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War  —  Am  Exoneii^  Breaeli  of  Goatraet 
—  Express  Stipulation. 

A  contmuing  contract  for  the  delivery  of 
magnesium  chloride  provided  that  "deliveries 
may  be  suspended  pending  any  contingencies 
beyond  the  control  of  the  sellers  or  buyers 
(sneh  as  flre,  accidents,  war,  strikes,  lock- 
outs or  the  like)  causing  a  sJiort  supply  of 
labor,  fuel,  raw  mi^rials  or  manufactured 
produce  or  otherwise  preventing  or  hinder- 
ing the  manufacture  or  delivery  of  the  arti- 
cle." The  major  part  of  the  suppiv  of  mag* 
nesium  chloride  previously  available  to  the 
seller  came  from  Germany  and  was  cut  off 
by  war.  The  seller  obtained  a  certain 
amount  of  the  chemical,  enough  to  have 
filled  the  contract  in  suit  but  not  enough  to 
fill  all  its  contracts.  It  is  held  that  ths 
seller  was  justified  in  suspending  delivery. 

[See  note  at  end  of  this  case.] 

[496]  Appeal  from  a  decision  of  the  Court 
of  Appeal  [1917]  1  K.  B.  208,  reversing  a 
decision  of  Low,  J. 

On  April  17,  1915,  the  respondents  com- 
menced an  action  against  the  appellants  for 
damages  for  breach  of  a  contract  dated  De- 
cember 12, 1913,  for  the  sale  by  the  appellants 
to  the  respondents  at  the  price  of  63«.  per 
ton  of  their  requirements  of  magnesium  chlo- 
ride over  1914,  estimated  at  from  400  to 
600  tons,  {he  quantity  to  be  at  the  buyers' 
option,  to  be  delivered  in  equal  monthly  in- 
stalments. 

The  eonditions  annexed  to  the  contract  pro- 
vided as  follows: — 

"I.  Deliveries  may  be  suspended  pending 
any  contingencies  beyond  the  control  of  the 
Ann.  Cas.  191 8  A — 1. 


sellers  or  buyers  (such  as  fire,  accidents, 
war,  strikes,  lock-outs,  or  the  like)  causing 
a  short  supply  of  labour,  fuel,  raw  material, 
or  manufactured  produce,  or  otherwise  pre- 
venting or  hindering  the  notanufacture  or  der 
livery  of  the  article. 

"II.  Any  deliveries  so  suspended  shall  be 
taken  by  the  buyer  at  the  same  rate  of  de- 
liveries so  suspended  shall  be  taken  by  the 
livery  as  above  ^)ecified,  commencing  after 
the  period  assigned  to  this  contract." 

The  conditions  also  contained  a  provision 
for  arbitration. 

[497]  The  amount  of  magnesium  chloride 
which  the  appellants  failed  to  deliver  was 
admittedly  240  tons. 

The  appellants  by  their  defence  claimed 
that  under  condition  I.  they  were  entitled 
to  suspend  deliveries  of  the  240  tons  during 
1914  and  were  not  bound  to  deliver  the  same 
at  any  time  prior  to  the  issue  of  the  writ  in 
the  action  by  reason  of  the  shortage  in  the 
supply  of  the  article  consequent  on  the  out- 
break of  war  with  Germany  on  August  4, 
1914. 

In  the  year  1913  the  supplies  of  magnesium 
available  for  the  British  market  were  as 
follows: — 

(1.)  4300  tons  manufactured  by  the  Unit- 
ed Alkali  Company  under  a  contract  dated 
October  28,  1911,  made  between  the  United 
Alkali  Company,  the  appellants,  and  Schnei- 
der &  Co.,  of  Glasgow.  The  broad  effect  of 
the  contract  was  that  the  United  Alkali  Com- 
pany bound  themselves  to  the  Stassfurt  Chlo- 
ride of  Magnesium  Convention,  a  German 
trade  combination,  not  to  manufacture  more 
than  5000  tons  for  the  year  1913,  and  agreed 
to  sell  the  whole  of  their  output  for  that  year, 
except  700  tons  which  they  required  for  ex- 
port, to  the  appellants  at  48«.  per  ton.  The 
appellants  were  to  have  the  option  of  extend- 
ing the  contract  over  1914  and  1916,  and 
they  exercised  this  option  for  the  year  1914. 

(2.)  An  unlimited  quantity  purchasable 
from   Germany.     The  amount   required   and 
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used  by  the  appellants  in  their  trade  in  1013 
in  addition  to  the  4300  tons  brought  up  the 
total  quantity  to  about  12,000  tons,  or  1000 
tons  per  month. 

(3.)  A  small  quantity  produced  by  other 
small  manufacturers.  For  the  year  1914  up 
to  the  outbreak  of  the  war  the  appellants 
had  received  under  their  contract  with  the 
United  Alkali  Ck)mpany  2132  tons  (leaving 
2168  tons  still  to  be  delivered  before  the  end 
of  the  year)  and  3907  tons  from  Germany. 

On  August  4,  on  the  outbreak  of  the  war, 
the  appellants  had  seventeen  running  con- 
tracts (including  the  contract  with  the  re- 
spondents) for  the  supply  of  magnesium 
chloride,  and  the  unfulfilled  balance  on  these 
contracts  amounted  approximately  to  2200 
tonsy  or  440  tons  per  month.  The  balance 
due  to  the  respondents  on  their  contract  was 
250  tons. 

On  the  outbreak  of  the  war  the  German 
source  of  supply  was  completely  cut  off,  and 
on  August  12  the  United  Alkali  Company 
[498]  wrote  to  the  appellants  that  they  were 
advised  that  the  contract  of  October  28, 
1911,  was  ipso  facto  annulled  as  a  result 
of  the  prohibition  to  trade  with  alien  enemies, 
the  appellants  and  Messrs.  Schneider  &  Co. 
being  in  this  matter  agents  of  an  alien  enemy. 
They,  however,  expressed  their  willingness  to 
continue  to  supply  the  appellants  with  mag- 
nesium chloride  at  an  increased  price.  On 
August  15  the  appellants  wrote  to  the  re- 
spondents informing  them  of  the  action  of 
the  United  Alkali  Company  and  stating  that 
they  had  no  option  but  to  cancel  the  contract 
of  December  12,  1913;  but  in  a  subsequent 
letter  dated  October  19,  1914,  they  admitted 
t^at  there  was  no  cancellation  but  only  a 
suspension  of  deliveries  under  the  contract. 
They  also  claimed  to  suspend  all  their  other 
subsisting  contracts  for  the  sale  of  magnesium 
chloride,  and,  the  several  purchasers  ac- 
quiescing in  this  course,  no  further  deliveries 
were  made  under  those  contracts. 

On  September  1  the  appellants  delivered  to 
the  respondents  a  further  ten  tons,  for  which 
they  demanded  an  increased  price,  thus  leav- 
ing 240  tons  still  to  be  delivered. 

The  respondents  referred  the  matter  to 
arbitration,  and  an  award  was  made,  but  it 
was  treated  by  the  Courts  below  as  void  for 
vagueness  and  uncertainty,  and  it  is  un- 
necessary to  refer  to  it.  The  award  is  set 
out  in  the  report  of  the  case  in  the  Court  of 
Appeal. 

Between  August  15,  1914,  and  the  end  of 
the  year  the  appellants  obtained  451  tons  of 
magnesium  chloride  from  the  United  Alkali 
Company  and  138  tons  from  other  sources, 
589  tons  in  all,  or  approximately  120  tons 
per  month.  Of  this  amount  the  appellants 
sold  287  tons  to  persons  with  whom  they  had 
&o  contracts  of  sale  and  the  balance  to  cus- 


tomers whose  contracts  had  been  suspended, 
at  largely  increased  prices. 

On  December  7,  1914,  the  appellants  en- 
tered into  a  contract  with  the  United  Alkali 
Company  by  which  the  appellants  became  the 
sole  agents  for  the  United  Alkali  Company 
in  Great  Britain  and  Ireland  for  the  year 
1915  and  engaged  to  take  7000  tons  of*magnc- 
slum  chloride  in  that  year  in  equal  monthly 
quantities  at  the  price  of  4/.  lis.  6(2.  per  ton 
subject  to  advance.  It  was  further  provided 
that  the  appellants  should  only  be  at  liberty 
to  manufacture  magnesium  chloride  them- 
selves if  the  trade  required  a  greater  quantity 
than  7000  tons  in  1915,  and  then  only  to 
the  limit  of  1500  tons,  and  [499]  that  upon 
that  quantity  the  United  Alkali  Company 
should  have  the  first  call.  The  appellants 
were  allowed  to  begin  manufacture  under 
this  contract  in  January,  1915. 

On  January  27,  1915,  the  appellants  offered 
to  supply  phloride  of  magnesium  to  the  re- 
spondents over  the  year  1915  at  the  price 
of  51.  lOff.  per  ton,  but  they  declined  to  de- 
liver the  balance  due  under  the  contract  of 
December  12,  1913,  at  the  contract  price. 
Under  this  contract  of  December  7,  1914,  be- 
tween the  end  of  1914  and  March  31,  1915, 
the  appellants  obtained  and  sold,  as  agents 
of  the  United  Alkali  Company,  1156  tons, 
and  they  manufactured  for  themselves  112 
tons.  Their  total  supplies  during  this  period 
averaged  317  tonn  per  month.  The  total 
amount  of  magnesium  chloride  manufactured 
by  the  United  Alkali  Company  from  August 
4,  1914,  to  December  7,  1914,  was  approxi- 
mately 1500  tons,  and  to  March  31,  1915  (the 
last  date  before  the  issue  of  the  writ  to 
which  the  returns  were  made  up),  8200  tons. 

Low,  J.,  came  to  the  conclusion  on  the 
evidence  that  there  was  a  short  supply  of  the 
manufactured  produce,  and  held  that  the  ap- 
pellants were  justified  in  suspending  delivery 
under  condition  I.  and  that  the  right  to  the 
suspended  delivery  had  not  yet  arisen.  He 
therefore  dismissed  the  action.  The  Court 
of  Appeal  (Lord  Cozens-Hardy  M.R.  and 
Pickford,  L.J.;  Neville,  J.,  dissenting)  re- 
versed the  decision  of  the  learned  judge,  on 
the  ground  that,  on  the  construction  of  the 
condition,  the  words  ''preventing  or  hinder* 
ing"  qualified  the  whole  condition,  and  that 
those  words  referred  to  a  physical  or  legal 
prevention  and  not  to  an  economic  unprofita- 
bleness arising  from  a  rise  in  price. 

8ir  John  Simon,  K.C.,  Greer,  K.C,  and  A. 
Uyslop  Moawell  for  appellants. 

Rigby  Swift,  K.C,  and  A.  R.  Kennedy  for 
respondents. 

RawlCy  Johnstmxe  d  Co.  for  Hill,  Dickinson 
d  Co.  Liverpool,  solicitors  for  appellants. 

Pritchard,  Englefield  d  Co,  for  Simpson, 
A'orl/i,  Harley  d  Co.  Liverpool,  solicitors  for 
respondents. 


TBNNANTS  (LANCASHIRE)  t.  C.  S.  WILSON  &  CO. 

{1917}    A.    O,   4»5. 


[601]  LoBD  FiNU^T,  L.C.— My  Lords,  this 
action  was  brought  by  the  respondents  to 
recover  damages  from  the  appellants  for  fail- 
uro  to  deliver  240  tons  of  magnesium  chloride 
contracted  to  be  sold  and  delivered  to  the 
respondents  under  a  contract  dated  December 
12,  1913. 

The  appellants  pleaded  that  they  were  en- 
titled to  suspend  the  deliveries,  in  virtue  of 
the  first  of  the  conditions  of  sale,  as  delivery 
had  been  prevented  or  hindered  by  the  war. 
There  was  also  an  allegation  that  there  was 
a  submission  with  an  award  in  favour  of 
the  defendants  which  concluded  the  plaintiffs, 
but. nothing  need  be  said  of  this,  as  it  was 
not  established  in  point  of  fact. 

By  the  contract  in  question  the  appellants 
sold  to  the  respondents  magnesium  chloride 
according  to  their  requirements  over  the  year 
1914,  estimated  at  from  400  to  600  tons,  to 
be  delivered  by  equal  monthly  quantities  over 
1914  at  the  price  of  63^.  per  ton  delivered 
to  the  respondents'  works.  The  first  of  the 
conditions  of  sale  was  as  follows:  "Deliv- 
eries may  be  suspended  pending  any  contin- 
gencies beyond  the  control  of  the  sellers  or 
buyers  (such  as  fire,  accidents,  war,  strikes, 
lock-outs,  or  the  like),  causing  a  short  sup- 
ply of  labour,  fuel,  raw  material,  or  manu- 
factured produce  or  otherwise  preventing  or 
hindering  the  manufacture  or  delivery  of 
the  article." 

It  is  upon  this  condition  that  the  decision 
of  the  case  depends. 

The  magnesium  chloride  required  in  this 
country  was  derived  from  two  sources,  name- 
Ij,  from  the  works  of  the  United  Alkali  Com- 
pany, Limited,  whose  manufacture  was  car- 
ried on  in  this  country,  and  from  the  works 
of  German  manufacturers  in  Qermany.  The 
second  of  these  sources  of  supply  was  the 
more  important,  and  ceased  to  be  available  as 
soon  as  war  had  broken  out  between  this 
country  and  Germany  on  August  4, 1014.  The 
appellants  and  Messrs.  Schneider  &  Co.,  of 
Glasgow,  had  entered  into  a  contract  on  Oc- 
tober 28,  1911,  with  the  United  Alkali  Com- 
pany, Limited,  by  which  the  latter  sold  to 
the  appellants  and  Messrs.  Schneider  the 
whole  production  by  the  United  Alkali  Com- 
pany of  chloride  of  magnesium,  which  was  not 
to  exceed  5000  tons,  deliverable  in  equal 
monthly  quantities  from  January  to  Decem- 
ber, 1913.  The  purohasets  had  the  option 
of  extending  the  contract  over  the  years 
[502]  1914  and  1915,  and  this  option  was 
exercised  as  regards  the  year  1914,  but  on 
Ai^ust  12,  1914,  the  United  Alkali  Company 
cancelled  the  contract  on  the  ground  that 
the  purchasers  were  agents  for  a  Gernuin  con- 
vention. 

The  appellants  had  at  the  time  of  the 
outbreak  of  war  a  number  of  contracts  run- 
ning for  the  delivery  by  them  of  magnesium 
chloride  on  terms  similar  to  those  of  the  con- 


tract with  the  respondents.  The  purchasers 
under  all  these  contracts  other  than  the  re- 
spondents (sixteen  in  number)  accepted  the 
appellants'  claim  to  suspend  deliveries  under 
the  first  condition. 

On  August  15,  1914,  the  appellants  sent 
to  the  respondents  the  following  letter: 

Messrs.  C.  S.  Wilson  and  Co.,  Liverpool. 

15th  August,  1914. 

Dear  Sirs, — Owing  to  the  war,  our  princi- 
pals have  cancelled  their  contract  with  us  for 
magnesium  chloride,  and  we  have  therefore 
no  option  but  to  advise  you  that  our  contract 
with  you  of  the  12th  December,  1913,  is  also 
cancelled. 

The  works  are  continuing  and  will  continue 
to  make  magnesium  chloride  as  long  as  pos- 
sible, but  they  are  unable  to  say  how  long 
this  may  be.  They  have  advanced  their 
price  for  the  present  by  lOa.  per  ton,  and  have 
instructed  us  to  do  the  same,  and  not  to 
accept  any  orders  without  first  submitting 
these  to  them. 

We  have  an  order  from  you  for  forty  drums 
which  we  shall  have  to  submit  to  our  prin- 
cipals, but  in  any  case  they  will  not  enter 
except  at  10».  per  ton  advance. 

Your  immediate  attention  will  oblige 

Yours  truly, 
Tennants  (Lancashire),  Limited. 

The  United  Alkali  Company  were  tlie  prin- 
cipals referred  to  in  this  letter. 

On  September  1,  1914,  the  appellants  in- 
voiced a  certain  quantity  (ten  tons)  of 
magnesium  chloride  at  an  advance  of  10«. 
over  the  contract  price — that  is,  73«.  as 
against  63«.  On  September  4  the  appellants 
advised  the  respondents  that  the  works  (the 
United  Alkali  Company)  had  again  advanced 
the  price  of  magnesium  chloride  a  further 
20«.  per  ton,  and  on  September  7  the  respoi^d- 
ents  wrote  protesting  against  the  increase 
being  thrown  upon  them.  [503]  By  letter 
of  September  11  the  appellants  told  the  re- 
spondents that  they  could  only  regulate  their 
price  by  the  advances  which  the  .makers  im- 
posed from  time  to  time,  and  added:  ''We 
cannot  say  that  any  price  is  fixed  until  the 
order  is  actually  executed." 

The  respondents  wrote  en  September  26 
complaining  of  nondelivery  under  the  con- 
tract, and  of  the  proposed  increase  of  price, 
and  again  on  the  29th  they  informed  the 
appellants  that  they  claimed  that  the  contract 
was  not  cancelled,  and  that  they  must  hold 
the  appellants  responsible  for  nondelivery. 
On  October  19  the  appellants  by  letter  of  that 
date,  admitted  that  there  was  "no  cancella- 
tion, but  a  suspension  of  deliveries  under  con- 
tract." 

In  certain  arbitration  proceedings  an  award 
was  made  dated  November  30,  1914,  deciding 
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that  the  ten  tons  which  had  been  delivered 
could  only  be  charged  for  at  the  contract 
price  (68ff.),  and  that  the  739.  at  which  they 
had  been  invoiced  must  be  reduced  to^hat 
amount. 

By  agreement  dated  December  7,  1914,  the 
United  Alkali  Company  appointed  the  appel- 
lants their  sole  agents  for  consumption  in 
the  United  Kingdom  for  1915,  the  appellants 
engaging  to  take  from  the  United  Alkali  Com- 
pany 7000  tons  in  that  year  and  having  liber- 
ty to  manufacture  to  a  limited  extent  if  more 
was  required.  The  prices  were  to  be  fixed 
by  the  United  Alkali  Company,  and  there  was 
an  agreement  as  to  the  commission. 

On  January  27,  1915,  the  appellants  wrote 
to  the  respondents  stating  that  they  were 
prepared  to  contract  for  chloride  of  mag- 
nesium to  the  end  of  1915  at  5l»  lOa,  a  ton, 
and  the  respondents  replied  on  February  3 
that  before  they  would  be  prepared  to  con- 
sider any  proposal  of  a  new  contract  they 
would  like  to  know  what  the  appellants  pro- 
posed as  regards  completing  delivery  of  the 
balance'  of  the  old  eontraet. 

The  action  was  begun  on  April  17,  1915. 
Low,  J.,  decided  in  favour  of  the  appellants 
on  the  ground  that  there  had  been  a  short 
supply  of  magnesium  chloride  owing  to  the 
war,  which  entitled  the  appellants  to  suspend 
deliveries  under  the  first  condition.  The 
Court  of  Appeal  by  a  majority  (Lord  Cozens- 
Hardy,  M.  R.,  and  Pickford,  L.J.;  Neville,  J., 
dissenting)  reversed  this  decision  on  the 
ground  that  the  evidence  did  not  show  any 
prevention  or  hindrance  within  the  meaning 
of  the  condition,  but  only  an  increase  in 
price  [504]  in  consequence  of  the  war,  and 
the  present  appeal  was  brought  from  this 
judgment. 

The  first  question  that  falls  to  be  decided 
is  the  true  construction  of  the  first  condition. 
This  condition  enures  for  the  protection  eith- 
er of  sellers  or  buyers,  and  entitles  them  to 
suspend  making  or  taking  delivery  pending 
the  events  specified.  It  appears  to  me  to 
be  clear  that  a  mere  shortage  of  supply  Is 
not  enough  unless  it  prevents  or  hinders  the 
manufacture  or  delivery  of  the  magnesium 
chloride  in  question.  The  clause  is  not  gram- 
matically accurate,  but  the  words  "or  other- 
wise preventing  or  hindering*'  clearly  imply 
that  to  satisfy  the  clause  the  short  supply 
already  mentioned  must  be  a  shortage  which 
has  this  effect.  It  is,  to  my  mind,  a  question 
of  difficulty  whether  the  words  "manufac- 
tured produce"  should  be  confined  to  manu- 
factured produce  which  was  wanted  for  the 
manufacture  of  the  magnesium  chloride,  or 
would  include  magnesium  chloride  itself.  It 
is  not  necessary  to  decide  this  point.  Even 
if  the  words  "short  supply  of  .  .  .  manu- 
factured produce"  would  not  include  a  short 
supply  of  magnesium  chloride  itself  the  ques- 


tion would  remain  whether  war  had  otherwise 
prevented  or  hindered  the  manufacture  or 
delivery  of  the  article.  In  either  case,  if 
manufacture  or  delivery  was  prevented  or 
hindered  by  war,  deliveries  may  be  suspended. 
To  bring  about  the  right  to  suspend  under 
condition  I.  there  must  be  a  prevention  or 
hindrance  by  war  or  some  other  of  the  enumer- 
ated causes,  either  of  the  manufacture  of  the 
goods  required  for  a  particular  delivery  un- 
der the  contract  or  of  the  delivery  itself,  as 
would  be  the  case  if  the  transit  of  goods  were 
prevented  by  warlike  operations.  The  fact 
that  there  is  a  prevention  or  hindrance  in 
respect  of  such  goods  in  general  would  not 
satisfy  the  clause.  The  prevention  or  hin- 
drance must  affect  the  delivery  the  suspension 
of  which  is  claimed,  and  the  suspension  is 
only  whilst  such  prevention  or  hindrance  con- 
tinues. That  goods  could  have  been  obtained 
by  the  appellants  to  satisfy  the  deliveries  un- 
der the  contract  with  the  respondents  is 
quite  clear;  in  fact,  the  correspondence  shows 
throughout  that  the  only  dispute  between  the 
parties  was  whether  the  respondents  should 
pay  the  increased  price  demanded  for  the 
goods.  The  appellants  would  not  have  made 
the  profits  which  they  would  have  made  but 
for  the  war,  or  might  have  sustained  a  loss 
on  the  performance  of  [505]  their  contract 
under  the  changed  conditions  occasioned  by 
the  war,  but  it  was  hardly  contended  at  the 
Bar  of  your  Lordships'  House  that  this  would 
amount  to  a  prevention  or  hindrance  within 
the  meaning  of  the  clause,  and  it  is  obvious 
that  no  such  contention  would  have  been 
sustainable. 

For  the  purpose  of  showing  that  delivery 
was  prevented  or  hindered  the  appellants  re- 
lied upon  the  existence  of  the  sixteen  other 
contracts  under  which  they  had  contracted 
to  deliver  magnesium  chloride.  They  argued 
that  after  the  war  they  could  not  get  magnesi- 
um chloride  enough  to  enable  them  to  perform 
all  these  contracts  and  the  respondents'.  This 
was  admitted  as  correct  in  point  of  fact,  and 
I  think  rightly  admitted,  by  Mr.  Rigby  Swift, 
the  leading  counsel  for  the  respondents,  in 
his  very  able  argument.  Mr.  Winsloe,  the 
appellants'  managing  director,  in  his  evidence 
puts  the  case  as  follows: — 

''392.  Q.  In  addition  to  your  contract  with 
Hardy  you  had  running  contracts  with  a 
large  number  of  people  for  supply  in  19147— 
A.  Yes. 

"393.  Q.  Taking  all  these  contracts  into 
consideration,  was  it  possible  for  you,  apart 
from  being  hampered,  to  supply  the  contract 
quantity? — A.  No." 

And  a  little  further  down  in  the  transcript 
of  the  evidence,  just  after  Q.  399  (which  re- 
fers to  the  quantity  delivered  at  increased 
prices  )y  Mr.  Greer,  counsel  for  the  appellants, 
says:     "If  we  liked  to  sacrifice  the  increaaed 
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price,  we  could  have  deliyered  that  quantity, 
but  we  refused  to  do  it  under  the  contract 
as  we  claimed  to  be  entitled  to  suspend  it.'* 
The  balance  which  the  respondents  claimed 
under  their  contract  was  240  tons,  and  the 
appellants  sold  to  other  persons  more  than 
this  quantity  at  an  increased  price.  There 
is  a  passage  in  the  cross-examination  of  Mr. 
Winsloe  (Q.  591  to  Q.  606)  which  shows 
clearly  that  the  appellants  could  have  de- 
liver^ the  goods,  but  refused  to  do  so  be- 
cause they  claimed  that  the  contract  was 
suspended  and  they  could  sell  them  at  a 
higher  price.  The  whole  passage  is  import- 
ant, but  I  refer  particularly  to  the  follow- 
ing:— 

"594.  Q.  These  287  tons  were  in  truth  sold 
to  people  with  whom  you  had  no  contract, 
is  not  that  so? — ^A.  Yes. 

"595.  Mr.  Justice  Low:  I  want  to  under- 
stand this.  If  you  [506]  could  sell  during 
this  period  287  tons  to  persons  with  whom 
you  had  no  contract,  why  did  you  not  let  these 
people  have  their  240  tons? — A.  Well,  my 
Lord,  we  considered  the  contract  was  sus- 
pended, and  if  they  wanted  the  thing  and 
came  to  us — ^they  did  not  ask  us  for  any 
during  that  period." 
•  •*••*•• 

"599.  Mr.  Justice  Ix)w:  Do  you  really 
tell  US  that  if  the  plaintiff  asked  for  it  he 
would  have  got.  it! — A.  We  would  have  sold 
it  to  him,  my  Lord,  not  against  the  contract, 
bat  a  separate  transaction. 

"600.  Q.  If  you  had  got  the  stuff  to  de- 
liver, why  should  you  go  and  make  more  out 
of  it  from  somebody  else  ?  This  is  a  question 
of  shortage  T — ^A.  We  considered  the  contract 
was  suspended,  my  Lord. 

"601.  Q.  I  do  not  follow  that.  If  you  got 
the  stuff  you  ought  to  perform  your  contract  ? 
— ^A.  There  was  an  enormous  shortgage  not- 
withstanding, my  Lord. 

"602.  Q.  That  seemed  all  the  more  reason 
why  you  should  have  let  them  have  this. 

"603.  Mr.  Rigby  Swift:  In  truth,  you  did 
get  more  than  enough  to  supply  these  people 
with? — ^A.  If  no  one  else  had  any. 

"604.  Q.  And  you  were  not  supplying  any 
one  else  under  contract,  were  you? — A.  We 
were. 

"606.  Mr.  Justice  Low:  You  sold  it  to 
some  one  else  at  a  higher  price? 

"Mr.  Greer:  May  I  say  here,  my  Lord, 
that  we  were  entitled  to." 

This  passage  shows  conclusively  that  there 
was  in  point  of  fact  no  prevention  or  hin- 
drance of  either  manufacture  or  delivery  of 
the  goods  required  for  the  respondents.  The 
terms  of  Low,  J.'s  judgment  show  that  he  de- 
cided in  favour  of  the  appellants  only  be- 
cause he  had  been  by  that  time  erroneously 
persuaded  that  the  existence  of  shortgage 
caused  by   war  gave  the   right  to  suspend. 


though  it  did  not  in  fact  prevent  or  hinder 
delivery.  The  answer  made  by  Pickford,  L.J., 
to  the  argument  based  by  the  appellants  upon 
the  existence  of  these  other  contracts  seems 
to  me  to  be  conclusive.  Any  effect  which 
these  contracts  might  have  had  on  the  ca^e 
was  got  rid  of  owing  to  the  arrangement  for 
their  suspension  made  between  the  appel- 
lants and  the  holders  of  these  contracts.  It 
is  stated  by  Mr.  Winsloe,  the  managing  di- 
rector of  the  appellants'  company,  in  the  fol- 
lowing terms: — 

[507]  "606.  Q.  Mr.  Rigby  Swift:  I  under- 
stood from  you  that  out  of  all  the  contracts 
which  you  have  refused  to  complete,  Mr. 
Harding,  the  present  plaintiff,  is  the  only 
one  who  is  suing  you? — A.  That  is  so.    Yes.. 

"607.  Q.  Do  I  understand  from  you  that 
with  the  exception  of  Mr.  Harding  all  ac- 
quiesced in  your  suspending  your  supplies?—- 
A.  Yes.  ' 

"608.  Q.  They  agreed  to  it?— A.  Yes. 

"609.  Q.  In  all  the  other  contracts  th6y 
agreed  that  the  supply  should  be  suspended? 
— A.  When  we  could  deliver  them  they  paid 
the  greater  price  or  agreed  to  suspend  until 
they  could  get  it  at  the  ordinary  price." 

"610.  Mr.  Justice  Low:  You  could  have 
supplied  Wilsons  out  of  this  287  tons  without 
running  any  risk  with  the  other  people? — ^A. 
Yes,  my  Lord,  so  far  as  I  know  at  present." 

The  effect  of  this  was  that  for  all  practical 
purposes  of  this  case  the  other  contracts  had 
been  got  rid  of  as  effectually  as  if  they  had 
never  existed  or  had  been  formally  cancelled. 

The  arrangement  with  regard  to  the  other 
sixteen  contracts  was  obviously  entered  into 
about  the  middle  of  August,  and  by  it  the 
holders  of  these  contracts  were  precluded 
from  insisting  on  delivery  during  the  con* 
tinuance  of  the  state  of  things  then  existing 
produced  by  the  war.  It  was  on  August  15 
that  the  appellants  wrote  to  the  respondents 
advising  them  that  their  contract  was  "can- 
celled," and  I  infer  that  it  was  at  or  about 
the  same  time  that  the  appellants  put  for- 
ward the  same  claim  against  the  other  con- 
tractors, who  acquiesced  in  it,  while  the  re- 
spondents refused.  The  question  of  the  right 
of  the  appellants  to  suspend  deliveries  to  the 
respondents  had  not  to  be  decided  once  for 
all  on  the  facts  as  they  existed  in  the  middle 
of  August,  1914.  The  right  of  suspension 
would  have  to  be  determined  in  each  month 
as  the  delivery  fell  due  according  to  the  state 
of  things  then  existing.  As  the  right  to 
delivery  under  the  sixteen  other  contracts 
was  got  rid  of  in  the  middle  of  August,  they 
could  not  affect  the  deliveries  to  the  respond- 
ents falling  due  in  the  suhsequent  months, 
nor,  indeed,  the  August  delivery,  which  might 
have  been  made,  in  tiie  second  half  of  that 
month.  What  Pickford,  L.J.,  says  as  to 
the   effect  of  the   arrangements  made  with 
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the  other  contractoiB  cannot  be  displaced  by 
any  contention  that  [506]  the  rights  of  the 
appellants  and  respondents  had  to  be  de- 
termined as  things  stood  in  the  middle  of 
August  and  that  arrangements  with  the  other 
contractors  were  subsequent  and  could  not 
affect  the  respondents.  Such  an  argument 
fails  on  two  grounds:  (1.)  that  though  the 
right  to  suspend  might  have  been  settled 
once  for  all  in  August,  as  it  was  in  the  case 
of  the  sixteen  other  contractors,  this  could  be 
done  only  by  agreement,  and,  as  the  respond- 
ents refused  to  agree,  it  had  to  be  settled  with 
them  as  each  delivery  fell  due;  and  (2)  that 
the  arrangements  with  the  other  contractors 
were  not  subsequent,  but  in  the  middle  of 
August. 

In  truth,  after  the  arrangements  made  with 
the  other  contractors,  the  only  effective  con- 
tract was  that  with  tl^  respondents,  and  the 
case  must  be  dealt  with  on  this  looting. 

It  was  argued  for  the  appellants  that, 
apart  from  the  existence  of  other  forward 
contracts,  they  were  entitled  to  carry  on  busi- 
ness in  ordinary  course  and  might  have  en- 
tered into  other  contracts,  which  would  have 
had  the  same  effect  upon  deliveries  to  the 
respondents  after  the  war.  If  in  the  ordinary 
course  of  business  the  appellants  had  before 
the  war  altered  into  other  contracts^  the 
obligation  to  deliver  under  them,  coupled  with 
the  shortage  caused  by  the  war,  might  have 
prevented  delivery  to  the  respondents  within 
the  meaning  of  condition  I.  But  it  seems 
obvious  that  the  appellants  could  not  for  this 
purpose  have  relied  upon  any  contracts  en- 
tered into  by  them  after  the  shortage  caused 
by  the  war.  To  admit  such  a  claim  would 
bne  to  enable  the  dealers  to  break  an  existing 
forward  contract  to  take  advantage  of  the 
rise  in  prices.  This  is  in  effect  what  the  ap- 
pellants contend  for. 

It  is  unnecessary  to  consider  what  would 
have  been  the  result  if  the  purchasers  under 
the  other  sixteen  contracts  had,  like  the  re- 
spondents, insisted  on  their  right  to  deliv- 
eries. Probably  it  would  be  held  in  such  a 
case  that  the  deliveries  would  fall  to  be 
made  in  the  order  of  priority  as  they  fell 
due,  and  that,  in  the  event  of  delivery  being 
due  under  several  contracts  at  the  same  time, 
the  amount  which  it  was  possible  to  obtain 
to  implement  the  contracts  would  fall  to  be 
divided  among  them  pro  rata,  and  that  as 
regards  any  balance  remaining  undelivered 
there  would  be  a  prevention  within  the  mean- 
ing of  the  clause.  As,  however,  the  purchasers 
under  the  other  sixteen  contracts  waived 
[509]  any  claim  to  delivery,  it  is  unnecessary 
to  decide  anything  upon  this  point. 

I  am  unable  to  agree  with  the  ground  on 
which  Low,  J.,  based  his  decision.  He  thought 
it  enough  that  there  was  in  fact  a  short  sup- 
ply of  magnesium  chloride  owing  to  the  war. 


and  did  not  think  it  necessary  to  find  that 
the  deliveries  in  question  were  as  a  matter 
of  fact  prevented  or  hindered  by  this  short 
supply. 

The  dissenting  judgment  of  Neville,  J.,  in 
the  Court  of  Appeal  proceeds  upon  the  view 
that  there  would  be  prevention  or  hindrance 
within  the  meaning  of  the  condition  if  there 
was  a  rise  in  price  in  consequence  of  the  war. 
I  think  that  Pickford,  L.J.,  was  right  when 
he  pointed  out  that  a  rise  in  price,  even  if 
very  great,  would  not  amount  to  a  preven- 
tion of  delivery  on  the  true  reading  of  the 
condition,  that  "prevention"  in  such  a  clause 
must  refer  to  physical  or  legal  prevention 
and  not  an  economical  unprofitableness,  and 
that  ''hindering^  must  refer  to  an  interfer- 
ence with  the  manufacture  or  delivery  from 
the  same  cause  as  "preventing/*  but  inter- 
ference of  a  less  degree. 

Pickford,  L.J.,  found  that  there  was  no 
prevention  or  hindering  by  war,  inasmuch  as 
all  the  appellants'  contracts  except  that  with 
the  respondents  had  been  got  rid  of  as  regards 
any  claim  to  delivery,  and  there  was  no  doubt 
that  magnesium  chloride  could  have  been 
obtained  by  the  appellants  in  quantities  suffi- 
cient to  satisfy  the  respondents'  contract, 
though  they  would  have  had  to  pay  an  en- 
hancer^ price  for  it,  and  for  the  reasons  1 
have  already  given  I  think  that  his  judgment, 
concurred  in  by  the  Master  of  the  Rolls>  was 
right. 

Earl  Lorebubn. — ^My  Lords,  in  this  case 
sellers  of  chloride  of  magnesium  failed  to  de- 
liver according  to  contract,  and  the  only 
question  to  this  appeal  is  whether  they  can 
be  excused  under  the  first  condition  of  sale. 
The  facts  as  well  as  the  contract  are  fully 
examined  in  more  than  one  of  the  opinions 
that  I  have  had  the  advantage  of  reading  in 
print.  I  will,  therefore,  merely  state  what, 
in  my  opinion,  the  sellers  (now  appellants) 
had  to  establish  in  order  to  make  good  their 
excuite,  and  then  state  my  view  as  to  the 
case  [510]  they  have  made  out.  What  had 
the  sellers  to  show  in  the  actual  circumstances 
of  this  case? 

They  had  to  show  that  the  war  caused  a 
Fhort  supply  of  magnesium  chloride  which 
hindered  delivery.  By  short  supply  is  meant, 
I  think,  that  the  quantity  available  to  the 
seller  was  substantially  less  than  his  require- 
ments. By  '^hindering"  delivery  is  meant  in* 
terposing  obstacles  which  it  would  be  really 
difficult  to  overcome.  I  do  not  consider  that 
even  a  great  rise  of  price  hinders  delivery. 
If  that  had  been  intended  different  language 
would  have  been  used,  and  I  cannot  regard 
shortgage  of  cash  or  inability  to  buy  at  a 
remunerative  price  as  a  contingency  beyond 
the  sellers'  control.  The  argument  that  a  man 
can  be  excused  from  performance  of  his  con- 
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tract  when  it  becomes  "commercially"  im- 
possible, which  is  forcibly  criticized  by  Pick- 
tord,  L.J.,  seems  to  me  a  dangerous  conten- 
tion, which  ought  not  to  be  admitted  unless 
the  parties  have  plainly  contracted  to  that 
effect. 

Upon  the  facts  of  this  case  I  agree  that 
there  was  a  short  supply  of  this  commodity. 
The  German  source  of  supply,  on  which  these 
filers  had  relied,  was  cut  off  by  the  war. 
Their  other  chief  source  of  supply  was  also,  in 
fact,  cut  off  or  greatly  diminished  between 
August  4  and  the  end  of  1914.  After  that 
year  larger  supplies  were  available,  but  the 
sellers  became  entitled  to  them  in  their  ca- 
pacity of  agents  for  the  Alkali  Company,  and 
were  not  free  to  deliver  them  to  their  buyers 
(the  now  respondents)  except  upon  conditions 
as  to  price  prescribed  by  the  Alkali  Company. 
In  other  words,  they  were  not  free  agents 
to  dispose  of  the  commodity  they  so  obtained. 
The  evidence  in  this  case  was  given  in  a 
very  confused  way,  but  the  conclusion  of  it 
is  that  the  sellers  could  not  have  obtained 
enough  of  the  chloride  of  magnesium  during 
the  relevant  period  of  time  to  satisfy  the 
requirements  of  their  business  even  if  they 
had  paid  the  prices  required,  but  that  they 
could  have  obtained  enough  to  satisfy  their 
contract  with  the  present  respondents  if 
they  had  disregarded  other  contracts,  and 
other  business  necessities  in  order  to  satisfy 
the  respondents.  To  place  a  merchant  in 
the  position  of  being  unable  to  deliver  un- 
less he  dislocates  his  business  and  breaks 
his  other  contracts  in  order  to  fulfil  one 
surely  hinders  delivery. 

In  my  view  this  hindered  delivery.  It  did 
not  prevent  delivery  or  make  it  impossible, 
but  it  hindered  delivery  within  the  meaning 
[511]  of  the  contract  now  under  considera- 
tion, and  therefore  I  think  this  appeal  should 
be  allowed. 

ViscotJXT  Haldane. — ^My  Lords,  I  think 
that  the  meaning  of  the  first  of  the  conditions 
in  the  contract  was  that  delivery  might  be 
suspended  in  case  of  war  if  the  war  caused 
a  short  supply  of  labour,  fuel,  raw  material, 
or  manufactured  produce,  or  otherwise,  that 
is  in  any  other  way,  prevented  or  hindered 
the  manufacture  or  delivery,  of  magnesium 
<:hloride.  The  prevention  or  hindering  of 
manufacture  or  delivery  was  thus  to  be  the 
general  difficulty  provided  against,  and  a 
ahort  delivery  of  manufactured  produce  was 
inserted  as  a  particular  illustration  of  the 
principle.  The  cases  are  not  disjunctive  but 
are  overlapping,  and  the  words  relating  to 
prevention  or  hindering  of  manufacture  or 
delivery  thus  include  a  genus  in  which  the 
short  supply  is  included  as  a  species.  This 
is  how  I  construe  in  its  context  the  expres- 
sion "or  otherwise,"  and  if  I  am  right  the 
genua  extends  beyond  the  illustrative  cases 


such  as  short  supply.  If  this  be  so  it  of 
course  implies  that  a  short  supply  of  manu- 
factured produce  was  a  hindrance  within  the 
words  used.  I  doubt  whether  in  interpreting 
this  contract  the  expression  "supply  of  manu- 
factured  produce"  should  be  read  as  confined 
to  intermediate  products,  or  so  as  to  exclude 
from  it  magnesium  chloride  itself,  the  snb< 
ject-matter  of  this  contract.  For  magnesium 
chloride  is  itself  manufactured  produce,  and 
the  contract  relates  to  sale  and  not  to  manu- 
facture. But  whether  this  be  so  or  not,  the 
genus  defined  by  the  concluding  words  of 
the  condition  is  such  that  the  appellants  have 
only  to  show  that  the  war  had  hindered  de- 
livery on  their  part  by  causing  a  sliort  supply 
either  of  an  intermediate  product  or  of  the 
finished  article.  Now  it  is  not  in  dispute  that 
there  was  a  serious  shortage  caused  by  the 
suspension  of  the  usual  imports  from  Ger- 
many, and  it  was  proved  that  the  appellants 
had  not  enough  magnesium  chloride  to  ful- 
fil the  contracts  they  had  entered  into.  It 
was  not  proved  that  they  could,  even  by  pay- 
ing a  high  price,  have  secured  enough  of  the 
substance  to  meet  all  their  obligations.  Un- 
der these  circumstances  it  appears  to  me  that 
the  case  that  occurred  came  within  the  words 
of  the  condition.  And  I  do  not  se^  how  the 
appellants  could  have  lawfully  delivered  to 
the  respondents  without  also  delivering  pro- 
portionately to  [612]  the  other  firms  with 
whom  they  had  entered  into  similar  contracts. 
They  were  either  bound  to  all  their  cus- 
tomers equally  or  they  were  not  bound  to  any 
of  them.  If  the  contention  of  the  respondents 
is  right,  it  only  shows  that  the  appellants 
were  at  the  date  of  the  alleged  breach  of  ob- 
ligation under  similar  obligations  to  *  other 
customers  which  they  could  not  fulfil.  If 
they  were  entitled  to  give  the  notice  they  did 
for  this  reason  give  in  August,  1914,  it  was 
the  giving  of  the  notice,  and  not  the  consent 
of  the  customers  other  than  the  respondents, 
which  terminated  the  obligations. 

The  other  point  made  for  the  appellants 
that  the  case  was  concluded  by  the  award  of 
November  30,  1914,  does  not  arise  in  this 
view,  and  it  is  not  necessary  to  decide  it. 
I  will  only  observe  that  a  dispute  as  to  wheth- 
er within  the  meaning  of  the  contract  a  case 
for  suspension  had  arisen  appears  to  me  from 
the  correspondence  and  the  award  of  Novem- 
ber 30,  1914,  to  have  been  the  subject-matter 
of  the  arbitration  and  to  have  been  decided 
by  the  arbitrators,  and  that  I  am  not  satis- 
fied that  their  award  was  objectionable  either 
on  the  score  of  vagueness  or  of  error  apparent 
on  its  face,  or  as  going  beyond  the  reference. 

For  these  reasons  I  have  come  to  the  con- 
clusion that  the  appeal  ought  to  succeed. 

LoBD  DuNBDiN. — ^My  Lords,  the  respondents 
in  December,  1913,  entered  into  a  contract 
with  the  appellants  by  which  they  bought 
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from  the  appellants  such  magnesium  chloride 
as  they  would  require  during  1914,  estimated 
at  from  400  to  600  tons,  at  a  certain  price, 
delivery  to  be  made  in  about  equal  monthly 
quantities.  The  contract  contained  conditions 
of  sale,  Ko.  1  of  which  was  as  follows:  [His 
Lordship  read  the  condition.] 

The  appellants,  as  the  respondents  well 
knew,  were  not  themselves  manufacturers  of 
magnesium  chloride.  The  practical  supply  of 
that  article  came  from  two  sources — ^first,  a 
limited  supply  from  the  United  Alkali  Com- 
pany,  who  had  agreed  to  give  the  whole  of 
their  year's  output,  which  was  not  to  exceed 
5000  tons,  under  reservation  of  700  tons,  and, 
second,  an  unlimited  supply  from  Germany. 

Deliveries  were  duly  made  under  the  con- 
tract during  the  jftrst  [513]  seven  months  of 
1914,  On  war  breaking  out  on  August  4, 
191,4,  the  United  Alkali  Company,  who  in 
their  contract  with  the  appellants  had  con- 
tracted with  the  appellants  and  another  firm 
as  joint  agents  for  a  German  convention  of 
chloride  manufacturers,  denounced  this  con- 
tract as  affected  with  an  alien  enemy  and 
refused  further  supplies,  except  upon  new 
terms,  by  which  they  only  supplied  to  them 
as  agentft  for  themselves  and  at  prices  fixed 
by  themselves.  The  supply. from  Germany 
stopped  altogether,  owing  to  the  action  of 
the  British  Fleet.  On  August  15  the  appell- 
ants intimated  to  the  respondents  that  the 
United  Alkali  Company  having  cancelled  their 
contract  with  them  thejr  must  do  the  same 
as  regards  their  contract  with  the  respond- 
ents. This  attitude  was  modified  by  a  subse- 
quent letter  of  October  19,  which  explained 
that  they  did  not  argue  that  the  contract 
was  cancelled,  but  only  that  it  was  suspend- 
ed. 

The  respondents,  being  in  urgent  need  of 
magnesium  chloride,  arranged  to  take  further 
supplies  from  the  United  Alkali  Company, 
through  the  appellants,  at  an  increased  price, 
but  contended  tliat  the  appellants  were  still 
held  to  the  contract,  and  called  on  them  to 
go  to  arbitration  on  the  point.  Eventually 
they  raised,  in  April,  1915,  the  present  action 
asking  for  damages  in  respect  of  the  en- 
hanced price  they  had  had  to  pay.  The 
amount  undelivered  under  the  original  con- 
tract was  admittedly  240  tons.  In  defence 
the  appellants  pled  the  above-quoted  clause. 

Two  questions  have  been  argued  before 
your  Lordships— one  as  to  the  construction 
of  the  clause,  and  another  as  to  the  applica- 
tion of  the  facts  brought  out  at  the  trial. 

As  to  construction,  the  learned  trial  judge, 
Low,  J.,  held  that  the  word  "manufactured 
produce"  covered  the  completed  article  mag- 
nesium chloride,  and  that  the  word  "or"  was 
disjunctive.  It  was  therefore,  in  his  view, 
sufficient^  in  order  to  bring  the  clause  into 
operation,  to  show  that  one  of  the  contin- 


gencies, to  wit  war,  had  caused  a  shortage^ 
and  he  found  as  a  fact  that  that  ha4  occurred. 
In  the  Court  of  Appeal  all  the  learned  judges 
held  that -the  word  "or"  was  not  disjunctive^ 
and  that  consequently  it  must  be  shown  that 
what  had  happened  by  reason  of  war  was 
something  which  prevented  or  hindered  the- 
manufacture  or  delivery  of  the  article,  Ne- 
ville, J.,  held  that  what  had  happened  did 
hinder  the  delivery  of  [514]  the  article,  read- 
ing "hinder"  in  the  general  sense  of  in  any 
way  affecting  to  an  appreciable,  extent  the 
ease  of  the  usual  way  of  supplying  the  article,, 
thus  practically  coming  to  the  same  result  aa 
Low,  J.  The  Master  of  the  Rolls  and  Pick- 
ford,  L.J.,  held  that  the  only  hindrance  there- 
in was  a  rise  of  price,  and  that  a  rise  of 
price  could  not  be  applied  properly  to  the 
word  "hinder."  Forming  the  majority,  they 
therefore  reversed  the  judgment  of  the  trial 
judge. 

My  Lords,  such  difficulty  as  has  arisen  io 
construction  is  probably  due  to  the  fact  thai 
the  terms  of  this  contract  are  set  out  by 
filling  up  a  printed  form — ^which  form  is 
strictly  appropriate  to  a  manufacturer's  and 
not  a  merchant's  contract — on  the  side  of  the 
seller.  At  the  same  time  it  is  legitimate  in 
construction  to  remember  what  was  the  posi- 
tion of  the  merchant  in  the  trade,  and  to 
consider  what  it  is  he  would  be  likely  to  wish 
to  protect  himself  against.  It  was  not  a 
trade  of  a  common  article  where  the  markets 
are  many  and  wide.  Practically  the  sources 
of  supply  were  only  two — the  United  Alkali 
Company  for  a  limited  amount,  Germany  for 
all  alse.  It  was  therefore  only  natural  that 
he  should  wish  to  meet  the  case  of  his  not 
being  able  to  get  the  stuff  himself  through 
some  contingency  over  which  he  had  no  con- 
trol. Nevertheless,  grammatically,  I  think 
the  argument  of  Mr.  Swift  Was  right,  that 
"manufactured  produce"  does  not  mean  the 
completed  article,  but  one  of  the  ingredients 
to  form  the  completed  article,  and  so  far 
the  opinion  of  Low,  J.,  was  wrong.  But  I 
confess  I  think  the  discussion  becomes  quite 
academic,  and  I  think  Low,  J.,  in  the  suc- 
ceeding part  of  his  opinion  is  also  of  this 
view,  when  we  come  to  the  further  words  of 
the  clause,  "or  otherunse  preventing  or  hin- 
dering," which  necessarily  to  my  mind  show 
that  the  former  words  as  to  shortage  are 
illustrative  of  things  which  prevent  or  hinder, 
as  the  case  may  be.  So  that,  though  Mr. 
Swift  gains  so  far  as  to  show  that  to  bring 
in  the  clause  under  the  circumstances  there 
must  be  something  due  to  the  war  which 
prevents  or  hinders,  he  is  presently  hoist  with 
-his  own  petard,  because,  taking  manufac- 
tured produce  as  meaning  ingredients,  then 
the  clause  clearly  shows  that  in  the  view  of 
the  contracting  parties  a  shortage  of  ingredi- 
ents, which  can  only  directly  touch  the  manu* 
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faeturer  and  not  tbe  merchant,  is  yet  one  of 
the  ways  by  which  the  merchant  may  be  pre- 
vented or  hindered  from  delivering  the  arti- 
cle.    [515]  Now  the  only  way  it  can  prevent 
or  hinder  him  is  if,  owing  to  the  shortage 
of  the  ingredients,  he  fails  to  get  the  article 
from     the    manufacturer    himself.      Really, 
without  the  words  of  the  first  part  of  the 
«Iaa8e  at  all,  this  seems  agreeable  to  common 
sense.     To  say  that  a  merchant  is  not  pre- 
vented or  hindered  from  delivering  to  a  cus- 
tomer when  he  gets  either  none  or  an  in- 
sufficient supply  of  the  article  from  the  manu- 
facturer, but  is  only  so  prevented  or  hindered 
when  there  is  an  impossibility  or  difficulty 
eonceming   the  transport  from  him  to  the 
customer,  would  seem  to  me  to  be  the  height 
of  absurdity.     It  is  also,  I  think,  quite  evi- 
dent that  a  supply   sufficient  only  for  the 
merchant's  needs  for  his  usual  customers  hin- 
ders him  in  delivery  of  the  full  amount  to 
one  customer,  and  that  the  words  used  clearly 
contemplate  this  position. 

It  now  only  remains  to  be  considered  wheth- 
er in  fact  there  was  such  a  shortage  of  the 
article  of  magnesium  chloride  as  to  entitle 
the  appellants  to  invoke  the  clause.  As  to 
this  there  is,  in  my  opinion,  not  a  shadow 
of  doubt.  The  figures  as  shown  from  the 
evidence  by  Sir  John  Simon  speak  for  them- 
selves. Under  rtmning  contracts  the  appel- 
lants had  on  August  1  still  to  deliver  within 
the  year  2200  tons,  or  an  average  of  440 
tons  a  month.  As  a  matter  of  fact,  they  suc- 
ceeded in  all  in  getting  from  the  United 
Alkali  Company  451  tons,  not  upon  their  old 
terms  as  under  contract,  but  as  the  United 
Alkali  Company  chose  to  supply,  and  138 
from  other  sources,  or  on  an  average  120 
tons  a  month.  The  German  supply,  of  course, 
entirely  failed.  The  respondents  do  not  di- 
rectly controvert  these  figures.  They  say, 
however,  that  if  the  appellants  had  supplied 
them  in  preference  to  all  others  there  would 
have  been  sufficient  for  them.  It  is  obvious 
that  if  this  is  a  great  answer  each  of  the 
other  contracting  parties  could  have  made  it 
in  turn,  damages  would  have  been  due  to 
all,  and  the  clause  would  be  no  protection 
whatever.  What  I  have  already  said  on  con- 
struction is  a  sufficient  answer.  Then  it  is 
said  that  the  other  contractors  having  ac- 
knowledged the  efficiency  and  applicability  of 
the  clause  (for  all  except  the  respondents 
did  8o  in  fact)  that  left  their  amounts  free 
to  be  given  to  the  respondents.  But  the  ques- 
tion must  be  whether  in  the  circumstances 
at  August  the  appellants  were  entitled  to 
suspend ;  and  the  conduct  of  the  other  parties 
subsequent  to  that  date  cannot  affect  that 
question.  Besides  that,  th6  amounts  [516]  due 
to  them  did  not  become  free  in  the  pos- 
session of  the  appellants,  for,  as  already  stat- 
ed, the  United  Alkali  Company  stopped  all 


supplies  except  upon  entirely  new  terms, 
which  made  the  appellants  mere  agents  and 
not  purchasers. 

In  this  state  of  the  facts  it  is  not  to  be 
wondered  at  that  the  leading  counsel  for.  the 
respondents  felt  himself  constrained  to  give 
the  admission,  when  pressed  to  do  so,  that 
the  appellants  had  not  sufficient  magnesium 
chloride  to  satisfy  their  current  contracts. 
It  is  true  that  his  junior,  with  a  great  ex- 
penditure of  labour  and  time,  sought  to  nulli- 
fy that  admission.  Fixing  his  attention  on 
the  opening  months  of  1915  up  to  the  date 
of  the  writ  in  the  case,  April,  1015,  he  sought 
to  show  that  the  appellants  had  in  those 
months  succeeded  in  getting  sufficient  tons 
to  have  satisfied  all  the  outstanding  arrears 
under  the  contracts  for  1014.  Such  an  argu- 
ment is  based  on  a  transparent  fallacy,  even 
if  it  could  be  made  out  on  the  figures,  as 
to  which  I  am  not  satisfied.  The  fallacy  con- 
sists in  this:  that  it  takes  all  the  tons  sup- 
plied in  the  first  three  itnd  a  half  months  of 
1915  to  meet  the  arrears  of  1014,  and  conse- 
quently assumes  business  at  a  standstill  for 
1915  requirements.  It  is  difficult  to  conceive 
a  greater  **hindrance^'  to  fully  executing  an 
old  contract  than  to  have  entirely  to  decline 
business  for  the  first  three  months  of  a  new 
year. 

I  have  dealt  with  the  figures  of  actual  sup- 
ply. I  think  it  is  abundantly  proved  that 
actual  supply  was  as  near  as  may  be  pos- 
sible supply.  Where  I  think,  with  reference 
to  the  learned  judges,  the  majority  of  the 
Court  below  have  gone  wrong  is  that  they 
have  seemingly  assumed  that  price  was  the 
only  drawback.  I  do  not  think  that  price 
has  anything  to  do  with  it.  Price  may  be 
evidc  :e,  but  it  is  only  one  of  many  kinds  of 
evidence  as  to  shortage.  If  the  appellants 
had  alleged  nothing  but  advanced  price  they 
would  have  failed.  But  they  have  shown 
much  more.  They  have  shown  a  total  failure 
of  what  after  all  was  the  main  source  of 
supply  to  their  business,  namely,  the  German 
article;  for  before  the  war  their  ordinary 
yearly  requirements  were  about  11,700  tons, 
whereof  7400  tons  were  wont  to  be  supplied 
by  Germany.  Their  position  as  at  August 
1,  1914,  I  have  already  dealt  with.  I  am 
therefore  of  opinion  that  the  appeal  should 
be  allowed  and  the  judgment  of' Low,  J.,  re- 
stored. 

[517]  LoBD  Atkinson. — ^My  Lords,  on  De- 
cember 12,  1913,  the  respondents  (plaintiffs) 
and  the  appellants  entered  into  a  contract  for 
the  supply  to  the  former  during  the  year 
1914  of  from  400  to  600  tons  of  a  substance 
called  magnesium  chloride  packed  in  iron 
drums,  at  the  price  of  63^.  per  ton,  to  be 
delivered  at  the  respondents'  works  in  about 
equal  monthly  quantities.     The  contract  is 
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printed,  and  is  in  the  form  in  general  use 
in  Liverpool  for  both  merchants  and  manu- 
facturers. The  conditions  of  sale,  only  the 
first  of  which  is  of  importance  on  this  appeal, 
were  indorsed  on  the  back  of  this  print  and 
from  part  of  the  contract  entered  into.  This 
condition  has  been  quoted  already. 

On  August  4,  1914,  war  broke  out  between 
this  country  and  Germany.  On  the  15th  of 
that  month,  when  240  tons  of  this  chemical 
Vemained  to  be  delivered  to  the  respondents 
under  their  contract,  the  appellants  wrote  to 
the  respondents  a  letter,  the  part  of  which  ma- 
terial on  this  point  is  as  follows:  "Dear 
Sir, — Owing  to  the  war  our  principals  have 
cancelled  their  contract  with  us  for  mag- 
nesium chloride,  and  we  have  therefore  no 
option  but  to  advise  you  that  our  contract 
with  you  of  the  12th  of  December,  1913,  is 
also  cancelled."  On  September  29,  1914,  the 
respondents  wrote  to  the  appellants  claiming 
that  the  contract  of  December  12,  1913,  was 
not  cancelled,  and  on  October  19,  <  1914,  the 
appellants  wrote  to  the  respondents  a  letter 
stating  that  they  admitted  there  was  no  can- 
cellation of  the  contract,  but  merely  a  sus- 
pension of  their  obligation  to  continue  to 
make  deliveries  under  it.  The  respondents 
insisti  however,  that  the  appellants  were  not 
entitled  to  suspend  delivery  of  the  remaining 
240  tons  of  magnesium  chloride  or  any  por- 
tion of  it  as  claimed,  but  were,  on  the  con- 
trary, bound  to  deliver  that  quantity  either 
before  December  31,  1914,  or  at  latest  after 
January  1,  1915,  at  the  rate  specified  in  the 
contract.  On  April  17,  1915,  they  instituted 
the  action  out  of  which  this  appeal  has  arisen 
to  recover  damages  in  respect  of  the  appel- 
lants' failure  to  do  so. 

For  the  purpose  of  this  appeal  it  may,  I 
think,  be  taken  that  the  appellants'  letter  of 
August  15,  1914,  was  amended  so  as  to  bring 
it  into  conformity  with  theirs  of  October 
following,  and  that  all  they  now  claim  is  the 
right,  in  the  circumstances  admitted  to  have 
existed,  or  found  by  the  judge  at  the  trial 
to  have  existed,  on  August  15,  1914,  to  sus- 
pend at  that  date  the  delivery  of  this  quantity 
of  [518]  magnesium  chloride  at  the  times  and 
in  the  manner  specified  in  the  contract.  To 
decide  whether  the  appellants  are  right  in 
their  contention  one  must  determine  what, 
on  the  true  construction  of  this  condition 
No.  1,  are  the  nature  and  limits  of  the  rights 
which  it  confers  upon  the  appellants,  and, 
second,  whether  the  state  of  things  then  ad- 
mitted or  found  to  exist  justified  the  exercise 
of  this  right. 

The  list  of  contingencies  actually  named 
in  condition  No.  1  is  obviously  not  exhaustive. 
The  result  contemplated  as  flowing  from  or 
caused  by  them  is,  I  think,  a  shortage  of 
supply  of  labour,  fuel,  or  of  the  materials, 
whether   raw   or   to    some   extent   manufac- 


tured, necessary  for  the  manufacture  of  mag*- 
nesium  chloride,  the  article  to  be  delivered. 
If  this  shortage  should  prevent  or  hinder 
the  manufacture  or  delivery  of  this  latter 
chemical,  then  the  appellants  have  the  right 
"pending"  those  contingencies  to  suspend  de- 
livery. But  that  is  not  by  any  means,  I 
think,  the  limit  of  their  right.  If  other  con- 
tingencies  beyond  the  control  of  either  buyer 
or  seller  should  arise  which  prevent  or  hinder 
delivery  of  the  chemical  purchased,  the  seller 
has  also  the  right,  pending  these  latter  con- 
tingencies, to  suspend  the  delivery  of  thia 
article.  This,  is  the  meaning  of  the  word 
"otherwise."  By  "pending"  I  think  is  meant 
while  the  contingency  or  contingencies  con- 
tinue to  exist.  "Preventing"  delivery  means,, 
in  my  view,  rendering  delivery  impossible; 
and  "hindering"  delivery  means  something 
less  than  this,  namely,  rendering  delivery 
more  or  less  difiicult,  but  not  impossible.  In- 
crease of  the  price  of  the  article  is  altogether 
an  ambiguous  matter.  It  may  arise  from  a 
diminution  of  supply  or,  the  supply  remain- 
ing abundant,  an  increase  in  the  cost  of  pro- 
duction, or  the  imposition  of  a  tax,  or  the 
increased  cost  of  transport,  or  such  like.  If 
the  appellants  had  been  in  the  habit  of  ob- 
taining all  their  supplies  from  English  manu- 
facturers the  war  would  almost  certainly  have 
raised  the  price  of  this  as  it  has  done  of 
other  products,  though  possibly  the  supply 
might  not  have  been  at  all  diminished.  Aa 
it  was,  however,  the  outbreak  of  the  war — a 
contingency  beyond  the  control  of  either  buyer 
or  seller — shut  off  the  appellants'  main  source 
of  supply.  In  the  year  1913  they,  as  found 
by  Low,  J.,  had  obtained  from  Germany  747ft 
tons  and  from  the  United  Alkali  Company,, 
who  were  really  their  principals,  5000  tona 
of  magnesium  chloride.  Up  to  August,  1914, 
they  had  obtained  from  Germany  3907  tona 
and  [519]  from  the  Alkali  Company  2132 
tons  of  it.  So  that  even  if  this  latter  com- 
pany had  delivered  to  them  the  same  quantity 
as  in  the  previous  year  they  had  only  to 
look  forward  to  a  supply  from  that  source  of 
2868  tons  during  the  five  months  of  August, 
September,  October,  November,  and  Decembei 
in  the  year  1914.  It  is  quite  obvious,  how- 
ever, that  they  could  not,  in  fact,  have  ob- 
tained this  quantity  of  magnesium  chloride 
from  the  United  Alkali  Company,  since  that 
company  only  manufactured  in  these  five 
months  1886  tons.  In  fact  all  the  appellants 
obtained  from  this  company  from  August  4 
till  December  31,  1914,  was  451  tons,  and 
from  other  sources  138  tons,  making  5S9' 
tons  in  all.  On  August  4  the  appellants  had 
entered  into  separate  contracts,  similar,  ap- 
parently, to  that  entered  into  with  the  re- 
spondents, with  sixteen  other  buyers  binding 
them  to  deliver,  within  the  year  1914  English 
or  German  manufactured  magnesium  chloride 
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up  to  the  amount  of  from  4015  to  4335  tons. 
Of  this  quantity  only  2030^  tons  had  been 
delivered,  leavii^  about  2000  tons  undelivered. 
The  respondents  v«rere  amongst  these  buyers. 
To  them,  out  of  the  400  tons  purchased  under 
their  agreement  sued  on,  there  remained  on 
that  date  240  tons  undelivered.  For  all  that 
appears  the  appellants  may  have  entered  into 
other  contracts  before  August  4,  1914,  bind- 
ing them  to  make  delivery  in  the  year  1015 
to  other  purchasers.  I  understand  that  it 
was  admitted  that  the  appellants  could  not 
on  and  after  August  4,  1914,  trading  with 
Germany  having  become  illegal  and  impos- 
sible, have  obtained,  at  any  price,  enough  of 
the  chemical  to  have  fulfilled  the  sixteen  con- 
tracts already  mentioned.  A  contingency 
had  on  that  day  arisen  which  both  parties 
to  this  contract  must  obviously  have  foreseen 
would,  as  in  fact  it  did,  hinder,  if  not  en- 
tirely prevent,  the  delivery  by  the  appellants, 
according  to  their  usual  course  of  business, 
to  their  customers  of  the  quantities  purchased 
by  the  latter. 

There  was  then  a  shortage  of  supply,  hav- 
ing regard  to  these  contracts  and  to  the 
normal  requirements  of  the  appellants'  trade, 
brought  about  by  the  occurrences  already 
mentioned.  Condition  No.  1  immediately  ap- 
pliedt  and  the  right  of  the  appellants  to 
suspend  delivery  in  the  case  of  each  and  every 
contract  containing  a  condition  similar  to 
condition  No.  1  sprung  into  existence.  They, 
as  against  all  their  customers  bound  by  such 
contracts,  put  this  right  in  force.  [$20]  With 
the  exception  of  the  respondents  all  the  cus- 
tomers acquiesced  in  their  so  doing.  The 
respondents  did  not  acquiesce,  and  no  doubt 
the  acquiescence  of  those  other  customers  left 
in  the  appellants'  hands  a  stock  of  magnesium 
chloride  sufficient  to  enable  them  to  imple- 
ment the  respondents'  contract.  That,  how- 
ever, would  appear  to  me  to  be  irrelevant. 
The  shortage  arising  from  the  causes  men- 
tioned gave  to  the  appellants  the  right  to 
suspend  delivery  in  the  cases  of  all  contracts 
embodying  condition  No.  1.  They  were  en- 
titled to  enforce,  and  sought  to  enforce,  that 
right  against  all.  Those  who  acquiesced  can- 
not be  in  a  worse  position  than  those  who 
did  not  acquiesce,  because  it  was  the  original 
shortage  of  supply,  not  the  conduct  or  action 
of  the  customers  in  reference  to  it,  which 
conferred  the  right  to  suspend  delivery: 

The  whole  argument  of  the  respondents  has 
been  directed  to  show  that  the  appellants 
could  have  obtained  the  240  tons  necessary 
to  fulfil  their  particular  contract,  and  that 
the  appellants  were  bound  to  supply  them  in 
preference  to  all  others.  The  respondents 
were  to  get  what  they  contracted  for,  and, 
if  their  contention  be  sound,  the  other  cus- 
tomers to  be  left  with  a  cause  of  action.  But 
the  delivery,  which  might  be  prevented  or 


hindered,  was  not  the  mere  delivery  to  one 
purchaser  amongst  many  of  the  quantity  pur- 
chased by  him,  but  delivery  under  the  normal 
engagements  of  the  appellants'  trade  to  the 
whole  body  of  the  customers  to  whom  they 
were  bound  to  deliver  in  the  year  1914.  It 
is,  upon  the  figures  above  set  forth,  clear,  I 
think,  that  delivery  in  the  latter  sense  was, 
if  not  absolutely  prevented,  certainly  hin- 
dered by  the  outbreak  of  war  shutting  off  all 
German  supply.  In  my  view  the  appellants 
were  entitled  at  the  date  of  their  notice, 
August  15,  1914,  to  suspend  the  delivery  to 
the  respondents  of  the  240  tons  remaining 
undelivered.  I,  therefore,  am  of  opinion  that 
the  decision  appealed  from  was  wrong  and 
should  be  reversed.  Upon  the  question  of  the 
award  made  on  November  30,  1914,  there  is, 
I  think,  this  difficulty:  It  is  impossible,  as 
the  case  stands,  to  say  with  certainty  what 
question  was  referred  to  the  arbitrator  to 
decide.  It  may  have  been  the  question  wheth- 
er the  appellants  were  entitled  to  cancel  the 
contract  or  only  to  suspend  deliveries  under 
it.  And  if  the  latter,  to  suspend  them  for 
what  time?  The  word  "suspended,"  in  ac- 
cordance with  clause  1  of  the  conditions  of 
Bale>  may  mean  suspended  while  the  contin- 
gency [521]  preventing  or  hindering  delivery 
lasts,  or  it  may  mean  suspending,  as  distin- 
guished from  canceling,  during  the  remainder 
of  the  year  1914,  whether  the  contingency 
lasted  or  not.  I  incline  to  the  opinion,  there- 
fore, that  as  the  award  stands  it  is  void  from 
vagueness  and  uncertainty.  I  think  the  ap- 
peal should  be  allowed,  with  costs  here  and 
below. 

LoBD  Shaw  of  Dunfekmixne. — My  Lords, 
the  contract  between  these  parties  was  dated 
December  12,  1913.  Under  it  the  respond- 
ents bought  from  the  appellants  their  "re- 
quirements of  magnesium  chloride  over  1914, 
estimated  at  from  400  to  600  tons,"  and  the 
contract  time  of  delivery  was  to  be  "in  about 
equal  monthly  quantities.'^ 

War  broke  out  between  this  country  and 
Germany  on  August  4,  1914.  It  is  agreed 
that  the  amount  undelivered  under  the  con- 
tract for  the  remainder  of  the  year  subse- 
quent to  that  event  is  240  ton&  The  action  is 
for  damages  in  respect  of  the  non-delivery  of 
this  quantity;  the  defence  is  that  the  deliver- 
ies after  that  event — namely,  the  outbreak  of 
war  on  August  4,  1914 — ^were  properly  sus- 
pended in  terms  of  one  of  the  conditions  of 
sale  which  covered  the  situation  which  liad 
arisen. 

The  condition  is  that  "deliveries  may  be 
suspended  pending  any  contingencies  beyond 
the  control  of  the  sellers  or  buyers  (such  as 
•  .  .  war  .  .  .),  causing  a  short  supply 
of  labour,  fuel,  raw  material,  or  manufac- 
tured  produce,   or    otherwise   preventing   or 
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hindering  the  manufacture  or  delivery  of  the 
article." 

The  case  presents  undoubted  difficulties, 
and  the  opinion  of  the  noble  and  learned  Lord 
on  the  wolsack  has  made  me  give  it  a  further 
consideration.  But  some  at  least  of  these 
difficulties  are  removed  by  articulately  con- 
struing some  of  the  terms  occurring  in  this 
condition. 

It  is  of  course  admitted  that  the  general 
contingency  referred  to  has  occurred,  and  that 
accordingly  the  only  question  is  whether  re- 
sults attributable  to  the  contingency  have 
arisen.  It  was  argued  that  the  war  had 
caused  "a  short  supply  of  .  .  .  manufac- 
tured produce:"  I  humbly  think,  however, 
that  this  term  ''manufactured  produce"  may 
possibly  be  construed  as  narrower  than  the 
[522]  ultimate  "article"  whose  delivery  was 
the  subject-matter  of  the  contract,  and  may 
mean,  like  raw  material  itself,  one  of  the  con- 
stituent elements  of  that  article.  To  this 
extent  I  am  not  prepared  to  differ  from  the 
respondents'  argument  as  presented. 

But  a  totally  different  view  arises  from  the 
remainder  of  the  clause — ^namely,  the  words 
"or  otherwise  preventing  or  hindering  the 
manufacture  or  delivery  of  the  article,"  that 
is  to  say,  of  magnesium  chloride,  which,  in 
my  opinion,  was  "the  article"  referred  to.  I 
think  that  merchants  making  such  a  contract 
must  be  taken  to  have  meant  that  if  war 
hindered  the  delivery  of  magnesium  chloride 
condition   of   suspension   should   apply. 

I  think  that  the  right  of  suspension  arose 
when  the  contingency  began  to  operate.  And 
my  further  view  is  that  the  operation  of  the 
contingency  was  not  limited  to  the  actual 
prevention  of  the  supply  of  the  particular 
consignments  contracted  for,  but  extended  to 
a  hindrance  in  the  delivery  of  a  commercial 
article  in  such  a  way  as  to  interfere  with  the 
conduct  in  a  full  business  sense  of  the  appel- 
lants' trade  in  magnesium  chloride. 

The  construction  of  the  expressions  used  in 
the  condition  being  thus  stated,  the  applica- 
tion of  these  to  the  facts  is  not  difficult.. 
I  s^e  for  myself  no  reason  to  differ  from  the 
judgment  thereon  (to  my  mind  a  thoroughly 
satisfactory  judgment)  of  the  learned  Low, 
J.,  who  tried  the  case.  The  main  supply- 
about,  say,  four-fifths  of  the  total  supply— 
of  this  particular  article  was  from  Germany. 
To  tap  that  source  of  siipply  became,  after 
the  outbreak  of  war,  illegal.  This  being  so, 
Low,  J.  finds  "upon  the  facts  that  the  manu- 
facture of  this  particular  substance  has  not 
increased  in  this  country  at  all  so  as  to  ap- 
proach the  total  quantity  formerly  available 
of  home  manufactured  plus  Grerman  product." 

What  remains  in  the  case  is  the  argument 
that,  by  rigidly  confining  their  entire  or 
almost  entire  business  to  the  particular  con- 
tract with  the  respondents,  it  would  have 
been  possible  for  the  appellants  to  deliver. 


After  full  consideration  I  cannot  see  my  way 
to  limit  and  restrict  on  the  ground  stated 
the  right  of  the  merchant  to  appeal  to  the 
condition.  The  condition  appears  to  me  to 
be  one  applicable  to  a  hindrance  In  the 
delivery  of  an  article  of  trade  in  the  ordinary 
and  usual  course  of  trade  in  such  an  article. 
A  mere  fluctuation  of  price  would  not  con- 
stitute such  a  hindrance;  but  [523]  in  the 
present  case  the  actual  article  itself  is  pre- 
vented or  hindered  from  coming  into  the 
British  market.  It  does  not  seem  to  me  to 
make  the  condition  unavailable  to  the  mer- 
chant that  he  could  have  avoided  the  situa- 
tion by  interrupting  his  whole  course  of  trade 
and  concentrating  his  business  on  one  order. 
With  much  respect  to  the  majority  of  the 
Court  of  Appeal,  I  do  not  feel  myself  free  so 
to  construe  a  commercial  contract. 
I  agree. 

Lord  Wbenbubt. — ^My  Lords,  the  question 
is  as  to  the  true  construction  of  the  first 
condition  of  sale  in  the  contract  of  Decem- 
ber 12,  1913,  and  its  application  to  lacts 
which  are  not  in  dispute. 

Under  that  contract  the  appellants,  who 
were  not  manufacturers  but  merchants,  were 
sellers  to  the  respondents  of  magnesium 
chloride,  deliverable  in  about  equal  monthly 
quantities  over  the  year  1914.  Their  sources 
of  supply  were  two»  called  in  the  contract 
"English  make"  and  "quantities  shipped 
from  Germany."  The  contract  price  was  63«. 
a  ton  delivered  at  the  buyers'  works— *'the 
minimum  quantity  of  German  to  be  60  tons." 
When  war  broke  out  between  England  and 
Germany  the  sellers  had  delivered  109  tons. 
A  subsequent  delivery  was  made  under  eir- 
cumstances  which  it  is  unnecessary  to  detail, 
and  there  remained  outstanding  under  the 
contract  240  tons.  For  breach  of  contract  to 
deliver  these  the  respondents  brought  their 
action  for  damages.  The  appellants  say  there 
was  no  breach— ^hat  under  the  first  condition 
delivery  had  been  suspended. 

When  war  broke  out  the  sellers  were  under 
contracts  with  sixteen  other  buyers  for  de- 
liveries to  be  made  during  the  year  1914. 
Their  aggregate  commitments  for  the  year 
1914  amounted  to  4015  tons  as  a  minimum 
and  4335  tons  as  a  maximum.  Of  these,  2030 
tons  had  been  delivered  before  August,  leav- 
ing 1085  to  2305  tons  to  be  deliverkl. 

The  sellers  were  also  carrying  on  a  business 
in  which,  according  to  its  normal  course, 
spot  sales  might  be,  and  to  a  small  amount 
were  in  fact,  made  in  the  last  five  months  of 
1914. 

This  was  the  position  of  the  sellers  who  had 
in  December,  1913,  entered  into  the  contract 
which  has  to  be  construed. 

[524]  Condition  1  provides  (reading  only 
the  relevant  words)  that:  Deliveries  may  be 
suspended   pending   a   contingency,    such   as 
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war,  "causing  a  short  supply  of  labour,  fuel, 
raw  material,  or  manufactured  produce,  or 
otherwise  preventing  or  hindering  the  manu'- 
facture  or  deliyery  of  the  article." 

The  respondents  have  contended  that  "manu* 
faetured  produce"  here  does  not  mean  or  in* 
dude  magnesium  chloride,  but  is  confined  to 
manufactured  produce  which  is  in  its  turn 
to  be  employed  in  the  manufacture  of  mag* 
nesium  chloride.  If  this  were  so,  it  would 
result  that  the  merchant  (to  whom  it  mat- 
ters nothing  whether  the  manufacturer  of 
magnesium  chloride  is  handicapped  in  his 
business  by  reason  of  such  a  short  supply  as 
the  respondents  contend  is  meant)  is  leav- 
ing himself  unprotected  in  the  one  thing 
which  does  matter  to  him,  namely,  that  there 
is  a  short  supply  of  the  manufactured  article 
magnesium  diloride  which  he  is  contracting 
to  sell.  I  see  no  reason  to  adopt  this  con- 
struction.  Then  it  was  said,  but  faintly,  that 
this  is  a  common  form  of  contract  used  by 
manufacturers — that  if  a  manufacturer  were 
the  contracting  party  the  words  ^'manufac- 
tured produce"  would  bear  the  meaning  sug- 
gested, and  that  it  must  mean  the  same  in 
the  mouth  of  a  merchant.  This  is  an  im- 
possible suggestion  on  a  point  of  construc- 
tion. If  it  were  true  it  would  be  true  that 
if  a  man  in  a  contract  speaks  of  "my  partner" 
he  means  somebody  else's  partner,  because 
i!  that  other  person  had  been  the' contracting 
party  that  would  have  been  the  meaning  of 
the  words.  Further,  if  a  manufacturer  and 
not  a  merchant  had  been  the  contracting 
party,  I  am  at  a  loss  to  understand  why 
"manufactured  produce"  should  not  mean, 
or  at  any  rate  include,  the  produce  which 
he  manufactures.  It  is  in  fact,  immaterial 
whether  the  term  "manufactured  produce" 
includes  the  meaning  suggested.  It  is  suffi- 
cient if  it  does  not  include  magnesium  chlor- 
ide, and  that,  I  think,  is  plainly  true. 

Then  the  respondent  contend  that  the 
words  'preventing  or  hindering"  control  the 
words  "short  supply,"  and  that  there  must 
be  shown  not  merely  a  short  supply  but  a 
ehort  supply  which  prevents  or  hinders. 
Upon  this  I  may  say  that  the  word  "other- 
wise" in  the  contract  may  be  read  in  either 
one  of  two  ways — ^namely,  (1.)  the  words 
may  mean  a  contingency,  such  as  war,  "caus- 
ing a  short  supply  or  which  (although  it  does 
not  cause  a  [525]  short  supply)  prevents  or 
hinders,"  or  (2.)  "causing  a  short  supply  or 
(in  some  other  way)  preventing  or  hinder- 
ing." In  the  former  case  the  words  "pre- 
venting or  hindering"  would  not,  in  the  lat- 
ter they  would,  relate  back  to  and  govern 
the  words  "short  supply."  Of  these  two  I 
prefer  the  latter,  for  this  reason:  The  se- 
quence of  the  words  is  "war  causing  a  short 
supply  or  otherwise  preventing,"  words  which 
seem  to  mean  war  preventing  in  some  way. 


which  may  be  by  way  of  a  short  supply  or 
in  some  other  way.  At  any  rate,  I  will  as- 
sume that  this  is  their  meaning,  for  this, 
while  it  is  in  favour  of  the  respondents,  does 
not  affect  the  conclusion  at  which  I  arrive 
against  them. 

For  the  purpose  of  this  judgment  I  read 
the  contract  as  meaning  that  the  seller  may 
postpone  deliveries  if  war  causes  a  short 
supply  of  magnesium  chloride  which  prevents 
or  hinders  delivery. 

The  facts  to  which  this  has  to  be  applied 
are  as  follows: — On  August  16,  1914,  the 
sellers  gave  the  buyers  notice  that  the  con- 
tract was  cancelled.  This  plainly  it  was  not, 
and  nobody  says  that  it  was.  On  October  19 
the  sellers  explained  that  they  meant,  not 
cancelled,  but  suspended.  The  remaining  six- 
teen like  contracts  were  in  like  manner  sus- 
pended. The  sixteen  customers  accepted  that 
suspension  as  operative.  The  seventeenth 
(the  present  respondents)  did  not.  On  April 
17,  1915,  they  issued  their  writ  for  damages 
for  breach.  I  do  not  think  it  necessary  to 
repeat  the  figures  as  to  the  number  of  tons 
which  the  sellers  had  in  August,  1914,  or 
procured  before  April  17,  1915.  The  result 
of  the  figures  is  as  follows: — Before  the  war 
the  sellers  under  a  contract  with  the  United 
Alkali  Company  were  in  a  posi^on  to  obtain 
deliveries  from  Germany.  The  war  rendered 
that  contract  illegal,  and  the  United  Alkali 
Company  refused  to  make,  and  in  fact  did  not 
make,  any  further  deliveries  under  the  con- 
tract. On  December  7,  1914,  the  United  Al- 
kali Company  appointed  the  appellants  their 
agents,  and  under  that  agency  the  appellants 
obtained  deliveries  of  magnesium  chloride. 
These  deliveries  were  not  their  property. 
They  could  not  dispose  of  them  for  their 
own  purposes.  They  were  deliverable  only 
as  their  principals  might  direct,  and  they 
were  in  fact  delivexed  at  prices  largely  in 
excess  of  the  63^.  a  ton,  which  was  the  re- 
spondents' contract  price.  These  last-men- 
tioned deliveries  are  not  relevant  to  the  ques- 
tion to  be  determined.  Setting  these  out  of 
account,  [525]  the  appellants  had  not  in  Au- 
gust, 1914,  and  never  obtained  before  April, 
1915,  magnesium  chloride  to  an  amount  suffi- 
cient to  supply  the  seventeen  customers 
with  the  amounts  which,  but  for  the  suspen- 
sion clause,  were  deliverable  under  their 
contracts,  or  with  more  than  a  very  small 
percentage  of  those  amounts.  If  spot  sales 
made  after  August,  1914,  are  taken  into  con- 
sideration (and  I  see  no  reason  why  they 
should  not),  their  ability  in  the  above  mat« 
ter  becomes  less.  This  position  was  due  to 
the  war.  In  my  opinion  the  contingency  had 
happened  that  the  war  had  caused  a  short 
supply  of  magnesium  chloride  which  hindered 
the  delivery  of  the  article.  The  respond- 
ents say  that  the  appellants  had  enough  for 
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delivery  to  them  if  they  ignored  their  com- 
mitments to  every  one  else.  Suppose  they 
had.  It  remains  that  for  their  commitmeDts 
the  supply  was  short.  The  ^'delivery  of  the 
article"  in  condition  1  does  not  mean  that 
the  supply  was  insufficient  to  implement  the 
respondents'  contract  ignoring  all  others,  hut 
insufficient  to  a  substantial  and  not  an  illu- 
sory amount  to  admit  of  delivery  of  "the 
article,"  i.  e.,  magnesium  chloride,  to  whom- 
soever was  entitled  to  require  delivery.  Sup- 
pose that  two  of  the  seventeen  purchasers 
had  come  simultaneously  and  asked  delivery, 
that  each  was  contractually  entitled  to  de- 
livery of  200  tons,  and  that  the  seller  had 
200  tons  and  no  more.  To  the  first  the  seller 
replies,  "I  am  short."  The  purchaser  rejoins, 
"No,  you  are  not.  There  are  the  200  tons. 
I  shall  take  them."  He,  says  the  respond- 
ents, is  entitled  to  take  them,  and  he  does 
80.  To  the  second  the  seller  replies  again, 
**l  am  short."  According  to  the  respondents' 
contention  the  second  purchaser  could  en- 
join, "No,  you  are  not,  because  you  could 
have  given  me  what  you  have  just  given  to 
my  neighbour.  Pay  me  damages."  My  Lords, 
the  question  answers  itself.  A  trader  is 
insolvent  notwithstanding  that  he  is  able 
to  satisfv  one  creditor  if  he  is  not  able  to 
satisfv  all  his  creditors.  A  merchant  has 
a  short  supply  notwithstanding  that  he  is 
able  to  satisfv  one  customer  when  he  is  not 
able  to  satisfv  all. 

I  may  add  that  I  do  not  go  with  Neville, 
J.,  in  thinking  that  the  condition  protects 
the  seller  from  rise  of  price.  Tliere  may  be 
a  rise  of  price  without  a  shortage  of  supply. 
Rise  of  price  is,  1  think,  irrelevant  except 
that  it  may  be  evidence,  when  coupled  with 
other  facts,  that  there  is  a  short  supply. 
The  matter  has  to  be  determined  [527]  upon 
the  answer  to  the  question  whether  at  the 
date  of  suspension  and  subsequently  down  to 
the  issue  of  the  writ  there  was  a  short  supply. 
In  my  opinion  there  was. 

I  have  said  nothing  about  the  award  which 
was  made  on  November  30,  1014,  and  that  for 
two  reasons.  The  parties  have  sought  and 
obtained  a  decision  from  the  Court  notwith- 
standing that  aAvard,  and  before  your  Lord- 
ships they  have  desired  that  the  correctness 
of  that  decision  should  be  reviewed.  This 
is  a  first  reason  for  deciding  the  matter  in 
this  House  as  if  there  had  been  no  award. 
The  second  reason  is  that  there  are  not  mate- 
rials for  determining  what  was  the  subject- 
matter  of  the  arbitration.  There  is  no  evi- 
dence whatever  as  to  the  terms  of  the  sub- 
mission upon  which  the  award  was  obtained, 
and  further,  as  I  think,  there  is  great  diffi- 
culty in  saying  what  the  award  means.  It 
mav  be — and  I  incline  to  think  it  is  the  fact 
— that  the  second  paragraph  of  the  award 
means  no  more  than  that  240  tons  is  the  cor* 


rect  figure  of  tons  still  to  be  delivered,  and 
that  their  delivery  is  subject  to  liability  to 
be  suspended  in  accordance  with  condition  1. 

In  my  opinion  the  appeal  succeeds,  the 
judgment  of  Low,  J.,  must  be  restored,  and 
the  respondents  must  pay  the  costs  in  the 
Court  of  Appeal  and  before  this  House. 

Order  of  the  Court  of  Appeal  reversed  and 
judgment  of  Low,  J.,  restored.  The  respond- 
ents to  pay  the  costs  in  the  Court  of  Appeal 
and  also  the  costs  of  the  appeal  to  this  House. 

NOTE. 

War  as  Excuse  for  Breaoli  of  Contract. 

Introductory,    14. 

In  Absence  of  Stipulation  against  Liability: 

General  Rule,   14. 

Exceptions  to  Rule,   16. 
Under   Stipulation   against   Liability: 

Stipulation  Excusing  Breach,    18. 

Stipulation  Not  Excusing  Breach,  20. 


Introductory, 

This  note  deals  with  the  question  whether 
the  changed  conduced  conditions  produced  by 
the  outbreak  of  war  are  an  excuse  for  the 
breach  of  a  contract  previously  entered  into. 
For  a  discussion  of  contracts  with  alien 
enemies  see  the  note  to  Dannler  Co.  v.  Con- 
tinental Tyre,  etc.  Co.  Ann.  Cas.  1917C  170, 
at  page  195. 

In  Absence  of  Stipul^ition  against  Ha^ 

bility. 

General  Rule. 

The  general  rule  is  that  in  the  absence  of 
a  stipulation  in  a  contract  relieving  a  party 
in  case  of  war,  the  existence  of  a  state  of 
was  is  no  excuse  for  a  breach  of  the  contract, 
whether  the  contract  is  concluded  before  or 
after  the  commencement  of  hostilities,  .and 
without  regard  to  the  increase  in  expense  or 
difficulty  of  performance  which  it  entails. 
Foster's  v.  Romaine  [1916]  W.  N.  (Eng.) 
231,  32  Times  L.  Rep.  543;  Vellore  Steamship 
Co.  v.  Steengrafe,  229  Fed.  394,  143  C.  C.  A. 
514;  Smith  v.  Morse.  20  La.  Ann.  220; 
O'Reily  v.  Mutual  L.  Ins.  Co.  2  Abb.  Pr.  N. 
S.  (N.  y.)  167;  Richards  v.  Wreschner,  156 
X.  Y.  S.  1054,  judgment  affirmed  174  App. 
Div.  484,  158  N.  Y.  S.  1129  mem:  B,  P.  Du- 
cas  Co.  v.  Bayer  Co.  163  X.  Y.  S.  32;  Elsey 
v.  Stamps,  lo' Lea  (IVnn.J  709. 

In  Vellore  Steamship  Co.  v.  Steengrafe, 
229  Fed.  394,  143  C.  C.  A.  ol4,  it  appeared 
that  a  broker  had  pnx'urcd  a  time  charter 
on  a  ship  for  the  owner.  Tart  of  his  com- 
missions  remained    unpaid,    and    in    defense 
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of  an  action  by  hia  widow  to  recover  them, 
the  o^inier  of  the  ship  set  up  the  subse- 
spquent  declaration  of  war  between  Great 
Britain  and  Germany,  which  it  was  claimed 
nullified  the  charter  and  releajsed  the  owner 
of  the  ship  from  further  liability  on  the 
brokerage  contract.  Sustaining  a  demurrer 
to  the  answer,  the  court  said;  "The  charter 
party  provides  that  the  broker's  commission 
is  to  be  computed  upon  the  gross  amount  of 
the  charter  due  upon  signing.  What  occurred 
after  the  signing  did  not  affect  the  broker's 
right  to  be  paid  for  what  he  expressly  agreed 
to  do,  viz.,  procure  a  charter.  This  he  did, 
and  having  done  what  he  agreed  to  do,  it 
cannot  be  held  that  he  is  without  redress 
because,  through  no  fault  of  his,  the  charter 
was  not  carried  out.  A  broker,  whether  he 
deals  in  ships  or  real  estate,  when  he  procures 
the  lease  or  charter  for  his  employer,  is  en- 
titled to  be  paid  even  if  the  house  bums 
during  the  lease  or  the  ship  sinks  or  is  put 
out  of  business  by  war  during  the  time  of 
the  charter  party.  He  has  performed  his 
part  of  the  contract  and  is  entitled  to  his 
pay.  ^\n  alleged  custom  which  directly 
nullifies  the  terms  of  the  agreement  cannot 
be  pleaded  as  a  defense.  The  commission 
of  one-third  of  five  per  cent  is  to  be  computed 
upon  the  'gross  amount'  of  the  charter  which 
means  the  entire  amount  and  not  a  part 
thereof.  The  agent  had  done  all  that  he  had 
agreed  to  do  and  in  fact  all  that  he  could 
do,  and  we  think  he  should  not  lose  the  stipu- 
Uted  compensation  for  his  completed  work 
because  of  an  untoward  future  event  for 
which  he  was  not  responsible  and  over  which 
he  exercised  no  control." 

In  Smith  v.  Morse,  20  La.  Ann.  220,  an 
action  to  recover  damages  for  a  breach  by 
the  plaintiff  of  a  contract  to  furnish  ice  to 
the  defendant,  the  court  held  that  the  exist- 
ence of  war  did  not  excuse  the  breach,  and 
said:  "The  second  objection  is,  that  Smith 
Al  Co.  were  excused  from  a  compliance  with 
the  contract,  by  a  fortuitous  event,  and  irre- 
sistible force,  the  war.  This  we  deem  whollv 
untenable,  as  we  are  satisfied  that  the  agree- 
ment contemplated  a  state  of  war,  and  that 
the  parties  contracted  with  reference  to  its 
consequences." 

In  Richards  v.  Wreschner,  156  N.  Y.  S. 
1054,  judgment  affirmed  174  App.  Div.  484, 
158  N.  Y.  S.  1129  mem.  it  appeared  that 
a  contract  was  entered  into  between  the 
parties  to  this  action,  wherein  the  defendants 
agreed  to  sell  to  the  plaintiffs,  and  the  latter 
to  buv  from  the  former,  a  number  of  tons  of 
"Belgium  H.  H."  antimony,  to  be  furnished 
in  monthly  instalments  to  be  shipped  ''from 
Europe,"  The  defendants  were  a  German 
copartnership,  whose  principal  establishment 
was  in  Germanv,  but  who  maintained  a 
branch  office  in  New  York.    The  contract  was 


made  in  New  York,  and  the  shipments  were 
to  be  to  Boston  or  New  York  at  the  option 
of  the  plaintiffs.  The  action  was  brought  to 
recover  damages  for  a  failure  to  complete 
the  contract.  Tlie  defendants  pleaded  the  im- 
possibility of  performance  as  a  defense,  al- 
leging that  the  product  contracted  for  was 
"a  specific  and  well-known  brand  manufac- 
tured only  by  C ,  a  Belgian  corpora- 
tion, having  a  factory  at  Beerse,  Belgium;'* 
that  all  production  thereof  ceased  because  of 
the  closing  down  of  the  factory  referred  to, 
brought  about  by  the  invasion  of  Belgium 
by  the  German  army,  and  further,  that  the 
exportation  of  antimony  over  the  frontier 
of  the  German  empire  was  prohibited  by  the 
German  government.  The  court,  in  holding 
the  failure  of  the  defendants  to  perform  the 
contract  to  be  inexcusable,  said:  "It  does 
not  appear  that  the  defendants  could  not  have 
guarded  against  the  very  contingency  which 
has  arisen  by  providing  themselves  with  a 
sufiicient  supply  of  antimony  to  make  deliv- 
eries during  the  last  two  months  of  the  con- 
tract by  shipments  from  some  port  in  Europe, 
nor  does  it  appear  that  they  could  not  have 
procured  the  antimony  from  a  warehouse  in 
some  nonbelligerent  country  of  Europe,  and 
it  is  obvious  that  the  defendants  were  im- 
provident in  entering  into  a  contract  of  this 
kind  without  inserting  a  condition  covering 
the  interference  of  war,  strikes  or  other  causes 
beyond  their  control.  .  .  .  The  claim  of  the 
defendants  that  they  are  excused  from  per- 
formance because  of  the  interference  with 
the  source  of  supply  or  with  the  opportun- 
ity for  shipment  by  reason  of  the  existence 
of  a  state  of  war  between  Germany  and  Bel- 
gium, and  also  because  of  the  subsequent 
illegality  of  shipment  by  reason  of  the  proc- 
lamation of  the  German  government  pro- 
hibiting the  exportation  of  the  merchandise 
contracted  for,  cannot  be  sustained." 

In  (KReily  v.  Mutual  L.  Ins.  Co.  2  Abb. 
Pr.  N.  S.  (N.  Y.)  167,  which  was  an  action 
on  a  life  insurance  policy,  the  court,  in 
holding  war  to  be  no  excuse  for  breach  of 
the  contract,  said:  "But  assuming  this  poli- 
cy to  be  a  mere  contract  between  strangers  to 
each  other,  and  that  this  court  could  make 
a  decree  or  judgment  available  and  binding 
on  the  parties,  and  that  unexpected  obstacles, 
difficult  to  overcome,  were  an  excuse  for  the 
want  of  strict  performance  of  the  condition 
subsequent  contained  in  such  policy,  the  ques- 
tion still  remains  whether  the  existing  state 
of  war  between  the  government  of  this  coun- 
try and  the  insurgents.  Confederate  states,  as 
they  termed  themselves,  was  a  justifiable  ex- 
cuse for  the  nonpayment  of  the  premiums  in 
question.  Such  an  excuse  has  two  aspects: 
first,  the  physical  impossibility  of  paying 
such  sums,  by  reason  of  the  difficulty  of  com- 
munication   between   the   two    parts   of   the 
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country;  and  secondly^  the  prohibition  of  any 
dealings,  by  the  inhabitants  of  the  loyal 
states  with  the  rebels  or  those  inhabiting  the 
country  over  which  their  dominion  extended. 
I  do  not  think  the  complaint  undertakes  to 
allege  that  the  payment  of  such  sums  was 
physically  impossible.  Its  allegations  are 
merely  that  'communication  was  suspended/ 
a  very  indefinite  phrase,  and  'that  all  pay- 
ments of  premiums  were  impossible.'  It  does 
not  state  how  or  why  they  were  impossible, 
whether  the  plaintiff  ever  possessed  the  means 
to  pay,  or  desired  to  pay,  or  whether  he  made 
any  effort.  Possibility  too  often  depends  up- 
on the  will,  the  means,  and  the  effort  to  ac- 
complish an  end,  for  the  court  judicially  to 
know  that  there  were  insurmountable  ob- 
stacles to  a  payment,  without  which  it  is  not 
to  be  considered  legally  impossible  (Beebe  v. 
Johnson,  19  Wend.  500).  The  history  of 
the  war  shows,  that  however  difficult  and 
circuitous  the  mode  was,  such  payments  were 
feasible.  I  apprehend  the  plaintiff  is  not 
at  liberty  to  substitute  his  own  conclusion 
as  to  an  impossibility,  for  a  statement  of  the 
facts  which  he  considered  as  producing  it, 
that  would  enable  the  court  to  judge  of  the 
impossibility.  A  mere  state  of  war  does  not 
necessarily  produce  it  physically,  and  can 
only  do  so  when  such  is  its  legal  effect.  .  .  • 
A  mere  state  of  war  between  the  existing  au- 
thorities of  the  country  in  which  he  resided 
and  the  United  States,  formed  no  excuse  for 
not  complying  with  such  condition." 

However  in  Crawford  v.  Willing,  4  Dall. 
(Pa.)  286,  1  U.  S.  (L.  ed.)  836,  an  action 
of  account  rendered  was  brought  by  a  citizen 
of  Holland  against  a  citizen  of  the  United 
States.  The  question  of  war,  as  an  excuse 
for  nonpayment  of  interest  on  an  account  was 
raised.  While  under  the  circumstances  of 
that  particular  case,  the  court  found  the 
defendant  to  be  liable  for  interest  which  ac- 
crued during  the  Revolutionary  War,  the 
court  said:  "This,  then,  is  our  general  posi- 
tion: the  defendants  are  liable  for  the  pay- 
ments of  interest,  from  the  time  the  money 
was  in  their  hands,  drananded  and  neglected 
to  be  paid,  until  the  war;  during  the  war,  if 
remittances  could  safely  be  ma4e;  and  (if 
they  could  not  be  safely  made  during  the 
war)  then,  from  the  peace  of  1783,  until  the 
actual  recovery  of  the  principal." 

In  Atkins  v.  Risen,  25  Ark.  138,  a  suit  to 
enforce  a  vendor's  lien,  it  appeared  that  the 
deed  reserving  the  lien  required  it  to  be 
enforced  before  the  expiration  of  a  period  fol- 
lowing the  execution  of  the  instrument.  It 
was  shown  that  "in  consequence  of  the  occu- 
pation of  Pine  Bluff,  the  county  site  of  Jeffer- 
son county,  by  the  military  forces,  during  the 
late  Civil  War,  from  September,  1863,  until 
hostilities  ceased,  the  complainant  was  pre- 
vented from  taking  steps  to  enforce  the  lien 


reserved  for  the  purchase  money,"  until  al- 
ter the  time  limited  for  its  enforcement  had 
elapsed.  The  court  held  that  time  was  not 
of  the  essence  of  the  contract  and  the  delay 
did  not  prejudice  the  rights  of  the  holder  of 
the  lien,  and  said:  "But,  even  if  the  con- 
tract were  such  as  that  time  could  be  con- 
sidered as  an  essential  ingredient  of  it,  still, 
according  to  the  authorities  above  cited,  the- 
appellant  would  be  entitled  to  the  relief  she 
seeks;  because  the  excuse  shown  for  failing  to* 
enforce  the  lien  before  the  time  limited  for 
its  enforcement  had  passed,  is  ample,  being 
an  accident  beyond  her  control,  and  one  which 
a  court  of  equity  will  recognize." 

EXCEFTIONB    TO    RULE. 

As  an  exception  to  the  general  rule  here- 
tofore stated,  it  is  held  that  war  risks  are 
impliedly  excepted  from  contracts  of  employ- 
ment entered  into  between  masters  or  ownera 
of  vessels  and  seamen,  whether  concluded  be- 
fore the  outbreak  of  war  or  during  its  con- 
tinuance. Listen  v.  The  Steamship  Carpa- 
thian [1916]  2  K.  B.  (Eng.)  42,  84  L.  J. 
K.  B.  1135,  112  L.  T.  N.  S.  094,  20  Com. 
Cas.  224,  13  Asp.  M.  C.  70,  31  Times  L.  Rep. 
226;  Palace  Shipping  Co.  v.  Caine  [1907]  A, 

C.  (Eng.)  386,  9  Ann.  Cas.  626,  97  L.  T.  N. 
8.  687;  O'NeU  v.  Armstrong  [1895]  2  Q.  B. 

D.  (Eng.)  418,  73  L.  T.  N.  S.  178;  The 
Epsom,  227  Fed.  158.. 

In  the  case  last  cited,  which  was  a  libel 
filed  by  certain  seamen  of  the  British  ship 
Epsom,  one  of  whom  was  an  American  citi- 
zen, against  the  ship  for  wages  claimed  to 
be  due  to  them,  the  libelants  alleged  a  con- 
tract by  which  they  agreed  to  serve  as  stokers 
on  the  Epsom  at  a  stipulated  wage  for  & 
definite  period.  Their  claim  was  for  wagea 
for  services  performed  during  part  of  the  con- 
tract period.  It  appeared  that  after  the  con- 
tract had  been  concluded,  war  was  declared 
between  Great  Britain  and  Germany  and 
cruisers  were  preying  on  British  commerce. 
The  libelants  refused,  when  the  ship  touched 
at  a  port  of  the  United  States  on  the  Pacific 
coast,  further  to  perform  their  contract,  on 
the  ground  that  the  extraordinary  risk  oc- 
casioned by  the  war  was  not  contemplated  by 
the  parties,  there  being  no  indication  at  the 
time  it  was  entered  into  that  war  was  immi- 
nent. The  final  destination  of  the  ship  was 
London,  England.  In  holding  the  libelants 
to  be  entitled  to  a  release  from  further  per- 
formance of  their  contract,  and  to  a  recovery 
of  their  wages,  the  court  said:  "The  right 
of  recovery  depends  upon  the  question  wheth- 
er the  ordinary  commercial  contract  entered 
into  in  time  of  peace  may  be  abrogated  by 
a  seaman  because  of  the  extraordinary  risks 
occasioned  on  account  of  the  existence  of 
war.     Seamen    cannot   be    relieved    from    a 
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contract  becftuae  tbey  do  not  like 
the  *joV  or  because  of  present  or  anticipated 
oonditione  of  the  weather,  or  for  any  cause 
which  was  or  could  reasonably  have  been  in 
the  minds  of  the  parties  at  the  time  of  male- 
mg  the  contract;  nor  can  the  master  re« 
quire  seamen  to  assume  greater  risks  than 
the  commercial  risks  contemplated  by  the 
contract.  The  Epsom  flew  the  British  flag, 
was  loaded  with  grain  and  flour»  contra- 
band articles,  destined  for  London,  Englsnd, 
sailing  over  waters  on  which  had  been  seen 
by  these  sailors,  German  war  vessels.  It 
cannot  be  doubted  that  the  master  thought 
there  was  danger,  for  the  lights  of  the  vessel 
were  hidden,  and  the  seamen  maintained  a 
lookout  watch  for  the  German  war  vessels. 
The  British  consul  thought  the  request  for  re- 
lease was  premature,  and  should  be  made  at 
Portland  or  Norfolk.  All  the  evidence  shows 
that  these  men  acted  in  good  faith,  and  that 
th^e  was  in  their  minds  a  probability  of  cap- 
tore,  li  there  was  in  fact  no  danger,  that 
has  not  been  established.  Seamen  cannot 
be  expected  to  weigh  with  too  much  nicety 
the  chances  of  capture,  or  speculate  upon 
the  movements  of  belligerent  war  vessels. 
The  destination  of  the  ship  was  London.  The 
cargo  was  a  London  cargo.  The  manifest 
showed  London  to  be  its  destination.  The 
fact  that  it  stopped  at  Norfolk,  for  whatever 
purpose,  cannot  serve  to  press  the  seamen 
into  service  or  forfeit  their  wages.  They 
agreed  to  serve  on  a  voyage  attended  by  the 
risks  of  peace,  and  not  on  a  voyage  attended 
by  the  risks  of  war." 

It  is  also  held  that  the  owner  of  a  ship, 
on  the  outbreak  of  war,  or  when  war  appears 
to  the  master  of  the  ship  to  be  imminent, 
is  excused  as  for  breach  of  contract  for  the 
failure  of  the  master  of  the  ship  to  proceed 
on  a  voyage,  or  for  delay,  because  of  fear 
of  capture,  possible  capture  of  the  ship  being 
an  implied  exception  from  liability  for  non- 
performance of  the  contract.  Anderson  v. 
The  Ship  San  Boman,  L.  B.  6  P.  G.  (Eng.) 
301,  1  Asp.  M.  G.  603,  42  L.  J.  Adm.  46, 
28  L.  T.  N.  S.  381,  21  W.  K.  393 ;  The  Kron- 
prinzessin  Gecllie,  244  U.  S.  12,  37  S.  Gt. 
17,  reverting  238  Fed.  668,  151  G.  G.  A.  518. 
See  also  Duncan  v.  Koster,  L.  B.  4  P.  G. 
(Eng.)  171,  41  L.  J.  Adm.  57,  26  L.  T.  N. 
S.  48,  8  Moo.  P.  C.  G.  N.  S.  411,  20  W.  B. 
421,  17  Eng.  Bep.    (Beprint)    366. 

In  Anderson  v.  The  Ship  San  Boman, 
supra,  the  court  said:  "The  only  question 
which  their  lordships  have  to  determine  in 
this  case  is,  whether  a  German  vessel  called 
the  San  Boman  was  justified  in  staying  at 
Valparaiso  from  the  23rd  of  September,  1870, 
up  to  the  23rd  of  December  in  the  same 
year,  on  account  of  the  alleged  risk  of  cap- 
ture in  consequence  of  the  war  which  then 
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being  a  claim  of  the  English  charterers  to 
recover  compensation  on  account  of  what  they 
allege  to  be  an  unreasonable  delay.  The 
learned  judge  in  the  court  below  has  laid 
down  that  'an  apprehension  of  capture  found- 
ed on  circumstances  calculated  to  affect  the 
mind  of  a  master  of  ordinary  courage,  judg- 
ment and  experience,  would  justify  delay,' 
and  their  lordships  are  of  opinion  that  this 
is  a  correct  statement  of  the  law  of  England. 

In  The  Kronprinzessin  Gecilie,  244  U.  S. 
12,  37  S.  Ct.  17,  reversing  238  Fed.  668,  151 
G.    G.   A.   518,    the   libels   alleged   breaches 
of  contract  by  the  steamship  in  turning  back 
from  her  voyage  from  New  York  and  failing 
to  transport  certain  property  to  its  destina- 
tion.   In  holding  the  owners  of  the  ship  not 
to  be  liable  as  for  a  breach  of  contract  be- 
cause of  failure  of  the  master  to  complete 
the  voyage  and   deliver  his  cargo,   for   the 
reason  that  war  was  imminent  and  capture 
of  his  ship  possible,  the  court  said:     "With 
regard  to  the  principles  upon  which  the  ob- 
ligations of  the  vessel  are  to  be  determined 
it  is  plain  that,  although  there  was  a  bill 
of  lading  in  which  the  only  exception  to  the 
agreement  relied  upon  as  relevant  was  'ar- 
rest and  restraint  of  princes,  rulers  or  people,' 
other  exceptions  necessarily  are  to  be  implied, 
at  least  unless  the  phrase  restraint  of  princes 
be  stretched  beyond  its  literal  intent.     The 
seeming  absolute  confinement  to  the  words 
of  an  express  contract  indicated  by  the  older 
cases  like  Paradine  v.  Jane,  Aleyn  26,  has 
been  mitigated  so   far   as   to  -  exclude  from 
the  risks  of  contracts  for  Conduct  (otb^r  than 
the  transfer  of  fungibles  like  money),  some, 
at  least,  which,  if  they  had  been  dealt  with, 
it   cannot   be   believed   that   the    contractee 
would  have  demanded  or  the  contractor  would 
have  assumed.     .     .     .    The  same  principles 
apply  to  contracts  of  shipment.     If  it  had 
been  certain  that  the  vessel  would  have  been 
seized  as  prize  upon  reaching  England  there 
can  be  no  doubt  that  it  would  have  been 
warranted  in  turning  back.     .     .     .     What 
we  have  said  so  far  we  hardly  suppose  to 
be  denied.    But  if  it  be  true  that  the  master 
was  not  bound  to  deliver  the  gold  in  England 
at  the  cost  of  capture  it  must  follow  that  he 
was  entitled  to  take  reasonable  precautions 
to  avoid  that  result,  and  the  question  narrows 
itself  to  whether  the  joint  judgment  of  the 
master  and  the  owners  in  favor  of  return 
was  wrong.    .    .    .    We  are  wholly  unable  to 
accept  the  argument  that  although  a  ship- 
owner may  give  up  his  voyage  to  avoid  cap- 
ture after  war  is  declared  he  never  is  at  lib- 
erty  to   anticipate   war.     In   this   case   the 
anticipation  was  correct,  and  the  master  is  not 
to  be  put  in  the  wrong  by  nice  calculations 
that  if  all  went  well  he  might  have  delivered 
the  gold  and  escaped  capture  by  the  margin 
of  a  few  hours.     In  our  opinion  the  event 
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ahows  that  he  acted  as  a  prudent  man.  We 
agree  with  the  counsel  for  the  libelants  that 
<m  July  27  neither  party  to  the  contract 
thought  that  it  would  not  be  performed.  It 
was  made  in  the  usual  form  and,  as  we  gather, 
charged  no  unusual  or  additional  sum  be- 
cause of  an  apprehension  of  war.  It  follows, 
in  our  opinion,  that  the  document  is  to  be 
construed  in  the  same  way  that  the  same 
regular  printed  form  would  be  construed  if 
it  had  been  issued  when  no  apprehensions 
were  felt.  It  embodied  simply  an  ordinary 
bailment  to  a  common  carrier  subject  to  the 
implied  exceptions  which  it  would  be  ex- 
travagant to  say  were  excluded  because  they 
were  not  written  in.  Business  contracts  must 
be  construed  with  business  sense,  as  they 
naturally  would  be  understood  by  intelligent 
men  of  affairs." 

However,  in  Graves  v.  Miami  Steamship 
Co.  29  Misc.  645,  01  N.  Y.  S.  115,  the  court 
held  that  a  certain  "contract  of  affreightment 
was  not  dissolved  by  the  declaration  of  war, 
inasmuch  as  the  port  of  destination  was  do- 
mestic," it  appearing  that  the  defendants  dis- 
continued the  operation  of  their  ships  short- 
ly after  the  execution  of  the  contract,  for 
a  shipment  between  Galveston  and  New  York, 
because  of  the  declaration  of  war  between  the 
United  States  and  Spain. 

Where  the  prevalence  of  war  renders  a 
contract  impossible  of  performance  by  the 
parties  thereto,  the  contract  is  automatically 
canceled  on  the  happening  of  the  event  ren- 
dering performance  impossible.  Horlock  v. 
Beal  [1016]  1  A.  C.  (Eng.)  486,  Ann.  Gas. 
1916D  670,  85  L.  J.  K.  B.  602,  114  L.  T.  N.  S. 
193,  21  Com.  Cas.  201,  60  Sol.  J.  236,  32 
Times  L.  Rep.  251.  In  that  case  it  was  held 
that  the  wife  of  a  seaman  was  not  entitled 
to  recover  a  sum  of  money  which  she  alleged 
was  due  to  her  husband  as  wages  under  a  con- 
tract to  serve  on  a  ship  for  a  definite  period. 
It  appeared  that  before  the  end  of  the  term 
of  employment,  war  broke  out  in  Europe  and 
the  ship  on  which  the  husband  was  employed, 
having  arrived  at  a  hostile  port,  was  cap- 
tured and  her  crew  made  prisoners. 

In  The  Appam,  243  Fed.  230,  it  was  held 
that  the  capture  of  a  vessel  by  the  enemy 
excused  the  performance  of  the  contract  of 
affreightment  and  that  the  subsequent  release 
of  the  prize  by  a  neutral  power  into  whose 
port  it  was  taken  by  the  captor  did  not  revive 
the  contract. 

Under  Stipulation  against  Liability, 

Stipulation  Excusing  Breach. 

Where  a  contract  contains  a  stipulation 
which  it  is  possible  to  construe  as  exempting 
the  parties  from  liability  in  the  event  of  the 
outbreak  of  war  affecting  the  performance  of 
the   contract,  failure  of  performance   is  ex- 


cused if  the  existence  of  war  is  the  proximate 
cause    thereof.      Geipel   v.    Smith,    7    Q.    B. 
(Eng.)    404;   Adamson  v.  Newcastle  Steam- 
ship Freight  Ins.  Assoc.  4  Q.  B.  D.   (Eng.) 
462;  Robinson  Gold-Min.  Co.  v.  Alliance  Ins. 
Co.  [1902]  2  K.  B.  (Eng.)  489,  71  L.  J.  K.  B. 
942,  86  L.  T.  N.  S.  868,  61  W.  R.  105,  7  Com. 
Cas.  219;   Embiricos  v.  Reid  [1914]  3  K.  B. 
(Eng.)    45,  83  L.  J.  K.  B.  1348,  111  L.  T. 
N.  S.  291,  12  Asp.  M.  C.  513,  19  Com.  Cas. 
263,  30  Times  L.  Rep.  451;  In  re  Tonnevold, 
115  L.  T.  N.  S.   311,  85  L.  J.  K.  B.  1758, 
[1916]  2  K.  B.  (Eng.)  551,  21  Com.  Cas.  354; 
Russel  V.  Niemann,  17  C.  B.  N.  S.  163,  112 
E.  C.  L.  163,  34  L.  J.  C.  PL  10,  10  L.  T.  N.  S. 
786,  13  W.  R.  93;  East  Asiatic  Co.  v.  Toronto 
Steamship  Co.  31  Times  L.  Rep.  (Eng.)  543; 
Elbow  Vale  Steel,  Iron,  etc.  Co.  v.  Macleod, 
31   Times   L.   Rep.    (Eng.)    604,  affirmed  32 
Times  L.  Rep.  485;   Greenway  v.  Jones,  32 
Times  L.  Rep.  (Eng.)  194;  Scheepvaart  Maat- 
schappij  Gylsen  v.  North  African  Coaling  Co. 
114  L.  T.  N.  S.    (Eng.)    755,  85  L.  J.  K.  B. 
1386;  Phosphate  Min.  Co.  v.  Rankin,  115  L. 
T.  N.  S.  (Eng.)  211,  21  Com.  Cas.  248;  Wil- 
liams v.  Naamlooze  Vennootschap,  21  Com. 
Cas.    (Eng.)    253;   The  Styria,  93  Fed.   474. 
In  the  reported  case  the  court  holds  that 
a  shortage  in  the  supply  of  the  goods  called 
for  in  the  contract,  caused  by  the  European 
war,  was  sufficient  to  excuse  the  sellers  from 
liability  to  the  purchasers   for  nonperform- 
ance of  their  contract,  under  a  clause  therein 
providing  for  suspension  of  deliveries  pend- 
ing any  contingencies  beyond  the  control  of 
the  sellers  or  buyers  (such  as    .    •    .    war 

•         •         •  J  • 

In  Phosphate  Min.  Co.  v.  Rankin,  115  L.  T. 
N.  S.  (Eng.)  211,  21  Com.  Cas.  248,  the  court 
held  that  under  a  clause  exempting  the  par- 
ties from  liability  for  breach  of  contract  due 
to  **public  enemies  and  restraint  of  princes," 
the  inability  of  the  defendants  to  obtain 
ships  in  which  to  carry  goods  in  performance  . 
of  a  contract  concluded  by  them  with  the 
plaintiffs,  due  to  the  European  war  and  the 
closing  of  the  port  of  destination,  was  a  sufR- 
eient  excuse  for  nonperformance  of  the  con- 
tract. It  was  also  held  in  that  case  that 
even  if  ships  could  have  been  procured  by  the 
defendants  by  paying  the  enormous  freight 
rates  demanded  by  owners  because  of  the  war, 
and  assuming  the  increased  risks,  they  would 
have  been  excused  from  performance  of  their 
contract    under    the    aforementioned    clause. 

In  the  case  of  In  re  Tonnevold  [1916]  2 
K.  B.  (Eng.)  551,  85  L.  J.  K.  B.  1758,  115 
L.  T.  N.  S.  311,  21  Com.  Cas.  354,  it  appeared 
that  the  owner  of  a  ship  refused  to  proceed 
on  a  voyage,  the  European  war  having  broken 
out.  The  charter  party  stipulated  that  "no 
voyage  be  undertaken  .  .  .  that  would  in- 
volve risk  of  seizure,  [or]  capture  ...  by 
rulers  or  governments."    In  holding  that  the 
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▼oyage,  which  involved  the  risk  of  the  ship 
being  attacked  and  destroyed  by  eubmarines, 
was  one  which  was  covered  by  the  contract, 
the  court  ''after  reading  the  clause  in  the 
charter  party  and  stating  the  facts"  said: 
**I  doubt  whether  when  this  charter  party  was 
entered  into  the  parties  had  in  mind  dam- 
age from  submarines,  but  I  think  that  it  is 
clear  that  their  intention  was  that  the  ship- 
owner should  not  be  bound  to  undertake  any 
voyage  which  would  expose  him  to  the  risk 
of  having  his  vessel  taken  out  of  his  posses- 
sion 'by  rulers  or  governments/  and  that 
when  they  used  the  words  'seizure*  and  'cap- 
ture* they  were  indicating  acts  of  rulers  or 
governments  which  would  deprive  the  owner 
of  his  vessel.  It  is  contended  that  mere  sink- 
ing by  a  submarine  cannot  be  'seizure'  or 
'capture;'  but  although  the  government  own- 
ing the  submarine  does  not,  I  suppose,  'take 
possession  of  the  vessel  after  it  has  been 
sunk,  yet  the  effect  is  the  same  in  depriving 
the  shipowner  of  the  possession  of  his  vessel 
by  the  action  of  the  government  owning  the 
submarine.  I  agree  with  the  arbitrator  that 
it  would  be  putting  much  too  fine  and  tech- 
nical a  meaning  upon  the  words  to  hold  that 
where  the  commander  of  a  submarine  went  on 
board  a  vessel  and  ordered  her  crew  to  leave 
and  then  sank  her,  it  would  be  'capture,' 
but  that  where  he  did  not  go  or  send  any  one 
on  board  but  only  ordered  the  crew  to  leave 
and  then  sank  her,  it  would  not  be  'capture.' " 
In  Scheepvaart  Maatschappij  Gylsen  v. 
North  African  Coaling  Co.  114  L.  T.  N.  S. 
{Eng.)  755,  85  L.  J.  K.  B.  1386,  the  defend- 
ants were  held  to  be  excused  from  liability 
under  their  contract  to  furnish  coal  to  the 
plaintiffs,  who  were  shipowners.  There  was 
an  exception  clause  in  the  original  contract, 
which  the  coaling  company  did  not  contend 
protected  them  in  the  events  which  happened, 
and  which  contained  a  power  to  the  coaling 
<^mpany  to  cancel  if  Great  Britain  was  at 
war,  and  to  suspend  the  contract  if  France 
(the  owner  of  Algiers)  was  at  war.  On  the 
war  contract  was  pasted  a  slip  reading  as 
follows:  "Notwithstanding  the  war  clause  in 
the  attached  contract,  it  is  understood  that 
depots  will  supply  during  the  present  hos' 
tilities  so  long  and  in  such  quantities  as  the 
port  authorities  will  permit,  and  should  cir- 
cumstances arise  to  further  interfere  in  any 
manner  with  the  supply,  shipment,  carriage, 
or  delivery  of  coals,  this  contract  is  sub- 
ject to  cancelment  by  suppliers."  In  holding 
that  the  plaintiff  was  entitled  to  cancel  his 
contract,  the  court  said:  "Mere  extra  ex- 
pense would  not  do,  if  you  could  get  all  the 
ships  you  wanted  by  paying  extra  for  them, 
but  if  you  could  not  get  the  ships  there 
would  be  'interference'  and  high  freights  for 
those  you  did  get,  or  in  the  market  gener- 
ally would  be  evidence  of  shortage  of  ships. 


I  do  not  think  the  mere  variations  of  the 
market  with  the  tonnage  available  in  a  par- 
ticular place  are  enough  to  prove  the  phys- 
ical scarcity,  the  results  of  which  would 
amount  to  'interference.'  It  must  always  be 
a  question  of  degree,  for  every  rise  of  price 
may  be  attributed  to  short  supply,  or  supply 
too  small  for  the  demand,  and  what  is  a 
question  of  degree  may  often  be  a  very  diffi- 
cult question,  but  a  question  of  fact.  .  .  . 
In  my  view,  the  coaling  company,  following 
the  principle  laid  down  in  Crawford  v.  Wil- 
son, 1  Com.  Cas.  277,  were  entitled  to  look 
at  the  matter  from  the  point  of  view  of  all 
their  trade,  not  of  the  individual  demand  of 
coal  for  one  ship  of  one  customer.  From  that 
point  of  view  I  think  they  have  established 
their  right  to  cancel,  and  I  give  judgment 
for  them  with  costs." 

In  Embiricos  v.  Reid  [1914]  3  K.  B.  (Eng.) 
45,  83  L.  J.  K.  B.  1348,  111  L.  T.  N.  S.  291, 
12  Asp.  M.  C.  $13,  19  Com.  Cas.  263,  30  Times 
L.  Rep.  451,  the  plaintiff,  the  owner  of  a 
Greek  vessel,  sued  the  defendants,  the  char- 
terers of  his  ship,  for  damages  for  failure  to 
load  a  cargo  in  the  ship,  the  delay  causing 
her  to  be  detained  in  the  Black  sea  by  the 
Graeco-Turkish  war  and  a  previous  embargo 
in  the  Dardanelles.  The  following  clause 
appeared  in  the  charter  party:  "If  the  nhr- 
tion  under  whose  flag  the  steamers  sail  shall 
be  at  war,  whereby  the  free  navigation  of  the 
steamers  is  endangered,  or  in  case  of  blockade 
or  prohibition  of  export  of  grain  and  seed 
from  the  loading  port,  this  contract  shall  be 
null  and  void  at  the  last  outward  port  of 
delivery  or  at  any  subsequent  period  when 
the  difficulty  may  arise  previous  to  cargo 
being  shipped."  In  the  margin  thereof  was 
the  following:  "Should  the  Dardanelles  be 
closed  on  a  steamer's  arrival  with  no  immedi- 
ate prospect  of  opening,  this  contract  to  be 
mutually  canceled."  The  Turkish  government, 
before  war  was  declared,  allowed  loaded  Greek 
vessels  a  definite  time  in  which  to  pass 
through  the  Dardanelles,  and  subsequently 
extended  the  period.  However,  the  charter- 
ers failed  to  load  the  ship,  and  it  was  de- 
tained in  the  Black  sea  until  the  end  of  the 
war.  The  proposed  cargo  was  grain  and 
therefore  perishable.  The  period  at  first 
allowed  by  the  Turkish  government  for  Greek 
ships  to  pass  through  the  Dardanelles  was 
not  sufficient  to  enable  the  charterers  to  com- 
plete loading,  though  the  subsequent  exten- 
sion would  have  enabled  them  to  do  so.  The 
court  held  that  while  the  clause  first  quoted 
did  not  excuse  the  charterers  from  loading, 
because  the  cargo  had  been  shipped  and 
arrived  at  its  destination  before  the  war,  and 
the  Dardanelles  was  not  closed  on  the  ship's 
arrival  there,  the  exception  clause  as  to 
"restraint  of  princes,"  protected  the  charter- 
ers. 
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In  Robinson  GoM-Min.  Co.  v.  Alliance  Ins. 
Co.  [1902]  2  K.  B.  (Eng.)  489,  71  L.  J.  K.  B. 
942,  86  L.  T.  N.  S.  858,  51  W.  R.  105,  7  Com. 
Cas.  219,  the  action  was  on  an  insurance 
policy,  whereby  gold  was  insured  by  the  de- 
fendants against  "arrests,  restraints,  and 
detainments  of  all  kings,  princes  and  people" 
during  transit  from  the  plaintiff  company's 
mines  (the  plaintiff  being  a  South  African 
corporation)  to  Great  Britain.  Under  a 
clause  in  the  policy,  the  shipments  were 
"warranted  free  of  capture,  seizure  and  deten- 
tion, and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also 
from  all  consequences  of  riots,  civil  commo- 
tions, hostilities,  or  warlike  operations, 
whether  before  or  after  declaration  of  war." 
Shortly  before  war  was  declared  between 
the  British  and  the  Transvaal  govern- 
ments, a  consignment  of  gold  on  its  way  to 
England  was  seized  by  order  of  the  Trans- 
vaal government.  In  holding  that  the  case 
came  within  the  exception  stated,  the  court 
said:  "It  is  clear  to  me  that  this  was  a 
seizure — a  seizure  accompanied  with  the  in- 
dicia of  overwhelming  force.  The  authority 
under  which  the  seizure  was  effected  was,  as 
it  seems  to  me,  based  not  on  any  enacted  law, 
but  on  the  suspension  of  law — ^it  may  be  a 
constitutional  suspension  of  the  law  under 
existing  circumstances — but  the  seizure  was 
by  force,  and  it  is  precisely  the  class  of  risk 
which  is  covered  by  the  exception.  If  the 
exception  is  read  to  the  end  it  will  be  seen 
that  it  is  intended  to  cover  what  appears  to 
ine  to  be  the  very  thing  which  happened  in 
this  case;  the  end  throws  a  light  upon  and 
gives  a  significance  to  the  previous  words. 
.  .  .  As  was  pointed  out  by  the  defend- 
ants' counsel,  there  is  in  the  present  case  the 
preliminary  and  fundamental  condition  of 
warlike  operations.  There  is  the  calling  out 
of  the  commandoes,  which  in  itself  led  to 
the  suspension  of  the  constitution,  and  was 
the  primary  cause  of  this  seizure  by  intro- 
ducing the  principle  'salus  populi  suprema 
lex.'  What  is  that  if  it  cannot  be  described 
SL%  a  warlike  operation  before  or  after  the 
declaration  of  war?  What  was  the  meaning 
of  calling  out  the  commandoes  in  this  su- 
preme emergency?  What  was  the  emergency 
if  war  was  not  imminent?  The  act  done  was 
one  which  could  only  be  justified  by  the  fact 
that  there  was  a  supreme  emergency  letting 
in  this  maxim  of  law  which  is  above  law; 
it  was  an  act  of  force,  an  act  brought  about 
by  a  state  of  war,  and,  as  it  seems  to  me, 
an  act  which  would  certainly  come  under 
the  words  'consequences  of  warlike  opera- 
tions whether  before  or  after  the  declaration 
of  war.'  It  seems  to  me  therefore,  that  this 
case  falls  within  more  than  one  of  the  spe- 
cial exceptions  under  this  warranty." 

In  Russel  v.  Niemann,  17  C.  B.  N.  S.  163, 
112  E.  C.  L.  163,  34  L.  J.  C.  P.  10,  10  L.  T. 


N.  S.  786,  13  W.  R.  93,  the  assignees  of  a 
bill  of  lading  sued  the  defendant,  owner  of 
a  ship,  for  damages  for  failure  to  proceed  on 
a  voyage  in  violation  of  the  terms  of  the 
charter  party  and  the  bill  of  lading.  Among 
the  exceptions  in  the  bill  of  lading  was  one 
which  provided  against  liability  for  non- 
performance because  of  "the  act  of  the  King's 
enemies."  The  court  held  that  the  owner  of 
the  vessel  made  the  document  and  that  the 
exception  as  to  the  acts  of  the  King's  ene- 
mies was  inserted  for  his  benefit  and  referred 
to  his  sovereign.  The  aggressive  act  which 
induced  the  owner  of  the  vessel  to  abandon 
his  voyage  being  an  act  of  an  enemy  of  his 
sovereign  with  whom  the  latter  was  at  war, 
it  was  held  that  the  act  was  within  the  ex- 
ception contained  in  the  bill  of  lading,  and 
judgment  was  rendered  for  the  defendant. 

In  Adamson  v.  Newcastle  Steamship 
Freight  Ins.  Assoc.  4  Q.  B.  D.  (Eng.)  462, 
the  action  was  on  an  insurance  policy  on  the 
freight  of  a  ship.  A  memorandum  in  the 
margin  of  the  charter  party  embodied  the 
following  agreement:  "In  the  event  of  war, 
blockade,  or  prohibition  of  export  preventing 
loading,  this  charter  party  to  be  canceled." 
The  insurance  on  the  freight  was  against 
"restraint  of  princes,  etc."  The  question  of 
a  recovery  on  the  insurance  policy  depended 
on  the  construction  of  l^e  memorandum  as  to 
whether  in  failing  to  load  a  chartered  cargo 
after  a  declaration  of  war  between  Russia  and 
Turkey  and  the  closing  of  the  port  of  load- 
ing the  owner  of  the  ship  was  guilty  of  a 
breach  of  contract  entitling  the  shipper  to 
recover  on  the  insurance  policy  for  loss  of 
chartered  freight.  The  court  held  that  the 
words  "to  be  canceled,"  in  the  memorandum, 
were  not  to  be  read,  "to  be  canceled  at  the 
option  of  either  party;"  that  the  charter  on 
the  happening  of  the  event  stated  termi- 
nated without  any  act  of  the  parties;  and 
that  there  being  no  loss  of  freight  attributa- 
ble to  a  breach  of  contract  by  the  owners  of 
the  ship,  no  recovery  could  be  had  on  the 
policy  of  insurance. 

Stepitlation  Not  Excusing  Bbbach. 

Where  a  stipulation  relieving  the  parties 
to  a  contract  under  stated  conditions  does 
not  by  any  reasonable  construction  of  its 
terms  cover  the  event  of  war,  of  course  the 
general  rule  applicable  in  the  absence  of  a 
stipulation  controls  and  the  existence  of 
war  does  not  excuse  a  breach.  Associated 
Portland  Cement  Manufacturers  v.  Cory,  31 
Times  L.  Rep.  ( Eng. )  442 ;  Greenway  v.  Jones, 
32  Times  L.  Rep.  (Eng.)  184;  Inatone  ▼. 
Speeding,  114  L.  T.  N.  S.  (Eng.)  370,  85  L.  J. 
K.  B.  1423,  32  Times  L.  Rep.  202;  Blythe 
V.  Richards,  114  L.  T.  N.  S.  (Eng.)  753, 
86  L.  J.  K  B.  1425;  Bolckow  v.  Com- 
pania  Minera  de  Sierra  Minera,  114  L.  T. 
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N.  S.  (Eng.)  758,  85  L.  J.  K.  B.  1776,  a/- 
firmed  33  Times  L.  Rep.  Ill;  Admiral  Ship- 
ping Co.  V.  Weidner  [1916]  1  K.  B.  (Eng.) 
429,  85  Ii.  J.  K.  B.  409,  114  L.  T.  N.  S.  171; 
B.  P.  Ducas  Co.  ▼.  Bayer  Co.  163  N.  Y.  S.  32; 
Hiaddeua  Davids  Co.  y.  Hoffmaa-La  Roche 
Chemical  Works,  166  N.  T.  S.  179.  See  also 
Mitsui  V.  Watts  [1916]  2  K.  B.  (Eng.)  826, 
85  L.  J.  K.  B.  1721,  116  L.  T.  N.  S.  248,  32 
Times  L.  Rep.  622. 

In  Bolckow  y.  Compania  Minera  de  Sierra 
Minera,  114  L.  T.  N.  S.  (Eng.)  768,  85  L.  J. 
K.  B.   1776,  affirmed  33  Times  L.  Rep.  Ill, 
it   appeared   that  the  following   stipulation 
was  included  in  a  contract  between  the  par- 
ties:    "In  case  of  war    .    .    .    the  supply  of 
minerals  now  contracted  for  may  be  wholly 
or  partially  suspended  during  the  continua- 
tion  thereof."     The  action  was  brought  b^ 
the  purchasers  against  the  sellers  for  dam- 
ages for  breach  of  the  contract.     The  court 
held  the  sellers  to  be  liable,  notwithstanding 
the  clause  in  the  contract  exempting  the  par- 
ties from   liability  *'in   case  of  war."     The 
court  said:     "The  question  to  be  first  decided 
is  whether  a  rise  in  freights  due  to  an  ex- 
pected   cause,    in    this   case   war,   can   eyer 
amount  to  preyention  of  fulfilment  of  a  con- 
tract to  deliyer  oyersea  goods.    I  am  of  opin- 
ion that  there  may  be  such  a  rise  in  freights 
due  to  war  as  to  entitle  a  seller  who  has  to 
pay  freight  to  say  that  he  was  thereby  pre- 
vented  by  war  from  making  deliyery.     The 
expression  'rise  in  freights'  in  this  connec- 
tion, and  in  this  case  in  particular,  really 
means  war  has  caused  a  scarcity  of  ships  for 
commercial  purposes,   of  which  the  rise   in 
frei^ts  is  at  once  the  sign  and  the  measure. 
Scarcity  of  ships  due  to  war,  and  rise  of 
freights    due    to    war,    are    interchangeable 
expressions,    hut,    as    the   thing    that    mat^ 
ters  to  a  seller  who  is  seeking  a  ship  to  enable 
him  to  make  deliyery  is  the  price  he  must  pay 
for  her,  he  more  usually  speaks  of  the  rise  in 
freights.     It  would  simplify  matters  to  say 
that  no  rise  in  freights  can  amount  to  pre- 
tention of  performance,  but  I  think  that  is 
impossible  in  a  case  where  rise  in  freights 
due  to  war  connotes  scarcity  of  ships  due  to 
war.    Suppose,  for  example,  that  all  British 
ships  were  commandeered  by  the  Admiralty, 
they  leaying  only  neutral  ships  for  private 
commerce.    It  seems  clear  to  me  that  in  such 
a  case  a  seller  might  truly  say,     'War  has 
preyented  my  chartering/  and  it  would  be 
equally  correct  for  him  to  express  himself  as 
being  prevented  by  scarcity  of  ships  or  by  a 
rise  in  freights,  a  rise  which  in  such  a  case 
would,  of  course,  be  enormous.     Prevention 
in  a  commercial  sense  is,  in  my  judgment, 
sufficient)   and   what  is   prevention   in  that 
sense  is  a  question  of  degree  which  could 
theoretically  be  expressed  either  in  terms  of 
tonnage  or  freight,  but  for  practical  purposes 
can  be  most  intelligibly  stated  in  terms  of 


freight.  A  scarcely  less  difficult  question  is 
to  what  extent  must  a  rise  in  freights  be 
indicative  of  a  scarcity  of  ships  before  it 
amounts  to  prevention.  This  must  depend, 
to  some  extent,  upon  the  circumBtances  of 
each  particular  case.  In  this  case  the  rise 
was  58.  9d.,  to  say,  16s.  A  16s.  freight  means 
that  the  defendants  would  have  had  to  give 
away  their  goods,  and,  further^  to  lose  2s.  6d. 
a  ton  on  each  ton  delivered.  As  at  present 
advised  I  should  be  inclined  to  hold  that  such 
a  rise  in  freights  did  indicate  such  a  scarcity 
of  tonnage  due  to  the  war  as  amounted  to 
commercial  prevention.  I  am,  howeyer,  re- 
lieved from  definitely  deciding  this  yery  diffi- 
cult question  because  I  have  come  to  the 
conclusion  that  Messrs.  Sota  and  Aznar  were 
not,  in  this  case,  released  from  this  freight 
contract,  and  that  the  defendants  were  not  in 
the  position  of  haying  to  charter  ships  at  the 
increased  freight  in  order  to  fulfil  their  con- 
tract with  the  plaintiffs." 

In  Blythe  y.  Richards,  114  L.  T.  N.  S. 
(Eng.)  753,  85  L.  J.  K.  B.  1425,  it  appeared 
that  a  contract  between  tl^e  parties  contained 
the  following  clause:  "I|  w«r,  or  any  other 
cause  over  which  the  sel)ers  have  no  control, 
ahould  prevent  them  from  shipping  or  ex- 
porting or^  from  the  river  Guadiana  or  de^ 
livering  under  normal  oonditi<»0)  th«  obli- 
gation to  ship  and  (or)  deliyer  under  the  said 
contract  shall  be  partially  or  entirely  bus* 
pended  during  the  continuance  of  such  im- 
pediment^ and  foi*  a  reasonable  time  after- 
wards to  ftllow  the  sellers  time  to  recommence 
tfiipmeDts."  l%e  Ennyp^aok  war  occasioned  a 
tadden  and  graat  inereaM  in  freight  rates 
and  the  adlera  notified  the  pvrohasers  that 
they  would  make  no  more  deliyeries  at  the 
contract  price,  for  the  reason  that  tha  eon- 
ditions  of  ddiyery  had  become  abnormal. 
In  an  action  by  the  purchasers  for  damages 
for  breach  of  eontract»  the  court,  in  holding 
the  plea,  of  rise  in  price  to  be  no  exeuse,  said: 
"The  question  then  is:  Did  war  preyent  the 
■ellera  iron  skipping  or  dellyering  under  nor- 
mal eonditionaf  It  la  said  tiiat  it  did,  be- 
cause war  caused  freights  to  become  so  high 
tiiat  shipping  and  delivering  under  normal 
conditions  was  preyented,  freights  being 
higher  than  norm^.  I  h&ye  some  to  the  con- 
elusiofti  that  this  aigument  is  unsound,  fotr 
seyeral  reasons.  I  think  prevention  by  the 
mattera  referred  to  is  physical  or  legal  pre- 
yention, not  economic  unprofitableness.  Yon 
are  not  prevented  from  buying  a  thing  if 
you  tinnk  ite  eost  higher  thscn  you  can  afford, 
or  that  it  is  not  worth  the  price.  You  are 
prevented  from  buying  a  thing  by  a  given 
cause  if,  owing  to  that  cause,  there  are  none 
to  be  had.  This  appears  to  be  the  reasoning 
of  Bailhache,  J.  in  the  two  cases  to  which 
I- was  referred  to  Rolo  v.  Aquis  (June  3, 1915, 
unreported)     and    Instone    v.    Speeding,    32 
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Times  L.  Rep.  202,  both  decided  on  slightlj 
different  clauses.  In  this  case  the  defendants 
could,  and  did,  get  the  ships,  but  as  to  some 
three  fourths  of  them  at  a  cost  which  made 
their  contract,  if  carried  out  by  those  ships, 
a  losing  one.  The  war  did  not  prevent  them 
performing  their  contract,  but  did  indirect- 
ly by  its  action  on  freights  make  it  an 
unprofitable  one.  If  the  defendants  wished 
to  say,  'We  will  keep  the  benefit  of  any  turn 
of  the  freight  market  which  helps  us,  but  if 
the  market  goes  against  us  we  will  not  per- 
form our  contract,'  they  must,  in  my  opin- 
ion, use  clearer  words  than  they  have  done." 

In  Instone  v.  Speeding,  114  L.  T.  N.  S. 
(Eng.)  370,  86  L.  J.  K.  B.  1423,  32  Times 
L.  Rep.  202,  the  defendants  contracted  with 
the  plaintiffs  to  deliver  coal  to  them  at  a 
stipulated  price.  Because  of  a  rise  in  the 
price  of  coal  they  refused  to  deliver,  and 
sought  to  excuse  their  breach  of  contract  by 
alleging  the  fact  of  the  rise  in  price  occa- 
sioned by  tjie  war.  The  following  stipula- 
tion formed  part  of  the  contract:  "In  case 
of  war,  force  majeure,  strikes,  restrictions  of 
output  ...  or  other  hindrances  inter- 
vening or  affecting  delivery  or  chartering, 
or  strikes  at  port  of  destination  which  may 
interfere  with  the  discharging,  sellers  to  have 
the  option  to  suspend  partially  or  entirely 
any  deliveries  under  this  contract.'*  The 
court,  in  holding  the  breach  to  be  inexcusable, 
said:  "It  is  quite  dear  law  that  mere  rise 
in  price  has  never  yet  been  held  to  be  an 
adequate  excuse  for  nondelivery,  and  'rise 
in  price'  is  not  one  of  the  matters  which  this 
clause  points  to  as  affording  an  excuse.  All 
the  hindrances  enumerated  are  of  &  physical 
nature.  Apart  from  rise  in  price,  i  have 
to  consider  restriction  of  output.  That  there 
Wiaa  sueh  a  restriction  is  manifest^  but  it 
clearly  has  nothing  to  do  with  the  detiveries 
or  failure  to  deliver.  At  all  times  there  was 
enough  free  coal.  The  sellers  did  not  cover 
themselves  when  they  might  have  done.  I 
«im  very  doubtful  whether  this  clause  was 
even  intended  to  protect  a  seller  who  has 
not  got  his  coal  bought.  In  any  case  it  does 
not  protect  the  sellers  in  the  case  before  me. 
The  arbitrator  was  right,  and  his  award  must 
be  affirmed." 

In  Thaddeus  Davids  £k).  v.  Hoffman- 
La  Roche  Chemical  Works,  166  N.  Y.  S.  179,  in 
defense  of  an  action  for  damages  for  breach 
of  contract,  the  failure  of  the  defendant  to 
receive  the  goods  called  for  in  the  contract 
from  European  countries,  because  of  an  em* 
bargo  on  exportations  from  those  countries, 
was  offered  as  an  excuse  for  the  nonperform- 
ance of  the  contract.  The  following  provision 
appeared  in  the  contract:  "Contingencies 
beyond  our  control,  fire,  strikes,  accidents  to 
our  works  or  to  our  stock,  or  change  in  tariff, 
will  allow  ns  to  cancel  this  contract  or  any 


part  of  the  same  at  our  option."  In  holding 
the  defendant  to  be  liable  for  breach  of  its 
contract,  the  court  said:  "In  the  case  at  bar, 
defendant  had  failed  to  provide  in  the  con- 
tract against  the  contingency  of  foreign  war 
and  embargoes  laid  by  foreign  powers.  An 
embargo  cannot  reasonably  be  likened  to  a 
change  in  a  tariff.  The  former  is  a  prohibi- 
tion of  exportation,  and  absolutely  prevents 
the  shipping  of  goods  within  its  scope;  the 
latter  only  affects  the  amoimt  of  import  duty 
which  the  dealer  is  obliged  to  pay.  We  think 
the  reasonable  construction  of  this  contract 
is  to  be  found  by  applying  it  to  the  rule 
ejusdem  generis,  and  that  the  words  'fire, 
strikes,  accidents  to  our  works  or  to  our  stock, 
or  change  in  tariff'  (all  of  which  events  are 
or  may  be  beyond  the  control  of  the  parties), 
must  be  held  to  limit  and  qualify  the  'con- 
tingencies beyond  our  control,'  and  to  confine 
the  happenings  which  would  justify  the  can- 
cellation of  the  contract  to  those  of  like  na- 
ture to  the  ones  enumerated,  which  an  em- 
bargo is  not.  We  therefore  believe  that  the 
cancellation  of  the  contract  of  the  defendant 
was  unjustified,  and  it  is  liable  in  damages 
therefor." 

In  B.  P.  Ducas  Co.  v.  Bayer  Co.  163  N.  Y. 
S.  32,  it  appeared  that  the  defendant  corpora- 
tion was  in  effect  the  representative  in  the 
United  States  of  a  German  chemical  house. 
In  a  contract  with  the  plaintiff  it  agreed  to 
furnish  to  the  latter  certain  manufactures 
of  the  German  concern.  The  following  stipu- 
lation was  incorporated  In  the  contract: 
"Sellers  not  to  be  held  accountable  for  .  .  . 
any  contingencies  beyond  their  control."  In 
defense  of  an  action  brought  byt  he  plain- 
tiffs for  failure  of  the  defendants  to  complete 
their  contract,  the  defendants  pleaded  that  the 
parties  under  the  contract  contemplated  that 
the  goods  were  to  be  imported  from  Germany, 
that  the  European  war  prevented  them  from 
obtaining  their  usual  supplies,  and  that  they, 
the  defendants,  apportioned  and  distributed 
ratably  the  goods  which  they  had  on  hand, 
and  those  subsequently  received,  among  per- 
sons and  corporations  with  whom  they  had 
contracts,  and  among  their  regular  custom- 
ers. The  court,  in  holding  the  breach  of  the 
contract  to  be  inexcusable,  said:  "Obviously 
where  a  buyer  makes  a  contract  to  take  a 
definite  amount  of  goods,  he  expects  by  reason 
of  his  contract  to  obtain  these  goods  at  the 
price  fixed,  and  in  case  a  scarcity  of  these 
goods  thereafter  arises,  he  does  not  expect 
to  be  placed  upon  the  same  plane  as  other 
customers  who  have  no  contracts.  He  has 
given  a  consideration  for  the  seller's  promise, 
and  he  has  a  right  to  expect  a  benefit  from 
that  promise.  In  this  case  the  seller  chooses 
to  take  the  view  that  his  moral  obligations 
to  all  his  customers  must  take  precedence 
over  his  legal  obligations  to  certain  custom- 
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ers.  It  aeems  to  me  that  the  statement  of 
this  proposition  carries  its  own  refutation. 
The  seller  has  made  definite  agreements  with 
certain  customers;  these  agreements  in  terms 
give  those  customers  a  legal  right  to  receive 
the  goods,  unless  a  contingency  arises  which 
prevents  performance  by  the  seller;  the  sell- 
er has  the  power  to  perform  these  contracts, 
but  voluntarily  puts  performance  out  of  his 
power  by  delivering  the  goods  to  other  parties 
who  have  no  legal  claim.  The  defendant  did 
this  without  legal  compulsion,  and,  as  its 
representatives  testified,  not  to  maintain  its 
own  business,  but  solely .  because  its  officers 
believed  that  they  had  a  moral  duty  to  their 
own  customers.  I  see  no  reason  to  question 
that  the  defendant  was  actuated  by  this  mo- 
tive and  made  a  distribution  which  was,  it 
believed,  fair  and  equitable  under  the  diffi- 
cult circumstances,  yet  where  a  party  has 
entered  into  legal  obligations  which  inter- 
fere with  what  he  regards  as  moral  obliga- 
tions, he  cannot  perform  his  moral  obliga^ 
tions  at  the  expense  of  the  persons  who  have 
legal  claims  against  hioL" 
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Colorado  Supreme  Court — June  21,  1910 
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Eleetiona  —  Conduct  —  Ejcelvslon  of 
Public  from  Election  District  —  Re- 
jection of  Entire  Vote. 

Coal  companies  connived  with  certain 
county  officers,  including  the  board  of  county 
commissioners,  to  secure  the  creation  of  elec- 
tion precincts  bounded  so  as  to  include  their 
private  property  only,  and  with  lines  marked 
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by  their  own  fences  or  guarded  by  their  own 
armed  men,  which  had  been  known  as  "closed 
camps,"  within  which  were  only  their  own 
employees,  and  excluded  the  public  from  en- 
trance to  such  election  precincts,  labeled 
them  as  private  property,  and  warned  the 
public  that  entrance  constituted  trL'^paHs, 
denied  the  right  of  free  public  assemblage 
within  such  precincts,  the  right  of  free  and 
open  discussion  of  public  questions,  and  the 
right  to  circulate  election  literature  or  to 
distribute  cards  of  candidates  within  such 
precincts.  They  secured  the  election  of  their 
own  employees  exclusively  as  judges  and 
clerks  of  election,  made  the  registration  list 
from  their  own  pay  rolls,  and  kept  them  in 
their  private  places  of  business  and  in  charge 
of  their  employees,  and  prohibited  all  public 
investigation  within  such  precincts  as  to  the 
qualifications  of  the  persons  so  registered  as 
electors  of  the  precincts.  Through  their  em- 
ployees as  election  officers,  they  assisted  non- 
English  speaking  persons  to  vote  by  mark- 
ing their  ballot  for  them  in  violation  of  law, 
and  provided  such  persons  with  a  fraudulent 
device  to  enable  them  to  vote  without  being 
able  to  read  either  the  name  of  the  candidate 
or  the  party  ticket,  and  in  some  instances 
forced  and  intimidated  their  employees.  On 
the  day  of  the  election  they  forced  a  contcst- 
or's  watchers  and  challengers  for  one  pre- 
cinct to  secure  a  detail  of  federal  soldiers  to 
escort  them  into  the  precinct  and  to  the 
polls,  and  by  such  location  of  precincts  re- 
quired many  voters  to  go  eighteen  or  twenty 
miles  to  vote.  The  returned  votes  from  such 
precincts  gave  the  contestees  a  majority,  while 
the  votes  in  the  entire  county,  outside  of 
those  of  such  precincts,  gave  the  contestora 
a  majority,  ft  is  held  that  the  conduct 
of  the  election  in  such  precincts  was  such  as 
to  invalidate  the  entire  poH  therein  or  in  a 
sufficient  number  of  them  to  change  the  re- 
sult ol  the  election  in  the  entire  county. 
[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  where  it  appeared  that  the 
state  and  federal  troops  had  brought  order 
out  of  strike  conditions,  and  that  there  was 
no  reasonable  apprehension  of  further  dis- 
order, and  that  the  success  of  the  contestees 
was  considered  by  the  coal  companies  vital 
to  their  interest,  it  is  held  that  the  defense 
of  industrial  necessity  did  not  justify  the 
conduct  of  the  coal  companies  during  the 
election,  since,  after  the  camps  on  its  private 
property  had  been  dedicated  to  a  public  use 
by  the  establishment  of  voting  precincts, 
they  abandoned  the  private  or  exclusive  con- 
trol to  which  they  might  otherwise  have  been 
entitled. 

[See  note  at  end  of  this  case.] 

Sanie. 

It  is  the  essence  of  free  elections  that  the 
right  of  suffrage  be  untrammeled  and  unfet- 
tered, and  that  the  ballot  represent  and  ex- 
press the  elector's  own  intelligent  judgment 
and  conscience,  and  there  can  be  no  "free 
election"  unless  there  is  freedom  of  opinion. 
An  election  to  be  free  must  be  without  coer- 
don  of  any  descriplion  or  any  deterrent  froni 
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the  elector'B  exercise  of  his  free  will  by 
means  of  any  intimidation  or  inflttence  what- 
ever, although  there  is  no  violence  or  physi- 
cal coercion. 

[See  note  at  end  of  this  case.] 

Same. 

Where  there  was  no  disturbance  or  any 
reason  to  anticipate  a  disturbance  in  so-called 
**closed  camps"  upon  the  property  of  coal 
companies,  tlie  denial  of  the  right  of  peace- 
able assemblage  for  the  purpose  of  innuenc- 
ing  the  election  in  precincts  coincident  with 
such  camps  is  an  inexcusable  and  corrupt 
violation  of  the  natural  and  inalienable 
rights  of  citizens;  the  right  of  peaceable  as- 
semblage for  lawful  purposes  being  one  of  the 
attributes  of  citizenuiip  under  a  free  govern- 
ment. 

[See  note  at  end  of  this  case.] 

Same. 

There  is  a  diatinction  in  the  nature  of 
things  between  particular  illegal  votes  which 
may  be  proven  and  exactly  computed  and 
which  ought  to  be  excluded  wherever  cast, 
and  the  effects  of  fraudulent  combinations, 
coercion,  and  intimidation;  and,  where  fraud 
and  irregularities  occur  in  the  conduct  of 
an  election  to  such  an  extent  that  it  is  im- 
possible for  the  contest  tribunal  to  separate 
with  reasonable  certainty  the  legal  from  the 
illegal  votes,  the  precincts  wherein  the  fraud 
occurs  should  be  excluded,  even  though  such 
exclusion  changes  the  result  of  tiie  election 
in  the  entire  county. 

[See  note  at  end  of  this  case.] 

Appeal  and  Emror  *  Scope  of  Boviow  — 
Snffieienoy  of  Erideace* 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  general  rule  is  that  an  appellate 
court  will  not  review  it  with  a  view  to  deter- 
mine its  sufficiency  to  support  the  findings 
of  the  trial  court,  but  there  is  an  exception 
where  the  finding  is  the  result  of  bias  or 
prejudice,  mistake  or  misapprehension,  or 
misconception  of  the  legal  effect  of  the  evi- 
dence, or  where  there  is  none;  nor  can  a 
judgment  but  slightly  supported  by  the  evi- 
dence and  manifestly  against  its  weight  be 
permitted  to  stand. 

Publle  Offioen  ~  EliBiblUty  —  As  of 
Wltat  Time  Required. 

Under  the  sAatiite  providing  that,  when  a 
contestee  is  not  eligible  to  the  office  to  which 
he  has  been  declared  elected,  etc.,  the  ques- 
tion of  a  contestor's  eligibility  was  to  be 
considered  as  of  the  time  when,  if  elected, 
he  entered  upon  the  duties  of  the  office. 

[See  11  Ann.  Cas.  050;  20  Ann.  Cas.  992.] 

Error  to  Huerfano  County  Court:  Buck- 
HAHN,  Judge. 

Separate  election  contests.  E.  L.  Neelley, 
plaintiff,  and  J.  B.  Farr,  defendant;  J.  G. 
Archuleta,  plaintiff,  and  W.  H.  Freeland,  de- 
fendant; Charles  H.  Sanchez,  plaintiff,  and 
Jose  S.  Sanchez,  defendant;  Robert  Young, 
plaintiff,  and  Antonio  D.  Valdez,  defendant. 
Judgments  for  defendants.     Plaintiffs  bring 


error.     The  facts  are  stated  in  the  opinion. 
Revsbskd. 

C.  9,  Thomas,  H,  y.  Hawkins,  John  L,  Bast, 
MtUlins  d  Heller,  RonUlly  E,  Foote  and 
Philip  Homhein  for  plaintiffs  in  error. 

Charles  Hayden,  Frank  A.  Kemp,  Jesse  G» 
Vorthcutt  and  Henry  W,  CoU  for  defendants 
in  error. 

[487]  Scott,  J. — ^These  are  election  contests 
growing  out  of  the  general  election  in  Huer- 
fano county  in  November,  1914.  The  state- 
ments [488]  of  contests  filed  are  in  all  respects 
identical,  with  the  exception  that  dif- 
ferent offices  are  involved,  and  different  plu- 
ralities returned  by  the  board  of  canvassers. 

The  plaintiff  in  error,  E.  L.  Neelley,  con- 
tested the  election  of  J.  B.  Farr,  defendant 
in  error,  for  the  office  of  Sheriff.  Plaintiff 
in  error,  J.  G.  Archuleta,  contested  the  elec- 
tion of  defendant  in  error,  W.  H.  Freeland, 
for  the  office  of  County  Clerk  and  Recorder. 
Plaintiff  in  error,  Charles  H.  Sanchez,  con- 
tested the  election  of  Jose  S.  Sanchez,  defend- 
ant in  error,  for  the  office  of  County  Assessor, 
and  plaintiff  in  error,  Robert  Young,  contest- 
ed the  election  of  Antonio  D.  Valdez  for  the 
office  of  County  Commissioner.  The  cases 
were  consolidated  for  trial  in  the  County 
Court,  and  are  here  consolidated  and  submit- 
ted upon  the  same  testimony,  and  the  one 
record.  Separate  judgments  were  rendered 
in  the  County  Court  dismissing  each  of  the 
contests.  We  consider  specifically  the  contest 
for  the  office  of  sheriff. 

The  official  abstract  of  the  board  of  can- 
vassers shows  the  vote  of  each  of  the  candi- 
dates in  the  entire  county,  to  be  as  follows : 

J.  B.  Farr   2,553  votes 

E.  L.  Neelley ;.2,224     " 

Farr's  plurality   329  votes 

For  County  Clerk  and  Recorder. 

J.  G.  Archuleta 2,235  votes 

W.  H.  Freeland  2,418      '* 

Freeland's   plurality   173  votes 

For  Countv  Assessor. 

Jose  S.  Sanchez 2,466  votes 

Charles  H.  Sanchez 2,235      " 

Jose  Sanchez  plurality  ......  231  votes 

For  County  Commissioner. 

Antonio  D.  Valdez 2,370  votes 

Robert  Young 2,280     " 

Valdez*  plurality  90  votes 

[489]  The  grounds  of  contest  were:  (a) 
That  illegal  votes  were  received  of  sufficient 
number  to  change  the  apparent  result  of  the 
election;  (b)  that  l^al  votes  favorable  to 
contestor  were  rejected  by  the  election  officials 
sufficient  to  change  the  apparent  result  of 
the  election;  and,  (c)  that  there  was  mal- 
conduct,  fraud,  and  corrupt  ion,  on  the  part 
of  the  election  officials  in  various  voting  pre* 
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cinets  suiBcient  to  change  the  result  of  the 
election. 

The   8]>ecifie  allegations  as  to  maleonduot 
were  in  substance;     That  the  defendant  in 
error  has  been  the  acting  sheriff  of  Huerfano 
county  for  a  great  number  of  years,  and  that 
at  all  times  during  his  incumbency  as  sheriff^ 
used  said  office  for  the  purpose  of  controlling 
the  government  of  the  County  of  Huerfano 
in  behalf  of  himself  and  other  officials,  and 
certain  corporations  engaged  in  coal  mining  in 
Baid  county,  and  that  the  said  defendant  in 
error,  as  sheriff,  and  other  officials,  including 
the  Board  of  County  Commissioners,  and  cer- 
tain   oorporaticms   engaged   in   coal   mining, 
did  prior  to  the  general  election,  conspire  to 
thwart  the  will  of  the  qualified  electors  of 
Huerfano  coimty,  and  to  corrupt  the  ballot. 
That  in  pursuance  of  said  conspiracy  the  said 
defendant   in   error  and   other   officials  did 
create  various  precincts  in  the  said  county 
of  Huerfano,  in  such  manner  that  such  pre* 
cinets  could  be  wholly  controlled  by  the  Vari- 
ous mining  corporations  therein   operating, 
and  did  establish  and  create  precincts,  so  that 
BO  person  could  reside  therein,  or  would  be 
permitted  to  vote  therein,  except  jwrsons  em- 
ployed  by  certain  coal  mining  corporations 
operating   in   said   precincts,    and    that   the 
precincts  thus  created  and  established  were 
known   as  Cameron  Precinct  No.  27>  Rouse 
Precinct  No.  22,  Pryor  Precinct  No.  21,  Oak- 
Tiew  Precinct  No.  20,  Walsen  Mines  Precinct 
No.    18,    Ravenwood    Precinct   No.    16,   and 
Kiggerhead  Precinct  No.  14;  and  that  said 
precincts    were    known    as    "closed    camps" 
and   comprised   territory   solely   owned   and 
controlled   by  various   mining   corporations, 
[490]   and  that  no  person  was  permitted  to 
enter  the  territory  of  said  precincts  without 
the  consent  of  the  officials  of  said  mining 
companies.    It  was  further  alleged  that  said 
precincts  were  so  established  and  bounded,  in 
furtherance  of  the  conspiracy,  and  with  the 
specific   purpose  of  enabling  the  defendants 
in  error  to  control  the  election  in  said  pre- 
cincts, and  to  prevent  the' plaintiffs  in  error 
and  other  candidates  nominated  by  the  same 
political  parties,  from  making  any  investiga- 
tion  of  the  qualifications   of  the  voters   in 
said  precincts,  and  for  the  purpose  of  cor- 
rupting the  ballot  in  said  precincts,  and  com- 
mitting fraud  in  and  about  the  conduct  of 
the  election,  so  that  the  election  of  the  de- 
fendants in  error  would  be  insured.     It  is 
farther  alleged  that  in  furtherance  oi  said 
conspiracy,    the    County   Commissioners    did 
BO  establish  and  arrange  precincts  in  various 
places,  with  the  view  of  making  said  voting 
precincts  inaccessible  to  a  great  number  of 
qualified  electors  who  were  entitled  to  vote, 
and  were  known  to  be  opposed  to  the  plain** 
tiffs  in   error.     That  on  account  thereof  a 
great  number  of  qualified  electors  were  conn 


pelled  to  travel  a  great  distance  in  order 
to  cast  their  ballots.  That  other  qualified 
voters  did  not  go  to  the  polling  places.  That 
the  defendants  in  error,  in  pursuance  of 
said  conspiracy,  intimidated  and  coerced  a 
great  number  of  persons  in  the  county  of 
Huerfano,  who  were  dependent  upon  the 
county  for  support,  to  vote  for  the  defendants 
in  error.  That  the  defendants  in  error  did 
conspire  with  said  coal  companies,  and  a 
great  number  of  election  judges,  who  were 
named  and  designated  through  the  influence 
6f  defendant  in  error,  and  said  coal  com- 
panies, to  permit  a  great  number  of  persons 
who  were  not  qualified  electors,  to  vote  at 
said  general  election,  and  that  the  votes  of 
a  great  number  of  persons  who  were  not 
qualified  to  vote  were  received  at  the  elec- 
tion, and  that  in  furtherance  of  said  oon- 
spinu^  a  great  number  of  legal  and  qualified 
voters  were  denied  the  right  to  vote.  That 
in  furtherance  of  said  conspiracy  certain 
[491]  judges  of  electioBS,  designated  through 
the  infiuence  of  the  defendants  in  error,  as- 
sisted a  great  number  of  iUitei*ate  persons 
to  vote,  althongh  said  persons  were  in  no 
respect  physically  disabled.  That  the  defend- 
ants in  errcHT,  acting  in  conjunction  with  said 
coal  companies,  did  procure  the  appointment 
and  designation  as  judges  of  election  of  a 
great  many  persons  who  were  employees, 
agents,  superintendents,  managers  and  bosses 
of  a  number  of  employees  of  corporations  en- 
gaged in  carrying  on  mining  and  manufac- 
turing in  said  county  of  Huerfano,  and  that 
the  voters  voting  in  said  precincts  controlled 
by  said  mining  companies  were  under  the 
control  of  the  judges  of  election,  and  that 
the  employees  of  the  coal  mining  companies 
were  tbus  designated  as  judges,  for  the  pur- 
pose of  unlawfully  coercing  and  intimidating 
the  votes  of  employes  at  said  election.  That 
in  pursuance  of  said  conspira^  the  said  coal 
eompanies  did  coerce  and  intimidate  persons 
employed  by  them,  and  did  threaten  them 
with  discharge  and  loss  of  employment,  if 
they  did  not  vote  for  the  defendants  in  error. 

There  were  additional  allegations  specify- 
ing alleged  frauds  in  each  of  the  said  pre^ 
einots,  and  in  others. 

The  answers  ol  the  contestees  were  the 
same  in  leach  case,  except  that  in  the  case 
of  Young  V.  Valdez  the  answer  set  up  that 
iontestor  Young  was  not  a  resident  of  the 
Commissioner  District  from  which  he  was  a 
candidate,  and  for  such  reason  was  not  eligi- 
ble to  that  office. 

The  answer  denied  generally,  that  there  was 
any  such  conspiracy  as  charged  in  the  state- 
ment of  contest;  denied  specifically  the 
charges  as  to  the  receiving  of  illegal  votes, 
and  the  rejection  oi  legal  votes,  and  made 
counter  charges  of  a  similar  nature*  The 
answer  also  charged  a  conspiracy  between  the 
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demcciatic  party  of  Huerrano  connty ,  and  a 
labor  organisation  knona  aa  the  United  Mine 
Workers  of  America,  to  corruptly  control  the 
election  in  that  county. 

The  conteetors  filed  their  separate  petition! 
for  a  [492]  change  of  venue  because  of  the 
alleged  bias  and  prejudice  of  the  judge,  in 
which    it   was   charged   in   substance   as   fol- 

"First:  That  the  conteetor  herein  fears 
that  he  will  not  receive  a  fair  trial  in  the 
court  in  which  this  action  is  pending,  on 
account  that  the  judge  hereof  is  interested 
and  prejudiced  against  the  contestor,  and  that 
the  contestor  cannot  have  nor  expect  a  fair 
and  impartial  hearing  and  decision  of  the 
issues  involved  herein  for  the  following  rea- 

A.  That  J.  B.  Farr,  the  contestee  herein, 
known  as  Jeff  Farr,  is  the  political  leader 

and  controls  the  machinery  of  the  local  Re- 
publican Political  Organization  and  dictatea 
all  nominees,  and  did  dictate  all  nominees 
to  be  placed  upon  the  said  ticket  at  the  last 
general  election;  that  the  said  Jeff  Farr 
determines  who  shall  be  supported  for  elec- 
tion, and  who  shall  be  defeated;  that  the  aaid 
Jeff  Farr  has  an  undue  influence  over  the 
judge  of  this  court;  that  the  said  Jeff  Farr 
has  heretofore  held  the  office  of  Sheriff  of 
this  county  and  is  desirous  of  continuing  to 
hold  the  said  office  of  Sheriff  of  this  county, 
and  is  desirous  of  defeating  the  contestor 
herein  for  the  purpose  of  perpetuating  him. 
self  in  the  said  office  of  Sheriff,  regardless  of 
the  merits  of  this  cause;  that  it  is  essential 
to  the  very  life  of  the  said  organiiation,  and 
it  is  essential  for  the  purpose  of  wielding  the 
power  that  the  said  Jeff  Farr  has  heretofore 
and  does  now  wield,  that  he  the  said  Jeff 
Ferr  be  sustained  in  the  present  contest  for 
the  office  of  sheriff,  and  if  the  said  cont«Btee 
herein  is  not  sustained  in  the  present  cause, 
then  the  power  of  the  said  Jeff  Farr  and  the 
said  local  Political  Organization  will  be  de- 
Btroyed  and  dissipated  and  the  judge  hereof, 
should  he  have  any  aspirations  for  future 
political  elevation,  would  be  unable  to  realize 

B.  That  the  said  Judge  of  the  court  is 
under  obligations  to  the  said  Jeff  Farr  and 
the  said  local  political  organization  for  his 
present  position  and  past  political  positions 
[493]  that  he  has  heretofore  held  in  said 
county,  and  by  reason  of  the  said  past  politi- 
cal affiliations  the  judge  of  this  court  has 
become  and  is  prejudiced  against  the  con- 
testor herein. 

Second:  That  there  has  existed  and  does 
now  exist  in  this  county  a  long  and  deep- 
seated  rivalry  amounting  to  enmity  between 
the  members  of  the  various  local  political 
organizationa  in  the  said  county;  that  by 
reason  thereof  the  judge  of  this  court  has  a 


personal  animosity  against  the  eoDtest«r  here- 
in as  well  as  all  other  members  of  the  local 
political  organization  to  which  the  contestor 
herein  belongs,  to  wit;  the  local  Democratic 
party. 

A.  That  tiie  enmity  between  the  members 
of  the  organization  with  which  the  judge  of 
this  court  is  affiliated  and  the  members  of 
the  organization  with  which  the  contestor  is 
affiliated  has  been  so  tense  and  severe  that 
bodily  violence  has  been  inflicted  upon  mem- 
bers of  the  contestor's  party  by  the  members 
of  the  party  of  the  judge  herein;  that  this 
enmity  is  of  such  a  degree  and  is  so  bitter 
that  the  judge  of  this  court  cannot  dis- 
associate himself  of  the  personal  feeling  en- 
gendered in  the  said  political  coBtrovfTsiee, 
and  particularly  in  the  political  controversy 
that  is  here  to  be  tried." 

Numerous  affidavits  were  offered  in  support 
of  and  in  opposition  to,,  the  petition  and  the 
same  was  denied  by  the  court.  The  testimony 
in  the  case  was  confined  chiefly  to  the  said 
seven  alleged  closed  election  precincts,  and 
the  official  abstract  of  the  board  of  canvassers 
shows  the  vote  of  each  of  said  candidates  in 
the  said  precincts  as  follows: 

[«4] 


For  Bh 

Psrr 

Neelley. . 


Toun». . . 
Vsldei. . . 


We  do  not  consider  the  vote  in  Ideal 
precinct   for   the   reason   that   the   testimony 

concerning  it  is  somewhat  confusing,  and  for 
the  further  reason  that  it  is  not  material 
to  a  determination  of  the  case. 

It  will  be  observed  from  the  return  of  the 
board  of  canvaasera,  that  the  entire  vote  cast 
in  tiie  county  for  the  office  of  sheriff  was 
4777.  In  the  seven  dosed  precincts  the 
total  vote  cast  for  that  office  was  723.  In 
these  precincts  Farr's  apparent  majority  was 
631,  while  in  the  entire  county  outside  of 
such  precincts,  his  opponent  Neelley  received 
a  majority  of  302  votes. 
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For  the  office  of  County  Clerk  and  Recorder, 
the  contestee  received  in  the  closed  precincts 
a  majority  of  587  Totes,  while  in  the  entire 
county  outside  of  these  precincts  the  con- 
testor  received  a  majority  of  414  votes.  For 
the  office  of  County  Assessor  the  contestee 
received  in  the  closed  precincts  a  majority 
of  620  votes,  while  in  the  entire  county 
outside  of  these  precincts  the  contestor  re- 
ceived a  majority  of  389  votes.  For  the  office 
of  County  Commissioner  the  [495]  contestee 
received  in  the  closed  precincts  a  majority 
of  594  votes,  while  in  the  entire  county 
outside  of  these  precincts  the  contestor  re- 
ceived a  majority  of  504  votes. 

The  chief  industry  in  Huerfano  county  is 
coal  mining,  and  the  mines  are  principally 
owned  by  the  coal  corporations  known  as 
The  Colorado  Fuel  and  Iron  Company,  The 
Victor  Fuel  Company,  and  one  or  two  others 
as  appears  from  the  record,  but  chiefly  by 
the  companies  named. 

In  September,  1913,  the  Union  Miners, 
members  of  the  United  Mine  Workers  of 
America,  entered  upon  a  strike  in  the  coal 
fields.  The  coal  companies  became  united 
in  their  interests  as  opposed  to  the  conten- 
tions of  the  miners.  There  were  many  acts 
of  violence,  the  militia  was  called  to  the  dis- 
trict, and  finally  the  Federal  troops  were 
brought  to  the  scene  of  action  to  preserve 
the  peace. 

Counsel  for  contestees,  well  described  the 
situation  and  condition  of  the  mines  as  ap- 
pears from  the  record  in  saying:  "around 
the  shaft  of  each  mine  are  clustered  the 
tipple,  the  mine  office,  the  shops,  sheds  and 
outbuildings;  and  huddled  close  by,  within 
a  stone's  throw,  cottages  of  the  miners  built 
on  the  land  of,  and  owned  by,  the  mining 
company.  All  the  dwellers  in  the  camp  are 
employees  of  the  mine.  There  is  no  other 
industry.     This  is  'the  camp.'*' 

And  again:  '*0f  the  eight  'dosed  camps* 
it  appears  that  practically  the  same  condi- 
tions existed  in  all  of  them,  and  those  con- 
ditions were,  in  general,  that  members  of  the 
United  Mine  Workers  of  America,  their  or- 
ganizers or  agitators,  were  prevented  from 
coming  into  the  camps,  so  far  as  it  was 
possible  to  keep  them  out,  and  to  this  end 
guards  were  stationed  about  them.  Of  the 
eight  'closed  camps'  one  of  them,  'Walsen,' 
was,  and  at  the  time  of  the  trial  still  was, 
enclosed  by  a  fence  erected  at  the  beginning 
of  the  strike  in  October,  1913;  Rouse  and 
Cameron  were  partly,  but  never  entirely  en- 
closed by  fences." 

It  is  admitted  that  all  persons  entering 
these  camps  [496]  and  precincts  were  re- 
quired by  the  coal  companies  to  have  passes, 
and  it  is  contended  that  this  was  an  "in- 
dustrial necessity." 
Counsel  for  contestees  in  their  brief  say: 
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"These  unusual  circumstances  shaped  the 
political  campaign  of  1914.  There  was  but 
one  issue — the  strike.  Considerable  has  been 
alleged  and  denied  touching  the  conspiracies 
with,  the  allegiance  to,  and  support  of,  the 
opposite  parties  by  the  contending  industrial 
disputants.  Whatever  may  have  been  proved, 
or  left  unproved,  in  the  trial  of  the  cause,  it 
is  a  matter  of  present,  or  of  only  recently  past 
history,  that  the  Kepublican  party  of  the 
whole  state,  from  the  candidate  for  Governor 
down,  and  particularly  those  in  Huerfano 
county,  ran  on  what  they  were  pleased  to 
call  a  *Law  and  Order*  platform.  This  meant, 
or  was  taken  to  mean,  that  the  Republicans 
sided  against  the  strikers.  Indeed,  this  was 
the  open  attitude  of  the  Republican  party  in 
the  strike  district,  and,  whether  rightly  or 
wrongly,  it  was  generally  contemplated  that 
the  election  of  the  Republican  candidates 
would  be  a  blow  aimed  at  the  strike  conduct- 
ed by  the  United  Mine  Workers  of  America.** 

The  Federal  troops  entered  the  district 
in  May  of  1914,  and  the  testimony  is  in 
agreement  that  no  serious  acts  of  violence 
occurred  thereafter,  and  that  order  was  pre- 
served up  to  and  subsequent  to  the  election, 
and  to  the  time  of  this  trial. 

It  was  under  this  condition  that  in  July, 
1914,  the  Board  of  County  Commissioners 
changed  certain  of  the  election  precincts  so  as 
to  constitute  each  of  such  camps  an  election 
precinct,  and  with  but  one  exception  where 
a  few  ranches  were  included,  these  precincts 
were  made  to  conform  to  the  fences  and  lines 
around  each  camp,  protected  by  fences  in 
some  instances,  and  by  armed  guards  in  all 
cases.  Thus  each  election  precinct  by  this 
unparalleled  act  of  the  commissioners  was 
placed  exclusively  within  and  upon  the 
[497]  private  grounds  and  under  the  private 
control  of  a  coal  corporation,  which  auto- 
cratically declared  who  should  and  who 
should  not  enter  upon  the  territory  of  this 
political  entity  of  the  state,  so  purposely 
bounded  by  the  County  Commissioners. 

With  but  the  one  exception,  all  the  lands 
and  buildings  within  each  of  these  election 
precincts  as  so  created,  were  owned  or  con- 
trolled by  the  coal  corporations;  every  person 
resident  within  such  predinct  was  an  employee 
of  these  private  corporations,  or  their  allied 
companies,  with  the  single  exception;  every 
judge,  clerk  or  officer  of  election,  with  the 
exception  of  a  saloon  keeper,  and  partner  of 
Farr,  was  an  employe  of  the  coal  companies. 

The  polling  places  were  upon  the  grounds 
and  in  the  buildings  of  these  companies;  the 
registration  lists  were  kept  within  the  private 
offices  or  buildings  of  such  companies,  and 
used  and  treated  as  their  private  property. 

Thus  were  the  public  election  districts,  and 
the  public  election  machinery,  turned  over 
to  the  absolute  domination  and  imperial  con- 
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trol  of  private  coal  corporations,  and  used 
by  them  as  absolutely  and  privately  as  were 
their  mines,  to  and  for  their  own  private  pur- 
poses, and  upon  which  public  territory  no 
man  might  enter  for  either  public  or  private 
purpose,  save  and  except  by  the  express  per- 
mission of  these  private  corporations. 

This  right  to  determine  who  should  enter 
such  so-called  election  precincts,  appears  from 
the  record  to  have  been  exercised  as  against 
all  classes,  merchants,  tradesmen  or  what  not, 
and  whether  the  business  of  such  person  was 
public  or  private.  Indeed,  it  appears  that  in 
one  instance  the  Governor  and  Adjutant  Gen; 
eral  of  the  state,  while  on  official  business, 
were  denied  admission  to  one  of  these  closed 
camps.  And  that  on  the  day  of  election, 
the  democratic  watchers  and  challengers, 
for  Walsen  Mine  Precinct^  one  of  which  was 
Neelley,  the  democratic  candidate  for 'sheriff, 
[498]  were  forced  to  seek  and  secure  a  detail 
of  Federal  soldiers  to  escort  them  into  the 
precinct,  and  to  the  polls,  and  that  such 
soldiers  remain  as  such  guard  during  the  day 
and  a  part  of  the  night. 

The  undisputed  testimony  of  witness  New- 
kirk  is  fairly  illustrative  of  the  system  of 
espionage  and  exclusion  by  the  coal  com- 
panies, of  citizens  of  the  county  from  the 
closed  election  precincts  during  the  political 
campaign.  This  witness  testified  in  substance 
aa  follows: 

''He  resides  in  Walsenburg  and  is  employed 
by  Mclntire  in  the  furniture  business.  He 
went  to  Walsen  camp  sometime  before  the 
election  to  deliver  furniture.  Was  stopped  at 
the  gate,  was  informed  that  he  could  not 
deliver  in  there.  Was  stopped  again  after 
he  got  into  the  camp,  and  told  he  would  be 
arrested  and  thrown  in  jail  if  he  was  caught 
in  the  camp  again.  On  another  occasion  he 
was  stopped  at  the  gate  with  a  load  of  stuff 
that  he  had  to  take  up.  Was  told  by  a 
guard  that  if  he  wanted  to  deliver  goods  up 
there  he  would  have  to  get  a  pass  from  Jeff 
Farr.  His  employer,  Mclntire,  has  run  a 
business  in  Walsenburg  for  some  time,  and 
when  witness  could  not  deliver  the  goods  he 
came  back,  and  went  up  the  next  morning 
and  entered  the  camp  where  the  fence  was 
cut,  up  by  the  school  house,  but  he  never 
went  back  any  more.  The  guard  at  the  camp 
showed  witness  a  list  of  names  of  people  who 
were  barred  from  the  camp.  Witness'  name 
was  not  on  the  list  nor  was  that  of  his  em- 
ployer. Krier's  store  was  on  the  list.  Krier 
is  a  merchant  is  Walsenburg,  and  witness 
thinks  Erier  is  affiliated  with  the  Democratic 
party.  The  C.  0.  D.  Store  and  the  Sporleder 
Selling  Company  were  on  the  list.  Mr.  Tim 
Hudson,  clerk  of  the  District  Court,  was  on 
thfi  list.  He  is  affiliated  with  the  Democratic 
party.  Neelley  is  connected  with  Neelley  & 
Caldwell^  and  was  a  candidate  for  sheriff  on 


the  Democratic  ticket  last  fall,  M.  A.  Sanchez, 
who  runs  a  store  in  Walsenljurg,  was  on  the 
list.  Dr.  Adbun-nur,  a  physician,  and  Mr. 
[499]  East,  an  attorney,  and  Mr.  Robert  S. 
Mitchell,  connected  with  the  Independent 
paper,  and  chairman  of  the  Democratic  party, 
were  on  that  list.  On  cross  examination  the 
witness  testified  that  he  did  not  know  the 
guard's  name.  He  was  not  a  military  man. 
The  same  man  that  showed  witness  the  list 
told  him  about  getting  the  pass  from  Jeff 
Farr.  This  occurred  the  latter  part  of  1914, 
and  just  before  the  election." 

While  there  is  testimony  showing  speciffc 
acts  of  fraudulent  conduct  in  each  of  the 
closed  precincts  in  question,  yet  there  is  not 
a  sufficient  number  of  votes  so  identified  as 
to  change  the  result  of  the  election  in  the 
entire  county.  Some  of  these  matters  will 
be  afterward  referred  to.  So  that  the  ques- 
tion to  be  determined  is  as  to  whether  or 
not  the  conduct  of  the  election  in  the  seven 
alleged  closed  precincts  was  such  as  to  in- 
validate the  entire  poll  in  such  precincts, 
or  in  a  sufficient  number  of  them,  to  change 
the  result  of  the  election  in  the  entire  county. 

It  is  clear  that  the  Board  of  County  Com- 
missioners changed  the  boundaries  of  the 
seven  named  precincts  in  the  month  of  July 
preceding  the  election  in  the  manner  and 
form,  and  with  the  effect  as  charged  in  the 
statement  of  contest.  This  was  not  denied 
nor  disputed  by  the  proof,  though  the  con- 
spiracy charge  is  denied  by  the  answer  of  the 
contestee. 

Robert  S.  Mitchell,  Chairman  of  the  Demo- 
cratic County  Committee,  testified;  that  no 
one  could  enter  the  closed  camps,  or  could  on 
or  about  the  time  of  the  last  general  elec- 
tion, without  permission;  neither  witness  nor 
any  representative  of  his,  could  enter  the 
precincts  for  the  purpose  of  meeting  the  elec- 
tors, or  discussing  with  them  the  issues  of 
the  campaign,  or  to  advance  the  claims  of  the 
candidates  of  the  Democratic  party.  There 
were  signs  and  warnings  on  the  fences  sur- 
rounding Walsen  camp  indicating  that  it  was 
private  property,  and,  that  no  trespassing 
was  allowed. 

[500]  In  Oakview  and  Oakdale  precincts, 
that  portion  of  the  precinct  wherein  the  poll- 
ing pla,ce  was,  was  the  same  as  in  the  Walsen 
camp.  There  was  no  way  available  by  which 
witness  could  ascertain,  as  chairman  of  the 
democratic  party,  whether  such  names  ap- 
pearing on  the  registration  book  were  in 
truth  and  in  fact  qualified  electors.  He  does 
not  believe  that  he  could  have  entered  ths 
precincts  for  the  purpose  of  discussing  the 
issues  of  the  campaign. 

In  Ravenwood  precinct  witness  believes  that 
there  was  no  one  residing  there  but  employ- 
ees of  the  Victor- American  Fuel  Company; 
the  public  was  excluded  from  that  precinct 
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by  means  of  guards;  witness  coald  not  enter 
the  precinct  for  the  purpose  of  meeting  the 
electors  or  discussing  with  them  ^ttxe  issues  of 
the  campaign,  and  could  not  make  a  check 
of  the  registration  list.  Cameron,  Ideal, 
Piyor,  Midway  and  House  precincts  were  in 
practically  the  same  condition.  There  are 
coal  companiea  operating  in  each  of  these 
precincts,  and  the  public  wag  excluded.  Wit- 
neas  was  unable  to  make  a  canvass  of  any 
of  these  precincts,  or  investigation  of  the 
qualifications  of  the  persons  whose  names 
were  on  the  registration  list,  and  could  not 
enter  any  of  such  precincts  for  the  purpose 
of  discussing  the  issues  of  the  campaign. 
The  challenge  list  used  in  the  Walsen  Camp 
was  gathered  from  different  sources.  Infor- 
mation was  obtained  from  parties  who  had 
been  in  Pueblo,  and  had  met  different  ones 
coming  here,  and  information  gained  from 
men  around  town  who  knew  some  of  the  peo- 
ple at  Walsen  Camp;  the  challenge  lists  in 
the  other  precincts  were  made  up  in  the  same 
way.  Prior  to  the  last  election  a  portion 
of  the  Badito  Precinct  was  cut  off  and  placed 
in  Precinct  No.  30,  Tioga  Precinct.  As  a 
result  of  this  change .  the  voters  in  Tioga 
Precinct  had  to  make  a  trip  of  about  nine- 
teen miles.  The  great  majority  of  the  voters 
had  about  eighteen  to  twenty  miles  to  go. 

But  if  there  was  any  doubt  concerning  the 
eondition  of  [501]  the  closed  camps  and  pre- 
cincts, and  the.  exclusion  of  representatives 
of  the  democratic  party  from  discussing  the 
iiBuea  of  the  campaign  within  the  precincts 
eomprieing  the  closed  camps,  it  is  entirely 
removed  by  the  testimony  of  the  witness  Weit- 
lell,  for  contestee.  He  testified  that  he  wi^s 
a  resident  of  Pueblo,  and  was  manager  of  the 
C.  F.  Sl  I.  Company;  that  Rouse,  Lester,  Ideal, 
Cameron,  Walsen,  Plctou  and  McNally,  are 
camps  under  his  jurisdiction.  That  lie  had 
general  charge  of  the  camps  and  that  there 
was  no  company  officifil  in  Colorado  superior 
to  him  in  this  respect  except  the  president; 
that  the  superintendent  and  other  employees 
are  under  his  supervision;  that  the  Federal 
troops  came  about  the  Ist  of  May,  1914,  and 
continued  until  January,  1915;  that  in  all 
those  camps  he  tried  to  keep  out  the  people 
who  were  antagonistic  to  the  company's  in- 
terests; that  it  was  private  property,  and  so 
treated  by  his  company;  that  through  him 
the  company  and  its  officials  assumed  to 
exercise  authority  as  to  who  might  or  who 
might  not  enter;  that  if  persons  could  assure 
or  satisfy  the  man  at  the  gate,  or  the  super- 
intendent, that  they  were  not  connected  with 
the  United  Mine  Workers,  or  in  their  employ 
as  agitators,  they  were  let  into  the  camp. 
That  no  one  we  were  fighting  against  got  in 
for  social  intercourse,  or  any  other;  that  he 
and  the  officials  under  him  assumed  to  pass 
upon  the  question  of  whether  or  not  any  per- 


son coming  there  came  for  the  purpose  of 
agitation.  That  Mr.  Mitchell,  the  chairman 
of  the  democratic  committee,  as  he  recalled' 
it,  was  identified  with  the  agitators,  ran  a 
newspaper  and  was  connected  either  directly 
or  indirectly  with  the  United  Mine  Workers; 
that  Mr.  Neelley,  Democratic  candidate  for 
sheriff,  was  identified  with  the  strikers,  and 
that  he  would  be  considered  as  an  objection- 
able character.  That  when  the  Federal  troops 
came,  they  restored  peace  and  normal  condi- 
tions, there  was  no  rioting  after  that;  there 
was  no  fear  on  the  part  of  the  company  when 
the  Federal  soldiers  were  here,  except  fear 
[502]  of  agitation.  Asked  if  he  guarded  the 
camp  against  discussion,  against  the  espousal 
of  the  cause  of  the  company,  he  replied,  'We 
didn't  encourage  it.'  The  company  would  not 
encourage  organizers  to  come  into  the  camp, 
no  matter  how  peaceful  they  conducted  them- 
selves; that  the  company  did  not  permit  men 
to  come  into  the  camp  to'  discuss  with  the 
employes  certain  principles,  or  to  carry  on 
arguments  with  them,  or  to  appeal  to  their 
reason,  or  to  discuss  with  them  things  along 
reasonable  lines,  because  it  was  known  from 
experience  that  if  they  were  allowed  to  cokne 
in  they  would  resort  to  threats  of  violence. 
They  might  not  resort  to  any  violence  at  the 
time,  but  it  might  result  in  the  people  be- 
coming frightened,  and  leaving,  and  they  were 
anxious  to  hold  their  employes.  He  was 
asked  whether  or  not  one  had  business  there 
depended  upon  the  decision  of  the  official  in 
charge,  he  replied  that  the  superintendent 
probably  would  inquire  of  him  what  his  busi- 
ness was.  That  any  one  that  asked  Jeff  Farr 
for  a  permit  to  enter  the  camp  would  likely 
get  it. 

Upon  objection  of  counsel  for  contestee  this 
witness  was  not  permitted  to  testify  as  to 
the  relationship  as  between  the  Colorado  Fuel 
and  Iron  Company  and  sheriff  Farr,  with  ref- 
erence to  politics. 

Tlie  testimony  is  clear  that  Farr  issued 
permits  for  entrance  to  the  closed  camps  and 
precincts,  both  before  and  during  the  cam- 
paign, and  that  all  republican  candidates 
were  permitted  to  enter  such  camps  at  their 
pleasure.  It  is  equally  clear  that  all  demo- 
cratic candidates,  particularly  the  contestors, 
the  county  chairman,  and  others  representing 
the  democratic  party  were  excluded  from  these 
precincts  before  the  campaign,  and  while  the 
same  was  pending. 

The  record  discloses  two  exceptions  to  this 
rule  of  the  coal  companies. 

The  contestor  Young,  had  for  many  years 
worked  in  the  mines,  and  was  friendly  with 
the  superintendent  of  the  [503]  Walsen  mine, 
and  because  of  which  was  admitted  within 
some  of  the  precincts.  Young  testifies  that 
he  secured  permission  to  meet  the  people  in 
Ravenwood  precinct,  and  examine  the  regis- 
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'tration  book.  That  he  found  the  registration 
book  in  the  priva,te  room  of  one  Leo,  a  shot 
.  firer  on  the  mine.  That  in  another  precinct 
he  was  about  to  take  dinner  with  a  relative 
of  the  person  who  was  with  him,  when  the 
camp  marshal!  said  to  him.  "There  ain't  no- 
body going  down  there.  I  am  not  allowed 
to  let  anybody  visit  here."  That  he  and 
the  person  with  him  had  distributed  some 
cards  of  candidates,  that  this  was  done  with- 
out the  knowledge  of  the  company  officials, 
and  this  fact  coming  to  the  knowledge  of  the 
superintendent  of  the  mine,  that  official  said 
to  him,  "Bob,  if  I  had  known  you  was  going 
to  scatter  this  literature,  you  could  not  have 
gotten  into  the  camp;  that  nobody  distribut- 
ing literature  could  get  into  the  camp." 
Kaiser,  the  superintendent  of  the  mine,  testi' 
fied  upon  this  point  as  follows: 

"And  so,  after  Mr.  Young  came  up  close 
to  the  office  I  went  over  to  him  and  says: 
*Bob,  you  told  me  you  wanted  to  go  through 
the  camp  and  talk  with  the  people  and  look 
at  the  registration  books.'  I  says:  'if  you 
wanted  to  do  anything  else  why  didn't  you 
mention  it  at  the  time.  It  wasn't  necessary 
for  you  to  come  here  and  deceive  me;  if  you 
wanted  to  distribute  literature  or  cards  or 
anything  else,  you  could  do  it  as  far  as  I 
am  concerned,  but. I  do  wish  you  would  have 
liad  enough  respect  for  friendship  to  come  and 
tell  me  what  you  wanted  to  do  and  stuck 
with  it.'  He  says:  'I  didn't  do  it,  that 
man  did  it.'  I  says:  'That  man  had  no  con- 
versation with  me  whatever;  he  is  a  friend 
of  yours  and  he  is  here  with  you,  and  natural- 
ly I  would  expect  this  thing  to  be  handled  by 
you.' " 

This  witness  -testified  as  to  the  same  situ- 
ation with  regard  to  registration  books  in 
other  of  the  closed  precincts. 

There  was  but  one  attempt  to  hold  a  politi- 
cal   meeting    [504]    in   the   closed    precincts. 
Joseph  Patterson,  who  attempted  to  hold  this 
meeting    testifies   concerning    it    as    follows: 
"Was  at  a  political  meeting  at  Oakview. 
Had   been   a  warm   personal    friend   of  Mr. 
Jones,    the   assistant   superintendent   of   the 
Oakview  mine,  and  had  written  him  a  letter 
asking    the    curtesy    of   holding    a    political 
meeting.     On   Saturday   evening   received    a 
letter  that  he  could  hold  such  meeting.     On 
the  day  previous  to  the  meeting  witness  re- 
ceived a  'phone  message  from  the  assistant 
superintendent,  in  which  the  latter '  inquired 
whether    witness    was    coming    up    there    to 
cause  any  trouble,  and  witness  replied,  cer- 
tainly  not,    and    if   the    superintendent   felt 
that  way  they  would  not  come.    Had  advised 
the  superintendent  that  he  and  others  were 
going  to  hold  a  political  meeting  for  the  demo- 
cratic party.    Jones,  the  superintendent,  stat- 
ed that  witness  should  come  to  the  office  that 
night  before  he  went  to  the  school  house  for 


the  purpose  of  the  meeting;  when  witness 
arrived  at  the  meeting  there  were  about  six 
or  eight  English  speaking  people,  and  a  dozen 
to  fourteen  Mexicans.  The  superintendent,. 
Mr.  Morgan,  and  Mr.  Price  were  outside  of 
the  door  most  of  the  time.  Witness  noticed 
that  the  first  few  fellows  that  came  toward 
the  school  house,  the  superintendent  stopped 
and  talked  with  them,  and  they  turned  back 
to  the  camp.  This  happened  several  times; 
as  soon  as  they  talked  with  Morgan  they 
turned  back.  After  he  saw  that,  witness  went 
into  the  school  house  and  said  that  it  was 
no  use  to  hold  any  meeting,  that  it  seemed 
that  nobody  was  allowed  to  come.  This  meet- 
ing was  supposed  to  be  in  a  public  school 
house  on  the  company  property.  Had  to  get 
permission  from  the  superintendent  of  the 
Oakview  Mining  Company  to  hold  said  politi- 
cal meeting." 

While  the  democratic  candidates,  or  the 
county  committee  may  have  been  able  to 
secure  a  list  of  registered  voters  from  the 
County  Clerk,  as  suggested  by  counsel,  yet 
the  law  contemplates  that  these  ishall  be 
open  to  the  public  [505]  at  the  voting  pre- 
cincts, and  if  the  law  in  this  respect  was 
defied,  we  must  apsume  that  it  was  for  an 
ulterior  purpose.  But  of  what  avail  can  be 
the  registration  lists,  if  parties,  candidates 
and  citizens  are  denied  the  opportunity  to  in- 
vestigate the  qualifications  of  the  persons 
registered  and  thus  be  prepared  to  purge  the 
lists,  which  the  law  contemplates,  and  for 
which  it  provides  in  the  interest  of  honest 
elections. 

It  is  undisputed  that  this  was  the  case  in 
all  the  closed  precincts.  The  very  fact  of 
the  denial  of  such  right  is  a  patent  badge  of 
fraud.  Speaking  of  the  importance  of  this 
provision  of  the  law,  it  was  said  by  Mr. 
Justice  Brewer,  State  v.  Butts,  31  Kan.  537> 
2  Pac.  618. 

"At  any  election  in  which  much  interest 
is  felt,  and  where  the  opposing  parties  are 
supposed  to  be  nearly  equal  in  numbers,  most 
careful'  scrutiny  will  be  made  of  these  regis- 
try lists,  every  voter's  name  and  residence 
taken,  and  his  right  to  vote  verified  by  ex- 
amination. The  matter  will  not  be  left  to 
the  pressure  and  excitement  of  election  day, 
but  will  all  be  ascertained  and  determined 
prior  thereto.  The  value  of  such  a  registrj- 
for  the  preservation  of  the  purity  of  the  bal- 
lot box  cannot  be  too  highly  estimated." 

It  appears  that  the  number  of  registered 
voters  in  the  closed  precincts  was  very  large- 
ly in  excess  of  the  number  of  votes  cast,  and 
this  of  itself  was  suflicient  to  demand  an 
open  and  fair  investigation  as  to  the  qualifica- 
tion of  the  alleged  voters. 

It  appears  from  the  testimony  that  in  those 
closed  precincts  many  of  those  who  voted 
were   unable  to   speak   or   read   the   English 
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]viguage»  and  that  in  numerous  instances, 
the  election  judges  assisted  such,  by  marking 
the  ballots  for  them  in  violation  of  the  law. 
Again,  it  appears  that  the  ballots  were  print- 
ed so  that  the  first  letter  of  the  name  of 
each  political  party  was  printed  in  unusually 
large  type.  The  coal  company  employees 
provided  voters  not  familiar  [506]  with  the 
English  language,  a  card  upon  which  was 
printed  a  large  capital  R  corresponding  with 
letter  R  on  the  ballot  in  the  word  ^'Republi- 
can,"  and  the  testimony  in  relation  to  the 
use  of  this  kind  of  card  by  such  voters  is 
as  follows: 

"This  card  could  be  slipped  right  down  the 
ballot  until  the  word  R  on  the  card  cor- 
responded with  the  first  letter  of  the  word 
republican  and  a  mark  placed  right  on  the 
top.  Tlie  card  was  of  the  same  length  as  the 
column  on  the  ballot  having  the  names  of 
the  candidates,  and  their  political  designation, 
and  the  R  was  so  arranged  that  if  the  card 
was  placed  lengthwise  it  would  meet  the  R 
in  the  word  Republican.  These  cards  were 
distributed  quite  frequently  during  the  day." 

Just  how  many  votes  were  cast  in  this  way 
in  the  several  closed  precincts  does  not  ap- 
pear, but  it  is  plain  that  it  was  a  system. 
One  of  these  cards  in  evidence  shows  the 
letter  R  to  have  been  printed  and  not  writ- 
ten. Thus .  such  voters  were  not  choosing 
candidates,  but,  under  the  direction  of  the 
companies,  were  simply  placing  the  cross 
where  they  found  the  particular  letter  R  on 
the  ballot,  so  that  the  ballot  was  not  an 
expression  of  opinion  or  judgment,  not  an 
intelligent  exercise  of  suffrage,  but  plainly 
a  dictated  coal  company  vote,  as  much  so  as 
if  the  agents  of  these  companies  had  marked 
the  ballots  without  the  intervention  of  the 
voter.  No  more  fraudulent  and  infamous 
prostitution  of  the  ballot  is  conceivable. 

There  is  testimony  to  the  effect  that  very 
many  votes  were  cast  in  these  precincts  in 
cases  where  the  voters  were  disqualified  for 
various  reasons,  but  the  detail  testimony  upon 
this  point  is  of  great  length,  and  in  many 
cases  disputed,  and  it  is  not  necessary  to 
enter  into  a  discussion  of  this  phase  of  the 
case,  except  to  say  that  this  sort  of  fraud 
appears  in  abundance,  though  not  in  a  suffi- 
cient number  of  cases  to  change  the  result 
of  the  election. 

The  foregoing  is  based  upon  admitted,  or 
substantially  [507]  undisputed  testimony  and 
we  have  not  entered  upon  a  discussion  of 
testimony  concerning  acts  of  coercion  and  in- 
timidation, which  is  voluminous  and  concern- 
ing which  there  is  dispute. 

Counsel  contend  that  the  closed  precincts 
were  an  ^'industrial  necessity,"  and  for  such 
reason  the  conduct  of  the  coal  companies  dur- 
ing the  campaign  was  justified.  However 
such  conduct  may  be  viewed  when  confined 
to  the  private  property  of  such  corporations 
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in  their  private  operation,  the  fact  remains 
that  there  is  no  justification  when  they  were 
dealing  with  such  territory,  after  it  had 
been  dedicated  to  a  public  use,  and  particu- 
larly involving  the  right  of  the  people  to  ex- 
ercise their  duties  and  powers  as  electors  in 
a  popular  government. 

The  fact  appears  that  the  members  of  the 
Board  of  County  Commissioners  and  all  other 
county  ofiioers,  were  republicans,  *and  as  stat- 
ed by  counsel  for  the  contestees,  the  success  of 
the  republican  candidates  was  considered  by 
the  coal  companies,  vital  to  their  interests. 
The  close  relationship  of  the  coal  companies 
and  the  republican  officials  and  candidates, 
appears  to  have  been  so  marked  both  before 
and  during  the  campaign,  as  to  justify  the 
conclusion  that  such  officers  regarded  their 
duty  to  the  coal  companies  as  paramount  to 
their  duty  to  the  public  service.  To  say  that 
the  closed  precincts  were  not  so  created  to  ' 
suit  the  convenience  and  interests  of  these 
corporations,  or  that  they  were  not  so  formed 
with  the  advice  and  consent  of  these  corpora- 
tions, is  to  discredit  human  intelligence,  and 
to  deny  human  experience.  The  plain  purpose 
of  the  formation  of  the  new  preciifcts  was 
that  the  coal  companies  might  have  oppor- 
tunity to  conduct  and  control  the  elections 
therein,  just  as  such  elections  were  conducted. 
The  irresistible  conclusion  is  that  these  closed 
precincts  were  so  formed  by  the  county  com- 
missioners with  the  connivance  of  the  repre- 
sentatives of  the  coal  companies,  if  not  by 
their  express  command.  [508]  So  that  when 
these  corporations  elected  to  have  their  camps 
made  election  precincts,  they  of  necessity, 
abandoned  .whatever  private  or  exclusive  con- 
trol to  which  they  may  liave  been  entitled 
as  such,  to  the  extent  that  such  territory  be- 
came so  dedicated  to  the  public  use  for  elec- 
tion purposes,  and  entitled  to  the  same  due 
regard  for  the  lawful  rights  of  all  interested 
citizens  as  in  all  other  election  precincts. 

Thus  the  so-called  industrial  necessity  was 
subordinated  to  the  public  use,  and  cannot 
serve  as  justification  or  excuse  for  the  private 
and  fraudulent  conduct  of  public  elections, 
nor  for  such  inexcusable  restriction  upon 
the  rights  of  citizenship. 

The  law  will  not  distinguish  between  a  free 
and  open  election  in  any  one  of  these  so-called 
closed  precincts,  and  any  other  election  pre- 
cinct in  the  state.  If  the  conduct  of  an 
election  such  as  appears  here,  shall  meet  the 
approval  of  the  courts,  then  it  must  be  re- 
garded as  justifiable  in  every  election  pre- 
cinct, and  at  every  election.  Such  a  situation 
is  so  repugnant  to  the  spirit  of  free  govern- 
ment as  to  appear  inconceivable.  Its  certain 
result  would  be  the  destruction  of  popular 
government. 

There  can  be  no  free,  open  and  fair  election 
as  contemplated  by  the  constitution,  where 
private    industrial    corporations    so   throttle 
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public  opinion,  deny  the  free  exercise  of  ehoiee 
by  sovereign  electors,  dictate  and  control  all 
election  officers,  prohibit  public  discussion  of 
public  questions,  and  imperially  command 
what  citizens  may  and  what  citizens  may  not, 
peacefully  and  for  lawful  purposes,  enter  upon 
election,  or  public  territory. 

It  is  true  that  the  democratic  chairman 
was  permitted  to  designate  a  judge  in  each 
of  these  precinets,  but  he  was  compelled  to 
make  such  selection  from  the  employees  of 
the  coal  companies,  for,  by  reason  of  the 
precincts  being  so  constituted  there  were 
no  other  persons  from  which  a  selection  could 
be  made,  and  each  of  these  alleged  democratic 
judges  [509]  who  testified,  said  that  he  was 
a  "Jeflf  Farr  democrat,"  or  a  "Carlson-Farr 
democrat."  Thus  the  so  <!alled  democratic 
judges,  by  their  own  testimony,  were  coal 
company  employees,  supporting  the  republi- 
can candidates,  who  were  likewise' the  coal 
company  candidates,  in  a  contest  where  coun- 
sel for  the  contestee  declare  the  sole  issue 
in  the  election  was  the  strike. 

Who  can  say  that  this  was  within  the  spirit 
or  letter  of  the  law  which  provides  for  party 
representation  on  election  boards  in  the  in- 
terest of  fair  and  honest  elections.  It  barred 
every  opportunity  in  this  respect,  which  the 
law  provides  for  a  fair  and  honest  election. 

The  contestees  made  no  ofifer  of  proof  as  to 
their  counter  charge  of  conspiracy  as  be- 
tween the  democratic  party  and  the  strikers, 
nor  as  to  any  fraud  alleged  in  such  counter 
charge,  so  that  that  question  is  not  before 
us. 

We  are  unable  to  find  a  precedent  where 
like,  or  similar  conditions,  have  been  consid- 
ered as  in  this  case,  wherein  private  corpora- 
tions have  assumed  to  deny  the  public  char- 
acter of  an  election,  and  to  arbitrarily  take 
charge  of  and  conduct  the  same  as  if  it  were 
the  sole  private  business  of  the  corporation. 
These  companies  plainly  connived  with  cer- 
tain county  officials  to  secure  the  creation  of 
election  precin'^ts,  bounded  so  as  to  include 
their  private  property  only,  and  with  lines 
marked  by  their  own  fences,  or  guarded  by 
their  own  armed  men,  and  within  which  were 
only  their  own  employes.  They  excluded  the 
public  from  entrance  to  such  election  pre- 
cincts, labeled  the  same  as  private  property, 
and  warned  the  public  that  entrance  thereon 
constituted  trespass.  They  denied  the  right 
of  free  public  assemblage  within  such  election 
precincts,  and  likewise  the  right  of  free  or 
op<^n  discussion  of  public  questions  therein. 
They  denied  the  right  to  circulate  election 
literature  or  the  distribution  of  the  cards 
of  candidates  within  such  precincts.  They 
secured  the  selection  of  their  own  employees 
exclusively  as  judges  [510]  and  clerks  of  elec- 
tion, and  by  the  location  of  precinct  bound- 
aries, no  other  than  their  employees  could 
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tion lists  from  their  pay  rolls.  They  kept 
such  lists  in  their  private  places  of  business, 
and  in  charge  of  their  employees.  They  pro- 
hibited all  public  investigation  within  such 
election  precincts  as  to  the  qualification  of 
the  persons  so  registered  as  electors  of  the 
precinct.  Through  their  employees  acting  as 
election  officials,  they  assisted  numerous  non- 
English  speaking  persons  to  vote  by  marking 
their  ballots  for  them,  in  plain  violation  of 
the  law.  They  provided  other  non-English 
speaking  persons  with  the  fraudulent  device 
heretofore  described,  by  which  such  persons 
might  be  enabled  to  vote  the  republican  ticket, 
without  being  able  to  read  either  the  name 
of  the  candidate  or  the  party  ticket  for  which 
they  so  voted.  They  coerced  and  intimidated 
their  employees  in  many  instances. 

We  find  no  such  example  of  fraud  within 
the  books,  and  must  seek  the  letter  and  spirit 
of  the  law  in  a  free  government,  as  a  scale 
in  which  to  weigh  such  conduct.  We  think 
the  rule  to  be  applied  in  this  case  is  so  well 
stated  in  the  brief  of  counsel  for  the  plaintiffs 
in  error,  as  to  deserve  announcement  here, 
as  follows: 

''It  is  the  essenoe  of  free  elections  that 
the  right  of  suffrage  be  untrammeled  and 
unfettered.  The  elector  must  be  free  to  vote 
his  own  choice;  his  ballot  should  represent 
and  express  his  own  intelligent  judgment  and 
conscience.  In  fine,  there  can  be  no  free 
election  unless  there  be  freedom  of  opinion. 
Freedom  of  opinion  is  the  very  basis,  of  all 
republication  institutions.  How  ean  there 
be  freedom  of  opinion,  we  ask,  where  the 
exchange  of  ideas  is  interdicted;  where  the 
dissemination  of  intelligence  is  forbidden; 
where  men's  political  convictions  are  scruti- 
nised by  private  authorities;  where  candi- 
dates of  a  leading  political  party  are  prevent- 
ed from  making  an  appeal  to  the  judgment, 
reason,  intelligence  and  patriotism  of  the 
electorate?  To  the  end  [511]  that  there  may 
be  freedom  of  opinion,  in  this  country,  it  has 
been  ordained  by  the  organic  law  of  both  na- 
tion and  state,  that  the  right  of  free  speech 
and  free  discussion  should  be  inviolate,  im- 
pervious to  interference  by  the  government 
Itself." 

What  constitutes  a  free  election  under  the 
general  constitutional  guarantee  is  well  stat- 
ed in  the  case  of  DeWalt  v.  Bartley,  146  Pa. 
St.  529,  24  Atl.  186,  15  L.R.A.  771,  28  Am. 
St.  Rep.  814,  in  the  following  language; 

"An  election,  to  be  free,  must  be  without 
coercion  of  every  description.  An  election 
may  be  held  in  strict  accordance  with  every 
legal  requirement  as  to  form,  yet  if  in  point 
of  fact  the  voter  casts  the  ballot  as  the  result 
of  intimidation;  if  he  is  deterred  from  the 
exercise  of  his  free  will  by  means  of  any  in- 
fluence whatever,  although  there  be  neither 
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violence  nor  physical  coercion,  it  is  not  a 
free  and  equal  election  within  the  spirit  of 
the  eonstitution." 

And  in  the  case  of  Richardson  v.  Rainey, 
1  Eilsw.  £1.  Gas.  233,  it  was  said: 

"In  giving  the  citizen  the  right  to  vote 
at  all,  the  right  to  vote  as  he  chooses,  free 
and  un trammeled,  was  necessarily  included. 
It  does  not  require  any  active  restraint  of 
the  body  to  make  out  a  case  of  intimidation. 
It  need  not  lie  that  there  is,  at  the  time 
of  voting,  the  presence  of  threats,  or  of 
force,  or  the  present  fear  of  actual  bodily 
liurt.  The  genius  of  free  institutions  de* 
mands  that  the  mind,  as  well  as  the  body, 
fiball  be  free  to  exercise  the  elective  franchise 
as  the  voter  may  see  it." 
And  bv  Justice  Storv: 
'^No  one  can  doubt  the  importance,  in  a 
free  government,  of  a  right  to  canvass  the 
acts  of  public  men  and  the  tendency  of  public 
measures,  to  censure  boldly  the  conduct  of 
rulers,  and  to  scrutinize  closely  the  policy 
and  plans  of  the  government.  This  is  the 
great  security  of  a  free  government.  If  we 
would  preserve  it,  public  opinion  must  be 
[512]  enlightened;  political  vigilance  must 
be  inculcated;  free,  but  not  licentious  discus- 
sion,  must  be  encouraged."  Story  on  the 
Constitution,  Vol.   11,   642. 

The  denial  of  the  right  of  peaceful  as- 
semblage,  can  have  been  for  no  other  purpose 
than  to  influence  the  election.  There  was  no 
disturbance  in  any  one  of  these  precincts  after 
they  were  created,  up  to  the  time  of  the  elec- 
tion, and  up  to  the  time  of  this  trial.  The 
Federal  troops  were  present,  at  all  times, 
to  preserve  the  peace  and  to  protect  life  and 
property.  There  was  no  reason  to  anticipate 
any  disturbance.  Therefore  this  bold  denial, 
was  an  inexcusable  and  corrupt  violation  of 
the  natural  and  inalienable  rights  of  the 
citizens. 

It  was  said  by  Chief  Justice  Waite,  in  U. 
S.  V.  Cruikshank,  92  U.  S.  542,  23  U.  S. 
(L.  ed.)    588: 

"The  right  of  the  people  peaceably  to  as- 
semble for  lawful  purposes  existed  long  be- 
fore the  adoption  of  the  Constitution  of  the 
United  States.  In  fact,  it  is,  and  always  has 
been,  one  of  the  attributes  of  citizenship  un- 
der a  free  government.  It  'derives  its  source,' 
to  use  the  language  of  Chief  Justice  Marshall, 
in  Gibbons  v.  Ogden,  9  Wheat.  211  [6  U.  8. 
(L.  ed.)  23]  'from  those  laws  whose  author- 
ity is  acknowledged  by  civilized  man  through- 
out the  world.'  It  is  found  wherever  civiliza- 
tion exists." 

Speaking  of  the  right  to  a  free  and  open 
election,  it  has  been  said  by  this  court  in 
Littlejohn  v.  People,  52  Colo.  217,  121  Pae. 
159,  Ann.  Gas.  1913D  610: 

"In  People  v.  District  Ct.  18  Colo.  26,  37, 
38,  31  Pac.  330,  343,  decided  by  Chief  Justice 
Aon.  Cas.  1918 A — ^8. 
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Hayt  and  Mr.  Justice  Elliott,  the  latter,  in 
a  specially  concurring  opinion,  in  speaking 
of  the  extent  of  legislative  power,  under  this 
constitutional  provision,  said:  'But  I  am 
firmly  impressed  with  the  conviction  that  it 
cannot  be  extended  so  far  as  to  substantially 
impair  the  right  of  an  elector  to  cast  bis 
vote  at  each  election  according  to  his  own 
individual  judgment  [513]  and  preference, 
and  to  have  the  same  counted  as  cast.  These 
principles  should  not  be  lost  sight  of,  either 
in  legislation  or  in  judicial  decisions.' 

This  is  necessarily  triie,  because  the  con- 
stitution in  the  same  article,  section  1,  de- 
clares, that  every  duly  qualified  elector  'shall 
be  entitled  to  vote  at  all  elections.'  And  fur- 
ther in  section  5,  of  art.  XI,  That  all 
elections  shall  be  free  and  open,  and  no  pow- 
er, civil  or  military,  shall  at  any  time  inter- 
fere to  prevent  the  free  exercise  of  suffrage.' 
This  means  that  every  qualified  elector  shall 
have  an  equal  right  to  cast  a  ballot  for  the 
person  of  his  own  selection,  and  that  no  act 
shall  be  done  by  any  power,  civil  or  military, 
to  prevent  it.'  Such  is  the  mandate  and 
spirit  of  the  constitution,  and  it  thereby 
vests  in  the  elector  a  constitutional  right  of 
which  he  cannot  lawfully  be  deprived  by  auy 
governmental  power.  While  it  cannot  be  ques- 
tioned that  the  legislature  has  the  power  to 
prescribe  reasonable  restrictions  under  which 
the  right  to  vote  may  be  exercised,  as  said 
in  Nicholls  v.  Barrick,  27  Colo.  432,  62  Pac. 
202,  nevertheless  such  restrictions  must  be 
in  the  nature  of  regulations  and  cannot  ex- 
tend to  the  denial  of  the  franchise  itself. 
The  test  is,  whether  the  effect  of  the  legisla- 
tion is  to  deny  the  francliise,  or  render  its 
exercise  so  difficult  and  inconvenient  as  to 
amount  to  a  denial.  If  the  elector  'is  de- 
terred from  the  exercise  of  his  free  will  by 
means  of  any  influence  whatever,  although 
there  be  neither  violence  nor  physical  coer- 
cion, it  is  not'  'the  free  exercise  of  the  right 
of  suffrage,'  and  comes  clearly  within  the 
inhibition  of  the  constitution." 

It  is  contended  by  counsel  for  contestees, 
that  there  is  not  sufficient  evidence  of  a  spe- 
cific number  of  votes,  wholly  fraudulent,  to 
change  the  result  of  the  election  and  for  such 
reason  the  contest  must  fail.  The  general 
rule  in  this  regard,  is  well  stated  in  Jones  v. 
Glidewell,  53  Ark.  161,  13  S.  W.  723,  7  L.R.A. 
831,  where  it  is  said: 

"There  is  a  distinction,  in  the  nature  of 
things,  between  [614]  particular  illegal  votes 
which  may  be  proven  and  exactly  computed, 
and   which   ought   to   be   excluded   wherever 
cast,  and  the  effects  of  fraudulent  combina- 
tions,   coercion    and    intimidation.      It    can 
never    be    precisely    estimated   how    far    the 
latter  extend.     Fraud  is  secret  and  tiniidity 
shrinks  from  observation.     Their  effects   de- 
pend on  moral  perversions,  nervous  organiza- 
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tions  and  constitutional  idiosyncrasies.  They 
cannot  be  arithmetically  computed.  Awe  ia 
silent  and  undemonstrative.  Peace  may  be 
abject,  as  -well  as  the  result  of  satisfaction. 
Yet  it  cannot  be  said  that  elections  are  *free 
and  equal'  where  .  .  .  fear  deters  from 
the  exercise  of  free  will,  although  there  may 
be  no  turbulence.  It  would  be  to  encourage 
such  things,  as  the  ordinary  machinery  of 
political  contests,  to  hold  that  they  shall 
only  avoid  to  the  extent  their  influence  can 
be  computed.  It  seeins  clear  that  courts  must 
abnegate  the  power  of  preserving  the  freedom 
of  elections,  and  abandon  the  polls  to  the 
violent  an^  unscrupulous;  or  must  take  the 
ground  that  wherever  such  practices  or  in- 
fluences are  shown  to  have  prevailed,  not 
slightly  and  individual  cases,  but  generally, 
and  to  the  extent  of  rendering  the  renult  un- 
certain, the  whole  poll  must  be  held  for 
naught." 

This  principle  has  been  adopted  by  this 
court  in  the  case  of  Vigil  v.  Garcia,  36  Colo. 
430,  87  Pac.  543.  That  case  involved  a  con- 
tested election  for  the  office  of  County  Clerk 
and  Becorder  for  Las  Animas  county.  The 
case  turned  upon  the  validity  of  the  election 
in   one   precinct. 

It  was  held  that  the  fraud  and  irregulari- 
ties appearing,  required  the  rejection  of  the 
entire  vote  of  the  precinct,  even  though  cer- 
tain legal  voters  will  be  disfranchised  there- 
by. The  result  of  this  holding  had  the  efifect 
to  change  the  result  of  the  election  in  the 
entire  county  for  the  particular  office.  The 
alleged  frauds  in  that  case  appear  to  be  incon- 
sequential as  compared  with  the  frauds 
appearing  here,  and  the  court  declined  to 
consider  the  contention  that  the  alleged 
[515]  frauds  were  the  result  of  ignorance,  and 
neglect,  rather  than  intent.  In  that  case 
it  was  said: 

"It  is  urged  with  great  force  that  the  vote 
of  this  precinct  should  not  be  rejected,  be- 
cause by  rejecting  it,  legal  electors  who  hon- 
estlv  cast  their  ballots  will  be  disfranchised 
and  will  have  lost  their  right  to  vote,  through 
no  fault  of  theirs,  but  because  of  the  miscon- 
duct of  others.  There  is  force  in  this  con- 
tention. If  possible  to  avoid  it,  the  innocent 
should  never  lose  their  votes  because  of  the 
misconduct  or  the  negligence  of  others,  but, 
under  our  form  of  government,  if  there  is 
anything  that  should  be  held  sacred,  it  is  the 
ballot;  and  if  the  aspirants  for  office,  the 
election  officials,  and  the  party  leaders  so  far 
forget  themselves  as  to  commit,  or  permit  the 
commission  of,  gross  frauds,  so  that  tho 
will  of  the  legal  electors  cannot  be  deter- 
mined, there  is  nothing  left  for  the  courts  to 
do  but  to  set  aside  the  election  in  the  pre- 
vincts  contaminated  by  such  fraudulent  con- 
duct. Atty.-Gen.  v.  Stillson,  108  Mich.  419, 
66  N.  W.  *388. 


Where  fraud  and  irregularities  occur  in  the 
conduct  of  an  election  to  such  an  extent  that 
it  is  impossible  for  tlie  contest  tribunal  to 
separate  with  reasonable  certainty  the  legal 
from  the  illegal  or  spurious  votes,  the  pre- 
cinct wherein  the  fraud  occurs  should  be  ex- 
cluded.   This  is  the  well  settled  law. 

If  this  were  not  the  law,  one  or  two  pit- 
cincts  in  which  the  election  is  fraudulently 
conducted  could  practically  disfranchise  the 
legal  voters  of  all  the  remaining  precincts  in 
the  county.  If  any  persons  are  to  lose 
their  votes  by  reason  of  the  misconduct  of  the 
election  officials,  it  should  be  those  who- 
reside  in  the  precinct  wherein  the  wrongnio- 
ing  occurs,  rather  than  to  have  the  legal  and 
honest  votes  in  honest  precincts  overcome 
by  fraudulent  conduct  taking  place  in  other 
precincts  over  which  they  have  no  control." 

It  is  contended  further,  that  under  the 
rule  of  this  [516]  court  we  may  not  disturb 
the  findings  of  fact  by  the  trial  judge.  The 
well  established  rule  of  this  court  in  this 
respect,  is  that: 

"Where  there  is  a  substantial  conflict  in 
the  evidence,  the  general  rule  is  that  an  ap- 
pellate court  will  not  review  it,  with  a  view 
to  determine  its  sufficiency  to  support  the 
finding  of  the  trial  court.  But  to  this  rule 
there  are  well  recognized  exceptions,  as  where 
the  finding  is  the  result  of  bias  or  prejudice, 
mistake  or  misapprehension,  or  misconception 
of  the  legal  effect  of  the  evidence;  or  where 
there  is  none.  Beulah  Marble  Co.  v.  Mattiee, 
22  Colo.  547,  45  Pac.  432.  Nor  can  a  judg- 
ment but  slightly  supported  by  the  evidence, 
and  manifestly  against  its  weight,  be  per- 
mitted to  stand.*'  Rhode  v.  Steinmetz,  25 
Colo.  308,  315,  55  Pac.  814,  817. 

Here  there  is  no  substantial  conflict  in  the 
evidence  as  we  have  stated  it,  and  upon  which 
we  determine  the  case,  and  this  opinion  and 
decision  is  based  upon  conduct  concerning 
which  there  is  no  material  conflict. 

The  defense  relies  not  upon  conflicting  evi- 
dence, but  upon  the  contention  that  the  con- 
duct of  the  election  was  justified  as  an  *'in- 
dustrial  necessity.'' 

We  have  heard  much  in  this  state,  in 
recent  vears,  as  to  the  denial  of  inherent  and 
constitutional  rights  of  citizens  being  justi- 
fied by  "military  necessity,"  but  this  we 
believe  is  the  first  time  in  our  experience 
when  the  violation  of  the  fundamental  rights 
of  the  fundamental  rights  of  free  men  has 
*been  attempted  to  be  justified  by  the  plea 
of  "industrial  necessity," 

Even  if  we  were  to  concede  that  there  may 
be  some  palliation  in  the  plea  of  military 
necessity,  on  the  theory  that  such  acts  pur- 
port to  be  acts  of  the  government  itself, 
through  its  military  arm,  and  with  the  pur- 
pose of  preserving  the  public  peace  and  safe- 
ty, yet  that  a  private  corporation,  with  its 
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privately  armed  forces,  may  violate  the  most 
sacred  right  of  the  citizenship  of  the  state 
and  find  lawful  [517]  excuse  in  the  plea  of 
private,  "industrial  necessity,"  savors  too 
much  of  anarchy  to  find  approval  by  the 
courts  of  justice. 

This  case  clearly  comes  within  another  ex* 
ception  to  the  rule,  in  that  it  is  plain  that 
the  findings  were  influenced  by  the  bias  and 
prejudice  of  the  trial  judge. 

A  careful  reading  of  the  record  discloses 
the  rejection  by  the  court  of  so  much  pal- 
pably pertinent  and  competent  testimony 
offered  by  the  contestors,  as  to  force  the  con- 
clusion that  the  trial  judge  was  influenced 
by  bias  and  prejudice,  to  the  extent  at  least, 
charged  in  the  application  for  a  change  of 
venue,  and  sufficient  in  itself  to  justify  a 
reversal  of  the  judgment. 

It  is  further  contended  that  the  contestor 
Robert  Young,  was  not  a  resident  of  the  Com- 
missioner District  from  which  he  was  elected, 
at  the  time  of  the  election,  and,  that  for  such 
reason  his  contest  should  fail. 

Conceding  for  the  purposes  of  this  argu- 
ment only,  that  if  our  statute  determined 
such  eligibility  as  of  the  date  of  the  election, 
there  might  be  force  in  this  contention,  yet 
the  statute  does  not  so  determine,  but,  on 
the  contrary,  fixes  the  question  of  eligibility 
as  of  the  time  of  entering  upon  the  duties 
of  the  office.  It  reads,  "When  the  contestee 
is  not  eligible  to  the  office  to  which  he  has 
been  declared  elected."  Tlierefore  if  the  con- 
testor had  been  declared  elected,  and  had  en- 
tered upon  the  duties  of  the  office,  in  other 
words,  if  he  was  a  party  to  this  contest  as 
contestee,  his  eligibility  might  be  considered 
as  of  the  time  when  he  entered  upon  the 
duties  of  the  office. 

Discussing  a  similar  statute,  the  Supreme 
Court  of  Iowa,  in  State  v.  Van  Beek,  87  Iowa 
569,  54  N.  W.  525,  19  L.R.A.  822,  43  Am.  St. 
Rep.  397,  assigned  as  reasons  for  the  rule 
here  announced: 

"It  is  contended  that  this  makes  ineligibil- 
ity relate  to  the  time  of  election,  and  that 
one  then  ineligible  to  hold  office  is  ineligible 
to  election,  and  therefore,  crnnot  qualify, 
[518]  though  fully  eligible  at  the  time  for 
doing  so.  In  construing  this  language  of  the 
statute  it  should  be  remembered  that  courts 
must  be  slow  to  interfere  with  the  choice  of 
the  people  expressed  at  legally  conducted 
elections,  and  that  it  is  only  when  their 
choice  is  contrary  to  law  that  it  will  be  set 
aside.  If  they  elect  one  to  serve  them  as 
sheriff  who  can  legally  qualify  at  the  time 
required,  no  good  reason  appears  for  setting 
aside  their  choice.  It  is  an  eligible  officer  the 
law  requires,  and  any  person  who  can  quali- 
fy himself  to  take  and  hold  the  office,  is  eli- 
gible to  it  at  the  time  of  the  election.  The 
eonatniction  claimed  would  prevent  the  elec- 
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tion  of  one  not  of  the  required  age  at  the 
time  of  the  election,  though  he  would  attain 
to  that  age  in  time  to  take  the  office.  It 
would  prevent  the  election  of  one  who  would 
not  be  entitled  to  his  second  papers  until 
after  the  election,  though  he  could  obtain 
the  same,  and  fully  qualify,  by  the  time 
for  taking  the  office.  It  is  harmony  with 
the  recognized  rights  of  the  people  to  free- 
dom of  choice  in  the  selection  of  their  officers 
to  say  that,  in  the  absence  of  any  provision 
as  to  qualifications  for  "^  election,  they  may 
chose  any  person  who  is  or  may  become  eli- 
gible to  take  and  hold  the  office  at  the  time 
required  for  qualifying.  If  their  choice  shall 
be  one  who  cannot  qualify,  it  must  be  dis- 
regarded, for,  as  we  have  seen,  it  is  only 
those  who  are  eligible  that  can  hold  an  office. 
If  the  person  declared  elected  was  under  dis- 
abilities that  could  be  removed,  so  as  to 
render  him  eligible  to  take  the  office  at  the 
time  he  was  elected;  in  other  words,  one 
who  may  be  eligible  at  tlie  time  for  qualify- 
ing is  eligible  to  the  office  at  the  time  of 
election." 

To  the  same  effect  is  Brown  v.  Goben,  122 
Ind.  113,  23  N.  E.  519;  Jones  v.  Williams, 
163  Ky.  822,  166  S.  W.  876;  Demaree  v. 
Scates,  50  Kan.  275,  32  Fac.  1123,  20  L.R.A. 
07,  34  Am.  St.  Rep.  113;  State  v.  Murray,  28 
Wis.  96,  9  Am.  Rep.  489. 

[519]  Many  state  elections  have  been  de- 
termined by  a  majority  or  plurality  of  fewer 
votes  than  that  of  the  canvassed  majority  in 
the  several  precincts  here  involved.  The 
choice  of  the  national  electoral  college  has 
been  decided  by  a  majority  of  but  one  vote. 
It  is  sufficient  to  cause  every  liberty-loving 
American  citizen  to  shudder  in  contempla- 
tion of  the  possibility  that  the  private  ''in- 
dustrial necessity"  of  some  industrial  com- 
pany or  corporation,  employing  large  num- 
bers of  men,  may  thus  determine  the  policies, 
or  the  fate  of  the  republic.  The  result  of  the 
present  contest  is  but  infinitesimal  as  com- 
pared with  that  to  which  it  might  lead.  The 
force  and  power  of  judicial  precedent  is  tre- 
mendous. It  is  highly  probable  that  if  the 
possibility  so  foreshadowed  shall  ever  ripen 
into  a  reality,  it  will  be  because  some  court 
without  vision  of  such  fearful  consequence, 
shall  erroneously  condone  so  grave  an  as- 
sault upon  our  liberties,  as  here  appears.  The 
links  in  the  chains  of  tyranny  arc  usually 
forged,  singly  and  silently,  and  sometimes 
unconsciously,  by  those  who  are  destined  to 
wear  them. 

For  the  foregoing  reasons  the  judgment  of 
the  court  in  each  case  before  us,  is  reversed, 
and  the  entire  poll  in  the  said  precincts  of 
Niggerhead,  Ravenwood,  Walsen  Mine,  Oak- 
view,  Pryor,  Rouse  and  Cameron,  is  an- 
nulled, and  held  for  naught,  and  the  election 
in  each  of  said  precincts  is  hereby  set  aside. 
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This  leaves  a  substantial  and  unquestioned 
majority  for  each  of  the  eontestors  in  the 
countjy  and  which  entitles  each  contestor  to 
be  declared  elected  to  the  office  for  which  he 
was  a  candidate. 

We  find  further,  that  J.  B.  Farr,  the  de- 
fendant  in  error,  was  not  and  is  not  the  duly 
elected  sheriff  of  Huerfano  county,  and  that 
E.  L.  Neelley,  the  plaintiff  in  error,  was  and 
is  the  duly  elected  sheriff  of  said  county.  It 
is  therefore  ordered  that  tlie  said  J.  B.  Farr 
forthwith  vacate  the  office  of  sheriff  of  said 
county  and  that  the  said  E.  L.  Neelley, 
immediately  and  upon  qualification  as  re- 
quired by  law,  enter  upon  [&20]  and  dis- 
charge the  duties  of  said  office  of  sheriff  of 
Huerfano  county. 

We  find  further,  that  W.  H.  Freeland,  the 
defendant  in  error,  was  not  and  is  not  the 
dulv  elected  Countv  Clerk  and  Recorder  of 
Huerfano  county,  and  that  J.  G.  Archuleta, 
the  plaintiff  in  error,  was  and  is  the  duly 
elected  County  Clerk  and  Hecorder  of  said 
countv.  It  is  therefore  ordered  that  the  said 
W.  H.  Freeland  vacate  the  office  of  County 
Clerk  and  Recorder  of  said  county  and  that 
the  said  J.  G.  Archuleta,  immediately  and 
upon  qualification  as  required  by  law,  enter 
upon  and  discharge  the  duties  of  said  office 
of  County  Clerk  and  Recorder  of  Huerfano 
Countv. 

'  We  further  find,  that  Jose  S.  Sanchez,  the 
defendant  in  error,  was  not  and  is  not,  the 
duly  elected  County  Assessor  of  said  Huer- 
fano county,  and  that  Charles  H.  Sanchez, 
the  plaintiff  in  error,  was  and  is  the  duly 
elected  County  Assessor  of  said  county.  It 
is  therefore  ordered  that  the  said  Jose  S. 
Sanchez  vacate  the  office  of  County  Assessor 
of  said  county  and  that  the  said  Charles  H. 
Sanchez,  immediately  and  upon  qualification 
as  required  by  law,  enter  upon  and  discharge 
the  duties  of  said  office  of  County  Assessor 
of  Huerfano  County. 

I  We  further  find  the  Antonio  D.  Valdez,  the 
defendant  in  error,  was  not  and  is  not  the 
duly  elected  County  Commissioner  of  Huer- 
fano county,  and  that  Robert  Young  was  and 
is  the  duly  elected  County  Commissioner  of 
said  county.  It  is  therefore  ordered  that  the 
said  Antonio  D.  Valdez  vacate  the  office  of 
County  Commissioner  of  said  county  and 
that  the  said  Robert  Young,  immediately 
upon  qualitication  as  required  by  law,  enter 
upon  and  discharge  the  duties  of  said  office  of 
County  Commissioner  of  Huerfano  County 

Decision  en  banc. 

White,  Hill  and  Teller,  JJ.,  concur. 

[521]  Gabbert,  C.  J.,  and  Garrigues,  J., 
dissent. 

Bailey,  J.,  unable  to  be  present  at  the  oral 
argument  of  the  case,  does  not  participate  in 
the  decision. 


White,  J.  {specially  concturring) . — The 
record  is  pregnant  with  error  which  necessi- 
tates a  reversal  of  the  judgment,  and  the 
only  serious  question  for  determination  is, 
whether,  under  the  law  and  the  evidence  in 
the  record,  we  should  here  enter  findings  and 
judgment  for  the  eontestors  declaring  them 
elected  to  the  respective  offices  involved. 
After  careful  consideration  of  the  matter 
I  am  convinced  that  such  findings  and  judg- 
ment should  be  entered. 

The  undisputed  facts  establish,  beyond 
perad venture  of  doubt,  that  the  conditions 
which  prevailed  in  the  so-called  "closed  pre- 
cincts'' preceding  and  on  the  day  of  election, 
were  incompatible  with  the  free  and  open 
election  that  article  II,  section  5,  of  the 
Constitution  requires,  and,  therefore,  no  valid 
election  occurred  therein.  This  follows  with- 
out regard  to  the  cause  of  the  closure  of  the 
precincts,  or  whether  there  was  physical  in- 
timidation and  coercion  of  voters  therein. 
If  electors  are  deterred  from  the  exercise  of 
their  free  will  by  means  of  any  influence 
whatever,  although  there  be  neither  violence 
nor  physical  coercion,  it  is  not  the  free  exer- 
cise of  the  right  of  suffrage  and  comes  clear- 
ly within  the  inhibition  of  the  Constitution. 
Littlejohn  v.  People,  52  Colo.  217,  223,  121 
Pac.  159,  Ann.  Cas.  1913D  610.  Neither 
threats,  force  nor  actual  bodily  hurt  or  re- 
straint is  essential  to  make  out  a  case  of 
intimidation  of  the  voter.  The  constitutional 
provision  and  the  spirit  of  our  institutions 
demand  that  the  mind  of  the  electors  shall 
be  free  to  exercise  the  elective  franchise  as 
the  individual  voters  may  see  fit.  People 
v.  Hoffman,  116  III.  587,  599,  5  N.  E.  596,  8 
N.  E.  788,  56  Am.  Rep.  793.  Indeed,  there 
can  be  no  free  exercise  [522]  of  the  elective 
franchise  unless  there  be  freedom  of  opinion, 
which  is  the  basic  principle  of  republican 
institutions.  To  insure  freedom  of  opinion 
it  is  embodied  in  the  organic  law  of  our  na- 
tion and  state  that  the  right  of  free  speech 
and  free  discussion  shall  ever  be  inviolate. 
"The  evils  to  be  prevented  were  not  the  cen- 
sorship of  the  press  merely,  but  any  action 
of  the  government  by  means  of  which  it 
might  prevent  such  free  and  general  dis- 
cussion of  public  matters  as  seems  absolute- 
ly essential  to  prepare  the  people  for  an 
intelligent  exercise  of  their  rights  as  citi- 
zens.'* Cooley's  Constitutional  Limitations, 
(7  ed.)   604. 

"No  one  can  doubt  the  importance,  in  a  free 
government,  of  a  right  to  canvass  the  acts 
of  public  men  and  the  tendency  of  public 
measures,  to  censure  the  conduct  of  rulers, 
and  to  scrutinize  closely  the  policy  and  plans 
of  the  government.  This  is  the  great  secu- 
rity of  a  free  government.  If  we  would  pre- 
serve it,  public  opinion  must  be  enlightened; 
political  vigilance  must  be  inculcated;   free» 
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bat  not  licentious  discussion,  must  be  en- 
couraged." Story  on  the  Constitution,  Vol. 
2,  642.  Indeed,  it  is  axiomatical  there  can 
be  no  freedom  of  opinion  where  the  exchange 
of  ideas  is  interdicted;  where  the  dissemina- 
tion of  intelligence  is  forbidden;  where  men's 
polit'cal  convictions  are  scrutinized  by  priv- 
ate authorities;  where  candidates  of  a  politi- 
cal party  are  prevented  from  making  an  ap- 
peal to  the  judgment,  reason,  intelligence  and 
patriotism  of  the  electors.  In  fact,  there  can 
be  no  free  suffrage  where  there  is  no  free 
opinion,  and  there  can  be  no  free  opinion 
where  opinion  is  censored.  The  history  of 
civilization,  the  evolution  of  free  government 
forcibly  illustrates  the  fatal  influence  of  po- 
litical censorship  upon  free  institutions.  The 
two  cannot  co-exist.  This  the  framers  of  our 
Constitution  recognized  and  appreciated,  and 
accordingly  tied  the  hands  of  government 
itself.  Indeed,  the  education,  and  persuasion 
of  voters  is  essential  to  popular  government; 
and  there  can  be  no  free  and  open  [523]  elec- 
tion, within  the  meaning  of  our  Constitution, 
in  precincts  that  are  closed  to  the  public 
generally,  and  only  those  admitted  thereto 
who  meet  the  favor  of  the  proprietor  of  the 
land  exercising  absolute  dominion  over  the 
same.  As  said  by  Elihu  Hoot,  in  his  great 
work,  "The  Citizen's  Part  in  Government,*' 
on  page  54:  "The  great  work  of  popular 
government  is  done  in  the  associations  and 
primaries  and  caucuses  and  conventions,  in 
the  conferences  and  discussions  and  canvass- 
ing, and  personal  association,  in  the  private 
meetings  and  public  meetings,  in  the  conven- 
tion committees,  in  the  drafting  of  platforms, 
in  the  struggles  between  candidates  for  nomi- 
nation, in  the  efforts  to  educate,  and  convince, 
and  pursuade  voters,  and  in  all  the  great  and 
complicated  process  which  goes  on  incessant- 
ly within  each  party  in  every  village  and 
town,  and  city,  and  state,  culminating  in  the 
submission  of  the  work  of  the  national  con- 
vention to  the  voters  of  the  country  at  large, 
and,  upon  one  side  or  the  other,  determin- 
ing the  legislative  and  executive  policies  of 
the  country." 

Applying  the  fundamental  principles  above 
stated  to  the  facts  of  this  case,  forces  the  con- 
clusion reached  herein.  The  "closed  pre- 
cincts" were  so  established  as  to  be  coinci- 
dent in  area  with  the  private  camps  of  the 
coal  companies  and  the  entire  territory  there- 
of was  exclusively  owned  and  controlled  by 
them.  Such  precincts  were  not  accessible  to 
the  public  generally;  no  one  could  enter 
therein  without  the  permission  of  the  oflicials 
of  the  coal  companies  thru  their  guards  or 
directly;  the  political  supporters  of  plaintiffs 
in  error,  and  persons  who  at  the  time  pro- 
fessed allegiance  to  the  political  organization 
of  which  they  were  the  nominees,  were  denied 
admission  to  the  "closed  precincts,"  while  the 


defendants  in  error  had  free  access  thereto, 
by  permission  of  the  proprietors  of  the  land. 
In  fact,  in  many  instances  those  supporting 
the  plaintiffs  in  error,  seeking  admission  to 
the  "closed  precincts,"  were  expressly  directed 
by  the  [524]  guards  to  apply  to  Jeff  Farr,  one 
of  the  defendants  in  error,  for  permission  to 
enter.  In  fact,  defendants  in  error  admit 
that  the  precincts  were  not  open  to  the 
public  generally,  but  claim  that,  upon  re- 
quest, any  of  the  public,  except  "agitators," 
were  admitted,  and  that  plaintiffs  in  error 
did  not  seek  to  enter.  In  relation  to  this, 
however,  it  must  be  borne  in  mind  that 
guards  of  officials  of  the  company  in  which 
the  "closed  precincts"  were  situate  were  the 
sole  judges  of  who  was  or  was  not  an  "agi- 
tator." Thus  we  have  witness  Weitzel  stat- 
ing that  his  company  assumed  to  pass  upon 
the  question  of  whether  a  person  applying 
for  admission  came  there  for  l^itimate  pur- 
poses or  for  the  purpose  of  agitation,  and, 
further,  that  Mr.  Mitchell,  the  chairman  of 
the  democratic  party,  would  be  denied  ad- 
mission "because  he  was  connected  with  the 
strike  agitators,"  and  that  Mr.  Neelley,  the 
democratic  candidate  for  sheriff  and  a  plain- 
tiff in  error  herein,  "would  be  considered  an 
objectionable  character."  The  conditions 
existing  in  the  "closed  precincts"  is  illus^ 
trated  by  the  following:  the  record  shows 
that  Albert  Clayton  Hill,  who  had  resided  in 
Walsenburg  for  approximately  nine  years, 
and  was  engaged  in  the  garage  and  plumbing 
business,  was  sent  on  election  day,  by  the 
chairman  of  the  democratic  organization, 
to  Walsen  precinct  to  deliver  a  message  to  the 
watchers  on  behalf  of  that  party,  and  also 
their  lunch,  and  was  refused  admittance  by 
the  guard,  George  McBey,  and  his  assistant. 
Hill's  undisputed  testimony  on  this  point  is 
as  follows:  "Q.  What  did  they  (the  guards) 
say  to  you  about  getting  in?  A.  They  said 
I  had  to  see  Jeff  Parr  and  get  a  pass,  and 
I  asked  them  what  I  had  to  see  Jeff  Farr  for, 
if  I  could  not  get  a  pass  from  the  superin- 
tendent, and  they  said:  'No,  from  Jeff.'  I 
told  them  I  understood  that  the  superintend- 
ent was  the  man  to  get  a  pass  from,  that  I 
knew  quite  a  number  of  others  that  had  gotr 
ten  passes  from  the  superintendent,  and  they 
said:  'You  have  to  see  Jeff  to  get  a  pass.' 
I  asked  them  what  Jeff  had  [526]  to  do  with 
getting  passes  from  a  Colorado  Fuel  and  Iron 
Company  coal  camp,  and  they  said:  That 
is  his  business  and  not  yours.'" 

It  is  clearly  evident,  in  fact,  conceded  by 
defendants  in  error  that  anyone,  who,  in  the 
opinion  of  the  coal  companies  was  either  a 
member  of  cjr  actively  sympathizing  with  la- 
bor organizations,  was  an  "agitator;"  and 
they  charge  that  "there  was  but  one  issue  in 
the  campaign,  the  strike,"  and  allege  in  their 
pleading   that   the    democratic   organization 
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and  its  candidates  were  in  active  alliance  and 
co-operation  with  those  in  charge  of,  and  con- 
ducting that  strike.  Without  regard  to  the 
truth  of  such  allegation  and  contention,  it 
clearly  demonstrates  that  in  the  opinion  of 
defendants  in  error  any  persons  belonging  to 
the  organization  that  had  nominated  and 
were  seeking  to  elect  plaintiffs  in  error,  were 
"agitators/'  and,  therefore,  under  no  circum- 
stances would  be  admitted  to  the  "closed  pre- 
cincts." Charging  that  the  strike  was  the 
sole  issue  between  the  contending  political 
organisations  in  the  county,  and  that  the 
democratic  organization  espoused  the  cauae  of 
the  strikers,  and  the  republican  organization 
the  cause  of  the  owners,  and  conceding,  as 
they  do,  that  the  owners  of  the  land  would 
not  permit,  as  testified  to  by  Mr.  Weitzel,  any 
person  to  come  into  the  camps,  (the  "closed 
precincts")  with  a  view  to  discussing  the 
other  side  of  the  case,  it  is  essentially  an  ad- 
mission that  representatives  of  the  local 
Democratic  organization  and  its  candidates 
were  excluded  therefrom.  Moreover,  the  dis- 
crimination practiced  against  the  candidates 
and  members  of  such  political  organization 
is  further  accentuated  by  the  testimony  of 
certain  witnesses  of  defendants  in  error  to  the 
effect  that  they,  tho  Democrats,  were  admit- 
ted to  the  "closed  precincts,"  for  in  every, 
such  instance  such  witnesses  admitted  that 
they  were  at  the  time  not  supporting  the 
local  ticket  of  their  party,  but  the  opposition 
ticket. 

But,  apart  from  this,  the  controlling  fact  is 
that  the  [526]  ^'closed  precincts"  were  non- 
public in  character.  They  were  so  arranged 
that  the  judges  and  clerks  charged  with  the 
conduct  of  the  election  were  employes  of  the 
private  interests  exercising  absolute  domin- 
ion over  the  land,  and  who,  of  necessity,  must 
perform  their  official  duties,  and  the  electors 
exercise  their  rights  of  suffrage,  in  the  imme- 
diate presence  of  their  employers.  A  party 
to  a  political  campaign  may  not  segregate 
large  numbers  of  electors,  enough  to  decide 
an  election,  and  say  in  substantial  effect  that 
they  must  not  be  talked  to  about  political 
matters;  tlyat  nothing  must  be  said  in  their 
presence,  within  the  voting  precinct,  which 
might  react  against  the  political  interests 
of  the  party  asserting  that  extraordinary 
prerogative,  and  then  say  such  election  was 
valid,  free  from  intimidation  and  improper 
influence.  There  can  be  no  free  and  open 
election  in  precincts  where  the  legitimate  ac- 
tivity of  a  political  organization  is  interfered 
with  and  its  members  e.\cluded  either  by 
private  interests  or  public  agencies,  or  by  the 
co-operation  of  both.  So,  here,  a  private,  ex- 
trinsic agency,  assisted  by  a  public  agency — 
the  board  of  county  commissioners — obtruded 
itself  between  a  political  organizatiozi,  and 
the  electorate,  and  oxcluded  one  side  to  the 


controversy  from  the  public  territorial  entity 
wherein  the  right  of  suffrage  must  be  exer- 
cised. Moreover,  tliat  private  agency  was 
the  industrial  employer  of  that  portion  of  the 
electorate  from  which  such  political  organ- 
ization was  excluded,  and  was  actively  inter- 
ested in  the  election  of  the  nominees  of  the 
opposition  political  organization,  to  which 
organization  also  belonged  the  members  of  the 
public  agency  that  had  created  the  precincts 
in  such  manner  that  that  which  was  subse- 
quently done  by  the  private  agencies  in  that 
behalf  was  easy  of  accomplishment.  While 
witnesses  testified  that  it  was  common  knowl- 
edge in  the  camps  that  whosoever  of  the  em- 
ployes of  such  private  interests,  voted  for  the 
list  of  nominees  of  the  political  organization 
so  excluded  from  the  "closed  precincts,"  would 
[527]  lose  his  job  and  be  compelled  to  get  out 
of  the  camps,  there  was  testimony  to  the 
contrary.  It  is  undisputed,  however,  that 
certain  of  such  voters  testified  that  they  voted 
the  Bepublican  ticket  because  they  knew 
they  would  lose  their  jobs  if  they  did  not  do 
so,  and  immediately  after  the  election  certain 
employes  who  had  voted  the  Democratic  tick- 
et left  the  camp,  some  witnesses  testifying 
that  they  had  been  discharged,  while  agents 
of  the  employers  testified  that  they  had  been 
discharged  for  incompetency,  or  had  left  of 
their  own  volition.  Under  such  conditions 
there  can  be  no  doubt  of  the  intimidation  of 
the  electorate.  It  is  evident  to  all  that  there 
could  have  been  no  free  election  in  the  "closed 
precincts"  if  the  names  of  the  plaintiffs  in 
error  were  kept  off  the  official  ballot  because 
of  the  intervention  of  either  private  or  pub- 
lic agencies;  and  there  can  be  no  difference  in 
principle  between  Buch  case  and  the  case  at 
bar,  where  private  agencies  prevented  such 
nominees,  the  plaintiffs  in  error,  from  at- 
tempting to  enlist  the  support  of  the  voters 
in  their  behalf,  and  entrusted  to  a  candidate 
of  an  opposition  party  the  authority  to  ex- 
clude or  admit  whomsoever  he  pleased  to  the 
precincts,  extending  this  even  to  election  day. 
The  owners  of  the  camps  unquestionably  had 
the  right  to  protect  their  property,  and, 
under  certain  circumstances,  to  exclude  the 
public  therefrom,  but  when  voting  precincts 
and  polling  places  were  established  upon  such 
land,  it  thereupon  became  something  more 
than  private  property  over  which  private 
interests  had  absolute  control.  A  public  in- 
terest was  thereby  impressed  upon  it,  en- 
titling any  elector  to  free  and  undisputed 
access  thereto.  If  the  private  interests  own- 
ing the  land,  whereon  the  precincts  were  es- 
tablished, required  the  same  to  be  closed  to 
the  public,  it  is  equally  certain  that  the 
public  interest  imperatively  demanded  that 
there  be  undisputed  access  to  such  precincts 
and  polling  places,  and  the  private  interests 
must  necessarily  be  subordinated  to  the  pub- 
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lie  interest.  But,  apart  from  thU,  the 
[528]  claim  that  the  closure  of  the  camps  at 
the  time  of  the  creation  of  the  precincts, 
the  registration  of  qualified  electors  therein^ 
and  the  election,  was  essential  for  protection 
■against  the  attacks  and  violence  of  striking 
miners,  is  not  borne  out  by  the  testimony. 
If  such  conditions  existed  at  one  time  they 
had  ceased  to  exist  for  some  considerable 
time  prior  to  the  establishment  of  the  pre- 
'Cincts,  the  r^istration  of  voters  and  the 
election.  During  such  entire  time  Federal 
troops  were  in  command  of  the  situatioa  and 
had  restored  and  maintained  normal  condi- 
tions. Indeed,  it  is  admitted  on  all  aides 
that  such  troops  maintained  the  peace,  pre- 
served the  order,  and  quelled  all  threatened 
disturbances.  In  the  language  of  Mr.  Weit- 
zel:  ''The  saloons  were  all  closed  for  several 
months,  and,  speaking  generally,  the  condi- 
tions were  good,  were  peaceable,  caused  by 
the  presence  of  the  soldiers.  There  was  no 
fear  on  the  part  of  the  company  at  the  time 
the  Federal  soldiers  were  here,  except  fear 
<of  agitation."  Fear  of  agitation  is  not  a 
sufficient  reason  to  justify  acts  producing 
conditions  that  make  a  farce  of  free  govern- 
ment, and  the  right  of  the  majority  to  rule 
therein. 

Gabbebt,  C.J.  {dissenting). — ^It  should  be 
-noted  that  by  the  majority  opinion  it  ia  not 
claimed  that  a  single  illegal  vote  was  cast 
in  the  precincts  named  which  would  have 
changed  the  result  of  the  election  in  Huer- 
fano County,  nor  a  single  legal  vote  offered 
and  reJtesed,  and  that  the  conclusion  an- 
nounced is  based  solely  upon  the  proposition 
that  the  returns  in  these  precincts  should 
be  disregarded  because  a  free  and  open  elec- 
tion was  impossible  therein,  in  that  the  re- 
turns do  not  represent  the  free  and  untram- 
meled  will  of  the  voters  of  such  precincts, 
and  the  vote  therein  was  brought  about  by 
intimidation  and  coercion  practiced  by  the 
•officials  of  the  coal  companies.  To  support 
this  is  said  that  by  action  of  the  County 
<k>mmissioners  each  of  the  precincts  involved, 
with  one  exception,  [529]  was  coextensive 
with  the  private  grounds,  under  the  private 
control  of  a  coal  corporation,  which  assumed 
to  determine  who  should  and  w1k>  should  not 
enter  such  precincts;  that  all  persons  resid- 
ing therein,  with  the  exception  noted,  were 
employees  of  the  coal  companies;  that  every 
election  official  in  the  precincts  was  an  em- 
ployee of  such  corporation;  that  the  polling 
places  were  upon  the  grounds  and  in  the 
building  of  these  corporations ;  that  the  regis- 
tration lists  were  kept  in  the  private  offices 
or  buildings  of  these  corporations  and  used 
or  treated  as  their  private  property. 

With  respect  to  the  act  of  the  County 
Commissioners  establishing  boundaries  o£  the 
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several  precincts  named,  it  is  sufficient  to 
state  that  the  power  to  establish  voting  pre- 
cincts and  the  polling  places  is  vested  ex- 
clusively in  that  body,  and  the  only  question 
necessary  to  consider  is  whether  any  act  of 
the  coal  companies  upon  which  it  is  assumed 
to  declare  that  the  election  returns  in  the 
several  precincts  involved  should  be  disre- 
garded, which  results  in  disfranchising  sev- 
eral hundred  voters,  the  legality  of  whose 
votes  is  not  questioned,  prevented  a  free  and 
open  election  in  such  precincts. 

It  is  true,  as  stated  in  the  majority  opin- 
ion, there  had  been  a  strike  which  had  been 
inaugurated  by  former  employees  of  the  coal 
companies,  which  at  the  time  the  precincts 
were  established  had  not  been  settled,  and 
that  this  strike  had  engendered  a  bitter  feel- 
ing between  the  companies  and  the  strikers. 
What  was  the  result  of  this  situation?  The 
coal  companies  had  engaged  persons  to  take 
the  place  of  those  who  had  left  their  employ 
on  account  of  the  strike,  who  were  being 
terrorized  by  letters  threatening  them  with 
death  if  they  continued  to  work,  and  were 
assaulted  if  they  left  the  mines,  and  in  order 
to  protect  these  employes  from  violence  and 
intimidation  at  the  hands  of  those  engaged 
in  the  strike,  and  to  prevent  destruction  of 
tlieir  property,  an  area  about  some  of  the 
mines  was  enclosed  with  fences,  [530]  within 
which  the  workings  were  included,  and  the 
employees  housed,  and  about  others  lines 
were  drawn  and  armed  guards  stationed. 
Clearly  no  one  can  rightfully  complain  that 
any  wrong  was  committed  by  the  coal  com- 
panies in  taking  precautions  to  protect  their 
property  and  prevent  their  employees  from 
being  intimidated  or  assaulted,  even  to  the 
extent  of  employing  armed  guards,  which, 
however,  was  not  done  after  May,  1914,  two 
months  before  the  precincts  in  question  were 
established. 

But  it  is  said  the  public  were  excluded  from 
the  precincts.  The  testimony  wholly  fails  to 
support  this  assertion.  The  strike  hi^d  been 
in  existence  for  a  very  considerable  period 
prior  to  July,  1914.  Jiiany  persons  had  been 
killed  or  assaulted.  Property  of  the  mining 
companies  had  been  destroyed.  The  state  had 
endeavored  to  stop  this  lawless  action  and 
restored  peace  through  the  medium  of  the 
National  Guard.  The  conditions  were  so 
acute  that  the  general  government  had  placed 
several  troops  of  the  United  States  Cavalry 
in  the  vicinity  to  restore  order.  This  action 
had  aided  materially  in  relieving  the  situa- 
tion, but  a  large  body  of  the  so-called  strik- 
ers still  remained  in  the  county,  in  segregated 
camps,  engaged  in  intimidating  those  em- 
ployed at  the  mines  who  had  taken  their 
places.  Their  action  was  not  open  but  was 
attempted  to  be  carried  on  tli rough  persons 
who  would  gain  access  to  the  camps  under 


40 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


the  pretense  of  delivering  or  selling  goods, 
and  other  pretexts,  and  then  incite  fear  by 
telling  women  and  employees  that  the  camp 
which  they  had  entered  was  to  be  attacked, 
and  they  would  be  murdered  if  they  remained. 
It  was  this  class  who  were  excluded,  and  from 
the  evidence,  even  confining  it  to  that  intro- 
duced by  the  contestors,  it  is  plain  that  any- 
body could  enter  each  camp  for  any  purpose 
whose  mission  was  not  one  of  intimidation. 
What  was  wrong  about  this  action  of  the 
coal  companies?  How  could  the  exclusion  of 
the  class  mentioned  affect  the  validity  of 
an  election?  It  certainly  cannot  [531]  be 
claimed  that  such  persons  were  entitled  to 
intimidate  employees  or  interfere  with  the 
industrial  peace,  which  in  a  measure  had 
been  restored,  upon  the  theory  that  their 
mission  was  lawful  and  therefore  their  ex- 
clusion was  unlawful. 

It  is  also  said  that  political  workers  of  the 
party  of  which  the  contestors  were  the  nomi- 
nees, as  well  as  the  contestors,  were  excluded 
from  the  several  precincts  involved,  and  that 
they  were  denied  the  opportunity  of  examin- 
ing the  registration  lists  in  these  precincts. 
With  the  utmost  deference  to  my  associates 
who  concur  in  the  majority  opinion,  it  is 
respectfully  submitted  that  the  testimony 
whollj'  fails  to  justify  the  conclusion  an- 
nounced on  these  subjects.  No  one  who 
claimed  to  represent  the  party  of  which  con- 
testors were  the  nominees  was  prevented  from 
visiting  the  camps,  and  talking  with  em- 
ployees on  political  questions.  The  registra- 
tion lists  were  open  to  every  one  who  desired 
to  inspect  them.  They  were  copied  by  rep- 
resentatives of  the  contestors,  and  not  a 
single  contestor  was  excluded  from  the  camps. 
There  was  some  testimony  on  their  part  to 
the  effect  that  thev  did  not  believe  thev  would 
be  permitted  to  enter  the  camps  and  hold 
political  meetings,  but  this  does  not  estab- 
lish that  thev  were  excluded.  A  candidate 
who  makes  no  effort  to  visit  a  precinct  can- 
not have  the  vote  of  such  precinct  set  aside 
on  the  mere  allegation  that  he  was  excluded 
by  his  opponents,  or  that  the  voters  refused 
to  hear  him  speak,  or  that  someone  told 
voters  not  to  attend  his  meetings. 

The  next  question  to  consider  is  the  state- 
ment that  all  the  election  officials  in  the  pre- 
cincts mentioned  were  employees  of  the  coal 
companies.  Some  were,  others  were  not.  But 
these  officials,  to  the  extent  the  law  requires; 
were  selected  by  the  party  of  which  contestors 
were  the  candidates,  and  it  does  not  appear 
that  this  party  did  not  have  its  full  quota 
of  judges,  clerks,  watchers  and  challengers,  or 
that  any  such  officials  were  guilty  of  fraud  in 
the  conduct  of  the  [532]  election.  It  is  also 
said  that  in  numerous  instances  election 
judges  assisted  voters  who  were  unable  to 
speak  or  read  the  English  language  to  mark 
their  ballots.     There  is  testimony  that  in  a 


few  instances  this  was  done  through  ignor- 
ance  of  the  law  on  the  subject,  not  with  any 
intention  to  coerce  such  voters.  But  dis- 
carding all  ballots  so  marked,  the  result  of 
the  election  would  not  be  changed.  It  ap- 
pears that  a  card  was  prepared  and  distri- 
buted, Tvhich  contained  the  letter  "R"  and 
when  placed  on  the  ballot  the  letter  would 
be  opposite  R  in  the  word  Republican,  the 
purpose  of  which  was  to  enable  voters  not 
familiar  with  the  English  language  to  mark 
their  ballots  for  contestees,  who  were  candi- 
dates of  the  Republican  party.  This  eai'd, 
so  far  as  disclosed  by  the  testimony,  was  usiMi 
by  one  voter.  In  brief,  the  facts  as  estab- 
lished by  the  testimony  are  that  neither  the 
public,  contestors,  nor  their  political  workers- 
were  excluded  from  the  campe;  that  the  party 
of  which  contestors  were  candidates  was  not 
prevented  from  holding  meetings  for  the  pur- 
pose of  discussing  political  questions:  that 
the  only  persons  who  were  not  permitted  to 
enter  the  camps  were  those  whose  mission, 
was  in  no  sense  political;  that  the  contestors 
had  their  full  quota  of  election  officials;  that 
no  one  was  prevented  from  examining  and 
copying  the  registration  lists,  and  that  the 
election  was  quiet  and  orderly  in  every  re- 
spect. It  is  upon  these  facts  that  the  ma- 
jority opinion  concludes  the  returns  do  not 
represent  the  free  will  of  the  voters,  in- 
that  it  must  be  implied  they  were  intimidated 
and  coerced  "by  the  officials  of  th-:  coal  com- 
panies because  the  boundaries  of  the  pre- 
cincts, with  one  exception,  are  co-extensive 
with  the  respective  coal  camps.  When  the 
conditions  are  properly  understood  it^is  mani- 
fest that  this  conclusion  cannot  be  justified 
for  that  reason.  The  local  issue  between  the 
two  parties  in  Huerfano  County  was  the 
strike.  The  employees  of  the  coal  companies 
believed  that  the  contestors  supported  the 
strikers.  Whether  this  belief  was  warranted 
[533]  is  not  material.  The  men  in  what  is- 
designated  the  closed  camps  entertained  that 
opinion.  They  believed  that  if  the  contestees^ 
were  elected  they  would  be  protected  from  in- 
timidation and  assault  by  those  whose  places 
they  had  taken.  Entertaining  these  beliefs., 
for  whom  would  they  vote?  Without  ques- 
tion, for  tlie  contestees.  How  then  can  it 
be  said  that  the  voters  in  the  precincts  in- 
volved were  coerced  or  intimidated  in  the  ab- 
sence of  a  scintilla  of  testimony  that  a  single- 
voter  was  influenced  in  marking  his  ballot 
by  any  act  of  an  election  official  or  an  official, 
of  a  coal  company?  Counsel  for  contestors 
frankly  admit  that  the  only  evidence  which 
tends  to  establish  their  cause  is  purely  cir- 
cumstantial, because  it  is  consistent  with  a 
general  system  of  coercion  and  intimidation, 
but  this  is  of  no  weight  when  it  conclusively 
appears  that  the  voters  registered  their  choice- 
of  candidates  consistent  with  their  beliefs^ 
and  in  harmony  with  what  they  believed  wa» 
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for  tUeir  best  interests.  If  they  were  intimi- 
dated or  coerced  bome  of  tliem  could  have 
been  found  to  come  forward  and  swear  to 
tbat  fact.  The  judicial  power  in  an  election 
contest  to  discard  the  entire  returns  from 
precincts  can  only  be  exercised  when  it  is 
clearly  established  that  frauds  subversive  of 
the  purity  of  the  ballot-box  and  tending  to 
nullify  the  popular  will  have  been  perpetrat- 
ed by  election  officials,  or  that  the  voters  have 
been  intimidated  or  coerced,  and  the  extent 
of  such  frauds  or  intimidation  and  coercion 
cannot  be  disclosed  with  reasonable  certainty. 

The  burden  of  proof  to  establish  facts  which 
would  invalidate  the  returns  under  considera- 
tion was  upon  the  contestors.  They  have 
wholly  failed  to  sustain  this  burden.  There 
was  no  conspiracy  as  charged.  A  conspiracy 
is  a  combination  of  persons  to  accomplish  by 
concerted  action  a  criminal  or  unlawful  pur- 
pose, or  to  accomplish  a  purpose  not  in  itself 
criminal  or  unlawful  by  criminal  or  unlawful 
means.  Every  act  upon  which  it  is  assumed 
to  disregard  [534]  the  returns  was  for  the 
purpose  of  protecting  employees  in  the  pre- 
cincts involved  from  violence  and  inthnida- 
tion.  It  is  plain  from  the  testimony  that 
this  course  was  necessary.  It  is  clear  that 
no  one  took  advantage  of  the  situation 
brought  about  bv  the  conditions  in  Huerfano 
County  to  prevent  an  open,  free  and  fair  elec- 
tion, or  to  intimidate  or  coerce  any  voter, 
and  the  final  analysis  of  the  case  discloses 
that  the  only  basis  for  a  contest  is  that  by 
protecting  the  employees  of  the  coal  com- 
panies from  assault  and  intimidation  there* 
by  persons  who  desired  to  commit  snch  un- 
lawful acts  were  prevented  from  doing  so. 

Hie  writer  is  authorized  to  state  that  Mr. 
Justice  Garriguee  concurs  in  this  opinion. 

Rehearing  denied  July  3,  1916. 


VOTE. 

Bejeetion  of  Entire  Vote  of  Election 
District  for  Irreenlarity  Affecting 
Indeterainable  Number  of  Votes* 

Fraud  or  Intimidation: 

General  Rule,  41. 

Application  of  Rule,  43. 
Violation  of  Election  Law: 

Of  Mandatory  Provision,  48. 

Of  Directory  Provision,   53. 
Possibility  of  Separ«ition  of  Illegal  Vote: 

In  General,  36. 

Burden  of  Proof,  68. 


Fraud  or  InUmldation* 

Oexebal  Rule. 

Wliere  fraud,  force,  violence,  intimidation 
or  bribery  is  practiced  at  an  election  district 
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to  such  an  extent  that  the  true  legal  result 
of  election  cannot  reasonably  be  determined,- 
the  entire  vote  of  that  district  will  be  re- 
jected. 

Arkan»a8. — Patton  v.  Coates.  41  Ark.  Ill ; 
Powell  V.  Holman,  50  Ark.  85,  6  S.  VV.  50.->; 
Jones  V.  GlideweU,  53  Ark.  161,  13  kS.  W. 
723,  7  L.R.A.  83i;  Freeman  v.  Lazarus,  61 
Ark.  247,  32  S.  W,  680;  Rhodes  v.  Driver,  69 
Ark.  501,  64  S.  VV.  272;  Williams  v.  Bu- 
chanan, 86  Ark.  259,  110  S.  W.  1024;  Webb 
y.  Bowden,  reported  in  full,  post,  this  volume, 
at  page  60;  Sailor  v.  Rankin^  125  Ark.  557, 
189  S.  W.  367. 

CcUifornia, — Dickey  v.  Hurlburt,  5  Cal. 
843;  Knowles  v.  Yates,  31  Cal.  83. 

Colorado. — Londoner  y.  People,  15  Colo. 
557,  26  Pac.  135.    And  see  the  reported  case. 

Georgia. — Walker  v.  Sonford,  78  Ga.  165, 
1  S.  £.  424. 

lUinoU.'^Knox  County  y.  Davis,  63  111. 
417;  Snowball  v.  People,  147  111.  260,  35  X. 
£.  538.  See  also  Williams  y.  Pottet*,  114 
111.  628,  3  N.  £.  729. 

Indiana. — Sigler  y.  Madison  County,  92 
Ind.  133. 

Kanmia. — State  y.  Marstoa,  6  Kan.  524; 
State  y.  Stevens,  23  Kan.  456,  33  Am.  Rep. 
175;  State  v.  Seward  County,  36  Kan.  236, 
13  Pac.  212;  State  v.  Dillman,  42  Kan.  96, 
22  Pac.  378;  State  v.  Malo,  42  Kan.  54,  120, 
22  Pac.  349. 

Kentucky. — Banks  v.  Sergent,  104  Ky.  843, 
48  S.  VV.  149;  Taylor  v.  Beckham,  108  Ky. 
278,  56  S.  W.  177,  94  Am.  St.  Rep.  357,  49 
L.R.A.  258;  Combs  v.  Eversole,  114  Ky.  222, 
70  8.  W.  638,  24  Ky.  L.  Rep.  1063;  Orr  v. 
Kevil,  124  Ky.  720,  100  S.  VV.  314;.  Scholl 
v.  Bell,  125  Ky.  750,  102  S.  W.  248,  tl  Ky. 
L.  Rep.  335;  Harrison  v.  Stroud,  129  Ky. 
193,  10  Ann.  Cas.  1050,  110  S.  W.  828,  33 
Ky.  L.  Rep.  653;  Ford  v.  Hopkins,  141  Ky. 
181,  132  S.  W.  542;  Butler  v.  Robersoii,  158 
Ky.  101,  164  S.  W.  340;  Clark  v.  Robinson, 
359  Ky.  25,  166  S.  W.  801;  Allen  v.  GrifRth, 
160  Ky.  528,  169  S,  W.  1003;  Johnson  v. 
Little,  reported  in  full,  post,  this  volume, 
at  page  70;  Stewart  7.  Rose,  72  S.  VV.  271, 
24  Ky.  L.  Rep.  1759;  Childress  v.  Pinson, 
100  S.  W.  278,  30  Ky.  L.  Rep.  767. 

Louisiana, — Webre  v.  Wilton,  29  La.  Ann. 
610. 

Michigan. — People  v.  Hanna,  98  Mich.  515, 
57  N.  W.  738;  Maynard  v.  Stillson,  108  Mich. 
419,  66  N.  VV.  388.  See  also  People  v.  Kopple- 
kom,  16  Mich.  342. 

Missouri. — State  v.  Collier,  72  Mo.  13,  37 
Am.  Rep.  417. 

Montana. — See  Heyfron  v.  Malioney,  9 
Mont.  4.97,  24  Pac.  93,  18  Am.  St.  Rep.  757. 

"Sebraska. — Ayres  v.  Moan,  34  Neb.  210, 
51  X.  VV.  8.30,  15  L.R.A.  .501. 

^ew  Jersey, — Miller  v.  English,  21  X.  J.  L. 
317. 
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'Xew  York. — People  v.  Thaclier,  55  N.  Y. 
525,  14  Am.  Rep.  312. 

Ohio, — See  Renner  v.  Bennett,  21  Ohio  St. 
431. 

Oklahomcu. — ^Allen  v.  Wildman,  38  Okla. 
652,  134  Pac.  1102. 

FennsylvcMia. — ^Mann  v.  Cassidy,  1  Brewst. 
11,  2  Phila.  320,  14  Leg.  Int.  244;  In  re 
Contested  Election,  1  Brewst.  162;  In  re 
Duffy,  4  BrewBt.  531;  Matter  of  Barber,  10 
Phila.  579,  31  Leg.  Int.  300;  Conway  ▼. 
Carpenter,  11  W.  N.  C.  160.  See  also  Matter 
of  Contested  Election,  1  Brewst.  140,  6  Phila. 
144,  23  Leg.  Int.  229;  In  re  Contested  Elec- 
tion, 2  Brewst.  1. 

Aside  from  the  fact  that  it  is  impossible  to 
separate  the  illegal  from  the  l^al  votes  (see 
infra  the  subdiyision  PoMsibilHy  of  Separatum 
of  Illegal  Votea)  the  courts  reject  the  entire 
vote  of  an  election  district,  where  serious  irreg- 
ularities have  been  practiced,  on  the  ground 
of  public  policy.  Vigil  v.  Garcia,  36  Colo. 
430,  87  Pac.  543;  Ojr  v.  Kevil,  124  Ky.  720, 
100  S.  W.  314;  Skain  v.  Milward,  138  Ky. 
200,  127  S.  W.  773;  Ford  v.  Hopkins,  141  Ky. 
181,  132  S.  W.  542;  In  re  Contested  Elections 
for  Sheriff,  etc.  1  Brewst.  (Pa.)  67;  Matter  of 
Barber's  Contested  Election,  10  Phila.  579, 
31  Leg.  Int.  300.  And  see  the  reported  case. 
In  Butler  y.  Roberson,  158  Ky.  101,  104  S. 
W.  340,  the  court  said:  *'As  has  been  re- 
marked by  this  court  in  more  than  one  case, 
there  are  few  elections  that  are  entirely  free 
from  improper  methods  on  the  part  of  candi- 
dates, election  officers  or  voters.  At  some 
elections  fraud  is  practiced;  at  others  in- 
timidation and  violence  are  resorted  to;  but 
at  many  more  bribery  is  the  means  used  to 
accomplish  the  desired  end,  and  bribery  is 
unquestionably  the  most  dangerous  as  well 
as  debasing  enemy  with  which  those  who  de- 
sire to  secure  fair  elections  have  to  contend. 
)t  embraces  a  wider  field  than  intimidation, 
violence  or  even  fraud,  as  these  are  usually 
confined  to  a  few  bad  characters  operating 
in  a  few  precincts.  It  leaves,  too,  behind 
it  a  degraded  manhood  that  is  infinitely  a 
heavier  blow  to  the  good  citizenship  of  the 
community  than  are  the  frauds  and  violence 
sometimes  resorted  to  by  unscrupulous  and 
disorderly  persons  to  rob  the  electors  of  their 
choice.      .  .     Moved   by   the   prevalence 

of  this  offense  and  its  degrading  influence  up- 
on the  citizenship  of  the  country,  this  court, 
as  well  as  all  other  courts,  have  not  only 
denounced  it  in  unmeasured  terms,  but  have 
endeavored  by  all  the  means  in  their  power 
to  stop  the  corrupt  use  of  money  in  elections 
by  depriving  candidates  of  the  fruits  of  office 
sought^  to  be  obtained  through  means  of  this 
sort,  when  the  evidence  authorized  it  under 
the  rules  we  have  stated.  .  .  .  We  fully 
appreciate  that  it  is  a  serious  matter  to  de- 
clare an  election,  held  at  the  time  fixed  by 


law  and  under  the  forms  of  law,  void,  there- 
by annulling  as  of  no  effect  the  votes  of 
great  numbers  of  good  citizens  and  entailing 
upon  the  district  the  necessity  of  having  an- 
other election  for  this  office.  But  it  is  mor» 
important  that  the  integrity  of  elections- 
should  be  preserved  and  the  elective  fran- 
chise protected  than  that  any  man  or  set 
of  men  should  receive  office,  aind  however  re- 
luctant courts  may  be  to  interfere  with  the 
result  of  elections  as  declared  by  the  officers 
charged  with  the  performance  of  this  task, 
it  is,  nevertheless,  their  duty,  imposed  by  the 
statute,  to  declare  void  elections  when  it 
appears  in  a  satisfactory  way  that  it  cannot 
be  reasonably  determined  which  of  the  can- 
didates received  the  highest  number  of  legal 
votes  cast,  and  this  duty  they  are  not  at 
liberty  to  evade  or  ignore." 

In  Orr  v.  Kevil,  124  Ky.  720,  100  S.  W.  314, 
it  was  said :  "In  reaching  the  conclusion  that 
the  election  involved  in  this  case  should  be 
held  void,  and  the  offices  claimed  by  the  par- 
ties litigant  vacant,  we  are  not  unmindful  of 
the  force  of  the  argument  that  courts  ought 
not,  for  light  and  trivial  causes,  undo  the 
work  of  the  officers  having  in  charge  electiou^ 
by  the  people.  On  the  other  hand,  we  appre- 
ciate the  importance  to  the  people  of  a  watch- 
ful supervision  on  the  part  of  the  courts  to 
enforce  all  those  statutory  safeguards  which 
the  representatives  of  the  people  have  pro- 
vided to  circumvent  the  machinations  of  those 
wiio,  by  fraud  or  intimidation,  seek  to  render 
abortive  their  will  as  expressed  at  the  polls. 
Nor  must  it  be  forgotten  that  an  election 
tainted  with  fraud  or  controlled  by  intimida- 
tion or  violence  is  not  an  election  by  the  peo- 
ple, but  one  held  despite  them.  The  people  of 
Kentucky  have  not  been  unmindful  ot  the 
blessings  certain  to  flow  to  them  from  that 
right  of  a  free  and  equal  election  so  sacredly 
preserved  in  their  Bill  of  Rights,  and  there- 
fore, they  have  devised  a  system  of  laws  which, 
if  honestly  followed  and  enforced,  secures  to- 
every  deserving  citizen  the  right  to  cast  his- 
ballot  in  accordance  with  his  will  and  choice,, 
and  have  it  counted  as  cast.  Nor  have  they,, 
on  the  other  hand,  been  unappreeiative  of 
the  evils  certain  to  flow  from  elections  which 
are  not  'free  and  equal,'  and  they  have  pro- 
vided a  system  of  pains  and  penalties  which, 
if  rigorously  and  intelligently  applied,  in- 
sures the  swift  and  condign  punishment  of 
every  violator  of  the  right  of  the  people  to- 
govern  themselves  by  free  and  equal  elections. 
Our  election  laws  are,  therefore,  among  the 
most,  if  they  are  not  the  most,  important  of 
all  the  statutes  which  safeguard  the  rights 
of  the  people.  Whenever  elections  are  not 
free  and  equal,  the  democratic  principle  is- 
dead,  and  republican  form  of  government  wilfc 
exist  only  in  name." 
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In  Ford  ▼.  Hopkins,  141  Ky.  ISl,  132  S. 
W.  542,  the  court  laid:  "The  object  of  the 
etatate  is  to  enable  the  courts  to  deprire  the 
guilty  of  the  fruits  of  victory,  where  it  can- 
not be  said  from  the  evidence  which  side 
received  a  majority  of  the  legal  votes  east; 
the  legislature  intended  to  take  away  the 
incentive  to  fraud  and  bribery  by  depriving 
the  beneficiaries  of  the  profits  of  wrongdoing. 
It  ia  a  most  important  statute,  and  should 
be  upheld  and  enforced  in  every  case  which 
falU  within  its  letter  and  spirit.  ...  In 
the  argument  at  the  bar  it  was  stated,  and 
not  denied,  thlit  altiiough  fraud  and  bribery 
were  as  openly  carried  on  at  the  election  un- 
der eonsideration  and  with  as  little  apparent 
desire  for  concealment  as  religious  services 
are  vsually  conducted  im  churches,  not  one 
of  the  guilty  parties  has  ever  been  indicted, 
nor  has  there  been  taken  any  other  steps 
looking  toward  their  punishment  for  their 
open  and  brazen  violation  of  the  statutes 
regulating  elections.  '  One  party  was  just  as 
guilty  as  the  other,  the  dilTerenoe  in  their 
guilty  conduct  being  only  one  of  dc^ee,  not 
of  quality.  There  is  no  room  in  this  case  for 
the  philosophy  of  the  political  casuist,  who, 
having  accepted  money  from  both  sides  for 
his  vote,  justifies  his  finally  voting  for  the 
one  who  paid  the  smaller  sum  by  saying 
that  he  desired  to  uphold  the  party  which 
was  least  corrupt.  There  is  no  more  danger- 
ous enemy  to  government  by  the  people  than 
the  crime  of  bribery.  The  corrupt  use  ef 
money  not  only  saps  the  moral  integrity  of 
tlie  weak  and  vacillating,  but  it  discourages 
the  upright  and  strong.  A  good  citizen  can- 
not well  be  blamed  if  he  ceases  to  be  inter- 
ested in  an  election  where  his  vote  cftn  count 
for  nothing  or  be  offset  by  the  vote  of  the 
purchased  chattel  of  the  political  corruption- 
ist.  That  such  practices  as  this  record  dis- 
cloees  can  be  carried  on  with  impunity,  is  a 
sad  commentary  on  the  want  of  efficient  en- 
forcement of  the  laws  in  the  community  where 
they  took  place." 

To  the  same  effect  see  Harrison  v.  Stroud, 
129  Ky.  193,  16  Ann.  Cas.  1050,  110  6. 
W.  828,  33  Ky.  L.  Bep.  053,  wherein  the 
court  said:  "Our  system  of  government 
contemplates  the  filling  of  elective  offices  by 
elections  held  by  authority  of  law,  at  which 
the  qualified  voters  may  fairly  and  by  secret 
ballot  express  their  choice.  All  should  be  and 
are  given  the  same  right  to  vote.  Officers  of 
election  who  purposely  ignore  the  regulations 
made  by  the  statutes,  or  who  do  so  through 
gross  ignorance,  so  that  the  result  is  so  ma- 
terially affected  as  that  it  cannot  be  deter- 
mined with  reasonable  certainty  that  their 
irregularities  did  not  control  the  result,  may 
vitiate  an  election  by  such  conduct.  And, 
when  the  officers  permit  such  numbers  of 
voters  to  violate  the  secrecy  of  the  ballot  as 
was  done  in  this  case,  as  to  materially  affect 


the  result  of  the  election,  it  is  not  a  lawful 
election,  and  will  be  held  void  on  that  ac- 
count. .  .  .  The  law  deems  it  better  that 
such  elections  should  not  stand.  When  it 
becomes  known  that  they  will  not,  the  main 
incentive  to  those  who  indulge  such  practices 
is  removed.  When  they  can  no  longer  profit 
by  them,  though  otherwise  unpunished,  they 
will  quit  them  from  motives  of  interest." 

In  Matter  of  Barber's  Ck>nte8ted  Election. 
10  Phila.  579,  31  Leg.  Int.  300,  it  was  saldi 
*^We  say  now,  at  the  outset  of  our  Investi- 
gation, that  unlike  ordinary  cases  coming  be- 
fore the  courts  where  the  litigants  allege 
much  on  the  respected  sides,  but  succeed  in 
proving  little  eomparatively,  there  has  been 
exhibited  here  an  array  of  testimony  which, 
in  the  main,  establishes  the  charges  set  up 
on  one  side  and  the  other.  It  is,  indeed,  a 
sad  commentary  upon  the  integrity  and  in- 
telligence of  the  persons  who  officially  con- 
ducted this  election  that  in  one  hundred  and 
eleven  districts  the  election  laws  of  the  com- 
monwealth received  but  shameful  observance. 
We  have  gone  over  the  returns  and  accom- 
panying papers  in  detail.  The  trail  of  heed- 
lessness, incapacity  and  neglect  covers  them 
all.  In  some  instances  worse  than  this  ap- 
pears— the  slimy  finger  of  fraud  and  forgery 
has  left  its  mark.  The  election  laws  were 
enacted  to  be  observed,  not  to  be  set  at 
naught.  They  are  not  directory,  but  manda- 
tory. When  the  terms  of  a  statute  are  ab- 
solute, tfcplieit  and  peremptory,  no  discretion 
is  given ;  and  when  penalties, '  sharp  and 
severe,  are  imposed  against  the  viola^on  of 
the  respective  terms,  they  have  the  effect 
ef  negative  words  and  render  its  observance 
imperative.  Hie  whole  statute  book  is  filled 
with  enactments  protective  of  individual 
right.  It  is  indeed  an  inestimable  blessing 
that  this  power  of  protection  exists.  But 
shall  the  power  itself  be  without  shelter  T 
Shall  the  mainstay  of  our  institutions  be  cut 
downT  The  purity  of  the  ballot  is  the  sheet- 
anchor  of  the  government.  When  this  is 
destroyed  we  drift  into  the  sea  of  annihila- 
tioii.* 


AsPLioATioir  OF  Ruua 

In  Patton  ▼.  Coates,  41  Ark.  Ill,  fi  ap- 
peared that  a  great  number  of  negroes  were 
prevented  from  casting  their  votes  freely,  by 
threats  and  intimidation  and  also  by  actual 
violence  on  the  part  of  many  other  negroes. 
It  further  appeared  that  many  of  those  who 
attempted  to  vote  had  their  tickets  snatche<k 
from  them,  and  that  the  officers  of  election 
destroyed  many  votes  cast,  and  that  they 
received  and  counted  many  illegal  votes. 
These  irregularities  occurred  at  several  elec- 
tion' districts.  It  was  held  that  the  entire 
vote  of   those  districts  should   be   rejected. 
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The  court  said:  "There  is  a  distinction,  in 
the  nature  of  things,  between  particular  il- 
legal votes  which  may  he  proven  and  exactly 
computed,  and  which  certainly  ought  to  be 
excluded,  wherever  cast,  and  the  effects  of 
fraudulent  combinations,  coercion,  and  in- 
timidation. It  can  never  be  precisely  esti- 
mated how  far  the  latter  extend.  Fraud  is 
secret,  and  timidity  shrinks  from  observation. 
Their  effects  depend  on  moral  perversions, 
nervous  organizations  and  constitutional 
idiosyncracies.  They  cannot  be  arithmetical- 
ly computed.  Awe  is  silent  and  undemon- 
strative. Peace  may  be  abject  as  well  as  the 
result  of  satisfaction.  Yet  it  cannot  be  said 
that  electiona  are  *f ree  and  equal'  where 
fraudulent  combinations  for  illegal  voting 
override  honest  votes,  or  where  fear  deters 
from  the  exercise  of  free  will,  although  there 
Huiy  be  no  turbulence.  It  would  be  to  en- 
courage such  things,  as  the  ordinary  machin- 
ery of  political  contests,  to  hold  that  they 
afajill  only  avoid  to  the  extent  their  influence 
can  be  computed.  It  seems  clear  that  courts 
must  abnegate  the  power  of  preserving  the 
freedom  of  elections,  and  abandon  the  polls 
to  the  violent  and  unscrupulous ;  or  must  take 
the  ground,  that  wherever  such  practices  or 
influences  are  shown  to  have  prevailed,  not 
slightly  and  in  individual  cases,  but  generally, 
and  to  tlie  extent  of  rendering  the  result  un- 
certain, the  whole  poll  must  be  held  for 
naught." 

In  Jones  t.  Glidewell,  63  Ark.  161,  13  S. 
W.  723,  7  L.R.A.  831,  wherein  the  facts  wei-e 
similar  to  those  in  Patton  v.  Coats,  supra, 
and  in  addition  it  appeared  that  many  per- 
sons were  permitted  to  vote  openly  so  that 
it  could  be  seen  how  they  voted,  ihe  court 
said:  ''When  the  wrong  is  flagrant  and  its 
influence  diffusive,  it  is  suflicient  that  it 
renders  the  result  doubtful.  There  is  no  di- 
vision, I  think,  in  the  authorities  upon  that 
proposition.  .     .     It  is  a  serious  thing 

to  cast  out  the  votes  of  innocent  electors  for 
acts  done  by  others,  and  it  is  the  province 
of  the  courts  to  see  that  every,  legal  vote 
cast  is  counted,  when  the  possibility  exists. 
Dixon  V.  Orr,  49  Ark.  238.  But  the  rule 
obtains  in  elections,  as  in  other  affairs,  that 
a  man  shall  not  profit  by  hiB  own  wrong, 
nor  by  that  of  others  done  to  allow  him  to 
reap  the  benefit.  The  only  means  by  which 
approximate  justice  may  be  reached,  when 
the  illegal  acts  render  the  result  doubtful, 
is  to  require  the  party,  to  whose  benefit  they 
inure,  to  purge  the  poll  of  their  effect,  or 
suffer  the  penalty  of  having  its  majority  ex- 
cluded from  the  count  of  his  votes.  The  cir- 
cuit judge  has  found  that  a  state  of  facts 
existed  which,  upon  the  application  of  these 
rules,  avoids  the  election  of  the  contestant. 
He  has  not  specified  the  townships  by  name, 
but  the  effect  which  the  law  gives  to  hia 


general  finding  is  to  exclude  all  to  which 
the  evidence  shows  the  state  of  fa^ts  applies. 
Turning  to  the  testimony,  we  find  evidence 
from  which  the  court  was  warranted  in  ap- 
plying the  rule  at  least  to  the  precincts  of 
£)agle,  Eastman  and  Young;  a  like  ruling 
might  have  applied  to  Ashley  township,  bat 
the  result  in  that  precinct  was  not  proved 
nor  counted.  Discarding  these  townsbipa  and 
eounting  the  others,  it  leaves  the  contestant 
without  a  majority  of  the  legal  votes." 

In  Freeman  v,  Lazarus,  61  Ark.  247,  32 
S.  W.  680,  the  entire  vote  of  an  election  pre- 
cinct was  rejected  because  the  officers  of  elec- 
tion committed  frauds  and  some  of  them 
electioneered  for  one  of  the  candidates.  To 
the  same  effeet  see  Williams  v.  Buchanan, 
86  Ark.  259,  110  8.  W.  1024,  wherein  the 
court  said:  '*The  returns  from  the  seoomd 
ward  of  Hot  Springs  were  discarded,  and 
the  evidence  to  sustain  this  action  is  sub- 
stantially as  follows:  There  were  605  votes 
returned.  There  was  testimony  adduced  to 
prove  that  there  were  only  430  to  440  legal 
voters  in  the  ward.  Three  witnesses  testi- 
fied to  one  judge  changing  ballots  after  the 
election.  The  ballots  were  examined  in  this 
box,  and  it  was  found  that  only  five  were 
scratched  in  the  method  indicated  by  these 
three  witnesses.  Some  qf  these  were  ex- 
plained by  witnesses,  so  that  the  force  of 
this  testimony  was  minimized  by  the  physical 
facts,  yet  it  had  some  probative  weight. 
Tliere  was  testimony  of  four  witnesses  as 
to  three  instances  where  voters  directed  the 
election  officers  to  make  ballots  for  Buchanan 
which  were  found  made  out  for  Williams. 
There  was  testimony  tending  to  prove  that 
Williams's  partisans  were  bringing  to  the 
polls  many  negroes  and  others  who  appeared 
to  residents  of  the  ward  to  be  strangers. 
There  was  much  evidence  directed  to  proving 
.that  a  large  number  of  the  voters  did  not 
live  there,  and  were  imported  by  Williams's 
partisans  and  voted  regardless  of  challenges, 
and  that  the  election  officers  knowingly  per- 
mitted this.  Numerous  instances  of  one, 
instead  of  two,  judges  making  out  tickets 
for  illiterates  were  proved.  This  testimony 
is  sufficient  to  sustain  the  court  in  casting 
out  the  returns  from  this  precinct.  Neither 
.side  made  proof  of  the  votes  cast  in  this 
ward,  and  therefore,  the  returns  being  dis- 
credited and  rejected,  the  vote  returned  from 
that  ward  must  be  subtracted  from  the  re- 
turns." 

In  State  v.  Seward  County,  36  Kan.  236, 
13  Pac.  212,  it  appeared  that  at  an  election 
for  the  purpose  of  changing  a  county  seat, 
there  were  two  opposing  factions  in  one  pre- 
•  cinct.  One  of  these  factions  obtained  pos* 
session  of  the  polls  and  did  not  permit  any 
member  of  the  other  faction  to  come  in  until 
several    hours    after    the    time   set    for    the 
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Opening  of  the  polls.  The  first  faction  had 
two  members  on  the  board  of  election  officers, 
while  the  other  had  only  one.  The  former 
two,  after  the  closing  of  the  polls,  obtained 
the  ballot  box,  and  without  notifying  the 
third  member  met  at  a  lonely  place  and 
counted  the  votes  by  moonlight,  at  three 
o'clock  A.  M.  It  was  held  that  the  entire 
vote  must  be  rejected.  The  court  said :  "The 
official  meetings  of  the  county  commissioners, 
whether  acting  as  a  board  of  canvassers  or 
for  the  transaction  of  the  county  business, 
should  be  public,  and  in  the  office  provided 
therefor.  It  is  also  evident  that  the  notice 
of  the  hour  for  convening  the  moonlight 
session  of  the  board  was  intentionally  and 
fraudulently  withheld  by  the  other  members 
of  the  board  from  the  third  member.  There- 
fore we  think  the  secret  canvass  of  the  votes 
for  the  location  of  the  county  seat  by  two 
commissioners  and  the  county  clerk,  in  the 
absence  of  the  official  returns,  and  without 
the  presence  or  any  notice  to  the  other  com- 
missioner, by  moonlight,  upon  the  town  site  of 
Springfield,  at  the  early  hour  of  three  o'clock 
A.  M.  was  not  only  irregular,  but  wholly  in- 
valid. This  pretended  canvass  cannot  count 
for  anything.  .  .  .  Even  if  it  be  conceded 
that  the  persons  within  the  Owl  building  did 
not  organize  the  polls  till  nine  o'clock,  their 
conduct  is  to  be  severely  condemned,  because 
of  their  excluding  from  participation  in  the 
meeting  the  voters  upon  the  outside  of  the 
building,  at  the  time  the  meeting  was  held. 
Although  the  southwest  room  of  the  building 
known  as  the  Owl  building  was  designated  as 
the  voting  place,  the  persons  both  in  and  on 
the  outside  of  the  room,  who  were  in  attend- 
ance at  the  time  of  organizing  the  first  poll, 
to  participate  in  the  selection  of  judges  and 
clerks,  had  equally  the  same  right  to  offer 
motions  and  to  vote.  Those  assembled  in 
the  room  were  not  the  only  ones  entitled  to 
vote.  There  was  no  trouble  in  having  all 
participate  in  the  election  of  judges  and 
clerks,  and  all  of  the  voters  present  ought 
to  have  been  permitted  so  to  do.  The  vote 
could  have  been  taken  at  the  door,  in  the 
hearing  of  all." 

In  State  v.  Malo,  42  Kan.  54,  120,  22  Pac. 
349,  it  appeared  that  a  number  of  townships 
sought  to  obtain  the  choice  of  a  county  scat. 
In  one  of  these  townships  a  certain  secret 
society  obtained  a  bond  guaranteeing  the  pay- 
ment of  $10,000,  to  be  divided  among  its 
seventy-two  members,  provided  they  voted 
solidly  for  one  of  the  contesting  townships. 
By  virtue  of  this  promise  its  members  in- 
f^titiited  and  carried  out  a  well-organized 
scheme  in  conducting  the  election  in  several 
districts.  Among  other  things,  one  Herr,  an 
officer  of  election,  whose  duty  it  was  to  re- 
ceive the  ballots  from  the  voters  and  deposit 
the  same  in  the  box,  changed  a  gi<eat  tnany 
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ballots.  Instead  of  depositing  the  ballot 
as  given  to  him,  he  would  stealthily  look  at 
it  and  if  it  did  not  suit  him  he  would  take 
out  another  ballot  from  his  pocket  and  deposit 
the  latter.  It  further  appeared  that  many  of 
the  ballots  and  ballot  boxes  were  concealed, 
destroyed  or  stolen,  and  that  the  same  thing 
happened  to  the  official  returns.  In  some  dis- 
tricts more  votes  were  cast  than  there  were 
legal  voters.  Besides,  no  representative  of 
another  to^vnship  was  permitted  to  enter  the 
polls.  It  was  held  that  the  entire  vote 
of  the  several  districts  must  be  rejected.  The 
case  of  State  v.  Pulton,  42  Kan.  164,  22  Pac. 
378,  is  very  similar  to  State  v.  Malo,  supra. 

In  Scholl  V.  Bell,  125  Ky.  760,  102  8.  W. 
248,  31  Ky.  L.  Rep.  335,  it  appeared  that  at 
a  general  election  for  various  public  officers 
the  following  facts  occurred  at  twenty-four 
different  election  districts:  In  one  precinct 
about  the  hour  of  closing  the  polls  the  bal- 
lot box  was  carried  away  by  a  band  of  men; 
in  three  precincts  no  election  whatever  was 
held;  in  nine  precincts  the  elections  were 
held  at  other  than  the  regularly  appointed 
polling  places,  and  the  elections  conducted 
prrf<?tically  by  one  party,  the  other  party 
not  having  been  notified  of  the  change  that 
in  some  of  these  precincts  the  votes,  were 
cast  "alphabetically";  in  one  precinct  at 
about  the  closing  hour  an  inspector  of  elec- 
tion threw  the  ballot  box  into  the  fire;  in 
another  district,  while  the  ballots  were  being 
counted,  a  band  of  armed  men  rushed  into 
the  polling  room,  knocked  the  Republican 
sheriff  down,  overturned  the  stove,  and  scat- 
tered the  ballots,  while  another  band  of  men 
picked  up  the  ballots  and  ballot  box  and  car- 
ried them  away;  in  one  precinct  a  band  of 
armed  men  rushed  into  the  polling  room, 
drove  the  election  officers  away  and  forged 
the  returns;  in  another  district  the  Republi- 
can sheriff  of  election  was  arrested,  the  Re- 
publican challenger  denied  access  to  the  polls, 
the  Republican  judge  assaulted  and  dragged 
from  the  room,  and  the  returns  forged.  It 
was  held  that  the  entire  vote  of  these  dis- 
tricts must  be  rejected. 

In  Ford  v.  Hopkins,  141  Ky.  181,  132  S. 
W.  542,  it  appeared  that  at  an  election  for 
various  county  officers  one  of  the  parties  used 
a  fund  of  $14,000  for  the  pnrpose  of  buying 
votes;  the  other  side  expended  about  $6,000 
for  the  same  purpose.  It  was  held  that 
the  entire  vote  of  those  election  districts 
where  votes  were  purchased  should  be  re- 
jected. The  court  said:  "It  is  urged,  how- 
ever, that  in  order  to  set  aside  the  election 
it  must  be  shown  specifically  that  bribed 
votes  were  cast  sufficient  to  change  the  re- 
sult certified  by  the  election  officers.  It  is 
true  that  the  vote  of  a  precinct  of  a  county 
should  not  be  thrown  out  upon  a  presumption 
To  do  so  would  disfranchise  the  honest  eleo- 
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ioTSf  and  the  question  to  be  arrived  at,  if 
possible,  is,  who  received  the  majority  of 
legal  votes?  Any  fraud  is  not  to  be  pre* 
sumed.  If  one  claiming  to  be  elected  was 
not  a  party  to  the  fraud,  then  he  is  not 
affected  unless  it  affects  the  result.  .  .  . 
All  of  our  rights,  however,  reach  back  to 
and  are  based  upon  a  free  ballot,  because  the 
sovereignty  is  in  the  people.  If  the  source 
becomes  muddy  what  flows  from  it  will  also 
be  contaminated.  Hence  it  follows  that  when- 
ever fraud  or  bribery  so  far  enters  into  an 
election  that  it  is  impossible  to  tell  who  has 
been  elected  by  the  legal  votes,  it  is  not  to 
be  upheld.  .  .  .  McCarry  on  Elections, 
section  523,  lays  down  the  rule  that  the  en- 
tire vote  of  the  county  or  precinct  should 
not  be  rejected,  except  in  an  extreme  case, 
and  undoubtedly  this  is  a  safe  rule;  but  our 
Constitution  guarantees  a  free  and  equal 
election,  and  the  law  requires  that  if  it 
appear  from  the  entire  record  there  has 
been  such  fraud  or  bribery  in  the  conduct 
of  the  election,  although  not  perpetrated  by 
the  candidates,  that  neither  the  contestants 
nor  contestees  can  be  adjudged  to  have  been 
fairly  elected,  that  such  offices  be  decided 
vacant.  Such  wholesale  bribery  and  fraud  is 
shown  in  these  cases  that  the  court  feels 
bound  to  follow  this  rule.  The  wrongdoing 
exists  to  such  an  extent  that  it  is  impossible 
to  tell  who  was  fairly  elected.  It,  therefore, 
adjudges  that  the  election  in  question  was 
void  and  that  the  offices  of  circuit  court  clerk, 
county  judge,  county  attorney,  county  court 
clerk,  sheriff,  assessor,  and  common  school 
commissioner  of  Pike  county  are  vacant. 
.  .  .  It  is  true,  the  courts  are  disposed  as 
far  as  possible  to  uphold  popular  elections 
and  not  to  set  tliem  aside  for  light  and  trivial 
causes,  if  it  can  be  fairly  ascertained  that 
the  fraud  or  irregularities  occurring  did  not 
affect  tite  result.  In  other  words,  if  it  can 
be  ascertained  with  reasonable  clearness  that 
a  majority  of  the  legal  votes  have  been  cast 
for  the  apparently  prevailing  party,  the  elec- 
tion will  not  be  disturbed  for  mere  irregulari- 
ties or  sporadic  frauds  which  do  not  affect 
the  result.  But  in  this  case  no  fair  and  im- 
partial mind,  after  reading  the  record,  can 
say  with  any  reasonable  certainty  which  side 
received  a  majority  of  the  legal  votes  cast." 
In  Maynard  v.  Stillson,  108  Mich.  419,  68 
N.  W.  38«,  it  appeared  that  at  a  certain  elec- 
tion district,  wherein  many  foreigners  resided, 
an  interpreter  was  stationed.  Without  being 
called  on  he  went  within  the  booths  and  as- 
sisted and  showed  about  one  hundred  and 
fifty  Hollanders  how  to  vote.  It  was  held 
that  the  entire  vote  of  this  district  must  be 
rejected.  The  court  said:  "We  sliould  be 
careless  observers  of  current  events,  did  we 
not  know  and  recognize  the  circumstances, 
of  a  public  character,  preceding  and  attend- 


ing the  agitation  and  adoption  of  measures 
designed  to  correct  the  palpable  evils  con- 
nected with  our  elections  as  formerly  con- 
ducted. We  must  admit  that  the  legislature 
intended,  and  the  public  understood,  that 
thereafter  ballots  should  not  be  prepared, 
by  the  voter  or  others,  before  the  elector 
reached  the  polling  place,  and  that,  when  he 
reached  there,  he  was  not  to  be  annoyed  by 
importunities  or  more  potent  influences  cal- 
culated to  affect  or  prevent  his  free,  untram- 
meled  action.  To  this  end,  expensive  booths 
and  utensils  were  provided,  and  a  lawful 
fence'  required  to  remove  him  from  his  fel- 
lows. It  is  now  claimed  that  this  is  direc- 
tory, and  unless  the  injured  party  can  show 
that  a  radical  departure  from  the  plain  pro- 
visions of  the  law  actually  resulted  in  a 
loss  of  votes  to  the  relator,  and  a  conse- 
quent change  of  result,  there  is  no  occasion 
to  disturb  the  result  as  declared;  and  the 
reason  alleged  is,  not  that  there  is  no  proba- 
bility that  the  relator  has  suffered,  but  that 
he  must  submit  to  a  probable  wrong,  lest 
some  voters  not  responsible  should  lose  their 
votes.  .  .  .  We  are  not  sufficiently  credu- 
lous to  suppose  that  an  election  board  could 
be  so  ignorant  as  not  to  know  that  the  law 
was  tranagressed  by  the  course  permitted  in 
this  case;  and,  unless  we  are  to  put  a  premi- 
um upon  such  conduct,  and  invite  its  repeti- 
tion throughout  the  state,  we  must  conclude 
that  some  of  the  voters  must  lose  their  votes, 
through  their  offending  officers.  The  readiest 
way  to  stop  fraud  and  corruption  at  elections 
is  to  see  to  it  that  the  same  is  not  rewarded 
by  success;  and  when,  by  the  connivance  and 
procurement  of  the  election  officers,  the  law 
iS)  in  essential  particulars,  disregarded,  so 
that  candidates  and  voters  lose  the  benefit 
of  its  protective  provisions,  under  circum- 
stances well  calculated  to  produce  the  belief 
that  such  conduct  may  have  changed  the  re- 
sult from  what  it  would  otherwise  have  been, 
there  is  as  great  danger  of  wrong  to  the 
individual  voter  through  counting,  as  ex- 
cluding, the  vote  of  the  precinct.  If  we  were 
to  suppose  a  case  where  the  booth  was  dis- 
pensed with,  or  where  persons  were  allowed 
in  the  booth  with  all  electors,  it  would  be 
possible  that  no  fraud  was  perpetrated,  and 
that  the  result  was  in  no  way  affected  there- 
by; but,  in  the  face  of  the  law,  such  a  prac- 
tice would  be  only  less  surprising  than  such 
a  result,  for  we  all  know  that  there  could 
be  but  one  object  for  such  course.  In  such  a 
case  no  one  would  contend  that  the  election 
would  be  valid,  and  that  the  vote  of  the 
precinct  should  be  counted.  The  provisions 
of  the  law  would  be  held  mandatory,  and  we 
think  they  should  be  in  this  instance.  The 
law  has  attempted  to  provide  uniform  and 
strict  regulations  for  elections.  While  we 
are  not  prepared  to  say  that  the  vote  of  a 
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Iirecinet  ahonld  be  thrown  out  for  a  failure 
«n  the  part  of  the  inspectors  to  attain  ab- 
solute perfection  in  the  conduct  of  an  election, 
where,  as  in  this  case,  the  whole  body  of 
-electors  have  been  subjected  to  the  possibility 
<of  a  forbidden  influence,  and  a  large  portion 
are  shown  to  have  been  approached  in  for- 
bidden  ways,  under  ciroumstances  strongly 
indicating  a  fraudulent  design,  the  vote  of 
the  precinct  should  be  thrown  out,  if  the  re- 
sult would  be  thereby  changed." 

In  SUte  V.  Collier,  72  Mo.  13,  27  Am.  Rep. 
417,  it  appeared  that  a  candidate  for  county 
judge  offered  to  serve  for  $1,200  a  year,  the 
statutory  salary  being  $2,600  per  year.  Dur- 
ing  the  campaign  he  mad^  speeches  and  other- 
wise informed  the  voters  of  his  intention 
as  to  the  salary.  It  was  shown  tiiat  many 
voters  voted  for  him  because  of  this  offer. 

4 

It  was  held  that  the  entire  election  must  be 
set  aside.  The  court  said:  "Here,  it  is  true, 
the  result  of  the  respondent's  action,  if  he 
complies  witli  his  promise,  will  not  be  as 
there,  the  enriching  of  the  county  treasury 
by  refraining  from  withdrawing  therefrom  a 
sum  of  money,  thereby  benefiting  pecuniarily 
each  taxpayer  in  the  county;  but  the  legal 
effect  of  the  offer  of  the  respondent  is  in 
no  wise  different;  for  while  he  did  not  pro- 
pose to  oirich  the  treasury  of  the  county,  aa 
in  the  Wisconsin  case,  he  did  propose  to 
impoverish  himself,  and  to  benefit  every 
suitor  who  might  come  before  him  in  his 
judicial  capacity,  by  diminishing  his  lawful 
fees  to  less  than  one-half  their  usual  rate. 
In  other  words,  he  appealed,  and  the  de- 
murrer admits  he  was  successful  in  that  ap- 
peal, not  to  the  fair  and  honest  judgment 
of  the  voters  touching  his  qualifications  and 
fitness  for  the  ofiSce  to  which  he  aspired,  but 
to  the  cheapness  with  which  he  would  dis- 
charge his  judicial  duties.  He  said  to  the 
voters  in  effect  and  with  effect:  '£lect  me 
probate  judge  of  your  county,  and  no  suitor 
who  comes  before  me  shall  ever  be  charged 
even  half  the  fees  which  the  law  allows;' 
thus  making  the  office  which  he  sought  not 
a  matter  of  qualification  but  of  bargain  and 
sale.  It  is  not  necessary  in  this  case  to 
show,  as  claimed  by  counsel  for  respondent, 
that  he,  or  those  who  voted  for  him,  have 
been  guilty  of  the  crime  of  bribery  in  its 
strict  sense.  In  instances  like  the  present; 
instances  involving  the  freedom  and  purity 
of  elections,  that  term  possesses  a  broader 
significance." 

In  Van  Amringe  v.  Taylor,  108  N.  C.  196, 
12  S.  £.  1005,  it  appeared  that  an  unauthor- 
ized person  fraudulently  obtained  the  regis- 
tration books  in  an  election  district  and 
unlawfully  proceeded  to  conduct  the  election. 
It  was  held  that  the  election  was  void. 

In  the  case  of  In  re  Duffy,  4  Brewst.  (Pa.) 
531,  it  appeared  that  in  several  election  dis- 
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tricts  unqualified  persona  took  charge  of  the 
conduct  ol  the  elections.  Some  of  them  were 
intoxicated  and  boisterous.  They  intimidated 
and  by  force  kept  away  the  proper  officers. 
They  also  drove  away  the  overseers  from  the 
polls  and  received  and  deposited  illegal  votes. 
It  further  appeared  that  they  forged  the 
true  returns.  It  was  held  that  the  entire 
vote  in  these  election  distrifita  should  be  re- 
jected. 

In  Conway  v.  Carpenter,  11  W.  N.  C.  (Pa.) 
169»  it  a{>peaxed  that  one  Kopp,  an  officer  of 
election,  conspired  with  several  others  to  falsi- 
fy the  returns  in  several  election  districts. 
In  one  district  Kopp  rifled  the  ballot  box;  and 
in  another  district  the  results  were  deliber* 
ately  changed.  It  was  held  that  the  votes  of 
these  two  election  districts  must  be  rejected. 
The  court  said :  "The  last  question  presented 
for  our  considextttion  is  one  which  is  vital, 
and  which  is.  the  great  central  question  in 
this  case.  Must  we  eawlude,  and  thus  throw 
out  the  vote  in  any  precinct  in  this  wardT 
If  aOf  it  is  clear  that  we  mnat  assign  reasons 
of  weight  for  a  decision  which  may  disfran- 
chise many  legal  voters.  As  to  two  of  the 
precincts  attacked,  the  fourth  and  the  four- 
teenth, it  is  as  well  to  say  at  once,  that  we 
do  not  see  sufficient  evidence  to  warrant  ua  in 
applying  so  radical  a  remedy  aa  the  rejec- 
tion of  the  whole  vote  or  return.  True,  the 
conduct  of  certain  offloers  in  both  precincts 
was  disgraceful  in  the  extreme;  but  the  polls 
can  be  purged^  and,  if  necessary,  we  will  do  it, 
and  thus  endeavor  to  save  to  the  legal  voter 
with  more  certainty  his  franchise.  When, 
however,  we  come  to  consider  the  evidence  in 
regard  to  the  conduct  of  the  eleetion  in  the 
sixth  and  second  precincts  of  this  ward,  our 
course  is  a  plain  one,  and  the  remedy  we  are 
about  to  apply  will  be  as  radical  as  the  acts 
of  the  officers  in  both  precincts  were  criminal 
and  infamous.  By  the  record  before  the 
court,  in  the  sixth  division  of  this  ward,  the 
judges  who  counted  and  returned  the  vote 
cast  at  this  election,  were  obliged  to  return 
as  follows,  to  wit:  'The  sixth  division  of 
this  ward  has  not  been  counted  for  the  reason 
that  there  has  been  no  legal  return  from  this 
division,  and  no  papers  found  in  the  ballot 
box.'  By  the  evidence  now  before  us,  it  ap- 
pears that  the  judge  of  the  election,  one 
Kopp,  now  a  fugitive  from  justice,  rifled  the 
ballot  box,  and  also  destroyed  tickets  in  num- 
ber from  100  to  130,  and  substituted  other 
tickets  with  the  name  of  the  respondent 
thereon.  What  faith  can  a  court  place  in 
anything  done  in  this  division  on  election 
day,  and  whfsn  the  ballot  box  and  the  ballots 
have  both  been  debauched?  How  can  we 
assume  amythiiig  in  favor  of  any  paper  now 
produced?  In  the  second  division  of  this 
ward  a  state  of  things  existed  as  bad,  if  not 
worse,  than  that  above  described,  for,  in  this 
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ineianee,  weare  forced  to  believe  that,  after 
the  close  of  the  polls,  the  re&ult  of  the  elec- 
tion was  deliberately  changed  by  a  conspiracy 
among  the  election  officers  named  in  the  evi- 
dence, and  it  is  believed  that  this  conspiracy 
extended  to  persons  outside  the  poll.  The 
testimony  upon  this  point  was  very  vigor- 
ously attacked  by  the  respondent,  and  if  the 
evidence  of  Kane  stood  alone,  we  should 
hesitate  to  believe  that  conduct  so  disgrace- 
ful did  reallv  occur.  But  Kane  is  corrobo- 
rated,  because,  while  Conway  was  returned  as 
receiving  sixty-four  votes,  many  more  citi* 
zens  swore  that  thev  voted  for  him.  More 
than  seventv  voters  also  swore  that  thev 
voted  for  hini,  for  they  examined  the  tickets, 
while  the  ballot  box  proved  tliat  Carpenter's 
name  had  been  pasted  over  twenty-two  of 
these  tickets.  Every  precinct  must  stand  or 
fall  by  the  evidence  produced  concerning  each, 
•and  no  one  case  can  be  a  precedent  for  any 
other.  -  Had  the  evidence  involved,  as  in  the 
fourth  division,  the  conduct  of  one  officer 
only,  or}  as  in  the  fourteenth,  of  general  evi- 
dence including  certain  officers  only,  and  of 
persons  outside  the  polls,  we  might  hesitate 
as  to  the  rule  w*e  should  adopt:  but  where, 
as  in  this  instance,  we  find  a  criminal  con- 
spiracy  among  those  especially  charged  with 
the  duty  of  counting  and  returning  the  num- 
ber of  ballots  cast  for  each  candidate,  when 
we  find  the  count  itself  debauched,  what  con- 
fidence can  we  place  in  the  returns,  or  in  the 
papers  prepared  by  the  very  men  who  have 
either  countenanced  or  perpetrated  the  fraud  ? 
We  cannot  purge  this  poll  with  any  certainty, 
and,  as  the  case  is  exceptional,  we  apply  a 
radicar  remedy  by  rejecting  it  altogether,  so 
that  it  may  be  understood  that  those  who 
place  in  power  men  who  will  act  thus  must 
take  the  consequences." 

Violation    of    Etection    Law, 

Of  Maxdatoky  Provision. 

Where  the  election  officers  in  an  election 
district  fail  to  obey  the  mandatory  provisions 
of  a  statute  relating  to  the  conduct  of  the 
election  and  designed  to  secure  the  secrecy 
and  integrity  of  the  ballot,  this  action  will 
taint  the  votes  with  irregularity  and  cause 
the  rejection  of  the  entire  vote  in  that  dis- 
trict. 

United  States. — See  Smith  v.  Board  County 
Com'rs,  45  Fed.  725. 

Arkansas. — Freeman  v.  Lazarus,  61  Ark. 
247,  32  S.  W.  680 ;  Rhodes  v.  Driver,  69  Ark. 
501,  65  S.  W.  106;  Williams  v.  Buchanan, 
86  Ark.  259,  110  S.  W.  1024. 

California. — Knowles  v.  Yates,  31  Oa).  82; 
People  V.  Scale,  52  Cal.  620;  Tebbe  v.  Smith, 
108  Cal.  101,  41  Pac.  464,  49  Am.  St.  Rep. 
68. 


Colorado.'— \'igi\  v.  Garcia,  36  Coio.  430, 
87  Pac.  543. 

Georgia. — Franklin  v.  Kaufman,  65  Ga. 
260. 

Idaho. — Chamberlain  v.  Woodin,  2  Idaho 
642,  23  Pac.  177. 

/t;ii»ot«.— Williams  v.  PotUr,  114  III.  628, 
8  N.  £.  729;  Simons  v.  People,  18  111.  App. 
688. 

Kansas. — State  v.  Marston,  6  Kan.  524; 
State  V.  Stevens,  23  Kan.  456,  33  Am.  Rep. 
175. 

Kentucky. — Struss  v.  Johnson,  100  Ky. 
319,  38  S.  W.  680;  Neelev  v.  Rise,  123  Ky. 
806,  97  N.  W.  737;  Ford  v.  Hopkins,  141 
Ky.  181,  132  S.  W.  542;  Butler  v.  Roberson, 
158  Ky.  101,  164  S.  W.  340. 

Michigan. — Atty.-Gen.  v.  McQuade,  94  Mioh. 
439,  53  N.  W.  944;  Atty-Gen.  v.  May,  99 
Mich.  638,  58  N*.  W.  48*3,  26  L.R.A.'325; 
Atty.-Gen.  v.  Kirby,  120  Mich.  692,  79  N.  W. 
1009. 

Missouri. — Zeiler  v.  Chapman,  54  Mo,  502; 
State  V.  Frazier,  98  Mo.  426,  11  S.  W.  973, 

Montana. — Heyfron  v.  Mahoney,  9  Mont. 
497,  24  Pac.  93,  18  Am.  St.  Rep.  757;  Lloyd 
V.  Sullivan,  9  Mont.  577,  24  Pac.  218. 

Pennsylvania. — In  re  Contested  Election,  1 
Brewst.  126;  Matter  of  Contested  Election,  1 
Brewst.  140;  In  re  Duffy,  4  Brewst.  531; 
Penn.  Dist.  Election,  2  Pars.  Eq.  Cas.  526: 
Kneass's  Case,  2  Pars.  Eq.  Cas.  563;  Matter 
of  Barber,  10  Phila.  570,  31  Leg.  Int.  300; 
Melvin's  Case,  68  Pa.  St.  333. 

T€4Pas. — Ex  p.  Kennedy,  23  Tex.  App.  77, 
3  S.  W.  114;  McKinney  v."^  O'Connor,  26  Tex.  5. 

In  Tebbe  v.  Smith,"  108  (  al.  101,  41  Pac. 
454,  49  Am.  St.  Rep.  68,  it  appeared  that 
at  an  election  for  county  superintendent  of 
schools  the  officers  of  election  in  one  district 
did  not  open  the  polls  imtil  ten  o'clock  a.  m. 
The  statute  relating  to  elections  provided 
that  the  polls  should  be  opened  at  sunrise. 
It  was  held  that  the  entire  vote  of  this 
district  must  be  rejected.  The  court  said: 
"It  is  the  duty  of  the  courts  so  far  to  adhere 
to  the  substantial  requirements  of  the  law 
in  regard  to  elections  as  to  preserve  them 
from  abuses  subversive  of  the  rights  of  the 
electors.  And  under  this  vicAv  the  question 
becomes  a  broader  one  than  can  be  disposed 
of  by  answering  that  in  the  individual  case 
no  harm  resulted.  ...  In  this  case  we 
are  quite  willing  to  believe  that  the  miscon- 
duct of  the  officers  Of  Lake  pi'ccinct  was 
prompted  by  nothing  worse  than  ignorance 
and  lack  of  appreciation  of  the  responsibil- 
iticH  of  their  positions,  and  we  may  say  fur- 
ther, for  such  is  the  evidence,  that  no  harm 
is  shown  to  have  resulted  from  their  conduct: 
but,  looking  to  the  purity  of  elections  and 
integrity  of  the  ballot  box,  we  are  constrained 
to  hold  that  conduct  like  this  amounts  in 
itself  to  such  a  failure  to  observe  the  sub- 
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Btantial  requirements  of  the  law  as  must  in* 
validate  the  election.  And,  while  reluctant 
so  to  hold  in  this  instance,  we  are  confirmed 
in  the  opinion  hy  consideration  of  the  fact 
that  any  other  interpretation  Would  add 
jrrave  perils  to  the  safe  conduct  of  our  elec- 
tions which  are  already  harassed  hy  dangers 
enough.  The  votes  of  T^ke  precinct  should, 
therefore,  have  l)een  rejected." 

In  Lloyd  v.  Sullivan,  9  Mont.  677,  24  Pac. 
218,  it  appeared  that  the  officers  of  election 
at  one  precinct  violated  the  mandatory  pro- 
visions of  the  election  law  as  to  the  selection 
and  qualification  of  clerks.  It  was  held  that 
their  conduct  vitiated  the  entire  vote  of  that 
precinct.  The  court  said:  "What  are  the 
duties  which  the  law  devolves  upon  thfe  clerks 
of  an  election?  Trevious  to  votes  heing 
taken,  the  .  .  .  clerks  of  election  shall 
take  and  subscribe  the  following  oath:  I," 
A.  B.  do  solemnly  swear  or  affirm  that  I  will 
perform  the  duties  of  clerk  of  the  election, 
according  to  law  and  the  best  of  my  ability, 
and  that  I  will  studiously  endeavor  to  pre- 
vent fraud,  deceit,  and  abuse  in  conducting 
the  same.'  (Comp.  Stats,  fifth  div.  §  1015.) 
At  the  opening  and  before  the  closing  of  the 
polls,  *one  of  the  clerks,  under  the  direction 
of  the  judges,  shall  make  proclamation  of  the 
i^ame.'  (Comp.  Stats,  fifth  div.  §  1017.) 
.  .  .  All  the  statutory  provisions  requir- 
ing the  services  of  the  clerks  of  the  election 
at  precinct  34  were  deliberately  violated  by 
the  three  judges.  The  clerks  were  selected 
with  the  understanding  that  they  did  not 
possess  the  necessary  qualifications,  and  that 
they  should  not  perform  their  lawful  duties. 
The  poll  book,  which  is  mentioned  in  the 
last  section,  was  delivered  personally  by 
Pcnnvcook  to  the  countv  clerk.  There  is  no 
evidence  to  prove  the  time  when  the  poll 
books  and  returns  were  prepared,  but  Ander- 
son did  not  afllx  his  signature  until  the  un- 
usual hour  of  midnight  upon  the  second 
or  third  day  after  the  election,  and  the  name 
of  his  coder k,  Keefe,  was  not  visible.  In  the 
meantime  Pennycook  had  visited  Butte  and 
returned,  and  it  is  needless  to  say  that  it  was 
generally  known  then  from  the  news  of  the 
election  which  had  been  received  that  the 
vote  of  precinct  34  might  turn  the  scale  in 
tlic  county  of  Silver  Bow  and  the  state.  He 
was  compelled  to  make  another  trip  to  Butte 
and  carried  the  poll  book,  which  for  some 
inexplicable  reason  had  not  been  put  in  prop- 
er form  as  promptly  as  tl'e  law  demands. 
Some  of  the  citations  refer  to  the  legal  neces- 
sity for  rejecting  the  vote  of  a  precinct  under 
the  facts  appearing  in  the  record,  and  all  the 
authorities  lead  to  this  conclusion.  In  [6] 
American  and  English  Encyclopedia  of  Law, 
page  334,  we  read:  *But  if  the  irregularities 
are  so  great  that  the  election  is  not  conducted 
in  accordance  with  law,  either  in  form  or  sub- 
Ann.  Cas.  :1018a — 4. 
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stance,  where  they  are  matters  of  substance, 
and  render  the  result  uncertain,  and  where 
thev  are  fraudulent,  and  the  result  is  ren- 
dered  uncertain  thereby,  the  returns  should 
be  set  aside,  and  the  persons  required  to  prove 
the  legal  votes  cast  for  them.  Where  the 
incompetency,  inefficiency,  and  reckless  disre- 
gard of  the  essential  requirements  of  the  law 
prevail  to  such  an  extent  that  the  acts  of  the 
officers  must  be  deemed  unreliable,  this  will, 
of  necessity,  have  the  same  effect  as  fraudu- 
lent action,  and  be  ground  for  rejecting  the 
returns.  .  .  .  We  therefore  conclude  tliat 
the  fhidings  of  the  court  below,  regarding  the 
legal  effect  of  the  election  held  upon  the  iirat 
day  of  October,  1880,  at  preciact  34,  are  con< 
trarv  to  the  evidence  and  ahould  be  set  aside. 
The  returns  thereof  do  not  show  the  true 
result  of  the  votes  which  were  cast  for  the 
candidates,  including  the  contestants  for  the 
oflice  of  sheriff.  Hie  oiftoers  did  not  canvass^ 
count,  and  make  said  returns.  The  election 
was  conducted  in  violation  of  the  liiws  regu* 
lating  the  same,  and  the  opportunity  was 
afforded  for  the  perpetration  of  crimes  against 
the  suffrages  of  the  people.  Ballots  were 
illegaHy  marked  after  they  had  been  de- 
livered to  the  judges  to  be  put  in  the  box. 
The  official  stamp  wa«  unlawfully  placed 
upon  ballots  by  one  of  the  judges  after  the 
polls  were  closed.  Fraud  was  committed  by 
the  officers  of  the  election  to  such  an  extent 
that  the  actual  vote  of  the  precinct  cannot 
be  ascertained,  and  the  returns  are  valueless 
as  evidence  and  must  be  rejected." 

In  Franklin  v.  Kaufman,  65  Gki.  260,  the 
court  said:  **There  is  no  dispute  as  to  the 
fact  that  a  magistrate  who  was  himself  not 
a  candidate,  was  to  have  been  had,  and  in- 
deed was  had  for  half  the  day,  and  then 
refused  td  preside  any  longer.  To  have  made 
the  election  legal,  this  officer  should  have 
continued  in  the  performance  of  the  duty 
assumed,  until  the  same  was  fully  discharged, 
and  his  failure  to  do  so  necessarily  invali- 
dated the  election,  none  other  being  present 
who  was  qualified  to  relieve  him." 

In  Vigil  V.  (Jarcia,  36  Colo.  430,  87  Pac 
543,  it  appeared  tliat  in  addition  to  numerous 
other  irregularities  the  election  officers  at 
one  precinct  violated  the  Australian  Ballot 
Law  by  permitting  open  voting.  The  entire 
vote  of  the  district  was  rejected.  The  court 
said :  "The  court  found  *that  in  precinct  31, 
ward  4,  city  of  Trinidad,  the  entire  returns 
are  so  far  vitiated  and  discredited  by  the 
gross  frauds  and  irregularities  committed 
in  said  precinct  by  the  judges  and  clerks  of 
election  and  intermeddlers,  that  the  entire 
vote  of  said  precinct  should  be  rejected.* 
This  general  finding  is  based  upon  the  further 
special  findings  that  one  of  the  judges  of 
election  in  precinct  31  was  intoxicated,  and 
was    absent   many    times    from   the   polling 
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place  during  the  casting  of  the  ballots;  was 
asleep  during  a  large  part  of  the  time  in 
which  the  ballots  were  counted;  that  he  elec- 
tioneered against  a  portion  of  the  Republican 
ticket  in  the  polling  place;  that  a  large  num- 
ber of  foreigners,  who  were  designated  and 
known  as  'strikers/  were  huddled  together  in 
quarters  adjacent  to,  and  in,  the  macaroni 
factory  located  in  this  precinct;  that  these 
strikers  were  supported  by  the  strike  com- 
mittee and  were  not  bona  fide  residents  of  the 
precinct;  they  cast  their  votes  and  imme- 
diately disappeared;  persons  who  were  not 
registered  voted  on  the  names  of  registered 
voters  who  did  not  vote;  that  persons  were 
assisted  in  preparing  their  ballots  by  inter- 
preters who  were  not  sworn;  that  many  per- 
sons were  assisted  who  were  not  sworn  as  to 
their  own  inability,  but  no  record  of  assist- 
ance was  kept;  a  large  number  of  intruders 
and  persons  not  sworn  assisted  in  keeping  the 
tallies  or  in  reading  off  the  ballots;  that 
during  a*  portion  of  the  time  there  was  but 
one  sworn  officer  assisting  in  the  counting 
and  canvassing  of  the  votes;  two  deputy 
clerks  in  the  office  of  the  contestee  unlawfully 
participated  in  the  count  and  canvass  of  the 
votes,  neither  of  whom  were  sworn  officers 
of  said  precinct,  and  said  deputies  are  still 
holding  office  under  the  contestee.  The  candi- 
date for  justice  of  the  peace  upon  the  Demo- 
eratic  ticket  assisted  in  counting  the  votes. 
The  registration  in  this  precinct  was  great- 
ly in  excess  of  all  previous  elections;  the 
secrecy  of  the  ballot  was  destroyed;  almost 
every  ballot  bore  a  distinguishing  mark, 
showing  the  number  of  the  ballot,  and  the 
ballots  were  not  numbered  in  pen  and  ink,  as 
required  by  law^  but  were  folded  and  then 
marked  with  an  indelible  pencil  in  sucli  a 
manner  as  to  leave  the  number  plain  and 
visible  upon  a  portion  of  the  ballot.  The 
trial  court  in  addition  to  its  findings,  ren- 
dered an  opinion  in  which  it  is  stated  that 
about  296  more  ballots  were  found  in  the 
box  than  appeared  on  the  polling  list  kept 
by  the  clerks;  that  this  irregularity  was 
sought  to  be  explained  by  presenting  some 
loose  sheets  of  paper  on  which  the  names  of 
296  voters  appeared,  but  that  these  loose 
sheets  were  not  certified  to  or  were  not  in 
any  way  authenticated  by  the  proper  election 
officials  as  being  a  part  of  the  polling  list. 
.  .  .  We  have  made  a  careful  examination 
of  the  record,  and  find  that  there  is  legal 
and  competent  testimony  upon  which  the 
court  might  have  made  its  findings.  As  to 
the  intoxication  and  electioneering  of  the 
judge  of  election,  there  is  practically  no  dis- 
pute and  many  of  the  other  findings  are  sup- 
ported by  a  great  preponderance  of  the  tes- 
timony. However,  it  will  serve  no  good 
purpose  to  analyze  the  testimony  of  the 
several  witnesses  for  the  purpose  of  deter- 


mining whether  the  findings  are  supported 
by  a  preponderance  of  the  testimony  or  not. 
If  there  is  anything  that  is  well  settled  in 
this  state,  it  is  that  this  court  will  not  set 
aside  the  findings  of  fact  of  the  trial  court  if 
they  are  supported  by  competent  testimony. 
.  .  .  And  this  is  particularly  true  in 
cases  of  contested  election.  Leighton  v.  Bates, 
24  Colo.  311.  .  .  .  It  is  urged  with  great 
force  that  the  vote  of  this  precinct  should 
not  be  rejected,  because  by  rejecting  it  legal 
electors  who  honestly  cast  their  ballots  will 
be  disfranchised  and  will  have  lost  their 
right  to  vote,  through  no  fault  of  theirs,  but 
because  of  the  misconduct  of  others.  There  is 
force  in  this  contention.  If  possible  to  avoid 
it,  the  innocent  should  never  lose  their  votes 
because  of  the  misconduct  or  the  n^ligence 
of  others,  but,  under  our  form  of  government, 
if  there  is  anything  that  should  be  held  sa- 
cred,  it  is  the  ballot;  and  if  the  aspiranta 
for  office,  the  election  officials,  and  the  party 
leaders  so  far  forget  themselves  as  to  commit, 
or  permit  the  commission  of,  gross  frauds, 
so  that  the  will  of  the  legal  electors  cannot 
be  determined,  there  is  nothing  left  for  the 
courts  to  do  but  to  set  aside  the  election  in 
the  precincts  contaminated  by  such  fraudu- 
lent conduct.  Where  fraud  and 
irregularities  occur  in  the  conduct  of  an  elec- 
tion to  such  an  extent  that  it  is  impossible 
for  the  contest  tribunal  to  separate  with 
reasonable  certainty  the  legal  from  the  il- 
legal or  spurious  votes,  the  precinct  wherein 
the  fraud  occurs  should  be  excluded.  This  is 
the  well-settled  law.  If  this  were  not  the 
law,  one  or  two  precincts  in  which  the  elec- 
tion is  fraudulently  conducted  could  prac- 
tically disfranchise  the  legal  voters  of  all  the 
remaining  precincts  in  the  county.  If  any 
persons  are  to  lose  their  votes  by  reason  of 
the  misconduct  of  the  election  officials,  it 
should ,  be  those  who  reside  in  the  precinct 
wherein  the  wrongdoini?  occurs,  rather  than 
to  have  the  legal  and  honest  votes  in  honest 
precincts  overcome  by  fraudulent  conduct 
taking  place  in  other  precincts  over  which 
they  have  no  control." 

To  the  same  effect  see  Atty.-Gen.  v.  Mc- 
Quade,  94  Mich.  439,  53  N.  W.  944,  wherein 
the  court  said:  **It  is  of  far  more  conse- 
quence to  the  people  of  this  state  and  to  the 
stability  of  our  form  of  government  that 
these  provisions  should  be  lield  mandatory 
than  is  the  fact  that  occasionally  tbe  will  of 
the  people  may  be  defeated  by  adhering  to 
them,  and  rejecting  the  entire  precinct  so 
tainted  with  fraud.  Whatever  may  have 
been  the  rule  under  former  election  laws,  it 
is  evident  that  under  this  statute  no  voter 
can  be  compelled  to  remove  the  secrecy  of 
his  ballot,  and  state  how  he  voted.  If  these 
provisions  are  held  directory  only,  it  follows 
that  the  intent  of  the  people  to  pass  a  law 
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to  presenre  the  purity  of  elections  is  defeated, 
and  the  statute  instead  provides  sure  means 
to  protect  and  cover  up  corruption  and  venal- 
ity. If  the  averments  of  the  replication  are 
maintained  by  proof,  it  follows  that  the  re- 
ceiving of  thirteen  votes  of  unregistered  per- 
sons, and  permitting  persons  to  enter  the 
booths  with  voters,  contrary  to  law,  tainted 
the  vote  of  the  whole  precinct." 

In  Atty.'Gen.  v.  May,  99  Mich.  538,  58 
N.  W.  483,  25  L.R.A.  325,  the  court  held  that 
the  entire  vote  of  an  election  district  should 
be  rejected,  where  it  appeared  that  the  in- 
spector of  election  voluntarily  assisted  a 
number  of  persons,  who  could  not  read  Eng- 
lish, how  to  vote.  The  court  said:  **Theee 
provisions  were  intended  to  secure  the  entire 
secrecy  of  the  ballot,  except  so  far  as  waa 
absolutely  neoessary  to  enable  such  electors 
as  could  not  read  English  to  have  assistance 
in  marking  it.  The  only  test  under  this  stat* 
ate  which  the  inspector,  who  is  designated  to 
assist  the  voter,  can  apply  to  determine 
whether  the  elector  can  resd  English,  is  that 
the  elector  shall  make  oath  of  the  fact.  No 
other  test  is  permissible,  and  it  is  unlawful 
for  any  inspector  to  assist  in  marking  a  ballot 
for  any  elector  who  claims  that  he  cannot 
read  English  until  such  elector  shall  have 
first  made  oath  to  the  fact.  The  construction 
contended  for  by  the  respondent  cannot  be 
given.  Such  interpretation  would  allow  a 
voter  to  be  assisted  upon  his  own  mere  state- 
ment that  he  could  not  read  English,  and 
give  inspectors  unlimited  discretion  to  mark 
ballots.  The  intention  of  the  legislature 
was  to  limit  the  marking  to  those  who  made 
the  oath,  or  to  those  who  from  physical  dis- 
ability could  not  mark  them.  This  intent 
is  evidenced  by  the  other  portions  of  the 
statute  above  quoted,  as,  by  section  26,  if 
the  ballot  is  seen  after  it  is  marked  by  any 
other  than  the  inspector  lawfully  assisting, 
so  as  to  disclose  any  of  the  candidates  voted 
for,  such  ballot  shall  not  be  received  or  de- 
posited  in  the  box;  and,  under  section  45, 
a  penalty  by  fine  and  imprisonment  is  im- 
posed upon  anyone  disclosing  the  contents 
of  a  ballot  seen  by  him.  These  provisions  are 
mandatory,  and  the  court  very  properly  so 
charged  the  jury.  ...  If,  therefore,  the 
court  was  in  error  in  directing  the  jury  that 
Mf  illegal  votes  were  received,  and  the  evi- 
dence does  not  show  in  whose  favor  the  il- 
legal votes  were  cast,  and  they  are  as  great 
in  number  as  the  majority  received  in  that 
voting  district,  then  the  election  in  the  dis- 
trict shall  be  thrown  out  and  disregarded  by 
you,'  it  could  not  affect  the  result.  We  need 
not,  therefore,  pass  upon  the  question  wheth- 
er the  court  was  or  was  not  correet  in  his 
instruction.  It  went  beyond  the  rule  laid 
down  in  Attorney  General  v.  McQuade,  94 
Mich.  439.    In  that  case  the  question  was  one 


of  fraud  affecting  the  whole  poll,  and  the 
rule  was  adopted  from  the  language  of  the 
court  in  Heyfron  v.  Mahoaey,  9  Mont.  497, 
and  other  cases  there  cited,  that  where  the 
frauds  are  of  such  character  that  the  correct 
vote  cannot  be  determined,  the  return  of  the 
precinct  will  be  rejected.  In  the  present  case 
the  inspectors  and  other  officers  of  the  vari- 
ous districts  are  not  charged  with  active 
fraud,  but  with  marking  ballots  of  those  who 
claimed  they  could  not  read  English  without 
their  having  first  made  oath  as  to  that  fact. 
This  may  have  arisen  from  the  interpreta- 
tion of  the  statute  now  claimed  by  respond- 
ent's counsel;  that  is,  that  such  provisions 
are  not  mandatory,  but  directory  merely. 
And  again,  it  appears  that  proofs  were  obtain- 
able and  actually  introduced  as  to  the  num- 
ber of  electors  whose  ballots  were  so  marked. 
This  would  noty  under  the  facts  shown,  neces- 
sarily taint  the  vote  of  the  whole  district,  and 
it  would  not  taint  the  whole  ballot  if  the 
jury  were  able  to  determine  the  correct  bal- 
lot, as,  under  such  circumstances,  it  would 
not  destroy  the  presumption  of  the  correct- 
ness of  the  other  ballots  cast.  But,  as  said, 
this  question,  as  it  relates  to  the  present  casei, 
is  of  but  little  moment,  f9r  the  jury  were 
able  to  determine  the  number  of  illegal  votes 
put  into  the  boxes  in  the  various  districts.*' 
In  Chamberlain  v.  Woodin,  2  Idaho  642, 
23  Pac.  177,  it  appeared  that  at  an  election 
district  the  officers  of  election,  contrary  to  a 
statute,  failed  to  challenge  a  number  of  per- 
sons who  did  not  appear  to  be  legal  voters. 
It  was  held  that  the  entire  vote  of  the  district 
should  be  rejected.  The  court  said:  "Our 
statute  does  not  define  what  constitutes  mal- 
conduet  of  the  officers  of  election,  but  it  must 
be  held  that  any  proceedings  which  result 
in  unfair  elections,  that  deprive  the  qualified 
elector  of  the  opportunity  of  peaceably  cast- 
ing his  ballot  and  having  it  counted  as  cast, 
or  that  permit  illegal  votes  to  be  cast  and 
counted,  are  within  the  statutory  provisions. 
Section  570  of  our  statutes  directs  that  the 
judges  of  election  must  challenge  any  person 
offering  to  vote  whom  they  know  or  suspect 
not  to  be  qualified;  also  it  is  required  the 
'election  register'  must  be  at  the  polls.  That 
the  judges  themselves  were  intimidated  does 
not  justify  such  conduct  on  their  part  as  re- 
sults in  an  unfair  election.  The  design  of 
the  law  is  that  the  election  shall  be  so  con- 
ducted as  to  result  in  the  free  expression  of 
the  legal  voters'  will.  If  this  fails,  from  any 
conduct  on  the  part  of  the  judges,  regardless 
of  the  cause,  the  law  is  not  fulfilled.  It  can- 
not be  doubted,  from  these  findings,  that  the 
election  was  irregular  in  the  highest  degree. 
The  findings  further  show  that  those  irregu- 
larities procured  the  appellant  to  be  declared 
elected,  when  he  had  not  received  the  highest 
number   of    legal   votes;    that,  illegal   votes 
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were  east  for  bimj  that,  if  the  illegal  votes 
cast  and  counted  for  him  were  deducted  from 
ilia  total  vote,  it  would  leave  him  with  fewer 
lejral  votes  than  respondent  had;  and  upon 
these  findings  the  court  rendered  judgment 
that  defendant  was  elected  to  the  office,  and 
appellant  was  not,  which  we  think  they  fully 
sustain.  .  .  .  From  this  mass  of  conflict- 
ing testimony  the  court  undertook  to  sift 
the  truth,  and  from  the  record  and  statements 
made  in  argument,  it  appears  the  court  con- 
cluded the  election  was  attended  with  such 
irregularities  as  to  wholly  vitiate  it,  and  it 
Ret  the  poll  aside.  With  such  a  conflict  in 
the  testimony  it  cannot  be  concluded  the  court 
erred,  but,  on  the  contrarv,  the  testimony 
shows  the  election  was  a  farce.  It  was  a 
scramble  between  contending  parties,  Jn  which 
the  law  was  ignored.  The  indulgence  of  such 
methods  would  speedily  convert  the  benefi- 
cent power  of  the  ballot  into  an  engine  of 
fraud  and  lawlessness.  The  lower  court  prop- 
erly treated  it  as  void,  and  set  the  return 
aside,  which  was  justified  by  the  law  as 
well  as  the  facts." 

In  Penn  Dist.  Election,  2  Pars.  Eq  Cas. 
(Pa.)  526,  the  vote  of  an  entire  election  dis- 
trict was  rejected  because  the  officers  of  elec- 
tion closed  the  polls  two  hours  earlier  than 
as  provided  by  statute. 

In  Melvin's  Case,  68  Pa.  St.  333,  it  ap- 
peared that  the  officers  of  election  conducted 
the  election  in  one  district  at  another  place 
than  the  one  regularly  designated,  and  at 
another  district  they  did  not  open  the  polls 
until  two  o'clock  p.  m.  The  entire  votes  in 
those  districts  were  rejected.  The  court  said: 
"A  fixed  place,  it  seems  to  me,  is  as  absolutely 
a  requisite  according  to  the  election  laws 
as  is  the  time  of  voting.  The  holding  of 
elections  at  the  places  fixed  by  law  is  not 
directory;  it  is  mandatory  and  cannot  be 
omitted  without  error.  ...  By  the  15th 
section  of  the  Act  of  July,  1839,  the  inspectors 
and  judges  are  required  *to  meet  at  their 
respective  places  appointed  for  holding  the 
election  in  the  district  to  which  thev  re- 
spectively  belong,  before  nine  o'clock  in  the 
morning  of  the  second  Tuesday  of  October 
of  each  and  every  year,'  etc.  Where  is  there 
any  authority  for  meeting  elsewhere?  1  find 
none.  But  this  was  disregarded  as  to  the 
places  fixed  in  the  case  in  hand,  without  even 
an  attempt  to  show  an  overruling  necessity 
justifying  it,  if  we  might  concede  that  that 
might  justify  it.  It  seems  to  us  that  if  the 
judges  could  carry  and  hold  the  electi(»n  in 
districts  half  a  mile  distant  from  the  ap- 
pointed places,  they  might  carry  and  hold 
them  three  miles,  as  they  did  in  one  district 
complained  of;  and  if  they  might  go  three 
miles  distant,  as  they  did  in  one  district, 
they  might,  without  alt?ring  the  principle  of 
action   in   the  least,  go   ten.     It   would   as- 


suredly inaugurate  a  fruitful  source  of 
fraud,  and'  furnish  a  most  fertile  field  of  liti- 
gation. We  cannot  give  our  aaaent  to  any 
such  practice.  In  Juker  v.  Commonwealth, 
8  Harris  484,  it  is  said  that  where  the  law 
prescribes  a  time  and  place  for  holding  a 
corporation  election  the  officers  may  not  hold 
the  election  at  another  time  and  place.  .  .  . 
That  a  whole  election  district  may  be  strick- 
en out,  on  showing  an  entire  disregard  of 
conformity  to  law,  in  holding  it,  either  by 
design  or  ignorance,  is  now  well  settled." 

In  Atty.-Gen.  v.  Kirby,  120  Mich.  692,  79 
X.  W.  1009,  it  appeared  that  the  inspector 
of  elections  at  one  precinct  appointed  one 
Kerr  to  act  as  "instructor"  among  the  for- 
eign born  citizens.  In  thus  acting,  Kerr  had 
free  access  into  the  booths  and  freely  con- 
versed with  the  voters  and  saw  how  they 
cast  their  votes.  It  was  held  that  bis  conduct 
was  in  violation  of  the  election  laws,  and 
that  the  entire  vote  of  the  district  should 
be  rejected.  The  court  said:  ''Manifestly, 
the  election  law  was  wholly  ignored  in  the  ap- 
pointment of  Mr.  Kerr,  in  intrusting  the  bal- 
lots to  him,  and  permitting  him  to  have  free 
access  to  the  electors  after  they  had  passed 
into  the  voting  precinct,  and  into  the  booths 
themselves.  It  is  urged  that  the  inspectors 
of  election  acted  in  good  faith,  and  supposed 
they  had  the  right  to  appoint  a  man  as  an 
instructor  of  election.  It  is  difficult  to  un- 
derstand how  intelligent  men  should  reach 
this  conclusion.  The  law  makes  no  such  pro- 
vision, but  makes  it  the  clear  duty  of  one 
inspector  to  keep  possession  of  the  ballots, 
and  to  hand  them  to  the  voters,  after  another 
inspector  has  opened  the  package,  and  still 
another  has  put  his  initials  upon  them.  It 
is  due  to  the  members  of  the  election  board 
to  say  that  there  is  no  evidence  that  they 
acted  from  corrupt  motives.  If,  however,  this 
conduct  can  be  sustained,  and  the  plain  pro- 
visions of  the  law  ignored,  rascals  can  <ery 
readily  make  the  same  plea,  and  it  would  be 
difficult  to  expose  their  rascality.  These  pro- 
visions of  the  law  have  been  held  mandatory. 
Atty.-Gen.  v.  McQuade,  94  Midi.  439;  Atty.- 
Gen.  V.  Stillson,  108  Mich.  419.  By  a  refer- 
ence to  the  latter  case,  on  page  421,  it  will 
appear  that  the  interpreter,  an  officer  pro- 
vided by  the  act,  was  stationed  very  near  to, 
and  in  plain  sight  of,  the  inspectors,  and 
talked  with  the  voters,  as  they  came  in,  in 
a  foreign  language.  It  does  not  appear  that 
there  was  more  evidence  of  fraud  in  that 
case  than  in  this.  That  cage  difi'ers  from 
this  only  in  two  particulars:  First,  that  the 
conversation  between  the  interpreter  and  the 
voters  was  not  in  the  English  language,  as 
it  was  in  this;  and,  second,  that  the  'instruc- 
tor/ as  he  was  called  in  this  case,  had  a 
better  opportunity  to  secretly  influence  elec- 
tors than  did   the   interpreter   in   that.     If 
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these  proTisions  ere  mAndatory,  and  we  have 
so  held,  they  cannot  be  evaded  by  showing 
that  the  parties  acted  in  good  faith  and  that 
voters  were  not  influenced.  The  law  was  in- 
tended to.  prevent  just  such  transactions  and 
chances  to  influence  voters,  and  courts  can- 
not fritter  them  away  by  permitting  jurors 
to  lind  that  there  was  no  fraud  and  that 
voters  were  not  unduly  influenced." 

In  £x  p.  Kennedy,  23  Tex.  App.  77,  3  S. 
W.  114,  the  court  said:  "It  will  thus  be 
seen  that,  though  the  fire  notices  required 
by  the  local  option  law  may  be  held  sufficient 
as  notice  of  said  election,  yet  the  failure  to 
do  anything  else,  or  to  comply  with  any  other 
requisite  of  the  law  that  may  be  essential 
in  furtherance  of  such  election  according  to 
the  laws,  will,  if  the  election  be  a  special 
one,  render  it  nugatory  and  void,  if,  thereby, 
electors  sufficient  to  have  dianged  the  result 
were  deprived  of  the  right  to  vote  at  said 
election.  When  a  special  or  local  election 
is  to  be  held,  then  all  the  requirements  of 
the  law  must  be  substantially  at  least,  if 
not  literally,  complied  with.  If  officers,  whose 
duty  it  is  to  send  out  or  deliver  election 
writs,  can  decline  and  refuse  to  do  so  as  to 
one  precinct,  they  could  as  well  do  so  as  to 
all  but  one,  which  they  might  know  would 
vote  their  own  sentiments  and  thereby  de- 
prive an  honest  majority  of  the  right  to  vote 
upon  a  matter  of  gravest  moment  to  their 
interests.  It  is  unnecessary  to  discuss  other 
questions  so  ably  argued  and  briefed  by  coun- 
sel on  both  sides.  VVe  are  of  opinion,  on  the 
facts  exhibited  in  this  record,  that  the  elec- 
tion for  local  option  in  Himt  county  on  the 
elerenth  of  December,  1866,  is,  for  tlie  reasons 
we  have  given  above,  an  absolute  miUiiy." 

Of  Directort  Provision. 

Though  election  officers  fail  to  oomply  with 
the  directory  provisions  of  a  statute,  if  there 
is  no  fraud  or  other  irregularity  and  the 
failure  to  comply  is  unintentional,  the  votes 
will  not  be  rejected.  Lee  v.  State,  4§  Ala. 
43;  Whipley  v.  MeKune,  12  Cal.  852;  Atkin* 
son  V.  Lorbeer,  111  Cal.  419,  44r  Pae.  162; 
Packwood  v.  Brownell,  121  Cal.  478,  53  Pae. 
1079;  People  v.  Prewett,  124  Gal.  7,  56  Pae. 
619;  People  v:  Lodi  High  Bctiool  Diet.  124 
Cal.  694,  67  Pae.  660;  Hayes  v.  Kirkwood, 
136  Cal.  306^  69  Pae.  30;  Kenw<Hrthy  r.  Mast, 
141  Cal.  S»8,  74  Pae.  841 ;  Abbott  v.  Hartley, 
143  Cal.  484»  77  Pae.  410;  McCiurthy  v.  Wil- 
■on,  146  Cal.  323,  82  Pae.  243;  Hardin  v. 
Cress,  113  Ky.  734,  68  S.  W.  1090,  24  Ky.  L. 
Rep.  513;  Taylor  v.  Taylor,  10  Minn.  107; 
Edson  ▼.  Child,  18  Minn.  64;  Steraper  t. 
Higgins,  38  Minn.  222,  37  N.  W.  05;  Soper 
▼.  Sibley  County,  46  Minn.  274,  48  N.  W. 
1112;  Penaington  v.  Hare,  60  Minn.  146,  62 
N.  W.  116;   Bowers  v.  Smithy  111  Mo.  45, 
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20  S.  W.  101,  33  Am.  St.  Rep.  491,  16  L.R.A. 
764;  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec. 
451,  14  Barb.  259;  Fowler  v.  State,  68  Tex. 
30,  3  S.  W.  265. 

In  Atkinson  v.  I^rbeer,  111  Cal.  419,  44 
Pae.  162,  it  appeared  that  in  one  election 
district  the  election  officers,  after  the  voting 
ended,  cleared  the  polls  of  all  bystanders  and 
lor  half  an  hour  counted  the  votes  behind 
closed  doors.  It  further  appeared  that  dur- 
ing this  half  hour  one  of  the  offiosrs  was 
absent.  A  statute*  provided  that  the  count- 
ing of  votes  should  be  conducted  publicly. 
It  was  held  that  the  statute  ^as  merely 
directory  and,  that  in  the  absence  of  fraud 
or  otlier  irregularity,  the  failure  on  the  part 
of  the  ofiicers  to  comply  with  its  terms  was 
not  sufficient  ground  for  rejecting  the  votes 
of  this  district.  The  court  said:  ''Election 
coiiteats  arising  out  of  irregularities  of  elec- 
tion officers  frequently  present  to  courts  the 
alternative  of  either  setting  aside  in  the  case 
in  hand  the  honest  and  clear  expression  of 
the  will  of  the  majority  of  the  voters,  or  of 
so  construing  the  election  laws  as  to  open 
the  door  to  future  frauds  which  it  is  the 
purpose  of  those  laws  to  prevent*  •  Of  course, 
neither-  the  -voters  nor  those  voted  for  have 
any  control  over  election  officers,  and  to  set 
aside  the  vote  of  a  precinct,  when  there  was 
clearly  no  fraud  or  any  mistake  affecting 
the  result,  for  mere  irregularities  occasioned 
by  tiie  ignorance  or  carelessness  of  election 
boards  would  in  many  cases  be  a  patent  in- 
justice. Moreover,  a  construction  requiring 
an  exceedingly  strict  compliance  with  all 
statutory  provisions  might  tempt  to  irregu- 
larities contrived  lor  tha  very  purpose  of 
vitiating  the  vote  at  a  certain  polling  place, 
and,  as  was  said  in  Whipley  v.  McKune,  12 
Cal.  361,  'might  lead  to  more  fraud  than  it 
would  prevent.'  On  the  other  hand,  (statu- 
tory provisions  which  are  clearly  mandatory 
must  be  substantially  complied  with;  and  even 
directory  provisions  cannot  be  so  grossly  de- 
parted from  as  te  make  it  impossible  or  ex^ 
tremelv  difficult  to  determine  whether  fraud 
had  been  committed  or  anything  done  which 
would  alTect  the  result.  The  provision  of  the 
statute  which  appellant  contends  was  violat- 
ed bv  the  acts  of  the  board  as  abonre  stated 
is  in  section  1252  of  the  Political  Code,  and 
is  as  follows:  'As  soon  as  the  polls  are 
finally  closed  the  judges  must  immediately 
proceed  to  canvass  the  votes  given  at  such 
election.  The  canvass  must  be  public,  in  the 
presence  of  bystanders.'  This  provision,  ac- 
cording to  the  current  of  authorities,  is  mere^ 
ly  directory.  .  .  .  When,  ...  it  may 
be  easily  shown  that  the  departure  from  a 
strict  compliance  with  directory  provisions 
was  not  accompanied  with  fraud  or  any  act 
affecting  the  result,  and  such  showing  is 
made,  then  the  vote  will   not  be  rejected. 
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(Russell  V.  McDo>relU  83  Cal.  70.)  In  the 
latter  case  the  subject  is  somewhat  fully 
discussed  in  the  opinion  of  the  court  delivered 
by  Chief  Justice  Beatty.  There  the  alleged 
misconduct  was  the  failure  of  the  election 
officers  to  comply  with  sections  1225  and 
1226  of  the  Political  Code,  which  provide 
that  the  name  and  registry  number  of  the 
voter,  and  in  cities  also  the  number  of  the 
street  where  he  lives,  etc.,  must  be  called 
out  in  an  audible  tone  of  voice  by  the  officer 
receiving  the  vote,  and  the  residence  must 
be  recorded  by  the  poll  clerk.  The  court, 
having  stated  the  general  rule  as  to  directory 
provisions,  say  also  that  the  neglect  of  such 
provisions  designed  to  prevent  fraud  'is 
ground  for  rejecting  the  entire  vote  of  a 
precinct  if  there  is  no  means  of  purging  the 
poll.'  And  the  court,  )n  speaking  of  the 
omission  of  the  officers  in  that  case,  further 
say :  *It  casts  suspicion  upon  their  integrity, 
and  is  sufficient  prima  facie  to  make  out  a 
case  of  fraud.  No  doubt  such  omission  is 
susceptible  of  explanation,  and  we  are  very 
willing  to  believe  that  the  officers  of  these 
precincts  erred  through  ignorance  of  the  law, 
and  were  not  actually  guilty  of  fraudulent 
intent.  But  as  the  case  is  presented  we  can* 
not  indulge  that  presumption.  The  officers 
were  not  called  as  witnesses,  as  they  should 
have  been,  to  prove  that  they  acted  as  they 
did  through  ignorance,  and  not  through  frayd* 
ulent  intent;  and,  in  the  absence  of.  any 
rebutting  proof  on  this  point,  we  feel  con- 
strained to  hold  that  the  contestant  made  out 
a  case  of  raalconduct  on  the  part  of  the  elec- 
tion board.'  The  rule  to  be  deduced  from 
these  views  is  that  where  the  failure  of  an 
election  board  to  comply  with  a  directory 
provision  la  of  such  a  character  that  it  can 
be  readily  shown  by  competent  proof  that 
no  fraud  was  committed,  and  no  harm  done 
by  BQch  failure,  and  such  proof  is  made, 
then  the  vote  will  not  be  rejected." 

In  Lee  v.. State,  40  Ala.  43,  it  appeared 
that  one  of  the  inspectors  of  election  was 
absent  lor  some  time  while  the  voting  was 
going  on.  It  was  held  that  this  waa  not 
sufficient  cause  for  the  rejection  of  the  entire 
vote  of  that  district.  The  court  said:  "We 
have  been  overwhelmed  by  the  multitude  of 
books  referred  to  by  the  counsel  for  the  de- 
fendant, in  their  arguments  and  briefs.  Most 
of  them  have  been  examined;  many  of  them 
are  altogether  inapplicable ;  and  some  of  them 
seriously  militate  against  the  view  which  we 
feel  oonatrained  by  a  high  sense  of  duty  to 
take  of  this  case.  To  adopt  technical  and 
stringent  rules  in  the  construction  of  our 
election  laws  will  be,  in  most  cases,  to  defeat 
the  very  objects  and  purposes  of  said  laws, 
and  to  disregard  the  honestly  and  fairly  ex* 
pressed  will  and  desire  of  the  people,  which 
it  is  manifestly  the  purpose  and  intention 


of  said  laws  to  secure  and  carry  into  effect. 
This  should  not  be  done.  A  more  liberal  and 
just  rule  of  interpretation  will  be  more  in 
harmony  with  the  manifest  policy  and  pur- 
pose of  said  laws,  and,  as  we  believe,  will 
promote  the  public  good  and  the  general 
welfare  of  the  people  of  the  state.  It  is 
admitted  by  the  defendant  that,  if  the  votes 
cast  at  said  box  number  one  be  counte<l,  then 
the  relator  was  elected  to  the  office  of  solicitor 
of  said  county  of  Barbour,  and  that  he  was 
not.  For  aught  that  appears  in  the  record, 
and  in  the  facts  agreed  on  by  the  parties, 
we  are  persuaded  and  satisfied  that  those 
votes  were  legally  counted.  There  ia  another 
reason,  satisfactory  to  us,  why  the  votes  cast 
at  said  box  should  not  be  rejected.  One  of 
the  two  inspectors  who  had  been  appointed, 
and  who  waa  not  present  when  the  poll  at 
said  box  was  opened,  and  whose  plsu;e  was 
filled  by  the  inspector  who  was  present,  came 
soon  afterwards,  and  claimed  that  he  was  one 
of  the  inspectors  originally  appointed,  and 
that  by  virtue  of  said  appointment,  -notwith* 
standing  his  place  had  been  filled  as  afore* 
said,  he  had  a  right  and  was  entitled  to 
participate  as  an  inspector  in  said  election, 
and  in  conducting  the  same.  Now,  it  may 
be  conceded,  perhaps,  that  his  legal  title 
as  inspector  was  destroyed  by  said  appoint- 
ment of  another  person  in  his  stead;  but  it 
did  not  destroy  his  color  of  title.  That  still 
remained.  He  had  the  evidence  of  his  ap- 
pointment, his  commission,  the  notice  of  his 
appointment  which  had  been  served  on  him; 
and  this  gave  him  claim,  or  color  of  title. 
And  as  his  claim  was  yielded  to  by  the  per- 
sons then  conducting  said  election,  and  was 
also  acquiesced  in  by  the  assembled  voters 
there  convened  to  cast  their  votes;  and  as, 
for  aught  that  appears,  his  said  claim  was 
made  honestly  and  in  good  faith;  and  as  he 
was  permitted  to  take  his  place  as  an  in- 
spector on  his  said  claim,  and  the  one  who 
had  been  appointed  in  his  stead  thereupon 
retired;  and  further,  as  he  acted  from  that 
time  forth  as  an  inspector  in  conducting  said 
election — ^he  must  be  regarded  as  an  inspector 
de  facto,  and  his  acts  be  held  valid  as  to 
all  third  persons  and  the  public.'' 

In  Taylor  v.  Taylor,  10  Minn.  107,  it  ap- 
peared that  at  an  election  for  the  change  of 
a  county  seat  the  officers  of  election  in  sev* 
eral  townships  did .  not  take  the  oath  of 
office  before  entering  on  the  discharge  of 
their  duties.  It  further  appeared  that  at 
those  districts  the  officers  did  not  keep  a  list 
of  the  registered  voters  and  that  they  did 
not  furnish  to  the  auditor  a  list  of  those 
persons  who  bad  voted.  It  was  held  that 
these  were  mere  irregularities  and  not  suffi- 
cient to  cause  the  rejection  of  the  entire  vote. 
The  court  said:  *^It  will  be  observed  that 
fraud  is  not  charged,  nor  is  it  alleged  that 
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mxy  illegal  Totes  were  polled  or  that  anj 
l^al  ▼•tea  were  excluded.  The  law  reqnirea 
the  judges  of  election  to  take  the  prescribed 
oath  and  to  keep  reg^ister  poll  lists,  and  for- 
bids a  candidate  at  such  election  to  act  as 
oti«  of  the  judgeB,  but  it  is  in  no  place  pro- 
vided that  a  failure  to  comply  with  the  law 
in  any  of  these  respects  shall  make  Toid  the 
election.  The  public  good  demands  that  the 
will  of  the  people  as  expressed  at  the  ballot 
box  should  not  be  lightly  disturbed.  There 
is  hardly  an  eleetioa  heM  in  any  county  at 
which  in  some  town  irregularities  do  not 
oceur,  and  to  declare  every  such  election 
Toid  would  work  a  manifest  hardship  and  in- 
justice. If  the  votes  of  the  citisens  are  fre^ 
and  fairly  deposited  at  the  time  and  plaoe 
designated  by  law,  the  intent  and  design  of 
the  election  are  accomplished.  It  is  the 
will  of  the  electors  thos  expressed  that  gives 
to  the  office  or  determines  the  question  sub- 
mitted, and  the  failure  of  the  officers  to  per- 
form a  mere  ministerial  duty  in  relation  to 
the  election  cannot  invalidate  it,  if  the  elec- 
tors had  actual  notice  and  tliere  was  no  mis- 
take or  surprise.  .  .  .  The  rule  of  law 
has  long  been  well  settled  that  the  failure 
of  the  officers  of  an  eleetion  (as  in  this  ease) 
to  perform  their  duties  strictly  as  required 
by  statute,  does  not 'invalidate  the  election. 
.  .  .  If  on  account  of-  the  aforementioned 
errors  in  the  election,  the  result  of  the  vote 
was  rendered  uncertain  in  the  towns  desig- 
nated, perhaps  the  returns  from  those  towns 
should  be  rejected.  Or  if  the  election  was 
attacked  for  fraud  en  this  account,  and  it 
should  appear  that  the  errors  were  caused 
by  a  party  Interested,  that  perhaps  would 
be  prima  facie  evidence  of  fraud  requiring 
satisfactory  explanation.  But  as  we  above 
stated,  the  person  attacking  the  canvass  must 
in  every  case  show  that  there  was  error, 
and  that  that  error  tfffected  the  result  or 
rendered  it  uncertain.  The  plaintiff  has  not 
pretended  to  do  either  in  this  case." 

In  People  v.  Cook,  8  N.  Y.  67,  it  appeared 
that  in  several  election  districts  the  polls 
were  opened  by  unqualified  tnspeotors,  that 
instead  of  having  two  clerks  there  was  only 
one  in  each  of  these'  districts,  and  that  the 
clerks  failed  to  take  the  oath  of  office  before 
entering  on  the  discharge  of  their  duties.  It 
was  held  that  these  were  harmless  irrega- 
larities  and  not  euificieat  to  cause  the  re- 
jection of  the  entire  vote*  The  eourt  said: 
"It  is  not  to  be  disguised  that  there  were 
irr^nlarities  in  this  district,  for  whidi  the 
inspectors  were  censurable,  and  perhaps,  lia- 
ble to  be  ponished  by  indictment.  Had  the 
defendant's  counsel  contended  on  the  trial 
that  these  irregularities  rendered  the  state 
of  the  canvass  uncertain,  he  should  have 
asked  to  go  to  the  jury  with  the  question, 
whether  the  votes  were  accurately  canvassed 
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or  not*  By  omitting  to  do  so,  and  by  conced- 
ing that  the  questions  were  questions  of  law,^ 
and  not  of  fact,  and  allowing  it  to  be  proved^ 
without  objection,  that  the  votes  were  ac- 
curately canvassed,  nothing  was  left  but  the 
abstract  question,  whether  an  omission  to 
comply  with  the  statutory  requirements  in 
question,  per  se  invajidated  the  votes  of  that 
district.  If  these  requirements  be  directory 
and  not  jurisdictional^  the  learned  judge  was 
right  in  deciding  that  the  votes  were  prop- 
erly t  allowed.  .  .  .  The  learned  judge  did 
not  decide  that  inspectors  might  lawfully 
omit,  at  their  pleasure,  any  of  the  require- 
ments of  the  statute;  ho  merely  held  that 
the  votes  received  in  the  said  district,  under 
the  circumstances  disclosed,  were  not  to  be 
rejected  on  the  trial  of  this  issue,  but  should 
be  allowed  to  the  respective  candidates." 

In  Russell  v.  McDowell,  83  Cal.  70,  2$ 
Pao.  183,  it  appeared  that  at  an  election  for 
sheriff  in  a  county  the  officers  of  election  at 
several  precincts  failed  to  keep  a  record  of 
the  names  and  addresses  of  those  who  voted, 
as  required  by  the  statutes  of  California.  It 
further  appeared  that  the  election  officers 
received  illegal  votes.  It  was  held  that  the 
entire  vote  of  these  districts  must  be  rejected. 
The  court  said :  "It  is  well  settled  that  dis- 
regard of  directory  provisions  of  election  laws, 
in  the  absence  of  actual  fraud>  is  no  ground 
for  rejecting  the  entire  vote  of  a  precinct, 
and  the  provisions  quoted  cannot  be  regarded 
as  other  than  directory.  It  is  only  those 
provisions  of  the  statutes  relating  to  the 
tkne  and  place  of  holding  .elections,  the 
qualifications  of  voters,  and  such  others  as 
are  expressly  made  essential  prerequisites  to 
the  validity  of  an  election,  that  are  held 
to  be  mandatory;  all  otliers  are  directory 
merely,  and  a  failure  to  observe  them  caused 
by  honest  ignorance  or  mistake,  and  not  re- 
sulting in  manifest  fraud,  does  not  afford 
ground  for  rejecting  the  entire  vote  of  a 
precinct.  But  on  the  other  hand,  it  is  equally 
well  settled  that  neglect  of  directory  pro- 
visions of  a  statute  designed  to  prevent  fraud- 
ulent voting,  followed  by  actual  fraud  of 
that  character  sufficient  in  extent  to  throw 
doubt  on  the  result  of  the  election,  is  ground 
for  rejecting  the  entire  vote  of  a  precinct,  if 
there  is  no  means  of  purging  the  poll.  .  .  . 
The  law  of  this  state  is  as  it  is  everywhere 
else,  and  ought  to  be,  thaCt  disregard  of  man- 
datory requirements  of  the  election  law,  or 
of  merdy  directory  provisions  coupled  with 
such  actual  fraud  as  makes  the  true  result 
doubtful,  is  ground  of  throwing  out  the  en- 
tire vote  of  a  precinct,  where  there  is  no 
meatts  of  purging  the  poll.  .  .  .  The  evi- 
dence showed  beyond  any  doubt  that  the 
officers  of  the  tliree  city  precincts  above 
named  disregarded  the  provisions  of  sections 
1225  and  1226  of  the  Political  Code.     The 
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manifest  object  of  these  provisionfi  is  to  pre* 
vent  fraudulent  voting.  Compliance  with 
them  malces  fraud  difficult  and  improbable; 
disregard  of  them  makes  fraud  easy,  difficult 
of  detection  and  punishment,  and  therefore 
probable.  Officers  of  election  are,  like  all 
other  persons,  presumed  to  know  the  law,  and 
their  deliberate  omission  to  follow  directions 
designed  to  prevent  fraudulent  voting  cer- 
tainly calls  for  explanation.  It  casts  suspi- 
cion upon  their  integrity,  and  is  sufficient 
prima  facie  to  make  out  a  case  of  fraud. 
No  doubt  such  omission  is  susceptible  of  ex- 
planation, and  we  are  very  willing  to  believe 
that  the  officers  of  these  precincts  erred 
through  ignorance  of  the  law,  and  were  not 
actually  guilty  of  fraudulent  intent.  But 
as  the  case  is  presented,  we  cannot  indulge 
that  presumption.  The  officers  were  not  called 
as  witnesses,  as  they  should  have  been,  to 
prove  that  they  acted  as  they  did  through 
ignorance,  and  not  with  fraudulent  purpose; 
and  in  the  absence  of  any  rebutting  proof  on 
this  point,  we  feel  constrained  to  hold  that 
the  contestant  made  out  a  case  of  malconduct 
on  the  part  of  the  election  boards.  But  upon 
another  point  of  more  serious  import  th« 
evidence  of  fraud  was  much  stronger.  The 
contestant  called  hundreds  of  witnesses,  resi- 
dents of  all  parts  of  the  three  precincts  in 
question,  by  whom  he  undertook  to  prove  the 
names  of  all  those  qualified  by  residence  to 
vote  in  those  precincts.  These  witnesses, 
testifying  with  reference  to  maps  of  the  pre- 
cincts showing  all  the  stibdivisions  of  blocks 
and  lots,  proved  the  names  of  all  male  resi- 
dents over  twenty-one  years  of  age  who  had 
resided  on  any  particular  lot  on  the  day  of 
the  election,  and  for  thirty  days  previous. 
The  names  of  all  such  persons  were  consider- 
ably less  than  half  of  the  number  of  votes— 
1,144 — cast  in  the  three  precincts.  .  .  . 
Notwithstanding  the  flaw  in  plaintiff's  proof, 
considered  with  reference  to  any  particular 
person,  we  cannot  avoid  the  conclusion  that, 
in  the  aggregate,  and  considered  with  refer- 
ence to  the  mass  of  persons  affected  by  it, 
it  did  establish  a  strong  prima  facie  case 
of  fraudulent  voting  on  a  large  scale  in 
tiiese  three  precincts.'* 

VoHsihUiiy  of  Separation  of  Illegal  Vote. 

In  GeneraY.  * 

The  test  for  determining  whether  there 
has  been  such  gross  irregiilarity  as  will  justi- 
fy the  rejection  of  the  entire  vote  of  an  ela- 
tion district  is  the  possibility  of  separating 
the  illegal  from  the  legal  votes.  SchoU  v. 
Bell,  125  Ky.  777,  102  S.  W.  248,  31  Ky. 
L.  Rep.  3.35;  Ford  v.  Hopkins,  141  Ky.  181, 
132  S.  \V.  542:  Clark  v.  Robinson,  169  Ky. 
26.   166   S.    W.    801;    Allen  v.   Griffith,   360 


Ky.  528,  160  S.  W.  lOOS;  Napier  ▼.  Ck>rnett, 
24  Ky.  L.  Rep.  570;  Combs  t.  Combs,  30 
Ky.  L.  Rep.  161 ;  Harrison  v.  Stroud»  33  Ky. 
L.  Rep.  653,  129  Ky.  193,  16  Ann.  Cas.  1060, 
110  S.  W.  828;  Johnson  v.  Little,  reported  la 
full,  post,  this  volume,  at  page  70;  Motley 
▼.  Wilson  (Ky.)  82  S.  W.  1023;  Lloyd  v. 
Sullivan,  9  Mont.  577,  24  Pae.  218;  Daly 
V.  Petroff,  10  Pkila.  (Pa.)  389,  32  Leg.  Int. 
21;  Matter  of  Barber,  10  Pkila.  (Pa.)  679, 
81  Leg.  Int.  300. 

In  the  case  of  In  re  Contested  Election,  1 
Brewst.  (Pa.)  162,  ike  oonrt  said:  "The  facta 
have  satisfied  me  that  we  can  with  safety 
strike  out  the  return  from  the  eightk  division 
of  the  fourth  ward.  It  seems  impossible  to 
ascertain  the  true  vote  in  that  precimit.  And 
I  would  make  ^impossibility'  the  test,  for 
whenever  a  court  can  separate  the  wheat 
from  the  chaff,  it  seems  to  me  tbat  it  is 
their  bounden  duty  to  do  sa,  and  not  burn 
up  the  whole  mass  because  the  kernels  4>f 
true  grain  may  be  hidden.*' 

To  the  same  effect  see  Daly  ▼.  Petroff,  10 
Phila.  389,  32  Leg.  Int.  21>  whereia  the  couct 
said:  ''Undoubtedly  an  election  mAy  t»e  char- 
acterized by  such  an  amount  of  fraud,  and 
be  attended  by  oircumstanoes  evincing  sush 
a  total  disregard  of  the  election  laws  and 
the  rights  of  the  ^honest  electors  as.  to  require 
the  court  to  throw  out  the  entire  return  from 
the  division  in  which  those  wrongs  are  proved 
to  have  been  perpetrated.  This  must  be  the 
case  whenever  the  election  has  been  conduct- 
ed in  such  a  fraudulent  and  unlawful  man- 
ner as  to  render  the  result  altogether  un* 
certain  and  unreHaMe.  If  it  were  not  so, 
the  honest  voters  of  the  other  divisione  might 
easily  be  overwhelmed  and  virtually  disfran- 
chised by  the  fraud  and  violence  which  may 
reign  in  a  particular  locality.  It  is  better 
that  one  or  more  diseased  membere  should 
be  cut  off,'  then  that  the  whole  body  should 
suffer  political  paralysis  and  death.  But  the 
]>ower  to  throw  out- an  entire  division  is  one 
which  ought  to  be  exercised  with  the  greatest 
care,  and  only  under  circumstances  which 
demonstrate  beyond  all  reasonable  doubt  that 
the  disregard  of  the  law  has  been  so  funda- 
ihontal  or  so  persistent  and  continuous  that 
it  is  impossible  to  distinguish  what  votes 
were  lawful  and  what  were  fraudulent,  or 
to  arrive  at  any  certain  result  wliatever. 
Such  a  case  can  hardly  arise,  except  where 
the  election  officers  are  themselves  partici- 
pants of  the  fraud,  and  in  league  with  the 
chief  actors  in  it,  or  where  the  great  body 
of  the  voters  is  deterred  by  violence,  intimi- 
dation and  threats  from  the  exercise  of  their 
franchise.  After  the  most  deliberate  and  at- 
tentive examination  of  the  evidence  in  this 
case  relating  to  the  holding  of  the  election  in 
the  divisions  which  we  are  asked  to  throw 
out,  we  are  of  opinion  that  it  by  no  means 
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discloses  such  a  state  of  facts  as  would 
justify  us  in  the  use  of  such  a  power.  It 
is  a  severe  remedy,  never  to  be  resorted  to 
except  in  a  very  plain  case — a  ease  in  which 
it  is  necessary  to  decide  which  shall  be  dis- 
franchised, the  voters  of  the  offending  poll 
on  the  one  hand,  or  the  majority  of  the  elec- 
tors  of  the  whole  election  district  on  the  other. 
The  wheat  and  the  tares  are  not  to  be  burned 
up  together,  if  by  any  possibility  they  can 
be  separated.  There  is  considerable  evidence 
tending  to  show  that  fraudulent  voting  was 
attempted  by  a  numl»er  of  voters  in  the  llth, 
16th  and  10th  divisions  of  the  fifth  ward. 
The  evidence  does  not  show  that  it  was  to 
any  great  extent  successful.  Much  of  the 
evidence  is  of  a  very  loose  and  unreliable 
character.  .  .  .  It  is  difficult  to  see  how 
we  can  justly  throw  out  the  votes  of  entire 
divisions  when  the  complainants'  own  wit- 
nesses testify  that  the  election  officers  con- 
ducted themselves  m  a  proper  manner  and 
complied  with  the  provisions  of  the  law,  and 
that  the  election  was  a  fair  election.  Such 
a  proceeding  would  be  a  most  dangerous  prec- 
edent, and  would  inflict  a  great  wrong  upon 
the  voters  of  those  divisions.  Much  stress 
was  laid  by  counsel  upon  the  evidence  of 
Richard  H.  Paul,  which  went  to  show  that  hei 
with  others,  was  engaged  on  election  day 
at  a  house  at  506  South  Sixth  street  in 
giving  out  tax  receipts  to  persons  who  were 
to  personate  voters  upon  the  registry  li*«ts 
in  the  11th  and  16th  divisions.  Paul  was, 
by  his  own  confession,  not  only  a  fraudulent 
voter  himself,  but  engaged  in  a  conspiracy  to 
manufacture  fraudulent  voters.  His  testi- 
mony is,  therefore,  to  be  very  cautiously  re- 
ceived; but  it  is  clear  that  the  rights  of  the 
electors  of  those  divisions  cannot  be  taken 
away  by  reason  of  anything  which  did  not 
occur  at  the  polls  and  enter  into  the  election 
itself,  and  it  is  not  shown  by  the  evidence 
that  the  persons  who  went  to  Paul  to  get  tax 
receipts  voted  in  either  division.  What  was 
done  between  Paul  and  those  who  were,  if 
his  story  is  to  be  believed,  his  coadjustors 
in  crime,  cannot  justify  us  in  depriving  the 
citizens  of  the  11th  and  10th  divisions  of 
their  votes  for  a  representative,  since  it  is 
not  shown  by  the  evidence  of  Paul,  if  he 
is  believed,  that  more  than  five  of  the  illegal 
voters  whom  he  assisted  to  manufacture, 
actually  voted,  viz.,  Fitzgerald,  Keim  and 
Paul  himself  in  the  11th,  and  Burns  and 
Primus  in  the  16th  division.  We  cannot,  on 
that  account,  say  that  the  333  votes  which 
were  cast  in  those  divisions  are  to  be  can- 
celled and  struck  out  of  the  general  result.** 
In  each  of  the  following  cases,  applying  the 
forgoing  test,  it  was  held  that  the  irregulari- 
ties shown  to  have  been  committed  at  the 
election  districts  in  question  were  not  sufii- 
cient  to  cause  the  rejection  of  the  entire 
vote: 
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485. 

United  Btatet.-^See  Weil  ▼.  Calhoun,  25^ 
Fed.  865. 

Arkansas, — ^Power  v.  Holman,  50  Ark.  86r 
6  S.  W.  505;  Schuman  v.  Sanderson, -73  Ark. 
187,  83  S.  W.  940. 

•    California, — Preston  v.  Culbertson,  58  Cal. 
198. 

Kansas. — Moonlight  v.  Bond,  17  Kan.  351; 
Tarbox  v.  Sughrue,  36  Kan.  225,  12  Pac. 
935. 

Kentucky.^-HsAl  v.  Marshall,  80  Ky.  552; 
Major  v.  Barker,  99  Ky.  305,  35  S.  VV.  543; 
Anderson  v.  Likens,  104  Ky.  699,  47  S.  W. 
867,  20  Ky.  L.  Rep.  1001 ;  Tunks  v.  Vincent^ 
106  Ky.  829,  51  S.  W.  622;  Wilkins  v.  Duffy, 
114  Ky.  Ill,  70  S.  W.  668;  Skain  v.  Milward, 
138  Ky.  200,  127  S.  W.  773;  Pace  v.  Reed,, 
138  Ky.  605,  128  S.  W.  891;  Stewart  v.  Wurts,. 
143  Ky.  39,  136  S.  W.  434;  Vansant  v.  Mc- 
Pherson,  155  Ky.  34,  169  S.  W.  630;  Weller 
V.  Muenninghoff,  155  Ky.  77,  159  S.  W.  632; 
Hamilton  v.  Young,  81  S.  W.  682,  26  Ky. 
L.  Rep.  447;  Motley  v.  Wilson,  82  S.  W. 
1028,  26  Ky.  L.  Rep.  1011;  Preston  v.  Price,. 
85  S.  W.  1183,  27  Ky.  L.  Rep.  588;  Duff  v. 
Crawford,  97  S.  W.  1124,  30  Ky.  L.  Rep. 
323;  Combs  v.  Combs,  97  S.  W.  1127,  3C^ 
Ky.  L.  Rep.  161. 

Michigan. — People  v.  Sackett,  14  Mich.  320. 

Mississippi. — Word  v.  Sykes,  61  Miss.  649. 

yew  Hampshire. — Judkins  v.  Hill,  50  N.  H. 
140. 

New  Yark. — People  v.  Bidelraan,  69  Hun 
596,  23  N.  Y.   S.  954. 

Okt^koma. — Martin  v.  McGarr,  27  Okla 
663,  117  Pac.  823,  38  L.R.A.(N.S.)    1007. 

Pennsf/lr^nia. — In  re  Contested  Elections 
for  Sheriff,  etc.  1  Brewst.  67;  Boileau's  Case, 
2  Pars.  Eq.  Cas.  503;  Skerrett's  Case,  2 
Pars.  Eq.  Cas.  509;  Carpenter's  Case,  2  Pars. 
Eq.  Cas.  537:  Wheelock's  Election,  82  Pa,  St. 
297. 

Utah. — Ferguson  v.  Allen,  7  Utah  263,  26 
Pac.  570. 

In  Preston  v.  Price,  85  S.  W.  1183,  27  Ky. 
L.  Rep.  588,  the  court  said;  "In  Myrtle 
precinct  it  is  insisted  that  there  were  such 
frauds  and  irregularities  as  rendered  the 
election  in  that  precinct  void.  The  judges 
of  the  election  seem  not  to  have  been  well 
posted  as  to  their  duties  under  the  statute, 
and  to  have  allowed  certain  voters  to  vote 
on  the  table  without  being  sworn,  on  the  idea 
that  they  knew  them  personally,  and  that 
it  was  unnecessary  to  swear  the  voters.  Such 
an  error  on  the  part  of  the  judges  should 
not  be  ground  for  throwing  out  the  vole  of 
the  entire  precinct.  There  was  no  dispute 
between  the  officers  at  any  time.  They  were 
evidently  trying  to  do  their  duty.  The  elec- 
tion passed  off  quietly,  and  everybody  voted, 
and  while  it  is  true  that  in  some  cases  where 
men  voted  on  the  table  signs  were  made  in 
some  way  by  somebody  on  both  sides,  indicat- 
ing how  he  had  voted  to  those  on  the  outside, 
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still  thifl,  we  are  persuaded  from  the  eYideiice» 
did  not  occur  as  often  as  some  of  the  wit- 
nesses seem  to  think,  and  the  ends  of  justice 
would  seem  to  be  done  by  throwing  out  the 
vote  cast  on  the  table  where  the  voter  was 
not  sworn.  We,  therefore,  conclude  that  the- 
court  properly  refused  to  throw  out  this 
precinct." 

In  Pace  v.  Reed,  138  Ky.  605,  128  8.  W. 
891,  the  court  said:  "We  will  not  spend 
much  time  discussing  the  alleged  illegalities 
in  the  conduct  of  the  election  in  the  Bloom- 
ington  precinct,  as  appellee's  majority  in 
that  precinct  was  only  59,  and  would  not 
change  the  result  of  the  election  if  deducted 
from  appellee's  total  number  of  votes.  The 
election  in  that  precinct  was  held  in  a  school- 
house  about  20  by  28  feet,  built  of  logs, 
weather  boarded,  and  ceiled  overhead.  There 
were  no  ropes  or  other  obstructions  placed 
around  the  building  to  keep  the  voters  from 
coming  within  50  feet  of  the  polls,  and  con- 
sequently the  voters,  during  the  day,  came 
up  to  the  building.  We  will  refer  to  this 
error  again  when  we  come  to  the  Trace  Fork 
precinct.  It  was  also  shown  that,  after 
the  ballots  were  counted  and  certified  in  the 
Bloomington  precinct,  the  election  officers 
destroyed  the  ballots  by  burning  them.  It 
is  clear  that  this  was  done  by  mistake;  that 
the  election  officers  acted  honestly  in  the  mat- 
ter and  with  no  intent  to  aid  or  injure  any 
candidate.  The  election  in  that  precinct  was 
quiet  and  peaceable,  and  everybody  who  de- 
sired voted.  The  destruction  of  the  ballots 
did  not  change  the  result  of  the  election,  and 
the  legal  voters  in  that  precinct  should  not 
be  deprived  of  their  votes,  nor  should  the 
candidates  be  prevented  from  having  the 
benefit  of  them,  on  account  of  the  mistake 
made  by  the  election  officers  in  their  duty 
to  preserve  the  ballots.  .  .  .  The  election 
in  Trace  Fork  precinct  was  held  in  a  log 
house  which  had  been  used  as  a  residence, 
and  was  14  feet  and  a  few  inches  square. 
There  was  a  chimney  in  one  end  and  a  door 
in  either  side  of  the  house.  There  were  two 
chinks  in  the  walls  about  30  inches  long 
and  2^  inches  wide.  It  seems  that  the  elec- 
tion officers  sat  at  a  table  in  front  of  the 
fireplace;  that  the  two  booths  were  in  front 
at  their  left,  one  in  the  comer  and  one  next 
to  the  chimnev:  that  the  booths  were  made 
of  the  proper  material  and  were  of  the  regu- 
lation kind,  except  there  were  no  screens  or 
curtains  over  the  entrance.  The  entrance  to 
the  booths  was  in  view  of  the  officers*  One 
of  the  doors,  which  was  kept  closed  during 
the  day,  had  a  hole  in  it  which  was  covered 
with  an  old  coffee  sack.  It  was  shown  by 
the  testimony  that  several  times  during  the 
day  persons  on  the  outside  pushed  this  sack 
aside  and  looked  into  the  house,  and  that 
they  would  also  look  through  the  cracks  in 


the  walls  into  the  house.  But  it  was  shown 
that  one  on  the  outside  could  not  tell  how 
any  person  voting  marked  his  ballot;  nor 
was  it  shown  that  any  of  the  election  officers 
knew  how  any  one  stamped  his  ballot,  except 
in  about  Aye  instances,  and  then  under  the 
following  circumstances:  It  was  shown  that 
the  Republican  challenger  was  called  upon 
in  four  or  five  instances  by  voters  in  the 
booths  to  find  the  names  of  certain  candidates 
for  them,  which  he  did,  and  the  Democratic 
(diallenger  was  called  upon  for  a  like  purpose. 
The  testimony  shows  that  neither  of  them 
intended  any  wrong;  that  it  was  their  in- 
tention only  to  accommodate  the  voters  who 
had  called  upon  them.  Their  doing  so  was 
error,  however,  and  the  votes  of  those  five 
persons  should  not  have  been  counted.  Their 
names,  however,  are  not  given,  nor  does  it 
appear  for  whom  they  voted.  The  officers 
committed  a  misdemeanor  for  which,  possi- 
bly, they  could  have  been  punished.  It  was 
rather  dark  in  the  house  during  the  day,  and 
a  lamp  was  placed  in  one  of  the  booths,  and 
a  hole  was  made  in  the  roof  of  the  house 
over  the  other;  but  there  was  not  the  slight- 
est evidence  that  any  person  looked  through 
this  hole  in  the  roof.  As  in  the  Bloomington 
precinct,  there  were  no  means  provided  to 
prevent  persons  on  the  outside  from  coming 
up  close  to  the  building;  but  there  were  at- 
tempts made  to  keep  them  away  without  suc- 
cess. All  the  testimony  shows  that  the  elec- 
tion in  this  precinct  was  quiet  and  peaceable, 
and  that  the  conduct  of  the  election  officers 
was  admirable,  with  the  exception  stated,  and 
the  election  was  Ixeld  as  near  in  conformity 
with  the  law  as  the  circumstances  and  facili- 
ties furnished  would  permit.  The  voters  in 
that  precinct  should  not  be  deprived  of  their 
suffrage  and  the  election  officers  condemned 
for  holding  the  election  at  that  place  when 
it  was  the  only  place  furnished  them  for 
holding  it.  There  is  not  the  slightest  proof 
showing  that  appellee  or  any  of  his  friends 
had  anything  to  do  with  furnishing  of  the 
house  or  the  booths  in  which  to  hold  the 
election,  and  he  should  not  be  made  to  suffer 
on  account  of  this  error." 

BUBMCR  OF   PBOOF. 

A  person  who  seeks  the  rejection  of  all 
the  votes  cast  at  an  election  district  has 
the  burden  of  proving  such  irregularity  as 
will  raise  a  reasonable  doubt  as  to  the 
number  of  legal  votes  cast.  Territory  v. 
Mohave  County,  2  Ariz.  24S,  12  Pac.  730; 
Dixon  V.  Orr,*  49  Ark.  238,  4  S.  W.  774, 
4  Am.  St.  Rep.  42;  Powell  v.  Holnian,  50 
Ark.  85,  6  S.  W.  r)05;  Merritt  v.  llinton, 
55  Ark.  12,  17  S.  W.  270;  Schuman  v.  San- 
derson, 73  Ark.  187,  83  S.  \V.  940;  Tebbe 
V.  Smith,  108  Cal.  101,  41  Pac.  454,  49  Am. 
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St.  Rep.  68»  29  LwR.A.  673;  Davis  v.  Grunig, 
143  €al.  336,  76  Pac.  1102;  Bailey  v.  Hurst, 
]13  Ky.  699,  68  S.  W.  867,  24  Ky.  L.  Rep. 
505;  Skain  ▼.  Milward,  138  Ky.  200,  127  S. 
W.  773;  Baker  v.  Dinsmore,  138  Ky.  277, 
127  S.  W.  997;  Vansant  v.  McPherson,  155 
Ky.  34,  159  8.  W.  630;  Francis  v.  Sturgill, 
163  Ky.  650,  174  S.  W.  753;  Napier  v.  Cor- 
net t,  68  S.  W.  1076,  24  Ky.  L.  Rep.  576; 
Todd  V.  Cass  County,  30  Keb.  823,  47  N.  W. 
196;  People  v.  Thornton,  25  Hun  456;  Phelpft 
Y.  Schroder,  26  Ohio  St.  549;  Wheelock  Con- 
tested Election,  82  Pa.  St.  297.  See  also 
Rucks  T.  Renfrew,  54  Ark.  409,  16  S.  W. 
6,  12  L.R.A.  362;  Wheat  v.  Ragsdale,  27 
Ind.  206;  State  v.  Baker,  38  Wis.  71. 

In  Phelps  V.  Schroder,  26  Ohio  St.  649, 
the  court  said:  "Where  the  officers  of  the 
election  hav£  acted  honestly  in  the  discharge 
of  their  duties,  but  through  incapacity,  in- 
advertence, or  errors  of  judgment,  have  per- 
mitted illegal  votes  to  be  given  and  counted, 
the  poll  book  should  not  be  rejected  as  prinuk 
facie  evidence.  In  sucli  a  case,  it  would  be 
the  datj  of  the  eourt  trying  the  contest, 
if  the  testimony  warranted  St,  to  purg^  tlie 
polls  of  such  illegal  votes,  and  give  effect  to 
the  legal  or  un impeached  votes  contained 
in  the  poll  hook.  But  where,  as  in  this  case, 
through  the  frauds  of  the  officers  conducting 
the  election,  the  poll  book,  as  certified  and 
returned,  shows  that  there  were  over  3,000 
votes  cast,  counted,  and  returned  in  the  town- 
ship,  when  in  fact  there  were  not  more  than 
1,200  legal  voters  residing  therein;  ffom 
which  it  is  to  be  conclusively  inferred  that  at 
least  1,800  of  the  names  appearing  on  the 
poll  book,  and  duly  certified,  were  illegal  or 
fictitious,  a  case  was  made  which  justified 
the  court  of  common  pleas  in  rejecting  the 
poll  book  as  prima  facie  evidence  of  the  cor- 
rectness of  the  note  indicated  by  it,  which 
was  done  in  this  case.     .     .  Where  a 

poll  book  IB  impeached  for  fraud,  and  re- 
jected as  prima  facie  evidence,  it  does  not 
follow  that  the  legal  voters  who  had  voted 
at  the  election  will  be  disfranchised,  or  that 
the  candidates  will  be  deprived  of  the  legal 
votes  they  actually  received  at  the  election 
in  the  township.  In  this  case,  it  is  apparent 
at  a  glance  that  it  would  have  been  an  endless 
as  well  aa  futile  task-  to  have  attempted  to 
prove  how  1,800  illegal  or  fictitious  votes  re- 
turned in  the 'poll  book  were  cast.  The  proof 
against  each  one  of  these  names,  if  fictitious, 
would  necessarily  have  been  negative,  If  it 
had  been  attempted  to  purge  the  poll  boo}c 
of  them.  When  the  poll  book  was  rejected, 
the  way  was  opened  for  either  party,  by 
testimony  other  than  the  poll  book,  and  in 
addition  to  it,  to  have  proved  the  number  of 
legal  votea  he  received  in  the  township.  It 
was  practicable  for  this  to  have  been  done 
by  affirmative  proof.     Of  course  the  burden 
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of  proof  would  have  been  on  the  party  claim- 
ing the  legal  votes."  In  Todd  v.  Case  County, 
30  Neb.  823,  47  N.  W.  196,  it  was  said: 
"The  rule  is,  that  where  a  vote  has  been  re- 
ceived at  an  election  by  officers  who  have 
oonformed  to  the  forms  of  law  in  its  recep- 
tion, the  law  will  presume  that  the  vote  is 
legal.  (Cirencester  Case,  2  Frans.  [El. 
Cases]  448;  Orme  on  Election  405;  Porter- 
field  V.  McCoy,  1  Cong.  £1.  Cases  261;  Loyall 
V.  Newton,  Id.  520 ;  New  Jersey  Gaae,  2  Cong. 
El.  Cases  19;  Whitaker  v.  Cummings,  L.  k 
R.  [Mass.  El.  Cases]  360;  6  Am.  &  Eng. 
Enc.  of  Law  428.)  And  this  presumption 
must  prevail  in  this  case." 

But  where  it  is  shown  that  at  an  election 
district  irregularities  were  committed,  which 
render  the  result  doubtful,  it  becomes  impera- 
tive on  the  one  who  claims  the  benefit  of  the 
vote  of  tliat  district  to  purge  the  illegal  from 
the  legal  votes.  If  he  cannot  do  so  the  entire 
poll  will  be  rejected.  Patton  v.  Coates,  41 
Ark.  Ill;  Williams  v.  Buehanan,  86  Ark. 
259,  110  S.  W.  1024;  Webb  v.  Bowden,  report- 
ed in  full,  post,  this  volume,  at  page  60; 
Londoner  v.  People,  15  Colo.  557,  25  Pac. 
135;  People  v.  Salomon,  46  IlL  415;  Pedigo 
V.  Grimes,  113  Ind.  148,  13  N.  E.  700;  SUte 
V.  Hamilton  County,  35  Kan. '640,  11  Pac. 
902;  State  v.  Mills,  39  Kan.  76,  17  Pac.  816; 
Blue  V.  Peter,  40  Kan.  701,  20  Pac.  442; 
Leeman  v.  Hinton,  1  Duv.  (Ky.)  38;  Adams 
V.  RoberU,  119  Ky.  364,  83  S.  W.  1035; 
Orr  V.  Kevil,  124  Ky.  720,  100  S.  W.  314; 
Ford  V.  Hopkins,  141  Ky.  181,  132  S.  W. 
542;  Butler  v.  Roberson,  158  Ky.  101,  164 
S.  W.  340;  Combs  v.  Eversole,  70  S.  W.  638, 
24  Ky.  L.  Rep.  10G3;  Johnson  v.  Little,  re- 
ported in  full,  post,  this  volume,  at  page  70; 
Heyfron  v.  Mahoney,  9  Mont.  497,  24  Pac. 
93,  18  Am.  St.  Rep.  757;  Lloyd  v.  Sullivan, 
9  Mont.  577,  24  Pac.  218;  People  v.  Peaae, 
27  N.  Y.  45,  84  Am.  Dec.  242;  l^Iatter  of 
Barber,  10  Phila.  579,  31  Leg.  Int.  300.  See 
also  State  v.  Stock,  38  Kan.  154,  16  Pac. 
106.  Compare  People  v.  Cicott,  16  Mich. 
305,  97  Am.  Dec.  141. 

In  Blue  V.  Peter,  40  Kan.  701,  20  Pac.  442, 
the  court  said:  '^Surely  there  was  criminal 
culpability,  if  not  actual  intentional  wrong* 
doing  on  the  part  of  all  the  officers  of  that 
election  board.  This  proof  destroys  the  prima 
faeie  character  which  attached  to  the  poll 
books  as  evidence  of  the  results  of  the  election 
held  there  and  the  number  of  votes  cast. 
The  true  state  of  the  vote  of  the  Harper  pre- 
cinct cannot  be  deduced  from  the  return. 
The  returns  and  the  declaration  of  the  can- 
vassing board  must  be  wholly  ignored  by  this 
court,  and  not  considered  as  any  evidence  in 
determining  tlie  result  of  the  election  in  said 
precinct.  .  .  .  With  the  poll  book  thus 
impeached,  and  a  fraud  of  this  magnitude  so 
clearly  proven,  no  preaumptioii  in  favor  of 
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the  remaining  portion  of  the  poll  book  can 
reasonably  obtain.  The  contestee  has  asked 
us  to  reject  the  false,  fraudulent  and  illegal 
votes,  and  take  the  balance  of  the  votes  shown 
by  the  poll  book,  not  proven  to  be  false  and 
illegal.  We  cannot  do  this.  The  record 
of  the  poll  book  was  made  by  ihe  election 
board,  with  full  knowledge  that  it  was  a  false 
and  fraudulent  record.  Had  the  legal  elec- 
tors of  this  precinct  appeared  in  this  court 
and  testified  that  they  voted  in  that  precinct 
on  the  day  of  the  election,  and  for  whom  they 
voted,  we  would  have  counted  their  votes 
and  purged  the  poll.  They  had  a  right  to 
do  this.  They  did  not  do  it.  There 
is  no  evidence  before  us  that  any  votes 
were  legally  cast;  and  we  must  find  that 
the  pretended  election  held  in  the  precinct 
of  Harper,  in  the  city  of  Harper,  in 
the  county  of  Harper,  state  of  Kansas,  is 
void  and  should  be  set  aside.  .  .  .  From 
the  evidence  introduced  it  is  clear  to  our 
minds  that  the  contest  court  had  ample  evi- 
dence for  believing  there  was  a  conspiracy 
entered  into  by  the  judges  of  the  election, 
at  least,  and  probably  with  some  persons 
outside  their  number,  and  for  that  reason  it 
gave  a  wide  latitude  to  the  introduction  of 
testimony.  It  is  not  to  be  wondered  at  that 
a  court,  constituted  as  contest  courts  are, 
broke  over  some  of  the  well-established  rules 
of  law  in  admitting  evidence;  but  consider- 
ing all  the  errors  it  committed,  we  come  to 
the  conclusion  that  its  judgment  in  rejecting 
the  poll  of  Harper  township  was  correct." 


WEBB  £T  AL. 

V. 

BOWDEN  ET  AL. 

Arkansas  Supreme  Court — February  14,  1916. 
124  Arlc.  244;  187  S.  IT.  4ei. 


Elections  —  Election  Jndc^a  —  Appoint- 
ment and  BemoTal. 

Under  Kirby^s  Dig.  §§  2764,  2765,  2799, 
2S00,  relative  to  the  appointment  of  judges 
of  election  by  the  election  commissioners  ot  a 
county,  and  prescribing  their  qualifications, 
the  removal  of  old  election  judges  by  the  com- 
missioners prior  to  an  election  relative  to  a 
change  in  tne  location  of  a  county  seat  and 
the  appointment  of  new  judges  favorable  to 
the  change  is  within  the  authority  of  the 
commissioners. 

Appointnient  of  Unlit  Judges  —  Etfect. 

Where,  prior  to  an  election  relative  to  a 
change  in  location  of  a  county  seat,  the  elec- 
tion commissioners  appointed  election  judges 
who  did  not  possess  the  requisite  qualifica- 


tions and  who  were  all  strong  partisans  of  a 
particular  location,  such  conduct  of  the  elec- 
tion commissioners,  though  a  manifest  im- 
propriety tending  to  show  a  spirit  of  un- 
fairness, will  not  invalidate  the  election. 

lioss  of  Poll  Books. 

On  the  contest  of  a  county  seat  election, 
-  the    evidence    is   held   to    be    insufficient   to 
warrant  a  finding  that  the  election  commis- 
sioners were  responsible  for  the  loss  of  the 
poll  books  of  the  election. 

Same. 

Though  election  commissioners  of  a  county 
were  parties  to  a  theft  by  which  the  loss  of 
poll  books  of  a  county  seat  election  was 
brought  about,  the  fact  does  not  justify  the 
circuit  court,  in  suit  to  contest  the  election, 
in  ignoring  the  official  returns  made  by  the 
judges  of  election. 

Same. 

Contestants  are  not  relieved  of  the  bur- 
den of  proving  the  allegations  of  their  peti- 
tion that  the  election  returns  were  fraudu- 
lent and  void,  though  the  proof  connects  con- 
testces,  election  commissioners,  with  a  theft 
of  the  poll  books. 

Irreeularitiee  in  Conduct  of  Election  — 
Rejection  of  Entire  Vote* 

Where  there  were  irregularities  on  the 
part  of  the  election  officers,  resulting  in  il- 
legal votes,  but  the  conduct  of  the  officers 
did  not  evidence  a  wilful  and  deliberate 
fraud  upon  the  ballot,  the  returns  will  be 
purged,  but  the  election  will  not  be  invalidat- 
ed. 

[See  note  at  end  of  this  case.] 

Separation  of  Illegal  Votes  — >  Bnrden 
of  Proof. 

On  the  contest  of  a  county  seat  election, 
where  more  votes  were  cast  in  a  township  for 
•  removal  of  the  county  seat  than  were  shown 
on  the  printed  list  of  those  who  had  paid 
their  poll  taxes  and  were  entitled  to  vote, 
the  contestants  adducing  proof  making  it 
probable  that  the  excessive  votes  did  not 
occur  in  any  legitimate  way,  the  contestees, 
election  commissioners,  have  the  burden  to 
show  that  the  excessive  votes  were  those  of 
qualified  electors,  since  the  presumption  of 
the  regularity  and  correctness  of  the  official 
action  of  the  election  officers  is  overcome 
when  there  is  direct  and  undisputed  proof  of 
facts  tending  to  impeach  the  returns  and 
to  show  that  prima  facie  evidence  of  cor- 
rectness is  not  true. 

[See  note  at  end  of  this  case.] 

Presumption    tliat    Voter   IVas    Qnali- 
Sed. 

Where  it  appears  that  a  person  registered, 
or  that  his  vote  was  accepted  by  the  election 
officer,  there  is  a  presumption,  in  the  ab- 
sence of  proof  to  the  contrary,  that  such 
person  was  a  qualified  voter. 

Judicial  Notice  —  Probable  Extent  of 
Vote. 

It  is  a  matter  of  common  knowledge  that 
at  general  elections,  where  there  are  candi* 
dates  of  opposing  parties,  and  especially  in 
presidential  years,  the  interest  of  the  elec- 
torate is  stirred,  so  that  they  are  usually 
brought  to  the  polls  in  full  voting  strength. 
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ElectloBs  ^  Contest  «>  ImpeaclKmeat  of 
Roturas  «-  Bvfieioney  of  Evidenee* 

The  contestants'  affirmative  evidence  is 
held  to  be  sufficient  to  impeach  the  integrity 
of  the  official  returns  from  a  township,  where 
more  votes  were  cast  for  the  removal  of  the 
county  seat  than  were  shown  on  the  printed 
list  of  thuse  who  had  paid  their  poll  taxes 
and  were  entitled  to  vote. 

Appeal     and     Error     —     Remand     for 
Further  Proof  —  Election  Contest. 

Where  there  is  a  discrepancy  between  the 
printed  list  of  taxpayers  and  those  who  had 
voted  at  the  election  in  a  township,  but 
the  evidence  is  not  fully  developed,  so  that 
it  is  possible  that  the  contestees  may  show 
that  the  election  returns  are  correct,  the 
•case  will  be  remanded  to  give  the  contestees 
an  opportunity  to  prove  the  correctness  of 
the  election  returns. 

Aaaig^nment  of  Error  —  Sufficiency. 

Where  the  court,  in  addition  to  special 
findings,  made  a  general  finding  and  holding 
in  favor  of  the  contestees  and  against  the 
-contestants,  the  general  assignment  in  the 
contestants'  motion  for  new  trial,  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence, is  sufficient  to  challenge  the  correct- 
ness of  the  finding  and  judgment  of  the  court. 

Appeal    from    Circuit    Court,    Hempstead 
•county:     Haynje,  Judge. 

Election    contest.      Jas.    H.    Webb    et   al., 
plaintiffs,  and  J.  H.  Bowden  et  al.,  defend- 
ants.    Judgment  lor   defendants.     Plaintiffs 
4Lppeal.    The  facts  are  stated  in  the  opinion. 


Dan  W.  Jone»,  Etter  d  Monroe  and  D.  B. 
Saif¥  for  appellants. 

Jas,  H.  MeCoUum,  O.  A.  Graves  and  T.  C. 
Johe  for  appellees. 

[248]  Wood,  J. — ^In  pursuance  of  an  order 
of  the  county  court  of  Hempstead  County, 
Arkansas,  made  on  the  8th  day  of  July,  1914, 
an  election  was  held  in  the  various  voting 
precincts  in  that  county  on  the  15th  day  of 
August,  1914,  on  the  proposition  of  the  re- 
moval of  the  county  seat  from  [249]  the  town 
of  Washington  to  the  city  of  Hope,  in  Hemp- 
stead County.  The  returns  were  made  by 
the  judges  of  the  election  to  the  commission- 
ers, who  canvassed  the  same  and  declared 
the  result  of  the  election  in  favor  of  the  re- 
moval of  the  county  seat  to  Hope.  The  ap- 
pellants, citizens  and  tax  payers  of  Hemp- 
stead County,  instituted  this  proceeding  in 
the  county  court  for  contesting  the  election. 
There  was  a  trial  and  judgment  in  that  court 
in  favor  of  the  contestees,  and  on  appeal 
to  the  circuit  court  the  cause  was  heard 
anew  in  that  court  upon  the  depositions  of 
witnesses  and  record  and  documentary  evi- 
•dence. 


The  contestants,  in  their  petition,  set  forth 
specifically  numerous  grounds  of  illegality, 
irregularity  and  fraud  on  the  part  of  the 
election  officers,  which  they  contend  invali- 
dated the  election.  These  were  specifically 
denied  by  the  contestees. 

Among  other  things  the  contestants  al- 
leged that  the  election  commissioners,  a  ma- 
jority of  whom  favored  the  removal  of  the 
county  seat,  wilfully  and  corruptly  removed 
all  of  the  regular  judges  of  election  who  had 
been  appointed  at  previous  general  elections, 
because  they  did  not  favor  the  removal,  and 
appointed  men  who  were  in  the  employ  of  and 
had  received  money  from  the  contestees  and 
were  strong  partisans  of  the  contestees,  and 
failed  to  give  contestants  any  representation 
in  the  appointment  of  the  election  judges, 
thereby  perpetrating  a  fraud  upon  contestants 
and  the  citizens  of  Hempstead  County  who 
were  opposed  to  the  removal.  They  further 
alleged  that  they  demanded  of  the  election 
commissioners  a  copy  of  the  poll  hooks  re- 
turned by  the  judges  of  election  of  the  vari- 
ous wards  and  precincts,  but  that  the  elec- 
tion commissioners,  under  the  advice  of  the 
contestees,  refused  to  give  contestants  a  copy 
of  the  poll  books  or  to  permit  the  same  to  be 
copied  by  them,  and  that  contestants  were 
therefore  unable  to  specify  and  name  each 
illegal  and  fraudulent  vote  that  was  polled. 
And,  by  way  of  amendment,  they  set  up  that 
since  the  institution  [250]  of  the  suit  to 
contest  the  election  the  contestees  had  des- 
troyed the  poll  books  and  tally  sheets  of 
the  election. 

t  In  addition  to  these  charges  of  misconduct 
on  the  part  of  the  election  commissioners 
and  the  contestees,  the  contestants  further, 
at  great  length,  charged  that  the  election 
judges  at  various  voting  precincts  in  the 
county,  which  are  designated  in  the  com- 
plaint, knowingly,  wilfully  and  corruptly  per- 
mitted and  induced  many  illegal  votes  to  be 
cast  for  removal  in  the  several  precincts 
named.  In  some  of  the  allegations  there  is 
a  general  charge  of  fraud  on  the  part  of  the 
election  judges  and  in  others  the  judges  are 
charged  with  specific  acts  of  fraud. 

At  the  conclusion  of  the  evidence  the  con- 
testants asked  the  court  to  find  certain  facts, 
to  the  effect  that  as  soon  as  the  result  of 
the  election  was  declared  by  the  election  com- 
missioners the  contestants  served  them  with 
written  notice  that  the  election  would  be 
contested  and  to  preserve  the  ballots,  poll 
books  and  tally  sheets  as  evidence  to  be 
used  in  the  contest;  that  the  contestants 
requested  the  election  commissioners  to  permit 
them  to  inspect  and  copy  the  poll  books, 
which  they  refused;  that  the  poll  books  were 
stolen  or  destroyed  while  in  the  possession 
ef  two  of  the  election  commissioners,  and 
that  the  contestants  therefore  never  had  an 
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opportunity  to  inspect  the  same,  and  that 
the  commisBioners  failed  to  produce  the  poll 
books  to  be  used  as  evidence  in  the  case  after 
demand  made  upon  them,  and  failed  in  that 
respect  to  complj'  with  the  order  of  the 
court.  The  court  made  these  findings  of  fact 
as  requested  by  the  contestants. 

The  contestants  further  asked  that  the 
court  make  several  findings  of  fact,  numbered 
from  1  to  5  inclusive,  to  the  effect  that  there 
was  such  fraud  practiced  by  the  election 
judges  at  the  several  voting  precincts  in  cer- 
tain townships,  designated,  as  rendered  the 
election  at  those  precincts  void.  Among  these 
requests  for  findings  were  several  covering 
the  various  precincts  in  DeRoan  [251]  town- 
ship, in  which  the  city  of  Hope  is  situated. 
The  court  refused  to  make  these  special  find- 
ings as  requested. 

The  court  found  that  those  who  paid  their 
poll  taxes  in  the  county  for  the  year  1913 
were  5315,  and  that  more  than  2658  qualified 
electors,  and  therefore  a  majority  of  such 
electors  of  Hempstead  county  voted  at  the 
election  for  a  change  and  removal  to  the 
City  of  Hope,  and  entered  a  judgment  de- 
claring the  City  of  Hope  to  be  the  county 
seat  of  Hempstead  County,  with  proper  or- 
ders for  the  removal  of  the  county  seat  from 
the  town  of  Washington  to  the  city  of  Hope, 
and  from  such  judgment  this  appeal  has  been 
duly  prosecuted. 

To  sustain  their  allegations  of  misconduct 
on  the  part  of  the  election  commissioners  ap- 
pellants proved  that  two  of  the  election  com- 
missioners were  partisans  of  Hope,  and  that 
on  the  8th  day  of  August,  1914,  they  met 
at  Hope,  and,  over  the  protest  of  one  of  the 
commissioners,  who  was  not  a  partisan  of 
Hope,  they  passed  a  resolution,  removing  all 
of  the  then  election  judges  and  appointing 
in  their  stead  other  judgos. 

Appellants  contend  that  this  action  of  the 
election  commissioners  was  illegal  and  a  part 
of  a  pre-arranged  plan  to  hold  a  dishonest 
election. 

(1)  The  statute  provides  that  the  election 
commissioners  shall  meet  at  the  court  house 
at  least  twenty  days  prior  to  the  general 
election  and  organize  themselves  into  a  body; 
that  after  their  organization,  and  not  less 
than  five  days  before  any  general  election, 
they  shall  appoint  three  judges  of  election  for 
each  voting  precinct  in  the  county.  The 
statute  further  provides  that  those  appointed 
to  be  judges  of  election  shall  continue  to  be 
judges  of  election  within  their  respective 
precincts  until  the  next  general  election  unless 
sooner  removed  bv  the  countv  election  com- 
missioners.  Kirby*s  Digest,  sees.  2764,  2765 
and  2800. 

The  removal  of  the  old  election  judges  by 
the  commissioners  and  the  appointment  of 
new  judges,  under  the   above  provisions  of 


the  law,  even  thougn  all  the  new  judges 
selected  were  strong  par  tisane  of  Hope^  was 
[252]  within  the  authority  of  the  commis- 
siuners.  The  statute  only  prescribes  that  the 
ju(]{»es  of  election  shall  be  discreet  persons, 
able  to  read  and  write  the  English  language, 
and  qualified  electors  in  the  precincts  for 
which  they  are  appointed,  and  that  they  shall 
not  be  selected  from  the  same  political  party 
if  competent  persons  of  different  politics  can 
be  found.    Kir  by 's  Digest,  sec.  2799. 

There  is  no  statute  requiring  that  the 
meetings  of  the  election  commissioners,  after 
their  organization,  shall  always  be  held  at 
the  court  house. 

It  will  thus  be  seen  that  the  selection  of 
the  judges  by  the  commissioners  in  the  man- 
ner charged  was  not  illegal,  and  therefore, 
even  though  the  election  commissioners  ap- 
pointed judges  who  were  strong  partisans  of 
Hope,  there  was  nothing  in  this  to  constitute 
a  conspiracy  on  their  part  to  hold  a  dishon- 
est election.  Moreover,  even  if  the  election 
commissioners  had  appointed  judges  who  did 
not  possess  the  requisite  qualifications,  and 
although  they  appointed  judges  who  were  all 
strong  partisans  of  one  side  of  the  issue  to 
be  determined  at  the  election,  this  conduct, 
while  a  manifest  impropriety  tending  to  show 
a  spirit  of  unfairness  on  the  part  of  the 
election  commissioners,  nevertheless  did  not 
make  void  the  election.  See  Swepston  v. 
Barton,  39  Ark.  556. 

The  proof  showed  that  the  eleetion  oom- 
missioners,  after  the  election,  refused  to  al- 
low the  contestants  to  inspect  the  poll  booke^ 
and  that  the  issue  as  to  whether  or  not  they 
could  be  so  inspected  was  raised  and  finally 
determined  by  this  court  in  favor  of  the  con- 
testants; that  before  this  question  had  been 
determined,  and  while  it  was  pending  in  the- 
courts,  one  of  the  election  commissioners,  a 
partisan  of  Hope,  in  a  conversation  in  regard 
to  whether  or  not  the  contestants  were  en- 
titled to  inspect  the  poll  books,  stated  *'The 
people  of  Washington   (the  contestants)  will 
never  get  them;  they  will  never  see  them." 
It  was  further  shown  that  a  brother-in-law 
of  this  same  election  commissioner,  in  a  con- 
versation witli  a  witness,  was  discussing  the 
question  of  the  right  of  contestants  to  see  the 
poll  books,  and  witness  said  to  [253]   him: 
**You  fellows  ought  to  show  up,"  and  he  said, 
"It  will  be  a  cold  day  in  August  when  we 
(meaning  the  contestants)   would  get  to  see 
them  poll  books."     Witness  asked  him  why 
contestants   should   not   see   the   poll   books, 
and  he  said:     *'They   (contestees)   could  not 
afford  to  permit  them  to  do  so;*'  said,  "If 
we  do  not  show  them  then  there  might  be  two 
or  three  go  to  the  pen,  and  if  we  were  to, 
a  whole  bunch  might  go."     The  party  using 
this  language  said  he  was  in  favor  of  the 
removal.     This  conversation   was  had  after 
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it  wmB  decided  by  the  trial  court  that  the 
contestants  were  entitled  to  see  the  poll 
iiooks.  Witness  stated  that  there  were  sev- 
eral present  during  the  convergation,  and 
Ihey  were  all  jolly,  laughing  and  talking,  in- 
cluding the  man  ^he  used  the  above  language, 
but  that  he  did  not  seem  to  be  joking  about 
what  he  said. 

It  was  further  shown  that  after  it  had  been 
decided    hy    this    court  that  the  contestants 
were  entitled    to    inspect  the  poll  books  tho 
attorneys    ^or    the   contestees   had   requested 
the  election  commissioners  to  furnish  them  a 
copy  of  the  poll  books.    One  of  the  commis- 
sionersy  'who  vraa  not  in  favor  of  the  removal, 
held  the    key    to   the  box  in  which  the  poll 
books,    tally    sheets,   etc.,   had   been    locked. 
Without   sending  for  him,  one  of  the  other 
commissioners  'went  to  a  hardware  store  and 
procured   a>    key   and  unlocked  the  box,  and 
the  third    eonunissioner  were  proceeding  to 
make  a  copy    of  the  poll  books.     They  con- 
tinued ahout  this  work  until  near  half  past 
nine  or  ten    o'clock  in  the  evening,  and  not 
having  finiahed  the  copy,  tliey  adjourned  un- 
til the  next  morning.    Davis,  one  of  the  com- 
missioners, at  the  suggestion  of  Cornelius,  the 
other  commissioner,  took  charge  of  the  poll 
books,  and,    hitving  the  same  under  his  arm 
in  a  brovini   paper,  started  to  his  home  with 
them.      It    vras    several   blocks  to   where   he 
was  going.      He  details  what  took  place  with 
reference  to  the  taking  of  the  poll  books  away 
from   hina    as    follows:     "I   met  a  man;    he 
punched  me  in  the  side  and  told  me  to  throw 
up   my    hands,   and   he  said,   'I   want   that 
bundle.'      I    didn't  know  the  man.     He  had 
his  hat  pulled  down.    He  took  the  bundle.    I 
didn't  give   him  the  package;   [254]  he  took 
it.    I  did  what  he  told  me.    1  was  susprised ; 
I  dddn't  know  what  it  was.    There  was  just 
one   man.       He    didn't   ask    for    any    money. 
What  he   said  was^  'I  want  that  bundle.*" 
Appellant  contends  that  this  testimony  was 
sufficient  to   show  that  the  poll  books  were 
stolen    by    the    election   commissioners,    and 
that,  when  taken  in  connection  with  the  other 
charges   of    fraud   and   misconduct  on   their 
part,  it  showed  a  conspiracy  on  the  part  of 
the  election  commissioners  to  destroy  the  evi- 
dence by  which  the  contestants  would  be  able 
to  show  that  the  election  was  fraudulent  and 
void,  and   that  contestees,  who  would  reap 
the  benefit  of  this  spoliation  of  the  election 
returns,  should  be  held  responsible  therefor 
and  the  election  declared  null  and  void  on 
that  account. 

(2-4)  In  answer  to  this  contention,  it 
is  sufficient  to  say  that  the  evidence  would 
not  warrant  a  finding  that  the  contestees 
were  responsible  for  the  loss  of  the  poll 
books.  The  most  that  could  be  said  of  it 
would  be  that  it  would  be  sufficient  to  sustain 
a  finding  that  the  two  election  commissioners 


who  were  making  a  copy  of  the  poll  books 
were  chargeable  with  their  loss.  But  the  evi- 
dence would  not  warrant  this  court  in  over- 
ruling a  finding  of  the  trial  court  to  the 
contrary.  Furthermore,  even  if  it  had  been 
proved  that  the  two  election  commissioners 
were  parties  to  the  crime  by  which  the  loss 
of  the  poll  books  was  brought  about,  still  tliis 
fact  would  not  justify  the  trial  court  in 
ignoring  the  official  returns  made  by  the 
judges  of  election.  These  returns  are  pre> 
sumed  to  voice  the  will  of  the  electorate 
throughout  the  county  and  any  spoliation  of 
the  poll  books  by  the  election  commissioners 
would  not  have  the  effect  of  invalidating  the 
election  or  shifting  the  burden  of  proof  to 
the  contestees  to  show  the  validity  of  the 
election  and  that  thie  result  as  declared  was 
correct.  "Against  a  party  not  privy  to  the 
destruction  no  prejudicial  inference  arises." 
16  Cyc.  p.  1059,  and  cases  cited.  Even  if  the 
proof  had  connected  contestees  with  the 
spoliation  of  the  poll  books,  this  would  not 
have  relieved  the  contestants  of  the  burden 
of  [256]  proving  the  allegations  of  their  peti- 
tion that  the  election  returns  were  fraudu- 
lent and  void. 

(5)  The  rule  of  law  applicable  to  such  a 
case  is  well  stated  in  Patch  Mfg.  Co.  v.  Pro- 
tection Lodge  No.  215,  etc.  77  Vt.  294,  60 
Atl.  74,  107  Am.  St.  Rep.  765  at  p.  790,  as 
follows:  ''The  presumption  arising  from  the 
fact  of  spoliation  of  evidence  does  not  relieve 
the  other  party  from  introducing  evidence 
tending  affirmatively  to  prove  his  case  so  far 
as  he  has  the  burden.  It  cannot  supersede 
tlie  necessity  of  other  evidence.  The  presump- 
tion is  regarded  as  merely  matter  of  inter- 
ference in  weighing  the  effect  of  evidence  in 
its  nature  applicable  to  the  question  in  dis- 
pute." Car  tier  v.  Troy  Lumber  Co.  138  111. 
633,  28  N.  E.  932,  14  L.R.A.  470-471 ;  16  Cyc. 
1058,  1059. 

It  follows  that  the  court  did  not  err  in 
refusing  the  following  request  for  a  declara- 
tion of  law:  "The  conduct  of  the  election 
commissioners  in  destroying  the  poll  books 
and  other  election  returns  rendered  such  re- 
turns void,  and  tlirows  upon  the  contestees 
the  necessity  of  showing  what  votes  were 
cast   in   DeRoan    township,    and   by   whom." 

It  is  unnecessary  for  us  to  set  out  and  dis- 
cuss in  detail  the  evidence  concerning  the 
alleged  fraud  on  the  part  of  the  judges  of 
election  at  the  various  voting  precincts  out- 
side of  DeRoan  township.  It  would  extend 
this  opinion  at  great  length  to  do  so.  It 
suffices  to  say  that  we  have  carefully  exam- 
ined the  same  and  have  reached  the  conchi- 
sion  that  the  court  did  not  err  in  refusing  to 
make  the  findings  requested  by  tlie  appellants 
to  the  effect  that  the  conduct  of  the  judges 
of  election  in  these  several  precincts  resulted 
in    permitting    illegal    votes    and    was    such 
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fraud  as  vitiated  and  destroyed  the  result  of 
the  election  as  shown  by  the  returns  from 
those  precincts. 

<6)  While  certain  irregularities  were 
•sliown  at  many  of  these  voting  places,  we 
do  not  feel  warranted  in  holding  as  a  matter 
of  law  that  there  was  no  substantial  evidence 
to  sustain  the  finding  of  the  trial  court  to 
the  effect  that  these  irregularities  did  not 
render  the  entire  election  returns  at  those 
places  void.  The  most  that  could  be  said  of 
the  conduct  of  the  election  judges  at  the 
[256]  various  precincts  outside  of  DeRoan 
township  is  that  it  was  irregular  in  some  par- 
ticulars which  resulted  in  permitting  some 
illegal  votes  to  be  cast.  But  the  evidence 
does  not  show  that  there  was  such  a  system 
of  illegal  voting  permitted  by  the  election 
officers  as  indicated  that  they  knowingly  per* 
pctrated  illegal  acts  in  connection  with  the 
election,  such  as  constituted  a  fraud  in  liold- 
ing  the  same  and  vitiated  the  entire  returns 
from  those  precincts.  At  least  we  are  not 
warranted  in  overturning  the  iindihg  of  the 
trial  court  holding  in  effect  that  there  was  no 
such  fraud  in  these  precincts  as  vitiated  the 
entire  returns  therefrom,  and  such  as  ren- 
dered the  election  therein  void. 

This  court,  in  Freeman  v.  Lazarus,  61  Ark. 
247,  257,  32  S.  W.  680,  quoted  approvingly 
the  following  from  McCrary  on  Elections,  sec. 
639:  "If  an  officer  is  detected  in  a  willful 
And  deliberate  fraud  upon  the  ballot-box,  the 
better  opinion  is  that  this  will  destroy  the 
integrity  of  his  official  acts,  even  though  the 
fraud  discovered  is  not  of  itself  sufficient  to 
Affect  the  result.  The  reason  of  the  rule  is 
that  an  officer  who  betrays  his  trust  in  one 
instance  is  shown  to  be  capable  of  defraud- 
ing the  electors,  and  his  certificate  is  good  for 
iiothing." 

f7)  Having  in  view  this  rule,  we  do  not 
find  in  the  conduct  of  the  election  judges  in 
the  voting  precincts  outside  of  DeRoan  town- 
ship any  evidence  of  a  willful  and  deliberate 
fraud  upon  the  ballot.  The  irregularities  on 
the  part  of  the  election  officers,  resulting  in 
the  illegal  votes  that  were  cast  in  those  pre- 
cincts, should  only  result  in  purging  the 
returns  of  such  illegal  votes.  But  if  the  re- 
turns had  been  purged  of  all  the  illegal  votes 
shown  to  have  been  cast  in  those  precincts,  it 
could  not  have  affected  the  general  result. 
"It  is  no  valid  objection  to  the  election  that 
illegal  votes  were  received  or  that  legal  votes 
were  rejected  if  they  were  not  numerous 
enough  to  overcome  the  majority."  Swepston 
V.  Barton,  supra. 

"Frauds  of  individual  voters  and  the  cast- 
ing of  unqualified  and  fraudulent  votes  do 
not  vitiate  the  returns  unless  the  officers  are 
parties  thereto;  but,  in  such  cases,  [257]  the 


returns  are  accepted  and  purged  ot  the  illegal 
votes."  Schuman  v.  Sanderson,  73  Ark.  187- 
193,  83  .S.  W.  940. 

*' Where  an  election  has  been  legally  held 
and  fairly  conducted  nothing  will  justify  the 
exclusion  of  the  vote  of  an  entire  precinct 
except  the  impossibility  of  ascertaining  for 
whom  the  majority  of  the  votes  were  given." 
Dixon  v.  Orr,  49  Ark.  241,  4  S.  W.  774,  4 
Am.  St.   Rep.  42. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  the  court  erred  in 
refusing  to  make  the  findings  of  fact  re- 
quested by  the  appellants  numbered  10  to  21, 
inclusive,  to  the  effect  that  the  election  re- 
turns in  various  voting  precincts  of  DeRoan 
township  were  fraudulent  and  void  and 
should  be  thrown  out.  In  this  connection,  the 
court  made  the  following  finding  of  fact: 
"That  the  paid  poll  tax  receipts  as  shown  by 
the  collector  of  Hempstead  County,  Arkan- 
sas, for  the  year  1913,  for  DeRoan  township, 
in  said  county,  were  only  1299  and  at  the 
county  seat  election  held  for  removal  oi 
county  seat  on  the  15th  day  of  August,  1914, 
the  judges  of  the  various  wards  and  precincts 
in  said  DeRoan  township,  as  shown  by  the 
certificate  of  the  county  election  commission- 
ers: that  2144  votes  were  cast  on  the  ques- 
tion of  removal,  and  13  against  removal,  leav 
ing  a  majority  of  2131  votes  for  removal  in 
DeRoan  township." 

The  undisputed  evidence  showed  that  at  the 
general  election  in  September,  1912,  there 
was  a  total  of  905  votes  cast  in  DeRoan 
township.  They  were  distributed  according 
to  the  voting  precincts  as  foUowB: 

270  votes  caHt  in  Ward  1; 

114       "         "       "        **       2; 
48       "         "       "        "       3; 

114       "         "       "        "4; 
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^'        "     at  Brideweirs  office  box,  and 
Shover  Springs. 
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At  the  general  election  subsequent  to  the 
county  seat  election,  held  in  September  fol- 
lowing, it  was  shown  that  the  greatest  num- 
ber of  votes  cast  for  any  state  officer 
[258]  without  opposition  was  838,  and  that 
the  total  votes  cast  for  governor,  including 
all  of  the  votes  that  were  cast  for  each  of  the 
party  candidates  in  that  election,  was  814. 
The  838  votes  were  distributed  in  the  different 
wards  and  precincts  as  follows: 

226  votes  cast  in  Ward  1; 

320       "         "       "        "      2; 
80       "         «       "        "       8; 

124       "         "       "        "       4- 

235  "  "  at  Bridewell's  office  box,  and 
47       "        "       "  Shover  Springs. 

The  2131  votes  that  were  cast  in  DeRoan 
township  for  removal  of  the  county  seat,  as 
shown  by  the  election  returns,  were  distrib- 
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ated  in  the  varioiu  waros  and  precincta  as 
follows: 

617  votes  in  Ward  1; 


359 
113 
366 
596 
80 
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3; 
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at  Bridewell's  office  box,  and 
east  at  Shoyer  Springs. 

These,  with  the  13  yotes  that  were  re- 
turned as  against  removal,  made  the  total  of 
2144  votes  cast  in  DeRoan  township. 

There  was  evidence  on  behalf  of  the  con- 
testants to  the  effect  that  parties  were  per- 
mitted to  vote  at  the  various  voting  pre- 
cincts in  DeRoan  township  who  were  not 
qualified  electors.  For  instance,  it  was  shown 
that  at  Bridewell's  box  several  persons  voted 
who  did  not  live  in  that  voting  precinct  and 
in  a  different  township;  that  they  were  per- 
mitted to  vote  without  being  asked  ques- 
tions. It  was  shown  on  cross-examination 
of  these  witnesses  that  thejr  lived  near  the 
line  between  Ozan  and  DeRoan  townships, 
and  most  of  them  had  been  in  the  habit  of 
voting  in  DeRoan  township,  but  had  voted 
at  times  in  Ozan  township.  They  were 
''liners."  At  this  box  a  [259]  minor  was 
permitted  to  vote  without  being  asked  any 
questions.  One  voter  lived  close  to  the  town 
of  Washington,  but  voted  in  DeRoan  town- 
ship. The  judges  asked  him  no  questions. 
Another  witness  who  did  not  live  in  DeRoan 
township  told  the  judges  the  place  where  he 
lived,  but  they  asked  no  questions  as  to  the 
township.  Another  witness  voted  there, 
stating  that  one  of  the  judges  knew  where  he 
lived;  that  the  judges  told  him  to  vote  there. 
He  had  voted  before  in  DeRoan  township, 
but  did  not  live  in  that  township. 

Another  witness  testified  that  he  was  a 
timber  man  from  Louisiana.  He  had  been 
in  Hope  six  or  seven  days;  thought  his  home 
would  be  in  north  Arkansas.  He  went  in 
and  they  took  his  name  and  he  voted  "for  the 
court  house  to  come  to  Hope."  He  voted  at 
that  election  just  because  he  was  asked  to 
vote.  He  first  tried  to  vote  at  Ward  3.  The 
fellow  at  the  gate  told  him  that  they  wanted 
to  do  the  right  thing,  and  told  him  to  go 
over  to  the  other  ward  closer  to  where  he 
lived  and  vote.  The  judges  at  the  ward 
where  he  voted  asked  him  no  questions  what- 
ever as  to  his  qualifications.  He  paid  no  poll 
tax.  The  judges  made  out  the  ticket.  The 
ticket  was  made  out  right  there  by  the  box 
where  they  deposited  the  vote,  at  the  table 
where  the  men  sat  all  the  time.  He  never 
had  the  ticket  in  his  hands  and  did  not  see 
them  deposit  the  ticket  in  the  box. 

Another    witness    testified    that    he    came 

from  Louisiana  on  the  4th  or  6th  of  August. 

Hia  home  waa  in  Texas.    He  voted  in  Hope  at 

a  box  just  below  the  Capital  Hotel,  near  the 
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depot.  He  had  never  paid  a  poll  tax  in 
Arkansas.  A  fellow  called  him  in  there  and 
asked  him  if  he  wanted  to  vote,  and  witness 
told  him  he  did  not  j^ve  a  poll  tax  receipt, 
and  the  man  said  it  didn't  make  any  differ- 
ence, and  asked  him,  "Do  you  want  the  court 
house  to  come  to  Hope?"  Witness  replied, 
"Yes,  I  guess  so."  The  man  made  out  a 
ticket  for  witness  and  handed  it  to  the  fellow 
that  was  over  inside  at  a  desk.  It  was  the 
man  in  the  inside  of  the  house  that  called 
witness  in.  Witness  did  not  know  whether 
he  was  [260]  one  of  the  judges  of  election 
or  not,  but  he  was  the  man  that  made  out  the 
ticket.  The  man  that  sat  at  the  table  made 
out  their  tickets. 

Another  witness,  a  brother  of  the  last 
witness,  testified  substantially  to  the  same 
effect,  except  that  he  had  come  from  Missouri 
and  had  arrived  at  Hope  three  or  four  days 
before  they  voted  him.  He  stated  that  he  and 
his  brother  were  standing  in  front  of  the 
polls  and  some  fellow  came  to  the  door  and 
invited  them  in  and  asked  them  if  they  want- 
ed to  vote.  Witness  replied  that  he  had  no 
poll  tax  receipt,  and  the  man  said  that  didn't 
make  any  difference,  to  come  and  vote  any- 
way. Witness  on  that  occasion  was  on  a 
visit  to  his  brother-in-law,  who  lived  in  Hope. 
He  stated  that  the  man  who  invited  them  in 
went  back  and  got  a  ticket  and  made  it  out. 
'They  asked  me  to  vote  for  Hope.  He 
signed  my  name  and  wrote  something  on  the 
ticket."  Witness  could  not  say  what  the 
man  did  with  the  ticket.  The  deputy  sheriff 
at  that  box  on  that  day,  who  was  around  or 
near  the  voting  place  all  day,  testified,  deny- 
ing the  testimony  of  the  last  two  witnesses 
above  mentioned. 

It  will  be  observed  that  at  the  Bridewell 
box  at  this  the  county  seat  election,  there 
were  596  votes. 

It  was  shown  that  at  Ward  3,  in  the  city 
of  Hope,  there  were  34  votes  cast  of  persons 
whose  names  did  not  appear  on  the  printed 
list  of  those  who  had  paid  their  poll  taxes 
for  the  year  1914. 

It  was  shown  that  in  Ward  2  a  minor 
voted  who  was  20  years  old  in  December 
after  the  election.  The  witness  testified  that 
they  asked  him  if  he  was  twenty-one  and  he 
told  them  that  he  was  going  od  twenty-one. 
That  was  all  that  was  said,  and  they  did  not 
swear  him;  said  he  knew  all  the  judges  and 
clerks.  Witness  did  not  see  the  judges  put 
the  ticket  in  the  box;  he  saw  them  write  his 
name  on  the  poll  books.  Witness  weighed 
137  pounds  and  was  five  feet  seven  and  a 
half  or  seven  and  three-quarters  inches  in 
height.    This  witness  voted  for  removal. 

[261]  Another  witness,  who  was  21  years 
old  in  November  following  the  election  voted 
for  removal,  stated  that  the  judges  asked  him 
no  questions. 
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(8)  We  haye  set  forth  the  above  testimony 
because  it  tends  to  throw  light  upon  the 
conduct  of  the  officers  conducting  the  election 
at  the  various  precincts  in  DeRoan  township; 
and  while  this  testimony  of  itself  would  not 
be  sufficient  to  overcome  the  finding  of  the 
trial  court  to  the  effect  that  there  was  no 
fraud  upon  the  part  of  the  election  judges  in 
DeRoan,  at  least  no  such  evidence  of  fraud 
as  would  justify  throwing  out  or  excluding 
from  the  count  the  entire  vote  of  DeRoan 
township,  as  shown  by  the  returns  of  the  elec- 
tion officers,  yet  this  testimony,  when  taken 
in  connection  with  the  undisputed  evidence 
showing  that  there  were  845  more  votes  cast 
for  removal  of  the  county  seat  to  the  city  of 
Hope  than  were  shown  on  the  printed  list  of 
those  who  had  paid  their  poll  taxes  and  were 
entitled  to  vote,  convinces  us  that  the  court 
was  in  error  in  refusing  appellant's  prayer 
for  declaration  of  law  No.  3,  as  follows: 
''The  court  declares  the  law  to  be  that  the 
discrepancy  as  shown  by  the  collector's  list 
of  poll  tax  payers  in  DeRoan  townsbip  and 
the  number  of  votes  alleged  to  have  been  cast 
at  said  election,  casts  upon  the  contestees  the 
burden  of  proof  to  show  that  the  excess  votes 
were  qualified  electors." 

In  Powell  v.  Holman,  60  Ark.  85-94,  6  S. 
W.  505,  we  said:  "The  duly  certified  official 
returns  of  election  officers  are  not  subject  to 
the  same  rules  of  suspicious  reflections  and 
doubtful  imputations  as  attend  the  ballots 
under  certain  circumstances.  The  official 
returns  are  quasi-records  and  stand  with  all 
the  force  of  presumptive  regularity,  and 
prima  facie  integrity,  not  only  till  suspicion 
is  cast  upon  them,  but  until  their  self -authen- 
ticated verity  is  overcome  by  affirmative 
proof  that  they  do  not  speak  the  truth. 
These  returns  may  be  impeached  by  any  le- 
gitimate evidence,  showing  that  they  do  not 
speak  the  truth,  and  when  so  overcome,  they 
lose  their  character  as  evidence,  and  there- 
upon, other  sources  must  be  looked  to  for  tes- 
timony [262]  in  ascertaining  and  establish- 
ing the  result  of  the  vote.  Had  it  been  shown 
by  appellee  that  fraud,  unfairness  or  illegal 
voting  attended  the  election,  entered  into  and 
became  a  part  of  the  official  count,  and  thus 
involved  the  correctness  of  the  certified  re- 
turns; .  .  .  or  any  other  legitimate  proof, 
tending  to  impeach  the  verity  of  the  returns 
so  placed  in  evidence,  then  the  trial  court 
might  have  found  specially,  that  the  presump- 
tion of  credit  and  prima  facie  truthfulness 
which  the  law  gives  to  the  official  acts  and 
returns  of   election  officers,  had  been   over- 
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(D)  It  is  familiar  doctrine,  as  announced 
by  this  court  in  many  cases,  and  as  late  as 
Letchworth  v.  Flinn,  108  Ark.  301-308,  157 
S.  W.  402,  "that  where  it  appears  that  a  per- 
son was  registered,  or  that  his  vote  was  ac- 


cepted by  the  election  officers,  there  is  a 
presumption,  in  the  absence  of  proof  to  the 
contrary,  that  such  person  was  a  qualified 
voter."  But  it  is  equally  well  settled  by  the 
authorities  that  the  presumption  of  the  regu- 
larity and  correctness  of  the  official  action 
of  election  officers  is  overcome  when  there 
is  direct  and  undisputed  proof  of  facta  tend- 
ing to  impeach  the  integrity  of  the  retuma 
and  to  show  that  the  prima  facie  evidence  of 
correctness  is  not  in  fact  true.  Such  proof 
being  made  by  those  who  challenge  the  re- 
turns, the  law  then  casts  upon  those  who 
would  be  benefited  by  the  prima  facie  re- 
turns, the  burden  of  showing  that  they  are 
in  fact  true  and  correct. 

The  law  is  well  expressed  by  the  Supreme 
Court  of  Illinois  in  Rexroth  v.  Schein,  206 
111.  80,  69  N.  E.  240-242,  as  follows  "It  be- 
came incumbent  upon  the  appellant,  in  ordei: 
to  justify  the  court  in  rejecting  the  ballots 
of  these  voters,  to  overcome  by  proof  this 
presumption  of  innocence  on  the  part  of  the 
voters  and  the  presumption  of  the  regularity 
and  correctness  of  the  official  action  of  the 
election  officers.  As  the  law  east  upon  the 
appellant  the  burden  of  proving  a  negative, 
full  and  complete  proof  in  rebuttal  of  these 
presumptions  is  not  required,  but,  in  order 
to  remove  the  presumptions,  it  is  necessary 
proof  should  be  [263]  produced  sufficient  to 
render  the  existence  of  the  negative  probable." 
Citing  cases. 

Mr.  McCrary  lays  down  the  law  and  gives 
an  illustration  applicable  to  the  facts  of  this 
record  as  follows:  "Every  circumstance 
which  tends  to  show  that  an  election  was 
fraudulent  may  be  proven,  and  the  court  must 
determine,  from  all  the  evidence,  whether 
fraud  has  been  shown.  As,  for  example,  if 
the  aggregate  vote  cast  is  largely  in  excess 
of  the  number  of  legal  voters  resident  in  the 
precinct,  or  if  the  vote  cast  at  the  election  in 
question  is  largely  in  excess  of  the  vote  cast 
at  any  previous  or  subsequent  election,  such 
facts  as  these,  if  unexplained,  will  often 
establish  the  fact  that  frauds  have  been  per- 
petrated and  illegal  votes  cast,  and  make  it 
necessary  to  throw  out  the  poll  altogether, 
unless  it  can  be  sifted  and  purged. 

"While  it  is  true  that  mere  irregularities 
in  the  conduct  of  an  election,  where  the  will 
of  the  voter  has  not  been  suppressed  or 
changed,  will  be  disregarded,  yet  a  succession 
of  unexplained  irregularities,  and  a  disregard 
of  law  on  the  part  of  the  officials,  is  sufficient 
to  deprive  the  ballot  box  and  the  returns  of 
the  credit  to  which  they  are  otherwise  en- 
titled, and  shift  the  burden  upon  the  party 
maintaining  the  legality  of  the  official  count." 
McCrary  on  Elections,  sees.  582,  583. 

In  Todd  V.  Cass  County,  31  Neb.  150,  47 
N.  W.  748,  the  following  language,  applicable 
in  that  case  la  also  exceedingly  apposite  to 
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ihe  facts  under  review  in  the  instant  case. 
''Had  proof  shown  that  the  number  of  votes 
cast  in  1887  and  in  1888  were  but  1300,  and 
that  the  number. of  votes  cast  at  the  general 
election  in  1889  were  about  1300,  and  that 
this  number  at  the  bond  election,  Jime,  1889, 
had  been  swelled  to  more  than  2200,  the  con- 
clusion would  be  almost  irresistible,  in  the 
absence  of  proof  explaining  such  votes,  that 
the  increase  had  been  obtained  by  fraud. 
.  .  .  Where,  however,  a  city  or  precinct 
without  adequate  cause  shows  a  grossly  ex- 
oesaive  vote,  which  is  unexplained,  it  may  be 
cause  for  reducing  the  vote  to  the  ordinary, 
average  limit»  or,  if  it  cannot  be  separated, 
[264]  and  it  is  clearly  apparent  that  fraud 
has  been  perpetrated,  rejecting  it  altogether." 
Appellees'  counsel  urge  that  the  official  list 
of  poll  tax  payers  cannot  be  accepted  as  the 
correct  niunber  of  legal  voters  because  persons 
may  have  paid  their  poll  tax  whose  names 
were  not  put  on  the  official  list,  and  because 
such  list  would  not  show  the  names  of  minors 
who  became  of  age  since  the  first  Monday  in 
July  previous^  whe^  the  official  list  was  made 
up,  and  because  such  list  would  not  show  the 
names  of  those  voters  who  may  have  moved 
from  other  counties  of  the  State  into  Hemp- 
stead six  months  and  into  DeRoan  township, 
thirty  days,  before  the  election. 

(10)  A  complete  answer  to  that  argument 
is  that  contestants  have  adduced  proof  which 
makes  it  probable  that  the  excessive  vote  in 
DeRoan  township,  over  the  official  list  of 
qualified  voters,  did  not  occur  in  any  of  the 
legitimate  ways  suggested.  Contestants  have 
proved  by  the  figures  set  out  above  that  at 
nearly  all  of  the  voting  precincts  in  DeRoan 
township  the  vote  at  this  special  county  seat 
election  was  more  thap  double  that  of  the 
vote  in  these  precincts  at  the  general  election 
of  1912,  and  also  at  the  general  election  of 
1914,  which  occurred  about  a  month  after 
the  special  election.  It  is  a  matter  of  com- 
mon knowledge  that  at  general  elections, 
where  there  are  candidates  of  opposing  par- 
ties, and  especially  in  presidential  years,  as 
was  the  year  1912,  the  interest  of  the  entire 
electorate  is  stirred  and  they  are  usually 
brought  to  the  polls  in  full  voting  strength. 
Contestants  also  showed  by  affirmative  evi- 
dence that  the  judges  of  election  in  DeRoan 
township  permitted  a  considerable  number 
of  illegal  votes  to  be  cast.  Whether  this 
was  done  through  negligence  or  corruption 
on  the  part  of  the  judges  is  immaterial,  as 
eontestants  have  proved  that  there  was  a 
difference  of  845  votes  between  the  official 
list  of  poll  tax  payerq  and  the  election  re- 
toms  of  DeRoan  township.  The  testimony 
thus  adduced  by  contestants  was  sufficient  to 
render  it  probable  that  the  disparity  shown 
between  the  official  list  of  poll  tax  payers 
and  the  [265]  official  returns  of  the  election 


judges  was'  caused  by  illegal  voting.  Con- 
testants, therefore,  have  fully  met  the  re- 
quirements of  the  rule  heretofore  announced, 
placing  upon  them  the  burden  of  proving  a 
negative,  that  is,  of  overcoming  the. presump- 
tion of  the  prima  facie  correctness  of  the 
official   returns. 

Contestants  having  adduced  affirmative 
proof  to  this  effect,  it  was  then  incumbent 
upon  the  appellees  to  explain  how  this  ex- 
cessive vote  between  the  official  list  of  poll 
tax  payers  and  the  official  returns  occurred. 
Appellees  did  not  attempt  to  show  by  the 
election  judges  themselves,  or  otherwise,  any 
facts  that  would  warrant  the  learned  trial 
judge  in  finding  that  the  845  votes  could  be 
accounted  for  by  any  of  the  legitimate  meth- 
ods now  suggested  in  the  brief  of  counsel  for 
the  appellees.  The  court  could  not  find  that 
such  was  the  case  without  any  evidence  upon 
which  to  base  such  finding.  6o  the  affirma- 
tive evidence  on  the  part  of  the  contestants 
has  impeached  the  integrity  of  the  official 
returns  from  DeRoan  township,  and  the  trial 
court  erred  in  not  so  holding,  and  these  re- 
turns cannot  now  be  considered  in  the  count, 
which  would  result  in  favor  of  the  county 
seat  remaining  at  the  town  of  Washington. 

But  as  it  has  been  suggested  by  appellees 
that  it  might  have  been  shown  in  the  manner 
indicated  that  these  returns  were  indeed  cor- 
rect, and  as  it  is  manifcsf  that  the  evidence 
has  not  been  fully  developed  along  these 
lines,  the  appellees  should  be  and  will  be 
given  the  opportunity  on  a  new  trial  to  purge 
the  official  retunls  of  DeRoan  township  and 
to  lift  the  cloud  that  now  hangs  over  them. 
See  Rhodes  v.  Driver,  69  Ark.  501-511,  64 
S.  W.  272. 

Since  the  court,  in  addition  to  certain  spe- 
cial findings,  also  made  a  general  finding  and 
holding  in  favor  of  the  appellees  and  against 
the  contestants,  the  general  assignment  in 
the  motion  for  a  new  trial  that  tlie  verdict 
is  contirary  to,  the  law  and  the  evidence,  was 
sufficient  to  challenge  the  correctness  of  the 
finding  and  judgment  of  the  court. 

[266]  For  the  errors  indicated,  the  judg- 
ment is  reversed  and  the  cause  Will  be  re- 
manded for  a  new  trial. 

McCxJLLOCH,  C.J.  {dissenting), — The  fol- 
lowing words  of  warning  were  written  by 
Judge  McCrary  in  his  work  on  Electicmb, 
section  523:  "The  power  to  reject  ah  entire 
poll  is  certainly  a  dangerous  power,  and 
though  it  belongs  to  whatever  tribunal  has 
jurisdiction  to  pass  Upon  the  merits  of  a' con- 
tested election  case,  it  should  be  exelrcised 
only  in  an  extreme  case,  that  is  to  say,  a 
case  where  it  is  impossible  to  ascertain  i^ith 
reasonable  certainty  the  true  vote."  These 
words  find  echo  in  the  following  statement 
by  this  court  In  Wheat  v.  Smith,  60-  Ark. 


68 


CITE  THIS  VOL.  AHN.  CAS.  1918A. 


266,  7  S.  W.  161:  *'ElectionB  are  not  to  be 
lightly  set  aside,  though  the  law  has  not  been 
strictly  complied  with." 

The  majority  have,  in  their  decision,  over- 
turned not  only  the  certificate  of  the  sworn 
election  officials,  but  the  findings  of  fact  made 
by  the  circuit  judge  in  drawing  the  inferences 
from  the  evidence  adduced  before  him.  The 
rule  as  to  conclusiveness  of  the  findings  of 
the  trial  court  upon  conflicting  evidence  ap- 
plies to  a  contested  election  case.  Schuman 
V.  Sanderson,  73   Ark.  187,   83  S.  W.   940. 

It  seems  to  me  that  the  court  has  done  vio- 
lence to  the  utterance  in  Powell  v.  Holman, 
50  Ark.  85,  6  S.  W.  505,  as  follows:  **The 
duly  certified  official  returns  of  election  offi- 
cers are  not  subject  to  the  same  rules  of  sus- 
picious reflections  and  doubtful  imputations 
as  attend  the  ballot  under  certain  circum- 
stances. The  official  returns  are  quasi  rec- 
ords and  stand  with  all  the  force  of  presump- 
tive regularity,  and  prima  facie  integrity, 
not  only  till  suspicion  is  cast  upon  them,  but 
unil  their  self-authenticated  verity  is  over- 
come by  affirmative  proof  that  they  do  not 
speak  the  truth." 

The  effect  of  the  decision  in  the  present 
case  is  to  hold  that  the  validity  of  the  cer- 
tificate of  the  election  officers,  concerning  the 
number  of  votes  that  were  cast  at  the  election 
in  August,  1914,  is  overturned  by  the  county 
clerk's  certificate  of  the  number  of  poll  taxes 
paid  the  preceding  year  in  DeRoan  township. 
It  is  conceded  that  the  other  facts  proved  by 
the  contestants  do  not  establish  fraud  con- 
clusively, and  that  testimony  cannot  [267]  be 
pieced  together  with  the  conflict  between  the 
•two  certificates  in  order  to  set  aside  the  trial 
court's  finding  of  fact.  The  turning  point 
of  the  case  then  comes  down  to  this:  Does 
the  prior  certificate  of  the  clerk,  concerning 
the  number  of  poll  .taxes  paid,  as  a  matter  of 
law  overturn  the  apparent  conflicting  cer- 
tificate of  the  election  officers?  I  say  that  it 
does  not.  The  two  certificates  are  of  equal 
dignity.  The  first  was  based  upon  and  re- 
lated back  to  an  assessment  of  taxes  made 
more  than  a  year  before  this  election  was 
held,  and  there  being  more  than  a  year  in- 
tervening, the  presumption  of  regularity 
ought  to  attend  the  last  certificate,  which  was 
that  of  the  election  officers,  until  it  is  over- 
turned by  sufficient  evidence.  At  least,  it 
ought  to,  and  does  in  my  judgment,  raise 
such  a  presiunption  as,  in  the  absence  of 
proof,  the  trial  court  is  authorized  to  draw 
the  inference  of  regularity. 

The  discrepancy  is  indeed  large,  but  we 
have  authority  for  the  application  of  the  rule 
of  presumption  concerninrr  a  much  larger  dis- 
crepancy than  that.  Todd  v.  Cass  County,  31 
Neb.  150,  47  N.  W.  196,  748.  The  intervening 
period  of  time  between  the  original  assess- 
ment for  taxes  in  the  year  1913,   and  the 


election  held  in  August,  1914,  was  soflkicnt 
to  make  it  possible  for  there  to  have  been 
a  substantial  increase  in  the  number  of  vot- 
ers. This  could  have  been  brought  about 
by  the  coming  of  age  of  young  men,  and  the 
removal  of  voters  into  the  township  from 
other  sections  of  the  State,  inside  as  wt^\  as 
outside  of  the  county.  There  was  no  proof 
offered  on  this  score,  but  the  trial  court  had 
the  right,  in  determining  what  inferences  to 
draw  from  the  two  conflicting  certificates, 
to  And  that  it  was  possible  for  the  number 
of  voters  to  have  been  very  substantially 
augmented.  In  addition  to  that,  there  may 
have  been  many  mistakes  in  the  origiiial 
assessment  rolls  as  to  the  residences  of  voters, 
whether  in  the  school  districts  composing 
that  township  or  in  other  portions  of  the 
county;  and  also  mistakes  of  the  collector 
in  registering  the  paid  poll  taxes.  It  is  true 
that  there  was  no  proof  introduced  on  that 
subject,  and  the  court's  [268]  opinion  con- 
stitutes  an  imposition  on  the  contestees  of 
the  duty  of  making  that  proof. 

It  is  said  in  the  opinion  of  the  majority 
that  when  it  appeared  that  the  certificate 
of  the  election  officers  was  in  conflict  with  the 
prior  certificate  of  the  county  clerk,  the  bur^ 
den  of  proof  shifted  to  the  appellees  to  make 
an  affirmative  showing  of  the  correctness  of 
the  last  certificate.  I  do  not  think  that  is 
the  correct  statement  of  the  law,  for  the 
burden  of  proof  does  not  shift.  It  abides 
throughout  the  trial  with  the  contestants, 
upon  whom  rests  the  duty  of  establishing  the 
affirmative  of  the  issue  which  they  present. 
The  statutes  of  this  State  deelare  that  "the 
party  holding  the  affirmative  of  an  issue 
must  produce  the  evidence  to  prove- it,"  and 
that  "the  burden  of  proof  in  the' whole  action 
lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side."  Kir- 
by's  Digest,  §§  3106-7. 

In  the  American  and  English  Encyclopedia 
of  Law  (Vol.  V,  page  22)  the  rule  with 
respect  to  the  burden  of  proof  is  stated  as 
follows:  "The  burden  of  proof  in  the  sense 
of  the  duty  of  producing  evidence  passes  from 
party  to  party  as  the  case  progresses,  while 
the  burden  of  proof  meaning  the  obligation 
to  establish  the  truth  of  the  claim  by  a  pre- 
ponderance of  evidence  rests  throughout  upon 
the  plaintiff;  and  unless  he  meets  this  obliga- 
tion upon  the  whole  case,  he  fails."  That 
rule  has  been  adopted  in  several  well  con* 
sidcred  cases.  Egbers  v.  Egbers,  177  111.  82, 
52  N.  E.  285;  Supreme  Tent,  etc.  v.  Stens- 
land,  206  111.  124,  68  N.  E.  1098,  99  Am.  St. 
Rep.  137;  Maxwell  v.  Wripfht,  360  Ind.  516, 
67  N.  E.  267;  Shepard  v.  Western  Union  Tel. 
Co.  143  N.  C.  244,  55  S.  E.  704,  118  Am,  St. 
Rep.  796;  Boardman  v.  Lorentzen,  165  Wis. 
560,  145  N.  W.  750,  52  L.R.A.(N.S.)  476. 
The  rule  is  also  stated  substantially  the  same 
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ia  Ruling^  Case  Law,  Vol.  X,  page  897 1  "(Sen- 
erally  speaking,  the  burden  of  proof,  in  the 
84aL8e  of  the  duty  of  producing  evidence, 
passes  from  party  to  party  as  the  case  pro- 
gresses, while  the  burden  of  proof,  meaning 
the  obligation  to  establish  the  truth  of  the 
claim  by  a  preponderance  cyf  evidence,  rests 
throughout  upon  the  party  asserting  the  af- 
firmative of  the  issue,  and  unless  he  meets 
this  obligation  upon  the  whole  case  he  fails. 
[269J  This  burden  of  proof  never  shifta  dur- 
ing the  course  of  a  trial  but  remains  with 
him  to  the  end." 

Now,  the  application  of  that  rule  to  the 
present  case  it  seems  to  me  is  this :  Conceding 
that  the  production  of  the  prior  certificate 
made  out  a  prima  facie  case  in  favor  of  the 
contestants,  which,  unless  overcome,  waor- 
ranted  the  inference  of  the  falsity  of  the  last 
certificate,  and  in  that  sense  the  burden  was 
shifted  to  the  oontestees,  yet  the  burden 
upon  the  whole  case  of  establishing  the  affirm- 
ative of  the  issue  was  upon  the  contestants, 
and  as  long  as  it  was  impossible  to  draw 
different  inferences  of  fact  from  the  conflict 
in  tho  two  certificates  it  was  within  the 
province  of  the  trial  court  to  determine  which 
of  the  inferences  should  be  drawn.  The  find- 
ings of  the  trial  court,  based  upon  legitimate 
inferences,  should  not  be  overturned  because, 
as  has  already  been  decided  by  this  court, 
there  is  a  oonelusive  presumption  in  favor  of 
the  findings  of  the  trial  court  if  there  was 
evidence  upon  which  it  is  based. 

Even  if  there  was  an  irreconcilable  conflict 
between  the  two  certificates,  why  should  we 
say  that  the  circuit  court  erred  in  concluding 
that  the  certificate  of  the  election  officers 
was  correct  and  that'  the  former  certificate 
of  the  clerk  concerning  the  number  of  poll 
taxes  was  incorrect.  Is  that  consistent  with 
the  oft  repeated  rule  that  the  official  returns 
are  quctsi  records  and  stand  with  all  the  force 
of  presumptive  regularity  and  prima  facie 
integrity,  not  only  till  suspicion  is  cast  upon 
them,  but  until  their  self -authenticated  verity 
is  overcome  by  aflirraative  proof  that  they 
do  not  speak  the  truth?  But  the  two  certifi- 
cates are  not  irreconcilable  conflict,  for  it  is 
possible  to  harmonize  the  two  upon  the  as- 
sumption that  the  number  of  qualified  elec- 
tors had  increased  by  reason  of  the  coming 
of  age  of  young  men,  and  removals  into  the 
precinct.  It  was  the  duty  of  the  circuit 
jndge  to  reconcile  those  two  certificates  if 
possible  to  do  so,  and  I  do  not  think  that  we 
ou^t  to  say,  as  a  matter  of  law,  that  the 
eirenit  court  erred  simply  because  the  con- 
testees  failed  to  introduce  proof  tending  to 


show  that  there  had  been  [670]  an  increase 
in  the  number  of  voters.  As  long  as  the  cer- 
tificate of  the  election  officers  bore  the  verity 
which  the  law  says  shall  be  attached  to  it, 
it  cast  upon  the  contestants  the  burden  of 
offiaring  proof  tending  to  show  that  there  had 
been  no  change  in  the  number  of  voters  since 
the  last  assessment.  That  was  not  compelling 
them  to  prove  a  negative,  but  to  offer  proof 
which  overcame  the  prima  facie  case  made 
ont  by  the  certificate  of  the  election  Offieers. 

Some  significance  is  attached,  in  the  opin- 
ion, to  the  fact  that  there  w^re  more  votes 
cast  at  this  election  than  at  the  last  pre- 
ceding general  election  and  the  next  succeed- 
ing one,  and  the  majority  of  the  judges  ex- 
pressed the  view  that  there  is  more  interest 
manifested  at  general  elections  than  at  a 
special  election  of  this  kind.  I  think  it  may 
be  stated  to  be  a  matter  of  common  knowl- 
edge, at  least  in  Arkansas,  that  no  kind  of  an 
election  excites  keener  interest  than  a  contest 
over  the  removal  of  a  county  seat.  It  is  a 
matter  of  common  knowledge,  too,  that  in  thia 
State  a  nomination  by  the  dominant  political 
party  is  equivalent  to  an  election,  and  that 
there  is  comparatively  little  interest  mani- 
fested in  the  general  elections.  Therefore  I 
think  the  fact  that  the  vote  in  the  general 
elections,  preceding  and  subsequent,  falls 
short  of  the  number  of  votes  cast  at  the  spe- 
cial election,  which  is  being  contested,  ought 
not  to  be  cast  into  the  scales  against  the  con- 
testees  so  as  to  make  them  account  for  the 
discrepancy. 

This  ease  seems  to  have  received  the  most 
painstaking  care  and  attention  of  the  trial 
judge,  and  I  am  unwilling  to  say  that  he 
erred  in  refusing  to  declare  as  a  matter  of 
law  that  the  discrepancy  between  the  two 
certificates  concerning  the  number  of  poll 
tax  payers  in  that  township  made  out  an  un- 
disputed case  of  fraud  which  destroyed  the 
integrity  of  the-  polls.  I  dissent)  therefore, 
from  the  conclusions  of  the  majority. 


NOTE. 

The  reported  case  holds  that  where  at  an 
election  district  more  votes  are  cast  than  the 
number  of  legal  voters  known  to  reside  in 
that  district,  the  irregularity  is  such  that, 
unless  it  is  explained,  the  entire  vote  of  the 
district  will  be  rejected.  For  an  exhaustive 
discuBsion  of  th§  rejection  of  the  entire  vote 
of  an  election  district  for  irregularity  affect- 
ing an  indeterminable  number  of  votes,  see 
the  note  to  Neelley  v.  Farr,  reported  ante,, 
this  volume,  at  page  23. 
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Kaitucky  Ckiuit  of  Appeals— nTttne  22,  1917. 
17^  Xy.  50ff;  196  S.  W.  166. 


Appeal    «md    Error    —    Tlatelineu    •£ 
Proceedings. 

Where  judgment  in  an  election  contest  ap- 
pealed from  was  rendered  April  18th,  and 
April  28th  the  transcript  was  filed  with  the 
clerk  of  the  court  of  appeals,  and  April 
10th  a  regular  supersedeas  bond  was  execut- 
ed before  the  clerk  of  the  circuit  court,  the 
obligee  being  the  appellee,  but,  after  dis- 
covery of  the  fact  that  the  bond  was  not 
properly  executed  to  the  clerk  of  the  circuit 
court,  and  on  the  same  day  the  record  was 
filed  in  the  court  of  appeals,  another  bond 
was  executed  in  which  the  clerk  of  the  cir- 
cuit court  was  liamed  as  obligee,  the  super- 
sedeas bond  will  not  be  discharged  and  the 
appeal  dismissed  because  the  bond  was  not 
executed  as  provided  by  Ky.  St.  §  1596a, 
subsec.  12,  providing  that  either  party  to 
an  election  contest  may  appeal  from  the 
judgment  of  the  circuit  court  to  the  court  of 
appeals  by  giving  bond  to  the  clerk  of  the 
circuit  court  with  good  surety,  conditioned 
for  the  payment  of  all  costs  and  damages, 
etc.,  and  by  filing  the  record  in  the  clerk's 
office  of  the  court  of  appeals  within  thirty 
days  after  final  judgment  in  the  circuit 
court. 

EleotioAC  •*  Contest  —  Aniendnient  of 
Pleadings. 

In  an  election  contest,  where  the  circuit 
court  permitted  amended  answer  to  be  filed 
more  than  twenty  days  after  the  service  of  the 
summons,  setting  up  not  a  counter  contest, 
but  only  perfecting  a  ground  alleged  iji  time, 
but  defectively,  there  was  no  violation  of  the 
rule  forbidding  the  filing  of  amendments 
setting  up  new  grounds  of  contest  or  counter 
contest  after  the  time  provided  for  the  filing 
of  such  pleading^. 

Election   Officers   Illegally    Selected   — 
EiPect. 

If  the  officers  of  an  election  to  elect  a 
school  district  trustee  who  conducted  the 
d.ection  in  the  sohoolhouse  are  not  legally 
selected,  the  election   is  void. 

Fraud  and  Intinddation  —  Rejection  of 
Entire  Vote. 

Though  Ky.  St  §  1596a,  subsec.  12,  pro- 
vides that  if  it  shall  appear  from  an  inspec- 
tion of  the  whole  record  that  there  has  been 
such  fraud,  intimidation,  bribery,  or  vio- 
lence in  the  conduct  of  an  election  that 
neither  contestant  nor  contestee  can  be  ad- 
judged to  have  been  fairly  elected,  the  cir- 
cuit court  may  adjudge  that  there  has  been 
no  election,  and  though  it  is  the  disposition 
of  courts  to  uphold  the  validity  of  elections 
where  they  can  reasonably  do  so,  if  the  record 
presents  a  state  of  case  preventing  the  court 


from  arriving  at  ft  reasonably  afOoarate  Qoa* 

elusion,  it  will  declare  that  no  election  was 
held,  even  in  the  absence  of  evidence  that 
fraud,  intimidation,  bribery,  or  violence  was 
practiced. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circait  Ooorty  Pike  county. 

Election  contest.  Richard  Little,  plaintiff^ 
and  James  Johnsony  defendant.  Judgment  for 
plaintifF.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion*    Atfikmbk 

J.  J.  Moore  and  W.  W.  Be}fw>lda  for  ap- 
pellant. 
Oline  d  Steele  for  appellee. 

[506]  'Thomas,  J.-— The  voters  of  mtb- 
school  district  numher  01,  in  PiJce  county^  on 
the  afternoon  of  the  7th  day  of  October,  1916 
(the  time  appointed  by  law)  attempted  to 
hold  an  election  for  the  purpose  of  electing  a 
trustee  for  that  district. 

The  appellant  (defendant)  was  the  incnm- 
bent,  and  was  a  candidate  to  succeed  him- 
self, while  those  opposing  his  election  put 
forward  the  appellee  (plaintiff)  as  his  oppon- 
ent. Both  candidates  claim  to  have  received 
a  majority  of  the  l^gial  votes  cast^  and  each 
of  them  claimed  to  be  elected,  but  the  county 
school  superintendent  declined  to  recognise 
the  election  of  either,  whereupon  defendant 
procured  a  notary  public  to  administer  to  him 
the  oath  and  claim  the  right  to  discharge  the 
duties  of  the  office.  Plaintiff  then  filed  this 
contest  suit  against  him  alleging  that  while 
defendant  claimed  to  have  received,  as  his 
set  of  oncers  certifiedi  25  legal  votes  at  the 
election,  that  12  of  them  were  illegal  because 
of  having  been  cast  by  persons  disqualified 
under  the  law  to  participate  in  such  elec- 
tions. 

It  is  also  alleged  that  while  plaintiff  count- 
ed 27  votes  as  having  been  cast  at  the  open- 
ing of  the  election  for  his  set  of  officers  only 
15  of  such  votes  were  legal,  the  others  being 
some  of  them  nonresidents  of  the  district, 
others  under  the  age  of  twenty-one,  and  still 
other  females  who  could  neither  read  nor 
write;  that  plaintiff's  set  of  officers  received 
23  legal  votes,  which  was  the  same  number 
which  he  received  in  the  election,  and  deduct- 
ing all  illegal  votes  from  those  cast  for  de- 
fendant's set  of  officers,  plaintiff  received  a 
majority  of  at  least  eight  votes,  and  waa, 
therefore,  entitled  to  the  office. 

The  answer  put  in  issue  all  the  allegations 
of  the  petition,  and  by  way  of  counter-con- 
test alleged  that  plaintiff  and  his  set  of  offi- 
cers received  one  vote  from  [507]  a  person 
under  twenty-one  years  of  age  and  eight 
votes  cast  by  persons  who  could  neither  read 
nor  write,  but  it  was  not  alleged  in  the  origi- 
nal answer  that  the  latter  eight  questioned 
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▼otes  were  cast  by  femalea*  This  fact  nece»- 
eary  to  disqualify  them  was  afterwards  al- 
leged in  an  amended  answer,  but  after  the 
proof  had  been  taken,  and  beyond  the  time 
fixed  by  law  for  the  filing  of  an  answer  in 
the  nature  of  a  oounter-oonteat. 

After  extensive  preparation  and  submission* 
the  trial  court  adjudged  that:  "It  is  im-. 
possible  to  arrive  at  or  determine  who  was 
the  choice  of  the  legal  voters  for  school  trus- 
tee in  said  district  aforesaid,  and,  therefore, 
adjudges  that  no  election  was  held  in  said 
district,  and  adjudges  that  said  election  be 
set  aside."  To  reverse  that  judgment  the 
defendant  prosecutes  this  appeal. 

Two  pr^iminary  questions  are  presented 
for  our  determination  before  considering  the 
merits  of  the  ease,  they  being:  (1)  a  motion 
made  by  appellee  to  discharge  the  supersedeas 
bond  executed  by  appellant  and  to  dismiss 
the  appeal  because  the  bond  was  not  executed 
in  the  manner  provided  by  sub-section  12  of 
section  1596a  of  the  Kentucky  Statutes;  and 
(2)  error  of  the  court  in  permitting  the 
amended  answer  to  be  filed  showing  that  the 
disqualified  voters  of  which  defendant  com- 
plains, who  could  neither  read  nor  write,  were 
femaleSy  and  which  was  filed  more  than  twen- 
ty days  after  the  service  of  the  summons  upon 
him. 

Disposing  of  these  in  the  or.der  named,  the 
subsection  of  the  statute,  supra,  provides 
that,  ''Either  party  may  appeal  from  the 
judgment  of  the  circuit  court  to  the  Court 
of  Appeals  by  giving  bond  to  the  clerk  of 
the  circuit  court,  with  good  surety,  condi- 
tioned for  the  payment  of  all  costs  and  dam- 
ages the  other  party  may  sustain  by  reason 
of  the  appeal  and  by  filing  the  record  in  the 
clerk's  office  of  the  Court  of  Appeals,  within 
thirty  days  after  final  judgment  in  the  cir- 
cuit court." 

The  judgment  appealed  from  was  rendered 
on  the  18th  day  of  April,  1917,  and  on  April 
28  following;  the  transcript  was  filed  with  the 
derk  of  this  court.  On  April  19,  one  day  af- 
ter the  rendition  of  the  judgment,  a  regular 
supersedeas  bond  was  executed  before  the 
derk  of  the  Pike  circuit  court,  but  the  obligee 
therein  is  the  appellee  here,  whilst  the  statute, 
supra,  requires  the  bond  to  be  executed  to 
the  clerk  of  the  circuit  court.  After  the 
diaoovery  of  the  mistake,  and  on  the  same 
day  that  the  [508]  record  was  filed  in  this 
court,  another  bond  was  executed  in  the 
court  below  in  which  the  clerk  of  the  court 
is  named  as  the  obligee,  and  this  latter  bond 
in  all  other  respects  conformed  to  the  law 
and  was  filed  in  this  court  on  the  same  day 
that  the  transcript  was  filed.  It  will  be  ob- 
Berved  that  even  if  it  could  be  said  that  the 
first  bond  was  void  because  of  its  failure 
to  fully  comply  with  the  terms  of  the  statute, 
the  last  one,  which  did  fully  comply  with 
its  terms,' was  filed  within  the  thirty  days 


allowed  by  law  and  at  the  same  time  the 
transc^'ipt  waji  filed,  and  there  exist  no  ten- 
able grounds  upon  which  to  sustain  the  mo- 
tion, and  it  is  therefore  overruled. 

In  support  of  the  (2)  contention,  it  is 
insisted  that  the  filing  of  the  amended. answer 
violated  the  rule  as  laid  down  in  the  cases 
of  Anderson  v.  Likens,  104  Ky.  700,  47  S. 
W.  867;  Clark  v.  Rpbinson,  159  Ky.  26,  166 
S.  W.  801;  Francis  v.  Sturgill,  163  Ky.' 660, 
174  S.  W.  753,  and  other  like  cases,  whicli 
forbid  the  filing  of  amendments  setting  up 
new  grounds  of  contest  or  counter-contest 
after  the  time  provided  by  the  statute  for 
the  filing  of  such  {headings.  If  the  matter 
set  up  in  the  amended  answer  omnplained'  of 
here  were  an  additional  ground*  of  couhter-^ 
contest,  it  having  been  filed  more  than  twenty 
days  after  the  service  of  the  summons;  the 
doctrine  of  those  cases  would  apply,  but  the 
fault  in  the  contention  is  that  the  amend- 
ment contained  no  additional  ground  of  coun- 
ter-contest, but  only  perfected  a  ground  which 
had  been  alleged  in  time,  but  defectively. 
In  the  original  answer  the  persons  whose 
votes  were  questioned  were  named,  but  by 
inadvertence  of  the  pleader  the  fact,  whicji 
rendered  those  votes  illegal  (they  being  fe- 
males) was  omitted.  The  amendment  did 
not  seek  to  incorporate  therein,  or  to  question, 
other  votes  besides  those  mentioned  in  the 
original  answer,  and  therefore  contained  no 
additional  ground  in  support  of  defendant's 
contention. 

In  the  case  of  Wilson  v.  Hihes,  99  Ky.  221, 
36  S.  W.  627,  37  S.  W.  148,  which  is  an 
election  contest  case,  a  similar  question  was 
before  this  court,  and  in  permitting  an 
amendment  to  be  filed  after  the  time  provided 
by  the  statute  there  under  consideration,  and 
under  circumstances  similar  to  those  present- 
ed here,  the  court  said :  "Under  this  statute 
a  contestant  is  not  allowed  to  set  up,  by  way 
of  amendment,  an  entire  new  ground  of  con- 
test, in  addition  to  those  stated  in  his  notice, 
but  he  is  not  to  be  precluded  from  amending 
and  making  more  specific  and  definite  any 
ground  that  is  embraced  in  the  notice.  This 
may  be  allowed,  and  in  fact  may  be  re- 
quired to  be  done  in  the  Civil  Code  (section 
[509]  134)  which  applies  to  proceedings  of 
this  kind,  as  well  as  to  regular  actions." 

The  case  of  Clark  v.  Robinson,  159  Ky. 
25,  166  S.  W.  801,  is  also  an  election  contest 
case.  Wliile  it  was  being  tried  the  plaintiff 
offered  to  amend  his  petition  containing,  mat- 
ter similar  to  that  of  the  answer  here  in- 
volved by  alleging  facts  showing  that  some 
of  the  votes  he  was  contesting  were  illegally 
cast,  and  which  facts  rendering  them  illegal 
he  had  omitted  to  incorporate  in  his  petition. 
The  court  permitted  the  amendment  to  be 
filed,  which  was  complained  of  on  appeal, 
but  in  disposing  of  the  objection,  we  said : 
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"It  will  be  noticed  that  this  amendment 
does  not  bring  in  the  names  of  any  other 
voters,  or  make  any  charge  of  additional  ir- 
regularities. It  merely  undertakes  to  do 
what  it  purports,  that  is,  to  perfect  and  make 
more  definite  and  specific  the  grounds  set 
up  in  the  original  petition,"  and  the  court 
then  refers  to  the  case  of  Wilson  v.  Hines, 
supra.  These  authorities  fully  sustain  the 
action  of  the  court  in  permitting  the  amend- 
ment complained  of  to  be  filed. 

This  brings  us  to  a  consideration  of  the 
merits  of  the  case,  which  we  will  dispose  of 
as  briefly  as  possible. 

Promptly  at  one  o'clock  p.  m.  on  the  day 
of  election^  the  defendant  assembled  the  gath- 
ered voters  in  the  school  house,  and  as  pre- 
siding officer  opened  up  the  meeting.  He 
nominated  himself  as  a  candidate,  and  also 
the  names  of  three  persons  to  be  elected  as 
officers  to  hold  the  election.  Two  of  those 
persons  were  his  sons,  and  the  other  a  close, 
intimate  friend.  Those  opposed  to  his  elec- 
tion placed  in  nomination  for  officers  three 
other  persons,  whereupon,  at  the  suggestion 
of  the  defendant,  the  crowd  divided  and  de- 
fendant nominated  and  elected  himself  teller 
toTOunt  his  votes,  while  another  performed 
that  duty  for  the  plaintiff.  Defendant  re- 
ported that  there  were  27  votes  cast  for  his 
election  officers,  and  only  23  cast  for  those 
of  his  opponent,  and  thereupon  declared  his 
officers  elected.  They  proceeded  to  hold  an 
election  in  the  school  house,  while  those  who 
favored  the  election  of  plaintiff,  insisting  that 
the  election  of  officers  was  unfair  and  illegal, 
repaired  to  the  school  house  yard,  and  under 
the  refreshing  shade  of  a  large  oak  tree 
proceeded  to  hold  their  election.  Each  party 
at  his  own  election  received  the  votes  hereto- 
fore indicated,  and  each  set  of  officers  certi- 
fied the  election  of  their  man.  A  large  num- 
ber of  witnesses  testified  that  after  plaintiff's 
officers,  [510]  as  he  claims,  had  been  elected, 
and  before  any  votes  were  cast,  he  said  to 
them,  "You  are  the  officers  of  this  election, 
make  your  own  laws  to  suit  yourselves,"  and 
further  that  when  the  teller  for  plaintiff,  who 
had  counted  the  votes  on  the  selection  of 
officers,  protested  that  illegal  votes  had  been 
cast  for  those  officers  selected  by  plaintiff 
the  latter  replied,  "You  are  not  the  judge 
of  this  election,"  and  declined  to  permit  a 
recount.  It  is  true  that  plaintiff  denies  the 
statements  attributed  to  him,  but  the  over- 
whelming weight  of  the  testimony  supports 
the  truth  of  the  charges. 

It  is  admitted  that  at  least  three  of  the 
persons  who  stood  up  to  vote  for  plaintiff's 
election  officers  were  disqualified  to  partici- 
pate in  the  election  from  one  caused  or  an- 
other, and  the  testimony  is  exceedingly  con- 
flicting and  confusing  as  to  some  of  the  other 
questioned  ones.    Plaintiff  says  of  the  latter, 


that  he  refused  to  oount  some  of  them,  while 
other  witnesses  say  that  he  did  count  them. 
As  to  whether  he  did  or  not  is  so  enveloped 
in  doubt  as  to  be  practically  impossible  of 
determination. 

In  addition  to  the  actions  and  conduct  of 
plaintiff,  to  which  we  have  referred.  It  i» 
shown  that  he  is  the  agent  of  some  corpora- 
tion having  in  charge  a  large  tract  of  land 
located  in  the  district,  upon  which  a  number 
of  voters  reside,  and  that  at  his  first  eleetioiit. 
if  not  in  the  last,  he  used  his  position  as- 
agent  to  intimidate  voters  and  to  cause  thein< 
to  support  him  when  they  perhaps  would  not 
otherwise  have  done  so. 

It  is  further  shown  that  during  the  takings 
of  depositions  in  this  case  he  and  his  son,  in* 
the  dead  hours  of  the  night,  were  endeavoring 
to  induce  witnesses  for  whom  the  officers  had. 
subpoenaes  to  evade  the  service  by  getting 
out  of  the  county,  and  in  at  least  one  instance 
did  persuade  a  voter  to  go  into  the  adjoining: 
county  of  Floyd. 

If  the  officers  favoring  the  election  of  plain- 
tiff, and  who  conducted  their  election  in  the- 
school  house,  were  not  legally  selected,  that 
election  is  void.     As  to  whether  they  were- 
so  selected  it  is  impossible  to  tell  from  this- 
record,  but  the  facts  which  we  have  recited 
showing    the    questionable    participation    of 
plaintiff  in   that  election   stand   out  boldly 
and  prominently.     If  the  facta  are  that  the- 
27  votes  cast  for  the  officers  who  held  the 
election  in  the  school  house,  at  which  plain-^ 
tiff  was  elected,  were  legal  votes,  the  eleetioik 
held  in  the  school  house  yard  was  void  be- 
cause the  officers  who  held  it  received  a  less 
number  of  votes.    The  same  remarks  might 
be  made  with  substantially  [511]   the  same- 
application  concerning  the  votes  cast  in  each 
election,  but  this,  as  we  have  said,  is  en- 
veloped in  as  much  uncertainty  and  confusion 
as   is  the   question   of   the   selection   of   the- 
election  officers.    Under  these  conditions,  we 
think  the  court  properly  determined  that  it 
was  impossible  to  tell  who  received  a  ma- 
jority of  the  legal  votes  and  who  was  legal- 
ly elected. 

A  part  of  sub-section  12  or  section  1596ft 
of  the  Kentucky  Statutes  is:  "In  case  it 
shall  appear  from  an  inspection  of  the  whole 
record  that  there  has  been  such  fraud,  in- 
timidation, bribery  or  violence  in  the  conduet 
of  the  election  that  neither  contestant  nor 
contestee  can  be  adjudged  to  have  been  fairly 
elected,  the  circuit  court,  subject  to  revision 
by  appeal,  or  the  Court  of  Appeals  finally, 
may  adjudge  that  there  has  been  no  election. 
In  such  event  the  office  shall  be  deemed 
vacant,  with  the  same  legal  effect  as  if  the 
person  elected  had  refused  to  qualify." 

Many  cases  have  been  before  this  court  in- 
volving the  application  of  that  statute^ 
Stewart  v.  Rose,  113  Ey.  502,  68  S.  W.  465,. 


JOHNSON  V.  LITTLE. 

176  Ky,  505. 
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24  Ky.  L.  Bep.  1769;  Wilkins  ▼.  Duffy,  114 
Ky.  11,  70  S.  W.  668;  Qrr  T.  Kevil,  124  Ky. 
720,  100  S.  W.  314;  SchoU  v.  Bell,  125  Ky. 
750,  102  S.  W.  248;  Ford  v.  Hopkins,  141 
Ky.  181,  132  S.  W.  542;  Harrison  v.  Stroud, 
129  Ky.  193,  16  Ann.  Cas.  1050,  110  S.  W. 
^28,  33  Ky.  L.  Eep.  653,  and  Allen  v.  Griffith, 
160  Ky.  528.  Each  of  those  cases  presented 
iacta  which  rendered  it  impossible  to  deter- 
mine who  received  a  majority  of  the  legal 
votes  cast,  and  it  was  declared  that  no  elec- 
tion was  held. 

It  is  insisted,  however,  by  counsel  for 
appellant  that  the  statute  permits  such  judg- 
ment only  for  fraud,  intimidation,  bribery 
•or  violence  practiced  in  the  conduct  of  the 
election,  and  that  there  is  no  evidence  of 
either  having  been  practiced  by  plaintiff  in 
this  case.  We  do  not  so  interpret  the  testi- 
mony. The  advice  which  he  gave  to  his  elec- 
tion officers,  the  activity  manifested  by  him- 
self and  son  to  suppress  testimony,  his  ac- 
tions and  conduct  on  the  day  of  election  in 
choosing  his  sons  as  officers  of  the  election,  and 
other  activities,  all  exhibit  not  only  a  dis- 
position to  practice  fraud,  but  to  intimidate 
voters,  and  there  is  testimony  in  the  record 
that  some  of  them  were  actually  intimidated. 
But,  be  this  as  it  may,  an  election  may  be 
declared  void  upon  other  grounds  than  those 
mentioned  in  the  statute.  In  the  Hopkins 
case,  supra,  it  is  said: 

"It  is  true  the  courts  are  disposed  as  far  as 
possible  to  uphold  popular  elections  and  not 
to  set  them  aside  for  light  and  trivial  causes, 
if  it  can  be  fairly  ascertained  [512]  that 
the  fraud  or  irreffulariiiea,  occurring  did 
not  affect  the  result.  In  other  words,  if  it 
-can  be  ascertained  with  reasonable  clearness 
that  a  majority  of  the  legal  votes  cast  have 
been  cast  for  the  apparently  prevailing  party, 
the  election  will  not  be  disturbed  for  mere 
irregularities  or  sporadic  frauds  which  do  not 
affect  the  result.  But  in  this  case  no  fair 
And  impartial  mind,  after  reading  the  record, 
can  say  with  any  reasonable  certainty  which 
side  received  a  majority  of  the  legal  votes 
cast.  .  .  .  The  object  of  the  statute  is 
to  enable  the  courts  to  deprive  the  guilty 
of  the  fruits  of  victory,  where  it  cannot  be 
said  from  the  evidence  which  side  received 
«  majority  of  the  legal  votes  cast." 

The  grounds  for  the  opinion  in  the  Griffith 
•case^  supra,  wherein  the  election  there  in- 
volved was  adjudged  to  be  void,  was  for 
fraud,  illegality  and  irregtilaritiea  to  such 
an  extent  that  the  court  could  not  tell  with 
reasonable  certainty  which  party  to  the  con- 
test was  elected.  From  these  cases  we  gather 
the  rule  to  be  that  while  it  is  the  disposition 
«£  the  courts  to  uphold  the  validity  of  elec- 


tions, where  it  can  reasonably  do  so,  yet  if 
the  record  presents  a  state  of  case  preventing 
the  court  from  arriving  at  a  reasonably  ac- 
curate conclusion  it  will  declare  that  no  elec- 
tion had  been  held,  which  we  think  is  an 
eminently  proper  rule.  We  are  therefore 
of  the  opinion  that  in  either  view  which 
might  be  adopted  the  judgment  of  the  trial 
court  was  correct. 

In  closing  this  opinion  we  cannot  refrain 
from  expressing  our  regret  that  the  beneficent 
provisions  of  our  public  school  laws,  so  gen- 
erously provided  by  our  legislature,  should 
be  frustrated  and  weakened  by  such  petty 
political  contests  as  we  find  manifested  by 
this  record.  That  the  opportunities  to  obtain 
an  education  furnished  by  the  law  to  the 
children  of  the  state  should  be  hampered  and 
impaired  by  such  strifes  and  contests  is  a 
matter  of  great  public  concern.  The  office 
of  school  trustee  is  one  practically  without 
compensation,  as  the  entire  emoluments  con- 
sist in  a  small  per  cent  for  taking  the  school 
census  of  the  district  once  per  annum,  and 
clearly  such  strifes  for  the  position  as  the 
one  we  see  in  this  case  cannot  be  prompted 
by  a  desire  to  obtain  the  meager  compensa- 
tion attached  to  it,  thus  making  the  conclu- 
sion inevitable  that  some  ulterior  purpose 
furnishes  the  incentive.  We  know  of  no  posi- 
tion where  the  wise  saying  that  "the  office 
should  seek  the  man"  is  more  applicable  than 
to  that  of  school  trustee,  and,  according  to 
our  view,  such  [513]  active  participation  and 
questionable  methods  as  this  record  shows 
is  almost  a  sure  indication  of  the  unfitness 
of  the  aspirant,  and  it  would  be  a  safe  course 
for  each  community  to  pursue  if  the  people 
condemn  the  practice  by  defeating  those  who 
employ  such  methods,  for,  as  stated,  it  can- 
not be  that  they  have  the  interest  of  the 
children  of  the  district  at  heart.  But  these 
remarks  in  their  entirety  are  intended  to 
apply  to  the  candidate  only,  as  it  is  the  duty 
of  the  patrons  of  the  schools  to  elect  their 
best  citizens  trustees,  and  to  use  all  honorable 
and  fair  means  to  accomplish  that  result. 

W^herefore,  the  judgment  is 

Affirmed. 

NOTE. 

It  is  held  in  the  reported  case  that  where 
fraud,  bribery;  intimidation  or  violence  is 
practiced  to  such  an  extent  at  an  election 
that  it  cannot  be  fairly  said  who  was  elected, 
the  entire  election  will  be  declared  void.  For 
a  discussion  of  the  propriety  of  rejecting  the 
entire  vote  of  an  election  district  for  an  ir- 
regularity affecting  an  indeterminable  num- 
ber of  votes,  see  the  note  to  Neelley  v.  Farr, 
reported  ante,  this  volume,  at  page  23. 
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VATIONAI.  BANK  OF  UKION  POnfT 

V. 

AMOSS  ET  All. 
AND  VICE  VEHSA. 

Georgia  Supreme  Court — December  17,  1016. 

144  Ga,  42S;  87  S.  E.  406. 


Corporfttioiui  —  Snbscriptioii  to  Stock 
—  Release  of  Snbsoriber  —  Ohanse  in 
Oorporate  Purpose. 

A  subscriber  to  stock  in  a  corporation  to 
be  formed  "for  the  purpose  of  organizing  the 
Sparta  Cotton  Mill,  where  the  subscription 
agreement  contained  no  reference  to  the 
scope,  extent,  or  nature  of  the  business  be- 
yond limiting  the  capital  stock  to  a  fixed 
sum,  but  did  contain  a  provision  that  a 
named  person  would  sell  for  a  stated  sum, 
to  the  subscribers,  the  property  of  the  Sparta 
Oil  Mill,  is  not  rcdeased  from  his  subscrip- 
tion because  the  charter  subsequentlv  granted 
empowers  the  corporation  ''to  conduct  such 
branch  establishments  and  business  as  are 
found  to  be  useful  to  the  main  enterprise;" 
the  main  enterprise,  as  stated  in  the  charter, 
being  the  manufacture  and  sale  of  cotton 
goods,  yams,  thread,  and  cloth. 

[See  note  at  end  of  this  case.] 

Fraud  of  Promotor  at  Releasing  Bnb- 
soriber. 

Where  a  promoter  solicited  subscriptions 
to  a  corporation  to  be  formed,  and  presented 
to  the  prospective  subscriber  a  subscription 
agreement  containing  a  provision  that  the 
promoter  undertook  and  agreed  that  a  certain 
corporation  would  sell  to  the  subscribers 
certain  property  for  a  stated  sum,  and  no 
misrepresentation  of  fact  was  made,  nor  any 
trick  or  device  practiced  by  the  promoter 
to  secure  the  subscription,  in  a  suit  by  the 
corporation  and  its  officers  to  wind  up  its 
affairs,  adjust  the  liabilities  of  the  holders 
of  stock  and  subscribers  to  stock,  and  dis- 
tribute the  corporate  assets,  subscribers  will 
not  be  released  on  the  ground  that  their  sub- 
scription was  procured  by  alleged  fraud  of 
the  promoter,  who  had  largely  overvalued 
the  propertv  in  the  subscription  contract, 
and  who  was  a  large  owner  of  stock  in  the 
corporation  which  owned  the  property. 

[See  ]36  Am.  St.  Eep.  748.] 

Same. 

Where  promoters  enter  into  a  secret  and 
collateral  agreement  with  a  person  to  induce 
him  to  subscribe  for  stock  of  a  corporation 
to  be  formed,  the  breach  of  such  agreement 
will  not  release  the  subscriber  from  his  lia- 
bility to  the  corporation. 

Witbdrawal  of  Snbsoriptioii  -*  Elfeot 
oii  Other  Snbsoriptioiis. 

The  withdrawal  of  a  subscriber  before  the 
minimum  stock  subscription  is  reached  does 
not  vitiate  the  other  subscriptions  not  so 
withdrawn. 


Constmctlon  of  Subscription  —  Coaa* 
mon  or  Preferred  Stock. 

Where  a  subiBcription  agreement  to  form  a 
corporation  provides  for  the  issuance  of  pre- 
ferred and  common  stock,  and  that  the  sub- 
scriber is  to  designate  the  class  of  stock  to 
which  he  subscribes,  an  undesignated  sub* 
Bcription  will  be  deemed  a  subscription  to 
common  stock,  unless  a  preference  is  asked 
prior  to  the  organization  of  the  corporation^ 
or  is  given  bv  unanimous  consent  of  the 
stockholders  after  such  time. 

Distribution  of  Corporate  Assota  -*» 
Riffbts  of  Preferred  Stocltliolders. 

Preferred  stock,  issued  under  charter  au- 
thority and  pursuant  to  proper  corporate 
action,  which  provides  that  in  case  of  liqui- 
dation or  dissolution  of  the  company,  or 
distribution  of  its  assets,  it  shall  be  entitled 
to  be  paid  in  full  at  par  and  accrued  divi- 
dend charges,  before  any  payment  is  made  on 
the  common  stock,  has  a  preference  over  com- 
mon stock  in  the  distribution  of  the  assets 
of  the  corporation. 

[See  73  Am.  St.  Rep.  227.] 

Liquidation  of  Corporation  —  RecoKnt* 
tion  of  Corporate  Contracts  —  Con* 
tract  to  Pnrcluiae  at  EzcessiTe  Price. 

Where  property  is  purchased  by  a  recent- 
ly formed  corporation,  which  fails  to  become 
a  going  concern,  and  there  is  no  fraud  in 
the  sale  and  purchase,  and  the  property  is 
thereafter  sold  by  order  of  the  court  in  a 
pending  proceeding  to  liquidate  and  distrib- 
ute the  corporate  assets,  the  holders  of  tho 
purchase  money  obligation  will  not  be  denied 
payments  from  the  proceeds  of  this  and  other 
corporate  property,  solely  on  proof  that  the 
property  was  worth  less  thim  the  agreed 
price. 

Appeal  and  Error  —  Bill  of  Ezeeptions 
—  Refusal  to  Approre. 

The  court  did  not  abuse  his  discretion  in 
refusing  to  approve  the  exceptions  to  the 
conclusions  of  fact  filed  by  the  defendants 
in  error,  upon  which  error  is  assigned  in 
the  cross-bill  of  exceptions. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Hancock  county: 
Park,  Judge. 

Action  by  Sparta  Cotton  Mill  et  al.,  plain- 
tiffs, against  creditors  and  certain  stockhold- 
ers of  said  corporation.  To  review  judgment 
rendered.  National  Bank  of  Union  Point  et 
al.  bring  error.  G.  M.  Amoss  et  al.  file  cross- 
bill of  exceptions.     Reversed  on  main  bili. 

OF  EXCEPTIONS.      AVFIBMED  ON  CB08S-BILL. 

[426]  The  Sparta  Cotton  Mill  and  its  di- 
rectors, who  also  sued  as  stockholders, 
brought  an  action  against  the  other  stock- 
holders and  creditors  of  the  corporation,  for 
equitable  adjudgment  of  the  stockholders* 
liabilities  and  for  marshaling  and  distribu- 
tion of  its  assets.  The  petition  alleged  that 
the  persons  named  as  stockholders  undertook 
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to  form  a  corporation,  and  signed  the  follow- 
ing  subscription  agreement:  "Sparta,  Georgia, 
March  27,  1907.  For  the  purpose  of  organis- 
ing the  Sparta  Cotton  Mills,  a  corporation 
to  be  capitalized  at  $100,000,  as  follows: 
$50,000  of  preferred  stock,  and  $50,000  of 
common  stock,  each  class  of  stodc  to  be  of 
the  par  value  of  $100  per  share,  we,  the 
undersigned,  subscribe,  and  will  pay  for  as 
called  by  the  directors  of  the  corporation,  the 
amount  set  opposite  our  respective  names 
(whether  subscriptions  are  for  preferred  or 
common  stock  to  be  designated  below).  The 
preferred  stock  shall  have  preference  both  as 
to  principal  and  [427]  dividends,  the  divi- 
dends oi^  the  preferred  stock  to  be  seven  per 
cent  per  annum,  and  guaranteed,  and  no  divi- 
dends shall  be  paid  on  common  stock  until 
after  dividends  on  the  preferred  stock  shall 
have  been  paid.  In  view  of  these  preferences 
the  preferred  stock  shall  have  no  voting  pow- 
er, which  power  shall  be  vested  entirely  in  the 
common  stock,  and  the  preferred  stock  shall 
not  share  in  the  profits  of  the  corporation  be- 
yond ita  annual  dividend  of  seven  per  cent; 
any  profits  that  may  be  earned  by  the  corpora- 
tion in  excess  of  this  guaranteed  dividend  is  to 
be  paid  only  to  the  holders  of  common  stock. 
If  deemed  advisable  by  a  majority  in  amount 
of  the  subscribers  hereto,  the  proportion  of 
the  preferred  and  common  stock  hereinbefore 
indicated  may  be  changed  so  that  there  may 
he  a  greater  proportion  of  common  stock,  but 
in  no  event  shall  the  preferred  stock  be  more 
than  fifty  per  cent  of  the  capitalization  stated 
above.  It  is  understood  and  agreed  between 
the  subscribers  hereto  and  If,,  P.  Bryan  and 
J.  W.  Griffin,  that  the  last-mentioned  party 
will,  for  and  in  consideration  of  the  sum  of 
forty-two  thousand  ($42,000)  dollars^  convey 
by  warranty  deed,-' free  from  all  liens  or  in- 
cumbrances, to  the  subscribers  hereto  all  the 
lands  now  owned  by  the  Sparta  Oil  Mill, 
except  the  oil  machinery  apd  property  strictly 
pertaining  to  the  oil  business  and  ginhouse 
and  ginnery,  same  being  detached  and  in  no 
way  interferes  with  the  cotton-mill  property, 
which  is  to  be  removed  within  a  reasonable 
time  from  its  present  location.  The  sub- 
scriptions hereto  shall  become  binding  and 
effective  when  seventy-five  per  cent  of  the 
total  capitalization  of  the  corporation  shall 
have  been  subscribed."  On  June  24,  1007,  a 
charter  having  been  obtained,  the  corporation 
was  organized,  officers  elected,  and  by-laws 
for  the  government  of  the  institution  were 
passed.  At  this  meeting  it  was  ascertained 
and  spread  upon  the  minutes  that  224  shares 
were  to  be  preferred  stock  and  454  shares 
were  to  be  common  stock;  and  a  form  of  cer- 
tificate was  devised  and  adopted  to  define 
the  status  and  the  rights  of  the  |»referred 
stockholders,  and  the  same  was  spread  upon 
the  minutes.     Calls  for  the  payment  of  the 


stock  subscriptions  were  duly  made,  aad  notiee 
given  to  each  stockholder.  The  directors  pur- 
chased from  the  Sparta  Oil  Mill  the  proper- 
ty described  in  the  subscriptiofn  agreement 
(known  as  the  Montour  Mills  property),  ex- 
cept the  power-plant,  for  the  sum  of  $37,000. 
The  power-plant  was  deemed  inadequate 
for  the  [428]  purposes  intended,  and  the 
purchase-price  was  reduced  $5,000.  Some  of 
the  subscribers  paid  for  their  stock  in  full, 
some  in  part,  and  some  have  not  paid.  The 
directors  made  ineffectual  efforts  to  operate 
the  property,  and  in  so  doing  incurred  cer- 
tain debts.  It  was  difficult  to  get  a  meeting 
of  the  stockholders,  but  finally  a  majority 
of  the  common  stock  and  95  per  cent  of  the 
shares  of  the  preferred  stock  were  represented 
at  a  meeting  held  on  February  23,  1911,  at 
which  meeting,  after  re-electing  petitioners 
as  directors,  the  stockholders  voted  to  liqui- 
date the  affairs  of  the  company;  and  this  pe- 
tition is  filed  for  the  purpose  of  marshaling 
and  distributing  the  assets  upon  equitable 
principles,  and  for  other  relief  ancillary  there- 
to. 

Ortain  of  the  defendants  filed  answers, 
and  the  case  was  referred  to  an  auditor.  Af- 
terward the  answer  was  amended  by  alleging 
that  the  defendants  were  not  bound  by  their 
contracts  of  subscription,  for  the  reason  that 
there  is  a  radical  and  fundamental  difference 
between  the  charter  and  the  subscription 
agreement.  The  plaintiffs  demurred  to  so 
much  of  the  original  answer  and  amendment 
as  set  up  fraud  in  the  procurement  of  the 
stock  subscriptions,  and  to  so  much  as 
aVerred  a  variance  between  the  subscription 
agreement  and  the  charter.  The  auditor  sus- 
tained the  demurrer.  The  auditor  made  his 
report,  and  exceptions  of  law  and  of  fact 
thereto  were  filed  by  the  defendants.  The 
court  rendered  the  following  judgment:  "And 
now,  in  open  court,  upon  the  auditor's  report 
in  said  case,  as  modified  bv  the  decision  of 
the  judge  on  exceptions  thereto,  it  is  finally 
considered  and  adjudged  and  decreed  as  fol- 
lows: The  defendants  answering  in  this  case 
and  setting  up  the  variance  of  the  charter 
from  the  contract  of  subscription  are  dis- 
charged from  further  payment  on  said  sub- 
scriptions, and  said  unpaid  subscriptions  are 
not  assets  of  the  Sparta  Cotton  Mill.  The 
note  of  Sparta  Cotton  Mill  to  Sparta  Oil 
Mill  for  $2,421.26  (balance  of  principal),  ap- 
pearing from  the  evidence  to  be  a  part  Of  the 
purchase-price  of  Montour  Cbtton  Mills  and 
allowed  by  the  auditor  as  a  valid  obligation 
of  the  Sparta  Cotton  Mills,  is  disallowed'  as 
such,  and  the  interventions  filed  for  the  pur- 
pose of  applying  said  debt  to  judgments 
against  Sparta  Oil  Mill  are  refused  and  dis- 
allowed. The  intervention  of  National  Bank 
of  Union  Point,  alleging  its  debt  against 
Sparta  Cotton  Mill  to  be  aeeured  by  collateral 
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Dotes  therein  set  out  and  in  evidence,  [429]  is 
retained  for  the  purpose  of  enforcing  said 
collateral  should  the  debt  be  not  fully  paid 
otherwise;  and  the  parties  to  this  case  inter- 
ested in  said  intervention  are  retained  for 
that  purpose.  The  fund  raised  bj  the  sale 
of  Montour  Mills  property  on  June  2,  1914, 
is  to  be  administered  as  provided  by  previous 
judgments,  save  as  modified  hereby,  the  cost 
of  the  case  being  therein  provided  for.  The 
valid  debts  of  the  corporation  being  thus  ful* 
ly  provided  for,  the  directors  and  officers  of 
Sparta  Cotton  Mill,  petitioners  herein,  ap- 
pearing to  have  honestly  discharged  their 
duties,  are  discharged  from  further  liability. 
This  Sept.  30,  1914." 

Exception  is  taken  to  so  much  of  the  judg- 
ment as  held  that  the  defendants  were  dis- 
charged on  their  subscription  agreement  be- 
cause of  its  variance  from  the  charter  of  the 
corporation;  to  so  much  thereof  as  undertook 
to  rule  that  E.  A.  Rozier,  R.  F.  Bryan,  J.  W. 
Griffin,  and  John  D.  Walker  were  not  entitled 
to  their  subscriptions  allowed  by  the  auditor, 
being  found  to  arise  from  their  participation 
as  stockholders  of  the  Sparta  Oil  Mill  in  the 
purchase  of  the  cotton-mill  property  sold  by 
the  oil -mill  to  the  Sparta  Cotton  Mill;  to 
so  much  of  the  decree  as  disallows  the  note 
of  the  Sparta  Cotton  Mill  to  the  Sparta  Oil 
Mill  for  $2,421.26,  as  an  indebtedness  against 
the  Sparta  Cotton  Mill;  and  to  the  discharge 
of  all  stock  subscriptions  which  had  not  been 
paid  in,  .without  providing  for  either  the 
equalization  or  repayment  of  preferred-stock 
payments.  The  defendants  except  to  so  much 
of  the  judgment  as  overruled  their  exceptions 
of  law  and  fact  other  than  those  sustained 
by  the  court. 

Samuel  H.  Sibley,  R.  L.  Merritt  and  Bur- 
ioell  d  Fleming  for  plaintiffs  in  error. 

Allen  d  Pottle,  R,  W.  Moore,  T.  M,  Hunt 
and  R,  H,  Levns  for  defendants  in  error. 

Evans,  P.  J.  (after  stating  the  facte.) — ^1. 
About  six  years  after  the  incorporation  of 
the  Sparta  Cotton  Mill,  and  pending  the 
present  action  to  wind  up  its  affairs  and  to 
equitably  adjust  the  liabilities  of  the  stock- 
holders and  to  distribute  its  assets^  the  de- 
fending stockholders,  by  amendment,  pleaded 
a  release  from  their  subscription  contract, 
on  the  ground  that  they  subscribed  to  a  capi- 
tal stock  in  a  corporation  to  be  formed  for  the 
purpose  of  building  and  operating  a  cotton- 
mill  in  the  city  of  Sparta,  whereas  the  char- 
ter of  the  corporation  provided  for  author- 
ity to  construct  and  operate  cotton-mills  in 
places  other  than  the  city  of  Sparta,  [430]  and 
in  places  other  than  the  county  of  Han- 
oock.  The  charter  was  applied  for  by  some 
of  the  subscribers  in  behalf  of  themselves  and 
their  associates,  who  prayed  to  be  incorporat- 


ed under  the  name  and  style  of  "Sparta  Cot- 
ton Mill."  The  particular  business  to  be 
carried  on  was  stated  to  be  the  manufacture 
and  sale  of  cotton  goods,  yarns,  thread,  and 
cloth,  and  the  principal  office  of  the  cor- 
poration was  to  be  at  Sparta  in  the  county 
of  Hancock.  The  fifth  paragraph  of  the  ap- 
plication is  as  follows:  "Besides  the  right  of 
separate  corporate  existence,  the  right  of 
perpetual  succession,  to  elect  officers  and  make 
by-laws,  to  sue  and  be  sued,  to  have  and  use 
a  common  seal,  and  all  other  powers  and 
rights  usually  incident  to  corporations,  your 
petitioners  desire  the  right  to  purchase  and 
own  and  transfer  and  sell  real  and  personal 
property  for  the  purposes  or  in  the  course  of 
its  business,  to  conduct  euch  branch  eatab- 
lishmente  and  businesses  as  are  found  to  be 
useful  to  the  main  enterprise,  and  to  do  all 
other  things  reasonably  necessary  to  the  suc- 
cessful conduct  of  its  manufacturing  business 
aforesaid."  Applicants  were  incorporated 
with  the  powers  as  prayed  in  their  applica- 
tion. The  contention  is  that  the  corporate 
power  under  the  fifth  paragraph  is  an  en- 
largement of  the  purposes  stated  in  the  sub- 
scription, and  constitutes  a  fundamental  and 
radical  variance. 

A  subscription  to  the  capital  stock  of  an 
intended  corporation  becomes  a  binding  con- 
tract when  the  corporators  accept  the  char- 
ter granted  in  conformity  with  the  purposes 
and  powers  as  described  in  the  subscription 
agreement.  1  Thomp.  Corp.  §  621.  A  sub- 
scriber will  not»  without  his  consent,  be  com- 
pelled to  pay  money  toward  the  formation 
of  a  corporation  for  fui  additional  and  dis- 
tinct purpose.  If  the  powers  as  expressed 
in  the  charter  are  proper  and  convenient 
means  directly  tending  to  the  accomplishment 
of  the  main  purpose  as  set  out  in  the  sub- 
scription agreement,  and  do  not  amount  to 
the  transaction  of  a  separate  and  independ- 
ent business,  there  is  no  variance.  3  Thomp. 
Corp.  §  2117.  This  is  but  another  application 
of  the  principle  that  although  corporations 
have  only  such  powers  as  are  granted  in  the 
charter,  yet  where  an  express  power  is  grant- 
ed, this  carries  with  it  the  right  to  do  any 
act  which  may  be  found  reasonably  necessary 
to  effectuate .  the  power  expressly  granted. 
What  is  and  what  is  not  too  remote  from 
the  main  purpose  must  be  determined  by  the 
particular  facts  of  each  case.  Snook  v.  Geor- 
gia Imp.  Co.  83  Ga.  61,  [431]  9  S.  £.  1104. 
An  increase  of  the  capital  stock  is  a  funda- 
mental change.  Atlanta  Steel  Co.  v.  Myna- 
han,  138  Ga.  668,  75  S.  E.  980.  A  change 
in  the  route  and  shortening  the  line  of  a  rail- 
road company  is  material.  Winter  v.  Mus- 
cogee R.  Co.  11  Ga.  438.  But  the  alteration 
of  a  railroad  charter  authorizing  a  change 
in  the  location  of  the  road,  and  the  actual 
change  of  it,  if  consistent  with  the  original 
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design  and  object  of  the  enterprise,  not  ma- 
terially yarying  the  route  or  abandoning  a 
terminus  actually  established  at  the  time  of 
subBcription,  will  not  release  a  stockholder 
from  his  subscription,  though  made  without 
his  consent.  Wilson  v.  Wills  Valley  R.  Co. 
33  Ga.  466.  The  conduct  of  a  "supply  store*' 
by  a  manufacturing  company  is  not  an  inde- 
pendent busmess  and  ultra  vires  of  the  char- 
ter. Searight  v.  Payne,  6  Lea  (Tenn.)  283; 
Dauchy  v.  Brown,  24  Vt.  197.  In  Comanche 
Cotton  Oil  Co.  V.  Browne,  99  Tex.  660,  92 
S.  W.  450,  the  subscription  contract  stated 
that  the  purpose  of  the  enterprise  was  "to 
erects  own,  and  operate  a  cottonseed  oil-mill." 
The  subsequently  obtained  charter  stated  it 
thus :  "The  purpose  of  said  corporation  shall 
be  to  operate  a  cottonseed  oil-mill ;  and  to  do 
all  other  things  necessary  and  incident  to 
the  maintenance  and  operation  of  the  cotton- 
seed oil-mill  business;  and  to  erect,  own,  and 
operate  whatever  cotton-gins  may  be  neces- 
sary and  proper  for  feeders  for  said  oil-mill." 
The  court  held  the  subscription  binding,  in- 
asmuch as  the  charter  did  not  empower  the 
corporation  to  operate  cotton-gins  as  a  busi- 
ness independent  of  their  necessity  as  a  sup- 
port of  the  oil-mill  business.  In  the  instant 
case  the  charter  authorizes  the  corporation 
"to  conduct  such  branch  establishments  and 
businesses  as  are  found  to  be  useful  to  the 
main  enterprise."  What  is  the  main  enter- 
prise? It  is  the  conduct  of  a  cotton-manu- 
facturing business.  No  business  can  be  done 
under  this  charter,  except  it  be  in  furtherance 
of  and  useful  to  manufacturing  cotton  into 
yard,  thread,  and  cloth,  and  the  sale  thereof. 
The  subscription  contract  does  not  in  terms 
locate  the  accessorial  branch  establishments 
in  Sparta  or  in  Hancock  county;  and  in 
order  to  confine  such  to  eitlier  of  these  locali- 
ties, an  exclusive  inference  must  be  drawn 
from  the  subscription  agreement.  The  only 
data  on  which  such  an  inference  can  be  based 
is  the  name  to  be  given  the  proposed  cor- 
poration as  "Sparta  Cotton  Mill,"  and  the 
promise  in  the  subscription  contract  that  a 
named  person  would  sell  to  the  intended  cor- 
poration the  Sparta  Oil  Mill  property  for 
[432]  a  stated  sum.  Suppose  that  promise 
was  not  aifectuated,  was  it  the  purpose  that 
the  project  of  operating  a  cotton  mill  should 
fail?  No  such  conclusion  as  that  can  be 
drawn  from  the  subscription  agreement.  On 
a  comparison  of  the  subscription  contract 
with  the  charter,  we  do  not  think  that  there 
is  such  fundamental  and  vital  variance  as 
will  release  a  subscriber  from  liability  to  pay 
for  the  stock  subscribed  by  him.  The  facts 
of  the  case  of  Midland  City  Hotel  Co.  v. 
Gibson,  11  Ga.  App.  829,  76  S.  E.  600,  are 
widely  different  from  the  case  at  bar,  and 
it  does  not  conflict  with  the  ruling  herein 
made. 


2.  The  defendants  pleaded  that  their  sub- 
scription to  the  capital  stock  of  the  corpora- 
tion to  be  formed  was  obtained  by  fraud.  The 
facts  relied  on  to  constitute  fraud  were,  that 
J.  W.  Griffin,  R.  F.  Bryan,  and  E.  A.  Rozier, 
being  the  owners  of  a  majority  of  the  stock 
in  the  Sparta  Oil  Mill,  which  owned  and 
unsuccessfully  operated  an  oil-mill  on  the 
property  known  as  the  Montour  Mills  prop- 
erty, conceived  the  plan  to  unload  that  prop- 
erty at  an  excessive  price  on  the  public,  and 
conspired  to  promote  the  organization  of  a 
cotton-mill  company  for  that  purpose;  that 
in  pursuance  of  the  conspiracy  Griffin  solicit- 
ed subscriptions  to  the  Sparta  Cotton  Mill, 
a  corporation  to  be  formed,  and  presented  to 
the  subscribers  the  subscription  agreement 
appearing  in  the  statement  of  facts  for  their 
signatures,  which  agreement  was  written  on 
two  pages  of  paper  and  was  so  ingeniously 
prepared  that  none  of  the  subscribers  were 
advised  of  its  real  contents;  that  Griffin  "^as 
a  persuasive  talker,  and,  in  presenting  the 
matter  to  the  subscribers,  represented  that 
it  was  the  purpose  of  the  promoters  to  estab- 
lish and  operate  a  cotton-mill  in  the  City  of 
Sparta,  but  did  not  inform  them  that  it  was 
the  intention  of  the  promoters  to  buy  the 
Montour  Mills  property.  The  defendants  do 
not  aver  that  there  was  any  actual  misrepre- 
sentation of  the  contents  of  the  subscription 
agreement  which  they  signed.  Neither  do  they 
aver  that  any  trick  or  device  was  practiced 
upon  them  to  prevent  their  reading  it.  This 
plea  was  properly  dismissed  on  demurrer. 
Chicago  Bldg.  etc.  Co.  v.  Sunimerour,  101 
Ga.  820,  29  S.  E.  291;  Walton  Guano  Co. 
V.  Copeland,  112  Ga.  319,  37  S.  E.  411,  62 
L.R.A.  268. 

3.  One  of  the  defendants,  John  D.  Walker, 
alleged  that  the  was  induced  to  subscribe  on 
account  of  a  collateral  agreement  he  had 
with  Griffin.  In  substance  that  agreement 
was,  that  Griffin  and  his  [433]  colleagues, 
controlling  the  Sparta  Oil  Mill,  would  sell 
to  him  30  shares  of  the  capital  stock  of  the 
oil-mill;  that  from  the  proceeds  of  the  pay- 
ment by  the  subscribers  to  the  Sparta  Cotton 
Mill  of  the  purchase-price  of  the  Montour 
property  the  Sparta  Oil  Mill  would  declare 
a  dividend  of  80  per  cent,  on  the  30  shares 
of  oil-mill  stock;  that  Walker  would  only 
be  required  to  pay  the  difference,  and  would 
have  the  right  to  elect  at  any  time  whether 
to  take  preferred  or  common  stock;  and  that 
the  Sparta  Oil  Mill  would  immediately  pay 
a  debt  due  by  it  to  a  bank  of  which  he  was 
president  and  on  which  he  was  liable.  This 
agreement  was  with  the  consent  of  W.  T. 
and  R.  F.  Bryan  and  E.  A.  Rozier,  directors 
of  the  oil-mill.  Griffin  and  his  associates 
refused  to  comply  with  their  agreement; 
whereupon  Walker  alleged  that  he  repudiated 
the  contract,  and  pleaded  the  breach  of  this 
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agreement  in  bar  of  a  recovery  on  his  sub- 
scription contract.  Where  promoters  enter 
into  a  secret  and  collateral  agreement  with 
a  person  to  induce  him  to  subscribe  to  the 
capital  stock  of  a  corporation  to  be  formed, 
even  where  valid  and  enforceable  against  the 
promoters,  it  is  not  valid  as  against  the  cor- 
poration.    10  Cyc.  414,  415. 

4.  Exception  is  taken  to  the  auditor's  find- 
ing that  the  withdrawal  of  a  subscriber  before 
the  minimum  stock  subscription  was  reached 
did  not  vitiate  the  other  subscriptions  not 
so  withdrawn.  The  preliminary  agreement 
to  form  a  corporatiou  and  take  stock  therein 
is  not  a  contract  by  the  subscribers  with  each 
other.  It  is  a  mere  offer  to  the  corporation 
not  yet  in  existence,  and  is  revocable  by 
any  subscriber  until  the  organization  of  the 
corporation,  which  operates  as  an  acceptance 
of  the  offer.  1  Thomp.  Corp.  §  543;  Allen  v. 
Hastings  Industrial  Co.  2  Ga.  App.  291,  58 
S.  £.  504.  It  follows  that  as  all  of  the  sub- 
scriptions are  mere  offers,  the  withdrawal  of 
one  offer  will  not  affect  the  others. 
{  5.  In  his  findings  of  law  the  auditor  re- 
ported that  the  undesignated  stock  subscrip- 
tions should  be  held  and  deemed  subscriptions 
for  common  stock,  unless  a  preference  had 
been  asked  prior  to  the  organization,  or  was 
given  by  the  unanimous  consent  of  all  stock- 
holders subsequent  to  such  time.  The  sub- 
scription agreement  contemplated  that  the 
subscribers  should  designate  whether  their 
subscription  was  for  preferred  or  for  common 
stock ;  and  this  was  done  by  many  subscribers. 
,  Some  did  not  indicate  for  which  class  of 
stock  they  subscribed,  and  assert  that  they 
have  a  right  of  election  [434]  after  the  or- 
ganization of  the  corporation.  The  usual  re- 
lation between  a  corporation  and  its  stock- 
holders is  that  of  holders  of  common  stock. 
It  requires  a  special  agreement  to  demand 
preferred  stock.  The  subscribers  who  did  not 
designate  the  class  of  stock  to  which  they 
subscribed  were  liable  as  common  stockhold- 
ers when  the  corporation  was  formed.  There- 
after the  right  to  an  issue  of  preferred  stock 
would  depend,  as  the  auditor  held,  either  up- 
on unanimous  consent  or  corporate  action. 
Cook  on  Corp.  §§  268,  269. 

6.  The  auditor  reported,  "that,  the  Sparta 
Cotton  Mill  having  become  insolvent,  all  un- 
paid subscriptions  both  on  common  and  pre- 
ferred stock  constitute  a  trust  fund  for  the 
benefit  of  creditors;  that  if  no  assessments 
of  preferred  stockholders-  be  necessary  for 
the  benefit  of  creditors,  then  the  unpaid  com- 
mon stock  subscriptions  are  liable,  first  to 
the  creditors,  second  to  the  preferred  stock 
paid  up,  and  finally  common  stockholders  are 
liable  under  their  subscriptions  for  assess- 
ments among  themselves,  according  to  their 
respective  rights,  in  proportion  to  the  amounts 
already  severally  paid,  in  order  to  equalize 


such  payments."  It  will  be  remembered  that 
the  subscription  contract  contained  this  pro- 
vision: "The  preferred  stock  shall  have  pref- 
erence, both  as  to  principal  and  dividends,** 
etc.  The  evidence  before  the  auditor  au- 
thorized a  finding,  and  the  auditor  found  as 
a  matter  of  fact,  that  the  stockholders  ac- 
cepted the  charter,  organized  the  corporation, 
elected  officers,  and  ordained  b^r-laws.  At 
the  October,  1907,  meeting  the  directors 
adopted  a  prescribed  forni  for  the  preferred 
stock,  which  contained  this  provision:  "In 
case  of  liquidation  or  dissolution  of  the  com- 
pany, or  distribution  of  the  assets,  the  pre- 
ferred stock  shall  be  entitled  to  be  paid  in 
full  at  par,  and  accrued  dividend  charges, 
before  any  payment  is  made  on  the  common 
stock.  After  such  payment  the  common  stock 
is  entitled  to  the  total  remaining  assets." 
In  a  subsequent  meeting  of  the  stockholders, 
held  on  July  14,  1908,  a  resolution  was  passed 
and  duly  entered  upon  the  minutes,  declaring 
that  the  preferred  stock  certificates  adopted 
by  the  directors  were  in  accordance  with  the 
original  subscription  list,  and  the  same  was 
approved  and  adopted  by  the  stockholders. 
Subsequent  meetings  were  held,  in  which 
holders  of  common  and  preferred  stock  issued 
under  this  authority  participated.  The  gen- 
eral rule  is,  that,  in  the  absence  of  any  special 
stipulation  either  by  statute  or  by  agreement, 
the  holder  of  preferred  shares  is  entitled  to 
preference  [435]  only  in  the  distribution  of 
dividends,  and  not  in  the  distribution  of 
capital.  The  matter  may  be  governed  by 
a  contract  which  will  give  the  holder  of  pre- 
ferred stock  preference  in  the  distribution  of 
assets.  4  Thomp.  Corp.  §  3613.  The  conclu- 
sion of  the  auditor,  giving  a  preference  to 
preferred  over  common  stockholders,  was  in 
accordance  with  the  contract  between  the  cor- 
poration and  the  stockholders. 

7.  The  Sparta  Oil  Mill  held  the  note  of  the 
Sparta  Cotton  Mill  for  a  balance  of  $2,421.26. 
The  indebtedness  represented  by  this  note 
was  allowed  by  the  auditor  as  a  valid  obliga* 
tion  of  the  Sparta  Cotton  Mill.  The  court 
in  his  judgment  reversed  this  finding  of  the 
auditor,  lliat  indebtedness  arose  in  this  way : 
In  March,  1907,  J.  W.  Griffin,  R.  F.  Bryan, 
and  E.  A.  Rozier  were  the  principal  owners 
of  the  Sparta  Oil  Mill.  The  oil-mill  owned 
the  property  known  as  the  Montour  Cotton 
Mills  property.  This  property  had  been  pur- 
chased about  four  years  before,  for  the  sum 
of  $9,000.  It  was  located  some  distance  from 
a  railroad.  In  March,  1907,  Griffin  solicited 
subscriptions  for  the  cotton-mill.  Griffin, 
Rozier,  and  John  D.  Walker  each  subscribed 
for  $5,000,  and  Bryan  subscribed  for  $10,000 
of  the  stock.  The  subscription-list  contained 
an  option  to  purchase  this  property  at 
$42,000.  The  Sparta  Cotton  Mill  was  incor- 
porated on  June  24,  1907.     The  corporation 
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wms  duly  organized,  officers  were  elected,  and 
by-laws  adopted.    At  a  meeting  of  the  stock- 
holders a  resolution  was  passed  and  entered 
upon  the  minutes,  confirming  the  purchase  of 
the  Montour  Mills  property  for  $37,000  (the 
price  being  reduced  $5,000  in  consideration  of 
eliminating     the     power-plant,     which     was 
deemed  inadequate).    The  title  of  the  prop- 
erty was  investigated,  and  a  deed  was  made 
to  the  Sparta  Cotton  Mill  in  consideration 
of  $37,000.    Of  this  amount  $17,000  was  paid 
in  money  and  notes,  and  $20,000  was  taken 
in  stock  by  the  owners  of  the  oil-mill.    The 
auditor  found  that  the  value  of  the  oil-mill 
property  at  the  time  of  the  subscription  and 
at  the  time  of  its  sale  was  about  $15,000,  and 
that  that  value  would  probably  be  enhanced 
$7,500  on  account  of  its  availability  for  cot- 
ton-mill  purposes.     At  the   same   time  the 
auditor  found  that  the  sale  of  the  Montour 
property  by  the  Sparta  Oil  Mill  to  the  Sparta 
Cotton  Mill  was  free  from  fraud.    As  stated 
in  his  opinion,  the  trial  judge  held,  on  the 
principle  that  he  who  seeks  equity  must  do 
equity,  that  inasmuch  as  the  owners  of  the 
Sparta  Oil  Mill  stock  [436]  had  already  re« 
ceived  $17,000,  the  value  of  the  property  as 
found  by  the  auditor,  they  were  not  entitled 
to  recover  the  balance  of  the  purchase-money 
represented  by  the  note.    It  is  true  that  in 
the  distribution  of  the  assets  of  an  insolvent 
corporation  it  will  be  done  equitably.     But 
it  is  not  equitable  that  a  clear  property  right 
shall  be  taken  away  from  one  man  to  lessen 
the  misfortune  of  a  disastrous  financial  ven- 
ture of  his  associates.    This  is  not  a  question 
of  rescission  of  the  contract  on  the  ground 
of  inadequacy  of  price.     The  Sparta  Cotton 
Mill  bought  the  property  at  an  agreed  price. 
The  auditor  found  that  there  was  no  fraud 
practiced  in  its  purchase,  and  the  trial  judge 
approved  that  finding,  after  an  elaborate  re- 
view of  the  evidence.    The  fact  that  the  audi- 
tor was  of  the  opinion  that  the  property  was 
of  less  value  than  the  parties  contracted  to 
pay  for  it  will  not  justify  the  court  in  re- 
ducing the  price  which  the  parties  to  the  con- 
tract had  agreed  upon.    Indeed,  by  an  inter- 
locutory order  passed  prior  to  the  final  judg- 
ment complained  of,  the  court  had  directed 
that  this 'property  be  sold  as  the  property  of 
the  Sparta  Cotton  Mill;   and  the  proceeds 
of  the  sale  are  a  part  of  the  assets  to  be  dis- 
tributed.   The  trade  never  was  rescinded,  but 
was  held  to  the  very  last;  and  under  these 
circumstances  we  think  the  court  erred  in 
disallowing  this  item  as  a  valid  obligation. 
8.  The  auditor  made  his  report  pursuant 
to  the  statute,  separately  classifying  his  con- 
clusions of  law  and  of  fact.    We  have  noticed 
all  of  the  exceptions  of  law  upon  which  as- 
signments of  error  have  been  made  in  the 
cross-bill  of  exceptions,  dealing  with  the  prin- 
ciple rather  than  with  the  specific  exception; 


and  we  concur  with  the  trial  court  in  sustain- 
ing the  auditor  in  those  findings  of  law  to 
which  exception  is  taken  in  the  cross-bill. 
We  have  also  examined  the  evidence,  and  the 
exceptions  to  the  conclusions  of  fact.  The 
evidence  warranted,  and  in  many  cases  de- 
manded, the  particular  finding;  and  there  was 
no  abuse  of  discretion  in  overruling  the  ex- 
ceptions to  the  conclusions  of  fact  upon  which 
error  is  assigned  in  the  cross-bill  of  excep- 
tions. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill.  All 
the  Justices  concur. 


NOTE, 

Alteration  in  Charter  or  Change  in 
Corporate  Design  as  Releasing  Sub- 
scriber to  Stock. 

L  Alteration  of  Charter: 

1.  Change  Releasing  Subscriber: 

a.  Material    Change    in    General, 

80. 

b.  Change  of  Route  or  Terminus, 

82. 

c.  Consolidation  with  Other  Com- 

pany, 83. 

d.  Increase  of  Capital  Stock,  83. 

2.  Change  Not  Releasing  Subscriber: 

a.  Immaterial  Change  in  General, 

83. 

b.  Wrongful      or      Ultra     Vires 

Change,    86. 

c.  Change  Authorized  at  Time  of 

Subscription,    85. 

d.  Change  of  Route  or  Terminus, 

89. 

e.  Construction  of  Branch  Road  or 

Extension  of  Main  Line,  01. 

f.  Consolidation  with  Other  Com- 

pany,   91. 

g.  Extension  of  Time  to  Commence 

or  Complete  Work,  91. 
h.  Increase  of  Capital  Stock,  91. 
i.  Change  of  Name,    92. 
8.  Estoppel  of  Subscriber,  92. 
II.  Variance  between  Subscription  Agreement 
•   and  Charter: 

1.  Change  Releasing  Subscriber: 

a.  Change  in  Purpose  of  Corpora- 
,  tion,  93. 

b.  Increase  or  Reduction  of  Capi- 

tal Stock,    98. 

2.  Change  Not  Releasing  Subscriber: 

a.  Change  in  Purpose  of  Corpora- 

tion, 99. 

b.  Increase  or  Reduction  of  Capi- 

tal Stock,   100. 

c.  Change  of  Name,  100. 

8.  Estoppel  of  or  Waiver  by  Subscriber, 
100. 
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I,  Alteration  of  Charter. 
1.  Change  Relbasino  Subsgbibeb. 

a.  Material  Chanffe  in  General. 

The  doctrine  is  well  settled  that  if  the  char- 
ter of  a  corporation  is  materially  changed  by 
an  amendment  by  the  legislature,  and  the 
amendment  is  accepted  by  the  corporation, 
a  person,  who  previously  subscribed  for  stock 
therein,  has  the  right  to  be  released  from  any 
liability  to  pay  for  his  stock. 

Untied  Staiee. — Ashton  v.  Burbank,  2  Dill. 
435,  2  Fed.  Cas.  No.  582. 

Georgia^ — ^Winter  v.  Muscogee  R.  Co.  11 
Ga.  438;  Academy  of  Music  v.  Flanders,  75 
Ga.  14;  Snook  ▼.  Georgia  Imp.  Co.  83  Ga. 
61,  9  S.  E.  1104;  Youngblood  v.  Georgia  Imp. 
Co.  83  Ga.  797,  10  S.  E.  124.  See  also  May 
V.  Memphis  Branch  R.  Co.  48  Ga.  109. 

India/nOf. — ^McCray  ▼.  Junction  R.  Co.  9  Ind. 
358;  Booe  v.  Junction  R.  Co.  10  Ind.  93; 
Martin  v.  Junction  R.  Co.  12  Ind.  605;  Shel- 
byville,  etc.  Turnpike  Co.  v.  Barnes,  42  Ind. 
498.  See  also  Carlisle  ▼.  Terre  Haute,  etc. 
R.  Co.  6  Ind.  316. 

Maine. — Oldtown,  etc.  R.  Co.  v.  Veazie,  39 
Me.  571. 

Ma88achusett8. — Middlesex  Turnpike  Corp. 
V.  Locks,  8  Mass.  268;  Middlesex  Turnpike 
Corp.  ▼.  Swan,  10  Mass.  384,  6  Am.  Dec.  139. 
Misaissippi. — Hester  v.  Memphis,  etc.  R. 
Co.  32  Miss.  378;  Champion  v.  Memphis,  etc. 
R.  Co.  35  Miss.  692. 

New  Hampshire, — Union  Locks,  etc.  v. 
Towne,  1  N.  H.  44,  8  Am.  Dec.  32. 

New  York, — ^Hartford,  etc.  R.  Co.  v.  Cros- 
well,  5  Hill  383,  40  Am.  Dec.  354. 

North  Carolina. — ^Tliompson  v.  Guion,  68 
N.  C.  113;  Charlotte  First  Nat.  Bank  ▼. 
Charlotte,  85  N.  C.  433.  See  also  North  Car- 
olina R.  Co.  V.  Leach,  49  N.  C.  340. 

Ofcio.— Marietta,  etc.  R.  Co.  v.  Elliott,  10 
Ohio  St.  57. 

Pennsylvania. — Indiana,  etc.  Turnpike  Road 
Co.  V.  Phillips,  2  Pen.  &  W.  184;  Man- 
heim,  etc.  Plank  Road  Co.  v.  Amdt,  31  Pa. 
St.  317. 

Vermont. — See  Stevens  ▼.  Rutland,  etc.  R. 
Co.  29  Vt.  545;  Rutland,  etc.  R.  Co.  ▼.  Thrall, 
35  Vt.  536. 

Wisconsin. — Kenosha,  etc.  R.  Co.  ▼.  Marsh, 
17  Wis.  13;  Noesen  v.  Port  Washington,  37 
Wis.  168. 

The  doctrine  being  unquestioned,  the  ques- 
tion ordinarily  litigated  is  as  to  what 
amoimts  to  a  material,  fundamental  or  radi- 
cal change.  This,  the  decisions  hold,  is  a 
question  of  law  to  be  determined  by  the 
court  on  the  facts  ascertained  by  the  jury  or 
agreed  on  by  the  parties,  and  is  not  a  ques- 
tion of  fact  for  the  jury.  Witter  v.  Missis- 
sippi,  etc.   R.   Co.  20  Ark.   463;    Winter  t. 


Muscogee  R.  Co.  11  Ga.  438 ;  Snook  y.  Georgia 
Imp.  Co.  83  Ga.  61,  9  S.  E.  1104;  Youngblood 
V.  Georgia  Imp.  Co.  83  Ga.  797,  10  S.  E. 
124. 

It  has  been  held  that  the  charter   of  a 
corporation  is  a  contract  of  a  dual  character ; 
first,    a   contract   between   the   state    which 
grants  the  charter  and  the  corporation;  and, 
secondly,  a  contract  between  the  corporation 
and  its  members;  and  while  the  state,  if  it 
reserves  the  power  to  do  so,  can  alter  and 
amend  the  charter,  so  that  the  corporation 
itself    cannot    object    to    the    alteration    or 
amendment,  yet  the  state  has  no  power  to 
make  any  material  or  essential  alteration  in 
the  contract  between  the  members  themselves 
and  the  corporation.    Winter  v.  Muscogee  R. 
Co.  11  Ga.  438;   Wilson  v.  Wills  Valley  R. 
Co.  33  Ga.  466;   Snook  v.  Georgia  Imp.  Co. 
83  Ga.  61,  9  S.  E.  1104;  Youngblood  v.  Geor- 
gia Imp.  Co.  83  Ga.  797,  10  S.  E.  124;  McCray 
V.  Junction  R.  Co.  9  Ind.  358;  Booe  v.  Junc- 
tion R.  Co.  10  Ind.  93;  Martin  v.  Junction 
R.   Co.   12  Ind.   605.     See   also   Sparrow   v. 
Evansville,  etc.  R.  Co.  7  Ind.  369;  Manheim^ 
etc.   Plank   Road   Co.   v.   Amdt,   31   Pa.   St. 
317.     Thus   in   Winter   v.   Muscogee   R.   Co. 
supra,    it   was   said   that    while    alterations 
might  be  made  in  the  charter  of  an  incor- 
porated company,  by  the  procurement  of  the 
company,  in  furtherance  of  the  design  and 
objects  of  the  company,  In  all  such  cases, 
due  regard  must  be  had  to  the  inviolability 
of  private  contracts,  and  the  original  con- 
tract of  the  parties  could  not  be  materially 
.  or  essentially  altered  by  an  amended  charter 
so  as  to  bind  the  subscribers  thereto,  without 
their  assent.    To  the  same  effect  see  Wilson 
V.  Wills  Valley  R.  Co.  33  Ga.  466.    So,  any 
legislative  enactment  which,  without  a  sub- 
scriber's    consent,     authorizes     a     material 
change  in  the  powers  or  purposes  of  the  cor- 
poration, not  in  aid  of  or  auxiliary  to  the 
original  object,   is  not  binding  on   him   be- 
cause such  a  change,  if  made,  would  be  an 
invasion  of  his  individual  rights  under  the 
contract   and   within    the   constitutional    in- 
hibition of  the  impairment  of  the  obligation 
of  a  contract.     McCray  v.  Junction  R.  Co. 
9  Ind.  358;  Booe  v.  Junction  R.  Co.  10  Ind. 
93;  Martin  v.  Junction  R.  Co.  12  Ind.  605; 
Shelbyville,  etc.  Turnpike  Co.  v.  Barnes,  42 
Ind.   498.     See  also   Sparrow  v.   Evansville, 
etc.  R.  Co.  7  Ind.  369.     Especially  will  this 
be  the  case  where  the  alteration  is  plainly 
prejudicial  to  the  interest  of  the  subscriber. 
Hartford,  etc.  R.  Co.  v.  Croswell,  6  Hill   (N. 
Y.)  383,  40  Am.  Dec.  354. 

In  accordance  with  the  foregoing  rule,  an 
amendment  to  the  charter  of  a  corporation 
adding  a  new  and  distinct  business  to  that 
contemplated  by  the  original  charter  has  been 
held  to  be  a  good  defense  in  an  action  against 
a    subscriber   on    his    subscription    contract. 
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Ashton  T.  Burbank,  2  DilL  435,  2  Ted.  Cas. 
No.  582  (addition  to  life  and  accident  in- 
surance company  of  authority  to  transact 
fire,  marine  and  inland  insurance) ;  Hart- 
ford, etc.  R.  Co.  V,  Croswell,  6  Hill  (N.  Y.) 
383,  40  Am.  Dec.  354  (addition  of  steamboat 
line  to  operation  of  railroad ) ;  Charlotte  First 
Xat.  Bank  v.  Charlotte,  85  N.  C.  433  (ending 
road  at  junction  with  another  and  creating 
separate  company) ;  Marietta,  etc.  R.  Co.  y. 
Elliott,  10  Ohio  St.  57  (addition  of  ferriage 
privilege  across  rivers  to  railroad) ;  Indiana, 
etc.  Turnpike  Hoad  Co.  ▼.  Phillips,  2  Pen.  & 
W.  (Pa.)  184  (division  of  incorporated  com- 
pany into  two  distinct  corporate  bodies  and 
assignment  of  original  subscribers  to  one  or 
other  according  to  their  residence  east  or 
west  of  specified  point) ;  Noesen  v.  Port 
Washington,  37  Wis.  168  (acquisition  and 
construction  of  another  road  running  in  differ- 
ent direction). 

In  the  case  last  cited,  the  court  said:  "In 
Kenosha,  etc.  R.  Co.  v.  Marsh,  17  Wis.  13, 
Mr.  Justice  Paine  says  all  the  authorities 
concur  in  holding  as  a  general  rule  that  a 
radical,  fundamental  change  in  the  character 
of  the  original  enterprise  releases  the  stock 
subscriber  who  does  not  assent  to  the  change ; 
that  in  the  application  of  the  rule  many  cases 
will  be  found  where  the  particular  change 
made  was  held  not  of  such  a  radical  charac- 
ter as  to  exonerate  the  stockholder  from  the 
payment  of  his  subscription;  but  the  altera- 
tion in  that  case  was  decided  to  have  that 
eff'ect.  It  seems  to  us  that  the  principle  and 
reasoning  of  the  decision  in  the  Marsh  case 
are  strictly  applicable  to  the  one  under  con- 
sideration and  control  as  to  the  liability  of 
the  town.  The  road  authorized  by  the  char- 
ter, and  for  the  construction  of  which  the 
town  subscribed,  was  one  running  from  the 
city  of  Milwaukee  in  a  northerly  direction 
to  or  within  three  quarters  of  a  mile  of 
the  village  of  Port  Washington,  thence  to 
the  cities  of  Sheboygan,  Manitowoc  and  Green 
Bay.  This  was  the  original  enterprise.  But 
it  appears  that  the  company  has  acquired 
another  road  running  westerly  in  an  entirely 
different  direction,  which  it  proposes  to  con- 
struct. If  this  is  not  an  essential  change 
in  the  objects  of  the  corporation  and  a  di- 
version of  its  funds  to  another  enterprise,  it 
is  difficult  to  imagine  what  should  amount 
to  such  a  change.  The  counsel  for  the  com- 
pany contends,  because  no  part  of  the  origi- 
nal line  has  been  abandoned,  that  therefore 
the  acquisition  and  construction  of  the  Ap- 
pleton  road  is  not  such  a  change  as  should 
release  the  town  from  the  payment  of  its 
subscription.  It  seems  to  us  that  it  would 
be  a  most  dangerous  doctrine  to  receive  ju- 
dicial sanction,  that  so  long  as  a  railroad  cor- 
poration did  not  finally  abandon  the  construc- 
tion of  its  original  road,  it  might  acquire 
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and  construct  any  number  of  roads  running 
in  an  entirely  different  direction  from  such 
road,  providing  it  made  a  connection  with 
them,  and  still  hold  a  nonassenting  stock  sub- 
scriber. The  fact  is,  when  the  town  made 
its  subscription,  the  only  change  which  the 
company  was  authorized  to  make  was  such  as 
did  not  materially  change  its  route.  This  is 
the  limitation  upon  its  power  to  alter  or 
change  its  route,  contained  in  the  charter  it- 
self. It  must  be  assumed  that  the  electors 
of  the  town  acted  in  view  of  that  provision 
in  the  charter,  and  that  they  would  not  have 
authorized  the  subscription,  had  they  sup- 
posed it  would  be  diverted  to  the  construc- 
tion of  a  road  running  in  a  different  direction 
from  the  proposed  line.  At  all  events  the 
town,  or  a  taxpayer  of  the  town,  may  in- 
sist that  there  has  been  such  a  chi^nge  in 
the  objects  and  designs  of  the  corporation  as 
to  absolve  a  nonassenting  subscriber.  For, 
unless  such  a  change  is  held  to  be  a  violation 
of  such  contract  of  subscription,  there  is  no 
limit  to  the  right  of  the  corporation  to  ac- 
quire additional  roads  and  extend  its  lia- 
bilities without  affecting  such  subscriber. 
The  limit  of  the  power  of  the  corporation  to 
make  alterations  in  its  road  is  quite  clearly 
defined  in  the  charter.  It  may  'from  time 
to  time  alter,  change  and  relocate'  its  road 
'so  as  not  materially  to  change  the  route,' 
without  affecting  a  contract  of  subscription 
as  originally  made.  A  ehange  of  that  char- 
acter and  within  that  limit  might  be  essential 
to  facilitate  the  successful  prosecution  of  the 
very  object  for  which  the  company  was  creat- 
ed, and  the  charter  authorizes  it  to  be  made. 
But,  within  the  decision  in  the  Marsh  case, 
we  think  the  acquisition  of  the  Appleton  road 
did  amount  to  a  radical,  fundamental  change 
in'  the  character  of  the  original  enterprise, 
and  released  the  town  from  its  obligation  to 
pay  its  subscription." 

An  amendment  of  the  charter  dividing  a 
railroad  into  three  divisions  in  no  way  bound 
to  prosecute  the  original  enterprise  and  hav- 
ing no  connection  with  each  other  and  under 
separate  control,  has  been  held  to  be  a  funda- 
mental alteration  which  released  the  subscrib- 
ers to  the  stock,  the  amendment  not  having 
been  shown  to  have  been  accepted  by  the 
original  company.  Fulton  County  v.  Missis- 
sippi, etc.  R.  Co.  21  111.  338. 

So,  an  amendment  of  the  charter  of  a  cor- 
poration which  permits  it  to  erect  a  structure 
with  money  raised  by  mortgaging  its  entire 
property,  instead  of  that  paid  in  for  stock, 
while  accepted  by  a  majority  of  the  stock- 
holders, releases  those  who  do  not  assent 
thereto  from  the  payment  of  the  amount  sub- 
scribed by  them  for  stock.  Academy  of  Music 
V.  Flanders,  75  6a.  14. 

In  Macedon,  etc.  Plank  Road  Co.  ▼.  Lap- 
ham,  18  Barb.   (N.  Y.)   312,  the  court  said: 
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"The  original  articles  of  association,  which 
was  the  fundamental  law  of  the  company, 
and  the  basis  of  the  defendant's  agreement, 
contemplated  the  making  a  road  from  Mace-' 
don  to  Victor,  which,  with  the  branch  men- 
tioned, embraced  a  distance  of  ten  miles,  and 
at  an  expense  or  with  a  capital  of  $15,000. 
The  company  have  not  only  completed  this 
enterprise,  but  have  superadded  thereto  the 
expenditure,  by  an  extension  of  their  main 
line  of  road,  of  more  than  three  times  the 
original  capital,  which  has  been  increased  in 
the  same  proportion.  They  have  also  pro- 
cured an  act  of  the  legislature,  authorizing 
them  to  change  their  corporate  name,  to  the 
one  in  which  this  action  is  brought.  (Laws 
of  1850,  ch.  93. )  These  changes,  particularly 
the  extension  of  the  road  and  increase  of  the 
capital,  were  essential  and  radical.  If  they 
had  been  made  even  in  pursuance  of  a  legis- 
lative enactment  made  or  procured  after  the 
subscription  by  the  defendant  of  the  stock 
in  question,  the  latter  would  have  been  re- 
leased." 

In  Southern  Pennsylvania  Iron,  etc.  R.  Co. 
V.  Stevens,  87  Pa.  St.  190,  it  was  held  that 
it  was  a  question  for  the  jury  whether  a  com- 
bination to  change  the  fundamental  purpose 
of  the  charter  of  an  iron  and  railroad  cor- 
poration by  an  act  procured  by  the  combina- 
tion changing  its  name,  authorizing  it  to 
purchase  and  then  sell  or  cancel  the  original 
stock,  and  making  it  a  general  transportation 
company,  was  not  a  fraud  on  a  subscriber 
which  released  him  from  his  obligation  to 
pay  for  his  stock. 

Where  a  corporation  chartered  to  construct 
and  carry  on  the  business  of  a  railroad,  sella 
out  the  road  and  discontinues  the  business,  it 
cannot  collect  from  unwilling  subscribers  their 
unpaid  subscriptions.  South  Georgia,  etc  R. 
Co.  V.  Ayres,  56  Ga.  230. 

b.  Change  of  Route  or  Termmue. 

The  general  principle  is  that  the  change 
in  the  location  of  the  road  or  terminus  which 
will  release  a  nonassenting  subscriber  must 
be  a  fundamental,  material,  radical  or  vital 
one.  and  the  application  of  the  rule  to  par- 
ticular cases  must  necessarily  be  controlled, 
to  some  extent,  by  surrounding  circumstances, 
the  character  and  condition  of  the  country 
through  which  the  road  is  to  be  constructed, 
the  interests  to  be  subserved,  and  the  objects 
to  be  accomplished  by  the  enterprise.  Witter 
V.  Mississippi,  etc.  R.  Co.  20  Ark.  463; 
Snook  y.  Georgia  Imp.  Co.  83  Ga.  61,  9 
S.  £.  1104;  Youngblood  v.  Georgia  Imp.  Co. 
83  Ga.  797,  10  S.  E.  124.  An  amendment 
to  the  charter  of  a  railroad  or  turnpike 
company,  materially  changing  the  terminus 
or  deviating  the  route  from  that  specified  in 
the  original  charter,  exonerates  a  subscriber 


from  his  liability  tp  pay  for  his  stock.  Wii^* 
ter  V.  Mississippi,  etc.  R.  Co.  20  Ark.  463; 
Winter  v.  Muscogee  R.  Co.  11  Ga.  433 ;  Snook 
V.  Georgia  Imp.  Co.  83  Ga.  61,  9  S.  E.  1104; 
Youngblood  v.  Georgia  Imp.  Co.  83  Ga.  797, 
10  S.  E.  124;  Middlesex  Turnpike  Corp.  v. 
Locke,  8  Mass.  268;  Middlesex  Turnpike 
Corp.  V.  Swan,  10  Mass.  384,  6  Am.  Dec. 
139;  Hester  v.  Memphis,  etc.  R.  Co.  32  Miss. 
378;  Champion  v.  Memphis,  etc.  R.  Co.  35 
Miss.  692;  Buffalo,  etc.  R.  Co.  v.  Pottle,  23 
Barb.  (N.  Y.)  21;  Thompson  v.  Guion,  58 
N.  C.  113;  Marietta,  etc.  R.  Co.  v.  Elliott,  10 
Ohio  St.  57 ;  Manheim,  etc.  Plank  Road  Co.  v. 
Arndt,  31  Pa.  St.  317;  Caley  v.  Philadelphia, 
etc.  R.  Co.  80  Pa.  St.  363;  Kenosha,  etc.  R. 
Co.  V.  Marsh,  17  Wis.  13.  Likewise  an  amend- 
ment authorizing  the  construction  of  a  branch 
canal  has  been  held  to  have  this  effect.  Union 
Locks,  etc.  V.  Towne,  1  N.  H.  44,  8  Am.  Dec. 
32. 

In  Winter  v.  Muscogee  R.  Co.  11  Ga.  438, 
the  court  said:  '^as  the  alteration  of  the 
eastern  terminus  of  the  Muscogee  Railroad 
at  or  near  the  Monroe  Railroad,  from  Macon 
to  the  terminus  of  the  Western  and  Atlantic 
Railroad  in  DeKalb  County,  to  the  South- 
western Railroad  at  Fort  Valley,  or  the 
Wolf-Pen,  without  his  assent,  such  a  ma- 
terial alteration  of  the  defendant's  contract, 
under  the  original  charter,  as  will  release 
him  from  the  payment  of  his  stock  subscrip- 
tion thereto?  The  road,  by  the  alteration, 
is  shortened  in  distance,  runs  through  differ- 
ent neighborhoods,  and  is  necessarily  made 
dependent  on  another  company,  to  reach  near 
the  point  contemplated  by  the  original  char- 
ter. The  original  charter  contemplated  a 
road  to  be  built  by  the  company,  from  Colum- 
bus to  some  point  at  or  near  the  Monroe 
Railroad,  between  Macon  and  the  terminus 
of  the  Western  and  Atlantic  road,  wholly  in- 
dependent of  the  Southwestern  or  any  other 
railroad;  and  in  our  judgment,  the  neces- 
sary change  of  the  route,  to  reach  the  present 
eastern  terminus  of  the  Muscogee  Railroad, 
as  provided  for  by  the  amended  charter,  is 
an  essential  alteration  of  the  defendant's  con- 
tract, and  releases  him  from  its  performance, 
unless  his  assent  to  such  alteration  be  shown. 
.  .  .  In  the  case  now  under  consideration, 
the  facts  are  undisputed,  that  by  the  amend- 
ed charter,  and  the  action  of  the  company 
in  pursuance  thereof,  the  present  eastern 
terminus  of  the  Muscogee  Railroad  is  at  the 
Wolf -Pen,  fifty  miles  from  Columbus;  and 
that  the  eastern  terminus  of  the  road,  as 
contemplated  by  the  original  charter  (to  wit), 
at  or  near  the  Monroe  Railroad,  from  ^lacon, 
etc.,  cannot  be  reached,  except  by  running 
several  miles  over  the  Southwestern  road. 
.  .  .  The  original  charter  contemplated  an 
independent  road  from  Columbus  to  some 
point  at  or  near  the  Monroe  Railroad,  be* 
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tween  tlie  pointB  designated  thereia,  to  be 
controlled  and  managed  by  the  company  it* 
self,  independent  of  any  other  company;  and 
under  such  a  charter,  the  defendant  sub- 
scribed for  stock  to  build  the  road;  but  he 
never  aubscribed  for  stock  to  build  a  road 
from  Columbus,  to  connect  with  the  South* 
western  Railroad  at  the  Wolf-Pen,  fifty  miles 
from  •Columbus.  When  called  on  to  pay  his 
subscription  for  the  building  of  such  a  road» 
without  his  assent,  he  may  also  truly  say, 
*non  haec  in  federa  veni.'" 

In  Witter  v.  Mississippi,  etc.  R.  Co.  20 
Ark.  463,  it  was  held  that  the  abandonment 
of  an  intermediate  place  as  a  crossing  point 
on  a  river  and  the  location  of  the  road  so 
as  to  cross  the  river  at  the  cut-off,  twenty 
miles  from  that  place,  was  a  material  change 
in  the  location  of  the  road,  in  the  legal  sense 
of  the  term,  though  there  was  no  change  as 
to  the  terminus  of  the  road. 

It  has  been  held  that  where  the  location 
of  the  route  of  a  railroad  was  an  inducement 
to  the  defendant's  subscription,  and  an  altera- 
tion of  this  route  was,  as  to  him  and  his  in- 
terestsy  a  material  variation,  as  where  the 
road  was  to  run  five  hundred  feet  from  his 
mill  and  the  change  in  route  placed  it  twelve 
hundred  feet  distant  from  the  mill,  this 
change  released  him  from  his  subscription. 
Moore  v.  Hanover  Junction,  etc.  R.  Go.  94 
Fa.  St.  324. 

e.  CoTh^olidation  with  Other  Companj/, 

Amendments  authorizing  the  consolidation 
of  one  railroad  or  canal  company  with  an- 
other have  been  held  to  release  a  subscriber 
to  the  stock,  as  being  a  material  alteration 
of  the  charter.  McCray  v.  Junction  R.  Co. 
9  Ind.  358;  Booe  v.  Junction  R.  Co.  10  Ind. 
93;  Martin  v.  Junction  R.  Go.  12  Ind.  605; 
Shelbyville,  etc.  Turnpike  Go.  v.  Barnes,  42 
Ind.  498;  Union  Locks,  etc.  v.  Towne,  1  N. 
H.  44,  8  Am.  Dec.  32.  See  also  Mowry  v. 
Indianapolis,  etc.  R.  Co.  4  Biss.  78,  17  Fed. 
Cas.  Ko.  9,891. 

d.  Increase  of  Oa^tal  Btook. 

• 

It  has  been  held  that  an  amendment  to  the 
charter  of  a  corporation  increasing  its  capital 
stock  from  $250,000  to  $2,000,000  was  such 
a  material  change  as  to  release  a  dissenting 
subscriber  from  his  liability  to  pay  for  the 
stock.  Snook  v.  Georgia  Imp.  Go.  83  Ga.  61, 
9  S.  E.  1104;  Youngblood  v.  Georgia  Imp. 
Co.  83  Ga.  797,  10  S.  E.  124.  And  an  in- 
crease in  the  capital  stock  of  a  corporation 
from  $15,000  to  $50,000  has  been  held  to  be 
such  an  essential  and  radical  change  as  would 
release  a  subscriber  if  it  had  been  made  even 
in  pursuance  of  a  legislative  enactment  made 
or  procured  after  his  subscription  to  the 
stock.  Macedon,  etc.  Plank  Road  Go.  v.  Lap- 
ham,  18  Barb.  (N.  Y.)  312. 


2.  Change  Not  Relbabxnq  Siibsobzbe& 

a.  Immaterial  Change  in  Qenerah 

Where  the  act  amending  the  charter  of  a 
company  and  accepted  by  it,  merely  enlarges' 
but  does  not  materially  or  essentially  change 
the  powers  of  the  company  as  derived  from 
its  original  charter,  or  the  nature  and  pur- 
poses of  the  company,  and  may  be  regarded 
as  auxiliary  thereto,  the  rule  is  that  a  dis* 
senting  subscriber  is  generally  presumed  to 
assent  thereto  and  is  not  released  from  his 
liability  under  his  contract  of  subscription. 

Florida, — Johnson  v.  Fensacola,  etc.  R.  Co. 

9  Fla.  299. 

Oeorgia. — ^Wilson  v.  Willis  Valley  R.  Co, 
33  Ga.  466. 

IllinoiM. — ^Banet  v.  Alton,  etc  R.  Go.  13 
111.  504. 

Indiana, — ^Hanna  v.  Cincinnati,  etc.  R.  Co. 
20  Ind.  30. 

lotpa, — Union  Agricultural,  etc.  Assoc,  v. 
Neill,  31  la.  95;  Peoria,  etc.  R.  Co.  v.  Pres- 
ton, 35  la.  115. 

Maryland, — ^Williamsport,  etc.  Turnpike  Co, 
V.  Hollman,  8  Gill  &  J.  (Md.)  75. 

iliasisHppi. — Hawkins  v.  Mississippi,  etc. 
R.  Co.  35  Miss.  688. 

New  York, — Troy,  etc.  R.  Co.  v.  Kerr,  17 
Barb.  (N.  Y.)  581;  Schenectady,  etc.  Plank 
Road  Co.  V.  Thatcher,  11  N.  Y.  102;  Buffalo, 
etc.  R.  Co.  V.  Dudley,  14  N.  Y.  336. 

Ohio, — Milford,  etc.  Turnpike  Co.  v.  Brush, 
HO  Ohio  111,  36  Am.  Dec.  78;  Jewett  v.  Valley 
R.  Co.  34  Ohio  St.  601;  Armstrong  v.  Karsh- 
ner,  47  Ohio  St.  276,  26  N.  B.  897. 

Peimsylvania, — Irwin  v.  Susquehanna,  etc. 
Turnpike  Co.  2  Pen.  &  W.  466,  23  Am.  Dec. 
53 ;  Clark  v.  Monongahela  Nav.  Co.  10  Watts 
364;  Gray  v.  Monongahda  Nav.  Go.  2  Watts 
&  S.  156,  37  Am.  Dec.  600;  Everhart  v.  West 
Chester,  etc.  R.  Go.  28  Pa.  St.  339;  Com.  v. 
Pittsburgh,  41  Pa.  St.  278;  Gurry  v.  Scott, 
54  Pa.  St.  270;  Cross  v.  Peach  Bottom  R. 
Co.  90  Pa.  St.  392. 

South  Carolina, — Greenville,  etc.  R.  Co.  v. 
Coleman,  5  Rich.  L.  118. 

Tennessee. — Greenville,  etc.  Narrow  Gauge 
R.  Co.  V.  .Johnson,  8  Baxt.  332. 

Teams. — San  Antonio  v.  Jones,  28  Tex.  19. 

Thus  an  amendment  to  the  charter  of  a  cor- 
poration does  not  release  a  subscriber  from 
his  obligations  on  his  stock,  where  it  author- 
izes the  purchase  of  another  railroad.  Terra 
Haute,  etc.  R.  Co.  v.  Earp,  21  111.  291;  or 
provides  for  raising  the  height  of  the  com- 
pany's dams,  Clark  v.  Monongahela  Nav.  Co. 

10  Watts  (Pa.)  364;  Gray  v.  Monongahela 
Nav.  Go.  2  Watts  &  S.  (Pa.)  156,  37  Am.  Dec. 
600;  or  creates  preferred  stock  for  the  purpose 
of  making  a  floating  debt  to  complete  and 
equip  the  road  as  originally  contemplated, 
Everhart  v.  West  Chester,  etc.  R.  Co.  28  Pa. 
St.  339;  Curry  v.  Scott,  54  Pa.  St.  270. 
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In  Casanas  v.  Audubon  Hotel  Co.  124  La. 
786,  50  So.  714,  it  appeared  that  the  charter 
originally  authorized  the  company  to  "'pur- 
chaae,  lease  or  otherwise  acquire  for  cash,  or 
*on  terms  of  credit,  real  estate  in  New  Orleans 
or  elsewhere ;  to  erect  thereon  a  hotel  or  other 
buildings;  to  equip  and  furnish  the  same;  to 
conduct,  manage  and  operate  or  lease  a  hotel 
or  hotels  with  furniture  and  appliances  there- 
on,   restaurants,    cafes,    barrooms,    theaters, 
places  of  amusement  and  entertainment,  and 
generally   to  do  and   perform  any   and   all 
things  pertinent  and  germane  to  the  power 
herein  granted."    An  amendment  was  made  to 
the  charter  authorizing  the  corporation  "to 
buy,    lease    real    estate,    and   erect   thereon 
stores,  office  buildings,  hotels,  or  other  build- 
ings, to  equip  and  furnish  the  same,  to  con- 
duct, manage,  and  operate,  or  to  lease  stores, 
office  buildings,  and  hotels,   or  hotels  with 
furniture  and  appliances  tliereon,  restaurants, 
cafes,   barrooms,   theaters,   places  of  amuse- 
ment or  entertainment,  and  generally  to  do 
and  perform  all  things  pertinent  and  germane 
to   the  powers  herein  granted."     The  court 
held  that  there  was  not  such  a  radical  de- 
parture from  the  purpose  of  the  original  char- 
ter as  would  release  a  stockholder,  saying: 
"A  change  in  the  name  of  the  corporation, 
which  we  have  noted  in  the  statement  of  facts, 
is  not  material.    The  change  in  purpose  is 
not   indicative  of  an  entirely  new   purpose. 
The  purpose  in  the  charter  was  not  limited 
to  the  Audubon  Hotel  Company,  Limited.    It 
went  further,  and  mad<^  provision  for  other 
buildings  in  such  terms  as  not  to  confine  the 
purpose  of  the  corporation  exclusively  to  a 
hotel  enterprise.    The  erection  of  other  build- 
ings was  possible  under  the  original  charter. 
In  the  amendment  of  the  original  charter,  the 
purpose  has  been  extended,  but  not  radically 
changed  from  the  purpose  expressed  in  the 
charter.    Reading  the  two  together — ^the  pow- 
er clause  of  the  original  charter  and  of  the 
amendment — ^they  are  reconcilable  and  har- 
monized as  being  in  nature  germane.     The 
amendment  only   enlarged   the  power   some- 
what.   One  power  did  not  exclude  the  other, 
nor  did  the  amendment  have  the  effect  of 
injecting  into  the  enterprise  a  power  entirely 
different  and  foreign  from  the  first."    To  tlie 
same  effect  see  Fairfax  v.  Bloch,  130  La.  761, 
58  So.  663. 

Where  the  eyidence  showed  a  sale  of  the 
property  owned  by  a  corporation  and  a  sus- 
pension of  business  activity  for  the  time 
being,  but  there  was  no  showing  that  there 
had  been  a  total  and  final  abandonment  of 
the  business  enterprise  for  which  the  corpo- 
ration was  organized,  nor  did  it  appear  but 
that  the  company  might  resume  its  business 
on  payment  of  the  unpaid  stock  subscription, 
it  was  held  that  a  subscriber  to  its  stock  was 


not  relieved  from  his  liability.  Milwaukee 
Smelting,  etc.  Co.  v.  Lindenberger,  142  Wis. 
273,  124  N.  W.  272. 

In  Gibbons  v.  Grinsel,  79  Wis.  365,  48  N. 
W.  255,  it  was  held  that  the  modification  of 
a  contract  between  the  builders  and  a  major- 
ity of  the  subscribers  to  a  joint  stock  com- 
pany without  the  knowledge  or  consent  of 
the  subscriber,  whereby  the  creamery  'being 
built  for  the  company  was  made  of  brick  and 
iron  instead  of  wood,  would  not  release  a  sub- 
scriber, especially  as  the  change  improved  the 
building. 

Where  it  appeared  that  the  legislature 
amended  the  charter  of  a  railroad  company, 
authorizing  it  to  build  new  roads  and  in- 
crease its  capital  stock,  thereby  making  ma- 
terial and  fundamental  changes,  but  that  the 
stockholders  of  the  company  never  accepted  . 
the  amendment  to  the  charter  nor  acted  under 
it,  it  was  held  that  the  amendment,  although 
authorized  by  the  legislature,  did  not  release 
the  defendant  from  his  subscription  to  its 
stock.  Chattanooga,  etc.  R.  Co.  v.  Warthen, 
98  6a.  699,  25  S.  E.  988;  Fry  v.  Lexington, 
etc.  R.  Co.  2  Mete.  (Ky.)  314.  And  the 
acceptance  of  an  amendment  of  the  charter, 
conferring,  among  other  powers  and  privi- 
leges, the  right  to  construct  a  branch  road, 
will  not  release  a  subscriber  to  the  stock 
when  nothing  was  done  nor  intended  to  be 
done  thereunder.  Hawkins  v.  Mississippi, 
etc.  R.  Co.  35  Miss.  688. 

An  alteration  olf  the  original  charter  with- 
out his  assent  will  not  relieve  a  subscriber 
from  the  payment  of  his  note  given  for  the 
stock,  when,  before  the  alteration  was  made, 
his  stock  was  forfeited  to  the  company  and 
he  ceased  to  be  a  stockholder.  Mitchell  v. 
Rome  R.  Co.  17  Ga.  574. 

The  IllinoU  and  Pennsylvania  cases  hold 
that  the  mere  limitation  or  enlargement  of 
the  original  plan  and  purpose  by  amendments 
of  the  charter,  which  are  to  be  regarded  as  . 
auxiliary  thereto  and  not  as  fundamental 
changes,  does  not  release  the  dissenting  sub- 
scribers, where  the  changes  have  been  accept- 
ed by  the  board  of  directors  or  a  majority 
of  the  shareholders,  and  that  all  the  sub' 
scribers  must  be  held  to  consent  that  the  char- 
ter of  the  corporation  may  be  so  amended, 
by  enlarging  or  limiting  its  powers,  or  by 
modifying,  limiting  or  extending  its  objects 
and  purposes,  without  being  thereby  released. 
Banet  v.  Alton,  etc.  R.  Co.  13  III.  504;  Peoria, 
etc.  R.  Co.  V.  Elting,  17  111.  429;  Sprague  v. 
Illinois  River  R.  Co.  19  111.  174;  Illinois 
River  R.  Co.  v.  Zimmer,  20  111.  654;  Rice  v. 
Rock  Island,  etc.  R.  Co.  21  111.  93;  Terre 
Haute,  etc.  R.  Co.  v.  Earp,  21  111.  291;  Irwin 
v.  Susquehanna,  etc.  Turnpike  Co.  2  Pen.  k 
W.  (Pa.)  466,  23  Am.  Bee.  53;  Clark  v.  Mo- 
nongahela  Nav.  Co.  10  Watts  (Pa.)  364; 
Gray  v.  Monongahela  Nav.  Co.  2  Watts  &  S. 
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<Pa.)  156,  87  Am.  Dec.  500;  Everhart  t. 
West  Chester,  etc.  R.  Go.  28  Pa.  St.  339; 
Crofls  y.  Peach  Bottom  R.  Ck>.  90  Pa.  St.  392. 
See  also  Illinois  River  R.  Co.  ▼.  Beers,  27 
111.  185;  Illinois  Grand  Trunk  R.  Co.  y.  Cook, 
29  111.  237.  So,  subsequent  amendatory  acts, 
which  simply  conferred  additional  powers  and 
priyileges,  if  accepted  by  the  company,  by 
enlarging  the  capital,  borrowing  money, 
mortgaging  the  road  and  property  to  secure 
it,  extending  the  main  line  of  the  road,  the 
building  of  branches,  altering  the  line,  and  in 
adding  facilities  for  crossing  two  rivers  by 
ferries,  etc.,  but  were  in  no  sense  a  change 
of  the  character  of  the  enterprise  which  still 
remained  that  for  building  and  operating  a 
railroad,  do  not  release  a  subscriber  from  his 
agreement,  especially  where  it  does  not  ap- 
pear that  the  company  has  accepted  these 
powers  and  privileges,  or  proposes  to  exer- 
cise them.  Peoria,  etc.  R.  Co.  v.  Elting,  17 
III.  429.  The  only  question  to  be  determined 
on  the  amendment  of  a  charter  is  as  to  wheth- 
er it  is  promotive  of  the  value  of  the  stock 
as  an  investment.  Banet  v.  Alton,  etc.  R.  Co. 
13  ni.  504;  Sprague  y.  Illinois  River  R. 
Co.  19  ni.  174;  Illinois  River  R.  Co.  v.  Zim- 
mer,  20  III.  654;  Rice  v.  Rock  Island,  eta 
R.  Co.  21  III.  93. 

b.  Wrongful  or  Ultra  Virea  Change, 

The  rule  that  an  alteration  in  the  charter 
of  an  incorporated  company,  made  after  the 
original  subscription  of  stock,  materially 
changing  the  character  and  objects  of  the  com- 
pany, discharges  a  subscriber  from  his  obli- 
gation to  pay  on  his  original  subscription, 
when  he  has  refused  to  consent  to  any  such 
alteration,  does  not  apply  where  the  directors 
unnecessarily  and  improperly  departed  from 
the  route  designated  in  the  articles  of  asso- 
ciation. Mississippi,  etc.  R.  Co.  v.  Cross,  20 
Ark.  443;  Danbury,  etc.  R.  Co.  y.  Wilson,  22 
Conn.  435;  Central  Plankroad  Co.  v.  Clemens, 
16  Mo.  359.  The  rule  is  that  a  subscriber 
cannot  be  permitted,  by  way  of  defense  to  the 
action,  to  show  that  Uie  corporation  has,  by 
misuser  or  nonuser,  violated  or  failed  to 
comply  with  its  charter  provisions.  Missisr 
sippi,  etc.  R.  Co.  v.  Cross,  20  Ark.  443;  Cen- 
tral Plankroad  Co.  v.  Clemens,  16  Mo.  359. 
So  it  has  been  held  that  it  was  a  conclusive 
answer  to  a  claim  that  an  alteration  in  a  rail- 
road route  was  unauthorized,  and  hence  that 
the  owner  of  stock  was  absolved  from  liabil- 
ity oa  his  subscription ;  that  if  the  alteration 
of  the  route  was  unajithorlzed,  it  left  the  orig- 
inal location  valid,  and  the  defendant's  liabil- 
ity on  his  subscription  unimpaired;  and  that 
if  the  alteration  was  legal,  it  removed  the 
objection  fotmded  in  its  invalidity.  But  it 
has  been  held  that  an  irregularity  in  the  loca- 
tion of  a  road,  either  in  whole  or  in  part, 


whatever  its  effect  might  be  on  the  rights  of 
others,  or  whatever  might  be  the  nature  of  the 
remedy,  by  the  stockholders,  for  a  misappli- 
cation of  the  funds  or  the  credit  of  the  cor- 
poration, furnished  no  defense  to  the  stock- 
holders, in  an  action  to  recover  the  instal- 
ments in  their  stock.  Danbury,  etc.  R.  Co. 
v.  Wilson,  22  Conn.  435. 

e.  Change  Authorized  at  Time  of  Buhscription, 

A  subscriber  to  the  stock  of  a  company  is 
not  released  from  his  engagement  to  pay  for 
it  by  any  alteration  of  the  organization  or 
purposes  of  the  company  which,  at  the  time 
the  subscription  was  made,  was  authorised 
either  by  the  general  law  or  by  a  special 
charter.  London,  etc.  R.  Co.  v.  Wilson,  6 
Bing.  N.  Cas.  135,  37  E.  C.  L.  316;  Nugent 
V.  Putnam  County,  19  Wall.  241,,  22  U.  S. 
(L.  ed.)  83;  Hanna  v.  Cincinnati,  etc.  R. 
Co.  20  Ind.  30;  Bish  v.  Johnson,  21  Ind.  299; 
Burlington,  etc.  R.  Co.  v.  White,  5  la.  409. 

Thus,  in  Nugent  v.  Putnam  County,  supra, 
the  court  said:  "It  must  be  conceded,  as  a 
general  rule,  that  a  subscriber  to  the  stock  of 
a  railroad  company  is  released  from  obliga- 
tion to  pay  his  subscription  by  a  fundamental 
alteration  of  the  charter.  The  reason  of  the 
rule  is  evident.  A  subscription  is  always 
presumed  to  have  been  made  in  view  of  the 
main  design  of  the  corporation  and  of  the 
arrangements  made  for  its  accomplishment. 
A  radical  change  in  the  organization  or  pur- 
poses of  the  company  may,  therefore,  take 
away  the  motive  which  induced  the  sub- 
scription, as  well  as  affect  injuriously  the 
consideration  of  the  contract.  For  this  rea- 
son it  is  held  that  such  a  change  exonerates 
a  subscriber  from  liability  for  his  subscrip- 
tion; or,  if  the  contract  has  been  executed, 
justifies  a  stockholder  in  resorting  to  a  court 
of  equity  to  restrain  the  company  from  apply- 
ing the  funds  of  the  original  organizaticm  to 
any  project  not  contemplated  by  it.  But  while 
this  is  true  as  a  general  rule  is  has  no  appli- 
cability to  a  case  like  the  present.  The  con- 
solidation of  the  Kankakee  and  Illinois  River 
Railroad  Company  with  another  company  was 
no  departure  from  its  original  design.  The 
general  statute  of  the  state,  approved  Feb- 
ruary 28th,  1854,  authorised  all  railroad  com- 
panies then  organized,  or  thereafter  to  be 
organized,  to  consolidate  their  property  and 
stock  with  each  other,  and  with  companies 
out  of  the  state,  whenever  their  lines  connect 
with  the  lines  of  such  companies  out  of  the 
state.  The  act  further  declared  that  the 
consolidated  company  should  have  all  the 
powers,  franchises,  and  inununities  which  the 
consolidating  companies  respectively  had  be- 
fore their  consolidation.  Nor  is  this  all. 
The  special  charter  of  the  Kankakee  and 
Illinois  River  Railroad  Company  contained, 
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in  its  eleventh  section,  an  express  grant  to 
the  company  of  authority  to  unite  or  consoli- 
date its  railroad  with  any  other  railroad  or 
railroads  then  constructed  or  that  might 
thereafter  be  constructed  within  the  state,  or 
any  other  state,  which  might  cross  or  inter- 
sect the  same,  or  be  built  along  the  line 
thereof,  upon  such  terms  as  might  be  mutual- 
ly agreed  upon  between  said  company  and 
any  other  company.  It  was  therefore  con- 
templated by  the  legislature,  as  it  must  have 
been  by  all  the  subscribers  to  the  stock  of  the 
company,  that  precisely  what  has  occurred 
might  occur.  Subscribers  must  be  presumed 
to  have  known  the  law  of  the  state  and  to 
have  contracted  in  view  of  it.  When  the 
voters  of  the  county  of  Putnam  sanctioned  a 
county  subscription  by  their  vote,  and  when 
the  board  of  supervisors,  in  pursuance  of 
that  sanction,  resolved  to  make  the  subscrip- 
tion, they  were  informed  by  the  law  of  the 
state  that  a  consolidation  with  another  com- 
pany might  be  made,  that  the  stock  they  pro- 
posed to  subscribe  might  be  converted  into 
stock  of  the  consolidated  company,  and  that 
the  liability  they  assumed  might  become  ow- 
ing to  that  company.  With  this  knowledge 
and  in  view  of  such  contingencies  they  made 
the  contract.  The  consolidation,  therefore, 
wrought  no  change  in  the  organization  or 
design  of  the  company  to  which  they  sub- 
scribed other  than  they  contemplated  at  the 
time  as  possible  and  legitimate.  It  cannot 
be  said  that  any  motive  for  their  subscrip- 
tion has  been  taken  away,  or  that  the  con- 
sideration for  it  has  failed.  Hence  the  rea- 
son of  the  general  rule  we  have  conceded  does 
not  exist  in  this  case,  and,  consequently,  the 
rule  is  inapplicable.'' 

So,  subscriptions  made  to  the  stock  of  rail- 
road companies  after  the  taking  effect  of  a 
statute,  authorizing  the  consolidation  of 
such  compahies,  must  be  viewed  as  having 
been  made  with  reference  to  the  authority 
so  conferred,  and  hence  subscribers  are  not 
released  therefrom  by  reason  of  the  consoli- 
dation of  the  corporation  with  another. 
Hanna  v.  Cincinnati,  etc.  R.  Co.  20  Ind.  30; 
Bish  V.  Johnson,  21  Ind.  299. 

Where  it  appeared  that  a  consolidation 
with  another  company  was  only  the  carry- 
ing out  of  the  purpose  for  which  a  company 
was  formed  and  was  not  a  fundamental 
change  of  the  object  contemplated,  it  was  held 
that  this  action  of  the  company  did  not 
exonerate  a  subscriber  from  his  undertaking. 
Hanna  v.  Cincinnati,  etc.  R.  Co.  20  Ind.  30. 
Where  the  charter  of  a  company  provided 
that  the  articles  of  incorporation  were  formed 
and  adopted  under  and  in  pursuance  of  a 
statute  (Code,  la.  c.  43)  providing  that 
changes  in  the  charter  should  be  valid  when 
recorded  and  published,  as  the  original  arti- 
cles were  required  to  be,  it  was  held  that 


a  subscriber  was  not  released  because  his 
liability  had  been  increased  or  changed  by 
a  change  of  the  articles  of  incorporation. 
Burlington,  etc.  R.  Co.  v.  White,  6  la.  409. 

In  Chattanooga,  etc.  R.  Co.  v.  Warthen, 
9B  Oa.  699,  2G  S.  E.  988,  there  was  involved 
a  general  law  for  the  uniform  amendment  of 
special  charters  of  railroad  companies  which 
had  been  granted  or  might  thereafter  be 
granted,  providing  that  a  railroad  company 
which  had  been  chartered  might  apply  to  the 
secretary  of  state  and  have  incorporated  into 
its  charter  a  stated  portion  of  the  general 
railroad  law  of  the  state.  In  an  action 
against  a  stockholder  who  had  subscribed  be- 
fore the  passage  of  the  act  it  was  held  that 
the  sections  of  the  code  incorporated  into  the 
charter  by  this  amendment  did  not  differ 
materially  from  the  charter  as  it  stood  prior 
to  their  incorporation  therein,  and  did  not 
enlarge  the  undertaking  so  far  as  to  entail 
new  responsibilities  or  new  hazards  on  the 
company,  but  merely  enlarged  the  powers  or 
privileges  of  the  company  without  materially 
changing  its  original  purpose  or  authoriz- 
ing a  material  departure  from  its  original 
design. 

It  has  been  held  that  having  subscribed 
under  the  general  terms  of  the  charter,  with 
an  inherent  right  in  the  legislature  to  change 
it  for  the  public  good,  with  the  consent  of  the 
corporation,  and  the  company  having  applied 
for  and  accepted  the  amendment,  the  sub- 
scriber as  a  corporator  is  concluded  by  the 
action  of  the  majority  of  the  company,  al- 
though he  may  not  as  an  individual  corpora- 
tor have  assented  to  it,  and  is  liable  for  the 
amount  of  his  subscription. 

Arkansas. — See  Witter  ▼.  Mississippi,  etc. 
R.  Co.  20  Ark.  463. 

Delaware. — ^Delaware  R.  Co.  ▼.  Tharp,  1 
Houst.  149. 

Florida, — See  Martin  v.  Pensacola,  etc.  R. 
Co.  8  Fla.  370,  73  Am.  Dec.  713. 

lllinoia. — Banet  v.  Alton,  etc.  R.  Co.  13 
111.  504;  Peoria,  etc.  R.  Co.  v.  Elting,  17  111. 
429;  Sprague  v.  Illinois  River  R.  Co.  19 
111.   174;    Illinois  River  R.   Co.  v.   Zimmer, 

20  111.  654;  Rice  v.  Rock  Island,  etc.  R.  Co. 

21  111.  93;  Terre  Haute,  etc.  R.  Co.  v.  Earp, 
21  111.  291. 

Indiana, — See  Carlisle  v.  Terre  Haute,  etc. 
R.  Co.  6  Ind.  316;  Sparrow  v.  Evansville, 
etc.  R.  Co.  7  Ind.  369;  Hanna  v.  Cincinnati, 
etc.  R.  Co.  20  Ind.  30;  Bish  v.  Johnson,  21 
Ind.  299. 

Maine, — South  Bay  Meadow  Dam  Co.  t. 
Gray,  30  Me.  547;  Bucksport,  etc.  R.  Co.  v. 
Buck,  68  Me.  81. 

MassachAisetts. — Agricultural  Branch  R. 
Co.  V.  Winchester,  13  Allen  29. 

MissourL — Pacific  R.  Co.  v.  Renshaw,  18 
Mo.  210;  Pacific  R.  Co.  v.  Hughes,  22  Mo.  291, 
65  Am.  Dec.  265. 
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New  Torfc.— Northern  R.  Co,  v.  Miller,  10 
Barb.  260;  Schenectady,  etc.  Plank  Road  Go. 
V.  Thatcher,  11  N.  Y.  102;  Buffalo,  etc.  R. 
Co.  V.  Dudley,  14  N.  Y.  336;  Poughkeepsie, 
etc.  Plank  Road  Co.  v.  Griffin,  24  N.  Y.  150; 
Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  454,  36 
Am.  Rep.  636,  reversing  15  Hun  371. 

Ohio, — See  Dayton,  etc.  R.  Co.  v.  Hatch,  1 
Disney  84,  32  Ohio  Dec.    (Reprint)    501. 

Pennsylvania. — Irvin  v.  Susquehanna,  etc 
Turnpike  Co.  2  Pen.  &  W.  466,  23  Am.  Dec. 
53;  Clark  ▼.  Monongahela  Nav.  Co.  10  Watta 
364;  Gray  ▼.  Monongahela  Nav.  Co.  2  Watts 
k  S.  156,  37  Am.  Dec.  500. 

Canada. — See  Canada  Car,  etc.  Co.  v.  Har- 
ris, 24  U.  C.  C.  P.  380. 

Thus  in  Delaware  R.  Co.  y.  Tharp,  1  Houst. 
(Del.)  149,  Uie  court  said:  "The  grant  of 
acts  of  incorporation  by  the  state  is  pro- 
fessedly for  the  public  good  generally;  and 
there  is  an  inherent  right  in  the  legislature 
to  amend,  change,  or  alter  the  charter  of  any 
incorporated  company  with  its  consent. 
Those  who  become  corporators  do  so  with  that 
contingency,  and  their  engagements  are  there- 
fore subject  to  it.  If  a  subscriber  to  stock 
enters  into  the  corporation  generally  with- 
out specific  stipulations,  he  is  bound  and 
concluded  by  the  action  of  a  majority  of  the 
corporation;  and  if  the  legislature  change  or 
amend  the  charter  on  the  application  of  the 
company,  and  with  its  assent  and  approval, 
without  thereby  impairing  the  contract  of  the 
corporators,  in  the  mode  we  have  stated, 
they  will  not  be  thereby  discharged  from 
their  liability  as  subscribers  to  stock.  Such  a 
change  as  would  not  increase  the  liability  of 
the  party  to  pay  more  money  than  he  sub- 
scribed originally  to  pay,  but  merely  affects 
his  individual  or  personal  interest,  as  that 
the  road  did  not  pass  by  his  door,  or  through 
his  farm,  as  he  may  have  desired  or  expected, 
is  not  such  a  change  as  will  absolve  the  party 
from  his  obligation  to  pay  his  subscription. 
The  object  of  corporations  being  for  the  pub- 
lic good,  and  not  private  interest  or  advan- 
tage. The  contract  of  the  defendant  with  the 
Delaware  Railroad  Company  was  to  pay  for 
forty  shares  of  the  capital  stock  of  the  com- 
pany at  $25  per  share,  in  consideration  of 
being  the  holder  of  that  number  of  shares. 
That  he  agreed  and  promised  to  pay  the  same 
to  the  president  and  directors  of  the  company, 
in  such  manner  and  proportions  and  at  such 
times  as  shall  be  determined  and  called  for 
by  them.  By  the  terms  of  his  contract  he  is 
bound.  If  he  intended  to  subscribe  on  the 
condition  that  the  road  should  not  be  changed 
in  its  eastern  terminus  or  otherwise,  he  ought 
so  to  have  stipulated;  not  having  done  so,  he 
cannot  now  shield  himself  under  the  defense 
set  up  by  him,  and  upon  the  ground  that  the 
road  has  since  been  changed  fron^  its  ter- 
minus at  Dona  river.'* 


In  Pacific  R.  Co.  v.  Renshaw,  18  Mo.  210, 
it  was  said:  "It  seems  to  be  supposed  by 
some  persons,  that  acts  of  incorporation  are 
granted  by  the  legislature  as  mere  gratuities 
or  favors  to  individuals,  and  that  the  state 
has  no  other  interest  in  the  matter  than  to 
provide  against  any  injury  to  the  state  or  its 
citizens  by  the  improper  conduct  of  the 
bodies  thus  created.  This  is  altogether  a 
mistake.  Corporations  are  created  upon  con- 
siderations of  benefit  to  the  public.  Enter- 
prises which  cannot  be  successfully  conducted 
by  individual  capital  and  energy,  may  be  suc- 
cessful when  the  wealth  and  energy  of  a 
great  number  of  individuals  shall  be  com- 
bined, and  the  state  may  be  deeply  inter- 
ested in  promoting  such  success.  No  person 
can  fail  to  see  that  general  prosperity  results 
from  the  increased  f&cilities  of  communica- 
tion and  transportation  furnished  by  roads 
and  canals,  and  from  the  promotion  of  com- 
merce and  manufactures.  Kor  can  any  per- 
son be  ignorant  that  the  incorporation  of 
companies  has  had  a  vast  influence  in  ad- 
vancing these  great  interests  of  society. 
When  an  act  of  incorporation  has  been  passed, 
the  legislature  cannot  change  any  of  its  terms 
without  the  consent  of  the  company,  unless 
the  power  to  make  such  change  is  reserved 
in  the  act  of  incorporation  itself,  or  is  con- 
tained, as  in  the  present  case,  in  a  general 
law  authorizing  such  alteration  in  all  char- 
ters not  expressly  exempt  from  the  operation 
of  such  general  act.  The  powers,  then,  which 
the  legislature  could  exercise,  in  altering, 
suspending  or  repealing  the  charter  of  the 
Pacific  Railroad  Company,  under  the  general 
law  relating  to  corporations,  were  just  as 
extensive  as  if  the  same  words  were  insert- 
ed in  the  charter  itself,  and  could  be  exer- 
cised upon  the  same  considerations  of  public 
necessity  or  advantage.  If,  in  the  judgment 
of  the  assembly,  the  public  interest  required 
any  alteration  in  the  charter,  either  by  in- 
creasing or  diminishing,  or  in  any  manner 
varying  the  corporate  powers,  such  alteration 
could  be  made.  Or  it  could  be  made  by  the 
abandonment  of  the  control,  which  by  the 
general  law  had  been  reserved  to  the  legis- 
lature, and  so  the  charter  would  be  altered 
in  the  material  feature  of  being  no  more 
subject  to  future  alterations  by  the  assembly. 
Into  such  a  corporation,  subject  to  such  pow- 
ers of  legislative  control,  the  defendant  en- 
tered when  he  subscribed  for  stock  in  the 
company,  and  he  cannot  now  be  allowed  to 
complain  that  the  power  has  been  exercised, 
nor  is  he,  by  the  exercise  of  such  power,  dis- 
charged from  his  obligation  to  pay  for  the 
stock.  .  .  .  We  are  not  called  upon  to  say 
whether,  under  the  power  reserved  to  the 
legislature,  there  may  be  an  entire  revolu- 
tion in  the  character  and  objects  of  the  cor- 
poration, such  as  changing  the  railroad  com- 
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pan  J  into  one  which  shall  be  entirely  a  manu- 
facturing company.  But  in  the  present  case, 
all  the  changes  that  have  been  made  are  such 
as  an  enlightened  policy  may  well  have  sug- 
gested as  beneficial  to  the  state  at  large,  as 
well  as  to  the  company,  and  are  such  as  pre- 
serve to  the  company  its  identity  and  the 
character  it  had  when  first  created." 

It  has  also  been  said  that  the  principle  on 
which  these  cases  appear  to  go  is  that  alter- 
ations or  amendments  to  the  charter,  which 
do  not  change  the  nature,  purpose,  or  char- 
acter of  a  corporation  or  its  enterprise,  but 
which  are  designed  to  enable  the  corporation 
to  conduct  its  authorized  business  with 
greater  facility,  more  beneficially,  or  more 
wisely,  are  auxiliary  to  the  original  object, 
and  that,  therefore,  when  one  becomes  a  sub- 
scriber, he  impliedly  assents  to  such  altera- 
tions or  general  amendments  as  may  be 
made.  Mower  v.  Staples,  32  Minn.  284,  20 
N.  W.  225,  quoted  in  the  case  of  In  re  Sha- 
rood  Shoe  Corp.  192  Fed.  945. 

So  in  Kenosha,  etc.  R.  Co.  v.  Marsh,  17 
Wis.  13,  the  court  said :  "The  question  then 
remains  whether  the  power  reserved  in  the 
constitution  to  amend,  alter  or  repeal  char- 
ters should  prevent  that  effect  [the  release 
of  a  dissenting  subscriber  by  reason  of  an 
amendment  to  the  charter  affecting  a  radical 
fundamental  change].  Some  of  the  cases 
aeem  to  place  great  stress  upon  the  existence 
of  this  power,  and  to  intimate  that  under  it 
the  nonassenting  stock  subscriber  may  be 
bound  by  a  change,  the  eflfect  of  which  would 
otherwise  be  to  release  him.  I  am  wholly 
unable  to  see  that  it  should  have  any  such 
effect.  The  occasion  of  reserving  such  a 
power  either  in  the  constitution  or  in  char- 
ters themselves  is  well  understood.  It  grew 
out  of  the  decisions  of  the  Supreme  Court 
of  the  United  States,  that  charters  were  con- 
tracts within  the  meaning  of  the  constitu- 
tional provision  that  the  states  should  pass 
no  laws  impairing  the  obligation  of  contracts. 
This  was  supposed  to  deprive  the  states  of 
that  power  of  control  over  corporations  which 
was  deemed  essential  to  the  safety  and  pro- 
tection of  the  public.  Hence  the  practice, 
which  has  extensively  prevailed  since  those 
decisions,  of  reserving  the  power  of  amending 
or  repealing  charters.  But  this  power  was 
never  reserved  upon  any  idea  that  the  legis- 
lature could  alter  a  contract  between  a  cor- 
poration and  its  stock  subscribers,  nor  for 
the  purpose  of  enabling  it  to  make  such  al- 
teration. It  was  solely  to  avoid  the  effect  of 
the  decision  that  the  charter  itself  was  a  con- 
tract between  the  state  and  the  corporation, 
fio  as  to  enable  the  state  to  impose  such  salu- 
tary restraint  upon  these  bodies  as  experience 
might  prove  to  be  necessary.  But  I  suppose 
it  would  hardly  be  claimed  that  the  state, 
even  where  this  power  of  amendment  is  re- 


served, could,  by  amending  the  charter  of 
a  railroad  company  so  as  to  provide  for  a 
new  and  entirely  different  road,  impose  any 
obligation  on  the  corporation  to  build  it.  It 
might  possibly  repeal  the  old  charter,  but 
whether  the  company  would  undertake  the 
enterprise  provided  for  in  the  amendment, 
would  still  depend  entirely  upon  its  own 
consent,  as  it  is  well  settled  that  a  grant  of 
corporate  franchises  cannot  be  imposed  upon 
any  persons  against  their  consent,  any  more 
than  any  other  grant.  Undoubtedly  the  leg- 
islature might,  under  this  power,  impose  new 
duties  and  new  restraints  upon  corporations 
in  the  prosecution  of  the  enterprises  already 
undertaken.  And  provisions  of  this  nature 
would  be  binding  whether  assented  to  or  not. 
But  when  it  comes  to  a  question  of  embark- 
ing in  a  new  enterprise,  the  legislature  cannot 
impose  this  as  a  duty  upon  any  corporation. 
All  it  can  do  is  to  grant  it  the  power,  and 
then  it  is  for  the  corporation  to  accept  it  or 
not,  as  it  pleases.  So  that,  in  all  cases  where 
charters  are  changed,  the  right  to  bind  stock 
subscribers  who  do  not  assent,  seems  to  me 
to  derive  no  additional  support  from  the  fact 
that  the  power  of  amending  the  charter  had 
been  reserved,  but  to  depend  essentially  upon 
the  question  whether  the  change  is  of  such  a 
character  that  it  may  be  deemed  so  far  in 
furtherance  of  the  original  undertaking,  and 
incidental  to  it,  as  to  be  fairly  within  the 
power  of  the  corporation  to  bind  its  individ- 
ual members  by  its  corporate  assent,  or 
whether  it  is  such  a  departure  from  the 
original  purpose  that  no  member  should  be 
deemed  to  have  authorized  the  corporation 
to  assent  to  it  for  him.  If  I  am  correct  in 
supposing  that  an  amendment  authorizing  an 
entirely  different  road  would  not  be  binding 
on  the  corporation  without  its  own  assent,  it 
must  follow  that  the  question  whether  any 
particular  subscriber  is  bound  must  depend 
upon  the  question  whether  he  has  himself 
assented,  or  whether  the  rest  could  bind  him 
by  their  assent,  and  not  on  the  question 
whether  the  legislature  had  power  to  pass  the 
amendment.  The  result  of  my  views  upon 
this  point  is,  that  an  amendment  of  this 
kind,  merely  authorizing  the  substitution  of 
a  new  enterprise  for  the  old,  has  precisely 
the  same  effect  that  it  would  have  had  if 
there  had  been  no  power  reserved  to  amend 
the  charter.  The  legislature  does  not  profess 
to  make  it  obligatory.  They  grant  it  as  a 
power  to  be  accepted  if  the  company  chooses 
to  accept  it;  otherwise  not.  This  is  just 
what  they  might  have  done  if  the  power  of 
amendment  had  not  been  reserved.  And  it 
seems  to  me  that  the  question  whether  an 
individual  subscriber  was  bound  or  not  by  the 
corporate  assent,  should  be  determined  by 
the  same  principles  in  either  case.  The  power 
of  amendment  was  never  reserved  with  refer- 
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ence  to  any  question  between  the  corporation 
and  its  stock  subscribers,  but  solely  with  ref- 
erence to  questions  between  the  corporation 
and  the  state,  when  the  latter  desired  to  make 
compulsory  amendments  against  the  wish  of 
the  former." 

For  the  application  of  the  foregoing  rule  to 
particular  changes  which  were  authorized  at 
the  time  of  the  subscription  see  the  subdivi- 
sions of  this  note  immediately  following. 

d.  Change  of  Route  or  Termvtma. 

Where  an  act  amendatory  of  the  charter 
of  a  railroad  or  turnpike  company  does  not 
materially  alter  or  change  the  power  which 
the  company  derived  from  its  original  charter 
to  establish  the  route  and  fix  the  terminal 
points  of  the  road,  it  has  been  held  that  a 
subscriber  is  not  exonerated  from  his  liability 
to  pay  for  his  stock,  though  the  change  in 
location  was  made  without  his  assent.  Wil- 
son V.  Wills  Valley  R.  Co.  33  Ga.  466;  Banet 
V.  Alton,  etc.  R.  Co.  13  111.  504;  Terre  Haute, 
etc.  R.  Co.  V.  Earp,  21  111.  291 ;  Williamsport, 
etc.  Turnpike  Co.  v.  Hollman,  8  Gill  &  J. 
(Md.)  75;  Troy,  etc.  R.  Co.  v.  Kerr,  17  Barb. 
(N.  Y.)  581;  White  H'all,  etc.  R.  Co.  v.  Myers, 
16  Abb.  Pr.  N.  S.  (N.  Y.)  34;  Milford,  etc. 
Turnpike  Co.  v.  Brush,  10  Ohio  111,  36  Am. 
Dec.  78 ;  Jewett  v.  Valley  R.  Co.  34  Ohio  St. 
601;  Armstrong  v.  Karshner,  47  Ohio  St. 
276,  24  N.  E.  897;  Irwin  v.  Susquehanna, 
etc.  Turnpike  Co.  2  Pen.  &  W.  (Pa.)  466, 
23  Am.  Dec.  53;  Com.  v.  Pittsburgh,  4X  Pa. 
St.  278. 

In  Banet  v.  Alton,  etc.  R.  Co.  13  111.  507, 
the  court  said:  "An  amendment  which  essen- 
tially changes  the  nature  or  objects  of  a 
corporation  will  not  be  binding  on  the  stock- 
holders. A  corporation  formed  for  the  pur- 
pose of  constructing  a  railroad  cannot  be 
converted  into  a  company  to  construct  an  im- 
provement of  a  different  character  without 
the  consent  of  all  the  corporators.  A  road 
intended  to  secure  the  advantages  of  a  par- 
ticular line  of  travel  and  transportation  can- 
not be  so  changed  as  to  defeat  that  general 
object.  The  corporation  must  remain  sub- 
stantially the  same,  and  be  designed  to  ac- 
complish the  same  general  purposes,  and  sub; 
serve  the  same  general  interests.  But  such 
amendments  of  the  charter  as  may  be  con- 
sidered useful  to  the  public,  and  beneQcial 
to  the  corporation,  and  which  will  not  divert 
its  property  to  new  and  different  purposes, 
may  be  made  without  absolving  the  subscrib- 
ers from  their  engagements.  The  straighten- 
ing of  the  line  of  the  road,  the  location  of  a 
bridge  at  a  different  place  on  a  stream,  or  a 
deviation  in  the  route  from  an  intermediate 
point,  will  not  have  the  effect  to  destroy  or 
impair  the  contract  between  the  corporation 
and  the  subscribers.     We  regard  these  con- 


clusions as  reasonable  an4  just,  and  as  well 
calculated  to  facilitate  the  construction  of 
improvements,  and  promote  the  best  interests 
of  the  public  and  of  stockholders.  The  in- 
cidental benefits  which  a  few  subscribers  may 
realize  from  a  particular  location  ought  not 
to  interfere  with  the  general  interests  of  the 
public,  and  of  the  great  mass  of  the  corpora- 
tors. These  interests  of  the  public  and  of  the 
corporation  may  with  propriety  be  oonsulted 
and  encouraged,  especially  where  the  altera- 
tion will  not  opertfte  to  depreciate  the  value 
of  the  stock.  A  shareholder  has  no  cause  to 
complain  of  the  loss  of  a  mere  incidental 
benefit,  which  formed  no  part  of  the  consid- 
eration of  his  contract  of  subscription.  The 
difficulties  attending  the  construction  of  a 
public  improvement  may  not  be  fully  known 
when  the  charter  is  granted  and  the  stock 
subscribed.  The  legislature  possesses  the 
power  to  provide  a  remedy  by  authorising 
tiie  company  to  adopt  a  more  feasible  route 
without  obtaining  the  consent  of  all  the  cor- 
porators. A  few  obstinate  stockholders 
should  not  be  permitted  to  deprive  the  pub- 
lic and  the  company  of  the  advantages  that 
will  result  from  a  superior  and  less  expensive 
route.  The  subscribers  are  sufficiently  pro- 
tected against  any  invasion  of  their  legiti- 
mate rights.  The  original  location  must  be 
pursued,  unless  a  change  is  sanctioned  by 
the  legislature.  The  alteration  must  be  ac- 
cepted by  the  managers  of  the  company  before 
it  comes  obligatory  on  the  stockholders.  And 
the  latter  will  not  even  then  be  boi;nd  if 
their  interests  are  materially  affected  by  the 
alteration;  and  in  such  case  they  may  not 
only  avoid  the  payment  of  their  subscrip- 
tions, but  recover  back  such  sums  as  they 
have  advanced  thereon.  The  alteration  in 
the  present  case  is  not  of  such  a  radical 
character  as  to  exonerate  the  stockholders 
from  the  payment  of  their  subscriptions.  The 
general  features  and  objects  of  the  corpora- 
tion continue  unchanged.  The  termini  of  the 
road  remain  the  same;  the  only  change  con- 
sisting in  a  deviation  from  an  intermediate 
point.  The  work  is  still  designed  to  accom- 
modate the  same  line  of  travel  and  trans- 
portation, and  promote  the  same  general  in- 
terests. The  length  of  the  road  is  reduced, 
and  the  cost  of  construction  diminished.  The 
change  will  be  useful  to  the  public,  as  the 
legislature  has  determined,  and  beneficial  to 
the  company,  as  the  board  of  directors  has 
decided;  and  the  facts  of  the  case  clearly 
sustain  both  of  these  conclusions.  The  only 
injury  that  can  accrue  to  any  of  the  sub- 
scribers will  be  the  loss  of  some  incidental 
benefit  to  their  property;  and  that,  as  we 
have  already  seen,  cannot  be  taken  into  con- 
sideration." 

In  Wilson  v.  Wills  Valley  R.  Co.  33  Ga. 
466,  it  was  saifl:  *The  ch'aracter  and  effect 
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of  t}ie  change  authorized  b^  the  amendment 
of  the  charter,  and  actually  i^ade,  is  not  so 
material,  so  radical,  as  has  heen  assumed  in 
the  argument.  No  point  of  connection  can, 
be  designated  as  havii^  been  .abandoned  in 
this  change,  because  none  had  been  fixed  at 
the  time. of  the  subscription,  from  which  the 
plaintiff  in  error  seeks  to  be  released,  either 
by  the  charter  or  by  any  action  of  the  com- 
pany. They  had  the  privilege  of  selecting 
any  point  on  the  Nashville  &  Chattanooga 
Kailroad,  in  Dade  county,  but  had  selected 
none.  There  was  then  no  abandonment  of 
any  point;  none  of  that  one  in  which  the 
plaintiff  in  error  was  specially  interested. 
This  is  an  important  consideration.  Another, 
not  less  so,  is  that  the  connection  has  aotu- 
ally  been  made  in  the  same  neighborhood,  in 
which  is  the  point  ta  which  the  hopes  (per- 
haps the  expectations)  of  the  plaintiff  in 
error  would  have  brought  the  road.  The 
evidence  is,  that  these  points, are  four  miles 
apart.  .  ThQ  distance^  from  .the  actual, point 
of  connection  .tp  the  nearest  at  which  it 
might  have  been  made,  without  an  amend- 
ment of  the  charter,  is  probably  less,  and 
cannot  be  greater.  If  they  were  never  bound 
to  his  preferred  point,  and  have  actually 
made  the  connection  in  the  same  neighbor- 
hood, the  change  cannot  materially  affect  him. 
The  evidence  shows  that  good  reason  existed 
for  the  change  made.  The  president  of  the 
company  being  a  witness,  stated  'that  the 
route  was  changed  because  it  was  impractica- 
ble to  run  it  so  as  to  connect  with  the  Nash- 
ville  k  Chattanooga  Railroad  in  Georgia, 
and  that  it  was  cheaper  to  make  the  road  on 
its  present  location.'  From  this  we  must 
understand  that  it  was  impracticable,  with 
the  means  of  the  company,  to  make  the  con- 
nection in  conformity  with  the  original  char- 
ter from  Georgia,  but  was  practicable  under 
the  amended  charter.  The  change  appearing 
to  consist  with  the  original  design  and  ob- 
ject, involving  th^  abandonment  of  no  pre- 
viously fixed  point  of  connection,  effecting 
the  connection  in  the  vicinage  contemplated 
throughout,  and  adopted  for  reasons  of  a 
controlling  character,  cannot  be  said  mate- 
rially or  essentially  to  alter  the  original  con- 
tract between  the  parties  to  this  action." 

In  Armstrong  v.  Karshner,  47  Ohio  St.  276, 
24  K.  £.  897,  it  was  held  that  it  was  only  a 
change  in  the  line  of  a  road  which  diverted  it 
from  a  county  named  in  the  articles  of  incor- 
poration that  released  the  subscribers  from 
the  obligations  of  their  subscriptions,  and 
that  a  change  which  only  extended  the  road 
through  a  county  not  named  therein  did  not 
release  them. 

In  Pennsylvania,  etc.  Canal  Co.  ▼,  Webb,  9 
Ohio  136,  the  court  said:  "The  act  of  incor- 
poration as  passed,  was  to  construct  a  canal 
between  the   Portage   Summit  ]  of   the   Ohio 


canal,  and  the  Pennsylvania  canal-  The 
amendment  authorizes  a  change  in  the  ter- 
mination, from  the  Portage  Summit,  to  such 
point  on  the  Ohio  canal  as  ^he  board  of  public 
works  shall  direct.  How  far  the  Portage 
Sununit  terminus  is  an  element  of  the  con- 
tract, or  what  latitude  of  interpretation  the 
phrase  'Portage  Summit'  will  bear,  we  need 
not  now  decide.  It  is  not  every  minute 
change  which  will  absolve  a  subscriber  from 
his  engagements.  In  works  of  this  kind, 
some  power  of  regulation  is  retained  by  the 
legislature,  some  discretion  is  confided  to 
agents  who  execute  the  d^etails.  Where  the 
subscription  is  general,  unencumbered  with 
conditions,  perhaps  the  stockholder  has  no 
reason  to  complain  of  any  line  of  transit, 
which  starts  from  the  same  point  of  business, 
accommodates  the  same  travel  and  trans- 
portation, and  .  substantially  subserves  the 
same  general  interests.  Perhaps  the  use  of 
the  Ohio  canal  as  a  part  of  the  line  of  com- 
munication between  these  points  is  not  beyond 
the  due  discretion  of  the  commissioners." 

Where  the  board  of  directors  of  a  railroad 
or  turnpike  company  is  authorized  to  change 
the  route  of  the  road,  a  change  made  by  them, 
not  inconsistent  with  the  charter  provisions, 
does  not  release  a  subscriber  to  the  stock. 
Cplvin  V.  Liberty,  etc.  Turnpike  Co.  2  Ind. 
511;  Kailsback  v.  Liberty,  etc  Turnpike  Co. 
2  Ind.  656;  Lackey  v.  Richmond,  etc.  Turn- 
pike Road  Co.  17  B.  Mon.  (Ky.)  43;  Fry  v. 
Lexington,  etc.  R.  Co.  2  Mete.  (Ky.)  314; 
Williamsport,  etc.  Tumpijce  Co.  v.  Hollman,  8 
Gill  &  J.  (Md.)  75.  In  Colvin  v.  Liberty,  etc. 
Turnpike  Co.  supra,  it  appeared  that  the  de- 
fendant subscribed  for  stock  in  the  company 
after  ^  the  adoption  of  the  iflrst  survey  and 
location  of  the  road,  and  before  the  location 
was  changed  by  the  subsequent  adoption  of  a 
different  route,  which  change  of  location  he 
claimed  released  him  from  his  liability  to  pay 
his  subscription.  But  the  court  held  IJiat 
there  was  no  condition  in  the  instrument  sub- 
scribed that  the  road  would  finally  be  located 
on  the  route  first  adopted,  and  that  the  board 
of  directors  had  the  right  to  make  such 
changes  in  the  location  of  the  road,  not  incon- 
sistent with  the  laws  of  the  charter,  as  they 
should  deem  best  for  the  interest  of  the  com- 
pany, and  this  without  releasing  the  stock- 
holders who  had  subscribed  after  a  particular 
survey  had  been  made  and  approved  from 
liability  to  pay  their  subscriptions.  To  the 
same  effect  see  Railsback  y.  Liberty,  etc. 
Turnpike  Co.  2  Ind.  656. 

Where  the  power  to  make  an  alteration  in 
the  route  of  a  railroad  whenever  a  cheaper  or 
better  route  could  be  had,  was  conferred  on 
the  directors  by  the  charter,  it  was  held  that 
an  alteration  placing  the  line  of  the  road  on 
a  cheaper  route  and  thereby  securing  a  large 
additional  subscription  of  stock  was  not  such 
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seribers  from  the  paymenii,  lor  ilieij  stock, 

Fry  T.  Lexington,  etc.  R.  Go.  2  Mete.  (Ky.) 

314. 


«^  OomsirueHon  of  Branoh  Ro^  en*  Mtftem* 
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An  act  amending  the  chai'ter  of  a  railroad 
or  tnmpike  company,  which  anthortzeB  the 
extension  of  the  main  line  or  the  construction 
of  one  or  more  branch  lines,  has  been  held  not 
to  be  such  a  material  or  essential  alteration 
as  will  release  a  subscriber  to  the  stock  who 
dissents  therefrom.  Rice  ▼.  Rock  Islandi  ^tc. 
R.  Co.  21  111.  93;  Terre  Hatrte,  etc.  R.  (Jo.  v.' 
£arp,  21  111.  291;  Peoria,  etc.  R.  Co.  v.  Prefs- 
ton,  35  la.  115;  Hawkins  v.  Mississippi,- etc. 
R.  Co.  35  Miss.  688;  Delaware,  etc.  R.  Co.  t/ 
Irick,  23  N.  J.  L.  321;  Schenectady,  etc. 
Plank-Road  Co.  ▼.  Thatcher,  11  N.  Y.  102; 
BufTalo,  etc.  R.  Co.  v.  Dudley,  14  N.'Y.  336; 
Nortiiem  R.  Co.  v.  Miller,  10  Barb.  (N.  Y.) 
260;. Cross  v.  Peach  Bottom  R.  Co.  90  Pa.  St. 
392;-  Greenville,  etc.  R.  Co.  ▼.  Coleman,  5 
Rich.  L.   (S.  C.)  118. 

In  Buffalo,  etc.  R.  Co.  v.  Dudley,  14  N.  Y. 
336,  the  court  said:  '*The  subscription  hav- 
ing  been  valid,  so  as  to  give  a  right  of  action,' 
in  case  of  nonpayment,  to  the  corporation,  did 
the  alteration  of  the  charter  and  the  exten- 
sion of  the  road  subsequently  absolve  the. 
defendant  from  his  liability  upon  such  sub- 
scription? This  question  is,  1  think,  entirely 
settled  by  the  decision  of  this  court  in  the 
case  of  Schenectady,  etc.  Plank  Road  Co.  v. 
Thatcher,  11  N.  Y.  102.  The  right  to  alter 
was  reserved  in  the  charter,  and  the  subscrip- 
tion must  be  taken  to  have  been  made  sub- 
ject to  having  such  additional  powers  con- 
ferred as  the  legislature  might  deem  essential 
and  expedient.  The  change  is  not  funda- 
mental. The  new  powers  conferred  are  iden- 
tical in  kind  with  those  originally  given. 
They  are  enlarged  merely,  the  gieneral  ob-' 
jects  and  purposes  of  the  corporation  remain- 
ing still  the  same.  It  may  be  admitted  that, 
under  this  reserved  power  to  alter  and  re- 
peal, the  legislature  would  have  no  right  to 
change  the  fundamental  character  of  the 
corporation  and  convert  it  into  a  different 
legal  being,  for  instance,  a  banking  corpora- 
tion, without  absolving  those  who  did  not 
choose  to  be  bound.  But  this  they  have  not 
attempted  to  do.  The  additional  powers  are 
«f  the  same  character,  and  have  been  regu- 
larly acquired  from  the  legitimate  source 
of  power,  and  if  they  have  been  fairly  exer- 
cised, the  defendant,  although  the  change 
may  have  operated  to  his  pecuniary  disad- 
vantage, is  still  bound  by  his  undertaking.*' 

f.  Conaolida^tion  vnth  Oiher  Oompimy, 

In  several  instances,  an  amendment  to  a 
railroad   company's   charter  authorizing  its 
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to  exonerate  sub-,^    consolidation  with  another  coptpauy  has  been 

held  not  to  be  such  a  material  qr  fundamental 
change  .as  to  release  a  subaa^ibe]:  from  pay- 
ment for  his  stock. .  Sprague  v.  X^linois  River 
R.  Co.  19  111.  174;  IlUnois  ^iyer  R.  Co.  v. 
Zimmer^  20  111.  654;  Hanna  v.  Cincinnati, 
eta  IL  Co.  20  Ind.  30. 

Where  an  amendpient  to  tiia  charter  of  a 
railroad  company  authorises  its  consolidation 
with  anothei;  company,  a  subscriber  jls  not 
release^  from  his  aabscription,  if  when  he 
subscribed  he  was.  legaUy  cognizant  of  the 
existence  of  the  statutory  authority  of  the 
companies  to  consoUdate.  Sparrow  v.  Evans- 
ville,  etc  R.  Co.  7  Ind.  369. 


g.  BwtensUm  of  Time  #a  Oommenoo  or  Oom- 

pUte  Work. 

The  modification  of  a  corporation's  charter 
by  enlarging  the  time  for  commencing  and 
completing  the  work,  is  one  of  those  incidents 
to  fl^l  charteirs,  with  due  notice  of  which  all 
persons  must  be  presumed  to  contract.  It 
is  not  a  fundamental  or  radical  change 
which  diverts  the  funds  from  the  original 
purpose  to  which  they  were  dedicated,  or  is 
manifestly  prejudicial  to  the  stockholders, 
but  comes  witliiii  that  class  of  cases  in  which 
the  change  is  held  to  be  auxiliary  to  the 
original  object  of  the  incorporati<m,  and 
beneficial  to  the  stockholders,  and  hence  does 
not  release  subscribers  to  the  stock.  Taggart 
V.  Western  Maryland  R.  Co.  24  Md.  563,  89 
Am.  Dec.  760;  Agricultural  Branch  R.  Co.  v. 
Winchester,  13  Allen  (Mass.)  29;  Pough- 
keepsie,  eta  Plank  Road  Co.  t.  Griffin,  24 
N.  Y.  150,  reverai/ng  21  Barb*  454;  Union 
Hotel  Co.  V.  Hersee,  79  N.  Y.  454,  35  Am. 
Rep.  536,  rever9i»g  15  Hun  371;  San  Antonio 
V.  J(mes,  28  Tex.  19. 

In  Agricultural  Branch  R.  Co.  v.  Winches- 
ter, 13  AUea  (Mass.)  29,  the  court  said: 
"Nothing  is  more  c<Hnmon  than  alterations 
at  railroad  charters  extending  the  time  lor 
completing  the  road,  and  such  extensions  do 
not  fundamentally  or  very  essentially  change 
the  character  of  the  charter.  We  think  it 
reasonable  to  hold  thai  suhacriberB  to  the 
stock  implied  consent  to  them.' 
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h.  Inoreaae  of  Capital  Stock* 

Where  it  appeared  that  a  company's  charter 
fixed  its  capital  at  $1,000,000  with  authority 
to  increase  st  to  not  exceeding  $5,000,000  at 
the  discretion  of  the  stockholders,  it  was  held 
that  an  amend^nent  t6  the  charter,  giving  the 
board  of  directors  the  right  to  so  increase  it 
in  their  discretion,  did  not  constitute  such  a 
change  in  the  relation  between  the  corporai* 
tion  and  the  stockholders  as  to  authorize  any 
stockholder  to  claim  that  the  contract  which 
he  had  made  to  subscribe  to  the  stock  was 
vitiated.     Pays<Mi  v.  Stover,  2  Dill  427,  19 
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Fed.  GaiB.  No.  I0,86ff;  Pftyson  v.  Withers,  6 
Biss.  269,  19  Fed.  Cas.  No.  10,864. 

The  increase  or  reduction  of  the  amount 
of  the  capital  stock  of  a  company,  by  an 
amendment  to  tibie  charter  under  a  reserved 
power  of  the  state,  existing  at  the  time  of  the 
subscription,  has  been  held  not  to  discharge 
a  stockholder  from  his  obligation  to  pay  for 
his  stock.  Schenectady,  etc.  Plank  Road  Co.  v. 
Thatdier,  11  N.  Y.  102;  Buffalo,  etc.  R.  Co.  v. 
Dudley,  14  N.  Y.  336;  Troy,  etc.  R.  Co.  v. 
Kerr,  17  Barb.  (N.  Y.)  581;  Port  Edwards, 
etc.  R.  Co.  V.  Arpin,  80  Wis.  214,  49  N.  W. 
828.  Thus  an  amendment  which  increased 
the  capital  stock  of  the  company  from  $750,- 
000  to  $1,500,000,  was  held  not  to  be  a  fun- 
damental change  and  so  did  not  release  a  sub-* 
scriber  to  the  stock.  Bufifah),  etc.  R.  Co.  v. 
Dudley,  14  N.  Y.  336.  And  a  subscriber  has 
been  held  to  be  liable  for  the  amount  of  his 
subscription,  where  the  capital  stock  was 
reduced  from  $1,500,000  to  $325,000.  Troy, 
etc,  R.  Co.  V.  Kerr,  17  Barb.   (N.  Y.)   581. 

i.  Change  of  Name. 

The  objection  that  an  amendment  to  the 
charter  of  a  corporation  which  changed  its 
name  was  a  materialor  radical  change,  has 
been  held  to  be  untenable  and  hence  a  sub- 
scriber will  not  be  exonerated  from  his  liabil- 
ity to  pay  for  his  stock  on  this  ground.  Dela- 
ware, etc.  R.  Co.  V.  Irick,  23  N.  J.  L.  321 
(changed  from  Delaware,  etc.  Rail  Macadam- 
ized Road  Co.  to  Delaware  &  Atlantic  Rail- 
road Co.) ;  Glover  y.  Myer,  3  Ky.  L.  Rep.  181 
(changed  from  Elizabethtown  &  Paducah  R. 
Co.  to  Louisville,  Paducah  &  Southwestern  R. 
Co.) ;  Casanas  v.  Audubon  Hotel  Co.  124  La. 
789,  50  So.  714  (changed  from  Audubon  Ho- 
tel Company,  Ltd.,  to  Audubon  Building  Com- 
pany, Ltd. ) ;  Bucksport,  etc.  R.  Co.  v.  Buck, 
68  Me.  81  (changed  from  Penobscot  &  Union 
River  R.  Co.  to  Buckport  &  Bangor  R.  Co.) ; 
Buffalo,  etc.  R.  Co.  v.  Dudley,  14  N.  Y.  336 
(changed  from  Attica  &  Hornellsville  R.  Co. 
to  Buffalo  &  New  York  City  R.  Co.) ;  Com.  v. 
Pittsburgh,  41  Pa.  St.  ^78  (changed  from 
Pittsburgh,  Kittaning  &  Warren  R.  Co.  to 
Allegheny  Valley  R.  Co.).  See  also  Union 
Canal  Co.  v.  Young,  1  Whart.  (Pa.)  410,  30 
Am.  Dec.  212;  Greenville,  etc.  Narrow  Gauge 
R.  Co.  V.  Johnson^  8  Baxt.  (Tenn.)  332. 
Compare  Macedon,  etc.  Plank  Road  Co.  v. 
Lapham,  18  Barb.  (N.  Y.)  312.  In  Howard 
V.  Glenn,  85  Ga.  238,  11  S.  E.  610,  21  Am. 
St.  Rep.  156,  it  appeared  that  the  defendant 
subscribed  to  the  capital  stock  of  the  Nation- 
al Express  Company,  and  that  the  company's 
charter  was  amended,  changing  its  name  to 
the  National  Express  &  Transportation  Com- 
pany. It  was  held  that  a  mere  change  in  the 
name  of  a  corporation  did  not  make  any  ma- 
terial difference,  clearly  not  such  a  difference 


as  to  relieve  a  sub0cr{Ser=  from  lial)ifity  to  pay 
for  stock  subscribed  by  Mm. 

8.  Estoppel  or  Subsobibeb. 

Whenever  the  corporation  accepts  from  th» 
legislature  a  material  alteration  of  the  char- 
ter, by  the  action  of  the  stockholders  at  & 
duly  organized  meeting,  the  acceptance  ia 
binding  on  each  individual  subscriber,  imless 
he  shall  expressly  dissent  therefrom  before 
any  debts  are  contracted  or  rights  inure  to 
third  parties  in  carrying  out  the  new  design 
or  enterprise.  Martin  v.  Pensacola,  etc.  R« 
Co.  8  Fla.  370,  73  Am.  Dec.  713;  Glover  ▼. 
Myer,    3   Ky.    L.   Rep.    181. 

So,  it  has  been  held  that  a  subscriber  to 
the  stock  of  a  railroad  or  other  corporation, 
who  has  permitted  it  to  carry  on  its  work  or 
business  for  a  considerable  length  of  time 
without  objection,  will  not  be  relieved  from 
the  payment  of  his  subscription  on  the  ground 
that  a  change  was  made  in  the  charter  or 
plan  without  his  consent.  Ex  p.  Booker,  18 
Ark.  338;  May  v.  Memphis  Branch  R.  Co. 
48  Ga.  109;  Fairfax  v.  Bloch,  130  La.  761, 
58  So.  563.  See  also  Glover  v.  Myer,  3  Ky. 
L.  Rep.  181.  A  subscriber  who  had  knowl- 
edge of  a  change  in  the  route  of  the  road 
from  one  point  to  another  15  or  20  miles 
distant  has  been  held  not  to  be  released  where 
it  appeared  that  the  diversion  was  made  more 
than  four  years  before  he  made  any  com- 
plaint.   Ex  p.  Booker,  18  Ark.  338. 

Likewise,  a  subscriber  who  participates  in 
the  meeting  which  adopts  an  amendment  to 
the  charter  is  thereby  concluded  from  setting 
up  the  defense  that  there  is  a  radical  de- 
parture from  the  purpose  of  the  original 
charter,  in  an  action  to  recover  the  amount 
of  his  subscription.  Casanas  v.  Audubon  Ho- 
tel Co.  124  La.  786,  60  So.  714.  And  see 
Chesapeake,  etc.  Canal  Co.  v.  Robertson,  4 
Cranch  C.  C.  291,  5  Fed.  Cas.  No.  2,652. 

A  subscriber  is  not  released  where  he  as- 
sented to  the  consolidation  and  merger  into 
one,  of  two  railroad  companies,  and  made  a 
payment  on  his  subscription  after  he  knew  of 
the  consolidation.  Hay  worth  v.  Junction  R. 
Co.  13  Ind.  348. 

Nor  is  a  subscriber  released  by  an  amend- 
ment to  the  charter  giving  the  corporation 
the  power  to  receive  subscriptions  to  its  stock 
in  real  property,  where  with  knowledge  there- 
of he  pays  the  first  instalment  of  the  stock, 
votes  at  an  election  of  officers,  and  acts  as 
chief  officer  of  the  company  under  the  elec- 
tion. Dayton,  etc.  R.  Co.  v.  Hatch,  1  Disney 
(Ohio)  84,  12  Ohio  Dec.  (Reprint)   501. 

A  subscriber  who  ratifies  a  subsequent 
change  made  by  a  turnpike  company  in  the 
route  of  its  road  and  its  name  and  who  prom- 
ises to  pay  his  subscription  is  bound  thereby. 
Owenton,  etc.  Turnpike  Co.  v.  Thomas,  13  Ky. 
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If.  Rep.  (Abstract)  138;  Smith  t.  Owenton, 
ete.  Turnpike  Co.  14  Ky.  Ij.  Rep.  (Abstract) 
924;  Owenton,  etc.  Turnpike  Road  Co.  y. 
Smith  (Ky.)  13  S.  W.  426.  In  the  case  last 
cited  it  appeared  that  a  change  was  effected 
in  the  route  of  a  turnpike  company  by  the 
active  co-operation  of  a  subscriber  which  was 
not  a  change  in  the  route  of  the  road  or  its 
general  plan  of  construction,  but  consisted  of 
a  deflection  of  about  half  a  mile  at  its  ter- 
minus. It  also  appeared  that  afterwards  he 
repeatedly  promised  to  pay  his  subscription. 
It  was  l^ld  that  he  was  not  released  by  the 
change.  ^ 

JI.  Variance  he^ween  Sut&cription  Agree* 
tnent  and  Charter, 

i.  Chakoe  RELBAsnra  Subsobibis. 

a.  Change  in  Purp08e  ef  CorporcUion^ 

The  object  for  which  a  corporation  is  to 
be  formed  has  been  held  to  be  the  very  essence 
of  the  subscription  agreement,  and  so  if  there 
is  a  material  or  essential  departure  in  the 
character  or  purpose  of  the  corporation,  when 
incorporated,  from  that  which  was  contem- 
plated in  the  agre^nent  to  take  shares,  this 
absolves  the  subscriber  from  all  obligation 
to  pay  for  hia  stock,  unless  he  has  agreed  to 
the  change  or  has  done  some  act  whereby  he 
has  estopped  himseU  from  setting  it  up  as  a 
defense.  I>ownes  y.  Ship,  L.  R.  3  H.  L. 
(Eng.)  343,  37  Lw  J.  C^h.  642,  19  L.  T.  N.  S. 
74,  17  W.  R.  34,  affirming  2  De  G.  J.  &  S. 
544,  46  Eng.  Rep.  (Reprint)  486;  In  re 
Russian  Iron  Works  Co.  L.  R.  1  Ch.  (Eng.) 
574,  35  L.  J.  Ch.  738,  12  Jur.  N.  S.  765,  14 
L.  T.  N.  S.  669,  817,  14  W.  R.  943; 
In  re  Russian  Ironworks  Co.  L.  R.  2  £q. 
(Eng.)  741,  14  L.  T.  N.  S.  728;  Stevens  v. 
liondon  Steel  Works  Ck>.  16  Ont.  76;  Knox  v 
Childersburg  Land  Ck>.  86  Ala.  180,  5  So. 
578;  £1  Dorado  Farmers'  Union  Wareliouse 
Co.  V.  Eubanks,  94  Ark.  364,  126  S.  W.  1075; 
Marysville  Electric  Light,  etc.  Co.  v.  John- 
son, 109  Cal.  192,  41  Pac.  1016,  60  Am.  St. 
Kep.  34;  Hanford  Mercantile  Store  v.  Sowl- 
veere,  11  Cal.  App.  261,  104  Pac.  708;  Mid- 
land City  Hotel  Co.  v.  Gibson,  11  Ga.  App. 
829,  76  S.  E.  600;  Midland  City  Hotel 
(^.  y.  Alexander,  14  Ga.  App.  8,  80 
S.  £.  24;  Owensboro  Seating,  etc.  Co.  v. 
Miller,  130  Ky.  310,  113  S.  W.  423;  Dorris 
T.  Sweeney,  60  K.  Y.  463;  Woods  Motor  Ve- 
hide  Co.  y.  Brady,  181  N.  Y.  145,  73  N.  E. 
674,  reverging  90  App.  Div.  610,  85  N.  Y.  8. 
1151,  which  affirmed  39  Misc.  79,  78  N.  Y.  S. 
203;  Stem  y.  McKee,  70  App.  Div.  142,  75 
N.  Y.  S.  167 ;  Baker  v.  Ft.  Worth  Board  of 
Trade,  8  Tex.  Civ.  App.  660,  28  S.  W.  403; 
Greenbrier  Industrial  Exposition  v.  Rodes, 
37  W.  Va.  738,  17  S.  E.  305;  West  End  Real 


Estate  Co.  v.  Nash,  61  W.  Va.  341,  41  S.  E. 
182.  See  also  Whitney  v.  Chicago,  etc.  R. 
Co.  133  la.  508,  110  N.  W.  912;  Nickum  v. 
Burckhardt,  30  Ore.  474,  47  Pac.  788,  48  Pac. 
474,  60  Am.  St  Rep.  822;  Norwich  Lock  Mfg. 
Co.  V.  Hockaday,  89  Va,  567,  16  S.  E.  877. 

So,  where  the  amount  and  nature  of  the 
capital  stock,  the  business  the  corporation 
proposed  to  engage  in,  and  the  situs  of  its  or- 
ganization are  set  out  in  the  contract  of  sub- 
scription, a  subscriber  may  defend  an  action 
on  the  subscription  where,  without  his  con* 
sent,  the  corporation  organized  is  different 
in  purpose  and  character,  or  has  different 
capital,  or  varies  in  any  essential  particular 
from  the  corporation  described  in  the  sub- 
scription contract.  El  Dorado  Farmers' 
Union  Warehouse  Co.  v.  Eubanks,  94  Ark.  354, 
126  S.  W.  1075;  Owensboro  Seating,  etc.  Ca 
y.  Miller,  130  Ky:  310,  113  S.  W.  423.  On 
this  theory,  a  subscriber  who  contracted  to 
take  atock  in  a  corporation  to  be  formed 
for  a  particular  and  specified  purpose  cannot, 
without  his  consent,  be  compelled  to  pay 
the  subscription  where  the  corporation  was 
formed  for  an  additional  and  distinct  purpose. 
£1  Dorado  Farmers'  Union  Warehouse  Co.  v. 
Eubanks,  94  Ark.  354,  126  S.  W.  1075.  So  if, 
between  the  time  pf  the  agreement  and  the 
grant  of  the  charter,  the  law  is  so  changed 
that  the  objects  of  the  agreement  as  made 
cannot  be  carried  intp  effect,  this  destroys  the 
obligation  of  the  subscription  and  releases  the 
subscriber.  Knox  v.  Childersburg  Land  Co. 
86  Ala.  180,  5  So.  578. 
'  In  Marysville  Electric  Light,  etc.  Co.  v. 
Johnson,  109  Cal.  192,  41  Pac.  1016,  50  Am. 
St.  Rep.  34,  it  was  held  that  a  subscriber 
to  an  agreement  to  pay  a  certain  sum  ''for 
the  purpose  of  forming  a  corporation  to  have 
for  its  object  the  furnishing  of  the  incan- 
descent system  of  electric  lighting  to  those 
who  may  desire  the  same,  and  to  provide  the 
funds  for  the  purchase  of  the  necessary 
plant,'*  was  not  liable  for  that  amount  to  a 
corporation  formed  for  the  purpose  of  "pro- 
ducing electricity  for  light  and  power." 

In  El  Dorado  Farmers'  Union  Warehouse 
Co.  y.  Eubanks,  94  Ark.  364,  126  S.  W.  1075, 
it  appeared  that  the  subscription  contract 
provided  for  the  organisation  of  a  corpora- 
tion for  the  purpose  of  erecting  and  operating 
a  cotton  warehouse.  The  charter  of  the  cor- 
poration stated  that  ''the  general  nature  of 
the  business  proposed  to  be  transacted  by  this 
corporation  is  the  purchase,  operation  and 
maintenance  of  cotton  compresses,  gins,  grain 
elevators,  wharves  and  public  warehouses  for 
the  storage  of  any  and  ail  kinds  of  produce 
and  commodities  and  the  purchase  and  sale 
of  same,  and  the  carrying  on  of  a  general 
warehouse  business."  It  was  held  that  the 
charter  enlarged  the  original  undertaking  and 
added  new  responsibilities  and  new  hazards, 
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and  hence  that  there  was  a  substantial  de- 
parture from  the  plan  originally  contemplat- 
ed as  shown  by  the  subscription  contract, 
which  released  the  dissenting  stockholders 
from  liability  on  their  subscription  contracts. 

In  Woods  Motor  Vehicle  Co.  v.  Brady,  181 
N.  Y.  146,  73  N.  E.  674,  rever^iinff  90  App. 
Div.  610,  85  N.  Y.  S.  3151,  which  affirmed 
39  Misc.  79,  78  N.  Y.  S.  203,  it  appeared  that 
the  object  of  the  proposed  company  as  stated 
in  the  subscription  agreement  was  "dealing 
in  automobiles  and  motor  vehicles,**  while 
that  of  the  corporation  making  the  call  on 
the  defendant  for  his  subscription  was  "the 
manufacturing,  leasing,  purchasing  and  sell- 
ing of  all  kinds  of  automobiles,  motor  vehicles 
and  other  vehicles."  It  was  held  that  the 
element  of  manufacturing  was  new,  and  by 
materially  changing  the  character  and  en- 
larging the  risks  of  the  business  discharged 
such  of  the  subscribers  as  did  not  assent  to'  it. 

In  Han  ford  Mercantile  Store  v.  Sowlveere, 
11  Oal.  App.  261,  104  Pac.  708,  it  appeared 
that  the  defendant  subscribed  to  the  stock  of 
a  corporation  to  be  formed  for  the  purpose  of 
"acquiring  and  carrying  on  a  general  pro- 
duce and  merchandising  business,  etc."  The 
purposes  of  the  corporation  thereafter  formed, 
as  set  forth  in  its  articles  of  incorporation, 
were  as  follows:  "To  acquire,  purchase,  own, 
control  and  manage,  and  carry  on  and  conduct 
stores  of  general  merchandise;  purchase,  own, 
sell,  lease,  manage  and  control  goods,  wares, 
merchandise  and  other  kinds  of  personal  prop- 
erty, mixed  goods  and  effects  of  whatever 
nature  or  kind;  to  own,  acquire,  control, 
manage,  mortgage  and  lease  real  property, 
wherever  situated,  and  to  sell,  mortgage,  or 
lease  the  .same;  to  own,  acquire,  manage  and 
control  bonds,  mortgages,  accounts,  and  all 
and  every  kind  of  debts  and  evidences  of 
debts,  and  to  sell  or  otherwise  dispose  of  the 
same,  and  to  carry  on,  own,  acquire  and 
manage,  for  profit,  a  general  mercantile  busi- 
ness, and  stores  and  warehouses  and  build- 
ings and  other  houses  and  improvements 
necessary  or  convenient  for  the  same ;  to  own, 
acquire,  lease,  control  and  manage  warehouses 
for  the  purpose  of  storage  and  depositary  for 
hire.'*  The  court  held  that  the  "etc."  follow- 
ing the  purposes  named  in  the  subscription 
paper  was  not  sufficient  to  embrace  all  the 
purposes  enumerated  in  the  articles  of  incor- 
poration and  that  the  defendant  could  not 
be  held  to  be  obligated  to  take  stock  in  a 
corporation  organized  for  the  purpose  of  deal- 
ing in  real  estate,  bonds,  mortgagee,  and  the 
other  purposes  specified. 

In  West  End  Real  Estate  Co.  v.  Nash,  51 
W.  Va.  341,  41  S.  E.  182,  it  appeared  that 
the  object  of  the  proposed  corporation  to 
which  the  defetidant  had  subscribed  was 
changed  from  "the  purpose  of  purchasing,  im- 
proving  and   disposing  of   several   valuable 


traets  of  land  in  the  dty  of  Norfolk"  to  the 
following  purposes,  aa  stated  in  the  charter, 
to  wit:  '^To  purchase,  hold,  improve  and 
dispose  of  real  estate,  bonds,  notes  and  other 
securities;  to  purchase,  hold  and  dispose  of 
personal  property;  to  borrow  money  with 
which  to  carry  on  its  business;  to  issue  and 
dispose  of  bonds  and  promissory  notes,  or 
either  of  them,  in  such  amounts  as  may  be 
expedient,  and  to  secure  the  payment  of  such 
bonds  and  notes,  or  either  of  them,  by  the 
hypothecation  or  conveyance  of  its  personftl 
or  real  property  or  otherwise;  to  receive 
money  on  deposit  and  pay  interest  thereon; 
to  invest  such  money  received  on  deposit  and 
other  moneys  of  the  company  in  or  lend  the 
same  upon  stocks  or  any  other  security,  real 
or  personal,  or  use  the  same  in  purchasing 
or  improving  real  or  personal  estate,  to  build 
or  make  improvements  on  real  estate,  to  build 
bridges  for  the  purpose  of  affording  ingress 
or  egress  from  of  otherwise  improving  such 
lands  as  it  may  acquire,  to  build  wharves, 
piers,  bulkheads  or  any  other  structure  or 
improvement  upon  its  property;  to  improve 
such  lands  as  it  may  hold  by  the  opening 
or  establishment  of  streets  or  avenues  or 
otherwise;  to  guarantee  bonds,  securities  and 
credits;  to  engage  in  various  manufacturing 
enterprises;  to  subscribe  to  the  capital  stock 
of  other  corporations,  and  to  do  anything  of 
any  other  description  that  may  come  within 
the  legitimate  scope  of  its  business."  The 
court  held  that  the  defendant  could  not  be 
held  to  be  a  subscriber  to  the  company  as 
changed  in  purpose  by  its  charter  and  was 
entitled  to  avoid  his  subscription. 

In  Baker'  v.  Ft.  Worth  Board  of  Trade,  8 
Tex.  Civ.  App.  660,  28  S.  W.  403,  it  appeared 
that  a  subscription  agreement  stated  that  the 
purpose  of  the  corporation  was  the  organizia- 
tion  and  establishment  of  a  board  of  trade, 
and  that  the  company's  capital  stock  should 
not  exceed  $60,000,  but  the  charter  fixed  the 
amount  of  the  capital  stock  at  $100,000  and 
declared  the  corporate  purpose  to  be  "the 
erection  of  buildings  and  the  accumulation 
and  loan  of  funds  for  the  purchase  of  real 
property  in  the  city  of  Ft.  Worth,  Tarrant 
county,  Texas,  and  in  other  cities  and  towns 
in  the  state  of  Texas."  It  was  held  that 
there  was  a  material  variance  between  the 
original  subscription  paper  and  the  charter 
which  released  a  subscriber  to  the  stock. 

In  Stein  v.  McKee,  70  App.  Div.  142,  76 
N.  Y.  S.  157,  it  appeared  that  subscriptiotis 
were  obtained  in  connection  with  a  prospec- 
tus which  stated  that  the  ptirpose  of  the  cor- 
poration to  be  formed  was  "to  acquire  all 
patents  and  rights  for  all  countries  except 
the  United  States  and  Canada,  to  melal  turn- 
ing machines,  known  as  the  'Hoffmann  ma- 
chines/ and  of  which  E.  O.  Hoffmann  is  the 
inventor  and  patentee,  as  well  as  all  improve- 
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ment^  addltloniy  etc."  The  subscriberB 
agreed  to  take  stock  in  a  corporation  formed 
for  this  purpose.  The  corporation  as  or- 
ganized, as  appeared  from  the  certificate  of 
incorporation,  was  ^to  make,  contract  for  the 
manufacture  or  purchase  of,  buy,  use,  sell, 
lease,  rent  or  mortgage  all  mechanical  or 
other  apparatus,  machinery  and  implements 
for  metal  turning  machines,  or  any  other 
article  or  articles  connected  therewith  or  in- 
cident thereto,  or  any  or  all  of  them,  and 
in  general  to  do  a  manufacturing  business/* 
The  court  held  that  there  was  a  material  de- 
parture from  the  agreement  entered  into  by 
the  subscribers,  to  which  none  of  them  ever 
assented,  and  that  they  could  not  be  called 
on  to  pay  their  subscriptions. 

In  Dorris  v.  Sweeney,  60  N.  Y.  463,  it 
appeared  that  the  defendant  subscribed  to 
an  agreement  to  form  a  joint-stock  or  in- 
corporated company,  for  the  purpose  of  pur- 
chasing the  ezclusiye  right  to  make,  use  and 
Tend  a  certain  patent  for  preserving  fruits, 
and  of  erecting  a  building  and  stocking 
it  with  fruits  to  be  preserved.  Certain  of 
the  subscribers  to  this  agreement  formed 
a  corporation  for  ''the  manufacture  of  pre- 
served fruits,  and  the  canning  of  fruits 
and  other  products,  and  the  preserving  and 
keeping  of  fruits  and  other  articles  from 
decay.'*  In  an  action  against  a  subscriber 
to  recover  the  amount  of  his  subscription  the 
court  held  that  there  had  been  a  material 
departure  from  the  original  contract  and 
a  variation  of  its  terms  to  which  he  had 
never  assented;  that  no  joint-stock  company 
had  ever  been  formed  and  that  the  corpora- 
tion attempted  to  be  formed  having  been 
different  in  its  purposes  from  that  in  which 
he  had  agreed  to  take  stock,  the  condition 
of  his  contract  had  not  been  performed,  and 
that  he  would  not  be  held  lialble. 

In  Greenbrier  Industrial  Exposition  ▼. 
Rodcs,  37  W.  Va.  738,  17  S.  E.  305,  it  ap- 
peared that  the  agreement  signed  by  a  sub- 
scriber provided  that  the  corporation  should 
expire  December  1,  1910,  while  the  certificate 
of  incorporation  made  it  expire  December  1, 
1919.  It  was  held  that  this  was  a  material 
variance.  The  court  said:  "We  cannot  say 
that  the  element  of  the  duration  of  a  corpora- 
tion is  not  a  material  and  important  one.  The 
statute  makes  it  an  element  of  the  agreement 
for  the  formation  of  the  corporation,  and 
gives  its  corporators  power  to  fix  it;  and  a 
court  ought  not  to  disregard  their  act.  I 
might  be  willing  to  enter  into  a  corporation 
to  last,  as  the  corporators  in  this  instance 
proposed,  twenty  years,  but  unwilling  to  par- 
ticipate in  one  to  continue  twenty-nine  years. 
This  certificate  postponed  the  winding  up  of 
the  company  and  the  division  of  its  assets 
nine  years  beyond  the  period  contemplated  by 
the  agreement,  and  endangered  the  solvency 


of  the  corporation  and  the  value  of  the  stock 
by  extending  its  business  that  term.  .  .  . 
It  seems  to  me  that  a  departure  in  the  cer- 
tificate of  incorporation  from  the  proposal 
of  the  corporators  would  be  more  material, 
stronger  to  relieve  the  corporator,  than  an 
alteration  In  the  charter  after  its  issue." 

In  Midland  City  Hotel  Co.  v.  Gibson,  11 
Ga.  App.  829,  76  S.  E.  600,  it  appeared  that 
the  defendant  subscribed  for  stock  in  a  cor- 
poration to  be  organized  "for  the  purpose  of 
erecting  a  hotel  on  the  Dempsey  property." 
In  holding  that  the  charter  obtained  differed 
so  materially  from  the  terms  of  the  subscrip- 
tion as  to  release  him  from  liability  thereon, 
the  court  said :  "It  does  not  appear  from  the 
subscription  whether  it  was  proposed  for  the 
corporation  to  operate  the  hotel  after  it  was 
constructed,  or  to  lease  it  to  others;  but 
it  is  perhaps  true  that  under  the  broad  terms 
of  this  subscription  a  charter  could  be  ob- 
tained either  authorizing  the  incorporators  to 
merely  construct  a  building  to  be  used  as  a 
hotel,  or  to  erect  the  building  and  conduct 
the  business  of  a  hotel  company  therein  after 
it  was  constructed.  But  be  this  as  it  may, 
it  is  certain  that  under  the  terms  of  the  sub- 
scription the  charter  was  to  be  confined  to 
the  construction  and  operation  of  a  hotel  on 
the  Dempsey  property  in  the  city  of  Macon. 
It  was  perfectly  competent,  in  procuring  this 
charter,  to  ask  for  and  obtain  all  the  powers 
that  were  either  necessarily  or  properly  in- 
cidental to  the  main  object  of  the  corporation. 
For  instance,  the  incorporators  had  the  right 
to  obtain  whatever  authority  was  necessary 
or  proper  in  the  conduct  and  management  of 
a  modern,  well-equipped  hotel.  It  may  be 
that  they  could  also  obtain  authority  to 
invest  any  surplus  funds  which  the  corpora- 
tion might  have  in  other  hotel  enterprises, 
or  in  stocks  or  bond's,  or  in  any  other  way 
which  might  seem  proper  to  the  governing  au- 
thorities of  the  corporation.  But  the  objec- 
tion to  this  charter  is  that,  without  the  as- 
sent or  acquiescence  of  the  defendants,  it 
embarks  them  in  a  general  hotel  busings  not 
only  in  the  city  of  Macon,  but  anywhere  else 
on  the  face  of  the  habitable  globe  the  govern- 
ing authorities  of  the  corporation  might  see 
fit  to  invest  the  capital  stock  of  the  company. 
The  defendants  were  willing  to  put  their 
money  in  a  hotel  to  be  erected  on  the  Demp- 
sey property  in  Macon,  because,  from  their 
knowledge  of  the  situation,  they  became  sat- 
isfied that  the  investment  would  be  a  profita- 
ble one.  They  were  not  willing  (or  at  least 
they  did  not  express  such  willingness  in  their 
subscription)  to  invest  their  jnoney  in  a  hotel 
to  be  erected  in  the  city  of  Atlanta  or  in 
New  York,  or  elsewhere  than  in  the  city  of 
Macon.  When  the  incorporators  obtained  a 
charter  which  authorized  them  to  build, 
equip,  and  maintain  a  hotel  in  the  city  of 
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Macon  or  elsewhere,  there  was  such  a  vital, 
fundamental,  and  radical  departure  from  the 
subscription  as  released  the  defendants  there- 
from. We  fully  agree  with  the  contention 
of  counsel  for  the  plaintiff  that,  where  the 
common  object  as  expressed  in  the  charter 
is  substantially  the  same  as  that  referred  to 
in  the  subscription,  the  mere  fact  that  inci- 
dental powers  are  obtained  which  are  not 
usually  employed  in  an  enterprise  of  the  char- 
acter described  would  not  release  the  sub- 
scribers. But  we  wholly  dissent  from  the 
proposition  that  the  subscribers  would  not 
be  released  because  of  the  mere  fact  that  the 
corporation,  after  it  was  formed,  has  not  at- 
tempted in  fact  to  depart  from  the  common 
enterprise  as  described  in  the  subscription, 
when  the  charter  authorized  a  fundamental 
departure  from  the  subscription.  The  only 
remedy  which  the  defendants  had  was  to  re- 
fuse to  pay  their  subscription.  The  corpora- 
tion still  has  the  power  to  embark  its  share- 
holders in  the  erection  and  maintenance  of 
a  hotel  elsewhere  than  in  the  city  of  Macon. 
It  could  not  be  enjoined  from  so  doing,  be- 
cause this  power  is  unmistakably  granted  in 
the  charter.  By  it,  and  it  alone,  the  au- 
thority of  the  corporation  must  be  deter- 
mined; but  a  material  or  essential  variance 
therein  from  the  general  scheme  and  purpose 
as  set  forth  in  the  subscription  operates  to 
release  the  subscriber,  unless  he  assents  to 
or  acquiesces  in  the  chaiige.  It  may  be  that 
if  the  charter  had  stated,  as  a  particular 
business  to  be  carried'  on,  the  erection  and 
maintenance  of  a  hotel  in  the  city  of  Macon 
on  the  Dempsey  property,  the  subscriber 
would  not  be  released,  even  though  the  char- 
ter had  granted  authority  to  enter  into  other 
business  not  strictly  within  the  usual  scheme 
of  the  enterprise  stated  as  the  primary  object 
of  the  corporation,  when  no  attempt  was  made 
to  exercise  any  such  power.  Cook  v.  Equita- 
ble Bldg.  etc.  Assoc.  104  Ga.  814,  30  S.  E. 
911.  But  be  this  as  it  may,  in  the  present 
charter,  the  particular  business  to  be  carried 
on  was  so  essentially  and  materially  different 
from*  that  into  which  the  defendants  agreed 
to  enter  that  it  released  them  from  their 
subscriptions."  To  the  same  effect  see  Mid- 
land City  Hotel  Co.  v.  Alexander,  14  6a.  App. 
8,  80  S.  E.  24. 

In  Norwich  Lock  Mfg.  Co.  v.  Hockaday, 
89  Va.  557,  16  S.  E.  877,  it  appeared  that  the 
defendant  signed  a  subscription  agreement 
or  prospectus  for  the  organization  of  a  com- 
pany to  manufacture  locks,  bolts  and  all  house 
hardware,  and  other  articles  of  a  similar 
character,  the  capital  stock  of  the  company 
to    be    from    $350,000    to   $400,000,    and   the 

Slant  to  be  located  at  or  in  Roanoke  City, 
o  company  was  formed  in  accordance  with 
this  subscription  prospectus  and  later  another 
prospectus  was  issued,  under  which  the  lock 


manufacturing  plast  was  not  to  be  located 
in  or  at  Roanoke  City  (as  it  expressly  was 
in  the  first  prospectus),  but  was  to  be  put 
beyond  the  city  limits,  on  the  opposite  side 
of  the  river,  and  on  the  lands  of  the  Roanoke 
I>evelopment  Company,  in  the  county  of  Roa- 
noke, where  its  principal  office  was  to  be 
located,  to  which  the  defendant  refused  to 
subscribe  when  asked,  saying  that  it  was  a 
different  contract  and  scheme  from  the  first. 
The  plaintiff  company  was  organized  under 
the  agreement  of  certain  subscribers  to  be- 
come a  corporation  by  the  name  of  the  "Nor- 
wich Lock  Manufacturing  Company,  of  Roa- 
noke, Virginia,''  for  the  purpose  of  manufac- 
turing, dealing  in,  and  selling  locks,  etc.,  and 
other  articles  of  house  hardware,  and  all 
other  articles  composed  of  iron,  wood,  and 
other  substances;  of  erecting  and  conducting 
all  buildings  and  structures,  and  the  machin- 
ery and  appliances  and  fixtures  incident 
thereto;  of  acquiring,  holding,  and  selling 
iron  and  other  metals,  wood,  and  other 
substances;,  of  acquiring  and  disposing  of  min- 
eral and  other  lands  in  fee,  timber  and  tim- 
ber rights,  water  and  water  power,  and  privi- 
leges, etc.,  as  may  be  convenient  for  the 
business  of  the  company;  of  erecting  houses, 
etc.,  for  the  purposes  of  its  business ;  of  mak- 
ing and  using  all  roads,  etc.,  with  power 
to  borrow  money,  and  create,  issue,  and  sell 
or  dispose  of  its  bonds,  and  to  secure  the 
same  by  deed  of  trust,  etc.  The  minimum 
capital  was  to  be  $350,000,  the  maximum 
$500,000.  The  county  of  Roanoke  was  to  be 
the  place  where  the  principal  office  of  the 
company  was  to  be  kept.  The  court  said: 
"The  Norwich  Lock  Manufacturing  Company, 
the  plaintiff  in  this  suit,  which  was  organ- 
ized under  the  foregoing  charter 
was  not  formed  in  accordance  with  the  pro- 
visions of  the  prospectus  or  subscription  pa- 
per on  which  the  defendant,  Hockaday,  sub- 
scribed, but  differs  therefrom,  radically  and 
materially,  in  essential  general  object  and 
purpose,  as  well  as  in  special  details,  powers, 
and  provisions.  The  location,  which  was,  by 
the  subscription  paper  which  the  defendant, 
Hockaday,  signed,  in  February,  1891,  to  be 
immediately  placed  in  the  city  of  Roanoke, 
is,  by  the  charter,  and  terms  and  agreement 
with  the  Roanoke  Development  Company,  to 
be  on  the  lands  of  that  company,  lying  ex- 
tensively on  the  opposite  side  of  the  Roanoke 
river,  outside  of  the  limits  of  Roanoke  City, 
and  in  the  county  of  Roanoke.  The  maximum 
capital  stock,  which  was  to  be  $400,000,  is, 
by  the  prospectus  which  Hockaday  expressly 
refused  to  sign  or  to  recognize,  and  by  the 
charter  under  which  the  plaintiff  company 
long  subsequently  organized,  put  at  $500,000. 
And  the  purposes  and  powers  of  the  company, 
as  set  forth  in  the  prospectus  and  the  char- 
ter under  which  they  organized,  are  wholly 
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and  eBsentially  different,  embracing  almost 
any  and  every  industrial  and  speculative  en- 
terprise, whilst  those  specified  and  embraced 
in  the  prospectus  or  subscription  signed  by 
the  defendant,  Hockaday,  and  others,  are, 
carefully  and  guardedly,  expressly  limited  to 
the  'purpose  of  manufacturing  locks,  bolts, 
and  all  house  hardware,  and  other  articles  of 
a  similar  character/  .  .  .  It  is  indisputa- 
bly the  province  and  the  duty  of  the  court  to 
construe  and  instruct  the  jury  as  to  the  legal 
effect  of  all  written  instruments  which  are 
the  subject  of  the  controversy  and  the  basis 
of  the  suit;  and  the  court  only  exercised 
its  legitimate  function  in  comparing  the  sub- 
scription paper  and  the  charter  of  the  com- 
pany under  which  they  organized,  and  telling 
the  jury  that  the  latter  was  not,  in  legal 
effect,  in  accordance  with  the  provisions  of 
the  former;  that  the  plaintiff,  Norwich  Lock 
Ifanufacturing  Company,  was  not  such  a  com- 
pany, nor  the  company,  contemplated  by  and 
provided  lor  in  the  subscription  contract 
signed  by  the  defendant.  The  charter,  and 
the  prospectus  under  which  they  organized, 
and  to  which  the  defendant  positively  refused 
to  accede  or  consent,  differ  from  the  mere 
subscription  list  signed  by  the  defendant, 
as  to  the  location,  the  maximum  capital,  and 
the  objects  and  scope  of  the  enterprise;  and 
the  company  proposed  to  be  formed,  to  whose 
capital  stock  he  conditionally  subscribed,  was 
never  formed.  There  is  no  question  in  this 
case  of  amendments  to  the  charter,  whether 
material  or  immaterial.  The  prospectus  to 
which  the  defendant  subscribed  his  name,  con- 
ditionally, was  substituted  by  another  and 
a  radically  different  prospectus  (to  which  he 
refused  to  subscribe),  and  by  agreement  and 
arrangement  between  parties  with  whom  he 
had  no  privity;  and  the  substitution  and 
changes  made  in  the  scheme  and  scope  of  the 
enterprise  were  made  before  the  charter  was 
granted  or  applied  for.  If,  after  one  has 
signed  a  contract  agreeing  to  form  a  corpora- 
tion for  a  named  purpose,  such  contract  is 
changed  in  any  way,  before  the  incorporation, 
without  such  subscriber's  consent,  he  is  not 
bound,  because  the  company  formed  is  not 
the  company  he  subscribed  to.** 

Where  it  appeared  that  a  person  subscribed 
to  25  shares  of  stock  in  a  Wisconsin  corpora- 
tion, with  an  authorized  capital  of  $250,000, 
to  consist  of  2,500  shares  of  the  par  value 
of  $100  each,  the  plant  to  be  operated  in  a 
certain  city,  it  was  held  that  the  purchase 
of  a  plant  in  a  suburb  of  the  city  and  the 
dissolution  of  the  Wisconsin  corporation  and 
its  reorganization  as  a  Kentucky  corporation 
having  an  authorized  capital  of  $200,000  di- 
vided into  2,000  shares  of  the  par  value  of 
$100  each,  was  a  material  alteration  or  change 
in  the  contract  releasing  tlie  subscriber. 
Owensboro   Seating,  etc.   Go.  v.  Miller,   130 

Ky.  310,  113  S.  W.  423. 

Ann.  Cas.  1918A — 7. 


It  has  been  held  that  a  subscriber  to  an 
agreement  "for  the  purpose  of  erecting  a 
nut  and  bolt  manufactory  in  the  borough 
of  Auburn"  was  released  from  the  payment 
of  his  subscription  where  it  appeared  that 
the  company  built  its  manufactory  in  an  ad- 
joining township  and  carried  on  its  business, 
and  it  was  conceded  that  it  would  not  erect 
a  manufactory  in  the  borough  of  Auburn,  as 
proposed  in  the  subscription  and  charter.  Au- 
burn Bolt,  etc.  Works  v.  Shultz,  143  Pa.  St. 
256,  22  Atl.  004. 

Where  it  appeared  that  the  defendant  sub- 
scribed to  an  agreement  to  form  a  joint  stock 
company  or  a  partnership  as  might  thereaf- 
ter be  determined  on,  it  was  held  that  he 
could  not  be  required  to  pay  his  subscription 
to  a  corporation  organized  for  the  purposes 
specified  in  the  agreement.  Knottsville  Boil- 
er Mill  Co.  V.  Mattingly,  18  Ky.  L.  Bep. 
246.  To  the  same  effect  see  Macbias  Hotel 
Co.  V.  Coyle,  35  Me.  405,  58  Am.  Dec.  712; 
Richmond  Factory  Assoc,  v.  Clarke,  61  Me. 
351 ;  Dorris  v.  Sweeney,  60  N.  Y.  463. 

In  Burrows  v.  Smith,  10  N.  Y.  560,  it  was 
held  that  the  subscribers  for  the  stock  of 
a  bank  who  had  signed  the  original  articles 
for  the  number  of  shares  affixed  to  their  names 
respectively,  were  not  liable  to  pay  therefor, 
since  it  appeared  that  the  bank  was  never 
organized  under  those  articles,  but  was  in 
reality  organized  without  reference  to  them. 

In  Enffland  it  has  been  held  that  a  ma- 
terial variance  between  the  objects  of  a  com- 
pany as  set  out  in  the  prospectus  and  in 
the  memorandum  of  association,  entitles  a 
person  who  has  subscribed  to  shares  on  the 
faith  of  the  prospectus  to  have  his  name 
removed  from  the  register  of  shareholders 
of  the  company.  Bownes  v.  Ship,  L.  R.  3  H. 
L.  343,  37  L.  J.  Ch.  642,  19  L.  T.  N.  S.  74, 
17  W.  R.  34,  affirming  2  De  G.  J.  &  S.  544, 
46  Eng.  Rep.  (Reprint)  486.  Thus  in  two 
cases  involving  the  same  facts  it  appeared 
that  the  prospectus  defined  the  object  of  a 
company  as  follows:  'This  company  is 
formed  for  the  purpose  of  acquiring  and 
extending  the  well-known  iron  works,  which 
have  been  established  and  in  successful  opera- 
tion for  a  long  period  at  Vuicksa,  in  Russia." 
The  memorandum  and  articles  of  association 
defined  the  objects  of  the  company  as  follows: 
"(a)  The  acquiring,  leasing,  and  working 
iron  mines  and  works  in  Russia,  and  raising 
all  iron  and  other  ore  and  minerals  to  be 
found  therein,  and  selling  or  otherwise  using, 
disposing,  and  making  a  profit  of  the  same, 
(b)  Working  mines,  iron  works,  the  build- 
ing of  ships,  the  forging,  casting,  and  rolling 
of  iron,  the  construction  of  wrought  and 
cast  iron  work,  and  the  manufacturing  of  all 
kinds  of  engines  and  engineering  work,  (c) 
The  acquiring  lands  in  Russia,  and  the  erect- 
ing of  all  buildings  thereon  necessary  for 
any  of  the  objects  of  the  company,  and  the 
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leasing,  letting,  subletting,  exchanging,  or 
otherwise  disposing  of  the  same,  or  of  any 
of  the  mines,  pits,  or  quarries  of  the  said 
company,  (d)  The  borrowing  of  money,  and 
the  issue  of  transferable  or  other  bonds,  or 
mortgage  debentures,  or  any  other  securities, 
founded  or  based  upon  all  or  any  of  the 
real  or  personal  assets  or  credit  of  the  com- 
pany, (e)  And  generally  the  carrying  on 
the  business,  and  the  transacting  and  doing 
of  all  such  matters  and  things  as  the  company 
may  from  time  to  time  consider  conducive  or 
incidental  to  the  above  objects,  or  any  of 
them."  It  was  held  that  there  was  a  sub- 
stantial variance  between  the  memorandum 
of  association  and  the  prospectus  which  en- 
titled the  subscriber  to  have  his  name  removed 
from  the  register  of  shareholders  of  the  com- 
pany.    In  re  Russian  Iron  Works  Go.  L.  K. 

1  Ch.  674,  35  L.  J.  Ch.  738,  12  Jur.  N.  S. 
755,  14  L.  T.  N.  S.  659,  817,  14  W.  R. 
943;    In    re   Russian    Ironworks   Go.    L.    R. 

2  Eq.  741,  14  L.  T.  N.  S.  728.  In  the  case 
first  cited.  Sir  G.  J.  Turner,  L.  J.,  said: 
"Upon  this  point  I  have  not  felt  one  moment's 
doubt,  for  upon  the  terms  of  the  prospectus 
it  is  clear  that  this  company  was  put  before 
the  public  as  a  company  to  be  established 
for  the  purpose  of  working  the  Vyksounsky 
Iron  Works  only;  and  with  reference  to  those 
words  in  the  prospectus  which  were  relied 
on  about  extending  the  works,  I  take  them 
to  mean  extending  the  Vyksounsky  Iron 
Works  which  are  mentioned  in  the  prospec- 
tus; and  I  cannot  think  that  under  those 
general  words  it  was  meant  to  extend  the 
operations  of  the  company  to  other  iron 
works  in  other  countries,  or  even  in  Russia. 
But  when  we  look  at  the  memorandum  of 
association  it  is  obvious  that  under  it  any 
scheme  might  be  acted  upon  by  the  directors 
for  the  purpose  of  carrying  on,  not  the  Vyk- 
sounsky Iron  Works  alone,  but  any  iron 
works,  in  any  part  at  least  of  the  empire  of 
Russia,  which  the  directors  might  think  prop- 
er to  contract  for.  The  memorandum  goes 
still  further,  and  contains  a  clause  under 
which  this  company,  which  was  put  before  the 
public  for  the  purpose  of  working  a  particu- 
lar mine,  might  in  substance  be  converted 
into  a  company  for  the  purchase  and  sale  of 
land.  There  is,  therefore,  a  most  important 
and  substantial  difference  between  the  con- 
tract, on  the  footing  of  which  this  gentleman 
entered  into  the  company,  and  the  effect 
which  is  attempted  to  be  given  to  that  con- 
tract by  the  memorandum  of  association." 

b.  Increase  or  Reduction  of  Capital  Stock. 

Where  the  amount  of  the  capital  stock  of 
a  corporation  as  stated  in  its  charter  or  arti- 
cles of  association  is  either  larger  or  smaller 
than  that  stated  in  the  subscription  agree- 


ment for  the  formation  of  the  corporation^ 
it  has  been  held  that  this  is  a  material  varia- 
tion which  releases  a  subscriber  to  the  stocky 
unless  he  has  assented  thereto,  acquiesced 
therein,  or  otherwise  lost  his  right  to  ques- 
tion the  effect  of  the  departure.  Middlecoff 
Hotel  Go.  V.  Yeomans,  89  111.  App.  170;  New- 
port Gotton  Mill  Go.  v.  Mims,  103  Tenn.  465, 
53  S.  W.  736;  Baker  v.  Ft.  Worth  Board  of 
Trade,  8  Tex.  Civ.  App.  560,  28  S.  W.  403 
(set  out  at  length  in  the  preceding  subdivi- 
sion of  this  note) ;  Bohn  v.  Burton-Lingo 
Co.  (Tex.)  175  S.  W.  173;  Stevens  v.  Lon- 
don Steel  Works  Go.  15  Ont.  75.  See  also 
Norwich  Lock  Mfg.  Go.  v.  Hockaday,-  89 
Va.  557,  16  S.  £.  877  (set  out  at  length  in 
the  preceding  subdivision  of  this  note ) .  Com- 
pare Gibbons  v.  Grinael,  79  Wis.  365,  48  N. 
W.  255. 

So^  the  following  increases  have  been  held 
to  release  the  subscriber :  Subscription  agree- 
ment, $25,000;  charter,  $30,000,  Middlecoff 
Hotel  Co.  V.  Yeomans,  89  111.  App.  170;  sub- 
scription agreement,  $30,000 ;  charter,  $35,000, 
Newport  (Dotton  Mill  Go.  v.  Mims,  103  Tenn. 
465,  53  S.  W.  736;  subscription  agreement, 
$50,000;  charter,  $100,000;  Baker  v.  Ft. 
Worth  Board  of  Trade,  8  Tex.  Civ.  App.  560, 
28  S.  W.  403;  prospectus,  $75,000;  charter, 
$150,000,  Stevens  v.  London  Steel  Works  Go. 
15  Ont.  75. 

Where  the  subscription  agreement  called 
for  a  capital  stock  of  $15,000,  but  the  charter 
stated  it  to  be  $10,000,  it  was  held  that  this 
reduction  materially  changed  the  terms  of 
the  subscription  contract  and  released  the 
subscriber.  Bohn  v.  Burton-Lingo  Co.  (Tex.) 
175  S.  W.  173. 

Where,  by  the  terms  of  the  subscription, 
provision  was  made  for  the  formation  of  a 
company  with  a  capital  stock  of  not  more 
than  $2,000,000,  nor  of  less  than  $1,500,000, 
it  was  held  that  the  fixing  of  the  capital 
at  $1,350,000,  in  the  subsequent  organization 
of  the  company,  exonerated  the  defendant 
from  the  obligation  to  pay  for  the  shares  for 
which  he  had  subscribed,  because  the  effect 
of  it  was  to  impose  on  him  a  larger  share 
and  proportion  of  the  enterprise  than  he  had 
agreed  to  assume.  Atlantic  Cotton  Mills  v. 
Abbott,  9   Gush.    (Mass.)    423. 

Likewise,  in  Katama  Land  Go.  v.  Jemegan, 
126  Mass.  155,  wherein  it  appeared  that  the 
capital  stock  had  been  increased  from  $50,000 
to  $100,000,  the  court  said:  "The  subscrip- 
tion paper  provides  that  whereas  the  Katama 
Land  Company  has  been  incorporated,  'the 
capital  stock  of  which  corporation  is  fixed  at 
fifty  thousand  dollars;  now,  therefore,  the 
undersigned  hereby  associate  themselves  to- 
gether to  form  said  corporation,  and  several- 
ly subscribe*  for  and  agree  each  with  the 
other  and  with  said  corporation  to  take  the 
number  of  shares  in  said  corporation  affixed 
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to  their  respective  names,  and  to  pay  there- 
for the  Bnm  of  one  hundred  dollars  per  share, 
at  such  times  as  shall  be  determined,  upon 
the  organization  of  said  corporation/  The 
defendant  subscribed  for  ten  shares.  The 
contract  contains  two  promises  by  the  defend- 
ant; one  that  he  would  take  ten  shares  of 
the  par  value  of  one  hundred  dollars  each  in 
a  corporation  of  which  the  capital  is  fixed 
at  fifty  thousand  dollars;  and  the  other, 
which  is  collateral  to  the  first,  that  he  would 
pay  one  hundred  dollars  upon  each  share  at 
such  times  as  should  be  determined  by  the 
corporation.  It  was  one  of  the  essential  con- 
ditions of  each  of  these  promises  that  the 
capital  stock  of  the  corporation  should  be 
fifty  thousand  dollars.  He  agreed  to  take 
and  to  pay  for  one  fiftieth  part  of  the  capital 
stock  of  the  corporation.  If  this  action  is 
maintained,  he  would  be  required  to  take 
one  one-hundredth  part  of  the  capital  stock, 
and  this  would  impose  upon  him  a  contract 
different  from  that  into  which  he  entered. 
Atlantic  Cotton  Mills  v.  Abbott,  9  Gush. 
(Mass.)   423.    This  is  decisive  of  the  case.*' 

2.  Change  Not  Releasing  Sttbscbibeb. 

m.  Change  in  Purpose  of  Corporation, 

An  immaterial  modification  of  the  eharae- 
ter  of  a  proposed  corporation,  so  that  the 
charter  as  actually  obtained  does  not  differ 
essentially  from  the  eorporation  as  contem- 
plated by  the  subseription  agreement  signed 
before  ineorporation,  has  been  held  not  to 
release  safaeeribers  who  did  not  assent  there- 
to from  their  liability  to  pay  for  their  stock. 
Norman  v.  Mitefaell,  5  De  G.  M.  dt  G.  048, 
43  £ng.  Bep.  (Reprint)  1022;  Nixon  v. 
Brownlow,  3  H.  ft  N.  (Eng.)  686;  Midland 
Great  Western  R.  Co.  v.  Gordon,  16  M.  k 
W.  804,  16  L.  J.  Exeh.  166,  11  Jur.  440; 
Haskell  v.  Worthington,  94  Mo.  660,  7  S.  W. 
481;  Haskell  v.  Sells,  14  Mo.  App.  91;  Com- 
anche Cotton  Oil  Co.  V.  Browne,  99  Tex.  660, 
92  S.  W.  450,  reversing  90  S.  W.  528;  Bohn 
▼.  Burton-Lringo  Co.  (Tex.)  175  S.  W.  178. 
And  see  the  reported  case.  See  also  Cork, 
etc.  R.  Co.  V.  Peterson,  18  C.  B.  414,  86  E. 
C.  L.  414,  139  Eng.  Rep.  (Reprint)  1430,  37 
Eng.  L.  &  Eq.  398;  Bunn  v.  Fanners'  Ware- 
house Co.  18  Ga.  App.  667,  90  S.  E.  78. 

In  the  reported  case  it  appears  that  the 
defendants  subscribed  to  the  capital  stock 
of  a  corporation  to  be  formed  for  the  purpose 
of  ''organizing  the  Sparta  Cotton  Mill."  The 
right  was  granted  in  the  charter  "to  conduct 
such  branch  establishments  and  businesses  as 
are  found  to  be  useful  to  the  main  enterprise." 
It  is  held  that  the  subscription  agreement  con- 
tained nothing  materially  inconsistent  with 
that  grant. 

Likewise,  where  it  appeared  that  the  objects 
for  which  a  company  was  incorporated,  as 


stated  in  the  certificate  of  incorporation, 
were  within  the  general  terms  of  the  busi- 
ness indicated  by  the  name  of  the  company 
in  the  subscription  paper,  the  manufacture 
of  cottonseed  oil,  it  was  held  that  the  fact 
that  words  were  used  therein  which  were 
evidently  intended  to  cover  such  business  as 
might  be  incidental  and  necessary  to  the  main 
business,  was  no  defense  to  an  action  for  the 
amount  of  the  defendant's  subscription.  Has- 
kell V.  Worthington,  94  Mo.  560,  7  S.  W.  481. 
In  Comanche  Cotton  Oil  Co.  v.  Browne,  99 
Tex.  660,  92  S.  W.  460,  reversing  90  S.  W. 
528,  it  appeared  that  the  defendant  signed  a 
subscription  contract  wherein  the  purpose  of 
the  corporation  to  be  formed  was  to  erect  and 
operate  a  cottonseed  oil  mill.  The  subse- 
quently obtained  charter  stated  the  purposes 
thereof  as  follows:  "The  purposes  of  said 
corporation  shall  be  to  operate  a  cottonseed 
oil  mill;  and  to  do  all  things  necessary  and 
incident  to  the  maintenance  and  operation  of 
the  cottonseed  oil  mill  business;  and  to  erect, 
own,  and  operate'  whatever  cotton  gins  may 
be  necessary  and  proper  as  feeders  for  said  oil 
mill."  In  holding  the  variance  between  the 
charter  and  the  subscription  contract  to  be 
immaterial  and  not  to  release  a  subbcriber's 
liability,  the  court  said:  "If  the  charter  of 
the  Comanche  Cotton  Oil  Company  had  ex- 
pressed the  purposes  of  its  erection  in  the 
language  of  the  subscription  contract — 'to 
erect,  own,  and  operate  a  cottonseed  oil  mill' 
— the  corporation  would  be  empowered  to  do 
all  such  acts  as  might  be  reasonably  neces- 
sary for  the  accomplishment  of  the  purposes 
of  its  creation;  provided,  the  act  done  was 
not  forbidden  by  law.  .  .  .  Therefore,  if 
one  or  more  cotton  gins  should  be  foimd  rea- 
sonably necessary  to  the  operation  of  the 
cottonseed  oil  mill,  the  corporation  would 
be  authorized  to  operate  such  necessary  cot- 
ton gins.  This  provision  of  the  charter  as 
it  was  filed  and  to  which  objection  is  made — 
'and  to  erect,  own,  and  operate  whatever  cot- 
ton gins  may  be  necessary  and  proper  as 
feeders  for  said  oil  mill'-^onfers  upon  the 
corporation  no  power  to  own  and  operate  any 
cotton  gins  which  are  not  necessary  to  the 
operation  of  the  cottonseed  oil  mill.  There- 
fore, since  the  language  added, to  that  of  the 
contract  confers  no  more  power  upon  the 
corporation  than  the  law  would  have  implied, 
without  it,  there  is  no  material  addition  to 
the  purposes  of  the  corporation  and  Mrs. 
Browne's  liability  on  the  contract  of  sub- 
scription is  not  discharged.  .  .  .  The 
charter  as  it  was  framed  does  not  empower 
the  corporation  to  operate  cotton  gins  as  a 
business  independent  of  their  necessity  as  a 
support  for  the  oil  mill  business;  and  if  it 
has  engaged  in  the  operation  of  cotton  gins 
beyond  the  necessity  for  them  as  aids  to  the 
oil  business,  that  constitutes  no  defense  to 
the  subscription  contract;  but  Mrs.  Browne 
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and  other  stockholders  could  secure  proper 
relief  by  application  to  the  courts." 

In  Midland  Great  Western  R.  Co.  v.  Gordon, 
16  M.  &  W.  (Eng.)  804,  16  L.  J.  Exch.  166, 
11  Jur.  440,  it  appeared  that  the  defendant 
signed  the  subscriber's  agreement  for  the  for- 
mation of  a  company  to  construct  a  railway 
from  Dublin  to  Mullingar,  and  thence  to 
Athlone,  and  agreed  therein  to  submit  to  all 
such  regulations  as  might  be  imposed  by  the 
legislature.  The  act  sought  and  obtained  by 
the  company  authorized  the  extension  of  the 
road  to  Mullingar  only  and  the  purchase  and 
working  of  a  canal  thence  to  Athlone.*  It 
was  held  that  the  defendant  subscriber  was 
bound  by  the  act,  as  the  undertaking  to  which 
he  subscribed  was  not  of  such  an  entirely 
different  nature  as  that  authorized  by  the 
act  to  release  him.  So  in  Nixon  t.  Brownlow, 
3  H.  &  N.  (Eng.)  686,  wherein  it  appeared 
that  the  defendant  subscribed  to  shares  in  a 
railway,  to  be  called  "The  Galway  &  Kilken- 
ny Kailway  Company,"  the  road  to  begin  at 
Kilkenny  and  terminate  at  Galway,  with  a 
branch  to  Marysborough,  and  the  capital  to 
be  £1,000,000  in  shares  of  £25  each,  it  was 
held  that  an  act  procured  by  the  directors 
under  authority  given  them  by  the  subscrip- 
tion agreement  changing  the  name  of  the 
railway  to  the  Kilkenny  and  Great  Southern 
&  Western  Railway  Company^  the  route  to  be 
from  Kilkenny  to  a  junction  with  the  Great 
Western  &  Southern  Railway  at  Cuddagh, 
which  was  in  effect  making  a  part  of  the 
proposed  road  from  Kilkenny  to  Galway,  and 
fixing  the  capital  at  £226,000  divided  into 
11,250  shares  at  £20  each,  established  in 
effect  the  same  company  as  was  contemplated 
by  the  subscriber's  agreement,  and  warranted 
the  directors  in  placing  the  subscriber's  name 
on  the  register  of  shareholders  of  the  com- 
pany. 

Where  it  appeared  that  the  original  sub- 
scription deeds  of  the  Cork,  Midleton  & 
Youghal  Railway  Company  and  of  the  Cork 
&  Waterford  Railway  Company  gave  the  di- 
rectors of  the  two  companies  power  to  amal- 
gamate the  companies,  and  the  directors  had 
well  exercised  the  power  so  given  them,  it 
was  held  that  the  amalgamated  company 
could  maintain  an  action  against  the  sub- 
scribers to  the  subscription  deeds.  Cork,  etc. 
R.  Co.  V.  Paterson,  18  C.  B.  414,  86  E.  C.  L. 
414,  139  Eng.  Rep.  (Reprint)  1430,  37  Eng. 
L.  &  Eq.  398. 

A  subscriber  to  the  stock  of  a  corporation 
originally  organized  "to  build  and  maintain 
a  flour-mill"  is  not  relieved  from  paying  the 
amount  of  his  subscription  because  the  cor- 
poration is  expending  its  money  in  building 
a  dam  by  means  of  which  to  obtain  power  to 
run  its  mill.  Girrich  v.  Patrons'  Mill  Co.  21 
Kan.  61. 


b.  Increase  or  Reduotion  of  Capital  Stock, 

Where  the  contract  of  subscription  for 
shares  in  a  projected  banking  company  stat- 
ed that  its  capital  was  to  be  £1,000,000,  with 
power  to  increase  it  to  £3,000,000,  it  was 
held  that  the  charter  subsequently  obtained 
incorporating  the  company  with  a  capital  of 
£644,000,  with  power  to  increase  it,  with  the 
consent  of  the  Lords  of  the  Treasury,  to 
£1,000,000,  was  not  inconsistent  with  the  sub- 
scription contract  and  did  not  release  the 
subscribers  thereto.  Norman  v.  Mitchell,  6 
De  G.  M.  &  G.  648,  43  Eng.  Rep.  (Reprint) 
1022. 

A  subscription  paper  stipulating  that  the 
company  should  be  organized  with  a  capital 
of  $25,000,  or  such  a  less  amount  as  the  as- 
sociation might  decide,  may  be  enforced 
though  the  company  was  organized  with 
a  capital  of  only  $2,500.  Business  Men's 
Assoc.  V.  Williams,  137  Mo.  App.  575,  119  S. 
W.  439.  See  also  Nixon  v.  Brownlow,  3  H. 
&  N.  686  (set  out  at  length  in  the  preceding 
subdivision). 

c.  Change  of  "Name, 

A  subscriber  is  not  released  by  the  fact 
that  to  the  name  of  the  corporation  as  stated 
in  the  subscription  contract  the  charter  added 
the  words  "of  St.  Louis."  Haskell  v.  Worth- 
ington,  94  Mo.  560,  7  8.  W.  481;  Haskell 
V.  Sells,  14  Mo.  App.  91. 

In  Bohn  v.  Burton-Lingo  Co.  (Tex.)  175 
S.  W.  173,  an  action  by  a  creditor  to  eoUeet 
the  amount  of  unpaid  stock  subscriptions,  it 
appeared  that  the  subscription  agreement  was 
for  stock  in  a  proposed  corporation  to  be 
named  "The  Co-operative  Furniture  Manu- 
facturing Company."  In  the  articles  of  in- 
corporation the  corporate  name  was  stated  to 
be  ''Co-operative  Furniture  &  Coffin  Manu- 
facturing Company.''  The  court  held  that 
the  change  was  not  on  its  face  material,  and 
that  if  facts  existed  which  made  it  material, 
it  was  incumbent  on  the  defendant  subscrib- 
ers to  plead  and  prove  them. 

3.  Estoppel  of  ob  Waivbb  by  Subsgbibeb. 

Where  a  subscriber,  after  he  is  acquainted 
with  the  articles  of  incorporation  and  can 
have  ascertained  the  fact  that  they  go  be- 
yond the  powers  given  the  corporation  in  the 
prospectus  and  differ  materially  from  it,  con- 
tinues to  keep  his  shares  and  exercise  acts 
of  ownership  over  them  wholly  inconsistent 
with  their  repudiation,  he  is  bound  by  the 
articles  of  association  and  liable  for  the 
amount  of  his  subscription.  In  re  Hop,  etc. 
Exch.  etc.  Co.  L.  R.  1  Eq.  483,  12  Jur.  N.  S. 
322,  14  L.  T.  N.  S.  39,  35  Beav.  273,  56 
Eng.  Rep.  (Reprint)  900,  35  L.  J.  Ch,  320. 
Likewise,  where  a  subscriber  remains  silent 
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for  nemrly  two  years,  before  asserting  that 
wider  powers  were  taken  in  the  memorandum 
of  association  than  the  prospectus  intimated, 
he  is  bound.  Silliker  Car  Co.  T.  Donohue, 
44  Nova  Scotia,  315. 

In  Baker  v.  Ft.  Worth  Board  of  Trade,  8 
Tex.  Civ.  App.  560,  28  S.  W.  403  (set  out  at 
length  supra,  in  the  subdivision  II,  1,  a. 
Change  in  Purpose  of  Corporation) ,  the  court 
approved  the  conclusion  of  the  trial  court 
that  there  was  a  material  variance  between 
the  original  subscription  paper  and  the  char- 
ter which  entitled  the  subscriber,  if  not  other- 
wise bound,  to  be  released  from  his  liability 
to  pay  for  the  stock.  But  the  court  did  not 
concur  in  a  further  conclusion  that  the  failure 
of  the  subscriber,  under  the  facts  found, 
within  a  few  months  after  the  charter  was 
obtained  by  others,  to  repudiate  the  subscrip- 
tion or  to  elect  to  be  released  therefrom, 
deprived  him  of  the  defense  of  material  varia- 
tion and  made  him  liable  for  the  amount  of 
the  subseription.  The  court  said :  ''This  con- 
clusion was  based  not  upon  acquiescence  after 
knowledge  brought  home  to  the  subscriber 
of  the  variance,  for  the  court  found  as  a 
fact  that  the  subscriber  in  question  did  not 
have  actual  knowledge  of  these  changes,  but 
upon  the  ground  that  he  was  'chargeable 
with  constructive  notice  and  knowledge  of 
the  provisions  of  said  charter,  and  of  the 
variance  above  mentioned.'  The  rule  which 
we  understand  to  have  influenced  this  conclu- 
sion is  that  of  ratification  by  acquiescence, 
which  has  been  thus  defined  by  a  distinguished 
judge:  'We  suppose  acquiescence  or  tacit 
aseent  to  mean  the  neglect  to  promptly  and 
actlvdy  condemn  the  unauthorized  act,  and 
to  seek  judicial  redress  after  the  knowledge 
of  the  committal  of  it,  whereby  innocent  third 
parties  may  have  been  led  to  put  themselves 
in  a  position  from  which  they  cannot  be  taken 
without  loss.  It  is  the  doctrine  of  equitable 
estoppeL'  Mech.  on  Agency,  sec.  157.  It  will 
be  borne  in  mind  that  this  is  not  a  suit  by 
creditors,  or  the  liquidator  of  an  insolvent 
corporation,  to  recover  from  a  delinquent 
stock  subscriber,  on  the  ground  that  the  debts 
were  incurred  on  the  faith  of  his  unrepudiat- 
ed  subscription.  In  such  cases  only,  if  indeed 
the  doctrine  of  acquiescence  without  actual 
knowledge  should  properly  apply  in  any  case, 
would  the  failure  to  act  upon  constructive 
knowledge  impose  a  duty,  and  have  applica- 
tion. As  against  the  corporation  itself,  suing 
for  compliance  with  a  contract  which  the 
subscriber  never  entered  into,  we  think  he 
can,  without  violating  any  duty,  legal  or 
equitable,  stand  upon  the  terms  of  his  under- 
taking. By  those  terms,  the  formation  of 
the  kind  of  corporation  therein  specified  was 
a  condition  precedent.  Nor  is  this  the  ordi- 
nary case  of  a  subscriber  to  an  existing  cor- 
poration  who   seeks  to   avoid  the   effect  of 


such  subpcription,  on  the  ground  that  false 
representations  as  to  the  character  of  the 
corporation  induced  the  subscription.  In  such 
case  the  duty  arises  to  act  promptly  in  dis- 
affirming the  contract,  because,  in  terms,  the 
subscriber  is  bound.  Here  the  subscription 
was  for  stock  in  a  corporation  not  then 
formed,  and  which  has  never  yet  been  formed." 
To  the  same  effect  see  West  End  Real  Estate 
Co.  V.  Nash,  51  W.  Va.  341,  41  8.  E.  182. 

In  Nickum  v.  Burckhardt,  30  Ore.  464,  47 
Pac.  788,  48  Pac.  474,  60  Am.  St.  Rep.  822, 
it  appeared  that  the  subscription  agreement 
stated  the  purpose  of  the  corporation  to  be 
that  of  'operating  a  fertilizer,  feeding  and 
fattening  stock  and  poultry;  and  if  obtain- 
able, collecting  and  disposing  of  swill,  and 
other  purposes  of  like  nature."  The  articles 
of  incorporation  stated  the  purpose  of  the 
company  to  be  "to  transport  wood,  produce, 
and  garbage,  and  to  cremate  such  garbage,  or 
to  use  the  same  for  feed  or  fertilizing  pur- 
poses." It  was  held  that  while  presumably 
the  subscribers  to  the  stock  of  the  company 
would  be  released  by  the  variance,  if  ma- 
terial, between  the  articles  of  incorporation 
and  the  preliminary  subscription,  the  partici- 
pation of  the  subscribers  in  the  consent  agree- 
ment for  the  first  meeting  of  the  company, 
and  in  the  meeting,  estopped  them  from  deny- 
ing that  they  were  subscribers,  and  that  they 
had  thereby  assented  to  the  departure  in 
the  purposes  of  the  corporation. 

In  Smith  v.  Burns  Boiler,  etc.  Co.  132 
Wis.  177,  111  N.  W.  1123,  it  appeared  that 
the  subscription  sued  on  was  to  take  stock 
in  a  corporation  to  establish  a  factory  for 
the  manufacture  of  boilers.  The  articles  of 
incorporation  went  beyond  that  purpose,  in 
that  they  permitted  general  merchandise  and 
general  manufacturing  other  than  that  inci- 
dental to  making  and  disposing  of  boilers.  It 
was  argued  that,  by  attending  a  meeting 
called  "for  the  purposes  of  organization  and 
election  of  directors,"  the  subscriber  effectively 
waived  any  objection  to  the  alleged  purposes 
of  the  corporation  in  fact  organized.  In  deny- 
ing that  contention,  the  court  said:  *'It  has 
not  been  found  by  the  court,  and  is  not  seri- 
ously contended  by  the  respondents,  that  the 
plaintiff  ever  consciously  assented  to  become  a 
member  of  this  corporation,  to  which,  from  the 
first  moment  of  authentic  information  as  to 
its  scope  and  purposes,  he  raised  objection; 
but  it  is  contended,  and  was  concluded  by  the 
trial  court,  that  he  did  knowingly  and  inten- 
tionally so  avail  himself  of  righto  and  privi- 
leges which  only  a  member  or  stockholder 
could  have  that  a  repudiation  of  membership 
would  be  inconsistent,  and  therefore  not  per- 
missible, even  though  neither  of  the  defend- 
ants can  claim  to  have  changed  position  in 
reliance  on  plaintiff's  acts  so  as  to  arouse 
estoppel  against  him  in  their  favor.    A  search 


102 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


of  the  record  and  of  the  findings  convinceB 
U8  that  there  is  no  such  act  on  his  part 
worthy  of  discussion  except  the  act  of  at- 
tending the  meeting  of  Decemher  11th.  It 
is  contended  by  the  respondents  that  plain- 
tiff was  fully  informed  and  understood  that 
this  was  a  meeting  of  the  corporation;  that 
by  the  sending  out  of  the  notices  therefor 
each  subscriber  to  the  formerly  contemplated 
corporation  had  been  notified  that  he  had 
been  accepted  into  this  different  one;  and 
that  no  one  could  have  supposed  he  had  any 
right  to  attend  this  meeting,  at  least  with 
any  purpose  of  participating  therein,  .unless 
he  assented  to  such  alleged  acceptance  of  him 
as  a  member  by  the  two  incorporators.  .  .  . 
We  do  not  at  all  agree  with  the  couAsel  for 
the  respondents  as  to  the  effect  of  this  notice 
as  informing  its  recipients  that  none  were 
excepted  at  that  meeting  save  in  the  capacity 
of  already  accepted  members  of  an  existing 
corporation.  This  body  of  subscribers,  al- 
ready organized  with  their  chairman  and  sec- 
retary, were  entitled,  and  had  a  right,  to  ex* 
pect  from  the  very  men  who  signed  this 
notice  that  they  would  be  given  an  opportun- 
ity as  such  subscribers  to  consider  and  de« 
termine  upon  the  propriety  of  any  departure 
from  the  terms  of  their  subscription;  and 
we  think  it  clear,  not  only  that  the  recipient 
of  such  a  notice  would  naturally  so  construe 
it,  but  that  no  other  meaning  existed  in  the 
minds  of  those  who  sent  it,  and  that  the 
construction  now  urged  is  an  afterthought. 
It  called  for  a  meeting  of  the  subscribers  to 
something;  it  was  sent  to  those  who  were 
subscribers  to  a  general  plan  for  a  corpora- 
tion, the  details  of  which  had  not  yet  been 
determined  upon,  and  those  to  which  it  was 
sent  were  none  of  them  subscribers  to  stock 
in  this  corporation  which  had  been  formed; 
besides,  at  least  nine  tenths  of  them  had  no 
knowledge  that  it  had  been  formed  or  of  its 
characteristics.  Clearly,  it  called  for  a  meet- 
ing of  the  subscribers  to  that  to  which  the 
persons  notified  had  in  fact  subscribed.  It 
could  not  honestly  mean  anything  else.  The 
name  used  in  the  notice.  Burns  Boiler  & 
Manufacturing  Company,  much  dwelt  on  by 
respondents'  counsel,  presented  no  such  neces- 
sary departure  from  the  plan  which  had  been 
called  by  the  subscribers  the  Burns  Boiler 
Works,  as  to  suggest  to  the  subscribers  that 
they  were  being  entrapped  into  an  admission 
that  they  entered  into  a  new  enterprise  by 
responding  to  such  a  notice.  None  of  them 
had  the  subscription  paper  in  possession  nor 
probably  its  exact  words  in  memory.  As  or- 
dinarily prudent  men  they  owed  no  duty  of 
suspicion  or  scrutiny  to  guard  against  being 
placed  under  new  liabilities  by  such  a  device, 
at  the  hands  of  honorable  members  of  their 
own  business  community.  The  information 
conveyed  by  the  notice  that  directors  should 


be  chosen  at  that  meeting  evinced  no  more 
than  that,  if  the  subscribers  adopted  the  de- 
tails of  a  corporation,  then  they  should  pro- 
ceed to  act  under  it,  and  there  would  be  no 
necessity  for  a  further  notice  and  meeting 
at  a  subsequent  date  for  such  purpose.  Tak- 
ing the  view  which  we  do  of  the  natural  con- 
struction and  significance  of  the  notice,  the 
conclusion  obviously  results  that  the  action 
of  one  in  attending  that  meeting  by  no  means 
unequivocally  disclosed  a  purpose  to  surren- 
der his  attitude  as  a  subscriber  under  the 
original  writing  and  his  right  to  protest 
against  a  change  in  the  purpose  of  the  cor- 
poration, and  to  refuse,  himself,  to  join  the 
new  and  different  organization  in  case  his 
associates  decided  so  to  do." 

To  the  same  effect,  see  Wilcox  ▼.  Burns 
Boiler,  etc.  Co.  132  Wis.  194,  111  N.  W. 
1128;  Wells  v.  Burns  Boiler,  etc.  Co.  132 
Wis.  194,  111  N.  W.  1128, 
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Grand  Jmvy  —  Qmonun  —  Hua&lier  Coa- 
■titntinc. 

The  provisions  of  section  3  of  Act  No. 
08  of  1880  that  the  grand  Jur^  for  the  parish 
of  Orleans  should  consist  of  sixteen  members, 
twelve  of  whom  should  constitute  a  quorum, 
were  entirely  superseded  by  the  provisions  of 
article  117  of  the  Constitution  of  1898  (re- 
tained in  the  Constitution  of  1913)  that  the 
grand  jury  shall  consist  of  twelve  members, 
nine  of  whom  must  concur  to  find  an  indict- 
ment. The  number  required  to  constitute  a 
quorum  is  the  number  who  must  concur  to 
find  an  indictment. 

[See  note  at  end  of  this  case.] 

Same. 

As  the  law  only  requires  the  ooncurrenoe 
of  nine  members  of  the  grand  jury  to  find  an 
indictment,  it  does  not  require  the  presence 
of  more  than  nine  members  during  the  delib- 
erations or  finding  or  presentment  of  the  in- 
dictment. 

[See  note  at  end  of  this  case.] 

Hew    Trial   —   Newly   DiseoTered   Eri- 
denoe  —  DiliKence. 

A  new  trial  should  not  be  granted  to  ad- 
mit alleged  newly  discovered  evidence,  when 
it  develops  on  the  trial  of  the  motion  that 
the  witnesses  whose  testimony  is  proposed  to 
be  offered  in  evidence  on  a  second  trial  could 
have  been  produced  on  i^e  first  trial,  and 
that  the  defendant  knew  that  the  witnesses 
were  in  possession  of  the  facts,  if  they  were 
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facto,  to  which  they  propose  to  testify  on  a 
second  trial. 

(Syllabus  by  court.) 

Appeal  from  Criminal  District  Court, 
Parish  of  Orleans:    Cbxetjeix,  Judge. 

Criminal  action.  Herman  D.  Pallet  convict- 
ed of  murder  and  appeals.  The  facts  are 
stated  in  the  opinion.    Avfibked. 

Robert  H,  Marr  and  Tho».  G^.  Moron  for  ap- 
pellant. 

Huffin  G.  Pleasant,  Chandler  (7.  Lwsenherg 
and  A.  D,  Henriques,  Jr.,  for  appellee. 

[698]  CNeill,  J. — ^The  defendant  was  in- 
dieted  by  the  grand  jury  of  the  parish  of 
Orleans,  only  9  members  being  present  at  the 
finding  and  presentment  of  the  indictment,  for 
the  crime  of  murder.  He  was  tried  and  con- 
victed, and  has  been  sentenced  to  suffer  the 
penally  of  death.  On  appeal  to  this  court 
he  relies  upon  two  bills  of  exception,  one  of 
vhich  was  reserved  to  the  overruling  of  his 
motion  in  arrest  of  judgment,  and  the  other 
was  reserved  to  the  overruling  of  his  motion 
for  a  new  trial. 

The  motion  in  arrest  of  judgment  refers  to 
the  fact  that  only  nine  members  of  the  grand 
jury  were  present  during  the  deliberations  on 
this  ease  and  at  the  finding  [699]  and  pre- 
sentment of  the  indictment.  The  contention 
of  the  learned  counsel  for  the  defendant  is 
that,  although  the  Constitution  does  not  re- 
<)uire  that  more  than  9  members  of  the  grand 
jary  must  concuv  to  find  an  indictment,  the 
law  provides  that  a  quorum  shall  consist  of 
12  members. 

This  question  was  presented  for  decision 
and  was  decided  contrary  to  the  defendant's 
contention  in  the  case  of  State  v.  Griggsby, 
117  La.  1046,  42  So.  497,  in  State  v.  Walker, 
137  La.  197,  68  So.  407,  and  in  State  v.  Mc- 
Laughlin, 138  La.  958,  70  So.  925.  The 
learned  counsel  for  the  defendant  in  this  case 
dispute  the  correctness  of  the  ruling  in  the 
cases  cited. 

The  common  law  adopted  by  the  thirty- 
third  section  of  the  Crimes  Act  of  1805  pro- 
vided that  the  grand  jury  should  consist  of 
not  less  than  12  nor  more  than  23  members; 
the  concurrence  of  12  being  necessary  to 
find  an  indictment.  The  number  of  members 
required  to  concur  to  find  an  indictment  in 
this  state  was  not  changed  until  the  adoption 
of  the  Constitution  of  1898. 

In  the  Act  No.  98  of  1880,  providing  for 
the  organization  of  the  criminal  district  court 
of  the  parish  of  Orleans,  as  established  by 
the  Constitution  of  1879,  section  3  contained 
this  provision: 

"That  the  grand  jury  for  the  parish  of  Or- 
leans shall  consist  of  sixteen  persons,  twelve 
of  whom  shall  constitute  a  quorum." 


Article  117  of  the  Constitution  of  1898  pro- 
vided, and  article  117  of  the  Constitution  of 
1913  also  provides,  that: 

"A  grand  jury  of  twelve,  nine  of  whom  must 
concur  to  find  an  indictment,  shall  be  im- 
paneled in  each  parish,"  etc. 

It  is  not  contended  that  the  state  violated 
the  Fifth  or  Fourteenth  Article  of  Amend- 
ment, or  exceeded  any  restriction  or  limita- 
tion, of  the  Constitution  of  the  United  States, 
in  abolishing  the  common-law  requirement 
for  an  Indictment  for  the  crime  of  murder. 
That  serious  question  was  decided  in  favor 
[700]  of  the  right  of  the  state  in  the  case  of 
Hurtado  v.  California,  110  U.  S.  516,  4  S. 
Ct.  Ill,  292,  28  U.  S.  (L.  ed.)  232,  and  the 
question  was  again  considered  and  the  de- 
cision afiirmed  in  Hallinger  v.  Davis,  146  U. 
S.  314,  322,  13  S.  Ct.  106,  36  U.  S.  (L.  ed.) 
986;  and  in  McNulty  v.  California,  149  U. 
S,  645,  13  S.  Ct.  959,  37  U.  S.  (L.  ed.)  882; 
Hodgson  ▼.  Vermont,  168  U.  S.  262,  272,  18 
S.  Ct.  80,  42  U.  S.  (L.  ed.)  461,  464;  Holden 
V.  Hardy,  169  U.  S.  366,  42  U.  S.  (L.  ed.) 
780,  18  S.  Ct.  383;  Brown  v.  New  Jersey,  175 
U.  S.  172,  44  U.  S.  (L.  ed.)  119,  20  S.  Ct.  77; 
BoUn  V.  Nebraska,  176  U.  S.  83,  44  U.  S. 
(L.  ed.)  382,  20  S.  Ct.  287;  and  Maxwell  v, 
Dow,  176  U.  S.  581,  617,  20  S.  Ct.  448,  494,  44 
U.  S.  (L.  ed.)  597,  611. 

The  only  question  presented  by  this  bill 
of  exception  therefore  is  whether  the  law 
of  this  state  requires  that  all  of  the  12 
members  composing  the  grand  jury  shall  be 
present,  or  only  requires  that  9  members 
shall  be  present,  to  constitute  a  quorum. 

In  the  Act  No.  135  of  1898,  carrying  out 
the  provisions  of  articles  116  and  117  of  the 
Constitution  of  1898,  relating  to  juries  in 
other  parishes  than  the  parish  of  Orleans, 
section  7  provided  that: 

"The  grand  jury  shall  be  composed  of  twelve 
members,  nine  (9)  of  whom  must  concur  to 
find  an  indictment." 

Section  7  of  the  Act  No.  135  of  1898  was 
amended  and  re-enacted  by  Act  No.  155  of 
1906  (relating  to  juries  in  the  state  of  Louisi- 
ana, the  parish  of  Oreleans  excepted)  so  as  to 
declare  expressly  that  9  members  of  the 
grand  jury  should  constitute  a  quorum  in 
other  parishes  than  the  parish  of  Orleans, 
viz.: 

''The  grand  jury  shall  be  composed  of 
twelve  members,  nine  (9)  of  whom  must 
concur  to  find  an  indictment,  and  nine  mem- 
bers present  shall  constitute  a  quorum  for 
the  transaction  of  business  with  full  power 
and  authority  to  investigate  all  matters  and 
to  find  and  report  indictments  and  other  mat- 
ters, the  same  as  if  the  twelve  were  present 
and  acting,  provided  that,  when  less  than 
twelve  are  present,  at  least  nine  (9)  shall 
concur  to  find  indictments  or  report  on 
[701]  other  matters.  In  the  event  the  fore- 
man  should   be   absent,   then   the   presiding 
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judge  flihall  appoint  one  of  the  remaining 
eleven  as  acting  foreman,  or  foreman  pro 
tempore,  who  shall  possess  and  exercise  all 
the  powers    (whilst  so  acting)   of  the  fore- 


ft 


man. 

As  the  Act  No.  155  of  1906  does  not  apply 
to  the  parish  of  Orleans,  there  has  been  no 
legislation  reducing  the  number  of  grand 
jurors  necessary  to  constitute  a  quorum  in 
the  parish  of  Orleans  since  the  number  re- 
quired to  constitute  a  quorum  was  fixed  at  12 
by  Act  No.  98  of  1880,  unless  the  provision 
in  article  117  of  the  Constitution  of  1898  and 
of  1913  that  9  members  of  the  grand  jury 
must  concur  to  find  an  indictment  means  that 
9  members  shall  constitute  a  quorum. 

It  might  be  inferred,  from  the  fact  that  the 
Legislature  saw  fit  to  amend  section  7  of 
Act  No.  135  of  1898  by  declaring  expressly 
in  Act  No.  155  of  1906  that  9  members  of 
the  grand  jury  (in  other  parishes  than  the 
Parish  of  Orleans)  shall  constitute  a  quorum, 
that  it  had  not  been  so  provided  by  article 
117  of  the  (institution,  declaring  that  9  mem- 
bers of  the  grand  jury  must  concur  to  find 
an  indictment.  Our  opinion,  however,  is  that 
this  legislation  as  to  other  parishes  than  the 
parish  of  Orleans  was  intended  merely  to 
remove  any  doubt  that  9  members  of  the 
grand  jury  should  constitute  a  quorum,  un- 
der article  117  of  the  Constitution.  It  was 
held  in  the  case  of  State  v.  Causey,  43  La. 
Ann.  901,  9  So.  900,  when  the  law  (Act  No. 
44  of  1877)  required  that  the  grand  jury 
should  be  composed  of  16  members,  and  that 
12  had  to  concur  to  find  an  indictment,  that 
it  was  not  required  that  more  members  than 
the  number  necessary  to  find  an  indictment 
should  be  present  and  take  part  in  the  delib- 
erations. It  was  therefor  held,  inferentially 
at  least,  that  the  number  of  grand  jurors  re- 
quired to  constitute  a  quorum  was  the  number 
whose  concurrence  was  necessary  to  find  an 
indictment. 

Applying  the  rule  of  reason  and  pursuing 
the  spirit  of  the  law,  without  having  to  de- 
part [702]  from  its  letter,  it  is  reasonably 
certain  that  the  defendant  was  not  prejudiced 
by  the  fact  that  no  more  grand  jurors  took 
part  in  finding  the  indictment  against  him 
than  the  law  required  should  concur  in  the 
finding.  Assuming  that  each  member  of  the 
grand  jury  is  governed  by  his  own  conscience 
and  judgment  in  the  deliberations  and  find- 
ings of  that  body,  a  defendant  is  more  secure 
from  the  finding  of  an  indictment  against  him 
by  the  concurrence  of  9  members  of  the  grand 
jury  when  only  9  are  present  than  he  would 
be  if  a  greater  number  were  present. 

We  are  reminded  that,  although  the  Con- 
stitution only  requires  the  concurrence  of  9 
members  of  a  petty  jury  of  12  to  render  a 
verdict  in  a  prosecution  for  which  the  penal- 
ty is  imprisonment  at  hard  labor,  the  law 


requires  that  all  of  the  12  jurors  must  be 
present  during  their  deliberations  and  at 
the  finding  and  rendering  of  the  verdict. 
That  is  because  the  common  law  requires  that 
the  members  of  a  petty  jury  must  not  sepa- 
rate from  the  time  they  are  impaneled  until 
they  render  their  verdict  in  a  capital  case, 
and  from  the  time  the  case  is  submitted  to 
them  until  they  render  their  verdict,  where 
the  offense  is  not  capital.  But  that  provi- 
sion of  the  common  law  has  nothing  to  do 
with  the  number  of  members  of  the  grand 
jury  required  by  the  Constitution  or  by 
statute  to  constitute  a  quorum  or  to  concur 
in  finding  an  indictment. 

Our  conclusion  is  that  the  provisions  of 
article  117  of  the  Constitution  of  1898  (re- 
tained in  the  Constitution  of  1913)  that  the 
grand  jury  in  each  parish  of  this  state  shall 
consist  of  12  members,  and  that  9  of  them 
must  concur  to  find  an  indictment,  supersede 
ed  entirely,  in  the  parish  of  Orleans,  the 
provisions  of  section  3  of  Act  No.  98  of  1880 
that  the  grand  jury  for  the  parish  of  Orleans 
should  consist  of  16  persons,  12  of  whom 
should  constitute  a  quorum.  The  expression 
[703]  "twelve  of  whom,*'  in  the  provision  of 
section  3  of  Act  No.  98  of  1880  ''that  the 
grand  jury  for  the  parish  of  Orleans  shall  con- 
sist of  sixteen  persons,  twelve  of  whom  shall 
constitute  a  quorum,"  meant  12  of  the  16 
persons  required  by  that  statute  to  consti- 
tute a  grand  jury.  It  would  be  unreasonable 
to  hold  that,  when  the  framers  of  the  Consti- 
tution reduced  the  number  of  members  neces- 
sary to  constitute  a  grand,  jury  from  12  to 
16,  by  abolishing  the  provision  of  section  3  of 
Act  No.  98  of  1880  "that  the  grand  jury  for 
the  parish  of  Orleans  shall  consist  of  sixteen 
persons,"  they  retained  in  force  and  effect 
the  requirement  "twelve  of  whom  shall  con- 
stitute a  quorum,"  so  that  the  "twelve  of 
whom"  would  mean  all  12  members  of  the 
grand  jury. 

We  have  considered  the  defendant's  con- 
tention as  an  original  proposition,  as  if  the 
question  had  never  been  presented  before; 
and,  with  much  deliberation,  we  come  to  the 
conclusion  that  our  former  rulings  on  this 
question  are  correct;  that  the  number  of 
members  of  the  grand  jury  for  the  parish  of 
Orleans  required  to  constitute  a  quorum  is 
the  number  of  members  who  must  concur  to 
find  an  indictment;  that  is,  0  members,  ac- 
cording to  article  117  of  the  Constitution. 

[3]  The  defendant's  motion  for  a  new  trial 
was  founded  on  his  averment  that  he  had 
discovered  new  and  additional  evidence  after 
his  conviction.  He  alleged  that  Abraham 
Gerson  and  Miss  Fannie  Pailet  would  testify 
that  on  the  morning  of  the  killing  they  heard 
the  deceased  threaten  to  take  the  life  of  the 
accused,  and  that  Mrs.  Abraham  Gerson 
would  testify  that  on  the  day  before  the  kill- 
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ing  she  heard  the  deceased  threaten  to  take 
the  life  of  the  accused.  The  motion  contains 
the  all^ation  that  the  attorneys  represent- 
ing the  defendant  did  not  know,  and  could 
not  have  ascertained  with  due  diligence,  be- 
fore the  trial  of  the  case,  that  the  witnesses 
above  named  would  testify  to  the  facts  recit- 
ed. [704]  And  it  was  alleged  that  the  newly 
discovered  evidence  was  not  cumulative  and 
was  pertinent  and  important.  The  motion 
was  supported  by  the  affidavits  of  the  wit- 
nesses that  they  would  testify  to  the  facts 
recited  in  the  motion,  and  it  was  also  sup- 
ported by  the  affidavits  of  the  attorneys  for 
the  accused  that  they  only  learned  of  the 
newly  discovered  evidence  after  the  conviction 
of  the  defendant,  and  that  they  could  not, 
by  the  exercise  of  due  diligence,  have  learned 
before  the  trial  that  the  witnesses  named, 
or  any  other  witness,  would  swear  to  the 
facts  recited  in  the  motion;  "the  said  wit- 
nesses being  not  at  all  friendly  to  the  ac- 
cused." 

Mr.  and  Mrs.  Abraham  Gerson  and  Miss 
Fannie  Pailet  testified  on  the  trial  of  the 
motion  for  a  new  trial,  and  the  state  intro- 
duced in  evidence  a  statement  signed  by  Mrs. 
Gerscm  two  days  after  the  homicide,  together 
with  the  testimony  of  the  police  officer  be- 
fore whom  the  statement  was  signed.  The 
evidence  adduced  on  the  trial  of  the  motion, 
together  with  the  testimony  given  by  the  de« 
fendant  in  his  trial  before  the  jury,  is  at-> 
tached  to  and  forms  part  of  the  bill  of  excep- 
tion reserved  to  the  overruling  of  the  motion 
for  a  new  trial. 

In  the  statement  per  curiam,  in  the  bill  of 
exception,  the  following  reasons  are  given  for 
overruling  the  motion  for  a  new  trial,  viz.: 
That  the  defendant  did  not  exercise  due 
diligence  to  obtain  the  evidence  before  he 
was  convicted;  that  the  testimony  offered 
was  not  newly  discovered  evidence;  that  it 
was  only  cumulative  or  corroborative  of  the 
testimony  given  by  the  defendant  as  a  wit- 
ness on  his  trial  before  the  jury;  and  that, 
in  the  opinion  of  the  judge,  the  defendant 
had  not  proven  an  overt  act  on  the  part  of 
the  deceased  as  basis  for  the  introduction  of 
evidence  that  previous  threats  had  been  made 
by  the  deceased. 

The  testimony  attached  to  the  bill  of  ex- 
ception [705]  discloses  that  the  victim  of  this 
tragedy,  Kathen  D.  Pailet,  was  the  defend- 
ant's father,  and  that  Miss  Fannie  Pailet  and 
Mrs.  Annie  Pailet  Gerson,  the  wife  of  Abra- 
ham Gerson,  are  the  defendant's  sister^. 

Mrs.  Gerson  testified  on  the  trial  of  the 
motion  for  a  new  trial  that  she  went  to  her 
father's  home  on  the  evening  before  he  was 
killed,  and  found  him  very  much  provoked; 
that  she  asked  him  what  was  the  matter, 
and  he  replied  that  he  was  disgusted  and  was 
going  to  take  Herman's  life,  saying  "that  it 
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was  either  one  way  or  the  other  between 
them;  that  he  would  either  kill  himself  or 
the  boy;"  and  that  Herman  (the  defendant) 
passed  through  the  stable  where  the  witness 
and  her  father  were  talking,  and  stopped 
and  listened  to  the  conversation.  She  re- 
peated more  than  once,  and  the  fact  is  not 
disputed,  that  the  defendant  heard  the  con- 
versation between  the  witness  and  her  father. 
She  testified  that,  although  she  visited  the 
defendant  in  the  prison  twice  before  the 
trial  and  discussed  the  case  with  him,  asking 
him  if  his  plea  would  be  self-defense,  and 
although  she  attended  the  trial  during  sev- 
eral days,  she  felt  very  bitter  towards  her 
brother,  and  did  not  tell  him  that  she  had 
heard  the  threats  made  by  her  father  until 
after  the  trial.  The  latter  statement  is  of 
no  importance  in  view  of  her  admission  that 
the  defendant  had  heard  the  conversation 
in  which  the  threats  were  made,  and  knew 
that  she  had  heard  them,  If  they  were  really 
uttered.  In  the  statement  signed  by  Mrs. 
Gerson  two  days  after  the  killing  it  is  re- 
cited that  the  defendant  went  to  her  store 
at  about  8  o'clock  on  Monday  evening,  the 
day  before  the  killing,  and  said  "that  he  was 
tired  with  life,  as  things  never  went  right 
with  him,  that  he  was  going  to  end  all,  and 
that  it  would  be  all  over  Wednesday."  It 
is  recited  that  the  witness  asked  the  defend- 
ant if  he  meant  that  he  was  going  to  kill 
their  father,  and  he  replied,  "Well,  if  you 
[706]  think  so,  all  right,  if  you  take  it  that 
way,"  and  that  the  witness  knew,  when  the 
defendant  said  "end  all,"  that  he  meant  their 
father,  because  the  defendant  had  often 
threatened  to  kill  the  whole  family.  Mrs. 
Gerson's  explanation  of  the  statement  she 
signed  two  days  after  the  killing  is  not  at 
all  satisfactory.  She  testified  that  she  was 
very  nervous  and  excited  when  she  signed 
the  statement,  and  did  not  know  what  she 
was  doing;  that  she  did  not  remember  that 
her  brother  had  ever  threatened  their  fa- 
ther, and  did  not  remember  the  statement 
she  signed  two  days  after  the  killing.  To  a 
number  of  the  questions  propounded  to  her 
on  cross-examination  her  answer  was:  "I  do 
not  remember." 

With  due  respect  for  Mrs.  Gerson's  sym- 
pathy for  her  brother,  we  are  convinced  that 
the  only  feature  of  her  testimony  that  was 
"newly  discovered,"  or  discovered  after  the 
j^onviction  of  her  brother,  was  the  fact  that 
she  would  consent  to  testify  that  her  father 
had  threatened  her  brother's  life.  We  are 
also  convinced  that  her  withholding  from  the 
defendant  and  his  attorneys  until  after  his 
conviction  the  information  that  she  would 
testify  that  her  father  had  threatened  her 
brother's  life  was  not  due  to  a  feeling  of 
bitterness  on  her  part.  She  had  no  infor- 
mation to  conceal  from  the  defendant,  because. 
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if  she  heard  the  threat,  that  defendant  knew 
she  heard  it.  Our  conclusion  is  that  the  dis- 
trict judge  was  justified  in  holding  that  the 
defendant  did  not  exercise  diligence  with  re- 
gard to  the  testimony  of  Mrs.  Gerson,  and 
that  it  was  not  to  be  regarded,  after  the  con- 
viction, as  newly  discovered  evidence.  We 
refer  to  the  last  two  sentences  in  the  opinion 
rendered  in  State  v.  Vige,  137  La.  130,  68 
South  383. 

Abraham  Gerson  and  Miss  Fannie  Pailet 
both  testified  to  what  Nathan  B.  Pailet  said 
to  the  defendant,  in  the  presence  of  both 
witnesses,  in  the  kitchen,  about  an  hour  or 
[707]  an  hour  and  a  half  before  the  killing. 
Abraham  Gerson's  version  of  the  occurrence 
is  that  "the  old  man  was  fussing  with  Pailet, 
and  said  one  must  get  out  of  the  house;" 
that  the  elder  Pailet  applied  vile  epithets  to 
his  son,  and  the  latter  replied  that  he  would 
leave  the  house  if  the  father  wished  it,  ''and 
then  the  old  man  threatened  him ;  he  said 
he  must  get  out  from  the  house,  that's  all;" 
that  he  would  put  an  end  to  himself  or  the 
defendant;  "one  must  get  out."  The  witness 
swore  that  he  had  not  told  the  defendant 
"about  having  heard  these  threats"  until  after 
the  trial,  because  he  had  felt  so  bitter  against 
him.  He  admitted,  however,  that  he  had 
visited  the  defendant  in  prison  twice  before 
the  trial,  took  apples  to  him,  and  wept  when 
the  verdict  was  rendered.  As  other  reasons 
for  not  having  testified  to  the  alleged  threats 
on  the  trial,  Mr.  Gerson  said  his  healtli  was 
bad,  and  he  "did  not  want  to  mix  up  in  such  a 
business,"  and,  besides,  that  he  had  three 
children,  was  not  a  rich  man,  and  had  no  time 
to  waste.  These  were  not  very  cogent  reasons 
for  Mr.  Gerson's  unwillingness  to  testify  to 
the  alleged  threats.  lie  could  not  have  given 
a  better  reason  for  not  telling  the  defendant 
"about  having  heard  these  threats"  tlian  that 
the  defendant  was  present  when  the  threats 
were  made,  and  knew  the  witness  heard  them, 
if  they  were  really  uttered.  As  in  Mrs.  Ger- 
son's case,  the  only  feature  of  Mr.  Gerson's 
testimony  that  was  "newly  discovered"  after 
the  trial  was  that  Mr.  Gerson  would  so  testi- 
fy. His  being  qualified  to  furnish  the  testi- 
mony was  not  newly  discovered. 

Miss  Fannie  Pallet's  version  of  what  oc- 
curred in  the  kitchen  is  that  her  father  and 
brother  and  brother-in-law,  Abraham  Ger- 
son, were  all  quarreling.  But  she  did  not 
testify  that  her  father  threatened  to  take  the 
defendant's  life.    She  said: 

"My  father  and  brother  Herman  and 
brother-in-law  were  quarreling  together,  and 
my  father  [708]  said  that  either  one  would 
have  to  get  out  or  something  would  happen. 
.  .  .  'If  one  of  us  does  not  get  out  of  here, 
something  will  happen.'  .  .  .  'Either  of 
us  will  have  to  get  out  of  here,'  meaning  him- 
self or  Herman,  'or  something  will  happen. 


The  witness  testified  that  her  brother,  Her- 
man, did  not  say  anything  during  the  quar- 
rel. The  killing  occurred  in  a  stable  on  the 
premises  about  an  hour  or  an  hour  and  a  half 
after  the  alleged  quarrel.  The  witness  tes- 
tified that  she  did  not  visit  her  brother  in 
prison,  and  did  not  tell  him  or  any  one  else 
that  she  had  heard  the  quarrel  in  the  kitchen^ 
until  after  he  brother  was  convicted.  But 
it  is  not  contended  that  the  defendant  did 
not  know  that  hi8  sister  w^as  present  and 
heard  the  quarrel  in  the  kitchen.  Therefore 
it  does  not  appear  that  the  existence  of  the 
evidence  proposed  to  be  given  by  Miss  Fannie^ 
Pailet  was  discovered  by  the  defendant  after 
his  conviction;  and  the  testimony  tendered  i» 
of  little  or  no  importance. 

It  is  not  necessary  to  consider  the  other 
reasons  assigned  by  the  district  judge  for  re- 
fusing to  grant  a  new  trial.  We  fail  to  find 
any  error  in  the  proceedings  had  in  this  case. 
The  verdict  and  sentence  appealed  from  are 
therefore  affirmed. 

Rehearing  denied  June  5,  1916. 

NOTE. 

In  accord  with  the  majority  of  the  earlier 
decisions  which  are  collated  in  the  note  to 
State  ▼.  Connors,  Ann.  Gas.  1912G  28,  it  U 
held  in  the  reported  case  that  a  quorum  of  a 
grand  jury  consists  of  the  number  of  jurors 
which  is  by  law  required  to  concur  in  the 
finding  of  an  indictment. 


BUTTOH  ET  Alt. 
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Dower  —  Sale  of  ReTersion  for  Debt  ^ 
Instmctions. 

By  the  Civil  Code  1010,  §  4094,  it  is  de- 
clared that  "No  administrator  or  executor 
shall  be  authorized  to  sell  the  reversionary 
interest  in  the  land  set  apart  as  dower  during 
the  lifetime  of  the  widow,  except  it  be  neces- 
sary to  pay  debts." 

(a)  It  was  not  a  correct  application  of  this 
rule  to  charge  that  "all  property,  real  and 
personal,  belonging  to  his  [the  deceased  hus- 
band's] estate,  and  which  is  subject  to  the 
payment  of  his  debts,  must  first  be  fully  ex* 
hausted  before  the  administrator  can  law- 
fully obtain  an  order  from  the  court  of  ordi- 
nary  authorizing  him  to   bring  to  sale  the 
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reversionary  interest  in  dower  lands  for  the 
purpose  of  paying  off  debts  owing  by  the 
estate  of  the  deceased  husband." 

(b)  Whether  the  charge  on  this  sobjeet, 
when  taken  in  connection  with  its  context 
and  the  entire  charge,  would  require  a  rever- 
■al,  were  there  no  other  errors,  need  not  be 
decided. 

Proof  of  Sxifltomeo  of  Debts  —  Motloa 
for  How  Trial  Batslwg   Qvoatioa. 

The  evidence  did  not  authorize  the  court 
to  submit  to  the  jurjr  the  quest ioa  of  whether 
there  were  no  unpaid  debts  of  the  estate  at 
alL 

(a)  The  ground  of  the  motion  for  a  new 
trial  on  this  subject  did  not  include  an  entire 
sentence;  and  the  same  is  true  in  regard  to 
one  or  two  other  grounds  of  the  motion  for 
a  new  trial.  If  there  were  no  other  error* 
such  exceptions  would  not  be  considered  fa* 
rorably  as  causes  for  reversal;  especially  in 
view  of  the  general  charge. 

Asemey    —    Kmowlodtfo    of    Acomt    lat- 
pmtod  to  Priaeipal. 

Where  a  widow  had  dower  assigned  to  her 
in  certain  land  of  her  deceased  husband,  if 
the  person,  who  was  the  administrator  upon 
the  estate,  was  also  the  agent  of  the  widow, 
and,  while  acting  within  the  scope  of  his 
authority  as  such,  he  took  advantage  of  his 
position  as  administrator  to  obtain  fraudu- 
lently from  the  court  of  ordinary  an  order  for 
the  nsle  of  land,  including  the  land  in  which 
a  dower  had  been  granted  and  as  to  which 


(a)  This  does  not  conflict  with  the  pre- 
vious rulings  of  this  court,  that,  if  the  title 
to  property  has  been  procured  from  a  person 
by  fraud,  the  rig^t  of  the  seller  to  rescind 
the  sale  is  superior  to  the  right  of  a  mort- 
gagee who  receives  from  the  person  commit- 
ting the  fraud  a  mortgage  as  security  for  an 
antecedent  debt,  without  more. 

[See  note  at  end  of  this  case.] 

Imstmotioas  Approved. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial,  singly  or  together,  show  error 
autliorizing  the  grant  of  a  new  trial.  There 
was  no  error  in  the  rulings  in  regard  to  evi- 
dence, which  were  complained  of.  If  there 
were  any  slight  verbal  inaccuracies  in  expres- 
sion in  one  or  two  of  the  charges,  tJiey  were 
of  minor  importance,  and  would  furnish  no 
cause  for  reversal. 

Previous  Deolslon  Adhered  to. 

This  court  declines  to  review  and  overrule 
the  decision  in  McWhorttf  v.  Ford,  142  Ga. 
564  (83  S.  £.  184). 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Worth  county: 
Cox,  Judge. 

Action  by  P.  Brooks  Ford  et  al.,  plaintiffs, 
against  R.  L.  Sutton  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Reversed. 


tliere  was  a  reversionary  interest  in  the  heirs, 

without  anv  necessity  so  to  do  in  order  to   -      [589]  P.  Brooks  Ford  and  others,  alleging 

pay  debts,  but  for  the  purpose  of  getting  rid      themselves  to  be  heirs  of  W.  J.  Ford  Sr.,  de 


of  the  interest  of  the  other  heirs  and  vesting 
the  entire  title  in  the  dowress,  and  carried 
this  purpose  into  effect,  the  fact  that  the 
same  person  who  was  the  agent  of  the  dow* 
ress  was  also  the  administrator  of  the  estate 
would  not  prevent  application  of  the  ordinary- 
rule  that  a  principiu  is  bound  by  the  knowl- 
edge of  his  agent  while  acting  within  the 
■cope  of  his  authority;  nor  would  the  fact 
that  as  administrator  he  gave  a  bond  for  the 
proper  performance  of  his  official  duties  have 
that  result. 

(a)  The  charges  complained  of  in  the 
ei^teenth,  nineteenth,  and  twentieth  grounds 
of  the  motion  for  a  new  trial  were  not  abso- 
lutely accurate  in  expression. 

lastrwetioB  Approved. 

There  was  no  error  in  the  charge  com- 
plained  of  in  the  twenty-first  ground  of  the 
motion  for  a  new  trial. 

Vemdor  and  Purcluiser  —  Bona  Fide 
Pnrchaser  —  Ooastderation  —  Fre- 
eziatiiis  Bebt. 

The  surrender  and  satisfaction  of  an  exist- 
ing debt,  if  done  bona  fide,  operates  as  a  pres- 
ent consideration ;  and,  if  one  who  obtained  a 
title  by  fraud  conveys  it  to  a  third  person  in 
extinguishment  and  discharge  of  a  pre-exist- 
ing debt,  the  latter  will  stand  as  a  ''pur- 
diaser  for  value."  The  questions  of  bona 
fides  and  notice  are  open  to  consideration  as 
in  other  cases  of  purchase  from  one  alleged 
to  have  procured  title  by  fraud. 


ceased,  brought  an  equitable  action  against 
Rowena  J.  Ford,  the  widow  of  the  decedent, 
and  alleged  to  be  his  only  other  heir  beside 
the  plaintiffs,  J.  A.  Hanes  as  administrator  of 
the  decedent,  and  R.  L.  Sutton.  It  was 
alleged,  among  other  things,  as  follows:  The 
widow  took  dower  in  the  lands  of  the  dece- 
dent, and  also  became  the  guardian  of  the 
plaintiffs.  Hanes  was  the  brother  and  agent 
of  Mrs.  Ford,  and  conducted  her  farming 
operations  for  her.  She  became  indebted  in 
such  operations,  and  Hanes  entered  into  a 
scheme  with  her  creditors  whereby  the  entire 
title  to  the  dower  land  might  be  vested  in 
her,  so  that  she  could  place  incumbrances 
thereon  or  make  conveyances  to  them.  Hanes, 
as  administrator,  accordingly  made  an  ap- 
plication to  the  ordinary  for  leave  to  eell 
certain  land,  including  the  land  in  which 
dower  had  been  assigned,  alleging  that  this 
was  necessary  for  the  payment  of  debts  and 
settlement  with  the  heirs.  No  reference  was 
made  to  the  reversionary  interest  of  the  heirs, 
and  this  was  fraudulently  concealed  from  the 
ordinary.  There  was  no  necessity  to  sell  the 
reversionary  interest  of  the  heirs  in  order  to 
pay  debts,  they  having  been  otherwise  paid; 
and  it  could  not  be  legally  sold,  during  the 
existence  of  the  dower  estate,  for  settlement 
with  the  heirs.    An  order  for  the  sale  of  the 
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lands  was  fraudulently  obtained.  They  were 
advertised  for  sale,  the  advertisement  for  the 
first  time  stating  that  they  were  sold  subject 
to  the  dower.  Haues  caused  the  land  to  be 
bid  off  for  and  in  the  name  of  Mrs.  Ford  for 
grossly  inadequate  price,  which  was  never 
paid  or  intended  to  be  paid.  He  made  her 
a  deed  to  the  land,  and,  in  pursuance  of  his 
previous  understanding,  procured  her  to  make 
a  deed  to  Sutton  for  75  acres  of  land;  and  at 
his  instance  she  made  a  mortgage  on  another 
part  of  the  land  to  one  Heinsohn  to  secure 
her  individual  debt  incurred  in  farming. 
Later  Heinsohn  died,  and  she  conveyed  the 
land  to  his  widow  in  payment  of  the  debt. 
Fraud  and  collusion  were  charged  as  pervad* 
ing  the  entire  transaction.  Sutton  was 
charged  with  notice  and  knowledge  of  the 
facts,  and  with  joining  in  the  conspiracy.  It 
was  prayed,  that  the  judgment  of  the  ordi- 
nary authorizing  the  sale  be  decreed  to  be  of 
no  effect  so  far  as  it  affects  the  land  in  con- 
troversy and  these  parties;  that  the  sale  by 
[590]  the  administrator  be  set  aside,  and 
his  deed  be  canceled  in  so  far  as  it  purports 
to  convey  the  reversionary  interest;  that,  as 
against  the  plaintiffs,  Sutton  be  decreed  to 
have  no  greater  interest  in  the  land  in  con- 
troversy than  the  dower  estate;  and  for  gen- 
eral relief.  By  amendment  it  was  alleged  that 
certain  other  dower  land  had  been  conveyed 
to  Sutton,  who  took  with  knowledge  and  had 
conveyed  it  to  others.  Judgment  was  prayed 
against  him  for  damages  for  having  conveyed 
certain  land  to  innocent  parties.  It  is  un- 
necessary to  set  out  the  answer  of  Sutton 
further  than  to  state  that,  among  other 
things,  he  denied  being  a  party  to  any  fraud 
or  collusion,  or  having  notice  thereof,  and 
claimed  to  occupy  the  position  of  an  innocent 
purchaser  for  value. 

The  jury  found  for  the  plaintiffs.  The  de- 
fendants moved  for  a  new  trial,  which  was 
denied,  and  they  excepted. 

Pope  d  Bennet  for  plaintiffs  in  error. 
Clyde  Forehwnd  and  Qlesaner  d  Park  for 
defendants  in  error. 

Lumpkin,  J.  (after  stating  the  facte), -^ 
1.  The  court  charged  the  jury  as  follows: 
"All  other  property  real  and  personal,  be- 
longing to  his  [the  deceased  husband's]  es- 
tate, and  which  is  subject  to  the  payment  of 
his  debts,  must  first  be  fully  exhausted  before 
the  administrator  can  lawfully  obtain  an 
order  from  the  court  of  ordinary  authorizing 
him  to  bring  to  sale  the  reversionary  interest 
in  dower  lands  for  the  purpose  of  paying 
off  debts  owing  by  the  estate  of  the  deceased 
husband."  By  the  Civil  Code  (1910),  §  4094, 
it  is  declared :  "No  administrator  or  executor 
shall  be  authorized  to  sell  the  reversionary 
interest  in  the  land  set  apart  as  dower  during 


the  lifetime  of  the  widow,  except  it  be  neces- 
sary to  pay  debts."  A  comparison  of  the 
charge  quoted  above  with  the  code  section 
will  show  that  there  is  a  difference  between 
them.  There  might  be  some  small  items  of 
property  belonging  to  the  estate,  which  would 
be  wholly  insufficient  to  pay  the  indebtednessy 
and  yet  which  would  not  have  to  be  "fully 
exhausted"  before  an  order  could  be  lawfully 
obtained  authorizing  the  administrator  to 
bring  to  sale  the  reversionary  interest  in  the 
dower  land,  if  this  should  be  necessary  for 
the  payment  of  debts. 

It  was  contended  by  counsel  for  defendants 
in  error,  that,  if  this  charge  was  not  correct 
when  taken  alone,  yet  the  court  elsewhere  in 
the  charge  instructed  the  jury  in  accordance 
with  the  contention  of  counsel  for  the  plain- 
tiffs in  error,  and  that  this  should  [691  ]  not 
furnish  ground  for  a  new  trial.  There  are  two 
rules  each  of  which  has  its  legitimate  field  of 
operation.  One  of  them  declares,  that,  if 
an  erroneous  rule  of  law  aa  to  a  material  is- 
sue is  charged,  the  error  is  not  rendered  harm- 
less by  a  subsequent  statement  of  the  correct 
principle,  unless  the  judge  calls  the  attention 
of  the  jury  to  the  incorrect  statement,  and 
retracts  or  modifies  it,  or,  as  has  been  else- 
where stated,  unless  the  context  shows  that 
one  charge  was  in  fact  a  correction  or  modifi- 
cation of  the  other.  Brush  Electric  Light,  etc. 
Co.  V.  Wells,  103  Ga.  512,  30  S.  E.  533;  Rowe 
v.  Spencer,  132  Ga.  426  (6),  429,  64  S.  E. 
468;  Central  Georgia  Power  Co.  v.  Comwell, 
143  Ga.  9,  84  S.  E.  67.  The  other  rule  de- 
clares that,  though  a  charge  may  appear  to 
be  improper  when  abstracted  from  its  con- 
text, yet,  if  when  considered  therewith  it  is 
legal  and  proper,  it  is  not  a  ground  for  a 
new  trial.  Stewart  v.  State,  66  Ga.  90  (3) ; 
Petersburg  Sav.  etc.  Co.  v.  Manhattan  F.  Ins. 
Co.  66' Ga.  446  (9)  ;  Atlanta  v.  Champe,  66 
Ga.  659  (2);  Belcher  v.  Craine,  135  Ga.  73, 
68  S.  E.  839;  and  many  other  cases.  In  Cox 
V.  State,  64  Ga.  375,  (12)  377,  37  Am.  Rep. 
76,  it  was  said:  "The  charge  of  the  court, 
like  all  other  deliverances  in  human  language, 
is  to  be  construed  together  as  one  whole,  and 
when  one  part  of  it  plainly  tempers  and 
modifies  another,  and  the  ultimate  sense  and 
impression  are  correct,  the  true  standard  of 
practical  sufficiency  is  attained."  To  illus- 
trate, if  a  case  should  involve  the  question 
whether  the  action  was  barred  by  the  statute 
of  limitations,  and  the  judge  should  instruct 
the  jury  that  it  was  barred  if  not  brought 
within  four  years  from  the  time  when  the 
right  of  action  accrued,  and  later  in  the 
charge  should  instruct  them  that  the  action 
was  barred  if  not  brought  within  two  years 
from  the  time  when  the  right  of  action  ac- 
crued, and  there  was  nothing  either  in  the  ex- 
press language  or  in  the  context  to  indicate 
that  one  charge  was  intended  as  a  correction 
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of  tbe  other,  the  jury  might  be  left  with  no 
guide  as  to  which  of  the  conflicting  rules 
wma  eorreet;  and  the  party  injured  by  such 
a  efaarge  might  properly  claim  that  a  new 
trial  should  be  granted.  On  the  other  hand, 
although  an  excerpt  from  a  charge  standing 
alone  might  seem  to  give  an  erroneous  rule, 
yet  if,  taken  with  its  context,  it  is  clear  that 
the  correct  rule  was  given,  and  that  the  jury 
were  not  likely  to  have  been  misled,  no  new 
trial  should  be  granted.  Material  error  will 
cause  a  new  trial;  but  substantial  [592]  cor- 
rectness, rather  than  mathematical  accuracy, 
is  required  of  the  trial  judge  in  instructing 
the  jury. 

We  need  not  determine  whether  the  charge 
above  quoted  would  require  the  grant  of  a 
new  trial,  if  there  were  no  other  error,  a  re- 
versal being  necessary  for  other  reasons. 

It  was  contended  by  counsel  for  the  plain- 
tiffs in  error,  that  the  statute  intended  to 
limit  the  ordinary  in  authorizing  an  adminis- 
trator to  sell  a  reversionary  interest,  and  not 
to  limit  the  power  of  an  administrator  in 
selling  it;  that  it  was  for  the  ordinary  to 
determine  whether  there  were  unpaid  debts; 
and  that  his  judgment  could  not  be  reviewed 
by  a  jury  at  a  later  date  by  merely  proving 
that  there  were  no  debts.  It  will  be  observed 
in  this  case,  however,  that  the  application  by 
the  administrator  for  an  order  of  sale  stated 
that  it  was  necessary  for  the  payment  of 
debts  and  settlement  with  heirs  to  sell  certain 
lands,  and  apparently  made  no  reference  to 
the  fact  that  a  dower  had  been  granted,  or 
that  it  was  sought  to  sell  the  reversionary 
interest  of  the  heirs  in  such  land  for  the  rea- 
son that  it  was  necessary  to  do  so  in  order 
to  pay  debts.  This  was  one  of  the  grounds 
of  attack  upon  the  proceeding,  because  it  was 
alleged  that  the  administrator  concealed  from 
the  ordinary  the  real  facts.  Whatever  effect 
the  judgment  of  the  ordinary  might  have 
had,  if  the  facts  as  to  the  dower  and  the  re- 
versionary interest  had  been  stated  in  the  ap- 
plication, and  he  had  adjudicated,  upon  a 
full  consideration,  that  there  were  debts  and 
that  they  were  such  as  to  render  a  sale  of 
the  reversionary  interest  of  the  heirs  neces- 
sary for  their  payment,  there  was  no  such 
distinct  allegation  in  this  application,  and 
the  entire  transaction  is  attacked  as  fraudu- 
knt« 

2.  The  court  charged:  'If  there  are  no 
unpaid  debts  for  which  the  estate  of  the  de- 
ceased husband  is  legally  liable,  then  there 
can  be  no  lawful  sale  of  the  reversionary  in- 
terest in  dower  lands.**  Under  the  evidence, 
we  do  not  think  that  the  judge  was  author- 
ized to  submit  to  the  jury  the  question  of 
whether  there  were  no  unpaid  debts  at  all 
against  the  estate.  The  evidence  on  this  sub- 
ject in  the  present  record  is  different  from 
that  in  the  record  in  McWhorter  v.  Ford,  142 


Ga.  654,  83  S.  E.  134.  The  excerpt  from  the 
charge  which  is  quoted  above,  however,  and 
which  is  complained  of  in  the  16th  ground 
of  the  motion  for  a  new  trial,  includes  only  a 
part  of  a  sentence;  and  the  same  is  true  of 
the  charge  complained  of  in  the  [593]  17th 
ground  of  the  motion  for  a  new  trial. 
Grounds  of  a  motion  which  attack  only  a 
part  or  parts  of  a  sentence  in  the  charge 
often  leave  the  meanJng  doubtful  by  omitting 
the  immediate  context;  and  these  grounds, 
standing  alone  might  not  require  a  reversal. 
The  part  of  the  sentence  omitted  from  the 
charge  set  out  in  the  16th  ground  of  the 
motion  for  a  new  trial  refers  to  the  duty  of 
the  ordinary  if  made  acquainted  with  the  true 
state  of  affairs. 

3.  The  doctrine  is  not  controverted  by  coun- 
sel that  a  principal  is  bound  by  the  acts  and 
knowledge  of  his  agent  while  acting  within 
the  scope  of  his  authority;  but  it  is  contended 
that  the  doctrine  is  not  applicable  to  the  facts 
of  this  case.  If  Hanes  was  the  agent  of  Mrs. 
Ford  and  also  the  administrator  of  the  es- 
tate, and  if,  while  acting  within  the  scope  of 
his  authority  as  her  agent,  he  took  advantage 
of  his  position  as  administrator  to  perpetrate 
a  fraud  by  obtaining  from  the  ordinary  an 
order  for  a  sale  of  land  including  the  rever- 
sionary interest  in  the  dower  land,  without 
necessity  to  do  so  to  pay  debts,  but  for  the 
purpose  of  divesting  the  interest  of  the  other 
heirs  and  vesting  the  entire  title  in  the  dow- 
ress,  freed  from  such  reversionary  interest,, 
and  if  he  carried  such  purpose  into  effect, 
the  fact  that  he  was  also  the  administrator 
of  the  estate  would  not  prevent  the  ordinary 
rule  of  principal  and  agent  above  mentioned 
from  applying;  nor  would  the  fact  that  as  ad- 
ministrator he  gave  a  bond  for  the  proper 
performance  of  his  official  duties  have  that  re- 
sult. 

The  charge  complained  of  in  the  18th 
ground  of  the  motion  was  not  erroneous  on 
the  ground  that  there  was  not  sufficient  evi- 
dence as  to  fraud  and  agency  on  which  to 
base  it.  If  there  was  any  inexactness  in  not 
mentioning  the  scope  of  the  authority  in 
this  immediate  place,  we  think  it  could  hard- 
ly have  been  misunderstood  in  the  light  of 
the  context  and  general  charge.  But  as  the 
case  is  to  be  retried,  this  particular  criticism 
will  not  likely  be  necessary  again. 

What  is  said  above  may  also  be  considered 
in  connection  with  grounds  19  and  20  of  the 
motion  for  a  new  trial.  The  question  of 
whether  the  alleged  agent  was  acting  as  such 
in  the  scope  of  his  agency  might  have  been 
somewhat  more  clearly  brought  out  in  con- 
nection with  the  charges  complained  of  in 
the  19th  and  20th  grounds  of  the  motion, 
and  in  the  latter  whether  Mrs.  Ford  received 
[594]  or  retained  the  benefits  or  advantages 
with  or  after  knowledge  of  his  act. 
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4.  There  was  no  error  in  the  charge  set  out 
in  the  21st  ground  of  the  motion  for  a  new 
trial ;  and  the  evidence  authorized  it.  Sharp- 
ton  y.  Johnson,  86  6a.  443,  12  S.  E.  646. 

5.  The  court  charged  as  follows:  "Where 
persons  who  have  been  defrauded  have  an 
equitable  right  to  have  a  sale  of  their  prop- 
erty  set  aside  for  fraud,  as  against  the  pur- 
chaser at  the  sale,  their  right  to  thus  reclaim 
their  property  is  superior  to  the  claim  of 
title  of  another  person  who  has  acquired  the 
property  from  the  purchaser  at  the  sale  in 
consideration  of  an  antecedent  debt  which 
the  purchaser  owed  to  him  before  the  sale." 
The  court  further  charged:  "Should  you  be- 
lieve from  the  evidence  in  this  case  that  the 
true  and  only  consideration  of  the  deed  made 
to  Sutton  by  Mrs.  Ford  on  March  4,  1904, 
conveying  to  him  part  of  lot  403,  was  the 
settlement  or  discharge  of  an  indebtedness 
which  he  claimed  against  her  for  mules  fur- 
nished to  her  on  credit  prior  to  the  adminis- 
trator's sale,  as  contended  by'plaintiffs,  then 
your  finding  upon  this  branch  of  the  case 
should  be  that  Sutton  is  not  a  bona  fide  pur- 
chaser for  value  of  the  lands  described  in 
that  deed.''    This  was  error. 

It  is  very  generally  held  that  one  who  takes 
a  transfer  of  negotiable  instruments,  in  pay- 
ment of  or  to  secure  an  antecedent  debt,  ranks 
as  a  purchaser  for  value.    This  rule,  however, 
has  been  said  to  rest  largely  on  commercial 
necessity.   Our  Civil  Code,  §  4289,  declares  that 
the  holder  of  a  note  as  collateral  security  for 
a  debt  stands  on  the  same  footing  as  a  pur- 
chaser of  it.    In  other  jurisdictions  there  are 
numerous  decisions  which  hold  that  one  who 
takes  a  transfer  or  conveyance  of  property, 
other  than  negotiable  instruments,  to  secure 
payment  of  a  pre-existing  debt  does  not  rank 
as  a  purchaser  for  value.     The  ground  on 
which  these  decisions  usually  rest  is  the  as- 
sertion that  the  creditor  does  not  pay  any- 
thing, or  actually  or  irrevocably  lose  anything 
except  his  bargain;  and  that,  if  he  is  com- 
pelled to   surrender  the  property,  the  debt 
will  revive,  and  he  will  still  have  his  claim, 
and  will  be  in  no  worse  condition  than  he 
was  before.     Sometimes  it  has  been  sought 
to  liken  the  position  of  a  person  taking  a 
conveyance  in  payment  of  a  debt  to  an  at- 
taching creditor.     It  has  been  said  that  if 
the  creditor  holds  some  other  valid  security 
for  the  debt  and  surrenders  it,  as  well  as 
cancels  the  debt,  the  result  might  be  different. 
In  a  number  of  these  decisions  [595]  no  dis- 
tinction is  made  between  retaining  the  debt 
and  adding  a  security  to  it,  and  surrendering 
or  discharging  the  debt.    Many  of  them  are 
in  regard  to  goods  or  other  personal  prop- 
erty.   But  there  is  some  conflict  on  the  sub- 
ject.   In  some  cases  it  has  been  held  that  one 
who  receives  property  either  as  security  or 
in  payment  of  a  pre-existing  debt  takes  as  a 


purchaser  for  value.  Other  decisions  have 
drawn  a  distinction  between  one  who  holds 
his  claim  and  superadds  to  it  a  security,  thus 
parting  with  nothing  of  value  at  that  time, 
'  and  one  who  takes  an  absolute  conveyance  in 
payment  of  the  indebtedness  due  to  him,  and 
cancels  and  discharges  such  debt.  Courts 
which  take  this  view  declare  that  to  cancel 
and  surrender  a  debt  in  payment  for  a  con- 
veyance does  change  the  position  of  the  pur- 
chaser, so  that  he  will  be  injured  if  he  should 
lose  the  property.  This  position  is  thus  stat- 
ed in  State  Bank  v.  Frame,  112  Mo.  502,  20 
S.  W.'620,  623:  *^e  think  the  rule  deduc- 
ible  from  these  authorities  is  that  a  deed 
made  in  consideration  of  the  absolute  dis- 
charge of  a  pre-existing  debt  of  the  grantor, 
or  an  adequate  portion  of  it,  will  constitute 
the  grantee  a  purchaser  for  value,  so  as  to 
protect  him  against  a  previous  unrecorded 
deed  of  the  same  grantor.  By  the  satisfac- 
tion of  the  debt  the  creditor  divests  himself 
of  the  right  of  an  action,  or  of  securing  the 
original  liability,  and  places  himself  in  a 
worse  condition  tlian  he  would  have  done  by 
a  definite  forbearance  of  the  debt."  To  this 
it  might  be  added  that  the  effort  to  set  aside 
a  deed  for  fraud  might  be  delayed  for  years, 
during  which  time  the  debtor  might  become 
insolvent,  or  the  bar  of  the  statute  of  limi- 
tations might  attach,  imless  it  should  be  held 
to  be  suspended.  Moreover,  if  an  agreement 
to  extend  the  time  of  payment  of  a  debt  will 
constitute  a  valuable  consideration,  as  b&s 
been  held  (Sweeney  v.  Bixler,  69  Ala.  639), 
it  is  not  easy  to  see  why  a  cancellation  and 
extinguishment  of  the  debt,  which  renounces 
any  right  to  enforce  it  at  all,  is  less  so.  See 
also  Adams  v.  Vanderbeck,  148  Ind.  92,  46 
N.  E.  646,  47  N.  E.  24,  62  Am.  St.  Rep.  497 ; 
Sipley  V.  Wass,  49  N.  J.  Eq.  463,  24  Atl.  233 
(6)  236-*237;  Clements  v.  Doerner,  40  Ohio 
St.  632;  Buttera  v.  Haughwout,  42  111.  18, 
89  Am.  Dec.  401;  Bunn  v.  Scbnellbacher,  163 
111.  328,  45  N.  E.  227;  Shofeldt  v.  Pease,  16 
Wis.  669;  Schluter  v.  Harvey,  66  Oal.  168,  3 
Pac.  659. 

Many  citations  on  the  various  subjects, 
showing  the  conflicts  in  different  jurisdictions, 
and  sometimes  in  the  decisions  of  the  same 
[596]  court,  will  be  found  in  notes  to  2  Dev- 
lin on  Real  Estate  (3d  ed.)  §  816,  and  2 
Pom.  Eq.  Jur.  (3d  ed.)  §  749.  The  latter 
author  expresses  the  opinion  that  to  hold  that 
a  conveyance  given  as  a  security  for  an  an- 
tecedent debt  is  made  without,  but  one  in 
satisfaction  of  such  a  debt  is  made  with,  a 
valuable  consideration,  when  the  fact  of  satis- 
faction is  not  evidenced  by  any  act  of  tiie 
creditor,  but  depends  upon  mere  parol  evi- 
dence, is  opening  the  door  wide  for  the  easy 
admission  of  fraud;  though  he  seems  to  think 
that  the  ruling  is  logical,  but  impolitic.    We 
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%hM  not  undertake  to  cite  decisions  on  each 
side  of  the  question,  or  discuss  where  the 
greater  number  may  be.  The  citations  above 
will  show  that  the  decision  of  this  court 
in  Harris  t.  Evans,  cited  below,  is  not  without 
support. 

In  Dinkier  v.  Potts,  90  Qa.  103,  15  S.  E. 
^90,  it  was  held  that  where  goods  were  f raud- 
nlently  purchased  under  circumstances  which 
entitled  the  vendor  to  a  rescission,  a  mort- 
gage given  by  the  purchaser  to  a  creditor  to 
aecure  an  antecedent  debt,  the  creditor  pay- 
ing nothing  and  parting  with  nothing,  was 
Inferior  to  the  vendor's  right  to  rescind.  Sec- 
tion 3713  of  the  Code  of  1895  (Code  of  1910, 
f  4307 )  was  apparently  codified  from  that  de- 
cision, though  it  uses  the  words,  "When  a 
contract  of  sale  is  rescinded  for  fraud,  the 
rights  of  the  vendor  reclaiming  the  goods  are 
superior  to  those  of  one  who  has  acquired  the 
goods,  or  a  lien  thereon,  in  consideration  of 
an  antecedent  debt."  We  need  only  say  that 
where  this  section  applies,  it  of  course  con- 
trols, but  ita  terms  refer  to  a  rescission  by 
a  vendor  of  goods  procured  from  him  by 
fraud,. and  do  not  conclude  the  case  before  us. 
In  Mashbum  v.  Dannenberg,  117  Ga.  567,  44 
8.  £.  97,  the  question  involved  and  decided 
was  as  to  a  mortgage  given  to  secure  an  an- 
tecedent debt,  by  a  vendee  of  goods  who  in- 
duced the  sale  by  fraud,  where  the  seller 
elected  to  rescind.  The  meaning  of  anteced- 
ent debt  was  also  discussed.  What  was  said 
in  denying  the  motion  for  a  rehearing,  in  re- 
gard to  a  sale  to  pay  an  antecedent  debt,  was 
not  a  direct  decision. 

In  Harris  v.  Evans,  134  Ga.  161,  67  S.  £. 
880,  it  was  held  that  ''The  surrender  and 
satisfaction  of  an  existing  debt,  if  done  bona 
fide,  operates  as  a  present  consideration," 
and  that  it  was  error  to  charge  that  one  who 
purchased  land  in  settlement  of  a  pre-exist- 
ing debt  could  not  claim  protection  as  a 
bona  fide  purchaser  for  value  and  without  no- 
tice. The  matter  there  involved  was  an  al- 
lied easement,  but  the  point  as  to  valuable 
consideration  is  not  [597]  different.  Some 
of  the  cases  mentioned  above  were  there  cited. 
That  was  a  decision  by  the  entire  bench  of 
six  Justices,  and  is  binding  unless  reversed. 
Civil  Code  (1910)  §  6207.  See  in  this  con- 
nection Forbes  v.  Chisholm,  84  Ga.  641,  11 
8.  E.  564,  decided  in  1890,  before  the  section 
just  cited  was  codified.  As  to  a  mortgage  on 
land  to  secure  an  antecedent  debt,  see  Mize 
V.  Whigham  Bank,  138  Ga.  409,  75  S.  E.  629. 

Of  course,  if  Sutton  occupied  the  position 
of  a  purchaser  for  value,  still  this  would  not 
conclude  the  questions  of  fraud  and  notice. 
If  one  purchases  for  value  property  obtained 
by  fraud,  either  participating  in  the  fraud  or 
with  notice  of  it,  paying  a  consideration 
alone  would  not  protect  the  purchaser. 

We  do  not  think  that  the  latter  portion 
of  the  charge  cured  the  error  dealt  with. 


6.  Under  the  issues  and  in  connection  with 
other  evidence  introduced,  there  was  no  error 
in  admitting  in  evidence  a  certified  copy  of 
the  inventory  and  appraisement  of  the  estate 
of  the  deceased  father  of  the  plaintiffs;  nor 
in  allowing  the  mother  of  the  plaintiffs,  who 
was  the  dowress  and  was  also  their  guardian 
and  a  defendant  in  the  case,  to  testify  that 
she  never  had  any  settlement  with  the  ad- 
ministrator of  her  deceased  husband  as  guar- 
dian for  her  children,  and  that  he  never  paid 
to  her  as  guardian  for  them  anything;  nor 
in  permitting  her  to  testify  that  she  did 
nothing  to  encourage  the  suit,  but  discouraged 
the  plaintiffs  as  much  as  she  could  from 
bringing  it.  Nor  was  there  error  in  admit- 
ting the  evidence  of  the  witness  Grubbs,  as 
to  the  efforts  to  get  the  absolute  title  of  the 
dower  lands  in  the  widow  to  secure  an  in- 
debtedness by  her.  There  was  evidence  tend- 
ing to  show  that  the  defendant,  Sutton,  to 
whom  some  of  such  land  was  conveyed  after 
the  administrator's  sale,  if  not  an  actual  par- 
ticipant in  the  alleged  fraudulent  scheme,  at 
least  was  affected  with  notice.  The  witness 
Forehand  was  not  disqualified  to  testify  to 
the  amount  of  the  debts  of  the  estate;  nor 
was  there  error  in  admitting  his  statements 
to  Heinsohn,  to  the  effect  that  the  latter 
could  not  get  good  title  to  the  dower  land. 

The  other  grounds  of  the  motion  for  a  new 
trial  not  herein  discussed  in  detail  are  with- 
out merit,  and  neither  singly  nor  collectively 
furnish  cause  for  a  new  trial.  There  may  be 
one  or  two  slight  verbal  inaccuracies,  llius, 
in  the  13th  ground  of  the  motion  [598]  for 
a  new  trial,  if  there  was  a  slight  inaccuracy 
in  stating  a  contention  of  the  plaintiffs,  in 
the  light  of  the  general  charge  it  furnished 
no  ground  for  a  reversal. 

We  have  discussed  such  of  the  grounds  as 
we  deemed  to  require  discussion.  A  review- 
ing court  must  have  the  right  to  exercise 
some  discretion  in  determining  what  points 
require  elaboration  and  what  do  not,  what 
shall  be  discussed  singly,  and  what  may  be 
grouped  together.  Not  infrequently  records 
come  to  this  court  containing  hundreds  of 
pages,  and  sometimes  more  than  a  hundred 
points,  some  of  them  palpably  lacking  in 
merit.  To  discuss  at  length  each  of  these 
points  would  serve  no  good  purpose,  but  tho 
books  and  records  would  be  in  danger  (in  the 
quaint  language  of  Lord  Coke,  in  speaking  of 
those  in  the  King's  courts)  of  growing  to  be 
"like  Elephanti  libri,  of  infinite  length." 

7.  As  some  of  the  grounds  of  the  motion 
for  a  new  trial  in  this  case  are  similar  to 
some  involved  in  McWhorter  v.  Ford,  supra, 
it  was  said  that  the  decision  in  that  case 
should  be  reveiwed  and  overruled.  We  decline 
to  do  this. 

Judgment  reversed.  All  the  Justices  con* 
cur,  except  Fish,  C.  J.,  absent. 
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NOTE. 

Person  Takine  Conveyance  of  Realty 
in  Payment  of  Pre-ezistins  Debt  as 
Pnrel&aser  for  Value. 

Scope  of  Note,  112. 

View  that  Grantee  Is  Purchaser  for  Value, 

112. 
View   that   Grantee   Is   Not   Purchaser   for 

Value,  114. 


Scope  of  Note. 

The  present  note  is  intended  to  discuss  the 
question  whether  a  person  who  takes  a  con- 
veyance of  real  estate  in  payment  of  an  an- 
tecedent indebtedness  is  to  be  deemed  a  bona 
flde  purchaser  for  value.  Those  cases  only 
have  been  considered  wherein  it  appears  that 
the  debt  was  owing  to  the  purchaser  by  the 
grantor  himself,  excluding  those  where  the 
debt  was  due  from  the  grantor  to  a  third 
person  and  was  paid  or  assumed  by  the  pur- 
chaser as  a  consideration  for  the  conveyance. 

View  that  Orantee  la  Purchaser  for 

'  Value. 

There  are  numerous  decisions  which  hold 
that,  where  a  person  takes  an  absolute  con- 
veyance of  real  property  in  payment  of  a  pre- 
existing debt,  there  is  a  valuable  consider- 
ation for  the  deed,  entitling  the  grantee  to 
rank  as  a  bona  fide  purchaser  for  value,  and 
to  protection  both  under  the  recording  acts 
and  as  against  the  equities  of  prior  creditors 
of  the  grantor. 

Alahama. — Ohio  L.  Ins.  etc.  CJo.  v.  Ledyard, 
8  Ala.  866;  Saffold  v.  Wade,  51  Ala.  214; 
Craft  V.  Kussell,  67  Ala.  9;  Pique  v.  Aren- 
dale,  71  Ala.  91.  See  also  Wells  v.  Morrow, 
38  Ala.  125;  Thames  v.  Kembert,  63  Ala. 
561. 

California, — Schluter  v.  Harvey,  65  Cal. 
158,  3  Pac.  659;  Gassen  v.  Hendrick,  74  Cal. 
444,  16  Pac.  242;  Saunderson  v.  Broadwell, 
82  Cal.  132,  23  Pac.  36. 

Colorado. — ^Knox  v.  McFarran,  4  Colo.  586 ; 
Jerome  v.  Carbonate  Nat.  Bank,  22  Colo.  37, 
43  Pac.  215;  Hallett  v.  Alexander,  50  Colo. 
37,  Ann.  Cas.  1912B  1277,  114  Pac.  490,  34 
L.R.A.(N.S.)  328.  See  also  McMurtrie  v. 
Riddell,  9  Colo.  497,  13  Pac.  181. 

Georgia, — ^Harris  v.  Evans,  134  Ga.  161,  67 
S.  E.  880.    And  see  the  reported  case. 

Indiana, — ^McMahan  v.  Morrison,  16  Ind. 
172,  79  Am.  Dec.  418;  Wert  v.  Naylor,  93 
Ind.  431;  Adams  v.  Vanderbeck,  148  Ind.  92, 
45  N.  E.  645,  47  N.  E.  24,  62  Am.  St.  Rep. 
497.  See  also  Pugh  ▼.  Highley,  162  Ind.  262, 
63  N.  E.  171,  71  Am.  St.  Rep.  327,  44  L.R.A. 
392,  wherein  the  court  disapproved  the  state- 
ments in  Boling  v.  Howell,  93  Ind.  329; 
Petry  ▼.  Ambrosher,  100  Ind.  510;  Tarkington 
V.  Purvis,  128  Ind.  182,  25  N.  E.  879,  9  L.R.A. 


607,  and  Orb  v.  Coapstick,  136  Ind.  313,  36 
N.  E.  278,  in  so  far  as  they  might  be  deemed 
to  affirm  that  the  holder  of  an  antecedent 
debt  who  canceled  his  claim  for  a  conveyance 
of  land  from  his  debtor  took  subject  to  secret 
equities  of  which  he  had  no  notice. 

Maryland. — Busey  v.  Reese,  38  Md.  264. 

Michigan. — Hanold  v.  Kays,  64  Mich.  439, 
31  N.  W.  420,  8  Am.  St.  Rep.  835. 

Mississippi. — Love  v.  Taylor,  26  Miss.  567 ; 
O'Hara  v.  Alexander,  66  Miss.  316.  See  also 
Boon  V.  Barnes,  23  Miss.  136.  Compare  Ro- 
wan V.  Adams,  1  Smedes  &  M.  Ch.  45. 

Missouri. — State  Bank  v.  Frame,  112  Mo. 
602,  20  S.  W.  620.  See  also  Hoyt  v.  Oliver, 
59  Mo.  189. 

Neio  Jersey. — Sipley  v.  Wass,  49  N.  J.  Eq, 
463,  24  Atl.  233.  Compare  Mingus  v.  Condit, 
23  N.  J.  Eq.  313;  Pancoast  v.  Duval,  26  N. 
J.  Eq.  445. 

Ohio. — Clements  v.  Doerner,  40  Ohio  St. 
632. 

South  Carolina. — McElwee  v.  Kennedy,  5ft 
S.  C.  154,  34  S.  E.  86. 

Virginia. — Cammack  v.  Soran,  30  Grat. 
292. 

Canada. — ^Moore  v.  Kane,  24  Ont.  541. 

The  foregoing  view  proceeds  on  the  theory 
that  the  surrender  and  satisfaction  of  a  pre- 
existing debt  made  bona  fide  operates  as  a 
present  consideration.  Harris  v.  Evans,  134 
Ga.  161,  67  S.  E.  880.  And  see  the  reported 
case. 

Thus  it  has  been  said  that  by  taking  a 
conveyance  in  satisfaction  of  the  debt  the 
creditor  divests  himself  of  the  right  of  an 
action,  and  places  himself  in  a  worse  condi- 
tion than  he  would  have  done  by  ^  definite 
forbearance  of  the  debt.  State  Bank  v 
Frame,  112  Mo.  502,  20  S.  W.  620,  wherein 
the  court  said :  ''We  think  the  rule  deducible 
from  these  authorities  is  that  a  deed  made  in 
consideration  of  the  absolute  discharge  of  a 
pre-existing  debt  of  the  grantor,  or  by  an 
adequate  portion  of  it,  will  constitute  the 
grantee  a  purchaser  for  value  so  as  to  pro- 
tect him  against  a  previous  unrecorded  deed 
of  the  same  grantor.  By  the  satisfaction  of 
the  debt  the  creditor  divests  himself  of  the 
right  of  an  action,  or  of  securing  the  original 
liability,  and  places  himself  in  a  worse  con- 
dition than  he  would  have  done  by  a  definite 
forbearance  of  the  debt." 

So  in  Clements  v.  Doerner,  40  Ohio  St.  632,. 
it  was  said  that  the  creditor's  condition  was- 
changed  the  moment  he  accepted  the  convey- 
ance in  payment  of  his  claim. 

In  Adams  v.  Vanderbeck,  148  Ind.  92,  45 
N.  E.  645,  47  N.  E.  24,  62  Am.  St.  Rep.  497, 
the  court  said:  "The  first  point  made  for  a 
rehearing  is  that  we  erred  in  the  original 
opinion  in  following  and  adhering  to  the  doc- 
trine laid  down  in  Wert  v.  Naylor,  93  Ind. 
431.    That  case  concedes  that  he  who  takes- 
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a  mortgage  or  conTeyance  as  a  security  for 
the  payment  of  a  precedent  debt  is  not  a  bona 
fide  pureuaaer  for  value,  as  against  the  holder 
of  a  secret  eqnity  in  the  land,  because  he 
parts  with  nothing.  But  it  holds  that  where 
he  takes  a  oonTeyanoe  of  such  land  in  payment 
and  satisfaction  of  a  precedent  debt^  that  he 
is  a  bona  fide  purchaser  for  value,  and  en- 
titled to  hold  such  land,  as  against  the  hold- 
er of  the  equity  of  which  such  purchaser  has 
dO  notice  or  knowledge.  While  counsel  for 
appellees  do  not  deny  that  the  rule  thus  laid 
down  in  that  case  is  in  harmony  with  the 
weight  of  authority  elsewhere,  yet  they  con- 
tend that  such  rule  is  in  conflict  with  other 
decisions  by  this  court,  and  is  unsound  and 
unjust,  and  opens  the  door  to  great  fraud, 
and  impliedly  insist  that  it  ought  to  be  over- 
ruled. We  have  already  seen  in  the  original 
opinion  that  the  case  is  not  in  conflict  with 
our  other  cases.  The  fraud  to  which  they 
chiim  that  the  doctrine  there  laid  down  opens 
the  door  is  that  the  holder  of  an  equity  in 
the  land  may  be  deprived  of  the  entire  value 
or  purchase  price  paid  for  the  land,  where 
he  has  not  taken  a  deed,  by  one  who  is  igno- 
rant of  such  equity,  and  who  takes  the  land 
in  paym^it  and  satisfaction  of  an  antecedeht 
debt;  that  is  to  say,  the  one  who  has  thus 
taken  the  land  in  satisfaction  of  his  debt 
has  not  changed  his  position,  because  he 
has  parted  with  no  value,  as  they  contend, 
and  hence  not  a  bona  flde  purchaser.  And  it 
is  insisted,  in  effect,  that  if  the  holder  of  the 
equity  is  allowed  to  enforce  his  equity  and 
hold  the  land,  the  purchaser,  in  consideration 
of  the  antecedent  debt,  has  lost  nothing,  be- 
cause he  may  then  enforce  his  debt,  though 
he  Diav  have  surrendered  and  canceled  the 
evidences  thereof,  for  the  reason  that  the  con- 
sideration which  he  was  to  receive  therefor 
has  failed.  But  that  is  a  mistake.  He  may 
have  taken  a  quitclaim  deed,  and  in  any 
event  he  receives  a  conveyance  of  the  legal 
title  to  the  land.  This  cannot  be  said  to  be 
of  no  value  whatever.  If  by  warranty  deed, 
he  has  the  warranty  of  title  of  his  grantor. 
.  .  •  When,  therefore,  land  is  conveyed  by 
the  owner  to  another  in  payment  and  satis- 
faction of  a  debt  due  from  the  owner  to  that 
other  who  is  ignorant  of  an  equity  in  the 
land  in  favor  of  a  third  person,  the  enforce- 
ment of  that  equity  against  the  land  does  not 
revive  the  indebtedness  for  the  payment  and 
satisfaction  of  which  the  land  was  conveyed. 
Therefore,  a  purchaser  of  land  in  considera- 
tion of  ilie  payment  and  satisfaction  of  a 
debt  due  the  grantee  is  as  much  a  bona  fide 
purchaser  for  value,  as  if  he  had  paid  cash. 
And  if  he  is  not  to  be  protected  as  such,  the 
rule  which  appellees'  learned  counsel  invokes 
and  asks  us  to  adopt  opens  a  wider  door  for 
wrong  and  fraud  than  the  rule  laid  down  by 
this  court  in  Wert  v.  Naylor,  supra,  which 
Ann.  Cas.  1918A — 8. 


he  asks  us  to  overrule.    We  think  we  ought 
to  adhere  to  the  rule  laid  down  in  that  case." 

Where  it  appeared  that  a  grantee  took  a 
deed  of  certain  lands,  giving  up  a  trust  agree- 
ment which  was  security  for  her  claim,  it 
was  held  that  there  was  more  than  the  dis- 
charge of  a  pre-existing  debt  as .  considera- 
tion for  the  deed,  and  that  owing  to  the  trans- 
fer of  the  trust  property,  the  grantee  could 
not  be  placed  in  statu  quo,  and  hence  she  was 
entitled  to  occupy  the  position  of  a  bona  flde 
purchaser.  Grand  Rapids  Nat.  Bank  v.  Ford, 
143  Mich.  402,  8  Ann.  Cas.  102,  107  N.  W. 
76,  114  Am.  St.  Rep.  668. 

In  Williams  v.  Williams,  118  Mich.  477, 
76  N.  W.  1039,  6  Detroit  Leg.  N.  687,  it 
appeared  that  a  husband  deeded  certain  prop- 
erty to  his  wife  in  payment  for  money  volun- 
tarily given  by  her  to  him  without  his 
asking  for  it  and  without  any  express  agree- 
ment that  the  premises  were  to  be  conveyed 
to  her  in  consideration  therefor.  It  was  held 
that  this  was  a  money  transaction  such  as 
is  common  between  husband  and  wife,  and 
that  the  latter  was  not  a  purchaser  for  a 
valuable  consideration. 

In  Ruth  V.  Ford,  9  Kan.  17,  in  denying  the 
contention  that  two  grantors  could  not  be 
considered  bona  fide  purchasers  because  the 
consideration  for  the  conveyances  was  a  pre- 
existing debt  or  debts,  it  was  said  that  the 
rule  contended  for  had  never  been  applied 
in  any  case  where  a  party  in  good  faith,  in 
consideration  of  a  pre-existing  debt,  purchased 
property  from  a  party  who,  in  law  and  equity, 
was  at  the  time  of  the  purchase  the  real 
and  exclusive  owner  thereof.  It  was  only  ap- 
plied where  a  party,  on  the  strength  of  a  pre- 
existing debt,  purchased  property  from  some 
person  who  was  ostensibly  the  owner,  but 
who  in  fact  or  in  law  or  equity  was  not  the 
real  owner ;  as  where  a  party  purchased  from 
some  person  who  was  at  one  time  the  owner, 
but  who  had  parted  with  his  title,  or  from 
some  person  who  was  apparently  the  owner, 
but  who  had  obtained  his  ownership  through 
fraud,  and  who  was  not,  therefore,  in  law  or 
equity,  the  real  owner.  It  was  applied  only 
where  the  person  claiming  to  be  a  bona  fide 
purchaser  attempted  to  defeat  a  title  older 
or  of  longer  standing  than  his  own,  and  never 
where  the  title  he  desired  to  defeat  was  junior 
in  point  of  time  to  his,  unless  his  was  actual- 
ly fraudulent.  In  Western  Grocer  Co.  v.  Alle- 
man,  81  Kan.  643,  106  Pac.  460,  135  Am.  St. 
Rep.  398,  27  L.R.A.(N.S.)  620,  rehearing  de- 
nied 81  Kan.  900,  106  Pac.  997,  it  was  held 
that  even  assuming  that  the  grantee's  hus- 
band, the  grantor,  was  indebted  to  her,  and 
that  when  she  took  the  deed  and  surrendered 
the  note  she  had  no  knowledge  that  a  deed 
had  already  been  executed  to  her  husband, 
she  could  not  claim  that  the  failure  to  re- 
cord the  first  deed  made  her  title  good;  for, 
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as  the  consideration  for  the  conveyance  to 
her  was  a  pre-existing  indebtedness,  she  was 
not  an  innocent  purchaser  in  such  a  case  as 
to  entitle  her  to  the  benefit  of  the  recording 
act.  In  Farlin  t.  Sook,  30  Ran.  401,  1  Pae. 
123,  46  Am.  Rep.  100,  it  was  assumed  with- 
out discussion  that  the  grantee  of  a  fraudu- 
lent grantor  might  be  protected  as  an  inno- 
cent purchaser,  although  the  consideration 
was  an  antecedent  debt.  In  Murray  v.  Con- 
cordia First  Nat.  Bank,  6  Kan.  App.  466, 
49  Pac.  326,  the  trial  judge  found  as  follows: 
"During  all  the  time  that  James  and  his 
mother  had  worked  together,  as  well  some 
time  before  the  death  of  the  husband  and 
father  as  after,  there  had  been  an  under- 
standing between  them  that  said  James 
should  receive  compensation  for  what  he  had 
done  and  furnished  towards  supporting  the 
family  and  carrying  on  the  farm  and  prop- 
erty thereon,  and  this  sum  as  arranged  be- 
tween them  amounted,  at  the  date  of  the  deed 
hereinafter  mentioned,  with  interest,  to  some- 
thing over  five  thousand  dollars.  In  Septem- 
ber or  October,  1893,  the  said  defendant  Jane 
A.  Murray,  desiring  to  go  to  Oklahoma  and 
take  government  land  there  and  qualify  her- 
self so  to  do,  and  so  that  she  should  have  no 
other  land,  and  in  consideration  of  all  the 
services  her  son  had  done  for  her,  and  the 
money  he  had  paid  for  her,  and  the  amount 
she  had  acknowledged  to  owe  him,  made  said 
conveyance."  The  court  held  that  the  deed 
was  founded  on  a  good  and  sufficient  consid- 
eration. 

Where  It  appeared  that  the  only  consider- 
ation for  the  giving  of  a  deed  was  an  execu- 
tory agreement  of  the  grantee  to  discharge 
certain  precedent  debts  of  the  grantor,  it 
was  held  that  while  the  grantee  was  a  bona 
fide  purchaser  as  between  himself  and  the 
grantor,  he  was  not  a  bona  fide  purchaser  for 
value  under  the  recording  laws  as  to  a  prior 
unrecorded  mortgage.  Stone  ▼.  Welling,  14 
Mich.  514. 

View  that  Grantee  I«  Not  Purchaser  for 

Value, 

In  some  jurisdictions  the  view  obtains 
that  a  purchaser  of  the  legal  title  to  real  es- 
tate, who  receives  his  conveyance  merely  in 
consideration  of  the  satisfaction  of  an  ante- 
cedent indebtedness,  is  not  entitled  to  protec- 
tion as  an  innocent  purchaser  for  value, 
oitlier  as  against  the  equities  of  prior  credi- 
tors of  the  grantor  or  under  the  recording 
acts. 

United  Btaies, — Gest  v.  Packwood,  34  Fed. 
368,  13  Sawy.  202.  See  also  Dunlap  v.  Green, 
60  Fed.  242,  23  U.  S.  App,  154,  8  C.  C.  A. 
000. 

F/orido.— Glinski  v.  Zawadski,  8  Fla.  405. 

/da^o.—Land  v.  Hea,  20  Idaho  260,  118 
Pac.  506. 


Illinois. — Powell  v.  Jeffries,  4  Scam.  387; 
Furnuin  v.  Rapelje,  67  III.  App.  31  (ninety- 
nine  year  lease) .  See  also  Metropolitan  Bank 
y.  Godfrey,  23  III.  570.  Compare  Bunn  v. 
Schnellbacher,  163  111.  328,  45  N.  £.  227, 
affirming  59  III.  App.  222. 

lotoa, — Anderson  v.  Buck,  66  la.  490,  24 
N.  W.  10;  Lillibridge  v.  Allen,  100  la.  582, 
60  N.  W.  1031. 

Kentucky. — See  Halstead  v.  Kentucky 
Bank,  4  J.  J.  Marsh.  564. 

Minnesota. — ^Minor  ▼.  Willoughby,  3  Minn. 
225;  Baze  ▼.  Arper,  6  Minn.  220;  Duke  v. 
Balme,  16  Minn.  306. 

"New  Mexico. — ^Retsch  v.  Renehan,  16  N.  M. 
541,  120  Pac.  897. 

"New  York, — Bingham  v.  Hyland,  53  Hun 
631,  6  N.  Y.  S.  75,  1  Silo.  Sup.  551,  6  N. 
Y.  S.  75;  Dickerson  v.  Tillinghast,  4  Paige 
215,  25  Am.  Dec.  528;  Padgett  v.  Lawrence, 
10  Paige  170,  4  Am.  Dec.  232;  Wood  v.  Robin- 
son, 22  N.  Y.  564;  Howells  v.  Hettrick,  160 
N.  Y.  308,  54  N.  £.  677,  affirming  13  App. 
Div.  366,  43  N.  Y.  S.  183;  Matter  of  Bedell, 
67  Misc.  24,  124  N.  Y.  S.  430.  See  also 
Pickett  V.  Barron,  29  Barb.  505;  DeLancey 
V.  Stearns,  06  N.  Y.  161;  Turner  v.  Howard, 
10  App.  Div.  555,  42  N.  Y.  S.  335. 

'Oregon, — Temple  v.  Osburn,  55  Ore.  606, 
106  Pac.  16. 

Penn8ylvania.-^lTyrin  v.  Singer,  2  Yeatea 
266 

Tennessee. — Grotenkemper  ▼.  Carver,  9  Lea 
280.  See  also  Cook  v.  Cook,  3  Head  719;  An- 
derson V.  Taylor,  1  Tenn.  Ch.  436;  Finnegan 
T.  Finnegan,  3  Tenn.  Ch.  615. 

Texas. — ^McKamey  v.  Thorp,  61  Tex.  648; 
Overstreet  v.  Manning,  67  Tex.  657,  4  S.  W. 
248;  Steffin  v.  Milmo  Nat.  Bank,  69  Tex. 
513,  6  S.  W.  823;  Bonner  r.  Grigsby,  84  Tex. 
330,  19  S.  W.  511,  31  Am.  St.  Rep.  48;  Gol- 
son  V.  Fielder,  2  Tex.  Civ.  App.  400,  21  S. 
W.  173;  Jackson  v.  Waldstein,  10  Tex.  Civ. 
App.  156,  30  S.  W.  47;  Huff  v.  Maroney,  23 
Tex.  Civ.  App.  465,  56  S.  W.  754;  Scoggin  v. 
Mason,  46  Tex.  Civ.  App.  480,  103  S.  W. 
831;  CavinesB  v.  Black,  33  S.  W.  712;  Free- 
man V.  Tinsley,  40  S.  W.  835;  Marshall  v. 
Marshall,  42  S.  W.  353;  Sparks  v.  Taylor, 
87  S.  W.  740,  reversed  on  other  grounds  00 
Tex.  411,  90  S.  W.  485,  6  L.ILA.(N.S.)  381; 
Cetti  V.  Wilson,  168  S.  W.  996;  Martinex  r. 
DeBarroso,  189  S.  W.  740.  See  also  Webb 
V.  Burney,  70  Tex.  322,  7  S.  W.  841;  Swen- 
son  V.  Scale,  28  S.  W.  143;  Hirsch  v.  Jones, 
42  S.  W.  604;  Holland  v.  Ferris,  107  8.  W. 
102,  reversed  on  other  grounds  102  Tez.  177, 
114  S.  W.  346;  Buckley  v.  Runge^  136  S.  W. 
533;  Tobin  v.  Benson,  162  S.  W.  642.  Oofn^ 
pare  Rice  v.  Soders,  1  Posey  Unrep.  Cas.  616 ; 
Mastcrson  v.  Crosby,  152  S.  W.  173. 

"It  will  be  found  tJiat  when  the  cases  speak 
of  a  purchaser  for  value,  they  mean  to  desig- 
nate one  who  gives  a  present  consideration 
for  the  transfer,  and  not  one  who  bases  his 
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title  on  a  pre-ezlfating  debt."  Glinski  ▼. 
Zawadski,  8  Fla.  405. 

The  ground  on  which  the  foregoing  deci- 
sions rest  is  that  the  creditor  does  not  pay 
anything,  or  actually  or  irrevocably  lose  any- 
thing except  his  bargain;  and  that,  if  he  is 
compelled  to  surrender  the  property,  the  debt 
will  revive,  and  he  will  still  have  his  claim, 
and  will  be  in  no  worse  condition  tlian  he 
was  before.  Gest  v.  Packwood,  34  Fed.  368, 
13  Sawy.  202;  Land  v.  Hea,  20  Idaho  250, 
118  Pac.  506;  Powell  v.  Jeffries,  4  Scam. 
(111.)  387;  Furman  v.  Rapelje,  67  111.  App. 
31  (ninety-nine  year  lease) ;  Minor  v.  Wil- 
loughby,  3  Minn.  225;  Retsch  v.  Eenehan,  16 
N.  M.  641,  320  Pac.  897;  Dickerson  v.  Tel- 
linghast,  4  Paige  (N.  Y.)  215,  25  Am.  Dee. 
528;  Padgett  v.  Lawrence,  10  Paige  (N.  Y.) 
170,  4  Am.  Dec.  232;  Howells  v.  Hettrick, 
160  N.  Y.  308,  54  N.  E.  677,  affirming  13 
App.  Div.  366,  43  N.  Y.  183;  McKamey 
V.  Thorp,  61  Tex.  648;  Overstreet  v.  Man- 
ning, 67  Tex.  657,  4  S.  W.  248;  Scoggin 
y.  Mason,  46  Tex.  Civ.  App.  480,  103  S. 
W.  831.  See  also  Metropolitan  Bank  v.  God- 
frey, 23  111.  579;  Tobin  v.  Benson  (Tex.) 
152  S.  W.  642.  And  this  principle  or  reason 
cannot  of  course  be  affected  by  the  ^amount 
of  the  indebtedness  canceled  by  the  purchaser, 
if  it  IS  sufficient  to  repel  any  presumption 
of  fraud.  Whether  a  part  or  the  whole  of 
the  debt  is  extinguished,  the  position  of  the 
creditor  is  not  changed  unless  he  parts  with 
some  valid  security,  or  advances  a  new  con- 
sideration, or  incurs  new  liabilities.  Over- 
street  v.  Manning,  67  Tex.  657,  4  S.  W.  248. 

In  Arkcmaaa,  one  may  be  an  innocent  pur- 
chaser, though  the  greater  portion  of  the  con- 
sideration is  a  pre-existing  indebtedneess,  if 
part  of  the  consideration  is  new  or  addition- 
al. Miller  v.  Fraley,  23  Ark.  735;  Adler- 
Goldman  Commission  Co.  v.  Clemons,  64  Ark. 
197,  41  S.  W.  417;  Ross  v.  Hodges,  108  Ark. 
270»  157  S.  W.  391.  See  also  Johnson  v. 
Graves,  27  Ark.  557^  In  Adier-Goldman  Com- 
mission Co.  y.  Clemons,  64  Ark.  197,  41  S.  W. 
417,  it  appeared  that  the  consideration  for 
the  deed  was  an  indebtedness  of  the  grantor 
to  the  company  in  the  sum  of  about  $1,500, 
and  a  further  sum  of  about  $500  or  $600, 
advanced  at  the  time  of  the  sale.  The  court 
held  that  the  company  was  an  innocent  pur- 
chaser, in  BO  far  as  the  consideration  for 
the  land  was  concerned  since  a  part  of  the 
eonsideration  was  new,  though  the  greater 
portion  was  a  pre-existing  indebtedness  of 
the  grantor  to  it. 

Where  a  creditor  buys  land  from  his  debt- 
or and  pays  the  consideration  money  by  mere- 
ly crediting  the  amount  on  a  pre-existing 
debt»  he  is  not  a  bona  fide  purchaser,  except 
to  the  extent  of  the  amount  actually  paid  at 
the  time  of  the  purchase:  McKamey  v.  Thorp, 
61  Tex.  648;  (Dverstreet  v.  Manning,  67  Tex. 
657,  4  8.  W.  248;  Bonner  y.  Grigsby,  84  Tex. 


330,  19  S.  W.  511,  31  AnL  St.  Rep.  48;  Gol- 
son  y.  Fielder,  2  Tex.  Civ.  App.  400,  21  S.  W. 
173;  J.  S.  Brown  Hardware  Co.  v.  Marwitz, 
10  Tex.  Civ.  App.  458,  32  S.  W.  78;  Swenson 
V.  Seals  (Tex.)  28  S.  W.  143;  Marshall  v. 
Marshall  (Tex.)  42  S.  W.  353;  Cetti  v.  Wil- 
son (Tex.)  168  S.  W.  996;  Martinez  v.  De- 
Barroso  (Tex.)  189  S.  W.  740.  Compare 
Rice  y.  Soders,  1  Posey  Unrep.  Cas.  (Tex.) 
615. 

In  Land  v.  Hea,  20  Idaho  250,  118  Pac. 
506,  it  appeared  that  the  defendant's  son 
shipped  into  the  state  two  carloads  of  fruit 
trees  and  nursery  stock,  trading  one  lot  off 
to  the  plaintiff,  from  whom  he  received  an 
assignment  of  a  contract  for  deeds  to  two 
lots  in  payment.  He  had  never  complied  with 
the  statutes  (Rev.  Codes  1318-1322)  with 
respect  to  the  business  of  importing  and  sell- 
ing fruit  trees  and  nursery  stock.  The  trees, 
it  also  appeared,  were  diseased  and  were 
destroyed  by  the  state  horticultural  inspector 
as  required  by  law.  Later  the  son  assigned 
his  contract  for  the  lots  to  his  father,  no 
cash  being  paid  or  consideration  passing  at 
the  time,  but  the  consideration  for  the  as- 
signment from  the  son  to  the  father  consisted 
of  the  cancellation  of  the  pre-existing  debt 
from  the  son  to  the  father  for  the  money 
loaned  or  advanced  to  purchase  the  trees  and 
ship  them  from  Iowa  to  Idaho.  Thereafter 
the  father  presented  the  contract  to  the  ven- 
dor, and  on  payment  of  the  balance  due,  pro- 
cured a  deed.  In  an  action  to  obtain  the 
cancellation  of  the  assignment  and  the  deed 
of  conveyance  from  the  vendor  to  the  father 
on  the  ground  that  no  consideration  passed 
and  that  the  sale  of  fruit  trees  by  the  son 
was  a  misdemeanor  under  the  statute  and  the 
contract  was  therefore  void,  it  was  held  that 
the  father,  the  assignee  of  the  contract,  could 
not  successfully  defend  on  the  ground  that 
he  was  an  innocent  purchaser  for  value.  The 
court  said:  "It  is  admitted  that  the  only 
sum  of  money  paid  out  by  him  on  accouot  of 
this  transaction  was  $138.50.  The  respond- 
ent paid  that  sum  of  money  into  court,  to- 
gether with  interest  thereon,  and  the  judg- 
ment and  decree  in  this  case  directs  the  clerk 
to  deliver  that  sum  to  him.  The  cancellation 
of  the  pre-existing  indebtedness  from  the  ap- 
pellant, Walter  Hea,  to  his  father,  John  Hea, 
did  not  serve  to  constitute  him  an  innocent 
purchaser  for  value.  That  indebtedness  will 
still  exist  as  between  the  Heas.  No  security 
was  surrendered,  and  John  Hea  is  in  no  worse 
position  than  he  was  before  the  assignment. 
John  Hea  had  already  made  a  loan  of 
$2,104.50  to  his  son  long  before  this  fruit 
tree  deal  was  made.  He  had  made  the  loan 
for  the  purpose  of  enabling  his  son  to  make 
the  shipment  of  the  trees  and  conduct  the 
business,  and  entirely  independent  of  the  land 
contract.  He  did  not,  therefore,  part  with 
the  money  or  consideration  for  the  assign- 
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ment  of  this  land  contract.    It  was  a  mere 
cancellation  of  a  pre-existing  indebtedness." 

In  Lillibridge  v.  Allen,  100  la.  682,  69  N. 
W.  1031,  it  was  held  that  a  person  was 
not  a  bona  fide  purchaser,  as  against  prior 
equities  attaching  to  the  land,  where  it  ap- 
peared that  she  parted  with  no  security,  sur- 
rendered no  evidence  of  the  debt,  and  parted 
with  nothing  of  value,  but  that  the  entire 
consideration  for  the  conveyance,  if  any,  was 
the  payment  of  an  antecedent  debt,  due  for 
wages  for  services  rendered  by  the  grantee  to  . 
the  grantor. 

In  Anderson  v.  Buck,  66  la.  490,  24  N.  W. 
10,  it  appeared  that  on  an  exchange  of  prop- 
erty certain  property  was  conveyed  by  the 
plaintiff  to  the  defendant's  wife  at  the  re- 
quest of  her  husband,  both  of  whom  testified 
that  this  was  done  in  satisfaction  of  a  debt 
which  he  owed  her.  It  was  not  shown  that 
she  had  relinquished  any  security  which  she 
might  have  held  for  the  debt,  or  that  she 
surrendered  any  evidence  of  the  debt,  or  part- 
ed with  anything  of  value  in  the  transaction. 
The  court  held  that  while  it  might  be  that, 
as  between  her  and  her  husband,  the  transac- 
tion was  valid,  yet  she  did  not  acquire  an  in- 
terest in  the  property  superior  to  the  plain- 
tiff's right  to  a  rescission  of  the  exchange 
for  fraud. 

Where  it  appeared  that  a  person  took  cer- 
tain property,  aware  of  the  existence  of  a 
mortgage  thereon,  in  payment  of  a  precedent 
debt  of  a  little  more  than  a  third  of  its  value, 
which  was  already  well  secured  on  the  prem- 
ises, it  was  held  that  he  was  not  a  bona  fide 
purchaser.  Powell  v.  Jeffries,  4  Scam.  (111.) 
387. 

A  deed  by  a  devisee  in  a  will  of  all  his  in- 
terest in  the  real  estate  devised  to  him,  given 
in  satisfaction  of  an  antecedent  debt,  does 
not  constitute  the  grantee  a  bona  fide  pur- 
chaser for  value.  Matter  of  Bedell,  67  Misc. 
24,  124  N.  Y.  S.  430. 

In  Caviness  v.  Black  (Tex.)  33  S.  W,  712, 
it  was  held  that  a  purchaser  who  took  a  trust 
deed  of  a  certain  land  and  later  a  convey- 
ance of  it  without  notice,  in  payment  of  a 
pre-existing  debt  of  one  of  two  partners  who 
held  the  land  in  trust  for  the  other  partner, 
took  the  land  subject  to  the  trust. 

In  Freeman  v.  Tinsley  (Tex.)  40  S.  W. 
835,  it  was  held  that  where  land  had  been 
sold  by  an  independent  executor  without  au- 
thority to  sell  it,  a  conveyance  of  the  prop- 
erty by  the  vendee  to  his  wife  in  consideration 
of  an  antecedent  indebtedness,  and  the  as- 
sumption of  a  debt,  presumably  of  the  com- 
munity, did  not  constitute  the  wife  a  bona 
fide  purchaser  for  value  without  notice. 

In  Buckley  v.  Runge  (Tex.)  136  S.  W. 
533,  it  was  held  that  there  was  no  prejudi- 
cial error  in  refusing  to  allow  the  grantor 
in  a  deed  to  testify  that  the  consideration 


paid  was  a  precedent  indebtedness,  since  this 
was  not  such  a  consideration  as  would  con- 
stitute one  an  innocent  purchaser  for  value. 

In  Bloomfield  v.  Humason,  11  Ore.  229, 
4  Pac.  332,  it  was  held  that  a  grantee  taking 
a  conveyance  of  realty  in  payment  of  an  an- 
tecedent indebtedness,  but  whose  deed  con- 
tained a  fatal  misdescription  of  the  property, 
did  not  have  a  prior  equitable  right  to  an- 
other creditor  who  had  recovered  judgment 
against  the  holder  of  the  legal  title  and  had 
levied  on  the  property  under  an  execution  is- 
sued on  the  judgment. 

In  Masterson  v.  Crosby  (Tex.)  152  S.  W. 
173,  it  was  held  that  the  services  of  the 
grantee  in  a  deed  as  attorney  were  such  a 
valuable  consideration  in  law  as  to  enable 
him  to  hold  the  land  conveyed  as  an  inno- 
cent purchaser  for  value  and  without  notice 
against  those  thereafter  purchasing  under  & 
prior  unrecorded  deed  of  trust. 

But  the  relinquishment  by  a  person  taking 
a  conveyance  in  payment  of  an  antecedent 
indebtedness,  of  a  valid  security  which  he  be- 
fore held  for  his  debt,  and  which  cannot  be 
revived  so  as  to  place  him  in  the  same  situa- 
tion substant  tally  as  to  security  as  he  was  in 
prior  to  his  purchase,  may  of  itself  be  suffi- 
cient to  entitle  him  to  protection  as  a  bona 
fide  purchaser.  McCleery  v.  Wakefield,  76 
la.  529,  41  N.  W.  210,  2  L.R.A.  529 ;  Padgett 
V.  Lawrence,  10  Paige  (N.  Y.)  170,  4  Am. 
Dec.  232;  Alstin  v.  Cundiff,  52  Tex.  453.  So 
the  surrender  and  cancellation  of  a  promis- 
sory note  evidencing  a  valid  indebtedness,  es- 
pecially where  the  statute  of  limitations  has 
since  barred  the  indebtedness,  entitles  the 
purchaser  surrendering  the  evidences  of  that 
indebtedness  to  protection.  The  reason  is 
that  he  has  lost  a  valuable  right,  the  right 
to  sue  on  an  unbarred  claim,  and  to  that 
extent  his  position  has  been  changed  for 
worse.  Dunlap  v.  Green,  60  Fed.  242,  23  U. 
S.  App.  154,  8  C.  C.  A.  600;  Swenson  v.  Seale 
(Tex.)  28  S.  W.  143.  Thus  in  Tobin  v.  Ben- 
son (Tex.)  152  S.  W.  642,  the  court  said: 
"In  the  present  case  it  would  appear  that 
by  the  cancellation  and  surrender  of  his  notes 
appellee  yielded  up  his  right  of  action  there- 
on for  at  least  a  season,  and,  if  he  had  no 
knowledge  of  the  adverse  claim  of  appellant 
until  his  notes  became  barred,  that  he  there- 
by lost  a  valuable  right — that  is,  to  sue  upon 
an  unbarred  claim — and  that  his  position  was 
to  that  extent  changed  for  the  worse,  in  that 
he  parted  with  something  of  value  to  him  in 
giving  up  his  right  to  sue  and  recover  upon 
his  unbarred  notes,  and  is  confronted  at  least 
by  the  question  as  to  whether  or  not  he  can 
legally  collect  such  notes,  and  as  to  his  ven- 
dor being  acquitted  of  the  debt  if  he  elects 
to  plead  limitation  against  the  same,  and  it 
can  hardly  be  held  that  he  still  has  his  debt 
as  enforceable  in  law  as  when  he  surrendered 
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it.  A8  between  vendor  and  vendee,  a  pre- 
existing debt  is  a  valuable  consideration  exist- 
ing until  another  title  is  shown  which  is  bet- 
ter, and  until  that  is  done  the  vendee  has  a 
good  title.  If  he  comes  into  knowledge  of 
such  adverse  title  while  his  debt  exists,  he  has 
parted  with  nothing  valuable,  but,  if  after 
his  right  of  action  on  said  debt  is  impaired, 
it  would  appear  that  he  has  given  up  some- 
thing of  value,  and  it  would  seem  to  us  that 
a  clear  cause  of  action  is  of  more  value  even 
than  mere  extension  of  time,  which  is  recog- 
nized bv  the  authorities  as  a  sufficient  con- 
sideration  to  support  a  claim  of  innocent  pur- 
chaser." 

In  Illinois  it  has  been  held  that  receiving 
a  conveyance  merely  in  payment  of  a  pre- 
existing debt  is  not  sufficient  to  render  the 
transferee  a  bona  fide  purchaser  where  there 
is  a  collision  of  bona  fide  claims.  Powell  v. 
Jeffries,  4  Scam.  (111.)  387;  Furman  v.  Rap- 
elje,  67  111.  App.  31  (ninety-nine  year  lease). 
See  also  Metropolitan  Bank  v.  Godfrey,  23 
111.  579.  Compare  Bnnn  v.  Schnellbacher, 
63  111.  328,  45  K.  E.  227,  wherein  the  opin- 
ion of  the  appellate  court  (50  111.  App.  222) 
was  adopted  and  affirmed.  In  the  case  last 
cited  it  appeared  that  a  son  conveyed  cer- 
tain lots,  which  were  his  share  of  property 
obtained  by  him  and  others  by  means  of 
fraud,  to  his  father.  The  father  took  the 
property  from  his  son  in  payment  of  an  in- 
debtedness due  him,  and  surrendered  notes 
of  his  son,  and  the  lots  were  conveyed  to  him 
by  the  trustee  for  the  son  and  the  others. 
Under  these  circumstances,  the  court  held 
that  the  father  was  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice 
that  any  fraudulent  representations  had  been 
made,  and  could  not  be  held  for  the  amount 
for  which  the  son  was  liable  by  reason  of  his 
fraud.  The  court  held  that  the  averments 
of  the  bill  that  the  father  had  paid  no  con- 
sideration and  that  the  lots  were  subject  to 
the  equities  of  those  defrauded,  had  been  dis* 
proved  by  the  evidence. 

In  J.  S.  Brown  Hardware  Co.  v.  Catrett, 
45  Tex.  Civ.  App.  647,  101  S.  W.  559,  former 
appeal  86  S.  W.  1045,  it  was  held  that  where 
a  judgment  creditor  had  acquired  a  lien  on 
the  property  of  the  judgment  debtor  by  the 
record  of  the  abstract  of  judgment,  the  release 
of  this  lien  would  constitute  a  valuable  con- 
sideration for  a  conveyance  of  tlys  prop- 
erty and  that  the  grantee  acquired  title  ai 
a  purchaser  for  value. 

The  surrender  by  a  creditor  of  the  right 
to  enforce  a  judgment  just  recovered  as  a 
consideration  for  a  deed  which  was  the  abso- 
lute payment  of  the  greater  part  of  his  claim, 
which  for  years  had  remained  uncollected, 
was  not  an  act  divesting  himself  of  any  right 
or  security  to  his  own  prejudice,  but  was 
the  assumption  of  a  far  more  favorable  posi- 
tion, and  did  not  make  him  a  bona  fide  pur- 


chaser. Howells  V.  Hettrick,  160  N.  Y.  308, 
54  N.  E.  677,  affirming  13  App.  Div.  366,  43 
N.  y.  S.  183. 

In  Retsch  v.  Renehan,  16  N.  M.  541,  120 
Pac.  897,  it  appeared  that  the  consideration 
expressed  in  the  quitclaim  deed  given  was 
that  the  grantee  "has  canceled  and  confesses 
as  paid  a  certain  promissory  note"  of  the 
grantor.  The  court  held  that,  in  the  entire 
absence  of  any  evidence  showing  a  surrender 
or  cancellation  of  any  written  security  held 
by  the  creditor,  he  did  not  become  a  pur- 
chaser for  a  valuable  consideration. 

While  a  precedent  debt  is  not  considered 
a  valuable  consideration  so  as  to  make  a 
person  taking  a  conveyance  in  satisfaction 
thereof  an  innocent  purchaser  as  against  a 
prior  unrecorded  deed,  it  is  a  valuable  right 
between  the  parties;  and  when  they  contract 
with  reference  to  its  discharge  as  a  o<msid- 
eration  for  property  conveyed,  aa  between 
the  parties,  it  is  a  good  valuable  considera- 
tion. A  debt  surrendered  or  discharged  is  a 
right  lost  on  one  side  and  a  benefit  conferred 
on  the  other.  Hence,  as  a  precedent  debt  is 
a  valuable  consideration  between  the  parties, 
no  additK>nal  consideration  need  be  shown  to 
have  passed  to  the  grantor's  wife  to  give  va- 
lidity to  the  deed  and  she  cannot  impeach  the 
certificate  of  her  acknowledgment  to  the  deed. 
Webb  V.  Burney,  70  Tex.  322,  7  S.  W.  841. 
And  in  Harrington  v.  McFarland,  1  Tex. 
Civ.  App.  289,  21  S.  W.  116,  it  was  held  that 
a  city  could  not  be  deemed  to  have  had  notice 
of  fraud  because  it  had  patted  v^th  no  con- 
sideration for  the  conveyance,  but  had  ac- 
cepted it  solely  in  satisfaction  of  a  pre-exist- 
ing debt. 
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Maater  and  Servant  —  Dnty  to  Guard 
Dangerous  Maclilnorjr  —  Statute  — 
Effect  of  NoneompUanofl. 

Under  Code  Supp.  1913,  §  4099a2,  requir- 
ing every  owner,  agent,  superintendent,  etc., 
in  charge  of  any  place  where  machinery  is 
used  to  furnish  belt  shifters,  and,  wherever 
possible,  loose  pulleys,  and  requiring  that  all 
saws,  machinery,  etc.,  shall  be  properly 
guarded,  it  is  the  master's  affirmative  duty 
to  provide  such  protection,  and  his  failure  to 
do  so  is  actionable  negligence. 
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Assiunptioii  of  Risk  —  Breaeli  of  Stat- 
utory Duty  of  Master. 

Under  Code  Supp.  1913,  §  4999a2,  requiring 
owners,  etc.,  of  places  where  machinery  is 
used  to  guard  all  saws,  machinery,  etc.,  and 
section  4999a3  providing  that  where  the  mas- 
ter's machinery  or  appliances  are  defective, 
and  where  it  is  his  duty  to  furnish  reasonably 
safe  machinery  and  place  for  work,  the  serv- 
ant by  continuing  the  work  shall  not  assume 
the  risk  growing  out  of  such  defects  of  which 
he  may  have  had  knowledge  when  tiie  master 
also  knows  of  such  defect,  except  when  it  is 
the  servant's  duty  to  remedy  defects,  and  tiiat 
under  such  conditions  the  servant  shall  not 
be  deemed  to  have  waived  the  negligencei  11 
any,  unless  the  danger  is  so  imminent  that  a 
reasonably  prudent  man  would  not  have  con- 
tinued in  the  work,  and  that  the  statute  shall 
not  be  construed  to  include  risks  incident  to 
the  employment,  the  conditions  referred  to 
are  those  created  by  the  master's  negligence, 
and  which  it  is  the  duty  of  the  servant  in 
the  ordinary  course  of  his  employment  to 
remedy,  so  that  when  the  master  fails  in  his 
duty,  the  servant  does  not  assume  the  risk  by 
continuing  in  the  work,  except  when  it  is  his 
duty  to  remedy  the  defects,  and  even  then  he 
does  not  assume  the  risk,  unless  the  danger  is 
so  imminent  that  a  reasonably  prudeiit  person 
would  not  continue  therein. 

[See  note  at  end  of  this  case.] 

Deleeation   of   Statutory   Duty. 

A  master  delegating  the  discharge  of  his 
statutory  duties  to  his  servants  cannot  there- 
by  escape  liability  for  a  failure  of  the  agent 
to  perform  such  duty,  nor  by  his  discharge 
of  such  duty  in  a  negligent  or  careless  man- 
ner. 

Duty  as  Qualified  or  Absolute. 

Except  where  the  law  absolutely  enjoins 
the  doing  of  a  thing  as  a  duty,  it  is  the 
master's  duty  to  exercise  reasonable  care  to 
furnish  his  servant  a  reasonably  safe  place 
to  work  and  reasonably  safe  appliances;  but, 
when  the  statute  enjoins  the  doing  of  tilings 
absolutely,  his  duty  is  imperative. 

Assumption     of    Risk    —     lustruotiou 
Properly  Refused. 

Under  Code  Supp.  1913,  §§  4999a2,  4999a3, 
where  plaintiff,  a  woodworker,  was  injured 
while  working  with  a  combined  machine  on 
which  there  was  then  a  ripsaw  which  was  not 
guarded,  defendant's  requested  instruction 
that  if  the  daneer  in  using  the  unguarded 
saw  was  so  imminent  that  a  reasonably  pru- 
dent person  would  not  have  continued  in  the 
work,  the  servant  by  continuing  in  his  work 
waived  the  master's  negligence,  and  assumed 
the  risk,  is  properly  refused,  as  it  does  not 
differentiate  between  conditions  existing  when 
the  servant  in  the  ordinary  course  of  his  em- 
ployment had  a  duty  to  remedy  the  defects 
and  conditions  existing  when  no  such  duty 
rested  on  him. 

Statutes  —  Coustruotiom  —  Prior  State 
of  I<aur. 

A  study  of  the  law  as  it  was  prior  to  enact- 
ment of  the  statute  to  be  construed,  is  only 
profitable  in  so  far  as  it  may  aid  in  the  inter- 

gretation  of  the  act,  but  the  act  itself  is  the 
iw  which  must  govern  the  court. 


Rules  of  Ooastruotiou  —  Vi 
Statute. 

The  rules  for  the  construction  of  statutes 
are  only  valuable  in  so  far  as  their  applicar 
tion  enables  the  court  to  better  ascertain  the 
intent  of  the  legislature,  as  expressed  in  the 
statute,  and  where  the  statute  is  plain  and 
unambiguous  there  is  no  room  for  construe^ 
tion. 

Appeal  from  District  Court,  Linn  county  t 
Tbbighlsh,  Judge. 


Action  by  P.  B.  Correll,  plaintiff,  a(^ 
Williams  and  Hunting  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the   opinion.     Ar- 

FIBHED. 

Dawley,  Jordan  d  Datdey  for  appellant. 
Rickel  d  Dennis  for  appellee.  ^ 

[572]  Qativob,  J. — ^This  case  was  before 
this  court  and  determined  by  it  on  the  25th 
of  September,  1914.  The  finding  then  was 
adverse  to  appellant.  At  the  same  term  in 
which  the  opinion  was  filed,  a  petition  for 
rehearing  was  submitted  and  later  a  rehear- 
ing granted.  The  case  is  again  before  us 
for  determination  upon  the  merits  of  the 
original  appeal. 

The  facts  of  the  case  are  substantially  as 
follows:  The  defendants  were  conducting  a 
woodworking  establishment  in  Cedar  Bapids. 
Plaintiff  was  a  woodworker.  Prior  to  the 
accident,  he  had  been  engaged  at  his  trade 
for  about  four  years,  the  last  13  months  of 
which  he  was  employed  by  the  defendants. 
He  was  employed  to  do  general  work.  This 
required  him  at  times  to  use  different  ma- 
chines, owned  and  operated  by  the  defendants 
in  and  about  their  business.  At  the  time 
of  his  injury,  he  was  working  with  a  com- 
bined machine  on  which  was  then  a  ripsaw. 
In  some  of  the  work  done  with  this  machine, 
guards  were  used;  but  for  other  kinds  of 
work,  including  ripsawing,  no  guards  were 
[573]  used.  At  the  time  of  the  accident,  the 
plaintiff  was  using  the  machine  for  ripsawing, 
and  it  was  unguarded.  The  manner  in  which 
the  accident  happened  was,  as  shown  by  the 
testimony,  as  follows.  He  was  ripsawing 
pieces  of  oak  wood  which  were  about  18  inches 
long,  8  inches  wide,  and  31  inches  thick.  His 
purpose  was  to  make  them  of  the  width  of 
71  inches.  The  wood  was  green,  and  inclined 
to  bind  against  the  saw.  To  lessen  this  and 
to  reduce  the  possibility  of  danger,  he  ad- 
justed the  saw  and  table  so  that,  in  pushing 
the  board  over  the  saw,  the  groove  would  be 
cut  about  one  half  the  thickness  of  the  board. 
He  then  turned  it  over,  again  running  the 
board  through.  The  second  cutting  finished 
the  operation.  He  had  cut  two  or  three  of 
the  blocks  before  he  was  injured,  all  of  them 
bothering  him  somewhat  because  of  a  ten- 
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dencj  to  bind.  He  took  up  the  block  whieh 
was  being  sawed  at  the  time  of  the  injury 
and  pushed  it  over  the  saw.  As  it  was  bind- 
ing some,  he  endeavored  to  hold  it  down  with 
his  left  hand  while  pushing  it  with  his  right 
hand.  This,  he  claims,  was  done  to  prevent 
its  rising  and  falling  back  against  him* 
While  BO  engaged,  the  block  was  knocked  from 
his  hands,  and  his  left  hand  came  in  con- 
tact with  the  saw,  resulting  in  the  injuries 
complained  of. 

There  was  evidence  on  the  part  of  the  de- 
fendants to  the  effect  that  the  nutnager  of 
the  mill,  acting  for  the  defendant,  had  pre- 
viously called  the  plaintiff's  attention  to  a 
guard,  and  asked  him  if  he  could  put  it  on, 
to  which  it  is  claimed  that  the  plaintiff 
replied  that  he  could.  The  conversation,  how- 
ever, was  denied  by  the  plaintiff.  The  plain- 
tiff's action  is  based  upon  a  oharge  of  negli- 
gence^ and  the  negligence  charged  is  that 
the  defendants  failed  to  provide  plaintiff  with 
a  safe  place  to  work;  that  they  failed  to 
properly  guard  th^  ripsaw;  did  not  provide 
pr<^>er  and  safe  appliances  for  doing  the 
work  required  of  the  plaintiff. 

The  answer  was  a  general  denial,  and  a  plea 
of  assumption  of  risk,  based  upon  the  all^ga- 
tion  that  the  saw  and  appliances  with  which 
plaintiff  was  working  at  the  time  were  the 
[574]  same  that  he  had  used  for  months,  and 
were  in  the  same  condition,  and  that  he  knew 
the  saw  was  unguarded. 

There  was  a  trial  to  a  jury,  resulting  in 
a  verdict  for  the  plaintiff,  and,  judgment  be- 
ing entered  upon  the  verdict,  defendants  ap- 
peal, and  assign  several  errors  upon  which 
they  predicate  a  right  to  have  a  reversal. 
The  first  relates  to  an  assumption  of  risk, 
the  charge  being  that  the  court  erred,  not 
only  in  the  giving  of  instructions  upon  this 
question,  but  in  refusing  to  give  instructions 
asked  by  the  defendants.  In  speaking  of 
assumption  of  risk,  we  take  it  that  counsel 
do  not  refer  to  that  risk  which  is  ever  pres- 
ent with  and  attendant  upon  the  employment, 
when  the  master  has  done  his  full  duty  to  the 
servant,  but  rather  that  added  risk  which 
comes  from  a  failure  of  the  master  to  dis- 
charge his  duty  to  the  servant. 

A  proper  understanding  of  this  controversy 
involves  the  following  provisions  of  our  stat- 
ute. Section  4999-a2  of  the  Code  Supplement 
of  1913  provides: 

"It  shall  be  the  duty  of  the  owner,  agent, 
superintendent  or  other  person  having  charge 
of  any  manufacturing  or  other  establishment 
where  machinery  is  used,  to  furnish  and  sup- 
ply or  cause  to  be  furnished  and  supplied 
therein,  belt  shifters  or  other  safe  machanical 
contrivances  for  the  purpose  of  throwing  belts 
on  and  off  pulleys,  and,  whenever  possible, 
machinery  therein  shall  be  provided  with 
loose  pulleys ;  all  saws,  planers,  cogs,  gearing, 
belting,  shafting,  set  screws  and  machinery 


of  every  description  therein  sliall  be  properly 
guarded.  No  person  under  sixteen  years  of 
age,  and  no  female  under  eighteen  years  of 
age  shall  be  permitted  or  directed  to  clean 
machinery  while  in  motion.  Children  under 
sixteen  years  of  age  shall  not  be  permitted 
to  operate  or  assist  in  operating  dangerous 
machinery  of  any  kind." 

Section  4999-a3  provides: 

"That  in  all  cases  where  the  property, 
works,  machinery  or  appliances  of  an  employ- 
er are  defective  or  out  of  repair,  and  where 
it  is  the  duty  of  the  employer  from  the  char- 
acter of  the  place,  work,  machinery  or  ap- 
pliances to  furnish  reasonably  [575]  safe 
machinery,  appliances  or  place  to  work,  the 
employee  shall  not  be  deemed  to  have  assumed 
the  risk,  by  continuing  in  the  prosecution  of 
the  worky  growing  out  of  auy  defect  as  afore- 
said, of  which  the  employee  may  have  been 
knowledge  when  the  employer  had  knowledge 
of  such  defect,  except  when  in  the  usual  and 
ordinary  course  of  his  employment  it  is  the 
duty  of  such  employee  to  make  the  repairs, 
or  remedy  the  defects*  Nor  shall  the  employee 
under  such  conditions  be  deemed  to  have 
waived  the  negligence,  if  any,  unless  the  dan- 
ger be  imminent  and  to  such  extent  that  a 
reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work;  but 
this  statute  shall  not  be  construed  so  as  to 
include  such  risks  as  are  incident  to  the 
employment.'' 

The  first  section  above  set  out  was  enacted 
by  the  29th  General  Assembly  (Chapter  149, 
Section  2) ;  the  second  by  the  3dd  General 
Assembly  (Chapter  219,  Section  1).  The 
first  section  has  been  construed  several  times 
by  this  court,  and  held  to  impose  upon  the 
master  an  affirmative  duty  to  provide  the  pro- 
tection therein  required,  and  that  a  failure 
to  do  so  is  negligence  per  se.  See  Obenchain 
V.  Harris,  148  la.  86,  126  N.  W.  960;  Poli 
v.  Numa  Block  Coal  Co.  149  la.  104,  127  N. 
W.  1105,  33  L.R,A.(N.S.)  646;  Stephenson 
v.  Sheffield  Brick,  etc.  Co.  151  la.  371,  130 
N.  W.  586;  Miller  v.  Cedar  Rapids  Sash,  etc. 
Co.  153  la.  735,  134  N.  W.  411;  McCarney 
V.  Bettendorf  Axle  Co.  166  la.  418,  136  N.  W. 
920.  It  will  be  noticed  that  Section  4999-a2» 
above  set  out,  makes  it  the  duty  of  the  owner, 
agent,  superintendent  or  other  person  having 
charge  of  any  manufacturing  or  any  other 
establishment  where  machinery  is  used,  to 
properly  guard  all  saws  used  in  and  about  the 
business.  The  legislature  imposing  this  duty 
upon  the  manufacturer  undoubtedly  consid- 
ered it  necessary  and  proper  to  be  done  for 
the  safety  of  the  employee.  Negligence  al- 
ways presupposes  a  duty,  either  legal  or  con- 
tractual. A  duty  being  imposed,  a  failure  to 
discharge  it,  resulting  in  injury  to  another, 
is  actionable  negligence.  Therefore,  we  start 
with  the  proposition  that  it  was  the  duty  of 
these  defendants  [576]  to  properly  guard  the 
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saw  furnished  the  plaintiff  for  use  in  and 
about  its  factory.  When  properly  guarded, 
the  servant  assumed  the  risk  incident  to  its 
use.  When  not  properly  guarded,  he  did 
not  assume  the  risk  incident  *to  its  use,  though 
he  continued  to  use  it  in  its  unguarded  condi- 
tion, except  as  hereinafter  stated.  This  is 
as  far  as  we  are  required  to  consider  the 
first  section  in  its  application  to  the  case 
under  consideration. 

In  the  next  subdivision  of  Section  4099, 
hereinbefore  set  out,  the  legislature  recog- 
nized not  only  the  common-law  obligation  of 
the  master  to  furnish  a  reasonably  safe  place 
to  work  and  reasonably  safe  appliances,  ma- 
chinery and  tools  with  which  to  do  the  work, 
but  also  the  provisions  of  Section  4999-a2; 
and  says  that  the  employee  shall  not  be 
deemed  to  have  assumed  the  risk  by  continuing 
in  the  prosecution  of  the  work,  when  the  risk 
is  due  to  defects  in  the  machinery  furnished 
or  due  to  a  failure  of  the  master  to  perform 
the  duties  of  a  master,  imposed  by  the  com- 
mon law  or  the  statute,  even  though  the  em- 
ployee have  knowledge  of  such  dereliction, 
when  it  appears  that  the  master  also  had 
knowledge,  unless  it  be  made  to  appear  that 
it  was  the  duty  of  the  employee,  in  the  usual 
•and  ordinary  course  of  employment,  to  make 
repairs  or  remedy  the  defects;  and  then  he 
is  deemed  to  have  assumed  the  risk  or  waived 
the  master's  negligence  only  when  the  danger 
is  imminent  and  to  such  an  extent  that  a 
reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work. 

It  will  be  noted  from  these  statutes  that 
there  was  a  purpose  on  the  part  of  the  leg- 
islature to  change  the  law  as  heretofore  an- 
nounced and  followed,  touching  the  assump- 
tion of  risk  due  to  the  negligence  of  the 
master.  The  old  rule  was  that,  where  the 
master  had  failed  to  discharge  the  duty  of 
a  master,  and  the  servant  knew  this  and 
continued  to  work  without  complaint  and 
without  promise  of  repair,  he  assumed  all 
the  added  risk  due  to  the  master's  dereliction 
of  duty.  Under  this  statute,  he  does  not  do 
ao.  Its  provisions  are  that,  where  [577]  it 
is  the  duty  of  the  master  to  do  the  things 
contemplated  by  the  statute,  or  imposed  upon 
the  master  by  common  law,  the  employee 
does  not  assume  the  risk  of  such  dereliction  of 
duty  by  continuing  to  work,  when  he  and 
the  master  both  have  knowledge  of  the  mas- 
ter's shortcomings.  To  this,  however,  excep- 
tion is  made  when,  in  the  usual  and  ordinary 
course  of  his  employment,  it  is  the  duty  of 
the  employee  to  make  such  repairs  or  remedy 
such  defects.  Proceeding  further,  however, 
the  legislature  says  that,  even  where  it  is 
the  duty  of  the  servant  to  repair,  the  servant 
shall  not  be  deemed  to  have  assumed  the  risk 
or  waived  the  negligence  unless  the  danger 
be  imminent,  so  that  a  reasonably  prudent 


man  would  not  continue  in  the  prosecution 
of  the  work. 

The  conditions  referred  to  are  those  which 
are  created  by  the  master's  negligence  and 
which  it  is  the  duty  of  the  servant,  in  the 
ordinary  course  of  his  employment,  to  remedy. 
These  must  necessarily  refer  to  the  ordinary 
risks  which  flow  from  the  master's  negligence. 
Such  risks,  he  does  not  assume  by  continuing 
to  work,  even  though  it  is  his  duty,  in  the 
ordinary  course  of  his  employment,  to  make 
repairs.  The  only  risks  which  he  is  deemed 
to  have  assumed  by  continuing  to  work  (when 
it  is  his  duty,  in  the  ordinary  course  of  his 
employment,  to  make  repairs)  are  those  risks 
which  flow  from  conditions  which  render  dan- 
ger imminent  to  him  if  he  continues  to  work. 
Then  he  cannot  continue  to  work  without 
making  the  repairs,  if  a  reasonably  prudent 
man  would  not  have  continued  to  work 
without  making  repairs  or  remedying  the 
defects. 

To  give  the  statute  its  proper  meaning  and 
to  correctly  express  the  thought  of  the  l^is* 
lature  and  to  make  the  law  conform  to  the 
evident  intent  and  purpose  of  the  legislature, 
as  expressed  in  this  statute,  it  must  be  read 
as  follows:  It  is  the  duty  of  the  master  to 
furnish  the  servant  a  reasonably  safe  place 
in  which  to  do  the  work  assigned,  and  reason- 
ably safe  tools  or  appliances  with  which  to 
accomplish  his  work.  [578]  If  he  fails  in  this, 
or  the  place  or  instrumentalities  become,  with 
his  knowledge,  defective  or  out  of  repair, 
the  servant  shall  not  be  deemed  to  have 
assumed  the  risk  incident  to  such  defects  or 
want  of  repair,  by  continuing  in  the  prosecu- 
tion of  the  work,  except  when,  in  the  usual 
and  ordinary  course  of  his  employment,  it 
is  the  duty  of  the  servant  to  make  the  repairs 
or  remedy  the  defects;  but,  under  such  con- 
ditions (that  is,  where  defects  exist  and  it 
is  the  duty  of  the  servant  is  the  usual  and 
ordinary  course  of  his  employment  to  remedy 
them),  he  shall  not  be  deemed  to  have  as- 
sumed the  risk  by  continuing  in  the  employ- 
ment, unless  the  danger  of  continuing  is  so 
imminent  and  to  such  an  extent  that  a  rea- 
sonably prudent  person  would  not  have  con- 
tinued in  the  prosecution  of  the  work  with- 
out making  the  repairs  or  remedying  the 
defects. 

Any  other  interpretation  of  the  statute 
would  lead  to  the  conclusion  that,  if  the  mas- 
ter furnished  a  place,  and  put  the  servant 
in  the  place  and  furnished  him  with  the  tools 
to  discharge  the  master's  business,  the  master 
would  not  be  liable  if,  peradventure,  he  was 
so  grossly  negligent  in  furnishing  the  place 
and  implements  that  imminent  danger  was 
thereby  created;  that  the  grosser  the  negli- 
gence of  the  master  and  the  greater  the  dan- 
ger to  the  servant,  the  less  liability  there 
was  from  resulting  injury,  even  though  no 
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duty  rested  on  the  servant  to  remedy  condi* 
tions. 

It  will  be  noticed  that  the  statute  provides 
exemptions  to  the  servant  from  all  assump- 
tion of  risk  due  to  the  master's  failure  to 
discharge  the  duties  of  a  master.  He  assumes 
no  risk  due  to  the  failure  of  the  master, 
whether  imminent  or  otherwise,  imless  it  was 
his  duty,  in  the  ordinary  course  of  his  busi* 
ness,  to  make  repairs  or  remedy  the  defects 
out  of  which  the  danger  arose.  If  the  failure 
of  the  master  to  furnish  a  reasonably  safe 
place  to  work  or  reasonably  safe  tools  or  ap« 
pliances  does  not  suggest  such  danger  that  a 
reasonably  prudent  man  would  apprehend  im- 
minent danger  therefrom  while  discharging 
his  duties  for  the  master,  he  may  continue 
[5791  to  work  without  making  the  repairs  or 
remedying  the  defects,  though  it  was  his 
duty,  in  the  ordinary  course  of  his  employ- 
ment^ to  make  repairs  or  remedy  defects.  But 
it  the  dangers  are  imminent  and  to  such  an 
extent  that  a  reasonably  prudent  person 
would  not  continue  without  remedying  the 
defects  or  making  the  repairs,  then  the  serv- 
ant, if  he  proceeds  without  doing  so  and  is 
injured  by  reason  cnereoi,  cannot  recover. 

Summarizing  the  statute,  we  have  to  say 
that  the  statute  presupposes  negligence  of 
the  master;  a  duty  on  the  part  of  the  servant 
in  the  ordinary  course  of  his  employment  to 
remedy;  no  assumption  of  risk  from  the  neg- 
ligence of  the  master,  unless  a  duty  to  rem- 
edy defects  or  make  repairs  is  imposed  on  the 
servant;  nor  then  (under  such  conditions), 
unless  the  danger  is  imminent,  etc.  This  we 
take  to  be  the  correct  interpretation  of  the 
purpose  and  intent  of  the  legislature,  as  ex- 
pressed in  the  statute. 

Now  the  mere  fact  that  the  servant,  with 
knowledge  of  the  master's  dereliction  and 
duty,  continued  in  the  work  without  com- 
plaint and  without  promise  of  repair,  does 
not  defeat  the  servant  if  injured,  although  he 
knew  and  appreciated  that  there  was  some 
added  risk  involved  in  continuing  the  work 
under  these  conditions.  He  does  not  assume 
the  added  risk,  unless  it  was  his  duty,  in  the 
ordinary  course  of  his  employment,  to  remedy 
the  defect,  and  then  only  when  the  dangers 
from  the  defect  are  such  that  a  reasonably 
prudent  man  would  not  continue  to  work 
without  making  the  repairs. 

Common  knowledge  tells  us  that  the  master 
does  not  and  cannot,  with  his  own  hands,  or 
by  or  through  his  own  personal  effort,  dis- 
charge all  the  duties  which  the  law  enjoins 
upon  him  for  the  protection  of  the  servant. 
He  must  delegate  the  discharge  of  these 
duties  to  someone.  True,  when  he  delegates 
it,  he  cannot  escape  liability  for  a  failure  of 
the  party  to  whom  the  duty  is  delegated  to 
perform  the  duty;  nor  can  he  escape  liability 
if  the  party  to  whom  he  does  delegate,  dis- 


charges the  duty  in  a  negligent  or  earnest 
manner.  [580]  The  duty  is  his  and  the  re- 
sponsibility is  his,  no  matter  how  menial 
the  servant  may  be  to  whom  he  delegates  the 
performance  of  the  duty  he  owes,  and  if  one 
is  injured  by  a  failure  to  discharge  the  duty, 
he  must  respond  to  the  one  injured.  But 
while  these  duties  must,  in  the  very  nature  of 
things,  often  be  delegated  to  s<Mneone,  and 
while  the  master  is  still  holden  responsible 
for  the  doing  of  it  and  the  manner  of  its 
doing,  to  the  one  to  whom  he  owes  the  per- 
formance of  the  duty,  it  is  no  less  the  master's 
act  when  done,  and  no  less  the  master's  omis- 
sion if  not  done.  It  will  be  noted  in  this 
provision  of  the  statute.  Sec.  4999-a3,  that 
it  is  provided  that,  where  the  master  is  der- 
elict in  the  performance  of  his  statutory 
or  common-law  duty,  the  employee  is  not 
deemed  to  have  assumed  the  risk  by  continu- 
ing to  prosecute  the  work  growing  out  of 
any  defect  aforesaid  of  which  the  employee 
may  have  had  knowled^'e,  when  the  employer 
had  knowledge  of  such  defect. 

In  the  case  before  us,  the  jury  might  hare 
found  that  both  the  employer  and  the  em 
ployee  had  knowledge  that  the  saw  was  un- 
guarded. Under  this  statute,  the  servant  as- 
sumes none  of  the  risks  referred  to  in  the 
statute  that  the  arise  from  the  failure  of  the 
master  to  discharge  tiie  duties  of  a  master. 
Under  such  circumstances,  the  servant  does 
not,  by  continuing  to  work,  assume  the  risk 
incident  to  such  conditions,  except  as  herein- 
after indicated.  Under  this  statute,  the  serv- 
ant assumes  no  risks  that  arise  from  the 
master's  failure  to  furnish  him  a  reasonably 
safe  place  to  work  and  reasonably  safe  tools 
and  appliances  with  which  to  do  the  work. 
The  duty  to  furnish  these  rests  upon  the 
master,  and  he  must  discharge  them  if  he 
would  escape  liability  for  injuries  resulting 
therefrom.  Except  where  the  law  absolutely 
enjoins  the  doing  of  a  thing  as  a  duty,  it  is 
the  duty  of  the  roaster  to  exercise  reasonable 
care  to  see  that  the  duty  is  performed,  and 
to  furnish  the  servant  a  reasonably  safe  place 
to  work  and  reasonably  safe  appliances 
When  the  statute  enjoins  the  doing  of  the 
thing  absolutely,  the  duty  is  imperative. 

[581]  It  makes  no  difference  whether  the 
risks  arising  from  the  master's  failure  are 
imminent  or  otherwise.  His  duty  is  the  same, 
no  matter  what  the  risk  are  that  arise  from 
a  failure  to  discharge  the  duty.  The  failure 
of  the  master  to  discharge  the  duty  of  a 
master  rests  upon  the  master,  not  upon  the 
servant.  If,  in  the  ordinary  conrse  of  his 
employment,  it  is  the  duty  of  the  servant 
to  make  repairs  or  remedy  defects,  he  does  not 
assume  risks  due  to  the  master's  failure  to 
discbarge  the  duties  of  a  master,  by  continu- 
ing to  work  without  making  the  repairs  him- 
self, unless  the  risk  of  continuing  to  work 
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without  doing  so  is  so  imminent  that  a  rea- 
sonably prudent  person  would  not  continue 
in  the  woric  without  making  repairs  or  rem- 
edying the  defects.  The  only  condition  under 
which  the  servant  can  be  said  to  assume 
any  of  such  risks  is  when,  in  the  ordinary 
course  of  his  employment,  it  is  his  duty 
to  make  repairs  or  remedy  the  defects  The 
statute,  however,  expressly  provides  that,  un- 
der  9uoh  conditions  (that  is,  where  the  mas- 
ter knows  of  the  defects  and  it  is  the  duty 
of  the  servant,  in  the  ordinary  course  of  his 
employment,  it  was  his  duty  to  remedy  them, 
ant  does  not  assume  the  risk,  unless  the  risk 
is  imminent,  so  that  no  man  of  ordinary 
prudence  would  continue  to  work  without 
remedying  the  defects.  If  he  does  not  assume 
to  make  the  repairs,  he  assumes  no  risk  from 
defects  known  to  the  master.  If,  in  the  ordi- 
nary course  of  his  employment,  it  is  his  duty 
to  make  the  repairs  or  remedy  the  defects, 
he  assumes  only  imminent  risks, — risks  so 
imminent  that  a  man  of  ordinary  prudence 
would  not  work  without  repairing  or  remedy- 
ing the  defects,  or  having  them  remedied. 

It  is  the  contention  of  the  defendant,  and 
on  this  contention  he  bases  a  right  to  re- 
versal, that  the  statute  makes  two  distinct 
and  separate  grounds  on  which  liability  may 
be  avoided:     (1)  That  the  danger  is  due  to 
a  defect  or  defects  known  to  the  master  which 
the  servant,  in  the  ordinary  course  of  his  em- 
injury  was  due  to  conditions  that  rendered 
the  place  or  the  instrumentalities  so  unsafe 
that  danger  or  injury  [682]  from  them  was 
so  imminent  and  so  certain  to  happen  to  the 
servant,  if  he  continued  the  work,  that,  as 
a  reasonably  prudent  man,  having  due  regard 
for  his  own  safety,  he  would  not  have  con- 
tinued in  the  work  without  complaint  and 
without  promise  of  repair;   that,  where  the 
conditions  existing  and  confronting  the  serv- 
ant are  such  that  to  proceed  in  the  use  of 
the  instrumentalities  supplied,  or  to  continue 
in  the  place  furnished,  disclosed  manifestly 
such   imminent  danger  to  the  servant's  life 
or  limb  that  a  due  regard  therefor  (that  is, 
for  his  own  safety)  required  him  to  remove 
himself  from  the  zone  of  such  impending  and 
threatening  peril;  that  if  he  did  not  do  it, 
he  cannot  complain  of  the  injuries  received', 
although  the  condition  that  confronted  him 
was   due    to   the  master's   negligence   alone 
and  permitted  to  continue  with  his  knowledge, 
and  this  without  any  duty  on  the  part  of  the 
servant  to  remedy  the  defects.     With   this 
thought  in  mind,   the  defendant   asked  the 
following  instruction,'  and  complains  of  the 
court's  refusal  to  give  it: 

"If  the  danger  in  using  the  ripsaw  without 
a  guard  was  so  imminent  that  a  reasonably 
prudent  man  would  not  have  continued  to 
the  work,  then  the  plaintiff,  by  continuing  in 
the  work,  waived  the  alleged  negligence  of 


the   defendant   and   assumed   the   risk,   and 
would  not  be  entitled  to  recover." 

We  think,  however,  that  this  instruction 
does  not  correctly  express  the  law,  for  the 
reason  that,  under  the  statute,  the  servant 
was  not  required  to  desist  from  work  because 
the  master  had  failed  to  discharge  his  statu- 
tory duty;  that,  in  continuing  to  work,  he 
did  not  assume  the  risk  of  danger  flowing 
directly  from  this  failure,  except  where,  in 
the  ordinary  course  of  his  employment,  it  was 
his  duty  to  make  repairs  or  remedy  defects, 
and  then  only  when,  with  defects  unremedied, 
the  risk  was  imminent,  so  that  a  reasonably 
prudent  man  would  not  continue  to  work  in 
work;   that  the  phrase,  "nor  shall  the  em- 
ployee under  such   conditions  be  deemed  to 
have  waived  the  negligence,"  relates  to  such 
conditions  as  the  servant  permitted  to  exist 
when,   in   the  ordinary   [583]    course  of  his 
employment  to  remedy  the  defects),  the  serv- 
and  the  existence  of  which  made  danger  im- 
minent;   that  the  servant  does  not  assume 
risks  from  these  conditions  which  the  master 
has  knowingly  permitted  to  exist,  unless  it 
was  the   servant's  duty  to   repair  them   in 
the  ordinary  course  of  his  employment,  and 
then  he  waives  the  master's  negligence  and 
assumes  the  risk  only  when  the  conditions 
permitted  to  exist  render  the  place  so  danger- 
ous or  the  instrumentalities  so  unsafe  that 
a  reasonably  prudent  man  would  not  continue 
in  the  prosecution  of  the  work  because  of 
the  imminence  of  the  danger;  that  the  first 
part  of  the  statute  relieves  the  servant  from 
assumption  of  risks  known  to  the  master, 
arising  out  of  the  master's  failure  to  dis- 
charge his  statutory  duty,  except  where  the 
servant   is   charged   with    the   duty,   in    the 
ordinary  course  of  his  employment,  of  mak- 
ing repairs  or  remedying  defects;  that  he  can 
be  said  to  have  waived  the  master's  negligence 
and  assumed  the  added  risk  only  where  the 
danger    is    imminent    and    the    servant    has 
agreed,  or  it  was  his  duty,  in  the  ordinary 
course  of  his  employment,  to  do  the  things 
complained  of  for  the  master,  and  has  failed. 
So  we  find  and  hold  that  the  instruction 
asked  is  wrong  in  this:     That  it  does  not 
differentiate  between  conditions  existing  when 
the  servant  agreed  to  remedy;    (2)   that  the 
ployment,  has  a  duty  to  remedy  defects  or 
make  repairs,  and  conditions  existing  where 
no  such  duty  rests  upon  the  servant.    Mak- 
ing the  statute  apply  concretely  to  the  case 
at  bar,  we  find  that  it  was  the  statutory 
duty  of  the  defendant  to  guard  this  saw. 
It   was    not   guarded.     The    defendant   con- 
tinued to  use  it  without  the  guard.    Follow- 
ing defendant's   contention,   we  would  have 
to  say  that,  the  fact  being  that  the  plaintiff 
used  this  saw  without  a  guard,  the  jury  should 
deny  him  recovery  if,  in  their  judgment   (or 
they  found  the  fact  to  be),  the  danger  from 
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Its  use  was  imminent  to  such  an  extent  that 
A  reasonably  prudent  man  would  not  have 
continued  to  use  it;  and  this  though  it  was 
not  the  duty  of  the  servant  to  place  a  guard 
upon  it. 

[584]  In  so  saying,  it  would  be  necessary 
for  us  to  eliminate  much  of  the  statute.  The 
statute  says  that,  where  it  is  the  duty  of 
the  employer,  from  the  character  of  the  place, 
work,  machinery  or  appliances,  to  furnish 
reasonably  safe  machinery,  appliances  or 
place  to  work,  the  employee  shall  not  be 
deemed  to  have  assumedf  by  continuing  the 
prosecution  of  work,  the  risk  growing  out  of 
any  defects  aforesaid  of  which  the  employee 
may  have  had  knowledge,  when  the  employer 
had  knowledge  of  such  defects,  unless  it  was 
the  duty  of  the  employee,  in  the  usual  and 
ordinary  course  of  his  employment,  to  make 
the  repairs  or  remedy  the  defects.  Under  this 
construction,  there  would  be  no  liability  on 
^he  part  of  the  employer  if  he  furnished  a 
place  that  was  imminently  dangerous,  or 
tools  or  appliances  that  a  reasonably  pru- 
dent man  would  not  use,  because  the  servant 
would  then  assume  the  risk  involved  in  the 
'use  of  such  instrumentalities.  The  greater 
the  danger  to  the  servant  from  the  instru- 
mentalities furnished,  the  less  liability 
there  would  be  on  the  part  of  the  master  to 
respond  for  injuries,  Uiough  he  alone  was 
charged  with  the  duty  of  remedying  defects 
that  caused  the  injury. 

The  statute  does  not,  however,  so  say.  The 
statute  says  that  the  servant  shall  not  assume 
the  risks  unless  it  is  his  duty,  in  the  ordinary 
•course  of  his  employment,  to  make  repairs 
and  remedy  defects,  and  then  only  when  the 
risk  is  so  imminent  that  a  reasonably  prudent 
man  would  not  continue  without  making  re- 
pairs or  remedying  defects  or  having  it  done. 
We  are  not  concerned  so  much  about  the 
law  as  it  was,  as  we  are  concerned  about 
the  law  as  it  is.  It  must  be  conceded  that 
the  legislature  is  omnipotent  within  the  lim- 
its of  its  constitutional  rights.  When  it 
speaks,  the  courts  listen  and  obey.  A  study 
•of  the  law  as  it  was  prior  to  the  enactment 
of  the  statute  in  question  is  profitable  only 
in  so  far  as  it  may  aid  in  the  interpretation 
•of  the  act  of  the  legislature,  but  the  act  itself 
constitutes  the  law  which  must  govern  the 
court.  It  is  not  for  us  to  say  that  it  is  a 
departure  from  prior  legislation,  nor  that  it 
contravenes  the  pronouncements  [585]  of  this 
•court  upon  the  same  subject.  All  this  must 
yield  to  the  latest  pronouncement  of  the  leg- 
islature upon  the  same  subject.  It  is  not 
lor  US  to  say  that  an  act  of  the  legislature 
•spears  unreasonable  or  even  unfair  whex 
enforced,  if  the  enactment  was  within  the  con- 
stitutional power  of  the  legislature  to  make. 

The  act  under  consideration,  and  we  think 
it  controls  the  rights  of  the  parties  in  this 


suit,  is  plain  and  unambiguous.  The  rules 
for  the  interpretation  and  construction  of 
legislative  enactments  are  valuable  only  in 
so  far  as,  in  their  application,  we  are  able 
to  better  ascertain  and  determine  the  intent 
of  the  legislature  as  expressed  in  the  act. 
Where  the  act  is  plain  and  unambiguous, 
there  is  no  room  for  construction.  Nowhere 
in  the  act  does  it  appear  that  the  employee 
assumes  any  risks  incident  to  the  negligence 
of  the  master,  where  the  master  knows  oi 
the  conditions  which  constitute  the  negligence, 
except  where,  in  the  ordinary  course  of  the 
servant's  employment,  it  is  the  duty  of  the 
servant  to  make  repairs  or  remedy  defects. 
What  could  be  plainer  than  to  say,  under 
euch  conditions,  "nor  shall  the  employee  un- 
der such  conditions  be  deemed  to  have  waived 
the  negligence,  if  any,  unless  the  danger  be 
imminent  and  to  such  an  extent  that  a  reason- 
ably prudent  person  would  not  have  continued 
in  the  prosecution  of  the  work." 

Men  must  work  to  live.  There  is  a  class 
of  men  in  the  world  who  depend  upon  their 
daily  labor  for  the  maintenance  of  themselves 
and  family.  They  are  skilled  in  certain  lines 
of  work,  and  seek  employment  in  these  lines. 
There  are  men  whose  business  it  is  to  employ 
these  men  for  their  own  profit.  Without  the 
labor  of  these  men,  these  institutions  could 
not  thrive  or  even  live.  The  law  has  assumed 
to  protect  the  wage-earner.  Public  policy 
demands  that  he  have  protection  in  the  per- 
formance of  the  world's  work,  and  enjoins 
upon  the  master  certain  duties  for  protection, 
as  indicated  in  the  acts  hereinbefore  set  out. 
Even  when  these  factories  and  places  where 
men  are  required  to  work  are  carefully  guard- 
ed, [586]  there  is  risk  ever  attendant  upon 
their  labors,  risk  to  life  and  limb;  these  even 
when  the  master  has  used  the  highest  degree 
of  care  for  the  protection  of  the  servant. 

The  law,  as  we  read  it  now,  does  not  toler- 
ate negligence  on  the  part  of  the  master 
that  imperils  the  life  or  limb  of  the  servant, 
and  so,  whether  the  master  has  failed  to  dis- 
charge the  duties  of  a  master,  has  neglected 
to  provide  for  the  safety  of  his  servant,  when 
it  lies  within  his  power  to  do  so,  and  the 
danger  to  the  servant  Is  thereby  increased 
beyond  the  ordinary  hazards  incident  to  the 
work,  the  law  says  to  the  master: 

"If  you  know  that  this  negligence  has  pro- 
duced a  peril  to  the  life  and  limb  of  your 
servant,  you  cannot  be  heard  to  say  that  the 
servant  knew  it  and  continued  to  work  with- 
out complaint,  and  the  mere  fact  that  you 
have  made  the  place  in  which  your  servant 
is  required  to  work  so  imminently  danger- 
ous to  his  life  and  limb  that  a  reasonably 
prudent  person  would  not  have  continued  in 
the  place  does  not  excuse  your  negligence,  if, 
peradventure,  the  servant  continues  to  serve 
you  under   the   conditions   which   you   have 
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prpated.  except  only  when  it  is  the  duty  of 
the  servant,  in  the  ordinary  course  of  his 
employment,  to  make  repairs  or  remedy  the 
defects.  You  cannot  be  heard  to  say  you  were 
so  grossly  negligent  and  created  such  immi- 
nent danger  that  a  servant  who  continues  in 
your  employment,  under  the  conditions  that 
you  created,  must  suffer  all  the  loss  incident 
to  the  injury  because,  per-adventure,  he  con- 
tinued in  your  employment  imder  those  con- 
ditions." 

This,^we  think,  is  not  only  what  the  l^is- 
lature  intended  to  say,  but  what  it  did  in 
fact  say  in  the  enactment  under  consideration, 
and  we  are  contended  to  pronounce  the  law 
as  we  find  it  written.  With  this  construc- 
tion of  the  statute,  it  is  apparent  that  the 
court  did  not  err  in  refusing  the  instruc- 
tion asked.  This  was  the  only  debatable 
ground,  if  debatable,  in  the  case. 

We  find  no  error  justifying  a  reversal,  and 
the  cause  is 

Affirmed. 

[587]  Ladd,  Weaver  and  Preston,  JJ.,  con- 
cur. 

Dekmeb,  J.  (dissenting). — ^I.  The  opinion 
proceeds  upon  the  theory  that  the  case  in- 
volves nothing  more  than  the  construction  of 
Section  4999-a3  of  the  Code,  being  Section 
1  of  Chapter  219  of  the  Acts  of  the  33d  Gen- 
eral Assembly;  although  it  assumes  that  de- 
fendant's liability  is  predicated  primarily  up- 
on Sec.  4999-a2,  a  safety  appliance  act  passed 
by  the  29th  General  Assembly,  known  as  Sec- 
tion 2  of  Chapter  149.  The  admitted  effect 
of  the  holding  of  the  majority  is  that,  where 
the  property,  machinery  or  appliance  of  an 
employer  is  defective  or  out  of  repair,  or 
where  it  is  the  duty  of  the  employer,  from 
the  character  of  the  place  or  the  work,  to 
furnish  reasonably  safe  machinery,  appliances 
or  place  to  work,  an  employee  shall  not  be 
deemed  to  have  assumed  the  risk  by  continu- 
ing in  tl^  prosecution  of  the  work  growing 
out  of  any  defect  of  which  the  employee  had 
knowledge,  when  the  employer  also  had  knowl- 
edge, except  when,  in  the  usual  course  of  his 
employment,  it  was  the  duty  of  the  employee 
to  make  the  repairs  or  remedy  the  defect,  and 
not  then  unless  the  danger  from  continuing 
in  the  employment  was  imminent  and  to  such 
an  extent  that  a  reasonably  prudent  man 
would  not  have  continued  with  the  prosecu- 
tion of  the  work.  The  last  sentence  of  the 
act  is  not  considered  by  the  majority,  and 
the  fact  that  the  negligence  of  the  defendant 
in  this  case  may  have  been  a  violation  of  the 
factory  act  is  apparently  regarded  as  of  no 
importance.  It  is  largely  because  of  these 
facts  that  I  am  impelled  to  register  a  dissent ; 
for  the  opinion  is  an  authority  for  the  propo- 
sition that,  no  matter  what  the  negligence 
of  the  employer,  the  employee  does  not  assume 


the  risk  unless  it  was  the  duty  of  the  em- 
ployee himself  to  repair  the  machinery  by 
which  he  was  injured,  or  remedy  the  defect, 
no  matter  what  it  may  have  been,  and  not 
then  unless  the  danger  was  imminent  and  the 
hazard  so  great  that  a  reasonably  prudent 
person  would  not  have  continued  in  the  work. 
Shortly  stated,  the  rule  announced  by  the 
majority  is  this:  [588]  An  employee  work- 
ing about  defective  machinery,  or  in  any 
unsafe  place,  although  it  may  have  been  his 
express  duty  by  his  contract  of  employment 
to  make  the  necessary  repairs  or  remedy  the 
defect,  and  he  is  himself  guilty  not  only  of 
breach  of  contract  but  also  of  negligence, 
may  entirely  disregard  his  duty  to  his  em- 
ployer, fail  and  neglect  to  repair  the  defective 
machine  or  to  remedy  the  defect,  whatever 
it  may  have  been,  continue  to  work  about 
with  the  defective  machine  or  appliance  and 
still  recover  from  his  employer,  unless  the 
danger  was  imminent  and  so  hazardous  that 
a  reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work.  I 
cannot  believe  that  the  legislature  intended 
to  so  change  the  law  as  it  theretofore  existed, 
and  as  it  now  exists  in  all  other  matters, 
as  to  allow  one  to  thus  take  advantage  of 
his  own  wrong  and  his  own  failure  to  do  his 
duty  to  his  employer.  Moreover,  according 
to  the  doctrine  of  the  majority,  no  matter 
how  imminent  the  danger  or  how  great  the 
hazard  to  an  employee  in  continuing  to  work 
in  a  dangerous  place  or  with  defective  ma- 
chinery, he  does  not  assume  the  risk  incident 
thereto.  Although  he  may  know  it  is  prac- 
tically suicidal  to  continue  his  work,  still 
he  cannot  be  held  to  assume  the  risk,  unless 
it  was  his  duty  in  the  course  of  his  regular 
employment  to  make  repairs  or  remedy  the 
defects.  Could  any  greater  premium  be  put 
upon  an  employee's  negligence?  If  these  be 
correct  propositions  of  law,  then  an  employee 
is  largely  relieved  of  any  duty,  and  he  can- 
not be  held  guilty  of  contributory  negligence 
as  a  matter  of  law  or  even  as  a  fact,  for 
he  is  acting  in  obedience  to  the  written  law. 
I  cannot  believe  that  the  legislature  intended 
any  such  results.  If  it  did,  there  was  no 
occasion  for .  the  enactment  of  a  workmen's 
compensation  act,  and  every  employee  about 
an  industrial  plant  should  refuse  to  come 
within  its  terms;  for  it  is  a  delusion  and  a 
snare.  I  am  convinced  that  the  statute  in 
question  will  not  bear  the  interpretation 
placed  upon  it  by  the  majority. 

It  is  an  elementary  rule  in  the  construction 
of  statutes  [589]  to  consider  the  old  law 
as  it  stood  before  the  passage  of  the  act, 
the  mischief  which  the  new  was  designed  to 
remedy,  the  nature  of  the  remedy  and  the 
true  reason  therefor.  This  rule  is  as  old 
as  time  and  has  proved  a  safe  guide  in  the 
past.    What  then  was  the  old  law  before  the 
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adoption  of  any  statute  upon  the  subject? 
In  the  absence  of  statute,  a  master  is  required 
only  to  exercise  ordinary  care  to  make  a 
reasonably  safe  place  for  his  employees  to 
work,  to  furnish  them  with  reasonably  safe 
machinery  and  appliances  and  to  use  reason- 
able care  in  keeping  them  safe.  He  is  not 
required  to  furnish  the  latest,  the  best  or  the 
most  approved  machinery  or  applianceb;  nor 
IB  he  bound  to  keep  his  place  safe.  The  mas- 
ter has  the  right  to  manage  and  conduct  his 
business  according  to  his  own  judgment,  even 
though  other  methods  may  be  safer.  As  a 
corollary  to  this  doctrine,  it  is  universally 
held  that  a  servant  or  employee,  when  en- 
tering the  employ  of  his  master,  assumes  all 
the  risks  which  are  incident  to  the  employ- 
ment which  are  obvious  to  him  or  which  are 
discernible  by  the  exercise  of  ordinary  or 
reasonable  care  on  his  part,  although  the 
risks  might  have  been  obviated  by  the  master. 
One  who  is  compos  mentis,  in  presenting  him- 
self for  employment  undertakes  by  his  con- 
tract of  employment  to  assume  all  the  ordi- 
najry  risks  incident  to  his  employment  and 
cannot  insist  that  the  employer  make  any 
changes  in  his  place  of  work  or  in  the  ap- 
pliances for  doing  it,  although  the  employer 
does  undertake  to  use  reasonable  care  in  keep- 
ing in  repair  such  appliances  a  he  does  use, 
and  also  agrees  not  to  submit  his  employee 
to  hidden  dangers  of  which  the  employee  is 
not  advised  and  which  are  not  discernible 
by  the  use  of  ordinary  care.  This  is  what  has 
been  denominated  true  assumption  of  risk. 
Aa  a  part  of  the  same  doctrine,  it  is 
held  that  if,  as  a  part  of  his  employment, 
the  employee  undertakes  to  make  repairs  or 
to  keep  the  premises  in  a  reasonably  safe  con- 
dition and  fails  to  comply  with  his  contract, 
he  cannot  hold  his  master  liable  for  injuries 
growing  out  of  the  use  of  dangerous  [590]  or 
defective  articles,  (1)  because  he  and  not  the 
master  is  at  fault,  and  (2)  because  he  has 
elected  to  assume  the  risk  growing  out  of 
the  use  of  the  dangerous  appliance  rather 
than  to  fulfill  his  contract  with  his  master 
and  make  the  repairs.  No  matter  how  stated 
in  such  circumstances,  it  is  universally  held 
that  an  injured  employee  cannot  recover  if 
the  injury  was  due  to  his  own  failure  to 
repair.  Wahlquist  v.  Maple  Grove  Coal,  etc. 
Co.  116  la.  720,  89  N.  W.  98;  Stroble  v. 
Chicago,  etc.  R.  Co.  70  la.  555,  31  N.  W. 
63,  59  Am.  Rep.  456.  If,  however,  the  master 
fails  in  his  duty  to  furnish  a  reasonably  safe 
place  to  work  or  proper  tools  and  appliances 
or  to  keep  the  same  in  a  reasonably  safe 
condition,  and  the  servant  becomes  aware  of 
the  defects  and  the  dangers  incident  to  their 
ose,  and,  without  making  protest  or  com- 
plaint, he  continues  in  his  master's  employ- 
ment, he  if  deemed  to  have  assumed  the  ri^ 
ineiden't  to  the  use  thereof,  to  the  same  ex- 


tent as  if  the  defects  and  dangers  had  existed 
at  the  time  he  entered  his  master's  employ- 
ment and  were  assumed  as  one  of  the  inci- 
dents thereof.  Kohn  v.  McNulta,  147  U.  S. 
238,  13  S.  Ct.  298,  37  U.  S.  (L.  ed.)  150; 
Greenleaf  v.  Dubuque,  etc.  R.  Co.  33  la.  52; 
Muldowney  v.  Illinois  Cent.  R.  Co.  39  la. 
615;  Way  v.  Illinois  Cent.  R,  Co.  40  la.  341; 
Lumley  v.  Caswell,  47  la.  159.  But  if,  upon 
discovering  the  defect,  the  employee  makes 
complaint  to  the  master  or  his  authorized 
agent,  and  is  promised  that  repairs  will  be 
made,  he  may  rest  on  that  asurance  and  con- 
tinue his  employment  without  assuming  the 
risk  or  being  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  unless,  to  his  knowl- 
edge as  a  reasonably  prudent  man,  the  hazard 
in  the  use  of  the  defective  place  or  appliance 
is  so  imminent  and  the  peril  so  great  that 
a  reasonably  prudent  man  would  not  have 
encountered  it.  After  a  promise  by  the  mas- 
ter to  repair,  the  servant  may  continue  his 
work  for  a  reasonable  time  thereafter  for 
reparation  to  be  made,  without  assuming  the 
risk  or  being  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  unless,  as  before 
stated,  the  hazard  is  imminent  and  to  do 
so  would  be  practically  suicidal.  Stouten- 
burgh  V.  Dow,  etc.  [591]  Co.  82  la.  179,  47 
N.  W.  1039;  Pieart  v.  Chicago,  etc.  R.  Co. 
82  la.  148,  47  N.  W.  1017. 

Again,  if,  without  promise  of  repair,  the 
master,  after  complaint,  assures  the  servant 
that  the  place  is  safe,  the  employee  is,  as 
a  rule,  justified  in  replying  on  this  assur- 
ance and  does  not,  as  a  rule,  assume  the 
risk.  This  latter  is  assumption  of  risk  in 
its  larger  sense.  But  here  again,  if  a  duty 
devolves  upon  the  servant,  in  virtue  of  his 
employment,  to  keep  the  place  safe  or  to  make 
the  needed  repairs,  and  he  fails  of  his  duty 
in  this  respect,  he  assumes  the  risk;  for  he, 
and  not  the  master,  is  in  default  unless  the 
master  knows  of  the  defect  and  danger;  but 
even  if  he  does  know  and  the  servant  makes 
no  complaint,  the  master  may  assume  that 
the  servant  prefers  to  assume  the  risk.  It 
is  always  to  be  assumed,  when  a  servant  en- 
ters the  employ  of  another,  that  he  has  the 
knowledge  fitting  him  for  the  employment, 
understands  the  ordinary  hazards  connected 
therewith  and  is  content  to  assume  them; 
and  the  same  doctrine  applies  if  the  defects 
and  dangers  become  apparent  to  him  as  a 
reasonably  prudent  man  after  he  has  en- 
tered upon  his  employment;  for,  in  the  ab- 
sence of  statute,  there  is  nothing  contrary 
to  law  or  public  policy  in  the  doctrine  of  as- 
sumption of  risk. 

So  much  as  to  the  common  law  upon  the 
subject,  which  has  been  stated  in  an  oracular 
way,  without  the  citation  of  numerous  au- 
thorities. One  of  the  mischiefs  of  the  common 
law  was  the  right  of  an  employer  to  use  alv 
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most  any  kind  of  machinery  that  his  inter- 
ests seemed  to  dictate,  without  reference  to 
the  life  or  the  safety  of  his  employes;  and 
so  not  only  the  Federal  Congress,  but  many, 
if  not  all,  of  the  state  legislatures,  have  from 
time  to  time  passed  what  have  been  denomi- 
nated safety  appliance  acts,  requiring  the  use 
of  certain  machinery  or  appliances,  guards 
for  machinery,  pulleys  and  various  other  de- 
vices for  the  safety  of  employees.  The  same 
legislative  bodies  have  also  passed  statutes 
changing  the  common-law  rules  with  refer- 
ence to  assumption  of  risk  and  contributory 
negligence  of  employees — in  some  states 
abolishing  [592]  both  doctrines;  in  others, 
modifying  one  or  the  other,  or  both.  In  this 
jurisdiction,  the  legislature  first  attempted  to 
deal  with  the  safety  of  employees.  The  first 
act  in  this  state  with  reference  to  the  matter 
dealt  with  the  guarding  of  machinery,  and, 
so  far  as  material,  reads  as  follows: 

''It  shall  be  the  duty  of  the  owner,  agent, 
superintendent  or  other  person  having  charge 
of  any  manufacturing  or  other  establishment 
where  machinery  is  used,  to  funiish  and  sup- 
ply or  cause  to  be  furnished  and-  supplied 
therein,  belt  shifters  or  other  safe  mechani- 
cal contrivances  for  the  purpose  of  throwing 
belts  on  and  off  pulleys,  and,  wherever  pos- 
sible, machinery  therein  shall  be  provided  with 
loose  pulleys;  all  saws,  planers,  cogs,  gearing, 
belting,  shafting,  set-screws  and  machinery 
of  every  description  therein  shall  be  properly 
guarded." 

This  was  passed  by  the  29th  General  As- 
sembly and  is  known  as  Section  2  of  Chapter 
149  of  the  acts  of  that  assembly,  and  it  has 
not  been  substantialy  changed  since  its  enact- 
ment. Failure  of  an  employer  to  comply  with 
this  statute  has  been  held  to  be  negligence 
entitling  an  injured  employee  to  recover.  Mc- 
Creery  v.  Union  Roofing,  etc.  Co.  143  la.  303, 
119  N.  W.  738;  Kirchoff  v.  Hohnsbehn  Cream- 
ery Supply  Co.  148  la.  508,  123  N.  W.  210; 
Verlin  v.  U.  S.  Gypsum  Co.  154  la.  723,  135 
N.  W.  402.  After  some  wabbling  on  the  sub- 
ject, this  court,  without  reference  to  any 
statutory  provision  on  the  subject,  finally 
held  that,  as  assumption  of  risk  would  defeat 
the  very  purpose  of  the  statute,  the  ordinary 
common-law  rule  upon  that  subject  does  not 
apply  in  all  its  aspects.  See  Sutton  v.  Des 
Moines  Bakery  Co.  135  la.  390,  112  N.  W. 
836;  Bromberg  v.  Evans  I*aundry  Co.  134  la. 
38,  13  Ann.  Cas.  33,  111  N.  W.  417;  Woolf 
V.  Nauman  Co.  128  la.  261,  103  N.  W.  785; 
Verlin  v.  U.  S.  Gypsum  Co.  supra.  Whether 
or  not  contributory  negligence  would  bar  the 
right  of  an  employee,  was  involved,  if  not 
decided  in  the  negative,  in  one  case  (see  Mc- 
Creery  case,  supra) ;  but  it  was  finally  held 
that  the  injured  employee  must  show  freedom 
from  contributory  negligence.  Wheeler  v. 
Sioux  Paving  Brick  Co.  162  la.  414,  142  N. 


W.  400;  Poll  V.  Numa  Block  Coal  [593]  Co. 
149  la.  104,  105,  127  N.  W.  1105,  33  L.R.A. 
(K.S. )  646.  I  shall  revert  to  this  matter  again 
in  dealing  with  another  branch  of  the  case. 

As  the  common-law  doctrine  of  assumption 
of  risk  hitherto  stated  was  not  satisfactory^ 
the  32  General  Assembly  passed  an  act  read- 
ing as  follows: 

"In  all  cases  where  the  property,  works, 
machinery  or  appliances  of  an  employer  are 
defective  or  out  of  repair  and  the  employee 
has  knowledge  thereof,  and  has  given  written 
notice  to  the  employer,  or  to  any  person  au- 
thorized to  receive  and  accept  such  notice, 
or  to  any  person  in  the  service  of  the  employer 
and  entrusted  by  him  with  the  duty  of  seeing 
that  the  property,  works,  machinery  or  ap- 
pliances are  in  proper  condition,  of  the  par- 
ticular defect  or  want  of  repair  or  when  the 
employer  or  such  other  person  has  been  noti- 
fied in  writing  of  such  defect  or  want  of 
repair  by  any  person  whose  duty  it  is  under 
the  rules  of  the  employer  or  the  laws  of  the 
state  to  inspect  such  works,  machinery  or 
appliances,  or  any  person  who  is  subject  to 
the  risk  incident  to  such  defect  or  want  of 
repair;  no  employee  after  such  notice,  shall 
by  reason  of  remaining  in  the  employment 
with  such  knowledge,  be  deemed  to  have  as- 
sumed the  risk  incident  to  the  danger  arising 
from  such  defect  or  want  of  repair." 

This  is  known  as  Chapter  181,  Acts  32d 
General  Assembly.  It  changed  the  previous 
law  as  follows:  It  provides  that,  if  an  em- 
ployee having  knowledge  of  defects  gives  writ- 
ten notice  to  his  employer,  or  if  such  notice 
is  given  by  any  state  inspector,  the  employee 
shall  not,  after  such  notice,  be  deemed  to 
have  assumed  the  risk  incident  to  the  danger, 
by  reason  of  continuing  to  work  therewith. 
In  other  words,  no  promise  of  repair  by  the 
master  is  needed.  All  required  is  that  the 
employer  be  given  written  notice  of  the  de- 
fect. Manifestly,  no  other  changes  were  made 
by  this  statute.  This  was  amended  by  the 
33d  General  Assembly  so  as  to  make  the 
statute  read: 

"In  all  cases  where  the  property,  works, 
machinery  or  [594]  appliances  of  an  employer 
are  defective  or  out  of  repair,  and  where  it 
is  the  duty  of  the  employer  from  the  charac- 
ter of  the  place,  work,  machinery  or  appli- 
ances to  furnish  reasonably  safe  machinery, 
appliances  or  place  to  work,  the  employee 
shall  not  be  deemed  to  have  assumed  the 
risk,  by  continuing  in  the  prosecution  of  the 
work,  growing  out  of  any  defect  as  afore- 
said, of  which  the  employee  may  have  had 
knowledge  when  the  employer  had  knowledge 
of  such  defect,  except  when  in  the  usual  and 
ordinary  course  of  his  employment  it  is  the 
duty  of  such  employee  to  make  the  repairs,  or 
remedy  the  defects.  Nor  shall  the  employee 
under   such    conditions   be   deemed   to   have 
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vaiTed  the  negligence,  if  any,  unless  the  dan- 
ger be  imminent  and  to  sucli  extent  that  a 
reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work;  but 
this  statute  shall  not  be  construed  so  as  to 
include  such  risks  as  are  incident  to  the 
employment;  and  no  contract  which  restricts 
liability  hereunder  shall  be  legal  or  binding." 
This  is  known  as  Section  4909-ad  of  the 
Supplement  of  1913,  and  is  the  statute  now 
mider  consideration.  It  is  manifest  that  it 
changes  the  prior  statute  by  dispensing  with 
notice  to  the  employer,  and  also  changes,  but 
to  a  large  extent  recognizes,  the  rules  of  the 
common  law.  The  hand  that  drew  the  last 
enactment  had  a  better  comprehension  of  the 
common  law  upon  the  subjeect  of  assumption 
of  risk  than  the  one  which  drew  the  first  stat- 
ate,  and  evidently  intended  to  dispense  entire- 
ly with  the  necessity  of  any  notice,  protest 
or  complaint  on  the  part  of  the  employee 
where  both  the  employer  and  employee  have 
knowledge  of  the  defect,  and  also  to  get  rid 
of  the  doctrine  that  the  employee  must  have 
eeeured  a  promise  of  repair  on  the  part  of 
the  master,  in  order  to  justify  him  in  the 
continuance  of  the  work  with  defective  ap- 
pliancea.  It  does  not  change  the  rule  of  the 
common  law  where  either  employer  or  em- 
ployee had  no  knowledge  of  the  defect,  and, 
it  will  be  observed,  makes  no  reference  what- 
ever to  the  safety  appliance  acts  which  had, 
long  prior  to  that  time,  been  placed  upon 
tiie  statute  books.  It  does  specifically  refer 
to  cases  [595]  where  it  is  the  duty  of  an 
employer  to  fumUh  reasonably  safe  machin- 
ery, etc., — ^meaning,  of  course,  the  common- 
law  obligation, — and  then  says  that,  notwith- 
standing the  statute  an  employee  is  still  held 
to  have  assumed  such  risks  as  are  incident 
to  his  employment, — meaning,  of  course,  the 
assumption  of  risk  first  considei'ed  by  me 
in  this  dissent.  It  also  undertakes  to  pre- 
■erve  the  doctrine  that,  if  it  be  the  duty 
of  the  employee  to  make  repairs  or  remedy 
defects,  he  will  be  held  to  have  assumed  the 
risk  if  he  fails  in  that  duty.  It  also  recog- 
nizes the  doctrine  that  in  some  cases,  if  not 
all,  an  employee  will  not  be  justified  in  con- 
tinuing his  work  if  the  danger  is  imminent 
and  to  such  an  extent  as  that  a  reasonable 
prudent  person  would  not  have  continued 
in  the  prosecution  of  the  work.  The  ma- 
jority say  that  this  limitation  applies  only 
to  cases  where  it.  was  the  duty  of  the  em- 
ployee to  make  the  repairs  or  remedy  the  de- 
fects; but  it  is  my  opinion  that  it  applies  to 
all  cases,  the  statement  "under  such  condi- 
tions^' referring  to  cases  where*  the  employer 
was  under  the  duty  to  furnish  reasonably 
tafe  machinery,  ete.,  and  where  both  employer 
and  employee  had  knowledge  of  the  defects, 
and  not  to  a  case  where  it  was  the  duty  of 
the  onployee  to  make  repairs  or  remedy  the 


defects.  The  very  term  itself  "under  9uch 
conditiont^*  manifestly  refers  not  to  duty, 
but  to  conditions.  If  not,  why  use  the  plural 
in  expressing  the  thought?  Statutes  like 
this  which  are  remedial  in  character  must 
be  construed  with  reference  to  the  conunon 
law  and  made  to  fit  therein  and  harmonize 
therewith.  To  my  mind,  there  is  no  doubt  or 
ambiguity  in  the  language  used  or  in  the 
interpretation  to  be  jg^ven.  At  common  law, 
an  employee  whose  duty  it  was  to  make  re- 
pairs or  remedy  defects  could  not  be  heard  to 
say,  "Although  I  was  at  fault  in  not  doing 
my  duty,  still  I  did  not  assume  the  risk  and 
I  will  place  the  responsibility  upon  my  em- 
ployer." Neither  could  he,  even  if  he  were 
in  a  position  ordinarily  to  say  that  he  did 
not  assume  the  risk,  subject  himself  to  im- 
minent danger  and  assume  hazards  which  a 
reasonably  prudent  person  would  not  have 
[596]  subjected  himself  to.  This  statute  was 
not  made  to  penalize  an  employer,  but  to 
modify  the  doctrine  of  assumption  of  risk, 
preserving  some  of  its  features, — obviously, 
those  which  did  not  impose  any  hardship  on 
the  employee.  Surely,  if  it  is  the  duty  of 
an  employee  to  make  repairs  and  remedy  de- 
fects, he  should  not  be  heard  to  say  that 
"Although  I  was  in  fault,  the  blame  should 
be  shouldered  entirely  upon  my  employer." 
Again,  it  is  not  in  the  interest  of  public 
policy  to  make  one  indifferent  to  his  own 
life.  Under  the  construction  placed  upon  the 
statute  by  the  majority,  it  makes  no  difference 
how  imminent  the  danger  or  how  great  the 
peril,  an  employee,  unless  under  a  duty  to 
make  the  repairs  or  remedy  defects,  does  not 
assume  the  risks  incident  to  the  use  of  de- 
fective appliances  or  of  dangerous  places  to 
work.  He  may  still  go  ahead  with  his  work, 
although  he  knows  that  it  is  suicidal  to  do 
so,  and  still  hold  his  master  liable. 

To  my  mind  it  is  clear  that,  under  this 
statute,  an  employee  does  assume  all  such 
risks  as  are  incident  to  his  employment.  He 
does  assume  all  risks,  if  that  term  may  prop- 
erly be  so  used,  if  it  was  his  duty  to  make 
the  repairs  or  remedy  the  defects  which  caused 
his  injury;  and  he  cannot  be  heard  to  com- 
plain if,  with  knowledge  of  defects  and  dan- 
gers which  are  inuuinently  dangerous  and 
liazardous,  so  much  so  that  no  reasonably 
prudent  man  would  have  submitted  to  them, 
he  continues  in  his  work  with  the  dangerous 
machine  or  appliance  or  in  a  dangerous  place. 
This  construction  harmonizes  the  statute  with 
the  common  law  and  was  manifestly  what 
the  legislature  had  in  mind.  A  careful  read- 
ing of  the  statute,  with  reference  to  its  proper 
grammatical  construction,  surely  shows  that 
an  employee  whose  duty  it  is  to  make  repairs 
or  remedy  defects  cannot  complain  of  his  mas- 
ter for  not  doing  the  things  which  the  serv- 
ant himself  has  undertaken  to  perform;  nor 
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should  he  be  allowed  to  take  upon  himself 
hazards  to  which  the  law  says  he  should 
not  subject  himself  and  then  complain  of  the 
master  for  his  wrongdoing.  As  already  stat- 
ed, such  a  rule  is  not  in  the  interest  of  pub- 
lic [597]  policy.  This  construction,  and  this 
only,  harmonizes  the  statute  with  the  common 
law  and  comports  with  the  growth  of  the 
law  upon  the  subject.  I  shall  not  take  up 
the  statutes  with  reference  to  contributory 
negligence,  for  they  are  not  involved  in  this 
case.  The  only  ones  which  might  apply  were 
passed  after  this  case  was  tried  and  are  not 
applicable  to  it.  But  see  Code  Supplement, 
1913,  Section  2071,  and  Supplemental  Sup- 
plement, 1915,  Section  3593-a.  It  is  enough 
to  say  that  the  case  was  submitted  on  the 
theory  that  plaintiff  was  required  to  nega- 
tive contributory  negligence. 

II.  It  is  said,  however,  that  this  case  falls 
under  the  safety  appliance  act  first  quoted, 
and  that  assumption  of  risk  was  no  defense, 
under  the  doctrine  of  Poll  v.  Numa  Block  Coal 
Go.  supra;  Winn  v.  Anthon,  168  la.  699,  150 
N.  W.  1036;  Woodworth  v.  Iowa  Cent.  R.  Co. 
170  la.  697,  149  N.  W.  522;  Wheeler  v.  Sioux 
Paving  Brick  Co.  supra;  Verlin  v.  U.  S.  Gyp- 
sum Co.  supra;  Rhodes  v.  Des  Moines,  etc.  R. 
Co.  139  la.  327,  115  N.  W.  503.  Had  the 
case  been  tried  upon  that  theory,  I  would 
be  inclined  to  agree  with  counsel  that,  not- 
withstanding the  statute  in  question  which 
makes  no  reference  to  safety  appliance  acts, 
the  doctrine  of  assumption  of  risk  is  not  in 
the  case.  But  the  case  was  not  tried  on  this 
theory.  It  was  submitted  as  if  Section 
4999-a3,  Supplement  to  the  Code,  1913,  ap- 
plied ;  and  the  sole  controversy  on  this  appeal 
is  whether  or  not  the  trial  court  correctly  in- 
terpreted the  statute.  I  shall  not,  therefore, 
take  any  more  time  with  this  aspect  of  the 
case  than  to  say  that  it  will  be  time  enough  to 
consider  the  matter  when  it  properly  arises. 
The  majority  do  not  attempt  to  sustain  the 
judgment  on  this  theory,  and  my  dissent  ap- 
plies not  to  the  result  alone,  but  to  the  reason- 
ing on  which  the  result  is  reached. 

Assumption  of  risk,  as  pointed  out  in  the 
decisions  already  cited,  is  quite  a  different 
thing  from  contributory  negligence,  and  an 
instruction  on  the  latter  subject,  even  if  cor- 
rect as  a  matter  of  law,  does  not  cure  an 
error  in  instructing  or  failing  to  instruct 
on  assumption  of  risk.  This  is  pointed  out 
in  the  cases  already  cited,  and  also  in  Miller 
V.  White  Bronze  [598]  Monument  Co.  141 
la.  701,  18  Ann.  Cas.  957,  118  N.  W.  618. 
Tliese  cases  so  well  point  out  the  distinction 
between  the  two  that  I  need  not  elaborate. 
The  instruction  asked  by  defendant  on  as- 
sumption of  risk  should  have  been  given,  and 
the  one  given  by  the  court  on  contributory 
negligence  did  not  cure  the  defect.  Although 
a  little  out  of  order,  I  have  thought  it  ad- 


visable here  to  refer  to  a  few  authorities  sus- 
taining the  view  that  a  statute  should  be 
construed  in  the  light  of  the  common  law.  It 
is  well  settled  that  whatever  is  newly  created 
by  statute  draws  to  itself  the  same  qualities 
as  if  it  had  existed  at  the  common  law 
and  is  to  be  interpreted  in  the  light  thereof. 
In  other  words,  it  is  to  be  construed  in  har- 
mony with  their  policy  and  with  the  common 
law.  See  Bishop  on  Written  Laws,  Section 
139  et  seq.  36  Cyc  1145,  and  cases  cited. 

For  the  reason  stated,  I  am  impelled  to 
dissent  both  from  the  argument  and  the  con- 
clusion of  the  majority. 

NOTS. 

The  reported  case  holds  that  where  a  stat- 
ute requires  the  guarding  of  circular  saws, 
an  employee  does  not,  by  working  at  an  un- 
guarded saw,  assume  the  risk  of  injury.  It  is 
said  that  even  in  the  case  of  an  employee 
charged  with  the  duty  of  making  repairs 
there  is  no  assumption  of  risk  unless  the 
situation  is  such  that  a  reasonably  prudent 
man  would  apprehend  imminent  danger.  The 
cases  discussing  the  assumption  of  risk  OD 
the  failure  of  an  employer  to  perform  a 
statutory  duty  are  reviewed  in  the  note  to 
Streeter  v.  Western  Wheeled  Scraper  Co.  Ann. 
Cas.  1913C  204. 
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Evidenoe  ^  Parol  Eridenoe  ^  Contents 
of  Iiost  Doomnent. 

In  an  action  to  recover  a  broker's  commis- 
sion on  a  sale  of  land,  wherein  plaintiff  tes- 
tified that  defendants  gave  him  a  written 
agreement  of  employment  in  the -form  of  a 
letter,  in  response  to  a  conversation  between 
himself  and  defendant,  and  containing  the 
substance  of  and  confirming  it,  which  writing 
had  been  lost,  plaintiff's  testimony  as  to  such 
conversation  was  admissible,  as  bein^  merely 
a  statement  of  the  contents  of  the  writing. 

Appeal  and  Error  ^  Soopo  of  Rrriew 
^  Donial'of  Noiurait  ~  All  Erldomoa 
Considered. 

In  the  consideration  of  a  motion  lor  a  non- 
suit, where  the  record  contains  all  the  evi- 
dence produced  upon  the  trial,  the  supreme 
court  must  consider  the  entire  evidence. 
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WUkttmru  withla  Seape  of  Dlreot  Tes- 


In  an  action  to  recover  a  broker's  commis- 
slon  upon  a  sale  of  real  estate,  the  cross- 
examination  of  the  defendant  in  regard  to 
the  delivery  of  a  plat  to  the  plaintiff  is  not 
objectionable,  where  it  relates  strictly  to  the 
matter  brought  out  on  his  examination  in 
chief. 

Appeal  and  Error  ^  Soope  of  BeTlow 

^  Welglit  of  Evidence. 

Under  Const,  art.  7,  §  3,  as  amended  in 
1910  (see  Laws  1911,  p.  7),  providing  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  state,  unless  the 
court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict,  where  the  su- 
preme court  cannot  say  that  there  was  no 
competent  evidence  to  support  a  verdict,  it' 
cannot  hold  error  in  overruling  a  motion  for 
a  nonsuit  or  a  directed  verdict. 

Fm>vda,  Statute  of  —  Mentorandnm  — 
Broker's  Contraet  —  Neeeseitj  of 
Statins  Consideration. 

Under  L.  O.  L.  §  808,  declaring  void  certain 
agreements,  including  one  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  real  estate 
for  compensation  or  a  commission,  unless  the 
same,  or  a  memorandum  thereof,  expressing 
the  considerations,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  the  writ- 
ten authorization  to  a  broker  to  sell  real 
estate  must  state  the  compensation  to  be  paid 
him. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
county:     McGinn,  Judge. 

Action  by  J.  W.  Taggart,  plaintiff,  against 
J.  H^.  Hunter  et  al.,  defendants.  Judgment 
for  plaintiff.    Defendants  appeal.    REVEBSEa). 

[141]  This  is  an  action  by  J.  W.  Taggart 
against  J.  N.  Hunter  and  William  Staats  to 
recover  a  broker's  commission  on  a  sale  of 
real  estate.  Defendants  appeal  from  a  judg- 
ment on  a  verdict  for  $4,600  in  favor  of  plain- 
tiff. The  complaint  alleges  that  the  defend- 
ants employed  the  plaintiff  to  procure  pur- 
chasers for  certain  timber  lands,  and  agreed 
to  pay  him  a  reasonable  compensation  there- 
for; that  he  procured  the  purchasers;  that 
$5,000  is  a  reasonable  compensation;  that 
$500  was  paid  thereon  and  no  more. 

All  of  these  allegations  are  denied  by  the 
answer. 

Veazie,  McCourt  d  Veazie  for  appellants. 
Martin  L.  Pipes,  George  A,  Pipee  and  John 
B,  Ryan  for  respondent. 

Bean,  J. — The  errors  assigned  relate  princi- 
pally to  the  sufficiency  of  the  evidence  under 
the  statute  of  frauds  and  to  the  admission  of 
oral  evidence,  which  the  defendants  maintain 
Ann.  Cas.  1018A — 9. 


was  barred  by  Section  808,  subdivision  8, 
li.  0.  L.  From  the  bill  of  exceptions  it  ap- 
pears that  upon  the  trial  plaintiff  testified  to 
a  verbal  employment  of  himself  to  sell  the 
lands.  Upon  objection  being  made  counsel 
for  plaintiff  stated  that  a  writing  had  been 
given,  but  was  lost,  offered  to  prove  the  con- 
tents thereof,  and  introduced  evidence  tending 
to  show  that  [142]  the  memorandum  had  been 
mislaid  and  could  not  be  found.  The  sub- 
stance of  plaintiff's  testimony  as  to  the  con- 
tents of  the  agreement,  introduced  over  de- 
fendants' objection,  was  as  follows : 

"I  met  Mr.  Hunter  on  the  sidewalk  in  Bend, 
and  I  told  him  I  had  a  buyer  for  a  tract  of 
yellow  pine  timber,  and  I  wanted  to  know  if 
he  knew  of  any.  He  says,  'Yes,  John;  we 
have  got  the  best  tract  in  Oregon.'  I  says, 
'How  much  is  it?'  He  says,  Tractically  27,- 
000  acres.'  And  he  says,  *We  have  got  it' — 
no,  excuse  me.  I  asked  him  if  he  could  de- 
liver it,  and  he  told  me  they  could,  that  they 
had  it  tied  up  with  an  option,  but  their  time 
was  very  short,  and  they  had  to  handle  it 
quick,  or  they  would  lose  it.  'Well,'  I  says, 
'how  much  will  it  take  to  handle  it?'  and  he 
says,  'about  half  a  million  dollars.'  'Well,'  I 
says,  'I  have  only  one  party  to  present  this 
to,  and  they  are  good  people.'  I  says,  'I 
think  that  they  are  able  to  handle  it.'  And  he 
wanted  to  know  where  they  were.  I  told  him 
that  the  secretary  and  treasurer  of  the  com- 
pany was  here  in  Portland,  and  that  he  was 
the  only  man  that  I  wanted  to  present  it  to; 
that  the  tract  would  not  be  peddled  around, 
but  that  I  would  have  to  have  written  au- 
thority to  present  this  tract  to  them,  because 
he  would  not  allow  any  bulloonning.  .  .  . 
He  told  me  he  would  give  it  to  me.  I  says, 
'Now,  if  you  will  fix  that  up,  authorizing  me 
to  sell  this  tract  of  timber,  and  state  in  it  a 
preliminary  of  what  the  tract  contains,  and 
so  forth,  and  so  forth,  so  I  can  present  it  in- 
telligently, and  give  me  the  writing,  I  will 
take  it  to  Portland.'" 

Thereupon  plaintiff  testified  that  defend- 
ant Hunter  gave  him  a  writing  in  response  to 
the  conversation  at  the  office  of  the  defend- 
ants. When  asked  what  the  letter  contained, 
Taggart  stated  that  it  was  in  effect  as  fol- 
lows: J.  W.  Taggart:  "I  hereby  authorize 
you  to  sell  this  tract  of  yellow  pine  timber," 
located  in  Crook  County,  a  plat  of  which  is 
inclosed,  and  stating  how  many  thousand 
acres  of  the  land  could  be  cultivated 
[143]  after  the  timber  was  all  off,  how  many 
thousand  feet  it  cruised  to  the  acre,  about  the 
number  of  logs  it  was,  surface  cleared,  and 
the  price,  $22.50  per  acre.  "[Signed]  Hunter 
&  Staats."  Thereupon  plaintiff  stated  he  took 
the  letter  and  plat  to  a  Mr.  Noud,  secretary 
and  treasurer  of  the  Noud-B  lacker  Timber 
Company,  in  Portland,  a  prospective  pur- 
chaser, and  left  them  with  him.    Afterward, 
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in  August,  Mr.  Xoud  and  one  Larry  S.  Franek 
went  to  Bend,  from  which  place  plaintiff  went 
with  them  to  where  Mr.  Hunter  was  taking  a 
vacation  on  the  MetoliuB  Kiver,  about  30 
miles  away,  and  introduced  them  to  Mr. 
Hunter,  lliey  examined  the  timber  land  and 
had  the  timber  cruised.  A  stock  company 
composed  of  Mr.  Noud,  his  father,  and  as* 
sociates  was  formed,  and  a  sale  was  made  to 
them.  Negotiations  were  pending  until  about 
the  next  December,  and  considerable  corre- 
spondence between  plaintiff  and  Noud  in  re- 
gard to  the  transaction  appears  in  the  record. 
After  the  deal  waa  closed  defendants  paid 
plaintiff  $500  for  his  services,  he  protesting 
that  nothing  less  than  $5,000  was  sufScient; 
that  this  amount  was  a  reasonable  compensa- 
tion. Defendant  Hunter  told  plaintiff  that  it 
was  '^an  awful  lucky  thing  that  you  got  those 
fellows,"  and  that  there  would  be  a  big  thing 
in  it  for  plaintiff  if  the  deal  went  through. 
Hunter  was  called  as  a  witness  for  plaintiff, 
and  testified  that  the  land  in  question  was 
sold  by  L.  S.  Franek  to  the  Northwestern 
Timber  Company  for  $488,000;  that  he  and 
Mr.  Staats,  who  are  real  estate  dealers,  re- 
ceived about  $23,000  profit  from  the  deal,  $10,- 
000  of  which  was  stock  in  the  corporation; 
that  they  held  an  option  on  the  land  for  which 
they  paid  $500.  Defendants  objected  to  all 
this  testimony,  moved  to  strike  it  out  for  the 
reason  stated,  and  at  the  close  of  plaintiff's 
cas6  moved  for  a  nonsuit  upon  [144]  the 
ground  that  the  evidence  was  not  sufficient  to 
be  submitted  to  a  jury,  which  motions  were 
denied.  Thereupon  defendants  introduced  evi- 
dence tending  to  show,  among  other  things, 
that  defendants  paid  plaintiff  $500,  for  the 
reason  that  Mr.  Noud  took  $5,000  of  stock 
in  the  purchasing  company.  Defendant  Hunt- 
er also  testified  on  behalf  of  the  defendants  in 
part  as  follows: 

''I  never  told  the  plaintiff  I  would  give  him 
anything  he  might  ask,  or  words  to  that  ef- 
fect, in  case  he  found  a  buyer  for  this  land,  or 
anything  of  the  kind.  His  testimony  in  that 
respect  is  not  true.  At  the  time  I  gave  him 
the  map  or  plat  containing  a  description  of 
the  land,  the  only  writing  I  gave  him,  ac- 
cording to  the  best  of  my  knowledge,  was  just 
a  description  of  the  land,  telling  how  many 
acres  there  were  in  the  tract,  about  22,101 
acres.  ...  I  could  not  say  whether  there 
was  a  letter,  or  whether  it  was  written  on 
the  plat.  ...  He  was  down  at  Portland 
about  a  week,  and  when  he  came  back,  he 
said,  'Boys,  I  am  sorry  I  could  not  do  any- 
thing with  the  land  in  Portland.'  He  said 
that  he  put  it  up  to  Mr.  Noud,  but  that  the 
tract  was  too  large  for  him  to  handle,  so  we 
did  not  think  anything  more  about  it." 

Hunter  stated  that  the  $500  was  paid  to 
the  plaintiff  as  a  present  because  of  the  fact 
that  Mr.  Noud  had  taken  $5,000  of  the  stock 


of  the  purchasing  company.  On  cross-exami- 
nation, he  testified  that  defendants  gave  the 
plaintiff  the  plat  because  he  said,  ''I  am  going 
to  Portland,  and  I  might  be  able  to  do  some- 
thing with  this  land  for  you" — that  he  might 
find  them  a  buyer.  Thereupon  the  witness 
was  asked  this  question:  "Q.  Well,  what 
did  you  give  it  to  him  for?"  To  this  ques- 
tion the  defendants  objected  on  the  ground 
that  oral  evidence  is  incompetent  to  prove  the 
employment  of  plaintiff,  which  objection  waa 
overruled  by  the  court,  [145]  and  the  defend- 
ants saved  and  were  allowed  an  exception  to 
the  ruling,  whereupon  the  witness  answered: 
"A.  Well,  he  said  he  thought  he  could  get 
up  a  buyer  for  tliis  land,  and  that  was  the 
object.  We  thought  we  would  give  it  to  him 
and  let  him  try.  We  knew  he  could  not  do 
anything  without  a  plat  or  a  description  of 
the  land.  We  would  have  been  glad  for  him 
to  furnish  us  a  buver.    We  intended  for  him 

* 

to  get  a  buyer  if  he  could.  We  gave  him-  a 
description  of  the  land  in  writing,  with  the 
price,  $24  an  acre,  and  let  him  bring  it  to 
Portland." 

The  defendant  W.  H.  Staats  was  called  as  a 
witness  on  behalf  of  the  defendants,  and, 
being  sworn,  testified  as  follows: 

"I  saw  the  plat  and  the  writings  that  were 
delivered  to  Mr.  Taggart  about  the  10th  of 
July,  1910,  which  he  has  testified  about  and 
which  he  brought  dow-n  to  Portland  to  show 
to  Mr.  Noud.  The  land  that  we  had  an 
option  on  was  blocked  off  on  the  plat  with  red 
ink,  and  we  wrote  a  little  description,  telling 
the  number  of  acres,  22,101,  and  the  lay  of 
the  land,  and  that  it  was  good  grazing  land 
after  the  timber  was  taken  off,  and  that  is 
about  all  there  was  on  that  plat.  There  was 
no  other  writing  besides  the  plat.  The  price 
was  stated,  $24  per  acre." 

On  cross-examination,  this  witness  stated 
that  the  writing  given  plaintiff  was  w-ritten 
by  Mr.  Hunter,  but  w^as  not  signed;  that  it 
did  not  indicate  that  Mr.  Hunter  had  the 
land  for  sale,  but  was  just  a  piece  of  paper 
with  the  price  on  it;  that  defendants  knew 
plaintiff  was  coming  to  Portland,  and  expect- 
ed him  to  use  the  plat;  that  plaintiff  asked 
defendants  for  the  plat,  and  said: 

"  *I  am  going  to  Portland,  boys,  and  I 
understand  you  liave  got  some  yellow  pine 
timber  to  sell.*  We  told  him  we  had,  and  he 
said,  *If  you  will  make  me  a  plat  of  it,  I  will 
take  it  along,  and  maybe  I  can  do  [146]  some- 
thing with  it.'  We  gave  it  to  him  on  those 
terms,  and  he  took  it  along." 

No  objection  was  made  to  the  cross-exami- 
nation of  Mr.  Staats. 

It  is  contended  by  counsel  for  plaintiff  that 
the  direct  and  cross-examination  of  defend- 
ants discloses  the  contract  of  employment  al- 
leged in  the  complaint;  that  no  express 
promise  to  pay  was  necessary  to  be  proved 
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felting  Kiser  t.  Holladay,  29  Ore.  338,  46 
Pac.  759) ;  that  where  a  party  admits  the 
existence  of  an  agreement  within  the  statute 
of  frauds,  or  permits  parol  evidence  of  its 
contents  to  be  proved  without  objection,  he 
waives  his  right  to  require  a  writing  (citing 
Sorenson  v.  Smith,  65  Ore.  78,  92,  129  Pac. 
757,  131  Pac.  1022,  Ann.  Cas.  1915A,  1127,  61 
L.R.A.(N.S.)  612;  Scofield  v.  Stoddard,  58 
Vt.  290,  6  Atl.  314;  Livermore  v.  Stine,  43 
Cal.  274). 

1.  It  is  first  urged  by  defendants  that  the 
trial  court  erred  in  permitting  the  plaintiff  to 
state  the  conversation  between  himself  and 
defendant  Hunter  in  regard  to  employment. 
If  this  were  all,  there  would  be  grounds  for 
the  objections,  but  when  we  consider  that  the 
plaintiff  further  testified  that  the  defendants 
gave  him  a  writing  in  the  form  of  a  letter  "in 
response  to  said  conversation,"  meaning,  as 
we  construe  the  evidence,  that  the  writing 
contained  the  substance  of  and  confirmed  the 
same,  it  appears  to  be  stating  the  contents 
of  the  writing  backward,  and  is  not  a  re- 
versible error:  Fisk  v.  Hcnarie,  13  Ore.  156, 
D  Pac  322. 

We  come  then  to  the  important  and  often 
troublesome  question  as  to  the  sufiiciency  of 
the  writing  to  take  the  case  out  of  the  statute 
of  frauds  or  the  waiver  of  any  defect  therein 
or  want  of  writing  by  defendants.  Section 
SOS  provides,  in  part,  as  follows: 

[147]  "In  the  following  cases  the  agree- 
ment is  void  unless  the  same  or  some  note  or 
memorandum  thereof,  expressing  the  con- 
sideration, be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore^  of  the 
agreement  shall  not  be  received  other  than 
the  writing,  or  secondary  evidence  of  its  con- 
tenta^  in  the  cases  prescribed  by  law.  .  .  . 
8.  An  agreement  entered  into  subseqpent  to 
the  taking  efi'ect  of  this  act,  authorizing  or 
employing  an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation  or  a  com- 
mission." 

2.  As  an  illustration,  in  an  agreement  of 
sale,  the  memorandum  must  contain  the  full 
terms  of  the  contract;  the  price  should  be 
stated,  but  if  it  contains  a  recital  that  the 
price  has  been  received,  it  is  then  unneces- 
sary. It  is  also  unnecessary  if  no  price  has 
been  named  in  the  contract,  or  the  property 
has  been  sold  for  what  it  is  reasonably  worth : 
3  Jones  Ev.  §  429;  Hoadly  v.  M'Laine,  10 
Bing.  482,  26  E.  C.  L.  208;  Browne,  Stat. 
Frauds  (6  ed.)  §  377;  Chase  v.  Lowell,  7 
Gray  (Mass.)  33. 

3.  It  should  be  borne  in  mind  that  the 
memorandum  required  in  the  various  sections 
of  the  statute  is  not  the  contract  itself.  The 
writing  is  only  the  evidence  of  the  contract 
showing  the  terms  and. parties;  3  Jones,  Ev.  § 
430.  If  the  law  imports  a  consideration  for  a 
contract  falling  within  the  statute  of  frauds, 


no  consideration  need  be  delineated  in  the 
memorandum  thereof.:  20  Cyc.  263.  It  was 
said  by  Mr.  Chief  Justice  Lord  in  Johnston 
V.  Wadsworth,  24  Ore.  494,  503,  34  Pac.  13, 
15,  after  referring  to  our  statute  as  it  was 
then: 

"The  'object  of  the  statute  of  frauds  was 
to  prevent  the  facility  to  fraud  and  perjury 
to  which  contracts  dependent  upon  the  mem- 
ory of  witnesses  were  exposed,  by  requiring 
them  to  be  reduced  to  writing.  When  this 
is  done,  there  does  not  socm  to  be  anv  rea- 
son  [148]  why  the  consideration  might  not 
be  proved  by  parol,  as  in  the  case  of  any 
other  contract,  or,  if  there  is  any  reason  for 
expressing  the  consideration,  the  true  one 
ought  to  be  expressed,  yet  the  authorities 
cited  show  that  the  words  *for  value  received,' 
or  that  a  seal  itself,  sufficiently  expresses  the 
consideration." 

In  that  case  no  consideration  for  the  agree- 
ment to  purchase  real  property  expressed  in 
the  memorandum  except  by  the  seal  of  the 
defendant. 

4-6.  The  statute  of  frauds,  particularly 
subdivision  8,  which  is  the  amendment  of 
1909,  requires  that  some  note  or  memorandum 
of  the  agreement,  "authorizing  or  employing" 
an  agent  or  broker  to  sell  or  purchase  real 
estate  for  a  compensation,  be  in  writing.  A 
parol  contract  which  was  definite  enough  to 
be  enforced  before  the  amendment  was  enact- 
ed is  enforceable  since  the  statute  was  passed, 
if  it  is  reduced  to  writing  and  signed  by  the 
party  to  be  charged.  In  the  case  at  bar  the 
action  is  based  upon  the  agreement  of  defend- 
ants to  employ  plaintiff  to  sell  their  lands. 
The  principal  is  named,  the  agent  is  men- 
tioned, the  land  is  described,  and  the  price 
or  consideration  for  which  the  property  is  to 
be  sold,  given.  What  the  agent  is  to  do 
clearly  appears,  viz.,  to  sell  the  land.  "It 
was  subscribed  by  the  party  to  be  charged." 
There  is  another  element  of  the  contract,  the 
compensation  of  the  agent,  that  may  or  may 
not  be  definitely  agreed  upon.  If  it  is  agreed 
upon,  it  becomes  one  of  the  terms  of  the  agree- 
ment, and  should  be  stated  in  the  memoran- 
dum, and,  if  not,  the  law  implies  an  agree- 
ment to  pay  what  it  is  reasonably  worth.  The 
statutes  of  Nebraska  and  New  Jersey  require 
the  compensation  to  be  fixed  and  stated  in 
the  agreement.  No  express  provision  to  pay 
was  necessary  to  be  proved:  Kiser  v.  Holla- 
day,  29  Ore.  338,  45  Pac.  759.  The  compensa- 
tion for  the  services  to  be  [149]  performed  is. 
the  price  thereof.  It  should  not  be  confound- 
ed with  the  consideration  for  the  promise  or 
employment:  Jones,  Ev.  §  429,  p.  128.  The 
consideration  for  the  agreement  which  is- 
clearly  inferable  from  the  terms  of  the  mem- 
orandum was  that  plaintiff  should  find  at 
buyer  for  the  timber  lands  if  he  could.  There- 
was  evidence  tending  to  show,  and  the  jury- 
might  reasonably  find  from  the  writing   in 
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effect,  that  defendants  authorized  plaintiff  to 
sell  their  lands  if  he  could  find  a  purchaser 
for  the  same.  When  this  proposal  was  ac- 
cepted and  acted  upon  by  the  plaintiff  in 
procuring  a  purchaser  who  purchased  the 
land  and  defendants  paid  plaintiff  $500  there- 
for, it  became  a  binding  recognized  contract: 
Henderson  v.  Lemke,  60  Ore.  363,  119  Pac. 
482.  It  cannot  be  successfully  contended 
that  it  was  necessary  for  the  promisee,  Tag- 
gart,  to  sign  the  memorandum  or  accept  the 
proposition  in  writing.  No  particular  form 
of  words  expressive  of  the  consideration  for 
the  grant  of  authority  to  sell  real  property 
need  be  written  in  the  memorandum,  but  the 
consideration  must  nevertheless  appear: 
Johnston  v.  Wadsworth,  24  Ore.  494,  503,  34 
Pac.  13,  15;  Church  v.  Brown,  21  N.  Y.  315, 
and  cases  there  cited.  If  from  a  reasonable 
construction  of  the  instrument  the  considera- 
tion is  necessarily  inferable  from  the  terms 
thereof,  it  is  expressed  within  the  meaning 
of  the  statute. 

The  defendants,  after  plaintiff  had  rested 
his  case,  introduced  evidence  tending  to  show 
the  employment  of  plaintiff  and  the  transac- 
tion of  furnishing  him  with  the  plat  and  de- 
scription of  the  timber  lands  in  order  that 
he  might  make  the  sale.  In  the  consideration 
of  the  motion  for  a  nonsuit,  where  the  record 
contains  all  the  evidence  produced  upon  the 
trial,  as  it  does  in  this  case,  we  must  consider 
the  entire  evidence:  Trickey  v.  [150]  Clark, 
50  Ore.  516,  93  Pac.  457;  Crosby  v.  Port- 
land R.  Co.  63  Ore.  496,  100  Pac.  300,  101 
Pac.  204 ;  Oberstock  v.  United  Rys.  Co.  68  Ore. 
197,  204,  137  Pac.  195 ;  Taylor  v.  Taylor,  54 
Ore.  560,  568,  103  Pac.  524.  The  amendment 
to  the  statute  of  frauds  was  enacted  for  the 
purpose  of  preventing  real  estate  brokers  from 
fraudulently  claiming  a  commission  when  they 
were  not  authorized  in  writing  to  make  the 
sale  It  Avas  not  the  legislative  intent  to  re- 
quire any  more  specific  or  technical  employ- 
ment or  authorization  for  a  broker  to  act  than 
had  been  theretofore  necessary  It  was  the 
main  object  that  such  authority  should  be 
proven  by  a  writing  or  secondary  evidence  of 
its  contents.  The  law  seems  to  contemplate 
that  the  authorization  of  a  broker  to  sell  land 
should  be  in  the  ordinary  form  used  by  men 
in  business.  It  may  be  informed  as  long  as 
it  complies  with  the  statutory  requirements. 
Such  memorandum  should  receive  a  practical 
construction.  Taggart  could  not,  in  the  na- 
ture of  affairs,  agree  to  sell  the  land :  Brown, 
Stat.  Frauds,  §  353a.  The  writing  proven  by 
plaintiff  to  have  been  executed  by  defendants 
Staats  and  Hunter  was  sufficient  to  carry  out 
the  spirit  and  letter  of  the  statute  and  take 
the  case  out  of  the  statute:  Straight  v. 
Wight,  60  Minn.  615,  63  N.  W.  105;  Brewer 
v.  Horst-Lachmund  Co.  127  Cal.  643,  60  Pac. 
418,  50  L.R.A.  240,  note. 


7.  The  cross-examination  of  defendant 
Hunter  in  regard  to  the  delivery  of  the  plat 
to  plaintiff  related  strictly  to  the  matter 
brought  out  on  his  examination  in  chief,  and 
was  not  objectionable. 

8.  Guided  by  Article  VII,  Section  3,  of  the 
Constitution  as  amended  in  1910  (see  Laws 
1911,  p.  7),  we  cannot  say  there  was  no 
competent  evidence  to  support  the  verdict; 
therefore  there  was  no  error  in  overruling 
[151]  the  motion  for  a  nonsuit  or  directed 
verdict.  It  follows  that  the  judgment  of  the 
lower  court  is  affirmed. 

Affirmed. 

Moore  C.  J.  and  Eakin,  J.  concur. 

Harris  J.  dissents. 

On  Reheabino. 
(November  16,  1916.) 

Benson,  J. — 9.  Upon  the  rehearing  we  have 
considered  but  one  question:  Is  the  alleged 
memorandum  sufficient  to  take  the  case  of  the 
statute  of  frauds  ?  The  first  paragraph  of  the 
Oregon  statute  of  frauds  reads  thus: 

"In  the  following  cases  the  agreement  is 
void  unless  the  same  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration, 
be  in  writing  and  subscribed  by  the  party  to 
be  charged,  or  by  his  lawfully  authorized 
agent;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing, 
or  [152]  secondary  evidence  of  its  contents, 
in  the  cases  prescrll^  by  law:"  Sec.  808,  L. 
0.  L. 

Then  follows  an  enumeration  of  the  cases 
to  which  the  law  is  applicable.  No.  8,  the 
one  pertinent  herein,  was  added  to  the  stat- 
ute in  1909,  and  reads  thus: 

*'An  agreement  entered  into  subsequent  to 
the  taking  effect  of  this  act,  authorizing  or 
employing  an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation  or  a  com- 
mission." 

The  memorandum  relied  upon  in  the  pres- 
ent case  was  sought  to  be  established  by  sec- 
ondary evidence  of  its  contents,  the  paper 
having  been  lost  or  destroyed.  The  plaintiff 
testified  that  it  read  substantially  as  follows: 

"J.  W.  Taggart: 

.'T.  hereby  authorize  you  to  sell  this  tract 
of  yellow  pine  timber,  located  in  Crook  Coun- 
ty, a  plat  of  which  is  inclosed,  and  stating  so 
many  thousand  acres  of  the  land  could  be 
cultivated  after  the  timber  was  all  off,  how 
many  thousand  feet  is  cruised  to  the  acre, 
about  the  number  of  logs  it  was,  surface 
cleared,  and  the  price  $22.50  per  acre. 

''[Signed]  Hunter  &  Staats." 

This  statement,  reduced  to  its  simplest 
terms,  is  an  authorization  of  plaintiff  to  sell 
a  particular  tract  of  land  at  a  specified  price 
per  acre.    It  is  signed  by  the  party  sought  to 
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be  chai-ged,  and,  if  it  expresses  the  eonsidera- 
tion,  it  is  snffioient.  The  problem  submitted 
then  is:  What  is  the  true  interpretation 
of  the  statute?  To  an  unsophisticated  lay- 
man, reading  the  two  clauses  of  the  law  above 
quoted,  it  would  undoubtedly  mean  that,  if 
I  sell  my  services  as  a  real  estate  broker,  I 
cannot  recover  therefor,  unless  I  have  a  writ- 
ten memorandum  signed  by  my  employer 
specifying  the  land  I  am  to  sell  and  the  com- 
pensation I  am  to  receive  for  [153]  bringing 
about  such  sale.  It  would  further  impress 
the  aforesaid  layman  that  I  must  also  rely 
upon  the  written  memorandum  as  the  sole 
evidence  of  any  agreement  to  pay  me  for  my 
services;  for  in  such  an  agreement  it  is  not 
apparent  that  there  are  any  other  essential 
elements. 

"The  party  to  be  charged"  is  necessarily 
the  one  against  whom  enforcement  of  the 
agreement  is  invoked,  and  the  only  considera- 
tion which  can  be  expected  from  him  is  to 
pay  for  the  broker's  services.  Tn  the  case  of 
Fiak  ▼.  Henarie,  13  Ore.  156,  9  Pac.  322,  the 
court,  speaking  of  a  similar  agreement,  says: 
**The  writing  in  such  case  need  not  be 
signed  by  both  parties,  nor  contain  any  terms 
further  than  that,  if  the  broker  will  procure 
such  purchaser,  he  will  be  allowed  a  stated 
commission." 

This  interpretation  is  adopted  in  the  case 
of  Sorenson  v.  Smith,  66  Ore.  00,  129  Pac. 
761,  131  Pac.  1022,  Ann.  Gas.  1015A  1127,  61 
L.R.A.(N.S.)  612,  wherein  Mr.  Justice  Moore 
says: 

*'It  is  thought  that  the  primary  object  that 
induced  the  enactment  of  our  statute,  herein- 
before quoted,  demands  that,  where  the  origi- 
nal contract  respecting  the  broker's  compen- 
sation was  not  in  writing,  as  required,  the 
ratification  can  only  be  by  a  writing." 

Again,  in  the  opinion  upon  rehearing,  the 
same  learned  justice  says: 

^Because  George  Sorenson,  the  plaintiiTs 
assignor,  was  employed  by,  and  was  the  sub- 
agent  of,  F.  A.  Kribs,  then  no  privity  of 
contract  existed  between  such  substituted 
agent  and  the  defendant,  Charles  A.  Smith, 
and  the  latter,  never  having  stipulated  in 
writing  to  pay  a  commission  to  the  subagent, 
did  not  by  negotiating  the  sale  of  the  lands 
to  C.  P.  Bratnober  and  the  Storey-Bracher 
lAimber  Company  ratify  Krib's  employment  of 
Sorenson." 

[154]  In  tiis  late  ease  ol  Taylor  v.  Peter* 
son,  76  Ore.  77,  147  Pac  520,  Mr.  Justice 
Burnett,  after  quoting  the  langnage  of  our 
statute,  stated: 

*'In  this  respect  our  Code  is  more  stringent 
than  any  other  to  which  our  attention  has 
been  directed.  In  mandatory  language  it  for- 
bids proof  of  any  kind  other  than  the  writing, 
yet  here  the  plaintiff  would  rely  upon  the 
oral  testimony  entirely,  unless  we  may  except 
the  newspaper  article  to  which  reference  has 


been  made.  As  already  pointed  out,  that  does 
not  satisfy  the  statute^  because  for  one  thing, 
it  does  not  express  the  consideration." 

In  that  case  the  writing  signed  by  the  party 
to  be  charged  said : 

"Several  weeks  ago  I  made  a  tender  to  the 
authorities  through  my  agent,  J.  A.  Tkylor, 
of  my  property,"  referring  to  property  else- 
where described  in  the  article. 

It  is  true  that  in  the  decisions  there  can 
be  found  some  dicta  indicating  that  the  writ- 
ers are  not  in  full  harmony  with  some  of  the 
prpvisions  of  the  statute  of  frauds,  and  would 
be  satisfied  with  a  very  slight  performance 
of  its  requirements.  Xowhere  do  we  find  any 
encouragement  for  the  doctrine  that  its  pro- 
visions or  any  one  of  them  can  be  entirely 
ignored  with  impunity.  The  decisions  of  oth- 
er states  are  of  slight  value  to  us  in  the 
solution  of  this  problem,  by  reason  of  the 
diverse  language  used  in  their  statutes.  The 
first  important  particular  in  which  the  stat- 
utes differ  may  be  best  appreciated  by  noting 
the  fact  that  the  Oregon  statute  declares 
the  agreements  in  the  cases  mentioned  to  be 
void.  We  find  this  to  be  the  case  in  only  eight 
other  states,  viz.:  Alabama,  Michigan,  Ne 
braska,  Nevada,  New  York,  Washington,  Wis 
consin  and  Wyoming.  In  California,  North 
Dakota,  South  Dakota  and  Montana  the  con- 
tract is  declared  to  be  "invalid,"  [155]  or 
"not  valid."  The  remaining  states  declare 
either  that  no  evidence  other  than  the  writ- 
ing is  competent  in  the  cases  specified,  or 
that  no  action  shall  be  maintained  thereon. 
It  will  be  observed  that  in  our  state,  and  in 
the  few  others  named  above  as  in  the  same 
class,  the  law  challenges  the  vitality  of  the 
contract  or  agreement,  while  in  the  others 
the  statute  affects  only  the  remedy.  The  true 
interpretation  of  our  law  is  clearly  expressed 
in  the  case  of  Pierce  v.  Clarke,  71  Minn.  121, 
73  N.  W.  623,  in  which  the  following  lan- 
guage occurs: 

"The  English  statute  of  frauds  differs  from 
ours.  That  provides  that  no  action  shall  be 
brought  upon  such  contracts  unless  they  are 
in  writing,  and  signed  by  the  party  to  be 
charged.  ...  In  some  instances — perhaps 
in  many — ^under  the  English  statute,  such  con- 
tracts would  not  be  absolutely  void,  as  under 
ours.  It  is  proper  here  to  call  attention  to 
an  erroneous  statement  as  to  the  effect  of 
our  statute  found  in  the  case  of  Hagelin  v. 
Wacks,  61  Minn.  214,  216,  63  N.  W.  624.  The 
writer  hereof,  who  wrote  the  opinion  in  that 
case,  stated  that  the  statute  of  frauds  does 
not  declare  oral  contracts  as  to  estates  or 
interests  in  lands  void,  but  merely  that  they 
are  not  enforceable  by  action,  citing  Trow- 
bridge V.  Wetherbee,  11  Allen  (Mass.)  361; 
Lowman  v.  Sheets,  124  Ind.  416,  24  N.  E. 
361,  7  L.R.A.  784.  Such  is  not  the  law  un- 
der our  statute,  because  it  makes  such  con- 
tracts void.     Evidently   the  writer  had  in 
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mind  the  English  statute,  which  does  not  de- 
clare such  contracts  void,  but  nonenforceable 
by  action" — citing  Madigan  v.  Walsh,  22  Wis. 
501,  to  the  same  effect. 

It  seems  clear  that,  if  a  parol  agreement  is 
void  under  the  statute  of  frauds,  no  blunder, 
or  even  intentional  admission  of  incompetent 
evidence,  could  vitalize  the  contract  to  such 
an  extent  as  to  justify  a  recovery  thereon. 
The  authorities  called  to  our  attention  which 
appear  to  sustain  the  converse  theory  are 
either  [156]  from  states  whose  law  does  not 
declare  such  contracts  void,  or  are  in  the 
same  category  with  the  case  of  Hagelin  v. 
Wacks,  61  Minn.  214,  216,  63  N.  W.  624, 
which  the  Supreme  Court  of  Minnesota  so 
frankly  repudiates.  Quoting  again  a  Minne- 
sota case,  Taylor  v.  Allen,  40  Minn.  433, 
434,  42  N.  W.  292,  we  read  as  follows: 

"The  plaintiff  suggests  that  the  written 
memorandum  in  this  case  is  aided  or  supple-, 
mented  by  certain  admissions  in  the  answer. 
.But  these  will  not  help  matters.  It  is  now 
the  settled  law  that  the  defendant  can  have 
the  benefit  of  the  statute,  even  if  he  admits 
an  oral  agreement.  He  may  admit  a  verbal 
agreement,  and  yet  assert  its  invalidity" — 
citing  Browne,  St.  Frauds,  §  509;  Wilson 
Sewing  Mach.  Co.  v.  Schnell,  20  Minn.  40. 

We  have  examined  with  great  cave  the  au- 
thorities cited  by  respondent,  and  do  not  find 
that  they  sustain  his  contention.  The  case 
of  Kiser  v.  Holladay,  29  Ore.  338,  45  Pac. 
759,  is  cited  to  sustain  the  doctrine  that  no 
express  promise  to  pay  is  required  to  be  in- 
cluded in  the  memorandum.  That  was  an 
action  to  recover  on  a  quantum  meruit  for 
work  and  labor,  and  therefore  is  not  in  point; 
for  no  one  will  contend  that  a  person  may 
not  recover  upon  an  implied  promise,  unless 
the  statute  requires  the  promise  to  be  in 
writing.  The  case  of  Sorenson  v.  Smith,  65 
Ore.  78,  129  Pac.  757,  131  Pac.  1022,  Ann. 
Cas.  1915A  1127,  51  L.R.A.(N.S.)  612,  which 
is  relied  upon  to  support  the  contention  that 
the  defense  of  the  statute  is  waived  by  ad- 
mitting without  objection  any  evidence  tend- 
ing to  support  the  parol  contract,  does  not, 
we  think,  sustain  this  doctrine.  It -is  true 
that  in  the  opinion  upon  the  rehearing  65  Ore. 
92,  131  Pac.  1023,  Ann.  Cas.  1915A  1127,  51 
L.R.A.(N.S.)  612,  the  court  says: 

[1S7J  **In  the  former  opinion  tlie  testimony 
admitted  without  exception  was  deemed  com- 
petent, and  it  was  also  considered  that  the 
statute  of  frauds,  as  far  as  it  related  to 
Sorenson's  employer  was  waived  by  not  ob- 
jecting to  the  admission  of  testimony  tending 
to  show  that  the  contract  sued  upon  was  not 
evidenced  by  any  writing." 

A  careful  examination  of  the  entire  opinion 
discloses  the  fact  that  this  statement  was 
not  necessary  to  the  decision,  which  was 
based  upon  the  fact  that  an  examination  of 
all  the  evidence  failed  to  disclose  a  case  suf- 


ficient to  go  to  the  jury.  The  case  of  Scofield 
V.  Stoddard,  58  Vt.  290,  6  Atl.  314,  is  not  in 
point,  for  the  reason  that  the  Vermont  stat- 
ute does  not  declare  such  contracts  void,  but 
simply  states  that  ''no  action  shall  be 
brought^"  etc.  The  case  of  livermore  v.  Stine, 
43  Gal.  274,  is  not  of  any  practical  value,  for 
the  reason  that  the  court  distinctly  says  that 
the  contract  then  under  consideration  was  not 
within  the  statute  of  frauds,  and  its  state- 
ment in  regard  to  waiver  is  pure  dictum.  It 
may  also  be  noted  that  the  California  statute 
does  not  use  the  term  ''void,"  but  declares 
such  contracts  to  be  "invalid."  In  the  case 
of  Fisk  V.  Henarie,  13  Ore.  156,  9  Pac.  322, 
it  will  be  noted  there  was  a  writing  signed 
by  the  party  to  be  chained  describing  the 
land,  naming  the  price  at  which  it  was  to  be 
sold,  and  specifying  the  commission  to  be  re- 
ceived by  the  broker.  It  will  further  be  ob- 
served that  this  case  was  determined  under 
the  California  statute,  which  differs  from  ours 
in  that  it  employs  the  following  language: 

"Evidence,  therefore,  cannot  be  received, 
without  the  writing,  or  secondary  evidence  of 
its  contents." 

In  the  case  of  Johnston  v.  Wadsworth,  24 
Ore.  494,  34  Pac.  13,  the  court  held  that  the 
instrument  sued  [158]  upon,  being  under  seal, 
imported  a  consideration  and  was  a  sufficient 
memorandum.  The  remarks  of  the  learned 
justice  who  wrote  the  opinion  in  r^^rd  to 
parol  evidence  do  not  purport  to  be  a  declara- 
tion of  the  law,  but  a  criticism  of  its  logic. 
There  were  other  cases  cited  upon  various 
points,  but  these  we  have  referred  to  are 
sufficient  to  disclose  the  nature  of  the  authori- 
ties relied  upon. 

However  we  may  regard  the  statutes  of 
our  state,  we  are  not  at  liberty  to  repeal  them 
by  interpretation. 

The  judgment  of  the  trial  court  is  reversed 
and  the  action  dismissed. 

Reversed  on  rehearing.     Action  dismissed. 

Harris  J.  concurs  in  the  result. 

Bean,  J.  (dissenting). — I  am  still  of  the 
opinion  that  the  written  authorization  shown 
by  the  evidence  expresses  the  consideration 
and  complies  with  the  statute.  I  therefore  ad- 
here to  the  former  opinion  herein. 
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Neeessity  for  Statement  of  Conslder- 
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136. 
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Introductory* 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  necessity  for  a 
fltatement  of  the  consideration  in  a  contract 
within  the  statute  of  frauds,  other  than  a 
contract  to  answer  for  the  debt  of  another. 
The  earlier  cases  on  this  subject  are  reviewed 
in  the  notes  to  Zimmerman  v.  Zehendner,  3 
Ann.  Cas.  655,  and  Siemers  v.  Siemers,  60 
Am.  St.  Rep.  430. 

Majority  Rule. 

Rule  Stated. 

In  most  jurisdictions  the  rule  Is  laid  down 
that  in  a  contract  which  is  within  the  statute 
of  frauds  the  failure  to  state  a  price  or 
consideration,  which  is  presumed  to  be  an 
integral  part  of  the  agreement,  will  reader 
the  contract  fatally  defective. 

England.— Stetid  v.  Liddard,  1  Bing.  196, 
1  L.  J.  C.  PL  52,  8  Moo.  C.  PI.  2,  8  E.  C.  L. 
469;  Blagden  v.  Bradbear,  12  Ves.  Jr.  467, 
33  Eng.  Rep.   (Reprint)   762. 

Aldbama, — Robinson  ▼.  Driver,  132  Ala. 
169,  31  So.  495;  Patt  v.  Gerst,  149  Ala.  287, 
42  So.  1001;  Alabama  Cent.  R.  Co.  v.  Long, 
158  Ala.  301,  48  So.  363;  Rains  v.  Patton, 
191  Ala.  349,  67  So.  600.  See  also  Dillworth 
▼.  Holmes  Furniture,  etc.  Co.  73  So.  288. 

CaUfomia.— Fritz  v.  Mills,  170  Cal.  449, 
150  Pac  375.  See  also  Toomy  v.  Dunphy,  86 
Cal.  639,  25  Pac.  130. 

Georgia,— CorUin  v.  Burden,  126  Ga.  429. 
55  S.  £.  30:  Kinderland  v.  Kirk,  131  Ga.  454, 
62  S.  £.  582. 

/l/tiMM«.— Patmor  v.  Haggard,  78  111.  607; 
Elwell  ▼.  Hiclcs,  238  111.  170,  87  N.  E.  316. 

/nduMia.— Selvage  v.  Talbott,  175  Ind.  648, 
Ann.  Cas.  1913C  724,  95  N.  £.  114,  33  L.R.A. 
(X.S.)  973;  Phillips  v.  Jones,  39  Ind.  App. 
626,  80  N.  £.  5.55;  Luther  v.  Bash,  112  N. 
£.  110.  See  also  Knapp  v.  Beach,  52  Ind. 
App.  573,  101  N.  E.  37. 

Maine. — ^Thurlow  v.  Perry,  107  Me.  127, 
77  AtL  641. 

Misaouri. — Reigart  v.  Manufacturers'  Coal, 
etc  Co.  217  Mo.  142,  117  S.  W.  61;  Kelly  v. 
Thney,  143  Mo.  422.  45  S.  VV.  300;  Glasgow 
Milling  Co.  v.  Burgher,  122  Mo.  App.  14,  07 
S.  W.  960.  See  also  Carter  v.  Western  Tie, 
ete.  Co.  184  Mo.  App.  523,  170  S.  W.  445. 

Xehraaka. — ^Howell  v.  North,  93  Neb.  505, 
140  N.  W.  779. 

New  Hampehire. — Carpenter  r.  Tinglof,  76 
X.  H.  454,  84  Atl.  51. 

A'etp  York, — Eagle  Paper  Box  Co.  v.  Gatti- 
McQuade  Co.  99  Misc.  508,  164  N.  Y.  S.  201. 
See  also  Flash  v.  Rosslter,  116  App.  Div.  880, 
102  N.  Y.  S  449. 

OL'lahoma.—BakeT  v.  Hnswell,  30  Okla.  429, 
128  Pac.  1086. 

Oregon, — Reid  v.  Alaska  Packing  Co.  43 
Ore.  429,  73  Pac.  337 ;  Taylor  v.  Peterson,  76 
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Ore.  77,  147  Pac  520;  Webb  t.  Isensee,  79 
Ore.  114,  153  Pac.  800.  And  see  the  reported 
case. 

Texae, — Menczer  v.  Poage,  55  Tex.  Civ.  App. 
415,  118  S.  W.  863. 

Vermon*.— Ide  v.  Stanton,  15  Vt.  685,  40 
Am.  Dec.  698. 

Washington,— Keith  v.  Smith,  46  Wash. 
136,  13  Ann.  Cas.  975,  89  Pac.  473;  Foots  v. 
Bobbins,  50  Wash.  277,  97  Pac.  103;  Parks 
T.  Elmore,  59  Wash.  584, 110  Pac.  381;  Crouch 
V.  Forbes,  63  Wash.  564,  116  Pac.  14;  Houtch- 
ens  Co.  V.  Nicliols,  81  Wash.  238,  142  Pac. 
674. 

Wieconsin, — ScoUard  v.  Bach,  136  Wis.  63, 
116  N.  W.  757. 

Thus  in  Foote  v.  Bobbins,  60  Wash.  277, 
97  Pttc.  103,  an  action  to  recover  a  broker '."> 
commission  for  selling  real  estate  under  a 
written  contract  which  was  silent  on  the 
question  of  the  amount  of  the  broker's  com- 
mission, the  court  said:  "The  unmistakable 
purpose  of  the  statute  was  to  avoid  any  such 
method  of. fixing  the  extent  of  the  liability, 
or  the  liability  itself,  of  either  a  vendor  or  a 
vendee  for  the  payment  of  a  commission.  .  .  . 
The  contract,  in  so  far  as  it  relates  to  this  ac- 
tion, is  only  partially  in  writing.  The  im- 
portant feature — ^the  amount  of  commission  to 
be  paid,  is  to  be  ascertained  by  parol  testimony 
in  regard  to  an  understanding  which  msy 
prove  to  be  a  misunderstanding,  the  exact 
thing  which  the  statute  was  designed  to 
prevent.  A  contract  partly  written  and  part- 
ly verbal  is  a  parol  contract,  and  contracts 
required  by  law  to  be  written  must  be  whol- 
ly written  to  be  enforceable.  ...  A  ma- 
terial part  of  the  contract  in  suit  being  ver- 
bal, it  must  be  held  to  be  an  oral  contract, 
and  therefore  invalid.'  Tlie  contract  before 
us  is  utterly  silent  upon  the  questi<«  of  ap- 
pellant's liability  for  the  payment  of  a  com- 
mission; yet  the  substantial  purpose  of  the 
statute  was  to  require  that  a  contract  fixing 
such  a  liability  should  be  invalid  unless  in 
writing.  If  we  were  to  hold  that  such  a  lia- 
bility may  be  here  shown  by  parol,  simply  be- 
cause the  appellant  had  written  authority  to 
make  a  sale,  although  such  authority  neither 
mentions  nor  provides  for  the  payment  of,  or 
amount  of,  a  commission,  we  would  so  con- 
strue tlie  statute  as  to  invite  and  promote  the 
identical  frauds  which  it  was  intended  to 
avoid.  Applying  the  principles  announced  in 
the  liases  al)Ove  mentioned,  we  would  hold 
that  the  contract  is  not  a  sufficient  compli- 
ance with  the  statute  to  enable  the  respond- 
ents to  recover." 

In  Kelly  v.  Thuey,  143  Mo.  422,  45  S.  W. 
300,  the  court  said:  ''I"  making  a  contract 
involving  the  statute  of  frauds,  there  are 
three  essential  and  inevitably  necessary  in- 
gredients: First,  the  parties;  second,  the 
subject-matter;  third,  the  consideration  or 
price.     Absent  any  one  of  these  ingredients, 
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there  is  no  contract.  Certainty  in  price  is 
as  much  a  sine  quo  non  as  certainty  in  par- 
ties or  subject-matter.  On  this  topic  a  great 
chancellor  in  his  Commentaries  on  American 
Law  remarks:  The  contract  must,  how- 
ever, be  stated  with  reasonable  certainty,  so 
that  it  can  be  understood  from  the  writing 
itself,  without  having  recourse  to  parol  proof. 
Unless  the  essential  terms  of  the  sale  can  be 
ascertained  from  the  writing  itself,  or  by  a 
reference  contained  in  it  to  something  else, 
the  writing  is  not  a  compliance  Avith  the  stat< 
ute;  and  if  the  agreement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proof,  for  that 
would  at  once  introduce  all  the  mischiefs 
which  the  statute  of  frauds  and  perjuries  was 
intended  to  prevent.* " 

In  Baker  v.  Haswell,  36  Okla.  429,  128  Pac. 
1086,  an  action  for  the  breach  of  a  contract 
for  the  sale  of  land  wherein  the  evidence 
showed  that  the  parties  by  oral  agreement 
changed  the  terms  of  a  written  contract  with 
reference  to  the  consideration,  it  was  said: 
"There  has  been  a  great  deal  of  diversity  of 
opinion  as  to  whether  the  writing,  in  order  to 
satisfy  the  statute  of  frauds,  must  show  the 
consideration.  It  would  seem  that  the  better 
reason  would  require  the  consideration  to  bo 
stated.  The  statute  of  frauds  was  intended  to 
close  the  doors  to  fraud  and  perjury  in  the 
class  of  contracts  which  it  required  to  be  in 
writing.  If  the  entire  contract  need  not  be 
in  writing,  then  the  door  was  only  partly 
closed.  If  the  price  and  terms  of  payment 
need  not  be  stated,  then  dishonest  persons 
could  inveigle  landowners  into  written  agree- 
ments to  sell  by  orally  promising  a  good 
price,  and  then  in  litigation  following  con- 
centrate their  energy  and  ingenuity  in  per- 
verting the  facts  upon  the  matter  of  price 
and  terms,  instead  of  diffusing  their  strength 
in  this  regard  over  the  whole  field  of  the 
contract.  If  any  part  of  the  contract  is  re- 
quired to  be  in  writing,  the  same  requirement 
should  be  made  as  to  the  whole.  This  rule 
was  first  laid  down  in  Wain  v.  Warlters,  5 
East  (Eng.)  10,  2  Smith  Lead.  Cas.  251,  and 
seems  to  be  the  established  rule  in  this  juris- 
diction. Fox  V.  Easter,  10  Okla.  527,  62  Pac. 
283.  In  the  case  of  Halsell  v.  Renfrow,  14 
Okla.  674,  78  Pac.  118,  2  Ann.  Cas.  286,  while 
the  exact  point  was  not  before  the  court,  the 
question  of  what  the  writing  must  contain 
was  before  the  court,  and  the  general  rule 
was  laid  down  that  a  complete  contract  must 
be  contained  in  the  writing,  and  that  no  part 
of  the  contract  could  rest  in  parol." 

Where  the  statute  requires  the  considera- 
tion to  be  expressed  in  writing,  a  contract  is 
not  saved  by  8howii\g  that  a  consideration 
exists  in  fact,  as  it  is  wholly  immaterial 
whether  there  is  a  consideration  in  fact,  if 
it  is  not  expressed  in  the  writing.  Rains  v. 
Patton,  191  Ala.  349,  67  So.  600. 


It  was  said  in  Reigart  v.  Manufacturers' 
Coal,  etc.  Co.  217  Mo.  142,  117  S.  W,  61; 
*'The  statute  was  not  declaratory  of  the  com- 
mon law,  but  was  highly  remedial,  intending^ 
to  prevent  fraud  and  perjury  by  changing  the 
common  law  in  that  regard,  by  requiring  that 
all  of  the  terms  -of  the  contract  should  be- 
reduced  to  writing  before  an  action  could 
be  maintained  thereon.  And  what  has  been 
here  said  is  reinforced  and  made  clearer  by^ 
reverting  to  the  common  law,  which  conclu- 
sively presumes  that  the  written  contract 
is  the  receptacle  for  and  contains  all  the 
terms  of  the  agreement,  and  which  prevent.^ 
the  introduction  of  parol  evidence  in  any 
manner  to  change,  add  to  or  take  from  the 
written  contract^  except  where  the  writtei* 
contract  itself  showed  upon  its  face  that  parts 
of  it  were  omitted  therefrom.  [Koons  v.  St. 
Louis  Car  Co.  203  Mo.  1.  c.  255;  Standard 
Fireproofing  Co.  v.  St.  Louis  Expanded  Metal 
Fireproofing  Co.  177  Mo.  1.  c.  571;  Ringer 
V.  Holtzclaw,  112  Mo.  1.  c.  623.]  The  legis- 
lature, by  this  statute,  intended  to  wipe  out 
that  exception  and  prevent  an  action  trorxk 
being  maintained,  even  though  the  omissioi> 
appeared  on  the  face  of  the  contract.  That 
was  its  very  object  and  purpose  and  none 
other.  If  what  I  have  stated  is  correct  then 
it  necessarily  follows  that  the  contract  price 
and  the  consideration  of  the  contract  muift 
be  stated  in  the  written  contract  along  wit'i 
all  the  other  terms  thereof,  and  it  cannot  bi^ 
shown  by  parol  evidence." 

Where  the  statute  requires  the  considera- 
tion or  the  commission  to  be  paid  a  broker 
for  the  sale  of  real  estate  to  be  in  writiuj^ 
on  a  failure  so  to  state  it  the  broker  cannot 
recover  on  a  quantum  meruit,  since  that  la- 
the exact  thing  which  the  statute  was  de- 
signed to  prevent.  Selvage  v.  Talbott,  17> 
Ind.  648,  Ann.  Cas.  1913C  724,  95  N.  E.  114, 
33  L.R.A.(N.S.)   973. 

FOBM  AND  SUETICIENCY  OF  StATSOCENT. 

In  those  jurisdictions  wherein  the  consider- 
ation is  required  to  be  stated  in  the  contract 
in  order  to  take  it  out  of  the  statute  of  fraud» 
it  is  generally  held  that  the  statement  of  the 
consideration  need  not  be  specific,  but  the  con. 
sideration  must  appear  with  reasonable  clear* 
ness  from  the  entire  contract.  Booth  v.  Dex- 
ter Steam  F.  Engine  Co.  118  Ala.  369,  24  So 
405;  Alabama  Cent.  R.  Co.  v.  Long,  158  Ala. 
301,  48  So.  363;  Conroy  v.  Woodcock,  58  Fla. 
682,  43  So.  693;  Luthor  v.  Bash  (Ind.)  112 
N.  E.  110:  Siemers  v.  Siemers,  65  Minn.  104, 
67  N.  W.  802,  60  Am.  St.  Rep.  430;  Alger  v. 
Minnesota  Loan,  etc.  Co.  35  Minn.  235,  160 
N.  W.  765;  Kelly  v.  Thuey,  143  Mo.  422,  45 
S.  W.  300;  Anderson  v.  Young,  74  N.  H.  428, 
69  Atl.  122;  Mendles  v.  Danish,  74  N.  J.  L. 
333,  65  Atl.  888;  Bowers  t.  Ocean  Ace.  etc. 
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Corp.  110  App.  Dir.  691,  97  N.  Y.  S.  485, 
it^rwted  in  187  N.  Y.  661,  80  N.  K.  1105; 
Burrows  ▼.  Fischer,  71  Misc.  168,  129  N.  Y. 
S.  902;  Bogard  v.  Barhan,  56  Ore.  269,  108 
Pac,  214;  Parks  v.  Elmore,  51)  Wash.  584, 
110  Pac.  381.  See  also  Keid  v.  Alaska  Pack- 
ing Co.  43  Ore.  429,  73  Pac.  337. 

Thus  in  PurkH  v.  Klmoro,  59  Wanh.  584, 
110  Pac.  381,  construing  a  statute  of  Oregon, 
it  was  said:  ''The  statute  of  that  state  pro- 
Tides  that  an  agreement  for  the  sale  of  per- 
sonal property  at  a  price  of  not  less  than 
fifty  dollars  is  void  unless  the  same  or  some 
note  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing  and  subscribed 
by  the  party  to  be  charged,  or  by  his  lawful- 
ly authorized  agent,  or  unless  th«  buyer  ac- 
cept and  receive  some  part  of  such  personal 
property  or  pay  at  the  time  some  part  of 
the  purchase  money.  (Bellinger  and  Cotton's 
Codes  and  Statutes  of  Oregon,  see  797.)  The 
reason  given  for  the  contention  that  the  con- 
tract in  question  falls  within  this  statute, 
is  that  it  fails  to  express  the  consideration 
for  the  contract.  But  to  comply  with  the 
rule  of  the  statute,  the  consideration  need 
not  be  stated  in  express  terms.  It  is  sufli- 
cient  if  from  the  whole  writing  it  appears 
with  reasonable  clearness  what  the  consider- 
ation was.  It  does  so  appear  we  think  in  the 
writing  before  us.  It  is  evident  that  it  was 
the  purpose  of  the  parties  to  agree  upon  a 
mutual  course  of  dealing  with  reference  to 
certain  fish  procured  by  each  during  the 
fishing  season  of  1907.  To  that  end  they 
made  mutual  promises  which  are  set  forth 
in  the  writing,  and  the  promise  on  the  part 
of  the  one  furnished  a  consideration  for  the 
promise  on  the  part  of  the  other.  *In  those 
jurisdictions  where  it  is  necessary  to  state 
the  consideration  for  the  promise  in  the  writ- 
ing the  eonsideration  must  clearly  appear 
therefrom,  but  no  special  form  is  required 
for  the  statement;  the  consideration  need  not 
be  expressed  in  so  many  words,  but  may  bo 
implied  from  the  instrument.  Thus  if  it 
appears  from  the  writing  that  the  promisee 
agrees  to  do  or  to  forbear  to  do  some  act  in 
consideration  of  the  promise,  the  considera- 
tion is  sufficiently  expressed.' " 

In  Mendles  v.  Danish,  74  N.  J.  L.  333,  65 
Atl.  888.  it  was  held  that  an  agreement  to 
pay  a  broker  as  a  commission  for  the  sale 
of  land  the  amount  the  property  sold  for  in 
excess  of  a  stipulated  sum  was  a  sufficient 
statement  of  the  consideration  to  satisfy  the 
statute,  the  court  saying  that  "where  am- 
biguity exists,  or  literal  interpretation  may 
lead  to  absurd  results,  resorts  may  be  had  to 
the  principle  that  the  spirit  of  the  law  con- 
trols the  letter." 

In  Siemers  v.  Siemers,  65  Minn.  104,  67 
N.  W.  802,  60  Am.  St.  Rep.  430,  a  purported 
agreement    which    read   "I,    the   undersigned 


herewith  promise  to  pay  to  the  ^idow  Mar- 
garethe  Graenenfelder,  on  the  wedding  day 
when  she  shall  become  my  wife,  the  sum  of 
$1,000"  was  held  not  to  express  the  consider- 
ation with  reasonable  clearness  as  required 
by  tlte  statute.  The  court  said:  "The  rea- 
sonable clearness  with  which  the  considera- 
tion for  the  agreement  must  appear,  when  not 
expressly  stated,  cannot  be  made  to  depend 
upon  what  may  be  conjectured  from  that 
which  has  been  written." 

In  Flowers  v.  Steiner,  108  Ala.  440,  19  So. 
321,  the  words  "for  value  received"  were  held 
to  be  a  sufficient  expression  of  the  considera- 
tion to  meet  the  requirements  of  the  statute. 
To  the  same  effect  see  Emerson  v.  Aultman, 
69  Md.  125,  14  Atl.  671. 

A  contract  wherein  it  was  stipulated  that 
a  broker  was  to  receive  a  commission  of  two 
per  cent  for  his  services  in  selling  real  estate 
without  stating  the  selling  price  of  such 
realty  has  l)een  held  to  be  a  sufficient  com- 
pliance with  the  statute  requiring  the  com- 
mission to  be  stated  in  writing.  Luther  v. 
Bash  (Ind.)  112  N.  E.  110.  And  so  a  de- 
murrer based  on  the  ground  that  the  contract 
is  not  founded  on  a  valuable  consideration  is 
untenable  where  the  contract  recites  in  con- 
sideration "one  dollar  ...  in  hand  paid." 
Alabama  Cent.  U.  Co.  v.  Long,  158  Ala.  301, 
48  So.  303. 

It  was  held  in  Bowers  ▼.  Ocean  Ace.  etc. 
Corp.  110  App.  Div.  691,  97  N.  Y.  S.  485, 
afTirmed  in  187  N.  Y.  561,  80  N.  E.  1105. 
that  where  the  language  of  an  instrument 
is  such  as  to  warrant  the  inference  that  the 
consideration  rests  on  mutual  promises,  the 
writing  satisfies  all  the  requirements  of  the 
statute.  And  so  in  Bogard  v.  Barhan,  56 
Ore.  269,  108  Pac.  214,  it  was  held  that  an 
agreement  specifying  that  the  respective  par- 
ties were  to  exchange  lands  was  a  sufficient 
statement  to  meet  the  requirements  of  the 
statute. 

Minority  Rule, 

The  decisions  in  support  of  the  doctrine 
that  the  statement  of  the  consideration  is  not 
necessary  to  the  validity  of  a  contract  with- 
in the  statute  of  frauds  are  limited  to  a  few 
jurisdictions,  and  rest  principally  on  express 
statutory  provisions.  Lenman  v.  Jones,  33 
App.  Cas.  (D.  C.)  7;  McKnight  v.  Broadway 
Invest.  Co.  147  Ky.  535,  145  S.  W.  377 ;  Camp- 
bell V.  Preece  (Ky.)  118  S.  W.  373;  Des- 
marais  v.  Taft,  210  Mass.  660,  97  N.  E.  96; 
Virgininn  R.  Co.  v.  Jeffries,  110  Va.  471,  6tJ 
S.  E.  731;  Millar  v.  Whelan  [1854-1864] 
Newfoundland  L.  Rep.  561.  See  also  Fried- 
man v.  Suttle,  10  Ariz.  57,  85  Pac.  726.  0 
L.R.A.(N.S.)  933.  Thus  it  was  said  in  Mr- 
Knight  V.  Broadway  Invest  Co.  147  Ky.  535, 
145  S.  W.  377:     "The  statute  expressly  pro- 
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vides  that  the  consideration  need  not  be  stated 
in  writing.  It  may  be  proven  by  parol." 
And  in  Campbell  v.  Preece,  133  Ky.  572,  118 
S.  W.  373,  it  was  said :  "Nor  is  it  necessary 
that  the  terms  of  the  contract,  in  so  far  ais 
they  constitute  part  of  the  consideration,  be 
stated  in  the  writing.  The  consideration,  so 
the  statute  allows,  may  be  shown  by  parol 
even  if  to  do  so  involve  a  contradiction  of 
tiie  written  memorandum.*' 

In  Bateman  v.  Hopkins,  157  N.  C.  470,  73 
S.  £.  133,  it  was  said:  "'This  action  is  by 
the  vendee  against  the  vendor.  It  was  not 
necessary,  therefore,  for  the  memorandum  to 
set  forth  the  obligation  of  the  vendee  to  pay 
the  price.  There  is  a  difference,  as  we  have 
often  said,  between  the  consideration  necessary 
to  support  a  contract,  which  was  required  at 
common  law  before  the  statute  of  frauds  was 
adopted  and  is  still  required,  and  the  promiati 
of  the  vendee  to  pay  the  purchase  money, 
which  must  be  stated  in  the  writing  in  order 
to  bind  him,  if  he  is  sued  and  is,  tlierefore,  the 
party  to  be  charged.  Hail  v.  Misenheimer 
[137  N.  C.  183],  supra;  Brown  v.  Hobbs,.  154 
N.  C.  544.  'Under  the  statute  of  frauds  a 
contract,  in  writing,  to  sell  land,  signed  by 
the  vendor  is  good  against  him,  although  the 
correlative  obligation  of  the  buyer  to  pay 
the  price  is  not  in  writing,  and  cannot  be 
enforced  against  him.'  Mizell  y.  Burnett,  40 
N.  G.  249.  See  also  Durham  Consol.  Land, 
etc.  Co.  ▼.  Gutlirie,  116  N.  C.  382.  As  the 
vendee  is  suing  in  this  case,  he  agrees  to  per- 
form the  contract  and  therefore  waives  the 
benefit  of  the  statute  or  rather  is  not  seeking 
to  rely  upon  it.'' 
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Florida  Supreme  Court — ^November  18,  1915. 
70  ma,  340;  70  So.  307. 


Constitutional  Tmw  —  Right  to  Attack 
Statute  —  Person  Not  Affected. 

A  court  will  not  listen  to  an  objection  made 
to  the  constitutionality  of  an  act  by  a  party 
wliose  right  it  does  not  affect  and  who  has 
therefore  no  interest  in  defeating  it. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 
57.] 


A  person  who  does  not  belong  to  a  class 
alleged  to  be  unlawfully  discriminated 
against  by  a  statute,  cannot  in  judicial  pro- 
ceedings be  heard  to  assail  the  constitution- 
ality of  the  statute  as  it  affects  the  class. 


Same. 

One  cannot  raise  an  objection  to  the  con- 
stitutionality of  a  part  of  a  statute,  unless 
his  rights  are  in  some  way  injuriously  af- 
fected thereby,  or  unless  the  unconstitutional 
feature  renders  the  entire  act  void  or  renders 
the  portion  complained  of  inoperative. 

Same. 

Tiie  constitutionality  of  a  provision  of  a 
statute  cannot  be  tested  by  a  party  whose 
rights  or  duties  are  not  affected  by  it,  unless 
the  provision  is  of  such  a  nature  that  it  ren- 
ders invalid  a  provision  of  the  statute  that 
does  affect  the  party's  rights  or  duties. 

InTalidating;    Statute  —  CoaiUct    "with 
Constitution. 

It  is  the  duty  of  the  courts  to  enforce  valid 
provisions  of  a  statute;  but  a  statutory  pro- 
vision that  is  clearly  in  conflict  with  organic 
law  should  not  be  enforced. 

Partial  Invalidity  of  Statute. 

If  a  duly  enacted  statute  contains  provi- 
sions that  are  invalid  because  in  conflict  with 
the  organic  law,  and  such  invalid  portions 
may  be  severed,  and  the  remainder  of  the 
statute  may  then  be  made  effective  for  the 
purpose  designed,  and  will  not  cause  results 
not  intended  by  the  legislature,  and  it  does 
not  appear  that  the  statute  would  not  have 
been  enacted  without  the  invalid  portions, 
the  invalid  portions  of  the  act  should  be  dis- 
regarded and  the  valid  portions  enforced  if  it 
can  be  done  to  effectuate  the  legislative  intent. 

[See  Ann.  Cas.  1916D  9.] 

Preanmption  in  Favor  of  Statute. 

It  is  presumed  that  the  lawmaking  power 
intended  a  valid,  constitutional  enactment. 

Effeot  of  Infringement  of  Constitution. 

Only  the  valid  legislative  intent  becomes 
the  law  to  be  enforced  by  the  courts. 

Presumption  in  Favor  of  Statute. 

The  lecfislature  is  presumed  to  act  within 
its  powers,  and  its  lawmaking  discretion 
within  its  powers  is  not  subject  to  review 
by  the  courts. 

liieensea     —    Diaeretionary    Potrer     of 
Iiesislature  —  Diseriminatioii. 

The  state  has  a  wide  discretionary  power 
in  imposing  license  taxes,  and  unless  there 
can  bono  sultfltantial  basis  for  discriminations 
made  in  clnssifications  and  in  fixing  tiie 
amount  of  license  taxes,  so  that  such  dis- 
criminations must  be  regarded  as  purely  arbi- 
trary and  unreasonable  under  every  conceiv- 
able condition  in  practical  affairs,  the  courts 
will  not  interfere  with  legislative  regulations 
of  such  matters. 

Burden  of  Showing  Diseriminatfon. 

The  burden  is  on  one  who  complains  that 
he  has  been  denied  the  equal  protection,  of 
the  laws  to  sustain  the  complaint. 

Fish  and  Game  —  Hunting  Iiioense  ^ 
Validity  of  Act. 

The  power  and  discretion  of  the  legislature 
to  control  and  regulate  the  subject  of  himting 
game  is  not  limited  by  the  organic  law,  and 
the  subject  regulated'  may  be  as  restricted 
in  manner  and  extent  as  the  legislature  deems 
advisable;  but  the  regulations  should  affect 
alike  all  persons  similarly  situated  and  oea- 
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ditioned  with  reference  to  the  partieular  reg- 
ulations. 

[See  note  at  end  of  this  case.] 


The  diflcretion  of  the  legislature  in  dassi- 
fring  those  who  are  to  be  affected  by  a  regu- 
lation for  the  protection  of  game,  will  not 
be  disturbed  by  the  courts  where  the  classi- 
fication has  some  just,  fair  and  practical 
basis  in  real  differences  with  reference  to  the 
subject  regulated;  and  all  doubts  will  be  re- 
solved in  favor  of  the  validity  of  a  statiite.  . 

[See  note  at  end  of  this  case.] 


The  provisions  of  chapter  0960  requiring 
residents  of  the  state  to  pay  a  license  tax  of 
$3  to  hunt  game  in  each  countv  of  the  state 
other  than  the  county  of  residence,  and  re- 
quiring residents  of  a  county  to  pay  only  $1 
as  a  license  tax  for  hunting  game  in  such 
county,  are  not  on  their  face  purely  arbitrary 
and  unlawful. 

[See  note  at  end  of  this  case.] 


Sections  26,  27,  28,  29,  30,  31  and  32  of 
chapter  6969,  Acts  of  1915,  must  be  elimi- 
nated as  clearly  violative  of  the  provisions 
of  the  constitution  relative  to  the  appoint- 
ment of  officers  and  fixing  their  compensa- 
tion, but  such  elimination  will  not  render  the 
entire  act  inoperative. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  nuindamus  proceeding.  Edward 
H.  Clarkson,  relator,  against  H.  B.  Philips, 
County  Judge,  respondent.  The  facts  are 
stated  in  the  opinion.    Dbkubbeb  to  altkr- 

KATIVB  WaiT  SUSTAINED. 

John  B,  d  Julian  Hariridge  for  relator. 
T,  F,  West  for  respondent. 

[343]  WiiiTFiELO,  J. — The  alteiTiative  writ 
of  mandamus  issued  from  this  court  alleges 
that  the  relator,  Edward  H.  Clarkson,  is  a 
citicen  and  resident  of  the  State  of  Florida, 
and  has  been  such  for  more  than  five  years 
last  past;  that  by  virtue  of  Section  26  of 
Chapter  6535  Acta  of  1913,  any  person  who 
has  been  a  bona  fide  resident  of  the  State  of 
Florida  for  one  year  then  passed,  may  pro- 
cure a  hunter's  license  for  himself  or  hendf 
by  filing  his  or  her  affidavit  with  the  county 
judge  of  the  county  in  which  he  or  she  re- 
sides, stating  his  or  her  age,  place  of  resi- 
dence, postoffice  address,  color,  color  of  his 
or  her  hair  and  eyes  and  the  fact  whether  he 
or  she  can  write  his  or  her  name,  and  by  pay- 
ing one  dollar  to  said  county  judge;  that  pe- 
titioner on  October  15,  1915,  filed  his  affi- 
davit with  the  county  judge  in  and  for  Duval 
eonnty,  Florida,  the  county  in  which  he  re- 
sides, stating  his  age,  place  of  residence, 
postoffice  address,  color,  color  of  his  hair  and 
eyes,  and  stating  that  he  could  write  his 
name,  and  had  been  a  bona  fide  resident  of 


the  State  for  fifteen  years,  and  tendered  to 
the  county  judge  one  dollar  and  demanded 
a  hunter's  license,  and  was  by  virtue  of  said 
section  25  Of  Chapter  6535  entitled  to  have 
a  hunter's  license  issued  to  him,  giving  him 
the  privilege  of  hunting  in  and  throughout 
Duval  county,  Florida ;  that  the  county  judge 
refused  to  issue  said  license  to  petitioner, 
and  assigned  as  a  reason  therefor  that  under 
and  by  virtue  of  Section  19  of  Chapter  6969 
Acts  of  1916,  he  [344]  was  not  authorized  or 
empowered  to  grant  a  hunter's  license  under 
the  laws  of  1913,  and  that  the  affidavit  filed 
did  not  show  that  petitioner  was  and  had 
been  a  resident  of  Duval  County,  Florida,  for 
six  months  then  last  past,  that  Chapter  6969 
Acts  of  1915,  pretending  to  repeal  Chapters 
6534  and  6535  Acts  of  1918,  is  null  and  void 
and  inoperative  by  reason  of  the  fact  that 
said  act  was  intended  for  the  protection  and 
prevention  of  the  game  of  Florida,  whereas, 
because  of  the  unconstitutionality  of  Sections 
19,  20  and  22  of  Chapter  6969  Acts  of  1915, 
and  of  sections  26,  27,  28,  29,  30,  31,  32  and 
38  of  said  Chapter^  as  alleged  in  the  writ, 
Chapter  6969  does  not  afford  any  protection 
to  the  game  of  the  State  or  accomplish  in 
any  way  such  purpose,  but  is  wholly  without 
force,  that  is  to  say,  sections  19,  20  and  22 
violate  section  20  or  Article  3  of  the  State 
Constitution  in  that  it  is  a  criminal  statute 
and  is  not  uniform  in  its  operation;  section 
22  unjustly  discriminates  in  that  it  permits 
resident  confederate  veterans,  pensioners,  to 
hunt  without  licenses;  that  under  and  by 
virtue  of  seetion  19,  that  if  a  person  desiring 
to  hunt  had  been  born  and  raised  in  a  county 
in  the  State  of  Florida,  but  moved  out  of  that 
county  to  an  adjoining  county  three  months 
before  the  hunting  season  opened,  under  said 
Chapter  6969  he  could  not  be  granted  a  li- 
cense, not  having  a  six  months  residence  in 
the  county,  and  under  and  by  virtue  of  sec- 
tion 20  a  discrimination  is  made  in  that  a 
person  is  allowed  to  obtain  a  license  in  a 
county  other  thau  that  in  which  he  has  lived 
six  months  by  getting  a  certificate  of  the 
county  judge  of  the  county  in  which  the  ap- 
plicant resides,  that  he  is  a  bona  fide  resident 
of  the  oounty  and  State  of  Florida,  and  pay- 
ing the  judge  a  fee  of  $3.00;  that  under  sec- 
tion 20  of  said  act  a  person  who  has  been 
twelve  months  [845]  in  the  State  may  procure 
a  license  in  any  county  in  the  State  other 
than  that  in  which  he  is  a  resident,  and  can- 
not procure  a  license  in  the  county  in  which 
he  lives  unless  he  has  resided  there  for  six 
months  previous  to  his  application  for  a  li- 
cense, and  is  discriminatory  and  gives  an 
advantage  to  one  citizen  that  is  not  possessed 
by  a  citiEen  residing  in  the  State  for  twelve 
months,  but  who  has  not  resided  in  the  county 
in  whicli  he  desires  a  license  for  six  months,  if 
that  county  be  the  county  of  his  residence; 
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that  sectiona  26,  27,  28,  29,  30,  31,  32  and  88 
all  relate  to  the  game  warden  and  his  com- 
pensation and  duties,  and  that  the  entire  act 
taken  in  connection  with  the  aections  men- 
tioned show  that  said  game  warden  is  an  offi- 
cer and  is  given  the  powers  of  a  sheriff, 
whereas  he  is  neither  elected  by  the  people 
nor  appointed  by  the  Governor,  and  there 
can  be,  constitutionally,  no  officers  except 
those  appointed  by  the  Governor  or  elected 
by  the  people.  The  command  ol  the  writ  is 
that  the  respondent  do  receive  from  the  re- 
lator one  dollar  tendered  by  him,  and  to  issue 
to  him  a  county  hunter's  license  under  Sec- 
tion 25,  Chapter  6535  Acts  of  1913,  or  show 
cause  for  not  doing  so. 

A  demurrer  to  the  alternative  writ,  having 
the  effect  of  a  motion  to  quash  the  writ,  chal- 
lenges the  right  of  the  relator  on  this  writ 
to  assail  the  Act  of  1915  as  being  unconsti- 
tutional, and  asserts  the  validity  of  the  Act 
and  of  the  sections  assailed. 

A  court  will  not  listen  to  an  objection 
made  to  the  constitutionality  of  an  act  by  a 
party  whose  right  it  does  not  affect  and  who 
has  therefore  no  interest  in  defeating  it. 
Cooley's  Const.  Limitations  (6th  ed.)  196; 
Albany  County  v.  Stanley,  105  U.  S.  305,  26 
U.  S.  (L.  ed.)  1044;  Clark  v.  Kansas  City, 
176  U.  S.  114,  20  S.  Ct.  284,  44  U.  S.  (L.  ed.) 
392.  A  person  who  does  [346]  not  belong  to 
a  class  alleged  to  be  unlawfully  discriminat- 
ed against  by  a  statute,  cannot  in  judicial 
proceedings  be  heard  to  assail  the  constitu- 
tionality of  the  statute  as  it  affects  the  class. 
See  Mutual  Film  Corp.  v,  Hodges,  236  U.  S. 
248,  35  S.  Ct.  248,  50  U.  S.  (L.  ed.)  561;  6 
R.  C.  L.  90:  Hampton  v.  St.  Louis,  etc.  R. 
Co.  227  U.  S.  456,  text  469,  33  S.  Ct.  263, 
67  U.  8.  (L.  ed.>  596. 

One  cannot  raise  an  objection  to  the  consti- 
tutionality of  a  part  of  a  statute,  unless  his 
rights  are  in  some  way  injuriously  affected 
by  the  statute,  or  unless  the  constitutional 
feature  renders  the  entire  act  void.  Gherna 
V.  State,  16  Ariz.  344,  Ann.  Cas.  1916D  94, 
146  Pac.  494. 

The  constitutionality  of  a  provision  of  a 
statute  cannot  be  tested  by  a  party  whose 
rights  or  duties  are  not  affected  by  it,  unless 
the  provision  is  of  such  a  nature  that  it  ren- 
ders invalid  a  provision  of  the  statute  that 
does  affect  the  party's  rights  or  duties.  Stin- 
son  V.  State,  63  Fla.  42,  58  So.  722. 

"Chapter  6969,  Acts  of  1915. 

"An  Act  Declaring  the  Ownership  of  Game 
and  Birds  in  the  Several  Counties  of  the 
State;  to  Provide  for  the  Protection  of  same; 
Providing  Open  and  Closed  Seasons;  Provid- 
ing for  Hunter's  Licenses,  and  for  Game  War- 
dens, and  Repealing  Chapters  6534  and  6535, 
Acts  of  1913,  Relating  to  the  Same  Subjects. 

"Section  1.  Ownership  and  Title. — The  own- 
ership and  title  to  all  wild  birds  and  game 


in  the  State  of  Florida  are  hereby  vested  la 
the  respective  counties  of  the  State,  for  tiiie 
purpose  of  regulating  the  iiae  and  disposition 
of  the  same." 

''Sec.  19.  Any  person  who  has  been  n  bona 
fide  resident  of  the  State  for  twelve  months 
and  of  the  county  [d47]  for  six  months,  then 
last  past,  may  procure  a  license  hereby  desig- 
nated as  "Resident  County  License,"  by  fil- 
ing application  with  the  County  Judge  of  the 
county  in  which  the  applicant  resides,  stating 
applicant's  place  of  residence  and  postoffice 
address,  age,  color,  sex,  color  of  hair  and 
eyes,  and  paying  to  sudi  County  Judge  the 
sum  of  one  ($1.00)  dollar. 

"Sec.  20.  Any  person  who  has  been  a  bona 
fide  resident  of  the  State  for  twelve  months, 
then  last  past,  may  procure  a  hunter's  license 
in  any  other  county  than  that  of  his  resi- 
dence, which  license  is  hereby  designated  a 
"Non-Resident  County  License,''  by  filing  ap- 
plication with  the  County  Judge  of  the  coun- 
ty in  which  the  applicant  desires  to  hunt,  ac- 
companied by  the  certificate  of  the  County 
Judge  of  the  county  in  which  the  applicant 
resides  stating  that  the  applicant  is  a  bona 
fide  resident  of  said  county  and  of  the  State, 
and  by  paying  the  said  County  Judge  of  the 
county  in  which  the  applicant  desires  to  hunt, 
the  sum  of  three  ($3.00)  dollars." 

"Sec.  22.  No  license  shall  be  required  of 
persons  hunting  within  the  limits  of  the  vot- 
ing precinct  in  which  they  actually  reside, 
or  of  resident  Confederate  Veterans  who  are 
entitled  to  the  payment  of  a  pension  under 
the  laws  of  Florida." 

"Sec.  26.  For  the  purpose  of  carrying  out 
and  enforcing  the  provisions  of  this  Act» 
immediately  after  its  passage  and  approval, 
the  Board  of  County  Commissioners  of  the 
several  counties  of  the  State  shall  employ  a 
fit  and  competent  person,  resident  of  the 
county,  as  County  Game  Warden,  who  shall 
be  such  Game  Warden  unless  sooner  removed 
for  cause,  until  Tuesday  after  the  first  Mon- 
day in  January,  A.  D.  1917,  and  the  Board  of 
[348]  County  Commissioners  shall  at  the 
time  of  making  such  employment  fix  the  sal- 
ary to  be  paid  such  game  warden.  The  said 
respective  Boards  of  County  Commissioners 
shall  at  their  regular  meeting  to  be  held  in 
November,  1916,  and  every  two  years  there- 
after, employ  such  a  person  for  such  County 
Game  Warden  as  shall  have  been  recom- 
mended by  nomination  in  the  preceding  pri- 
mary election,  the  term  of  such  employment  on 
begin  on  the  Tuesday  after  the  first  Monday 
in  January,  1917,  and  all  Game  Wardens  so 
employed  shall  hold  office  for  the  term  of  two 
years,  unless  sooner  removed  for  cause,  or 
until  their  successors  are  qualified.  In  case 
of  removal  of  a  County  Game  Warden,  the 
Board  of  Cotmty  Commissioners  shall  at  once 
employ  another  to  serve  during  the  unexpired 
term  of  the  one  removed,  unless  also  removed 
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for  eaofle  in  which  event  like  procedure  shall 
be  had. 

*^8ec.  27.  The  County  Game  Wardens  ahall 
each,  before  entering  upon  the  discharge  of 
their  duties,  enter  into  bond  in  the  sum  of 
one  thousand  <  $1,000.00)  dollars,  with  two 
or  more  sureties,  payable  to  the  Governor  of 
the  State  and  to  be  approved  as  are  the  offi- 
cial bonds  of  Ck)unty  officers,  conditioned  that 
he  will  well  and  faithfully  perform  the  duties 
enjoined  upon  him  by  law,  and  shall  also 
take  and  subscribe  the  oath  of  affirmation 
required  by  tlie  Constitution  of  the  State. 

*'Sec.  28.  The  salary  of  the  County  Game 
Warden  appointed  under  this  Act  shall  be 
fixed  by  the  Board  of  County  Commissioners 
of  their  respective  counties  at  their  first  meet- 
ing after  the  passage  and  approval  thereof, 
and  shall  not  be  changed  during  the  term  of 
office  of  the  appointee,  and  thereafter  such 
salary  shall  be  fixed  by  [849]  said  Board  on 
or  before  the  beginning  of  each  term  of  office; 
such  salaries  shall  not  be  less  than  one  hun- 
dred nor  more  than  six  hundred  dollars  per 
annum,  and  shall  be  payable  monthly  by  the 
Board  of  County  Commissioners  out  of  the 
Fine  and  Forfeiture  Fund.  The  said  salaries 
shall  be  in  addition  to  the  fees  herein  pro- 
vided to  be  paid  such  Game  Warden  from  the 
money  received  from  licenses  and  fines. 

**See.  29.  The  County  Game  Warden  may 
at  hia  discretion  appoint  a  deputy  warden 
in  each  election  precinct  of  the  county  upon 
such  terms  and  salary  or  commission  as  may 
be  mutually  agreed  upon,  such  salary  or  com- 
mission to  be  payable  by  the  County  Game 
Warden,  and  in  no  case  chargeable  against 
the  county.  The  deputy  wardens  shall  hold 
office  during  the  term  of  office  of  the  County 
W*arden  making  the  appointment,  unless  by 
him  sooner  removed  for  cause. 

"Sec.  30.  The  County  Game  Warden,  and 
his  deputies  shall  enforce  all  laws  now  enact- 
ed or  that  may  be  enacted  for  the  protection, 
propagation  and  preservation  of  game  ani- 
mals and  birds  in  the  counties  of  this  State, 
and  shall  prosecute  all  persons  who  violate 
such  law;  and  he  shall  at  any  and  all  times 
seize  any  and  all  birds  and  animals  that  have 
been  caught  or  killed  at  any  time,  in  a  man- 
ner, or  for  a  purpose,  or  in  possession,  or 
which  have  been  shipped,  contrary  to  the 
game  laws  of  this  State. 

**8ec.  31.  The  County  Game  Warden  and 
his  deputies  may  serve  criminal  process  as 
sheriffs  and  constables  or  may  arrest  without 
warrant  any  person  or  persons  violating  the 
provisions  of  this  Act. 

"Sec.  32.  The  County  Game  Warden  and 
his  deputies  shall  be  allowed  for  making  ar- 
rests for  violations  of  [850]  this  Act,  the 
same  fees  as  sheriffs,  and  the  same  mileage 
for  conveying  prisoners,  the  same  to  be  taxed 
afl  costs  in  case  of  conviction,  but  no  fee  or 


mileage  shall  be  allowed  in  ease  of  acquittal. 
Each  County  Warden  shall  also  be  allowed 
and  paid  an  amount  equal  to  one-third  of  all 
fines  and  penalties  collected  in  the  county, 
imposed  for  violations  of  this  Act,  in  the 
cases  in  which  he  or  his  deputies  furnish  the 
evidence  upon  which  conviction  is  had,  which 
sums  of  money  shall  be  paid  by  the  Board  of 
County  Commissioners  out  of  the  Fine  and 
Forfeiture  Fund." 

"Sec.  38.  Officer  Failing  to  Perform  Duty. 
— Any  official,  officer,  or  warden,  who  diall 
fail  to  perform  an  act,  duty,  or  obligation 
enjoined  upon  him  by  the  provisions  of  the 
game  laws  of  this  State,  shall  be  punished  by 
a  fine  of  not  less  than  fifty  dollars  nor  more 
than  two  hundred." 

It  is  the  duty  of  the  courts  to  enforce  valid 
provisions  of  a  statute;  but  a  statute  that  is 
clearly  in  conflict  with  organic  law  should 
not  be  enforced.  If  a  duly  enacted  statute 
ccmtains  provisions  that  are  invalid  because 
in  conflict  with  organic  law,  and  such  invalid 
portions  may  be  severed,  and  the  remainder 
of  the  statute  may  then  be  made  effective  for 
the  purpose  designed,  and  will  not  cause  re- 
sults not  intended  by  the  Legislature,  and  it 
does  not  appear  that  the  statute  would  not 
have  been  enacted  without  the  invalid  por- 
tions, the  invalid  portions  of  the  Act  should 
be  disregarded  and  the  valid  portions  en- 
forced if  it  can  be  done  to  effectuate  the  leg- 
islative intent.  State  v.  Atlantic  Coast  Line 
II.  Co.  66  Fla.  617,  47  So.  969,  32  L.R.A. 
(N.S.)  680;  State  v.  Tampa  Water  Works  Co. 
66  Fla.  868,  47  So.  858,  19  L.R.A.(N.S.)  183; 
£1  Paso,  etc.  R.  Co.  v.  Gutierrez,  215  U.  S. 
87,  30  8.  Ct.  [851]  21,  54  U.  8.  (L.  ed.)  106. 
It  is  presumed  that  the  lawmaking  power 
intended  a  valid,  constitutional  enactment. 
Only  the  valid  legislative  intent  becomes  the 
law  to  be  enforced  by  the  courts.  The  legis- 
lature is  presumed  to  act  within  its  powers, 
and  its  lawmaking  discretion  within  its  pow- 
ers is  not  subject  to  review  by  the  court. 
Harp<!r  v.  Galloway,  58  Fla.  255,  19  Ann.  Cas. 
235,  51  So.  226,  26  L.R.A.(N.S.)  794;  But- 
ton Phosphate  Co.  v.  Priest,  67  Fla.  370,  65 
So.  282. 

Section  25  of  Chapter  6535  and  Section  19 
of  Chapter  6060  differ  mainly  in  that  under 
the  Act  of  1913  the  applicant  is  not  required 
to  state  that  he  has  been  a  bona  fide  resident 
"of  the  county  for  six  months  then  last  past," 
while  under  the  Act  of  1915  he  is  so  required. 

If  the  statute  unlawfully  discriminates 
against  citizens  of  the  State  who  have  not 
been  residents  of  a  countv  for  six  months, 
because  of  removals  from  one  county  to  an- 
other or  elsewhere,  the  relator  does  not  show 
by  the  writ  that  he  is  one  of  the  class  so 
affected,  but  on  the  contrary  it  was  admitted 
at  the  argument  on  the  demurrer  in  this 
original  proceeding  in  this  court,  that  the 
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relator  had  been  a  resident  of  Doval  county 
for  some  years. 

In  so  far  as  the  relator's  rights  are  affeoted 
by  section  19  of  Chapter  6969  Acts  of  1915, 
he,  being  a  resident  of  Duval  county  for  six 
months,  gets  no  less  benefits  than  he  would 
have  under  section  25,  Chapter  6535  Acts  of 
1913.  Yet  if  section  19  is  invalid  as  it  affects 
residents  of  the  State  for  twelve  months  who 
have  not  been  for  six  months  residents  of  the 
county  in  which  they  may  reside  at  any  par- 
ticular time,  and  such  invalidity  renders  the 
entire  section  invalid,  or  if  any  of  the  other 
sections  of  Chapter  6969  alleged  in  the  alter? 
native  writ  to  be  unconstitutional  renders 
section  19  or  the  whole  act  unconstitutional, 
[352]  the  relator  in  his  status  as  shown  by 
the  writ  may  question  their  validity;  for  if 
section  19  is  invalid  of  itself,  or  if  it  is  in- 
valid because  of  other  provisions  of  the  act, 
the  relator  is  entitled  to  have  it  so  declared. 

In  determining  whether  a  classification  for 
purposes  of  legislative  regulation  is  in  effect 
a  denial  of  the  equal  protection  of  the  laws 
in  violation  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  the  following  rules 
have  been  adopted  by  the  Supreme  Court 
of  the  United  States:  "1.  The  equal  protec- 
tion clause  of  the  Fourteenth  Amendment 
does  not  take  from  the  State  the  power  to 
classify  in  the  adoption  of  police  laws,  but 
admits  of  the  exercise  of  a  wide  scope  of  dis- 
cretion in  that  regard,  and  avoids  what  is 
done  only  when  it  is  without  any  reasonable 
^'aSis  and  therefore  is  purely  arbitrary.  2. 
A  class!  6cat ion  having  some  reasonable  basis 
•does  not  offend  against  that  clause  merely 
because  it  is  not  made  with  mathematical 
nicety  or  because  in  practice  it  results  in  some 
inequality.  3.  When  the  classification  in 
sucli  a  law  is  called  in  question,  if  any  state 
of  facts  reasonably  can  be  conceived  that 
would  sustain  it,  tlie  existence  of  that  state 
of  facts  at  the  time  the  law  was  enacted 
must  be  assumed.  4.  One  who  assails  the 
classification  in  such  a  law  must  carry  the 
burden  of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  is  essentially  arbi- 
trary. Bachtel  v.  Wilson,  204  U.  S.  36,  41, 
27  S.  Ct.  243,  62  U.  S.  (L.  ed.)  195;  Louis- 
ville, etc.  R.  Co.  V.  Melton,  218  U.  8.  36,  30 
S.  Ct.  676,  54  U.  S.  (L.  ed.)  921;  Ozan  Lum- 
ber Co.  v.  Union  County  Nat.  Bank,  207  U, 
«.  251,  256,  28  S.  Ct.  89,  51  U.  S.  (L.  ed.) 
357 ;  Munn  v.  Illinois,  94  U.  S.  113,  132,  24 
U.  S.  (L.  ed.)  77;  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  592,  616,  19  S.  Ct.  563, 
43  U.  S.  (L.  ed.)  823;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  [353]  220  U.  S.  61,  Ann. 
•Cas.  191 2C  100,  31  S.  Ct.  337,  55  U,  S.  (L. 
"ed.)  369;  Peninsular  Industrial  Ins.  Co.  v. 
State,  61  Fla.  376,  56  So.  398;  Dutton  Phos- 
phate Co.  V.  Priest,  67  Fla.  370,  66  So.  282. 

No  question  of  interstate  commerce  arises 
in  this  case.    License  taxes  are  not  required 


to  be  equal  or  uniform,  bat  they  cannot  law- 
fully be  imposed  so  as  to  deny  the  equal  pro- 
tection of  the  law.  '  The  State  has  a  wide 
discretionary  power'  in  imposing  license  taxes, 
and  unless  there  can  be  no  substantial  basis 
for  discriminations  made  in  classifications  and 
in  fixing  the  amount  of  license  taxes  so 
that  such  discriminations  must  be  regard- 
ed as  purely  arbitrary  and  unreasonable  un- 
der every  conceivable  condition  in  practical 
affairs,  the  courts  will  not  interfere  with  legis- 
lative regulations  of  such  matters.  Ferguson 
V.  McDonald,  66  Fla.  494,  63  So.  915;  Singer 
Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  304, 
34  S.  Ct.  493,  58  U.  S.  (L«  ed.)  974;  Ohio 
Tax  Cases,  etc.  R.  Co.  232  U.  S.  676,  34  S.  Ct. 
372,  58  U.  S.  (L.  ed.)  738;  Metropolis  Thea- 
ter Co.  ▼.  Chicago,  228  U.  S.  01,  33  S.  Ct.  441, 
67  U.  S.  (L.  ed.)  780;  Bradley  v.  Richmond, 
227  U.  S.  477,  33  S.  Ct.  318,  57  U.  S.  (L.  ed.) 
603.  The  burden  is  on  one  who  complains 
that  he  has  been  denied  the  equal  protection 
of  the  laws  to  sustain  the  complaint.  Penin- 
sular Casualty  Co.  v.  State,  08  Fla.  411,  67 
So.  165. 

In  determining  whether  any  portions  of  the 
act  complained  of  renders  the  whole  act  or 
section  19  invalid,  the  rights  of  the  relator, 
as  a  resident  citizen  of  the  State,  in  the  wild 
game  in  the  State,  should  be  considered. 

''Under  the  Common  Law  of  England  the 
title  to  animals  fercte  naturae  or  game  is  in 
the  sovereign  for  the  use  and  benefit  of  the 
people,  the  killing  or  taking  and  use  of  the 
game  being  subject  to  governmental  control 
and  [354]  regulation  for  the  general  good. 
The  power  to  control  and  regulate  the  killing 
and  use  of  game  was  vested  in  the  colonial 
governments  of  America  and  passed  with  the 
title  to  game  in  its  natural  condition  to  the 
several  States  as  they  became  sovereigns,  for 
the  use  and  benefit  of  all  the  people  of  the 
States  respectively,  subject  to  any  provision 
of  the  Federal  constitution  that  may  be  ap- 
plicable to  such  control  and  regulation." 

''The  Constitution  of  the  State  does  not  for- 
bid the  passage  of  special  or  local  laws  upon 
the  subject  of  game,  and  it  contains  no  ex- 
press provision  relative  to  game;  therefore 
the  legislature  may  by  a  duly  enacted  law 
make  any  provision  within  its  discretion  for 
the  preservation  and  conservation  of  the 
game  in  the  State  for  the  use  and  benefit  of 
the  people  of  the  Stat^,  by  regulating  the 
taking  or  killing  and  use  of  certain  or  all 
kinds  of  game  in  any  part  of  the  State  and 
during  any  periods,  where  such  laws  do  not 
deny  to  any  one  having  rights  in  the  prem- 
ises the  due  process  of  law  or  the  equal  pro- 
tection of  the  laws  that  are  guaranteed  to  all 
persons  by  the  State  and  Federal  constitu- 
tions. See  Blackstone's  Com.  394,  410; 
Freund  on  Police  Power,  Chap.  419;  Geer  v. 
Connecticut,  161  U.  S.  619,  16  S.  Ct.  600  [40 
U.  S.  (L.  ed.)  793];  3  Cyc.  306." 
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The  power  and  discretion  of  the  legiala- 
tare  to  control  and  regulate  the  subject  of 
hunting  game  is  not  limited  by  the  organic 
law,  and  the  subject  regulated  mCy  be  as 
restricted  in  manner  and  extent  as  the  legis- 
bture  deems  advisable;  but  the  regulations 
should  affect  alike  all  persons  similarly  situ- 
ated and  conditioned  with  reference  to  the 
particular  regulations.  Classiflcations  of  per- 
sons may  be  in  connection  with  the  regula- 
tions, but  such  classifications  [866}  should 
have  some  just  relation  to  real  differences 
with  reference  to  the  subject  regulated,  and 
should  not  be  unjustly  discriminatory  or 
merely  arbitrary.  If  this  rule  is  not  observed, 
classifications  of  persons  in  connection  with 
the  regulation  of  the  hunting  of  game  may 
deny  to  some  residents  of  the  State  the  equal 
protection  of  the  laws.  See  Seaboard  Air 
Line  Ry.  v.  Simon,  66  Fla.  646,  47  So.  1001, 
20  L.U.A.  ( N.S. )  126 ;  King  Lumber,  etc.  CJo.  v. 
.\tlantic  Coast  Line  R.  Co.  58  Fla.  292,  50  So. 
509;  Hayes  v.  Walker  [54  Fla.  163]  supra; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  22  S.  Ct.  431  [46  U.  S.  {U  ed.)  670]; 
State  V.  Patterson,  50  Fla.  127,  39  So.  398.'' 

'*While  there  may  be  no  absolute  private 
property  right  in  game  in  its  natural  con- 
dition, and  while  the  State  may  by  statute 
regulate  the  use  of  game  in  any  manner  and 
to  any  extent  desired  by  the  lawmaking  power, 
yet  the  beneficial  use  of  the  game  in  the  State 
belongs  to  all  the  people  of  the  State,  and  a 
regulation  that  unjustly  discriminates  against 
any  of  the  people  of  the  State  may  in  effect 
be  a  denial  of  the  equal  protection  of  the 
htws  to  thoee  so  unjustly  discriminated 
against.  The  legislature  in  protecting  game 
mav  in  its  discretion  limit  a  statute  in  the 
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extent  and  purpose  of  its  operation,  but  the 
regulation  must  operate  upon  all  persons  alike 
under  practically  similar  conditions  and  oir- 
cunistancee.  The  discretion  of  the  legislature 
in  claasifying  those  who  are  to  be  affected  by 
a  regulation  for  the  protection  of  game  will 
not  be  disturbed  by  the  courts  where  the 
classification  has  some  just,  fair  and  prac- 
tical basis  in  real  differences  with  reference 
to  the  subject  regulated  and  all  doubts  will 
be  resolved  in  favor  of  the  validitv  of  a  stat- 
ute. See  State  v.  Sherman,  18  Wyo.  169, 105 
Pae.  299;  [356]  Hayes  ▼.  Walker,  supra; 
King  Lumber,  etc.  Co.  r.  Atlantic  Coast  Line 
R.  Co.  supra.  But  when  a  statute  designed 
for  the  protection  of  game,  by  its  plain  terms 
excludes  from  its  benefits  a  portion  of  the 
residents  of  the  State,  or  imposes  upon  some 
of  the  residents  of  the  State  burdens  not  put 
upon  other  residents  of  the  State  with  refer* 
ence  to  the  subject  regulated,  and  there  ap* 
pear  to  be  no  real  differences  in  conditions 
irith  reference  to  the  regulation  to  fairly 
justify  the  classification  as  made,  the  statute 
may  in  efl'ect  deny  to  residents  of  the  State 


the  equal  protection  of  the  laws  in  violation 
of  the  fourteenth  amendment  of  the  Federal 
Constitution.  See  Ex  p.  Sohncke,  148  Cal 
262,  82  Pac.  966,  2  L.R.A.(N.S.)  813,  113  Am. 
St.  Rep.  236,  7  Ann.  Cas.  476;  Seaboard  Air 
Line  Ry.  v.  Simon,  supra."  Harper  v.  Gal- 
loway, 58  Fla.  255,  19  Ann.  Cas.  235,  51  So. 
226,  26  L.R.A.(N.S.)  794;  In  re  Crosby,  38 
Nev.  389,  149  Pac.  989. 

In  Harper  v.  Galloway  it  was  held  that  a 
statute  was  invalid  as  denying  the  equal  pro- 
tection of  the  laws,  wherein  it  gave  to  resi- 
dents of  Marion  County  certain  privileges 
with  reference  to  game  in  that  county  that 
were  denied  to  residents  of  other  counties  of 
the  State  while  citisens  of  Marion  County 
were  not  denied  in  other  counties  the  same 
privileges  as  to  game  therein  as  residents  of 
such  counties  had. 

The  purported  vesting  of  the  ownership 
and  title  to  all  wild  birds  and  game  in  the 
State  in  tke  respective  counties,  may  be  un- 
important in  so  far  as  the  bare  legal  title 
is  concerned,  if  the  provisions  of  the  act 
''regulating  the  use  and  disposition  of  the 
same,''  do  not  in  effect  materially  impair  the 
rights  of  "all  the  people  of  the  State"  therein. 

[357]  In  so  far  as  the  provision  of  Section 
19  requiring  an  applicant  for  a  resident  coun- 
ty license  to  have  been  a  resident  "of  the 
county  for  six  months,  then  last  past"  nuiy 
operate  to  deny  to  any  "bona  fide  resident  of 
the  State  for  twelve  months,"  a  right  to  a 
license,  it  may  be  disregarded  as  being  an  in- 
valid denial  of  the  equal  protection  of  the 
laws.  Section  19  may  stand  with  the  invalid 
portion  eliminated.  This  obviates  the  objec- 
tion to  section  20,  except  as  to  the  license  tax 
of  $3.00  that  is  requireid  of  residents  of  other 
counties  of  the  State,  while  residents  of  the 
county  pay  only  one  dollar  license  tax. 

The  Legislature  may  have  contemplated  cir- 
cumstances that  may  arise  in  enforcing  the 
prescribed  regulations,  that  would  justify  the 
difference  in  the  amoimt  of  the  license  tax, 
and  it  does  not  on  the  showing  here  made 
and  the  consideration  here  required  clearly 
appear  beyond  all  reasonable  doubt  that 
the  discrimination  has  no  lawful  basis  what- 
ever and  is  wholly  arbitrary  and  oppressive 
upon  residents  of  the  State  who  desire  to 
hunt  in  counties  other  than  that  of  their  resi- 
dence the  game  in  which  they  have  a  qualified 
property  Interest  in  common  with  all  the  peo- 
ple of  the  State. 

Under  the  constitution  of  this  State  the  ex- 
penses of  prosecutions  for  crime  are  borne  by 
the  county  where  the  crime  is  committed. 
Violations  of  the  statute  are  made  a  crime  and 
are  punishable  as  such.  As  the  violations 
occur  in  counties  where  the  game  is,  and  as 
the  expenses  of  prosecutions  are  borne  by 
the  county,  it  seems  reasonable  that  per- 
sons from  other  counties  should  pay  a  larger 
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license  tax.  The  license  tax  requirement 
aifects  alike  all  residents  of  the  State  who  de- 
sire to  hunt  in  a  county  other  than  the  one 
in  which  they  reside.  The  burden  [858]  is 
upon  the  relator  to  show  that  the  statute 
denies  him  the  equal  protection  of  the  laws. 
He  has  not  done  so.  This  statute  does  not 
in  effect  forbid  a  resident  of  the  State  to 
hunt  in  a  county  in  which  he  does  not  reside 
as  in  State  v.  Hill,  98  Miss.  142,  53  So.  411,  31 
L.R.A.(N.S.)  490.  In  Lewis  v.  State,  110 
Ark.  204,  161  S.  W.  154,  the  decision  was  con- 
trolled by  a  constitutional  provision  that  the 
Legislature  ''shall  not  grant  to  any  citizen  or 
class  of  citizens  privileges  or  immunities 
which  on  the  same  terms,  shall  not  equally 
belong  to  all  citizens."  There  is  no  such  pro- 
vision in  our  constitution,  and  the  relator  has 
not  shown  that  the  discrimination  made  in 
this  statute  as  to  licenses  is  so  arbitrary  as 
to  deny  to  him  the  equal  protection  of  the 
laws.  It  may  be  more  expensive  to  regulate 
hunters  from  other  counties  and  the  game 
may  be  a  greater  burden  to  the  counties  where 
they  are.  The  relator  has  not  shown  that 
there  can  be  no  just  basis  for  the  difference  in 
the  license  taxes,  and  he  does  not  show  he 
desires  to  hunt  in  any  county  except  that  of 
his  residence. 

The  objection  to  section  22  that  it  dis- 
criminates in  favor  of  Confederate  veterans, 
is  not  argued,  and  as  the  effect  of  the  section 
may  be  negligible  the  question  as  to  it  is 
treated  as  abandoned. 

Sections  26,  27,  28,  29,  30,  31  and  32  must 
be  eliminated  as  clearly  violative  of  the 
provisions  of  the  constitution  requiring  such 
oflicers  to  be  appointed  by  the  Governor  or 
elected  by  the  people  and  their  compensation 
to  be  fixed  by  law.  State  v.  Hocker,  39  Fla. 
477,  22  So.  721,  63  Am.  St.  Rep.  174;  Hills- 
borough County  V.  Savage,  68  Fla.  337,  68 
So.  835.  But  such  elimination  will  not  neces- 
sarily render  the  entire  act  inoperative.  It 
may  be  enforced  by  other  officers,  such  as  the 
sheriffs  and  their  deputies. 

[359]  It  is  apparent  that  the  act  is  a  gen- 
eral and  not  a  local  or  special  law,  therefore 
section  38  does  not  violate  sections  20  and 
21  of  Article  III  of  the  constitution  forbid- 
ding special  or  local  laws  for  the  punishment 
of  crime  or  misdemeanor,  even  if  the  purpose 
of  the  Act  were  to  define  and  provide  a 
penalty  for  a  crime  instead  of  being  as  it  is  a 
general  State  regulation  for  the  protection 
of  game  with  the  imposition  of  a  penalty  as 
an  incident  to  the  regulation.  If  sections  16 
and  17,  to  which  no  objection  is  made,  be  in- 
valid as  not  included  in  or  properly  connected 
with  the  subject  expressed  in  the  title,  they 
may  be  disregarded  without  destroying  the 
act,  or  section  19.  It  does  not  clearly  appear 
that  sections  of  the  act  not  assailed  which 
provide  for  the  preservation  of  game  and  for 


the  issuing  of  hunting  licenses  by  the  County 
Judge  would  cause  results  contrary  to  the 
main  purposes  of  tlie  act,  or  tliat  the  provi- 
sions not  nssailed  would  not  have  been  enact- 
ed without  the  provisions  that  may  be  treated 
as  inoperative.  It  is  quite  evident  that  the 
main  purposes  of  the  act  are  the  preservation 
and  protection  of  game  and  the  issuing  of 
hunter's  licenses  in  each  county  where  hunting 
is  done.  Other  provisions  are  merely  inci- 
dental to  these  main  purposes  of  the  act,  and 
if  they  fail,  the  essential  portions  of  the  act, 
with  the  invalid  portions  thereof  as  elimi- 
nated, may  be  made  effective  to  accomplish 
the  main  legislative  intent. 

As  the  assumed  invalid  portions  of  the  act 
do  not  necessarily  render  the  entire  act,  or 
section  19  thereof,  inoperative  for  any  useful 
purpose  as  intended,  section  19  with  the  stat- 
ed elimination  therefrom  remains  operative. 
[360]  See  Hillsborough  County  v.  Savage,  63 
Fla.  337,  58  So.  835;  State  v.  Palmes,  23 
Fla.  620,  3  So.  171;  Savannah,  etc.  R.  Co. 
V.  Oeiger,  21  Fla.  669,  68  Am.  Rep.  697. 

The  demurrer  to  the  alternative  writ  is  sus- 
tained. 

Taylor,  C.  J.,  and  Cockrell  and  Ellis,  JJ., 
concur. 

Shack  leford,  J.,  absent  on  account  of  illness. 

On  Rehearing. 

(December  21,   1915.) 

PlEB  Curiam. — In  a  petition  for  rehearing 
it  is  stated  in  effect  that  the  court  failed  to 
consider  the  validity,  the  intent  and  the  efifeet 
of  section  1  of  Chapter  6969,  asserted  to  have 
been  passed  not  as  a  revenue  act  or  as  a  police 
regulation  but  upon  the  legal  theory  of  the 
ownership  of  the  game  by  the  respective  coun- 
ties and  making  the  license  taxes  imposed 
merely  incidental  to  the  protection  of  the 
game;  and  failed  to  consider  that  the  import- 
ant part  of  the  act  are  the  provisions  for 
ofificers  having  especially  in  charge  the  en- 
forcement of  the  act,  and  that  to  allow  the 
valid  sections  of  the  act  to  stand  would  ac- 
ccmiplish  a  result  not  intended  by  the  Legis- 
lature; and  failed  to  consider  the  validity  and 
effect  of  sections  18  and  39  and  a  portion  of 
section  25  of  the  act;  and  failed  to  consider 
and  define  the  term  "bona  fide  resident"  as 
used  in  sections  19  and  20,  and  to  consider 
that  the  elimination  of  portions  of  the  act 
leaves  the  game  without  the  special  protec- 
tion sought  to  be  given  by  the  act,  and  does 
not  revive  other  laws  expreenly  repealed  by 
section  39,  and  to  consider  that  the  main  pur- 
pose of  the  aet  is  the  preservation  and  pro- 
tection of  game  and  not  the  incidental 
issuing  of  hunting  licenses  in  each  county 
where  hunting  is  done,  and  to  consider  that 
the  invalid  portions  necessarily  [361]  render 
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the  entire  act  inoperative,  and  failed  to  con- 
sider whether  the  relator  as  a  resident  citi- 
zen of  the  State  has  a  right  to  have  a  license 
issued  to  him  to  hunt  in  any  county  within 
the  State.  Some  of  these  matters  were  not 
presented  by  counsel  but  all  of  them  were 
eonaidered  by  the  court. 

Though  the  relator  was  not  asserting  a 
right  to  a  license  in  any  county  except  the 
one  in  which  he  resides,  the  opinion  indicates 
the  rights  of  all  bona  fide  residents  of  the 
State  to  obtain  licenses  to  hunt  in  any  county 
of  the  State.  There  was  nothing  in  the  plead- 
ings calling  for  a  definition  of  a  "bona  fide 
resident.''  The  opinion  expressly  states  that 
the  main  purposes  of  the  act  are  the  preserva- 
tion and  protection  of  game  and  the  issuing 
of  hunter's  licenses  in  each  county  where 
hunting  is  done;  and  this  determination  is 
clearly  right  in  view  of  the  title  and  the 
language  of  the  act  considered  alone  or  in  con- 
nection with  previous  laws  on  the  subject.  It 
is  also  dear  that  the  act  intended  to  provide 
special  officers  to  enforce  the  provisions  of 
the  act;  but  though  this  portion  of  the  act  is 
violative  of  the  constitution  and  therefore  in- 
operative, the  other  portions  of  the  act  are 
not  thereby  rendered  inoperative,  since  as  dis- 
tinctly held,  the  provisions  of  the  act  may  be 
enforced  by  the  established  authority  of  the 
county  officers.  The  portion  of  section  25 
relating  to  the  compensation  of  oflScers  at- 
tempted to  be  provided  for  necessarily  falls 
with  the  inoperative  sections  relating  to  such 
attempted  officers. 

The  fact  that  section  18  provides  that  fines 
and  penalties  and  forfeitures  under  the  act 
shall  go  into  the  fine  and  forfeiture  ftmd  of 
the  county  and  that  half  of  the  fines  and 
penalties  shall  be  paid  witnesses,  does  not 
necessarily  render  illegal  the  requirement  that 
a  license  tax  [362]  of  three  dollars  shall  be 
paid  by  residents  of  other  counties,  such  fines 
and  penalties  are  only  a  portion  of  the  fund, 
the  tax  payers  of  the  county  being  burdened 
with  the  maintenance  of  the  fund. 

The  act  is  regarded  as  a  police  regulation 
for  the  protection  of  the  game  in  the  State, 
for  the  benefit  of  the  whole  people  of  the 
State;  and,  as  expressly  held  in  the  main 
opinion,  the  provision  of  section  1  as  to  the 
vesting  of  the  bare  legal  title  in  the  counties, 
is  not  material  in  view  of  the  purpose  of  the 
act  to  protect  the  game  for  the  people  of  the 
State,  the  unlawful  discriminations  as  to 
time  of  residence  in  a  county  being  eliminated 
as  inconsistent  with  the  rights  of  all  the 
residents  of  the  State. 

Section  39  repeals  Chapters  6534  and  6535, 
and  all  other  inconsistent  laws,  but  this  does 
not  destroy  the  efl'ectiveness  of  the  sections 
of  the  act  held  to  be  operative,  nor  does  the 
flimination  of  the  invalid  portions  of  the  act 
accomplish  a  result  of  primal  consequence 
Ann.  Cas.  1918A — 10. 


that  was  not  intended  by  the  Legislature. 
A  consideration  of  the  title  or  the  body  of  the 
act  does  not  show  that  its  main  and  essential 
purpose  was  to  establish  game  wardens  to 
protect  game,  but  to  protect  game  with  a 
change  in  the  method  of  issuing  license  that 
would  be  fairer  to  the  counties  in  which  game 
is  found,  the  provision  as  to  game  wardens 
being  not  a  primary  purpose  of  the  act. 

The  net  proceeds  of  license  taxes  collected 
are  required  to  be  paid  into  the  county  school 
fund,  but  on  the  pleadings  in  this  case  it  is 
not  material  whether  the  act  is  or  is  not  in 
part  a  revenue  measure  or  whether  revenue 
[363]  is  or  is  not  a  mere  incident  to  the  regu- 
lations of  the  statute  respecting  the  taking 
of  game  in  the  State. 

A  rehearing  is  denied. 

Taylor,  C.  J.,  and  Cockrell,  Whitfield  and 
Ellis,  JJ*,  concur. 

Shackleford,  J.,  takes  no  part. 


NOTE. 

The  reported  case  holds  that  in  the  exercise 
of  the  extensive  power  of  the  legislature  over 
the  hunting  of  game  a  higher  license  fee 
may  be  required  of  nonresidents  than  of 
residents.  The  cases  discussing  the  validity 
of  a  statute  requiring  a  hunting  license  are 
reviewed  in  the  notes  to  Bondi  v.  Mackay, 
Ann.  Cas.  1916C  130,  and  £x  p.  Maier,  42  Am. 
St.  Rep.  129. 
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Minnesota  Supreme  Court— February  4,  1916. 
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Mines  and  Minerals  —  Mining  Iiease  — 
Natnre  of  Inatrament. 

Instruments  called  mining  leases  involved 
in  this  action  are  leases  in  fact  as  well  as  in 
name,  and  the  amounts  stipulated  to  be  paid 
by  the  lessees  are  rents. 

Bents  —  Nature  as  B«al  or  Personal. 

Unaccrued  rents  are  not  personal  property. 
Tliey  are  incorporeal  hereditaments.  They 
are  an  incident  to  the  reversion  and  follow 
the  land.  Though  separable  from  the  land, 
they  are,  until  such  separation,  part  of  the 
land. 

[See  note  at  end  of  this  case.] 

Same. 

Our  statutes  provide  for  the  separate  as- 
sessment of  real  and  personal  property,     fiy 
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the  terms  of  the  statutes,  real  property  in- 
cludes the  land  and  all  privileges  thereto  be- 
longing, credits  include  every  claim  and  de- 
mand for  money  and  every  sum  of  money 
receivable  at  stated  periods,  due  or  to  become 
due.  Credits  are,  however,  personal  property 
and  they  include  only  such  demands  as  are 
classed  as  personalty.  The  term  does  not  in- 
clude unaccrued  rents  to  issue  out  of  land. 
[See  note  at  end  of  this  case.] 

Taxation  —  Property  Subject  —  Unao- 
crned  Rents  a«  Credits. 

Rents  due  in  July  for  the  period  from  April 
1st  to  July  1st,  are  not  taxable  as  credits 
May  1st. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St  Louis 
county:     Cant,  Judge. 

Action  by  State,  plaintiff,  against  Royal 
Mineral  Association,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Revebsbd. 

Washburn,  Bailey  d  Mitchell  for  appellant. 
Charles  E.  Adams  for  respondent. 

[233]  Hall  AM,  J. — ^The  defendant  was  as- 
sessed for  the  year  1913  for  "credits"  at  a 
valuation  of  $30,000.  The  alleged  credits 
were  made  up  of  the.  minimum  amounts 
agreed  to  be  paid  under  certain  iron  mining 
leases  of  land  owned  by  defendant  in  this 
state.  These  instruments  are  nine  in  num- 
ber. Tliey  run  for  a  fixed  term,  in  most  cases 
for  50  years  from  their  date,  but  are  termina- 
ble by  the  lessees  on  notice.  Eight  of  them 
are  terminable  on  30  days'  notice,  one  of  them 
on  00  days'  notice.  One  of  these  instruments 
is  submitted  as  a  fair  sample  of  all.  It  is  a 
lease  in  form.  It  grants  possession  to  the 
lessee.  It  provides  that  the  lands  are  leased 
for  the  purpose  of  exploring  for,  and  mining 
and  taking  out,  ore,  and  authorizes  the  lessee 
to  construct  all  buildings,  ditches,  drains, 
wagon  roads,  railroads  and  other  improve- 
ments on  said  land  incident  to  such  mining 
operations,  and  gives  the  right  to  cut  certain 
of  the  timber  on  the  land  for  fuel  and  other 
purposes  incident  to  such  operations.  The 
lessee  agrees  to  mine  and  remove  at  least 
150,000  tons  of  ore  annually  and  to  pay  a 
royalty  of  25  cents  per  ton  upon  all  ore 
mined,  or  at  his  option  to  pay  "an  advance 
royalty,  which  shall  be  treated  and  considered 
as  ground  rent,''  of  25  cents  per  ton  on  said 
minimum,  though  less  than  itie  minimum  is 
mined,  or  none  is  mined  at  all.  This  "ad- 
Tance  royalty"  is  payable  in  advance,  it  may 
l)e,  of  mining  operations.  It  is  not,  however, 
payable  in  advance  as  that  term  is  commonly 
used  in  leases,  but  it  is  payable  in  the  months 
•of  January,  April,  July  and  October  of  each 
year  for  the  three  months  next  preceding. 


The  trial  court  held  that  the  amounts  to 
fall  due  in  the  future  on  these  mineral  leases 
were  "credits,''  within  the  meaning  of  our 
tax  laws,  and  were  taxable  as  personal  prop- 
erty. The  propriety  of  this  ruling  is  the 
question  before  this  court. 

1.  At  the  outset  it  is  important  to  consider 
the  nature  of  these  so-called  mining  leases. 
Their  nature  is  not  an  open  question  in  this 
state.  It  is  settled  that  they  are  leases  in 
fact,  as  well  as  in  name.  State  v.  Evans. 
99  Minn.  220,  108  N.  W.  958,  9  Ann.  Cas. 
520;  Boeing  v.  Owsley,  122  Minn.  190,  142 
N.  W.  129.  These  decisions  are  in  accord 
with  the  great  weight  of  authority.  Raynolds 
V.  Hanna,  55  Fed.  783;  Tennessee  Oil,  etc. 
Co.  V.  Brown,  131  Fed.  696,  65  C.  C.  A.  524; 
Gartside  v.  Outley,  58  111.  210,  11  Am.  Rep. 
59;  Consolidated  Coal  Co.  [234]  y.  Peers,  150 
111.  344,  37  N.  E.  937 ;  Kissick  v.  Bolton,  134 
la.  650,  112  N.  W.  95;  Austin  v.  HunUville 
Coal,  etc.  Co.  72  Mo.  535,  37  Am.  Rep.  446; 
Genet  v.  Delaware,  etc.  Canal  Co.  136  N.  Y. 
593,  32  N.  £.  1078,  19  L.R.A.  127 ;  Denniston 
V.  Haddock,  200  Pa.  St.  426,  50  Atl.  197; 
Coolbaugh  v.  Lehigh,  etc.  Coal  Co.  213  Pa. 
St,  28,  62  Atl.  94,  4  L.R.A.(N.S.)  207;  Gal- 
lagher v.  Hicks,  216  Pa.  St  243,  65  Atl.  623 ; 
Hollenback  Coal  Co.  v.  Lehigh,  etc.  Goal  Co. 
219  Pa.  St.  124,  67  AtL  987;  Girard  Trust 
Co.  v.  Delaware,  etc.  Co.  246  Pa.  St.  161, 
92  Atl.  129 ;  Ganter  v.  Atkinson,  35  Wis.  48 ; 
Queen  v.  Westbrook,  10  Q.  B.  178,  205,  59 
E.  C.  L.  178,  205;  see  also  Hyatt  v.  Vin- 
cennes  Nat.  Bank,  113  U.  S.  408,  5  S.  C.  673, 
28  U.  S.  (L.  ed.)  1009;  U.  S.  v.  Gratiot,  14 
Pet.  526,  10  U.  S.  (L.  ed.)  573. 

The  earlier  Pennsylvania  cases  announced 
the  doctrine  that  such  instruments  were  sales 
of  the  mineral  in  place.  Hope's  Appeal  ( Pa. ) 
3  Atl.  23,  29  W.  N.  C.  (Pa.)  365;  Caldwell 
V.  Fulton,  31  Pa,  St.  476,  72  Am.  Dec.  760; 
Tiley  v.  Moyers,  43  Pa.  St.  404,  410;  Eley's 
Appeal,  103  Pa.  St.  300,  303;  Delaware,  etc. 
R.  Co.  V.  Sanderson,  109  Pa.  St.  583,  1  Atl. 
394,  58  Am.  Rep.  743.  On  this  point  these 
earlier  cases  are  overruled  by  the  later  cases 
above  cited,  which  hold,  in  substance,  that 
while  a  contract  regarding  mineral  in  place 
may  be  a  sale,  or  a  lease,  or  a  license,  de- 
pending on  its  terms,  an  instrument  such  as 
the  instruments  we  have  here  under  consid- 
eration is  "at  common  law  a  lease  without 
impeachment  of  waste;"  that  the  amount 
paid  by  the  lessee  is  rent  and  not  the  pur- 
chase price  of  mineral  in  place;  that  the 
lessee  is  in  the  position  of  a  lessee  of  a  house, 
bound  to  pay  rent  whether  he  occupies  it  or 
not.  Denniston  v.  Haddock,  200  Pa.  St.  426, 
428,  429,  60  Atl.  197;  Girard  Trust  Co.  ▼. 
Delaware,  etc.  Co.  246  Pa.  St.  161,  92  Atl. 
129.  Few,  if  any,  state  courts  fallow  the 
early  Peimsylvania  decisions.  They  have 
been  followed  in  some  Federal  cases  arising 
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under  the  laws  of  Pennsylvania.     Plummer      and  all  mines,  minerals 
T.  Hillside  Coal,  etc.  Ck).  104   Fed.  208,  43       - — -" 
C.  C.  A.  490;   Wilmore  Coal  Co.  v.  Brown, 
147  Fed.   931.     Von   Baumbach   v.    Sargent 
Und  Co.  219  Fed.  31,  134  C.  C.  A.  649,  fol- 
lows the  same  rule. 

We  adhere  to  the  doctrine  of  the  Eyans 
and  Boeing  cases,  and  hold  these  instruments 
leases.  It  follows  logically  that  the  amounts 
stipulated  to  be  paid  by  the  leasees  arc  rents, 
and  they  were  expressly  held  by  this  court 
to  be  rents  in  the  Boeing  case,  supra,  a  case 
which  involved  [235]  a  construction  of  the 
rery  leases  now  before  the  court.  They  are 
'the  compensation  which  the  occupier  pays 
the  landlord  for  that  species  of  occupation 
which  the  contract  between  them  allows." 
Lord  Dennison,  in  Queen  y.  Westbrook,  10 
Q.  B.  178,  205,  59  E.  C.  L.  178,  205. 

2.  Having  determined  that  the  unaccrued 
payments  on  these  leases  are  rents,  the  re- 
maining questions  are  easy  of  solution.  If 
these  amounts  are  rents,  we  are  unable  to 
distinguish  them  from  any  other  ground 
rents.  If  these  rents  while  not  yet  due  are 
taxable  as  credits,  then  all  other  unaccrued 
ground  rents  are  so  taxable. 

Unaccrued  rents  are  not  personal  property. 
They  are  incorporeal  hereditaments.  They 
are  an  incident  to  the  reversion  and  follow 
the  land.  Burden  v.  Thayer,  3  Mete.  (Mass.) 
76,  37  Am.  Dec.  117;  Mahoney  v.  Alviso,  51 
Cal.  440;  Broadwell  v.  Banks,  134  Fed.  470. 
They  pass  with  a  sale  or  devise  of  the  land, 
ilariin  v.  Royer,  10  X.  D.  504,  125  N.  W. 
1027;  Stone  v.  Snell,  86  Neb.  581.  125  N.  W. 
1108;  Hammond  v.  Thompson,  168  Mass.  531, 
47  X.  E.  137.  If  transferred  apart  from  the 
land,  the  provision  of  the  statute  of  frauds 
relating  to  sales  of  land  applies.  Brown  v. 
Brown,  33  K.  J.  Eq.  650,  659 ;  King  v:  Kaiser, 
3  Misc.  523,  23  N.  Y.  S,  21;  Browne,  Statute 
of  Frauds  (5th  ed.)  §  230.  In  fact,  although 
separable  from  the  reversion,  they  are,  until 
such  separation,  part  of  the  land  (Scully  v. 
People,  104  111.  349;  Pollock  v.  Farmers' 
Loan,  etc.  Co.  157  U.  S.  429,  580,  15  S.  Ct.  873, 
30  U.  S.  (L.  ed.)  759) ;  "for  what  is  the  land 
but  the  profits  thereof?"    1  Co.  Lit.  4b. 

3.  The  power  of  the  legislature  in  classify* 
ing  subjects  for  taxation  is,  under  present 
constitutional  provisions,  exceedingly  broad. 
Const,  art.  9,  §  1.  It  is  not  controverted  that 
the  legislature  could  impose  a  tax  upon  these 
rents  or  royalties  in  addition  to  the  general 
tax  upon  the  land.  The  question  here  is, 
has  the  legislature  done  so? 

Our  statutes  provide  for  the  separate  as- 
sessment of  real  and  personal  property.  Real 
estate  is  defined  as  follows: 

"Real  property,  for  the  purposes  of  taxa- 
tion, shall  be  construed  to  include  the  land 
itself  .  .  .  and  all  rights  and  privileges 
thereto  belonging  or  in  any  wise  appertaining, 
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I  •  •  under  the 
same."    G.  S.  1913,  §  1972. 

Provision  is  made  for  the  separate  assess- 
ment of  real  property  and  for  levy  and  col- 
lection of  taxes  upon  it. 

[236]  Section  1974  defines  personal  prop- 
erty and  includes  in  the  definition  ''credits." 
Section  1975  defines  credits  as  follows: 

"  'Credits'  shall  mean  and  include  every 
claim  and  demand  for  money  or  other  valua- 
ble thing,  and  every  annuity  or  sum  of  money 
receivable  at  stated  periods,  due  or  to  become 
due,  and  all  claims  and  demands  secured  by 
deed  or  mortgage,  due  or  to  become  due." 

Section  1994  provides  for  the  listing  of  per- 
sonal property.  Section  2317  provides  that 
credits  must  be  listed  as  personalty  but  upon 
a  separate  blank  from  "other  personal  prop- 
erty," and  section  2316  provides  for  the  taxa- 
tion of  credits. 

In  determining  whether  unaccrued  rents 
are  to  be  taxed  as  "credits,"  we  must  bear 
in  mind  that  the  land,  including  the  rents 
and  profits,  which  alone  give  it  value,  has 
already  once  been  taxed.  We  must  bear  in 
mind  also  the  principle  that  such  a  construc- 
tion shcmld  be  adopted  as  will  avoid  double 
taxation,  unless  a  contrary  interpretation  is 
required  either  by  express  provision  of  the 
statute  or  by  neoessary  implication.  Rice 
County  v.  Citizens'  Nat.  Bank,  23  Minn.  280. 

The  definition  of  credits  is  broad,  but  cred- 
its are  personal  property  and  so  regarded 
throughout  our  statutes.  It  appears  clear 
that  there  was  no  purpose  to  break  down  the 
lines  between  real  and  personal  property,  or 
to  bring  within  the  provisions  for  assessment 
of  personal  property  any  property  which  was 
in  its  essential  nature  realty,  and  that  the 
term  "creditR,"  as  used  in  the  taxing  statutes, 
embraces  only  choses  in  action  which  are  in 
their  nature  personal  property.  It  follows 
that  these  rents  are  not  taxable  as  "credits." 

These  views  are  in  accord  with  the  prac- 
tical construction  which  these  statutes  have 
always  received.  The  taxation  of  credits  is 
not  new.  Tlie  definition  of  the  term  is  not 
new.  The  same  definition  has  obtained  since 
1878.  G.  S.  1878,  c,  11,  §  4.  Never  have 
rents  or  royalties  to  accrue  on  mining  leases 
been  taxed  as  "credits."  Never  has  any  other 
class  of  rents  been  taxed  as  "credits." 

Nor  is  there  any  reason  or  logic  in  taxing 
only  the  rents  to  accrue  during  the  current 
year.  If  rents  unaccrued,  but  to  accrue  dur- 
ing the  remainder  of  the  current  year,  are 
taxable  as  "credits,"  then  all  rents  to  accrue 
during  the  whole  period  of  the  lease  are  so 
taxable,  for  they  [237]  are  equally  "sum  [s] 
of  money  receivable  at  stated  periods  .  .  . 
to  become  due."  If  unaccrued  rents  are 
"credits"  then  when  credits  were  taxed  at 
their  full  value,  as  they  were  under  R.  L. 
1905,  §  810,  the  tax  on  unaccrued  rents  on 
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lonf;  leases  would  have  largely  consumed  the 
annual  rent,  and  this  notwithstanding  the 
fact  that  the  land  had  once  been  taxed  as 
other  land. 

Our  conclusion  is  that  unaccrued  rents  are 
real  estate,  that  they  are  taxed  under  our  tax 
laws  by  taxation  of  the  real  estate,  and  that 
they  are  not  taxed  as  personal  property,  and 
are  not  to  be  listed  or  taxed  as  '^credits." 

Hull  V.  Luzerne  County,  93  Pa.  St.  502,  is 
cited  ns  an  authority  to  the  contrary.  In 
that  case  the  rent  or  royalty  was  past  due, 
and  the  lessee  had  been  paying  interest  there- 
on for  two  years  under  an  agreement  which 
provided  that,  if  the  lessee  failed  during  any 
year  to  mine  and  pay  for  the  minimum,  in- 
terest should  be  allowed  on  any  balance  until 
the  deficiency  should  be  mined.  The  amount 
so  accrued  was  held  taxable  as  an  amount  due 
on  an  "article  of  agreement  and  account  bear- 
ing interest."  The  case  is  not  an  authority 
here. 

4.  The  state  contends  that  in  any  event  the 
proportion  of  the  rent  for  April,  1913,  is 
taxable  May  1.  If  rent  were  payable  monthly 
this  would  doubtless  be  true.  This  amount 
would  then  be  simply  an  item  of  money  due 
and  payable.  But  it  is  payable  quarterly. 
No  r^t  accrued  on  May  1,  nor  until  July  1. 
Kent  not  due  is  real  estate,  whether  it  is 
partly  for  the  period  that  has  already  elapsed 
or  wholly  for  the  perior  to  come.  Jones, 
Landlord  &.  Tenant,  §  658;  Scully  v.  People, 
104  111.  349;  People  v.  McComber,  24  N.  Y. 
St.  Rep.  902,  7  N.  Y.  S.  71. 

Judgment  reversed. 


NOTE. 


Rent  aa  Realty  or  Personalty. 


Introductory,    148. 
Unaccrued  Rent,  148. 
Ground  Rent,  150. 
Accrued  Rent,  151. 


Introilttctory, 

It  is  intended  by  this  note  to  discuss  the 
cases  dealing  with  the  subject  of  the  nature 
of  "rent"  as  property  in  so  far  as  they  hold 
it  to  be  either  personalty  or  realty.  The 
rights  of  the  various  parties  with  respect  to 
r,ent  are  excluded  except  as  they  enter  inci- 
dentally into  the  discussion.  The  relative 
rights  of  the  heirs  and  the  personal  represen- 
tative to  the  rents  of  the  realtv  of  a  decedent 
are  excluded,  though  they  depend  largely  on 
the  nature  of  rents  as  real  or  personal  prop-* 
erty. 

Rent  has  been  defined  to  be  a  certain  profit 
in  money,  provisions,  chattels,  or  lal)or  issu- 
ing out  of  lands  and  tenements  in  return  for 


the  use  thereof.  Van  Wicklen  ▼.  Paulson,  14 
Barb.  (N.  Y.)  654;  Shultz  v.  Sprain,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  916;  Bruce 
V.  Thompscm,  26  Vt.  746;  Magoon  v.  East- 
man, 86  Vt.  261,  84  Atl.  869;  Ck>ogan  v. 
Parker,  2  S.  C.  255,  16  Am.  Rep.  659;  Hop- 
kins v.  Hopkins,  3  Ont.  223. 

But  while  rent  has  been  defined  as  the 
recompense  for  the  use  and  occupation  of 
lands  it  is  not  confined  solely  to  compensa- 
tion for  the  use  of  land ;  for  chattels  are  often 
demised  with  the  land  and  form  no  inconsid- 
erable portion  of  the  consideration  for  which 
rent  is  paid.  Stein  v.  Stely  (Tex.)  32  S.  W. 
782;  Macdonell  v.  International,  etc.  R.  Co. 
60  Tex.  590.  The  court  in  the  case  last  cited 
said :  "In  its  strict  sense  the  word  'rent'  can 
only  be  applied  to  lands  and  tenements  cor- 
poreal, and  it  would  not  apply  to  a  franchise ; 
but  it  is  evident  that  the  word  as  used  in  tlie 
petition,  and  in  the  charter  of  the  city,  which 
is  set  out  in  the  brief  of  appellee  correctly, 
is  not  used  in  such  a  restricted  sense;  but 
that  as  thus  used  it  means  that  the  city  shall 
have  the  power  to  fix  the  sum  which  shall  be 
paid  not  only  for  the  use  of  the  land  on  or 
contiguous  to  which  ferries  are  established, 
but  also  the  sum  which  shall  be  paid  for  the 
appurtenances  to  the  ferry  and  the  franchise 
of  operating  one  or  more." 

Una€}crued  Rent, 

The  rule  obtains  generally  that  rents  to 
fall  due  at  a  future  date  are  considered  as  a 
part  of  the  land,  in  the  nature  of  an  incor- 
poreal hereditament,  and  are  therefore  in 
the  nature  of  real  estate.  Pollock  v.  Farm- 
ers' Loan,  etc.  Co.  158  U.  S.  601,  15  S.  Ct. 
912,  39  U.  8.  (L.  ed.)  1108;  Mahoney  v.  Al- 
viso,  61  Cal.  440;  Peck  v.  Northrop,  17  Conn. 
217 ;  Scully  v.  People,  104  111.  349 ;  Watson 
V.  Penn,  108  Ind.  21,  8  N.  E.  636,  58  Am. 
Rep.  26;  Burden  v.  Thayer,  3  Mete.  (Mass.) 
76,  37  Am.  Dec.  117;  Hammond  v.  Thomp- 
son, 168  Mass.  531,  47  N.  E.  137;  Eiseley  v. 
Spooner,  23  Neb.  470,  36  X.  W.  659,  8  Am. 
St.  Rep.  128;  Stone  v.  Snell,  86  Neb.  581, 
125  N.  W.  1108;  Brown  v.  Brown,  33  N.  J. 
Eq.  650,  659;  Den  v.  Craig,  15  N.  J.  L.  105; 
Van  Wicklen  v.  Paulson,  14  Barb.  (N.  Y.) 
654;  Martin  v.  Royer,  19  K.  D.  604,  125  N. 
W.  1027;  Shultz  v.  Spreain,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  (Tex.)  §  916;  Hopkins 
V.  Hopkins,  3  Ont.  223.  And  see  the  report- 
ed case.  Compare  Payn  v.  Bval,  4  Den.  (N. 
Y.)  412,  overruling  People  v.  Haskins,  7 
Wend.  463. 

The  court  in  Scully  v.  People,  supra,  said: 
"The  rent  is  but  a  representative  of  the  use 
of  the  land,  and  taxing  such  rent  against  the 
owner  of  the  land  before  it  has  accrued  due, 
and  during  the  same  time  the  land  is  taxed, 
appears  to  be  taxing  a  thing  which  was  cov> 
ered  by  the  taxation  of  the  land.    Rent  is  de- 
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fined  as  a  certain  profit  issuing  yearly  out 
of  land;  and  while  accruing  due  to  the  land, 
owner,  ia  it  not  embraced  in  such  year's  val- 
uation, aaaessment  and  taxation  of  the  land? 
Had  the  owner  himself  personally  used  and 
enjoyed  the  land,  it  would  not  be  thought 
such  use  and  enjoyment  would  be  taxable 
sside  from,  and  in  addition  to,  the  land. 
Rent  arrear  is  a  chose  in  action,  and  would 
be  tajcable  as  a  credit;  but  rent  to  grow 
due  is  a  part  of  the  land — is  an  incident  to 
it — and  passes  as  such  to  a  grantee,  by  a 
grant  of  the  land.  On  the  leases  made  on 
the  first  day  of  Karch,  the  rent  payable  on 
the  first  day  of  January  after,  there  had  no 
rent  accrued  due  on  May  1,  two  months  after 
the  making  of  the  leases,  but  it  had  to  grow 
due,  and  would  not  become  due  until  Jan- 
uary. Had  the  lessor,  for,  say,  the  last 
month  of  December,  before  the  rents  became 
due,  evicted  the  lessees  from  the  premises, 
then  there  would  have  been  no  rent  at  all 
due  and  collectible  under  the  leases." 

It  was  said  in  Watson  v.  Penn,  108  Ind. 
21,' 8  N.  E.  636,  58  Am.  Rep.  26:  "By  the 
common  law,  the  right  to  receive  accruing 
rents,  which  would  have  been  payable  to  a 
life  tenant  who  took  his  estate  subject  to  a 
prior  lease  for  a  term,  passes  to  the  remain- 
derman in  case  of  the  death  of  such  tenant 
before  rent  day.  In  such  a  case,  wherever 
the  reversion  goes,  whether  to  the  original 
lessor  or  his  grantees  or  descendants,  the  ac- 
cruing rent,  from  the  rent  day  next  ante- 
cedent to  the  death  of  the  life  tenant,  follows 
without  apportionment.  If  the  estate  of  the 
life  tenant  terminates  intermediate  rent  days, 
or  before  anv  rent  has  become  due,  the  ac- 
cruing  rent  becomes  an  incident  of,  and  is 
annexed  to,  the  estate  of  the  reversioner. 
Whoever  owns  the  reversion  when  the  rent 
falls  due  is  entitled  to  receive  the  whole  sum, 
unless  it  is  otherwise  provided  by  contract." 

Where  one  owning  a  parcel  of  land  executes 
a  lease  for  a  term  of  years  and  subsequently 
but  before  the  term  expires  sells  the  land  to 
another,  the  unaccrued  rent  goes  to  the 
grantee  as  an  incident  of  the  estate.  Van 
Wicklen  v.  Paulson,  14  Barb.  (N.  Y.)  664, 
wherein  the  court,  commenting  on  the  mean- 
ing and  nature  of  rent,  said:  "Kent  is  an 
incorporeal  hereditament,  that  is,  a  right  is- 
suing out  of  a  thing  corporate.  It  is  not  a 
thing  corporate  itself,  but  something  collat- 
eral thereto.  (Co.  Litt.  10,  20,  2  Black  Com. 
20.)  'Rent,  or  render,  reditus,  signifies  a 
compensation,  or  return,  it  being  in  the  na- 
ture of  an  acknowledgment  or  recompense 
given  for  the  possession  of  some  corporeal 
inheritance.  It  must  be  a  certain  profit  issu- 
ing out  of  lands  and  tenements  corporeal; 
that  is,  from  some  inheritance  whereunto  the 
owner  or  grantee  of  the  rent  might  (ancient* 
ly)    have  recourse   to  distrain.'      (Id.   41.) 


Unless  specially  reserved,  rent  follows  the  es- 
tate in  reversion.  It  is  an  incident  to  the 
reversion,  though  not  inseparably  so.  The 
rent  may  be  granted  away,  reserving  the  re- 
version and  the  reversion  may  be  granted 
away,  reserving  the  rent  by  special  words. 
But  by  a  general  grant  of  the  reversion  the 
rent  will  pass  with  it  as  incident  thereto; 
though  by  grant  of  the  rent,  generally,  the 
reversion  will  not  pass." 

In  Den  v.  Craig,  15  N.  J.  L.  195,  an  action 
of  ejectment  was  brought  by  the  plaintiff  to 
recover  the  possession  of  certain  land  under 
a  deed  which  contained  a  covenant  of  re-entry 
for  the  nonpayment  of  the  rent.  The  question 
came  up  whether  the  plaintiff  was  entitled  to 
recover  the  land  or  whether  the  re-entry  was 
to  be  used  only  as  a  means  of  securing  or 
compelling  the  payment  of  the  rent.  The 
court  held  that  rent  is  an  incorporeal  here- 
ditament, and  that  when  it  is  recovered  the 
plaintiff  does  not  get  possession  of  the  land; 
for,  if  he  got  the  land  he  would  get  a  corpo- 
real estate  instead  of  an  incorporeal  estate 
for  which  the  action  was  brought;  he  would 
sue  for  a  rent  and  recover  the  land.  In  dis- 
tinguishing between  the  estate  in  rent  and 
the  rent  itself  the  court  said:  "It  is  neces- 
sary also,  to  distinguish  between  the  estate 
in  the  rent,  and  the  rent  itself;  that  is,  be- 
tween the  estate  and  the  profits  thereof.  For 
a  rent  (rent  seek,  or  rent  charge)  is  an  es- 
tate; and  it  is  a  real  estate,  an  heredita- 
ment, though  an  incorporeal  one.  It  is  a 
liherum  tenemcntum ;  a  frank  tenement;  a 
freehold;  2  Bl.  Com.  2d  and  3d  chap.;  and 
therefore  recoverable  in  a  real  action.  For 
though  such  an  estate  has  only  an  ideal  or 
mental  existence,  yet  if  the  owner  of  a  rent, 
for  life  or  in  fee,  was  disseized  thereof,  he 
was  entitled  at  the  common  law  to  a  writ 
of  assize,  de  libera  ienefnento,  against  the 
disseizor.  But  how  was  the  owner  of  such 
an  ideal  estate  ever  seized  thereof?  For 
until  he  was  seized,  he  could  not  be  dis- 
seized. The  answer  is,  that  the  owner  of  a 
rent  became  seized  thereof  by  receiving  the 
rent,  or  any  part;  the  receipt  even  of  one 
penny  in  the  name  of  rent  constituted  a  seizin 
of  the  rent.  Co.  Litt.  §§  233-235-238.  The 
tenement,  being  incorporeal,  the  owner  can- 
not have,  nor  can  the  law,  by  any  action  or 
process  that  was  ever  devised,  give  him  any 
other  seizin  of  it.  Hence  it  follows  also  that 
the  owner  can  never  be  disseized  in  fact. 
But  if  his  right  to  the  estate,  or  his  title  to 
receive  the  rent,  which  is  the  same  thing,  be 
denied,  in  terms  or  by  certain  acts,  such  as 
forestaller,  rescous,  or  replevin,  either  of 
which  is  a  denial  by  law,  the  law  for  the  sake 
of  the  remedy  permits  him  to  fancy  himself 
disseized,  that  he  may  establish  his  title  in 
an  action  of  assize  of  novel  disseizin.  3  Bl. 
Com.  170,  Co.  Litt.  §§  588-589." 
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It  has  been  held  that  a  devise  of  rents 
arising  out  ol  the  testator's  real  estate  is  an 
interest  in  lands  within  the  statute  of  frauds 
and  a  transfer  of  it  most  be  evidenced  by  a 
memorandum  in  writing.  Brown  v.  Brown, 
33  N.  J.  Eq.  659. 

In  a  partition  of  land  the  rents  not  due  at 
the  sale  go  t-o  tlie  owner  of  the  reversion ,  since 
the  rent  is  a  yearly  profit  issuing  out  of,  and 
for  the  use  of,  the  lands.  Shultz  v.  Spreain, 
1  VThite  &  W.  Civ.  Cas.  Ct.  App.  (Tex.) 
§  916. 

In  Payn  v.  Beal,  4  Den.  (N.  Y.)  405,  it 
appeared  that  the  plaintiff  conveyed  a  parcel 
of  land  reserving  a  rent  with  a  clause  of 
re-entry  on  the  failure  of  the  payment  of  the 
rent.  Subsequently  judgments  were  recovered 
against  the  plaintiff  and  the  question  was 
whether  the  rent  thus  reserved  was  subjected 
to  levy  and  execution  under  the  judgment 
against  the  plaintiff.  In  deciding  that  the 
rent  is  not  subject  to  the  lien  of  a  judgment 
under  a  statute  which  provided  that  a  judg- 
ment attaches  to  "lands,  tenements  or  real 
estate*'  the  court  said:  "At  the  time  of  the 
sale  no  breach  had  occurred,  and  no  re-entry 
had  taken  place.  The  interest  of  the  plaintiff 
in  the  land  itself  was  therefore  but  a  mere 
possibility  of  an  estate.  That  interest,  in 
my  opinion,  is  neither  'lands,  tenements  or 
real  estate,'  within  the  meaning  of  our  stat- 
ute. 4  Kent.  Com.  120  to  12.5;  Shep.  Touch, 
153;  Springstein  v.  Schermerhorn,  12  Johns. 
(N.  Y.)  361.  A  lien  by  judgment  therefore 
could  not  attach  to  it,  and  of  course  it  was 
not  the  subject  of  sale  or  capable  of  being 
conveyed  by  the  sheriff  under  an  execution. 
The  defendant  does  not  claim  that  Hunting- 
ton acquired  this  possibility  of  reverter,  ns 
it  is  sometimes  called  in  the  books,  by  his 
purchase  at  the  sheriff's  sale;  but  he  insists 
that  the  formal  sale  and  purchase  of  the  land 
— the  corporeal  body,  out  of  which  the  rent 
issues — passed  the  title  to  the  rent  as  land, 
though  the  purchaser  did  not  acquire  thereby 
any  title  to  the  land  itself.  It  is  very  clear, 
as  I  think  it  has  already  been  shown,  that 
to  enable  a  rent  to  pass  by  a  sale  on  execution 
of  the  land  out  of  which  it  issues,  the  de- 
fendant must  have  a  vested  estate  in  rever- 
sion in  the  thing  corporeal,  which  thing 
passes  to  the  purchaser.  The  rent  then  also 
passes  as  an  incident  thereto,  but  not  as  land. 
Kent  is  a  species  of  incorporeal  hereditament. 
It  is  defined  to  be  a  certain  profit  issuing 
yearly  out  of  lands  and  tenements  corporeal. 
It  issues  out  of  the  thing  granted,  and  is  no 
part  of  the  thing  or  land  itself.  2  Black. 
Com.  10,  41.  It  is  collateral  to  a  corporeal 
hereditament,  and  a  right  unconnected  with 
and  independent  of  the  possession  or  enjoy- 
ment of  any  real  or  corporeal  property,  1 
Chitty's  Gen.  Pr.  206.  Although  it  may  be 
that  in  a  strict  legal  sense  the  terms  'lands, 


tenements  and  real  estate,'  or  one  of  them 
may  comprehend  every  thing  of  a  pertinent 
nature  that  may  be  holden,  and  may  thus 
embrace  rents,  still  it  seems  to  me  that  in 
the  statute  concerning  judgments  and  execu- 
tions, to  which  I  have  referred,  the  legislature 
used  those  terms  in  their  popular  and  usual 
signification,  to  denote  real  property  corpo- 
real." 

Ground  R^nt, 

Ground  rent  is  an  estate  created  by  a  deed 
of  conveyance  with  a  fee  simple  in  the  grantee 
and  a  reservation  of  rent  in  the  grantor  with 
a  right  of  re-entry  on  a  default  of  payment 
of  the  rent.  The  rent  reserved  is  the  consid- 
eration for  the  land  conveyed,  and  is  consid- 
ered a  separate  and  distinct  estate  in  the 
nature  of  real  estate^  Farmers',  etc.  Bank  v. 
Schreiner,  1  Miles  (Pa.)  291;  Muirhead  v. 
Clahby,  7  Phila.  (Pa.)  345;  Robb  v.  Beaver, 
8  W.'^^  S.  (Pa.)  107;  Philadelphia  Library 
Co.  V.  Ingham,  1  Whart  (Pa.)  72;  St.  Mary's 
Church  V.  Miles,  1  Whart.  (Pa.)  229,  236; 
Ingersoll  v.  Sergeant,  1  Whart.  (Pa.)  337; 
Hurst  V.  Lithgrow,  2  Yeates  ( Pa. )  24,  1  Am. 
Dec.  326;  Cobb  v.  Biddle,  14  Pa.  St.  444; 
In  re  White,  167  Pa.  St.  206,  31  Atl.  669; 
McCammon  v.  Cooper,  69  Ohio  St.  366,  69 
N.  E.  658;  Elder  v.  Henry,  2  Sneed  (Tenn.) 
86. 

In  Farmers,  etc.  Bank  v.  Schreiner,  supra, 
the  court  said:  "The  right  created  by  a 
reservation  of  the  rent  is,  however,  now  well 
understood  to  constitute  of  itself  a  freehold, 
having  all  the  qualities  of  real  estate.  It  is 
bound  by  a  judgment  as  real  estate — it  is 
sold  under  execution  as  real  estate — it  passes 
by  descent  as  real  estate.  The  owner  of  it 
has  an  estate,  too,  separate  and  distinct  from 
that  of  the  tenant  of  the  land.  The  estates 
are,  in  the  language  of  Judge  Kennedy,  in 
St.  Mary's  Church  v.  Miles,  1  Whart.  235, 
'susceptible  of  being  fully  enjoyed  without 
conflict.'  The  owner  of  the  ground  rent  can- 
not be  in  any  manner  interfered  with  by  tJie 
tenant  of  the  land;  and  while  the  tenant 
pays  up  the  rent,  and  prevents  the  existence 
of  arrears,  his  enjoyment  of  the  land  is  be- 
yond the  control  of  the  owner  of  the  rent. 
Punctual  payment  deprives  the  party,  who 
has  reserved  the  rent,  of  all  lien  or  charge 
whatever,  and  obliges  him  to  leave  the  tenant 
of  the  land  in  the  unrestrained  and  unre- 
stricted use  and  enjoyment  of  his  freehold.'* 

The  court  in  Ingersoll  v.  Sergeant,  1  Whart. 
(Pa.)  336,  said:  "It  may  be  further  observed 
that  the  ground  rents  are  a  species  of  in- 
heritable estates,  that  has  increased  greatly 
of  late,  within  the  city  and  county  of  Phila- 
delphia, as  also  in  some  other  parts  of  the 
state,  and  that  the  public  have  an  interest 
in  placing  them  on  the  same  footing  as  near- 
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It  as  practicable  with  other  catates,  so  as  to 
make  them  answer  the  common  exigencies  of 
their  respective  owners.  Unless  then  they  can 
be  apportioned,  it  is  evident  that  th^y  must 
fall  very  short  of  being  made  the  means  of 
supplying  tiic  necessaries  and  comforts  of 
mankind.  It  may  become  necessary  for  the 
owner  of  a  ground  rent  estate  to  divide  it 
among  his  children,  or  to  sell  a  part  of  it,  to 
answer  the  exigencies  of  his  family;  but  if  he 
cannot  sell  and  release  a  part  of  it  to  an 
owner  of  part  of  the  ground  upon  wliich  it 
was  originally  reserved,  without  extinguish- 
ing the  whole  rent,  it  is  apparent  that  the 
value  of  both  estates  must  be  diminished, 
because  it  will  prevent  the  one  from  ever 
buying  of  the  other  in  such  case,  though 
otherwise  it  might  h^  his  interest  to  give 
more  for  the  pnrclinse  than  anybody  else 
would  do.  Such  a  restriction  is  not  to  be 
tolerated  where  the  policy  of  the  law  is  to 
afford  every  possible  facility  to  the  change 
of  ownership  in  prox)erty,  according  to  the 
will  of  the  holders  thereof." 

Since  by  the  law  of  Pennsylvania  a  ground 
rent  is  considered  realty  and  not  personalty, 
an  owner  of  land  which  is  subject  to  the  pay- 
ment of  a  ground  rent  cannot  redeem  the 
land  by  paying  the  principal  money  for  the 
redemption  of  the  land  in  "greenbacks" 
which  were  made  by  statute  legal  tender  for 
the  payment  of  ''debts.*'  Matter  of  Patter- 
eon,  5  Phila.  (Pa.)  460,  21  Leg.  Int.  84. 

In  an  action  for  ground  rent  a  defense  that 
the  defendant  was  discharged  in  bankruptcy 
has  been  held  to  be  insufficient.  Bosler  v. 
Kuhn.  8  Watts  A  S.  (Pa.)  183.  In  that  case 
the  coiirt  in  comparing  a  ground  rent  to  an- 
nuities and  rent  charges  said:  "But  our 
ground  rent  bears  even  less  resemblance  to 
either.  It  is  not  granted  like  an  annuity  or 
rent  charge,  but  reserved  out  of  a  conveyance 
of  the  land  in  fee;  and,  were  tlie  statute  of 
quia  eroptores  in  force  here,  would  be  a  rent 
fleck,  charging  neither  the  person  nor  the 
land.  Even  where  the  reservation  is  attended 
by  a  clause  of  distress,  the  land  is  exclusively 
the  debtor.  It  was  settled  in  Ingersoll  v. 
Sergeant,  1  Whart.  337;  Franciscus  v.  Rei- 
gart,  4  Watts  08;  and  Kenege  v.  Elliot,  0 
Watts  262,  that  our  ground  rent  is  an  ordi- 
nary rent  service;  and  it  is  well  understood 
that  no  writ  of  annuity  lies  for  it,  because, 
like  rent  granted  for  owelty  of  partition,  or 
in  lieu  of  doi^er,  it  partakes  of  the  really  and 
has  no  touch  of  personal  responsibility  in  its 
complexion. 

Where  a  ground  rent,  by  the  terms  of  the 
instrument  which  created  it,  is  redt^emable  at 
any  time  by  the  grantee  on  payment  of  the 
principal  sum,  it  will  be  treated  as  realty 
till  the  grantee  exercises  his  option  to  redeem. 
In  re  White,  167  Pa.  St.  206,  31  Atl.  509. 

Where  an  owner  of  a  ground  rent  released 
part  of  the  land  out  of  which  such  ground 


rent  issued^  the  whole  rent  was  not  thereby 
extinguished^  but  merely  discharged  that  part 
of  the  land  which  was  released,  and  left  the 
remaining  part  of  the  land  subject  to  its  due 
proportion  of  the  rent.  Ingersoll  v.  Sergeant, 
1  Whart.  (Pa.)  337. 

It  has  been  held  that  where  a  redeemable 
ground  rent  owned  by  a  person  non  compos 
mentis  is  paid  o%  the-pvoceeds  become  per- 
sonalty, and  at  his  death  pass  to  his  next  of 
kin  without  distinction  of  blood.  Hirst's  Es- 
tate, 147  Pa.  St.  31^  23  A,tl.  456. 

Where  one  soils  land  subject  to  a  ground 
rent,  the  grouuvl  rent  docs  not  pass  to  the 
grantee  as  an  incident  to  the  estate  if  the 
grantor  does  not  sell  the  land  clear  of  all 
incumbrances.  The  estates  are  then  separate 
and  dislhict  ieo  mmple  e.<itates;  the  one  in  the 
land  and  iho  other  in  the  rent.  Muirhead  v. 
Clabby,  7  Phila.  (Pa.)  345. 

It  htts  been  held  that  a  ground  rent  re- 
deemable at  a  definite  future  period  has  most 
of  the  essential  features  of,  and  is  practi- 
cally nothing  more  than,  a  mortgage  to  secure 
a  principal  sum,  the  interest  of  which  is 
placed  in  the  form  of  an  annual  rent.  Posner 
y/BaylesBy  69  Md.  56. 

Accrued  Rent, 

It  is  held  generally  that  rents  which  are 
due  and  payable  are  disconnected  from  the 
land  and  are  considered  as  personal  property. 
Strickland  v.  Thornton,  2  Ga.  App.  377,  58 
S.  E.  540;  Den  v.  Craig,  15  N.  J.  L.  1»5; 
Wallace  v.  Harmstad,  44  Pa.  St.  492:  Hayden 
V.  McMillan,  4  Tex.  Civ.  App.  479,  23  S.  W. 
430.  See  also  Smart  v.  Strauss,  21  Fla.  620. 
The  court  in  Ilayden  v.  McMillan,  supra, 
said:  "The  moment  the  rents  become  due, 
they  are  disconnected  from  the  land  and  be- 
come personal  property,  and  being  acquired 
by  the  joint  labors  of  the  married  couple, 
put  forth  during  the  marital  relation,  they 
must  necessarily  b<»come  community.  The 
rent  of  land  ia  merely  incident  to  it,  a  right 
connected  with  it,  and  is  not  a  part  of  the 
land.  Speaking  on  this  subject,  the  learned 
author  just  cited  says:  The  reservation,  in 
order  to  come  within  the  definition  of  rent, 
must  be  of  a  profit  (something  not  in  the 
grantor  before),  whether  in  labor,  provisions, 
part  of  the  annual  product,  money,  or  other 
things.  Hence  a  reservation  of  the  trees  or 
of  the  vesture  or  herbage  growing  on  the  land 
at  the  time  would  not  be  a  rent,  because  not 
a  profit.'  2  Minor's  Inst.  33.  Under  the  com- 
mon law  the  rent  or  right  itself  could  not  be 
recovered  in  a  personal  action,  but  the  ar- 
rears of  rent  was  regarded  in  the  same  light 
as  the  severed  fruits  of  the  soil,  and  held  to 
be  personalty." 

An  action  of  debt  for  the  use  and  occupa- 
tion of  land  has  been  held  to  be  a  debt  for 
the  arrearage  of  rent,  and  is  barred  by  the 
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statute  of  limitations  which  provided  that  an 
action  for  a  debt  must  be  brought  within 
three  jrears.    Elder  v.  Henrjr,  2  Siieed  (Tenn.) 

86. 


V. 


Pennsylvania  Supreme  Court — January  8, 

1917. 


266  Pa.  St.  257;  100  Atl.  809. 


Words  and  Phrases  —  ''Resideaoe.** 

In  action  on  notes,  an  instruction  as  to 
right  of  a  nonresident  defendant  to  the  benefit 
of  the  statute  of  limitations,  to  the  effect  that 
residence  did  not  necessarily  involve  the  idea 
of  an  intention  of  remaining  at  the  place  of 
his  residence,  is  construed,  with  reference  to 
its  context,  to  mean  and  to  have  been  under- 
stood as  if  the  word  "permanently"  had  been 
used  therein  before  the  word  "remaining"  and 
as  so  construed  is  held  to  be  correct. 

[See  note  at  end  of  this  case.] 

liindtation  of  Actions  —  Intermption 
of  Statute  «  Absenee  from  State. 

Act  May  22,  1895  (P.  L.  112),  providing 
that  defendant,  becoming  a  nonresident  after 
the  cause  of  action  has  arisen,  shall  not  have 
the  benefit  of  any  statute  for  the  limitation 
of  actions  during* the  period  of  such  residence 
without  the  state,  contemplates  that,  where 
a  resident  of  the  state  incurs  an  indebtedness 
and  becomes  a  nonresident  so  that  he  cannot 
be  served  with  process,  limitations  do  not  run 
in  his  favor. 

Absenee  as  Question  of  Faot. 

In  an  action  on  notes,  whether  defendant 
at  the  time  the  cause  of  action  arose  had 
been  a  resident  in  this  state  under  Act  May 
22,  1895  (P.  L.  112),  and  whether  he  sub- 
sequently abandoned  it,  and,  if  so,  for  how 
long,  are  questions  for  the*  jury. 

Instmetions  —  Necessity   of  Request. 

Where  a  party  makes  no  special  request  or 
charge,  and  does  not  specially  except  to  the 
charge  given,  the  appellate  court  will  not  re- 
verse for  a  mere  inadequacy  in  the  charge. 

New    Trial    —    Newly    Discovered    Evi- 
«*enoe   —  Discretion   of   Court. 

Whether  a  new  trial  shall  be  granted  to  let 
in  after-discovered  evidence  is  a  matter  for 
the  trial  court,  whose  ruling  will  not  be  re- 
versed unless  for  clear  abuse  of  discretion. 

Trial  —  Reception  of  ETidenee  —  Offer 
Partly  Irrelevant. 

Where  the  evidence  offered  is  relevant  in 
part  only,  the  court  is  not  bound  to  separate 
the  good  from  the  bad,  but  may  reject  it  as 
a  whole. 


Appeal  from  Court  of  Common  Pleas,  Al- 
l^heny  county:     Swearingbn,  Judge. 

Action  by  David  Hunter^  Jr.,  receiver  of 
Land  Trust  Company,  plaintiff,  against  J.  D. 
Bremer,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

W.  K.  Jcfminga  and  D.  C.  Jennings  for  ap- 
pellant. 

Alex^mder  J.  Barron  and  McKee,  Mitchell 
d  Alter  for  appellee. 

[259]  MoscHZiSKKB,  J. — ^This  action  was 
instituted  by  David  Hunter,  Jr.,  as  receiver 
of  the  Land  Trust  Company,  against  J.  D. 
Bremer,  to  recover  the  balance  due  upon  two 
promissory  notes  signed  by  the  latter  and 
held  by  tiie  former.  The  first  of  these,  dated 
December  22,  1905,  payable  upon  demand,  was 
called  about  three  months  thereafter,  and 
the  second,  dated  June  25,  1907,  fell  due  on 
October  25,  1907.  The  present  suit  was  not 
commenced  until  July  22,  1914,  when  both 
obligations  were  more  than  six  years  overdue. 

The  defendant  interposed  the  bar  of  the 
statute  of  limitations;  to  which  the  other 
side  replied  that,  on  the  facts  in  this  case, 
the  Act  of  May  22,  1895,  P.  L.  112,  forbade 
him  the  benefits  of  this  defense.  The  act 
in  question  provides :  *'In  all  civil  suits  .  .  . 
in  which  the  cause  of  action  shall  have  arisen 
within  this  state  the  defendant  or  defendants 
.  .  .  who  shall  have  become  nonresident 
of  the  state  after  said  cause  of  action  sball 
have  arisen,  shall  not  have  the  benefit  of 
any  statute  of  this  state  for  the  limitations 
of  actions  during  the  period  of  such  residence 
without  the  state." 

The  issues  involved,  as  to  the  residence  of 
the  defendant  at  the  time  the  cause  of  action 
arose  and  his  subsequent  nonresidence,  were 
submitted  to  the  jury  and  found  in  favor 
of  the  plaintiff;  a  verdict  was  rendered  ac- 
cordingly, upon  which  judgment  was  en- 
tered, and  the  defendant  has  appealed. 

The  defendant  claimed  that  he  was  not  a 
resident  of  this  State  when  the  notes  in  suit 
were  executed  or  at  the  time  default  was 
made  thereon;  that  his  permanent  residence 
[260]  was  then  in  New  York,  and  he  simply 
came  here  on  business ;  that  he  did  not  estab- 
lish a  residence  in  Pennsylvania  until  1910; 
and  he  gave  his  own  testimony  to  substantiate 
these  contentions.  On  the  other  hand,  the 
plaintiff  said  that  Mr.  Bremer  was  a  resident 
of  Pittsburgh,  Pennsylvania,  when  the  cause 
of  action  arose  and  for  some  time  thereafter; 
but  that,  subsequently,  he  became  a  nonresi- 
dent, and  lived  without  the  State  for  such 
a  period  as  prevented  the  bar  of  the  statute 
of  limitations. 
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When  upon  the  stand,  the  defendant  ad- 
mitted that,  from  1002  to  1906,  he  was  secre- 
tarj  of  a  fire  insurance  company,  with  head- 
quarters in  Pittsburgh,  and  that  he  had  a 
half  interest  in  another  like  businesa  in  the 
eame  place;  that  afterwards  he  was  special 
agent  for  a  third  insurance  concern,  which 
also  necessitated  his  presence  in  that  city; 
and  that,  when  in  Pittsburgh,  he  had  his  liv- 
ing quarters  at  a  hotel  or  in  a  boarding 
house,  where  he  "rented  a  room''  and  kept 
sufficient  personal  articles  to  meet  his  require- 
ments. On  cross-examination,  his  attention 
was  called  to  certain  testimony  given  by  liim, 
July,  1914,  in  an  extradition  proceeding  in 
the  Quarter  Sessions  Court  of  AUehgeny 
County,  which  involved  the  question  of  his 
residence,  wherein  he  made  a  declaration 
susceptiUe  of  the  construction  that  he  had 
been  a  resident  of  Pennsylvania  for  about 
22  years;  this  in  contradiction  of  his  allega* 
tion  at  bar  that  in  1905  and  1907,  when  the 
notes  in  suit  grew  due,  he  was  a  nonresident 
of  Pennsylvania.  Again,  the  defendant  was 
confronted  with  certain  testimony  given  by 
him  in  a  legal  proceeding,  in  1913,  when  hs 
said  that  he  was  then  resident  in  the  State  of 
New  York;  this  in  contradiction  of  his  aller 
gation  at  bar  that  he  had  been  a  resident  of 
Clarion  County,  Pennsylvania,  since  1910. 
In  addition,  tlie  plaintiff  offered  as  a  witness 
one  who  was  an  assistant  district  attorney  of 
Allegheny  County  at  the^  time  of  the  extradi- 
tion against  the  defendant;  he  testified  that 
those  proceedings  involved  the  question  as  to 
whether  Mr.  [261]  Bremer  was  a  resident  of 
Pittsburgh  or  of  Texas,  and  that  the  latter 
then  said  he  had  been  a  resident  of  Pittsburgh 
and  its  vicinity  for  22  years.  The  plaintiff 
also  produced  other  witnesses  to  substantiate 
his  contentions  as  to  the  residence  of  the  ap- 
pellant. 

The  testimony  in  the  case,  both  pro  and 
con,  was  fairly  reviewed  by  the  trial  judge, 
who,  in  submitting  it  to  the  jury,  said: 
"You  observe  the  language  of  this  statute 
.  .  .  [Act  of  1895,  supra]  ...  It  does 
not  use  the  word  'citizen,'  or  even  the  word 
'domicile,'  but  .  .  .  'resident.'  If  the 
statute  had  said  that  a  man's  domicile  must 
have  been  changed,  or  his  place  of  citizenship 
changed,  the  meaning  would  be  different  from 
what  it  is,  because  there  is  a  distinction  be- 
tween residence  and  domicile.  A  man's  domi- 
cile is  where  he  has  his  .residence,  with  an 
intention  of  remaining  there.  Residence  does 
not  necessarily  involve  the  idea  of  an  inten- 
tion of  remaining  there  at  that  place  where 
his  residence  is.  Residence  means  where  a 
man  abides,  not  merely  temporarily  like  a 
traveling  man  coming  into  Pittsburgh  and 
staying  a  day,  a  week,  or  even  a  month,  or 
something  of  that  kind,  but  it  is  where  he 
resides.    He  ms^  not  have  a  domicile  where 


V.  BS£BC£JL  tlfa 

.  Bt.  tS7, 

he  resides,  where  he  would  have  the  right 
to  vote,  for  example;  but  as  I  say  to  you,  it 
means  more  than  a  mere  boarder,  roomer  or 
something  like  that.  You  have  the  testimony 
as  to  what  took  place  with  reference  to  the 
defendant  being  in  Pittsburgh  at  the  time 
these  notes  were  made.  He  was  here,  he  had 
a  place  where  he  went  from  day  to  day,  either 
at  a  hotel  or  boarding  house  .  .  .  ,  and  he 
was  the  secretary  of  this  insurance  company, 
and  he  did  business  in  Pittsburgh.  He  was 
part  owner  of  an  insurance  agency  here  in 
til  is  city.  If  you  .  .  .  are  satisfied  by  the 
weight  of  the  evidence  that  the  defendant 
was,  at  the  time  of  the  making  of  these  obli- 
gations, a  resident  of  the  City  of  Pittsburgh 
.  .  .  then  the  plaintiff  will  have  established 
the  first  thing  it  must,  in  order  to  avail  itself 
of  the  provisions  of  this  statute.  If,  however, 
you  find  he  was  not,  if  you  find  he  was  at 
[262]  that  time  a  resident  of  the  State  of 
New  York,  and  that  is  what  he  said  he  was, 
and  only  here  in  a  temporary  manner,  then 
the  plaintiff  will  have  failed  to  make  out  the 
first  thing  which  it  must  do,  in  order  to  avail 
itself  of  the  benefit  of  this  statute.  Then  the 
second  thing  is  that  the  defendant  became  a 
nonresident  of  Pennsylvania,  after  the  making 
of  these  notes.  So  if  you  find  .  .  .  that 
the  defendant,  after  the  making  of  these 
notes,  became  a  resident  of  the  State  of  New 
York,  as  is  claimed  by  the  plaintiff,  then  it 
will  have  made  out  the  second  element  which 
it  must  do,  in  order  to  take  advantage  of  this 
statute.  If  he  did  not  become  a  resident  of 
the  State  of  New  York,  then  the  plaintiff  will 
have  failed." 

The  instructions  just  quoted  are  complained 
of  in  the  defendant's  second  assignment  of 
error;  but  we  see  only  one  statement  there- 
in which  is  open  to  criticism;  that  is  where 
the  trial  judge  said:  "Residence  does  not 
necessarily  involve  the  idea  of  an  intention 
of  remaining  there  at  that  place  where  his 
residence  is."  If  the  word  "permanently" 
had  been  used  immediately  before  "remain- 
ing," the  instructions  would  have  been  strictly 
correct.  When,  however,  we  take  the  particu- 
lar instruction  under  discussion  with  its 
context,  it  is  perfectly  clear  the  trial  judge 
meant  that,  to  constitute  residence,  an  inten- 
tion permanently  to  remain  at  the  place  in 
question  was  not  necessarily  involved;  and 
the  jury  must  have  so  understood.  With  this 
matter  cleared  up,  as  just  explained,  the  in- 
structions are  beyond  criticism. 

Of  course,  there  are  many  cases  dealing 
with  residence  and  domicile;  but  in  view  of 
the  recent  consideration  given  the  subject  by 
this  court  in  Raymond  v.  Leishman,  243  Pa. 
St.  64,  68,  70,  71,  Ann.  Cas.  1915C  780,  89 
Atl.  791,  L.R.A.1915A  400,  a  citation  of  that 
authority  is  enough.  There  we  passed  upon 
the  Foreign  Attachment  Act  of  June  13,  1836, 
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P.  L.  568,  as  amended  by  the  Act  of  March 
30,  1905,  P.  L.  76,  which  provides  that  such 
a  writ  may  be  issued  against  the  real  or 
personal  estate  of  any  person  "not  residing 
within  this  Commonwealth;"  [263]  and  de- 
cided that  an  American  ambassador  living 
abroad,  in  the  performance  of  his  duties, 
was,  within  the  meaning  of  the  law,  a  non- 
resident of  Pennsylvania.  In  the  course  of 
that  opinion  we  said:  "Residence  is  often 
used  to  express  different  meanings,  according 
to  the  subject-matter.  ...  It  may  mean 
the  domicile  of  the  person  or  his  temporary 
presence  in  the  locality.  Domicile  has  been 
well  detined  to  be  the  place  where  a  man  has 
his  true,  fixed  and  permanent  home  and  prin- 
cipal establishment  ,and  to  which  whenever 
he  is  absent  he  has  the  intention  of  returning; 
it  is  acquired  by  a  residence  with  an  inten- 
tion of  remaining  in  the  locality.  The  per- 
son may  have  his  domicile  in  one  state  and 
l)c  engaged  in  business  in  another,  and  there- 
by acquire  a  temporary  residence  in  the  lat- 
ter. .  .  .  His  place  of  residence  may,  and 
most  generally  is,  his  place  of  domicile,  but 
it  obviously  is  not  by  any  means  necessarily 
«o,  for  no  length  of  residence  without  the 
intention  of  remaining  will  constitute  domi- 
cile. It  is  clear  that  'residence'  and  'domi- 
cile' are  not  convertible  terms,  and  that  the 
latter  has  the  more  extensive  signification. 
«  .  .  In  ascertaining  the  meaning  of  the 
w^ord  'residence'  in  a  particular  statute,  the 
legislative  purpose  as  well  as  the  context 
must  be  kept  in  view." 

In  the  Leishman  case,  supra,  we  hold 
that,  considering  the  evident  purpose  of  the 
legislation  then  before  us,  when  a  person  was 
absent  from  this  State,  whether  or  not  he  had 
acquired  a  domicile  in  another  place,  if  his 
absence  was  so  protracted  that  he  could  not 
be  reached  by  the  ordinary  process  of  our 
courts,  he  was  not  residing  in  this  Common- 
wealth within  the  meaning  of  the  statute; 
in  other  words,  that  actual  residence  in  Penn- 
sylvania so  that  one  might  be  served  with 
process,  at  any  time,  generally  speaking,  was 
the  kind  contemplated,  and  a  contrary  con- 
dition of  affairs  constituted  nonresidence. 
Moreover,  we  there  suggest  that  (p.  71),  "in 
determining  whether  a  debtor  is  within  the 
provisions  of  the  statute,  the  .  .  .  courts 
must  necessarily  be  guided  [264]  by  the  ordi- 
narv  and  obvious  indicia  of  residence  or  the 
absence  of  such  indications;"  and  we  take 
occasion  to  quote  from  a  case  which  states 
that  ''the  purposes  of  the  act  are  not  to  be 
thwarted    bv    the   secret    mental   resolves  or 
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intentions  of  the  debtor  on  the  subject  of  his 
domicil."  For  a  full  discussion  of  the  sub- 
ject, see  Raymond  v.  Leishman,  supra. 

In  considering  the  presenc  statute  (Act  of 
1895,  supra),  in  Bates  v.  Cullnm,  177  Pa.  St. 
633,  637,  35  Atl.  861,  55  Am.  St.  Rep.  753,  34 


L.R.A.440,  we  said:  "It  applies  to  all  civil 
suits  ...  in  which  the  cause  of  action 
shall  have  arisen  within  this  State  (Shaffer's 
Estate,  228  Pa.  St.  36,  40),  and  it  affects  all 
defendants  who  shall  have  become  nonresi- 
dents after  said  cause  of  action  shall  have 
arisen;"  meaning,  necessarily,  defendants  who 
had  a  residence  at  the  time  the  cause  of  ac- 
tion arose,  else  they  could  not  "become"  non- 
residents. It  is  plain  that  the  residence  in- 
tended by  this  act  is  of  the  same  character 
as  that  contemplated  by  the  statute  dealt 
with  in  the  Leishman  case;  in  other  words, 
the  legislative  purpose  was  to  provide  that, 
when  a  resident  of  Pennsylvania  incurs  legal 
obligations  within  the  Commonwealth,  if  he 
subsequently  leaves  this  jurisdiction  and  be- 
comes nonresident  to  such  an  extent  that  he 
cannot  be  reached  by  the  ordinary  process  of 
a  Pennsylvania  court,  while  so  nonresident, 
he  is  not  entitled  to  the  benefit  of  our  stat- 
utes of  limitation.  In  short,  the  Act  of  1895, 
supra,  contemplates  simply  a  residence  of 
such  permanency  that  the  person  in  question 
may  be  found  here  and  served  with  ordinary 
legal  process,  at  any  time,  generally  speak- 
ing. The  existence  of  such  a  residence  consti- 
tutes one  a  resident  within  the  meaning  of  the 
act,  and,  on  the  other  hand,  its  absence  makes 
him  a*  nonresident.  For  an  interesting  dis- 
cussion of  a  similar  statute,  upon  which  a  like 
construction  was  placed,  see  Johnson  v. 
Smith,  43  Mo.  499,  501. 

Whether  or  not  the  present  defendant,  at 
the  time  the  cause  of  action  arose,  had  a  res- 
idence in  Pennsylvania  of  the  character  indi- 
cated, and,  if  so,  whether  or  not  he  [265]  sub- 
sequently abandoned  it,  and,  further,  if  he 
did  abandon  it,  for  how  long,  under  the  evi- 
dence in  this  case,  were  all  issues  for  the  jury. 
It  may  be  that  the  learned  trial  judge  might 
have  phrased  the  language  of  his  charge  a 
little  more  aptly  in  submitting  certain  phases 
of  these  issues,  but  he  made  no  positive  mis- 
statements of  law,  nor  did  he  say  anything 
which  probably  misled  the  jury  to  the  de- 
fendant's prejudice;  moreover,  the  latter  ten- 
dered no  special  requests  for  charge,  nor  did 
he  except  specially  to  the  instructions  of 
which  he  now  complains.  Under  these  cir- 
cumstances, while,  on  the  general  exception 
thereto,  the  charge  has  been  reviewed  as  a 
whole,  yet^  since  the  assignment  under  con- 
sideration presents  no  fault  which  amounts  to 
more  than  a  mere  inadequacy,  we  will  not 
reverse  thereon :  Mastel  v.  Walker,  246  Pa.  St. 
65,  71,  02  Atl.  63;  Watson  v.  Monongahela 
River  Consol.  Coal,  etc.  Co.  247  Pa.  St.  40n, 
477,  93  Atl.  625;  Devall  v.  Olover,  250  Pa. 
St.  417,  421,  96  Atl.  561. 

The  third,  fourth  and  fifth  specifications 
of  error  complain  of  the  refusal  to  grant  a 
new  trial,  so  as  to  let  in  certain  alleged  after- 
discovered  evidence.     In   disposing   of   these 
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lastgnnieBtfl^  the  oourt  below  very  properly 
8a id:  "The  defendant  has  taken  the  depoei- 
tions  of  several  witneeaee  upon  the  isubject 
of  his  residence  in  Pennsylvania,  which  he 
contends  is  after-discovered  evidence.  .  .  • 
We  have  considered  this  testimony  .  .  .  ; 
the  most  important  part  of  it  relates  to  what 
the  defendant  himself  stated  to  the  witnesses. 
True,  many  of  the  statements  were  made  un- 
der circumstances  when  it  was  not  likely  he 
had  any  purpose  of  prepariim^  for  the  con- 
tingency which  arose  at  this  trial.  Still  they 
were  but  his  declarations  and,  being  in  his 
own  favor,  they  could  not  be  of  as  high  evi- 
dential value  as  his  testimony  given  to  tlie 
jury.  In  other  words,  admitting  that  the 
testimony  contained  in  these  depositions  is 
after-discovered  evidence,  yet  it  is  but  cumu- 
lative,  and  so  we  cannot  say  the  verdict 
would  probably  have  been  different  had  the 
&ame  been  submitted.  But  there  is  anothei 
consideration.  It  will  [266]  be  observed  that 
this  'after-discovered'  testimony  relates  rather 
to  the  domicile  than  to  the  residence  of  the 
defendant;  they  are  not  by  any  means  sy- 
nonymous terms.  A  man  may  have  more 
tlian  one  residence,  but  the  best  opinion  is 
that  he  can  have  only  one  domicile  at  the 
same  time.  He  may  seek  a  place  for  pur- 
poses of  pleasure  or  business  and  so  may 
acquire  a  residence  distinct  from  his  domicile. 
To  establish  domicile  there  must  be  two 
things,  an  actual  residence  of  some  sort  and 
an  intent  to  remain.  The  essential  distinction 
between  residence  and  domicile  therefore  is 
that  the  first  may  involve  the  intent  to  leave 
when  the  purpose  for  which  one  has  taken 
up  his  abode  ceases,  while  the  second  involves 
no  such  intent;  the  abiding  is  animo  manendi 
.  .  .  :  Taney's  Appeal,  97  Pa.  St.  74,  78. 
The  word  used  in  the  statute  under  considera- 
tion is  'nonresident;'  the  word  'domicile'  i^ 
not  used  at  alt.  Presumably  the  legislature 
used  the  word  in  its  legal  meaning.  It  is 
plain  to  us  that  the  statute  relates  to  the 
residence  of  parties  and  not  to  their  domicile. 
Therefore  the  defendant  may  have  estab- 
lished a  residence  for  business  purposes  in 
the  City  of  Pittsburgh,  so  as  to  bring  him- 
self within  the  terms  of  the  above  quoted 
statute.  Undoubtedly  the  question  of  his 
residence  in  Pittsburgh  was  one  of  fact  to  be 
determined  by  the  jury  under  the  evidence. 
We  are  of  opinion  that  the  Court  would  not 
be  justified  in  holding  that  the  testimony 
proposed  to  be  introduced  would  probable 
change  the'result  if  a  new  trial  were^granted." 
Whether  or  not  a  new  trial  shall  be  granted 
to  let  in  after -discovered  evidence  is  a  matter 
for  the  trial  court,  and,  in  such  cases,  wc 
will  never  reverse  unless  convinced  of  clear 
abuse  of  discretion;  we  discover  none  here. 

The  first  assignment  of  error  complains 
that  the  trial  judge  erred  in  sustaining  an 
objection  to  a  question  asked  the  defendant 


by  his  counsel  on  direct  examination,  and  in 
striking  out  the  answer  thereto,  as  follows: 
"Did  you  ever  leave  New  York  City  with  the 
intention  of  seeking  another  place  of  abode 
or  residence,  [267]  or  becoming  an  inhabitant 
of  some  other  place,  or  citizen  of  some  other 
place,  until  the  date  you  have  just  fixed?" 
A. — "No,  sir."  The  date  referred  to  was 
December,  1910,  when  the  defendant  asserted 
he  established  his  residence  in  Clarion  Coun- 
ty, Pennsylvania.  When  the  evidence  is  ex- 
amined, it  appears  that  the  defendant,  after 
testifying  he  took  up  his  abode  in  New  York 
in  1900,  was  asked  whether  from  that  year 
to  1914  he  had  made  "any  change  of  resi- 
dence." Although  objected  to,  he  was  per- 
mitted to  answer  this  question,  and  replied, 
"I  moved  to  Clarion  County  in  1910;**  which, 
considering  the  phrasing  of  the  interrogatory, 
was  equivalent  to  saying  that  he  had  never 
left  New  York  for  the  purpose  of  changing 
his  residence  before  the  date  last  mentioned. 
In  addition,  as  previously  noted,  he  gave  other 
testimony  to  the  same  effect;  hence,  apart 
from  the  question  of  the  relevancy  of  the 
testimony  stricken  out,  it  is  quite  evident 
that,  at  the  most,  it  was  but  cumulative,  and 
its  exclusion,  in  all  probability,  did  the  de- 
fendant no  harm.  So  far  as  intention  prop- 
erly entered  into  the  inquiry,  however,  it  was 
not  the  intention  of  the  defendant  when  he 
left  New  York,  but  that  entertained  by  him 
when  he  came  to  Pennsylvania,  and  lived  and 
carried  on  business  in  Pittsburgh,  with  which 
the  eourt  below  was  eoneemed.  Then  again 
the  interrogatory,  as  put,  embraced  three 
points,  namely,  whether  or  not  the  defendant, 
prior  to  the  date  mentioned,  ever  left  New 
York  with  the  intention  (1)  of  seeking  an- 
other residence,  (2)  of  becoming  an  inhabi- 
tant of  another  place,  and  (3)  of  becoming 
a  citizen  of  another  state.  The  last  ef  these 
had  no  real  relevancy  to  the  issue  of  his 
alleged  residence  in  Pittsburgh,  i.  e.,  the  resi- 
dence contemplated  by  the  Act  of  1895,  su- 
pra. When  evidence  offered  is  relevant  iu 
part  only,  the  court  is  not  bound  to  separate 
the  good  from  the  bad,  but  may  reject  it  as 
a  whole:  Smith  v.  Arsenal  Bank,  104  Pa.  St. 
518,  521;  Evans  v.  Evans,  155  Pa.  St.  572, 
677,  26  Atl.  755;  Mease  v.  United  Traction 
Co.  208  Pa.  St.  424,  436,  57  Atl.  820.  We  see 
no  reversible  [268]  error  in  the  ruling  called 
to  our  attention  by  the  assignment  in  hand. 

The  sixth  and  last  assignment  complains  of 
the  judgment  entered  on  the  verdict;  this  and 
the  others  previously  considered  are  all  over- 
ruled. 

The  judgment  is  affirmed. 


NOTE. 

The   word   "residence"   is   held    in   the  re- 
ported case  not  to  be  necessarily  equivalent  to 
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"domicil,"  but  to  vary  in  meaning  with  the 
context  and  the  purpose  of  the  statute  or  in- 
gtruiuent  in  which  it  is  used.  As  used  in  an 
act  relating  to  the  application  of  the  statute 
of  limitations  where  the  cause  of  action  ac- 
crues during  the  residence  of  the  debtor  with- 
in the  state,  it  is  held  that  tlie  word  "resi- 
dence" contemplates  merely  an  abiding  place 
of  such  a  fixed  character  that  the  person 
may  be  found  there  and  served  with  process 
"at  any  time  generally  speaking."  Whether 
the  term  "residence"  is  synonymous  with 
"domicil"  is  discussed  at  length,  with  specific 
reference  to  the  various  connections  in  which 
it  has  been  thus  construed,  in  the  note  to 
Raymond  v.  Leishman,  Ann.  Cas.  1916C  780. 


NORTON  £T  AI.. 

V. 

UNION  TRACTION  COBIPANT  OF 
INDIANA  ET  AL. 

Indiana  Supreme  Court — November  6,  1915. 

183  Ind.  666;  110  N.  E.  113. 


Corperationa  —  OonioUdation  —  Statu- 
tory Authorisation  «  Application  to 
I<eased  Street  Railway. 

Burns*  Ann.  St.  1914,  §  6690,  providing 
that  any  street  railroad  company  or  consoli- 
dated street  railroad  company  operating  any 
street  railroad  shall  have  the  right  to  unite 
its  road  with  any  other  street  railroad  by- 
whatsoever  power  operated,  and  such  compa- 
nies arc*  authorized  to  merge  the  stock  of  the 
respective  companies,  making  one  stock  com- 
pany, upon  such  terms  as  may  be  by  them 
mutually  agreed  upon,  authorizes  the  consoli- 
dation of  two  street  railroad  companies,  one 
of  which  has  leased  its  property  to  the  other, 
which  operates  both  roads  over  the  objection 
that  the  leased  road  at  the  time  of  the 
merger  is  not  "operating"  its  road  within  the 
view  of  the  statute. 

Statutes  —  Subjects  and  Titles  —  An- 
tkorixinK  Consolidation  of  Corpora- 
tions. 

Bums'  Ann.  St.  1914,  §  6690,  relating  to 
the  consolidation  of  street  railroad  compa- 
nies, amending  Act  March  3,  1899,  does  not 
violate  Const,  art.  4,  §  19,  providing  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title,  in  that 
the  original  act  under  its  title  might  have 
authorized  such  consolidation. 

[See  1  Ann  Cas.  584;  Ann.  Cas.  1916A 
79;  64  Am.  St.  Rep.  70;  79  Am.  St.  Rep. 
456.] 


Statutes  In  Pari  Materia  —  Consoli- 
dation of  Corporations, 

A  consolidation  of  two  street  railroad  com- 
panies not  in  legal  effect  constituting  a  sale 
of  the  property  of  the  constituent  corpora- 
tions. Burns'  Ann.  St.  1914,  §  6690,  providing 
that  street  railroad  companies  may  consoli- 
date upon  such  terms  as  may  be  by  them 
mutually  agreed  upon,  and  section  5653,  au- 
thorizing street  railroad  companies  to  sell 
their  properties  in  certain  cases,  but  provid- 
ing for  the  payment  to  a  dissenting  share- 
holder of  tho  appraised  value  of  his  stock,  are 
not  properly  construed  together. 

Corporations  •—  Consolidation  ^  Neeoa- 
sity  of  Unanimous  Consent  of  Stock- 
holders. 

Where  two  street  railroad  companies  con* 
solidated  under  Burns'  Ann.  St.  1914,  §  5690, 
authorizing  the  consolidation  of  the  stock  of 
street  railroad  companies  upon  such  terms  as 
may  be  by  them  mutually  agreed  upon,  nei- 
ther section  5669,  authorizing  street  railroad 
companies,  by  unanimous  consent  of  stock- 
holders, to  so  amend  their  charters  as  to 
provide  for  increases  of  capital  stock,  nor 
section  5663,  authorizing  such  companies 
theretofore  organized  to  make  provision  for 
certain  preferred  stock,  is  applicable;  the 
consolidation  agreement  not  bemg  an  amend- 
ment of  the  charters  of  the  constituent  com- 
panies, but  having  the  effect  of  a  dissolution 
of  such  companies  and  the  formation  of  a  new 
one  with  the  consolidation  agreement  as  ar- 
ticles of  association. 

[See  note  at  end  of  this  case.] 

Same* 

Where,  at  the  time  of  the  incorporation  of 
a  street  railroad  company,  consolidation  was 
authorized,  it  will  be  assumed  that  the  stock- 
holders •of  such  company  contracted  with  ref- 
erence to  the  possibility  of  a  future  consolida- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

Hence,  where  Burns'  Ann.  St.  1914,  §  5690, 
authorizing  the  consolidation  of  street  rail- 
road companies  upon  such  terms  as  the  stock- 
holders might  mutually  agree  upon,  was  in 
effect  before  either  of  two  street  railroad  com- 
panies which  later  consolidated  were  incorpo- 
rated, minority  stockholders  in  such  compa- 
nies are  bound  by  the  agreement  executed  by 
the  majority,  in  the  absence  of  fraud  or  ille- 
gality. 

[See  note  at  end  of  this  case.] 

Same. 

Both  under  Burns'  Ann.  St.  1014,  §  5690, 
authorizing  street  and  interurban  railroad 
companies  to  consolidate  upon  such  terms  as 
may  be  mutually  agreed  upon,  although  silent 
as  to  the  number  of  shareholders'  votes  neces- 
sary to  make  a  consolidation,  and  under  sec- 
tion 240,  providing  that  in  the  construction 
of  all  statutes  of  this  state  words  importing 
joint  authority  to  three  or  more  persons  shall 
be  construed  as  authority  to  a  majority  un- 
less otherwise  declared  in  the  law  giving  such 
authority,  unanimous  action  of  stockholders 
is  not  necessary  to  consolidation. 

[See  note  at  end  of  this  case.] 


IVOfilON  v.  UNION 

Same. 

Burns'  Ann.  St.  1914,  §  5690,  autliorizing 
street  and  intenirban  railroad  companies  to 
eonaolidate  upon  such  terms  as  may  be  agreed 
upon,  is  not  permissive  merely  as  only  atfect- 
icg  the  rights  of  the  state,  but  warrants  a 
change  in  the  contractual  relations  of  the 
corporation  and  its  stockholders  on  a  major- 
ity vote. 
'[See  note  at  end  of  this  case.] 

EquitaMe    Relief    asalaat    Conaollda* 
tion. 

To  warrant  the  interposition  of  a  court  of 
equity  in  an  action  by  a  stockholder  in  one 
of  two  street  railroad  companies  to  annul  a 
consolidation  agreement  between  them  and  to 
restore  to  one  of  them  the  property  owned  by 
it  prior  to  consolidation,  the  facts  well  plead- 
ed must  constitute  a  fraud  or  breach  of  trust, 
and  that  the  act  may  be  unwise  is  no  ground 
for  relief  in  equity. 

Estoppel  of  Shareholdem  to  Object. 

A  consolidated  traction  company  distribut- 
ed the  shares  of  stock  in  one  of  the  constitu- 
ent companies  to  the  stockholders  in  the 
other  as  gifts.  Being  subsequently  in  need  of 
money,  the  consolidated  company  leased  its 
property  to  another  company,  formed  for  the 
purpose,  for  nine  hundred  and  ninety-nine 
years  at  a  rental  so  high  as  to  incapacitate 
the  lessee  from  performing  its  contract. 
These  two  companies  then  consolidated,  and 
stockholders  who  had  purchased  stock  in  the 
first  consolidated  company,  after  the  transac- 
tions mentioned,  brought  suit  to  annul  the 
conaolidation  agreement.  It  is  held  that  the 
suit  would  not  lie,  because  the  assignors  of 
complainants'  stock  had  consented  to  the 
transactions  leading  to  the  consolidation;  the 
assignee  of  shares  of  stock  ordinarily  stand- 
ing in  the  position  of  his  assignor  and  being 
chargeable  with  the  consequences  of  the  acts 
in  which  his  assignor  participated. 

Effect  of  Consolidation  —  I^iability  for 
1>e1its  of  Conatitnent  Company. 

Where  a  constituent  company  in  a  consoli- 
dation agreement  has  bought  stocks  and  bonds 
in  the  other  company  and  paid  money  there- 
for, which  money  is  used  for  the  benefit  of 
the  purchasing  company,  such  company  and 
its  stockholders  are  liable  for  the  indebted- 
ness of  the  selling  company  created  in  raising 
the  funds  used  for  the  benefit  of  the  pur- 
chasing company. 

[See  89  Am.  St.  Hep.  636.] 

Procednre  for  Consolidation  — >  Persona 
Entitled  to  Vote. 

Stockholders  in  one  street  railroad  com- 
pany who  hold  bonds  and  shares  in  another 
company  are  not  thereby  disqualified  from 
voting  ifor  a  consolidation  of  the  two  compa- 
nies, although  such  facts  may  be  considered 
on  a  charge  of  fraud  or  maladministration. 

Same. 

Directors  in  a  street  railroad  company  who 
are  also  directors  in  another  company  are  not 
disqualified  from  voting  at  the  stockholders' 
meeting  for  the  consolidation  of  the  two  com- 
panies, where  the  statute  authorizing  con- 
solidation does  not  disqualify  them,  as  stock- 
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holders  are  not  regarded  as  trustees  for  one 
another. 

Avoidance  of  Conaolidation  for  Fraud. 

A  consolidation  agreement  between  street 
railroads  may  be  avoided  for  fraud  on  the 
part  of  the  majority  against  minority  stock- 
holders. 

Same. 

A  consolidation  agreement  between  two 
street  railroad  companies,  which  provided 
that  the  lien  of  mortgages  executed  by  one 
company  to  secure  its  bonds,  the  proceeds  of 
which  inured  to  the  benefit  of  the  constituent 
company  in  which  plaintiff  held  stock,  should 
be  confined  to  the  property  and  interest  of 
such  other  company,  that  in  case  of  liquida- 
tion the  property  of  plaintiffs'  company  might 
not  be  resorted  to  for  satisfaction  of  obliga- 
tions of  the  other  company  until  all  the  pre- 
ferred stock  of  the  consolidated  company  had 
been  fully  redeemed,  that  stock  should  be  is- 
sued for  stock  of  the  constituent  companies 
at  more  nearly  their  true  value,  and  that 
stock  of  the  other  company  should  be  post- 
poned to  preferred  stock  issued  to  stocknold- 
ers  in  plaintiff's  company,  on  which  annual 
dividends  must  be  paid  before  the  holders  of 
stock  converted  from  such  company  can  real- 
ize on  their  holdings,  is  not  unjust  or  fraud- 
ulent as  to  plaintiffs. 

Appeal  from  Superior  Court,  Marion  coun- 
ty :  Obbibon,  Judge. 

Action  by  Alice  Norton  et  aL,  plaintiffs, 
against  Union  Traction  Company  of  Indiana 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiffs  appeal.  The  facta  are  stated  in  the 
opinion.    Affirmed. 

Bcker  d  Daniels,  Whitcomh,  Doiodet^  d 
Stout  and  Lucius  B,  Swift  for  appellants. 

Ferdina$^  Winter,  MUler,  Shirley,  Miller  d 
Thompson,  Hyan  d  Ruckelshaus  and  Jinnes  A. 
Van  Osdol  for  appellees. 

[670]  MoBBis,  J. — This  was  a  proceeding  in 
equity,  by  appellants  against  appellees,  to 
annul  a  consolidation  agreement  between  two 
interurban  railway  companies  and  to  restore 
to  one  of  them  the  property  owned  by  it  prior 
to  the  consolidation.  Appellees'  demurrer  to 
the  complaint  was  sustained,  and  this  ruling 
constitutes  the  error  here  assigned. 

Appellants  made  defendants  to  their  com- 
plaint Union  Traction  Company  of  Indiana, 
incorporated  May  27,  1903,  Indiana  Union 
Traction  Company,  and  Union  Traction  Com- 
pany of  Indiana,  formed  by  the  consolidation 
agreement  of  the  other  two,  on  May  13,  1012, 
and  also  Philip  Matter,  James  A.  VanOsdol, 
Arthur  W,  Brady,  Harry  A.  Nichol,  Willis 
C.  Sampson,  J.  Levering  Jones,  and  George  F. 
McCullough,  as  directors  of  said  company, 
organized  May  27,  1903.  The  complaint  was 
subsequently  dismissed  as  to  J.  Levering 
Jones,  a  nonresident,  who  was  not  served  with 
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notice.  The  complaint  is  very  long.  It 
avers  that  appellants,  at  the  time  of  con- 
solidation, owned  1,572  of  the  85,000  shares  of 
stock  of  Union  Traction  Company,  incorpo- 
rated May  27,  1903,  and  subsequently  desig- 
nated in  the  complaint  as  Union  Traction  No. 
1;  that  the  shares  were  of  the  par  value  of 
$100,  and  that  appellants  purchased  their 
shares  between  January  1,  1910,  and  April  5, 
1912.  It  appears  from  the  complaint  that  in 
1897,  a  corporation,  called  the  Union  Trac- 
tion Company  of  Anderson,  was  organized 
with  a  capital  stock  of  $300,000,  to  operate 
street  railroad  lines  in  and  [671]  between  An-  ' 
derson,  Marion  and  various  Indiana  cities  and 
towns.  Its  capital  was  increased,  on  June  23, 
1899,  to  $2,000,000,  and,  on  the  same  day,  the 
Muncie,  Anderson  and  Indianapolis  Street 
Railroad  Company  was  organized,  with  a 
capital  of  $2,000,000,  to  construct  street  rail- 
roads in  various  parts  of  the  State.  On 
June  27,  1899,  said  Union  Traction  Company 
of  Anderson  consolidated  with  said  Muncie, 
Anderson  and  Indianapolis  Street  Railroad 
Company  of  Indiana,  with  a  capital  of  $4,- 
000,000.  In  1900,  the  latter  increased  its 
capital  with  the  addition  of  $1,000,000  of  pre- 
ferred stock. 

It  is  alleged  that  in  April,  1902,  Randall 
Morgan,  of  Pennsylvania,  and  defendants  Mc- 
Culloch  and  Jones,  "and  their  associates," 
were  in  control  of  said  Union  Traction  Com- 
pany of  Indiana,  and  caused  to  be  organized 
the  Indianapolis  Northern  Traction  Company, 
with  a  capital  stock  of  $3,500,000,  all  com- 
mon, to  construct  and  operate  interurban 
lines  from  Indianapolis  to  Kokomo  and  Peru, 
and  other  named  Indiana  cities;  that  only 
$10,000  of  the  stock  was  subscribed,  all  by 
persons  under  the  control  of  Morgan  and  his 
associates.  None  of  the  stock  was  sold,  but 
was  issued  to  and  held  by  a  syndicate  of 
officers  of  the  Union  Traction  Company  of 
Indiana,  all  under  the  control  of  said  Mor- 
gan and  his  associates.  Nothing  was  paid 
for  the  stock.  On  July  1,  1902,  said  Indian- 
apolis Northern  Traction  Company  executed 
a  mortgage  on  its  property  securing  $5,000,- 
000  of  bonds,  and  leased  its  property  to  said 
Union  Traction  Company  of  Indiana  for  fifty 
years,  and,  in  the  same  transaction  the  latter 
company  guaranteed  the  payment  of  said 
bonds  of  said  Indianapolis  Northern  Traction 
Company,  and  further  executed  a  mortgage 
on  its  property  to  secure  the  guarantee. 
Thereupon  the  syndicate  transferred  to  the 
treasury  of  said  Union  Traction  Company 
said  $3,500,000  stock  in  the  Indianapolis 
Northern  Traction  Company,  where  it  re- 
mained until  May  27,  1903.^  On  the  latter 
date  Morgan  [672]  and  associates  were  in 
control  of  both  companies,  and  caused  them 
to  be  consolidated  into  a  new  corporation 
called  the  Union  Traction  Company  of  Indi- 


ana, and  designated  in  the  complaint 
Union  Traction  No.  1.  By  the  consolidatioii 
agreement  $1,000,000  preferred  and  $4,000,000 
of  common  stock,  of  the  constituent  Union 
Traction  Company  was  exchanged  for  stock 
of  like  character  and  in  the  same  amount,  in 
the  consolidated  company,  and  the  $3,500,000 
common,  of  the  said  Indianapolis  Northern 
Traction  Company  was  converted  into  a  like 
amount  of  common  in  the  consolidated  com- 
pany, and  was  issued  as  a  free  gift  to  the 
holders  of  the  stock  of  the  constituent  Union 
Traction  Company.  At  the  time,  there  were 
77  stockholders  in  constituent  Union  Trac- 
tion Company,  who  all  assented  to  and  shared 
ratably  in  the  gift  of  the  $3,500,000  stock,  and 
which  then  had  a  market  value  of  $1,800,000, 
and  Morgan  and  associates  then  knew  that 
the  consolidated  company  would  immediately 
need  a  large  sum  of  money  for  capital  ex- 
penses. Subsequently  the  board  of  directors 
of  Union  Traction  No.  1,  consisted  of  Randall 
Morgan,  J.  Levering  Jones,  George  F.  Mc- 
Culloch,  James  A.  VanOsdol,  Philip  Matter, 
William  C.  Sampson  and  W.  Kesley  Schoepf, 
all  of  whom  are  named  as  defendants  except 
Schoepf  and  Morgan.  Morgan,  Jones,  McCul- 
locli  and  their  associates  were  in  complete 
control  of  the  board  of  directors  and  of  a 
majority  of  the  stock  of  the  company.  It 
is  further  averred  that  to  procure  necessary 
capital,  Morgan  and  associates  conceived  and 
caused  to  be  executed  the  following  plan: 
On  June  9,  1903,  defendant  Indiana  Union 
Traction  Company  organized  with  a  capital 
of  $5,000,000,  and,  on  June  30,  1903,  leased 
from  Union  Traction  No.  1,  for  999  years, 
all  its  property  then  owned,  or  to  be  there- 
after acquired,  including  franchises.  The 
lessee  took  immediate  possession.  It  then  had 
no  property  except  the  lease.  It  executed 
its  mortgage  on  its  property  then  owned  and 
to  be  acquired  for  $5,000,000  of  bonds,  stipu- 
lating five  per  cent  interest,  and  delivered  to 
Union  Traction  [673]  No.  1,  $998,000  of  said 
bonds  and  $4,990,000  of  its  stock,  and  the 
latter  paid  it  therefor  $1,397,000  in  cash;  by 
the  terms  of  the  agreement,  the  77  stock- 
holders of  Union  Traction  No.  1,  paid  this 
sura  pro  rata,  and  received  tlierefor  bonds  of 
the  new  company  at  90,  and  stock ,  for  ten 
per  cent  of  par  value.  In  June,  1904,  it  was 
found  that  the  agreed  rental  was  too  high» 
and  by  agreement  of  the  two  companies  the 
same  was  reduced.  Between  the  times  of 
executing  the  lease  and  March  5,  1912,  the 
lessee  company  had  acquired  some  lines  of 
traction  railroads  and  made  some  improve- 
ments. It  had  also  incurred,  in  such  acquisi- 
tion, a  large  amount  of  indebtedness.  Be- 
tween December,  1006,  and  January,  1912,  it 
paid  lessor  $557,000  in  rentals,  which  sunft 
was  distributed  to  stockholders  of  lessor. 
Prior  to  March  5,  1912,  the  lessee  company 
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had  sold  additional  bonds  to  the  extent  of 
$62,000  only,  but  bonds  of  the  par  value  of 
$500,000  had  been  pledged  for  a  bank  loan 
and  $60,000  of  the  bonds  were  in  the  treasury 
of  lessee.  At  that  time,  of  the  organized 
bond  issue  of  $5,000,000,  only  $1,620,000  had 
been  issued.  During  the  year  1911,  the 
leased  property  earned  $52,722  in  excess  of 
operating  expenses  and  fixed  charges,  but  the 
lessee's  acquired  property  lacked  $46,294  of 
earning  enough  to  pay  fixed  charges,  and  the 
deficiency  was  supplied  from  the  net  earn- 
ings of  the  leased  property.  It  is  further 
averred  that  on  March  5,  1912,  the  invest- 
ments of  said  lessee  company  had  proven  a 
losing  venture,  and  it  was  confronted  with 
inability  to  perform  the  obligations  of  the 
lease.  Its  stock  was  worthless  and  its  bonds 
had  depreciated  to  twenty-five  per  cent  of  par 
value,  and  it  was  practically  insolvent  and 
faced  the  danger  of  a  dissolution  receivership. 
The  books  of  lessee  company  were  not  so 
kept  as  to  show  the  stockholders  of  Union 
Traction  No.  1,  its  true  condition,  and,  with 
the  exceptions  of  a  *'few  insiders,"  such  condi- 
tion was  unknown  to  such  stockholders,  and 
to  the  general  public  The  stockholders  of 
Union  Traction  No.  1,  who  had  originally 
[674]  invested  in  the  lessee  company  either 
continued  to  hold  such  investments  on  March 
5,  1912,  or  had  sold  portions  thereof  to  per- 
sons whom  they  desired  to  protect  from  loss. 
Appellants  purchased  their  stock  relying 
on  the  performance  of  the  obligations  of  the 
lease. 

The  complaint  alleges  that  on  and  before 
March  5,  1912,  Morgan  and  associates  knew 
that  said  lessor  could  not  continue  to  perform 
its  lease  obligations,  and  knew  it  could  not 
operate  its  own  lines  successfully  if  said 
lease  were  cancelled,  but  instead  of  so  in- 
forming lessor  company  and  causing  the  sur- 
render of  the  lease,  they,  in  company  with 
other  holders  of  investments  in  lessee  com- 
pany, including  the  directors  of  both  com- 
panies, entered  into  a  "conspiracy"  to  unload 
said  investments  on  the  lessor  company  to  the 
detriment  of  appellants  and  others  similarly 
situated,  by  a  scheme  of  statutory  consolida- 
tion, the  effect  of  which  would  be  to  annul 
the  lease.  These  ''conspirators"  owned  36,000 
of  the  86,000  shares  of  Union  Traction  No. 
1,  and  they  sought  to  effect  a  consolidation 
by  voting  their  own  stock  and  using  the  in- 
fluence of  the  directors  of  the  two  companies, 
and  resorting  to  "other  financial,  business  and 
social  influences."  At  the  stockholders'  meet- 
ing, on  March  5,  1012,  the  "conspirators'*  se- 
cured the  election,  without  opposition,  of 
defendants  Matter,  VanOsdol,  Brady,  Nicholl, 
Samson,  Jones  and  McCulloch.  At  that  time 
Brady  was  president  and  Jones  was  vice 
president  of  lessee  company,  and  they  and 
McCulloch  were  directors  thereof,  while  Van- 
Osdol was  general  manager  of  said  company. 


Samson  was  the  confidential  clerk  of  McCul- 
loch. On  the  same  day  at  a  stockholders' 
meeting  of  Indiana  Union  Traction  Company, 
Brady,  Jones  and  3^IcCulloch  were  elected  to 
the  directorate  consisting  of  seven  members. 
At  said  stockholders'  meeting  of  Union  Trac- 
tion No.  1,  Brady  presided,  and  said  that  the 
lessee  could  no  longer  pay  the  stipulated 
rental;  that  urgent  demands  were  pressing 
for  additional  capital  which  could  not  be 
met  and  that  its  remaining  bonds  could  not 
be  sold.  Thereupon  [675]  a  resolution  was 
adopted  for  the  directory  to  consider  the  mat- 
ter of  consolidation  and  that  a  plan  therefor 
be  submitted  to  an  adjourned  meeting  to  be 
held  at  a  later  date.  Appellant  Swift  and 
John  W.  Lovett  were  appointed  a  committee 
to  act  with  the  directors,  but  they  never  met 
with  such  board,  nor  were  they  invited  by 
the  board  to  do  so.  They  met  Brady  and  Mor- 
gan and  the  latter  suggested  that  Brady, 
president  of  lessee  company,  appoint  an  addi- 
tional and  larger  committee,  and  subsequent- 
ly Brady  appointed  six  additional  members, 
five  of  whom  were  biased  in  favor  of  Morgan 
and  his  associates  and  of  their  scheme.  Be- 
fore the  report  of  the  new  committee  was 
made.  Swift  resigned  and  his  place  remained 
vacant.  The  committee,  by  a  report  of  6  to 
1,  favored  a  consolidation  scheme,  providing 
for  the  cancellation  of  the  unissued  bonds 
of  the  lessee  company.  The  board  ol  directors 
received  the  majority  and  minority  reports 
and  thereupon  unanimously  recommended  a 
consolidation.  On  the  same  day  the  directors 
of  the  lessee  company  made  a  like  recom- 
mendation. Subsequently,  on  April  15,  1912, 
notice  was  issued  of  an  adjourned  meeting 
of  stockholders  of  Union  Traction  No.  1,  to 
be  held  April  25,  J  9 12.  Accompanying  the 
notice  was  a  copy  of  a  consolidation  agree- 
ment proposed  by  the  directors.  In  the  mean- 
time Morgan  and  his  associates  conducted  an 
active  canvas  for  votes  for  consolidation  and, 
at  the  adjourned  meeting,  55,466  shares  were 
voted  for  the  proposed  plan  of  consolidation, 
7,735  shares  against,  and  21,681  shares  were 
not  voted.  Appellants  voted  their  shares 
against  the  consolidation. 

It  is  also  averred  that  said  majority  stock- 
holders, when  they  voted  for  the  scheme,  knew 
that  its  object  was  to  save  investments  in 
lessee  company's  property  at  the  expense  of 
investments  in  lessor  company,  and  knew  that 
the  minority  stockholders  owned  no  invest- 
ments in  lessee  company;  that  Morgan  and 
his  brokers  voted  22,194  shares  for  the  con- 
solidation, and  that  the  "dummy"  directors 
of  the  two  companies  voted  17.041  shares 
therefor;  that  disregarding  the  [676]  latter 
shares  only  38,425  shares  were  voted  there- 
for-—less  than  half  of  the  85,000;  that  the 
shares  of  the  directors,  all  voted  for  the  con- 
solidation, aggregated  17,041.3.  The  plan 
of  consolidation  was  adopted   by  both   com- 
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panies.and  the  formal  agreement  of  consolida- 
tion  was  filed  May  13,  1912,  in  the  office  of  the 
secretary  of  state,  as  the  articles  of  asso- 
elation  of  the  consolidated  company,  named 
Union  Traction  Company  of  Indiana,  and 
designated  in  the  complaint  as  Union  Traction 
No.  2. 

The  agreement  recites  that  Union  Traction 
No.  1,  is  a  consolidated  corporation,  with 
a  capital  stock  of  $8,500,000  including  $1,000,- 
000  preferred,  and  owns  various  named  lines 
of  railway;  that  Indiana  Union  Traction 
Company  has  a  capital  stock  of  $5,000,000 
and  is  operating,  under  lease,  the  lines  of 
Union  Traction  No.  1,  and  is  also  operating 
other  named  leased  lines  and  also  named  lines 
owned  hy  itself;  that  the  lines  of  the  two 
companies  connect  at  Anderson  and  other 
named  places  and  may  be  physically  joined 
and  united  at  said  places  so  as  to  form  one 
connected  and  continuous  system.  This  is 
followed  by  an  agreement  of  consolidation 
vesting  in  the  consolidated  company  all  the 
property  of  the  constituent  companies;  pro- 
viding for  the  capitalization  of  the  consoli- 
dated company  at  $9,000,000,  with  90,000 
shares,  of  which  $1,000,000,  shall  be  first  pre- 
ferred stock,  $3,000,000  second  preferred  and 
$5,000,000  common  and  for  five  per  cent  cumu- 
lative dividends  on  first  preferred  and  six 
per  cent  on  second  preferred. 

The  agreement  provides  for  the  merging  of 
the  stock  of  the  constituent  companies  as 
follows:  the  $1,000,000  preferred,  of  Union 
Traction  No.  1,  to  be  converted  into  $1,000,- 
000  of  first  preferred  of  the  consolidated  com- 
pany, and  the  remaining  common  shares  in 
the  two  constituent  companies  to  be  converted 
into  second  preferred  and  common,  in  the  con- 
solidated company,  according  to  this  plan; 
each  share  of  Union  Traction  No.  1,  common 
to  be  converted  into  four-tenths  of  a  second 
preferred  share,  and  the  same  [677]  amount 
in  common,  of  the  consolidated  company, 
while  each  share  of  Indiana  Union  Traction 
Company  shall  be  converted  into  four-tenths 
of  a  share  in  consolidated  common. 

The  consolidation  agreement  provides  for 
the  cancellation  of  the  $3,380,000  unissued 
bonds  of  Indiana  Union  Traction  Company 
secured  by  mortgage  of  Union  Traction  No.  1, 
and  that  the  lien  of  the  mortgage,  as  to  the 
$1,620,000  issued,  be  confined  to  the  property 
on  which  the  mortgage  was  a  lien  at  time  of 
consolidation,  and  that  mortgage  liens  asrgre- 
gating  $10,200,000  on  property  of  Union  Trac- 
tion No.  1,  shall  be  confined  to  that  property. 
In  case  of  liquidation  of  the  consolidated  com- 
pany, no  bonds  other  than  those  secured  by 
the  mortgages  upon  the  property  of  Union 
Traction  No.  1,  nor  any  obligations  of  the  In- 
diana Union  Traction  Company,  including  its 
floating  indebtedness,  shall  be  enforced  against 
the  property  of  Union  Traction  No.  1,  until 


after  payment  of  the  first  and  second  pre- 
ferred stock,  including  accrued  and  unpaid 
dividends  of  the  consolidated  company.  How- 
ever, the  new  company  is  empowered  to  exe- 
cute mortgages  on  its  property  to  secure  the 
payment  of  bonds  for  proper  corporate  pur- 
poses, or  to  pay  or  refund  mortgage  debts 
against  the  constituent  companies  on  condi- 
tion that  such  mortgages  must  be  authorized 
by  affirmative  vote  of  two-thirds  of  the  out- 
standing shares  of  first  preferred  stock  and 
a  majority  of  the  second  preferred  and  com- 
mon. 

The  complaint  further  alleges  that  the  eon* 
solidated  company  will  not  have  any 
increased  earning  power  over  that  of  its  con- 
stituents and  that  the  annual  dividends  pro- 
vided for  on  the  second  preferred  stock  exceed 
the  former  annual  rental  which  disabled  the 
Indiana  Union  Traction  Company,  and  that 
no  benefit  whatever  will  accrue  to  stockhold- 
ers of  Union  Traction  No.  1.  It  is  also 
averred  that  at  the  time  of  consolidation 
Union  Traction  No.  1  was  not  an  operating 
company;  that  before  the  consolidation  ap- 
pellant Alice  Norton  instituted  a  stockholder's 
suit  in  the  proper  Federal  court  against  the 
constituent  companies  and  other  [678]  per- 
sons for  an  injunction  against  the  execution 
of  the  proposed  consolidation  agreement,  and 
praying  for  a  temporary  retraining  order. 
This  prayer  was  denied  and  the  suit  was 
subsequently  dismissed  without  prejudice. 

The  consolidation  agreement  in  question 
was  manifestly  executed  pursuant  to  the  pro- 
visions of  §  6  of  the  act  of  March  3,  1809,  as 
amended  in  1903.  Acts  1899  p  378,  §  6468n 
Bums  1901;  Acts  1903  p.  181,  §  6690  Bums 
1914.  The  section  provides  that  "Any  street 
railroad  company,  or  consolidated  street  rail- 
road company,  organized  under  the  laws  of 
this  State,  operating  any  street  railroad,  in- 
terurban  street  railroad  or  suburban  street 
railroad,  by  electric  or  other  power,  shall  have 
the  right  to  intersect,  join  and  unite  its  rail- 
road with  any  other  street  railroad,  inter- 
urban  street  railroad,  by  whatsoever  power 
operated,  constructed  or  in  process  of  con- 
struction in  this  State  .  .  .  and  such 
companies  are  authorized  to  merge  and  con- 
sul icinte  the  stock  of  the  respective  companies, 
making  one  stock  company  of  such  companies, 
upon  such  terms  as  may  be  by  them  mutually 
agreed  upon  ..."  It  is  contended  by 
appellant  that  the  consolidation  was  not  au- 
.  thorized  by  the  above  statute  because  Union 
Traction  No.  1,  was  not  an  operating  com- 
pany at  the  time,  its  road  being  then  operated 
by  the  other  company.  We  nre  of  the  opinion 
that  the  act  is  not  susceptible  of  such  con- 
struction. Manifestly  the  words  "operating" 
and  "operated"  were  used,  not  as  descriptive 
of  the  corporation,  but  rather  of  the  roads. 
It  was  the  legislative  purpose  to  confer  aii- 
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thority  for  the  consolidation  of  roads  operated 
by  electric  as  well  as  other  power.  Section  6 
of  the  act  as  originally  adopted  (Acts  1809 
p.  378,  §  6468n  Bums  1901),  provided  that 
"any  street  railroad  operated  by  electric  or 
other  power  .  .  .  shall  have  the  power  to 
intersect,  join  and  unite  its  street  railroad 
with  any  other  street  railroad  by  whatsoever 
power  operated."  The  change  in  phraseology 
by  the  amendment  was  evidently  made  to  more 
accurately  express  the  legislative  [679]  intent. 
While  the  original  statute  conferred  the 
power  of  union  on  any  street  ''railroad'*  it 
is  clear  that  it  was  intended  to  confer  the 
power  on  the  railroad  corporation.  A  rail- 
road cannot  act,  but  is  merely  the  subject  of 
action.  As  amended,  the  intent  is  expressed 
in  grammatical  language  and  confers  the 
power  on  the  corporation,  and,  as  a  corpora- 
tion cannot  be  "operated*'  it  was  logically 
necessary  to  change  the  word  to  "operating." 
Moreover,  even  on  appellants'  theory  that  the 
word  operating  is  descriptive  of  the  corpo- 
ration, the  consolidation  here  was  not  with- 
out authority,  for  the  Indiana  Union  Trac- 
tion Company  was  operating  various  lines 
of  its  own,  and  it  had  the  right  to  unite 
with  another  road  "by  whatsoever  power 
operated." 

Union  Traction  No.  1  was  a  consolidated 
company.  It  is  asserted  by  appellants  that 
so  much  of  said  amended  §  6  as  purports  to 
confer  power  on  consolidated  companies  to 
unite  their  roads  with  others  is  void  because 
violative  of  §  19,  Art.  4  of  the  Constitution 
of  Indiana  which  provides  that  "Every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith  which  subject 
shall  be  expressed  in  the  title."  The  title  of 
the  act  of  1899,  reads  as  follows:  "An  Act  to 
authorize  the  consolidation  of  two  or  more 
street  railroad  companies  and  to  enable  street 
railroad  companies  to  perfect  their  lines  by 
connections,  to  preserve  the  extent,  character 
and  privileges  of  the  same,  and  declaring  an 
emergency."  Section  6  of  the  original  act, 
supra,  did  not,  in  express  terms,  ipvest  con- 
solidated companies  with  the  power  of  uniting 
with  other  companies.  As  amended  in  1903 
(§  5690  Bums  1914,  supra),  it  purports  to 
expressly  confer  such  power.  An  amendatory 
act  may  not  properly  embrace  matters  other 
than  those  that  might  have  been  incorporated 
in  the  original  act  under  its  title.  State  v. 
Bowers  '(I860)  14  Ind.  105.  Where  corpo- 
rations consolidate,  the  resultant  company 
b  a  new  one,  possessing  the  rights  and 
powers  of  its  constituents,  and  where  street 
railway  companies  consolidate  the  new  cor- 
poration [680]  is  none  the  less  a  street  rail- 
way eompany.  Section  6  of  the  act  of  1899, 
as  originally  adopted,  might  have  authorized 
a  consolidated  company  to  consolidate  with 
another,  without  incorporating  any  matter 
Ann.  CaSk  19i8A — 11. 


not  properly  connected  with  the  subject  em- 
braced in  its  title.  Smith  v.  Cleveland,  etc. 
R.  Co.  (1908)  170  Ind.  382,  302,  81  N.  E. 
nOJ;  McCleary  v.  Babcock  (1907)  169  Ind. 
228,  82  N.  E.  463. 

By  an  act  approved  31arch  9,  1903,  the 
General  Assembly  authorized  street  railway 
companies  to  sell  their  properties  in  certain 
cases  but  provided  for  the  payment  to  a 
dissenting  shareholder  of  the  appraised  value 
of  his  stock.  Acts  1903  p.  330,  §  5653  Bums 
1914.  Appellants  contend  that  the  transac- 
tion here  was,  in  legal  effect,  a  sale  of  the 
property  of  the  constituent  companies,  and 
that  said  amendatory  act  of  March  7,  1903, 
and  the  above  mentioned  act  of  March  9, 
1903,  should  be  construed  together.  We  can- 
not accept  this  view  of  the  law.  Both  in  the 
nature  of  the  transaction,  and  the  resultant 
legal  consequences,  a  consolidation  differs 
radically  from  a  sale.  Ft.  Wayne,  etc.*  Trac- 
tion Co.  V.  Kendlesparker  (1910)  46  Ind. 
App.  299,  92  N.  £.  228;  Tippecanoe  County 
V.  Lafayette,  etc.  R.  Co.  (1875)  50  Ind.  86, 
110;  7  R.  C.  L.  166,  §§  127,  128;  note  to 
Morrison  v.  American  Snuff  Co.  (1901)  [79 
Miss.  330,  30  So.  723]  89  Am.  St.  Rep.  610; 
Compton  V.  Wabash,  etc.  R.  Co.  (1888)  45 
Ohio  St.  592,  16  N.  E.  110,  18  N.  E.  380. 

The  amendatory  act  of  March  9, 1901  (Acts 
1901  p.  298,  §  5659  Burns  1914),  authorizes 
street  railway  companies,  by  unanimous  con- 
sent of  stockholders,  to  so  amend  their 
charters  as  to  providaifor  increases  of  capital 
stock.  By  like  consent,  §  2  of  the  act  of 
March  3,  1903  (Acts  1903  p.  349,  §  5663 
Burns  1914),  authorizes  such  companies 
theretofore  organized  to  make  provisi<"n  for 
certain  preferred  stock.  It  is  contended  by 
appellants  that  these  statutes  apply  to  this 
consolidation  agreement  because  it  increases 
the  number  of  shares  of  preferred  stock  over 
that  authorized  by  the  charter  of  constituent 
Union  Traction  No.  [681]  1,  and  makes  pro- 
vision for  preferred  stock  contemplated  by 
said  §  2  of  said  act  of  1903.  We  are  of  the 
opinion  that  neither  act  applies  for  the 
sufficient  reason  that  the  amendatory  act  of 
1903  (§  5690  Burns  1914,  supra),  in  express 
terms  authorizes  the  consolidation  of  the 
stock  of  the  constituent  companies  "upon  such 
terms  as  may  be  by  them  mutually  agreed 
upon."*  The  consolidation  agreement  here  was 
in  no  sense  an  amendment  of  the  charters  of 
the  constituent  companies.  The  effect  of  the 
consolidation  was  a  dissolution  of  the  con- 
stituent companies  and  the  formation  of -a 
new  one  with  the  consolidation  agreement  as 
its  articles  of  association.  McMahan  v.  Mor- 
rison (1861)  16  Ind.  172,  79  Am.  Dec.  418; 
NoyeS)  Intercorporate  Relations  (2d  ed.) 
§  60. 

It  is  contended  by  appellants  that  because, 
of  the  lack  of  unanimous  consent  of  stock- 
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holders,  the  consolidation  was  unlawful.  It 
is  undoubtedly  true  that  a  minority  stock- 
holder will  not  be  bound  by  an  agreement  of 
consolidation  executed  by  a  mere  majority 
of  stockholders,  unless  such  act  was  author- 
ized by  laws  in  existence  when  his  constituent 
corporation  was  organized.  Booe  v.  Junc- 
tion R.  Co.  (1867)  10  Ind.  93;  McCray  v. 
Junction  R.  Co.  (1867)  9  Jnd.  368;  Shelby- 
ville,  etc.  Turnpike  Co.  v.  Barnes  (1873)  42 
Ind.  498.  Here,  however,  the  consolidation 
act  (§  6690  Burns  1914,  supra)  was  in  effect 
before  either  constituent  company  was  in- 
corporated. In  such  case,  minority  stock- 
holders are  bound,  in  the  absence  of  fraud  or 
other  illegality.  While  the  relation  between 
stockholder  and  corporation  is  contractual 
and  the  obligation  of  the  contract  may  not  be 
impaired  by  subsequent  state  legislation,  it 
must  be  assumed  that  where,  at  the  time  of 
incorporation,  consolidation  was  authorized, 
the  stockholder  must  have  contracted,  on  sub- 
scribing for  his  stock,  with  reference  to  the 
possibility  of  a  future  consolidation.  Spar- 
row V.  P>an8ville,  etc.  R.  Co.  (1866)  7  Ind. 
369;  Bish  v.  Johnson  (1863)  21  Ind.  299; 
7  R.  C.  L.  167,  §  142;  3  Cook,  Corporations 
(4th  [682]  ed.)  §  866.  In  the  last  section 
cited,  the  author  says,  citing  Indiana  cases: 
**Therc  seems  to  be  little  doubt  that  if,  at  the 
time  of  the  incorporation  of  a  company  there 
is  a  general  statute  .  .  .  authorizing  the 
consolidation  .  .  .  then  such  consolida- 
tion .  .  .  may  be  made,  even  against  the 
dissent  of  a  minority  of  the  stockholders." 
Where  the  legislature  has  reserved  the  right 
to  alter  or  amend  a  corporation  charter,  and, 
after  its  incorporation,  authorizes  a  con- 
solidation, it  is  held  by  the  greater  weight  of 
American  authority  that  a  dissenting  stock- 
holder may  not  prevent  consolidation.  3 
Cook,  Corporations  (4th  ed.)  §  896;  7  R.  C. 
L.  116,  167,  §§  90,  142. 

Appellants  further  contend  that  inasmuch 
as  the  act  of  1903  (§  6690  Burns  1914,  supra) 
is  silent  on  the  subject  of  the  shareholders' 
votes  required  to  make  a  consolidation,  it 
must  be  presumed  that  unanimous  action  by 
stockholders  was  contemplated.  No  doubt 
the  statute  contemplates  action  by  the  stock- 
holders of  each  constituent  company.  Appel- 
lees concede  that  consolidation  is  not  ordinary 
corporate  business  that  may  be  transacted 
by  boards  of  directors  in  the  absence  of  ex- 
press statutory  authority,  and  we  must  read 
the  act  as  authorizing  only  the  stockholders 
(ff  the  corporation  to  make  the  consolidation, 
the  minimum  number  of  stockholders  re- 
quired to  incorporate  a  street  railroad  com- 
pany in  1903  was  five,  under  the  street  rail- 
road act  (§  6630  Bums  1914,  Acts  1901  p. 
119),  and  three,  under  the  voluntary  incorpo- 
ration act.  §  4294  Burns  1914,  AcU  1903  p. 
180.  Section  240  Burns  1914,  2  R.  S.  1862 
p.  339,  §  240  R.  S.  1881,  provides  that  '^The 


construction  of  all  statutes  of  thifl  state- 
shall  be  by  the  following  rules. 
Words  importing  joint  authority  to  three  or 
more  persons  shall  be  construed  as  authority 
to  a  majority  of  such  persons  unless  otherwise 
declared  in  the  law  giving  such  authority.*' 
Aside  from  this  statute,  however,  we  are 
satisfied  that  a  proper  construction  of  an  act 
empowering  the  stockholders  of  a  corporation 
to  consolidate  their  company  [683]  with  an- 
other, without  any  requirement  of  more  than 
a  majority  vote  therefor,  must  impel  the 
conclusion  that  a  majority  is  sufficient. 
Noyes,  Intercorporate  Relations  (2d  ed.) 
§  41;  note  to  Colgate  v.  U.  S.  Leather  Co. 
(1909)  19  Ann.  Cas.  1266  [76  N.  J.  Eq.  229,. 
72  Atl.  126] ;  7  R.  C.  L.  167,  §  142. 

It  is  urged  by  counsel  for  appellants  that 
the  consolidation  statute  under  consideration 
should  be  construed  as  permissive  only,  mere- 
ly affecting  the  rights  of  the  State  and  not 
intended  to  warrant  a  change  in  the  con- 
tractual relation  of  the  corporation  with  its 
stockholders,  except  by  their  unanimous  con- 
sent. In  Bonner  v.  Terre  Haute,  etc.  R.  Co. 
(1907)  151  Fed.  985,  81  C.  C.  A.  476,  the 
same  theory  was  urged  in  the  construction 
of  the  Indiana  act  authorizing  the  consolida- 
tion of  steam  railroad  companies.  In  the 
opinion  the  court  said:  "Some  contention  is 
made,  that  though  a  consolidation  be  per- 
mitted by  the  State,  so  far  as  the  State's 
public  policy  goes,  it  is  not  authorised  by  the 
State,  as  against  the  rights  of  individual 
stockholders,  in  the  absence  of  an  express  pro- 
vision of  statute  to  that  affect.  Such,  how- 
ever, is  not  the  laM\  The  appellant  having 
acquired  his  stock  at  a  time  when  the  law  of 
the  State  of  Indiana  conferred  upon  the  com- 
pany the  power  to  make  the  consolidation, 
appellant's  stock  has  been  held  by  him  at  all 
times  subject  to  the  right  of  the  majority  to 
exercise  that  power."  The  statute  under 
which  appellee  corporations  consolidated  (§ 
6381  Burns  1908,  Acts  1897  p.  283)  is  a  sub- 
stantial copy  of  §  1,  of  the  steam  railroad  con- 
solidation act  of  Febriiary  23,  1863.  Acts 
1863  p.  106,  §  3971  R.  S.  1881.  This  court  in 
1863,  in  Bish  v.  Johnson,  supra,  held  that 
where  consolidation,  under  said  act  of  1863 
had  been  effected  against  the  consent  of  a 
subscriber  to  stock  in  one  of  the  constituent 
companies,  he  was  nevertheless  bound  on  his 
subscription  contract.  We  are  of  the  opinion 
that  the  statute  giving  the  corporation  the 
''right"  to  consolidate  is  not  merely  permis- 
sive, as  claimed,  but  on  the  other  hand  grants 
to  the  majority  of  the  stockholders  the 
[684]  power  to  consolidate  their  corporation 
with  another.  As  against  any  objection  urged 
by  appellants,  we  are  of  the  opinion  that  the 
consolidation  was  not  ultra  vires. 

Do  the  facts  averred  in  the  complaint 
charge  a  fraud  or  breach  of  trust?  Appel- 
lee's counsel  correctly  say  that  it  adds  nothing 
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to  fhe  acts  averred  to  cliaracterize  them  as 
fraudulent,  or  to  call  the  actors  conspirators. 
To  warrant  interposition  by  a  court  of  equity 
in  this  action,  the  facts  well  pleaded  must, 
in  their  essential  nature,  constitute  a  fraud 
or  breach  of  trust;  and,  in  the  absence  of  such 
facts,  mere  words,  in  and  of  themselves,  or 
used  as  qualifying  adjectives  of  more  specific 
charges,  are  insufficient.  Van  Weel  v.  Win- 
ston (1885)  115  U.  S.  228,  6  S.  Ct.  22,  29 
U.  S.  (L.  ed.)  384.  Preliminary  to  a  con- 
sideration of  the  facts  averred  it  should  be 
remembered  that  it  is  the  policy  of  the  law, 
in  regard  to  matters  infra  vires,  to  leave 
corporate  affairs  to  the  control  of  corpora- 
tion agencies,  and  such  control,  even  if  unwise, 
will  not,  at  the  behest  of  minority  stockhold- 
ers, be  displaced  by  that  of  courts  of  equity 
except  in  plain  cases  of  such  fraud  or  mal- 
administration as  works  manifest  wrong  to 
them.  26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
959;  Ck>rbus  v.  Alaska  Treadwell  Gold  Min. 
Co,  (1903)  187  U.  S.  465,  463,  23  S.  Ct.  157, 
47  U.  S.  (L.  ed.)  256.  Furthermore,  the 
assignee  of  shares  of  corporate  stock  ordi- 
narily stands  in  the  position  of  his  assignor 
and  is  chargeable  with  the  consequences  of 
the  acts  in  which  his  assignor  participated. 
On  the  subject  of  parties,  pleadings,  etc.,  in 
suits  by  stockholders  in  behalf  of  the  corpora- 
tion. Cook,  in  his  treatise,  3  Cook,  Corpora- 
tions (4th  ed.)  §  735,  says:  *'A  stockholder 
who  holds  stock  which  has  been  voted  in 
favor  of  the  act  complained  of  will  fail  in  his 
suit.  This  stock  is  tainted  with  fraud  or 
illegality.  This  is  a  very  important  principle 
of  law,  and  defeats  many  suits  instituted 
by  stockholders  to  remedy  past  wrongs.  The 
law  is  clear  that  a  stockholder  who  voted 
in  favor  of  the  transaction,  or  a  holder  of 
stock  [685]  which  at  the  time  of  the  act  com- 
plained of  was  held  by  a  party  who  partici- 
pated in  the  act,  or  acquiesced  therein,  or 
voted  the  stock  therefor,  cannot  bring  suit 
to  set  the  transaction  aside.''  See  also  Cook, 
Corporations  §§  40,  730  (4th  ed.) ;  Bradford 
v.  Frankfort,  etc.  R.  Co.  (1895)  142  Ind. 
383.  40  N.  E.  741,  41  N.  E.  819;  7  R.  C.  L. 
§  318  p.  339;  Babcock  v.  Farwell  (1910) 
245  111.  14,  91  N.  E.  683,  137  Am.  St.  Rep. 
284,  19  Ann.  Cas.  74. 

It  appears  from  the  complaint  that  previ- 
ous to  May  27,  1903,  the  Union  Traction'  Com- 
pany of  Indiana  had  a  traction  line  extending 
from  Muncie  and  Marion,  by  way  of  Anderson, 
to  Indianapolis.  Its  capital  stock  was  $5,- 
000,000,  with  a  like  amount  of  mortgage  in- 
debtedness covering  all  its  property.  Morgan 
and  "his  associates" — presumably  the  direct- 
ors of  the  company — desired  to  construct 
other  lines — ^to  Kokomo,  Peru,  etc.,  connect- 
ing at  Elwood  with  the  lines  of  their  com- 
pany. The  new  lines  could  not  be  constructed 
by  that  company,  because,  presumably,  the 


existing  mortgage  covered  after-acquired 
property.  To  obviate  this  difficulty,  the  In- 
dianapolis Xorthem  Traction  Company  was 
organized  with  a  capital  stock  of  $3,500,000. 
It  made  a  mortgage  bond  issue  of  $5,000,000, 
and  leased  to  the  Union  Traction  Company  of 
Indiana  its  constructed  lines.  Its  entire  stock 
was  issued  to  Union  Traction  Company  of 
Indiana,  but  nothing  was  paid  therefor.  The 
two  companies  were  then  consolidated  into 
Union  Traction  No  1,  with  a  capital  stock  of 
$8,500,000  which  represented  nothing  but 
water,  as  to  $3,500,000  thereof,  and  which 
was  distributed  pro  rata  among  the  stock- 
holders of  the  constituent  Union  Traction 
Company  of  Indiana.  In  this  gift,  appellants' 
assignors,  as  well  as  all  the  other  stockhold- 
ers, participated,  and  appellants,  in  a  court 
of  equity,  which  a  suitor  must  approach  with 
clean  hands,  must  be  held  chargeable  with 
the  acts  in  which  their  assignors  participated. 
If,  in  acquiring  their  stock,  they  were  the 
victims  of  fraudulent  misrepresentations,  the 
law  accords  an  adequate  remedy  [686]  against 
the  perpetrators  thereof.  Notwithstanding 
these  manipulations,  the  consolidated  com- 
pany (Union  Traction  No.  1)  needed,  at  its 
formation,  a  large  sum  of  money  for  capital 
expenses,  which  might  have  been  raised  by  a 
sale,  instead  of  a  gift  to  stockholders,  of  the 
$3,500,000  of  the  capital  stock.  The  com- 
plaint alleges  that  Morgan,  and  his  associ- 
ates, knew  this  fact.  If  appellants'  assign- 
ors, who  took  their  pro  rata  shares  in  the 
gift,  were  not  equally  chargeable  with  notice 
that  such  gift  would  incapacitate  the  new 
company  in  the  discharge  of  its  proper  corpo- 
rate duties,  the  complaint  fails  to  disclose 
such  fact.  So  urgent  was  the  need  of  more 
capital  for  Union  Traction  No.  1,  we  find 
that  only  a  few  days  after  its  organization — 
June  9,  1903 — appellee  Indiana  Union  Trac- 
tion Company  was  incorporated  with  an  au- 
thorized capital  stock  of  $5,000,000.  The 
bonds  of  the  lalter,  to  the  extent  of  $988,000 
and  all  but  $10,000  of  its  $5,000,000  of  stock 
were  delivered  to  the  stockholders  of  Union 
Traction  No.  1,  in  consideration  of  $1,397,200 
in  cash — representing  ninety  cents  on  the  dol- 
lar for  bonds  and  ten  cents  for  stock.  The 
property  of  Union  Traction  No.  1  was  at  the 
same  time  leased  to  the  new  company  for 
999  years  at  a  rental  so  high  as  to  eventually 
incapacitate  the  lessee  from  performing  the 
obligations  of  its  contract.  That  this  new 
company  was  the  mere  creature  of  Union 
Traction  No.  1,  is  the  fair,  if  not  necessary 
inference.  The  burden  of  the  lease  is  ap- 
preciated by  a  consideration  of  its  provisions 
which  required  the  payment  of  interest  on  a 
$10,000,000  mortgage  debt  Union  Traction 
No.  1,  dividends  on  $1,000,000  of  its  preferred 
capital  stock,  and  further  large  amounts  to 
be  applied  on  dividends  of  its  $7,500,000  com- 
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mon  stocky  of  which  $3,500,000  represented 
nothing  more  substantial  than  water.  These 
transactions  occurred  before  appellants  pur- 
chased their  stock,  but  concerning  them  ap- 
pellants cannot  be  heard  to  complain,  be- 
cause their  assignors,  consented  to  the  trans- 
action. The  ownership  of  the  stock  of  the 
lessee  company  by  the  stockholders  of  Union 
Traction  No.  1,  continued  the  [687]  latter 
company  in  effective  control  of  its  leased 
property — a  thing  manifestly  contemplated 
at  the  time.  It  is  averred  that  the  two  com- 
panies were  under  a  common  control,  and  it 
is  equally  true,  as  a  matter  of  necessary  in- 
ference, that  this  control  resulted  from  the 
acts  of  the  stockholders  of  Union  Traction 
No.  1. 

The  complaint  avers  that  in  order  to  raise 
money  for  necessary  capital  expenses  of  Union 
Traction  No.  1,  of  which  it  had  been  deprived 
by  the  gift  to  its  stockholders  of  the  $3,500,< 
000  of  stock,  the  Indiana  Union  Traction 
Company  was  organized  on  June  0,  1903,  and 
its  bonds  to  the  extent  of  $998,000  and  its 
stock  in  the  amount  of  $4,990,000  were  de- 
livered to  stockholders  of  Union  Traction  No. 
I,  for  $1,397,200  in  cash.  From  the  com- 
plaint's averments  it  is  reasonably  inferable 
that  this  money  was  used,  directly  or  indi- 
rectly, for  the  benefit  of  the  property  of 
Union  Traction  No.  1.  In  such  case  the  lat- 
ter company  and  its  stockholders  were  liable 
for  the  indebtedness  of  the  Indiana  Union 
Traction  Company  created  in  raising  the 
iunds  used  for  the  benefit  of  Union  Traction 
No.  1.  Barrie  v.  United  Rys.  Co.  (1909)  138 
Mo.  App.  557,  119  S.  W.  1020,  and  authori- 
ities  cited;  Hunter  v.  Baker  Motor  Vehicle 
Co.    (1911)    190  Fed.  665. 

The  complaint  avers  that  stockholders  of 
Union  Traction  No.  1,  who  held  bonds  and 
shares  in  the  other  company,  voted  for  con- 
solidation. Such  interest  did  not  disqualify 
'.them  from  voting,  though  it  was,  of  course, 
u  proper  matter  for  consideration  on  a  charge 
of  fraud  or  maladministration.  1  Morawetz, 
Corporations  §  477;  Colby  v.  Equitable  Trust 
Co.  (1908)  124  App.  Div.  262,  108  N.  Y.  S. 
978;  Continental  Ins.  Co.  v.  New  York, 
etc.  R.  Co.  (1907)  187  N.  Y.  225,  79  N.  E. 
1026. 

Appellants  place  much  stress  on  the  fact 
that  three  of  the  directors  in  one  of  the  con- 
stituent companies  occupied  the  same  offices 
in  the  ether.  A  director  holds  a  position  of 
tinist  "towards  his  company  and  the  stockhold- 
ers £688]  thereof,  but,  while  this  consolida- 
tion agreement  was  proposed  by  the  boards 
of  directors  it  became  effective  only  by  the 
Action  of  the  stockholders  themselves.  As  a 
•consequence,  the  rules  applicable  to  a  con- 
solidation effected  by  the  directors — agents 
of  the  stockholders— -do  not  apply  where  the 
action  is  taken  by  the  piincipals.  The 
statute    authorizing    the    consolidation    con- 


templates action  by  the  stockholders,  and 
fails  to  prescribe  any  disqualifying  rule 
against  participation  by  those  occupying  the 
position  of  directors  here  in  question,  and, 
while  a  court  of  equity  may  well  consider  the 
position  occupied  by  such  officers  in  deter- 
mining a  charge  of  fraud,  it  is  not  warranted 
in  declaring  them  disqualified  from  voting  at 
a  stockholders'  meeting.  As  a  general  rule, 
stockholders  are  not  regarded  as  trustees  for 
one  another  but  each  may,  as  a  member  of 
the  corporate  body,  exercise  the  right  of  vot- 
ing, even  on  a  proposition  in  which  he  has 
an  interest  not  in  common  with  other  stock- 
holders. Smith  V.  Wells  Mfg.  Co.  (1897) 
148  Ind.  333,  46  N.  E.  1000;  U.  S.  Steel  Corp. 
V.  Hodge  (1903)  64  N.  J.  Eq.  807,  54  Atl. 
1,  60  L.R.A.  742.  However,  a  majority  of 
stockholders  may  not  strip  a  minority  of  their 
property  rights  by  means  of  a  formal  con- 
solidation agreement.  Such  contract,  like  any 
other,  may  be  avoided  for  fraud. 

We  cannot  say  that  this  consolidation  was 
essentially  unjust  to  the  stockholders  of 
Union  Traction  No.  1.  It  provides  that  the 
lien  of  the  mortgages  executed  by  the  other 
company  to  secure  its  bonds,  even  including 
the  $998,000  of  bonds,  the  proceeds  of  which 
probably  enured  to  the  benefit  of  appellants' 
company,  shall  be  confined  to  the  property 
and  interests  of  the  Indiana  Union  Traction 
Company.  In  case  of  liquidation  the  prop- 
erty of  appellants'  constituent  company  may 
not  be  resorted  to  for  satisfaction  of  obliga- 
tions of  the  other  company  until  all  of  the 
shares  of  the  first  and  second  preferred  stock 
of  the  consolidated  company  have  been  fully- 
redeemed.  For  the  $8,500,000  [689]  of  stock 
of  constituent  Union  Traction  No.  1,  $3,500,- 
000  of  which  represented  no  value,  there  was 
issued,  in  the  consolidated  company  $1,000,- 
000  of  first  preferred,  $3,000,000  of  second 
preferred  and  $3,000,000  of  common  stock, 
while  the  $5,000,000  stock  of  the  other  com- 
pany was  converted  into  $2,000,000  of  com- 
mon in  the  consolidated  company.  The  stock 
of  the  constituent  Indiana  Union  Traction 
Company,  by  the  conversion,  is  postponed  to 
$4,000,000  of  preferred  stock  issued  to  the 
stockholders  in  the  other  constituent  com- 
pany, on  which  annual  dividends  of  $230,000 
must  be  paid  before  the  holders  of  stock  con- 
verted from  the  Indiana  Union  Traction  Com- 
pany can  realize  on  their  holdings.  We  can- 
not say  that  a  fraudulent  purpose  must  be 
inferred  from  the  acts  averred.  The  stock- 
holders of  Union  Traction  No.  1  created  the 
Indiana  Union  Traction  Company  to  subserve 
their  own  interests,  and  we  perceive  no  dis- 
honest purpose  in  their  action  in  recognizing 
their  responsibility  for  their  former  conduct. 

The  complaint  fails  to  state  facts  sufficient 
to  warrant  a  court  of  equity  in  granting  any 
relief  to  appellants,  and  the  judgment  is 
affirmed. 
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Introductory, 

It  ia  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  necessity  of  secur- 
ing the  assent  of  all  of  the  stockholders  to  the 
consolidation  of  a  corporation  with  another. 
The  earlier  cases  on  this  point  are  collected 
in  the  notes  to  Colgate  v.  U;  S.  Leather  Co. 
19  Ann.  Gas.  1262,  and  Morrison  v.  American 
Snuff  Co.  89  Am.  St.  Bep.  698. 

In  General. 


In  Venner  t.  New  York  Cent.  etc.  R.  Co.  177 
App.  Div.  296,  164  N.  Y.  S.  626,  it  was  held 
that  if  a  consolidation  of  railroads  is  not 
legal  in  every  state  into  which  they  extend 
a  dlflsenting  stockholder's  interest  is  wrong- 
fully taken  and  he  is  entitled  to  a  decree  that 
the  new  enterprise  shall  he  conformed  to  law 
or  that  the  former  status  shall  be  restored. 

So  in  Boyd  v.  New  York,  etc.  R.  Co.  220 
Fed.  174,  which  was  an  action  by  a  stock- 
holder to  enjoin  a  consolidation  of  railroads, 
one  of  which  had  been  leased,  the  court  said: 
**If  the  lease  of  1873  created  a  control  Gt 
unity  of  competing  interests  forbidden  by  the 
Sherman  Act,  the  fact  that  such  obnoxious 
arrangements  long  antedate  that  statute  does 
noi  render  the  act  inapplicable.  Louisville, 
etc.  R,  Co.  V.  Mottley,  219  U.  S.  467,  31  S. 
Ct.  266,  65  U.  8.  (L.  ed.)  297,  34  L.RAl. 
(N.S.)  671.  Complainants,  however,  have  no 
standing  to  demand  in  this  private  litigation 
the  abrogation  of  the  lease,  the  restoration 
of  the  status  of  1873,  nor  the  sale  by  the 
Central  of  its  Harlem  stock.  (First  and 
second  prayers  for  relief.)  Such  efforts  are  a 
Qsurpation  of  the  functions  of  the  executive; 
it  does  not  lie  in  the  power  of  private  citizens 
to  assume  at  will  the  duties  of  an  attorney 
general.  Actions  thus  privately  brought 
would  be  even  more  privately  settled.  The 
certain  seandal  and  endless  confusion  result- 
ing from  such  freedom  of  action  are  the 
BidBeient  reasons  for  cases  like  National  Flre- 
prooiing  Co.  v.  Mason  Builders'  Assoc.  169 
Fed.  269,  94  C.  C.  A.  636,  26  L.R.A.(N.S.) 
148.  But  if  private  litigants  have  and  seek 
to  assert  a  private  right  which  is  molested 
or  in  danger  of  violation,  and  if  such  actual 
or  threatened  infringement  consists  not  mere- 


ffOKTON  V.  UNION  TRACTION  CO.  l^S 

185  Ind.  666. 

ly  in  contract  breaking  or  other  private  delict, 
but  also  gives  rise  to  transgressions  of  pub- 
lic law — then  private  litigants  may  invoke 
that  law  and  urge  as  an  additional  and  im* 
potent  reason  for  protecting  their  private 
rights  the  fact  that  the  threatened  assault 
upon  the  same  will  constitute  not  only  a 
breach  of  obligation  but  a  public  wrong.  De 
Koven  v.  Lake  Shore,  etc.  R.  Co.  216  Fed. 
966.  It  follows  that  in  this  case  the  Sherman 
Act  is  measurably  applicable;  and  if  it  be 
shown  that  the  contractual  relation  of  cen- 
tralized control  now  existing  between  the  Cen- 
tral and  the  Harlem,  directly  and  not  inci- 
dentally affects  interstate  commerce,  that  such 
relation  constitutes  an  actual  or  attempted 
monopoly  or  restraint  of  interstate  trade, 
that  such  restraint  is  imreasonable  and  the 
merger  or  consolidation  permitted  by  the 
statutes  of  New  York  would  be  an  act  extend- 
ing and  strengthening  a  control  already  con* 
travening  rational  law,  or  creating  a  new 
relation  or  union  illegal  under  federal  stat- 
utes, then  findings  of  the  nature  just  out- 
lined would  be  ground,  not  for  uprooting  all 
that  has  been  done,  but  for  maintaining  the 
present  status,  and  complainants  present 
rights,  until  such  time  as  the  attorney  gen- 
eral chooses  to  act.  But  obviously  much  evi- 
dence is  necessary  to  decide  whether  the  facts 
warrant  any  decision  based  on  the  Sherman 
Act.  There  remains  the  inquiry  whether  the 
consolidation  asserted  as  imminent  in  the  bill, 
and  admittedly  desired  by  the  Central,  would 
be  a  violation  of  plaintiffs'  contractual  rights, 
independently  of  the  Sherman  Act.  The  right 
to  consolidate  is  merely  permissive;  it  is  no 
violation  of  any  statute  to  contract  against 
the  exercise  of  such  a  right.  Noyes'  Inter- 
corporate Relations,  sees.  18  and  24.  There 
cannot  be  any  public  policy  of  the  state  of 
New  York  rendering  it  obligatory  upon  these 
corporations  to  unite;  fpr  the  Central  is  a 
trustee  by  virtue  of  its  control  of  Harlem 
^tock,  and  the  plaintiffs  and  other  minority 
shar^olders  are  its  cestuis  que  trustent. 
Farmers'  Loan,  etc.  Co.  v.  New  York,  etc.  R. 
Co.  160  N.  Y.  410,  44  N.  E.  1043,  34  L.R.A. 
76,  66  Am.  St.  Rep.  689.  Possibly  minority 
shareholders  who  obstructed  a  public  enter- 
prise might  have  their  property  taken  for  the 
public  good  by  some  proceeding  in  the  nature 
of  condemnation;  but  no  such  statutory  rem- 
edy exists  at  present.  The  act  authorizing 
consolidation  (supra)  requires  that  upon  any 
merger  the  capital  stock  of  the  consolidated 
company  shall  not — 'exceed  the  sum  of  the 
capital  stock  of  the  corporations  so  consoli- 
dated at  the  par  value  thereof.  Nor  shall 
any  bonds  or  other  evidences  of  debt  be  issued 
as  a  consideration  for,  or  in  connection  with, 
such  consolidation.'  Section  141.  It  follows 
that  the  only  method,  by  which  the  superior 
value  of  Harlem  as  compared  with  Central 
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stock  can  be  maihtained,  is  by  giving  to  Cen< 
tral  shareholders  less  than  share  for  share, 
and  by  no  method  can  Harlem  stock  ( as  repre- 
sented by  consolidated  stock)  be  assured  that 
preferred  position  which  it  now  occupies. 
Under  existing  leases  and  contracts,  the  divi- 
dends or  annual  returns  on  Harlem  shares 
must  be  paid  before  the  Central  shareholders 
can  obtain  anything,  and,  if  this  be  not  done, 
the  system  by  which  the  Central  obtains  ac- 
cess to  the  Forty-second  Street  Station  is  dis- 
astrously dislocated.  Consolidation  would 
therefore  mean  not  only  an  exchange  of  shares 
of  one  name  for  shares  of  another,  or  of  a 
thing  of  one  kind  for  another  thing  of  the 
same  kind,  but  would  involve  a  complete  de- 
struction of  investment  in  character  and  qual- 
ity. Existing  arrangements  give  to  Harlem 
shares  rights  preferred  over  all  Central  stock 
in  the  earnings  of  the  entire  system  now  con- 
solidated in  control.  After  consolidation, 
Harlem  shareholders  might  have  more  shares, 
but  'shares'  would  not  mean  the  same  thing, 
and  the  return  thereon  would  necessarily  be 
subject  to  greater  and  more  numerous  haz- 
ards than  is  now  the  case.  The  agreement 
of  JMay  15,  1881,  is  a  sufficient  justification  to 
these  plaintiffs  for  protecting  their  interests 
by  direct  suit,  and  the  same  documents 
amount  to  a  lawful  undertaking  on  the  part 
of  the  Central  already  to  pay  each  and  every 
shareholder  in  the  Harlem  that  holder's  pro- 
portion of  the  'annual  rent  reserved  by  and 
to  be  paid  under/  the  lease  of  1873.  Any 
possible  form  of  consolidation  now  authorized 
by  the  statutes  of  New  York  must  involve 
a  breach  of  this  contract  on  the  part  of  the 
Central;  for,  whatever  Harlem  shareholders 
may  get  after  merger,  they  can  never  get 
their  share  of  the  'annual  rent'  reserved  by 
the  lease  of  1873.  It  results  that  in  my 
judgment  the  complainants'  bill  does  set 
forth  a  cause  of  action,  and  that  such  cause 
of  action  is  established  by  the  answers  to  the 
extent  of  entitling  complainants  to  the  re- 
lief demanded  in  the  third  prayer  of  the  bill, 
viz.,  that  the  Central  and  the  Harlem  and 
the  said  defendant  directors  be  enjoined  dur- 
ing the  term  of  tlie  lease  of  1873  from  taking 
any  steps  towards  consolidating  said  com- 
panies, or  merging  the  Harlem  with  any  suc- 
cessor to  the  Central." 

• 

Coneotidatiiyn  under  Statute  Existing  at 
Time  of  Incorporation. 

Where  at  the  time  a  stockholder  subscribes 
for  stock  in  a  corporation,  a  statute  is  in 
existence  conferring  power  on  the  corporation 
to  consolidate  with  another  corporation,  the 
statute  becomes  a  part  of  the  contract  be- 
tween the  stockholder  and  the  corporation, 
and  a  consolidation  effected  pursuant  to  the 
statutory  provisions  is  valid  without  tho. 


sent  of  all  the  stocUuolders.  Thomson  ▼. 
Indiana  Union  Traction  Co.  183  Ind.  600,  110 
N.  £.  121;  Raff  v.  Darrow,  184  Ind.  363, 
111  N.  E.  180;  Conseil  Rochambeau,  etc.  v. 
Lafleur,  215  Mass.  347,  102  N.  E.  412;  New 
Jersey,  etc.  Ry.  etc.  Co.  v.  American  Electri- 
cal Works,  82  N.  J.  L.  301,  81  Atl.  080  a/- 
firming  81  N.  J.  L.  34,  78  Atl.  670.  And  see 
the  reported  case. 

Thus  in  Raff  v.  Darrow,  supra,  on  the  au- 
thority of  the  reported  case,  it  was  held  that 
three  street  railroads  could  consolidate  under 
a  statute  providing  that  companies  operat- 
ing certain  railroad  properties  may  consoli- 
date under  certain  conditions  by  a  vote  of  a 
majority  of  the  stock  and  without  the  unani- 
mous consent  of  the  stockholders,  the  court 
saying:  "A  consolidation  imder  section  6  of 
the  act  cited  can  be  effected  only  by  a  major- 
ity vote  of  the  stock  of  the  constituent  com- 
panies. Norton  v.  Union  Traction  Co.  [the 
reported  case].  The  initiative  action  as  shown 
by  the  special  finding  in  this  case  was  taken 
by  the  several  boards  of  directors  of  the  com- 
panies participating  in  the  consolidation,  but 
this  action  of  the  boards  of  directors  was  rati- 
fied and  confirmed  by  the  action  of  the  stock- 
holders of  each  company  at  meetings  subse- 
quently held.  It  thus  appearing  that  the 
holders  of  tlie  majority  of  the  stock  of  each 
corporation  favored  the  action  taken,  a  mi- 
nority stockholder  has  no  right  to  question 
the  proceedings  on  the  ground  that  they  were 
irregular  or  that  th«  boards  of  directors  as- 
sumed to  act  beyond  their  power." 

And  in  Thomson  ▼.  Indiana  Union  Tradition 
Co.  183  Ind.  600,  110  N.  £.  121,  which  was 
an  action  to  enjoin  the  same  consolidation 
of  street  railroads  as  was  involved  in  the  re- 
ported case,  under  a  statute  providing  that 
consolidation  of  the  stock  of  certain  com- 
panies may  be  made  on  "such  terms  as  may 
be  by  them  mutually  agreed  upon,"  the  court 
said:  ''It  is  urged  that  the  statute  permite 
the  converaion  of  the  stock  of  dissenting  mi- 
nority stockholders  without  making  any  pro- 
vision for  appraising  the  same  and  payment 
to  them  of  the  value  thereof.  The  act  was  in 
effect  when  the  constituent  oompanies  were 
organized  and  the  stockholders  aubecribed  lor 
their  stock,  knowing  that  the  corporations 
might,  in  the  future,  consolidate  with  others." 

So  in  New  Jersey,  etc  Ry.  etc.  Co.  ▼«  Ameri- 
can Electrical  Works,  82  N.  J.  L.  301,  81 
Atl.  080,  affirming  81  N.  J.  L.  34,  78  Atl.  670, 
an  action  brought  by  a  dissenting  stockholder 
to  have  his  stock  valued  pursuant  to  the 
statute  authorizing  consolidation,  the  court 
said  obiter:  "It  is  of  course  familiar  and 
well  settled  law  that  a  majority  of  the  stock- 
holders of  a  corporation  cannot  effect  a  con- 
.solidation  with  another  c<Hrporation  without 
unanimous  consent,  unless  the  right  of  con- 
solidation has  been  conferred  by  legislation 
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tliat  may  be  read  into  the  contract  of  incor- 
poration. Colgate  V.  U.  S.  Leather  Co.  75 
X.  X  Eq.  229,  19  Ann.  Cas.  1262,  72  Atl.  126. 
And,  <m  familiar  principles,  a  consolidation 
that  is  attempted  to  be  made  in  violation  of 
the  rights  of  minority  stockholders  may  at 
their  instance  be  restrained  by  injunction,  on 
the  ground  it  would  violate  their  contract 
rights,  and  thus  in  effect  take  their  property 
without  their  consent.  ...  In  the  present 
case  we  have  an  authorization  for  consolida- 
tion that  is  to  be  read  into  the  contract  of  in- 
corporations of  each  of  the  copapanies  con- 
cerned, because  it  is  contained  in  the  act 
under  which  they  were  respectively  organ- 
ixed,'* 

In  Conseil  Rochambeau,  etc.  v.  Lafleur,  215 
Mass.  347,  102  N.  E.  412,  wherein  an  attempt- 
ed eonsolidation  of  fraternal  benefit  societies 
was  held  to  be  void  because  a  two-thirds  vote 
was  not  obtained  as  required  by  statute,  the 
court  said,  "The  individual  defendants  held 
the  funds  in  their  hands  as  officers  of  L'Union 
St  Joseph.  That  was  a  fraternal  beneficiary 
society  incorporated  under  the  laws  of  Massa- 
chusetts. The  attempted  amalgamation  or 
consolidation  of  this  Massachusetts  corpora- 
tion -with  the  Rhode  Island  corporation  called 
LX'nion  St.  Jean  Baptiste  d*Amerique,  or  the 
transfer  of  its  membership  to  a  new  council 
of  that  foreign  corporation,  was  ineffacious 
and  void,  because  it  does  not  appear  that  it 
was  'submitted  to  and  approved  by  a  two- 
thirds  vote  of  the  certificate  holders  of  each 
corporation.' " 

Consolidation  under  Reserved  Power  to 
Amend  Charter. 

The  rights  of  dissenting  stockholders  with 
respect  to  a  consolidation  affected  under  a  re- 
served power  to  amend  the  charter  was  dis- 
cussed in  Winfree  v.  Riverside  Cotton  Mills 
Co.  113  Va.  717,  75  S.  E.  309,  wherein  the 
conrt  said:  "The  first  question  to  be  de- 
termined in  this  case  is  whether  or  not  the 
Riverside  Cotton  Mills,  in  which  the  appel- 
lant, who  was  complainant  in  the  court  be- 
low, was  a  stockholder,  has  the  right,  by  a 
majority  vote  of  all  its  stockholders,  to  con- 
Mlidate  with  the  Dan  River  Power  and  Manu- 
facturing Company,  under  the  provision  of  an 
act  entitled  *An  act  concerning  corporations,' 
approved  May  21,  1903,  Acts  of  Assembly 
1902-3-4,  pp.  437,  476-480,  and  found  in  the 
Code  of  1904  as  chapter  46a.  By  subsection 
40  of  section  1105e  of  that  code,  it  is  pro- 
vided, with  certain  exceptions  which  do  not 
affect  this  case,  that  any  corporation  organ- 
ized or  to  be  organized  under  any  law  or  laws 
of  this  state  may  merge  or  consolidate  into  a 
single  corporation  with  any  other  corporation 
organized  for  carrying  on  the  same  or  a  simi- 
lar business  under  the  laws  of  this  or  any 


other  state  of  the  United  States.  By  the 
following  subsection  (41)  it  is  provided  how 
such  merger  or  consolidation  may  be  effected. 
One  of  the  provisions  of  that  subsection  is  that 
such  merger  may  be  authorized  by  a  majority 
vote  at  a  meeting  of  the  stockholders  of  each 
of  the  corporations  proposing  to  consolidate, 
called  and  held  in  the  manner  prescribed  by 
that  subsection.  Separate  meetings  of  the 
stockholders  of  the  two  companies  were  called 
to  consider  the  proposed  consolidation  agree- 
ment entered  into  between  the  directors  of 
the  two  companies.  The  appellant,  who,  as 
before  stated,  was  a  stockholder  in  the  River- 
side Cotton  Mills,  protested  and  voted  against 
the  consolidation  at  the  meeting  of  his  com- 
pany, but  the  vote  of  the  stockholders  at  the 
meeting  of  each  company  was,  by  a  large  ma- 
jority, in  favor  of  the  consolidation,  and  the 
consolidation  was  subsequently  completed  or 
perfected  in  the  manner  jprescribed  by  the 
statute.  The  contention  of  the  appellant  is 
that,  since  the  Riverside  Cotton  Mills  was  in- 
corporated prior  to  the  enactment  of  the 
statute  in  question  authorizing  the  consolida- 
tion of  corporations  doing  the  same  or  a 
similar  business  by  a  majority  of  its  s,tock- 
holdera,  the  consolidation  could  only  be  ef- 
fected by  the  unanimous  vote  of  the  stock- 
holders, notwithstanding  the  provision  of  the 
act  that  such  consolidation  might  be  effected 
by  a  majority  vote.  The  appellees,  on  the 
other  hand,  insist  that  in  the  year  1882, 
when  the  Riverside  Cotton  Mills  was  incorpo- 
rated, under  the  provisions  of  chapter  57  of 
the  Code  of  1873,  sections  59  and  60,  the  power 
to  alter  or  amend  the  charter  was  expressly 
reserved  by  the  state,  and  under  that  re- 
served power  and  section  158  of  the  con- 
stitution and  subsection  8  of  section  1105a 
of  Pollard's  Code,  passed  pursuant,  thereto, 
the  state  had  the  right  to  authorize  the  con- 
solidation in  question,  even  against  a  stock- 
holder who  does  not  consent  to  it.  Section 
59  provided  that,  after  a  charter  was  certi- 
fied to  the  secretary  of  the  commonwealth, 
the  court  granting  it,  'or  the  judge  thereof, 
in  vacation,  may,  upon  the  motion  of  said 
company  .  .  .  or  on  reasonable  notice  to 
said  company,  alter  or  amend  said  charter, 
or  change  the  corporate  name  of  said  com- 
pany; and  such  alteration,  axpendment,  or 
change  shall  be  recorded  by  said  clerk  and 
in  the  office  of  the  secretary  of  the  common- 
wealth .  .  .  and  shall  be  effectual  and 
legal  from  that  time  as  if  originally  a  part  of 
the  charter.'  Section  60  provided  that  as  soon 
as  the  charter  of  the  corporation  was  lodged 
in  the  office  of  the  secretary  of  the  common- 
wealth, the  persons  signing  and  acknowledg- 
ing the  eertificate,  their  successors  and  other 
persons  associated  with  them,  should  be  a 
body  corporate,  'and  shall  have  all  the  general 
powers,  and  be  subject  to  all  the  general  re- 
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strictions,  provided  by  this  edition  of  the 
Code  of  Virginia,  or  that  may  have  been  here- 
tofore, or  may  hereafter  be,  enacted  by  the 
general  assembly,  in  regard  to  such  bodies 
politic  and  corporate.'  It  seems  that  such  a 
reservation  of  power  to  the  state  prescribed 
by  the  laws  in  force  when  the  charter  is 
granted,  whether  written  in  the  constitution, 
in  general  laws,  or  in  the  charter  itself,  quali- 
fies the  grant,  and  that  the  subsequent  exer- 
cise of  that  power  cannot  be  regarded  as  an 
act  impairing  the  obligation  of  contracts. 
'The  effect  of  such  a  provision,'  as  was  said 
by  the  Supreme  Court  of  the  United  States 
in  Looker  v.  Maynard,  179  U.  S.  46,  52,  45 
U.  S.  (L.  ed.)  79,  21  S.  Ct.  21,  'whether  con- 
tained in  an  original  act  of  incorporation  or 
in  a  constitution  or  general  law,  subject  to 
which  a  charter  is  accepted,  is,  at  the  least,  to 
reserve  to  the  legislature  the  power  to  make 
any  alteration  or  amendment  to  a  charter 
subject  to  it  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any 
right  vested  under  the  grant,  and  which  the 
legislature  may  deem  necessary  to  carry  into 
effect  the  purpose  of  the  grant,  or  to  protect 
the  rights  of  the  public  or  of  the  corporation, 
its  stockholders  or  creditors,  or  to  promote 
the  due  administration  of  its  affairs.'  .  .  . 
While  under  the  provisions  of  section  llOSe 
of  the  code,  the  Riverside  Cotton  Mills  Com- 
pany had  the  right  to  consolidate  with  the 
Dan  River  Power  and  Manufacturing  Com- 
pany by  a  majority  vote,  any  stockholder  of 
either  corporation  who  did  not  give  his  assent 
to  such  consolidation,  and  was  dissatis- 
fied therewith,  had  the  right  to  refuse  to  be- 
come a  stockholder  in  the  consolidated  corpo- 
ration, and  was  entitled  to  receive  from  such 
consolidated  corporation  the  fair  cash  value 
of  his  stock  as  of  the  day  before  the  vote  for 
consolidation  was  cast,  and  a  summary  rem- 
edy was  provided  for  ascertaining  the  value 
of  such  stock,  and  to  secure  its  payment  to 
the  dissenting  stockholder.     Subsection  41." 
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In  a  prosecution  under  Pen.  Code  1913, 
§  321,  for  conducting  a  gambling  device  con- 
sisting of  a  pool  known  as  ''pari  mutuel," 
conviction  set  aside. 

[See  note  at  end  of  this  case.] 


Appeal  from  Superior  Court,  Maricopa 
county:   Stanford,  Judge. 

Criminal  action.  S.  W.  McCall  convicted  of 
violation  of  statute  and  appeals.  The  facta 
are  stated  in  the  opinion.    Hevebsed. 

O.  P.  Bullard  and  Letoia  T.  Carpent^  for 
appellant. 

Wiley  E.  Jones,  Leslie  C.  Hardy,  Qeo,  W. 
JIarhen  and  C.  M,  Oandy  for  respondent. 

[408]  CxJ^NiNOHAH,  J. — ^Appellant  con- 
tends that  the  information  fails  to  state  facts 
sufficient  to  charge  a  public  offense,  and  the 
court  erred  in  overruling  appellant's  demurrer 
based  on  that  ground. 

Omitting  the  formal  allegations,  the  charg- 
ing portion  of  the  information  is  as  follows: 

[409]  "The  said  S.  W.  McCall,  ...  on  or 
about  the  9th  day  of  November,  1915,  and 
before  the  filing  of  this  information,  at  and 
in  the  county  of  Maricopa,  state  of  Arizona, 
did  then  and  there  wilfully  and  unlawfully 
carry  on,  open,  conduct  and  cause  to  be 
opened  a  certain  banking  and  percentage 
game  commonly  known  as  French  pool  or 
pari  mutuel,  which  said  game  was  then  and 
there  played  with  a  certain  device,  to  wit, 
a  betting  machine  commonly  known  and  called 
by  the  name  of  French  pool  or  pari  mutuel 
macliine,  which  game  was  then  and  there 
played  for  money,  checks,  credits  and  other 
representatives  of  value.  .  .  .  Contrary 
to  the  form,"  etc. 

The  information  is  drawn  under  section  321 
of  the  Penal  Code  of  Arizona  of  1913,  which 
is  as  follows: 

"Every  person  who  shall  deal,  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  shall 
conduct,  either  as  owner,  proprietor,  or  em- 
ployee, whether  for  hire  or  not  any  banking, 
or  percentage  game  whatsoever  played  with 
cards,  dice  or  any  other  device,  whether  the 
same  be  played  for  money,  checks,  credits, 
or  any  other  representatives  of  value,  .  .'  . 
shall  be  guilty,"  etc. 

The  information  substantially  charges  the 
offense  of  conducting  a  banking  or  percentage 
game  played  with  a  device  commonly  called 
a  "French  pool,"  or  "pari  mutuel,"  machine. 

The  information,  though  inartificially 
drawn,  is  probably  sufficient,  if  sustained  by 
the  evidence.  The  machine  is  described  by 
the  name  by  which  it  is  commonly  known. 
The  manner  of  playing  the  game  by  the  use 
of  the  machine  mentioned  is  not  apparent 
from  the  information.  The  court,  as  a  legal 
proposition,  may  not  take  notice  of  the  game 
referred  to  and  of  the  method  of  using  such 
machine  in  playing  the  game,  in  the  absence 
of  allegations  setting  forth  such  facts,  and 
therefore  the  court  cannot  say,  as  a  matter 
of  law,  that  a  banking  or  percentage  game 
condemned  by  the  statute  could  not  be  played 
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with  a  pari  mutuel  machine  such  as  the  ac- 
cused is  charged  by  the  information  with  open- 
ing. After  conviction  I  will  consider  the  in- 
formation sufficient  to  charge  a  public  offense 
under  the  statute  and  put  the  accused  upon 
his  defense.  I  do  not  wish,  however,  to  be 
understood  as  approving  the  form  of  the  in- 
formation for  a  precedent  for  general  use. 

[410]  The  appellant  complains  that  the 
court  erred  in  denying  his  motion  to  dismiss 
the  charge  upon  the  grounds  that  the  evidence 
vas  insufficient  to  warrant  a  conviction. 

The  cause  was  tried  by  the  court  without  a 
jury,  upon  an  agreed  statement  of  facts;  con- 
sequently, the  evidence  is  without  conflict,  and 
if  substantial  evidence  in  support  of  the  ma- 
terial allegations  of  the  information  appears 
in  the  record,  the  judgment  of  conviction 
must  be  sustained  on  this  appeal.  With  th« 
weight  of  the  evidence  this  court  has  nothing 
to  do.    That  question  is  for  the  lower  court. 

The  facts  shown  by  the  record  are:  That 
on  the  ninth  day  of  November,  1915,  before 
a  horse-race  commenced  on  the  race-track  at 
the  fair  grounds  in  Maricopa  county,  Arizona, 
the  accused  produced  a  device  conunonly 
called  a  ''pari  mutuel"  machine.  The  accused 
furnished  tickets  to  bettors  who  desired  to  lay 
bets  on  the  proposed  horse-race  about  to  start. 
The  bettor,  taking  a  ticket,  named  the  horse 
Felected  by  him  to  win  the  race,  and  delivered 
$2  to  the  accused  at  the  time  of  receiving 
the  ticket.  The  tickets  furnished  the  bettor, 
by  the  accused,  bore  the  name  of  the  horse 
selected  by  the  bettor  to  win  the  race.  The 
accused  caused  such  ticket,  furnished  by  him, 
to  be  roistered  on  the  machine  and  closed 
the  machine  when  the  race  started,  and  held 
all  the  money  given  to  him  in  exchange  for 
all  the  tickets  until  the  result  of  the  race  was 
declared.  The  machine  registering  the  tickets 
furnished  the  bettors  recorded  the  total  num- 
W  of  tickets  furnished,  and  the  number  of 
tickets  furnished  naming  each  horse  in  the 
race  to  win.  When  the  result  of  the  race  was 
known,  the  accused  deducted  ten  per  cent  from 
the  total  sum  of  money,  so  in  his  hands,  as 
his  commission,  and  divided  the  balance  of 
such  sum  among  the  holders  of  the  tickets 
bearing  the  name  of  the  horse  declared  the 
winner  of  the  race.  The  accused  ''did  not 
wager  any  money  upon  the  result  of  the 
race  and  .  .  .  the  division  of  the  money  is 
not  determined  by  the  pari  mutuel  machines, 
or  by  the  owners  or  operators  thereof,  but  by 
the  result  of  the  horse-race,  but  that 
the  machine  merely  indicates  the  number 
of  tickets  sold  upon  the  different  horses  in 
the  race  and  the  operators,  and  owners  of 
the  machine  merely  divide  the  money  paid  in 
for  tickets  less  their  commission." 

[411]  The  trial  court  held  in  effect  that 
euch  facts  constitute  the  carrying  on  of  a 
banking  or  percentage  game  played  with  a 


device  other  than  with  cards  or  dice  for 
money,  checks  or  other  representatives  of 
value,  by  the  accused,  and  he  was  therefore 
guilty  of  a  violation  of  section  321  of  the 
Penal  Code  of  Arizona  of  1913,  and  adjudged 
that  he  be  punished  therefor,  accordingly. 

The  question  is  whether  the  accused  by  the 
use  made  of  the  machine,  as  described  in  the 
statement  of  facts,  violated  the  criminal  law 
and  thereby  incurred  the  penalty  prescribed 
by  section  321  of  the  Penal  Code.  In  other 
words,  is  the  accused  guilty  of  conducting  a 
gambling  game  played  with  any  device  other 
than  with  cards  or  dice,  by  the  operation  of 
his  pari  mutuel  machine,  in  registering 
tickets  sold  by  him  to  the  bettors  on  a  horse- 
race? 

Certainly  holding  the  stake  is  not  playing 
a  game.  Dividing  the  stake  and  paying  it 
out  to  the  several  winners  is  not  playing 
a  game.  Holding  a  commission  for  the  serv- 
ices rendered  in  the  transaction  is  not  playing 
a  game.  Neither  can  the  furnishing  of  the 
tickets  be  considered  as  playing  the  game. 
Under  the  evidence  the  game  played  was 
the  horserace.  The  bets  were  laid  on  the 
result  of  that  contest.  If  a  horse-race  nuiy 
be  considered  a  game  and  a  gambling  device, 
as  some  courts  have  affirmed  and  others  de- 
nied, yet  the  accused  is  not  charged  with 
playing  a  game  with  horses  running  on  a  pre- 
pared track  as  gambling  devices.  The  specific 
charge  is  that  he  conducted  a  gambling  game 
by  the  use  of  a  pari  mutuel  machine  as  a  de- 
vice. Clearly,  then,  the  horse-race,  the  tickets 
sold,  the  pooled  funds  in  the  accused's  hands, 
his  commissions,  and  the  division  of  such 
funds  and  his  paying  them  out  to  the  persons 
entitled,  are  not  involved  in  this  charge,  be- 
cause he  is  not  charged  with  conducting  a 
horse-race  game  in  the  first  place;  and,  in 
the  second  place,  those  things  which  he  did 
in  the  premises  do  not  amount  to  conducting 
ftny  game  whatever. 

If  the  charge  has  been  maintained  by  the 
evidence,  then,  such  evidence  showing  that 
the  accused  registered  the  tickets  sold  by 
him  to  the  bettors,  and  kept  a  record  of  such 
tickets  by  means  of  the  machine,  is  the  only 
evidence  supporting  the  charge  that  the  ac- 
cused conducted  a  gambling  game  by  means' 
of  a  device  other  than  with  cards  or  .dice, 
to  wit,  a  pari  mutuel  [412]  machine.  To 
hold  that  such  evidence  is  sufficient  to  sup- 
port the  charge  of  a  public  offense  con- 
demned by  our  statute  would  to  my  mind 
be  wholly  absurd.  The  accused  is  not  charged 
with  betting  on  the  horse-race.  The  record 
is  clear  that  he  wagered  nothing  upon  the 
result  of  the  race.  Had  he  been  charged  with 
gambling  on  the  horse-race,  the  evidence  clears 
him  of  that  charge,  unless  he  by  his  acts 
became  an  accessory.  In  which  event  we 
Buiy    have   been    called    upon    to    determine 
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whether  the  law  condemns  as  a  crime  betting 
on  horse-races;  but  such  question  is  not 
here  presented,  and  until  such  question  is 
properly  before  this  court  we  may  not  declare 
an  opinion  thereon.  I  am  of  the  opinion 
that  the  evidence  fails  to  support  the  allega- 
tions of  the  information. 

For  these  reasons  I  am  of  opinion  that  the 
judgment  of  conviction  should  be  vacated,  the 
cause  remanded,  with  instructions  to  dismiss 
the  cause  and  discharge  the  defendant. 

Ross,  0.  J. — I  concur  in  the  disposition 
of  this  case  as  directed  by  Justice  Cunning- 
ham, but  feel  that  I  should  give  my  reasons 
therefor,  inasmuch  as  I  do  not  approve  of 
all  that  is  said  by  n^y  learned  Associate. 

I  do  not  think  the  coimt  of  the  informa- 
tion upon  which  the  appellant  was  convicted 
states  a  public  offense,  and,  if  that  be  true, 
our  opinion  should  be  limited  to  a  decision 
of  that  question.  The  statute  (section  321, 
Penal  Code  1913)  prohibits  banking  and  per- 
centage games  of  every  kind  played  with 
cards  or  played  with  dice  or  played  with  any 
other  device.  The  statute  particularizes  the 
instrumentalities,  to  wit,  cards  and  dice,  with 
which  some  of  the  games  forbidden  may  be 
played.  Experience  teaches  that  those  who 
have  a  penchant  or  passion  for  gambling  are 
very  ingenious  in  inventing  new  devices  and 
contrivances  with  which  to  gratify  their  ap- 
petite for  gambling,  and  at  the  same  time 
evade  the  letter,  if  not  the  spirit,  of  the  law, 
and  the  lawmakers,  familiar  with  this  well- 
known  fact,  after  mentioning  banking  and 
percentage  games  played  with  cards  and  dice, 
anticipating,  likewise  prohibited  banking  and 
percentage  games  "played  with  .  .  .  any 
other  device."  The  games  prohibited,  then, 
are  those  played  with  named  devices,  to 
wit,  cards  and  dice,  and  those  phiyed  with 
unnamed  devices. 

[413]  The  information  names  tho  game 
played  by  appellant  as  French  pool,  or  pari 
mutuel,  and  the  device  with  which  the  game 
is  said  to  be  played  is  "a  betting  machine 
commonly  known  and  called  by  the  name  of 
French  pool  or  pari  mutuel."  Neither  the 
game  nor  the  instrumentalities  with  which 
it  is  played  is  further  described  in  the  infor- 
mation. Within  and  of  itself,  and  the  human 
factor  wliich  is  always  present  in  gambling, 
the  game  is  alleged  to  be  played.  If  a  bank- 
ing or  percentage  game  can  really  be  played 
with  a  pari  mutuel  machine,  then  the  infor- 
mation is  sufficient.  20  Cyc.  880  and  881, 
defines  a  "game"  as  follows : 

"A  'game*  has  been  defined  as  any  sport 
or  amusement,  public  or  private.  It  includes 
physical  contests,  whether  of  man  or  beast, 
when  practiced  for  the  purpose  of  deciding 
wagers,  or  for  the  purpose  of  diversion,  as 
well  as  games  of  hazard  or  skill  by  means  of 
instruments  or  devices." 


The  game  prohibited  by  the  statute  is  not 
only  a  game,  but  it  is  a  gambling  game;  it 
must  "be  played  for  money,  checks,  credits 
or  other  representative  of  value."  "Gaming" 
or  "gambling"  is  defined  to  be: 

"The  risking  of  money  or  other  property 
between  two  or  more  persons  on  a  contest  of 
chance  of  any  kind  where  one  must  be  the 
loser  and  the  other  the  gainer." 

Where  the  game  is  played  with  cards,  the 
cards  themselves  determine  who  is  the  winner 
and  who  the  loser.  This  is  likewise  true  with 
dice.  An  information  charging  that  the  gam- 
bling was  with  cards  or  dice  or  with  any 
other  well-known  instrumentality,  which  in. 
and  of  itself  determines  the  contest,  would 
doubtless  state  a  public  offense  under  the 
statute.  As  was  said  in  the  case  of  People 
V.  Engeman,  129  App.  Div.  462,  114  N.  Y. 
S.  174,  195  N.  Y.  691,  89  N.  E.  1107: 

"This  is  the  test:  Whether  the  implement 
or  device  is  used  in  determining  who  shall 
win  or  lose;  whether  it  is  an  integral  part 
of  the  actual  gambling.  A  'gambling  device*^ 
is  defined  (20  Cyc.  871)  as  an  'invention 
often  used  to  determine  the  question  as  to- 
who  wins  and  who  loses,  that  risk  their 
money  on  a  contest  or  chance  of  any  kind; 
anything  which  is  used  as  a  means  of  playing 
for  money  or  other  thing  of  value,  so  that 
the  result  depends  more  largely  on  chance 
than  skill." 

If  the  pari  mutuel  machine,  with  which  it 
is  alleged  the  appellant  played  a  gambling 
game,  decides  or  determines  who  [414]  shall 
win  or  who  shall  lose,  it  is  one  of  the  "de- 
vices" prohibited  by  the  statute. 

"Paris  mutuels"  is  defined  by  the  Standard 
Dictionary  as  follows : 

"A  pool  in  betting,  as  in  a  horse-race,  in.- 
which  each  bettor  lays  a  fixed  sum  on  the 
contestant  that  he  selects,  and  those  who 
choose  the  winners  divide  the  entire  stake, 
less  the  percentage  of  the  person  who  fur- 
nishes the  pool  tickets;  literally,  mutual 
bets." 

This  definition  is  descriptive  of  the  game 
known  as  "pari  mutuel,"  and  not  of  pari 
mutuel  machine  used  by  the  bettors  in  reg- 
istering their  bets.  The  game  as  defined  might 
well  be  played  without  any  machine  what- 
ever. "The  person  who  furnishes  the  pool 
ticket,"  as  easily  conceived,  might  do  so  with- 
out the  aid  of  any  automatic  machine  or  ap- 
paratus whatever;  he  could  use  his  hat  or 
any  other  receptacle  in  which  to  deposit  the 
bets  and  give  a  written  receipt  to  each  bettor 
for  the  amount  of  his  bet  and  the  horse  of 
his  backing.  From  his  hat  or  a  bucket  or 
a  basket  the  stake  could  be  distributed  among 
the  winner,  less  a  percentage.  Neither  the 
receptacle  in  which  the  bets  are  deposited  nor 
the  tickets  issued  to  a  bettor,  no"  both  com- 
bined, would  in  the  least  determine  who- 
was  the  winner  or  who  the  loser;   nor  cann 
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it  be  Mid  that  the  p«rcoii  who  provides 
over  the  receptacle,  and  who  issues  the 
pool  ticket  or  receipts,  either  bets  or  de- 
termines the  bets  that  are  made.  The  pari 
mutuel  machine  and  the  proprietor  there- 
of and  the  functiona  that  they  each  perform 
are  stated  in  the  stipulation  of  the  parties 
as  follows: 

"Said  pari  mutuel  machine  is  an  indicator 
of  the  number  of  tickets  sold  on  each  horss 
in  a  horse-race;  not  only  an  itemizer  but  a 
totalizer  of  said  tickets.  That  the  tickets 
are  two  dollars  ($2)  apiece.  At  the  time 
of  the  purchase  of  a  ticket,  the  man  who  sells 
it  calls  Out  the  name  of  the  horse  the  ticket 
was  purchased  on  to  the  man  who  operates 
tlie  indicator  or  machine;  said  man  register- 
ing the  ticket  sold.  That  the  pari  mutuel 
machine  registers  like  an  automatic  turnstile 
the  number  of  tickets  sold  upon  each  horse, 
and  also  rasters  the  total  number  of  tickets 
sold  upon  the  race.  At  the  moment  the  race 
starts  the  machine  is  closed  and  no  more 
tickets  are  sold  upon  the  race.  After  the 
race  is  run  and  the  result  declared,  all  money 
taken  in  by  the  seller  of  tickets  is  evenly 
[415]  divided  among  those  people  who  pur- 
chased tickets  on  the  winning  horse  less 
ten  per  cent  {10%)  which  is  deducted  by 
the  operators  of  the  machine  as  their  com- 
mission. That  the  owners  and  operators  of 
the  machine  did  not  wager  any  money  upon 
the  result  of  the  race  and  that  the  division 
of  the  mon^  is  not  determined  by  the  pari 
mutuel  machine  or  by  the  owners  or  operators 
thereof,  but  by  the  result  of  the  horse-race 
and  that  the  machine  merely  indicates  the 
number  of  tickets  sold  upon  the  different 
horses  in  the  race  and  the  operators  and 
owners  of  the  machine  merely  divide  the 
money  paid  in  for  tickets  less  their  commis- 
sion." 

A  pari  mutuel  machine,  it  would  seem, 
differs  from  the  crude  and  primeval  method 
.  of  registering  bets  instanced  above  prin- 
cipally, in  this:  It  is  automatic;  it  is 
qoicker,  and  free  from  mistakes.  Because 
of  this  facility  in  operation,  it  is  doubtless 
more  attractive  and  alluring  to  persons  de- 
siring to  place  bets  on  contests,  such  as  horse- 
racing  and  events  of  that  kind.  It  has  a 
tendency  of  emphasize,  stabalize  and  encour- 
age the  evil  of  gambling;  its  business  is  to 
invite,  encourage  and  facilitate  wagering  up- 
on horse-racing. 

Notwithstanding  all  this,  the  proprietor 
and  owner  of  the  machine  and  the  machine, 
while  forming  the  nucleus  of  a  betting  crowd, 
do  not  play  the  game  of  horse-racing;  it  is 
the  crowd  that  plays  the  game;  the  proprietor 
and  the  machine  hold  the  pool  and  distribute 
it  after  the  race  to  the  winners,  retaining 
a  percentage  for  their  services.  The  machine, 
in  and  of  itself,  does  not  determine  who  wins 


or  loses.  It  might  be  used  in  connection  with 
any  physical  contest,  whether  of  man  or 
beast,  as,  for  instance,  in  registering  bets  on 
foot-raoes  or  boxing  or  jumping  matches,  on 
baseball  contests,  or  on  horse-racing  or  trot- 
ting races.  In  all  these  cases,  however,  the 
winner  is  determined,  not  by  the  pari  mutuel 
machine,  but  by  the  contestants — ^the  men  or 
horses.  It  will  be  seen,  therefore,  that  the 
pari  mutuel  machine,  while  used  in  connec- 
tion with  gambling,  is  not  a  device  which 
determines  who  shall  win  or  lose  and  is  not 
a  device  with  which  a  game  is  played;  it  is 
an  instrumentality  employed  by  those  gam- 
bling, but  it  is  not  a  device  mentioned  in 
the  statute  with  which  a  game  is  played* 

The  stipulation  clearly  shows  that  the 
game  in  this  instance  was  a  horse-race,  and 
the  courts  have  disagreed  as  to  whether 
[416]  horse-racing  is  a  game  or  not.  We 
think  those  that  hold  that  it  is  are  not  only 
in  the  majority,  but  are  supported  by  the  bet- 
ter reasoning.  James  v.  State,  4  Okla.  Crim, 
587,  140  Am.  8t.  Kep.  693,  34  I4.R.A.  ( N.S. ) ' 
515,  112  Pac.  944;  James  v.  State  (Okla.) 
113  Pac.  226,  33  L.R.A.(N.6.)  827.  And 
taking  that  view  of  the  case,  we  find  that 
there  were  people  gambling  on  horses  and 
that  the  appellant  was  not  one  of  them. 
He  was  merely  registering  the  bets  and  act- 
ing as  stake-holder  for  the  bettors,  using  the 
machine  to  facilitate  his  labors.  True,  he 
kept  a  percentage  of  every  bet  made,  and 
if  the  pari  mutuel  machine  was  the  arbiter 
of  the  oontest,  or  in  and  of  itself  determined 
who  was  the  winner  or  loser,  he  would  be 
within  the  statute,  and  the  information  would 
be  sufficient. 

A  pari  mutuel  machine  is  as  innocuous  in 
and  of  itself  as  a  faro-table  without  cards, 
a  roulette-table  without'  the  ivory  balls,  a 
stein  without  beer,  a  goblet  without  wine. 
These  are  alike  harmless  without  the  com- 
plement of  cards,  balls,  beer  and  wine.  So 
likewise,  is  the  pari  mutuel  machine  without 
the  horse-race  or  other  contest  of  chance. 

It  is  plainly  absurd  to  say  a  game  of 
chance  can  be  played  with  a  pari  mutuel 
machine  in  and  of  itself,  and  yet  that  is 
what  the  information  charges.  It  is  as  rea- 
sonable to  say  faro  may  be  played  with 
a  faro-table  alone;  roulette,  with  a  roulette- 
table  alone;  beer  drunk  from  an  empty  stein; 
or  wine  from  an  empty  goblet. 

There  roust  be  a  contest  of  chance  of  some 
kind  before  the  pari  mutuel  machine  is  usa- 
ble, and  it  must  be  operated  in  connection 
with  the  contest  of  chance.  The  count  of 
the  information  upon  which  appellant  was 
convicted  is  silent  as  to  any  contest  of  chance. 

The  power  to  say  what  acts  or  omissions 
shall  constitute  a  crime  and  be  punished  is 
entirely  with  the  legislative  department.  It 
may  limit  or  extend  the  law  in  that  regard 
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as  it  chooses.  It  is  the  only  department 
of  the  state  vested  with  the  right  and  power 
to  define  crimes  and  fix  punishments.  It 
may  make  all  gambling,  of  whatever  kind  or 
nature,  a  crime.  In  the  exercise  of  the  police 
power  for  the  public  morals,  it  is  all  powerful. 
It  might  have  made  it  a  crime  to  bet  on 
horse-racing  or  baseball  contests  or  foot- 
racing, but  it  has  not  seen  fit  to  do  so.  It 
might  have  made  it  a  crime  to  keep  and 
operate  [417]  a  pari  mutuel  machine  or  any 
machine  or  apparatus  used  in  connection  with 
gambling,  but  it  has  not  done  so. 

It  is  useless  to  say  that  courts  cannot 
make  laws  or  supply  deficiencies  or  omissions 
in  laws  made  by  the  legislature.  When  tiieir 
jurisdiction  is  invoked  in  a  proper  case,  it 
is  their  duty  to  interpret  and  construe  the 
law  as  they  find  it.  The  question  for  this 
court  to  decide  in  this  case  is  whether  the 
facts  set  forth  in  the  count  of  the  informa- 
tion upon  which  the  appellant  was  convicted 
constitute  a  public  offense.  It  is  not  whether 
what  the  appellant  actually  did  constitutes  a 
crime  under  the  law  or  not,  but  whether  the 
facts  set  forth  in  the  information  make  out  a 
crime.  It  is  so  clear  to  my  mind  that  the  facts 
charged  do  not  constitute  a  public  offense, 
that  I  would  have  to  do  violence  to  my  con- 
science in  order  to  sustain  the  information. 

An  information  or  indictment  must  contain 
''a  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language. 
..."  Section  934,  Penal  Code  1913.  An 
inspection  of  the  count  of  the  information 
upon  which  appellant  was  convicted  discloses 
that  it  does  not  set  forth  sufiicient  acts  to 
constitute  an  offense.  The  acts  alleged,  in 
and  of  themselves,  do  not  show  that  appellant 
was  playing  a  game  with  a  device  that  de- 
termined who  was  the  loser  or  the  winner. 

Franklin,  J.  {dissenting) . — ^I  cannot  agree 
with  the  court  in  the  disposition  made  of 
this  case.  This  proceeding  is  technically  what 
is  known  as  an  '^agreed  case."  While  it  is 
criminal  in  its  form,  it  is  brought  for  the 
purpose  of  obtaining  the  opinion  of  the  court 
as  to  whether  or  not  what  is  commonly 
knowi)  as  race-track  gambling  is  permissible 
through  the  operation  of  the  pari  mutuel 
system  of  betting.  It  is  obvious  from  an 
examination  of  the  record  presented  that  the 
end  sought  is  not  an  adjudication  by  the 
court  of  the  guilt  or  innocence  of  the  defend- 
ant, but  a  judicial  expression  which  will 
determine  wliether  resorts  may  be  maintained 
In  this  state  for  public  gambling  at  race- 
tracks provided  the  plan  adopted  is  a  pooling 
scheme  with  a  pari  mutuel  machine  and  oper- 
ator, race-track,  horse-races  and  other  para- 
phernalia as  essentials  of  the  project.  In 
the  brief  of  the  Attorney  General  supple- 
menting that  of  the  defendant  in  favor  of 


reversing  the  judgment  of  oonvietlon,  th« 
matter  is  thus  frankly  stated: 

[418]  'The  cause  is  submitted  to  the  court 
upon  the  briefs  of  appellant  and  respondent, 
for  the  purpose  of  having  this  court  definitely 
pass  upon  the  question,  so  that  thoee  inter- 
ested in  the  pari  mutuel  machine,  so  far  as 
they  may  be  conducive  to  encouraging  horse- 
racing  within  the  state  of  Arizona,  may  be 
advised  of  their  rights  to  operate  such  ma- 
chines with  impunity." 

An  information  in  four  counts  was  filed, 
a  jury  was  waived,  and  the  cause  was  sub- 
mitted to  the  superior  court  on  an  agreed 
statement  of  the  facts.  The  court  found 
the  defendant  guilty  and  based  the  oonvio- 
tion  on  the  first  count  of  the  information, 
which  happens  to  be  very  awkwardly  drawn 
and  subject  to  exceptions  according  to  the 
rules  of  pleading  applicable  to  criminal  in- 
formations. 

A  proceeding  of  this  kind  ou^t  not  to 
be  encouraged  by  the  courts.  I  know  of  no 
law  which  authorizes  it.  If  such  a  practice 
is  to  be  sanctioned,  it  needs  no  comment 
to  emphasize  the  evils  which  may  ensue  from 
the  practice  in  invoking  the  exercise  of  ju- 
dicial power,  not  to  decide  an  existing  con- 
troversy, but  to  establish  a  rule  for  con- 
trolling future  conduct.  Parties  who  wish 
for  advice  in  such  matters  should  consult 
lawyers. 

The  function  of  courts  upon  elementary 
principles  of  sound  public  policy  must  be 
confined  to  the  determination  of  a  present 
actuality. 

The  notion  is  thus  stated  in  California  ▼. 
San  Pablo,  etc.  R.  Co.  149  U.  S.  303,  314, 
37  U.  S.  (L.  ed.)  747,  13  S.  Ct.  876,  878: 

**The  duty  of  this  court,  as  of  every  ju- 
dicial tribunal,  is  limited  to  determining 
rights  of  persons  or  of  property,  which  are 
actually  controverted  in  the  particular  case 
before  it.  When,  in  determining  such  rights, 
it  becomes  necessary  to  give  an  opinion  upon 
a  question  of  law,  that  opinion  may  have 
weight  as  a  precedent  for  future  decisions. 
But  the  court  is  not  empowered  to  decide 
moot  questions  or  abstract  propositions,  or 
to  declare,  for  the  government  of  future  cases, 
principles  or  rules  of  law  which  cannot  affect 
the  result  as  to  the  thing  in  issue  in  the 
case  before  it.  No  stipulation  of  parties 
or  counsel,  whether  in  the  case  before  the 
court  or  in  any  other  case,  can  enlarge  the 
power,  or  affect  the  duty,  of  the  court  in 
this  regard." 

[419]  Even  in  a  civil  cause  which,  by  virtue 
of  a  statute  (paragraph  610,  Kev.  Stats. 
[Civ.  Code]  1913),  may  be  submitted  under 
certain  circumstances  on  an  agreed  statement 
of  the  facts,  courts  will  not  consider  an 
agreed  case  which  is  not  a  real  case,  but 
one  simply  intended  to  secure  the  opinion 
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of  tlie  judges  as  a  guide  for  future  conduct 
Such  a  remedy  is  not  intended  to  enable 
parties  to  use  the  court  as  advisory  in  their 
business  and  pursuits,  and  any  attempt  to 
obtain  the  opinion  of  the  court  upon  a  ques- 
t'on  of  law  through  the  instrumentality  of 
a  supposititious  case  is  regarded  as  repre- 
hensible, and  the  party  offending  may  be 
punished  for  contempt.  See  Submission  of 
Controversy,  37  Cyc.  346. 

If  these  ''agreed  cases"  are  to  be  tolerated, 
however,  I  think  it  behooves  the  court  not 
to  over-emphasize  on  the  technique  of  legal 
pleading,  with  no  emphasis  at  all  upon  poli- 
cies and  principles.  In  these  kinds  of  cases 
the  pleadings  are  as  the  dead  bark  of  the 
tree  and  the  facts  of  the  case  as  the  roots 
and  the  living,  growing  inner  core.  The  in- 
formation, as  I  have  said,  is  in  four  counts. 
Some  of  these  counts,  in  my  opinion,  under 
the  liberal  rules  of  pleading  allowed  by  the 
Code,  are  good.  The  demvrer  interposed 
was  a  general  demurfer  and  apparently  a 
formal  one.  If  any  of  the  counts  are  good, 
the  demurrer  was  properly  overruled.  No 
argument  is  made  in  this  court,  either  orally 
or  in  the  briefs,  against  the  sufficiency  of 
the  information.  The  office  of  an  information 
is  to  apprise  the  defendant  as  to  the  offense 
with  which  he  is  charged.  Here  the  defend- 
ant stipulated  the  facts  of  the  case.  An 
agreed  case,  where  it  is  permitted,  takes  the 
place  of  pleading.  As  in  this  court,  so  in 
the  lower  cgurt  perhaps,  no  contention  as 
to  the  pleading  was  urged  or  desired.  If 
the  lower  court  felt  it  to  be  a  duty  to  en- 
tertain the  proceeding  at  all,  I  think  it  was 
right  in  not  looking  narrowly  at  the  informa- 
tion, but  broadly  at  the  facts  to  ascertain  if 
those  facts  were  criminal  in  their  nature, 
and  I  think  this  is  eminently  a  proper  case 
for  this  court  to  heed  the  admonition  of 
section  1170  of  the  Penal  Code  of  1913,  as 
follows : 

"After  hearing  the  appeal,  the  court  shall 
give  judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties, 
and  no  judgment  in  any  criminal  case  shall 
be  reversed  for  technical  [420]  error  in  plead- 
ing or  proceedings  when  upon  the  whole  case 
it  appears  that  substantial  justice  has  been 
done." 

In  1900  an  act  was  passed  "to  prohibit 
gambling  in  the  territory  of  Arizona."  Chap- 
ter 92,  Laws  1909.  Its  provisions  have  been 
translated  into  the  Penal  Code  of  1913  as 
follows : 

"319.  Every  person  who  shall  deal,  carry 
on,  or  open,  or  caused  to  be  opened,  or  who 
shall  conduct,  either  as  owner,  proprietor 
or  employee,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  lasquenet, 
rouge-et-noir,  rondo,  vingt-un  or  twenty-one, 


poker,  stud  poker,  draw  poker,  bluff,  fan-tan, 
thaw,  seven  and  one-half,  chuck-a-luck,  black 
jack,  or  any  similar  game  whatsoever,  played 
with  cards,  dice  or  any  other  device,  and 
every  slot  machine  or  machine  of  like  char- 
acter whether  the  same  be  played  for  money, 
checks,  credits  or  any  other  representative 
of  value  within  the  state  of  Arizona,  shall 
be  guilty  of  a  misdemeanor,  and  upon  con* 
viction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor 
more  than  three  hundred  dollars  or  by  im- 
prisonment for  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment. 

"320.  If  any  proprietor,  owner  or  part 
owner,  lessee,  manager  or  any  person  having 
management,  supervision  or  control,  tempo- 
rary or  permanent  of  any  gambling-house  or 
other  resort,  maintained  for  gambling  or  of . 
any  saloon  or  of  any  building  in  which  a 
saloon  may  be  situate  shall  permit  any  of 
the  games  mentioned  in  the  preceding  section 
to  be  played  in  such  place,  he  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  punished  as  provided  in  the  pre- 
ceding section. 

"321.  Every  person  who  shall  deal,  carry 
on,  or  open,  or  cause  to  be  opened,  or  who 
shall  conduct,  either  as  owner,  proprietor, 
or  employee,  whether  for  hire  or  not  any 
banking  or  percentage  game  whatsoever  played 
with  cards,  dice  or  any  other  device,  whether 
the  same  be  played  for  money,  checks,  credits, 
or  any  other  representatives  of  value,  within 
the  state  of  Arizona,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be,  punished  by  a  fine  of  not  less  than 
one  hundred  dollars,  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  for  not 
more  than  six  months  or  by  both  such  fine 
and  imprisonment. 

"322.  If  any  proprietor,  owner,  or  part 
owner,  lessees,  manager  or  any  person  having 
management,  supervision,  or  [421]  control, 
temporary  or  permanent,  of  any  gambling- 
house  or  other  resort  maintained  for  gambling 
or  of  any  saloon  or  of  any  building  in  which 
a  saloon  may  be  situate,  shall  permit  any 
of  the  games  mentioned  in  the  preceding 
section  to  be  played  in  such  place,  he  shall 
be  guilty  of  a  misdemeanor." 

The  facts  upon  which  the  superior  court 
based  its  judgment  of  conviction  were  stipu- 
lated to  be  as  follows: 

"It  is  hereby  stipulated  between  the  prose^ 
cution  represented  by  C.  M.  Gandy,  and  the 
defendant  represented  by  G.  P.  BuUard,  that 
the  following  facts  are  true  and  may  be 
considered  in  evidence  in  the  above-entitled 
matter;  both  the  prosecution  and  defense 
waiving  the  method  of  taking  said  testimony 
and  stipulate  that  the  following  agreed  facts 
should  constitute  the  record  evidence  in  the 
above-entitled  proceeding,  to  wit: 
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"That  at  the  state  fair  grounds  in  the 
county  of  Maricopa,  state  of  Arizona,  there 
was  conducted,  but  not  by  this  defendant, 
a  horse-race  between  two  horses,  viz.,  Antilla 
and  H.  B.;  Antilla  being  owned  by  a  man 
by  the  name  of  Stanley  and  H.  B.  by  a 
man  by  the  name  of  Schultz.  That  said 
horse-race  was  held  on  said  fair  grounds  on 
the  mile  track  of  said  fair  grounds  on  the 
said  ninth  day  of  November,  1015.  That 
prior  to  said  race  and  upon  the  same  day 
at  said  fair  grounds  in  said  Maricopa  county, 
the  defendant  conducted  and  operated  a  pari 
mutuel  machine*.  That  said  pari  mutuel 
machine  is  described  as  follows:  Said  pari 
mutuel  machine  is  an  indicator  of  the  num^ 
ber  of  tickets  sold  on  each  horse  in  a  horse- 
race; not  only  an  itemizer  but  a  totalizer  of 
said  tickets.  That  the  tickets  are  two  dollars 
($2.00)  apiece.  At  the  time  of  the  purchase 
of  a  ticket,  the  man  who  sells  it  calls  out 
the  name  of  the  horse  the  ticket  was  pur- 
chased on  to  the  man  who  operates  the  in- 
dicator or  machine;  said  man  registering  the 
ticket  sold.  That  the  pari  mutuel  machine 
registers  like  an  automatic  turnstile  the  num- 
ber of  tickets  sold  upon  each  horse,  and  also 
registers  the  total  number  of  tickets  sold 
upon  the  race.  At  the  moment  the  race  starts 
the  machine  is  closed  and  no  more  tickets 
are  sold  upon  the  race.  After  the  race  is 
run  and  the  result  declared,  all  money  taken 
in  by  the  seller  of  tickets  is  evenly  divided 
among  those  people  who  purchased  tickets 
on  the  winning  horse  less  ten  per  cent 
(10%),  which  is  deducted  by  the  operators 
of  the  machine  as  their  commission.  That 
the  owners  and  operators  of  the  machine  did 
[422]  not  wager  any  money  upon  the  re- 
sult of  the  race,  and  that  the  division  of 
the  money  is  not  determined  by  the  pari 
mutuel  machine  or  by  the  owners  or  operators 
thereof,  but  by  the  result  of  the  l)or8e-race, 
and  that  the  machine  merely  indicates  the 
number  of  tickets  sold  upon  the  different 
horses  in  the  race,  and  the  operators  and 
owners  of  the  machine  merely  divide  the 
money  paid  in  for  tickets  less  their  com- 
mission. 

"It  is  further  stipulated  between  the  prose- 
cution and  the  defense  that  upon  said  ninth 
day  of  November,  1915,  at  said  race-track 
in  Maricopa  county,  state  of  Arizona,  that 
the  defendant  operated  a  pari  mutuel  ma- 
•chine  in  the  manner  in  this  stipulation  de- 
scribed, and  did  sell  tickets  upon  said  race 
in  the  manner  in  this  stipulation  described, 
and  did  subsequent  to  the  race  and  after  the 
result  of  the  race  had  been  declared  divide 
money,  among  those  persons  holding  tickets 
upon  the  winning  horse,  the  total  of  all  the 
money  paid  in  for  tickets  on  said  race  less 
the  commission  for  the  operation  ojF  the  ma- 
^xshine." 


As  in  this  case,  the  view  was  urged  in 
Schmidt  v.  Territory,  13  Ariz.  77,  108  Pac 
246,  that  the  act  "was  more  comprehensive 
in  its  restriction  that  was  desired,  in  that 
it  prohibited  almost  all  kinds  of  games  'in 
nearly  every  place  where  such  games  are 
usually  played,'  and  that  taking  into  con- 
sideration the  history  of  the  times  when  the 
act  waB  passed,  and  the  evil  sought  to  be 
remedied,  the  statute  as  a  whole  must  be 
construed  as  directed  solely  against  the  carry- 
ing  on  of  such  games  by  professional  gam- 
blers; but,"  said  the  court,  "the  rules  of 
construction  invoked  are  only  applicable 
where  the  statute  itself  is  ambiguous,  and 
we  see  no  ambiguity  in  those  provisions  un- 
der consideration." 

What  is  the  scope  and  meaning  of  this 
act?  Its  title  as  originally  enacted  was  "An 
act  to  prohibit  gambling  in  the  territory  of 
Arizona." 

The  rule  of  the  common  law  that  penal 
statutes  are  to  be  strictly  construed,  has 
no  application  to  this  Code.  All  its  pro- 
visions are  to  be  construed  according  to  the 
fair  import  of  their  terms,  with  a  view  to 
effect  its  object  and  to  promote  justice.  Sec- 
tion 5,  Penal  Code. 

Under  this  statute  the  courts  of  the  state 
are  required  to  construe  the  penal  statutes 
of  this  state  liberally  according  to  the  fair 
import  of  their  terms,  and  when  it  can  be 
reasonably  [423]  done,  to  give  each  statute 
such  a  construction  as.  will  enable  it  to  reach 
and  destroy  the  evil  at  which  it  is  aimed. 

To  determine  that  a  case  is  within  the 
intention  of  a  statute,  its  language  must,  of 
course,  authorize  us  to  say  so;  but  "the 
courts  follow  the  reason  and  spirit  of  such 
statutes  till  they  overtake  and  destroy  the 
mischief  which  the  legislature  intended  to 
suppress.  In  doing  so  they  often  go  quite 
beyond  the  letter  of  the  statute."  Lewis' 
Sutherland  on  Statutory  Construction,  2d  ed. 
vol.  2,  p.  1077. 

It  will  be  observed  that  paragraph  310 
prohibits  the  carrying  on,  opening  or  con- 
ducting certain  enumerated  games,  "or  any 
similar  game  whatsoever,  played  with  cards, 
dice  or  any  other  device."  Statutes  of  a 
like  kind  are  found  in  most  of  the  states. 
It  is  clear  that  the  project  of  the  defendant 
would  not  come  within  the  inhibition  of  this 
statute,  because  the  games  specifically  enumer- 
ated are  those  which  have  been  repeatedly 
adjudged  to  be  games  which  require  some 
kind  of  an  apparatus  or  contrivance  upon 
the  manipulation  or  operation  of  which  alone 
the  result  of  the  game  is  determined.  Un- 
der such  a  statute,  the  general  character  of 
such  devices  is  fixed,  and  the  words  "or  any 
other  device"  must  be  construed  ejusdem  gen- 
eris with  the  particular  devices  that  are 
described,  and  in  connection  with  the  games 
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enamcrated  in  the  preceding  portion  of  the 
section. 

This  ifl  the  kind  of  a  statute  that  was 
before  the  court  of  Oklahoma  in  James  t. 
State  (Okla,)  113  Pac.  226,  33  L.R.A.(N.S.) 
627,  where  the  defendant  was  charged  with 
«Hiducting  a  turf  exchange  or  pooling  scheme 
for  betting  on  horse-races,  and  a  conviction 
was  aflSrmed;  but  subsequently  the  court  re- 
ceded from  that  ruling  and  reversed  the  con- 
viction under  that  statute,  applying  the  fa- 
miliar rule  of  ejusdem  generis,  requiring  that 
the  device  alleged  in  the  information  must 
be  a  device  similar  to  those  particularly  de- 
scribed in  the  statute.  See  James  v.  State, 
4  Okla.  Grim.  587,  140  Am.  St.  Rep.  693,  34 
L.R^.(N.S.)  616,  112  Pac.  944.  The  opinion 
of  Judge  Furman  in  113  Pac.  226  is  exhaus- 
tive, and  while  I  agree  that  the  application 
of  the  statute  before  the  court  in  that  case 
was  too  broad,  the  reasoning,  if  applied  to 
statutes  like  sections  321  and  322  of  the 
Penal  Code  of  Arizona  tf  1913,  is  an  un- 
answerable piece  of  logic. 

[424]  These  statutes  have  a  much  broader 
and  more  comprehensive  intention  than  is  to 
be  found  in  sections  319  and  320,  because, 
if  by  interpretation  the  meaning  is  to  be 
restricted  to  the  kinds  of  games  and  devices 
of  a  similar  character  named  in  those  atat- 
utes,  the  Penal  Code  has  been  uselessly  en- 
cumbered with  meaningless  verbiage. 

The  language  of  the  statute  was  skillfully 
framed  in  not  denouncing  as  an  offense  the 
use  of  the  pari  mutuel  machine  by  name,  in 
not  descending  into  too  minute  particulars, 
but  leaving  the  language  broad  enough  to 
comprehend  the  mischief  sought  to  be  de- 
stroyed. One  of  any  considerable  experience 
at  all  must  know  that  rules  of  conduct  to 
be  effective  must  necessarily  be  expressed 
in  general  term^  and  depend  for  their  appli- 
cation upon  circumstances;  and  circumstances 
vary.  The  comprehensive,  absolute  and  un- 
qualified expressions  used  by  the  legislature 
show  that  they  regarded  this  species  of  gam- 
bling as  a  serious  evil,  and  they  desired 
to  suppress  it,  and  for  reasons  which  they 
considered  satisfactory  they  saw  fit  not  to 
permit  it  under  any  circumstances.  In  the 
contest  between  the  police  and  the  betting 
confraternity,  much  ingenuity  has  been  shown 
by  the  votaries  of  sport  in  devising  means  for 
evading  the  terms  of  such  like  enactments, 
and,  owing  to  the  diversity  in  the  statutes, 
there  is  a  consequent  crop  of  legal  decisions 
showing  considerable  divergence  of  judicial 
opinion. 

This  is  largely  due  to  the  law-making  power 
in  attempting  to  regulate  human  conduct  by 
particularizing  too  much  and  failing  to  gen- 
eralize by  expressing  their  meaning  in  terms 
so  that  the  mischief  sought  to  be  avoided 
could  receive  the  application  of  the  gtatute  as 


the  varying  circumstances  of  the  particular 
case  arise. 

This  seems  to  have  been  recognized  in  an 
early  English  statute  against  gambling,  where- 
in the  preamble  to  the  act  recited:  '^Divers 
and  many  subtle,  inventive  and  crafty  per- 
sons have  found  and  daily  find  many  and 
sundry  games  and  plays.'* 

If  the  legislature  sought  to  prohibit  the 
conduct  and  operation  of  banking  and  per- 
centage games  by  any  deviee  whatsoever,  it 
is  well  that  it  used  general  terms;  for,  if 
it  had  attempted  to  do  so  by  a  particular 
name,  the  legislation  would  [425]  have  lagged 
far  behind  the  ingenuity  of  those  who  would 
see  profit  in  devising  new  methods  or  schemes 
for  Its  evasion. 

It  is  not  enough  to  say  that  there  is  no 
law  against  horse-racing.  That  is  a  sport 
recognized  and  encouraged  by  the  legislation 
of  this  state.  This  would  be  as  idle  as  to 
say  the  law  frowned  upon  the  great  American 
sport  of  baseball.  But  it  is  ridiculous  to  say 
that  a  horse-race  is  permitted  for  the  pur- 
pose of  gambling  upon  the  result  of  it,  or 
that  thereby  it  is  the  public  policy  of  the 
state  to  encourage  the  citizen  to  stake  his 
substance  upon  a  wager  that  the  mare  "An- 
tilla"  could  beat  the  horse  "H.  B."  in  a 
race  of  half  a  mile.  It  is  not  enough  to  say 
that  there  is  no  law  against  laying  a  wager 
on  the  result  of  a  horse-race,  or  that  defend- 
ant did  not  do  any  betting.  Those  are  not 
matters  involved  here  at  all.  The  question 
is:  Did  the  defendant  conduct  or  operate 
a  banking  or  percentage  game  played  with 
a  device  for  money,  checks  or  credits,  or  any 
other  representative  of  value  T  "Game," 
"gaming"  and  "gambling"  are  terms  of  al- 
lied meaning,  as  I  speak  of  them.  They  are 
difficult  exactly  to  define  or  adequately  to 
distinguish,  but  are  associated  with  the  stak- 
ing of  money  or  money's  worth  on  the  re- 
sult of  a  game. 

The  word  "device"  is  not  technicallv  de- 
fined  in  the  law,  and  must  therefore  be  given 
its  common  acceptation.  The  Century  Dic- 
tionary says: 

"A  scheme  or  plan;  something  devised  or 
studied  out  for  promoting  an  end;  specifical- 
ly something  contrived  for  an  evil  or  selfish 
purpose;  a  wrongful  project,  stratagem  or 
trick." 

"French  PooL  A  contrivance  used  in  bet- 
ting, by  which  betting  money  or  other  thing 
is  or  may  be  won  or  lost;  a  contrivance 
used  to  make  wagers  on  horse-races."  20 
Cyc  849. 

The  invention  is  known  in  France  as  the 
"Paris  mutuels;"  in  Australia,  as  the  "to- 
talizator." This  kind  of  a  pooling  scheme 
doubtless  has  different  names  as  the  exigencies 
of  the  situation  may  require. 
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Mr.  Brown  says  (Common  Words  and 
Phrases,  324)  : 

"This  modern  'pool'  differs  from  that  of 
Siloam  in  two  particulars;  it  is  always  'dis- 
turbed/ and  nobody  who  descends  into  it 
ever  comes  out  cured." 

To  get  an  intelligent  idea  we  must  not 
isolate  the  parts,  and  analyze  the  machine, 
the  race-track,  horse-races,  betting,  etc.,  sep- 
arately. To  do  so  would  be  a  narrow  and 
indefensible  [426]  construction  of  the  statute, 
whereas  the  Code  requires  a  reasonable  and 
forbids  a  strict  construction  of  penal  stat- 
utes. But  we  must  looJc  at  the  facts  col- 
lectively as  they  appear  in  the  stipulation, 
at  the  plan  or  scheme  as  a  whole.  Though 
it  is  proper  to  value  small  parts,  as,  "Sands 
make  the  mountain,  moments  make  the  year," 
yet  we  must  contemplate  collectively,  to  have 
a  just  estimation  of  the  plan  which  defend- 
ant is  charged  with  operating.  As  in  filling 
a  vessel  drop  by  drop,  though  each  may  not 
be  enough,  there  is  at  last  a  drop  which 
makes  it  run  over.  Let  us  not  divide  the 
objects  of  our  attention  into  minute  parts, 
and  think  separately  of  each  part.  But  let 
us  contemplate  the  large  mass  of  facts  found 
in  the  stipulation,  and  in  doing  this  I  am 
persuaded  they  are  criminal  in  their  nature 
as  tested  by  section  321  of  the  Penal  Code, 
as  well  as  of  several  other  statutes  which 
will  hereafter  be  mentioned. 

In  this  connection  I  quote  with  approval 
the  language  of  Judge  Furman  as  applicable 
to  sections  321  and  322  of  the  Arizona  Penal 
Code: 

"We  think  that,  by  the  use  of  the  words 
'or  any  device,*  .  .  .  the  legislature  meant 
to  include  every  scheme  or  plan  or  concep- 
tion by  which  the  person  who  opened  or 
conducted  a  house,  room,  or  place  for  betting, 
induced  and  enabled  persons  to  bet  or  lay 
wagers  upon  any  kind  of  game  whatsoever; 
and  that  the  charge  contained  in  tlie  informa- 
tion constituted  a  violation  of  this  section  of 
our  law;  and  that  the  purpose  of  this  statute 
was  not  aimed  exclusively  at  any  particular 
game  or  species  of  games,  but  was  intended 
more  effectually  to  suppress  every  kind  of 
public  gaming  in  the  state  of  Oklahoma,  not 
only  those  then  in  existence,  but  also  those 
that  might  subsequently  be  devised  and  prac- 
ticed. The  great  evil  and  vice  aimed  at  was 
not  the  horse-races,  but  the  seductive  allure- 
ments held  out  to  the  people,  young  and 
old,  to  frequent  gaming-tables  and  indulge  in 
excessive  gaming  and  thereby  become  the 
victims  of  the  professional  gambler."  James 
V.  State  (Okla.)  113  Pac.  226,  229,  33  L.R.A. 
(N.S.)   827. 

I  think  that  the  Attorney  General  has 
easily  been  mislead  in  taking  the  position 
that  the  operation  of  the  pari  mutuel  sys- 
tem of  betting  in   conjunction  with   horse- 


races is  not  forbidden  by  the  gaming  statutes 
of  this  state.  I  am  more  persuaded  of  this 
because  the  case  he  cites  as  authority  for 
the  [427]  position  (James  v.  State,  4  Okla. 
Crim.  687,  140  Am.  St.  Rep.  693,  34  L.BJ^. 
(N.S.)  515,  112  Pac.  944),  emphatically 
declared  that  the  conduct  of  turf  exchanges 
for  betting  upon  horse-races  constituted  com- 
mon gambling-houses  and  are  nuisances  per 
8€,  That  "under  section  5771  of  Snyder's 
Ck)mpiled  Laws  of  Oklahoma  of  1909,  their 
operation  may  be  enjoined;  they  may  be 
abated  as  provided  in  chapter  71  of  said 
laws;  and  under  section  2465  of  said  laws 
their  operation  constitutes  a  misdemeanor, 
and  those  who  conduct  them  may  be  prosecut- 
ed criminally  and  have  inflicted  upon  them 
the  punishment  prescribed  by  section  2032." 
See  also  State  v.  Lawrence,  9  Okla.  Crim. 
16,  130  Pac.  508.  These  Oklahoma  cases  are 
learned  expositions  of  the  law  on  the  subject 
of  gaming  statutes,  and  well  worth  perusing. 
The  statutes  cited  from  Oklahoma  have 
found  expression  in  the  laws  of  Arizona.  See 
following  sections  of  the  Penal  Code  of  Ari- 
zona of  1913:  Sections  322,  335,  317,  383, 
386,  and  the  case  last  cited  from  Oklahoma 
will  show  the  relevancy  of  these  Code  cita- 
tions from  Arizona. 

The  attorneys  for  the  defendant,  however, 
have,  in  my  opinion,  a  much  clearer  concep- 
tion of  the  law  pertaining  to  this  matter. 
In  the  brief  for  the  defendant*  prepared  by 
very  able  criminal  lawyers,  it  is  said: 

"In  Oklahoma  and  Illinois  and  other  states 
it  is  settled  that  horse-racing  is  gaming,  and 
doubtless  in  those  states  where  the  statutes 
have  by  legislative  enactment  or  by  judicial 
construction  been  made  to  mean  that  horse- 
racing  is  gaming,  then  the  pari  mutuel  or 
any  other  kind  of  an  arrangement  for  record- 
ing wagers  on  horse-races  would  be  construed 
as  a  gaming  device,  but  by  no  possible  stretch 
of  judicial  construction  can  it  be  said  that 
section  321  of  the  Revised  Statutes  of  Ari- 
zona [Pen.  Code]  w^ere  intended  by  the  leg- 
islature to  apply  to  a  race-course  or  a  grand- 
stand or  a  place  where  horse-races  were 
conducted,  but  rather  it  is  clear  that  the  said 
section  was  intended  to  prevent  gambling- 
houses  and  such  games  as  are  usually  con- 
ducted in  gambling-houses." 

This  puts  tlie  matter  just  as  it  must  be 
put,  and  if  horse-racing  when  practiced  or 
adopted  for  the  purpose  of  deciding  bets 
is  gaming,  the  matter  is  clear.  It  is  obvious 
that  no  such  exception  as  contended  for  by 
defendant  is  found  in  the  law,  and,  of  course, 
the  courts  must  not  engraft  upon  the  law*  an 
[428]  exception  not  contained  in  it.  It  must 
be  apparent  to  any  mind  that  there  can  pos- 
sibly be  no  reason  for  the  exception  urged 
in  favor  of  this  kind  of  public  gambling,  be- 
cause it  is  engaged  in  on  a  grand-etaad  at 
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the  state  tair  grounds,  or  similar  places.  Acts 
of  this  character  are  just  what  the  statute 
seeks  to  prohibit. 

The  operation  of  the  pari  mutuel  system  of 
public  betting  on  horse-races  in  such  a  multi- 
tude of  people,  and  in  the  presence  of  and 
among  the  men  and  women,  boys  and  girls 
there  assembled,  instead  of  lessening  the  evil 
of  public  gambling  sought  to  be  prohibited, 
would  only  aggravate  it  to  an  alarming  ex- 
tent. The  contention  involves  an  absurdity, 
and  the  argument,  like  Waller's  Eagle,  is 
pierced  by  a  featlier  quivered  from  its  own 
wing. 

This  has  been  interestingly  discussed  in 
the  case  of  State  ▼.  Lawrence,  9  Okla.  Grim. 
16,  130  Pac.  508. 

That  any  kind  of  a  contest  when  practiced 
or  adopted  for  the^purpose  of  deciding  bets 
or  wagers  becomes  gaming,  and  that  a  horse- 
race under  such  circumstances  is  gaming, 
there  can  be  no  doubt.  12  R.  G.  L.  §  17;  20 
Cyc.  pp.  880,  881,  and  the  great  number  of 
authorities  cited  in  the  note  50  to  subd.  6, 
at  page  884.  See  also  State  v.  Falk,  66  Gonn. 
•210,  33  Atl.  913;  Debardelaben  v.  State,  99 
Tenn.  649,  42  S.  W.  684;  Watson  v.  State,  3 
Ind.  123;  Redman  v.  State,  33  Ala.  428; 
State  V.  Stripling,  113  Ala.  120,  36  L.R.A. 
81,  21  So.  409;  Gheesum  v.  State,  8  Blackf. 
(Ind.)  332,  44  Am.  Dec.  771  and  note;  People 
V.  Weithoff,  61  Mich.  203,  47  Am.  Rep.  557, 
16  N.  W.  442;  Shropshire  v.  Glascock,  4 
Mo.  536,  31  Am.  Dec.  189;  St.  Louis  Fair 
Assoc.  ▼.  Garmody,  161  Mo.  566,  74  Am.  St. 
Rep.  671,  52  S.  W.  365;  In  re  Opinion  of 
Justices,  73  N.  H.  625,  6  Ann.  Gas.  689,  63 
Atl.  505. 

"Horse-racing  was  not  the  evil  which  the 
legislature  designed,  by  these  enactments,  to 
forbid.  .  .  .  But  it  was  the  mischievous 
practice  of  gambling  upon  horse-races  which 
the  lawmaker  here  intended  to  reach."  State 
V.  Lovell,  39  N.  J.  L.  463. 

The  injurious  effects  of  the  practice  are 
in  no  way  affected  by  the  plan  or  project 
adopted.  In  this  case  it  was  held  that  a 
place  for  the  sale  of  pools  upon  horse-races 
is  a  disorderly  house.  To  the  same  effect, 
see  State  v.  Nease,  46  Ore.  433,  80  Pac. 
S97. 

[429]  That  a  horse-race  or  a  pari  mutuel 
machine  may  be  adopted  as  essentials  of  a 
gambling  device  I  think,  also,  is  beyond  ques- 
tion. 

I  have  not  read  the  case  of  Tollett  ▼.  Thom- 
as, L.  R.  6  Q.  B.  (Eng.)  514,  but  I  gather 
from  the  expression  of  learned  judges  that 
it  was  held  in  that  case  that  the  use  of 
the  machine  called  the  ''pari  mutuel"  is  a 
mechanical  contrivance,  and  as  such  Is  an 
instrument  of  gaming.  While  the  court  of 
lying's  bench  did  not  decide  that  a  horse- 
race of  itself  was  a  game  of  chance,  it  did 
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decide  that  the  use  of  ths  machine  changed 
it  from  a  lawful  to  an  unlawful  game,  and 
introduced  an  element  of  chance  in  it. 

In  Gom.  v.  Simonds,  79  Ky.  618,  it  was 
aaid: 

"It  is  true,  the  operator  or  owner  of  the 
machine,  by  receiving  five  per  cent  certain, 
without  regard  to  the  issue  of  the  race,  is 
not  guilty  of  gaming  or  betting,  in  a  techni- 
cal sense,  because  he  hazards  nothing;  but 
the  ticket  buyers  are  engaged  in  unlawful 
betting,  whereby  they  either  win  the  money 
of  other  ticket  buyers  or  lose  their  own,  and 
the  machine  is  used  by  the  ticket  buyers  in 
betting,  and  the  operator  or  owner  of  the 
machine  sets  it  up,  exhibits,  and  uses  it 
for  the  ticket  buyers,  and  to  aid  them  in 
unlawful  betting,  whereby  they  win  money 
or  lose  money,  and  we  are  therefore  of  the 
opinion  that  the  evidence  shows  in  this  case 
that  the  accused  set  up,  exhibited,  and  used 
the  machine  known  as  'French  pool;'  that 
it  is  a  contrivance  used  in  betting,  by  which 
betting  money  or  other  thing  is  or  may  be 
won  or  lost,  and  it  is  within  the  description 
of  the  statute." 

It  is  said  in  the  case'  of  Miller  v.  U.  S. 
6  App.  Gas.  (D.  G.)  6,  13,  holding  that  a 
horse-race  may  be  one  of  the  essentials  of 
a  gambling  device: 

"The  reason  and  policy  of  the  law,  as 
well  as  its  comprehensive  language,  apply  as 
well  to  all  games  and  devices  then  existing, 
as  to  all  that  might  be  subsequently  devised 
and  practiced.  That  being  the  object  to  be 
accomplished,  what  could  be  more  grossly 
obnoxious  to  the  provisions  of  the  statute,  or 
more  demoralizing  to  the  community,  than 
the  existence  of  places  for  the  making  and 
selling  of  books  and  pools  upon  horse-races, 
baseball  games,  foot-races,  dog-fights,  cock- 
fights, and  all  other  conceivable  contests  up- 
on which  money  may  be  bet  or  wagered. 
The  great  evil  and  vice  of  the  thing  [430]  is 
not  in  the  horse-race,  the  foot-race,  or  the 
baseball  game  but  in  the  seductive  allure- 
ments held  out  to  people,  young  and  old, 
to  frequent  the  gaming  table,  or  tlie  gambling 
device,  and  to  indulge  in  excessive  betting, 
and  thereby  become  the  victims  of  the  wily 
and  scheming  professional  gambler.  WKiether 
the  game  or  contest  upon  which  the  wager 
is  made  be  a  horse-race,  foot-race,  baseball 
game,  or  what  else,  it  is  quite  immaterial, 
if  the  thing  or  contest  upon  which  the  bet 
or  wager  is  made  be  a  game  of  chance.  It 
has  from  an  early  time  been  held  that  a 
horse-race  is  a  game  of  chance,  and  so  is  a 
game  of  baseball,  and  so  is  a  foot-race,  where 
wagers  have  been  made  upon  them.  Good- 
burn  y.  Marley,  2  Stra.  (Eng.)  1159;  Blax- 
ton  ▼.  Pye,  2  Wils.  Ch.  (Eng.)  809;  Grace 
v.  McEIroy,  1  Allen  (Mass.)  563;  Lynall  v. 
Longbothom,  2  Wils.  Gh.   (Eng!)  36;  People 
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V.  Weithoff,  51  Mich.  203,  47  Am.  Rep.  567, 
16  N.  W.  442.  And  a  horse-race  being  a 
game,  within  the  meaning  of  the  St.  Anne, 
c.  14,  against  gaming,  though  not  specially 
mentioned,  but  being  embraced  in  the  general 
words  'other  game  or  games'  (2  Wils.  309), 
there  can  be  no  reason  for  excluding  horse- 
races from  the  games  contemplated  or  fairly 
embraced  by  the  terms  of  the  act  of  1883." 

Cooley,  J.,  in  the  case  of  People  v.  Weithoff, 
61  Mich.  203,  47  Am.  Rep.  657,  16  N.  W. 
442,  447,  speaking  for  the  court  said: 

"The  word  'game*  is  very  comprehensive, 
and  embraces  every  contrivance  or  institution 
which  has  for  its  object  to  furnish  sport, 
recreation  or  amusement.  Let  a  stake  be 
laid  upon  the  chances  of  the  game,  and  we 
have  gaming.  Eminent  judges  have  thought 
the  pooling  scheme  was  to  be  considered  a 
game.  Tollett  v.  Thomas,  L.  R.  6  Q.  B. 
(Eng.)  514;  ScoUans  v.  Flynn,  120  Mass. 
271,  273.  And  it  was  so  decided  in  Edwards 
V.  State,  8  Lea  (Tenn.)  411.  It  does  not 
furnish  sport,  recreation  or  amusement  ex- 
cept so  far  as  the  excitement  of  the  choice 
of  chances  may  furnish  it;  but  this  is  true 
of  many  contrivances  which  are  always  called 
games  and  which  the  law  aims  to  suppress. 
There  is  no  good  reason  for  a  distinction  be- 
tween pooling  and  such  games." 

In  construing  the  gaming  statutes  of  Col- 
orado, the  supreme  court  of  that  state  said: 

"He  had  a  place,  to  wit,  the  space  adjoin- 
ing the  grand-stand,  kept  for  gambling,  and 
supplied  with  materials  for  [431]  that  pur- 
pose; that  is,  the  table,  the  blackboard,  the 
slips,  and  the  horse-races  then  run,  which 
latter  he  adopted  and  made  a  part  of  his 
establishment,  project,  or  scheme.  These  con- 
stituted a  gambling-table,  establishment,  de- 
vice or  apparatus.  They  were  the  essentials 
of  the  game  as  devised  or.  projected  as  a  means 
to  a  certain  end.  That  plaintiff  in  error 
had  nothing  to  do  with  the  running,  of  the 
races  is  of  no  consequence.  The  acts  and 
instrumentalities  of  others  in  that  respect 
he  adopted,  and  thereby  they  became,  in  l^al 
effect,  his.  It  might  well  be  said  that  his 
establishment,  device  and  apparatus — that  is, 
his  gaming-table — included  the  race-tracks 
and"  the  horses  thereon  to  the  same  extent 
and  effect  as  though  they  were  confined  to 
the  limits  of  the  platform  upon  which  he 
stood  and  operated.  He  brought  them  there 
by  adoption  and  made  them  and  their  acts 
his  for  the  purposes  of  his  plan  of  operation. 
He  and  those  participating  in  the  pools  were, 
in  the  understanding  of  all,  'playing  the 
races.'  As  said  in  Joseph  v.  Miller,  1  N.  M. 
621,  626:  'We  are  unable  to  discover  any 
-distinction  in  general  principle  between  the 
various  methods  that  may  be  adopted  for  de- 
termining by  chance  who  is  the  winner  and 
-who  the  lotfer  of  a  bet — ^whether  it  be  by 


throwing  dice,  flipping  a  copper,  turning  a 
card,  or  running  a  race.  In  either  case  it 
is  gambling.  This  is  the  popular  understand- 
ing of  the  term  "gambling  device,"  and  does 
not  exclude  any  scheme,  plan  or  contrivance 
for  determining  by  chance  which  of  the  parties 
has  won,  and  which  has  lost  a  valuable  stake. 
That  a  horse-race,  when  adopted  for  such 
purpose,  is  a  "gambling  device,"  there  can 
be  no  doubt.'  To  the  same  effect  and  quoting 
the  above  language  is  James  v.  State,  4  Okla. 
Crim.  687,  140  Am.  St.  Rep.  603,  34  L.R.A. 
(N.S.)  516,  112  Pac.  944.  A  horse-race  is 
a  game  and  selling  pools  or  making  books 
upon  the  result  of  a  horse-race  is  gaming, 
because  it  is  betting  on  a  game,  and  is  unlaw- 
ful, though  the  game  itself  be  not  unlawful. 
Swigart  v.  People^,  154  111.  284,  40  N.  E. 
432,  afSrming  the  same  case  in  50  111.  App. 
181;  Edwards  v.  State,  8  Lea  (Tenn.)  411; 
Thrower  v.  State,  117  Ga.  753,  45  S.  E. 
126;  People  v.  Weithoff,  supra;  Miller  v.  U. 
S.  0  App.  Cas.  (D.  C.)  6."  Everhart  v.  Peo- 
pie,  54  Colo.  281,  282,  130  Pac.  1080,  1081. 

[432]  "A  common  law  keeping  a  gaming- 
house was  an  offense  before  any  sort  of 
game  was  prohibited,  and  was  punished  when 
gaming  was  not  even  against  public  policy, 
when  the  courts  recognized  such  contracts, 
and  by  solemn  judgment  made  the  loser  pay 
his  bet.  But  to  maintain  a  place  for  the 
purpose  of  inducing  men  to  gather  and  game 
was-  a  common  nuisance,  because  of  its  ten- 
dency to  corrupt  morals  and  ruin  fortunes. 
U.  S.  V.  Dixon,  4  Cranch  C.  C.  107,  26  Fed. 
Cas.  No.  14,970.  The  game  might  be  harm- 
less, or,  if  in  private,  only  the  immediate 
actors  would  be  affected;  but  when  the  public 
were  invited,  when  there  were  always  present 
those  ready  and  anxious  to  stake,  when  the 
gains  of  one  incited  others  to  participate, 
when  the  pride  of  public  success  stimulated 
the  winner,  and  the  loser  attempted  to  hide 
the  mortification  of  defeat  by  a  bold  front 
until  the  last  coin  was  gone,  the  law  was 
bound  to  interfere.  The  English  rule  and 
our  own  statute  are  both  based  on  the  recog- 
nition of  the  cumulative  evil  which  may  in- 
here in  a  multiplicity  of  acts  not  themselves 
criminal."  Thrower  v.  State,  117  Ga.  763, 
46  S.  E.  126. 

In  State  y.  Mathis,  206  Mo.  604,  121  Am. 
St.  Rep.  687,  105  S.  W.  604,  the  defendant 
was  convicted  of  keeping  gambling  devices, 
to  wit,  two  poker-tables  and  one  crap-table 
designed  for  playing  games  of  chance  for 
money  and  property.     The  court  said: 

"A  further  contention  is  that  the  game 
of  poker  cannot  be  played  by  means  of  a 
table  alone,  but  that  the  thing  that  is  adapt- 
ed, devised  and  designed  for  the  purpose  of 
playing  such  game  is  an  ordinary  deck  of 
playing  cards.  The  primary  object  of  the 
statute  was  to  prevent  gambling,  by  prohibit- 
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ing  the  setting  up  or  keeping  any  kind  of 
table  or  gambling  derice  for  the  purpose  of 
piajing  any  game  of  chance  for  money  or 
property,  and, ,  although  cards  or  dice  may 
be  necessary  to  be  used  in  conjunction  with 
such  table  or  device  in  order  to  play  such 
game  of  chance,  it  is  none  the  less  a  gambling- 
table  or  device  when  used  in  conjunction  with 
carda  or  dice  for  the  purpose  of  playing  a 
game  of  chance  for  money  or  property.  State 
T.  RosenbUtt,  185  Mo.  114,  83  8.  W.  075; 
SUte  V.  Locket,  188  Mo.  415,  87  S.  W.  470." 

[433]  Additional  authorities  might  be  cited 
in»numbers,  but  those  used  throw  light  upon 
every  phase  of  the  matter  before  us,  and  I 
shall  stop. 

The  laws  against  gaming  in  this  state  are 
vezy  broad  and  comprehensive.  Most  of  the 
states  in  providing  for  the  punishment  of 
gaming  commonly  specify  such  games  as 
would  under  accepted  rules  of  construction 
restrict  the  criminal  penalties  to  the  specific 
games  mentioned  and  to  others  which  were 
similar.  The  statute  of  Arizona  is  not  of 
this  character,  and,  so  far  as  1  am  aware, 
section  321  of  the  Penal  Code  has  no  counter- 
part in  any  other  jurisdiction.  If  it  be  more 
comprehensive  in  its  restriction  than  is  de- 
sired, the  policy  of  its  repeal  or  amendment 
is  a  matter  that  must  receive  the  attention 
•of  the  law-making  power.  With  the  wisdom 
of  its  policy  the  courts  have  nothing  to  do. 
An  act  entitled,  **An  act  to  create  a  state 
racing  commission  and  to  regulate  and  con- 
trol horse-race  meetings,  and  authorize  the 
use  of  the  pari  mutuel  system  where  horse- 
race meetings  are  conducted,"  was  passed  by 
the  last  legislature.  The  Governor,  however, 
disapproved  the  measure  for  reasons  satis- 
factorv  to  himself  and  it  did  not  become 
a  law.  No  doubt,  those  to  whom  the  privi- 
lege might  be  given  to  operate  this  kind  of 
a  pooling  scheme  for  public  betting  would 
derive  a  large  revenue  therefrom,  just  as  a 
concession  in  any  other  form  that  would 
minister  to  the  passion  and  weakness  of  men, 
■or  to  their  folly  and  gullibility,  would  bring 
big  returns. 

It  is  probably  not  contemplated  that  a  fair 
association  whose  corporate  life  has  been 
granted  by  the  state,  and  which  is  under  the 
control  of  public  officers,  should  claim  the 
right  to  authorize  and  rent  a  place  for 
gambling  at  the  fair  grounds.  In  the  ab- 
sence of  specific  legislation  this  would  be 
somewhat  novel.  But,  nevertheless,  those  per- 
sons whose  tastes  and  wishes  can  be  gratified 
only  by  this  species  of  public  gambling  at 
race-tracks  must  find  relief  in  legislative  ac- 
tion, for  no  right-thinking  person  would  liko 
to  see  the  odious  spectacle  of  the  courts  of 
his  state  pioneering  in  the  path  of  legisla- 
tion that  must  be  left  open  exclusively  to 
•another  branch  of  the  government.    Such  an  . 


undertaking  will  infiict  a  wound  upon  the 
law  which  nothing  can  heal,  for  one  step  in 
this  respect  opens  the  door  for  others  which 
are  sure  to  follow.  The  public  policy  of  this 
state  must  be  announced  by  the  law-making 
[434]  power,  not  by  the  courts.  The  duty 
of  the  courts  is  jus  dicere,  not  jus  dare. 

That  the  use  of  the  pari  mutuel  machine 
requires  the  inten'ention  of  other  agencies 
does  not  acquit  the  defendant.  He  adopted 
those  agencies  as  a  part  of  his  plan  or  scheme 
in  violation  of  the  law,  and  he  may  not  be 
relieved  of  the  penalty  by  any  such  sub- 
terfuge as  is  shown  in  this  case. 

A  judgment  should  be  entered  dismissing 
the  appeal  because  the  proceeding  is  sham. 
If  the  appeal  is  entertained,  however,  this 
court  should  cut  at  its  root  and  substance, 
unfrock  it  of  the  mechanical  parts,  ignore 
the  dead  wood  and  the  shadow  of  dry  legal 
rules,  and  look  broadly  at  the  stipulated  facts. 
Our  vision  of  the  forest  must  not  be  obscured 
by  a  tree. 

As  apropos  of  the  gaming  laws  of  Arizona, 
the  remarks  of  Mr.  Blackstone  made  on  a 
r48um4  of  the  commondaw  and  statutory  pro- 
visions of  England  pertaining  to  gaming  may 
be  quoted  with  profit.  Said  the  great  com- 
mentator : 

"Thus  careful  has  the  legislature  been  to 
prevent  tlie  destructive  vice:  which  may  show 
that  our  laws  against  gaming  are  not  so  de- 
ficient as  ourselves  and  our  magistrates  in 
putting  those  laws  into  execution."  2  Cooley's 
Blackstone,  p.  1344. 

While  I  am  convinced  that  a  judge,  when 
he  wishes  to  air  his  individual  opinions  of 
law,  ordinarily  should  be  willing  to  pay  for 
the  same  at  the  current  advertising  rates,  and 
not  aid  unduly  to  stuff  these  "fellows  in 
buckram,"  nevertheless,  in  palliation  of  such 
prolixity,  I  can  only  say  that  my  Brothers 
have  grievously  erred,  and  grievously  have 
I  gibbeted  the  error. 

In  this  wise,  and  in  the  light  of  our  stat- 
utes and  the  adjudicated  cases,  the  judgment 
of  conviction  ought  to  stand. 

I  therefore  dissent. 

NOTE. 

The  reported  case  holds  that  operating  at 
a  race  track  a  "French  pool"  or  "pari  mutuel" 
is  not  within  a  statute  forbidding  any  "bank- 
ing or  percentage  game."  The  pool  in  ques- 
tion is  described  as  a  device  whereby  the 
operator  issued,  for  a  fixed  sum,  to  each 
person  desiring  to  bet,  a  ticket  bearing  the 
name  of  the  horse  selected  by  him.  At  the 
conclusion  of  the  race  a  commission  was 
taken  out  of  the  total  sum  received  and  the 
balance  distributed  among  the  holders  of  the 
tickets  bearing  the  name  of  the  winning 
horse.    The  question  what  constitutes  buying 


180 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


or  selling  pools  within  a  statute  against 
gaming  is  discussed  in  the  note  to  Com.  v. 
Sullivan,  Ann.  Cas.  1916B  08. 


MATTER  OF  FOLEY. 


California  Supreme  Court — June  21,  1916. 
172  Cal.  744;  15S  Pac.  1084. 


Food  ^  Reenlation  of  Sale  of  Egss  — 
Validity. 

St.  1915,  p.  1163,  declaring  that  any  dealer 
Belling  eggs  imported  from  without  the 
Unit^  S^tes  shall  stamp  each  ^gg  "Import- 
ed" and  shall  display  at  his  place  of  business 
a  sign  "Imported  Eggs  Sold  Here/'  but  which 
did  not  require  the  dealer  to  disclose  the  age 
of  his  imported  eggs,  is  not,  in  view  of  the 
fact  that  in  portions  of  the  state  of  Cali- 
fornia eggs  can  be  imported  from  foreign 
countries  in  a  shorter  time  than  they  can 
come  from  other  portions  of  the  state  and 
United  States,  a  valid  exercise  of  the  police 
poorer,  and  is  void  as  interfering  with  for- 
eign commerce,  it  being  obvious  that  the  pur- 
pose of  the  statute  was  not  to  protect  the 
public  health  against  unwholesome  eggs,  but 
merely  to  prejudice  buyers  against  imported 
eggs  in  favor  of  the  local  product,  it  appear- 
ing that  the  statute  as  written  would  place 
all  imported  eggs,  regardless  of  the  distance 
they  were  transported,  on  the  same  footing 

[See  note  at  end  of  this  case.] 

Original  application  by  W.  M.  Foley  for 
writ  of  habeas  corpus.  The  facts  are  stated 
in  tlie  opinion.    Wbit  issued. 

John  L.  MoNab  and  JJ.  E.  Wakeman  for 
petitioner. 

C.  M.  Fickert  and  Louis  Ferrari  for  re- 
spondent. 

[744]  Melvin,  J.— Petitioner  is  held  in 
custody  by  the  chief  of  police  of  the  city 
and  county  of  San  Francisco,  having  been 
arrested  upon  three  criminal  charges  based 
upon  the  violations  of  certain  provisions  of 
chapter  615  of  the  statutes  of  California. 
(Stats.  1915,  p.  1163.)  The  charges  are  (1) 
that  petitioner  offered  for  sale  and  had  in 
his  possession  certain  eggs  theretofore 
shipped  from  the  Dominion  of  Canada  into 
the  United  States  without  having  stamped  or 
printed  upon  one  end  of  each  egg,  in  black- 
faced  letters  not  less  than  one-eighth  of  an 
inch  in  height,  the  word  "Imported;"  (2) 
that  he  received  certain  eggs  which  had  been 
produced  in  the  Dominion  of  Canada  and 
shipped  into  the  United  States,  without  mak- 
ing a  report  to  the  state  board  of  health  as 


provided  by  statute;  and  (3)  thai  he  sold 
and  offered  for  sale  at  his  place  of  busi- 
ness ^gs  imported  from  Canada,  without 
[746]  displaying  at  said  place  a  sign  in- 
scribed, "Imported  Eggs  Sold  Here.'' 

Petitioner  contends  that  the  statute  which 
he  is  accused  of  violating  is  unconstitutional 
and  void,  in  that  it  imposes  unreasonable  re- 
strictions upon  him;  that  by  and  through  it 
the  legislature  attempted  to  violate  that  part 
of  the  constitution  of  the  United  States  which 
commits  to  Congress  the  exclusive  power  to 
regulate  foreign  commerce;  that  it  imposes  a 
burden  equivalent  to  a  tax  upon  artiqjea 
which  are  the  subject  of  foreign  commerce, 
based  solely  upon  their  foreign  quality,  and 
unjustly  discriminates  in  favor  of  the  citizens 
of  one  state. 

Respondent  seeks  to  defend  the  statute  up- 
on the  ground  that  it  is  a  proper  police  meas- 
ure intended  for  the  protection  of  the  public 
from  the  sale  of  stale  and  unwholesome  eggs. 
If  that  be  its  purpose,  the  statute  was  very 
faultily  drawn,  because  it  does  not  tend  in 
any  way  to  accomplish  that  end.  It  provided 
no  method  of  inspection;  no  protection 
against  the  inferior  quality  of  eggs  placed 
on  sale;  and  no  requirement  that  tlie  time 
of  production,  the  method  of  shipment,  or 
manner  of  attempted  preservation  of  the  eggs 
should  be  advertised.  It  merely  enjoins  upon 
the  dealer  in  imported  eggs  the  onerous  and 
expensive  duty  of  advertising  elaborately  the 
fact  that  they  were  not  produced  in  the  Unit- 
ed States.  Its  only  result  would  be  not  to 
protect  the  public  from  the  sale  of  stale  eggs, 
but  to  aid  the  domestic  producer  by  appeal- 
ing to  the  prejudices  of  people  against  eggs 
produced  in  foreign  lands. 

"Imported"  eggs  are  not  necessarily  stale 
or  unwholesome  eggs,  and  the  advertising  of 
such  eggs  as  coming  from  some  place  without 
the  United  States  tends  in  no  manner  to  pro- 
tect the  health  of  the  California  public.  It 
is  a  matter  of  common  knowledge  that  eggs 
may  be  shipped  to  any  part  of  California  from 
British  Columbia  more  promptly  than  from 
the  state  of  Maine  or  from  Florida,  and  eggs 
from  northern  Mexico  could  be  delivered  soon- 
er in  San  Diego  than  those  produced  in  Peta- 
luma.  There  is  therefore  no  protection  to  the 
public  from  the  sale  of  stale  or  unwholesome 
eggs  afforded  by  this  statute,  and  it  is  not 
defensible  as  a  health  measure. 

This  court,  something  more  than  a  decade 
ago,  declared  unconstitutional  an  act  requir- 
ing all  fruit  shipped  or  offered  for  shipm^it 
to  be  labeled  with  the  name  of  the  county 
and  [746]  locality  wliere  it  was  grown.  It 
was  said  in  plain  terms  that  the  legislature 
may  not,  under  the  guise  of  police  regulations, 
enact  laws  which  do  not  pertain  to  the  pro- 
tection of  the  public  health  or  morals  but 
which   do   impose  onerous   and   unnecessary 
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burdens  upon  business  and  property.  (£x  p. 
UAyden,  147  Cal.  649,  109  Am.  St  Rep.  183, 
I  L.R^.(N.S.)  184,  82  Pac.  315.)  The  stat- 
ute before  us  is  very  burdensome.  It  requires 
the  importer  of  eggs  to  open  the  original 
packages  and  to  bear  the  expense  of  handling 
and  marking  each  egg,  and  by  this  costly 
process  the  purchaser  is  not  assured  that  the 
unmarked  domestic  egg  is  younger  or  sounder 
than  the  one  so  carefully  labeled. 

The  statute  before  us  is  not  at  all  analogous 
to  the  laws  requiring  packages  of  merchan- 
dise to  contain  brands  correctly  Indicating  net 
contents.  Such  laws  have  been  sustained  by 
such  authorities  as  In  re  Agnew,  89  Neb.  306, 
Ann.  Cas.  1912C  676,  35  I..RA..(N.S.)  836, 
131  N.  W.  817,  and  others.  None  of  these 
cases  involved  a  distinction  between  goods 
produced  in  the  United  States  and  those 
manufactured  elsewhere.  The  only  important 
matter  decided  in  the  Agnew  case  was  that  the 
small  retail  packages  shipped  in  larger  con- 
tainers from  outside  the  state  of  Nebraska 
and  placed  upon  the  shelves  of  the  merchant 
had  ceased  to  be  articles  of  interstate  com- 
merce and  had  passed  into  the  commerce  of 
the  state,  being  subject,  therefore,  to  local 
statutes.  And  even  in  so-called  "pure  food" 
statutes,  the  legislature  may  not  impose  op- 
pressive and  unnecessary  burdens. 

Nor  do  the  so-called  oleomargarine  statutes 
furnish  analogues  for  the  act  before  us.    In 
such  cases  as  Ck>m.  v.  Kelly,  163  Mass.  169,  30 
N.  E.  776,  and  People  v,  Arensberg,  105  N.  Y. 
123,  59  Am.  Rep.  483,  11  N.  £.  277,  cited  by 
respondent,  the  courts  were  dealing  with  stat- 
utes which  sought  to  prohibit  the  sale  of  sub- 
stances  colored   to   simulate   in   appearance 
butter   made  from  the  fats  extracted  from 
the  milk  of  cows.    The  principle  of  those  cases 
is  that  a  purchaser  of  a  standard  article  is 
entitled  to  protection  from  deception  which 
may  be  practiced  by  the  alteration  of  the  ap- 
pearance of  one  article  to  make  it  seem  like 
something  entirely  different.    In  the  opinion 
in  the  Arensberg  case  this  fact  is  emphasized 
by  reference  to  the  holding  in  People  v.  Marx, 
99  N.  Y.  377,  62  Am.  Rep.  34,  2  N.  E.  29,  that 
a  statute  was  unconstitutional  which  sought 
to  prohibit  the  manufactursy  for  [747]  use  as 
foody  of  any  oleaginous  substance  not  produced 
from  pure  unadulterated  milk  or  cream.    The 
only  purpose  of  such  statutes  as  the  ones  up- 
held by  the  courts  was  to  prevent  the  sale  of 
oleomargarine  so  colored  as  to  look  like  but- 
ter— ^in  short,  to  guard  the  public  from  fraud. 
(Plumley  v.  Massachusetts,  155  U.  S.  461- 
468,  39  U.  S.   (L.  ed.)   223,  15  S.  Ct.  154.) 
There  is  no  fundamental,  organic  difference 
between  ^ggs  produced  in  Canada  and  those 
laid  this  side  of  the  national  boundary  line. 
Therefore,  the  advertising  requirements  of  the 
Californian  statute  do  not  protect  the  public 
from  that  sort  of  deception  which  foists  upon 


the  unwary  purchaser  an  article  essentially 
different  from  that  which  he  thinks  he  is 
getting. 

This  statute,  if  enforced,  would  invoke 
against  eggs  shipped  from  all  other  oountries 
the  prejudice  against  those  brought  here  from 
China  and  Japan,  involving  of  necessity  long 
sea  voyages.  Proper  statutes  eould  doubt- 
less be  framed,  based  upon  the  age,  manner 
of  packing,  and  method  of  shipment  of  eggs 
brought  into  this  state  from  afar,  and  the 
public  might  be  protected  from  the  danger  of 
purchasing  as  fresh  eggs  those  imported 
under  adverse  conditions.  But  this  is  not 
such  a  statute.  Its  sole  criterion  of  alien 
origin  is  not  proper  finding  of  inferior 
quality,  and  therefore  its  burdensome  exac- 
tions amount  to  an  unjust  attempt  to  exer- 
cise the  police  power.  This  conclusion  makes 
it  unnecessary  to  discuss  the  other  matters 
argued  in  the  briefs,  except  perhaps  we  should 
call  attention  to  the  fact  that  as  to  the  re- 
quirement of  a  report  to  the  state  board  of 
health  no  special  claim  is  made  by  the  statej 
and  it  does  not  appear  from  anything  brought 
to  our  attention  that  the  state  board  of 
health  has  any  function  whatever  to  perform 
with  regard  to  such  report  or  has  been  given 
power  of  inspection  depending  upon  it. 

The  provisions  of  the  act  under  considera- 
tion are  for  the  foregoing  reasons  declared 
void  and  the  petitioner  is  discharged. 

Shaw,  Lorigan,  Henshaw,  JJ.,  and  Angal- 
lotti,  C.  J.,  concurred. 

KOTE. 

Validity   and   Constmction   of  Statnte 
or     Ordinance     Regalating    Sale     of 


Validity : 

Statute,  181. 

Ordinance,  184. 
Construction : 

Ordinance,  186. 

Federal  Pure  Food  and  Drugs  Act,  187. 


ValiOity. 

Statuvb. 

The  regulation  of  the  sale  of  eggs  Is  within 
the  police  power  of  a  state  and: a  reasonable 
regulation  on  that  subject  is  valid. 

In  State  v.  Fairmont  Creamery  Co.  153 
la.  702,  133  N.  W.  895,  42  L.R.A.(N.S.)  821, 
the  statute  under  consideration  read  as  fol- 
lows: "Any  person,  firm,  company,  associa- 
tion or  corporation,  foreign  or  domestic,  doing 
business  in  the  state  of  Iowa  and  engaged  in 
the  business  of  buying  milk,  cream  or  butter 
fat  for  the  purpose  of  manufacture,  or  of 
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buying  poultry,  eggs  dr  grain  for  the  purpose 
of  Bale  or  storage,  that  shall  for  the  purpose 
of  creating  a  monopoly  or  destroying  the  busi- 
ness of  a  competitor  discriminate  between  dif- 
ferent sections,  localities,  communities,  cities 
or  towns  of  this  state  by  purchasing  such 
commodity  or  commodities  at  a  higher  price 
or  rate  in  one  section,  locality,  community, 
city  or  town  than  is  paid  for  the  same  com* 
modity  by  said  person,  firm,  company,  as- 
sociation or  corporation  in  another  section, 
locality,  community,  city  or  town,  after  mak- 
ing due  allowance  for  the  difference,  if  any, 
in  the  grade  or  quality,  and  in  the  actual 
cost  of  transportation  from  the  point  of  pur* 
chase  to  the  point  of  manufacture,  sale  or 
storage,  shall  be  deemed  guilty  of  unfair  dis- 
crimination which  is  hereby  prohibited  and 
declared  to  be  unlawful;  but  prices  made  to 
meet  competition  in  such  locality  shall  not 
be  in  violation  of  this  act;  and  any  person, 
firm,  company,  association  or  corporation  or 
any  officer,  agent,  receiver  or  member  of  any 
such  firm,  company,  association  or  corpora- 
tion found  guilty  of  unfair  discrimination  as 
defined  herein,  shall  be  punished  as  provided 
in  section  ^ye  thousand  twenty-eight  o 
(5028c)  of  the  supplement  to  the  eode, 
1907."  The  act  was  held  not  to  violate  the 
constitutional  provision  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion and  that  the  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens  privil- 
eges or  immunities  which  upon  the  same 
terms  shall  not  belong  to  all  citizens,  the 
court  saying:  "One  of  the  great  legislative 
problems  of  the  day  is  to  protect  fair  competi- 
tion in  the  business  world  without  unduly 
interfering  with  the  freedom  of  contract.  We 
may  properly  presume  that  the  problem  ia 
greater  in  some  lines  of  business  than  in 
others.  In  the  purchase  of  commodities,  the 
methods  of  business  adopted  are  quite  as 
various  as  the  different  commodities*  Methods 
are  adopted  which  are  peculiar  and  limited 
to  dealings  in  a  certain  commodity.  Evil 
practices,  therefore,  may  arise  in  the  busi- 
ness methods  pertaining  to  one  commodity 
which  do  not  obtain  at  all  in  relation  to  other 
commodities.  Practices  may  obtain  which 
contravene  no  statute,  and  which,  neverthe- 
less, would  be  deemed  as  morally  dishonest 
and  detrimental  to  the  public  interest.  If  it 
be  true  that  large  corporations  enter  the 
creamery  business  and  cover  a  large  terri- 
tory, including  many  purchasing  points,  and 
if  it  be  true  that  they  resort  to  methods 
which  would  be  deemed  morally  dishonest  and 
unjust  in  order  to  obtain  a  monopoly  of  the 
creamery  business  in  the  territory  which  they 
80  occupy,  then  a  situation  is  presented 
which  fairly  calls  for  legislative  attention. 
The  legislative  problem  thus  presented  is 
manifestly  a  difficult  one.  The  resulting  legis- 


lation may  not  be  the  best.  But  a  legislative 
act  which  is  directed  against  such  particular 
evil  ought  not  for  that  reason  alone  to  be 
regarded  as  capricious  and  arbitrary  in  it» 
classification." 

In  the  case  last  cit^ed  the  title  of  the  act 
under  consideration  was  also  held  to  be  suf- 
ficient. So  in  Com.  v.  Ellis,  46  Pa.  Super.  Ct. 
72,  the  defendant  was  indicted  for  selling  bad 
eggs  in  violation  of  a  statute  making  it  "un- 
lawful for  any  person  ...  to  sell,  offer 
for  sale,  expose  for  sale,  or  have  in  possession 
with  intent  to  sell,  eggs  that  are  unfit  for 
food,  within  the  meaning  of  this  act."  While 
the  principal  question  was  whether  there  was 
in  fact  a  sale  of  the  bad  eggs  included  in  the 
lot  sold,  the  court  held,  without  discussion, 
that  the  subject  of  the  act  was  sufficiently  ex- 
pressed in  its  title,  which  reads:  "For  the 
protection  of  the  public  health,  by  prohibiting 
the  sale,  offering  for  sale,  exposing  for  sale, 
or  having  in  possession  with  intent  to  sell, 
of  eggs  imfit  for  food,  as  therein  defined,  and 
prohibiting  the  use  of  such  eggs  in  the 
preparation  of  food  products;  providing 
penalties  for  the  violation  thereof,  and  pro- 
viding for  the  enforcement  thereof."  It  was 
also  held  that  the  defendant  could  not  suc- 
cessfully invoke  a  custom  or  usage  of  the 
Philadelphia  Produce  Exchange  which  was 
repugnant  to  the  express  provisions  of  the 
statute,  and  further  that  an  agent  of  the  Pure 
Food  Department  could  not  by  an  alleged 
understanding  with  the  Produce  Exchange 
abrogate  the  plain  provisions  of  the  statute. 

However,  in  State  v.  Jacobson,  80  Ore,  648, 
157  Pac.  1108,  L.R.A.  1916E  1180,  a  statute 
similar  to  that  under  consideration  in  the  re- 
ported case  was  held  to  violate  the  constitu- 
tional provision  giving  to  Congress  the 
power  to  regulate  commerce  between  the 
several  states.  The  statute  was  entitled,  "An 
act  to  regulate  the  sale  of  eggs  that  have  been 
shipped  or  imported  into  the  state  of  Oregon 
from  any  foreign  country,  requiring  the  mark- 
ing of  the  containers  thereof  by  all  persons 
selling  or  offering  the  same  for  sale;  to  regu- 
late the  sale  of  food  and  drink,  the  ingredi- 
ents of  which  are  in  part  composed  of  ^gs 
shipped  or  imported  into  the  state  of  Oregon, 
from  any  foreign  country,  requiring  marking 
of  all  bills  of  fare  or  menu  cards  placed  on 
tables  or  counters  in  establishments,  prepar- 
ing, serving  or  offering  for  sale  any  such  food 
or  drink;  to  regulate  the  placing  of  cards  in 
all  packages  or  wrappers  inclosing  manu- 
factured food  products,  before  being  sold  or 
offered  for  sale,  which  are  composed  wholly 
or  in  part  of  eggs  shipped  or  imported  into 
the  state  of  Oregon  from  any  foreign  country, 
requiring  importers  of  foreign  eggs  to  report 
shipments  to  dairy  and  food  commissioner, 
and  fixing  penalties  for  the  violation  of  any 
of  the  provisions  thereof."     It  provided  in 
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part  that  ''every  person,  firm,  company  or 
corporation    preparing,    serving,    selling    or 
offering  for  sale  any  food  or  drink,  the  in- 
gredients of  which  are  in  part  composed  of 
eggs  shipped  or  imported  into  the  state  of 
Oregon  from  any  foreign  country  shall  dis- 
play in  a  conspiciwns  place  in  his  or  their 
public  salesroom  a  sign  which  shall  not  1m 
less  than  six  inches  in  height  and  three  feet 
in  length,  bearing  the  words  'Imported  Eggs 
Used  Here*  in  black-faced  letters  not  less  than 
three  inches  in  height  and  one-quarter  of  an 
inch  in  width,  npoh  inrhite  groand."    The  gist 
of  the  complaint  was  that  "the  defendant,  J. 
C.  Jacobson,  did  unlawfully  offer  for  sale  and 
^11  in  a  public  salesroom  certain  food,  to 
wit,  a  cake,  the  ingredients  of  which  said 
cake  were  then  and  there  in  part  composed  of 
fggs  shipped  and  imported  into  the  said  state 
of  Or^[on  from  said  foreign  country,  f4)  wit, 
China,  and  did  then  and  there  unlawfully  and 
wilfully  fail  and  neglect  to  display  in  a  con- 
spicuous place  or  any  place  in  said  public 
salesroom  any  sign  whatsoever  bearing  the 
words,    'Imported   Eggs   Used   Here."'    The 
court  in  holding  the  statute  to  be  void  said: 
"Hie  power  granted  to  the  Congress  of  the 
United  States  by  this  constitutional  provision 
is  necessarily  exclusive  whenever  the  subjects 
of  it  are  national  in  their  character  or  admit 
only  of  one  uniform  system  or  plan  of  regu- 
lation.    Bobbins  t.   Shelby   Ck>unty   Taxing 
Diet  120  U.  S.  489,  7  S.  Ct.  692,  80  U.  S.  ( L, 
ed.)  694;  Walling  v.  Michigan,  116  U.  8.  446, 
6  S.  Ct.  454,  29  U.  8.  (1j.  ed.)  691;  Welton  v. 
Missouri    [91  U.  8.  275]  supra;   Cooley  v. 
Philadelphia,  12  How.  299,  13  U.  8.  (L.  ed.) 
996;  Brown  v.  Houston,  114  U.  8.  622,  6  S. 
Ct.  1091,  29  U.  S.  (L.  ed.)  267.    That  portion 
of  commerce  with  foreign  countries  and  be- 
tween the  states  which  consists  in  the  trans- 
portation and  exchange  of  commodities  is  of 
national  importance  and  admits  and  requires 
uniformity  of  regulation.    Such  commerce  is 
therefore    under    the    exclusive    regulatory 
power  of  the  Congress  of  the  United  States. 
Henderson  v.  New  York,  92  U.  8.  259,  23  U.  8. 
(L.  ed.)  543;  Welton  v.  Missouri,- supra;  Chy 
Lung  V.  Freeman,  92  U.  8.  275,  23  U.  8.  (L. 
ed.)  550.    The  section  of  the  statute  in  the 
case  at  bar  deals  with  a  recognized  article  of 
international   commerce,    and    by    its   terms 
places  restrictions  upon  the  sale  of  such  com- 
modity.   The  fact  that  the  basis  of  the  re- 
strictions of  that  part  of  the  act  in  question 
is  solely  the  place  from  whence  the  article  is 
shipped  to  this  state,  and  not  the  distance 
that  it  has  been  transported,  nor  the  time  con- 
sumed in  such  shipment  so  as  to  point  to  the 
fact  that  the  freshness  of  the  product  may 
perchance  be  dimmed,  or,  in  other  words,  the 
fact  that  the  quality,  condition,  or  purity  of 
the  article  of  food  is  not  the  result  aimed  at 
by  the  law  leads  to  the  coiidusfon,  it  seems 


to  us,  that  the  act  is  not  designed  to  prevent 
the  sale  of  impure  or  unwholesome  food,  nor 
to  protect  the  health  of  the  inhabitants  of  the- 
state.  Therefore  it  does  not  call  into  requisi- 
tion the  police  power  of  the  state.  Shipments- 
of  goods  for  a  distance  of  2,000  or  3,000  miles^ 
from  a  sister  state  into  the  state  of  Oregon* 
would  not  be  under  the  restrictions  of  the 
act;  while  such  products  imported  into  the 
state  from  a  foreign  country  and  transported 
for  a  much  less  distance  would  be  subject  to* 
the  requirements  of  the  law.  Foreign  prod- 
ucts and  those  of  other  states  are  alike 
under  the  protection  of  the  Constitution  of 
the  United  States.  Commerce  between  the 
state  of  Oregon  and  the  Dominion  of  Canada* 
or  the  empire  of  Great  Britain  or  with  China 
is  upon  the  same  basis  as  commerce  between 
Oregon  and  any  of  the  sister  states  of  the 
Union;  for  Congress  has  so  declared.  If  the 
state  of  Oregon  should  provide  that  no  one 
could  sell  eggs  from  Iowa  unless  he  placed  in 
his  salesroom  a  sign,  'These  Eggs  Shipped 
from  Iowa,'  and  should  require  no  label  for 
any  other  eggs,  would  anyone  doubt  that 
such  a  statute  would  be  invalid?  Trade  with 
foreign  nations  and  the  state  of  Oregon  must 
be  just  as  free  as  between  the  latter  and  any 
sister  state.  The  restriction  in  the  section  of 
the  act  in  question  must  necessarily  interfere 
with,  impede,  and  obstruct  that  freedom  of 
transportation  and  exchange  between  this 
nation  and  foreign  countries  which  such 
articles  would  upon  their  merits  otherwise 
have.  This  section  of  the  law  is  beyond  the 
power  of  state  legislation  and  is  void.  .  .  . 
The  right  of  a  citizen  both  as  to  his  property 
and  liberty  must  at  times  be  subordinated  to- 
the  well-being  of  the  community  at  large. 
Unquestionably  the  state  has  the  right  to- 
interfere  with  the  property  and  liberty  of  ita 
citizens  without  making  compensation  to 
them  for  such  interference  or  obstruction,  pro- 
vided the  action  is  imperatively  demanded  in 
order  to  conserve  or  protect  public  health,  wel- 
fiire,  or  prosperity.  Sterett,  etc.  Packing  Co. 
V.  Portland  [79  Ore.  260]  154  Pac.  410,  8  Cyc. 
866.  In  the  present  case  the  articles  in  ques- 
tion were  imported  from  a  foreign  country. 
They  are  subject  to  the  pure  food  and  drugs 
act  of  the  United  States.  In  the  state  of 
Oregon  the  statute  makes  a  sale  of  food 
articles  which  do  not  meet  the  standard  set 
for  them  a  penal  offense.  The  health  Qf  the 
public  as  to  articles  of  food  brought  from  a 
foreign  country  and  sold  within  the  state  of 
Oregon  is  fully  protected  both  by  the  federal 
and  the  state  law;  and  there  is  no  imperative 
public  necessity  justifying  the  invasion  of  the 
constitutional  rights  of  citizens  as  to  the  se- 
curity of  their  property  and  the  enjoyment  of 
their  liberty.  .  .  .  The  section  of  the  act 
in  question  does  not  meet  the  tests  prescribed 
for  a  poHce  power  regulation,  and  it  may  be 
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safely  said  that  the  real  purpose  of  the  stat- 
ute was  to  counteract  the  customs  duty  act  of 
the  Congress  of  the  United  States  which  ad- 
mitted eggs  from  foreign  countries  without 
duty.  It  is  discriminatory.  It  places  a  re- 
striction upon  the  sale  of  an  article  of  inter- 
national commerce,  and  imposes  a  condition 
upon  such  sale  only  if  imported  into  the  state 
of  Oregon  from  a  foreign  country.  It  does  not 
affect  the  sale  of  a  like  article  if  produced  in 
Oregon  or  in  any  other  state  of  the  Union. 
The  inevitable  result  of  such  discrimination 
is  to  depress  the  sale  of  the  commodity,  im- 
pede commerce  with  foreign  nations,  and  in- 
vade the  domain  of  legislation  given  to  Con- 
gress, and  it  violates  section  8,  art.  1,  of  the 
United  States  Constitution.  The  section  is 
void." 

Ordinance. 

In  Louisville  v.  Boupe,  6  B.  Mon.  (Ky.) 
591,  the  court  upheld  the  validity  of  an  ordi- 
nance which  prohibited  under  a  penalty  the 
sale  or  offer  for  sale,  within  any  of  the  market 
houses,  etc.  and  during  market  hours,  of 
"articles  of  provision  or  other  kind  of 
marketing,  which  was  sold,  purchased,  or 
forestalled  at  any  place  within  the  city,"  and 
also  prohibited  any  person  residing  within  the 
city,  from  occupying  any  part  of  the  market 
house,  etc.  during  market  hours,  "for  the  pur- 
pose of  selling  or  offering  for  sale,  any  pro- 
visions, etc.,  or  any  kind  of  marketing,  ex- 
cept vegetables  of  their  own  growth,  meat  of 
their  own  slaughtering,  or  flour,  meal  or 
sausage  of  their  make."  The  ordinance  was 
passed  under  an  act  which  authorized  the 
mayor  and  council,  by  ordinance,  "to  define 
the  offense  of  forestalling,  regrating  or  en- 
grossing, and  more  effectually  to  suppress  the 
same  by  adequate  fines  and  penalties,  etc." 
The  court  said:  "The  mayor  and  council 
have  not,  in  these  ordinances,  attempted  to 
punish  the  offense  of  forestalling,  when  com- 
mitted outside  of  the  city,  nor  have  they 
punished  directly  the  offense  of  forestalling 
within  the  city;  but  they  endeavor  to  prevent 
this  latter  offense  by  prohibiting  and  punish- 
ing the  sale  of  articles  at  market  which  have 
been  forestalled  within  the  city;  and  they  en- 
deavor to  prevent  the  former  by  prohibiting 
citizens  from  selling  at  market  anything 
which,  not  being  produced  or  prepared  by 
themselves,  may  have  been  forestalled,  that 
is,  purchased  on  its  way  to  market.  Then, 
regrating  is  buying  and  selling  in  the  same 
market,  or  within  four  miles  of  the  place; 
and  engrossing  is  the  getting  into  one's  pos- 
session, or  buying  up  large  quantities  of  corn 
or  other  dead  victuals,  with  intent  to  sell 
them  again;  and  the  11th  section  is  directed 
to  the  prevention  of  these  offenses.  It  is  bo 
objection  to  the  ordinances  that  they  do  not 
profess  nor  attempt  to  prevent  these  offenses, 


in  every  shape  in  which  they  may  be  com- 
mitted. The  presumption  is  that  the  city 
council  have  exercised  such  power  as  they 
supposed  themselves  to  have;,  to  such  extent 
as  they  deemed  requisite  or  advantageous  for 
the  city,  and  that  they  have  prohibited  and 
denounced  penalties  against  these  offenses, 
when  practiced  in  such  form  as  they  deemed 
most  injurious  to  the  interests  placed  under 
their  charge.  It  might  not  be  deemed  injuri- 
ous to  allow  persons  out  of  the  city,  to  col- 
lect, by  purchase  or  otherwise,  the  marketing 
articles  of  their  neighbors  and  sell  them  in 
the  market  of  the  city,  while  it  might  be 
deemed  injurious  as  tending  to  greater  evil,  to 
allow  citizens  to  do  the  same  thing.  With  the 
policy  of  the  discrimination  we  have  nothing 
to  do.  But  the  presumption  is,  that  if  it  was 
found  to  be  injurious  to  the  body  of  the  citi- 
zens, it  would  be  repealed  or  modified.  The 
question  is,  whether  the  city  council  have 
power  to  prohibH  and  punish  the  sale  in 
market  by  a  citizen,  of  marketing  articles  not 
produced  or  prepared  by  himself.  The  pro- 
hibited act  implies  necessarily  that  the 
articles  have  been,  by  some  means,  collected 
for  the  purpose  of  selling  them  in  the  market, 
which,  in  reference  to  particular  articles, 
might  constitute  regrating  or  engrossing.  It 
furnishes,  also,  a  presumption  that  the  arti- 
cles have  been  purchased  or  contracted  for 
on  their  way  to  market>  which  nuiy  constitute 
the  offense  of  forestalling.  It  may  tend,  also, 
to  enhance  the  price  in  market,  which  is  the 
great  evil  appr^ended  from  each  of  those  of- 
fenses, and  the  city  council  has  power  to  ex- 
tend the  definition  of  the  offense  for  the  very 
purpose  of  preventing  this  evil.  We  are  of 
opinion,  therefore,  that  the  selling  at  market 
of  articles  not  produced  or  prepared  by  tlie 
vendor,  is  so  closely  connected  with  the  of- 
fenses mentioned  in  the  statute,  even  accord- 
ing to  their  definition  by  common  and  statute 
law,  and  constitutes  so  palpable  and  conveni- 
ent a  means  of  committing  those  offenses,  if 
they  do  not  constitute  the  offenses  themselves, 
that  under  the  power  of  defining  and  sup- 
pressing them,  the  mayor  and  council  were 
authorized  to  prohibit  and  denounce  penalties 
against  such  selling;  and  that  even  if  thov 
might  have  included  in  the  prohibition  other 
persons  besides  citizens,  they  were  not  bound 
to  do  so.  Wherefore,  as  the  evidence  proved, 
without  contradiction,  that  the  defendant,  a 
resident  of  the  city  of  Louisville,  did  on  the 
day  mentioned  in  the  warrant,  sell  in  the 
market,  in  market  hour0»  large  quantities  of 
turkeys,  chickens,  eggs,  etc.,  and  was  in  the 
habit  of  doing  so  on.  other  market  days,  and 
there  was  no  evidence,  nor,  upon  these  facts, 
any  .  presumption  bringing  him  within  the 
exception  in  the  ordinance,  if  as  to  all  the 
articles  he  could  be  brought  within  the  ex- 
ception,  we   are  of  opinion   that  judgment 
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should  have  been  rendered  against  him  for 
the  penalty,  and  that  the  police  court  erred 
in  dismissing  the  warrant." 

In  Rochester  v.  Rood,  Hill  &  D.  Supp.  (N. 
Y.)  146,  an  action  in  debt  for  penalty,  it  was 
alleged  that  the  defendant  sold  rotten  eggB 
for  fresh  eggs,  knowing  at  the  time  that  they 
were  rotten,  in  violation  of  an  ordinance  read- 
ing as  follows:  "If  any  person  shall  expose 
for  sale  in  the  market  house  or  elsewhere  in 
said  city,  any  unwholesome,  stale,  emaciated, 
blown,  stuffed,  tainted,  putrid  or  measly  meat, 
poultry  or  other  provisions,  such  person 
shall  forfeit  the  penalty  of  $26  for  each  of- 
fense," etc.  The  court  in  holding  that  the 
ordinance  was  invalid  said:  "The  evidence 
in  the  case  doubtless  brings  it  within  the  of- 
fense as  declared  by  the  ordinance,  and  the 
only  question  is,  whether  such  ordinance  is 
warranted  to  the  extent  enacted  by  the  com- 
mon council,  under  the  powers  conferred  by 
the  charter.  The  only  clause  that  can  be  re- 
lied on  for  this  purpose  is  found  in  the  2d 
subdivision  of  §  8  (Sess.  Laws  of  1834,  p. 
297),  and  is  as  follows:  To  regulate  the 
Tending  of  meats,  vegetables  and  fruits, 
pickled  and  other  fish,  and  to  prescribe  the 
time  and  place  of  selling  the  same,  and  weigh- 
ing and  selling  hay;  and  to  regulate  the 
measuring,  weighing  and  sale  of  coal,  cord- 
Tood,  and  other  fuel,  lumber,  shingles,  salt, 
lime,  fish,  iron,  or  any  other  commodity  ex- 
posed or  intended  to  be  exposed  to  sale  in  the 
t«aid  city,'  etc.  There  is  no  pretense  for  saying 
that  the  power  may  be  derived  from  the  first 
clause  of  the  subdivision,  as  that  is  confined 
to  the  sale  of  meats,  etc.,  etc.,  used  in  the 
strict  and  popular  acceptation  of  the  term. 
Nor  does  the  subsequent  clause  apply,  as  that, 
obviously,  relates  to  the  mode  and  manner  of 
vending  the  articles  there  enumerated,  and 
other  commodities  usually  sold  by  weight  and 
measure.  The  powers  thus  conferred  upon 
the  common  council  are,  in  their  nature, 
penal,  in  derogation  of  the  common  right  of 
the  citizen,  and  upon  familiar  principles 
must  be  strictly  construed.  But,  even  without 
the  aid  of  this  rule  of  construction,  I  see  no 
authority  for  the  ordinance  to  the  extent 
sought  to  be  enforced." 

In  Sharon  v.  Hawthorne,  123  Pa.  St.  106, 16 
Atl.  835,  it  was  charged  that  the  defendant 
purchased  butter,  eggs,  and  other  farm  prod- 
ucts and  sold  the  same  from  house  to  house 
in  violation  of  an  ordinance  providing  as  fol- 
lows: "From  and  after  the  passage  of  thin 
ordinance  it  shall  be  unlawful  for  any  person 
or  persons  to  sell  or  offer  for  sale,  within  said, 
borough,  as  a  hawker,  peddler,  traveling 
merchant,  or  agent,  either  by  sample  or  other- 
wise, any  garden,  farm,  or  dairy  products,  or 
any  other  foreign  or  domestic  goods,  wares 
or  merchandise,  without  having  first  obtained 
from  the  burgess  of  said  borough  a  license  so 


to  do,  and  paying  him  therefor  the  fee  as 
hereinafter  provided."  In  holding  that  the 
ordinance  was  invalid,  the  court  said:  "This 
case  involves  the  validity  of  so  much  of  the 
ordinance  of  the  borough  of  Sharon  as  pro- 
hibits the  selling  or  hawking  within  said 
borough  of  any  garden,  farm,  or  dairy  prod- 
ucts. The  right  to  make  and  enforce  such  or- 
dinance is  expressly  conferred  by  the  Act  of 
April  3,  1851,  commonly  called  the  borough 
law.  If  this  were  all,  the  case  would  be  free 
from  difficulty.  But  the  Act  of  1869,  P.  L. 
890,  provides  that  'any  resident  citizen  of 
Mercer  county  may,  without  other  than  a 
United  States  license,  peddle  farm,  garden, 
and  dairy  products  within  said  county.'  The 
plain  language  of  this  act  protects  the  defend- 
ant below  from  any  attempt  on  the  part  of 
the  borough  to  compel  him  to  take  out  a 
license.  It  is  true  the  Act  of  1869  does  not 
in  terms  repeal  the  section  of  the  Act  of  1851 
conferring  this  power  upon  boroughs.  We  are 
of  opinion,,  however,  that  it  r^eals  this  part 
of  the  borough  law  by  necessary  implication 
so  far  as  Mercer  county  is  concerned.  Its 
terms  are  so  direct  and  so  broad  as  to  con- 
flict with  the  Act  of  1851.  They  cannot  both 
stand." 

In  the  case  of  Re  Snell,  30  U.  C.  Q.  B.  81,  a 
city  by-law  providing  "that  no  person  shall 
buy,  sell,  or  offer  for  sale,  any  game,  fish, 
poultry,  eggs,  butter,  cheese,  grain,  vegetablea, 
or  fruits  exposed  for  sale  or  marketed  within 
the  town  of  Belleville,  until  the  seller  has 
paid  the  market  fees  required  by  by-law  No. 
161,  or  has  obtained  a  ticket  from  the  collect- 
or of  tolls  of  the  market  of  the  town  of  Belle- 
ville, as  provided  for  in  the  27th  section  of 
by-law  No.  161,  and  before  the  hour  of  nine 
o'clock  in  the  forenoon,  during  the  months  of 
June,  July,  and  August,  and  ten  o'clock  dur- 
ing the  rest  of  the  year,"  was  held  to  be  valid. 
The  ordinance  was  passed  under  a  statute 
(9th  subsec.  of  sec.  296,  Consol.  Stat.  U.  C. 
ch.  51)  enacting  that  the  council  shall  have 
power  to  pass  by-laws  "for  preventing  or  reg- 
ulating the  buying  and  selling  of  articles  or 
animals  exposed  for  sale  or  marketed." 

In  Matter  of  Fennell,  24  U.  C.  Q.  B.  238, 
the  following  by-law  was  held  to  be  invalid: 
"No  person  shall  expose  for  sale  any  meat» 
fish,  poultry,  eggs,  butter,  cheese,  grain,  hay, 
straw,  cordwood,  shingles,  lumber,  flour,  wool, 
meal,  vegetables  or  fruit  (except  wild  fruit) 
within  tlie  town  of  Guelph,  at  any  place  but 
the  public  market,  without  having  first  paid 
the  market  fee  thereon,  as  hereinafter  provid- 
ed." In  the  same  case  another  by-law  pro- 
viding that  "the  second  clause  of  by-law  No. 
84  was,  that  meat,  fish,  poultry,  eggs,  cheese, 
grain,  hay,  straw,  cordwood,  shingles,  lumber, 
flour,  wool,  meal,  vegetables,  or  fruit,  except 
wild  fruit,  shall  not  be*  exposed  for  sale  witii- 
in  the  municipality  at  any  other  place  but  in 
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the  market,  before  the  hour  of  twelve  of  the 
clock,  noon/'  was  held  to  be  invalid  as  to 
poultry,  eggs,  etc.  not  mentioned  in  the  Mu- 
nicipal Institutions  Act,  aa  beyond  the  power 
of  the  corporation.  The  court  said:  "We 
think  the  second  section  of  by-law  No.  75,  and 
the  third  section  of  by-law  No.  80,  exceed  the 
powers  given  by  the  act.  They  assume  to  re- 
strain  the  sale  of  the  articles  enumerated  to 
the  market-place,  unless  a  certain  fee  is  paid. 
It  certainly  is  not  warranted  by  Bubsections 
8  or  9.  They  prohibit  the  sale  within  the 
town  of  anv  of  the  articles  mentioned  unless 
a  fee  be  paid,  thus  in  effect  levying  a  tax  on 
all  such  sales  made  within  the  town,  for  the 
words  'market  fee'  import  a  tax  if  the  sales 
are  within  the  market.  Besides,  the  power  to 
prevent  or  regulate  sales  by  retail  in  the  pub* 
lie  streets  is  limited  to  meat,  vegetables,  fruit 
and  beverages;  the  general  power  to  prevent 
and  regulate  the  sale  of  articles  or  ani- 
mals is  limited  to  those  exposed  for  sale 
or  marketed  in  the  open  air;  while  their 
power  to  regulate  the  place  and  manner  of 
selling  is  limited  to  butcher's  meat,  fish,  hay, 
straw,  fodder,  wood  and  lumber.  We  have 
held  that  a  corporation  may  limit  the  sale  of 
fresh  meat  to  shops  and  stalls  provided  in  the 
market  place,  when  reasonable  accommoda- 
tion for  such  business  is  furnished — ^Kelly 
and  the  Corporation  of  Toronto,  23  U.  C.  R. 
425 ;  but  this  by-law  goes  farther,  and  imposes 
a  tax  for  selling  any  of  the  articles  mentioned 
in  every  shop  or  liouse  within  the  town,  ex- 
tending to  things  not  specified  in  the  statute, 
over  the  sale  of  which  the  law  gives  them  no 
control,  except  when  the  exposure  for  sale  is 
in  the  open  air,  or  by  retail  in  the  public 
streets.  For  similar  reasons,  we  think  the 
second  section  of  by-law  No.  84  not  wholly 
sustainable.  It  includes  articles  not  men- 
tioned in  subsection  10,  as  poultry,  eggs, 
cheese,  grain,  shingles,  fiour,  wool,  meal,  vege- 
tables and  fruit,  as  to  which  no  power  is  given 
to  regulate  the  place  of  sale;  and  tiiough  the 
prohibition  to  sell  these  things  except  in  the 
market  is  limited  in  point  of  time,  it  is  not 
the  less  unwarranted  for  the  time  which  the 
prohibition  covers." 

Construction. 
Obdtnancb. 

In  Louisville  v.  Boupe,  6  B.  Mon.  (Ky.) 
591,  the  sale  of  eggs  was  held  to  be  inoluded 
in  an  ordinance  prohibiting  any  person  resid- 
ing within  the  city,  from  occupying  any  part 
of  the  market  house,  during  market  hours, 
for  the  purpose  of  selling  or  offering  for  sale, 
**any  provisions,  etc.,  or  any  kind  of  market- 
ing, except  vegetables  of  their  own  growth, 
meat  of  their  own  slaughtering,  or  flour,  meal 
or  sausage  of  tlieir  make."     There  WM  in 


that  case  no  contention,  however,  as  to  the 
scope  of  the  ordinance. 

In  People  v.  Friedman,  138  App.  Div.  29, 
122  N.  Y.  S.  600,  it  appeared  that  the  defend- 
ant, a  baker,  had  in  his  possession,  concealed, 
thirty  quarts  of  broken  and  rotten  eggs  for  the 
allied  purpose  of  using  them  for  foodstuffs 
to  be  offered  for  sale  in  violation  of  the  New 
York  Sanitary  Law,  which  provides  as  fol- 
lows :  "No  meat,  fish,  eggs,  birds,  fowl,  fruit, 
vegetables  or  milk  not  being  then  healthy, 
fresh,  sound,  wholesome  and  safe  for  human 
food,  nor  any  meat  or  fish  that  dfed  by  dis- 
ease or  accident,  shall  be  brought  into  the 
city  of  New  York,  or  offered  or  held  for  sale 
as  such  .food  anywhere  in  said  city,  nor  shall 
any  such  articles  be  kept  or  stored  therein. 
For  the  purposes  of  this  section  any  meat, 
fish,  eggs,  birds,  fowl,  fruit,  vegetables  or 
milk  offered  for  sale  anywhere  in  the  city  by 
dealers  in  food,  shall  be  deemed  to  Ue  offered 
or  held  for  sale  as  food."  It  was  held  that 
direct  proof  of  a  criminal  intent  was  not  re- 
quired. The  court  said:  "On  this  appeal, 
the  defendant  contends  that  there  is  no  proof 
of  a  violation  on  his  part  of  the  provisions  of 
the  Sanitary  Code  above  cited.  The  sentence 
imposed  was  somewhat  severe;  but,  if  the  de- 
fendant was  keeping  these  rotten  eggs  in  his 
place  for  the  purpose  of  using  them  in  the 
making  of  cakes  or  other  breadstuffs,  the  of- 
fense was  so  contemptible  as  to  warrant  this 
severe  punishment.  There  is,  of  course,  no 
direct  evidence  that  the  defendant  was  keep- 
ing these  eggs  for  such  a  purpose.  There  was 
evidence,  however,  from  which  a  legitimate 
inference  to  that  effect  could  be  drawn  prop- 
erly. TI»e  explanation  offered  by  the  defend- 
ant might  exonerate  him  if  the  court  found 
his  statement  of  facts  to  be  true.  The  court 
had  the  defendant  before  them,  and  possci^sed 
an  advantage  in  deciding  upon  the  credibility, 
which  we  have  not.  The  defendant  contends 
on  this  appeal  that  the  langua^  of  the  Sani- 
tary Code  must  be  so  construed  as  to  confine 
its  scope  to  a  storing  of  the  prohibited  articles 
for  the  purpose  of  selling  them  for  food,  or 
using  them  in  some  material  which  is  to  be 
sold  for  food.     Assuming  this  construction 

.  to  be  correct,  it  does  not  relieve  the  defend- 
ant from  the  permissible  inference,  under  the 
surrounding  circimistances,  that  the  articles 
in  question  were  stored  by  him  for  the  pur- 
pose of  using  them  in  making  up .  food  for 
sale.  .  .  .  Tlie  mere  temporary  posses- 
sion of  these  rotten  eggs  by  the  defendant 
might  not  be  considered  a  violation  of  the 

,  Sanitary  Code,  for  they  might  have  been 
temporarily  in  his  possession  for  the  purpose 
of  being  subsequently  destroyed  by  him.  The 
question,  however,  of  the  motive  of  the  pos- 
session, if  it  could  be  considered  at  all,  was 
for  the  court  below  as  a  question  of  fact.  For 
reasons  which  are  obvious^  generally  statutes 
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of  this  sharacter  have  been  held  not  to  re- 
quire proof  of  a  criminal  intent,  because,  if 
such  were  60,  it  would  be  practically  impossi- 
ble to  stamp  out  the  well-known  frauds  which 
prevail  in  the  adulteration  of  foods.  This 
court  quite  recently  construed  another  sec^ 
tion  of  the  Sanitary  Code  in  relation  to  the 
sale  of  confectionery  which  contained  ingredi- 
ents deleterious  and  detrimental  to  health. 
People  v.  Greenberg,  134  App.  Div.  699,  119 
X.  Y.  S.  325.  A  confectionery  jobber  was  con- 
victed of  selling  candy  which  contained 
sulphurous  acid.  He  testified  in  defense  that 
he  bought  the  candy  in  question  from  a  manu- 
facturer and  did  not  know  its  ingredients. 
This  court  held  on  the  authority  of  thejsases 
of  People  V.  Kibler,  106  N.  Y.  321,  12  N.  E. 
795,  and  People  v.  Werner,  174  N.  Y,  132,  66 
S.  E.  667,  that  the  absence  of  knowledge  and 
criminal  intent  on  the  part  of  the  defendant 
did  not  constitute  a  defense.  It  seems  to  me 
that,  however  we  construe  the  provisions  of 
the  Sanitary  Code  now  before  us,  we  should 
not  interfere  with  the  conviction  of  the  de- 
fendant. If  proof  of  criminal  intent — tthat  is, 
intent  to  use  these  rotten  eggs  in  the  making 
of  breadstulls — ^was  requisite  to  sustain  the 
conviction,  then  the  circumstances  surround- 
ing the  discovery  of  the  eggs  were  sufficient 
for  a  legitimate  finding  of  such  criminal  in- 
tent. If,  on  the  contrary,  no  proof  of  intent 
was  requisite,  then  the  provisions  of  the  Sani- 
tary Code  were  plainly  violated."  See  also 
Dutton  V.  Knoxville,  121  Tenn.  25,  16  Ann. 
Cas.  1028,  113  S.  W.  381,  130  Am.  St.  Rep. 
748. 

Federal  Pubb  Food  and  Drugs  Act. 

It  has  been  held  in  several  cases  that  eggs 
which  are  decomposed  or  otherwise  unfit  for 
use  as  food  are  within  the  federal  pure  food 
and  drugs  act  (Act  June  30,  li)06,  3  Fed.  St. 
Ann.  (2d  ed.)  352)  forbidding  the  interstate 
shipment  of  ''any  article  of  food  .  .  . 
tiiat  is  adulterated  or  misbranded  within  the 
meaning  of  this  act." 

The  case  of  U.  S.  v.  13  Crates  of  Frozen 
Kggs,  208  Fed.  950,  involving  a  oonstr notion 
of  the  same  section,  was  a  libel  against  an 
interstate  shipment  of  frozen  eggs,  in  which 
it  was  conceded  that  the  eggs  had  reached 
sneh  a  stage  of  decomposition  as  to  come 
within  the  definition  and  description  of  "adul- 
terated" article  of  food  if  handled,  shipped 
or  sold,  or  intended  to  be  shipped  and  sold 
as  an  article  of  food;  but  it  was  contended 
that  it  was  the  intention  of  the  claimant  to 
dispose  of  them  for  use  in  tanning.  In  dis- 
posing of  this  contention  the  court  said: 
"'The  contention  of  the  United  States  is  that 
^gs  are  an  article  of  food  and  that  they  re- 
iDain  such  if  not  denatured  or  subjected  to 
some  chemical  process  which  destroys  them 


as  an  article  of  food,  and  that  when  they  be- 
pome  decomposed  and  therefore  unfit  for  food 
they  are,  within  the  meaning  of  the  act  (sec- 
tion 7»  subd.  6)9  an  adulterated  article  of  food 
and  subject  to  the  condemnation  of  the  act. 
The  contention  of  the  claimant  is  that,  while 
the  eggs  prior  to  decomposition  were  an 
article  of  food,  when  decomposed  they  have 
lost  their  character  as  an  article  of  food  if 
the  owner  does  not  intend  to  use,  transport,  or 
sell  them  as  an  article  of  food  but  does  in- 
tend to  transport  them  and  sell  them  for 
tanning  purposes  only  and  transports  them 
for  that  purpose  only.  The  contention  is  that 
an  undisclosed  intent  to  transport  iq  inter- 
state commerce  and  sell  decomposed  eggs, 
which  are  actually  unfit  for  food,  for  use  in 
tanning  only  takes  the  same  out  of  the  cate- 
gory of  'adulterated  article  of  food.'  The 
difficulty  with  this  contention  is  that  these 
^SS^t  or  eggs  of  this  character,  not  denatured, 
come  squarely  within  the  definition  of  an 
adulterated  article  of  food.  Tlie  character  of 
Uie  thing  does  not  depend  on  the  intent  or 
purpose  of  the  owner  in  transporting  it  or 
selling  it,  or  the  purpose  the  owner  may  have 
in  selling  it.  It  seems  to  me  clear  that  the 
purpose  of  Congress  was  to  prohibit  the 
transportation  of  articles  in  interstate  com- 
merce which  come  within  the  definition  given 
in  the  statute  and  make  them  subject  to  seiz- 
ure and  condemnation  if  so  transported.  If 
such  is  not  the  purpose,  then  interstate  com- 
merce may  be  flooded  with  eggs  of  this  char- 
acter and  the  government  will  be  compelled  to 
prove  that  the  intent  of  the  one  transporting 
the  article  was  to  use  or  sell  same  as  an 
article  of  food.  Even  if  the  burden  is  not 
shifted  and  the  presumption  is  that  it  was 
intended  to  use  or  sell  such  an  article  as  food 
or  as  an  article  of  food,  still  the  owner  so 
transporting  the  article  will  escape  the  opera- 
tion of  the  statute  by  swearing  to  an  undis- 
closed intent  which  the  government  will  be 
unable  to  disprove,  unless  the  article  has  been 
actually  put  on  sale  or  sold  as  an  article  of 
food.  If  these  eggs  had  been  denatured  so  as 
to  destroy  them  as  an  article  of  food  (that  is, 
take  them  outside  the  statutory  definition  of 
'adulterated'  article  of  food),  ^e  case  would 
be  entirely  different.  It  is  no  haKdship  to 
give  a  construction  to  this  pure  food  and 
drugs  act  which  will  make  it  effective  and  ac- 
complish the  purpose  intended,  so  lon^  as  it 
is  not  made  oppressive.  In  all  cases  of  the 
transportation  of  frozen  eggs  so  far  decayed 
as  to  render  them  unfit  for  hunaan  food,  the 
owner  may  denature  them  before  shipping  or 
perhaps  label  them;  but  in  any  ^vent,  so  long 
as  the  statute  stands  as  it  does,  the  trans- 
portation in  interstate  commerce  of  froaen 
eggs,  or  ^gs  not  frozen  but  so  far  decayed  or 
decomposed  that  it  may  be  said  they  consist 
'in  whole  or  in  part  of  a  filthy,  decomposed. 
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or  putrid  animal  or  vegetable  substance,'  is 
prohibited,  as  eggs,  whether  the  contents  of 
the  shell  be  therein  or  removed  and  in  cans  or 
other  receptacles  and  frozen  or  unfrozen,  are 
an  article  generally  and  almost  universally 
used  and  dealt  in  as  and  for  food  and  are 
adulterated  when  they  consist  of  a  *de- 
composed  animal  or  vegetable  substance.' 
Eggs  are  either  an  animal  or  a  vegetable  sub- 
stance. Clearly  they  are  not  a  mineral  sub- 
stance. The  title  of  the  food  and  drugs  act 
declares  it  to  be:  *An  act  to  prevent  the 
manufacture,  sale  or  transportation  of 
adulterated,  or  misbranded,  or  poisonous,  or 
deleterious  foods,  drugs,  medicines  and  liq- 
uors, and  for  regulating  traffic  therein,  and  for 
other  purposes.'  Would  it  be  an  answer  to 
the  seizure  and  attempted  condemnation  of 
a  carload  of  partly  decomposed  beef  being 
transported  from  Chicago  to  New  York,  for 
the  owner  to  say,  *I  did  not  intend  it  to  be 
used  or  sold  in  New  York  for  food,  but  as 
soap  grease  or  a  fertilizer;'  such  purpose  not 
having  been  in  any  manner  disclosed?  Phila- 
delphia Pickling  Co.  v.  U.  S.  202  Fed.  150, 
120  C.  C.  A.  429,  while  not  on  'all  fours'  with 
this  case,  in  all  its  facts,  is,  it  seems  to  me,  on 
*all  fours'  in  principle,  unless  it  can  be  said 
that  inasmuch  as  partially  decayed  eggs,  a 
decomposed  article  of  food,  having  become  un- 
lit for  food,  are  no  longer  an  adulterated 
article  of  food,  but  an  article  for  use  in  tan- 
ning leather,  and  hence  not  within  the  act  at 
all  as  they  may  be  and  sometimes  are  used  for 
that  purpose.  This  contention  cannot  be  sus- 
tained. If  decomposed  eggs  were  incapable  of 
being  used  for  food,  as  in  making  cakes  and 
the  like,  the  case  would  be  different.  The  con- 
struction of  this  pure  food  and  drugs  act 
contended  for  by  this  claimant  would  open 
the  door  to  the  unrestrained  transportation 
in  interstate  commerce  of  partially  decom- 
posed eggs,  as  the  owner  and  dealer  would,  it 
might  be  honestly,  transport  them  for  sale 
in  another  state  for  use  in  tanning  and  actual- 
ly, so  far  as  he  is  concerned,  sell  them  for 
that  purpose  or  to  some  one  claiming  to  pur- 
chase them  for  such  purpose,  when  in  fact  the 
purchaser  was  intending  to  use  them  as  an 
article  of  food  or  to  dispose  of  them  to  some 
one  to  mix  with  flour^  etc.,  and  use  as  an  in- 
gredient in  an  article  of  food,  such  as  cake, 
etc.  .  .  '.  The  fact  that  decomposed  eggs 
ought  not  to  be  used  for  food  or  as  an  ingredi- 
ent of  some  food  article  does  not  remove  them 
from  the  category  of  adulterated  article  of 
food,  they  being  within  the  statutory  defini- 
tion, nor  does  the  fact  that  they  may  be  used 
for  tanning  purposes.  If  the  statute  is  to  be 
construed  so  as  to  make  it  effective  to  pre- 
vent the  interstate  transportation  of  eggs,  de- 
composed or  partly  decomposed,  and  hence  un- 
fit for  human  consumption,  and  thus  carry 
out  the  intent  and  purpose  of  Congress,  the 


eggs  in  question  must  be  held  to  be  within  the 
operation  of  the  act  and  subject  to  condem- 
nation." 

In  U.  S.  v.  13  Crates  of  Frozen  Eggs,  215 
Fed.  58^  131  C.  C.  A.  652,  in  afflrmmg  on 
appeal  the  decision  in  the  foregoing  case,  the 
court  said:  "The  question  involved  in  this 
controversy  is  simply  this — ^whether  decayed 
frozen  eggs  taken  from  the  shell  and  mixed 
together  are  within  the  prohibition  of  the 
act  of  Congress  which  prohibits  the  trans- 
portation from  one  state  to  another  of  any 
adulterated  article  of  food.  We  are  clearly 
of  the  opinion  that  they  are,  and  that  the 
question  of  intent  of  either  the  shipper  or  the 
consignee  has  nothing  to  do  with  the  ques- 
tion. The  law  could  not  be  enforced  if  the 
government  is  compelled,  in  the  case  of  arti- 
cles clearly  prohibited  from  interstate  com- 
merce, to  establish  the  wrongful  intent  of  the 
parties.  It  is  enough  that  such  articles  are 
prohibited.  All  that  is  necessary  for  the 
government  to  show  is  that  an  adulterated 
article  of  food  has  been  transported  in  inter- 
state commerce  and  it  has  amply  shown  this 
in  the  present  case.  Judge  Ray  has  found 
the  facts  and  correctly  stated  the  principles 
of  law  applicable  thereto." 

In  U.  S.  V.  443  Cans  of  Frozen  Egg  Prod- 
uct, 193  Fed.  589,  13  C.  C.  A.  457,  the  libel 
was  against  an  interstate  shipment  of  frozen 
egg  product  which  was  alleged  to  be  de- 
composed. The  only  question  of  law  was 
whether  the  product  was  adulterated  as  de- 
fined by  the  federal  food  law.  The  circuit 
court  of  appeals  after  reviewing  the  evidence 
on  the  issue  whether  the  product  was  de- 
composed, said:  ''Finding,  therefore,  that 
this  food  product  was  decomposed,  and  the 
act  providing  that  for  the  purposes  of  the  act 
an  article  shall  be  deemed  adulterated  'if  it 
consists  in  whole  or  in  part  of  a  filthy,  decom- 
posed, or  putrid  animal  substance,'  it  follows 
that  this  product  falls  within  the  statu- 
tory definition  on  the  ground  of  decomposi- 
tion, and  it  therefore  becomes  unnecessary 
for  the  purposes  of  this  ease  to  pass  on  the 
question  whether  the  product,  by  reason  of  the 
addition  of  sugar,  was  also  to  be  deemed 
adulterated."  However,  in  the  same  case  the 
United  States  Supreme  Court  held  that  the 
circuit  court  of  appeals  was  without  jurisdic- 
tion. Four  Hundred  and  Forty-Three  Cans 
of  Frozen  Egg  Product  v.  U.  S.  226  U.  S.  172, 
33  S.  Ct.  50,  57  U.  S.  (L.  ed.)  174.  The  hold- 
ing in  the  case  last  cited  in  no  manner  af- 
fected any  question  within  the  scope  of  this 
note. 

For  an  exhaustive  discussion  of  the  con- 
struction of  the  federal  pure  food  and  drugs 
act  and  the  proceedings  for  its  enforcement 
see  the  notes  to  McDermott  v.  State,  21  Ann. 
Cas.  1335,  and  McDermott  v.  Wisconsin,  Ann. 
Cas.  1915A  39. 
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EBtimeiit    Domaia    —    OoBtpIalat    Sits- 
taised. 

It  is  held  that  the  complaint  in  a  proceed- 
ing to  condemn  property  for  a  logging  load 
states  a  cause  of  action,  and  the  court  did 
not  err  in  overruling  the  demurrer. 

Scape  of  Power  —  Effeet  of  Constitu* 
tieaal  Deolaratlon.  of  Purposes. 

Section  14  of  article  1  of  the  state  consti- 
tution declares  for  what  purposes  the  power 
of  eminent  domain  may  be  exercised,  and  the 
legislature  cannot  make  the  provisions  of 
that  section  any  more  effective  by  enacting 
them  into  statute  law. 

Coastitiitlonal      Provisioa       as       8elf« 
ezeevting. 

To  the  extent  of  establishing  the  nature  of 
the  use  for  which  privately  owned  property 
is  necessary  to  the  complete  development  of 
the  material  resources  of  the  state,  the  pro- 
visions of  said  section  14  of  the  conntitu- 
tion  are  self-executing,  and  the  courts  of  gen- 
eral jurisdiction  are  vested  with  the  power 
to  determine,  upon  judicial  inquiry,  whether 
or  not  any  particular  use  for  which  land  is 
sought  to*  be  appropriated  is  "necessary  to 
the  complete  development  of  the  material  re- 
sources of  the  state." 

[See  7  Ann.  Cas.  627;  18  Ann.  Cas.  199; 
Ann.  Cas.  1914G  1116;  41  Am.  St.  Hep.  684.] 

Coastitatioiial     Beolaratlon     of     Pnr- 
posee  —  Seope  of  IiogislatiTe  Power, 

In  said  section  14  of  the  constitution  the 
people  have  declared  the  necessary  use  of 
lands  to  the  complete  development  of  the  ma- 
terial resources  of  the  state  to  be  a  public 
use,  and  the  legislature  has  provided  a. 
procedure  to  subject  such  lands  to  such  use. 


After  the  adoption  of  section  14,  art.  1,  of 
the  constitution,  it  only  remained  for  the 
legislature  to  provide  the  procedure  to  carry 
into  effect  the  provisions  of  said  section.  The 
legislature,  however,  may  add  to  the  public 
uses  enumerated  in  said  section,  but  it  cannot 
Annul  or  repeal  any  of  the  uses  therein  speci- 
fied. 


That  clause  of  said  section,  to  wit,  "subject 
to  the  regulation  and  control  of  the  state," 
refers  to  the  machinery  or  procedure  neces- 
sary to  subject  private  lands  to  a  public  use. 

Saaie. 

By  that  provision  of  said  section  14,  to 
wit,  "or  any  other  use  necessary  to  the  com- 
plete development  of  the  material  resources 
of  the  state  ...  is  hereby  declared  to  be 
a  public  use,"  it  was  intended  to  and  does 


include  and  cover  every  material  resource  of 
the  state,  and  it  is  for  the  court  to  determine 
upon  the  facts  of  each  case  whether  or  not 
the  case  comes  within  the  provisions  of  said 
section  of  the  constitution. 


Where  it  is  provided  in  the  constitution 
in  express  terms  for  what  purposes  the  right 
of  eminent  domain  may  be  exercised,  and 
public  uses  are  defined  therein,  such  provi- 
sion is  the  expression  of  the  sovereign  will, 
and  grants  the  right  as  effectually  as  if  ex- 
pressed in  a  legislative  act,  and  caji  be  en- 
forced when  such  grant  is  supplemented  by 
an  act  of  the  legislature  providing  the  pro- 
cedure lor  the  exercise  of  such  right. 

Purposes  for  Whioh  Property  May  Be 
Taken  —  BeTelopneat  of  Resources 
of  States 

Under  the  provisions  of  said  section  14,  the 
right  of  eminent  domain  is  permitted  on  the 
theory  of  a  public  use  for  the  "complete  de- 
velopment of  the  material  resources  of  the 
state,"  even  where  the  public  may  have  no 
direct  interest  in  the  exercise  of  the  right  of 
eminent  domain,  and  the  main  end  of  which 
is  private  gain,  and  where  the  benefit  to  the 
people  at  large  could  result  indirectly  and 
incidentally  only  from  the  increase  of  wealth 
and  the  development  of  those  material  re- 
sources. 

Necessity  of  Pasrlng  Compeiisatioii. 

The  constitution  and  statute  provide  that 
full  compensation  shall  be  paid  for  all  lands 
taken  for  a  public  use. 

Purposes  for  Wltloli  Property  May  Be 
Taken  »  Temporary  Xioesins  Road. 

It  is  held  that,  where  a  temporary  logging 
road  is  necessary  to  the  complete  develop- 
ment of  the  material  resources  of  the  st4ite, 
the  necessary  use  of  land  for  a  right  of  way 
is  a  "public  use,"  and  may  be  acquired  as 
provided  by  the  statute. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Shoshone 
county :     Fltk^k,  Judge. 

Action  by  Blackwell  Lumber  Company, 
plaintiff,  against  Empire  Mill  Company,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  opin- 
ion.   Reversed. 

John  P,  Gray  and  TT.  F.  McNaughton  for 
appellant. 

O.  W.  Beale  for  respondent. 

[560]  Sullivan,  C.  J.— Tlie  plaintiff  cor- 
poration,  the  Blackwell  Lumber  Co.,  com- 
menced this  proceeding  for  condemnation  of 
a  right  of  way  for  a  logging  railroad.  A  gen- 
eral demurrer  was  sustained  to  the  complaint. 
Thereafter  the  plaintiff  declined  to  amend  and 
elected  to  stand  upon  its  complaint  and  judg- 
ment of  dismissal  was  entered.  The  appeal  is 
from  the  judgment,  and  it  is  recited  in  the 
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notice  of  appeal  that  the  appeal  is  taken 
from  the  order  sustaining  defendant's  de- 
murrer and  from  the  judgment. 

The  complaint  in  effect  alleges  that  the 
plaintiff  is  an  Idaho  corporation  engaged  in 
the  lumbering  industry,  with  authority  to 
build,  erect,  operate  and  control  sawmills  and 
lumber  manufacturing  plants;  to  deal  in  lum- 
ber and  timber  products;  to  own,  improve, 
buy  and  sell  lands  and  the  timber  thereon; 
to  construct,  maintain  and  operate  plants  and 
works  for  the  improvement  and  development 
of  such  lands  and  to  acquire,  [661]  construct 
and  operate  lumber  and  logging  railroads, 
roads,  tramways,  chutes,  ditches  and'flumes; 
that  the  plaintiff  is  the  owner  of  a  large 
amount  of  standing  timber  and  timber  lands 
in  '  Kootenai  and  Shoshone  counties,  Idaho, 
and  that  that  portion  thereof  where  the  lands 
of  the  plaintiff,  from  which  it  desires  to  re- 
move its  timber,  are  situated,  is  principal- 
ly a  lumbering  country  and  the  chief  indus- 
try carried  on  there  is  the  lumbering 
business ;  that  large  numbers  of  people  are  en- 
gaged in  logging  operations  and  in  the  trans- 
portation of  logs  to  market;  that  the  pros- 
perity of  the  country  depends  on  the  lumber 
industry;  that  the  busiifess  conducted  in  that 
part  of  Shoshone  county  where  these  particu- 
lar lands  are  situated  is  entirely  dependent 
upon  the  lumber  industry ;  that  plaintiff  owns 
sawmills,  one  at  Fernwood,  Idaho,  and  one 
at  Goeiir  d'Alene,  Idaho,  which  employ  large 
numbers  of  men,  which  mills  furnish  employ- 
ment to  a  large  number  of  people,  upon  which 
the  prosperity  of  that  part  of  the  country 
largely  depends;  that  while  the  forests  are 
valuable  for  timber  products  thereon,  their 
value  is  dependent  upon  the  ability  of  the 
owners  to  transport  the  timber  to  the  mills; 
that  among  other  lands  owned  by  plaintiff  are 
400  acres  upon  which  there  are  quantities  of 
valuable  timber  which  the  plaintiff  desires  to 
transport  to  its  said  mills,  and  that  the  only 
reasonable  or  practicable  method  of  removing 
said  timber  and  transporting  same  to  its  mills 
is  by  transportation  of  the  same  from  said 
lands  to  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  by  a  temporary  spur  or  logging  rail- 
road; that  is,  a  railroad  graded  from  a  point 
on  the  line  of  said  Milwaukee  railway  to 
points  upon  said  lands  of  the  plaintiff,  and 
laying  steel  rails  and  the  transporting  of 
said  logs  from  the  lands  over  said  temporary 
logging  spur  or  railroad  with  shay  or  geared 
engines;  that  none  of  the  timber  standing 
upon  said  lands  of  the  plaintiff  can  be  profit- 
ably or  economically  or  feasibly  or  at  all 
transported  to  the  mills  of  the  plaintiff  or  to 
the  market  except  by  means  of  the  transporta- 
tion above  described,  and  unless  the  plain- 
tiff can  so  construct  such  temporary  logging 
railroad  and  is  given  power  to  condemn  a 
right  of  way  for  said  logging  railroad,  the 


said  timber  lands  and  the  timber  [562]  there- 
on will  remain  undeveloped  and  the  develop- 
ment of  that  material  resource  of  the  state  be 
seriously  and  continuously  retarded,  so  far 
as  the  said  lands  are  concerned;  that  there 
is  but  one  reasonable  or  feasible  route  and 
that  in  part  extends  over  and  across  certain 
lands  of  the  defendant,  which  lands  are  de- 
scribed in  the  complaint  as  the  lands  sought 
to  be  condemned;  that  none  of  the  timber 
standing  upon  the  lands  of  the  plaintiff,  de> 
scribed  in  the  complaint,  can  be  profitably 
or  economically  transported  except  by  meana 
of  the  construction  of  said  proposed  logging 
road;  that  there  is  a  necessity  for  the  ap- 
propriation and  condemnation  of  said  land, 
and  that  the  removal  of  said  timber  deveiops 
one  of  the  material  resources  of  the  state  of 
Idaho;  that  there  is  no  other  way  by  which 
said  timber  can  be  transported;  that  the  de- 
nial of  the  right  to  the  use  of  the  lands  of 
defendant  and  of  others  similarly  situated 
would  be  disastrous  to  the  growth  and  pros- 
perity of  the  state  and  largely  hinder  and 
retard  the  development  of  one  of  its  material 
resources;  that  the  right  of  way  sought  to  be 
acquired  over  defendant's  lands  is  a  way  of 
necessity,  because  of  the  situation  of  plain- 
titrs  and  defendant's  lands  and  the  topog- 
raphy of  the  country  adjoining;  that  the 
road  which  the  plaintiff  desires  to  construct 
from  the  main  line  of  said  Milwaukee  rail- 
road, except  over  the  lands  of  the  defendant, 
crosses  only  the  lands  owned  by  the  plain- 
tiff or  lands  across  which  plaintiff  has  pro- 
cured the  right  of  way  to  build  said  logging 
railroad;  that  the  plaintiff  has  been  unable 
to  secure  any  settlement  with  defendant  or 
to  acquire  said  right  of  way  across  its  said 
land;  that  the  plaintiff  will  be  able  to  re- 
move from  its  lands  and  transport  across  said 
right  of  way  sought  to  be  acquired  in  thia 
action,  all  of  the  timber  which  it  desires  to 
remove  at  this  time  in  a  very  few  months 
and  the  use  sought  for  the  lands  of  the  de- 
fendant is  therefore  but  temporary;  that 
plaintiff  will  not  materially  affect  or  injure 
the  lands  of  the  defendant  or  injure  the  same 
at  all;  that  while  plaintiff  is  operating  its 
said  road  across  the  land  of  defendant,  it  will 
be  perfectly  willing  that  it  shall  use  the  said 
line  or  road,  the  said  use  to  be  in  such  a  man- 
ner as  not  to  interfere  with  the  [663]  plain- 
tiff's use  thereof;  or,  at  the  election  of  the 
defendant,  the  plaintiff  will,  for  a  reason- 
able consideration,  transport  any  logs  or  tim- 
ber products  from  the  lands  of  the  defendant 
to  the  Milwaukee  railway  while  plaintiff  is 
operating  its  said  road  and  engaged  in  re- 
moving its  said  timber;  that  after  plaintiff' 
has  removed  its  said  timber  and  ceased  to 
operate  upon  its  said  lands,  it  will,  within  a 
reasonable  time,  remove  the  ties  and  rails 
placed  across  the  land  of  the  plaintiff,  leav- 
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ing  the  grade  only  of  said  railroad  upon  said 
land. 

As  above  stated,  the  court  sustained  a  gen- 
eral demurrer  to  said  eomplaint. 

It  is  contended  by  counsel  for  respondent 
that  said  complaint  contains  conclusions  oi 
law  and  many  irrelerant,  redundant  and  im- 
material all^^tions  that  haye  no  place  in 
the  complaint  and  the  truth  of  which  for  that 
reason  is  not  admitted  by  the  demurrer,  but 
stripped  of  such  immaterial  matter  there  is 
nothing  left  of  the  oomplatnt  which  the  lower 
court  could  haye  taken  cognizance  of  in  ar< 
riving  at  its  decisi<m  on  said  demurrer  other 
than  the  allegations  to  the  effect  that  the 
plaintiff  is  a  corporation;  that  the  defendant 
is  a  corporation;  that  appellant  owns  400 
acres  of  land ;  that  the  respondent  is  the  own- 
er of  120  acres  of  land;  that  appellant  de- 
sires to  construct  a  temporary  logging  road 
over  and  through  said  120  acres  of  timber 
land  of  the  respondent  for  the.  temporary  use 
of  plaintiff  for  the  purpose  of  transporting 
thereover  any  timber  it  may  remove  from  its 
said  400  acres  of  land,  and  thereafter  with- 
in a  few  months  it  will  take  up  the  temporary 
railroad  and  remove  the  same  from  the  strip 
of  respondent's  land  from  which  appellant  has 
cut  a  swath  of  respondent's  timber  for  the 
purpose  of  constructing  said  logging  rail- 
road. 

This  court  held  in  Idaho- Western  R.  Go.  v. 
Columhia  Conference,  etc.  Synod,  20  Idaho 
568,  119  Pac.  60,  38  L.B.A.(N.S.)  497,  as  fol- 
lows: 

'The  statute  requires  the  condemnor  to  dis- 
close the  purpose  for  which  he  is  seeking  to 
condemn  the  property  and  the  general  na- 
ture and  character  of  the  improvement  or 
structure  he  expects  to  erect  in  order  to  bring 
himself  within  [564]  the  constitution  and 
statute  (see.  14,  art.  1,  Const.;  sec.  5210, 
Rev.  Codes),  and  entitle  him  to  maintain 
his  condemnation  proceeding." 

While  there  is  some  redundant  matter  in 
aaid  complaint  that  mi^t  have  been  stricken 
out  on  motion,  no  motion  was  made  for  that 
purpose,  and  since  it  was  not  stricken  out, 
we  will  proceed  to  determine  the  case  upon  all 
of  the  facts  alleged  which  we  consider  are 
necessary  and  well  pleaded.  We  shall  con- 
sider all  of  the  facts  which  are  necessary  to 
bring  tlie  case  within  the  provisions  of  sec. 
14,  art.  1,  of  the  state  constitution  and  the 
statute — ^f  acts  sufficient  to  show  that  the  pro- 
posed use  of  the  land  is  embraced  within 
the  legitimate  object  or  purpose  of  the  right 
conferred  by  said  section  of  the  oonstitutioD, 
which  is  as  follows: 

'*The  necessary  use  of  lands  for  the  con- 
Btmction  of  reservoirs  or  storage  basins,  for 
the  purposes  of  irrigation,  or  for  the  rights 
oi  way  for  the  construetion  of  canals,  ditches, 
flunes  or  pipes  to  convey  water  to  the  place 


of  use,  for  any  useful,  beneficial  or  necessary 
purpose  or  for  drainage;  or  for  the  drainage 
of  mines,  or  the  working  thereof,  by  means  of 
roads,  railroads,  tramways,  cuts,  tiuinels, 
shafts,  hoisting  works,  dumps,  or  other  neces- 
sary means  to  their  complete-  development, 
or  any  other  use  necessary  to  the  complete 
development  of  the  material  resources  of  the 
state  or  the  preservation  of  the  health  of  its 
inhabitants,  is  hereby  declared  to  be  u  public 
use,  and  subject  to  the  regulation  and  control 
of  the  state. 

"Private  property  may  be  taken  for  public 
use,  but  not  until  a  just  compensation,  to 
be  ascertained  in  a  manner  prescribed  by  law, 
shall  be  paid  therefor." 

The  use  of  land  necessary  to  the  complete 
development  of  the  material  resources  of  the 
state  is  declared  by  said  section  to  be  a  pub- 
lic use. 

It  is  contended  by  counsel  for  respondent 
that  after  excluding  from  said  complaint  all 
irrelevant  and  immaterial  matter,  there  is 
nothing  left  for  determination  on  this  ap- 
peal but  the  one  question,  and  that  is  whether 
the  plaintiff  corporation  may  condemn  a 
right  of  way  over  the  lands  of  [565]  defend- 
ant for  a  temporary  logging  railroad  to  re- 
move the  timber  from  four  hundred  acres  of 
land  which  lies  up  the  gulch  from  defendant's 
land. 

All  of  the  allegations  of  the  complaint 
which  are  well  pleaded  are  admitted  by  the 
demurrer,  and  those  allegations  show  that 
there  is  a  large  amount  of  merchantable  tim- 
ber growing  on  appellant's  land,  and  that 
there  is  no  other  feasible  way  to  market  the 
same  except  by  the  construction  of  a  logging 
railway.  But  it  is  contended  that  the  market- 
ing of  said  timber  is  for  the  private  use  of 
the  plaintiff  corporation  and  not  for  any 
"public  use." 

Said  provision  of  the  constitution  was  en- 
acted by  the  people  themselves,  and  by  the 
provisi<nis  of  that  section  the  people  have  de- 
clared, after  reciting  some  things  in  particu- 
lar for  which  private  land  may  be  condemned 
and  taken  under  the  eminent  domain  act, 
"or  any  other  use  necessary  to  the  (Complete 
development  of  the  material  resources  of  the 
state  ...  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and 
control  of  the  state." 

The  complaint  states  a  cause  of  action. 

The  main  question  presented  for  determi- 
nation is  whether  or  not  a  lumber  company 
in  developing  the  timber  industry^  and  lands 
of  the  state  has  a  right  to  acquire  under  the 
law  of  eminent  domain  a  right  of  way  for  a 
temporary  logging  railroad  across  the  land 
of  another  for  the  purpose  of  removing  the 
timber  from  its  own  land  which  cannot,  ow- 
ing to  the  mountainous  or  topographical  con- 
dition of  the  country,  be  otherwise  removed. 
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It  will  not  be  disputed  but  that  one  of  the 
great  material  resources  of  the  state  is  in 
the  vast  forests  growing  in  the  mountains  of 
many  of  the  counties  of  the  state,  and  the  his- 
tory of  the  timber  industry  of  the  state  clear- 
ly shows  that  the  timber  resources  cannot  be 
fully  developed  withuut  the  construction  of 
temporary  logging  railroads.  It  is  so  alleged 
in  the  complaint  and  admitted  by  the  de- 
murrer. * 

But  it  is  contended  by  counsel  for  respond- 
ent that  since  the  timber  industry  is  not 
specified  in  said  section  of  the  constitution  as 
one  of  the  material  resources  of  the  state, 
the  [566]  legislature  has  not  declared  that 
rights  of  way  for  private  logging  railroads 
may  be  condemned  under  the  eminent  do- 
main laws  of  the  state;  that  it  is  for  the  leg- 
islature to  declare  what  are  the  material 
resources  of  the  state  and  not  for  the  courts, 
under  the  provisions  of  that  section  of  the 
constitution. 

It  is  true,  the  timber  industry  is  not  spe- 
cifically or  in  terms  named  as  one  of  the  "ma- 
terial resources  of  the  state,'*  but  it  is  in- 
eluded  in  that  provision  of  said  section  which 
is  as  follows:  "Or  any  other  use  necessary 
to  the  complete  development  of  the  material 
resources  of  the  state  ...  is  hereby  de- 
clared to  be  a  public  use." 

As  to  what  are  the  material  resources  of 
the  state  depends  upon  facts,  and  as  to 
whether  those  material  resources  can  be  com- 
pletely developed  without  the  exercise  of  the 
right  of  eminent  domain  also  depends  upon 
facts,  and  it  must  be  conceded  that  the  courts 
are  better  equipped  to  investigate  and  deter- 
mine those  questions  than  is  the  legislature, 
and  to  determine  whether  a  logging  railroad 
is  necessary  to  the  "complete  development" 
of  the  timber  resources  of  the  state:  If  tim- 
ber is  one  of  the  material  resources  of  the 
state,  the  legislature  could  not  nullify  the 
^'material  resource"  provision  of  said  section 
by  declaring  that  it  was  not  a  material  re- 
source. The  legislature,  recognizing  that  fact, 
has  not  attempted  since  the  adopticm  of  the 
-constitution  to  specify  by  name,  or  definite 
what  are,  the  many  material  resources  of  the 
state  that  cannot  be  "completely  developed" 
without  the  exercise  of  the  right  of  eminent 
domain. 

In  a  very  well-considered  decision  in  the 
case  of  the  Washington  Water  Power  Co.  v. 
Waters,  186  Fed.  572,  Judge  Dietrich,  of  the 
U.  S.  district  court  of  Idaho,  has  considered 
very  carefully  the  question  as  to  whether  that 
provision  of  sec.  14,  art.  1,  of  the  constitu- 
tion, which  provides  that  "any  other  use 
necessary  to  the  complete  development  of  the 
material  resources  of  the  state  or  the  preser- 
vation of  the  health  of  its  inhabitants  is  here- 
by declared  to  be  a  public  use"  is  self-execut- 
ing or  not,  and  it  is  there  stated  that  "the 


controversy  is  reduced  to  ■abstantially  m 
single  question,  namely,  [567]  whether  or  not 
under  this  general  clause,  in  the  absence  of 
an  expression  of  legislative  will,  the  judicial 
department  is  authorized  to  determine  wheth- 
er or  not  a  given  use  is  generally  or  under 
the  particular  circumstances  of  the  case, 
'necessary  to  the  eomplete  development  of 
the  material  resources  of  the  state,  or  the 
preservation  of  the  health*  of  its  inhabitants. 
It  is  the  position  of  the  plaintiff  that  such 
power  is  conferred  upon  the  courts,  and,  upon. 
the  other  hand,  the  defendants  contend  that 
it  is  exclusively  within  the  province  of  the 
legislative  department  to  determine  specifical- 
ly what  uses  are  necessary  to  the  development 
of  the  state,  or  to  the  health  of  its  inhabit- 
ants; in  other  words,  that  the  clause  is  to 
be  construed  as  a  delegation  of  authority,  not 
to  the  courts,  but  to  the  legislature. 

"While  the  question  is  not  entirely  free 
from  doubt,  my  first  impression  was,  and  my 
view  still  is,  that  to  give  the  constitutional 
declaration  effect,  it  was  necessary  for  the 
legislature  only  to  prescribe  the  requisite  ju- 
dicial procedure,  which  it  is  thought  is  amply 
provided  for  in  the  general  statutes  pertain- 
ing to  proceedings  in  eminent  domain.  As 
will  be  noted,  it  is  declared  by  the  constitu- 
tion that  any  use  'necessary  to  the  develop- 
ment of  the  material  resources  of  the  state, 
or  the  preservation  of  the  health  of  its  in- 
habitants,' is  a  public  use,  a|id  to  this  state- 
ment is  appended  the  further  declaration  that 
'private  property  may  be  taken  for  a  public 
use,  but  not  until  a  just  compensatiooiy  to 
be  ascertained  in  a  nutnner  prescribed  hy  law, 
shall  be  paid  therefor.'  It  is  well  understood 
that  the  power  of  eminent  donutin  is  an  in- 
cident of  sovereignty,  and  may  therefore  be 
exercised  either  by  the  federal  government,  or 
by  a  state,  by  virtue  of  its  sovereignty.  In 
the  absence  of  constitutional  limitations,  the 
authority  to  declare  for  what  purposes  and 
under  what  circumstances  and  in  what  man- 
ner the  power  may  be  exercised  rests  in  the 
l^slature.  However,  the  people,  the  pri- 
mary source  of  all  power,  instead  of  leaving 
such  authority  to  the  unrestricted  discretion 
of  their  representatives  in  the  legislature, 
may  express  their  will  in  the  paramount  law, 
the  constitution,  and  it  may  not  be  doubted 
that  their  will  so  [568]  expressed  directly  is 
quite  as  effective  as  if,  through  representa- 
tives, it  were  expressed  indirectly  in  the  leg- 
islative enactment.  ...  It  nuty  not  be 
doubted  that  the  declarations  contained  in 
the  constitution  are  at  least  of  equal  dignity 
with  those  contained  in  the  statute,  and  are 
quite  as  effective  as  they  would  be  if  they 
had  been  made  by  the  l^islature  instead  of 
directly  by  the  people.  That  being  true,  and 
the  legislature  having  provided  the  judicial 
procedure  for  condemning  property  for  a  pub- 
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lie  HBe,  it  is  clear,  for  instance,  that  if  from 
section  5210  of  the  statutes,  which  as  already 
etatedy  specifically  designates  in  detail  a 
large  number  of  purposes  in  behalf  of  which 
the  right  of  eminent  domain  may  be  exercised, 
there  were  omitted  all  references  to  the  'use 
of  lands  for  the  construction  of  reservoirs, 
or  storage  basins  for  the  purposes  of  irriga- 
tion,' the  right  and  power  to  condemn  for 
€uch  purposes  would  still  be  complete  because 
by  the  fundamental  law  of  the  state  such  a 
purpose  is  expressly  declared  to  be  a  public 
use,  and  by  general  statutory  law  the  mode 
and  method  of  ascertaining  the  just  compen- 
sation and  of  condenming  property  for  pub- 
lie  use  has  been  prescribed.  There  is  nothing 
left  to  be  done.  Taking  the  constitution  and 
the  statutes  together,  the  law  is  clear,  com- 
prehensive and  complete  ...  in  other 
words,  what  by  the  term  of  the  constitution 
is  declared  to  be  a  public,  use  is  such  a  use 
quite  as  fully  before  as  after  the  legislature 
speaks.  To  the  extent  of  establishing  the  na- 
ture of  the  use,  therefore,  the  constitution 
must  be  held  to  be  self-executing,  and  the 
nature  of  such  a  use  is  not  in  any  wise  affect- 
ed by  an  affirmative  or  a  negative  declaration 
of  the  legislature,  or  by  its  silence.'* 

We  are  in  full  accord  with  the  views  ex- 
pressed by  Judge  Dietrich  in  the  foregoing 
opinion,  and  hold  that  to  the  extent  of  estab- 
lishing the  nature  of  the  use  for  which  pri- 
vately owned  land  is  necessary  to  the  complete 
development  of  the  material  resources  of  the 
state,  that  provision  of  the  constitution  is 
self-executing,  and  the  nature  of  such  use  is 
not  in  any  wise  affected  by  an  affirmative  or 
negative  declaration  of  the  legislature  or  by 
its  silence;  and,  as  there  held,  the  language 
[569]  used  is  general,  but  it  is  sufficient  to 
invest  the  courts  with  the  power  to  deter- 
mine upon  judicial  inquiry  whether  or  not 
any  particular  use  for  which  the  land  is 
sought  to  be  appropriated  is  necessary  to  the 
complete  development  of  the  material  re- 
sources of  the  state.  If  it  were  intended  that 
those  provisions  should  not  become  operative 
until  the  legislature  should  declare  and  speci- 
fy by  name  each  material  resource  of  'the 
state,  it  is  very  strange  that  such  intention 
was  not  expressed  by  the  framers  of  the  con- 
stitution. There  is  no  inherent  difficulty  in 
the  performance  of  that  function  by  the 
courts.  It  is  not  extrajudicial  in  its  nature 
and  is  closely  akin  to  inquiries  which  courts 
are  ordinarily  under  the  necessity  of  mak- 
ing when  the  right  to  condemn  is  put  in  issue. 

A  complete  procedure  for  the  taking  of 
property  for  a  public  use  was  provided  by  the 
territorial  legislature  as  early  as  1881  (see 
Code  Civ.  Proc.  1881,  p.  190,  sec.  851  et  seq. ) , 
and  the  procedure  there  provided  is  found  in 
the  Revised  Codes  of  1009  from  sec.  5215  to 
sec.  6229,  inclusive.  Sec.  5213,  Rev.  Codes, 
provides  that  before  property  can  be  taken 
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for  a  public  use,  it  must  first  appear  that 
the  use  to  which  it  is  to  be  applied  is  a  use 
authorized  by  law,  and  that  the  taking  is 
necessary  to  such  use.  The  procedure  pro- 
vided is  commenced  by  filing  a  complaint  and 
issuing  a  summons.  (Sec.  5215.)  Sec  5216 
provides  what  the  complaint  must  contain, 
and  in  the  third  subdivision  thereof  it  is  pro- 
vided that  the  complaint  must  contain  a 
statement  of  the  rights  of  the  plaintiff.  Sec. 
5217  provides  that  a  summons  must  issue 
and  be  served  upon  the  proper  parties.  Sec. 
5220  provides  tJisCt  the  court,  jury  or  referee 
must  hear  such  legal  testimony  as  may  be 
offered,  and  must  ascertain  and  assess  the 
value  of  the  property  sought  to  be  con- 
demned, and  specifies  what  things  must  be 
taken  into  consideration  in  the  assessment  of 
damages.  In  fact,  said  statutes  provide  a 
complete  judicial  procedure  in  cases  of  this 
kind.  The  framers  of  the  constitution  no 
doubt  concluded  that  the  courts  were  just  as 
competent,  and  even  more  so,  to  determine  the 
question  here  involved,  as  is  the  legislature. 

[570]  In  the  state  of  Washington  the  peo- 
ple so  declared  in  the  constitution  of  that 
state.  (See  sec.  16,  art.  1,  of  the  Const,  of 
Wash.  1889.)     It  is  there  provided: 

"Whenever  an  attempt  is  made  to  take  pri- 
vate property  for  a  use  alleged  to  be  public, 
the  question  whether  the  contemplated  use 
be  really  public  shall  be  a  judicial  question, 
and  determined  as  such,  without  regard  to 
any  legislative  assertion  that  the  use  is  pub- 
lic." 

The  constitution  of  the  state  of  Washing- 
ton was  adopted  by  the  Constitutional  Con- 
vention on  August  22,  1889,  and  that  state 
was  admitted  into  the  Union  on  the  11th  of 
November,  1889,  by  the  proclamation  of  the 
President  of  the  United  States,  as  provided 
by  an  enabling  act;  while  the  constitution 
of  the  state  of  Idaho  was  adopted  by  the  Con- 
stitutional Convention  on  August  6,  1889, 
but  it  was  not  admitted  as  a  state  until  the 
3d  of  July,  1890.  The  constitution  of  Wash- 
ington was  adopted  under  the  specific  author- 
ity of  a  congressional  enabling  act,  while  the 
constitution  of  Idaho  was  adopted  without 
any  enabling  act  of  Congress.  Since  the  con- 
stitution of  Idaho  was  adopted  by  the  con- 
vention at  least  twelve  days  before  the  con- 
stitution of  Washington  was  adopted  by  the 
Constitutional  Convention  of  that  state,  the 
Idaho  Constitutional  Convention  could  not 
have  had  before  it  the  constitution  of  the 
state  of  Washington. 

There  is  no  doubt  that  where  the  consti- 
tution of  a  state  is  wholly  silent  upon  the 
subject,  the  power  of  eminent  domain  rests 
entirely  with  the  legislature.  The  provisions 
of  sec.  14,  art.  1,  of  the  constitution,  of  Idaho, 
so  far  as  they  define  what  are  public  uses, 
must  be  construed,  not  as  a  delegation  of,  but 
as  a  limitation  upon,  the  power  of  the  legisla- 
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ture  to  nullify  any  of  the  uses  mentioned  in 
the  constitution. 

Judge  Dietrich,  in  the  Washington  Water 
Power  case,  evidently  followed  the  case  of 
Potiatch  Lumber  Co.  v.  Peterson,  12  Idaho 
769,  118  Am.  St.  Rep.  233,  88  Pac.  426,  in 
which  case  this  court  held  that  the  provisions 
in  regard  to  the  power  of  eminent  domain 
and  the  taking  of  private  property  for  a  pub- 
lic use,  contained  in  said  sec.  14  of  article 
1  emanated  directly  from  the  people  instead 
of  from  the  legislature,  thus  [571]  emanat- 
ing from  a  higher  power  than  the  legislature 
— the  people  themselves.  This  court  tliere  held 
that  the  framers  of  our  constitution  under- 
stood that  a  complete  development  of  the  ma- 
terial resources  of  Idaho  could  not  be  made 
unless  the  power  of  eminent  domain  was  made 
broader  than  it  was  in  many  of  the  constitu- 
tions of  the  older  states  of  the  Union;  that 
owing  to  the  topography  of  the  state,  its 
mountain  fastness  and  the  great  difficulty  in 
preparing  and  constructing  means  and  modes 
of  communication  and  transportation,  it  was 
considered  a  necessity  to  the  "complete  de- 
velopment of  the  material  resources  of  the 
state"  to  enlarge  and  broaden  the  power  of 
eminent  domain  in  this  state;  hence  the  adop- 
tion of  said  sec.  14  of  art.  1. 

This  court  held  in  the  Potiatch  Lumber 
Company  case  that  the  lumbering  interest  of 
the  state  was  one  of  the  material  resources 
of  the  state;  that  such  material  resource 
could  not  be  completely  developed  without 
the  exercise  of  the  power  of  eminent  domain, 
and  that  the  legislature  could  not  annul  that 
provision  of  the  constitution  by  any  legisla- 
tive enactment.  Referring  to  that  provision 
of  the  constitution  here  under  consideration, 
the  court  there  said: 

"But  it  is  contended  by  counsel  that  said 
provision  is  not  self -executing.  We  may  con- 
cede that  contention,  but  the  legislature  has 
prescribed  the  procedure  for  subjecting  land 
to  a  public  use  or  for  exercising  the  right 
of  eminent  domain.  Thus  by  legislative 
enactment  that  provision  of  the  constitution 
is  made  effective.  The  people  in  this  consti- 
tution have  declared  that  the  necessary  use 
of  lands  to  the  complete  development  of  the 
material  resources  of  the  state  is  a  'public 
use,'  and  the  legislature  has  provided  the  pro- 
cedure to  subject  such  lands  to  that  use." 

The  court  there  conceded  that  said  provi- 
sion of  sec.  14  was  not  self-executing  unless 
a  procedure  were  provided  which  could  be 
followed  in  the  courts  for  the  purpose  of  con- 
demning land  or  exercising  the  right  of  emi- 
nent domain,  but  did  not  hold,  or  intend  to 
hold,  that  the  legislature  must  define  in 
terms  or  otherwise  what  are  the  material 
resources  of  the  state.  The  legislature  hav- 
ing already  provided  the  procedure,  [572]  it 
was  not  necessary  for  it  to  enact  said  sec. 
14,  art.  I,  into  statute  law  in  order  to  make 


those  provisions  effective.  This  was  the  effect, 
of  the  decision  in  the  Potiatch  Lumber  Com- 
pany case. 

After  the  adoption  of  said  section  of  the 
constitution  by  the  people,  it  only  remained 
for  the  legislature  to  provide  the  procedure^ 
which  it  had  already  done.  The  legislature 
might  add  to  the  public  uses  enumerated  in 
said  sec.  14,  but  it  could  not  annul  or  repeal 
any  of  the  provisions  of  said  section. 

Counsel  for  respondent  lays  much  stresB- 
on  that  clause  of  sec.  14,  art.  1,  to  wit,  ''sub- 
ject to  the  regulation  and  control  of  the 
state,"  and  refers  at  some  length  to  the  con- 
stitutional debates  in  support  of  his  position. 
As  we  understand  his  quotations,  they  are 
not  in  accord  with  the  views  contended  for 
by  him.  In  vol.  1,  p.  330,  of  the  Idaho  Con- 
stitutional Convention  Debates,  referring  to 
said  section,  Judge  Claggett  said:  "The  com- 
mittees who  have  considered  this  matter  have 
suggested  this  substitute,  which  has  simply 
defined  and  declared — or  rather  has  simply 
declared  what  shall  be  considered  public  uses- 
and  then  the  machinery  for  the  execution  of 
any  public  use  is  left  entirely  to  the  legis- 
lature." And  at  page  333  of  the  same 
volume.  Judge  Beatty  asked  the  following: 
question:  "I  would  like  to  ask  if,  under  the 
provisions  of  that  amendment,  one  farmer  can 
run  his  irrigating  ditch  across  another  farm- 
er's land?"  Judge  Claggett  replied:  "That 
depends  entirely  with  regard  to  what  the 
legislature  may  say.  If  it  does  not  take 
action  the  power  is  not  conferred ;  if  the  legLs- 
lature  leaves  it  out,  he  cannot.  The  machin- 
ery of  the  whole  thing  is  left  to  the  legisla- 
ture." 

As  we  view  it.  Judge  Claggett  simply  stat- 
ed that  the  "machinery"  or  the  procedure  for 
condemning  land  for  a  public  use  was  left  to 
the  legislature.  Judge  Beatty  then  asked: 
"Then  under  the  provision  as  there  made,. 
that  power  you  do  not  concede  is  granted?" 
Judge  Claggett  replied:  "Not  of  itself, — it 
does  not  exercise  itself,  but  I  am  not  one  of 
those  who  say  that  we  should  put  in  our 
constitution  the  broad  declaration  to  the  -effect 
that  private  property  can  [573]  only  be 
taken  for  public  uses  and  then  stop  there. 
Then  in  case  the  legislature  proposes  to  sub- 
ject it  to  any  use  which  prior  to  the  adoption 
of  the  constitution  had  not  been  considered 
a  public  use,  you  would  have  the  question 
raised  in  the  courts  of  the  unconstitutional- 
ity of  the  statute,  because  it  would  be  claimed 
that  that  was  not  a  public  use,  but  a  private 
one.  That  is  the  point,  and  if  you  do  not 
put  such  a  provision  as  this  in  the  constitu- 
tion, you  will  be  hung  up  by  the  holidays,  so 
far  as  the  complete  development  of  all  the 
resources  of  this  state  is  concerned." 

Further  along  in  the  debates,  Judge  Clag- 
gett said:  "I  would  ask  unanimous  consent 
to   insert  after   the  words  'public  use*   the 


BLACKWELL  LUMBER  CO.  v.  EMPIRE  MILL  CO. 

28  Idaho  556, 


195 


words  'to  be  subject  to  the  regulation  and 
control  of  the  state.'  If  there  is  no  objection, 
I  will  put  it  in.  It  is  implied  anyway,  and 
you  can  put  in  in  specific  terms,  and  then  we 
will  know  who  it  is,  who  is  going  to  have  the 
power."  Judge  Claggett  there  refers  to  the 
•*power."  What  power?  Not  the  power  to 
declare  what  a  "public  use"  is,  since  that  sec- 
tion of  the  constitution  had  already  defined 
the  meaning  of  "public  use/'  but  it  was  un- 
doubtedly the  power  to  provide  proper  pro- 
cedure for  the  exercise  of  the  right  of  eminent 
domain  that  he  referred  to.  Mr.  Hey  burn 
asked:  "Can  the  state  delegate  that  power  to 
the  judiciary?"  That  is,  the  power  to  pro- 
vide the  procedure.  Judge  Claggett  replied 
**No."  Further  along  Judge  Claggett  said: 
"The  functions  of  the  judiciary  are  merely 
interpretative.  They  can  neither  make  laws 
nor  limit  laws;  they  interpret  the  law  as 
they  find  it," 

After  the  people  in  their  constitution  had 
declared  what  are  public  uses,  it  then  de- 
volved upon  the  legislature  to  provide  a  pro- 
cedure for  exercising  the  right  of  eminent 
domain  or  subjecting  lands  to  such  public 
uses.  As  stated  by  Judge  Claggett,  the  power 
to  exercise  the  right  of  eminent  domain  or 
to  subject  private  property  to  a  public  use, 
"does  not  exercise  itself,"  and  "the  machinery 
of  the  whole  thing  is  left  to  the  legislature." 
But  it  was  not  left  to  the  legislature  to  de- 
clare the  uses  necessary  to  complete  the  de- 
velopment [574]  of  the  material  resources  of 
the  state,  since  that  was  done  by  the  consti- 
tution. / 

Suppose  the  legislature  by  legislative  enact- 
ment had  declared  that  the  great  timber 
resources  of  the  state  were  not  material  re- 
sources of  the  state,  and  had,  as  it  has,  en- 
acted the  necessary  procedure  for  the  exercise 
of  the  power  of  eminent  domain,  would  not 
any  such  legislative  declaration  be  held  uncon- 
stitutional and  void,  since  the  people  by  their 
constitution  have  declared  that  any  use  neces- 
sary to  the  complete  development  of  the 
material  resources  of  the  state  is  a  public 
use?  The  legislature  has  no  authority  to 
declare  that  any  use  necessary  to  a  complete 
development  of  the  material  resources  of  the 
state  is  not  a  public  use,  since  the  people 
themselves  have  declared  in  the  constitution 
that  such  necessary  use  is  a  "public  use." 

Judge  Standrod,  in  discussing  said  section 
(vol.  1,  Const.  Debates,  pp.  295  and  296), 
said:  "The  object  of  this  section  is  to  de- 
clare what  a  public  use  is.  .  .  .  It  will 
prevent  this  question  coming  up  hereafter  be- 
cause it  positively  defines  what  a  public  use 
is.  That  is  the  intention  of  it."  Later  in  the 
discussion^  (p.  324)  he  said:  "It  certainly 
will  not  be  contended  that  this  convention 
has  not  the  power — that  the  state  has  not 
the  power  to  prescribe  or  define  what  a  pub- 
lic use  is,  and  that  it  is  not  in  conflict  with 


the  constitution  of  the  United  States.  We 
have  made  this  definition  in  this  section  in 
order  to  settle  this  question  and  prevent 
wrangling  over  it  in  courts,  because  wlien 
these  questions  come  up  the  first  opposition 
we  meet  with  is  that  it  is  unconstitutional, 
it  is  not  a  public  use,  and  the  court  must 
say  what  a  public  use  is," 

Some  of  the  members  of  the  Constitutional 
Convention  were  in  favor  of  restricting  the 
provisions  of  said  section  14  to  mining  and 
agriculture,  and  after  stating  that,  Mr.  Hamp- 
ton, a  member  of  the  convention  (at  p.  1623, 
vol.  2),  said:  "I  propose  to  consider  that 
part  which  relates  to  any  other  useful  or 
beneficial  purpose,  and  leave  the  parts  about 
mines  and  agriculture.  That  is  the  very 
reason  why  the  constitution  of  Colorado  is 
uot  what  we  want  here;  it  is  too  narrow; 
[575]  it  is  not  broad  enough.  We  want  some- 
thing that  will  cover  every  industry.  We 
don't  want  the  legislature  to  favor  agricul- 
ture and  mining  alone," 

In  the  adoption  of  said  section  it  was  evi- 
dently the  intention  of  the  framers  to  cover 
every  material  resource  in  the  state,  and  it 
seems  to  us  there  can  be  no  doubt,  from  a 
reading  of  the  debates  of  said  constitution, 
that  it  was  the  desire  and  intention  to  incor- 
porate into  the  constitution  a  declaration,  as 
was  done,  as  to  what  constituted  a  public 
use  and  to  define  such  use,  and  leave  the  leg- 
islature to  provide  the  machinery  or  proced- 
ure to  be  pursued  in  condemning  lands  for 
those  uses. 

Counsel  ior  respondent  suggests  that  the 
people  actmg  in  harmony  and  in  pursuance  of 
the  grant  of  power  given  them  in  sec.  14,  art. 
1,  of  the  constitution,  have  spoken  through 
the  legislature  in  sec.  5210,  Rev.  Codes,  where 
they  have  limited  the  exercise  of  the  right  of 
eminent  domain  to  the  public  uses  therein 
mentioned  and  provided. 

That  section  of  the  statute  was  adopted  by 
the  territorial  legislature  as  early  as  1881 
(Sess,  L,  1881,  p.  190),  a  number  of  years 
before  the  constitution  of  the  state  of  Idaho 
was  adopted.  At  that  time  that  section  did 
not  specifically  mention  all  of  the  necessary 
uses  of  lands  declared  to  be  a  public  use  by 
said  sec.  14  of  the  constitution.  It  did  not 
specify  "reservoirs"  nor  the  "storing  of  logs." 
Subd,  6  of  that  section  only  included  "tele- 
graph lines,"  and  by  the  amendment  of  1903 
it  was  made  to  include  telephones  and  tele- 
phone lines,  lines  used  in  transmitting  elec- 
tricity for  power,  lighting,  heating  or  other 
purposes.  Is  it  to  be  contended  that  simply 
because  the  legislature  neglected  to  specify 
the  particular  uses  for  which  lands  might  be 
taken  for  a  public  use  that  it  could  nullify 
the  plain  provisions  of  the  constitution  which 
do  specify  such  uses?     We  think  not. 

The  great  development  of  the  timber  re- 
sources of  this  state  has  occurred  since  1903, 
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and  the  fact  that  the  legislature  has  failed 
to  designate  what  it  considered  the  material 
resources  of  the  state  can  cut  no  figure  in 
this  case  whatever,  [576]  when  we  take  into 
consideration  the  provisions  of  said  section 
14,  article  1,  of  the  constitution.  Had  it  been 
the  intention  of  the  makers  of  the  constitu- 
tion to  declare  that  the  necessary  use  of 
lands  for  reservoirs,  etc.,  was  thereby  declared 
to  be  a  public  use,  and  that  any  other  use  of 
lands  necessary  for  the  complete  development 
of  the  material  resources  of  the  state  may 
be  declared  to  be  a  public  use  by  the  legis- 
lature, they  w^ould  have  used  apt  language 
for  that  purpose. 

The  right  to  declare  what  is  a  public  use 
and  for  what  purposes  the  right  of  eminent 
domain  may  be  exercised  is  the  right  of  the 
sovereign,  or  the  right  of  the  people,  to  so 
declare  in  their  constitution,  if  they  desire 
to  do  so,  or  that  may  be  left  to  the  legisla- 
ture. In  some  states  this  power  is  exercised 
by  the  legislature  by  and  with  the  consent 
of  the  people.  Where  the  people  have  pro- 
vided in  their  constitution  in  express  terms 
for  what  purposes  the  right  of  eminent  do- 
main may  be  exercised  and  have  defined  what 
are  public  uses,  that  is  an  expression  of  the 
sovereign  will  and  grants  the  right  as  effect- 
ually as  if  expressed  in  an  act  of  the  legis- 
lature, and  that  right  can  be  enforced  when 
such  grant  is  supplemented  by  an  act  of  the 
legislature  providing  the  procedure  and  means 
for  its  exercise,  regardless  of  'whether  the 
legislature  repeats  the  provisions  of  the  con- 
stitution in  defining  for  what  "public  uses'' 
the  right  of  eminent  domain  may  be  exercised. 

It  is  entirely  competent  for  the  people  in 
their  constitution  to  incorporate  into  it  self- 
executing  provisions.  The  procedure  for  as- 
certaining the  rights  of  the  parties  in  con- 
demnation proceedings  where  a  public  use  is 
involved,  and  to  ascertain  the  compensation 
and  to  make  the  right  of  eminent  domain 
available,  has  been  fully  provided  by  the  leg- 
islature, while  the  purposes  for. which  such 
right  may  be  invoked  is  provided  by  the  con- 
stitution. The  legislature  cannot  interfere 
with  or  set  at  naught  the  specific  provisions 
of  the  constitution  in  regard  to  what  is  a 
"public  use,"  but  it  may  add  thereto  other 
uses  and  declare  them  to  be  public. 

In  Day  ▼.  Day,  12  Idaho  566,  86  Pac.  531, 
10  Ann.  Cas.  260,  [577]  this  court  held  that 
the  legislature,  neither  by  neglect  to  act  nor 
by  legislation,  can  nullify  a  mandatory  pro- 
vision of  the  constitution. 

This  court  stated  in  Potlatch  Lumber  Co. 
y.  Peterson,  12  Idaho  769,  118  Am.  St.  Hep. 
233,  88  Pac.  426;  "That  it  is  enough  if  the 
taking  tends  to  enlarge  the  resources,  increase 
the  industrial  energies  and  promote  the  pro- 
ductive power  of  any  considerable  part  of  the 
inhabitants  of  a  section  of  the  state,  or  leads 


to  the  growth  of  towns  and  the  creation  of 
new  channels  for  the  employment  of  private 
capital  and  labor,  as  such  results  indirectly 
contribute  to  the  general  prosperity  oi  the 
whole  community.*' 

In  Boston,  etc.  Mill-Dam  Corp.  v.  Newman, 
12  Pick.  (Mass.)  467,  23  Am.  Dec.  622,  the 
supreme  court  of  Massachusetts  intimated 
the  true  rule  in  regard  to  manufacturing  es- 
tablishments, and  in  the  course  of  the  opinion 
asked  the  following  pertinent  question:  "Is 
it  nothing  to  the  public  that  great  numbers 
of  citizens  have  the  means  of  employment 
brought  to  their  homes?"  Is  it  nothing  to 
the  people  of  this  state  that  great  numbers 
of  citizens  have  employment  in  the  complete 
development  of  the  timber  resources  of  the 
state? 

In  Scudder  v.  Trenton  Delaware  Falls  Co. 
1  N.  J.  Eq.  694,  23  Am.  Dec.  756,  tlie  court 
said:  "May  we  not,  in  considering  what  may 
be  deemed  a  public  use  and  benefit,  look  at 
the  objects,  the  purposes  and  the  results  of 
the  undertaking?  .  .  .  The  ever- varying 
condition  of  society  is  constantly  presenting 
new  objects  of  public  Importance  and  utility." 

This  is  one  of  the  cogent  reasons  why  the 
main  question  involved  here  is  more  a  ju- 
dicial than  a  legislative  one. 

In  Great  Falls  Mfg.  Co.  v.  Fernald,  47  N. 
H.  444,  the  court  said:  ''In  no  part  of  the 
world  have  the  public  a  deeper  interest  in  the 
success  of  all  undertakings,  which  promise  to 
assist  in  the  devolopment  of  these  great  nat- 
ural advantages.'* 

While  it  is  true  some  of  the  cases  above 
cited  were  imder  statutes  authorizing  the 
taking  of  private  property  for  public  use,  it 
must  be  remembered  that  a  statute  is  of  no 
[578]  more  efficacy  than  is  the  declaration 
of  the  people  in  their  constitution. 

In  Clark  v.  Nash,  198  U.  S.  361,  25  S. 
Ct.  676,  49  U.  S.  (L.  ed.)  1085,  4  Ann.  Cas. 
1171,  Justice  Peckham,  in  delivering  the  opin- 
ion of  the  court,  said:  "But  whether  a  stat- 
ute of  a  state  permitting  condemnation  by  an 
individual  for  the  purpose  of  obtaining  water 
for  his  land  or  for  mining  should  be  held  to 
be  a  condemnation  for  a  public  use,  and,  there- 
fore, a  valid  enactment,  may  depend  upon  a 
number  of  considerations  relating  to  the  situ- 
ation of  the  state  and  its  possibilities  for 
land  cultivation,  or  the  successful  prosecution 
of  its  mining  or  other  industries." 

See  also  Strickley  v.  Highland  Boy  Gold 
Min.  Co.  200  U.  S.  527,  26  S.  Ct.  301,  60 
U.  S.  (L.  ed.)  581,  4  Ann.  Cas.  1174,  where 
it  was  held  that  the  mining  industry  of  Utah 
is  second  only  in  importance  to  that  of  irri- 
gation. The  opinion  in  that  case  bears  upon 
the  case  at  bar.  ■ 

See  also  Helena  Power  Transmission  Co. 
V.  Spratt,  35  Mont.  108,  88  Pac.  773,  8  L.R.A. 
(N.S.)    567,  10  Ann.  Cas.  1055,  which  cites 
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muiy  authorities  on  the  question  herein  in- 
volyed,  and  quotes  from  Ellinghouse  v.  Tay- 
lor, 19  Mont.  462,  48  Pac.  757,  as  follows: 
"Persons  have  been  allowed  the  right  of  emi« 
nent  domain  on  the  theory  of  a  public  use, 
in  the  construction  of  dams  for  the  opera- 
tion of  grist  and  saw  mills,  in  the  reclamation 
of  swamp-lands,  and  in  other  similar  instances 
that  might  be  eniunerated,  where  the  public 
had  no  direct  interest  in  these  operations, 
whose  main  end  was  mere  private  gain*  ftud 
where  the  benefit  to  the  people  at  large  could 
result  indirectly  and  incidentally  only  from 
the  increase  of  wealth  and  the  development 
of  natural  resources." 

Counsel  for  respondent  contend  that  the 
Isw  provides  appellant  with  ample  means 
whereby  it  may  organize  a  railroad  company 
to  construct  whatever  lines  it  may  find  neces- 
sary to  enable  it  to  reach  all  of  the  timber 
referred  to  in  the  complaint,  but  that  the  law 
does  not  permit  a  private  appropriation  of 
private  property  in  the  manner  sought  to  be 
ftccomplished  in  this  action,  and  cite  in  sup- 
port of  that  contention,  Connolly  v.  Woods, 
13  Idaho  691,  92  Pac.  673,  and  McLean  v. 
[579]  District  Ct.  etc.  24  Idaho  441,  Ann. 
Cas.  1916D  542,  134  Pac.  636. 

In  the  case  of  Connolly  v.  Woods,  supra, 
the  court  referred  to  sec.  5  of  art.  11  of  the 
state  constitution,  which  declares  all  rail- 
roads, transportation  and  express  companies 
to  be  common  carriers,  and  the  court  held 
that  every  railroad  is  made  a  public  service 
corporation,  and  therefore  entitled  to  exer- 
cise the  right  of  eminent  domain,  and  if  it 
refuses  to  perform  any  of  the  duties  that  it 
owes  to  the  public,  it  may  be  compelled  to 
do  so. 

In  the  McLean  case,  supra,  the  court  held 
that  when  a  railroad  is  organized  under  the 
laws  of  the  state  as  a  railroad  corporation 
and  for  public  use,  such  railroad  is  governed 
by  constitutional  provisions  and  the  statutes 
of  the  state;  that  railroads  are  public  high- 
ways and  common  carriers,  subject  to  legisla- 
tive control. 

No  doubt,  under  the  provisions  of  said  see- 
tion  of  the  constitution,  the  logging  railway 
proposed  would  be  required  to  haul  logs  of 
other    landowners    along   its    line,    provided 
snch  landowners  delivered  their  logs  to  the 
railroad  for  transportation,  but  it  could  not 
be  compelled  to  put  on  a  passenger  and  ex- 
press train,  under  the  facts  of  this  case.  That 
section  of  the  constitution  refers  more  par- 
ticularly to  railroads  that  are  constructed 
for  general  transportation  and  not  to  such 
a  road  as  the  one  referred  to  in  the  com- 
pUiint,  to  be  constructed  for  removing  the 
timber  from  400  acres  of  land. 

The  facts  alleged  in  the  complaint,  as  we 
eonstme  them,  clearly  indicate  that  the  plain- 
tiff and  defendant  own  at  least  the  greater 


part  of  the  timber  land  in  the  gulch  up  which 
this  logging  road  is  sought  to  be  built,  and  it 
may  be  inferred,  at  least,  that  there  is  no 
passenger  or  express  traffic  that  would  justify 
the  building  or  maintenance  of  a  railroad  for 
any  other  purpose  than  marketing  the  timber 
tributary  to  said  gulch. 

Counsel  for  respondent  also  contends  that 
until  the  people  of  Idaho  speak  through  their 
legislature  granting  a  private  corporation  the 
right  to  take  private  property  for  a  tempor- 
ary logging  road,  under  the  law  no  such  right 
of  appropriation  [580]  of  private  property 
can  be  enjoyed  or  exercised.  Counsel  again 
overlooks  the  fact,  as  already  pointed  out, 
that  the  people  themselves  have  spoken  in 
their  constitution  and  have  clearly  provided 
that  private  persons  or  private  corporations, 
if  engaged  in  the  development  of  the  material 
resources  of  the  state,  to  the  end  that  their 
complete  development  may  be  made,  may  exer- 
cise that  right.  The  necessary  use  of  lands 
for  that  purpose  is  declared  by  the  people 
themselves  to  be  a  public  use. 

What  is  the  constitution  of  Idaho,  anyway? 
It  is  the  supreme  law  of  the  state  formed  by 
the  mighty  hand  of  the  people  themselves, 
in  which  certain  fixed  principles  of  funda- 
mental law  are  established.  It  contains  the 
will  of  the  people  and  is  the  supreme  law  of 
the  state.  It  is  superior  to  and  above  the 
power  of  the  legislature,  and  can  be  revoked, 
nullified  or  altered  only  by  the  authority  that 
made  it.  The  life-giving  principle  in  that  in- 
strument proceeded  direct  from  the  people, 
and  the  death-dealing  stroke,  when  given, 
must  proceed  from  the  same  power.  In  the 
constitution  the  people  have  said  to  the  leg- 
islature, ''Thus  far  ye  shall  go  and  no  far- 
ther," and  the  people  have  declared  that  the 
right  of  eminent  domain  may  be  invoked 
wherever  it  is  necessary  to  the  complete  de- 
velopment of  the  material  resources  of  the 
state,  and  any  act  of  the  legislature  that 
would  prohibit  the  exercise  of  that  right  for 
such  complete  development  would  be  uncon- 
stitutional and  void. 

No  legislative  authority  is  needed  under 
the  provisions  of  section  14  of  the  constitu- 
tion to  invoke  the  power  of  eminent  domain, 
further  than  to  provide  the  judicial  proced- 
ure for  the  exercise  of  that  right  or  power, 
which  procedure  the  legislature  has  amply 
supplied. 

In  16  Cyc.  p.  667,  it  is  said  that  the  right 
of  eminent  domain  lies  dormant  in  the  state 
until  legislative  action  is  had  pointing  out 
the  occasion,  mode,  conditions  and  agencies 
for  its  exercise.  The  authorities  cited  in  sup- 
port of  that  statement  are  from  states  not 
having  constitutional  provisions  such  as  are 
contained  in  said  section  14  of  our  consti- 
tution, but  from  states  where  the  whole  sub- 
ject of  eminent  domain  [681]  was  left  to  the 
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legislature.  The  constitutions  of  such  states, 
however,  usually  prohibited  the  taking  of 
private  property  for  a  public  use  until  a  just 
compensation  had  been  paid  therefor.  But 
the  people  of  this  state  have  determined  the 
^'occasions"  and  "conditions"  on  which  the 
"right  may  be  exercised,"  and  only  have  left 
to  the  legislature  the  right  or  authority  to 
fix  the  "mode"  and  "agencies  for  its  exer- 
cise;" in  other  words,  to  provide  the  proced- 
ure whereby  the  right  may  be  exercised.  The 
same  statement  is  made  in  Cooley  on  Con- 
stitutional Limitations,  p.  259,  and  the  author 
in  15  Cyc.  569,  cites  Cooley  and  other  author- 
ities in  support  of  the  statements  therein 
made.  Those  statements  are  correct  in  all 
states  where  the  people  have  not  exercised 
their  sovereignty  and  declared  what  uses  are 
public  in  their  constitutions,  as  the  people 
have  done  in  this  state.  The  people  in  this 
state  left  to  the  legislature  the  authority  only 
to  provide  the  procedure,  so  far  as  the  uses 
provided  for  by  said  section  14  are  concerned. 

The  history  of  this  state,  as  well  as  the 
allegations  of  the  complaint,  clearly  show  that 
the  timber  of  the  state  is  one  of  its  great 
material  resources;  that  much  of  the  timber 
is  ripe  and  ready  to  be  marketed  or  for  man- 
ufacture, and  the  mountainous  conditions  of 
the  state  make  much  of  it  almost  inaccessible, 
and  unless  logging  railways  are  permitted  to 
be  constructed,  by  means  of  which  the  timber 
may  be  delivered  to  the  mills  at  a  reasonable 
expense,  the  complete  development  of  this 
great  material  resource  cannot  be  made.  And 
the  individual  owning  only  400  acres  of  tim- 
ber, if  it  is  so  situated  that  it  requires  the 
construction  of  a  logging  railway  to  transport 
it  to  the  market,  if  he  desires  to  go  to  the 
expense  of  constructing  such  .a  railway,  may 
exercise  the  right  of  eminent  domain  to  pro- 
cure the  right  of  way  for  such  road. 

Counsel  for  respondent  contends  that  the 
taking  of  this  property  is  confiscation.  Such 
is  not  the  case.  The  law  provides  that  full 
compensation  must  be  paid  for  such  right 
of  way.  There  is  no  element  of  confiscation 
involved  in  the  case,  since  the  full  value  of 
the  right  must  be  paid,  under  the  law,  before 
the  land  for  the  right  of  way  can  be  taken. 
The  value  [582]  of  the  land  so  taken  is  fixed 
by  the  court,  a  jury  or  commissioners,  and  it 
certainly  is  not  confiscation  when  one  gets 
full  value  for  his  land,  for  its  temporary  or 
other  use,  in  the  exercise  of  the  right  of  emi- 
nent domain  by  the  condemnor. 

Because  of  the  topography  and  mountainous 
conditions  of  the  state,  the  needs  of  the  peo- 
ple and  the  welfare  of  the  people  of  large 
sections  of  this  state  depend  upon  the  timber 
industry.  Roads,  tramways  and  logging  roads 
are  as  necessary  to  the  development  of  this 
great  Industry  as  are  ditches  to  the  develop- 
ment of  the  arid  regions  of  the  state,  or  tun- 


nels and  shafts  to  the  development  of  the 
mines;  and  by  the  provisions  of  said  sec.  14, 
art.  1,  of  the  constitution,  the  people  did  not 
make,  and  did  not  mean  to  make,  any  discrim- 
ination between  the  great  timber  industry  and 
the  mining  or  irrigation  industry  of  the  state. 

We  therefore  hold  that  the  courts  have  the 
authority  to  determine  the  question  of  the 
necessary  use  of  lands  to  the  complete  de- 
velopment of  the  material  resources  of  the 
state,  since  such  use  is  declared  to  be  a 
"public  use"  by  the  provisions  of  said  sec.  14 
of  the  constitution,  and  that  the  legislature 
has  provided  the  procedure  for  the  determina- 
tion of  all  questions  connected  with  the  exer- 
cise of  the  right  of  eminent  domain. 

We  therefore  conclude  that  the  judgment 
of  the  trial  court  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  overrule 
said  demurrer  and  permit  the  defendant  to 
answer.    Costs  awarded  to  respondent. 

Budge,  J.  concurs  in  the  conclusion  reached. 

Morgan,  J.  {disaof^ting) . — As  I  view  this 
case,  the  most  important  question  presented 
by  it  is  whether  the  courts  or  the  legisla- 
ture shall  determine  under  what  circum- 
stances the  power  of  eminent  domain,  re- 
served to  the  state  by  the  general  provision 
of  sec.  14,  art.  1,  of  the  constitution,  shall 
be  invoked.  This  general  provision  follow^s 
the  designation  of  certain  specified  uses  for 
which  private  property  may  be  taken,  and 
reads,  "or  any  other  use  necessary  to  the 
complete  [583]  development  of  the  material 
resources  of  the  state,  or  the  preservation  of 
the  health  of  its  inhabitants,  is  hereby  de- 
clared to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state."  In  other 
words,  who  shall  say,  the  legislature  t)r  the 
courts,  what  are  and  what  are  not  the  ma- 
terial resources  of  the  state?  What  is  and 
what  is  not  necessary  to  be  taken  in  order  to 
bring  about  the  complete  development  of  these 
material  resources  and  to  preserve  the  health 
of  the  inhabitants  of  Idaho  ?  In  which  branch 
of  the  government  is  the  "regulation  and  con- 
trol of  the  state"  reposed?  There  can  be  but 
one  logical  answer  to  these  questions.  That 
power  is  vested  in  the  legisliEiture,  and  the 
members  of  the  constitutional  convention  so 
understood  and  so  intended. 

There  were  some  excel lant  lawyers  in  that 
convention  and,  as  such,  they  must  have 
known  the  universal  rule  to  be:  "That  the 
right  to  appropriate  private  property  to  pub- 
lic use  lies  dormant  in  the  state,  until  legis- 
lative action  is  had,  pointing  out  the  occa- 
sions, the  modes,  conditions  and  agencies  for 
its  appropriations"  ( Cooley 's  Const.  Lim.  7th 
ed.  759) ,  and  they  had  a  right  to  believe  that 
those  who  came  after  them,  to  place  an  in- 
terpretation upon  the  constitution,  would  be 
familiar    with    that    fundamental    rule    and 
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TTould  be  governed  by  it.  Furthermore,  the 
^constitutional  conviction  was  a  legislative 
body  and  could  not  have  mistaken  itself  for  a 
<^ourt.  It  formulated  and  submitted  to  the 
sovereign  people  of  Idaho,  for  their  ratifica- 
tion or  rejection,  a  constitution,  and  by  so 
doing  performed  a  legislative  act  of  the  high- 
est order,  thereby  recognizing  that  eminent 
domain  was  a  legislative  rather  than  a  ju- 
dicial function,  and  therein  expressly  provided 
for  the  taking  of  private  property  for  uses 
appertaining  to  the  mining  and  agricultural 
industries  which  had  to  do,  at  that  time, 
with  the  material  resources  of  the  state. 

In  1 889  timber  was  not  deemed  to  be  a 
material  resource,  and  during  the  decade  fol- 
lowing the  adoption  of  the  constitution  tim- 
ber, growing  upon  thousands  of  acres  of  land 
in  Idaho,  was  destroyed  in  order  that  the  land 
might  be  reduced  to  a  state  of  cultivation. 
The  framers  of  our  constitution,  by  [584]  their 
legislative  act  of  incorporating  the  specific 
provisions  in  sec.  14,  art.  1,  took  ^are  of 
such  industries  as  appertained  to  the  re- 
sources then  material  to  the  well-being  of 
Idaho,  and,  by  the  general  provision  above 
quoted,  placed  it  within  the  power  of  the 
legislature,  as  other  industries  developed  and 
as  other  resources  became  material,  to  pro- 
vide that  private  property  might  be  taken 
under  the  power  of  eminent  domain  in  aid  of 
them.  Had  it  been  the  idea  of  the  framers 
of  the  constitution  that  the  power  of  eminent 
domain  should  be  invoked  by  the  courts  in 
aid  of  private  enterprise,  it  would  have  sub- 
mitted  to  the  people  of  Idaho,  for  their 
approval,  only  the  portion  of  the  section  here- 
inabove quoted  and  would  not  have  itself 
undertaken  to  legislate  upon  the  subject  in 
behalf  of  developing  resources  of  the  state 
then  deemed  to  be  material. 

Not  only  was  the  general  rule  that  it  is 
within  the  legislative,  and  not  the  judicial, 
power  to  designate  the  uses  and  purposes,  the 
interests  and   industries,  for  and  on  behalf 
of  which  eminent  domain  may  be   invoked, 
recognized    and   acted   upon   throughout   the 
United  States  at  the  time  our  constitution 
was  proposed  and  adopted,  but  it  had  been 
the  subject  of  legislation  in  the  territory  of 
Idaho,  and  sec.  5210,  Rev.  Stats.,  of  the  terri- 
tory  (which  is  now,  as  amended,  sec.  5210, 
Kev.  Codes)  designated  the  public  uses  in  be- 
half of  which  the  power  of  eminent  domain 
might  be  exercised,  and  that  convention  pro- 
posed and  the  people  of  Idaho  adopted  sec. 
i  of  art.  21  of  the  constitution,  which  is  as 
follows:  "All  laws  now  in  force  in  the  terri- 
tory of  Idaho,  which  are  not  repugnant  to 
this  constitution,  shall  remain  in  force  until 
they  expire   by   their  own  limitation  or  be 
altered  or  repealed  by  the  legislature."    No 
stretch  of  the  imagination  can  make  sec.  6210, 
Hev.  Stats.,  repugnant  to  sec.  14,  art.  1,  or 


any  other  provision  of  the  constitution,  and 
it  was  therefore  the  intention  of  the  consti- 
tutional convention  to  not  only  recognize 
the  power  to  designate  the  use  on  behalf  of 
which  eminent  domain  might  be  invoked  as  a 
legislative,  and  not  a  judicial  power,  but 
it  was  expressly  provided  that  legislation 
already  had  upon  the  subject  should  be  con- 
tinued in  full  force  and  effect  until — ^not 
the  courts — the  state  legislature,  thereafter 
to  be  assembled,  [585]  should  see  fit  to  change 
it.  Whether  or  not  it  will,  as  stated  in  the 
majority  opinion,  be  conceded  "that  the  courts 
are  better  equipped  to  investigate  and  deter- 
mine whether  a  logging  railroad  is  necessary 
to  the  'complete  development'  of  the  timber 
resources  of  the  state,"  it  is  perfectly  appar- 
ent the  constitutional  convention  did  not 
think  so  and,  therefore,  left  that  power  with 
the  branch  of  the  state  government  nearest 
and  most  responsive  to  the  sovereign  peo- 
ple. 

Nor  can  I  concur  in  that  statement  made  in 
the  majority  opinion  to  the  effect  that  the 
legislature,  recognizing  the  superior  efiiciency 
of  the  courts  in  this  behalf,  "has  not  at- 
tempted, since  the  adoption  of  the  constitu- 
tion, to  specify  by  name  or  define  what  are 
the  many  material  resources  of  the  state  that 
cannot  be  'completely  developed'  without  the 
exercise  of  the  right  of  eminent  domain."  I 
find  that  in  1903  (Sees.  Laws  1903,  p.  203) 
the  legislature  amended  sec.  5210,  Kev.  Stats., 
by  adding  to  it  the  following  public  uses  on 
behalf  of  which  eminent  domain  may  be 
exercised,  to  wit,  electric  railroads,  reser- 
voirs for  public  transportation,  supplying 
mines  and  farming  neighborhoods  with  water, 
and  draining  and  reclaiming  lands,  and  for 
storing  and  floating  logs  and  lumber  on 
streams  not  navigable;  also  telephones  and 
lines  used  in  transmitting  electric  current 
for  power,  lighting,  heating  or  other  purposes, 
and  caused  said  section  to  read  as  follows: 
"Subject  to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  be  exercised 
in  behalf  of  the  following  public  uses:  1. 
Public  buildings  and  grounds  for  the  use  of 
the  state,  and  all  other  public  uses  authorised 
by  the  legislature;  2.  Public  buildings  and 
grounds  for  the  use  of  any  county,  incorpo- 
rated city,  village,  town,  or  school  district; 
canals,  aqueducts,  flumes,  ditches,  or  pipes  for 
conducting  water  for  the  use  of  the  inhabi- 
tants of  any  county,  incorporated  city,  vil- 
lage or  town  or  for  draining  any  county, 
incorporated  city,  village  or  town,  raising 
the  banks  of  streams,  removing  obstrud- 
tions  therefrom  and  widening,  deepening,  or 
straightening  their  channels,  roads,  streets, 
alleys,  and  all  other  public  uses  for  the  bene- 
fit of  any  county,  incorporated  city,  village, 
or  town  or  the  inhabitants  thereof;  3. 
Wharves,   [686]   docks,  piers,  chutes,  booms, 


soo 
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ferries,  bridges,  toll-roads,  by-roads,  plank 
and  turnpike  roads,  steam,  electric  and  horse 
railroads,  reservoirs,  canals,  ditches,  flumes, 
aqueducts  and  pipes,  for  public  transporta- 
tion, supplying  mines  and  farming  neighbor^ 
hoods  with  water,  and  draining  and  reclaim* 
ing  lands,  and  for  storing  and  floating  logs 
and  lumber  on  streams  not  navigable;  4. 
Roads,  tunnels,  ditches,  flumes,  pipes  and 
dumping  places  for  working  mines;  also  out- 
lets, natural  or  otherwise,  for  the  flow,  de- 
posit, or  conduct  of  tailings  or  refuse  matter 
from  mines;  also,  an  occupancy  in  common  by 
the  owners  or  possessors  of  different  mines 
of  any  place  for  the  flow,  deposit  or  conduct  of 
tailings  or  refuse  matter  from  their  several 
mines;  5.  By-roads  leading  from  highways  to 
residences  and  farms;  6.  Telephone,  tele- 
graph and  telephone  lines,  and  lines  used  in 
transmitting  electric  current  for  power,  light- 
ing, heating  or  other  purposes;  7.  Sewerage 
of  any  incorporated  city."  I  further  find 
that  by  chap.  108,  Sess.  Laws  1913  (p.  429), 
the  legislature  amended  sec.  5229,  which  was 
as  follows:  "Nothing  in  this  Code  must  be 
construed  to  abrogate  or  repeal  any  statute 
providing  for  the  taking  of  property  in  any 
city  or  town  for  street  purposes,"  and  caused 
that  section  to  read:  "Nothing  in  this  Code 
must  be  construed  to  abrogate  or  repeal  any 
statute  provided  for  the  taking  of  property 
in  any  city  or  village  for  street  purposes: 
Provided,  That  any  city  or  village,  at  its 
option,  may  exercise  the  right  of  eminent 
domain  under  the  provisions  of  Part  3,  Title 
7  of  Revised  Codes  of  Idaho  for  any  of  the 
uses  and  purposes  mentioned  in  Subdivisions 
Twenty-sixth  and  Twenty-seventh  of  Section 
2238  of  the  Revised  Codes  of  the  State  of 
Idaho  as  amended  by  Chapter  81  of  the  Laws 
of  the  Eleventh  Session  of  the  Legislature 
of  Idaho,  approved  March  13,  1911,  in  like 
manner  and  to  the  same  extent  as  for  any  of 
the  purposes  mentioned  in  Section  5210  of 
said  Revised  Codee  of  Idaho."  Upon  the 
other  hand,  I  find  that  the  courts  have  not, 
heretofore,  sought  to  invade  the  legislative 
province  and  to  designate,  without  statutory 
authority,  what  shall  and  what  shall  not  be 
subject  to  the  power  of  eminent  domain,  but 
that  the  legislative  power  in  these  matters 
has  been  recognized,  [587]  either  expressly 
or  by  implication,  in  the  following  Idaho 
cases :  Latah  County  v.  Peterson,  3  Idaho  389, 
29  Pac.  1089,  16  L.R.A.  81;  HoUister  v.  State, 
9  Idaho  8,  71  Pac.  541;  Potlatch  Lumber  Co. 
V.  Peterson,  12  Idaho  769,  118  Am.  St.  Rep. 
233,  88  Pac.  426;  Twin  Falls  v.  Stubbs,  15 
Idaho  68,  96  Pac.  195;  Portneuf  Irrigating  Co. 
v.  Budge,  16  Idaho  116, 100  Pac.  1046, 18  Ann. 
Cas.  674;  Washington  Water  Power  Co.  v. 
Waters,  19  Idaho  595,  115  Pac.  682;  Idaho- 
Western  R.  Co.  V.  Columbia  Conference  etc. 
Synod,  20  Idaho  668,  119  Pac.  60,  38  L  JI.A. 


(N.S.)  497;  Thomas  v.  Boise  City,  25  Idaho 
522,  138  Pac.  1110,  and  Idaho-Iowa  Lateral,, 
etc.  Co.  ▼.  Fisher,  27  Idaho  695,  151  Pac. 
998. 

The  case  of  Latah  County  v.  Peterson,  above- 
cited,  arose  Immediately  after  the  adoption 
of  the  Idaho  constitution,  and  the  opinion 
of  the  court,  in  that  case,  was  written  by 
the  late  Justice  John  T.  Morgan,  who  wafr 
a  member  of  the  Constitutional  Convention. 
The  court  then  recognized  the  rule  ''that  the 
right  to  appropriate  private  property  to- 
public  use  lies  dormant  in  the  state  until 
legislative  action  is  had,  pointing  out  the 
occasions,  the  modes,  conditions,  and  agencies- 
for  its  appropriation,"  for  it  said:  '^he  con- 
stitution (article  1,  section  14)  substantially 
recognizes  the  right  of  the  legislature  to 
provide  for  laying  out  private  roads  or  by- 
ways," and  compared  our  statute  upon  that 
subject  to  those  of  other  states,  and  held 
that  by  reason  of  the  provision  therein  that 
a  private  road,  when  opened,  can  be  used  for 
any  purpose  to  which  it  is  adapted,  by  the 
general  public  and  by  any  individual  thereof, 
the  taking  in  that  case  was  not  for  a  private, 
but  for  a  public,  use,  and  did  not  violate  the 
constitution. 

In  case  of  HoUister  ▼.  State,  the  court 
recognized  the  validity  of  sec.  5212,  Rev. 
Stats.  1887  (sec.  5212,  Rev.  Codes),  which 
indicates  what  private  property  may  be  taken 
under  the  power  of  eminent  domain,  and  sec. 
IS  of  an  act  of  the  legislature  approved  Feb- 
ruary 25,  1899  (Sess.  Laws,  1899,  p.  381),. 
providing  that  the  right  of  way  over  and 
upon  any  and  all  lands  owned  and  controlled 
by  the  state  of  Idaho  is  granted  for  certain 
purposes  therein  enumerated,  and  further 
providing  that  no  property  shall  be  taken  un- 
der the  provisions  [588]  of  said  section  until 
full  compensation  shall  be  paid  thereafter,  to 
be  ascertained  in  the  manner  prescribed  by 
law  for  the  taking  of  private  property  for  a 
public  use.  In  that  case  the  court  conclud- 
ed: "We  have  examined  the  entire  record,  and 
are  fully  satisfied  that  the  use  for  whicb 
the  lands  are  claimed  is  a  public  use,  as  de- 
fined by  sec.  5210,  of  the  Revised  Statutes,, 
and  section  14  of  article  1  of  the  state  con- 
stitution." 

In  case  of  Potlatch  Lumber  Clio.  v.  Peterson^ 
this  court,  after  stating  that  appellants  de- 
murred to  the  complaint  on  the  ground  that 
it  did  not  state  a  cause  of  action,  and  relied 
upon  two  propositions  of  law  in  order  to  sup- 
port the  demurrer:  1.  That  the  taking  of 
said  land  was  not  for  a  public  use;  and 
2.  That  the  statutes  of  Idaho  were  not  suf- 
ficiently broad  to  cover  such  use,  quoted  at 
considerable  length  from  sec.  5210,  Rev.  Codes, 
and  said,  in  addition  to  the  portions  of  that 
opinion  quoted  here  by  the  majority  of  the 
court :    "The  legislature  well  knew  that  many 
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of  our  streamB  were  floatable  for  logs  in 
places,  and  not  in  others;  it  had  in  view  those 
streams  in  the  enaetmoit  of  sec.  5210,  and  it 
Intended  to  and  did  grant  the  right  to  exer- 
cise the  power  of  eminent  domain  in  ordo*  to 
make  sneh  streams  floatable  at  places  where 
they  were  not  floatable  imless  improved  by 
dams  or  otherwise."  In  that  case  the  court 
also  said: 

^In  limime^  we  shall  make  a  few  observa- 
tions upon  the  power  of  eminent  domain. 
That  power  is  an  incident  of  sovereignty  in* 
herent  in  the  federal  government  and  the 
several  states  by  virtue  of  their  sovereignty. 
This  power  with  all  its  incidents  is  vested 
in  the  legislatures  of  the  several  states.  (1 
Lewis  on  Eminent  Domain,  sec.  237;  Cooley's 
Constitutional  Limitations,  7th  ed.  755;  Hol- 
lUter  T.  SUte,  9  Idaho  8,  71  Pao.  541.)" 

If  the  paragraph  last  above  quoted  was 
the  law  in  1906,  when  it  was  written  by  the 
author  of  the  majority  opinion  in  this  case, 
sinee  there  has  been  neither  constitutional 
amendment  nor  legislative  enactment  on  the 
subject  between  now  and  then,  the  query  is 
invited:  When  and  how  was  it  changed?  It 
undoubtedly  contains  a  correct  statement  of 
tiie  rule  that  [589]  the  power  of  eminent  do- 
main, icith  M  iU  inoidenta,  is  vested  in  the 
If^lslatures  of  the  several  states,  and,  while 
the  decision  of  the  court  in  Potlatch  Lumber 
Co.  T.  Peterson  possesses  some  legislative  ex- 
cuse in  sec.  6210,  suprsy  the  majority  opinion 
in  this  caae  has  none. 

I  have  never  been  in  entire  accord  with  the 
opinion  of  the  court  in  ease  of  Potlatch  Lum- 
ber Co.  ▼.  Peterson,  especially  with-  that  por- 
tion of  it  expressed  in  the  tenth  and  eleventh 
paragraphs  of  the  syllabus  which  state: 
"10.  The  term  'public  use,'  as  used  in  said 
section  14,  article  1,  of  the  constitution, 
means  public  usefulness  and  productive  of 
general  benefit.  That  term  is  a  flexible  one, 
and  necessarily  has  been  of  constant  growth 
as  new  public  uses  have  developed.  11.  The 
power  of  eminent  domain  under  our  constitu- 
tion and  laws  is  given  a  degree  of  elasticity, 
thus  making  it  capable  of  meeting  new  condi- 
tions and  improvements  of  the  ever-increasing 
neeessities  of  society." 

My  theory  has  always  been  that  our  consti- 
tution cannot  be  amended  except,  as  therein 
providedt  hy  the  sovereign  people,  and  not 
by  the  courts.  That  case  and  this  one  have 
a  tendency  to  invite  the  inquiry:  Does 
judicial  construction  ever  reach  a  point  where 
it  ceases  to  be  constitution  stretching  and 
becomes  law  breaking? 

Twin  Falls  v.  Stubbs  was  a  case  wherein 
the  village,  now  city  of  Twin  Falls,  sought 
to  condemn  certain  lands  for  purposes  of  a 
sewer  system.  This  court  in  that  case,  in 
sustaining  the  right  of  the  municipality  to 
invoke  the  power  of  eminent  domain,  based 


its  decision  and  opinicm  upon  the  act  of  the 
legislature  approved  February  24, 1905  (Seas. 
Laws  1905,  p.  335),  authorizing  and  empower- 
ing cities,  towns  and  villages  to  construct 
and  maintain  sewer  systems  and  to  condemn 
land  for  that  purpose,  and  upon  subdivision 
2,  sec.  5210,  Bey.  Stats.,  as  amended  by 
the  act  of  March  8,  1903  (Seas.  Laws  1903, 
p.  203). 

The  case  of  Portneuf  Irrigating  Co.  ▼. 
Budge  grows  out  of  another  case  wherein  one 
irrigation  company  sought  to  condemn  a 
portion  of  the  canal  and  right  of  way  of  an- 
other for  the  purpose  of  so  enlarging  the  canal 
as  to  not  only  carry  the  [590]  volume  of  water 
owned  and  used  by  its  owner,  but  also  such 
additional  volume  of  water  as  would  be  neces- 
sary for  the  uses  and  purposes  of  the  com- 
pany seeking  condemnation.  The  rigbt  to 
take  private  property  for  the  uses  -therein 
sought  is  expressly  recognixed  as  being  pro- 
vided for,  not  only  in  sec  14,  art.  1,  of  the 
constitution,  but  by  the  legislature.  In  that 
case  this  court  said:  "The  constitutional 
provision  with  reference  to  the  exercise  of  the 
power  of  eminent  domain  is  a  limitation  upon 
the  power  and  authority  of  the  legislature  to 
act  in  this  matter,  and  cannot  be  viewed  or 
construed  as  a  grant  in  any  respect.  The 
power  of  eminent  domain  adheres  in  sover- 
eignty as  an  essential  element  thereof  and 
cannot  be  alienated.  (Levris  on  Eminent  Do- 
main, sees.  10,  237.)  Primarily,  the  power 
and  exercise  of  this  right  for  and  on  behalf 
of  the  state  rests  with  the  legislature.  That 
body  may  determine  the  necessity  for  the 
taking,  and  its  determination  thereon  is  final. 
In  this  state,  however,  that  power  has  been 
delegated  by  the  legislature  through  general 
statutes  defining  the  uses  for  which  property 
may  be  taken,  and  vesting  in  the  courts  the 
jurisdiction  and  authority  to  determine  when 
the  use  falls  within  any  of  the  eniunerated 
classes,  and  also  as  to  when  the  necessity 
for  the  taking  arises."  The  case  at  bar 
differs  from  the  Portneuf  Irr.  Co.  case  in  this, 
that  no  statutory  provision  has  been  made 
for  taking  private  property  for  the  purposes 
herein  sought  to  appropriate  it,  nor  have 
these  purposes  been  specified  by  the  constitu- 
tion as  appertaining  to  the  material  re- 
sources of  Idaho,  so  that  in  this  case  the 
general  statutes,  mentioned  in  that  decision 
as  vesting  in  the  courts  the  jurisdiction  and 
authority  to  determine  when  the  use  falls 
within  any  of  the  enumerated  classes,  and  also 
as  to  when  the  necessity  for  the  taking  arises, 
do  not  apply. 

The  case  of  Washington  Water  Power  Co. 
V.  Waters  was  between  the  same  parties,  and 
grew  out  of  the  same  state  of  facts  as  that 
cited  and  quoted  from  at  length  in  the 
majority  opinion  appearing  in  186  Fed.  572. 
That  case  was  one  wherein  Washington  Water 
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Power  Company  was  seeking  to  condemn  the 
lands  of  certain  riparian  owners  for  reser- 
voir purposes  in  order  to  increase  the  capac- 
ity of  Goeur  d'Alene  [591]  Lake  and  its  tribu- 
taries, with  the  end  in  view  of  generating 
electrical  power  to  be  used  in  lighting  munici- 
palities, operating  railroads,  and  numerous 
other  public  uses,  and  is  a  purpose  expressly 
provided  for  by  our  constitution  and  statutes 
heretofore  frequently  referred  to.  In  that  case 
this  court  said:  "As  we  said  in  the  Hol- 
lister  case,  we  repeat  here,  that  the  use  for 
which  the  land  is  sought  to  be  taken  in  this 
case  is  clearly  a  public  use  within  the  pro- 
visions of  sec.  14,  art.  1,  of  the  constitution 
and  the  provisions  of  sec.  5210,  Rev.  Codes. 
Our  determination  of  the  first  question  as 
above  announced  renders  it  unnecessary  to 
deal  in  this  opinion  with  the  other  question 
that  has  been  raised.  Whether  the  ascertain- 
ment and  determination  that  any  use  other 
than  those  specifically  enumerated  is  'neces- 
sary to  the  complete  development  of  the  ma- 
terial resources  of  the  state'  is  a  legislative 
or  a  judicial  question,  becomes  immaterial 
in  this  case."  Since  Judge  Dietrich's  opin- 
ion, above  referred  to,  was  based  upon  a  state 
of  facts  identical  with  those  of  the  case 
from  which  quotation  was  last  above  made, 
this  decision,  by  our  own  supreme  court,  ren- 
dered subsequent  to  that  of  Judge  Dietrich, 
disposes  of  that  opinion  as  an  authority  upon 
the  question  here  under  consideration,  as  it 
would  seem  to  classify  his  observations,  now 
relied  upon  by  the  majority  of  the  court,  as 
obiter  dictum. 

The  case  of  Idaho-Western  R.  Co.  v.  Co- 
lumbia Conference,  etc.  Synod,  was  an  action 
to  condemn  lands  for  a  railroad  right  of  way. 
The  court  in  that  case  again  recognixed  the 
legislative  authority  in  matters  of  eminent 
domain,  and  said:  *'The  statute  requires  the 
condemnor  to  disclose  the  purpose  for  which 
he  is  seeking  to  condemn  the  property,  and 
the  general  nature  and  character  of  the 
improvement  or  structure  he  expects  to  erect 
in  order  to  bring  himself  within  the  consti- 
tution and  statute.  (Sec.  14,  art.  1,  Const.; 
sec.  5210,  Rev.  Codes.)" 

In  case  of  Thomas  v.  Boise  City,  wherein 
an  attempt  was  made  to  condemn  property 
for  street  purposes  under  the  provisions  of 
sec.  2238,  Rev.  Codes,  this  court,  recognizing 
the  necessity  for  legislative  authority  in  con- 
demnation proceedings  [592]  in  addition  to 
those  conferred  by  the  general  provisions  of 
sec.  14,  art.  1,  of  the  constitution,  said:  ''Sec. 
22.38,  subds.  26  and  27,  provides  no  method 
for  condemning  real  property  to  public  use 
under  art.  1,  sec.  14,  of  the  constitution  of 
this  state,  and  has  no  force  in  the  proceed- 
ings in  this  case,  because  there  is  no  pro- 
vision in  either  subdivision,  or  any  other  pro- 
vision,  that  provides  for  the  condemnation 


proceedings    attempted    to    be    enforced    a» 
shown  by  the  record  in  this  case." 

While,  in  case  of  Idaho-Iowa  Lateral,  etc. 
Co.  V.  Fisher,  Mr.  Justice  Budge  dissented 
from  the  conclusion  reached  by  the  courts 
upon  the  ground  that  title  to  the  school  land 
therein  involved  had  not,  in  his  opinion » 
passed  to  appellant  as  provided  by  law,  and 
while  the  author  of  this  dissenting  opinion, 
agreed  with  him  that  the  right,  or  power,  of 
eminent  domain  w^as  not  involved  in  that 
case,  the  chief  justice  placed  an  interpreta- 
tion upon  the  language  of  the  constitution 
providing  that  the  necessary  use  of  lands  for 
certain  purposes  "is  hereby  declared  to  be- 
a  public  use  and  subject  to  the  regulation 
and  control  of  the  state,"  which  did  not  in> 
voke  the  disapproval  of  any  member  of  the 
court,  and  should  set  the  troublesome  question 
involved  herein  forever  at  rest,  which  is: 
Which  branch  of  the  state  government  is  in- 
tended to  exercise  that  regulation  and  con- 
trol? It  is  said  in  the  opinion  last  above 
mentioned:  "Sec.  14,  art.  1,  of  the  constitu- 
tion does  not  provide  that  the  fee-simple  title 
for  state  lands  used  as  reservoirs  must  be 
taken,  but  does  provide  that  'Tlie  necessary 
use  of  lands  for  the  construction  of  reservoirs*^ 
shall  be  'subject  to  the  regulation  and  control 
of  the  state,'  meaning  thereby  that  such  mat- 
ters shall  be  controlled  by  the  l^islature  of 
the  state  by  legislative  enactment." 

There  can  be  no  doubt  that  the  foregoing 
quotation  is  a  correct  statement  of  a  sound 
rule  of  law,  and,  applied  to  this  case,  it  mean  a 
that  since  the  legislature  has  made  no  pro> 
vision  for  the  taking  of  private  property 
for  the  use  to  which  respondent's  property 
is  sought  to  be  applied,  it  cannot  be  taken 
under  the  power  of  eminent  domain. 

If  there  was  specific  statutory  or  constitu- 
tional authority  for  taking  the  land  here 
sought  to  be  taken  under  the  power  [593]  of 
eminent  domain,  for  the  use  to  which  it  i» 
desired  to  put  it,  the  demurrer  in  this  case 
would  have  been  properly  sustained,  for  the 
complaint  would  not,  even  then,  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
purpose  for  which  this  right  of  way  is  sought 
to  be  condemned  is  that  a  temporary  logging 
railroad  may  be  constructed  across  the  land 
of  respondent  to  the  land  of  appellant,  in 
order  that  it  may  transport  certain  timber 
which  is  situated  thereon  to  its  mills  for 
manufacture.  Paragraph  5  of  the  complaint 
describes,  by  legal  subdivisions,  400  acres 
of  land  which,  it  is  alleged,  is  owned  by  appel- 
lant and  which,  it  appears,  is  sought  to  be 
reached  by  this  logging  railroad.  The  quan- 
tity and  value  of  this  timber  ig  thus  de- 
scribed in  paragraph  5,  and  not  otherwise  in 
the  complaint:  "That  situated  upon  said 
lands  above  referred  to  are  quantities  of  valu- 
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able   timber   wliicli   the   plaintiff   degires   to 
transport  to  its  mills  for  manufacture." 

We  are  not  informed  how  numerous  or  how 
extensive  are  these  quantities,  whether  large 
or  small,  many  or  few,  nor  are  we  enlightened 
as  to  how  valuable  is  the  timber  or  for  what 
pm^ioee  it  is  valuable,  whether  for  lumber, 
railroad  ties,  cordwood,  fishing  poles  or 
Christmas  trees.  Still  this  court  is  asked  to 
infer  from  this  meager  allegation,  and  the 
majority  of  the  court  does  infer,  that  the  re- 
moval of  this  timber  will,  in  the  language 
of  the  constitution,  "develop  the  material  re- 
raurces  of  Idaho."  I  do  not  believe  it  was  in- 
tended by  the  framers  of  the  constitution 
that  sacred  property  rights  should  be  invaded 
except  for  the  purpose  of  promoting  the  ma- 
terial welfare  of  the  people  of  this  state  to 
a  perceptible  and  substantial  degree,  and  there 
is  nothing  in  this  complaint  to  indicate  that 
the  wealth  or  well-being  of  the  people  of  Ida- 
ho, or  of  any  of  them,  will,  by  the  taking  of 
this  private  property,  be  augmented  to  the 
value  of  a  single  dime. 

It  is  said  in  15  Cyc.  567 :  "Inasmuch  as  the 
right  of  eminent  domain  is  one  which  lies 
dormant  in  the  state  imtil  legislative  action 
is  had  pointing  out  the  occasion,  mode,  con- 
ditions, and  agencies  for  its  exercise,  the  right 
to  exercise  the  power  must  be  conferred  by 
"statute,  either  in  express  words  or  by  neces- 
sary [694]  implication.  The  power  should 
not  be  gathered  from  doubtful  inferences,  but 
should  be  unmistakably  expressed. 

''The  power  of  eminent  domain  being  in 
derogation  of  the  common  right,  acts  con- 
ferring it  are  to  be  strictly  construed  and 
are  not  to  be  extended  beyond  their  plain 
provisions.  The  right  to  exercise  the  power 
is  strictly  limited  to  the  purposes  specified 
in  the  statute  conferring  it.  The  proposed 
use  of  the  lands  of  the  owner  must  be  clear- 
ly embraced  within  the  legitimate  object  of 
the  power  conferred.  Where  there  is  any 
doubt  in  regard  to  the  extent  of  the  power  the 
land  owner  must  have  the  benefit  of  that 
doubt.  Statutes  conferring  the  power  of  emi- 
nent domain  on  private  corporations  do  not 
render  compulsory  or  obligatory  the  exercise 
of  those  powers." 

Not  only  can  I  find  no  legislative  author- 
ity to  invoke  the  power  of  eminent  domain  in 
this  case,  but  it  appears  to  me  the  attempt  to 
do  Bo  is  an  effort  on  the  part  of  appellant  to 
pervert  the  good  intentions  of  the  framers  of 
the  constitution. 
Petition  for  rehearing  denied. 


NOTE. 

Ihe  reported  case  construing  a  constitu- 
tional declaration  that  any  use  of  property  is 
public  which  is  "necessary  to  the  complete 


development  of  the  material  resources  of  the 
state"  holds  that  a  temporary  logging  road 
which  is  necessary  in  order  to  render  avail- 
able for  the  market  the  timber  on  a  large 
tract  of  land  is  a  public  use  for  which  private 
property  may  be  condemned.  The  question 
what  constitutes  a  public  use  authorizing  the 
exercise  of  the  power  of  eminent  domain  is 
discussed  in  the  notes  to  the  following  cases: 
Albright  v.  Sussex  County  Lake,  etc.  Com- 
mission, 2  Ann.  Cas.  48;  Sutter  County  v. 
Nicols,  14  Ann.  Cas.  900;  Ozark  Coal  Co. 
V.  Pennsylvania  Anthracite  R.  Co.  Ann.  Cas. 
1912D  1000;  and  Zircle  v.  Southern  R.  Co.  102 
Am.  St.  Rep.  805.  With  respect  to  the  con- 
demnation of  property  for  a  railroad  open  to 
public  use  but  designed  primarily  for  private 
logging  operations,  see  the  more  recent  case 
of  Dismal  Swamp  R.  Co.  v.  John  L.  Roper 
Lumber  Co.  Ann.  Cas  1914C  641.  See  also 
as  to  the  power  to  condemn  property  for  a 
railroad  spur  to  a  private  establishment  the 
notes  to  Kansas  City,  etc.  R.  Co.  v.  Louisiana 
Western  R.  Co.  7  Ann.  Cas.  831;  Hairston  v. 
Danville,  etc.  R.  Co.  13  Ann.  Cas.  1008;  Riley 
V.  Louisville,  etc.  R.  Co.  Ann.  Cas.  1912D  230, 
and  Zircle  v.  Southern  R.  Co.  supra. 
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North  Dakota  Supreme  Court — January  25, 

1915. 


aO  N.  Dak.  27;  151  N.  W.  29. 


Pleadinfi:  ^  Amendment  of  Complaint 
—  Necessity  of  New  Answer. 

A  default  judgment  rendered  in  a  case  at 
issue  upon  the  amended  complaint  and  the 
answer  to  the  original  complaint  may  be  set 
aside  without  an  affidavit  of  merits. 

[See  note  at  end  of  this  case.] 

Bane. 

Section  7445,  Comp.  Laws,  applies  only  to 
complaints  amended  after  a  demurrer  there- 
to has  been  sustained,  and  has  no  applica- 
tion to  an  amendment  made  in  the  action 
by  order  of  the  court,  or  by  agreement  of  the 
parties. 

[See  note  at  end  of  this  case.] 

Same. 

An  answer  interposed  to  the  original  com- 
plaint will  stand  as  an  answer  to  the  com- 
plaint as  thereafter  amended,  unless  defend- 
ant elects  to  answer  anew. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
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Appeal  from  District  Court,  Renville 
county:    Leighton,  Judge. 

Action  by  Delia  F.  Van  Woert,  plaintiff, 
against  New  York  Life  Insurance  Company, 
defendant.  From  judgment  rendered,  plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Affibuied. 

Oraoe  d  Bryana  for  appellant. 
H,  8.  Blood  for  respondent. 

[29]  CHBISTIAI7S0N,  J. — This  is  an  appeal 
from  an  order  of  the  district  court  of  Ren- 
ville county,  vacating  a  default  judgment 
against  the  defendant.  This  action  was  com- 
menced by  service  of  summons  and  complaint 
upon  the  defendant  on  February  27,  1913. 
The  action  is  based  upon  an  insurance  policy 
issued  by  the  defendant  in  the  sum  of  $2,000. 
The  defendant  appeared  in  the  action  by  its 
attorneys,  Noble,  Blood,  &  Adamson,  and 
served  an  answer  on  March  22,  1913.  The 
answer  was  verified  by  tl^e  secretary  of  the 
defendant.  On  April  4,  1913,  the  plaintiff 
served  an  amended  complaint.  A  copy  of  the 
insurance  policy  involved  was  attached  to 
and  made  a  part  of  both  the  original  and 
amended  complaints.  No  substantial  change 
was  made  in  the  plaintiff's  complaint  by  the 
amendment,  the  cause  of  action  as  set  forth 
in  both  complaints  being  baaed  upon  the  same 
insurance  policy.  Thereafter,  on  May  6,  1913, 
the  plaintiff's  attorney  made  affidavit  of  de- 
fault on  the  theory  that  defendant  was  in 
default  for  failure  to  answer  the  amended 
complaint,  and  obtained  a  default  judgment 
against  the  defendant.  It  appears  that  the 
first  knowledge  of  the  entry  of  such  judgment 
received  by  defendant's  attorneys  was  on  May 
9,  1913,  when  they  received  a  letter  from  the 
plaintiff's  attorneys  to  the  effect  that  the  de- 
fault judgment  had  been  entered,  whereupon 
the  defendant's  attorneys  made  application 
for  a  vacation  of  the  judgment,  and  submit- 
ted in  support  of  said  motion  all  the  files  and 
pleadings  in  the  case  and  the  affidavit  of  H.  S 
Blood,  one  of  the  attorneys  for  the  plaintiff. 
The  affidavit  of  H.  S.  Blood  is,  in  part,  as 
follows:  "That  on  the  4th  day  of  April, 
1913,  the  plaintiff  herein  served  an  amended 
complaint  .  .  .  ;  that  said  amended  com- 
plaint was  served  personally  upon  the  de- 
ponent by  R.  H.  Grace  of  the  firm  of  Grace  & 
Bryans,  attorneys  for  the  plaintiff,  and  at 
the  time  of  the  said  service  it  was  stipulated 
and  agreed  between  the  deponent  and  the  said 
R.  H.  Grace,  that  in  case  the  deponent  con- 
sidered the  answer  to  the  original  complaint 
a  sufficient  answer  to  [30]  the  amended  com- 
plaint, then  in  that  case  he  need  not  answer, 
and  the  answer  to  the  original  complaint 
should  stand  and  be  the  answer  to  the  amend- 
ed complaint,  and  that  if  he  deemed  an  answer 


to  the  amended  complaint  different  from  the 
answer  to  the  original  complaint  necessary, 
then  in  that  case  he  would  serve  an  answer  to 
the  amended  complaint,  otherwise  not."  In  the 
affidavit  of  Mr.  Grace,  the  attorney  for  the 
plaintiff,  submitted  in  opposition  to  said  mo- 
tion, the  following  statement  is  contained: 
"That  he  was  in  Minot  on  the  4th  day  of 
April,  1913,  and  presented  an  amended  com- 
plaint in  the  above-entitled  action  to  H.  S. 
Blood,  one  of  the  attorneys  for  the  defendant, 
who  then  admitted  service  thereof  in  writing 
indorsed  on  said  amended  complaint.  That 
at  the  time  of  the  admission  of  service  of 
the  amended  complaint  in  said  action,  and 
while  in  the  office  of  H.  S.  Blood  at  Minot, 
N.  D.,  the  affiant  and. the  said  H.  S.  Blood 
discussed  to  some  extent  the  said  above  case 
and  the  contents  of  the  amended  complaint; 
that  there  were  statements  made  either  by 
H.  8.  Blood  or  this  affiant  or  both,  that  the 
old  answer  or  original  answer  might  be  suffi- 
cient to  stand  as  the  axiswer  to  the  amended 
complaint,  and  in  that  case  stipulation  might 
be  had  permitting  the  original  answ^er  to 
stand  as  the  answer  to  the  amended  com- 
plaint. .  .  ."  After  hearing  the  matter, 
the  trial  court  made  an  order  vacating  the 
judgment,  and  directing  that  the  answer  to 
the  original  complaint  be  permitted  to  stand 
as  the  answer  to  the  amended  complaint.' 
This  appeal  is  from  such  order. 

The  principal  oontention  of  appellant  is 
that  the  order  is  erroneous  for  the  reason 
that  no  affidavit  of  merits  was  tendered  in 
support  of  the  application. 

This  oontention  cannot  be  sustained.  In 
this  case,  an  answer  verified  by  one  of  the 
principal  officers  of  the  defendant,  containing 
a  full  and  explicit  defense  to  the  matters  set 
forth  not  only  in  the  original,  but  in  the 
amended  complaint,  constituted  part  of  the 
moving  papers,  and  the  application  to  set 
aside  this  judgment  was  not  baaed  upon  the 
mistake,  inadvertence,  or  excusable  neglect  of 
the  defendant.  And  as  we  view  the  matter, 
the  defendant  was  not  in  default,  but  the 
judgment  was  clearly  improperly  rendered, 
and  the  entry  of  the  judgment  under  the 
facts  existing  in  this  case  was  not  only 
grossly  irr^^lar,  but  a  refusal  to  vacate  the 
judgment  would  constitute  a  denial  to  the 
defendant  of  its  substantial  rights.  In  cases 
of  that  kind  an  affidavit  of  merit  [31]  is  not 
required.  "Thus  a  judgment  by  default,  en- 
tered before  the  court  has  acquired  jurisdic- 
tion in  the  case,  may  be  set  aside  without  an 
affidavit  of  merits.  So,  the  rule  does  not 
apply  where  it  was  grossly  irregular  for  the 
default  to  have  been  entered;  or  where  the 
defendant  complains  of  irregularity  amount- 
ing to  denial  of  his  substantial  rights;  or 
where  the  judgment  is  alleged  to  have  been 
procured  by  fraud."     Black,  Judgm.  2d  ed. 
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$  347 ;  Foster  t.  Vehmeyer,  133  Cal.  459,  65 
Pac.  974;  Quan  Quock  Fong  v.  Lyons,  20 
Cal.  App.  668,  130  Pac.  33;  Toy  v.  Haskell, 
128  Cal.  558,  79  Am.  St.  Rep.  70,  61  Pac. 
89;  Naderhoff  v.  Benz  &  Sons,  25  K.  D.  165, 
47  LJLA.(NJ3.)  863,  141  N.  W.  601;  Hertz- 
berg  ▼.  Elvidge,  79  Misc.  109, 140  N.  T.  S.  670. 
It  is  insisted  by  appellant  that  defendant 
was  in  default  by  falling  to  answer  the 
amended  complaint  within  thirty  days.  It  is 
apparent  that  appellant  is  under  the  impres- 
sion that  §  7445  of  the  Ck)mp.  Laws  of  1913 
makes  it  obligatory  upon  a  defendant  in 
every  instance  to  answer  an  amended  com- 
plaint. In  this  he  is  in  error.  This  section 
applies  only  to  eases  wherein  complaints  are 
amended  after  demurrers  to  the  same  have 
been  sustained,  and  has  no  application  to 
complaints  that  are  amended,  pursuant  to  an 
order  of  the  court  upon  an  application  for 
leave  to  amend,  or  by  agreement  of  the  par- 
tiea.  This  is  also  the  construction  placed 
npon  a  similar  section  by  the  supreme  court 
of  South  Dakota  in  the  case  of  J.  I.  Case 
Threshing  Mach.  Co.  ▼.  Eichinger,  15  S.  D. 
530,  91  N.  W.  82. 

It  clearly  appears  from  the  affidavits,  not 
only  of  the  defendant's  attorney,  but  that  of 
plaintiff's  attorney  as  well,  that  the  defend- 
ant intended  to  stand  on  its  answer  to  the 
original  complaint  unless  it  served  a  new  one, 
and  the  subsequent  events  clearly  show  that 
defendant's  counsel  elected  to  stand  on  the 
answer  already  served.  This  he  had  a  perfect 
right  to  do.  The  cause  still  remained  at 
issue  upon  the  issues  framed  by  the  amended 
complaint  and  the  answer  to  the  original 
complaint.  In  the  case  of  Martinson  v.  Mar- 
rolf,  14  N.  D.  301,  308,  103  N.  W.  937,  this 
court,  in  considering  the  same  question,  sayst 
"The  defendants  were  not  in  default  by  fail- 
ing to  serve  a  new  answer  after  the  complainc 
was  amended.  The  amendment  was  merely 
formal,  and  did  not  make  any  substantial 
change  in*  the  allegations  of  the  facts  which 
plaintiff'  claimed  entitled  him  to  relief.  Those 
facts  had  already  [32]  been  put  in  issue  by 
the  answer,  and  it  was  not  necessary  to  re- 
peat the  denials  of  those  facts,  or  renew  the 
allegations  of  defensive  matter  by  serving  a 
new  answer." 

The  supreme  court  of  Wisconsin  in  the  case 
of  Tates  v.  French,  26  Wis.  661,  664,  in  con- 
sidering the  same  proposition  in  a  very  ex- 
haustive opinion,  among  other  things,  says: 
"A  new  plea  was  not,  in  all  cases,  required, 
Dor  in  any  case,  except  as  the  defendant 
foimd  it  necessary  or  proper  by  reason  of  new 
natter  introduoed  by  the  amendment,  which^ 
he  wished  to  controvert  or  put  in  issue  by 
Ms  plea.  He  might,  in  any  case,  refuse  tol 
plead  anew,  and  in  that  event  his  plea  al- 
ready filed  was  considered  as  a  plea  to  the 


amended  declaration.  His  neglect  or  refusal 
to  plead  anew  wltliin  the  time  prescribed  was 
an  election  on  his  part  to  have  it  so  consid' 
ered.  On  the  other  hand,  his  election  to 
plead  de  novo,  which  was  manifested  by  the 
filing  and  service  of  a  new  plea,  was  an 
abandonment  of  the  former  plea."  We  are 
entirely  satisfied  that  the  defendant  was  not 
in  default  by  failing  to  serve  a  new  answer 
to  the  amended  complaint,  but  that  the  case 
still  remained  at  issue  upon  the  issues  as 
framed  by  the  amended  complaint  and  the 
answer  to  the  original  complaint.  And  in 
this  we  are  sustained  by  the  overwhelming 
weight  of  authority.  Ibid.;  Crosby  v.  Bas- 
tedo,  57  Neb.  15,  77  N.  W.  364;  Pease  v. 
Bartlett,  97  111.  App.  492;  Knips  v.  Stefan, 
60  Wis.  286,  6  N.  W.  877;  Kelly  v.  Bliss,  54 
Wis.  187,  11  N.  W.  488;  Byers  v.  Carll,  7 
Tex.  Civ.  App.  423,  27  S.  W.  190;  Smilh  v. 
Halliday  (Ark.)  13  S.  W.  1093;  Peacock  v. 
Gleesen,  117  la.  291,  90  N.  W.  610;  Schmidt 
V.  Mitchell,  101  Ky.  570,  72  Am.  St.  Rep. 
427,  41  S.  W.  929;  Gettings  v.  Buchanan,  17 
Mont.  581,  44  Pac.  77;  Brossard  v.  Morgan, 
7  Idaho  215,  61  Pac.  1031. 

It  will  be  observed  that  the  order  of  the 
trial  court,  after  ordering  a  vacation  of  the 
judgment,  provides  that  the  answer  to 
the  original  complaint  stand  as  the  answer  to 
the  amended  complaint.  The  order,  therefore, 
merely  corrected  the  error  committed  by  the 
improper  entry  of  the  judgment,  and  placed 
the  parties  in  the  same  position  they  were 
in  before  the  judgment  was  entered.  The 
plaintiff  is  in  no  position  to  complain.  The 
order  appealed  frcmi  is  clearly  correct,  and 
must  be  affirmed. 
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*  Introductory, 

This  note  reviews  the  cases  discussing  tbo 
necessity  or  propriety  of  serving  or  filing  a 
new  answer  to  an  amended  complaint  or  bill. 
For  the  purpose  of  this  note,  the  term  "an- 
swer" is  considered  as  including  answers, 
pleas,  and  other  defensive  pleadings  which 
go  to  the  merit  of  an  action,  but  as  excluding 
demurrers.  In  giving  separate  treatment  to 
the  effect  of  amending  a  "bill"  and  that  of 
amending  a  "complaint"  or  "declaration"  the 
term  "complaint"  is  used  as  embracing  all 
complaints  under  the  codes  without  regard  to 
the  essential  nature  of  the  action. 

Amendment  of  Complaint  or  DeclarO' 

tion, 

NccESSiTr  OF  Serving  New  Answek. 

Rule  in  England, 

The  rule  in  England  seems  to  be  that  when 
a  plaintiff  amends  his  declaration  at  the  same 
term  when  it  was  filed,  the  defendant  must 
plead  de  novo  without  an  order  from  the 
court;  but  if  the  declaration  is  amended  in 
a  subsequent  term,  an  order  from  the  court 
is  required  in  order  to  render  it  necessary  for 
the  defendant  to  plead  to  the  amendment. 
See  Barry  v.  Rodney,  2  Chitty  332. 

The  ancient  rule  in  England  apparently 
was  that  a  defendant  could  not  plead  de  novo 
nor  could  he  be  compelled  so  to  plead  after 
an  amendment.  The  earliest  reported  case, 
however,  indicates  a  departure  from  that  rule. 
Anonymous,  2  Salk.  517.  In  that  case  it 
was  held  that  when  the  plaintiff  moves  to 
amend  his  declaration  at  the  same  term  that 
the  defi^ndant's  plea  came  in,  the  latter  must 
plead  de  novo  without  any  rule  within  a  con- 
venient time,  but  if  the  plaintiff  moves  to 
amend  his  declaration  in  a  later  term,  then 
the  court  must  give  a  rule  to  the  defendant 
to  plead  to  the  amended  declaration  and  an 
imparlance  must  be  granted  to  him  to  do  so. 
See  also  Anonymous,  2  Salk.  520. 

In  Blunt  V.  Morris,  2  W.  Black.  785,  a 
declaration  was  served  and  a  demurrer  was 
sustained  against  it.  The  plaintiff  then  ob- 
tained leave  to  amend  his  declaration.  It 
was  held  that  the  defendant  must  plead  to 
the  amended  declaration  and  that  he  might 
have  four  days  to  do  so.  See  also  Barton  v. 
Moore,  8  T.  R.  87. 

In  Huckvale  v.  Kendal,  3  B.  &  Aid.  137,  5 
E.  C.  L.  244,  a  declaration  and  plea  were 
filed,  and  later  the  plaintiff  amended  and 
served  his  declaration.  It  was  held  that  the 
defendant  should  have  filed  a  new  plea  to  the 
declaration,  and  that  a  rule  of  the  court  that 
he  should  plead  was  unnecessary,  and  the 
plaintiff  was  entitled  to  a  judgratjnt  in  the 
absence  of  the  plea. 


Rule  in  United  Btatea. 

Material  Amendment. 

The  rule  in  the  United  States  is  that  when 
a  material  amendment  is  made  to  a  complaint 
or  declaration,  the  defendant  must  either  an- 
swer anew  or  demur. 

Arkansas. — Brockaway  v.  Thomas,  32  Ark. 
311. 

Colorado. — Putnam  t.  Lyon,  3  Colo.  App. 
144,  32  Pac.  492. 

Florida. — Jordan  v.  John  Ryan  Co.  35  Fla. 
259,  17  So.  73. 

/?/inor«.— McAllister  v.  Ball,  28  111.  210; 
Gage  V.  Brown,  125  111.  522,  17  N.  E.  754. 

lotca. — Porter  v.  Moffett,  Morris  58;  Bren- 
ner V.  Grindershiemer,  14  la.  82;  Wilson  v. 
Preston,  15  la.  246;  Clough  v.  Adams,  71  la, 
17,  32  N.  W.  10;  Eslich  v.  Mason  City,  etc. 
R.  Co.  75  la.  443,  39  N.  W.  700;  Blard  v. 
Guild,  307  la.  476,  78  N.  W.  201. 

Louisiana. — Merrill  v.  Lattimore,  12  Rob. 
138;  Aston  V.  Morgan,  1  Mart.  0.  S.  205; 
Freeland  v.  Lanfear,  2  Mart.  N.  S.  257; 
Hughes  v.  Harrison,  8  Mart.  N.  S.  297; 
Ballio  V.  Prudhome,  8  Mart.  N.  S.  338;  Cald- 
well  V.  Falcs,  2  La.  130;  Allain  v.  Preston, 
2  La.  391. 

New  York. — Walker  y.  Granite  Bank,  1 
Abb.  Pr.  N.  S.  406;  Second  Ave.  R.  Co.  v. 
Metropolitan  El.  R.  Co.  58  Super.  Ct.  172,  9 
N.  Y.  S.  734;  McCloskev  v.  Goldman,  62 
Misc.  462,  115  N.  Y.  S.  189. 

North  Carolina. — ^Matlock  v.  Gray,  11  N. 
C.  1. 

Tejfas. — ^Piedmont,  etc.  L.  Ins.  Co.  v.  Fitz- 
gerald, 1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  1345. 

West  Virginia. — Baltimore,  etc.  R.  Co.  v. 
Gettle,  3  W.  Va.  376. 

Thus  in  Brockaway  v.  Thomas,  32  Ark.  311, 
a  demurrer  was  sustained  to  the  complaint, 
and  the  plaintiff  amended.  The  court  below 
without  requiring  the  defendant  to  answer 
gave  judgment  in  his  favor.  It  was  held  on 
appeal  that  the  amendment  related  back  to 
the  original  complaint  and  became  a  part  of 
it  to  the  same  extent  as  if  it  had  been  in- 
serted originally,  so  that  the  defendant  should 
have  been  required  to  plead  to  the  amended 
complaint  before  judgment  was  given  in  his 
favor. 

In  Putnam  v.  Lyon,  3  Colo.  App.  344,  32 
Pac.  492,  an  amended  complaint  alleged  cer- 
tain facts  which  the  amended  answer  did  not 
deny.  It  was  held  that  those  facts  should  be 
considered  as  admitted. 

In  Jordan  v.  John  Ryan  Co.  36  Fla.  259, 
17  So.  73,  a  declaration  and  pleas  thereto 
were  filed.  Later  the  declaration  was  amend- 
ed to  meet  objections  of  the  defendant,  and 
the  latter  did  not  file  new  pleas  to  the 
amended  declaration.     It  was  held  that  as 


VAN  WOERT  T.  NEW  YORE  LIFE  INS.  CO. 

so  N.  Dak.  f  7. 


S07 


tlie  original  pleas  were  not  applicable  to  the 
amended  declaration  and  new  pleas  had  not 
Iteen  filed,  a  judgment  by  default  was  proper. 

In  McAllister  v.  Ball,  28  111.  210,  the  plain- 
tiff filed  a  declaration  containing  special  and 
common  counts,  and  the  defendant  demurred 
to  the  special  counts  and  filed  the  general 
issue  to  the  common  counts.  The  demurrer 
was  not  sustained,  but  the  plaintiff  amended 
his  complaint  by  striking  out  the  common 
counts,  leaving  the  special  counts.  The  de- 
fendant did  not  plead  again  but  allowed  the 
original  plea  of  the  general  issue  to  stand. 
It  was  held  that  the  general  issue  which  had 
been  filed  to  the  common  counts  was  not  re- 
sponsive to  the  amended  declaration,  and  the 
defendant  should  have  pleaded  again  to  the 
amended  declaration.  The  court  said:  "If 
the  general  issue  had  been  filed  to  the  whole 
of  the  first  declaration,  then  the  authorities 
showing  that  it  should  stand  to  the  amended 
declaration  would  apply.  But  the  plea  was 
only  to  the  common  counts,  and  these  were 
dismissed  by  the  plaintiff.  Subsequently  he 
took  leave  to  amend  his  declaration,  and  in 
his  amended  declaration  he  inserted  the  com- 
mon counts.  This  imposed  upon  the  defend- 
ant the  necessity  of  answering  the  amended 
declaration,  unless  he  had  a  plea  which 
would  answer  any  declaration  in  that  form 
of  action.  A  plea  which  answered  but  one 
count  in  the  old  declaration  would  not  stand 
to  a  similar  count  in  the  amended  declara- 
tion." 

In  Porter  v.  Moffett,  Morris  (la.)  58,  the 
declaration  was  amended  after  the  plea  had 
been  filed,  and  the  defendant  was  ruled  to 
plead  anew.  It  was  held  that  under  these 
circumstances  the  old  plea  was  no  longer  a 
plea  to  the  amended  declaration,  unless  it 
was  withdrawn  and  then  refiled. 

In  Brenner  v.  Gundershiemer,  14  la.  82, 
the  plaintiff  amended  his  petition  after  the 
defendant  had  answered.  To  this  amended 
petition,  the  defendant  demurred  and  his  de- 
murrer being  overruled,  he  did  not  plead 
again.  It  was  held  that  he  was  in  default, 
since  his  original  plea  was  not  responsive  to 
the  amended  petition. 

In  Wilson  v.  Preston,  15  la.  246,  an  un- 
verified petition  and  an  unverified  answer 
were  filed.  Later  the  court  permitted  the 
plaintiff  to  amend  by  verifying  his  peti- 
tion. It  was  held  that  defendant  must  either 
file  a  new  verified  answer,  or  verify  his  orig- 
inal answer  and  i*?lile  it.  The  court  said: 
**The  object  of  §  2904  is  not  merely  to  enable 
a  party  to  obtain  testimony  by  having  his 
pleadings  responded  to  under  oath,  but  to 
secure  a  truthful  statement  of  the  action  or 
defense.  And  when  the  petition  is  verified, 
a  plaintiff  has  a  right  to  insist  upon  a  sworn 
answer.  If  such  verified  pleading  is  not 
filed,  the  other  party  may  insist  upon  and 


obtain  a  default.  Should  he  go  to  trial  upon 
an  answer  not  sworn  to,  and  thus  perhaps 
waive  his  default,  a  very  different  question 
would  be  presented." 

In  Clough  V.  Adams,  71  la.  17,  32  N.  W. 
10,  the  plaintiff  sought  rescission  of  a  con- 
veyance of  real  estate  on  the  ground  that  it 
was  obtained  through  fraud  and  undue  in- 
fluence and  for  a  grossly  inadequate  consid- 
eration. The  defendant  answered.  At  the 
trial  after  the  evidence  was  in  and  the  counsel 
had  commenced  their  arguments,  the  plaintiff 
obtained  leave  to  amend  her  petition  by  al- 
leging that  her  husband  and  herself  were  of 
weak  intellect,  were  wanting  in  capacity  to 
engage  in  important  business  transactions, 
and  that  at  the  time  of  the  transaction  in 
question  were  in  financial  distress.  The  de- 
fendant elected  to  let  his  original  answer 
stand.  It  was  held  that  the  defendant  should 
have  answered  the  amended  petition,  and  by 
not  doing  so  he  admitted  that  the  amend- 
ments were  true. 

In  Eslich  v.  Mason  City,  etc.  R.  Go.  75  la. 
443,  39  X.  W.  700,  in  the  original  petition 
the  plaintiff  did  not  allege  that  the  town  in 
which  his  property  claimed  to  have  been  in- 
jured was  situated  was  incorporated.  Dur- 
ing the  trial  he  was  permitted  to  file  an 
amendment  alleging  that  it  was  incorporated. 
The  defendant  did  not  file  any  pleading  sub- 
sequent to  the  amendment.  It  was  held  that 
the  defendant  should  have  filed  a  new  answer ; 
otherwise  he  admitted  the  truth  of  the  amend- 
ment. 

In  Blard  v.  Guild,  107  la.  476,  78  N.  W. 
201,  the  plaintiff  was  allowed  to  amend  her 
petition  by  leave  of  the  court  after  verdict 
and  pending  a  motion  in  arrest  of  judgment, 
and  the  defendant  permitted  his  original  an- 
swer to  stand.  It  was  held  that  in  order  to 
avoid  admitting  the  facts  to  be  true,  the  de- 
fendant should  have  answered  the  amendment. 

Immaterial  Amendment. 

« 

It  is  the  general  rule  that  where  an  amend- 
ment of  a  declaration  is  immaterial,  or  the 
plea  to  the  original  declaration  is  responsive 
to  the  amendment,  a  new  plea  or  answer  is 
not  necessary. 

United  States. — ^Wright  v.  Hollingsworth, 
1  Pet.  165,  7  U.  S.  (L.  ed.)  96;  Walker  v. 
Johnson,  2  McLean  256,  29  Fed.  Gas.  No. 
17,075. 

Arkansas. — St.  Louis,  etc.  R.  Co.  v.  State, 
85  Ark.  561,  109  S.  W.  545;  Smith  v.  Halli- 
day,  13  S.  W.  1093. 

California. — ^McDougald  v.  Argonaut  Land, 
etc.  Co.  117  Cal.  87,  48  Pac.  1021 ;  Hines  v. 
Brode,  168  Cal.  607,  143  Pac.  729;  Glougie 
V.  Glougie,  162  Pac.  118. 

Colorado. — Nance  v.  People,  25  Colo.  252, 
64  Pac.  631. 
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Georgia. — ^Hudson  v.  Hudson,  110  Ga.  637, 
46  S.  K  874. 

Illinois, — Eameg  v.  Morgan,  37  111.  260; 
Bagley  v.  Murphy,  198  111.  462,  64  N.  K. 
1011;  Pease  v.  Bartlett,  97  111.  App.  492; 
Dubois  v.  Bobbins,  116  111.  App.  372. 

Indiana, — McFadden  y,  Fritz,  110  Ind.  1, 
10  N.  E,  120. 

Iowa. — ^McQuade  v.  Chicago,  etc.  R.  Co.  78 
la.  688,  42  N.  W.  520,  43  N.  W.  615 ;  Peacock 
V.  Gleesen,  117  la.  291,  90  N.  W.  610. 

Kansas. — Stevens  v.  Thompson,  6  Kan. 
305 ;  Cohen  y.  Hamill,  8  Kan.  621 ;  Cavenaugh 
V.  Fuller,  9  Kan.  235;  Kuhuke  v.  Wright,  22 
Kan.  467;  Cherokee,  etc.  Coal,  etc.  Co.  v. 
Britton,  3  Kan.  App.  292,  45  Pac.  100. 

Kentucky, — Robinson  v.  Williamson,  7 
Bush  604;  Preston  v.  Beall,  14  Ky.  L.  Rep. 
61. 

Louisiana, — Spotts  v.  Lange,  7  La.  182. 

Minnesota, — Ermentrout  v.  American  F. 
Ins.  Co.  63  Minn.  194,  66  N.  W.  270. 

Missouri. — ^Robards  v.  Munson,  20  Mo.  66. 

Montana, — Qettings  v.  Buchanan,  17  Mont. 
681,  44  Pac.  77. 

North  Dakota. — See  the  reported  case. 

Texas.-^H'mes  v.  Meador  (Tex.)  193  S.  W. 

nil. 

Virginia.— Fox  ▼.  Cosby,  2  Call  1;  Power 
▼.  Ivie,  7  Leigh  147;  Vaiden  y.  Bell,  3  Rand. 
448. 

West  Virginia. — Clarke  ▼.  Ohio  River  Rl 
Co.  39  W.  Va.  732,  20  S.  E.  696. 

Wwcowtn.— Harris  v.  Wicks,  28  Wis.  108; 
Knips  V.  Stefan,  60  Wis.  286,  6  N.  W.  877; 
Kelly  V.  Bliss,  54  Wis.  187,  11  N.  W.  488; 
White  V.  Smith,  133  Wis.  641,  114  N.  W.  106. 

Thus  in  Wright  v.  Hollingsworth,  1  Pet. 
166,  7  U.  S.  (li.  ed.)  96,  an  action  for  ejection 
the  plaintiff  was  permitted  to  amend  his  dec- 
laration, and  the  defendant  who  had  answered 
to  the  original  declaration  did  not  lile  any 
plea  to  the  amendments.  The  parties  went 
to  trial  without  any  other  pleadings  and  a 
verdict  was  rendered  for  the  plaintiff.  The 
defendant  then  appealed,  because  among  other 
reasons  no  plea  had  been  filed  to  the  amended 
declaration.  It  was  held  that  it  was  not 
necessary  to  file  any  plea,  because  the  an- 
swer was  responsive  to  the  amended  declara- 
tion as  well  as  to  the  original  one.  The  court 
said:  "The  authorities  cited  by  the  learned 
counsel,  do  not,  we  think,  support  his  last 
position — that  the  judgment  is  erroneous, 
because  a  plea  was  not  filed  to  the  new  count. 
They  prove,  unquestionably,  that  upon  the 
amendment  being  made  to  the  declaration, 
by  adding  a  count,  the  defendants  had  a 
right  to  plead  de  novo;  they  prove  nothing 
more.  They  do  not  show  that  the  defendants, 
in  such  cases,  must  necessarily  plead  de  novo; 
or  that  judgment  may  be  entered  by  default, 
for  want  of  a  plea  to  the  new  count,  if,  be- 
fore the  amendment,  he  has  pleaded  the  gen- 


eral issue.  We  think  the  practice  is  well 
settled  to  the  contrary.  The  defendant  ha» 
a  right,  if  he  will,  to  withdraw  his  former 
plea,  and  plead  anew,  either  the  general  issue, 
or  any  further  or  other  pleas,  which  his  case 
may  require;  but  he  may,  if  he  will,  abide 
by  his  plea  already  pleaded,  and  waive  hi» 
right  of  pleading  de  novo.  His  failure  to 
plead,  and  going  to  trial  without  objection,, 
are  held  to  be  a  waiver  of  his  right  to  plead, 
and  an  election  to  abide  by  his  plea;  and  if 
it,  in  terms,  purports  to  go  to  the  whole  ac- 
tion, as  is  the  case  in  this  instance,  it  ia 
deemed  sufficient  to  cover  the  whole  declara- 
tion; and  puts  the  plaintiff  to  the  proof  of 
his  case,  on  the  new  as  well  as  on  the  old 
counts." 

In  Hines  v.  Brode,  168  CaL  607,  143  Pac, 
729,  the  complaint  which  was  for  fraud  in 
the  sale  of  land  alleged  that  the  defendant 
had  fraudulently  misrepresented  that  there 
was  a  water  right  appurtenant  to  the  land, 
to  which  the  defendant  pleaded  that  he  had 
not  fraudulently  or  otherwise  represented  the 
land  had  appurtenant  to  it  a  water  right. 
During  the  trial  the  plaintiff  was  permitted 
to  amend  his  declaration  by  inserting  an  alle- 
gation that  there  was  no  such  water  right, 
to  which  amendment  there  was  no  answer. 
It  was  held  that  the  failure  to  answer  did 
not  constitute  an  admission  of  the  truth  of 
the  amendment,  as  the  defendant  had  prac- 
tically denied  both  the  original  and  amended 
allegations  in  his  answer. 

In  Glougie  v.  Glougie  (Cal.)  162  Pac  118. 
it  was  held  that  where  a  complaint  waa 
amended  to  conform  to  the  proof  offered  at 
the  trial  without  setting  up  a  new  cause  of 
action,  it  was  not  necessary  to  answer  the 
amended  complaint,  as  the  issues  tendered 
by  the  complaint  were  taken  aa  denied  with- 
out pleading,  having  been  already  tried  by 
the  court. 

In  Hudson  v.  Hudson,  119  Ga.  637,  46  S. 
E.  874,  it  appeared  that  the  plaintiff  was 
permitted  from  time  to  time  during  the  trial 
to  offer  amendments  to  the  declaration  in- 
tending to  cure  defects  or  supply  omissions 
which  were  not  material  to  the  action.  It 
was  held  that  it  was  not  necessary  for  the 
defendant  to  answer  these  amendments, 
though  he  could  do  so  if  he  desired.  The 
court  said:  "The  defendant  must  admit  or 
deny  each  paragraph  in  the  petition,  or  state 
a  reason  why  he  cannot  do  so.  Allegations 
not  answered  are  taken  as  prima  facie  true. 
.  .  .  But  it  is  evident  that  this  provision 
does  not  apply  to  amendments  offered  from 
time  to  time  during  the  progress  of  the  trial. 
M.iny  amendments  need  not  be  answered  at 
all.  And  where  they  are  so  material  as  to 
require  an  answer,  the  defendant  is  entitled 
to  time  in  which  to  make  it.  .  .  .  But 
by  allowing  the  case  to  proceed,  without  an- 
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swering,  or  without  claiming  the  time  to  an- 
swer, the  defendant  is  not  to  be  preanmed  to 
admit  the  truth  of  the  allegations  thus  in- 
jected into  the  case.  This  right  to  the  plain- 
tiff, and  presumption  against  the  defendant, 
is  limited  to  that  answer  required  to  be  filed 
at  a  fixed  time  to  a  petition  containing  an 
orderly  stat-ement  of  the  plaintiff's  case  as  a 
whole.  It  does  not  apply  to  amendments  in- 
tended to  cure  defects  or  supply  omissions. 
This  is  frequently  done  by  the  substitution 
of  one  word  for  another,  and  the  change  is 
often  of  a  character  whidi  could  not  be  inde- 
pendently answered  even  though  it  might  be 
materia].  Nor  does  the  statute  apply  to 
fuller  and  more  elaborate  amendments  adding 
new  facts  which  ought  in  the  first  instance 
to  have  been  included  in  the  petition.  Our 
law  is  extremely  liberal  in  the  right  to  amend. 
But  the  privilege  does  not  have  coupled  there- 
to the  onerous  presumption  that  eveiything 
therein  stated  is  true  unless  a  formal  denial 
is  filed  by  the  defendant.'' 

In  Eames  v.  Morgan,  37  111.  260,  the  plain- 
tiff filed  a  declaration  on  the  case  for  deceit, 
to  which  the  defendant  pleaded  not  guilty. 
Hie  declaration  was  amended  in  a  way  which 
did  not  affect  the  cause  of  action.  It  was 
held  that  it  was  not  necessary  for  the  defend- 
ant to  plead  again,  as  the  original  plea  of 
not  guilty  was  broad  enough  to  cover  the 
amendment  as  well  as  the  original  declara- 
tion. The  court  said:  ''Upon  the  fourth 
error  assigned,  the  cause  was  not  tried  with- 
out the  issue  being  made  up.  The  plea  of 
not  guilty,  the  only  plea  to  the  action,  was 
filed,  and  it  was  not  necessary  to  file  it  again. 
There  it  stood  for  the  defendants'  benefit, 
under  which  they  could  give  every  conceiv- 
able matter  of  defense,  and  which,  the  record 
shows,  they  did  do.  The  rule  is,  a  defendant 
should  answer  an  amended  declaration  anew, 
'  unless  he  has  a  plea  on  file  which  would 
answer  any  declaration  in  the  form  of  action 
used." 

In  Bagley  v.  Murphy,  108  111.  462,  64  N. 
E.  1011,  it  appeared  that  a  declaration  on  a 
nonassignable  cause  of  action  contained  the 
words  ''suing  for  the  use  of  August  Haley," 
and  the  court  permitted  those  words  to  be 
fitricken  out  as  mere  surplusage.  It  was  held 
that  as  the  amendment  was  a  matter  of  mere 
form,  it  was  not  necessary  to  plead  to  it. 

In  Pease  v.  Bartlett,  97  111.  App.  492,  a  dec- 
laration was  filed,  to  which  there  was  a  plea 
containing  a  complete  defense.  The  declara- 
tion was  amended  in  a  way  that  presented  no 
new  matter.  It  was  held  that  it  was  not 
necessary  for  the  defendant  to  file  a  new  an- 
swer to  the  amended  declaration,  as  his  pleas 
on  file  were  sufficient  to  meet  it.  The  court 
said:  ''The  record  as  now  presented,  in- 
cluding the  amendment  by  which  the  judg-. 
nent  is  shown  to  have  been  taken  by  default, 
Ann.  Cas.  1018A — 14. 


discloses  that  the  default  was  taken  when  the 
defendant's  pleas  were  on  file  and  undisposed 
of.  These  pleas  were  apt  pleas,  responsive 
to  the  plaintiff's  declaration,  and  they  set  up 
a  complete  defense  to  the  declaration,  both 
as  it  was  originally  framed  and  as  it  was 
amended.  Therefore,  there  was  error  in  en- 
tering a  default  and  proceeding  to  a  judg- 
ment upon  the  default  while  these  pleas  were 
undisposed  of.  It  was  not  necessary  that  new 
pleas  should  be  filed  to  the  amended  narr. 
The  amendment  presented  no.  new  matter  re- 
quiring further  answer.  The  amendment  was 
not  necessary  at  all,  for  it  merely  operated 
to  set  up  specifically  the  title  of  the  plaintiff 
below,  which  title  was  alleged  in  general 
terms  and  sufficiently  in  the  original  narr. 
The  original  narr.  was  sufficient  in  this 
behalf." 

In  Dubois  v.  Bobbins,  116  111.  App.  372, 
the  plaintiff  filed  a  declaration,  to  which 
there  was  a  plea,  and  thereafter  amended  his 
declaration.  It  was  held  that  the  defendant 
was  not  required  to  plead  de  novo  where  his 
plea  to  the  original  declaration  was  suffi- 
cient to  constitute  an  answer  to  the  amended 
declaration.  The  court  said:  "If  the  derk 
had  no  right  to  make  that  recital  in  the 
record  because  the  court  made  no  order  based 
thereon,  yet  without  any  stipulation  or  order 
we  understand  the  rule  to  be  that  if  there 
be  an  original  declaration  and  a  plea  thereto, 
and  afterwards  a  new  count  be  filed,  while 
the  defendant  may  plead  anew  thereto,  yet 
on  the  other  hand  he  may  waive  his  right  to 
plead  de  novo,  and  may  abide  by  his  plea 
already  filed,  if  it  is  sufficient  to  constitute 
an  answer  to  the  additional  count.  In  such 
case,  if  he  fails  to  plead  to  the  additional 
count,  and  goes  to  trial  without  objection, 
he  is  held  to  have  waived  his  right  to  plead 
anew  to  the  additional  count  and  to  have 
elected  to  abide  by  the  plea  already  filed,  and 
the  plaintiff  is  put  to  the  proof  of  his  ease 
on  the  new  as  well  as  on  the  original  counts." 

In  McFadden  v.  Fritz,  110  Ind.  1,  10  N.  E. 
120,  it  was  held  that  where  the  plaintiff  filed 
an  amended  complaint  after  the  defendant 
had  filed  his  original  answer,  it  was  not  nec- 
essary for  the  defendant  to  refile  it  after 
verdict  when  the  plaintiff  had  tried  his  case 
upon  the  theory  that  the  original  answer 
had  answered  the  amended  complaint. 

In  McQuade  v.  Chicago,  etc  R.  Go.  78  la. 
688,  42  N.  W.  520,  43  N.  W.  615,  it  appeared 
that  the  plaintiff  had  filed  a  petition  to  which 
there  was  an  answer;  and  later  he  amended 
his  petition  without  affecting  the  cause  of 
action.  There  was  no  answer  filed  to  the 
amended  petition,  and  a  default  was  granted 
to  the  plaintiff.  A  few  days  later  the  defend- 
ant came  into  court  and  asked  that  the  de- 
fault be  set  aside,  which  was  granted.  On 
appeal  it  was  held  that  it  was  not  an  error 
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to  set  aside  the  default,  as  the  amendment 
of  the  petition  did  not  change  the  cause  of 
action,  and  therefore  it  was  not  necessary  to 
plead  again  where  the  original  answer  might 
be  considered  as  answering  the  amended  peti- 
tion. 

In  Peacock  v.  Gleesen,  117  la.  291,  90  N. 
W.  610,  the  petition  alleged  that  the  parties 
to  the  action  entered  into  an  oral  contract 
whereby  the  defendant  agreed  to  do  certain 
work.  The  defendant  answered  by  a  general 
denial.  The  petition  was  amended  so  as  to 
allege  an  implied  contract  instead  of  an  ex- 
press one,  and  the  defendant  did  not  answer. 
It  was  held  that  the  failure  to  answer  the 
amendment  simply  admitted  that  the  con- 
tract was  implied,  but  otherwise  stood  to  the 
petition  as  before.  The  court  said:  "The  an- 
swer was  a  general  denial.  Thereafter  the 
plaintiffs  filed  an  amendment  to  the  effect 
that  men,  teams,  and  machinery  did  the  work 
at  the  defendant's  instance  and  request,  and 
the  value  of  such  work  and  use  of  machinery 
was  as  previously  stated.  To  this  the  defend- 
ant made  no  response  by  way  of  answer,  and 
it  is  insisted  that  it  should  have  been  taken 
as  true.  The  amendment  did  not  state  a 
complete  /:ause  of  action,  nor  was  it  filed  as 
a  separate  count.  It  merely  added  to  the 
original  petition  the  averment  that  the  work 
was  done  under  an  implied  contract,  and,  like 
it,  based  the  claim  of  recovery  on  quantum 
meruit.  Under  these  circumstances  no  more 
could  be  taken  as  admitted,  because  of  the 
omission  to  controvert,  than  that  not  already 
denied  by  answer  to  the  original  petition." 

In  Stevens  v.  Thompson,  5  Kan.  305,  the 
petition  was  amended  by  adding  a  new  party 
plaintiff.  It  was  held  that  so  trivial  an 
amendment  did  not  require  to  be  answered, 
and  the  defendant  could  leave  the  original 
answer  on  file  as  the  answer  to  the  amended 
petition. 

In  Cohen  v.  Hamill,  8  Kan.  621,  the  plain- 
tiff filed  his  original  petition  to  which  an 
answer  was  returned  putting  in  issue  all  the 
averments  thereof.  Afterwards  the  plaintiff 
amended  his  petition  in  a  matter  of  form. 
It  was  held  that  as  the  original  answer  re- 
mained on  file,  the  defendant  was  not  re- 
quired to  answer  the  amended  petition,  and 
could  not  be  declared  in  default  for  want  of 
an  answer  thereto. 

In  Cavenaugh  v.  Fuller,  9  Kan.  235,  a  peti- 
tion was  filed  consisting  of  two  counts,  and 
the  defendant  demurred  to  one  count  and  an- 
swered the  other.  The  demurrer  was  sus- 
tained, whereupon  the  plaintiff  amended  his 
petition  by  stating  both  counts  in  one.  It 
was  held  that  an  amended  answer  was  not 
necessary,  and  the  defendant  was  not  in  de- 
fault because  of  his  failure  to  answer  the 
amendment. 

In  Kuhuke  v.  Wright,  22  Kan.  464,  the 
plaintiff  filed  an  amended  bill  of  particulars 


in  a  justice's  court,  and  the  defendant  was 
given  leave  to  amend  his  answer  within  a 
certain  time;  but  he  failed  to  do  so.  It  was 
held  that  the  order  was  merely  permissive 
and  the  defendant  could  not  be  in  default  for 
not  answering.  The  court  said:  "Undoubt- 
edly, the  district  court  may  *allow'  a  party 
to  file  a  new  or  amended  pleading,  and  in 
some  cases  the  court  may  even  require  such 
a  thing  to  be  done;  and  this  it  may  do  with 
or  without  the  statute  just  quoted.  But  to 
allow  a  party  to  file  a  pleading  and  to  re- 
quire him  to  do  so  are  very  different  things. 
In  the  present  case  there  was  no  order  made 
requiring  the  defendant  to  file  any  pleading. 
The  only  order  made  with  reference  to  the 
defendant's  filing  a  pleading  was  an  order 
merely  permitting  him  to  do  so;  and  this 
order  seems  to  have  been  made  on  the  court's 
own  motion,  merely  as  a  gratuity  to  the  de- 
fendant, aiid  not  at  the  request  of  either 
party." 

In  Cherokee,  etc.  Coal,  etc.  Co.  v.  Britton, 
3  Kan.  App.  292,  45  Pac.  100,  issues  were 
joined  by  petition  and  answer,  and  later  the 
plaintiff  was  permitted  to  file  an  amended 
petition  which  did  not  change  the  cause  of 
action.  It  was  held  that  if  the  defendant 
could  prove  all  of  his  defenses  under  the 
original  answer,  it  was  not  necessary  for  him 
to  file  a  new  or  amended  answer.  The  court 
said:  "Ordinarily,  where  a  party  asks  the 
court  for  leave  to  file  an  additional  or 
amended  pleading,  the  request  is  granted  if 
the  adverse  party  does  not  object;  and  in  the 
furtherance  of  justice,  where  a  party  asks 
leave  to  amend  his  pleadings  or  to  file  addi- 
tional pleadings,  if  its  object  and  purpose 
are  more  fully  to  state  the  matters  pertain- 
ing to  the  cause  of  action  or  defense,  and  not 
for  mere  delay,  the  court,  in  the  exercise  of 
sound  discretion,  ought  to  allow  the  filing 
of  the  same.  But  where  issues  have  been 
joined  by  petition  and  answer,  and  the  plain- 
tiff is  given  leave  to  file  an  amended  petition 
to  correct  some  mere  defective  statement  of 
facts  in  the  original  petition  which  does  not 
change  the  cause  of  action  or  the  nature  of 
the  defense,  the  defendant  is  not  entitled  as 
a  matter  of  right  to  time  in  which  to  file  an 
amended  or  an  additional  answer,  but  the 
court,  in  the  exercise  of  sound  discretion,  mar 
give  him  time  to  file  an  amended  or  suppio- 
mental  answer  where  substantial  justice  may 
require  the  same;  but  where  the  amended 
petition  changes  substantially  the  plaintiff's 
cause  of  action  or  renders  a  different  line  of 
defense  necessary,  then  the  defendant  as  & 
matter  of  right  is  entitled  to  file  an  amended 
or  supplemental  answer." 

In  Harris  v.  Wicks,  28  Wis.  198,  the  plain- 
tiff brought  separate  actions  on  two  prom- 
issory notes,  and  the  defendant  filed  a  suffi- 
cient answer  to  each  declaration.  Later  the 
two  actions  were  consolidated  without  chang- 
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ing  the  plaintUPB  allegattons.  It  was  held 
that  it  was  not  necessary  for  the  defendant 
to  file  a  new  or  amended  answer,  since  the 
two  declarations  by  the  consolidation  of  the 
actions  became  one  declaration,  and  the  an- 
swers also  were  consolidated.  The  court  said : 
'*The  authorities  cited  by  counsel  for  the  de- 
fendant to  show  that  it  became  necessary  to 
put  in  new  pleadings  after  the  original  ac- 
tions were  consolidated,  do  not  sustain  his 
position;  and  we  know  of  no  rule  of  practice 
which  requires  it  to  be  done.  By  the  con- 
solidation^  the  two  complaints  in  the  original 
actions  became  one  complaint,  with  two 
counts  or  causes  of  action  separately  stated 
therein;  and  in  like  manner  the  two  answers 
became  one  answer,  wherein  the  defense  to 
each  count  of  the  complaint  is  separately 
sUted." 

In  Knips  v.  Stefan,  50  Wis.  286,  6  N.  W. 
877,  the  plaintiff  sued  for  a  balance  of  ac- 
counts, the  account  in  the  complaint  contain- 
ing a  single  change  for  merchandise  sold  and 
a  single  credit.  The  answer  in  general  terms 
alleged  full  payment.  The  complaint  was 
then  amended  to  state  three  other  items  on 
the  debit  side,  while  on  the  credit  side  two 
others  were  added,  the  balance  remaining  un- 
changed. It  was  held  that  the  plea  of  full 
payment  filed  to  the  original  complaint  was 
a  sufHeient  answer  to  the  amended  complaint, 
and  it  was  not  necessary  to  file  a  new  answer 
to  the  amended  complaint. 

In  Kelly  v.  Bliss,  64  Wis.  187,  11  N.  W. 
488,  the  complaint  alleged  a  contract  for  the 
sale  of  the  interest  of  the  defendant  in  a 
Tessel.  The  answer  stated  that  the  sale  of 
the  interest  mentioned  in  the  complaint  was 
to  the  defendant's  wife  and  not  to  the  de- 
fendant, and  further  averred  that  this  was 
the  only  contract  made  between  the  plaintiff 
and  defendant  for  the  sale  of  any  interest  in 
the  vessel.  The  complaint  was  amended  by 
adding  an  allegation  of  a  subsequent  agree- 
ment to  rescind  the  contract  of  sale  and 
repay  the  money  paid  thereon.  It  was  held 
that  the  plea  filed  to  the  original  complaint 
was  sufficiently  broad  to  cover  the  averment 
in  the  amended  complaint,  and  therefore  it 
was  not  necessary  for  the  defendant  to 
amend  his  plea.  The  court  said:  ''The  de- 
fendant did  not  interpose  an  answer  to  tlie 
amended  complaint,  but  stood  upon  his  an- 
swer to  the  original  complaint.  It  is  claimed 
that  those  allegations  of  the  amended  com- 
plaint which  are  not  also  contained  in  the 
original,  stand  admitted  for  want  of  an  an- 
swer. Doubtless  the  defendant  may,  if  an 
amended  complaint  be  interposed,  stand  upon 
his  answer  to  the  original  complaint,  and  it 
will  be  effectual  as  to  all  averments  common 
to  both  complaints.  It  may  also  be  suffi- 
ciently broad  to  reach  new  averments.  But 
if  it  is  not,  such  new  averments  will  be  taken 


as  admitted,  unless  a  further  answer  thereto 
is  made.  In  this  case  we  think  the  averment 
in  the  answer  that  the  contract  stated  in  the 
original .  complaint  is  the  only  contract  for 
the  sale  of  any  interest  in  the  vessel  ever 
made  between  the  parties,  is  sufficiently  broad 
to  reach  the  new  averments  in  the  amended 
complaint,  and  should  be  regarded  as  a  de- 
nial thereof." 

In  White  v.  Smith,  133  Wis.  641,  114  N. 
W.  106,  it  appeared  that  the  plaintiff  filed  a 
complaint,  and  after  it  was  answered,  amend- 
ed it  without  adding  any  new  averments. 
Ko  new  pleas  were  served.  It  was  held  that 
since  the  amended  complaint  did  not  contain 
any  new  allegations,  it  was  unnecessary  for 
the  defendant  to  amend  his  plea. 

In  Byers  v.  Carll,  7  Tex.  Civ.  App.  423,  27 
S.  W.  190,  the  plaintiff  brought  an  action  of 
trespass,  to  which  the  defendants  pleaded  not 
guilty.  Then  the  plaintiff  amended  his  dec- 
laration by  alleging  title  to  two-thirds  of  the 
tract  and  praying  for  partition.  The  defend- 
ants did  not  file  any  other  plea.  It  was  held 
that  the  original  answers  were  not  rendered 
of  no  effect  by  the  failure  to  amend  them, 
because  the  defenses  set  up  in  the  original 
plea  could  be  urged  without  amendment  to 
the  amended  petition.  The  court  said :  "The 
answers  replying  to  the  original  petition  were 
not  rendered  of  no  effect  by  the  filing  of  an 
amended  petition,  even  though  the  nature  of 
the  suit  was  changed  from  one  of  trespass  to 
try  title  for  the  whole  of  the  tract  to  one 
of  trespass  to  try  title  for  a  part  of  it,  and 
asking  for  partition.  It  was  not  obligatory 
to  file  another  answer  to  the  amended  peti- 
tion, and  the  defenses  set  up  in  the  answer 
to  the  original  petition  could  be  urged  with- 
out amendment  to  the  amended  petition.  The 
cause  of  action  set  up  in  the  amended  peti- 
tion was  not  a  nei^ir  one,  but  merely  a  diminu- 
tion in  the  demand,  with  a  prayer  for  parti- 
tion. In  partition  proceedings,  questions  in- 
volving confiicting  claims  to  title  by  parties 
thereto  may  be  determined." 

RionT  TO  Serve  New  Answer. 

Material  Amendment, 

Under  some  circumstances,  though  a  new 
answer  is  not  necessary,  the  right  to  serve 
or  file  one  is  secured  to  the  defendant.  The 
general  rule  is  that  where  a  material  amend- 
ment to  the  declaration  is  made  the  right  to 
serve  or  file  a  new  answer  exists,  irrespective 
of  the  responsiveness  of  the  original  answer. 

England. — Tomlinson  v.  Blacksmith,  7  T.  R. 
132;  Woodroffe  y.  Watson,  6  Taunt.  400,  1 
E.  C.  L.  426. 

Canada, — Mann  y.  Lambe,  6  L.  C.  Jur.  301, 
117  Code  Civ.  Pro,;  Quinn  v.  Imperial  Bank, 
6  Quebec  Pr.   352;    Saint-Pierre  v.  Dub^  34 
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Quebec  Super.  Ct.  211;  Pease  v.  Moosomin, 
7  N.  W.  Ter.  36. 

Alabama. — Kennedy  v.  Dear,  4  Port.  423; 
Adams  v.  Adams,  39  Ala.  603. 

(7a«/or»ia.— Mulford  v.  Estudillo,  32  Cal. 
131;  Harney  v.  Applcgate,  57  Cal.  205; 
Thompson  v.  Johnson,  60  Gal.  202;  Morton 
V.  Bartning,  68  Cal.  306,  9  Pac.  146;  Fox  v. 
Hale,  etc.  Silver-Min.  Co.  53  Pac.  32;  Scott 
V.  McPherson,  168  Cal.  783,  146  Pac.  629. 

Cannectiout, — ^Bennett  y.  Collins,  52  Conn. 
1. 

Ftoricia.— Butler  v.  Thompson,  2  Fla.  9. 

722inot8.— Oriswold  v.  Shaw,  79  111.  449; 
McCarthy  v.  Neu,  91  111.  127;  Nelson  v.  Ake- 
son,  1  111.  App.  165;  Brown  y.  Tuttle,  27  111. 
App.  389;  Doyle  y.  Sycamore,  81  111.  App. 
689;  Chicago,  etc.  R.  Co.  y.  Murphy,  99  111. 
App.  126;  Ma^erlein  y.  Chicago,  141  111. 
App.  414. 

lotca. — Logan  y.  Tibbott,  4  Greene  389. 

Kentucky, — Bogard  y.  Johnston,  63  S.  W. 
661,  21  Ky.  L.  Rep.  965. 

Louisiana, — Estlin  y.  Ryder,  20  La.  Ann. 
251. 

Maryland, — Schulze  y.  Fox,  53  Md.  37. 

Ma88achu8€tts. — Green  y.  Gill,  5  Mass.  370. 

Michigan, — ^Manrin  y.  Bowlby,  135  Mich. 
640,  98  N.  W.  399. 

Mississippi. — ^Miller  y.  Northern  Bank,  34 
Miss.  412;  Shaw  y.  Brown,  42  Miss.  309. 

New  York. — ^Union  Bank  y.  Mott,  11  Abb. 
Pr.  42;  Low  y.  Graydon,  14  Abb.  Pr.  443; 
Harriott  y.  Wells,  9  Bosw.  631;  Fink  y.  Man- 
hattan R.  Co.  15  Daly  479,  24  Abb.  N.  Cas. 
SI,  18  Civ.  Pro.  146,  8  N.  Y.  S.  327;  Barstow 
Y.  Randall,  5  Hill  556;  Bogert  v.  McDonald, 
2  Johns.  Cas.  219;  Anonymous,  4  Wend.  197; 
Penny  y.  Van  Cleef,  1  Hall  165;  lilianthal 
Y.  Levy,  4  App.  DiY.  90,  38  N.  Y.  S.  936; 
New  York  v.  Ejiickerbocker  Trust  Co.  121 
App.  DiY.  740,  106  N.  Y.  S.  506;  Danzig  y. 
Baroody,  140  App.  DIy.  642,  125  N.  Y.  S. 
797;  Newman  y.  Bradley  Contracting  Co.  164 
N.  Y.  S.  757;  Tatum  y.  Farson,  167  App. 
DiY.  581,  152  N.  Y.  S.  817. 

North  CoroKna.— Gill  y.  Young,  88  N.  C. 
58. 

Oregon, — ^Ayre  y.  Hixson,  53  Ore.  19,  Ann. 
Cas.  1913E  659,  98  Pac.  516,  133  Am.  St.  Rep. 
819;  Hillsboro  Nat.  Bank  y.  Garbarino,  82 
Ore.  405,  161  Pac.  703. 

Penfi«yZf7afiia.— -Thompson  y.  Musser,  1 
Dall.  464,  1  U.  S.  (L.  ed.)  222. 

Texas. — Speake  y.  Prewitt,  6  Tex.  252. 

Virginia, — Crosby  y.  Hite,  1  Wash.  365. 

West  Virginia, — ^Roderick  y.  Baltimore,  etc. 
R.  Co.  7  W.  Va.  54. 

Wisconsin, — ^Yates  y.  French,  25  Wis.  661; 
DeYereux  y.  Peterson,  126  Wis.  558,  106  N. 
W.  249. 

Thus  in  Tomlinson  y.  Blacksmith,  7  T.  R. 
(Eng.)  132,  a  declaration  was  filed,  to  which 
there  was  an  answer.     The  case  was  tried, 


and  a  verdict  given  for  the  plaintiff.  After- 
wards it  was  discovered  that  by  mistake  the- 
plaintiff  had  asked  for  one  hundred  pounda- 
damages,  whereas  he  had  really  suffered  a 
loss  of  one  thousand  pounds.  It  was  held> 
that  the  court  could  amend  the  declaration; 
but  it  was  also  the  right  of  the  defendant  to* 
plead  again  to  the  amended  declaratiovi. 
Therefore  a  new  trial  was  granted. 

In  Woodroffe  v.  Watson,  6  Taunt.  (Eng.) 
400,  it  appeared  that  the  plaintiff  amended 
his  declaration  so  materially  as  to  alter  the 
case.  It  was  held  that  the  amendment  enti* 
tied  the  defendant  to  plead  de  novo,  thon^ 
an  immaterial  amendment  wonld  not  have 
entitled  him  to  do  so  without  a  special  order 
from  the  court. 

In  Morton  v.  Bartning,  68  Cal.  306,  9  Pac. 
146,  the  plaintiff  originally  founded  his  ac- 
tion  on  an  alleged  written  promise  of  the  de- 
fendant to  pay  a  debt  due  him  from  a  third 
person.  At  the  trial  the  plaintiff  was  allowed- 
to  amend  his  complaint  by  adding  a  verbal 
promise  made  by  the  defendant  to  pay  the- 
debt.  It  was  held  that  the  defendant  waa- 
entitled  to  amend  his  answer  by  pleading  the- 
statute  of  limitations  to  the  entire  cause  of 
action,  and  that  his  application  was  not  ad- 
dressed to  the  discretion  of  the  court.  Tlie 
court  said:  'There  can  be  no  question  that^ 
the  general  rule  is,  as  stated  by  counsel,  that 
the  plea  of  the  statute  of  limitations  is  not 
favored  by  the  courts,  and  where  a  party 
omits  to  plead  the  statute,  and  goes  to  trial 
without  doing  so,  although  the  claim  proved 
against  him  is  clearly  barred  on  its  face,  he 
will  be  deemed  to  have  elected  to  stand  upon 
the  other  defenses,  and  will  not  be  permitted 
to  amend  by  adding  the  plea.  .  .  .  But 
the  rule  invoked  has  no  application  in  thia 
case.  Here  the  plaintiff  during  the  trial- 
amended  his  complaint,  and  the  defendant 
then  had  a  right  to  amend  his  answer,  and 
his  application  to  be  permitted  to  do  so  was 
not  addressed  to  the  discretion  of  the  court. 
Nor  do  we  think  the  amendment  was  right- 
fully refused,  as  claimed  for  the  appellant, 
because  it  was  a  plea  to  the  'plaintiff's  cause 
of  action,'  and  not  to  the  alleged  verbal  prom- 
ise alone.  It  was  not  refused  for  that  reason, 
but  because  it  came  too  late.  The  plaintiff's 
cause  of  action  was  a  supposed  right  to  re- 
cover from  the  defendant  the  amount  of 
money  claimed  to  be  due  him,  and  was  rested 
upon  an  alleged  written  promise,  and  verbal 
promise  to  pay  it.  When,  therefore,  the 
plaintiff  by  his  amendment  gave  the  defend- 
ant the  right  to  amend,  we  see  no  reason  why 
he  might  not  make  his  amendment  as  broad 
as  he  did  make  it." 

So  in  Fox  v.  Hale,  etc.  Silver-Min.  Go. 
(Cal.)  63  Pac.  82,  the  court  said:  "The  rule 
is  that  whenever  a  complaint  is  amended  in 
any  material  respect,  so  as  to  present  new 
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questions  upon  which  issue  may  be  taken,  the 
•defendant  may  answer  as  of  course;  and  in 
such  case  I  do  not  see  how  the  court  can 
limit  the  defenses  which  may  be  interposed, 
any  more  than  it  could  the  defenses  which 
might  have  been  made  in  the  first  instance. 
The  case  is  different  where  the  court  is  asked 
to  permit  an  amended  answer  to  be  filed." 

In  Scott  V.  McPherson,  ld8  Cal.  783,  145 
Pac.  529,  a  servant's  action  to  recover  for  a 
personal  injury,  the  complaint  alleged  a  fail- 
ure of  the  employer  to  provide  a  safe  place 
to  work.  The  plaintiff  was  allowed  during 
the  trial  to  amend  his  complaint  to  conform 
to  the  proof  .by  charging  negligence  of  a  fel- 
low servant.  It  was  held  that  the  defendant 
was  entitled  to  answer,  plead  or  demur  to 
the  amended  complaint. 

In  Bennett  v.  Collins,  52  Conn.  1,  a  declara- 
tion which  had  originally  claimed  a  breach 
of  contract  was  amended  so  as  to  add  a  new 
eoont  in  tort  It  was  held  that  the  defendant 
was  entitled  to  file  a  new  answer  as  a  matter 
of  right.  The  court  said:  ''Indeed,  it  is  not 
only  proper  in  itself,  but  seems  clearly  to 
have  been  intended  by  the  practice  act  and 
the  rules  under  it>  that  on  the  amendment 
of  any  part  of  the  pleadings  the  other  party 
shall  have  an  opportunity  to  answer  the 
amended  pleadings.  .  .  .  We  do  not  mean 
to  say  that  there  may  not  be  cases  where, 
even  after  a  trial  and  a  finding  of  the  facts, 
the  amendment  of  the  complaint  or  of  some 
of  the  pleadings  may  so  clearly  make  no 
change  in  the  issue  presented  that  there  shall 
be  no  reason  for  a  new  trial  of  the  facts. 
But  where  a  new  issue  is  made,  and  the  trial 
already  had  does  not  constitute  a  full  trial 
of  the  changed  issue,  as  it  generally  will  not, 
there  the  party  against  whom  the  amendment 
is  made  should  be  allowed  a  new  trial  of  the 
facts." 

In  Butler  v.  Thompson,  2  Fla.  9,  a  declara- 
twn  in  an  action  for  debt  was  filed,  to  which 
the  plea  non  est  factum  was  interposed. 
After  verdict  and  while  a  motion  in  arrest  of 
judgment  was  before  the  court,  the  declara- 
tion was  amended.  It  was  held  that  the  de- 
fendant had  the  right  to  plead  de  novo  if  he 
so  elected.  Tfie  court  said:  "As  a  general 
rule  where  a  party  is  permitted  to  amend  or 
amends  without  leave,  the  other  party  has 
a  right  to  plead  de  novo.  .  .  .  But  if  a 
defendant  when  a  declaration  is  amended 
instead  of  availing  himself  of  this  right  goes 
to  trial  upon  a  plea  or  pleas  already  in 
which  reach  the  whole  declaration  and  upon 
which  an  issue  or  issues  had  been  joined,  he 
cannot,  we  apprehend,  properly  assign  for 
error  that  there  was  no  issue  for  the  jury  to 
try." 

In  Schulze  v.  Fox,  53  Md.  37,  it  appeared 
that  the  plaintiff  in  an  action  for  slander 
alleged  in  his  complaint  that  the  defendant 


accused  him  of  larceny,  but  later  amended 
his  complaint  so  as  to  allege  that  he  had  been 
accused  of  embeszlement.  It  was  held  that 
this  amendment  was  sufficiently  material  to 
permit  the  defendant  to  plead  the  statute  of 
limitations  to  all  the  counts  not  in  the  orig- 
inal declaration. 

In  Miller  v.  Northern  Bank,  84  Miss.  412, 
in  the  course  of  the  trial,  the  defendant  de- 
murred to  the  evidence  as  at  variance  with 
the  complaint,  and  the  plaintiff  was  permitted 
to  amend,  and  by  the  amendment  allied  a 
different  cause  of  action  from  that  which  was 
set  up  in  the  original  complaint.  It  was 
held  that  the  amendment  gave  the  right  to 
the  defendant  to  file  an  additional  answer 
setting  out  any  defense  he  might  have.  The 
court  said:  "But  these  counts  alleged  other 
and  distinct  causes  of  action  from  that  which 
was  set  up  in  the  original  complaint;  at 
least  such  is  their  technical  import.  Hence, 
if  It  were  admitted  that  the  amendment  was 
proper  and  legal  under  the  circumstances,  the 
defendant  was,  unquestionably,  entitled  to 
file  an  additional  answer,  presenting  any 
legal  defense  which  he  might  have.  Indeed, 
as  the  case,  in  consequence  of  the  amendment, 
had  assumed  a  different  aspect  from  that 
under  which  the  demurrer  to  the  evidence  was 
given,  it  was  the  duty  of  the  court,  of  its 
own  motion,  to  discharge  the  demurrer  to 
evidence,  and  to  order  the  defendant  to  an- 
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swer. 

In  Devereux  v.  Peterson,  126  Wis.  558,  106 
N.  W.  249,  the  plaintiff  alleged  in  his  com- 
plaint that  the  defendant  had,  by  fraudulently 
misrepresenting  that  he  had  lent  the  plain- 
tiff's firm  certain  money  belonging  to  a  lodge 
of  which  he  was  treasurer,  induced  the  plain- 
tiff to  pay  him  a  certain  sum  of  money.  The 
defendant  answered  with  a  general  denial. 
At  the  trial  the  plaintiff  verbally  amended 
his  complaint  by  asserting  that  the  money 
was  lent  to  the  firm  by  the  defendant  per- 
sonally, and  there  was  a  written  agreement 
of  full  settlement.  It  was  held  that  the 
defendant  had  the  right  to  amend  his  answer 
by  alleging  that  at  the  time  of  the  written 
settlement  it  was  expressly  understood  that 
liability  for  tho  lodge  money  was  not  dis- 
charged but  was  to  be  paid  additionally. 

IfntMttericil  Amendment, 

When  an  Immaterial  amendment  is  permit- 
ted to  be  made  to  a  complaint,  the  defendant 
is  not  entitled  to  serve  a  new  answer. 

California, — Brock  v.  Martinovich,  55  Cal. 
516;  Harney  v.  Corcoran,  60  Cal.  314;  Haw- 
thorne V.  Siegal,  88  Cal.  19,  25  Pac.  1114,  22 
Am.  St.  Rep.  291;  Smith  v.  Dorn,  96  Cal. 
73,  30  Pac.  1024;  Hedstrom  v.  Union  Trust 
Co.  7  Cal.  App.  278,  94  Pac.  386. 
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Connecticut. — Santo  v.  Maynard,  57  Conn. 
167,  17  Atl.  700. 

F/orWo.— Holloway  v.  Gracy,  64  Fla.  282, 
44  So.  1012. 

Georgia, — Quillian  v.  Johnson,  122  Ga.  49, 
49  S.  E.  801;  Brooke  v.  Lowry  Nat.  Bank, 
141  Ga.  493,  81  S.  E.  223. 

Illinois. — Sinsheimer  v.  William  Skinner 
Mfg.  Co.  165  111.  116,  46  N.  E.  262;  Mil- 
waukee Mechanics'  Ins.  Co.  v.  Schallman,  188 
111.  213,  59  N.  E.  12;  Bennett  v.  Baird,  67 
111.  App.  422;  Race  v.  Isaacson,  124  111.  App. 
196. 

Indiana. — ^Diamond  Flint  Glass  Co.  v.  Boyd, 
30  Ind.  App.  485,  66  N.  E.  479. 

Kansas. — ^Topeka  v.  Sherwood,  39  Kan.  690, 
18  Pac.  933. 

Kentucky, — Colston  y.  Chenault,  46  S.  W. 
664,  20  Ky.  L.  Rep.  226. 

Louisiana, — Sinnet  v.  Mulhollan,  8  Mart. 
0.  S.  (La.)  398. 

Maryland, — Chapman  v.  Davis,  4  Gill 
(Md.)  166;  Dashiel  y.  Heron,  1  Har.  &  McH. 
(Md.)  385. 

Michigan. — Morford  y.  Dieffenbacker,  64 
Mich.  593,  20  N.  W.  600. 

Missouri. — ^W^eigand  v.  Schrick,  34  Mo. 
510;  Campbell  v.  Boyers,  241  Mo.  421,  145 
S.  W.  807. 

New  York, — ^Megrath  t.  Van  Wyck,  2 
Sandf.  661. 

Oregon, — ^Wild  v.  Oregon  Short-Line,  etc. 
R.  Co.  21  Ore.  159,  27  Pac.  954. 

Tcajcw.— Walling  v.  Williams,  4  Tex.  427; 
Byers  v.  CarU,  7  Tex.  Civ.  App,  423,  27  S.  W. 
190. 

Washington. — Maney  v.  Hart,  11  Wash.  67, 
39  Pac.  268. 

West  Virginia. — Adains  v.  Adams,  92  S.  £. 
463. 

Thus  in  Brock  v.  Martinovich,  66  Cal. 
616,  the  complaint  was  amended  by  inserting 
the  true  name  of  the  defendant  in  lieu  of  a 
fictitious  one.  It  was  held  that  this  amend- 
ment did  not  entitle  the  defendant  to  plead 
de  novo.  In  Harney  v.  Corcoran,  60  Cal.  314, 
the  complaint  was  amended  by  striking  out 
certain  of  the  defendants.  The  other  defend- 
ants were  refused  leave  to  plead  again.  The 
court  said:  *' Whether  a  party  shall  be  per- 
mitted to  file  an  additional  answer  which 
changes  the  issue  already  made  in  the  case, 
is  a  matter  for  the  sound  discretion  of  the 
trial  court.  The  refusal  to  allow  the  filing 
of  such  an  answer  under  the  circumstances 
in  which  the  application  was  made,  is  not  an 
abuse  of  discretion  with  which  this  court 
will  interfere." 

In  Hawthorne  v.  Siegel,  88  Cal.  169,  26 
Pac.  1114,  22  Am.  St.  Rep.  291,  the  complaint 
was  amended  as  to  one  part,  and  the  defend- 
ant asked  permission  to  file  an  answer  to  the 
entire  amended  complaint.  It  was  held  that 
he  was  not  entitled  to  answer  the  new  dec- 


laration except  as  to  the  amended  par€,  it  not 
appearing  that  the  proposed  answer  differed 
from  the  original.  The  court  said:  ^'As  to 
the  action  of  the  court  in  refusing  to  allow 
the  filing  of  an  amended  answer  except  to 
that  portion  of  the  complaint  which  had  not 
been  already  answered,  it  does  not  appear 
that  the  answer  proposed  to  be  filed  differed 
in  any  essential  respect  from  the  answer  on 
file,  except  with  reference  to  that  part  an- 
swering the  amendment  of  the  fifth  paragraph 
of  the  complaint,  and  that  portion  of  the 
proposed  answer  was  filed  and  considered.  In 
the  action  of  the  court,  therefore,  as  to  these 
matters,  there  appears  no  abuse  of  discre- 
tion." 

In  Smith  v.  Dorn,  96  Cal.  73,  30  Pac.  1024, 
the  complaint  was  not  signed  by  the  plaintiff 
or  his  attorney,  and  the  court  permitted  it 
to  be  signed  at  the  beginning  of  the  trial. 
It  was  held  to  be  too  slight  an  amendment 
to  permit  the  defendant  to  file  a  new  answer 

In  Hedstrom  v.  Union  Trust  Co.  7  Cal. 
App.  278,  94  Pac.  386,  a  complaint  was  filed 
alleging  negligent  trespass,  and  after  the  an- 
swer had  been  filed  and  the  trial  had  com- 
menced, the  complaint  was  amended  to  con- 
form to  the  proof  without  changing  the  cause 
of  action,  but  merely  making  the  allegations 
more  specific.  It  was  held  that  this  did  not 
constitute  such  an  amended  pleading  as  to 
entitle  the  defendant  to  answer  or  demur. 

In  Santo  v.  Maynard,  67  Conn.  157,  17 
Atl.  700,  after  the  evidence  was  all  in,  the 
plaintiff  was  allowed  to  make  an  amendment 
in  his  complaint  which  did  not  surprise  the 
defendant,  nor  materially  affect  his  situation. 
It  was  held  that  the  court  properly  refused 
to  permit  the  defendant  to  plead  de  novo  and 
try  the  case  over  again. 

In  Holloway  v.  Gracy,  64  Fla.  282,  44  So. 
1012,  a  plea  was  filed  to  an  original  declara- 
tion indorsed  with  the  statement  that  the 
defendant  elected  to  consider  the  original  plea 
as  an  .amended  plea  if  the  original  complaint 
should  ever  be  amended.  It  was  held  that 
this  should  be  considered  as  an  answer  to  fCny 
amendment  the  plaintiff  might  make  if  it 
was  responsive. 

In  Quillian  v.  Johnson,  122  Ga.  49,  49  8. 
E.  801,  the  plaintiff  made  an  immaterial 
amendment  in  his  petition.  It  was  held  that 
this  did  not  entitle  the  defendant  to  amend 
his  plea  so  aa  to  state  new  and  distinct 
grounds  of  defense.  The  court  said:  *'£n- 
tirely  new  and  distinct  grounds  for  abating 
an  action  cannot,  of  course,  be  set  up  at  the 
trial  term  under  the  guise  of  an  amendment 
to  a  plea  in  abatement  filed  in  due  time;  a 
party  cannot  accomplish  by  indirection  what 
the  law  declares  it  is  not  his  privilege  to  do 
at  all.  But  counsel  for  Quillian  insists  that 
as  the  plaintiff  was  allowed  to  amend  his 
petition  at  the  trial  term,  the  petition  was 
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thereby  opened  to  either  demurrer  or  plea  at 
that  term.  .  .  .  This  position  is  not  well 
taJcen,  however,  as  that  section  declares  that 
an  'immaterial  amendment  does  not  so  open 
the  petition'  to  new  and  distinct  defenses; 
and  this  court  has  held  that  an  amendment 
which  does  not  so  change  a  plaintiff's  peti- 
tion as  for  the  first  time  to  make  a  particu- 
lar defense  available  is  not  to  be  regarded 
'material/  within  the  meaning  oi  the  section 
just  cited." 

In  Brooke  ▼.  Lowry  Nat.  Bank,  141  Ga. 
493,  81  S.  E.  223,  a  traverse  to  the  service 
of  the  petition  and  a  plea  in  abatement  filed 
by  the  defendant  had  been  stricken  out  and 
a  demurrer  to  the  plaintiff's  petition  over- 
ruled, but  no  answer  had  been  'filed.  Later 
the  plaintiff  amended  his  petition  by  attach- 
ing to  it  copies  of  certain  papers  already  de- 
scribed in  the  petition  which  did  not  affect 
the  cause  of  action.  It  was  held  that  this 
amendment  was  not  of  such  material  char- 
acter as  to  open  the  petition  as  amended  to 
answer. 

In  Sinsheimer  v.  William  Skinner  Mfg.  Co. 
165  111.  116,  46  N.  E.  262,  leave  was  given 
to  the  plaintiff  to  amend  his  declaration  by 
striking  out  certain  allegations  and  inserting 
new  ones;  but  the  plaintiff  did  not  in  fact 
change  his  declaration.  It  was  held  that 
the  mere  permission  to  amend  did  not  amount 
to  an  amendment  and  the  defendants  were 
not  entitled  to  file  additional  pleas  to  meet 
their  proposed  change.  The  court  said: 
''While  obtaining  leave  to  strike  out  the  com- 
mon counts  may  be  regarded  as  tantamount 
to  a  dismissal  of  those  counts,  a  mere  permis- 
sion by  the  court  to  amend  the  other  counts 
by  striking  out  certain  allegations  and  by 
inserting  others  in  their  stead  did  not,  of 
itself,  amount  to  an  amendment  of  such 
counts.  The  additional  counts  then  not  being 
in  fact  amended,  there  was  no  error  in  re- 
fusing to  allow  the  defendant  to  file  the  pleas 
tendered  while  the  motion  for  a  new  trial 
was  pending.  Issues  had  already  been  formed 
npotk  the  declaration  as  it  then  stood,  and 
the  application  to  file  further  picas  was  an 
appeal  to  the  discretion  of  the  court,  and  a 
refusal  to  allow  them  to  be  filed  was  not  such 
abuse  of  discretion  as  can  be  assigned  for 
error." 

In  Milwaukee  Mechanics'  Ins.  Co.  ▼.  Schall* 
man,  188  111.  213,  59  N.  E.  12,  the  plaintiff 
amended  his  declaration  in  such  a  way  that 
it  did  not  require  any  further  proof.  The 
defendant  had  already  pleaded  the  general 
issue.  After  the  amendment  had  been  made 
he  made  a  general  motion  to  amend  his  plea 
without  stating  what  plea  he  desired  to  make. 
It  was  held  that  the  amendment  of  the  com- 
plaint was  of  such  an  immaterial  char- 
acter as  not  to  entitle  the  defendant  to 
amend  his  plea,  since  the  plea  was  respon- 


sive to  the  amended  complaint  as  well  as  the 
original  one. 

In  Bennett  v.  Baird,  67  111.  App.  422,  the 
plaintiff  declared  against  three  defendants 
jointly.  Later  the  action  was  dismissed  as 
to  one  of  them,  and  the  declaration  was 
amended  to  correspond.  It  was  held  that  the 
amendment  was  too  immaterial  in  its  char- 
acter to  permit  one  of  the  defendants  to 
plead  the  statute  of  limitations,  based  on  the 
theory  that  a  new  cause  of  action  was  set 
up  by  the  amended  declaration. 

In  Race  v.  Isaacson,  124  111.  App.  196,  the 
declaration  was  amended  in  an  immaterial 
manner,  the  amendment  being  merely  surplus- 
age. It  was  held  that  the  defendant  could 
not  demand  the  right  to  plead  de  novo, 
though  the  court  in  its  discretion  might  grant 
the  privilege  to  plead  again.' 

In  Topeka  v.  Sherwood,  39  Kan.  690,  18 
Pac.  933,  the  plaintiff  was  allowed  to  amend 
his  petition  by  increasing  the  amount  of 
damages  without  affecting  the  cause  of  ac- 
tion. It  was  held  that  this  did  not  entitle 
the  defendant  to  file  an  amended  answer  as  a 
matter  of  right.  See  also  Colston  v.  Che- 
nault,  45  S.  W.  664,  20  Ky.  L.  Rep.  226. 

In  Sinnet  v.  Mulhollan,  3  Mart.  O.  S.  ( La. ) 
398,  the  plaintiff  amended  his  petition  by 
inserting  his  address.  It  was  held  that  this 
amendment  was  too  immaterial  to  permit  the 
defendant  to  answer.  The  court  said :  "The 
amendment  raised  for  by  the  plaintiff's  coun- 
sel was  one  of  mere  form — ^it  neither  altered 
the  nature  of  the  action  nor  introduced  new 
matters  on  the  pleadings.  Every  allegation 
in  a  petition,  which,  on  a  general  denial 
being  put  in,  does  not  require  proof  by  the 
plaintiff,  is  an  allegation  of  form.  Now,  it 
has  never  been  required  of  the  plaintiff  to 
prove  his  residence,  as  alleged,  in  any  court 
of  this  state,  on  either  the  general  issue 
being  pleaded  alone,  or  combined  with  special 
pleas  in  avoidance.  The  delay,  therefore,  that 
was  asked  from  him,  only  tended  to  embar- 
rass the  administration  of  justice:  time  to 
answer  was  unnecessary,  when  nothing  of  sub- 
stance was  in  fact  altered." 

In  Chapman  v.  Davis,  4  Gill  (Md.)  166, 
the  plaintiff  declared  on  the  common  counts 
in  assumpsit,  and  the  defendant  pleaded  non 
assumpsit.  The  plaintiff  then  amended  his 
declaration,  and  the  defendant  attempted  to 
plead  in  abatement  that  there  was  a  variance 
between  the  writ  and  declaration.  It  was 
held  that  defendant  was  not  entitled  to  plead 
in  abatement  after  he  had  already  pleaded  to 
the  merit  of  the  action. 

In  Morford  v.  Dieffenbacker,  54  Mich.  593^ 
20  N.  W.  600,  a  declaration  in  the  name  of  a 
guardian  was  amended  after  plea  by  substi- 
tuting as  the  plaintiff  the  ward  suing  by  her 
next  friend,  who  was  the  guardian.  It  was 
held    that   as   this    amendment   in    no   way 
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changed  the  issue,  the  defendant  was  not 
entitled  to  plead  without  leave  of  court. 

In  Weigand  v.  Schrick,  34  Mo.  510,  the 
plaintiff  filed  a  petition  setting  forth  different 
causes  of  action  in  several  counts.  The  de- 
fendants answered  the  first  count,  but  made 
no  answer  to  the  others.  The  plaintiff  dis- 
missed the  count  which  had  been  answered 
and  took  judgment  on  the  others.  The  de- 
fendants claimed  that  as  the  petition  had 
been  amended,  they  should  have  been  allowed 
to  file  a  new  answer.  It  was  held  that  the 
dismissal  did  not  so  amend  the  petition  as 
to  entitle  the  defendant  to  file  another  answer. 

In  Campbell  ▼.  Boyers,  241  Mo.  421,  146 
S.  W.  807,  the  petition  was  amended  once 
and  the  defendant  filed  an  answer.  The 
plaintiff  then  made  a  second  amendment, 
which  the  defendant  moved  to  strike  out. 
When  this  motion  was  denied,  he  made  no 
request  to  file  another  answer,  but  left  on 
file  his  answer  to  the  first  amendment  which 
contained  a  general  denial.  It  was  held  that 
though  the  defendant  could  have  answered  the 
second  amended  petition,  yet  since  he  had 
not  done  so,  the  answer  to  the  first  amended 
petition  must  be  considered  a  pleading  on  file 
and  responsive  to  the  second  amended  peti- 
tion. 

In  M^rath  v.  Van  Wyck,  2  Sandf.  (N.  Y.) 
651,  the  plaintiff  served  complaint  in  the 
nature  of  replevin.  A  few  days  later  the 
plaintiff  served  an  amended  complaint  in 
which  it  was  set  forth  that  the  action  was 
founded  on  a  promise  to  pay  for  the  same 
goods.  The  defendant  then  served  an  answer 
to  the  first  cause  of  action,  and  later  another 
answer  to  the  amended  complaint.  It  was 
held  that  he  could  not  treat  the  amended 
complaint  as  a  new  cause  of  action  and  serve 
fin  amended  answer;  but  his  only  remedy  was 
to  make  a  motion  to  set  aside  the  second 
complaint  as  irregular,  and  allow  his  first 
answer  to  stand  to  the  complaint. 

In  Wild  V.  Oregon  Short-Line,  etc.  R.  Co. 
21  Ore.  159,  27  Pac.  954,  the  plaintiff  failed 
to  allege  in  his  complaint  that  the  defendant 
was  a  corporation,  and  the  court  allowed  the 
complaint  to  be  amended.  It  was  held  that 
this  amendment  was  of  too  trivial  a  character 
to  permit  the  defendant  to  file  a  new  answer 
raising  different  issues. 

In  Walling  v.  Williams,  4  Tex.  427,  the 
plaintiff  amended  his  petition  by  merely  cor- 
recting the  description  of  a  note  sued  on.  It 
was  held  that  this  amendment  was  so  trivial 
and  unimportant  that  it  would  not  permit  the 
amendment  of  an  answer  filed  to  the  original 
petition. 

In  Maney  v.  Hart,  11  Wash.  67,  39  Pac. 
268,  the  plaintiff  filed  a  declaration  alleging 
certain  labor  performed  and  materials  fur- 
nished. He  later  amended  by  striking  out 
the  claim  for  materials.    The  court  refused 


leave  to  the  defendant  to  answer  de  novo 
setting  up  a  counterclaim.  It  was  held  that 
as  the  plaintiff  had  simply  stricken  out  one 
of  his  allegations  and  the  original  plea  waa 
a  defense  to  the  amended  declaration,  it  waa 
within  the  discretion  of  the  court  whether 
the  trial  should  be  delayed  by  allowing  the 
amendment. 

In  Adams  v.  Adams  (W.  Va.)  92  S.  £. 
463,  a  declaration  in  debt  on  an  unseated 
writing  was  filed,  to  which  there  was  a  plea 
of  non  est  factum.  It  was  held  that  though 
this  plea  was  not  a  proper  one  to  the  original 
declaration  which  alleged  an  unsealed  writing, 
the  plea  of  non  est  factum  became  a  proper 
one  when  the  declaration  was  amended  to 
show  a  writing  under  seal,  sad  the  defendant 
was  not  entitled  to  amend. 

TDa:  TO  Plead  to  Ambniod  CoicPLAiirr. 

The  general  rule  as  to  the  time  within 
which  an  answer  or  plea  must  be  filed  to  an 
amended  complaint  is  that  in  case  of  a  mate- 
rial amendment  the  same  time  will  be  al- 
lowed as  for  an  answer  to  an  original  com- 
plaint, unless  the  court  shall  otherwise  di- 
rect* People  V.  Rains,  23  CaL  127;  King  v. 
Gardner,  25  Colo.  395,  55  Pac.  727;  Marvin 
V.  Bowlby,  135  Mich.  640,  98  N.  W.  399; 
Dicker  son  v.  Beardsley,  1  Code  Rep.  (N.  Y.) 
37,  2  £dm.  Sel.  Cas.  21;  Brooks  v.  Tiffany, 
117  App.  Div.  470,  102  N.  Y.  S.  626;  Bran- 
ower  V.  Waldes,  173  App^  Div.  676»  160  K. 
Y.  S.  168. 

Thus  in  People  v.  Rains,  23  Cal.  127,  the 
defendants  demurred  to  the  complaint,  and 
the  demurrer  having  been  sustained,  leave 
was  granted  to  the  plaintiffs  to  amend  the 
complaint.  An  amended  complaint  was  filed 
and  served ;  but  the  defendants  failed  to  plead 
within  ten  days,  and  a  judgment  by  default 
was  granted  to  the  plaintiff.  The  defendanta 
moved  to  have  the  default  r^noved  on  the 
ground  that  the  court  had  not  fixed  any  time 
to  plead;  but  the  motion  was  overruled.  On 
appeal,  it  was  held  that  it  waa  the  practice 
to  answer  an  amended  complaint  within  the 
same  time  after  service  as  in  the  case  of  an 
original  complaint  and  therefore  the  court 
was  justified  in  granting  a  judgment  by  de- 
fault. 

In  King  v.  Gardner,  25  Colo.  396,  55  Pac. 
727,  the  plaintiff  amended  a  complaint  as  of 
course  under  a  statute  (Colorado  Code,  §  73) 
before  a  demurrer  was  heard,  and  then  served 
a  copy  of  the  amended  complaint  on  the  de* 
fendant.  The  latter  failed  to  answer  within 
the  statutory  period  permitted  for  pleading 
to  complaints.  It  was  held  that  the  de- 
fendant should  have  answered  within  the 
period  allowed  to  answer  an  original  com- 
plaint in  the  absence  of  an  order  of  the  court, 
and  the. plaintiff  was  entitled  to  a  defaults 
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The  court  said:  "The  statute  itself  pre- 
scribes the  time  within  which  the  defendants 
were  required  to  plead,  and  no  order  of  court 
was  necessary  therefor.  It  clearly  appearing 
that  they  did  not  plead  within  the  statutory 
time,  their  failure  in  that  respect  worked  a 
default.  The  order  of  the  court  requiring 
them  to  plead  within  ten  days  may  therefore 
be  altogether  disregarded,  and  the  entering 
of  default  and  the  subsequent  rendition  of 
judgment  vindicated  solely  upon  the  ground 
that  defendants  failed  to  plead  in  accordance 
with  the  proYisiong  of  the  statute." 

In  Marvin  v.  Bowlby,  135  Mich.  640,  98  N. 
W.  399,  10  Detroit  Leg.  N.  912,  the  plaintiflf 
amended  his  declaration  after  a  plea  had  been 
filed.  The  defendant  did  not  file  a  new  plea 
for  thirty-five  days  later  when  the  case  was 
called  for  trial.  It  was  held  that  under  a 
rule  of  practice  providing  that  the  defendant 
should  have  ten  days  within  which  to  plead 
or  answer  a  declaration,  the  delay  in  pleading 
caused  the  case  to  stand  at  issue  on  the 
amended  declaration  and  the  original  plea, 
and  the  court  was  justified  in  refusing  to 
accept  the  plea  filed  thirty-five  days  later. 

Where  a  court  specifies  the  date  for  answer- 
ing an  amended  complaint,  in  a  rule  to  plead, 
it  is  generally  held  that  the  defendant  must 
answer  within  that  time.  Walker  v.  Johnson, 
2  McLean  255,  29  Fed.  Cas.  No.  17,075;  Mul- 
ford  ▼,  Estudillo,  82  Cal.  131;  Warder  v. 
Patterson,  6  Dak.  83,  50  N.  W.  484 ;  Leib  ▼. 
Butterick,  68  Ind.  199;  Dashiel  v.  Heron,  1 
Har.  &  M.  (Md.)  385;  Neininger  v.  State, 
50  Ohio  St.  394,  34  N.  E.  633,  40  Am.  St.  Hep. 
674;  Lockwood  v.  Charleston  Bridge  Co.  60  S. 
C.  492,  38  S.  E.  112,  629. 

Thus  in  Walker  v.  Johnson,  supra,  an 
amended  bill  was  filed  in  vacation  more  than 
twenty  days  before  the  first  day  of  the  term 
and  notice  was  given  to  the  defendant's  coun- 
sel. A  few  days  later  the  defendant's  counsel 
called  at  the  clerk's  office  to  examine  it,  but 
found  that  the  plaintiff  had  removed  it.  It 
was  returned  before  the  opening  of  the  term, 
but  the  defendant's  counsel  had  no  notice  of 
this  fact.  The  plaintiff's  counsel  moved  to 
compel  the  defendant  to  plead  instanter  or 
during  the  term.  It  was  held  to  be  with- 
in the  discretion  of  the  court  to  permit 
the  defendant  to  plead  within  the  following 
term. 

In  Mulford  v.  Estudillo,  32  Cal.  131,  the 
plaintiff  amended  his  declaration,  and  the  de- 
fendant obtained  an  order  to  allow  his  answer 
on  file  to  stand  as  the  answer  to  the  amend- 
ed complaint.  It  was  held  to  be  within  the 
discretion  of  the  court  to  consider  the  answer 
as  filed  when  the  order  was  made.  In  Warder 
V.  Patterson,  6  Dak.  83,  50  N.  W.  484,  the 
court  permitted  a  material  amendment  in  the 
declaration  to  be  made,  and  granted  further 
time  to  the  defendant  to  answer.    It  was  held 


that  the  court  had  the  right  to  give  addition- 
al time  to  plead  even  after  the  statutory  time 
had  expired. 

In  I^ib  V.  Butterick,  68  Ind.  199,  the  plain- 
tiff was  permitted  to  amend  his  complaint 
after  evidence  had  been  heard  in  order  to 
make  it  conform  to  the  proof.  It  was  held 
that  if  no  good  cause  was  shown  why  such  a 
cause  would  injure  the  defendant,  the  court 
had  the  right  to  direct  him  to  answer  or  plead 
to  the  amended  complaint  at  the  term. 

In  Dashiel  v.  Heron,  1  Har.  &  M.  (Md.) 
386,  it  appeared  that  the  plaintiff  amended 
his  declaration  after  issue  had  been  joined. 
It  was  held  that  when  granting  an  imparlance 
to  the  defendant  to  answer  de  novo  would 
have  operated  to  bar  the  action  on  the  part 
of  the  plaintiff,  the  court  was  justified  in  re- 
fusing it.  In  Lockwood  v.  Charleston  Bridge 
Co.  60  S.  C.  492,  38  8.  E.  112,  629,  the  plaintiff 
was  permitted  to  amend  his  declaration.  The 
statute  provided  that  an  answer  to  an  amend- 
ed complaint  must  be  filed  within  twenty 
days.  The  court  ordered  the  defendant  to 
answer  within  three  days  so  as  not  to  preju- 
dice the  right  of  the  plaintiff  to  a  trial  at 
that  term.  On  appeal,  the  court  said :  "The 
requirement  of  sec.  167  of  the  code,  that  the 
defendant  must  answer  an  amended  complaint 
within  twenty  days,  does  not  confer  the  right 
to  have  twenty  days  to  answer,  but  merely 
limits  the  time  within  which  answer  must  be 
made,  in  the  absence  of  an  order  providing  a 
shorter  time.  It  is,  nevertheless,  within  the 
discretion  of  the  circuit  court  to  provide  for 
such  answer  within  less  than  twenty  days." 

When  a  complaint  is  amended  in  an  im- 
material way,  the  court  may  refuse  to  give 
time  to  the  defendant  to  plead.  Topeka  v. 
Sherwood,  39  Kan.  690,  18  Pac.  933;  Sinnet 
V.  Mulhollan,  3  Mart.  0.  S.  (La.)  398;  Mer- 
rill V.  Lattimore,  12  Rob.  (La.)  138;  Gads- 
den V.  Catawba  Water  Power  Co.  71  S.  C.  340, 
61  S.  E.  121. 

Thus  in  Topeka  v.  Sherwood,  supra,  the 
plaintiff  amended  his  petition  by  increasing 
the  amount  of  damages  asked  for.  It  was 
held  to  be  within  the  discretion  of  the  court  to 
refuse  to  grant  time  to  file  a  new  or  amended 
answer,  as  the  cause  of  action  was  not 
changed. 

In  Sinnet  v.  Mulhollan,  3  Mart.  0.  S.  (La.) 
398,  the  plaintiff  was  allowed  to  amend  his 
petition  by  inserting  the  plaintiff's  name.  It 
was  held  that  the  court  was  justified  in  re- 
fusing to  allow  the  defendant  time  to  answer. 
The  court  said:  "The  amendment  raised  for 
by  the  plaintiff's  counsel  was  one  of  mere 
form — it  neither  altered  the  nature  of  the 
action,  nor  introduced  new  matters  on  the 
pleadings.  Every  allegation  in  a  petition, 
which,  on  a  general  denial  being  put  in,  does 
not  require  proof  by  the  plaintiff,  is  an  alle- 
gation of  form.     Now,  it  has  never  been  re- 
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quired  of  the  plaintiff  to  prove  his  residence, 
as  alleged;  in  any  court  of  this  state,  on  either 
the  general  issue  being  pleaded  alone,  or  com- 
bined with  special  pleas  in  avoidance.  Tlie 
delay,  therefore,  that  was  asked  from  him, 
only  tended  to  embarrass  the  administration 
of  justice:  time  to  answer  was  unnecessary, 
when  nothing  of  substance  was  in  fact 
altered." 

In  Merrill  v.  Lattimore,  12  Hob.  (La.)  138, 
the  plaintiff  amended  his  petition  by  adding 
to  the  signatures  attached  to  it  the  words 
"attorneys  for  petitioner."  It  was  held  that 
the  court  could  require  the  defendant  to  an- 
swer instanter.  The  court  said:  "It  is  well 
settled  that,  if  an  amendment  be  a  mere 
matter  of  form,  the  defendant  cannot  be  al- 
lowed time  to  answer  over  to  such  amend- 
ment. ...  A  fortiori,  has  he  no  right 
to  require  that  such  amendment  be  served 
upon  him.  Amendments  may  be  allowed  as 
well  before,  as  after  issue  joined.  .  .  . 
If  the  petition  do  not  state  the  plaintiff's  resi- 
dence, on  exception,  said  plaintiff  may  be  al- 
lowed to  amend;  .  .  .  and  where  the 
plaintiff  mistakes  the  true  name  of  the  de- 
fendant in  his  petition,  he  may  be  permitted 
to  amend  and  correct  it  instanter,  even  after 
the  original  petition  is  served."  See  also 
Gadsden  v.  Catawba  Water  Power  Co.  71  S. 
C.  340,  61  S.  E.  121. 

Amendment  of  Bilh 

Necbssitt  of  Sebvino  New  Answer. 

Material  Amendment, 

The  general  rule  is  that  when  a  bill  in 
equity  is  amended  in  a  material  respect  the 
defendant  must  serve  a  new  answer  or  plea. 
Davis  V.  Davis,  2  Atk.  (Eng.)  23;  Aber- 
gavenny v.  Abergavenny,  2  Eq.  Cas.  Abr. 
(Eng.)  179,  4  Vin.  Abr.  446;  Jopling  v. 
Stuart,  4  Ves.  Jr.  (Eng.)  619;  Bacon  v.  Grif- 
fith, Dick.  (Eng.)  473;  Kithredge  v.  Clare- 
mont  Bank,  3  Story  690,  14  Fed.  Cas.  No. 
7,858;  Leonard  v.  Stocks,  12  Ga.  646;  Mc- 
Dougald  V,  Dougherty,  14  Ga.  674;  Tedder  v. 
Stiles,  16  Ga.  1;  Gage  v.  Brown,  126  111.  522, 
17  N.  E.  764;  Adams  v.  Gill,  158  111.  190,  41 
N.  E.  738;  Ruppe  v.  Glos,  261  111.  80,  96  N. 
E.  1033;  Peck  v.  Burgess,  Walk.  Ch.  (Mich.) 
485;  Cunningham  v.  Pell,  6  Paige  (N.  Y.) 
655;  Trust,  etc.  Ins.  Co.  v.  Jenkins,  8  Paige 
<N.  Y.)  689;  Sallade  v.  Lykens  Tp.  2  Pearson 
<Pa.)  61. 

Thus  in  Abergavenny  v.  Abergavenny, 
supra,  the  defendant  answered  the  plaintiff's 
bill  which  was  then  twice  amended  and  dis- 
covery of  new  matter  called  for.  The  defend- 
ant demurred,  the  demurrer  was  overruled, 
and  he  did  not  answer  to  the  amended  bill, 
leaving  his  original  answer  on  file.     It  was 


held  that  the  failure  of  the  defendant  to  an- 
swer the  amended  bill  permitted  the  plaintiff 
to  have  the  bill  taken  pro  confesso. 

In  Davis  v.  Davis,  2  Atk.  (Eng.)  23,  the 
question  was  whether  when  there  was  an  an- 
swer to  an  original  bill  but  none  to  the 
amended  bill,  the  plaintiff  could  take  a  judg- 
ment pro  conf^so.  The  Lord  Chancellor, 
being  in  some  doubt,  did  not  decide  the  ques- 
tion at  once,  as  he  desired  time  to  look  up 
precedents,  and  before  the  matter  could  be 
decided  the  parties  had  withdrawn  their 
action. 

In  Joplin  v.  Stuart,  4  Ves.  Jr.  (Eng.)  610, 
the  plaintiff  filed  a  bill  which  was  answered. 
The  bill  was  amended  and  there  was  no  an- 
swer. It  was  held  that  the  defendant  was 
in  contempt  for  not  answering  the  amended 
bill  and  a  decree  pro  confesso  was  given  to 
the  plaintiff.  See  also  Turner  v.  Turner, 
Dick.  (Eng.)  316,  and  Bacon  v.  Griffith,  Dick. 
(Eng.)  473. 

In  Kithridge  v.  Claremont  Bank,  3  Story 
690,  14  Fed.  Cas.  No.  7,868y  a  bill  in  equity 
was  filed,  to  which  exceptions  were  filed.  Be- 
fore the  exceptions  could  be  considered,  the 
plaintiff  asked  leave  to  amend  his  bill,  which 
was  granted.  It  was  held  that  the  court 
could  require  the  defendants  to  answer  the 
amended  bill  before  the  exceptions  were  ccm- 
sidered  in  order  to  save  time. 

In  Leonard  v.  Stocks,  12  Ga.  646,  the  com- 
plainant filed  a  bill  in  equity  against  the  de- 
fendants, stockholders  in  a  corporation,  to 
make  them  liable  for  the  redemption  of  bank 
bills  issued  by  the  corporation.  Important 
amendments  were  made  to  the  bill  and  two  of 
the  defendants  died  pending  the  litigation. 
It  was  then  ordered  by  the  court  that  the  re- 
maining defendants  should  be  served  within 
sixty  days  with  a  copy  of  the  amendments 
and  that  they  should  answer  by  a  certain 
time.  They  appealed  on  the  ground  that  the 
court  by  requiring  an  answer  deprived  them 
of  the  right  to  plead  or  demur.  It  was  held 
that  the  order  requiring  the  defendants  to 
answer  was  not  an  error,  because  it  was  their 
absolute  privilege  to  demur  or  plead  if  they 
chose,  and  tlie  order  simply  directed  them  to 
answer  if  they  did  not  wish  to  file  a  demurrer 
or  plea.  The  court  said:  "The  objection  is, 
that  the  defendants  are  compelled  to  answer, 
notwithstanding  they  might  get  rid  of  the 
bill  by  demurrer  or  plea.  Such  is  not  our 
construction  of  the  order.  It  is  not  intended 
to  derange  or  reverse  the  order  of  defense  in 
equity  causes.  The  defendant  is  forced  to 
answer  unless  he  can  be  relieved  by  demurrer 
or  plea.  And  it  is  left,  as  it  should  be, 
optionary  with  him,  whether  he  will  seek  to 
avoid  the  necessity  of  answering  by  either  or 
both  of  these  modes.  It  is  the  privilege  of 
the  defendant  to  demur  or  plead.  It  is  his 
duty  to  answer,  and  the  complainant  has  the 
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right  to  compel  him  to  do  so,  or  to  submit 
to  have  the  bill  taken  pro  confesso,  unless  he 
protects  himself  by  demurrer  or  plea/' 

In  McDougald  v.  Dougherty,  14  Ga.  674»  it 
was  held  that  where  a  bill  was  amended  by 
adding  another  party  defendant,  the  court 
could  require  the  original  defendants  to  an- 
swer de  novo  within  whatever  time  it  might 
in  its  discretion  fix. 

In  Tedder  v.  Stiles,  16  Ga.  1,  a  bill  in  equity 
was  filed,  to  which  there  was  an  answer.  The 
complainant  amended  his  bill  without  waiv- 
iDg  his  right  to  have  a  new  answer  filed.  It 
was  held  that  the  defendant  must  answer  the 
entire  amended  bill,  and  if  he  failed  to  do  so, 
the  complainant  was  entitled  to  an  order 
taking  the  bill  as  confessed. 

In  Gage  .v.  Brown,  125  III.  522,  17  N.  E. 
754,  a  suit  was  submitted  for  heaiing  on  the 
pleadings  and  proof.  The  court  allowed  an 
amendment  of  the  bill  asking  for  relief  not 
sought  before.  It  was  held  that  the  court 
could  not  hear  the  cause  on  the  amended  bill 
without  first  requiring  the  defendant  to  an- 
swer. The  court  said:  "It  is  quite  evident 
the  court  proceeded  erroneously.  It  could  not 
properly  proceed  to  hear  the  case  as  made  by 
the  last  amendment  to  the  bill,  without  first 
requiring  defendant  to  answer  the  same.  Aa 
has  been  seen,  it  made  an  entirely  distinct 
and  separate  issue,  and  asked  for  relief  not 
demanded  by  the  original  bill,  nor  by  any  pre- 
vious amendment  to  it.  No  rule  was  laid  upon 
defendant  to  answer  instanter,  or  within  any 
reasonable  time;  and  it  was  manifest  error 
in  the  court  to  proceed  to  further  hear  the 
cause  upon  additional  proofs,  without  an- 
swer, unless  a  rule  had  been  first  laid  upon 
defendant  to  answer,  so  that  he  could  have 
been  placed  in  default." 

In  Adams  v.  Gill,  158  111.  190,  41  N.  E.  738, 
a  bill  alleging  a  mistake  in  drawing  up  a  deed 
was  filed,  to  which  there  was  an  answer.  At 
the  hearing  the  evidence  showed  fraud  and 
the  complainants  were  allowed  to  amend  their 
bill  to  allege  fraud.  The  court  heard  and  de- 
termined the  matter.  It  was  held  on  appeal 
that  the  court  should  have  ruled  the  defend- 
ant to  answer  the  amended  bill,  and  that 
without  an  answer  there  could  be  no  valid 
hearing,  as  there  was  no  issue. 

In  Ruppe  V.  Glos,  251  111.  80,  05  N.  E.  1033, 
a  bill  was  filed  and  there  was  no  answer.  The 
plaintiff  was  given  an  order  pro  confesso ;  but 
he  amended  his  bill.  Therefore  the  order  de- 
faulting the  defendant  was  set  aside,  and  he 
was  ruled  to  answer.  He  failed  to  do  so.  It 
was  held  that  he  was  in  default  a  second 
time,  and  that  it  was  not  necessary  to  notify 
him  that  he  might  plead  again,  as  he  was  sup- 
poaed  to  be  in  court  and  to  know  all  the 
orders  made  in  the  proceeding.  The  court 
•aid:  "Where  a  pro  confesso  order  has  been 
entered,   the   effect   of   thereafter   filing   an 


amended  bill  or  an  amendment  to  the  bill  is 
to  vacate  such  order,  and  the  defendants 
theretofore  defaulted  are  admitted  to  answer 
as  though  an  order  pro  confesso  had  not  been 
entered.  .  .  •  Upon  -  the  filing  of  this 
amendment  the  order  defaulting  Arnold  was 
set  aside  and  a  rule  entered  requiring  him  to 
answer  the  amended  bill,  and  upon  his  failing 
to  do  so  he  was  again  defaulted.  Where  a  de- 
fendant is  once  brought  into  court  he  is  re- 
quired to  be  present  and  take  notice  of  every 
step  taken  in  the  progress  of  the  cause. 
.  .  .  Appellant  Arnold  was  compelled  to 
take  notice  of  the  fact  that  by  leave  of  court 
appellee  might  make  any  amendment  neces- 
sary to  sustain  the  cause  of  action  for  which 
his  suit  was  intended  to  be  brought.  By  the 
service  of  summons  he  was  brought  into  court, 
where  it  was  his  duty  to  be  and  appear  until 
the  case  was  disposed  of,  and  he  was  entitled 
to  no  further  notice  or  service  under  the  prac- 
tice in  this  state." 

In  Peck  V.  Burgess,  Walk.  Ch.  (Mich.)  485, 
the  complainant  filed  a  bill,  to  which  the  de- 
fendant pleaded  his  discharge  under  the  bank- 
ruptcy law.  Therefore  the  complainant 
amended  his  bill,  and  the  defendant  answered 
the  amendment.  It  was  held  that  the  answer 
to  the  original  bill  was  superseded  by  the 
amended  bill,  and  that  the  defendant  should 
have  answered  the  amended  bill  as  a  whole 
and  not  simpty  the  amendment. 

In  Cunningham  v.  Pell,  6  Paige  (N.  Y.) 
656,  a  bill  was  filed,  to  which  there  was  a 
demurrer.  This  was  sustained,  and  the  com- 
plainant amended  his  bill.  It  was  held  that  a 
mere  order  to  answer  the  amended  bill  served 
on  the  defendant  was  sufficient  to  make  it 
necessary  for  him  to  answer,  and  that  it  was 
not  necessary,  as  under  the  English  practice, 
to  issue  a  new  subpoena.  The  court  said: 
"The  practice  in  England  is  to  issue  a  sub- 
poena for  the  purpose  of  compelling  an  answer 
to  amendments,  if  such  amendments  are  made 
after  an  answer  has  been  put  in  to  the  origi- 
nal bill,  or  after  the  allowance  of  a  plea  or 
demurrer  with  leave  to  amend.  But  the 
settled  practice  of  this  court  for  many  years 
has  been  to  compel  an  answer  to  an  amended 
bill,  in  all  cases,  except  as  to  the  new  defend- 
ants brought  before  the  court  by  the  amend- 
ment, by  a  simple  order  to  answer  served  up- 
on the  solicitor  for  the  defendant  who 
appeared  to  the  original  bill." 

In  Trust  Go.  v.  Jenkins,  8  Paige  589,  the 
complainant  after  an  answer  had  been  filed 
obtained  a  special  rule  for  leave  to  amend 
his  bill  and  that  the  defendant  should  answer 
within  forty  days  from  the  time  his  amended 
bill  was  served.  The  defendant  did  not  amend 
his  answer.  It  was  held  that  at  the  end  of 
forty  days  the  complainant  was  justified  in 
entering  an  order  to  take  the  amended  bill 
as  confessed. 
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In  Sallade  v.  Lykens  Tp.  2  Pearson  (Pa.) 
51,  the  bill  was  defectively  drawn  and  it  was 
amended  by  leave  of  the  court.  No  answer 
was  filed  to  the  amended  bill.  It  was  held 
that  the  defendants  were  in  default  by  their 
failure  to  answer,  and  that  the  bill  should 
be  considered  as  confessed. 

Immaterial  Amendment. 

There  are  some  cases  holding  that  when  a 
bill  in  equity  is  amended  in  an  immaterial 
particular,  it  is  not  necessary  to  answer  de 
novo.  Miller  v.  Whittaker,  33  111.  386;  Fitz- 
hugh  V.  McPherson,  9  Gill.,  &  J.  (Md.)  51; 
Cockey  v.  Plempel,  86  Md.  181,  37  Atl.  792; 
Salisbury  v.  Miller,  14  Mich.  160;  Jackson 
V.  Edwards,  2  Edw.  (N.  Y.)  582. 

Thus  in  Miller  v.  Whittaker,  supra,  after 
the  defendant  had  filed  his  answer,  the  bill 
was  amended  by  making  a  new  party  defend- 
ant. It  was  held  that  the  defendant  was  not 
required  to  amend  his  answer,  but  could  do 
so  if  he  desired. 

In  Cockey  v.  Plempel,  86  Md.  181,  37  Atl. 
792,  a  bill  was  filed  naming  three  defendants, 
and  one  of  them  answered,  the  other  two 
filing  pleas.  Later  the  bill  was  amended  by 
bringing  in  a  new  defendant  but  ignoring 
the  original  ones.  It  was  held  that  though 
the  original  defendants  were  necessary  par- 
ties to  the  amended  bill,  they  could  not 
be  required  to  answer  or  plead  until  they  had 
been  duly  notified  of  the  amended  bill  by 
service  or  publication  under  the  Maryland 
Code  (Equity  Rule  30,  Code  Act  16). 

In  Salisbury  v.  Miller,  14  Mich.  160,  the 
complainant  filed  a  bill,  to  which  there  was 
an  answer.  The  complainant  amended  his 
bill  by  inserting  the  name  of  a  new  defendant. 
It  was  held  that  a  new  answer  was  not  neces- 
sary from  the  original  defendant,  as  there 
was  nothing  new  introduced  into  the  bill  as 
to  him.  See  also  Fitzhugh  v.  McPherson,  9 
Gill  &  J.   (Md.)   61. 

Right  to  Sebve  New  Answeb. 
Material  Amendment. 

In  some  cases  though  no  actual  necessity 
exists  to  serve,  a  new  answer  to  an  amended 
bill,  it  is  held  that  a  material  amendment 
may  give  the  right  to  a  defendant  to  answer 
de  novo. 

^n^Zand— Boddy  v.  Wall,  7  Ch.  D.  164,  47 
L.  J.  Ch.  112,  26  W.  R.  348. 

United  States. — Perkins  v.  Hendryx,  81 
Fed.  622;  North  Chicago  St.  R.  Co.  v.  Chi- 
cago Union  Traetion  Co.  160  Fed.  612. 

Georgia. — Burney  ▼.  Ball,  24  Ga.  505. 

/UtnOM.— Gibson  v.  Rees,  60  lU.  883;  Qregg 
v.  Brower,  67  HI.  626;  Lyndon  v.  Lyndon,  69 
111.  43 ;  Bauer  Grocer  Co.  v.  Zelle,  172  111.  407» 
50  N.  E.  238;  South  Chicago  Brewing  Co.  t. 
Taylor,  205  Dl.  132,  68  N.  E.  732;  Littlefield 


V.  Schmoldt,  24  lU.  App.  024;  Ruston  v.  Sonn- 
berg,  107  111.  App.  575. 

Kentucky. — Ewing  v.  Beanchamp,  6  B. 
Mon.  422. 

Miohigan.'^l^eck  v.  Burgess,  Walk.  Ch. 
485;  Tompking  v.  HoUister,  60  Mich.  470,  27 
N.  E.  651. 

ir««««Mtppi.— Davis  v.  Davis,  62  Miss.  818. 

New  Hampshire. — Bassett  v.  Salisbury  M^. 
Co.  43  N.  H.  249. 

New  Metoico. — ^Thompson  v.  Maxwell  Land 
Grant,  etc  Co.  3  N.  M.  269,  6  Pac.  193. 

New  York. — Scudder  v,  Voorhis,  1  Barb. 
65;   Utica  Bank  v.  Finch,  1  Barb.  Ch.  76; 
Burras  v.  Looker,  4  Paige  227;  Bowen  v.  Id- 
ley,    6    Paige    46;    American    Bible   Soe.    v 
Hague,  10  Paige  549. 

Vermont. — Scoville  v.  Brock,  79  Vt.  44S^ 
65  Atl.  577,  118  Am.  St.  Rep.  975. 

Thus  in  Boddy  v.  Wall,  7  Ch.  D.  164,  47 
L.  J.  Ch.  112,  26  W.  R.  348,  the  plaintiff 
filed  his  statement  of  claim,  and  the  defendant 
put  in  his  statement  of  defense.  Later  the 
plaintiff  amended  his  statement  of  claim,  but 
the  defendant  did  not  file  an  amended  state- 
ment of  defense.  It  was  held  that  the  defend- 
ant had  the  right  to  elect  whether  he  would 
obtain  leave  to  amend  his  defense  or  to  an- 
swer it  anew  or  to  proceed  on  his  original 
statement  of  defense. 

In  Perkins  v.  Hendryx,  31  Fed.  522,  the 
bill  was  amended  by  changing  it  from  a  bill 
of  discovery  to  a  bill  of  discovery  and  for 
relief.  It  was  held  to  be  an  amendment  of 
so  material  a  character  as  to  justify  an  an- 
swer de  novo. 

In  North  Chicago  St.  R.  Co.  v.  Chicago 
Union  Traction  Go.  150  Fed.  612,  the  com- 
plainant amended  his  bill  by  setting  up  new 
matter.  It  was  held  that  the  defendant  could 
answer  de  novo  any  new  matter  thus  set  up. 

In  Burney  v.  Ball,  24  Ga.  505,  it  was  held 
that  where  a  complainant  filed  an  amended 
bill,  the  defendant  had  the  right  to  put  in  an 
answer,  even  though  the  amendments  to  the 
bill  might  be  trivial. 

In  Gibson  v.  Rees,  50  111.  383,  the  complain- 
ant had  filed  a  bill  which  was  not  answered* 
and  an  order  pro  confesso  was  made,  but 
after  the  order  was  made  the  complainant 
amended  his  bill.  It  was  held  that  this 
vacated  the  order,  and  the  defendant  had 
the  right  to  put  in  an  answer  to  the  bill  aa 
a  whole  r^ardless  of  his  earlier  failure  to 
answer.  See  also  Ljmdon  v.  Lyndon,  69  111. 
48 ;  Rusten  v.  Sonnberg,  107  111.  App.  575. 

In  Littlefield  v.  Schmoldt,  24  111.  App.  624» 
a  petition  for  a  mechanic's  lien  was  filed  and 
answered.  At  the  trial  the  court  permitted 
the  plaintiff  to  amend  his  petition  and* entered 
an  order  nunc  pro  tunc  without  notice  to  the 
defendant.  On  appeal  this  was  held  to  be 
error,  as  the  defendant  had  a  right  to  answer 
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ihe  amendments  as  well  as  the  original  pe« 
tition. 

In  Gregg  ▼.  Brower,  67  HI.  525,  the  defend- 
ant was  served  with  process  and  answered  the 
bill.  Afterwards  the  complainant  amended 
his  bill.  It  was  held  that  while  the  defendant 
was  at  liberty  to  answer  the  amended  bill, 
It  was  not  necessary  for  him  to  be  notified  of 
the  amendment,  as  he  was  properly  in  court 
and  presumed  to  k)iow  all  the  proceedings. 

In  Bauer  Grocer  Co.  v.  Zelle,  172  111.  407, 
50  N.  E.  238,  a  bill  was  filed  praying  that 
one  of  the  defendants,  a  sheriff,  should  be 
enjoined  from  selling  a  certain  lot  of  land, 
and  there  was  an  answer.  The  court  heard 
the  proceedings,  and  it  developed  that  the 
sheriff  had  executed  and  delivered  a  deed 
to  another  party.  Thereupon  the  complain- 
ant amended  his  bill  by  adding  a  prayer  that 
the  sale  should  be  declared  void  and  the  deed 
set  aside  and  canceled.  The  defendants  were 
not  given  leave  to  file  a  new  answer.  It  was 
held  on  appeal  that  this  refusal  to  permit 
the  defendants  to  answer  de  novo  was  error, 
since  the  amended  bill  bringing  in  new  Issues 
and  praying  for  a  different  relief  thereon 
than  that  designed  to  be  secured  by  the  orig- 
inal bill  gave  the  defendants  the  right  to 
answer  the  amendments. 

In  South  Chicago  Brewing  Co.  v.  Taylor, 
205  lU.  132,  68  N.  £.  732,  the  bill  was  amend- 
ed after  evidence  had  been  taken  to  nuike  it 
conform  with  the  proofs.  It  was  held  that 
the  defendant  had  the  right  to  answer  the 
amended  bill. 

In  Ewing  v.  Beauchamp,  6  B.  Mon.  (Ky.) 
422,  it  appeared  that  a  bill  was  filed  in 
1834,  and  as  there  was  no  answer  the  bill 
was  taken  pro  confesso  against  the  defend- 
ants. In  1843  the  bill  was  amended.  It  was 
held  that  iiie  amendments  opened  up  the 
default  and  that  it  was  then  right  for  the 
court  to  permit  the  defendants  to  answer  as 
to  a  new  bill.  See  also  Utica  Bank  v.  Finch, 
1  Barb.  Ch.  (N.  Y.)  76;  Scudder  v.  Voorhia, 
1  Barb.  (N.  Y.)  56. 

In  Peck  T.  Burgess,  Walk.  Ch.  (Mich.) 
485,  the  complainant  amended  his  bill  after 
a  plea  had  been  filed,  and  the  defendant  an- 
swered the  amendments.  The  complainant 
then  made  a  motion  to  remove  the  answer 
from  the  files.  It  was  held  that  this  could 
not  be  sustained,  because  the  defendant  had 
a  right  to  answer,  plea  or  demur  to  an  amend- 
ed bill,  but  that  the  answer  should  have  been 
to  the  whole  amended  bill,  and  not  to  the 
amendment  alone.  See  also  Bassett  v.  Salis- 
bury Mfg.  Co.  43  N.  H.  249. 

In  Tompkins  v.  Hollister,  60  Mich.  470, 
27  N.  £.  651,  there  was  a  bill  and  a  plea 
filed.  The  bill  was  amended  materially.  It 
was  held  that  the  amended  bill  superseded 
the  original  one,  and  that  the  defendant  had 
the  same  right  to  answer,  plea  or  demur  as 
if  the  first  hill  had  never  been  filed.    See  also 


Davis  V.  Davis,  62  Miss.  818,  wherein  the 
court  said:  "The  authorities  generally  con- 
cur in  the  declaration  that  any  amendment 
of  a  bill  after  answer  authorizes  the  defend- 
ant,  though  not  required  to  answer,  to  put  in 
an  answer,  making  an  entire  new  defense  and 
contradicting  his  original  answer,  if  he  desires 
to  do  so.  .  .  .  And  the  code  provides  that, 
when  a  bill  is  amended  after  answer  filed 
and  an  answer  is  necessary,  the  defendant 
shall  be  allowed  twenty  days  after  notice  of 
the  amendment  to  answer,  etc.    Code,  §  1883." 

In  Thompson  v.  Maxwell  Land  Grant,  etc 
Co.  3  N.  M.  260,  6  Pac.  193,  the  complainants 
filed  a  bill  to  which  the  defendants  answered. 
The  complainants  were  given  leave  to  amend 
their  bill  and  the  defendants  to  amend  their 
answer  to  meet  any  new  matter  introduce 
by  the  amendment.  The  complainants  amend- 
ed their  bill  by  striking  out  certain  allega- 
tions, and  then  claimed  that  by  the  terms  of 
the  order  of  the  court  allowing  the  amend- 
ments the  defendants  could  not  answer  again 
because  no  new  matter  had  been  introduced. 
It  was  held  that,  independently  of  the  order 
of  the  court,  the  amendments  gave  the  defend- 
ants the  right  to  amend  their  answer  even  to 
the  extent  of  making  an  entirely  new  defense. 
The  court  said:  "We  do  not  think  that  it 
was  the  intention  of  the  supreme  court  to 
change  the  rule  by  which  a  defendant  in  every 
case  is  entitled  to  file  a  new  answer  to  an 
amended  bill.  That  liberty,  as  we  have  seen, 
is  given  to  them  by  a  well-settled  rule,  and 
the  supreme  court  simply,  in  our  opinion, 
meant  to  say  that,  in  addition  to  any  an- 
swer which  they  might  be  advised  to  inter- 
pose to  matters  set  forth  in  the  original  bill, 
as  amended,  they  should  have  leave  to  answer 
any  new  matter  that  appeared  only  in  the 
amended  bill.  In  the  view,  however,  that  we 
take  of  the  amendments  tc^  the  original  bill, 
we  think,  as  we  have  already  stated,  the  en- 
tire character  and  purpose  of  the  bill  was  so 
changed  as  that  it  might  be  said  that  the 
whole  amended  bill  was  new  matter,  to  which 
the  defendants  would  have  a  right  to  have 
answered  as  they  have,  under  the  strictest 
construction  to  be  given  to  the  language  of 
the  supreme  court  in  that  regard." 

In  Burras  v.  Looker,  4  Paige  (N.  Y.)  227, 
the  plaintiff  filed  a  bill  and  the  defendant 
made  answer  under  oath  in  the  usual  way. 
The  plaintiff  amended  his  bill  as  to  certain 
parts  and  waived  an  answer  under  oath  to 
the  amendments.  It  was  held  that  the  plain- 
tiff could  not  call  on  the  defendant  to  an- 
swer some  parts  of  the  bill  under  oath  and 
waive  an  answer  under  oath  as  to  other  parts, 
therefore  the  amendments  could  not  have  been 
made  unless  the  defendant  was  called  on  to 
answer  under  oath. 

In  Bowen  v.  Idley,  6  Paige  (N.  Y.)  46,  the 
court  said :  "Where  the  complainant  amends 
his  bill  after  answer,  it  is  a  matter  of  right 
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for  the  defendant  to  put  in  a  new  or  further 
answer  to  the  amended  bill,  unless  it  appears 
that  the  amendment  is  a  mere  matter  of 
form  which  cannot  alter  the  rights  of  such 
defendant.  But  in  such  answer  to  an  amend- 
ed bill  it  is  not  allowable  to  repeat  the  al- 
legations in  the  former  answer,  unless  the 
grounds  of  the  suit  and  the  defense  to  the 
same  are  varied  in  substance,  as  the  original 
and  supplemental  answer  constitute  but  one 
answer  to  the  bill  as  amended." 

In  Scoville  v.  Brock,  79  Vt.  449,  66  Atl.  577, 
118  Am.  St.  Rep.  975,  a  demurrer  to  the  bill 
was  sustained  and  the  complainant  was  al- 
lowed to  amend  his  bill  so  as  to  make  a 
good  cause  of  action.  It  was  held  that  the 
effect  of  the  amendment  was  the  same  as 
if  a  new  bill  had  been  filed,  and  the  defend- 
ant was  entitled  to  answer,  plead  or  demur  de 
novo. 

Immaterial  Amendment, 

When  a  bill  is  amended  in  an  immaterial 
respect,  a  new  or  amended  answer  may  not 
be  filed.  Keene  v.  Wheatley,  4  Phila.  157,  17 
Leg.  Int.  349,  9  Am.  L.  Rep.  33,  5  Pa.  L.  J. 
Rep.  501,  14  Fed.  Cas.  Ko.  7,G44;  Chicago, 
etc.  R.  Co.  V.  Chicago  Third  Nat.  Bank,  134 
U.  S.  289,  10  S.  Ct.  560,  33  U.  S.  (L.  ed.) 
000;  Lindsey  v.  Lindsey,  40  111.  App.  389; 
Whiting  Paper  Co.  v.  Busse,  95  III.  App. 
288;  Colehour  v.  Bass,  143  111.  App.  530; 
Oldham  v.  Rowan,  4  Bibb.  (Ky.)  544;  Casser- 
ly  V,  Wayne  Circuit  Judge,  124  Mich.  157, 
82  N.  W.  841,  83  Am.  St.  Rep.  320,  7  Detroit 
Leg.  N.  143;  Weigand  v,  Schrick,  34  Mo.  510; 
Campbell  v.  Boyers,  241  Mo.  421,  145  S.  W. 
807;  Angel  v.  Pennsylvania  R.  Co.  37  N.  J. 
Eq.  92;  Megrath  v.  Van  Wyck,  2  Sandf.  (N. 
Y.)  651;  Wild  v.  Oregon  Short-Line,  etc.  R. 
Co.  21  Ore.  159,  27  Pac.  954;  Dyer  v.  Crans- 
ton Print  Works  Co.  20  R.  I.  143,  37  Atl. 
632;  Walling  v.  Williams,  4  Tex.  427;  Byers 
V.  Carll,  7  Tex.  Civ.  App.  423,  27  S.  W.  190; 
Maney  v.  Hart,  11  Wash.  07,  39  Pac.  268; 
Adams  v.  Adams  (W.  Va.)  92  S.  E.  463. 

Thus  in  Chicago,  etc.  R.  Co.  v.  Chicago 
Third  Nat.  Bank,  134  U.  S.  287,  10  S.  Ct.  550, 
33  U.  S.  (L.  ed.)  900,  a  cross-bill  in  equity 
was  amended.  It  was  held  that  where  a  pro- 
posed new  answer  did  not  contain  a  defense 
to  the  amendment,  it  was  not  error  to  re- 
fuse to  allow  it  to  be  filed.  See  also  Whiting 
Paper  Co.  v.  Busse,  95  111.  App.  288;  Colehour 
V.  Bass,  143  111.  App,  530;  Walling  v.  Wil- 
liams, 4  Tex.  427. 

In  Lindsey  v.  Lindsey,  40  111.  App.  389, 
a  bill  asking  for  a  divorce  on  the  groimd  of 
desertion  was  changed  to  a  bill  for  a  divorce 
on  the  ground  of  adultery.  Tlie  defendant's 
answer  denied  the  charge.  During  the  trial,  it 
was  proved  that  the  adultery  was  committed 
on  other  dates  than  those  alleged  in  the  bill, 
and   the   court   permitted   the   latter   to   be 


amended  to  conform  to  the  proof.  It  was  held 
that  the  defendant  could  not  amend  his  an- 
swer, because  it  was  a  general  denial  answer- 
ing the  amended  bill  as  well  as  the  originaL 

In  Oldham  v.  Rowan,  4  Bibb.  {Ky.)  544, 
the  bill  was  amended  by  making  new  parties 
defendants.  It  was  held  that  the  original  de- 
fendant who  had  already  answered  the  origi- 
nal bill  could  not  reply  to  the  amended  bill 
by  new  defenses.  The  court  said:  "That 
the  amendment  did  not  confer  such  a  right, 
we  cannot  for  a  moment  doubt.  It  is  true, 
were  any  new  facts  not  contained  in  the  orig- 
inal bill  charged  in  the  amendment,  and  to 
which  for  the  purpose  of  a  full  defense 
Oldham  should  respond,  it  would  be  admit- 
ted that  leave  ought  to  have  been  given  him 
to  answer;  but  as  the  amendment  containa 
no  charge  affecting  the  interest  of  Oldham 
which  is  not  substantially  contained  in  the 
original  bill,  and  to  which  the  original  an- 
swer fully  responds,  neither  reason  nor  the 
rules  of  chancery  practice  require  a  further 
answer." 

So  in  Casserly  v.  Wayne  Circuit  Judge, 
124  Mich.  157,  82  N.  W.  841,  83  Am.  St.  Rep. 
320,  7  Detroit  Leg.  N.  143,  the  court  said: 
"The  amendment  to  the  bill  by  adding  a  new 
party  defendant  in  no  way  changed  the  cauae 
of  action  as  stated  in  the  bill,  and  in  no  way 
affected  defendant's  rights.  The  amendment 
was  purely  formal.  It  introduced  no  new 
matter  into  the  bill,  and  there  was  therefore 
nothing  in  the  amendment  requiring  a  further 
answer  by  defendant." 

In  Dyer  v.  Cranston  Print  Works  Co.  20 
R.  I.  143,  37  Atl.  632,  after  the  bill  and  an 
answer  to  it  had  been  filed,  it  was  necessary 
to  amend  the  bill  because  of  the  death  of  one 
of  the  complainants  and  the  conveyance  by  nia 
devisees  to  the  other  complainants  of  his  in- 
terest in  the  subject-matter  of  the  contro- 
versy. It  was  held  that  the  defendant  could 
not  set  up  in  his  answer  to  the  amended  bill 
any  new  defenses  except  to  the  matters  al- 
leged in  the  amendments. 
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Fleadins   —  Amendmeiit   —   Effect    on 
Origrinal  Pleadlns* 

A  count  of  a  declaration  bein«2r  amended  in 
a  material  reapoct,  is  abandoned,  and  a  new 
count  substituted  for  it. 
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Pleadiac  Aaew  after  Amendmeat* 

A  count  of  a  declaration  being  amended  in 
a  material  respect,  defendant  may  plead  do 
novo  to  the  new  count  as  a  whole. 

[See  note  at  end  of  this  case.] 

lindtatloii  of  Actions  ^  Effoot  of 
AneBdinoat  —  Raisins  Question  by 
Deatnrrer. 

Demurrer  to  a  plea  of  limitations  to  a 
count  as  amended  presents  the  question  of 
law  whether  the  cause  of  action  set  up  by 
the  amended  count  was  other  and  dilTerent 
than  that  set  up  by  the  original  count. 


Overruling  demurrer  to  a  plea  of  limita- 
tions to  an  amended  count  of  the  declaration 
is  a  holding  that  the  amended  count  set  up 
another  and  different  cause  of  action  than 
that  in  the  original  count. 

Pleading     —     Demnrrer     —    Effect     of 
Standing  on  Demurrer. 

Plaintiff,  by  electing  to  stand  by  her  de- 
murrer to  the  plea  of  limitations  to  an 
amended  count  of  the  declaration,  after  the 
demurrer  was  overruled,  forfeited  right  to 
amend  the  amended  count,  either  by  restor- 
ing it  to  its  original  form,  or  otherwise 
changing  it  so  as  to  remove  the  objection 
raised  by  the  plea. 

Same. 

On  plaintiff  electing  to  stand  by  her  de- 
murrer, which  had  been  overruled,  to  the 
plea  of  limitations  to  an  amended  count  of 
the  declaration,  the  court  should  render 
judgment  for  defendant  as  to  the  entire  count 
as  amended. 


A  party  cannot  elect  to  stand  by  his  de- 
murrer, and  at  the  same  time  be  given  the 
benefit  he  would  have  received,  had  he  elected 
to  abandon  the  demurrer  and  plead  over. 

Trial  —  WadTer  of  Objection  —  Intro- 
dneins  Eridence. 

Where,  after  the  court  ruled,  over  objec- 
*  tion,  that  the  third  count  of  the  amended 
declaration  was  still  in  the  case,  and  plain- 
tiff offered  evidence  to  sustain  it,  defendant 
does  not  waive  his  objection  to  the  decision 
by  offering  evidence  to  contradict  it. 

Appeal  and  Error  —  Questions  Re- 
▼iewed  —  Rnllng  FaTorable  to  Ap- 
pellant. 

Whether  demurrer  to  a  plea  of  limitations 
to  a  count  was  properly  overruled  cannot  be 
considered  by  a  reviewing  court,  defendant 
alone  bringing  error,  and  plaintiff  assigning 
no  cross-errors. 

Presninption  in  FaTor  of  Verdict  — 
One  Good  Connt  —  Exception  to 
Rule. 

It  being  impossible  to  say  under  what 
eount  of  the  declaration  verdict  was  returned 
for  plaintiff,  submitting  an  issue  under  a 
count  abandoned  under  the  state  of  the  plead- 
ings is  prejudicial,  though  the  evidence  under 
another  count  is  sufficient  to  sustain  a  verdict. 

Death  by  Wronsfnl  Act  *  ETidence  — 
Hatnre  of  Injury  Received. 

A  description  of  the  injuries  received  by  a 
child  killed  by  a  street  car  is  properly  admit- 
ted, it  tending  to  show  they  were  received  in 


the  manner  claimed  by  plaintiff,  defendant 
claiming  they  were  received  in  another  man- 
ner. 

NegliKcnce  —  Instmctions  —  Assump- 
tion of  Facts. 

An  instruction  that,  if  the  jury  believe  de- 
ceased, while  in  the  exercise  of  ordinary  care 
for  her  own  safety,  lost  her  life  **by  and 
through  the  negligence  of  defendant  as> 
charged  in  the  declaration,"  they  should  find 
defendant  guilty,  does  not  assume  that  de- 
fendant was  so  guilty  of  negligence,  and  sub- 
mit only  the  question  of  whether  deceased 
lost  her  life  by  and  through  such  negligence. 

Error  to  Appellate  Court,  First  District. 

Action  by  Auguste  Wende,  administratrix,, 
plaintiff,  against  Chicago  City  Railway  Com- 
pany, defendant.  Judgment  for  plaintiff  iui 
Circuit  Court,  Cook  county :  Scanlan,  Judge. 
Judgment  affirmed  by  Appellate  Court.  De- 
fendant brings  error.  The  facts  are  stated  in 
the  opinion.     Revebsed. 

George  W.  Miller,  John  E.  Kehoe,  Arthur 
J,  Donovan  and  John  R,  ChiilUams  for  plain- 
tiff in  error. 

Alexander  H,  Hey  man  and  Francis  W. 
Walker  for  defendant  in  error. 

[438]  Cooke,  J.— On  May  4,  1911,  Ella 
Wende,  a  child  nine  years  of  age,  was  run 
over  and  killed  by  one  of  the  cars  of  the  Chi- 
cago City  Railway  Company  while  attempt- 
ing to  cross  West  Sixty-ninth  street  near  the 
intersection  of  that  street  with  Justine  street^ 
in  the  city  of  Chicago.  She  left  her  surviving 
Oscar  W^ende,  her  father,  and  Auguste  Wende^ 
her  [439]  mother,  as  her  next  of  kin.  There- 
after, Auguste  Wende  having  been  appointed 
administratrix  of  the  estate  of  Ella  Wende,  as 
such  administratrix  brought  an  action  against 
the  railway  company  to  recover  damages  oc- 
casioned by  the  death  of  her  intestate.  A 
declaration  was  filed,  to  which  a  demurrer 
was  sustained.  Subsequently  an  amended 
declaration,  consisting  of  four  counts,  was 
filed.  The  first  count  charged  that  the  defend- 
ant, by  its  servants,  so  carelessly  and  negli- 
gently drove,  managed  and  propelled  the  car 
that  it  ran  into  and  struck  with  great  force 
and  violence  the  body  of  the  child,  and  that 
the  child  was  thereby  thrown  down  and  under 
said  car  and  killed.  The  negligence  charged 
by  the  second  count  was  the  alleged  failure  of 
the  servants  of  the  defendant  in  charge  of  the 
car  to  sound  the  gong  or  give  any  warning  of 
the  approach  of  the  car.  The  third  count  al- 
leged that  while  the  child  was  attempting  to 
cross  the  tracks  of  the  defendant  in  West 
Sixty-ninth  street  she  fell  directly  in  front 
of  the  car.  The  count  then  alleged  that  there 
were  then  in  force  in  the  city  of  Chicago  two 
certain  ordinances,  which  are  set  out  in  the 
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count.  The  first  ordinance  so  set  out  required 
all  corporations  operating  street  cars  in  the 
city  of  Chicago  to  equip  their  cars  with  fend- 
ers of  steel  and  of  the  basket  kind,  sub- 
stantially attached  to  the  front  of  each  car, 
so  as  to  guard  passengers  and  pedestrians 
from  being  injured  or  thrown  under  the 
wheels.  The  second  ordinance  so  set  out, 
being  the  franchise  ordinance  of  the  Chicago 
City  Railway  Company,  required  that  com- 
pany to  equip  all  of  its  cars  with  "efficient 
and  serviceable  fender  devices,  headlights  and 
sand-boxes/'  The  count  then  alleged  that  it 
was  the  duty  of  the  defendant  to  observe  said 
ordinances  and  to  have  upon  its  said  car  a 
proper,  useful,  serviceable  and  efficient  fend- 
er; that  if  the  defendant  had  complied  with 
said  ordinances  and  had  had  such  a  fender  on 
its  car  Ella  Wende  would  not  have  been  killed 
or  seriously  injured,  but  that  the  defendant 
failed  to  comply  with  the  terms  of  said  ordi- 
nances and  had  [440]  upon  said  car  an  old, 
defective,  useless  and  non-efficient  fender; 
that  said  fender,  when  deceased  struck  it, 
failed  to  work  properly,  wherefore  her  body 
was  permitted  to  get  under  the  trucks  and 
other  parts  of  the  car  and  she  was  thereby 
killed.  As  the  suit  was  subsequently  dis- 
missed by  the  plaintiff  as  to  the  fourth  count 
it  is  not  necessary  to  mention  any  of  its  alle- 
gations. 

The  defendant  filed  the  general  issue  to 
each  of  the  counts  of  the  amended  declaration 
and  the  plaintiff  joined  issue  thereon.  There- 
after, on  April  2,  1913,  the  plaintiff  was 
granted  leave  to  amend  the  third  count  of  the 
amended  declaration,  and  the  defendant  was 
ruled  to  plead  to  the  third  amended  count  as 
amended,  within  five  days.  The  amendment 
made  to  the  third  count  of  the  amended 
declaration  consisted  of  striking  out  the  first 
ordinance  set  forth  in  the  third  count  of  the 
amended  declaration  and  inserting  in  lieu 
thereof  another  ordinance  which,  in  substance, 
provided  that  all  corporations  operating 
street  cars  in  the  city  of  Chicago  should 
equip  their  cars  with  fenders  of  a  type  and 
design  satisfactory  to  the  commissioner  of 
public  works,  and  that  such  fender  should  be 
securely  attached  to  the  front  end  of  each  car 
so  as  to  guard  passengers  and  pedestrians 
from  being  injured  or  thrown  under  the 
wheels  of  the  car.  The  defendant  filed  the 
general  issue  and  a  plea  setting  up  the  Stat- 
ute of  Limitations  to  the  third  count  as  thus 
amended.  The  plaintiff  demurred  to  the  plea 
setting  up  the  Statute  of  Limitations.  The 
court  overruled  the  demurrer  and  the  plain- 
tiff excepted  to  this  action  of  the  court  and 
elected  to  stand  by  the  demurrer,  whereupon 
the  court  entered  an  order  which,  after  ver- 
dict, was  on  motion  of  the  plaintiff  amended 
and  corrected  so  as  to  correctly  set  forth  the 
action  taken  when  the  demurrer  was  over- 
ruled, and  which  reads  as  follows: 


*'0n  motion  of  tlie  defendant  it  ia  ordered 
that  the  demurrer  of  the  plaintiff  filed  May 
12,  1013,  to  the  plea  of  the  Statute  of  Limi- 
tations filed  April  4,  1913,  is  overruled, 
[441  ]  to  which  ruling  the  plaintiff  excepts  and 
elects  to  stand  by  her  demurrer.  Defendant 
asks  for  judgment  on  the  plea  of  the  Statute 
of  Limitations  filed  April  4,  1913,  and  that 
the  suit  be  dismissed  as  to  the  third  amend- 
ed count  filed  November  10,  1911.  as  amended 
April  2,  1913,  and  the  court  denies  the  motion 
of  the  defendant  to  dismiss  the  suit  as  to  the 
third  amended  count  filed  November  10,  1911, 
as  amended  April  2,  1913,  to  which  ruling 
the  defendant  excepts  and  the  court  dismisses 
the  suit  as  to  the  amendment  to  the  third 
amended  count  filed  April  2,  1913;  and  the 
court  further  orders  that  the  third  amended 
count  filed  November  10,  1911,  and  the  plea 
of  the  general  issue  of  the  defendant  thereto 
and  the  replication  of  the  plaintiff  thereto 
stand,  to  which  the  defendant  excepts,  and 
thereupon  the  defendant  moves  the  court  to 
vacate  the  foregoing  order,  which  motion  is 
by  the  court  continued." 

Thereafter  the  motion  last  mentioned  was 
denied,  to  which  the  defendant  excepted.  Aft- 
er the  issue  were  thus  settled  a  trial  was  had 
before  a  jury  and  a  verdict  was  returned 
awarding  the  plaintiff  $3000  as  damages. 
After  overruling  motions  for  a  new  trial  and 
in  arrest  of  judgment  the  court  rendered  judg- 
ment against  the  defendant  upon  the  verdict, 
from  which  judgment  defendant  prosecuted 
an  appeal  to  the  Appellate  Court  for  the 
First  District,  and  the  judgment  of  the  eir- 
cuit  court  was  there  ajffirmed.  A  writ  of 
certiorari  having  been  allowed  by  this  court 
upon  the  petition  of  the  railway  company, 
the  record  has  been  brought  here  for  review. 

At  the  close  of  defendant  in  error's  case, 
and  again  at  the  close  of  all  the  evidence, 
plaintiff  in  error  requested  the  court  to  in- 
struct the  jury  to  return  a  verdict  finding 
plain  in  error  not  guilty.  The  refusal  of  the 
court  to  give  this  instruction  is  one  of  the 
grounds  urged  for  reversal,  it  being  contended 
by  plaintiff  in  error  that  Ella  Woide  was, 
as  a  matter  of  law,  guilty  of  contributory 
negligence.  Other  grounds  for  reversal  are, 
that  after  the  demurrer  to  [442]  the  plea 
setting  up  the  Statute  of  Limitations  to  the 
third  count  of  the  amended  declaration  as 
amended  had  been  overruled  and  defendant 
in  error  had  elected  to  stand  by  her  demurrer, 
the  court  should  have  rendered  judgment  in 
favor  of  the  plaintiff  in  error  on  that  plea 
as  to  the  entire  count,  and  that  the  court 
erred  in  the  admission  of  evidence  and  in  giv- 
ing an  instruction  offered  by  defendant  in  er- 
ror. No  cross-errors  have  been  assigned  by 
defendant  in  error. 

The  third  count  of  the  amended  declara- 
tion was  amended  in  a  material  respect  by  the 
amendment  of  April  2,  1913.    The  third  count 
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of  the  amended  dteBffition  was  thereby 
abandoned  and  was  no  longer  a  part  of  de- 
fendant in  error's  arerments  against  plain- 
tiff in  error.  (Maegerlein  r.  Chicago,  237  111. 
150,  86  N.  E.  670.)  By  the  amendment  of 
April  2,  1913,  a  new  count,  snb&tantially  dif- 
ferent from  the  third  count  of  the  amended 
declaration,  was  substituted  for  the  third 
count  of  the  amended  declaration,  and  plain- 
tiff in  error  had  the  right  to  plead  de  novo 
to  the  new  count  as  a  whole.  (Griswold  v. 
Shaw,  79  HI.  449.)  It  exercised  this  right 
by  pleading  the  Statute  of  Limitations  to 
the  third  count  of  the  amended  declaration  as 
amended,  and  this  plea  was  directed  to  the 
new  count  as  an  entirety.  The  demurrer  to  the 
plea  of  the  Statute  of  Limitations  presented 
to  the  court  the  question,  as  one  of  law, 
whether  the  cause  of  action  set  up  by  the  new 
count  was  another  and  different  cause  of  ac- 
tion than  that  set  up  by  the  original  third 
count.  (Chicago,  etc.  R.  Co.  v.  Gillison,  173 
III  264,  50  N.  E.  6$7>  64  Am.  St.  Rep.  117.) 
The  court,  by  overruling  the  demurrer,  held 
that  the  new  count  did  set  up  another  and 
different  cause  of  action  than  that  set  up 
in  the  original  count.  The  defendant  in  er- 
ror then  had  the  option  of  standing  by  her 
demurrer  or  of  obtaining  leave  of  court  to 
amend  the  third  oount  of  the  amended  dec- 
laration as  amended  so  as  to  obviate  the  ob- 
jection  that  it  stated  a  new  cause  of  action. 
She  elected  to  stand  by  her  demurrer  and 
thereby  forfeited  [443]  her  right  to  amend 
the  third  count  of  the  amended  declaration 
as  amended  by  restoring  the  count  to  its 
original  form  or  otherwise  changing  it  so  as 
to  remove  the  objection  which  had  been  raised 
by  the  plea  of  the  Statute  if  limitations. 
When  defendant  in  error  elected  to  stand 
bv  her  demurrer  the  court  should  have  rea- 
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dered  judgment  in  favor  of  plaintiff  in  error 
as  to  the  entire  third  count  of  the  amended 
declaration  as  amended.  (McCormick  v.  Tate, 
20  HI.  334;  Ward  v.  Stout,  32  111.  399;  Weiss 
V.  Binnian,  178  HI.  241,  62  N.  E.  069;  People 
V.  Walker  Opera  House  Co.  240  111.  106,  94 
N.  E.  159.)  The  amendment  of  April  2, 1913» 
was  not  a  count  in  itself.  Standing  alone 
it  meant  nothing.  Hie  plea  of  the  Statute 
of  Limitations  was  not  interposed  to  the 
amendment  but  was  interposed  to  the  entire 
third  count  of  the  amended  declaration  as 
amended.  The  court  was  not  warranted  in 
arbitrarily  ordering  that  the  third  count  of 
the  amended  declaration  as  it  stood  prior 
to  the  amendment  of  April  2,  1913,  and  the 
plea  of  the  general  issue  and  the  replication 
thereto,  be  restored.  By  the  order  entered 
defendant  in  error  was  permitted  to  etamd 
on  her  contention  that  the  plea  was  bad  and 
at  the  same  time  have  the  same  benefit  as 
thou^  she  had  submitted  to  the  ruling  of 
the  court  on  the  demurrer  and  had  aaked 
Ann.  Cas.  1918A — ^15. 


leave  to  amend  the  third  count  of  the  amend- 
ed declaration  as  amended.  A  party  cannot 
elect  to  stand  by  his  demurrer  and  at  the 
san^  time  receive  the  benefit  he  would  have 
received  had  he  elected  to  abandon  the  de- 
inurrer  and  plead  over. 

It  is  contended  that  plaintiff  m  error  by  its 
conduct  waived  the  error  of  the  opurt  in  re- 
fusing to  render  judgment  on  the  t^ird  count. 
After  the  <iourt  had  ordered  the  third  count 
of  the  amended  declaration  to  stand  as  it 
was  originally  drawn^  defendant  in  error,  over 
the  objection  of  plaintiff  in  error,  offered 
proof  under  it.  After  the  court  had  overruled 
its  objections  to  this  evidence*  based  upon  the 
ground  that  the  third  coimt  was  no  looger 
in  the  caae,  the  plaintiff  in  error  cross-ex- 
amined the  witnesses  and  also  [444]  offered 
further  proof  on  the  same  subject.  By  this 
procedure  plaintiff  in  error  did  not  waive 
its  right  to  urge  as  error  the  action  of  the 
court  in  arbitrarily  supplying  the  pleadings. 
After  the  court  had  ruled  that  the  third  count 
of  the  aipended  declaration  as  originally 
drawn  was  still  in  the  case  and  that  proof 
could  properly  be  made  under  it,  plaintiff  in 
error  had  the  right  to  supplement  or  contra- 
dict that  proof  without  prejudice  to  its  right 
to  complain  of  the. action  of  the  court  in  re- 
fusing to  render  judgment  as  to  the  third 
count.  Chicago  v.  Spoor,  190  111.  340,  60 
N.  E.  540. 

The  court  erred  in  refusing  to  render  judg- 
ment in  favor  of  plaintiff  in  error  as  to  the 
third  count  of  the  amended  declaration  as 
amended  when  the  defendant  in  error  elected 
to  abide  by  her  demurrer.  Whether  the  trial 
court  properly  overruled  the  demurrer  to  the 
plea  of  the  Statute  of  Limitations  is  not 
before  us  for  determination,  as  no  cross-errors 
have  been  assigned. 

One  witness  on  behalf  of  defendant  in  error 
testified  to  facts  which  tend  to  show  that  the 
motorman  was  negligent  at  the  time  of  the 
accident,  as  alleged  in  the  first  count  of  the 
amended  declaration,  and  was  not  attending 
to  his  duties,  and  this  testimony  was  corrobo- 
rated in  some  particulars  by  facts  and  cir- 
cumstances testified  to  by  other  witnesses. 
The  testimony  of  this  witness  was  sharply 
contradicted  by  witnesses  called  both  on  the 
part  of  defendant  in  error  and  on  the  part  of 
plaintiff  in  error.  The  main  proof  in  the  case 
of  defendant  in  error,  however,  was  made  un- 
der the  third  count,  which  was  restored  by 
order  of  court.  The  franchise  ordinance  re- 
quiring plaintiff  in.  error  to  equip  its  cars 
with  efficient  and  serviceable  fender  devices 
was  introduced  inevidence,  and  testimony  was 
offered  to  the  effect  that  the  fender  on  the  car 
in  question  was  not  efficient  and  did  not  oper- 
ate at  the  time  of  the  accident  While  in  our 
judgment  there  was  sufficient  proof  made  un- 
der the  first  count  of  the  amended  declaration 
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to  sustain  a  verdict,  [445]  it  is  impossible  to 
say  under  which  count  the  verdict  was  re- 
turned. 

For  the  error  indicated  in  requiring  plain- 
tiff in  error  to  proceed  to  trial  upon  a  count 
which  was  no  longer  a  part  of  the  pleading, 
and  in  permitting  defendant  in  error  to  offer 
proof  under  that  count,  the  judgment  of  the 
circuit  court  should  have  been  reversed. 

Complaint  is  made  that  the  court  erred  in 
admitting  testimony  on  behalf  of  defendant 
in  error  concerning  the  condition  of  the  child's 
body  when  it  was  removed  from  under  the 
car.  The  theory  upon  which  plaintiff  in  er- 
ror tried  the  case  was,  that  the  child  attempt- 
ed to  cross  the  track  of  an  east-bound  car 
and  was  struck  and  knocked  down  by  the 
northeast  corner  of  the  car.  The  theory 
upon  which  defendant  in  error  tried  the  case 
was,  that  iU  crossing  the  track  the  child 
stumbled  and  fell  and  was  run  over  by  the 
car.  The  wheels  of  the  car  did  not  pass  over 
the  child's  body  but  she  was  crushed  by  the 
guard-rail  or  some  other  portion  of  the  car 
while  she  was  being  rolled  under  the  car  be« 
tween  the  rails.  As  according  to  the  theory 
of  plaintiff  in  error  it  would  be  most  likely 
that  the  wheels  of  the  car  would  pass  over 
the  child's  body,  a  description  of  the  injuries 
she  received  was  proper  as  tending  to  show 
such  injuries  were  not  received  in  the  manner 
contended  for  by  plaintiff  in  error.  This 
evidence  was  properly  admitted.  All  the  evi- 
dence admitted  to  prove  the  negligence 
charged  in  the  third  count  of  the  amended 
declaration  should  have  been  excluded. 

Complaint  is  made  of  the  giving  of  one 
instruction  offered  by  defendant  in  error.  By 
this  instruction  the  jury  were  told  that  if 
they  believed  Ella  Wendc,  while  in  the  exer- 
cise of  ordinary  care  for  her  own  safety,  lost 
her  life  "by  and  through  the  negligence  of  the 
defendant  as  charged  in  the  declaration,"  then 
they  should  find  the  defendant  guilty.  It  is 
contended  this  instruction  assumes  that  the' 
defendant  was  guilty  of  the  negligence 
charged  in  the  declaration,  [446]  and  that  it 
only  submitted  to  the  jury  the  question  wheth- 
er Ella  Wende  lost  her  life  by  and  through 
such  negligence.  We  do  not  think  the  lan- 
guage quoted  will  bear  this  construction.' 
There  was  no  error  in  giving  this  instruction. 

As  the  cause  must  be  remanded  for  a  new 
trial  we  do  not  deem  it  necessary  or  proper 
to  pass  upon  the  question  of  the  allied  con* 
tributory  negligence  of  the  deceased. 

The  judgment  of  the  circuit  and  Appellate 
Courts  are  reversed  and  the  cause  is  remanded 
to  the  circuit  court. 

Reversed  and  remanded. 

Rehearing  denied  February  4,  1916. 


NOTE. 

The  reported  case  holds  that  where  a  plain- 
tiff amends  his  complaint  in  a  material  way, 
Bo  as  to  make  it  substantially  different  from 
the  original,  the  defendant  has  a  right  to 
plead  de  novo  to  the  amended  complaint, 
since  a  material  amendment  is  the  practical 
equivalent  of  the  commencement  of  a  new 
action  as  far  as  the  defendant  is  concerned. 
For  a  full  discussion  of  the  subject  of  plead- 
ing de  novo  after  the  amendment  of  a  bill 
or  complaint,  see  the  note  to  Van  Woert  v. 
New  York  Life  Ins.  Co.  reported  ante,  thij» 
volume,  at  page  203. 
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WOOD. 

Oregon  Supreme  Court — October  5,  1915. 
78  Oregon  181;  ISl  Pac,  969* 

Trademarks  and  Trade  Names  —  Un-^ 
fair  Competition  —  Use  of  Personal 
Name. 

While  a  natural  person  has  an  unqualified 
right  to  the  use  of  his  familv  name  in  con- 
ducting any  business,  thougii  such  use  be 
detrimental  to  other  individuals  of  the  same 
name,  he  cannot  combine  his  name  with 
others  for  the  purpose  of  working  a  fraud. 

[See  note  at  end  of  this  case.] 

Same. 

Plaintiffs  formed  the  Wood  Realty  Com- 
pany, a  firm  engaged  in  the  real  estate  busi- 
ness. Itefendant,  who  had  no  associate^ 
started  business  under  the  name  of  the  W.  £. 
Wood  Realty  Company.  There  was  some  con- 
fusion of  mails  and  business,  some  persons 
mistaking  defendant  for  plaintiffs.  It  is  held 
that  ad  the  word  "realty,"  which  is  used  aa 
a  collective  noun  for  real  estate  and  when 
used  in  a  firm  title  indicates  brokers  engaged 
in  the  purchase  and  sale  of  real  estate,  and 
as  the  word  "company*'  indicates  an  associate 
or  partnership,  defendant  will  be  restrained 
from  continuing  business  under  such  title; 
the  use  of  his  name  constituting  unfair  com- 
petition. 

[See  note  at  end  of  this  case.] 

Necessity  of  Fraudulent  Intent. 

In  a  suit  to  enjoin  the  infringement  of  a 
trade  name,  it  is  not  necessary  to  prove  ther^ 
Was  a  fraudulent  intent  to  deceive. 

Appeal  from  Circuit  Court,  Lane  county: 
Habbis,  Judge. 

Action  by  H.  H.  Wood  et  al.,  plaintiffs^ 
against  W.  £.  Wood,  defendant.  Judgment 
for  plaintiffs.    Defendant  appeals.    Affibiced. 
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[181]  This  is  a  suit  to  enjoin  tlie  use  of 
a  trade  name.  The  facts  are  that  the  plain- 
tiff H.  H.  Wood  and  a  Mr.  Galey  were  part- 
ners and  engaged  at  Eugene,  Oregon,  as  land 
brokers  under  the  firm  name  of  the  ''Galey- 
Wood  Realty  Company"  until  October,  1012, 
when  Galey  retired  and  the  plaintiff  Harvey 
Wood  succeeded  him,  whereupon  the  firm  was 
reorganized  [182]  and  continued  the  business 
at  the  same  place  as  the  "Wood  Kealty  Com- 
pany." The  defendant  W.  E.  Wood  alone 
began  business  in  the  same  city  in  May,  1013, 
as  the  "W.  E.  Wood  Realty  Company."  The 
plaintiffs  on  December  26,  1013,  duly  filed  a 
certificate  of  their  assumed  business  name 
as  required  by  statute:  Gen.  Laws  Or.  1013, 
c.  154.  The  cause  being  at  issue  was  tried, 
resulting  in  a  decree  as  prayed  for  in  the 
complaint,  and  the  defendant  appeals. 

8.  D.  Allen  for  appellant. 
Janes  d  Burton  for  respondents. 

MooBE,  C.J.  (after  stating  the  fads). — It 
is  contended  that  the  defendant  was  entitled 
to  the  use  of  his  family  name,  and  the  word 
''realty,"  when  applied  to  the  business  in 
which  he  was  engaged,  was  a  term  of  descrip- 
tion, and,  such  being  the  case,  an  error  was 
committed  in  granting  the  relief  awarded. 
Though  there  is  a  well  recognized  distinction 
between  a  trademark  and  a  trade  name,  these 
classifications  are  usually  treated  in  text- 
books under  the  title  of  the  former  designa- 
tion, and  legal  restraint  is  granted  or  de- 
nied upon  a  consideration  of  the  question 
whether  or  not  the  similarity  in  the  appella- 
tion is  such  as  to  constitute  unfair  compe- 
tition: Hopkins,  Unfair  Trade,  §  62.  This 
author,  in  referring  to  that  subject,  observes: 

"In  using  the  expression  'trade  name,*  how- 
ever, it  must  be  remembered  that  it  is  simply 
a  colloquial  [183]  term,  used  by  the  courts 
as  a  matter  of  convenience,  and  that  it  has 
no  technical  significance." 

Reasonable  rivalry  in  the  pursuit  of  any 
trade  or  occupation  usually  promotes  the 
public  welfare  by  preventing  a  monopoly.  It 
is  only  when  the  persons  engaging  in  a  con- 
test, to  secure  business  or  to  obtain  employ- 
ment, adopt  similar  trade  names  or  select  like 
designs  as  trademarks,  and  thus  are  enabled 
to  appropriate  a  competitor's  traffic  or  the 
fruits  of  his  vocation  whereby  such  conduct 
tends  to  deceive  the  public,  that  equity  will 
intervene. 

1-^.  The  rule  generally  ohtains  that  a 
natural  person  has  an  unqualified  right  to 
the  use  of  his  family  name  in  conducting  any 
business,  though  such  use  may  be  detrimental 
to  other  individuals  of  the  same  name,  or 
to  corporations  in  the  titles  of  which  such 
name  forms  the  whole  or  an  Integral  part^ 
Russia  Cement  Co.  ▼.  Le  Page,  147  Mass. 


206,  17  N.  E.  304,  0  Am.  St.  Rep.  685. 
See  also  the  valuable  notes  to  International 
Silver  Co.  v.  William  H.  Eogers  Corp.  2  Ann. 
Cas.  407,  415;  Martell  v.  St.  Francis  Hotel 
Co.  16  Ann.  Cas.  053,  596. 

"The  name  of  an  individual,"  says  a  text- 
writer,  "does  not  constitute  a  valid  techni- 
cal trademark  because,  as  hetween  persons 
of  the  same  or  similar  names,  each  has  an 
equal  right  to  use  his  own  name  in  his 
own  husiness,  and  trademarks,  being  property 
rights,  are  necessarily  exclusive.  Everyone, 
however,  is  entitled  to  protection  against  un- 
fair competition,  and  no  one  is  entitled  so 
to  use  even  his  own  name  as  to  pass  off 
his  goods  or  business  as  the  goods  or  busi- 
ness of  another,  thereby  robbing  the  latter 
of  the  benefits  of  his  goodwill  and  reputation 
and  working  a  fraud  upon  the  public":  28 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  384. 

[184]  To  the  same  effect,  see  also  38  Cyc. 
724;  Hopkins,  Unfair  Trade,  §  61. 

In  L.  Martin  Co.  v.  L.  Martin,  etc.  Co. 
75  N.  J.  Eq.  30,  50,  71  Atl.  409,  414,  in 
discussing  this  subject  Mr.  Vice-Chancellor 
Stevenson  remarks: 

"I  think  we  have  got  beyond  the  notion, 
if  it  ever  prevailed,  that  a  man  has  an  ab- 
solute right  to  use  his  name  in  his  business 
shutting  his  eyes  to  the  inevitable  effect  of 
such  use  to  deceive  the  public  generally,  and 
to  injure  some  other  dealer  in  the  market. 
The  maxim,  *8io  utere  iw>  at  aiienum  non 
laedas,*  applies  to  everything  that  a  man  has, 
including  his  name." 

In  a  note  to  the  case  of  Martell  v.  St. 
Francis  Hotel  Co.  16  Ann.  Cas.  693,  596,  it 
is  said: 

"Where  a  persona]  name  has  become  iden- 
tified wit^  certain  goods  or  a  certain  busi- 
ness, it  is*  incumbent  upon  a  person  with  a 
similar  name,  subsequently  engaging  in  the 
same  business  or  dealing  in  the  same  kind 
of  goods,  to  take  such  affirmative  steps  as 
may  be  necessary  to  prevent  confusion." 

It  will  be  assumed,  without  deciding  the 
question,  since  a  determination  thereof  is  un- 
necessary on  account  of  the  co<ielusion 
reached  on  the  other  inquiry,  that  the  de- 
fendant's initials,  "W.  E.,"  prefixed  to  a 
part  Of  his  assumed  name,  evidence  an  affirm- 
ative act  designed  to  prevent  confusion  with 
the  plaintiff's  trade  name  in  this  particular. 
See,  however,  the  case  of  Baker  v.  Sanders, 
80  Fed.  889,  51  U.  S.  App.  421,  26  C.  C.  A. 
220,  in  whieh  it  was  held  that,  where  by 
long  use  the  words  "Baker's  Chocolate"  had 
come  to  mean  in  the  minds  of  the  public 
the  plaintiff's  goods,  a  subsequent  maker  of 
chocolate  with  the  same  name  was  not  en- 
title to  u«e  that  name,  whether  with  his 
given  name  or  its  initials,  in  such  manner 
as  to  announce  that  the  goods  he  sold  were 
"Baker's  Chocolate."  ' 
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[185]  The  plaintiff  H.  H.  Wood,  referring 
to  the  defendant^  testified  as  follows: 

"Directly  after  I  heard  that  he  was  engaged 
in  that  business  under  that  name,  I  re- 
monstrated with  him,  and  I  asked  him  to 
desist,  that  we  would  have  a  confusion  of 
business,  we  were  doing  business  under  that, 
name,  &nd  he  said  that  he  had  his  stationery 
out,  and  I  asked  him  if  ho  couldn't  cancel 
the  stationery  and  do  away  with  it  in  some 
way,  and  he  declined  to  do  that.  Finally  he 
told  me — ^well,  I  spoke  to  him  about  it  after- 
ward, whether  at  that  time  or  at  the  time 
afterward  I  spoke  to  him  about  it,  and  he 
says  he  thought  he  had  a  perfect  right  to  use 
his  own  name  in  his  own  business.  I  told 
him  he  had  no  right  whatever  to  use  our 
firm  name.  I  says,  'Who  is  your  company? 
Have  you  a  partner  ?*  *No,'  he  says,  *but  I 
expect  to  have.'  I  says,  'If  you  haven't  a 
partner,  you  are  not  a  company.'" 

In  Fuller  v.  Huff,  104  Fed.  141,  143,  61 
L.R.A.  332,  334,  335,  43  C.  C.  A.  453,  455, 
in  speaking  of  a  generic  term  used  in  a 
trademark,  the  court  says: 

"The  term  'health  food*  means  healthy  food, 
or  health-producing  food,  and  is  therefore 
descriptive  of  quality,  and  cannot  be  a 
technical  trademark,  either  with  or  without 
the  word  'company/  any  more  than  the  word 
'nutritious  wine'  could  be  a  valid  trademark. 
If  a  case  against  the  defendant  exists,  it  is 
one  of  unfair  competition;  and  the  law  upon 
the  subject  of  the  adoption  by  a  competitor 
of  names  or  words  descriptive  of  quality, 
which  have  previously  become  trade  names, 
and  which  adoption  will  constitute  unfair 
competition,  is  correctly  stated  by  the  counsel 
for  the  defendant  as  follows:  "When  such  a 
mark,  name  or  phrase  has  been  so  used  by 
a  person  in  connection  with  his  business  or 
articles  of  merchandise  as  to  become  iden- 
tified therewith,  and  indicate  to  the  public 
that  such  articles  emanate  from  him,  the 
law  will  prohibit  others  from  so  doing  it 
as  to  lead  purchasers  to  believe  that  the 
articles  they  sell  are  his  or  as  to  [186]  ob- 
tain the  benefit  of  the  market  he  has  built 
up  thereunder.' 

"The  same  statement  of  the  law  is  con- 
tained in  the  case  of  Reddaway  v.  Banham 
[1896]  App.  Cas.  (Eng.)  199,  decided  by  the 
House  of  Lords  in  1896,  in  which  it  was  held 
that  one  person  was  not  entitled  to  pass  off 
his  goods  as  those  of  another  by  selling  them 
under  a  name  likely  to  deceive  purchasers, 
whether  immediate  or  ultimate,  into  the  .be- 
lief that  they  were  buying  the  goods  of  the 
former,  although  the  name  was,  in  its  prim- 
ary sense,  merely  a  true  description  of  the 
goods.  The  subject  of  the  unlawful  use  by 
competitors  of  the  name  under  which  a  rival 
has  previously  presented  himself  to  the  pub- 
lic and  has  gained  a  busintss  reputation,  al- 


though the  name  is  not  strictly  a  trademark, 
and  is  either  geographical  or  descriptive  of 
quality,  has  been  frequently  of  late  before 
the  courts,  which  have  demanded  a  high  or- 
der of  commercial  integrity,  and  have  frowned 
upon  all  filching  attempts  to  obtain  the  repu- 
tation of  another." 

Further  in  the  opinion  it  is  observed: 

"Although  the  intent  of  the  defendant's 
principal  when  it  commenced  to  use  the  name 
'Health  Food'  may  have  been  innocent,  the 
continuance,  after  it  had  learned  of  the  com- 
plainant's prior  use,  indicates  its  deliberate 
intention  to  use  the  name  without  refer- 
ence to  the  complainant's  possible  prior 
rights." 

A  lexicographer  defines  the  word  "realty" 
thus: 

"A  term  sometimes  used  as  a  collective 
noun  for  real  property  or  estate — ^more  gen- 
erally to  ilhply  that  that  of  which  it  is 
spoken  is  of  the  nature  or  character  of  real 
property  or  estate:"  Bouvier's  Law  Diction- 
ary (Rawle's  3  ed.). 

The  term  "realty,"  as  used  by  the  defend- 
ant, when  employed  to  qualify  the  word 
"company,"  evidently  means  an  offer  on  his 
part  to  negotiate  for  others  the  purchase  and 
sale  of  land,  the  obtaining  of  loans  of  money 
to  be  secured  by  real  property,  etc.  The  ex- 
pression [187]  "realty,"  as  thus  applied  is  de- 
scriptive of  a  class  of  business  in  which  the 
parties  hereto  are  engaged.  Such  term,  there- 
fore, cannot  be  a  part  of  a  technical  trade 
name,  but  its  use,  in  the  same  locality,  subse- 
quent to  the  plaintiffs'  adoption  of  the  word, 
tends  to  constitute  unfair  competition  in  that, 
as  the  testimony  discloses,  owners  of  real  prop- 
erty have  been  led  to  believe  that  the  term 
related  to  the  plaintiff's  assumed  name  and 
by  this  means  the  defendant  may  have  been 
and,  unless  restrained,  will  be  enabled  to  ob- 
tain the  benefit  of  the  goodwill  which  his 
rivals  have  built  up. 

It  will  be  remembered  that  the  defendant, 
having  no  partner  in  the  real  estate  business, 
adopted  as  a  part  of  his  trade  name  the  word 
"company,"  which  indicates  that  he  had 
formed,  with  other  individuals,  an  associa- 
tion or  partnership:  Goodyear's  India  Rubber 
Glove  Mfg.  Co.  V.  Goodyear  Rubber  Co.  128 
U,  S.  698,  602,  32  U.  S.  (L.  ed.)  535,  9  S.  Ct. 
166.  The  employment  by  the  defendant  of 
the  word  "company,'^  when  there  was  no  other 
member,  evidences  a  purpose  to  simulate  the 
plaintiffs'  a^umed  name,  and  particularly  so 
when,  after  the  defendant  was  notified  of  the 
prior  legal  adoption  of  sucb  word  as  a  part  of 
his  rivals'  trade  name,  he  persisted  in  taking 
advantage  of  the  term,  thereby  indicating 
a  deliberate  intention  to  continue  such  use 
wihout  reference  to  the  plaintiffs'  right: 
Hygeia  Distilled  Water  Co.  v.  Consolidated 
Ice  Co.  144  Fed.  139;   Regis  ▼.  Jaynes,  185 
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Mass.  458,  70  N.  £.  480.  But,  hower^r  thid 
may  be,  it  has  been  held  that,  in  a  suit  to 
enjoin  the  infringement  of  a  trade  name,  it 
is  not  necessary  to  prove  that  there  'wta  a 
fraudulent  intention  to  deceive:  Viano  ▼. 
Baecigalupo,  183  Mass.  [188]  160,  67  N.  E. 
641 ;  Saxlehner  t.  Siegel-Cooper  Co.  170  U.  S. 
42,  45  U.  S.   (li.  ed.)   77,  21  S.  Ct.  16. 

It  appears  from  the  testimony  that  several 
persons  wrote  to  the  defendant  upon  matters 
pertaining  to  real  estate  dealings  when  they 
supposed  they  were  addressing  their  com- 
munication  to  the  plaintiffs,  and  that  by  the 
use  of  the  niune  referred  to  the  public  was 
deceived,  thereby  substantiating  the  fact  of 
unfair  competition. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  it  is  so 
ordered.  ' 

Affirmed. 

Bean,  Eakin  and  McBride,  J  J.,  concur. 

Rehearing  denied  Kovember  16,  1915« 
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Unfair  Competition  by  Corporation,  230. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  use  of  at  personal 
or  corporate  trade  name  as  unfair  competi- 
tion. The  earlier  decisions  are  discussed  in 
the  notes  to  Intel  national  Silver  Co.  v,  Wil- 
liam H.  Itogers  Corp.  2  Ann.  Cas.  407 ;  Marteil 
V.  St.  Francis  HMel  Co.  16  Am.  Cas.  603; 
and  Kyle  v.  Perfection  Mattress  Co.  86  Am. 
St  Rep.  78,  102. 

Unfair  CompetUion  hy  Individual. 

The  rule  obtains  generally  that  an  in* 
dividual  has  the  absolute  right  to  use  his 
own  name  honestly  in  his  own  business,  al- 
though he  thnfeby  oauses  injury  to  other 
individuals  or  corporations  who  have  the 
same  name  in  whole  or  in .  part.  Baker  y. 
Gray,  102  Fed.  921,  113  .C.  C.  A.  417,  62 
LJLA.(N.S.)  899  j  L.  £.  Waterman  Co.  ▼. 
Modem  Pen  Co.  193  Fed.  242,  d^sorce  modified 
197  Fed.  634,  117  C.  C.  A.  30;  Stix,  etc.  Dry 
Goods  Co.  V.  American  Piano,  Co.  211  Fed. 
271,  127  C.  C.  A.  .639;  Chickering  v.  Chick- 
enng,  215  Fed.  490,  13^  C.  C.  A.  538;  Guth 
Chocolate  Co.  v.  Guth,  215  Fed.  750;  Knabe 
Bros.  Co.  V.  American  Piano  Co.  229  Fed.  23, 
143  C.  C.  A.  325,  w^odifying  opinion  232  Fed. 
140,  146  C.  C,  A.  332^  Silver  Laundry,  etc. 
Co.  V.  Silver  (Mo.)  195  S.  W.  529;  Schinasi  ▼. 


Schinasi,  169  •  App.  Div.  887,  166  X.  Y.  S. 
867;  Zagier  v.  Zagier,  167  N.  C.  616,  83  S.  B, 
913. 

Thus  the  court  in  Silver  Laundry,  etc.  Co. 
V.  Silver,  supra,  said:  "A  man,  however,  may 
use  his  own  name  honestly  in  conducting  his 
business;  and  unless  there  is  something  cal- 
culated to  deceive  reasonably  observant  peo- 
ple, from  which  the  chancellor  can  say  that 
the  name  of  the  complaining  party  has  been 
appropriated  in  such  way  as  to  enable  the 
one  appropriating  it  to  prey  upon  the  busi- 
ness of  the'  other  by  that  means,  equity  will 
not  interfere  to  stop  him.  .  .  .  No  in- 
flexible rule  can  be  laid  down  by  which  all 
cases  are  to  be  governed.  Each  is  somewhat 
and  in  a  measure  a  law  into  itself,  i.e.,  gov- 
erned by  its  own  circumstances.  38  Cyc. 
779;  Cfaas.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.  144  N.  y.  462,  89  N.  E.  490,  27  L.R.A. 
42,  43  Am.  St.  Rep.  769.  But  we  agree  with 
the  chancelloT  who  tried  the  case  that  there 
is  no  such  similarity  of  names  here  as  would 
Justify  a  court  of  equity  in  holding  that 
there  has  been  an  unlawful  appropriation  of 
plaintiff's  trade  name,  and  in  exercising  the 
high  power  of  denying  the  defendant  the  right 
to  pursue  his  calling  under  his  own  name. 
The  chancellor,  in  thus  holding,  did  not  pro- 
ceed upon  the  idea  that,  merely  because  de- 
fendant was  using  his  own  name,  he  could 
'  do  so  with  impunity,  regardless  of  his  motive, 
and  of  the  circumstances  of  the  case,  or  the 
result  obtained.  His  ruling  i»  clearly  based 
upon  the  proposition  that  there  was  no  dis- 
honest intention  to  deceive,  and  that  there 
was  no  imitation  sulficiently  close  to  justify 
a  court  of  equity  in  holding  that  unfair  com- 
petition was  thereby  ppacticed." 

In  Schinasi  v.  Schinasi,  169  App.  Div.  887, 
156  Ni  Y.  S.  867,  the  court  quoting  from  the 
leading  case  of  Meneely  v.  Heneely,  62  K.  Y. 
427,  20  Am.  Rep.  489,  said:  '*Every  man  has 
the  absolute  right  to  use  his  ovrn  name  in  his 
own  business,  even  though  he  may  thereby 
interfere  with  or  injure  the  business  of  an- 
other person  bearing  the  saime  name,  pro- 
vided he  does  not  resort  to  any  artiAce  or 
contrivance  for  the  purpose  of  producing  the 
impression  that  the  establishments  are  iden- 
tical, or  do  anything  calculated  to  mislead. 
Where  the  only  confusion  created  is  that 
which  results  from  the  similarity  of  the 
names  the  courts  will  not  interfere.'' 

Although  a  surname  is  not  subject  to  ex- 
clusive appropriation  it  may  be  registered 
under,  the  United  States  Trade  Mark  Act  of 
1905  (10  Fed.  St.  Ann.  408)  and  when  so 
registered  another  using  the  same  name  In 
so  similar  a  style  as  to  n^slead  the  public 
is  guilty  of  unfair  competition  and  may  be 
enjoined  from  using  the  name  in  that  manner. 
Thaddeus  Davids  Co.  v.  Davids  Mfg.  Co.  233 
IT.  S.  461,  34  S.  Ct.  648,  58  U.  S.   (L;  ed.) ' 
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1046;  Warner  Bros.  Co.  y.  Wiener,  218  Fed, 
63.5,  134  C.  C.  A.  393. 

But  the  extent  to  which  an  individual  ma^ 
use  his  own  name  is  not  unlimited.  He  can- 
not resort  to  any  artifice  or  contrivance  in- 
tended to  delude  the  public  as  to  the  idodtitjr 
of  liis  business  or  products.  Stix,  etc  Dry 
Goods  Co.  V.  American  Piano  Co.  211  Fed. 
271,  127  C.  C.  A.  639;  Aetna  Mill,  etc.  Co. 
V.  Kramer  Milling  Co.  82  Kan.  679,  109  Pac. 
692,  28  L.R.A.KN.S.)  934;  World's  Dispen- 
sary Medical  Assoc,  v.  Pierce,  138  App.  Div. 
401,  122  N.  Y.  S.  818;  Bemhard  v.  Bemhard, 
156  App.  Div.  739,  142  N.  Y,  S.  94;  Kurtz- 
mann  v.  Kurtzmann,  84  Misc.  478,  147  K.  Y. 
8.  673;  Kaufman  v.  Kaufman,  123  N.  Y.  8. 
699;  Wright  Kestaurant  Co.  v.  Seattle  Res- 
taurant Co.  67  Wash.  690,  122  Pac.  348. 

The  court  in  Stix,  etc.  Dry  Goods  Co.  ▼. 
American  Piano  Co.  supra,  laid  down  the 
rule  as  follows:  ''It  is  now  settled  b^ond 
controversy  that  a  family  surname  is  in- 
capable of  exclusive  appropriation  in  trade. 
The  right  of  every  man  to  use  his  own  name 
in  his  business  was  declared  in  the  law  be- 
fore the  modern  doctrine  of  unfair  trade 
competition  had  arisen.  It  is  part  of  the  law 
of  trademark.  The  subject  may  therefore 
be  properly  approached  from  that  side.  If, 
however,  the  name  has  previously  become  well 
known  in  trade,  the  second  comer  uses  it 
subject  to  three  important  restrictions:  (1) 
He  may  not  affirmatively  do  anything  to 
cause  the  public  to  believe  that  his  article 
is  made  by  the  first  manufacturer.  (2)  He 
must  exercise  reasonable  care  to  prevent  the 
public  from  so  believing.  (3)  He  must  exer- 
cise reasonable  care  to  prevent  the  public 
from  believing  that. he  is  the  successor  in 
business  of  the  first  manufacturer.  This 
duty  to  warn,  however,  must  not  be  pressed 
so  far  as  to  make  it  impracticable  for  the 
second  comer  to  use  his  name. in  trade.  Other- 
wise we  destroy  under  the  law  of  unfair  trade 
competition  the  very  right  which  we  have 
saved  under  the  law  of  trademark." 

In  Kurtzmann  v.  Kurtzmann,  84  Misc.  478, 
147  N.  Y.  S.  673,  the  court  quoted  from 
Chickering  v.  Chickering,  120  Fed.  69,  56 
C.  C.  A.  475,  as  follows:  "The  right  to  use 
a  personal  name  in  business,  even  one's  own, 
is  subject  to  the  general  rules  in  regard  to 
unfair  competition.  A  man  mujst  use  his  own 
name  honestly  and  not  as  a  means  of  pirat- 
ing upon  the  good  will  and  reputation  of  a 
rival  by  passing  off  his  goods  or  business  as 
the  goods  or  business  of  his  rival  who  gave 
the  name  its  reputation  and  value.  No  one 
will  be  permitted  to  use  even  his  own  name 
with  the  fraudulent  intention  of  appropriat- 
ing tlie  goojd  will  of  a  business  established  and 
built  up  by  another  person  of  the  same  name. 
While  the  use  of  one's  own  name  cannot  be 
Absolutely  enjoined,  nevertheless  the  manner 


of   using   it  may   be   regulated   by   injunc- 
tion." 

Where  a  personal  name  has  become  iden- 
tified with  certain  goods  or  a  certain  business 
it  is  the  duty  of  a  person  with  a  similar 
name,  subeequentiy  engaging  in  the  same 
business  or  dealing  in  the  same  kind  of  goods, 
to  take  such  affirmative  steps  as  may  be 
necessary  to  prevent  confusion.  Re  Teofani 
v.  Teofani  [1913]  2  Ch.  (£ng.)  545,  82  L.  J. 
Ch.  490,  109  L.  T.  N.  S.  144»  30  R.  P.  C.  446, 
57  Sol.  J.  686,  29  Times  L.  Rep.  591,  674; 
Mickelson  v.  Mickelson,  34  West.  L.  Rep. 
(Manitoba)  155,  10  West  W.  Rep.  261,  28 
Dominion  L.  Rep.  307;  Thaddeua  Davids  Co. 
v.  Davids  Mfg.  Co.  233  U.  S,  461,  34  S.  Ct. 
648,  58  U.  S.  (L.  ed.)  1046,  rwer^ing  decree 
]92  Fed.  915,  114  C.  C.  A.  355;  L.  £.  Water, 
man  Co.  v.  Modem  Pen  Co.  235  U.  S.  88,  35 
S.  Ct.  91,  59  U.  S.  (U  ed.)  142,  agimUng 
decree  197  Fed.  534, 117  0.  C.  A.  30;  Baker  v. 
Gray,  192  Fed.  921,  113  a  C.  A.  417,  writ  of 
certiorari  denied  223  U.  8.  732,  32  S,  Ct.  528, 
56  U.  S.  (L.  ed.)  634;  Chickering  v.  Chicker- 
ing, 215  Fed.  490,  131  G.  G.  A.  538;  Ludwig 
V.  Claviola  Co.  144  App.  Div.  388,  129  N.  Y. 
Id.  810.  And  see  the  reported  case.  See  also 
Liebig's  Extract  of  Meat  Co,  v.  Liebig  Extract 
Co.  180  Fed.  688,  103  G.  C.  A.  654,  reversing 
decree  172  Fed.  158. 

It  has  been  held  that  while  one  undoubtedly 
has  the  privilege  to  enter  into  business  when 
and  where  he  will  and  to  use  his  own  name^in 
connection  therewith,  it  is  his  duty,  however, 
to  adopt  such  affirmative  precautions  in  the 
use  ol  his  name  as  to  prevent  unnecessary 
oonfusion  of  his  business  with  the  busineaa 
of  another.  Wright  Restaurant  Co.  ▼.  Seat- 
tle ResUurant  Co.  67  Wash.  690, 122  Pac.  348. 

But  where  an  individual  conducts  a  boai- 
ttess  in  his  own  name  in  eompetition  with  a 
corporation  having  his  nave,  he  is  not  guilty 
of  unfair  ecMupetitlon,  if  he  4oe6  not  repre- 
sent his  goods  as  having  been  made  by  the 
corporation  and  informs  his  customers  that 
he  is  not  in  any  way  oonneeted  with  the  plain- 
tiff. Bachelder  ▼.  Bach^lder,  220  Mass.  42, 
107  N.  E.  455. 

Unfair  OetifpeKUen  h^  Oarparati^n. 

It  is  held  generally  that  a  corporation  may 
not  adopt  as  its  corporate  name  a  namie 
similar  to  the  trade  name  of  a  person  or 
concern  previously  engaged  in  a  similar  busi- 
ness, where  its  use  of  that  name  will  have  the 
effect  of  deceiving  or  misleading  the  public. 
Gramm  Motor  Truck  Co.  v.  Fisher  Motor  Co. 
30  Ont.  L.  Rep.  1,  6  Ont.  W.  N.  449,  17 
Dominion  L.  Rep.  745;  Semi-Ready  v.  Semi- 
Ready,  15  British  Columbia  301;  British- 
American  Tobacco  Co.  v.  British-American 
Cigar  Stores  Co.  211  Fed.  933,  128  C.  C.  A. 
431;  General  Film  Co.  v.  General  Film  Co. 
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237  Fed.  64,  150  C.  C.  A.  266;  Mobile  Trans- 
fer Co.  ▼.  Schwarz,  195  Ala.  454,  70  So.  640: 
Bender  ▼.  Bender  Store,  etc.  Fixture  Co.  178 
111.  App.  203;  Hatzler  v.  GoBhen  Churn,  etc 
Co.  35  Ind.  App.  455,  104  K.  £.  34;  Dyment  v 
Lewis,  144  la.  509,  123  N.  W.  244,  26  L.R.A. 
(N.S.)  73;  Finney's  Orchestra  v.  Finney's 
Famous  Orchestra,  161  Mich.  289,  126  N.  W. 
198,  28  L.R.A.(N.S.)  458;  Rodseth  ▼.  North- 
western Marble  Works,  129  Minn.  472,  Ann. 
Gas.  191 7 A  257,  152  K.  W.  885;  Cape  May 
Yacht  Club  v.  Cape  May  Yacht,  etc.  Club,  81 
N.  J.  £q.  454,  86  Atl.  972;  Munn  y.  Ameri- 
cana Co.  82  N.  J.  £q.  63,  88  Atl.  330;  Stephen 
Merrit  Burial,  etc.  Co.  ▼.  Stephen  Merrit  Co. 
155  App.  Div.  565,  140  N.  Y.  S.  895;  Hoevel 
Sandblast  Mach.  Co.  y.  Hoevel,  167  App.  Div. 
548,  153  N.  Y.  S.  35;  Material  Men's  Mercan- 
tile Assoc.  ▼.  New  York  Material  Men's  Mer- 
cantile Assoc.  169  App.  Diy.  843, 155  N.  Y.  S. 
706;  Chapman  ▼.  L.  £.  Waterman  Co.  176 
App.  Div.  697,  163  N.  Y.  S.  1059;  Sandlord- 
Bay  Iron  Works  v.  Enterprise  Foundry,  etc. 
Works,  130  Tenn.  669,  172  S.  W.  537;  Su- 
preme Lodge,  etc.  v.  Grand  Lodge,  etc.  2 
Tenn.  Civ.  App.  429;  Hughes  v.  Howe  Grain, 
«te.  Go.  <Tex.)  162  S.  W.  1187;  J.  I.  Case 
Pk>w  Works  v.  J.  I.  Case  Threshing  Mach. 
Co.  162  Wis.  185,  155  N.  W.  128.  See  also 
Asbestone  Co.  ▼.  Philip  Carey  Mfg.  Co.  41 
App.  Cas.  (D.  C.)  507;  Van  Dyk  Co.  v.  F. 
V.  Reilly  Co.  73  Misc.  87,  130  N.  Y.  S.  756. 

The  court  in  J.  I.  Case  Plow  Works  ▼.  J.  I. 
Case  Threshing  Mach.  Co.  supra,  alter  review- 
ing the  authorities  laid  down  the  rule  as 
follows:  "The  legal  principles  which  are  con- 
trolling here  are  simply  the  principles  of  old- 
fashioned  honesty.  One  man  may  not  reap 
where  another  has  sown  nor  gather  where 
another  has  strewn.  A  man  may  manufacture 
and  sell  mipatented  articles  and  use  his  own 
name  in  doing  so,  but  if  another  has  previous- 
ly and  rightfully  made  that  name  valuable 
ss  a  trade  name  descriptive  of  the  same  kind 
of  goods  he  has  created  a  property  right 
therein  which  may  not  be  appropriated  by  a 
subsequent  manufacturer,  even  though  he  bear 
the  same  name;  and,  if  necessary  to  prevent 
that  result,  conditions  and  limitations  upon 
the  use  of  the  name  will  be  enforced  by  the 
courts,  which  will  preserve  to  the  first  manu- 
facturer the  fruits  of  his  industry  and  pre- 
vent the  public  from  being  misled.  The  extent 
of  these  conditions  and  limitations  varies  ac- 
cording to  the  circumstances  of  the  case  and 
is  limited  only  by  their  sufficiency  to  accom- 
plish the  result  nam^.  Much  more  might  be 
said,  but  little  would  be  gained  thereby  which 
would  be  helpful  in  the  present  case." 

In  Munn  v.  Americana  Co.  82  N.  J.  £q. 
63,  88  Atl.  330,  the  court  said:  "No  corpora- 
tion has  the  ri{^t,  in  assuming  a  name  in 
which  to  carry  on  its  business  of  publication, 
to  adopt  a  name  which  prima  facie  and  with- 


out explanation  would  fairly  and  reasonably 
indicate  to  a  person  dealing  with  it,  of  aver- 
age and  ordinary  intelligence,  that  the  work 
was  the  publication  of  another.  The  restric- 
tions upon  the  selection  and  use  of  corporate 
names,  or  methods  of  business,  tending  to  de- 
ceive the  public,  are  independent  of  statutory 
restrictions  and  additional  thereto,  and  may 
be  enforced  on  behalf  of  persons  (in  this  case 
other  publishers)  to  whom  the  use  of  the 
name  would  occasion  an  injury." 

Where  the  plaintiff  assumed  the  corporate 
name  of  the  defendant  which  was  a  foreign 
corporation,  for  the  purpose  of  pirating  the 
defendant's  business  by  unfair  competition, 
the  fact  that  the  defendant  corporation  did 
not  register  as  a  foreign  corporation  in  com- 
pliance with  the  law  did  not  give  the  plain- 
tiff the  right  to  use  its  name  for  the  purpose 
of  unfair  competition;  such  use  may  be  en- 
joined by  the  courts,  although  the  plaintiff's 
name  was  approved  by  the  secretary  of  state. 
.General  Film  Co.  v.  General  Film  Co.  237 
Fed.  64,  150  C.  C.  A.  266,  wherein  the  court, 
following  the  decision  in  Hering-Uall-Marvin 
Safe  Co.  V.  Hall's  Safe  Co.  208  U.  S.  554,  28 
S.  Ct.  350,  52  U.  S.  (L.  ed.)  616,  said:  "Even 
an  individual,  when  he  comes  to  use  his  own 
name  in  trade,  must  have  a  proper  regard  for 
the  rights  of  another  individual  or  corpora- 
tion that  has  previously  used  the  i^ame  name 
The  second  comer,  using  the  common  name, 
cannot  do  so  unless  he  accompanies  it  with 
such  warnings  and  safeguards  as  will  prevent 
the  public  from  being  deceived,  and  the  busi- 
ness of  the  first  user  of  the  name  from  being 
injured.  The  doctrine  which  underlies  this 
use  of  the  common  names  of  individuals  ap- 
plies with  much  greater  force  to  corporate 
names.  A  corporation  chooses  its  own  name. 
It  does  it  with  a  view  to  the  business  in 
which  it  is  presently  to  engage.  It  is  there- 
fore charged  with  the  duty  of  not  selecting 
a  name  for  fraudulent  purposes.  It  is  the 
duty  of  the  courts  of  equity  to  enforce  the 
observance   of   this   rule." 

It  has  been  held  that  a  person  who  as- 
sumed the  name  of  a  dissolved  corporation 
of  which  he  had  been  the  receiver,  was  en- 
titled to  an  injunction  restraining  another 
oorporation  from  using  a  similar  corporate 
nanibe.  Mobile  Transfer  Co.  v.  Schwarz,  195 
Ala.  454,  70  So.  640,  wherein  the  court  said: 
'^Without  deciding  whether  or  not  appellee 
had,  or  had  acquired,  the  right  to  use  the 
name  of  the  insolvent  corporation  of  which 
he  was  receiver,  dissolved  while  he  was  act- 
ing  in  such  capacity,  or  to  use  a  name  simi- 
lar thereto,  it  is  a  sufficient  answer  to  say 
that  appellant  does  not  claim  under  or 
through  the  rights  of  the  dissolved  corpora- 
tion, or  througli  any  of  itq  stockholders  or 
creditors.  In  other  words,  appellant  is  a 
stranger  to  the  defunct  body  corporate,  and 
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there  is  no  evidence  to  show  or  tending  to 
sliow  that  any  fraud,  wrong,  or  injury  has 
ever  been  done  or  ever  will  be  done  the  public, 
or  to  such  stockholders  or  creditors,  by  the 
use  of  the  borrowed  name  by  appellee.  Ap- 
pellee's use  of  the  corporate  name,  or  of  a 
similar  name,  gives  appellant  no  right  to  use 
the  business  name  of  appellee.  If  appellant  is 
wrongfully  using  appellee's  business  name,  it 
cannot  defend  by  showing  that  appellee  wrong- 
fully acquired  the  name  from  a  third  party 
provided  such  acquisition  and  use  of  the  name 
by  him  is  no  wrong  or  fraud  against  the  pub- 
lic or  against  appellant.  In  the  absence  of 
wrong  or  fraud  against  the  public  or  against 
the  appellant,  the  court  will  not  inquire  into 
the  question  whether  appellee  rightfully  ac- 
quired the  trade  name  which  appellant  is 
infringing  upon  or  using  to  the  wrong  and 
injury  of  appellee." 

A  corporation  must  not  by  any  artifice 
deceive  the  public  so  that  its  goods  may  be 
sold  for  those'  of  a  person  or  corporation 
having  a  similar  trade  name.  Vineberg  y. 
Vineberg,  23  Quebec  K.  B.  256,  16  Dominion 
L.  Rep.  196;  Keystone  Oil,  etc.  Co,  v.  Buzby, 
219  Fed.  473,  135  C.  C.  A.  185,  reversing 
decree  206  Fed.  136;  Rogers  v.  H.  O.  Rogers 
Silver  Co.  237  Fed.  887;  Bender  v.  Bender 
Store,  etc.  Fixtures  Co.  178  111.  App.  203; 
Hartzler  ▼.  Goshen  Chum,  etc.  Co.  56  Ind. 
App.  455,  104  N.  E.  34;  Deister  Concentra- 
tor Co.  V.  Deister  Mach.  Co.  (Ind.)  112  N.  E. 
906;  Wheeler  Syndicate  v.  Wheeler,  99  Misc. 
289,  163  N.  Y.  S.  817;  Chapman  v.  L.  E. 
Waterman  Co.  176  App.  Div.  697, 163  N.  Y.  S. 
1059.  Compare  Standard  Ideal  Co.  v.  Stand- 
ard Sanitary  Mfg.  Co.  [1911]  A.  C.  (Eng.) 
78,  which  was,  however,  decided  under  the 
Canadian  Trademark  and  Design  Act  (1879). 
The  word  "Standard"  was  held  to  be  a  com- 
mon English  word  which  does  not  distinguish 
the  goods  of  one  trader  from  those  of  an- 
other. 

The  court  in  Bender  v.  Bender  Store,  etc. 
Fixture  Co.  supra,  said:  "It  is  true,  per- 
sons seeking  to  form  a  corporation  may  or- 
dinarily choose  any  name  their  fancy  dic- 
tates, subject,  however,  to  the  rule  that  they 
may  not  choose  the  name  of  a  corporation 
already  existing,  or  one  that  is  to  be  used 
to  deceive  the  public,  or  to  be  passed  off  for 
that  of  some  other  person  or  firm  in  btisiness. 
Allegretti  v.  Chocolate  Cream  Co.  177  111. 
129;  Imperial  Mfg.  Co.  v.  Schwartz,  105  111. 
App.  526;  De  Long  v.  De  Long  Hook,  etc.  Co. 
89  Hun  (N.  Y.)  399;  Van  Houten  ▼.  Hooton 
Cocoa,  etc.  Co.  130  Fed.  600;  Nims  on  Unfair 
Business  Competition,  sec.  102,  p.  206.  When 
a  corporation  violates  that  rule,  it  does  so  at 
its  peril.  Neither  does  the  fact  that  the  state 
issues  a  charter  to  a  corporation  by  a  certain 
name  give  to  such  corporation  a  right  to  use 
it,  if  it  was  deliberately  chosen,  or  is  used 


fdr  the  purpose  of  deceiving  the  public  and 
thereby  appropriating  the  business  of  an- 
other. .  .  When  such  unfair  name  is 
selected  by  a  corporation  for  the  purpose  of 
deceiving  the  puMic  into  the  belief  that  its 
goods  are  the  goods  of  another,  the  use  of 
that  name  for  that  means  will  be  enjoined.'' 

In  Rogers  v.  H.  O.  Rogers  Silver  Co.  237 
Fed.  887,  it  appeared  that  the  defendants 
were  enjoined  from  using  the  name  Rogers  in 
the  manufacture  of  silver-plated  ware.  Subse- 
quently the  defendant  took  in  one  H.  O.  Rogers 
a  skilled  silver  worker,  and  formed  a  corpora- 
tion known  as  the  H.  O.  Rogers  Silver  Co. 
making  Rogers  its  president  althoagfa  he  had 
no  capital  of  his  own  and  was  given  but  a 
few  shares  of  the  stock.  The  new  corporation 
started  to  manufacture  silver-plated  ware  and 
used  the  name  Rogers  in  connection  with  it. 
It  was  held  that  those  facts  showed  that  the 
defendant  corporation  was  engaged  in  unfair 
competition  and  should  be  enjoined  from 
using  the  name  Rogers. 

That  a  corporation  changed  its  corporate 
name  to  'The  Security  Ladder  Co.,"  after  the 
establishment  of  a  trade  name  '"Security  Lad- 
ders" by  the  plaintiff,  has  been  held  to  be 
suflScient  to  show  an  intent  to  take  the  plain- 
tiff's trade  name  and  pass  off  the  goods  of  the 
defendant  corporation  as  those  of  the  plaintiff. 
Hartzler  ▼.  Goshen  Churn,  etc.  Co.  55  Ind. 
App.  456,  104  N.  E.  34. 

It  has  been  held  that  it  is  not  neeessary  to 
prove  that  the  public  has  actually  been  de- 
ceived by  the  similarity  in  the  names.  It  is 
the  liability  to  deception  and  consequent  in- 
jury which  justifies  the  issuance  of  an  in- 
junction. If  the  court  can  see  that  eoafu- 
sion  and  deception  is  liable  to  result  from  the 
similarity  of  names,  it  will  not  refuse  in- 
junctive relief  because  the  damage  has  not 
already  been  done.  Material  Men-s  Mercan- 
tile Assoc.  V.  New  York  Material  Men's  Mer- 
cantile Assoc.  169  App.  Div.  843,  155  N.  Y. 
8.  706;  German -American  Button  Co.  t. 
Heymsfeld,  170  App.  Div.  416,  156  N.  Y.  S. 
223. 

However,  the  mere  use  of  the  family  name 
of  one  of  the  incorporators  is  not  in  itaelf 
sufficient  to  establish  ''imfair  competition" 
without  proof  that  fraudulent  methods  were 
adopted  to  de<ieive  the  public.  Lapointe 
Mach.  Tool  Co.  v.  J.  N.  Lapointe  (Me.)  99 
Atl.  848.  The  incorporators  of  a  corporation 
have  a  right  in  selecting  its  corporate  name 
to  use  the  name  of  one  of  the  incorporators 
in  whole  or  as  part  of  the  corporate  name. 
W.  F.  &  John  Barnes  Co.  v.  Vandyck-Churcfaill 
Co.  207  Fed.  855;  Rogers  v.  International 
Silver  Co.  34  App.  Cas.  (D.  C.)  410;  Deister 
Concentrator  Co.  v.  Deister  Mach.  Co.  (Ind.) 
112  N.  £.  906;  Lapointe  Mach.  Tool  Co.  v. 
J.  K.  Lapointe  Co.  ( Me. )  99  Atl.  348 ;  Hotel 
Claridge  Co.  v.  Rector,  164  App.  Div.  185, 
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149  N.  Y.  &  748.  The  oourt  in  Deister,  Con- 
centrator Co.  V.  Deister  Mach.  Co.  flupGA^. 
said:  "It  may  be  stated  as  a  general  prepo- 
aition  that  a  man's  name  is  his  own  pi'Operty, 
and  he  has  the  right  to  its  use  and  enjoyment 
the  same  as  any  other  property  rigiit^  and 
flo  long  as  such  use  be  a  fair  and  reasonable 
exercise  of  such  right  he  cannot  be  held  liable 
for  incidental  damages  to  a  rival  in  bu0inees 
using  the  same  name^  but  he  must  make  an 
hon^  use  of  his  name,  and  not  injure  tlie 
good  will  and  reputation  of  a  rival  by  palm- 
ing off  his  goods  or  business  as  that  of  such 
rival.  Nor  will  he  be  permitted  to  use  his 
name  fraudulently  so  as  to  appropriate  the 
good  will  of  an  eetabliahed  business  of  his 
competitor.'* 

In  Lapointe  Madi.  Tool  Co^  ▼.  J.  N.  La- 
poiate  Co.  (Me.)  99  Atl.  348,  it  appeared  that 
J.  N.  Lapointe  wae  the  inventor  of  a  ma- 
chine process.  He  organized  the  plaintiff 
corporation  and  later  sold  hie  patent  rights 
to  the  plaintiff  and  withdrew  from  the  firm. 
He  subsequently  organized  another  oorpora* 
tion  using  his  family  name  against  which  use 
an  injunction  was  sought.  It  was  held  that 
in  the  absence  of  proof  showing  that  the  use 
of  the  name  in  the  new  corporation  created 
confusion  between  the  products  of  the  old 
and  the  new  company,  no  injunction  would  be 
issued.  The  court  said:  "If  the  use  of  the 
name  be  reasonable,  honest,  and  a  fair  exer- 
cise of  hi^s  right,  the  user  is  not  rendered  lia- 
ble for  the  incidental  damage  caused  a  rival 
thtfeby.  The  inconv^iience  or  loss  is 
dimiwiiin  absque  injuria.  The  injury  which 
results  from  similarity  in  name  alone  is  not 
actionable.  But  the  offender  cannot  resort  to. 
any  artifice  or  adopt  any  methods  calculated 
to  deceive  the  purchasing  public.  This  ia 
settled  law.  Brown  Chemical  Co.  v.  Meyer» 
139  U.  S.  640,  US.  Ct.  625,  35  U.  S.  (L.  ed.) 
247;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163 
U.  S.  169,  16  S.  Ct.  1002,  41  U.  S.  (L.  ed.) 
118;  Elgin  Nat.  Wat<?h  Co.  v.  Illinois  Watch 
Case  Co.  179  U.  S.  665,  21  S.  Ct.  270,  45 
U.  S.  (L.  ed.)  365;  Howe  Scale  Co.  v.  Wye- 
koff,  198  U.  S.  118,  25  S.  Ct.  609,  49  U.  S. 
<L.ed.)  972." 

Where  one  Chauncy  Wright  took  in  one 
Charlea  Gerhart  as  a  partner,  and  it  was 
agreed  that  the  place  should  be  run  under  the 
name  "Wright  Restaurant  Co.''  it  was  not  mi- 
fair  competition  on  the  part  of  Wright  after 
leaving  the  firm  to  use  on  the  window  of  tk 
restaurant  established  by  him  the  name 
'Chauncy  Wright."  Wright  Restaurant  Co. 
▼.  Wright,  74  Wash.  230,  133  Pac.  464. 

Where  the  name  ol  an  individual  is  identi- 
fied with  a  certain,  product,  a  corporation 
competing  in  the  manufacture  of  that  product 
which  uses  the  same  name  as  part  qf  its  cor- 
porate or  trade  name  must  in  the  use  of  its 
corporate  name,  explain   that  it  is  not  the 


original  nwnufacturar  of  the  product.  Miller 
V.  Kingston  [1912]  1  Ch.  (£ng.)  575,  29  R. 
P.  C.  289;  L.  JS.  Waterman  Co.  v.  Modem  Pen 
Co.  235  U.  6.  88,  35  S.  Ct.  91,  59  L.  ed. 
142,  affiming  decree  197  Fed.  534,  117  C.  C. 
A.  30;  Bates  Numbering  Mach  Co.  v.  Bates 
Mfg.  Co.  178  Fed.  681,  102  C.  C.  A.  181,  modt- 
fyinff  order  172  Fed.  892;  Williams  Soap  Co. 
V.  J.  B.  WiUiams  Soap  O).  193  Fed.  384,  113 
C.  C.  A.  310,  writ  of  certiorari  denied.  225 , 
U.  S.  712,  32  S.  Ct  841.  50  U.  8.  (L.  ed.) . 
1268;  DeLoi^  Hook,  etc.  Co.  v.  American 
Pin  Co.  200  Fed.  66;  Knabe  Bros.  Co,  v. 
American  Piano  Ca  229  Fed.  23,  143  C.  C.  A. 
325,  modifying  opinion  232  Fed.  140,  146 
C.  C.  A.  332;  Baldwin  Co.  v.  R.  S.  Howard 
Co.  238  Fed.  154>  151  C.  C.  A.  230;  Phoenix 
Mlg.  Co.  V.  White,  149  Wis.  287,  135  N.  W. 
891.  In  the  case  last  cited  ^he  court  said : 
"The  name  of  a  person  may  become  so  bound 
up  with  a  particular  product  that  the  at' 
taching  of  a  name  to  a  similar  and  later 
product  would  have  the  effect  of  a  false  repre- 
sentation that  it  was  in  fact  the  original 
product.  The  idea  is  thus  expressed,  with 
plentiful  citation  of  authorities,  in  38  Cyc. 
811:  'Where  a  personal  name  has  become 
the  trade  name  for  particular  goods,  another 
person  of  the  same  or  a  similar  name  may  not 
use  such  name  as  the  trade  name  for  similar 
goods,  or  in  such  a  way  as  to  cause  his  goods 
to  be  known  and  called  for  in  the  market  by 
the  same  name  as  his  rival's  goods  are  al- 
ready known  to,  and  called  for  by,  the  pur- 
chasing public' " 

There  must  be  competition  of  some  sort  in 
order  to  make  out  a  case  of  unfair  competi- 
tion. In  the  absence  of  competition  the  doc- 
trine cannot  be  invoked.  Borden  Ice  Cream 
Co.  V.  Borden's  Condensed  Milk  Co.  201  Fed. 
510,  121  C.  C.  A.  200,  reversing  194  Fed.  554 ; 
Aunt  Jemina  Mills  Co.  v.  Rigney,  234  Fed. 
804.  Where  one  adopted  a  corporate  title  to 
sell  flour  knowing  that  the  same  name  was 
used  by  another  to  sell  eyrup  there  is  no  un- 
fair competition  since  the  two  products  are  so 
distinctive  that  one  cannot  be  mistaken  for 
the  other.  Aunt  Jeaina  Mills  Co.  v.  Rigney, 
234  Fed.  840.  In  Borden  Ice  Cream  Co. 
V.  Borden's  Condensed  Milk  Co.  201  Fed.  510, 
121  C.  C.  A.  200,  it  appeared  that  the  ap- 
pellee milk  company  sold  evaporated  milk  to 
ice  cream  dealers  but  was  never  associated 
with  commercial  ice  cream.  The  appellee 
milk  company  sought  to  restrain  the  appel- 
lant from  using  the  word  "Borden"  in  its 
manufacture  of  ice  cream  aa  unfair  competi- 
tion. The  court  in  reversing  the  order  grant- 
ing the  injunction  said:  "The  phrase  ^xnfair 
competition'  presuppoees  eompctition  of  some 
sort.  In  the  absence  of  competition  the  doc- 
trine cannot  be  invoked.  There  being  no  com- 
petition between  the  appellant  and  appellee, 
we  are  confronted  with  the  proposition  that 
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the  appellee,  in  order  to  succeed  on  this  ap- 
peal, has  and  can  enforce  a  proprietary  right 
to  the  name  'Borden*  in  any  kind  of  business, 
to  the  exclusion  of  all  the  world." 

Where  competing  corporations  adopt  the 
same  trade  name  and  engage  in  the  same 
general  business,  but  at  points  remote  from 
each  other,  they  are  to  be  dealt  with  precisely 
as  if  the  names  were  those  of  private  firms 
or  copartnerships.  Since  there  can  be  no  com- 
petition in  such  a  case,  it  follows  that  there 
can  be  no  unfair  competition.  Eastern  Out- 
fitting Co.  V.  Manheim,  59  Wash.  438,  110 
Pac.  23,  36  L.R.A.(N.S.)   251. 

Generic  terms,  or  words  of  general  applica- 
tion, cannot  be  acquired  as  a  corporate  name 
so  as  to  give  one  a  right  to  the  exclusive 
use  of  them.  Travelers*  Ins.  Mach.  Co.  v. 
Travelers  Ins.  Co.  142  Ky.  523,  134  S.  W. 
877;  Bonnie  v.  Bonnie,  160  Ky.  487,  169  8. 
W.  871. 

The  term  "travelers  insurance"  has  been  held 
to  be  a  "generic"  term,  and  no  one  has  a  right 
to  the  exclusive  use  of  it,  or  may  complain 
of  its  use  by  another,  so  long  as  that  use  is 
not  made  to  operate  to  the  detriment  of  its 
competitor.  Travelers*  Ins.  Mach.  Co*  v. 
Travelers'  Ins.  Co.  142  Ky.  523,  134  S.  W.  877. 

But  although  a  generic  term  cannot  of  it- 
self be  appropriated,  the  use  of  a  generic 
term  in  connection  with  a  surname  belonging 
to  the  plaintiff  and  to  one  of  the  members  of 
the  defendant  corporation  has  been  held  to 
constitute  unfair  competition.  Bonnie  v.  Bon- 
nie, 160  Ky.  487,  169  S.  W.  871  ("Bonnie 
Rye"  and  "Bonnie  &  Co.  Rye"). 
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Criminal  Ia'w  •—  Rights  of  Aocnaed  — 
Confrontation  of  Witnesses. 

The  constitutional  right  of  confrontation  is 
satisfied  when  the  advantage  of  seeing  the 
witness  face  to  face  and  the  opportunity  to 
cross-examine  him  has  once  been  accorded  the 
accused. 

Former  Testimony  of  Absent  Witness. 

The  absence  from  the  jurisdiction  of  a  wit-, 
ness  for  the  prosecution,  though  on^  tempo- 
rary, is  a  ground  for  the  admission  of  his 
testimony  given  at  a  former  trial  of  the  case 
when  the  defendant  has  opposed  a  postpone- 


ment of  the  case  and  insisted  upon  an  ittnue* 
diate  trial. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

£xepti<»is  froBs  Circuit  Court,  First  Cir-> 
cuit. 

Criminal  action.  James  P.  Curraa  convict- 
ed of  assault  and  battery  and  all^^es  excep- 
tions.    The  facts  are  stated  in  the  opinion. 

AlTPIBMED. 

A,  M.  CrUty  for  Territory, 

[421]  RoBKBTBON,  C.  J.— Hiis  caso  come» 
to  this  court  upon  the  defendant's  bill  of  ex- 
ceptions. The  defendant  has  no  counsel,  and 
no  brief  has  been  filed  on  his  bdialf.  The 
record  has  nevertheless  been  examined  and 
the  only  exception  which  seems  to  require 
notice  is  that  which  was  taken  to  the  admis- 
sion in  evidence  of  the  testimony  of  one  I>crda 
who  testified  as  a  witness  on  a  prior  trial 
of  the  case  but  who  was  absent  from  the  Ter- 
ritory at  the  time  of  the  trial  which  result- 
ed in  the  conviction  of  the  defendant. 

The  defendant  was  charged  with  having^ 
committed  the  offense  of  assault  and  battery » 
and,  the  jury  having  disagreed,  the  case 
was  called  up  again  for  trial  on  the  22d 
[422]  day  of  November,  1815.  At  the  outset 
counsel  for  the  defendant  interposed  an  objec- 
tion to  certain  jurors  who  had  been  summoned 
under  a  special  venire.  The  court  suggested 
that  the  case  should  be  postponed  for  two- 
weeks,  upon  the  idea,  apparently,  that  the 
ground  of  objection  would  in  the  meantime 
have  been  removed.  After  some  discussion 
the  suggestion  was  accepted  by  counsel.  Tlie 
prosecuting  attorney  then  stated  that  as  the 
trial  was  to  be  postponed  he  would  ask  that 
it  stand  over  until  the  15th  of  December  for 
the  reason  that  an  important  witness  for  the 
prosecution  (meaning  Derda)  who  was  ex- 
pected to  return  (to  Honolulu)  on  November 
13  would  not  return  until  December  14,  by  a 
transport  due  to  arrive  on  that  date.  To 
this,  defendant's  counsel  objected,  stating  that 
the  prosecution  had  already  been  granted  a 
continuance  because  of  the  absence  of  that 
witness.  The  upshot  of  the  discussion  which 
followed  was  a  mutual  agreement  that  the 
trial  should  be  proceeded  with  at  once.  The 
trial  having  been  commenced,  the  prosecution 
put  in  testimony  showing  that  the  witness 
Derda  is  an  enlisted  man  in  the  United  States 
army  stationed  at  Honolulu:  that  on  account 
of  the  illness  of  his  Wife  he  was  granted  a 
furlough  for  the  period  of  eighty-three  days 
and  left  for  San  Francisco  on  the  transport 
"Logan"  on  September  4,  1915;  that  the  fur- 
lough would  expire  on  December  4,  and  that- 
he  was  expected  to  reach  Honolulu  on  the 
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truiqwrt  wnlch  would  arrive  on  the  13th 
or  14th  of  Becei&ber;  and  that  he  was  not 
in  the  Territory  at  the  time  of  th<&  trial.  It 
further  appeared  that  the  prosecuting  officers 
knew  that  the  witness  was  intending  to  leave 
the  Territory  on  furlough  and  took  no  steps 
to  subpoena  him  or  have  him  detained  as  a 
witness.  The  court  reporter  was  then  called 
and  testified  to  having  recorded  the  testi- 
mony of  Derda  as  given  on  the  previons  trial 
of  the  case,  and  that  he  had  correctly  tran- 
scribed his  shorthand  notes.  The  transcript 
of  the  testimony  of  the  witness  [428]  was 
then  offered  in  evidence  and  admitted  over 
the  objection  of  the  defendant.  The  grounds 
of  objection  were  stated  by  counsel  to  be 
that  the^  evidence  was  in  violation  of  the  pro- 
yision  of  the  Sixth  Amendment  which  en- 
titled the  defendant  to  be  confronted  with  the 
witnesses  against  him;  that  the  witness  in 
question  wi.s  not  shown  to  be  permanently 
absent  from  the  Territory ;  and  that  the  pros- 
ecution was  negligent  in  not  seeking  to  keep 
the  witness  in  the  jurisdiction,  and  in  not 
making  application  for  a  continuance  of  the 
case  until  his  return.  When  the  evidence  was 
offered  the  court  again  suggested  that  the  case 
might  be  postponed,  saying :  "The  court  is  well 
aware  that  the  defense  has  had  its  own  choice 
in  this  matter,  from  the  time  the  matter  was 
called  for  trial  yesterday,  they  could  proceed 
or  take  a  continuance,  and  they  have  that 
same  choice  right  now."  The  defendant  did 
not  accept  the  suggestion  that  a  continuance 
be  taken,  but  elected  to  insist  on  his  right  to 
a  speedy  trial  and  to  stand  upon  the  excep- 
tion taken  t^  the  admission  of  the  evidence. 

We  think  the  question  is  to  be  decided  with- 
out reference  to  the  statute  (R.  L.  1915,  Sec. 
3821)  relating  to  the  admissibility  of  deposi- 
tions "taken  in  the  preliminary  or  other  in- 
vestigation of  any  charge*'  etc.,  which,  in  ouif 
opinion,  does  not  apply  to  this  case. 

The  constitutional  right  of  the  accused  in 
a  criminal  case  to  be  confronted  with  the 
witnesses  against  him  is  in  the  nature  of  a 
privilege  which  he  may  waive.  Diaz  v.  U. 
S.  223  U.  S.  442,  450,  Ann.  Cas.  1913C  1138, 
32  8.  Ct.  250,  58  U.  S.  (L.  ed.)  500;  Repub- 
tic  V.  Yamane,  12  Hawaii,  189,  221.  And 
where  it  has  not  been  waived  the  requirement 
is  satisfied  when  the  opportunity  has  once 
been  accorded  and  the  witness  has  since  be- 
come unavailable.  "The  primary  object  of 
the  constitutional  provision  in  question  was 
to  prevent  depositions  or  ew  parte  affidavits, 
such  as  were  sometimes  admitted  in  civil 
cases,  being  used  [424J  against  the  prisoner 
in  lieu  of  a  personal  examination  and  cross- 
examination  of  the  witness  in  which  the  ac- 
cused haft  an  opportunity  not  only  of  testing 
the  recollection  and  sifting  the  conscience  of 
the  witness^  but  of  compelling  him  to  stand 
face  to  face  with  the  jury  in  order  that  they 


may  look  at  him,  and  judge  by  his  deoneanor 
upon  the  stand  and  t^e  manner  in  which  he 
gives  his  teatimony  whether  he  is  worthy  t>f 
belief.  .  .  .  The  substance  of  the  consti- 
tutional protectimi  is  preserved  to  the  prisoner 
in  the  advantage  he  has  once  had  of  seeing 
the  witness  face  to  face,  and  of  subjecting 
him  to  the  ordeal  of  a  oross-examination." 
Mattox  V  U.  8.  106  U.  S.  237,  242,  244,  16  S. 
Ct.  448,  39  U.  S.  {h.  ed.)  409.  Though  the 
principle  is  perfectly  well  established  there  is 
considerable  conflict  in  the  decided  cases  as 
to  its  application  under  various  circumstanc- 
es. The  matter  of  its  application  in  a  case 
like  this  is  an  open  question  in  this  juria- 
diction,  and  we  are  at  liberty,  within  the  prin- 
ciples of  the  common  law  as  ascertained  from 
the  English  and  American  decisions,  to  adopt 
the  view  whieh  according  to  reason  and  au- 
thority would  better  promote  justice.  It  has 
been  held  that  former  testimony  of  a  witness 
is  admissible  <m  a  second  trial  of  the  case 
only  where  the  witness  has  died.  But  the 
overwhelming  weight  of  authority  is  against 
that  narrow  view.  The  principle  of  the  com- 
mon law  under  which  the  secondary  evidence 
is  admitted  is  based  upon  the  unavailability 
of  the  witness  at  the  time  of  the  trial  and  the 
necessity  of  the  case.  2  Wigmore,  £v.  See. 
1402.  The  immediate  point  in  the  case  at  bar 
is  whether  the  former  testimony  of  an  absent 
witness  is  admissible  where  it  appears  that 
the  witness  is  only  temporarily  absent  and 
will  probably  return  to  the  jurisdiction.  It 
has  been  held  in  a  number  of  cases  that  the 
evidence  is  not  admissible  unless  it  be  shown 
that  the  witness  is  absent  permanently  or  for 
an  indefinite  length  of  time.  The  text-writ- 
ers generally  state  the  rule  broadly  that  ab- 
sence of  a  witness  from  the  jurisdiction  is  a 
[425]  ground  for  the  admission  of  his  former 
testimony.  1  Starkie's  Evidence,  310;  1 
Qreenleaf  Ev.  8ec.  163;  2  Wigmore,  Ev.  Sec. 
1402;  12  Cyc.  544;  8  R.  C.  L.  88;  10  R.  C.  L. 
966.  "In  fact,  every  text  writer  of  any  note, 
or  that  has  been  recognized  by  the  courts  of 
last  resort,  so  far  as  we  have  been  able  to 
ascertain,  adheres  to  that  line  of  decisions 
which  holds  that  the  testimony  of  a  deceased 
witness,  or  a  witnesa  beyond  the  jurisdiction 
of  the  court,  may  be  reproduced  where  the  ac- 
cused has  once  been  confronted  by  the  wit- 
ness." Robertson  v.  State,  63  Tex.  Crim.  216, 
224,  Ann.  Cas.  1913C  440,  142  S.  W.  533. 
"At  common  law,  the  testimony  of  a  witness 
given  upon  a  former  trial  of  a  cause  between 
the  same  parties  was  admissible  for  or  against 
either  party,  upon  showing  that  he  was  dead 
or  without  the  jurisdiction  of  the  court.  Such 
was  the  undoubted  rule  of  evidence  at  common 
law,  and  before  the  adoption  of  the  codes  it 
Was  sanctioned  and  employed  in  this  state." 
People  T.  Bird,  132  Cal.  261,  263,  64  Pac.  259. 
In  the  16th  edition  of  Greenleaf  which  waa 
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edited  by  Profeosor  Wigmore  a  ziew  section 
(Sec.  163g)  was  ina^ted  i^kerein  it  i^  stated 
that  ^^mere  absence,  however,  may  not  be  suffi- 
cient* and  it  is  usually  said  that  a  resideqoe 
or  an  absence  for  a  prolonged  or  uncertain 
time  is  necessary."  But  the  professor  in  his 
later  work  says,  "The  absence,  it  is  some* 
times  said,  must  be  by  way  of  reaidenoe,  not 
merely  a  temporary  sojourn,  because  other- 
wise the  trial  could  be  postponed  until  his 
return.  This,  howeren  seems  too  strict  a 
rule;  by  his  absence  he  is  at  the. time  actually 
unavailable,  no  matter  when  he  is  to  return; 
and,  if  the  witness  is  not  oif  such  importance 
as  to  require  a  postponement  until  his  return, 
still  more  if  the  opponent  does  not  desire 
or  consent  to  postponement,  there  is  no  rea.- 
son  for  distinguishing  between  temporary  and 
permanent  absence."  2  Wigmore,  Ev.  Sec. 
1404.  The  force  of  the  eminent  author's  state- 
ment is  evident,  and  its  application  to  the 
circumstances  of  the  case  at  bar  particu- 
larly pointed.  See  also  the  case  of  People 
[426]  V,  Droste,  160  Mich,  66,  125  N.  W.  87, 
where  the  former  testimony  of  a  witness  who 
was  ill  was  held  properly  admitted,  and  the 
court  pointed  out  that  the  defendant  did,  not 
ask  for  a  continuance  and  did  not  assent  to. 
the  suggestion  of  the  court  that  the  witness 
be  examined  at  her  home.  Indeed  the  fact 
that  the  unavailability  of  a  witness  is  of  a 
temporary  nature  would  seem  to  have  more 
to  do  with  the  matter  of  postponing  the  trial 
of  the  case  than  with  the  admissibility  of  the 
evidence  in  the  event  that  the  trial  lias  been 
proceeded  with.  And  so  in  a  great  many 
cases  the  former  testimony  of  an  absent  wit- 
ness has  been  admitted  without  any  showing 
that  the  absenee  was  permanent  or  for  an  in- 
definite time.  See  People  v.  Devin^,  46  Cal^ 
452;  State  v.  Walton,  53  Ore.  657,  563,  99 
Pac.  431,  101  Pac.  389,  102  Pac.  173;  Terri- 
tory V.  Evans,  2  Idaho  851,  23  Pac.  232,  7 
Jj.'RJL.  646 ;  Warren  v.  SUte,  6  Okla.  Grim.  1, 
11,  116  Pac.  812i  34  L.R.A.(N.S.)  1121; 
Poe  V.  State,  95  Ark.  172,  129  S.  W,  292; 
Meldrum  v.  State,  23  Wyo.  12,  146  Pac.  596; 
State  V.  Moeller,  24  X.  D.  165,  138  N.  W.  981; 
State  V.  Heffernan,  24  S.  D.  1,  123  N.  W.  87, 
140  Am.  St.  Rep.  764,  25  L.R.A.(N.S,)  876, 
"If  t)ie  testimony  of  a  deceased  witness  given 
at  a  former  trial  of  the  case  against  the 
accused  is  admissible  against  him  at  a  second 
trial  of  the  same  case,  for  the  reasons  above 
noticed  we  can  see  no  reason  why  the  testi- 
mony of  a  witness  given  at  a  former  trial 
is  not  admissible  against  the  accused  at  a 
BeeOnd  trial  when  such  witness  is  beyond  the 
jurisdiction  of  the  court,  because  in  that  in- 
stance it  is  impossible  for  the  prosecution  to 
produce  such  witness  in  court  by  process^" 
Henwood  v.  People,  57  Colo.  544,  557,  Ann. 
Gas.  19X6A  1111,  143  Pac.  378.  "Logically 
there  seems  no  middle  ground.     Unless  the 


requirement,  of  the  constitution  ia  complied 
wiUi,  the  death  of  a  witness  should  not  per- 
mit the  use  of  hia  testimony.  If  it  is  com- 
plied :with,  the  evidence  should  be  admitted, 
unless  ppen  to  some  objection  other  than  the 
constitutional  one.  Accordingly,  as  already 
stated,  in  a  large  number  of  cases  it  is  held 
that  the  absence  of  the  witness  from  the  juris- 
diction of  the  court,  and  the  consequent  im- 
possibility of  compelling  his  attendance,  justi- 
fies the  use  of  his  former  testimony.  While 
[427]  there  are  also  many  decisions  to  the 
contrary,  the  recent  tendency  seems  to  favor 
the  rule  stated."  State  t.  Nelson,  68  Kan. 
566,  570,  1  Ann.  Cas.  468,  75  Pac.  505.  "It  is 
obvious  that  this  reasoning  ia  quite  as  force- 
ful and  as  applicable  in  a  pase  where  the 
witness  is  out  of  the  state,  and  therelfore  be- 
yond the  reach  of  a  subpoena.  The  state 
is  quite  as  helpless  in  procuring  his  attend- 
ance as  though  he  were  dead  or  beyond  the 
sea,  and  the  defendant  has  had  precisely  the 
same  advantage  in  the  wsy  of  confrontation." 
State  V.  Brown,  162  la.  427,  435,  131  N.  W. 
862.  And  in  tiiose  states  where  the  former 
testimony  of  an  absent  witness  is  admitted 
imder  statutory  provisions  the  courts,  in  sus- 
taining the. validity  of  the  l^islation,  proceed, 
upon  the  theory  t^at  the  constitutional  pro- 
vision as  to  confrontation  is  declaratory  and 
that  the  evidence  was  admissible  at  common 
law.  See  State  v.  King,  24  Utah  482,  68 
Pac.  418,  91  Am.  St.  Rep.  808;  State  v.  Mey- 
ers, 69  Ore.  537,  117  Pac.  818;  People  v.  El- 
liott^ 172  N.  Y.  146,  64  N.  E.  837,  60  L.R.A. 
318.  Furthermore  it  is  quite  generally  held 
that  the  evidence  is  admissible  where  a  wit- 
ness cannot  be  found  after  diligent  search 
without  any  further  showing  that  he  has  quit 
the  jurisdiction,  or  that  he  has  left  the  state 
permanently.  See  Putnal  v.  State,  56  Fla. 
86,  47  So.  864;  Pope  v.  State,  183  Ala.  61, 
63  So.  71;  1  Greenleaf  Ev.  Sec.  163.  In  the 
analogous  case  of  the  absence  of  a  witness 
om  account  of  illness  there  is  a  conflict  of 
authority  on  the  point  whether  it  must  be 
shown  that  the  illness  is  of  a  permanent  char- 
aeter.  In  the  well  •  considered  case  of  People 
V.  Droste,  supra,  the  court  said,  "And  upon 
principle,  we  are  unable  to  appreciate  any 
good  reason  why  the  people  or  respondent 
should  have  the  benefit  of  such  evidence  in 
cases  where  the  witness  is  dead  or  permanent- 
ly ill,  and  be  denied  that  benefit  when  the  wit- 
ness is  only  temporarily  ill.  In  all  three 
cases  the  important  fact  is  identical — the 
witness  cannot  be  produced  to  testify  before 
the  jury."    160  Mich.  76,  125  N.  W.  87. 

In  1  Greenleaf  Ev.  (16th  ed.)  Sec.  163g,  it 
is  said  the  application  of  the  rule  in  cases 
where  the  witness  is  ill  or  [428]  cannot'  be 
found,  should  be,  and  usually  is,  left  to  the 
discretion  of  the  trial  court.  And  see  Tliorn- 
ton  V.  Britton,  144  Pa.  St.  126,  131,  22  Atl. 
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104S;  Harwell  ▼.  State,  12  Ala.  App.  J^OO,  68 
So.  500;  King  ▼.  McCarthy,  5.4  Minn.  190, 195, 
55  X.  W.  960;  Putnal  v.  State,  supra.  The 
reason  of  the  thing  applies  also  in  a  case 
where,  as  here,  the  witness  is  temporarily' 
absent  from  the  jurisdiction.  Whether  or 
not  a  temporary  absence  will  furnish  erufScient 
ground  for  the  admission  of  the  former  testi- 
mony may  well  be  made  to  depend  upon  the 
circumstances  of  the  case.  If  the  prosecution 
were  insisting  upon  a  trial  in  the  absence  of 
the  former  witness  apparently  on  the  theory 
that  it  would  prefer  to  have  the  testimony 
read  to  the  jury  rather  than  have  the  witness 
present,  and  the  defendant  ^^a8  desirous  of  a 
continuance  till  the  return  of  the  witness  up- 
on the  theory  perhaps  that  it  would  be  an 
advantage  to  have  the  jury  see  and  hear  wit- 
nesses, or,  in  order  that  the  witness  might  be 
more  thoroughly  cross-examined  than  he  had 
been  at  the  former  trial,  the  secondary  evi- 
dence might  well  be  excluded.  On  the  other 
hand,  if  the  defendant  has  successfully  in- 
sisted on  an  immediate  trial  and  has  op- 
posed a  reasonable  continuance  pending  the 
return  of  the  witness,  the  case  is  for  all  prac- 
tical purposes  in  the  position  it  would  have 
been  in  if  the  witness  were  permanently  out 
of  the  reach  of  the  court,  or  dead.  In  the 
case  at  bar  the  defendant  objected  to  a  contin- 
uance till  the  witness  returned,  when  asked 
for  by  the  prosecution,  and  twice  refused  to 
accede  to  the  suggestion  of  the  court,  that  the 
trial  should  be  postponed.  In  admitting  the 
evidence  the  trial  court  exercised  its  dis- 
cretion wisely.  In  now  endeavoring  to  ob- 
tain a  retrial  the  defendant  is,  in  eftect,  ask- 
ing for  what  he  refused  in  the  court  below, 
namely,  a  trial  with  the  witness  present. 
There  is  little  in  his  position  to  recommend  it. 
In  the  eaae  of  Motes  v.  U.  S.  178  U.  S.  458, 
474,  20  S.  Ct.  993,  44  U.  S.  (L.  ed.)  1150, 
where  a  witness  for  the  government  who  had 
been  in  custody  was  allowed  to  escape, 
though  it  was  not  shown  that  [429]  he  had 
gone  beyond  the  jurisdiction  of  the  court,  the 
admission  of  his  former  testimony  was  held 
to  be  error.  The  court  held  that  former  tes- 
timony in  a  criminal  case  should  not  be  ad- 
mitted ''when  it  does  not  appear  that  the  wit- 
ness was  absent  by  the  suggestion,  conniv- 
ance or  procurement  of  the  accused,  but  does 
appear  that  his  absence  was  due  to  the  negli- 
gence of  the  prosecution."  In  the  case  at  bar 
ve  think  that  the  prosecution  was  not  negli- 
gent. True,  it  was  known  that  the  witness 
intended  to  leave  the  Territory.  But  he  was 
an  enlisted  man  in  the  forces  of  the  United 
States  stationed  in  this  Territory  who,  be- 
cause of  the  illness  of  his  wife,  was  going 
to  the  mainland  on  a  limited  furlough,  and 
was  under  the  obligation  of  the  service  to 
return  upon  its  expiration.  tJnder  the  cir- 
eumstanoes  we  think  the  prosecution  was  not 


obliged  to  detain  the  man  by  subpoena  or  un- 
der the  statute  relating  to-  the  detention  of 
witnesses  in  criminal  eases.  If  the  case 
could  not  be  postponed  until  the  return  of 
the  witness  justice  required  that  the  testi- 
mony given  by  the  witness  at  the  former  .trial 
should  be  admitted. 

The  evidence  in  the  case  was  conflicting,  but 
the  jury,  of  course,  were  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
their  testimony.  There  was  aniple  evidence 
to  sustain  the  verdict. 

The  exceptions  are  overruled. 

QuABLBS,  J.  (diieeniing) . — I  am  unable  to 
concur  in  the  conclusion  reached  by  the  ma- 
jority, but  do  concur  in  the  conclusion  of  the 
majority  that  section  3821  R.  L.  relating  to 
the  admissibility  of  depositions,  does  not  ap- 
ply to  the  case  at  bar. 

In  my  opinion  the  evidence  of  the  witness 
Derda  was  not  admissible.  All  of  the  author- 
ities agree  that  the  evidence  [480]  given  by 
a  witness  at  a  former  trial  is  only  admissible 
as  secondary  evidence  in  cases  of  necessity. 
The  evidence  of  said  witness  was  material, 
and  to  show  its  materiality  I  shall  briefly 
refer  to  the  principal  points  in  the  evidence 
as  shown  by  the  record.  The  vital  question 
in  the  case  is  whether  or  not  the  defendant 
struck  the  prosecuting  witness  Terry  a  blow 
and  thereby  assaulting  and  knocked  him 
down.  On  this  point  five  witnesses,  besides 
the  witness  Derda,  testified  to  having  seen 
the  assault  or  blow  struck.  The  prosecuting 
witness  Terry  testified  that  he  did  not  see 
the  party  who  struck  him — did  not  know  who 
struck  him.  The  witness  Yarrick,  who  was 
standing  immediately  in  front  of  Terry  when 
the  latter  was  struck,  facing  Terry  and  talk- 
ing to  him,  did  not  see  the  party  who  struck 
the  blow.  On  behalf  of  the  prosecution  the 
witness,  Hiram  Kerr,  testified  that  he  saw 
the  defendant  strike  Terry  and  that  defend- 
ant hit  Terry  on  the  back  of  his  head  and 
the  latter  fell  on  his  back.  The  statement  of 
itself  is  inconsistent  and  improbable,  iand  the 
witness  Kerr,  on  cross-examination,  admitted 
hkving  changed  his  evidence  in  several  ma- 
terial matters  from  what  it  was  at  the  former 
trial.  The  absent  witness  testified  at  the 
former  trial  that  he  saw  the  defendant  strike 
the  prosecuting  witness  Terry,  but  the  evi- 
dence shows  that  he  was  a  stranger  to  the 
defendant,  as  does  that  of  nearly  all  of  the 
witnesses.  On  the  other  hand  the  defendant 
testified  positively  that  he  did  not  strike  the 
prosecuting  witness  Terry  and  was  not  near 
him  at  the  time  he  was  struck.  Richard  F. 
Moorhead,  Emmil  Wagner,  Jack  Hill  and 
Matthew  M.  Kearney,  each  and  all  testified 
that  they  saw  the  prosecuting  witness  Terry 
when  He  was  struck  and  knocked  down;  that 
the  defendant   did   not   strike    Terry;    that 
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Terrv  was  struck  by  a  tall  slender  man  who 
walked  down  Hotel  street  £wa  way  a  short 
distance  and  then  crossed  over  Hotel  street 
to  the  alley  leading  to  the  Bijou  theater.  The 
appearance  and  build  of  thia  man,  being 
[431]  tall  and  slender,  was  in  striking  con- 
trast with  that  of  the  deCendant,  who  was 
heavy  and  stockily  built  and  not  so  tall.  The 
overwhelming  weight  of  the  testimony  is  to 
the  eiTect  that  the  defendant  did  not  conunit 
the  assault  charged  against  him,  yet  under  the 
rule  established  by  appellate  courts  that  a 
verdict  in  a  criminal  case  will  not  be  reversed 
when  the  evidence  is  conflicting  and  there  is 
a  scintilla  of  evidence  supporting  the  verdict, 
harsh  as  the  rule  appears,  prevents  a  reversal 
on  the  ground  that  the  verdict  is  contrary 
to  the  weight  of  the  evidence.  Theee  observa- 
tions show  the  importance  of  the  evidence  of 
the  witness  Derda  against  the  defendant,  and, 
if  that  evidence  was  improperly  admitted, 
an  affirmance  of  the  judgment  upon  the  ver- 
diet  could  not  be  had  upon  the  idea  that  the 
jury  would  have  found  the  same  verdict  even 
if  the  evidence  of  Derda  had  not  been  admit- 
ted. If  wrongfully  admitted  the  admission 
of  Derda's  evidence  was  clearly  prejudicial 
error  which  of  itself  necessitates  a  reversal 
and  a  new  trial. 

The  position  taken  in  the  majority  opinion 
that  forsooth  the  defendant  made  an  objection 
to  the  manner  in  which  the  jury  was  being 
selected  and  the  trial  judge  then  offered  to 
continue  the  case  two  weeks  and  the  prosecu- 
tion asked  that  it  go  over  for  a  little  longer 
time  or  until  after  the  13th  of  December,  to 
which  the  defendant  failed  to  agree,  is  not 
sufficient  excuse  upon  which  to  predicate  the 
admission  of  evidence  not  otherwise  admis- 
sible. Nor  was  the  suggestion  made  by  the 
trial  judge  during  the  trial,  that  the  case 
could  be  continued  until  Derda's  return  and 
the  failure  of  the  defendant  to  agree  thereto, 
sufficient  upon  which  to  predicate  the  admis- 
sion of  evidence  not  otherwise  admissible.  To 
my  mind  the  idea  seems  novel  that  it  is  the 
duty  of  the  defendant  to  prepare  or  help  to 
prepare  the  case  against  himself.  Such  may 
be  correct  practice,  but  to  the  writer,  if  .it 
be,  it  is  certainly  something  heretofore  im- 
known  to  him. 

A  careful  perusal  of  the  record,  which  is 
very  lengthy,  [432]  consisting  of  more  than 
400  typewritten  pages,  convinces  me  that 
many  of  the  rulings  of  the  court  in  admitting 
evidence  over  the  objections  of  the  defendant, 
and  to  which  some  of  the  exceptions  go,  were 
erroneous.  A  number  of  the  exceptions  go 
to  the  admission  of  evidence  given  by  the 
prosecuting  witness  Terry  -and  the  witness 
Alfred  Mia,  tracing  the  actions  and  move- 
ments of  the  prosecuting  witness  from  the 
time  that  he  reached  Honolulu  from  Pearl 
Harbor  at  4:55  P.  m.  on  the  day  of  the  As- 


sault up  to  the  time  of  the  assault.  Such 
evidence  to  my  mind  was  immaterial.  But 
the  prosecution  dbnnected  it  .with  statementa 
made  by  these  two  witnesses  showing  that  at 
a  number  of  times  during  the  evening  they 
saw  the  defendant  Curran,  and  their  evidence 
had  a  tendency  to  show  that  Curran  was 
shadowing  the  prosecuting  witness.  Their 
statements,  however,  are  flatly  contradicted  by 
Curran  and  by  the  witnesses  Max  Lange  and 
Walter  A.  Wood,  showing  that  the  defendant 
was  at  the  Criterion  bar  at  the  corner  of 
Hotel  and  Bethel  streets  from  4  to  6  P.  M. 
on  the  said  day,  while  the  witness  William 
Arm  stead  and  the  defendant  testified  that  the 
defendant  was  at  said  Criterion  bar  from  a 
little  after  4  p.  M,  to  8  p.  k.  on  the  said  day. 
On  this  particular  point  again  we  find  the 
weight  of  the  evidence  decidedly  against  the 
contention  of  the  prosecution  and  in  favor  of 
the  defendant. 

This  brings  us  to  the  principal  question  in 
this  case.  We  have  no  statute  making  the 
evidence  of  an  absent  witness,  given  at  a 
former  trial,  admissible  at  a  later  trial,  and 
hence  if  admissible  it  must  be  so  under  the 
common  law  which  is  in  full  force  in  this 
jurisdiction  where  a  rule  of  the  common  law 
relating  to  substantive  right  is  binding  upon 
this  court  until  changed  by  statute  (Ma- 
caulay  v.  Schurmann,  22  Hawaii  140).  All 
of  the  authorities  agree  that  if  the  evidence 
of  a  witness  given  at  a  former  trial  in  the 
same  case  be  admitted  on  some  rule  of  the 
common  law  or  statute  making  it  admissible, 
that  the  constitutional  right  of  the  defendant 
[433]  to  confront  and  cross-examine  the  wit- 
ness is  not  violated  he  having  had  the  oppor- ' 
tunity  of  confrontation  and  cross-examination 
at  the  former  trial.  Hence  the  question  before 
us  is  to  be  decided  entirely  outside  of  the 
constitutional  question.  I  shall  briefly  re- 
view some  of  the  authorities,  English  and 
American,  touching  the  question  under  con- 
sideration. 

"It  is  an  incontrovertible  rule,  that  when 
the  witness  himself  may  be  produced  his  depo- 
sition cannot  be  read,  for  it  Is  not  the  bc^st 
evidence.  But  the  deposition  of  a  witness 
may  be  read  not  only  where  it  appears  that 
the  witness  is  actually  dead,  but  in  all  cases 
when  he  is  dead  for  all  purposes  of  evidence; 
as  where  diligent  search  has  been  made  for 
the  witness,  and  he  cannot  be  found,  where 
he  resides  in  a  place  beyond  the  jurisdiction 
of  the  court,  or  where  he  has  I>ecome  luna- 
tic or  attained"  (1  Starkie's  Evidence  310, 
311). 

In  Buller's  Law  of  Nisi  Priufl  242,  it  is 
said:  "And  by  1  &  2  P.  &  M.  c  13  and  2  &  3 
P.  &  M.  c.  10  justices  of  the  peace  shall  ex- 
amine of  persons  brought  before  them  for 
felony,  and  of  those  who  brought  them,  and 
certify  such   exclamation   to   the  next   gaol 
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dcli^eiy;  but  the  examination  of  the  pris- 
oner shall  be  without  oath,  and  the  others 
upon  oath,  and  these  examinations  shall  be 
read  against  the  offender  upon  an  indictment, 
if  the  witness  be  dead." 

It  was  a  rule  of  the  common  law  that  if 
a  witness  be  dead  or  be  diligently  sought  for 
and  cannot  be  found  (the  same  as  dead  to 
the  party  desiring  his  evidence)  his  deposi- 
tion, taken  in  a  case  inrolving  the  same  mat- 
ters and  between  the  same  parties,  is  admis- 
sible.   Godbolt  326;  Bull.  N.  P.  239. 

"ETidence  giv^i  by  a  witness  in  a  previous 
action  is  relevant  for  the  purpose  of  proving 
the  matter  stated  in  a  subsequent  proceeding, 
or  in  a  later  stage  of  the  same  proceeding, 
when  the  witness  is  dead,  or  is  mad,  or  so 
ill  that  he  will  probably  never  be  able  to 
travel,  or  is  kept  out  of  the  way  by  the  ad- 
verse party,  or  in  civil,  but  not,  it  seems,  in 
criminal  cases,  is  out  of  the  jurisdiction  of 
the  court,  or,  [434]  perliaps,  in  civil,  but  not 
in  criminal,  cases  when  he  cannot  be  found" 
(Stephen's  Evidence,  Art.  32). 

Stephen  cites  as  supporting  the  rule  Rex 
V.  Hogg,  6  C.  &  P.  176,  25  E.  C.  L.  341;  Reg. 
V.  Scaife,  5  Cox  C.  C.  (Eng.)  243,  244;  Fry 
V.  Wood,  1  Atk.  (Eng.)  444.  To  the  same 
effect  is  the  decision  in  Lord  Morly's  case 
decided  in  the  year  1866  and  reported  in  Kel. 
53,  55,  and  the  decision  in  Beg.  v.  Hagan, 
decided  in  1837,  reported  in  8  G.  &  P.  167, 
34  £.  C.  U  338. 

In  Reg.  ▼.  Scaife,  supra,  Scaife  was  indicted 
with  two  others  on  the  charge  of  larceny. 
One  of  the  defendants,  Smith,  it  appears,  con- 
trived to  get  a  witness,  one  Ann  Gamett,  who 
had  been  examined  before  the  magistrate 
upon  the  committal  of  the  prisoners,  to  ab- 
sent herself  from  the  trial.  Her  deposition 
was  admitted  against  all  of  the  defendants. 
The  court  of  Queen's  Bench  in  1851  reversed 
the  judgment  as  against  Scaife  and  his  co- 
defendant,  other  than  Smith,  upon  the  ground 
that  the  deposition  of  said  Ann  Garnett  was 
improperly  admitted  in  evidence.  Lord  Camp- 
bell, chief  justice,  in  commenting  upon  the 
admission  of  the  deposition,  said:  "Then, 
is  such  a  document  admissible  against  a  pris- 
oner without  proof  either  that  the  deponent 
is  dead,  or  that  he  is  kept  away  by  the  con- 
trivance of  the  prisoner,  upon  the  bare  ground 
that  the  witness  is  absent  and  cannot  be 
found?  No  case  has  gone  so  far  hitherto, 
and  I  should  be  sorry  that  we  should  now 
make  a  precedent,  which  might  have  Uhe  ef- 
fect of  depriving  the  accused  person  of  the 
advantage  of  having  the  witnesses  against 
him  examined  personally  in  the  presence  of 
the  jury,  with  full  liberty  for  the  accused 
to  examine  upon  all  matters  whioh  may  be 
material  to  his  defense."  In  the  same  case 
Coleridge,  J^  said:  "Before  the  recent  stat- 
ute (11  &  12  Vict.  c.  42),  the  deposition  of 


an  absent  witness  waa  only  admissible  in 
case  of  the  death  of  the  witness,  or  his  ab- 
sence being  procured  by  the  prisoner.  All 
other  cases  were  in  one  category,  and  the 
depositions  of  absent  witnesses  were  inad- 
missible. [435]  The  recent  statute  (11  &  12 
Vict.  c.  42)  took  the  case  of  sickness  such  as 
to  incapacitate  the  witness  from  traveling 
out  of  that  category,  and  classed  it  with  the 
two  other  excepted  cases.'  In  the  same  case 
Erie,  J.,  said:  "As  regards  the  two  prison- 
ers Scaife  and  Rooke,  the  admissibility  pf 
this  document  rests  only  upon  the  absence  of 
the  witness.  There  is  no  valid  authority 
that  that  is  sufficient  to  make  a  deposition 
of  this  kind  receivable  in  evidence." 

Phillipps  on  Evidence,  pp.  368,  369,  says: 
''Before  the  statutes  of  Philip  and  Mary,  a 
deposition  taken  before  a  justice  of  the  coun- 
ty, where  a  felony  was  committed,  would  not 
have  been  evidence,  even  though  the  witness 
had  died,  or  was  unable  to  travel." 

"The  deposition  of  a  witness,  taken  upon 
oath,  in  the  pres^ice  of  a  prisoner,  who  has 
been  brought  before  the  magistrate  on  a 
charge  of  felony,  may  be  given  in  evidence  on 
the  trial  of  an  indictment  for  the  same  felony, 
if  it  be  proved  on  oath,  to  the  satisfaction  of 
the  court,  that  the  informant  is  dead,  or  pre- 
vented by  sickness  from  attending,  or  that 
he  is  kept  away  by  the  means  and  contrivance 
of  the  prisoner;  provided  also,  that  the  depo- 
sition, offered  in  evidence,  is  proved  to  be 
the  same  as  was  sworn  before  the  justice, 
without  any  alteration." 

The  common-law  rule  as  to  admitting  the 
deposition  of  an  absent  witness,  as  amended 
by  the  fStat.  Geo.  4,  c  65,  is  stated  in  2 
Starkie's  Ev.  383,  as  to  preliminary  proof, 
laying  the  predicate  therefor,  to  be  as  fol- 
lows: 

"It  must  also  be  previously  proved  that 
the  witness  is  dead ;  or  that  he  has  been  kept 
away  by  the  practices  of  the  prisoner,  or, 
as  has  been  said,  that  he  is  unable  to  travel. 
It  seems,  however,  to  be  very  doubtful  wheth- 
er the  mere  casual  and  temporary  inability 
of  the  witness  to  attend  in  a  criminal  ease, 
be  a  sufficient  ground  for  admitting  his  depo- 
sition, which  affords  evidence  of  a  nature 
much  less  satisfactory  than  the  testimony 
of  a  witness  examined  viva  voce  in  court,  and 
which  might  be  procured  at  another  time  if 
the  trial  were  postponed."  To  the  same  effect 
is  the  text  in  3  Russell,  Cr.  466. 

[436]  I  have  been  unable  to  find  any  text 
writer  or  any  English  decision  to  the  effect  that 
prior  to  the  colonization  of  America  proof  of 
the  temporary  absence  of  a  witness  furnished 
a  sufficimit  predicate  at  common  law  for  in- 
troducing his  evidence  given  at  a  former 
trial,  but  the  English  decisions  are  all  to  tho 
contrary  under  the  conmion  law,  and  thi^  is 
especially  so  in  criminal  cases.    Not  even  by 
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statutory  amendments  have  the  exceptions  to 
the  rule  against  introducing  such  evidence 
been  extended  in  England  so  as  to  admit  such 
evidence  on  the  bare  showing  of  temporary 
absence.  Some  of  the  American  States  have 
adopted  statutes  broad  enough  to  admit  such 
evidence  and  to  support  the  rule  adopted  by 
the  trial  court,  and  sanctioned  in  the  majori- 
ty opinion,  that  the  evidence  of  said  witness 
Derda  was  admissible  on  showing  that  he 
was  temporarily  absent  from  this  jurisdiction 
and  soon  to  return.  Our  legislature  might 
have  changed  the  common-law  rule  in  this 
regard  by  making  the  evidence  of  a  witness 
given  at  a  former  trial  and  reported  by  the 
official  stenographer  admissible  in  evidence 
at  a  succeeding  trial  when  the  presence  of 
the  witness  at  a  succeeding  trial  could  not 
for  any  reason  be  obtained,  but  it  has  not 
done  so.  Many  States  have  enacted  such  a 
statute,  among  others  the  following:  Cali- 
fornia (Hicks  V.  Lovell,  64  Cal.  14,  22,  27 
Pac.  942,  49  Am.  Rep.  679;  People  v.  Plyler, 
126  Cal.  379,  58  Pac.  904) ;  Georgia  {Eagle, 
etc.  Mfg.  Co.  V.  Welch,  81  Ga.  444,  448); 
Idaho  (Territory  v.  Evans,  2  Idaho  651,  23 
Pac.  232,  7  L.R.A.  646) ;  Kansas  (NeW  v. 
Smith,  94  Kan.  6,  Ann.  Cas.  1917B  362,  145 
Pac.  880,  L.R.A.1915F  771) ;  Kentucky  (Siev- 
ers-Carson  Hardware  Co.  v.  Curd,  71  S.  W. 
506) ;  Maine  (Edgerley  v.  Appleyard,  110  Me. 
337,  Ann.  Cas.  1914D  474,  86  Atl.  244;  State 
V.  Frederic,  69  Me.  400) ;  Missouri  (Ratliff  v. 
Quincy,  etc.  R.  Co.  131  Mo.  App.  118,  110  S. 
W.  606) ;  Montana  (Mette,  etc.  Distilling  Co. 
V.  Lowrey,  39  Mont.  124,  132,  124  Pac.  124)  ; 
Xew  York  (Fortunato  v.  New  York,  74  App. 
Div.  441,  77  N.  Y.  S.  575;  People  v.  Elliott, 
172  N.  Y.  146,  64  N.  E.  887,  60  L.R.A.  318; 
Shaw  V.  New  York  E.  R.  Co.  187  N.  Y.  186, 

79  N.  E.  984,  concurring  opinion  of  Follet,  J., 
in  Mutual  L.  Ins.  Co.  v.  Anthony,  [437]  60  Hun 
101,  4  N.  Y.  S.  501) ;  Oregon  (Beard  v.  Royal 
Neighbors  of  America,  60  Ore.  41,  44, 118  Pac. 
171 ) ;  Pennsylvania  ( Com.  v.  Cleary,  148  Pa. 
St.  26,  23  Atl.  1110);  Utah  (State  v.  Hill- 
strom,  46  Utah  341,  150  Pac.  935;  State  v. 
King,  24  Utah  482,  68  Pac.  418,  01  Am.  St. 
Rep.  808)  ;  Wtlshington  (Knutson  v.  Mo«,  72 
Wash.  290,  130  Pac.  347);  West  Virginia 
(Bare  v.  Victoria  Coal,  etc.  Co.  73  W.  Va.  632, 

80  S.  E.  941 ) . 

Colorado  has  a  provision  in  its  constitution 
authorizing  the  taking  of  depositions  and 
their  use  in  criminal  cases.  In  Ryan  v. 
People,  21  Colo.  119,  40  Pac.  776,  it  was  held 
that  the  provision  being  a  modification  of  the 
general  rule  that  upon  final  trial  the  accused 
must  be  confronted  with  the  witness  against 
him  all  of  the  requirements  as  to  the  taking 
of  such  depositions  must  be  strictly  complied 
with  unless  waived  by  th^  accused.  Decisions 
from  the  States  adopting  such  statutes  are 
not   authority   here   where   the   question   is 


whether  or  not  the  admission  of  Derda's  evi- 
dence is  authorized  at  the  common  law.  1 
Greenleaf  Ev.  Sec.  163,  is  often  cited  as  sas* 
•taining  the  admissibility  of  evidence  when  the 
witness  cannot  be  found.  Tliat  Authority  and 
decisions  holding  the  same  thing  are  not  au- 
thority authorizing  the  admission  of  Derda's 
evidence  for  the  reason  that  Derda  could  be 
found;  his  whereabouts  were  known,  and  his 
return  to  this  jurisdiction  was  to  take  place 
within  a  few  days  after  the  commencement  of 
the  trial.  There  are  numerous  decisions  hold- 
ing that  under  such  circumstances  the  party 
desiring  his  evidence  should  move  for  a  post- 
ponement of  the  trial.  The  bare  suggestion 
that  a  trial  be  postponed  is  not  an  application 
for  a  postponement.  The  matter  of  postpon- 
ing a  trial  is  largely  in  the  discretion  of  the 
trial  court,  as  has  been  held  by  tiiis  court 
(Waldeyer  v.  Wailuku  Sugar  Co.  19  Hawaii 
245),  and,  as  heretofore  suggested,  a  mere 
oral  request  by  the  prosecuting  attorney,  or 
a  suggestion  by  the  court,  although  not  agreed 
to  by  the  defendant,  does  not  waive  any  right 
as  to  postponement  or  as  to  the  admisai- 
billty  of  evidence  if  the  trial  proceeds.  An 
[438]  application  for  a  postponement  must  be 
made  on  a  proper  showing.  The  learned 
author  in  1  Greenleaf  Ev.  Sec.  163,  cites,  as 
sustaining  the  proposition  that  if  a  witness 
who  testified  at  a  former  trial  cannot  be  found 
his  evidence  is  admissible,  the  following: 
Bull.  N.  P.  239,  242;  Starkic's  Ev.  264;  12 
Vin.  Abr.  107,  A,  b.  31;  Godb.  326,  and  Rex. 
V.  Eriswell,  3  T.  R.  (Eng.)  707,  721.  None  of 
the  authorities  cited  sustains  the  rule  in  a 
criminal  case  in  the  absence  of  a  statute. 
Professor  Wigmore,  in  his  edition  of  Green- 
leaf on  Evidence  (Vol.  1,  Sec.  163f,  16  ed.), 
says,  inter  aiia:  "So  far  as  confrontation  is 
concerned,  then,  the  only  question  is  whether 
it  can  be  had  under  the  circumstances  of  the 
case;  if  it  can  be,  it  must  be;  if  not,  it  may 
be  dispensed  with;"  and  (in  Sec  163g>, 
**Mere  absence,  however,  may  not  be  sufficient, 
and  it  is  usually  said  that  a  residence  or  an 
absence  for  a  prolonged  or  uncertain  time  is 
netsessary."  It  does  not  seem  correct  or  logi- 
cal to  say  that  a  witness  whose  wlMreabouts 
is  known  and  whose  presence  at  tlie  place  of 
trial  is  to  take  place  within  a  few  days  mak^s 
it  impossible  to  have  the  witness  in  person 
at  the  trial.  Consequently,  under  such 
circumstances,  the  rule  laid  down  by  Pro- 
fessor Wigmore  in  Sec.  163g,  supra,  does  not 
sustain  the  rule  adopted  in  the  majority  opin- 
ion. Professor  Wigmore  cites  in  a  note  to 
Sec.  163g,  supra,  to  sustain  the  proposition 
that  temporary  absense  is  not  sufficient  to  au- 
thorise the  admission  of  evidence  given  at  a 
former  trial,  the  following  decisions:  Fry  v. 
Wood,  1  Atk.  (Eng.)  445;  Roe  v.  Jones,  3  L. 
C.  Rep.  5€;  Sutor  v.  McLean,  18  U.  G.  (^  B. 
492;  Mims  v.  Sturtevant,  36  Ala.  686.    In  Fry 
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y.  Wood,  supra,  tlie  parties  agreed  that  a  de- 
position taken  in  a  chancery  case  could  btt 
used  in  a  case  at  law  between  the  same  parties, 
the  witness  being  dead  or  sick  or  out  of  the 
Kingdom.  A  long  line  of  Alabama  cases,  in- 
cluding Mims  V.  Sturtevant,  supra,  establish 
the  rule  beyond  question  that  the  temporary' 
absenee  of  a  witness  is  not  a  sufficient  pi^i- 
cate  to  authorize  the  [4)9]  introduction  of 
his  evidence  given  at  a  former  trial.  In  2 
Wigmore  £v.  Sec.  1402,  it  is  said,  inter  alui: 

'*The  principle  upon  which  depositions  and 
former  testimony  should  be  resorted  to  is  the 
simple  principle  of  necessity, — t.  e.  the  ab- 
sence of  any  other  means  of  utilizing  the  wit- 
ness' knowledge.  If  his  testimony  given  anew 
in  court  cannot  be  had  it  will  be  lost  entirely 
for  the  purposes  of  doing  justice  if  it  is  not 
received  in  the  form  in  which  it  survivtss  and 
can  be  had.  The  only  inquiry,  then,  need  be: 
Is  his  testimony  in  court  unavailable?  We 
may  of  course  distinguish  further  between 
t^timony  unavailable  by  any  means  what- 
e?er  and  testimony  unavailable  without  seri- 
ous inconvenience.  The  common  law  rulings 
certainly  stopped  at  unavailability  of  the 
former  sort;  conditions  of  the  latter  sort  rest 
wholly  on  statutory  sanction." 

A  statute  in  Georgia  authorizes  the  intro- 
duction of  evidence  given  by  a  witness  at  a 
former  trial  when  his  presence  is  unavailable 
(Atlanta  Air-Line  R.  Co.  v.  Gravitt,  98  Qa. 
369,  20  S.  £.  550,  44  Am.  St.  Rep.  145,  26 
L.R.A.  553). 

Before  referring  to  other  decisions  I  will 
briefly  review  the  principal  authorities  re- 
lied on  to  support  the  majority  conclusion  in 
this  case.  In  People  v.  Bird,  132  Cal.  281,  64 
Pac.  259,  the  witness  was  dead.  What  the 
cottrt  said  as  to  the  rUle  at  common  law  when 
a  witness  was  out  of  the  jurisdiction  was 
purely  ohiter,  as  a  statute  of  California  per- 
mitted the  use  of  evidence  given  at  a  former 


the  tight  at  the  foriner  trial  to  iuUy  and  fair- 
}y  crdfls-examhie  the  witness.  This  contention 
was  overmled.  As  I  read  that  case  it  is  not 
atrthcrity  for  the  introdoction  of  the  evidence 
giv^  at  a  former  trial  by  a  witness  tempo* 
rarily  out  of  the  jurisdiction.  In  State  v. 
HefTeman,  24  S.  J>.  1,  123  N.  W.  87,  140  Am. 
St.  Rep.  764,  25  L.R.A.(N.S.)  876,  it  does  not 
appear  whether  the  witness  was  permanently 
or  temporarily  absent.  The  case  was  dis- 
cussed and  appears  to  have  been  decided 
principally  upon  the  constitutional  question 
of  confrontation  and  croes-'exaoaination.  In 
Stote  V.  Brown,  162  la.  427,  432,  132  N.  W. 
862,  the  evidAnee  of  a  witness  at  the  former 
trial  was  admitted  on  a  showing  that  the  wit- 
ness was  out  of  the  State  and  in  another  State. 
No  showing  was  made  as  to  whether  his  aS- 
sence  was  permanent  or  temporary.  The  de- 
position was  admitted  under  a  provision  of  the 
Iowa  code.  In  Henwood  v.  People,  57 
Colo.  544,  Ann.  Cas.  1916A  1111,  143  Pac. 
378,  the  evidence  given  by  two  absent  wit- 
nesses at  &  former  trial,  both  of  whom 
had  left  the  State  and  continued  out  of 
its  jurisdiction,  was  admitted  without  objec- 
tion on  the  part  of  the  defendant.  No  show- 
ing appears  to  have  been  made  as  to  whether 
the  absence  of  the  witnesses  was  permanent 
or  temporary.  The  case  was  decided  mainly 
upon  the  constitutional  question.  In  Warren 
▼.  State,  6  Okla.  Grim.  1,  5,  115  Pac.  812,  34 
Lf.R.A.(N.S.)  11^1,  the  absent  witness  had 
left  the  State  and  gone  to  another  State*— 
whether  permanently  or  temporarily  does  not 
appear.  The  ease  of  Territory  v.  Bvans,  2 
Idaho  627,  was  decided  upon  a  statute  author^ 
izing  the  use  of  the  evidence  of  the  absent 
witness  given  at  a  former  trial.  This  case, 
although  cited  in  the  majority  opinion  and  in 
a  number  of  decisions  as  sustaining  the  rule 
contended  for  on'  behalf  of  the  prosecution, 
was  expressly  overruled  by  the  supreme  court 


trial  under  the  circumstances.    In  People  v.    •of  Idaho  in  State  v.  Potter,  6  Idaho  584,  57 


Droste,  169  Mich.  66,  125  N.  W.  87,  the  absent 
witness  was  sick  at  home  and  could  not  at- 
tend. The  defendant  had  refused  to  go  to  her 
home  to  be  present  at  the  taking  of  the  depo- 
sition and  have  the  opportunity  to  cross- 
examine.  In  State  v.  Walton,  53  Ore.  557,  99 
Pac  431,  101  Pac.  389,  102  Pac.  173,  one  wit- 
ness was  dead,  the  other  beyond  the  jurisdic- 
tion of  the  court — ^whether  permanently  or 
temporarily  does  not  appear.  The  court  only 
considered  the  constitutional  question  of  con- 
frontation and  cross-examination.  This  de- 
cision also  was  under  a  statute  making  the 
eridence  given  at  a  former  trial  admissible. 
In  State  v.  Moeller,  24  N.  D.  165,  138  N.  W. 
981,  the  witness  was  shown  U>  be  [440]  out  of 
the  State,  but  whether  permanently  or  tempo- 
rarily did  not  appear.  The  principal  objec- 
tion to  the  introduction  of  his  evidence  given 
it  a  former  trial  was  that  accused  was  denied 
Ann.  Gas.  1918A — 16. 


Pac.  431.  In  King  v.  McCarthy,  54  Minn. 
190,  55  N.  W.  960,  it  appears  that  the  absent 
witness  [441]  had  left  the  State  and  located 
in  St.  Louis,  Missouri,  and  was  there  engaged 
in  business.  The  court  in  that  case  (p.  195) 
said :  ''Anything  which  will  reasonably  satis- 
fy the  court  that  the  absent  witness  is  not 
likely  to  return  within  the  jurisdiction  of  the 
State  may  be  admitted.  See  Wyatt  v.  Bate- 
man,  7  0.  ft  P.  586,  32  E.  C.  L.  642;  Austin 
V.  Rumsey,  2  G.  A;  K.  (Eng.)  786;  also  Prince 
V.  Blackburn,  2  East  (Eng.)  250."  The  cases 
cited  in  the  quotation  from  King  v.  McCarthy 
were  cases  involving  the  discretion  of  the  trial 
court  in  admitting  evidence  of  the  handwrit- 
ing of  an  attesting  witness  to  a  deed  or  other 
instrument  when  the  witness  is  absent  from 
the  jurisdiction.  In  Thornton  ▼.  Britton, .  144 
Pa.  St.  126,  22  Atl.  1048,  the  deposition 
of  a  witness  eighty-seven  years  old,  infirm  and 
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confined  to  his  room,  taken  in*  a  previous 
action  between  the  same  parties  about  the 
same  subject-matter,  was  held  admissible,  in 
the  discretion  of  the  court,  the  intimation 
being  that  it  would  not  be  admissible  in  a 
criminal  case.  In  Putnal  v.  State,  56  Fla.  86, 
47  So.  864,  the  absent  witness  was  of  nomadic 
habits,  in  the  town  for  only  two  or  three  days, 
and  parting  hence,  whither  no  one  knew.  In 
Pope  V.  State,  183  Ala.  61,  63  So.  71,  the 
whereabouts  of  the  absent  witness,  whose  evi* 
dence  was  offered  by  the  defendant  and  re- 
fused, was  unknown;  the  defendant  had  used 
diligent  efforts  to  have  him  subpoenaed;  the 
circumstances  tended  to  show  that  he  might 
have  been  the  guilty  party,  and  had  fled  the 
State.  In  Harwell  v.  State,  12  Ala.  App.  26o, 
68  So.  500,  diligence  had  been  used  to  procure 
the  attendance  of  the  absent  witness.  In  Poe 
▼.  State,  59  Ark.  172,  129  S.  W.  292,  it  appears 
that  the  rule  has  been  established  in  Ar- 
kansas by  a  long  line  of  decisions,  that  the 
evidence  given  at  a  former  trial  by  a  witness 
who  "is  dead,  beyond  the  jurisdiction  of  the 
«ourt,  or  on  diligent  inquiry  cannot  be  found, 
may  be  introduced."  In  Meldrum  v.  State, 
23  Wyo.  12,  146  Pac.  696,  600,  the  evidence 
given  by  three  absent  witnesses  at  a  former 
trial  was  admitted,  it  [442]  being  proven  that 
one  of  the  witnesses  was  dead  and  the  other 
two  in  California,  diligence  being  used  to  pro- 
cure the  attendance  of  the  witnesses.  In 
State  V.  McXamara,  60  Ark.  400,  30  S.  W. 
762,  the  court  cites  Greenleaf  Ev.  Sec.  163, 
to  show  that  the  common-law  rule  admitted 
-evidence  formerly  given  when  it  was  admitted 
that  the  witness  was  out  of  the  State  or  could 
not  be  found,  but  overlooks  the  fact  that  the 
rule  applied  under  the  common  law  only  to 
<;ivil  cases  and  not  to  criminal  cases.  In  Hill 
V.  Winston,  73  Minn.  80,  76  N.  W.  1030,  it 
was  shown  that  the  absent  witness  lived  in 
Wisconsin  when  he  testified  at  the  former 
trial,  was  in  Wisconsin  at  the  time  of  th^ 
latter  trial  and  then  claimed  his  home  to  be 
in  Wisconsin.  His  evidence  at  the  former 
trial  was  admitted,  the  court  saying,  inter 
alia:  "Anything  which  will  reasonably  tend 
to  satisfy  the  court  that  the  absent  witness 
is  not  likely  to  return  within  the  jurisdic- 
tion of  the  State  may  be  admitted." 

"In  addition  to  tiie  long  line  of  Alabama 
cases  holding  that  the  absence  of  a  witness 
from  the  jurisdicticm  at  the  time  of  a  second 
trial  does  not  furnish  a  sufiieient  predicate 
for  admitting  his  evidence  given  at  a  former 
trial,  unless  his  absence  from  the  jurisdiction 
is  shown  to  be  permanent^  see  Berney  v. 
Mitchell,  34  N.  J.  L.  337 ;  Gerhauser  v.  North 
British,  etc.  Ins.  Co.  7  Kev.  174;  Vandewege 
T.  Peter,  83  Neb.  140,  143,  119  N.  W.  226; 
State  v.  Houser,  26  Mo.  431. 

In  Kirchner  y.  Laughlin,  6  N.  M.  365,  368, 
23  Pac.  175,  it  is  h^d  that  the  evidence  of  a 


witness  at  a  former  trial,  taken  by  the  court 
stenographer,  is  hearsay  evidence  in  the  ab- 
sence of  a  statutory  provision  declaring  it  to 
be  evidence.  A  statute  in  Alabama  permitted 
the  accused  to  take  depositions  in  certain 
cases.  The  accused  took  some  depositions 
but  did  not  offer  them  in  evidence ;  the  State 
offered  them  and  the  trial  court  admitted 
them.  This  was  held  to  be  reversible  error 
{Anderson  v.  State,  89  Ala.  12,  7  So.  429). 
In  State  v.  Chambers,  44  La.  Ann.  603,  10  So. 
886,  the  deposition  of  a  sick  witness  was 
[443]  taken  on  petition  of  the  district  at- 
torney in  the  presence  of  the  accused,  no  stat- 
ute authorizing  the  taking  of  the  deposition. 
The  admission  of  the  deposition  was  reversible 
error,  the  court  saying:  "The  evidence 
against  the  accused  must  be  delivered  person- 
ally, and  orally  before  the  jury  who  are  to 
pronounce  him  guilty  or  not  guilty."  A 
statute  in  New  York  authorized  the  taking  of 
depositions  in  criminal  cases.  A  deposition 
was  taken  in  the  presence  of  the  accused,  the 
witness  being  sworn  as  to  the  correctness  of 
a  former  statement,  and  not  sworn  to  answer 
truly  such  questions  as  should  be  asked. 
This  deposition  was  held,  in  People  v.  Restell, 
3  Hill  289,  to  be  inadmissible  in  evidence 
under  the  common  law  which  required  the 
witness  against  the  accused  to  confront  him 
in  court,  the  only  exception  to  the  rule  recog- 
nized at  common  law  being  the  dying  declara- 
tions of  the  injured  party  in  cases  of  prose- 
cution for  homicide,  the  court  using  this 
pertinent  and  forceful  language:  ''In  our 
zeal  to  punish  crime  great  care  should  be 
taken  not  to  make  precedents  which  may 
prove  dangerous  to  the  innocent,  and  it  should 
never  be  forgotten  that  even  the  guilty  have 
rights  which  should  be  scrupulously  regard- 
ed." In  McCrorey  v.  Garrett,  109  Va.  646, 
649,  64  S.  E.  978,  24  L.R.A.(N.S.)  139,  it  is 
held  that  the  evidence  of  a  witness  who  is 
sick  with  typhoid  fever  and  in  the  hospital, 
given  at  a  former  trial,  is  not  admissible; 
that  the  defendant  who  desired  his  evidence 
should  have  moved  for  a  continuance.  In  St. 
Louis,  etc.  R.  Co.  v.  Ingram,  118  Ark.  377, 
176  S.  W.  692,  it  is  held  that  the  evidence 
given  by  a  nonresident  witness  at  a  former 
trial,  his  residence  being  known,  is  not  ad- 
missible, the  case  in  which  he  testified  having 
been  dismissed  by  the  plaintiff  and  a  new  one 
commenced  on  the  same  cause  of  action.  In 
Robertson  v.  State,  63  Tex.  Crim.  216,  Ann. 
Cas.  1913C  440,  142  S.  W.  633,  where  the 
court  reversed  former  rulings  theretofore  re- 
versed and  again  reaffirmed,  one  of  the  absent 
witnesses  was  proven  to  have  died  and  the 
other  proven  to  have  returned  to  Italy  and 
there  established  his  [444]  domicil;  their  evi- 
dence given  at  a  former  trial  was  admitted. 
In  Indiana  the  rule  formerly  was  that  to  ad- 
mit the  testimony  of  a  witness  given  at  a 
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former  trial  it  must  be  proven  that  the  wit- 
ness is  dead  at  the  time  his  evidence  is  offered 
(Woollen  ▼.  Whitacre,  91  Ind.  502;  Wabash 
R.  Co.  ▼.  Miller  (Ind.)  69  N.  £.  485).  The 
mle  was  extended  later  so  as  to  admit  the 
evidence  given  at  a  former  trial  by  a  witness 
who  is  a  nonresident  of  the  State  at  the  time 
of  offering  his  former  evidence  (Beichers  v. 
liammeier,  45  Ind.  App.  208,  90  N.  £.  644) . 

In  Forney  v.  Hallagher,  11  Berg.  &  B.  (Fa.) 
203,  the  deposition  of  a  vritness  was  taken  by 
eonsent  in  arbitration  proceedings.  On  ap- 
peal and  trial  de  novo^  held,  that  the  deposi- 
tion was  not  admissible  without  showing  the 
witness  was  dead  or  without  the  jurisdiction. 
In  Gibereon  v.  Mills  Co.  187  Pa.  St.  513,  41 
Atl.  525,  the  evidence  of  a  witness  for  the  de- 
fendant was  offered  by  tiie  plaintiff  and  ad- 
mitted, it  being  shown  that  the  witness  was 
out  of  the  State.  The  only  objection  made  to 
the  introduction  of  his  former  evidence  was 
that  the  plaintiff  had  not  shown  diligence  to 
procure  his  attendance  and  had  not  caused 
subpoena  to  issue  for  the  witness.  In  Benson 
V.  Olive,  2  Str.  A.  920,  the  English  court  held 
that  a  deposition  taken  fifty  years  prior  to 
the  trial,  and  offered  without  proof  of  the 
death  of  the  witness,  was  inadmissible. 

Some  decisions  not  heretofore  cited,  which 
are  in  harmony  with  my  views  and  out  of 
harmony  with  the  views  of  the  majority,  are 
as  follows :  State  v.  Wing,  66  Ohio  St.  407, 
415,  54  N.  E.  514;  Collins  v.  Com.  12  Bush. 
(Ky.)  271,  273;  State  v.  Hall,  6  Baxt. 
(Tenn.)  3;  State  v.  Nelson,  68  Kan.  566,  1 
Ann.  Cas.  468,  75  Pac  505;  People  v.  New- 
man, 5  Hill  (N.  Y.)  295;  Brogy  v.  Com.  10 
Grat  (V«.)  722;  Owens  v.  State,  63  Miss. 
450;  Bergen  v.  People,  17  111.  425,  65  Am. 
Dec,  672;  U.  S.  v.  Angell,  11  Fed.  34;  Finn 
V.  Com.  5  Rand.  (Va.)  701;  Pittman  v.  State, 
92  6a.  480,  17  S.  E.  856. 

In  my  opinion  no  decision  can  be  found,  un- 
less it  be  [445]  under  modem  statutes,  hold- 
ing that  the  evidence  of  an  absent  witness 
given  at  a  former  trial  is  admissible  merely 
on  proof  showing  that  his  absence  is  tempo- 
rary and  that  the  witness  will  soon  return 
to  the  jurisdiction  where  the  action  is  pend- 
ing. To  my  mind  the  rule  established  by  the 
majority  in  this  case  is  without  precedent, 
and  while  I  am  of  the  opinion  that  the  legis- 
lature might  change  the  rule  of  the  common 
law  so  as  to  admit  the  evidence  of  an  absent 
witness  upon  a  showing  that  he  is  temporarily 
absent  and  will  soon  return,  yet  until  the 
l^slature  does  so  I  am  of  the  opinion  that 
the  courts  have  no  authority  to  adopt  such 
a  rule,  which  is  a  modification  and  an  amend- 
ment of  the  common  law.  As  was  indicated 
by  Lord  Campbell,  chief  justice,  in  Beg.  v. 
Scaife,  supra,  and  also  in  People  v.  Bestell, 
supra,  courts  should  be  very  loath  to  make 
precedents  contravening  the  rights  of  guilty 
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parties  and  which  may  jeopardize  the  rights 
of  innocent  parties  accused  of  crime. 


NOTE. 

The  reported  case  holds  that  a  statute  pro- 
viding for  the  admission  at  the  trial  of  a 
criminal  case  of  depositions  taken  at  the  pre* 
liminary  hearing  has  no  a,pplication  to  the 
admission  of  testimony  taken  at  a  previous 
trial.  It  is,  however,  held  that  the  constitu- 
tional right  of  confrontation  is  satisfied  by  an 
opportunity  once  accorded  to  cross-examine, 
and  that  admission  of  the  former  testimony  of 
an  absent  witness  is  proper.  The  note  to 
People  V.  Turner,  Ann.  Cas.  1916A  1062,  dis- 
cusses at  length  the  subject  of  depositions  in 
criminal  cases,  including  the  general  right  of 
confrontation  and  the  admissibility  of  testi- 
mony at  a  preliminary  hearing.  The  compe- 
tency in  a  criminal  case  of  the  former  testi- 
mony of  a  dead  or  absent  witness  is  discussed 
in  the  notes  to  State  v.  Nelson,  1  Ann.  Cas. 
468;  Spencer  v.  State,  13  Ann.  Cas.  069; 
Robertson  v.  State,  Ann.  Cas.  19I3C  440;  and 
Cline  V.  State,  61  Am.  St.  Rep.  850.  In  ac- 
cord with  the  decision  in  the  reported  case 
are  also  the  following  more  recent  cases  re- 
ported in  this  series:  Henwood  v.  People, 
Ann.  Cas.  1916A  1111;  State  v.  Yon  Klein, 
Ann.  Cas.  1916C  1054;  Levi  v.  State,  Ann. 
Cas.  10 17  A  654;  and  State  v.  Inlow,  Ann.  Cas. 
1917A  741. 
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Sooietlea   and   Olwlia   ~   Proiaetioa    of 


The  Act  of  1009  (Civ.  Code  1910,  §§  1993, 
1994)  for  the  protection  of  any  benevolent 
and  other  organization  which  is  incorporated, 
against  others  using  or  adopting  its  name, 
style,  or  emblems,  cannot  be  invoked  by  vol- 
untary associations. 

[See  note  at  end  of  this  case.] 

Same. 

Equity  will  enjoin  individuals,  or  a  corpo- 
ration, that  are  using  the  name;  insignia,  and 
emblems  of  an  existing  benevolent  and  fra- 
ternal association  to  the  injury-  of  the  latter. 
The  facts  examinedi  and  held- that  the  court 
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did  not  abuse  its  disoretion  in  granting  an 
interlocutory  injunction. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Fulton  county: 
Pattkbson,  Judge. 

Action  by  Forest  Adair  et  al.,  plaintiffs, 
against  Gbas.  Faisan  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  bring 
error.  The  facts  are  stated  in  the  opinion. 
Affibhed. 

George  Gordon  for  plaintiffs  in  errdr. 
W,  B.  Terrell,  J.  L.  Maynon  and  TF.  A.  Ful- 
ler for  defendants  in  error. 

[797]  Thomas,  J. — ^The  plaintiffs  are  of- 
ficers of  Yaarab  Temple,  a  local  branch  of  a 
voluntary  fraternal  association  known  as  the 
"Ancient  Arabic  Order  of  the  Nobles  of  the 
Mystic  Shrine.^  Both  the  local  branch  and 
the  general  association  are  unincorporated 
l)odies.  The  defendants  are  alleged  to  be  mem- 
bers of  Eabban  Temple,  a  local  branch  of  an 
order  calling  itself  the  *'Ancient  Egyptian 
Arabic  Order  of  the  Nobles  of  the  Mystic 
Shrine  of  North  and  South  America,"  etc. 
The  action  is  to  enjoin  the  defendants  and 
their  order  from  using  the  name  adopted  by 
it,  which  is  alleged  to  be  a  colorable  imita- 
tion of  the  name  of  the  fraternal  association 
of  which  the  plaintiffs  are  members,  and  to 
[798]  prevent  the  .use  by  the  defendants,  and 
the  association  of  which  they  are  members,  of 
titles,  insignia,  and  emblems  in  use  by  the 
organization  to  which  the  plaintiffs  belong, 
and  to  the  exclusive  use  of  which  they  allege 
that  organization  is  entitled.  The  court 
granted  an  interlocutory  injunction,  and  the 
defendants  excepted. 

1.  The  names  oi  the  two  associations  are 
not  substantially  different,  and  it  is  admitted 
that  the  defendants  are  using  the  same  titles, 
insignia,  and  emblems  in  connection  with 
their  membership  in  their  association  as  the 
plaintiffs  are  using  by  virtue  of  their  mem- 
bership in  the  association  to  which  they  be- 
long. The  court  was  authorized  to  find  that 
the  fraternal  association  of  the  plaintiffs  first 
used  the  name,  titles,  emblems,  etc.,  in  the 
United  States  and  also  in  Georgia.  So  that 
the  qiiestion  is  presented  of  the  right -of  the 
plaintiffs  to  the  injunction  prayed  against 
the  defendants.  The  right  is  predicated  by 
the  plaintiffs  in  part  on  the  act  of  1009. 
Civil  Code  (1910)  §§  1993,  1094.  That  act 
forbids  all  persons  or  organizations  from 
assuming,  using,  adopting,  or  becoming  in- 
corporated under,  or  continuing  to  use  the 
name,  style^  or  emblems  of  any  benevolent, 
fraternal,  social,  humane,  or  charitable  or- 
ganisation preTiously  existing  in  the  State, 


and  whioh  has  been  inc<Mrporated  under  the 
laws  of  this  State  or  any  other  State,  or  ol 
the  United  States,  or  a  nsUne  or  style  or  em- 
blems so  nearly  resembling  the  name  and 
style  of  such  incorporated  organization  as  to- 
be  a  colorable  imitation  thereof.  In  order  for 
a  plaintiff  to  obtain  the  aid  of  this  act,  it 
must  appear  that  such  plaintiff  is  (1)  an 
incorporated  association,  (2)  that  it  is  a 
benevolent  etc.  organization  previously  exist- 
ing in  this  State,  and  (3)  that  the  defend- 
ants propose  to  use  or  are  using  the  name 
and  style  or  emblems  of  such  incorporated 
organization,  or  such  as  so  nearly  resemble 
the  same  as  to  be  a  colorable  imitation. 
When  the  plaintiffs  admitted  that  their 
association  was  imincorporated  and  that  they 
sued  as  members  of  a  voluntary  association,, 
they  did  not  bring  themselves  within  the 
purview  or  protection  of  the  statute.  See 
Emory  v.  Grand  United  Order,  etc.  140  Ga. 
423,  78  S.  £.  922. 

2.  But  this  statutory  remedy  is  not  exclu- 
sive. Equity  will  enjoin  individuals  or  a 
corporation  that  are  using  the  name,  insignia^ 
and  emblems  of  a  benevolent  and  fraternal 
association  to  the  injury  of  the  latter.  The 
plaintiffs  had  first  adopted  the  name  of  the 
Ancient  Arabic  Order  of  the  Nobles  of  the 
Mystic  Shrine,  and  [799]  organized  and  main- 
tained under  that  name,  upon  a  very  large 
scale,  a  fraternal  organization,  and  was 
operating  in  the  city  of  Atlanta,  Fulton 
county,  Georgia.  The  defendants  subsequent- 
ly organized  a  similar  society  to  be  operated 
in  the  city  of  Atlanta,  under  the  name  6f  the 
Ancient  Egyptian  Arabic  Order  of  the  Nobles 
of  the  Mystic  Shrine  of  North  and  South 
America,  etc.  The  above  all  appears  from 
the  pleading^,  and  is  undenied.  When  the 
plaintiffs  brought  suit  to  enjoin  the  defend- 
ants from  the  use  of  their  name,  insignia, 
emblems,  etc.,  the  judge  who  heard  the  appli- 
cation for  injunction  found  that  the  name 
adopted  by  the  defendants  was  so  similar  to 
that  of  the  plaintiffs  that  the  natural  tend- 
ency was  and  would  be  to  confuse  and  mislead 
the  public,  and  in  consequence  was  a  fraud 
and  injury  which  the  plaintiffs  were  entitled 
to  enjoin;  and  he  granted  the  injunction. 
That  was  the  question  submitted  for  his  de- 
termination. He  was  to  pass  upon  the  sues- 
tions  of  fact  involved  in  that  issue.  The 
judge  in  passing  upon  the  facts  had  before 
him  the  admissions  of  the  defendants  that  the 
plaintiffs  had  first  adopted  and  used  the 
name  in  the  city  of  Atlanta,  and  that  the  de- 
fendants subsequently  adopted  the  use  of  the 
same  name,  except  the  inclusion  of  the  word 
''Egyptian"  between  the  words  "Ancient"  and 
''Arabic,'*  and  he  found  that  the  names,  thus 
similar,  were  calculated  and  had  the  natural 
tendency  to  result  iiji  confusion  and  embar- 
rasement.    It  also  appeared  in  evidence  that 
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certain  members  of  the  defendant  o^gipuza,- 
tion  had  painted  upon  the  wiiidows  of  their 
respective  plaises  of  business  4he  distinctive 
emblem  ol  the  plaintiff  organizaticsa.  It  was 
only  necessary  to  show  facts  from  which  the 
trial  judge  eould  reach  the  conclusion  that 
confusion  and  injury  were  likely  to  arise. 
George  G.  Fox  Go.  v.  Glynn,  191  Mass.  344,  78 
N.  E.  89,  9  L.Rj\.(N.S.)  1096,  114  Am.  St. 
Rep.  619.  In  the  case  of  Benevolent  P.  0.  £• 
of  U.  S.  of  America  v.  lajiproved  Benevolent 
P.  0.  E.  of  World,  122  Tenn.  141,  118  S.  W. 
389,  it  is  stated  that  the  fact  that  two  £ra« 
temal  organizations  drew  their  membei'ship 
from  different  races,  whidh  did  not  mingle. 
.  socially  or  fraternally,  is  not  sufficient  ground 
for  denying  injunctive  relief  against  the  use 
of  the  name,  insignia,  eto.  It  is  well  estab^ 
lished  that  a  benevolent,  fraternal,  or  social 
organization  will  be  protected  in  the  use. of 
its  name,  insignia,  etc.,  by  an  injunction  to 
restrain  another  organization  from  using  tho 
same,  or  others  so  similar  as  to  be  mislead- 
ing. [800]  Grand  Lodge^  etc.  v.  Grand  iiodge, 
etc.  174  Ala.  395,  56  So.. 963.  In  Knights  of 
Maccabees  of  World  v.  Searle,  75  Neb.  ZS6, 
106  X.  W.  448,  tlie  court  said  that  it  waa 
not  necessary  for  the  plaiatiffs  to  allege  and- 
prove  tlmt  the  public  would  be  misled  by  the. 
use  of  a  part  of  its  neme  by  another  organic 
zation,  but  that  it  was  sufficient  to  allege  and 
prove  that  there  would  be  a  tendency  to  so 
mislead  the  public.  In  Be  Polish  National. 
Catholic  Chureh,  31  Pa.  Super.  Gt.  87,  the 
court  said:  ^'Confusion  likely  to  follow  from 
the* use  of  similar  names  is  the  reason  for 
denying  the  right  to  such  use,  rather  than 
the  existence  of  any  vested  right  in  tho 
organization    objecting   to   the   use   of    the 
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Nor  is  it  essential  in.  suoh  cases  for  the 
plaintiffs  to  show  pecuniary  loss  or  injury. 
The  law  with  respect  to  trade-marks  and 
trade-names  applies  generally  to  trade  eorpo- 
retbns  where  pecuniary  loss  or  injury  may 
be  estaUished;  but  with  respect  to  fraternal 
societies  not  engaged  in  trade,  there  may  be 
injury,  and  serious  injury,  which  may  not  bo 
said  to  be  pecuniary  injiury.  Hiis  view  is 
aanctioned  in  the  case  of  Benevolent,  etc* 
Order  of  Elks  v.  Improved  Benevolent,  etc» 
Order  of  Elks  of  World,  206  N.  Y.  459,  98 
K.  £.  766,  Ann.  Gas.  1918E  639,  L.RJL.  1915B 
1074,  where  the  court  said:  "A  benevolent 
corporation  is  entitled  to  an  injunction 
against  the  unfair  and  misleading  use  of  a 
corporate  name  by  anotiier  oorportotion  en« 
gaged  in  similar  enterprises,  •  altheugh  it  is 
not  carrying  on  any  trade,  or  industrial  -or 
financial  business,  whkh  can  be  injuriously 
affected  by  the  use  of  tke  name."  And  while 
the  plaintiffs  and  defendants  in  the  instant 
case  are  not  incorporated,  the  principle  is 
the   same.      Salvation    Army    v.    Amerlclin 
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Salvation  Army,  135  App.  Diy,  268,  1^  N,  Y< 
S.  471  f  Society  of  War  of  181?  v.  Society  of 
War  of  1812,  46  App.  i)iv.  568,  62  N.  Y.  S. 
355.  There  was  no  {abuse  oi  discretion  in  the 
grant  of  a  tjemporary  injunction. 

Judgment  afi&rmcd.  All  the  Justices  con- 
cur, except  Judge  Jones,  who  heard  the  argu- 
mentj  but  did  not.  participate  in  the  decision. 


KOTC. 

RlKllt  of  TTninoorp orated  Benevolent, 
FMitemal  or  S«elal  Organisation  to 
Protection  in  Use  of  Its  Name. 

It  appears  to  be  well  settled  that  a  corpora^ 
tion  organized  ior  purposes  other  than 
pecuniary  profit  may  aoquiifo  a  right  in  the 
name  adopted  by  it,  and  prevent  the  appro- 
priation thereof  by  another  corporation.  See 
the  notes  to  Daughters  of  Isabella  No.  1  v. 
National  Order,  etc.  Ann.  Cas.  1&12A  822,  and 
Benevolent,  etc.  Order  of  Elks  v.  Improved 
Benevolent,  etc  Order  of  Elks  of  World,  Ann. 
Cas.  1913E  639.  And  the  prevailing  doctrine- 
is  that  an  unincorporated  benevolent,  fra- 
ternal or  social  organization  is  similarly  en- 
titled to  protection  against  the  use  of  its 
name  by  .another  organisation.  Greswell  v. 
Grand  Lodge,  etc.  133  Ga.  837,  18  Ann.  Cas. 
463,  67  S.  £.  188,  134  Am.  St.  Hep.  231;  Mc- 
Glynn  v.  Post,  21  Abbi  N.  Cas.  (N.  Y.)  97; 
Black  Babbit  Assoe.  v.  Monday,  21  Abb.  N. 
Gas.  (N.  Y.)  99;  Rudolph  v.  Southern  Bene- 
ficial League,  23  Abb.  N.  Cas.  109,  7  N.  Y.  S. 
135;  Aiello  v.  Montecalfo,  21  B.  I.  406,  44 
Atl.  931.    And  see  the  reported  case. 

Thus  in  Aiello  v.  Montecalfo,  supra,  in  hold- 
ing that  a  bill  to  restrain  the  use  by  a  corpo- 
ration of  a  name  identical  with  that  of  the 
complainants,  a  voluntary  association,  was 
sufficient  as  against  a  demurrer,  the  court 
said:  "The  first  ground  of  demurrer  is  that 
the  bill  dis<dotes  no  cause  for  equitable  action, 
because  equity  will  not  interfere  eioeept  in 
oases  of  substantial  mOAdtary  damage  and  to 
a  continuing  business.  The  bill,  howevefr,  sets 
forth  that  the  complainants  have,  since  Janu- 
ary 8,  1890,  maintained  their  organisation  as 
a  club  or  society  for  the  purpose,  in  part,  of 
giving  dramatic  entertainments;  that  they 
have  advertised  themselves  and  are  well 
known  as  a  club  or  society  in  the  city  of 
Providence,  and  especially  among  the  Italian 
residents  of  that  city,  and  that  they  have 
from  time  to  time  given  dramatic  eatertsihi-' 
ments  in  the  city  of  Providence;'  that  the 
action  of  the  respondents,  in  wrongfully  ap** 
propriating  the  name  of  the  society,  has 
caused  and  will  cause  great  loss  and  damage 
to  the  complainants.  We  think  that  under' 
these  allegations  it  is  competent  for  the  com- 
plainants to  show  their  purpose  to  continue- 
to  give  dramatic  entertainments  from  time  to 
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time,  AS  it  is  ayerred  they  have  done  in  the 
past,  and  to  derive  pecuniary  compensation 
from  such  entertainments,  and  that  the  tak- 
ing of  their  name  by  the  respondents  has 
already  caused  them  pecuniary  loss  and  will 
be  likely  to  do  so  in  the  future." 

In  McGIynn  v.  Post,  21  Abb.  N.  Cas.  {N. 
Y.)  97,  it  was  held  that  an  action  would  lie 
on  behalf  of  an  unincorporated  association  to 
enjoin  a  part  of  its  members  from  procuring 
the  incorporation  of  a  society  under  the  name 
used  by  the  association.  To  the  same  effect 
see  Rudolph  v.  Southern  Beneficial  League, 
23  Abb.  N.  Cas.  199,  7  N.  Y.  S.  135. 

In  Greswell  y.  Grand  Lodge,  etc.  133  Ga. 
837,  18  Ann.  Cas.  463,  67  S.  £.  188,  134 
Am.  St.  Rep.  231,  it  appeared  that  the  de- 
fendants had  made  application  to  be  incorpo- 
rated under  the  name  and  style  of  the  Grand 
Lodge  Knights  of  Pythias  of  North  America, 
South  America,  Europe,  Asia,  Africa,  and 
Australia,  jurisdiction  of  Georgia.  A  suit  to 
enjoin  the  defendants  from  prosecuting  the 
application  for  incorporation  was  brought  by 
the  Grand  Lodge  of  Knights  of  Pythias  ot 
Georgia,  a  voluntary  organization,  and  the 
individual  members  thereof.  The  supreme 
lodge  of  which  the  plaintiffs  were  members 
was  incorporated  under  the  federal  laws  as 
was  also  the  supreme  lodge  of  which  the  de- 
fendants were  mcmberis.  The  organization  of 
which  the  plaintiffs  were  members  was  first 
organized  and  first  incorporated  and  tho 
plaintiff  grand  lodge  was  also  first  organized. 
It  was  held  that  the  plaintiffs  were  entitled 
to  have  their  name  protected. 

In  Black  Rabbit  Assoc,  v.  Munday,  21  Abb. 
N.  Cas.  (N.  Y.)  99,  it  appeared  that  some 
members  of  an  unincorporated  social  organic 
zation  formed  another  organization  and  had 
it  incorporated  under  the  same  name  as  the 
older  organization.  The  incorporated  body 
then  sought  to  enjoin  the  older  organization 
from  using  the  name.  It  was  held  that  the 
suit  could  not  be  maintained. 

But  it  has  been  held  that  an  unincorpo- 
rated benevolent  organization  is  not  entitled 
to  protection  in  the  use  of  its  name  in  the 
absence  of  any  showing  of  pecuniary  injury. 
Most  Worshipful  Grand  Lodge,  etc.  v.  Grim- 
shaw,  34  App.  Cas.  (D.  C.)  383.  In  that  case 
the  facts  were  stated  by  the  court  as  follows: 
"This  is  an  appeal  by  the  Most  Worshipful 
Grand  Lodge  Free,  Ancient,  and  Accepted 
Masons  of  the  District  of  Columbia,  a  corpo- 
ration, and  its  subordinates,  by  whatsoever 
name  known  or  styled,  from  a  decree  dismiss- 
ing appeHaiiis'  bill  for  an  injunction,  and  sus- 
taining a  cross  bill  'by  the  appellees,  William 
H.  Cbrimshaw,  W.  H.  Judd  Malvin,  W.  H. 
Hutchinson,  and  their  associates,  parties  un- 
known, for  the  same  purpose.  It  appears, 
from  the  admitted  allegations  and  the  evi- 
dence, thai  the  appellees  and  their  predeces- 


sors have  for  years  maintained  an  organiza- 
tion of  colored  Freemasons,  under  the  title  of 
the  Most  Worshipful  Grand  Lodge  of  Free 
and  Accepted  Masons  of  the  District  of  Co- 
lumbia, under  authority  emanating  from  a 
grand  lodge  in  England.  Their  association 
has  never  been  incorporated.  Complainant  is 
an  incorporated  association.  It  was  organized 
by  some  persons  who  had  bCen  members  of 
appellees*  lodge,  and  who  were  recognized  as 
Freemasons.  These  had  abandoned  the  ap- 
pellees' lodge  and  were  declared  expelled  on 
account  of  their  action.  Their  charter  was 
obtained  in  the  District  of  Columbia  on  Au- 
gust 0,  1896,  under  a  name  that  was  changed 
by  amendment,  January  19,  1898,  to  Most 
Worshipful  Grand  Lodge  Fr«e,  Ancient,  and 
Accepted  Masons.  Both  organizations  have  a 
number  of  members.  The  only  difference  in 
their  names  consists  in  the  word  'ancient' 
which  is  found  in  the  title  of  the  incorpo- 
rated body.  Neither  association  is  engaged 
in  business  for  profit.  The  objects,  as  alleged, 
are  charitable  and  humanitarian,  to  be  carried 
out  according  to  the  rights  and  practices  of 
Freemasonry.  They  operated  in  this  way,  un- 
der their  several  names,  for  ten  years  before 
the  litigation  began.  No  question  of  prop- 
erty of  pecuniary  injury  is  involved  in  the 
controversy.  The  single  claim  of  each  is  the 
exclusive  right  to  use  a  name  indicating  that 
it  is  a  genuine  lodge  or  organization  of  an 
order  of  Freemasons.  It  may  be  added, 
although  it  is  not  material,  that  there  is  no 
evidence  tending  to  show  that  any  person  de- 
siring to  become  a  Freemason  has  been  de- 
ceived by  the  name  or  pretensions  of  either 
organization."  In  holding  that  relief  should 
have  been  denied  to  both  parties  the  court 
said :  ''Courts  of  equity  do  not  exercise  juris* 
diction  to  inquire  into  and  adjudicate  the 
right  of  different  associations  for  charitable 
or  religious  objects  to  hoM  themselves  out  to 
be  the  regular  and  only  accredited  represen- 
tatives of  some  particular  order  or  religious 
system.  There  must  be  some  pecuniary  injury 
resulting  from  the  Use  of  a  name  that  may 
have  been  adopted  by  another,  to  warrant  in- 
quiry and  justify  relief.  The  injury  must 
not  be  fanciful  or  sentimental,  but  real.  It 
must  be  substantial  and  such  as  a  court  of 
equity,  upon  principles  of  justice,  will  inter- 
pose to  prevent.  Original  La  Tosca  Social 
Club  V.  La  Tosca  Social  Club,  23  App.  Cas. 
(D.  C.)  105.  Applying  these  principles  to 
tiie  facts  alleged  and  proved  we  are  of  the 
opinion  that  the  court  was  right  in  dismiss- 
ing the  complainant's  bill,  but  erred  in  grant- 
ing the  prayer  of  the  cross  bill.  'So  much  of 
the  decree,  therefore,  as  restrains  the  appel- 
lant from  pursuing  its  objects  under  its  cor- 
porate name  will  be  reversed,  and  the  cause 
remanded,  with  direction  to  dismiss  the  cross 
bill.*' 
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In  Alchenburger  v.  Frenndschaft  Lodge  "Str. 
72.  etc.  138  III.  App.  204,  affirmed  235  III. 
438,  86  N.  £.  653,  an  action  brought  by  an 
nniacorpoFated  aasociation  known  as  Freund* 
Khaft  Lodge,  No.  72,  Deutoher  Orden  der 
Haniigmri  against  Freimdaebaft  Lodge,  Ko.  1» 
Hertha  8^we«t«ni  Ten  nitooM  froai  using 
or  employiag  the  words  'Trenadsohalt  Lodge'' 
or  ^'Hertha,"  it  appeared  that  the  defendant 
lodge  was  orgaaized  by  eeoediag  Biembers  of 
the  plaintiff  lodge.  In  denying  relief  the 
court  said:  '^Complainants  hare  no  exclusive 
right  to  either  the  word  'Freundschaft'  or  the 
word  lodge,*  or  to  the  two  in  combination,  or 
to  the  word  'Hertha.'  No  right  of  complain- 
ants, or  any  of  them,  was  violated  or  inter* 
fered  with  by  giving  to  the  new  order  the 
name  *Hertba  (Schwestern  von  Illinois,'  or  to 
the  new  lodge  the  name  'Freundsehaft  Lodge, 
No.  1,  H.  S.  I.'*  To  the  same  effect  see  In 
re  Societa  Militare  Italiana,  etc.  3  Pa.  Co. 
a  441. 
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Hwilelpal  Coirp^TmiUnkm  -*  Aegwlremermt 
•f  PwUie  UtIUty  —  EloetHo  JAghUnm 
Plamt. 

Under  the  public  utilities  statute  (St. 
1915,  $  1797ml,  snbd.  5»  and  sections  1797m76 
to  1797m85),  as  to  acquisition  by  a  munici- 
pality of  a  public  utility,  etc.,  providing  that 
a  public  utility  by  acceptance  of  an  **indeter- 
minate  permit"  shall  be  deehied  to  have  con- 
sented to  a  future  "purchase'*  of  its  property 
by  the  municipality  in  which  its  property  is, 
for  the  compensation  and  under  the  terms 
and  conditions  determined  by  the  commission, 
and  shall  thereby  be  deemed  to  have  waived 
the  right  of  requiring  the  necessity  of  such 
taking  to  be  established  by  the  verdict  of  a 
jury,  a  proceeding  under  section  1797m79, 
fiubd.  4,  by  a  municipality  to  acquire  the 
property  of  an  electric  light  company  oper- 
ating under  an  indeterminate  permit,  al- 
though termed  a  "purchase/^  is  in  the  nati\re 
of  a  condemnation  prooeeding,  pi  nee  the  ac- 
ceptance by  the  utility  ol  an  indeterminate 
permit  amounts  only  to  a  waiver  by  it  of  a 
verdict  of  necessity  and  a  consent*  that  its 
property  may  be  acquired  as  provided  by  the 
set,  but  is  not  a  contractual  act. 

[See  note  at  end  of  this  case.] 


•ttfll«loiMy  of  Pvoe«e€Ua«  *•  K^tieo  ia 
Ifoinholdors* 

Ner  ia  sueh  prooeedinir  the  less  a  proceed- 
ing in  the  nature  of  a  eondemnittion  proceed- 
ing because  there  is  no  provision  requiring 
that  notice  shall  be  given  to  lienholders,  and 
no  such  notice  is  giveuy  since  such  notice  is 
unnecessary  the  proceeding  being  one  in  rem. 

Same. 

In  such  case  the  consent  of  the  owner  that 
its  property  be  taken,  evidenced  by  the  ac- 
eeptance  of  an  indeterminate  permit,  is  equiv- 
alent to  notice  to  the  owner  and  the  taking 
is  valid  within  Const,  art.  11,  §  2,  providing 
that  "no  municipal  corporation  shall  take 
private  property  for  public  use  against  the 
consent  of  the  owner  without  the  necessity 
thereof  being  first  established  by  the  verdict 
of  a  jury." 

8«Bie» 

The  public  utilities  statute  (St.  1915, 
§  1797ml,  subd.  5,  and  sections  1797m7C  to 
1797m85)y  as  to  taking  by  a  municipal  cor- 
poration of  property  of  a  public  utility  oper- 
ating idider  an  indeterminate  permit,  is  valid, 
although  at  the  time  no  notice  was  thereby 
required  to  be  given  to  lienholders. 

8«me. 

Wliere  in  a  proceeding  by  a  municipality 
to  acquire  a  public  utilitv  under  the  public 
utilities  statute  (St.  19lS,  §  1797ml,  subd. 
6,  and  sections  1797m76  to  1797m86),  formal 
notice  was  given  to  the  public  utilities  com- 
pany, but  not  to  the  trustee  under  the  trust 
deed  of  the  plant,  the  trustee  must  be  deemed 
to  have  had  actual  notice  where  the  president 
and  managing  officer  of  the  trust  company, 
which  was  trustee  and  who  was  also  the 
owner  or  in  control  of  practically  all  the  stock 
of  the  public  utilities  company,  directed  pros- 
ecution of  appeal  from  the  commission's  or- 
der in  the  proceeding. 

Same. 

Notice  to  the  trustee  under  a  trust  deed 
binds  the  secured  bondholders  as  to  an  award 
in  condemnation  proceedings  affecting  the 
corpus  of  the  trust. 

Oorpovatloiis  -•  Beads  «•  Wliat  Coastl- 
tntea  Dof  a«lt  ia  latoveat. 

Under  a  oorporation's  .trust  deed,  authoris- 
ing the  trustee  to  declare  the  principal  of  the 
bonds  due  for  default  in  payment  of  interest, 
where  the  trustee  advanced  the  money  with 
which  to  pay  the  interest  due,  there  is  no 
default,  autliorizlng  it  to  declare  the  bonds 
due,  although  it  advanced  the  interest  to  con- 
ceal from  its  customers  its  own  fraud  in  sell- 
ing them  the  bonds. 

Power   of   Trvateo   —   ReooiTiBs   Pay* 
meat  for  BoaAkolders. 

Under  a  corporation's  trust  deed,  authoris- 
^ing  the  trustee  to  declare  th«'  boitds  due.  in 
eertam  ffontiiqiieBoies^  the  trustee  has  no  au- 
thority to  receive  payment  for  the  bondhold- 
ers meorely  because  it  is  trustee,  and  before 
the  bonds  are  due  according  to  the  trust  deed, 
notwithstanding  the  bonds  and  interest  cou- 
pons are  made  payable  at  the  office  of  the 
trustee ;.a9d  m^ney  d^^sited  with  the  trustee 
for  that  purppse  remains  the  property  of  the 
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payiMT,  and,  if  lost,  the  loiis  is  thni  ol.  tli«' 

payor. 

Payment  —  To  Wlioin  Mad«  ~  Pay- 
ment of  Hefi^otlable  Instratttoait. 

Payment  of  a  negotiable  inBtrument  must 
be  made  to  the  party  having  possession  of  it, 
or  duly  authorized '  by  the  payee  to  aceept 
payment. 

Same. 

Where  the  person  to  whom  payment  of  the 
principal  of  a  negotiable  instrument  is  made 
is  not  in  possession  of  the  instrument,  the 
burden  is  upon  the  party  making  the  pay- 
ment to  show  the  agent's  authority  by  clear 
and  satisfactory  evidence. 

Power  of  Trustee  for  Bondholders  — 
Receiving;  Payment* 

The  authority  of  the  trustee  under  a  corpo- 
ration's trust  deed  to  act  for  the  bondholders^ 
as  in  accepting  payment  of  bonds,  iB  pre- 
scribed and  limited  by  the  terms  of  the  trust 
deed. 

Mortsages  —  Property  Subject  —  IPro- 
ceeds  of  Property  —  Award  in  Con- 
demnation ProoeedinK. 

The  lien  of  a  mortgage  extends  to  an  award 
for  the  mortgaged  property  in  condemnation 
proceedings. 

[See  4  Ann.  Cas.  944.] 

Municipal  Corporations  —  Condemna- 
tion of  Pnblie  Utility  —  Duty  as  to 
Idenbolders. 

In  a  proceeding  by  a  municipality  to  ac- 
quire a  public  utilitv  under  the  public  utili- 
ties statute  (St.  1916,  §  1797ml,  subd.  5, 
and  sections  1797m76  to  1797ni8o).  it  was  the 
municipality's  duty  to  see  that  the  amount 
of  bonds  outstanding  under  a  trust  deed  on 
the  public  utility  of  which  the  city  had  no- 
tice was  applied  to  the  claims  of  the  bond- 
holders, either  by  payment  of  the  money  into 
court  for  distribution,  or  by  securing  consent 
of  the  bondholders  to  pay  it  to  the  trustee, 
or,  in  the  event  that  they  would  not  consent 
to  such  payment,  to  wait  until  they  asserted 
their  rights  in  the  fund,  but  it  could  not  dis- 
charge its  obligation  in  this  respect  by  turn- 
ing over  the  award  to  the  public  utiUiy  oop- 
poration  itself,  which  was  tiien  insolvent. 

Power  to  Act  for  Lienbolder  —  Trus- 
tee. 

Where  the  trustee  under  a  corporation's 
trust  deed  represents  certain  bondholders  as 
general  agent  for  investment  purposes,  with 
power  to  accept  payment  on  outstanding  secu- 
rities, to  substitute  one  security  for  another, 
and  generally  to  control  the  investment  of  the 
funds  of  such  clients,  it  has  authority  to  ac- 
cept payment  of  tlie  bonds  of  such  clients 
under  the  trust  deed,  although  such  bonds 
are  not  due. 

Eminent  Domain  —  Bights  as  to  Award 
—  Holders  of  Iden  asninst  Property. 

Upon  the  making  of  an  award  in  eondemna- 
tion  proceedings  each  bondholder  under  a 
trust  deed  of  the  property  acquired  becomes 
entitled  to  receive  his  pro  rata  share  of  the 
award. 

Wairer  of  Rights  as  to  Award. 

A  trustee  under  a  trust  deed  in  demanding 
the  balance  of.  a  condemnation  award  for  the 


property  covered  bv  the  trust  deed,  which 
balance  remained  after  satisfying  a  first  lien 
from  part  of  the  award  retained  for  that 
purpose,  does  not  thereby  elect  a  remedy  or* 
waive  any  other  rights  which  he  might  assert 
as  represehtative  of  the  bondholders  wiiose 
claim  had  not  boen  satisfied ;  he  being  entitled 
as  trustee  to  sucth  balaaee  in  any  event. 

Estoppel  to  Objeiot  to  Applie*tioa   o£ 


Where  an  award  in  oondenmation  proceed* 
ings  was  paid  to  the  trustee  under  a  trust 
deed  of  the  condenmed  property  some  months 
prior  to  the  maturity  oi  the  bonds  and  with- 
out actual  notice  to  or  authority  from  the 
bondholders,  the  bondholders  are  not  bound 
to  accept  such  unauthorized  payment  to  the 
trustee  as  payment  to  them,  -  because  there- 
after the  municipality  ^>ent  a  large  amount 
in  betterments  alter  the  bondholders  had  no^ 
tice  of  the  facte  by  reason  of  default  in  pay- 
ment of  interest  on  their  bonds. 

Appeal  from  Circuit  Court,  Fond  du  Lac 
county:   Fowleb,  Judge. 

Action  by  Samuel  A.  Ccmnell,  Trustee,  etc. 
plaintiff,  against  City  of  Kaukauna  et  al.» 
defendants.  From  judgment  rendered,  plain- 
tiff appeals.     Rsraifsiax 

[474]  The  action  is  one  to  foreclose  a  trust 
mortage,  «xe^ted  1^  the  dfttei^tolit  JSlau- 
kauna  Gas,  Electric  Light  &  Power  Company 
(hereinafter  designated  the  Kaukauna  Com- 
pany) and  the  defendant  Citizens  Savings  & 
Trust  Company  (hereinafter  called  the  Trust 
Company).  The  facts  in  this  case  are  prac- 
tically undisputed,  and  are  briefly  and  suc- 
cinctly stated  in  the  findings  of  the  circuit 
court  as  follows: 

"1.  That  ths  KankMma  Gas,  Electric  Light 
ft  Power  Com|MAy,.  en  April  IQ,  liN)d«  being 
then  duly  organized  as  a  Wise<«sin  corpora- 
tion, duly  executed  the  certaifi  trttst  dosd  de- 
scribed and  set  forth  in  the  complaint,  and 
on  said  day  duly  executed  ftnd  delivered  to 
the  trustee  named  therein  the  $7^,000  first 
mortgage  bonds  described  and  in  terms  as  set 
iorth  in  the  complaint,  which  trust  deed  was 
forthwith  duly  recorded  in  the  register  of 
deeds'  office  of  Outagamie  county 

**2.  That  the  trustee  named  in  said  deed 
was  the  Citizens  Trust  Company,  a  trust  oora- 
pany  organized  under  the  laws  of  Wisconsin, 
and  in  taking  said  bonds  it  credited  the  said 
Kaukauna  Company  with  the  full  face  value 
thereof  and  charged  the  said  company  with 
the  amount  ol  $78,340.73,  which  was  the 
amount  theretofore  owing  to  it  by  the  Kau- 
kauna Electric  Light  Company,  which  trans- 
ferred the  plant  and  propertj^  covered  by  said 
trust  deed  to  said  Kaukauna  Gas,  Blectric  & 
Power  Company  in  consideration  for  $51,0(K) 
stock  in  the  new  company,  the  $7»),000  first 
mortgage  bonds  in  suit,  and  $30,QQ0  second 
mortgage  bonds  of  the  said  new  company. 
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And  that  tliere  iras  no  other  consideration 
or  payment  for  said  $75,000  bonds  than  as 
aforeBaid. 

"3.  That  the  said  defendant  Kaukauna 
Company  never  bad  sufficient  retenne  to  pay 
its  running  expenses*  and  the  interest  on.  said 
$75,000  mortgage  bonds.  That  it  turned  over 
to  the  Citizens  Company,  the  trustee  named 
in  said  deed,  its  entire  revenues  after  paying 
current  expenses.  That  the  said  Citizens 
Company,  at  interest-paying  times,  charged 
the  said  Kaukauna  company  upon  its  books 
with  the  full  amount  of  the  interest  on  said 
$75,000  bonds,  and  itself  paid  the  interest 
coupons  when  presented  by  the  holders  or 
credited  the  [475]  accounts  and  pass-books 
of  its  customers  who  held  said  bonds  with  the 
amount  of  the  interest  thereon. 

"4.  That  the  said  Citizens  Company  trans- 
ferred said  bonds  in  suit  to  various  of  its 
customers  upon  receiving  from  them  money 
^ith  direction  to  invest  the  same  for  them  in 
safe  interest-bearing  securities.  That  said 
customers  were  not  informed  by  the  Citizens 
Company,  prior  to  or  at  the  time  of  the  trans- 
fer, of  the  nature  or  name  of  the  securities 
that  would  be  or  were  being  purchased  with 
such  money. 

"5.  That  the  property  covered  by  said 
trust  deed  was  at  the  time  of  the  execution  of 
said  deed  not  worth  to  exceed  $50,000  and 
that  seventy-five  per  cent  of  the  face  value 
of  said  $75,000  bonds  was  never  paid  to  or 
received  by  said  Kaukauna  Company  therefor. 

"6.  That  the  franchise  to  operate  said  plant 
in  the  city  of  Kaukauna  as  an  electric  Kght 
and  power  plant  expired  by  its  terms  in  1004, 
and  that  at  the  time  said  bonds  were  issued 
the  company  had  no  franchise  or  tight  to 
operate  said  plant  in  Kaukauna  except  at  the 
mere  will  or  sufferance  Of  the  city  of  Kau- 
kauna. That  in  1906  the  defendant  Kau- 
kauna Company  duly  took  an  indeterminate 
franchise  under  the  Public  Utilities  Law  of 
the  state.  That  the'  trustee  named  in  said 
trust  deed,  or  the  holders  of  said  bonds,  never 
in  express  terms  consented  to  the  taking 
of  said  indeterminate  franchise,  but  the  said 
trustee  at  all  times  knew  of  the  taking  there- 
of. 

•7.  That  on  l>eeember  27,  1910,  the  defend- 
ant city  of  Kaukauna  duly  determined  to 
purchase  said  plant  under  the  said  Public 
Utilities  Law  and  took  due  proceedings  to 
that  end  by  duly  notifying  the  railroad 
commission  and  said  company  of  its  said  de- 
termination. That  thereupon  the  said  commis- 
Bion,  in  accordance  with  the  terms  of  said 
Public  UHlities  Law,  duly  notified  the  defend- 
ant city  and  the  defendant  Kaukauna  Com- 
pany of  .the  time  and  ]^1ace  of  hearings  and 
proceeded  in  due  course  to  determine  the 
value  of  said  plant. '  That  no  notice  of  its 
determination    to    purchase   said    plant  Was 


ever  given  by  the  city  to  the  bondholders 
and  no  formal  notice  was  ever  given  by  it  to 
said  trustee,  but  the  said  trustee  in  fact 
knew  of  said  determination  and  of  all  pro* 
ceedings  had  before  said  railroad  commission 
and  never  made  any  objection  thereto  or  in- 
tervened therein  or  sought  hearing  therein 
other  than  was  given  to  said  Kaukauna  Com- 
pany and  [476]  said  city.  That  said  rail- 
road commission  never  gave  to  said  trustee 
or  said  bondholders  or  any  thereof  notice  of 
said  proceedings  before  it  or  of  any  heariuga 
therein.  That  said  railroad  commission  in 
all  things  duly  proceeded  according  to  the 
terms  of  said  Public  Utilities  Law  as  the 
same  at  the  time  stood,  to  determine  the 
value  of  said  plant,  and  on  December  29, 
1911,  determined  the  value  thereof  to  be 
$50,000,  and  directed  the  payment  of  said 
sum  hy  said  city  to  said  Kaukauna  Company 
and  the  transfer  of  said  plant  by  said  com- 
pany to  said  city. 

''8.  That  on  January  2,  1912,  the  said  city 
took  possession  of  said  plant  aad  has  ever 
since  remained  in  possession  and  control  there- 
of and  has  received  all  the  revenues  therefrom^ 
and  has  claimed  to  be  the  absolute  owner 
thereof  free  from  the  lien  of  the  said  trust 
deed,  all  to  the  knowledge  of  said  trustee 
ever  since  the  transfer. 

"9.  That'  on  July  11,  1912,  the  defendant 
city  paid  to  the  defendant  Kaukatma  Com- 
pany the  said  sum  of  $50,000,  with  interest 
thereon  to  date  of  payment  and  the  value  of 
supplies  turned  over  to  the  city  by  said  com- 
pany not  included  in  said  $50,000  award, 
less  the  sum  of  $6^,600  retained  by  said  city,, 
pursuant  to  stipulation  with  said  Kaukauna 
Company,  to  secure  the  defendant  city  against 
a  claim  of  tlie  Green  Bay  k  Mississippi  Canal 
Company  in  litigation  claimed  by  said  canal 
company  to  be  superior  to  the  lien  of  said 
trust  deed,'  the  total  amount  paid  on  said 
day  to  said  Kaukauna  Con^iany  being  the 
sum  of  $45,294.49.  That  said  city  paid  said 
moncj-  in  the  expectation  and  on  the  under- 
stan<Hng  that  the  Kaukauna  Company  would 
pay  the  same  over  to  the  trustee  for  the 
benefit  ol  the  holders  of  said  $75,000  bonds 
and  that  the-  said  trustee  would  hold  and 
pay  the  siime  to  the  said  bondholders  pro 
rata  according  to  their  holdings;  and  that 
the  city  entertained  the  opinion,  in  good 
faith,  that  the  said  trustee  was  managing 
and  for  a  long  tia^  had  been  managing  the 
said  plant  and  apply iz^  its  revenues  for  the 
benefit  of  the  bondholders,  and  understood 
that  it  was  in  reality  and  in  fact  paying  the 
same  ^into  the  hands  of  the  trustee. 

''10.  That  -said  Kaukauna  Company  on 
said  July  llih  deposited  said  $46,294.40  paid 
to  it  as  aforesaid  i?rith  said  Citizens  Trust 
Company^  the  trustee  under  said  trust  deedr 
and  said  Oitiaens)  Company  held  th'S  same  un- 
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til  the  19th  day  [477]  of  July,  upon  and  after 
which  it  applied  and  paid  out  the  same  aa 
directed  by  said  Kankauna  C(»npany  as  fol- 
lows: some  $20,000  to  itself  to  repay  itself 
for  interets  on  bonds  advanced  to  said  Kau- 
kauna  Company;  some  $7,000  to  itself  to  re- 
pay itself  for  socalled  first  lien  improvement 
bonds  by  it  taken,  issued  to  provide  for 
betterments  to  the  plant  ordered  by  the  rail- 
road commission  in  service  proceedings  in- 
stituted by  the  city  of  Koukauna;  and  some 
$15,500  to  favored  bondholders,  the  face  and 
interest  on  bonds  of  said  $75,000  issue  held 
by  them;  and  the  remainder  to  diverse  gen- 
eral creditors  of  said  Kaukauna  Company. 

"11.  That  no  action  was  taken  in  the  course 
of  said  purchase  proceeding  to  take  the  ver- 
dict of  a  jury  as  to  the  necessity  of  the  taking 
of  said  plant  by  the  city. 

"12.  That  the  Citizens  Company  had  full 
knowledge  when  it  transferred  said  bonds  to 
said  bondholders  that  the  same  were  issued 
for  less  than  seventy-five  per  cent  of  the  face 
value  thereof,  but  that  the  holders  to  whom 
it  transferred  the  same  had  no  knowledge  or 
notice  of  such  fact  and  purchased  the  same 
for  value  before  maturity. 

"13.  That  the  said  bondholders  received  no 
interest  on  their  said  bonds  on  November  1, 
1912,  and  then  learned  of  the  same  purchase 
proceedings  by  the  city,  that  the  said  pur- 
chase price  had  been  paid,  and  that  the  city 
had  been  in  possession  of  said  property  since 
the  previous  January  under  claim  and  belief 
in  good  faith  that  it  had  the  absolute  title 
thereto  free  from  the  lien  of  said  trust  deed, 
and  that  it  had  made  considerable  and  was 
making  and  was  about  to  make  extensive  and 
costly  improvements  in  said  plant;  that  the 
city  made  said  improvements  im  the  under- 
standing and  belief  that  the  bondholders  ac- 
quiesced and  were  acquiescing  in  its  said 
claim,  and  that  said  bondholders  did  ac- 
quiesce therein  until  the  24th  day  of  July, 
1914,  when  the  present  tmatee  first  notified 
the  city  that  he  claimed  the  lien  of  said  trust 
deed  was  still  in  force  and  that  he  had  right 
to  sell  said  property  under  foreclosure  to 
satisfy  the  same.  That  the  cost  of  the  im- 
provements thus  made  by  the  city  approxi- 
mated $30,000,  and  the  greater  part  thereof 
were  made  between  April  1,  1912,  and  July 
24,  1914. 

"14.  That  the  present  trustee  was  appoint- 
ed to  succeed  said  Citizens  Trust  Company  as 
trustee  on  May  12,  1914,  and  [478]  that  on 
May  27th  thereafter  he  formally  and  after 
deliberate  consideration  demanded  of  the  de- 
fendant city  that  it  pay  to  him  for  the  bond- 
holders the  residue  of  said  $6,50a  held  by 
it  to  protect  itself  against  the  lien  which  was 
adjudged  prior  to  that  of  said  trust  deed,  and 
that  the  city  now  has  in  its  hands  the  sum 
of  $2,084.85,  the  residue  of  said  $6,600'  re- 
tained as  aforesaid. 


"15.  That  the  Kaukauna  Company  duly 
began  an  action  in  the  circuit  court  for  Oane 
county  to  review  the  determination  of  the 
railroad  commission  fixing  the  value  of  the 
said  plant  and  said  case  ^as  pending  until 
September  2,  1914,  when  the  said  determinap 
tion  was  affirmed. 

"16.  That  the  bonds  of  said  issue  outstand- 
ing and  unpaid  aggregate  the  sum  of  $59,500, 
with  interest  thereon  since  May  1,  1912,  and 
that  they  are  held  as  follows :...'' 

The  facts  in  relation  to  the  connection  of 
James  M.  and  Thomas  J.  Pereles  with  the 
transaction  detailed  in  the  findings  are  not 
set  out  Jn  the  findings  although  shown  by 
the  undisputed  evidence.  It  appears  that  on 
April  10,  1906,  the  Kaukauna  Electric  Light 
Company  resolved  to  sell  its  plant  to  the 
Kaukauna  Company.  The  stockholders  of 
the  vendor  company  were  the  president  and 
secretary  and  treasurer  of  the  Trust  Com- 
pany. The  price  by  the  offer  was  $156,000, 
to  be  paid  by  the  issue  of  510  shares  of  $100 
each  of  the  stock  of  the  Kankauna  Company, 
and  $75,000  of  its  first  and  $30,000  of  its 
second  mortgage  bonds.  The  pffer  was  on 
the  same  day  accepted  and  the  510  shares 
issued,  one  share  to  James  M.  Pereles  and 
one  share  to  Thomas  J.  Pereles,  and  one  to 
W.  W.  Allis,  and  507  to  A.  R.  Coates.  But 
by  an  assignment  dated  April  9,  1906,  Coates 
transferred  the  507  shares  to  James  M.  and 
Thomas  J.  Pereles;  so  that  from  the  beginning 
they  owned  all  but  one  share  of  the  stock 
James  M.  and  Thomas  J.  Pereles  were  at  once 
made  president  and  secretary  and  treasurer 
of  the  Kaukauna  Company,  and  were  at 
the  same  time  president  and  vice-president  of 
the  Trust  Company  and  owned  over  five  sixths 
of  its  stock  dominated  and  controlled  botli 
companies  then  and  during  [479]  all  the  time 
covered  by  the  findings  in  this  case.  The 
by-laws  of  eack  company  authorized  its  presi- 
dent to  carry  on  the  business  of  the  corpora- 
.  tion  and  manage  the  same,  and  the  vice-presi- 
dent to  co-operate  with  the  president.  April 
10,  1906,  the  stockholders  and  directors  of 
the  Kaukauna  Company  resolved  to  accept 
the  offer  of  the  Kaukauna  £le<{tric  light  Com- 
pany and  that  the  stock  and  bonds  be  issued ; 
that  the  bonds  be  secured  by  trust  deeds  to 
the  Trust  Company;  that  the  deeds  and  bonds 
be  such  as  the  Trust  Company  should  require, 
and  that  the  $75,000  of  first  mortgage  bonds 
be  delivered  to  James  M.  and  Thomas  J. 
Pereles  and  that  $30,000  of  seccmd  mortgage 
bonds  be  delivered  to  W.  W.  Allis.  On  the 
same  day  the  trust  deed  in  suit  was  ndade 
to  secure  the  $75,000  of  boQ4a  and  another 
to  secure  the  $30,000  of  second  mortgage 
bonds.  On  April  10,  1906,  Coates  owed  the 
Trust  Company  $31,863.35,.  and  the  vendor 
owed  the  Trust  Company  146,477.38.  There- 
upon the  TnMt  Company  opened  an  account 
with  the  Kaukauna  Company,  charged  it  with 
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said  debts,  $78,340.73,  and  credited  it  with 
$75,000  of  bonds.  May  2,  1900,  such  bonds 
were  delivered  to  James  M.  and  Thomas  J. 
Pereles,  but  they  were  dated  April  10,  1906, 
treated  as  then  issued,  and  many  of  them 
sold  between  such  dates.  Many  customers  of 
the  Tru8t  Compat^y  left  money  with  it  to 
invest,  with  authority  to  care  for  and  protect 
the  loans  and  security  while  they  ran.  It 
kept  a  deposit  account  with  each  customer, 
and  in  his  pass-book  was  entered  the  deposits 
and  the  amount  paid  for  securities  and  all 
interest  paid.  It  thus  invested  between  April 
10,  1906,  and  1912  the  deposits  and  balances 
of  various  customers  in  the  $75,000  issue  of 
bonds.  It  appears  that  some  of  the  customers 
authorized  the  Pereles  firm  and  the  Tru^i 
Company  to  make,  continue,  care  for,  and  pro- 
tect their  investments,  leaving  the  bonds  in 
the  custody  of  the  Trust  Company  with  very 
general  powers  in  respect  to  them;  while 
other  customers  had  the  custody  of  their 
bonds  and  cared  for  [480]  or  looked  after  the 
investments  themselves.  To  secure  and  pro- 
tect such  investments,  James  M.  Pereles  and 
Thomas  J.  Pereles,  owning  substantially  all 
of  the  stock  of  the  Kaukauna  Company,  man- 
aged it,  either  personally  or  through  a  repre- 
sentative, they  at  all  times  retaining  a  sub- 
stantial control. 

The  law  firm  of  Nathan  Pereles  &  Sons 
consisted  of  James  M.  Pereles  and  Thomas  J. 
Pereles.  Its  office  and  those  of  the  Trust  Com- 
pany joined  on  the  main  floor  of  the  Pereles 
Building  in  Milwaukee.  The  main  office  of 
the  Kaukauna  Company  was  in  the  rooms 
of  that  firm  and  therein  the  corporate  meet- 
ings of  that  company  and  of  the  Trust 
Company  were  held.  On  June  28,  1908,  James 
M.  and  Thomas  J.  Pereles,  through  their 
representative  in  charge  of  the  Kaukauna 
Company,  directed  the  compaxiy  to  surrender 
its  franchise  and  take  an  indeterminate  per- 
mit. 

Jamea  M.  Pereles  died  December  11,  1910, 
and  Thomas  J.  Pereles  was  thereafter  his 
executor,  and  the  management  of  the  aflairs 
of  the  Trmt  Compamy  and  of  the  Kaukauna 
Company  were  subject  to  his  direction*  The 
Kaukauna  Company  never  earned  interest 
on  the  $75,000  of  bonds,  and  the  Trust  Com- 
ptmy  advanced  it  until  November  1, 1912.  It 
also  advanced  the  money  to  cover  the  cost 
of  certain  inyprovementa  which  the  company 
was  required  to  make  by  order  of  the  rail- 
road commission.  So  that  on  July  16th  the 
Kaukauna  Company  owed  the  Trust  Company 
about  $27/)00.  Upon  receipt  of  the  $454^94.40 
paid  to  it  by  the  city  on  July  11,  1912,  the 


interest  of  $7,000  of  bonda  to  pay  for  such 
improvements;  (2)  all  interest  advanced  for 
first  mortgage  bonds;  (3)  sum  of  $1,901.22, 
expense  of  management;  (4)  balance  to  take 
up  mortgage  bonds,  principal  and  interest.  In 
carrying  out  the  [481]  directions  of  Pereles 
the  Trust  Company  paid  principal  and  inter- 
est of  $15,600  of  the  first  mortgage  bonds  in 
full. 

Upon  the  facts  as  found  and  upon  the 
undisputed  evidence  the  court  concluded  as 
follows: 

^'1.  Tliat  the  said  proceedings  of  purchase 
did  not  operate,  of  themselves,  to  divest  the 
lien  of  said  trust  deed  or  to  transfer  said 
plant  to  the  defendant  city  freed  from  said 
lien. 

"2.  That  said  bonds  and  all  thereof  were 
void  while  in  the  hands  of  the  original  holder; 
but  that  the  said  bonds  are  negotiable  in- 
struments under  the  Negotiable  Instrument 
Law  of  Wisconsin,  and  the  holders  thereof 
are  holders  in  due  course  before  maturity  and 
hold  the  same  free  from  defenses  available  to 
prior  parties  among  themselves  and  may  en- 
force pajmient  for  the  full  amount  thereof. 

"3.  That  the  trustee  under  said  trust  deed, 
by  virtue  of  the  terms  of  the  deed  and  the 
facts  found,  had  authority  to  receive  the 
purchase  money  of  said  plant  as  determined 
by  said  railroad  commission  and  apply  the 
same  or  take  action  to  have  the  same  applied 
upon  said  bonds  for  the  benefit  of  the  bond- 
holders pro  rata,  and  that  the  receipt  of  the 
purchase  money  by  the  trustee  operated  to 
restrict  the  trustee  and  the  bondholders  to 
the  remedy  of  impressing  said  purchase  money 
with  the  lien  of  said  trust  deed  and  to  re- 
lease the  said  plant  from  the  lien  of  said 
trust  deed. 

"4.  That  the  plaintiff  is  barred  by  laches 
and  estopped  from  foreclosure  of  the  trust 
deed  by  reason  of  the  acquiescence  of  the 
bondholders  in  the  position  of  the  city  and 
permitting  the  city,  without  objection  or  not- 
ice of  adverse  claim,  to  expend  so  large  a 
case  at  law  between  the  same  parties,  the 
sum  in  betterments  after  November  1,  1912, 
when  the  bondholders  received  notice  of  the 
facts  found. 

"5.  That  the  notice  of  the  present  trustee 
that  he  claimed  and  demanded,  payment  to 
him  of  the  residue  of  said  $6,500  in  the 
city's  hands  was  an  election  of  remedies, 
and  constituted  waiver  of  right,  if  any  there 
then  was,  to  foreclose  said  trust  deed,  and 
that  plaintiff  should  be  restricted  to  the 
remedy  then  selected,  of  ratifying  the  trans- 
fer of  the  said  plant  by  the  city  and  impress- 


Kaukauna    Company,    at    the    direction    of  "  ing  the  purchase  money  with  the  lien  of  said 

Thomas  J.   Pereles,  turned  this  amount  of  trust  deed. 

money  over  to  the  Trust  Company  and  at  his  [4S2}  "6.  That  the  plaintiff  is  entitled  to 

direction    subsequently   gave    the   following  judgment  against  the  Kaukauna  Company  for 

directions  aa  tt^ payment:     (1)  Principal  and  the   full  amount  of  the  bonds   unpaid   and 
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in^tereat  thereon  sub  fonnd ;  and  that  he  is  also 
entitled  to  judgment  against  the  city  of 
Kaukauna  for  payment  to  him  of  the  stud 
sum  of  $2,084.85,  the  said  residue  in  its 
handS)  less  the  costs  and  disbursements  of 
the  defendant  city  to  be  taxed. 

"7.  That  the  drfendant  the  city  of  Kau- 
kauna is  entitled  to  jnd^pnent  upon  its  coun- 
terclaim quieting  its  title  to  said  plant  free 
and  clear  from  the  lien  of  said  trust  deed 
and  any  and  all  other  claims  of  the  partiee 
hereto;  and  that  the  city  is  entitled  to  recover 
its  taxable  costs  and  disbursements  herein 
and  deduct  the  same  from  the  residue  of  the 
purchase  money  adjudged  to  be  paid  to  the 
plaintiff." 

It  is  also  undisputed  that  at  the  time  of 
the  purchase  proceedings  and  the  payment  of 
the  money  the  mayor  and  the  city  attorney, 
who  acted  for  the  city,  had  actual  knowledge 
of  the  mortgage  and  its  terms  and  paid  the 
money  to  the  Kaukaima  Company  at  the  re- 
quest of  the  Perelee  firm. 

From  the  judgment  entered  in  accordance 
with  the  conclusions  of  the  court  plaintiff 
appeals  and  alleges  that  the  conclusions  of 
law  are  erroneous  and  that  the  findings  and 
the  undisputed  evidence  do  not  sustain  the 
judgment. 

Linea,  Spooner,  Ellis  d  Quarles  for  appel- 
lant. 

Geo.  G,  Greene  and  Jerome  R.  North  for 
respondent  City  of  Kaukauna. 

Charles  F,  Fawseitf  amicus  curiae. 

[483]  RosENBBBBT,  J. — ^The  fundamental 
question  in  this  case  is:  What  is  the  nature 
and  effect  of  the  proceedings  taken  by  the  city 
of  Kaukauna  to  acquire  the  property  of  the 
Kaukauna  Company?  If  the  proceeding  is 
purely  contractual  and  is  to  be  govemM 
wholly  by  the  law  6f  contract,  one  result  will 
follow;  if,  on  the  other  hand,  it  is  in  the 
nature  of  a  condemnation  proceeding,  it  will 
be  governed  hy  the  law  of  eminent  domain 
and  a  different  result  will  be  reached.  The 
solution  of  this  question  involves  an  examin- 
ation of  the  Public  Utilities  Act,  under  which 
the  proceedings  were  had.  No  collateral  ques- 
tions are  presented 

The  city  of  Kaukauna  is  admittedly  a  mu- 
nicipality, the  Kaukauna  Company  admitted- 
ly a  public  utility,  and  all  the  requirements 
of  the  law  as  it  then  stood  were  admittedly 
(Complied  with;  so  that  the  sole  question  pre- 
sented for  solution  is:  What  was  the  nature 
and  effect  of  the  proceedings  had? 

The  provisions  of  the  law  so  far  as  they 
are  material  to  the  solution  of  this  question 
are  as  follows: 

(1)  An  indeterminate  permit  is  every  grant 
from  the  state,  to  any  corporation,  of  power 
to  own,  operate,  manage,  or  control  any  plant 


for  furnishing  heat,  light,  water,  or  power 
to  or  for  the  public,  which  permit  shall  con- 
tinue in  [484]  force  until  the  municipality 
shall  exercise  its  option  to  purchase  as  pro- 
vided by  this  act.  Sub.  5,  sec.  1797flt — ^1, 
Stats.   (Laws  1907,  ch.  499). 

(2)  Every  license,  permit,  or  franchise  here- 
after granted  to  any  public  utility  shall  have 
the  effect  of  an  indeterminate  permit,  subject 
to  the  provisions  of  this  act  and  subject  to 
the  provision  that  the  municipality  in  which 
the  major  part  of  the  property  is  situate  may 
purchase  the  property  of  such  public  utility 
at  any  time  as  provided  herein,  paying  there- 
for just  compensation  to  be  determined  by 
the  commission.  Any  such  municipality  is 
authorised  to  purchase  such  property  and 
every  such  public  utility  is  required  to  sell 
such  property  at  the  value  and  according  to 
the  terms  and  conditions  detennined  by  the 
commission  as  herein  provided.  Sec.  1797s» 
—76  (LawB  1907,  ch.  499). 

(3)  Any  public  utility  being  at  the  time 
a  corporation  of  the  state  of  Wisconsin  oper- 
ating under  an  existing  franchise  shall  on 
surrendering  the  same  prior  to  January  1, 
1911,  receive  by  operation  of  law  in  lieu  there- 
of an  indeterminate  permit,  and  shall  hold 
such  permit  subject  to  all  the  terms,  condi- 
tions, and  limitations  of  this  act.  See  1797m 
•-77  (Laws  1909,  ch.  180). 

(4)  Any  public  utility  shall  by  acceptance 
of  any  such  interminate  permit  be  deemed 
to  have  consented  to  a  future  purchase  of  its 
property  by  the  municipality  for  the  compen- 
sation and  under  the  terms  and  conditions 
detennined  by  the  commission,  and  shall  there- 
by be  deemed  to  have  waived  the  right  of 
requiring  the  necessity  of  such  taking  to  be 
establii^d  by  the  verdict  of  a  jury  and  to 
have  waived  all  other  remedies  and  rights 
relative  to  coodenmation,  except  sndi  rif^ts 
«od  remedies  as  are  provided  by  this  aet.  See. 
1797m— 78   (Laws  1907,  ch.  499). 

A  municipality  tnay'  acquire  a  public  ntility 
in  one  of  four  ways: 

[486]  1.  Any  nnmieipality  shall  have  the 
power,  subject  to  the  proviaions  of  the  Public 
Utilities  A«t,  to  oonstruet  and  operate  a  plant 
and  equipment  or  any  part  thereof. 

2.  Any  municipality  shall  have  the  power, 
subject  to  the  provisions  of  tiie  Public  Utili- 
ties Act,  to  purchase  by  agreement  with  any 
public  utility  any  part  of  any  plant,  pro- 
vided that  such  purchase  and  the  terms 
thereof  shall  be  approved  by  the  oonmissioii 
upon  hearing. 

d.  Any  munieipality  shall  have  the  power, 
subject  to  the  l^rovisions  of  the  Publie  Utili- 
ties Act,  to  acquire  by  condemnation  the  prop- 
ty  of  any  public  utility  actually  used  and 
useful  for  th«  convenience  of  the  publie  then 
operating  under  a  license,  permit,  or  franehiee 
in  existence  at  the  time  of  the  enaetment  of 
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t]ie  Public  Utilities  Law  or  optoatiiig  in  ai^ 
munieipalify  without  a  permit  or  franehise. 

4.  Any  municipality  shall  have  the  power, 
sabject  to  the  proTisions  of  i^  Public  Utili* 
ties  Act,  to  acquire  by  purchase,  in  accordance 
with  the  proTisions  of  this  act,  the  property 
of  any  puUic  utility  actually  used  sand  useful 
for  ^  convenience  o£  the  public  operating 
under  any  indeterminate  permit  as  provided 
by  law.  Sec.  1797m^— 79  (Lkws  1907,  ch. 
499). 

In  the  instant  case  the  dty  elected  to  pro* 
csed  under  sub.  4  of  sec.  1797in< — ^79.  The 
proceedings  to  acquire  an  existing  plant  not 
operating  under  an  indeterminate  permit,  un- 
der the  law  as  it  then  stood,  were  as  follows : 
Upon  the  determination  by  a  municipality  by 
a  majority  vote  ol  its  electors  to  acquire 
an  existing  plant,  "such  municipality  shall 
bring  an  action  in  the  circuit  court  against 
the  public  utility  as  defendant  praying 
the  court  for  an  adjudication  as  to  the 
necessity  of  such  taking  by  the  municipal- 
ity, in  which  action  the  complaint  shall 
be  served  with  the  summons.  I^e  puhlio 
utility  shall  serve  and  file  its  answer 
to  snch  complaint  within  ten  days  after 
the  service  thereof,  whereupon  such  action 
diall  be  at  issue  and  stand  [486]  ready  for 
trial  upon  ten  days'  notice  by  either  party. 
Unless  the  parties  thereto  waive  a  jury,  the 
question  as  to  the  necessity  of  the  taking 
of  BQch  property  by  the  municipality  shall 
be  as  speedily  as  possible  submitted  to  a 
jury."    Sec.  1797i»i—80  (Laws  1909,  ch.  213). 

Upon  the  determination  of  a  municipality 
to  acquire  an  existing  plant  by  a  majority 
vote  of  its  electors,  if  the  public  utility  own' 
ing  such  plant  shall  have  consented  to  the 
taking  over  of  such  plant  by  the  raunieipali- 
tr  by  the  acceptance  of  an  indeterminate  pen- 
nit  as  provided  herein,  or,  in  case  such 
public  utility  shall  not  have  waived  or  con- 
sented to  such  taking,  if  the  jury  shall  have 
found  that  a  necessity  exists  for  the  taking 
of  such  plant,  then  the  municipality  shall 
eiive  speedy  notice  of  such  determination  and 
of  snch  consent  or  such  verdict  of  a  jury  .to 
the  public  utility  and  to  the  commission. 
Sec.  1707f»~81    (Laws  1909,  ch.  213). 

The  commission  shall  thereupon,  after  pub- 
He  hearing  and  within  three  months  fnmi 
the  receipt  of  such  notice  and  upon  notice 
to  the  municipality  and  the  public  utility 
interested,  determine  and  certify  the  just  com- 
pensation to  be  paid,  together  with  all  the 
terms  and  conditions  of  sales.  Sea  1797iii'— 
82  (Laws  1907,  ch.  499). 

If  either  party  to  the  proceeding  is  dis- 
fiatisfied  with  the  order,  it  may  commerce  and 
prosecute  an  action  to  review  it.  Sees.  1797in 
-n  to  1797m— 66  (Laws  1907,  ch.  499). 

It  will  be  noted  that  the  only  difference 
between  the  proceeding  under  sub.  4  of  sec. 
1797m — 79,  which  is  denominated  a  proceed- 


ing to  acquire  by  purchase  as  provided  under 
the  Public  L'tilities  :^t,  and  the  proceeding 
under  sub.  3  of  sec.  1797  m — 70,  which  is  de- 
nominated a  proceeding  to  acquire  by  con- 
demnation, is  that  in  the  one  case  the  v^dlct 
of  a  jui^  as  to  neoeesity  is  required,  and  in 
the  other  it  is  deemed  to  have  been  waived 
by  the  fact  that  the  utility  has  accepted  an. 
indeterminate  permit. 

Under  the  law,  is  the  aooeptance  of  an  in- 
determinate permit  [487]  anything  more  than 
a  waiver  by  the  utility  of  a  verdict  of  neces- 
sity as  required  by  the  constitution? 

Sec.  2,  art.  XI,  Const,  is  as  follows:  ''No 
nuinicipal  corporation  shall  take  private  prop- 
erty for  public  use,  against  the  consent  of 
the  owner,  without  the  necessity  thereof  be- 
ing first  ^established  by  the  verdict  of  a 
jury." 

Clearly,  if  the  owner  consent,  no  verdict  is 
required,  and  thereafter,  under  the  statute, 
the  proceedings  are  the  same  under  both 
subdivisions.  While  the  proceeding  is  denomi- 
nated a  "purchase''  by  sub.  4,  and  the  rela- 
tion of  the  parties  is  said  to  be  to  some  ex- 
tent contractual,  it  must  Ije  conceded  that 
upon  the  acceptance  of  an  indeterminate  per- 
mit by  a  public  utility  the  relationship  be- 
tween the  municipality  and  the  public  utility 
is  something  more  than  contractual.  If  it 
were  merely  contractual  the  parties  might, 
by  contract,  restore  themselves  to  their  origi- 
sal  position.  This  they  cannot  do,  the  muni- 
cipality having  no  power  in  the  premises. 
The  property  of  a  utility  by  the  acceptance  of 
an  indeterminate  permit,  acquires  a  status 
which  cannot  be  changed  except  through  act 
of  the  legislature. 

It  seems  to  us  thai  the  acceptance  of  an 
indeterminate  permit  by  a  public  utility 
amounts  to  this:  tl^t  a  verdict  of  necessity 
is  ther^y  perpetually  waived  and  the  utility 
consents  that  proceedings  to  acquire  its  prop- 
erty may  be  initiated  at  any  time  by  the 
municipality  and  it  consents  that  its  prop- 
erty may  be  acquired  in  the  particular  man- 
ner prescribed  by  the  act.  The  municipality 
acquires  the  same  rights  when  a  verdict  of 
necessity  is  rendered  in  proceedings  under  the 
act  and  the  utility  does  not  consent,  the  pro- 
ceedings in  both  cases  thereafter  being  identi- 
cal. 

A  Terdict  of  necessity  may  be  and  often  is 
waived  in  condemnation  proceedings,  leaving 
the.  Amount  of  compoisation  to  be  paid  for 
the  property  taken  the  sole  question  for  de- 
termination. Such  proceedings  are^  however, 
condemnation  proceedings.  The  damages  are 
thereafter  to  be  determined  [488]  in  accor- 
dance with  the  law  relating  to  the  exercise 
of  the  power  of  eminent  domain  and  not  in 
accordance  with  the  law  of  contract. 

We  conclude,  therefore,  that  the  proceeding 
in  this  case  is  in  the  ns^ture  of  a  condemna- 
tion proceeding,  and  the  effect  of  the  pro- 
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ceeding  is  therefore  to  be  determined  in  ac- 
cordance with  the  laws  governing  the  exercise 
of  the  power  of  eminent  domain.  In  arriv- 
ing at  this  determination  we  have  considered 
the  fact  that  the  proceeding  is  denominated 
a  "purchase*'  in  the  act  itself,  and  that  in 
some  aspects  the  rights  of  the  parties  are 
contractual  and  are  thus  spoken  of  in  prior 
decisions  of  this  court. 

But  it  is  said  that  the  proceeding  cannot 
be  sustained  as  one  in  the  nature  of  a  con- 
demnation proceeding,  because  as  the  law 
stood  at  the  time  there  was  no  provision  re- 
quiring that  notice  be  given  to  lienholders, 
and  Davis  v.  La  Crosse,  etc.  R.  Co.  12  Wis! 
16;  Kenrcdy  v.  Milwaukee,  etc.  R.  Co.  22 
Wis.  681;  Wooster  v.  Sugar  River  Val.  R. 
Co.  57  Wis.  311,  15  N.  W.  401 ;  an^  Stamnes 
V.  Milwaukee,  etc.  R.  Co.  131  Wis.  85,  109 
N.  W.  100,  926,  111  N.  W.  62,  are  cited  to 
our  attention  as  sustaining  this  proposition. 
While  there  is  a  remark  in  the  Davis  case 
which  tends  to  support  the  view  that  a  valid 
condemnation  can  only  be  had  where  the  per- 
sons interested  in  the  property,  including 
mortgagees,  are  before  the  court,  a  study 
of  all  the  cases  convinces  us  that  what  was 
being  dealt  with  and  what  was  in  the  mind 
of  the  court  was  the  matter  of  condemnation 
by  railroad  companies  under  special  charters 
or  general  laws,  all  of  which  contain  pro- 
visions similar  to  the  provisions  of  sees.  1846 
and  1847,  which  require  that  notice  be  giv«n 
to  the  owner  and  to  persona  iniereaied  in  the 
premUea,  We  think  the  decisions  in  these 
cases  are  referable  to  the  statute  law  and 
do  not  decide  that  there  can  be  no  valid 
condemnation  except  upon  notice  to  lienhold- 
ers;  especially  so  in  view  of  the  fact  that 
other  statutes  relating  to  the  exercise  of  the 
power  of  eminent  domain  which  require 
notice  to  the  [489]  owner  only  have  stood 
unchallenged  for  fifty  years.  Under  sees. 
605-609  and  sub.  9,  sec.  1494* — 8,  Stats,  pro- 
viding for  condemnation  directly  by  the  state, 
ten  days'  notice  of  the  application  for  com- 
missioners is  required  to  be  served  upon  the 
owner  or  given  by  publication.  Five  days' 
notice  of  the  meeting  to  ^x  compensation  is 
provided,  which  may  be  served  personally  up- 
on the  owner  or  by  leaving  it  at  his  abode. 
By  sees.  694c,  694e,  and  sub.  3,  sec.  1317fn< — 
6,  Stats,  counties  may  condemn  for  all  county 
purposes  on  notice  to  the  owner  only.  See. 
895,  Stats,  and  subsequoit  sections  authorise 
villages  to  exercise  the  right  of  eminent 
domain  on  notice  of  the  proceedings  and  meet- 
ings to  the  owner  or  occupant.  Sees.  1265, 
1266,  and  1267,  Stats,  authorize  towns  to  con- 
demn lands  for  highway  purposes  on  notice 
to  all  the  occupants.  Sees.  1379 — 3  and  477- 
484,  Stats,  authorize  condemnation  by  school 
districts  and  for  drainage  purposes  upon 
notice  to  the  occupant  and  oumer.    So  stat- 


utes for  taxation  provide  for  noHoe  to  the 
owner  only.  While  there  is  a  oonfliet  of  au- 
thority, there  are  many  cases  holding  that 
such  statutes  are  not  unconstitutional  for 
failure  to  require  notice  to  lienholders.  Fitch- 
patrick  v.  Botheras,  150  la.  376,  Ann.  Caa. 
1912D  634,  130  N.  W.  163,  37  L.R.A.(N.S.) 
558;  Harkins  v.  Asheville,  123  N.  C.  636,  31 
S.  E.  853;  Kinnie  v.  Bare,  80  Mich.  345, 
45  N.  W.  345;  Goodrich  v.  Atchison  County, 
47  Kan.  355,  27  Pac.  1006,  18  L.R.A.  113; 
Baldwin  v.  Moroney,  173  Ind.  574,  91  K.  E. 
3,  30  L.R.A.(N.S.)  761;  Eau  Claire  v.  £au 
Claire  Water  C3o.  137  Wis.  517,  533,  119  N. 
W.  555. 

The  owner  in  this  case  having  consented,  by 
the  acceptance  of  an  indeterminate  permit, 
that  its  property  be  taken,  the  taking  was 
not  against  the  consent  of  the  owner,  and  tho 
verdict  of  a  jury  as  to  necessity  was  not 
required.  Under  the  facts  in  this  case  the 
question  of  taking  was  a  legislative  one,  and 
the  power  to  make  the  determination  of  that 
question  was  vested  in  the  electors  of  the 
municipality,  whose  decision  was  in  that  re- 
spect conclusive. 

The  consent  of  the  owner  to  the  taking 
being  equivalent  to  [490]  notice  to  the  owner, 
the  case  stands  as  if  the  statute  required 
notice  to  the  owner  and  such  notice  had  been 
given;  and  the  taking  is  a  valid  one  although 
no  notice  was  given  or  required  to  be  given 
to  lienholders,  and  for  reasons  above  stated 
the  law  is  valid. 

The  property  being  appropriated  by  the 
municipality  for  public  use,  the  law  provided 
the  means  by  which  the  amount  of  compen- 
sation to  be  paid  therefor  should  be  fixed,  as 
follows:  The  commission  was  required  to 
give  notice  of  a  public  hearing  within  three 
months  of  the  date  of  the  notice  of  the  mu- 
nicipality's determination  to  take  the  prop- 
erty, to  the  municipality  and  the  utility,  and 
upon  this  public  hearing  the  commiseion  was 
required  to  lix  the  compensation  and  the 
terms  and  conditions  of  the  sale  and  purchase, 
which  were  required  to  be  reasonable.  Sec. 
1797m— «2  (Laws  1907,  ch.  499). 

Sees.  1797m— 83  to  1797m--85  (Laws  1907, 
ch.  499)  provide  the  method  for  reviewing 
the  order  of  the  commission  by  appeal  to 
the  circuit  oourtw  See.  1797m — 83  was  amend- 
ed by  ch.  662  of  the  Laws  of  1911,  in  effect 
July  21, 1911,  by  the  insertion  of  the  italicised 
words,  to  read  as  follows: 

"Any  public  utility  or  the  municipality  or 
any  bondholder,  mortgagee,  lienor  or  other 
creditor  of  the  public  utility^  being  dissatis- 
fied with  such  order,  may  commence  and 
prosecute  an  action  in  the  circuit  court  to 
alter  or  amend  such  order  or  any  part  there- 
of, as  provided  in  sections  1797m — 64  to 
1797m — 73,  inclusive,  and  said  sections  so 
far  as  applicable  shall  apply  to  sueh  action." 


conhell  t.  kaukauna. 

164  >r<«.  47i. 


8W 


The  award  of  the  eommiBsion  was  made 
December  26,  1911;  so  that  at  the  time  the 
award  waa  made  the  law  provided  a  mjetbod 
by  which  any  bondholder  might  have  the 
order  of  the  commission  reviewed.  While 
sec  1797in — 82  did  not  require  notice  to  any 
one  other  than  the  municipality  and  the  pub* 
lie  utility,  the  hearing  was  a  public  one  before 
an  [491]  administrative  commission  and  any 
person  having  an  interest  in  the  subject-mat* 
ter  of  the  hearing  might  upon  appliciition  be 
Iteird.  It  is  claimed  that  the  public  charac- 
ter of  the  hearing  provided  for  under  the  law 
as  it  stood  prior  to  the  amendment  of  1911, 
and  the  right  of  review  given  by  sec.  ITSTftk-* 
83  as  amended,  constitute  sufficient  notice  in 
an  administrative  proceeding  to  bind  all  bond* 
holders,  and  Newton  v.  Superior,  146  Wis. 
308,  180  N.  W.  242,  131  N.  W.  986;  Hodge 
T  Muscatine  County,  196  U.  S.  270,  25  8.  Ct. 
237,  49  U.  8.  (L.  ed.)  477;  and  Nelson  v, 
Waukesha,  147  Wis.  163,  132  N.  W.  887, 
are  cited  as  sustaining  this  proposition. 

While  the  determination  in  such  a  proceed- 
ing is  of  such  a  public  character  that  every 
one  siTected  by  it  may  be  chargeable  with 
notice  of  it,  we  do  not  ^nd  it  necessary  to 
rest  the  decision  in  this  case  upon  that 
ground. 

It  appears  that  fu  accordance  with  the  stat- 
ute as  it  stood  prior  to  the  amendment  formal 
notice  waa  given  to  the  municipality  and  to 
the  Kaukauna  Company,  but  that  no  formal 
notice  was  given  to  the  Tru9i  Company,  It 
does  appear,  however,  that  the  officers  of  the 
Tru9t  Camptmy  had  actual  notice  of  the 
proceeding.  Thomas  J.  Pereles,  at  that  time 
the  president  and  managing  officer  of  the 
Tnut  Company,  and  the  owner  or  in  control 
of  practically  all  of  the  capital  stock  of  the 
Kaukauna  Company,  directed  that  an  appeal 
be  prosecuted  from  the  order  of  the  commis- 
sion. The  attoTne3rB  who  appeared  at  his 
direction  and  prosecuted  the  appeal  entered 
tbeir  appearance  in  behalf  of  the  Kaukauna 
Company,  although  at  the  time  he  was  not 
an  officer  of  tiie  Kaukauna  Company.  It  must 
be  remembered  that  under  the  facts  in  this 
case  there  was  but  one  interest,  the  Perelea 
firm,  which  was  represented  by  the  Kaukakina 
Company  and  the  Trust'  Company.  They 
owned  all  but  one  share  of  the  capital  stoclr 
of  the  Kaukauna  Company  and  2,660  shares 
of  the  3,000  shares  of  the  capital  stock  of 
the  Truai  Company,  Each  of  these  con- 
cerns derived  all  of  its  authority  from  one 
[492]  common  source  and  they  were  all  subject 
to  the  management  and  control  of  Thomas  J. 
Pereles,  and  were  all  carried  on  for  the 
benefit  oif  and  in  the  interest  of  the  Pereles 
ffnn.  It  wotild  be  nonsense  for  us  to  say 
that  the  Trugt  Company  had  no  notice  of  the 
proceedings  to  ftx  the  compensation,  when  its 
iBana^g  oflieer  who  owned  it  was  engaged 


in  the  prosecution  of  an  appeal  in  the  pro- 
ceeding and  from  which  the  Tnut  Company, 
and  through  the  Tmai  Company  the  bond- 
holders, derived  every  benefit  that  could  have 
been  derived  had  the  appearance  of  the  at- 
torneys employed  by  him  been  made  in  the 
name  of  two  of  his  companies  instead  of  one. 

The  case  might  be  very  diil^rent  if  the 
Kaukauna  Company  and  the  Truti  Company 
were  in  fact  separate  in  interert  and  were 
managed  and  controlled  and  owned  by  differ- 
ent persons.  It  does  not  appear  that  any 
bondholder  had  actual  notice  of  the  condemna- 
tion proceedings.  However,  upon  the  whole 
record  we  must  hold  that  the  trustee,  and 
through  the  trustee  the  bondholders,  are 
bound  by  the  judgment  of  the  circuit  court 
affirming  the  award  of  the  commission.  For- 
mal notice  to  the  trustee  would  have  been 
sufficient  under  all  the  authorities  to  bind 
the  bondholders  claiming  under  the  trust 
deed.  Iowa  County  v.  Mineral  Point  R.  Co. 
24  Wis.  03;  Swift  v.  State  Lumber  Co.  71 
Wis.  476,  37  N.  W.  441 ;  Vetterlein  v.  Barnes, 
124  U.  S.  169,  8  S.  Ct.  441,  31  U.  8.  (L.  ed.) 
400. 

The  amouht  awarded  as  just  compensation 
for  the  property  of  the  Kaukauna  Company 
was  $50,000,  and  tiie  award  waa  affirmed  No- 
v/ember  21,  1914,  by  judgment  of  the  circuit 
court.  It  being  established  that  the  trustee 
and  the  bondholders  are  concluded  by  the 
award,  we  come  now  to  the  distribution  of  the 
proceeds  of  the  award,  a  difficult  and  disagree- 
able question.    This  court  has  well  said: 

"When  one  enjoying  the  confidence  of  the 
community  in  which  he  has  acted  as  inter- 
mediary between  investors  and  borrowers  of 
money  proves  to  have  been  both  dishonest 
and  insolvent,  complications  arise  of  the 
most  serious  character,  in  which  the  attempt 
to  do  justice  must,  of  neoessity,  be  painful 
[498]  to  the  courts;  for,  whatever  the  result^ 
one  party  or  the  other — and  often  both— must 
suffer  injury;  sometimes  ruin.  The  strain 
npon  the  human  sympathies  is  frequently 
such  as  to  render  difficult  adherence  to  set* 
tied  rules  of  law,  which,  in  individual  eases, 
may  seem  to  case  the  burden  of  the  wrong 
on  him  who  can  least  well  bear  it.  Such 
rules,  however,  become  established  upon  many 
and  varied  considenktions  as  likely,  in  the 
long  mn,  to  approximate  most  nearly  to  jus- 
tice, and  to  minimise  the  wrong  as  far  as 
possible,  and  mnst  be  applied  by  a  court 
until,  if  the  desired  results  are  not  obtained, 
the  lawmaking  power  shall  readjust  them." 
Loiseanx  ▼.  Fremder,  128  Wis.  193,  107,  101 
N.  W.  42S. 

Whatever  our  personal  inclinations  may 
be,  our  duty  is  elear;  it  is  to  hew  to  the  line* 
let  the  chips  fall  where  they  may;  to  apply 
the  law  to  the  faeta  as  they  appear,  let  the 
result   be   what   ft  may.     In   this   ease   it 
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appears  without  dispnte  ihkt .  the  amount 
of  bonds  outstanding  at  the  tbne  the  award 
was  made  was  $75,000  and  there  was  retained 
b7  the  city  out  of  the  award  of  $50,000  the 
sum  of  $6,500,  out  jof  which  a  first  lien  on 
the  property  was  to  be  liquidated,  there  being 
at  the  time  a  dispute  as  to  its  validity^  it 
afterward  behig  decreed  a  valid  lien*  Qreen 
Bay,  etc.  Canal  Co.  v.  Kaukauna  Gas,  etc.  Co. 
157  Wis.  412,  147  N.  W.  701.  After  the  pay- 
ment of -the  first  lien  out  of  the  $fi,600,  .the 
sum  of  $2,0d4.S5  remained  and  still  remains 
available.  On  July  11,  1912,  the  city  paid 
to  the  Kaukauna  Company  $45,294.40,' being 
the  remainder  of  the  award  plus  accrued'  in- 
terest to  date  after  deducting  $6,500.  The 
Kaukauna  Company  in  turn  paid  it  to  the 
Trust  Company,  which  held  it  for  some  days 
and  then,  upon  direction  given  by  the  Pereles 
firm  through  the  Kaukauna  Company,  dis- 
bursed it  in  a  certain  specified  way,  and  of 
the  amount  disbursed  approximately  $15,500 
was  paid  the  bondholders. 

The  trial  court  concluded  as  a  matter  of 
law  that  the  Trust  Company  had  under  the 
terms  of  the  trust  deed  ''authority  to  receive 
the  purchase  money  of  the  said  ^lant  as  de- 
termined by  the  said  railroad  commission  and 
apply  the  same  or  take  [494]  action  to  have 
tlie  same  applied  upon  said  bonds  for  thf 
benefit  of  the  bondholders  pro  rata,  and  that 
the  receipt  of  the  purchase  money  by  the  trus- 
tee operated  to  restrict  the  trustee  to  the 
remedy  of  impressing  said  purchase  money 
with  the  lien  of  said  trust  deed  and  to  re* 
lease  the  said  plant  from  the  lien  of  said 
trust  deed."  Or,  in  effect,  that  the  payment 
to  the  Trust  Company  was  in  fact  a  payment 
to  the  bondholders  and  that  tiiereafter  the 
bondholders  had  no  remedy  excepting  a  per- 
sonal claim  against  the  trustee. 

Appelant  contends  that  this  conclusion  is 
erroneous.  The  triist  deed  was  in  the  usual 
form  of  such  instruments,  and  from  the  de- 
cision of  the  trial  court  it  appears  that  the 
court  based  its  conclusions  upon  article  VI  of 
the  trust  deed,  which  is  as  follows: 

"In  case  default  shall  be  made  in  the  pay- 
ment of  any  instalment  of  interest  on  any 
of  the  bonds  issued  hereunder,  then  and 
thereupon  the  principal  of  all  the  bonds  se- 
cured by  the  mortgage  shall,  at  the  election  of 
the  trustee,  become  immediately  due  aaMl  pay- 
able; or  in  case  any  proceedings  or  action 
or  any  other  steps  be  commenced  or  institut- 
ed for  the  foreclosure  or  enforcement  of  any 
second  or  subsequent  mortgage  by  said  com- 
pany, against  said  property,  or  any  portion 
thereof,  then  and  thereupon  the  principal  of 
all  the  bonds  secured  by  this  mortgage  shall 
become  immediately  due  and  payable  with- 
out notice." 

It  appears  without  dispute  that  the  in* 
ttalment  of  interest  due  May  1,  1012,  was 


advanced  by  the  Trust  Company  and  paid 
to  the  bondholders  without  knowledge  on 
their  part  as  to  its  soorce.  The  trial  court 
says: 

^'Obviously  the  Trust  Company  did  not 
moke  the  payment  of  interest  to  the  bond- 
liolders  on  May  Ist  in  good  fail&,  and  eouLd 
not  have  so  made  any  interest  payment  after 
the  proceedings  for  purchase  wei^e  instituted 
by  the  city.  It  obviously  advanced  the  in- 
terest at  these  times,  particularly  on  May 
1st,  with  a  view  of  postponing  the  discovery 
by  its  customers,  the  bondholders,  of.  ita  breach 
of  faith  with  and  duty  [496]  to  them,  in 
foisting  upon  them  discredited  and  unsound 
securities,  instead  of  the  safe  and  interest- 
paying  securities  which  it  had  been  charged 
to  procure  with  the  funds  left  with  it  for 
investment.  Under  these  circamstaiiees  it 
appears  to  me  that  there  had  in  fact  been 
a  default  of  the  Kaukauna  Company  in  pay- 
ing interest  on  the  bonds  in  suit,  although 
there  had  been  none  in  form.  The  situation 
was  such  that  the  trustee  would  have  been 
entirely  justified  on  May  1,  1912,  and  at 
either  interest-paying  time  in  1911,  in  ex- 
ercising its  option  .to  declare  the  principal 
ol  the  bonds  due  for  default  of  payment  of 
interest,  which  it  had  the  authority  to  do 
under  article  VI.  of  the  trust  deed." 

There  can  be  no  question  but  that  the  trial 
court  was  right  in  holding  that  the  trustee 
would  have  been  justified  in  declaring  the 
whole  amount  secured  by  the  trust  deed  due, 
instead  of  advancing  the  funds  for  the  pay- 
ment of  the  amount  due.  But  the  trustee 
did  not  exercise  this  option;  on  the  contrary, 
it  advanced  the  money  with  which  to  pay 
the  interest  due.  Certainly  after  such  inter- 
est was  paid  there  was  no  default,  and  there 
existed  at  no  time  before  November  1,  1912, 
such  a  default  as  would  authorise  the  trustee 
to  act  under  the  provisions  of  article  VI, 
After  the  Trust  Company  had  paid  the  inter- 
est it  could  not  by  any  action  on  its  part 
withdraw  payment  and  create  a  default.  It 
cannot  be  h^d  that  it  was  unlawful  for  the 
Trust  Company  to  advance  this  money  for 
the  Kaukauna  Company,  although  it  may  well 
be  true,  as  the  court  found,  that  its  main 
purpose  in  doing  so  was  to  conceal  from  ita 
customers  the  true  situation.  Whatever  might 
have  been  done,  the  interest  was  in  fact  paid. 
The  conclusion  reached  by  the  trial  court, 
therefore,  that  the  Trust  Company  might  have 
declared  the  whole  of  the  bonds,  principal  and 
interest,  due,  and  that  it  was  therefore  an* 
thorized  to  accept  payment,  does  not  follow. 
In  any  event,  no.  sum  would  be  due  except 
the  amount  as  to  which  there  w^  a  default 
until  the  trustee  had  in  fact  elected  to  declare 
the  same  due  in  accordance,  with  the  pro* 
▼isiims  of  artiele  VI.  [466]  The  power  there- 
in was  never  exercised,  and  eenioquently  tha 
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coTenants  contained  in  article  VI.  did  not 
operate  and  could  not  operate  until  such 
election  was  in  fact  made. 

The  payment  to  the  trustee  not  being  au- 
thorized by  the  terms  of  the  trust  deed,  it  is 
€lear  that  it  had  no  authority  to  receive  pay- 
ment for  the  bondholders  merely  because  it 
was  trustee.  It  is  true  that  the  coupons  and 
bonds  were  payable  at  the  office  of  the  Trust 
Company,  but  they  were  so  payable  only 
when  due.  The  fact  that  the  bonds  and  in- 
terest coupons  were  made  payable  at  the 
office  of  the  Trust  Company  did  not  make  the 
TTiist  Company  the  agent  of  the  bondholders 
to  receive  payment.  Money  deposited  with 
the  Trust  Cotnpany  for  that  reason  remained 
the  property  of  the  payor,  and  if  lost  it  was 
the  loss  of  the  payor.  Bartel  v.  Brown,  104 
Wis.  493,  80  N.  W.  801. 

It  is  the  established  law  of  this  state  that 
payment  of  a  negotiable  instrmnent  must  be 
made  to  the  party  having  possession  of  the 
same  or  to  some  person  duly  authorized  by 
the  payee  to  accept  payment,  and  that  where 
the  person  to  whom  payment  is  made  is  not 
in  possession  of  the  negotiable  instrument  the 
burden  is  upon  the  party  making  the  pay- 
ment to  show  the  agent's  authority  by  clear 
and  satisfactory  evidence.  Bartel  v.  Brown, 
supra;  8pence  v.  Pieper,  107  Wis.  453,  83 
N.  W.  660;  Loizeaux  v.  Fremder,  123  Wis. 
193,  101  N.  W.  423;  Marling  v.  Nom- 
mensen,  127  Wis.  363,  7  Ann.  Cas.  364,  106 
N.  W.  844,  115  Am.  St.  Rep.  1017,  6  L.RA. 
(X.S.)  412;  Drake  v.  Drake,  142  Wis.  602, 
126  N.  W.  19. 

The  authority  of  the  trustee  to  act  for 
the  bondholders  is  prescribed  and  limited  by 
the  terms  of  the  trust  deed,  and  a  payment 
to  the  trustee  merely  as  trustee  cannot  be 
held  to  be  payment  to  the  bondholders,  un- 
less made  when  and  as  prescribed  by  the 
terms  of  the  deed.  Miller  v.  Mitchell,  58 
W.  Va.  431,  62  S.  E.  478 ;  Kransz  v.  Uedel- 
hofen,  193  111.  477,  62  N.  E.  239;  Fortune 
V.  Stockton,  182  111.  454,  55  N.  E.  367; 
Schroeder  ▼.  Wolf,  227  111.  133,  81  N.  E.  13. 

It  appears  without  dispute  that  the  city, 
through  its  officers  [497]  who  had  charge 
of  the  matter,  not  only  had  constructive 
notice  afforded  by  the  record,  but  had  actual 
notice  of  the  terms  and  conditions  of  the  trust 
deed.  It  is  the  established  law  of  this  state 
that  the  lien  of  a  mortgage  extends  to  the 
award.  Stamnes  ▼.  Milwaukee,  etc.  R.  Co.  131 
Wis.  86,  109  N.  W.  100,  926,  111  N.  W.  62. 
Such  being  the  case,  it  was  clearly  the  duty 
of  the  city  to  see  that  the  amount  of  the 
award,  which  was  admittedly  less  than  the 
amount  of  bonds  outstanding,  was  applied  in 
fiome  manner  to  the  satisfaction  of  the  claims 
of  the  bondholders.  It  might  have  accom- 
plished this  purpose  in  one  of  two  ways: 

(1)    By  payment  of   the   money   into   court 
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for  distribution.  (2)  By  securing  consent 
of  the  bondholders,  or,  in  the  event  that  they 
would  not  consent  to  accept  payment,  waiting 
until  they  asserted  their  rights  in  the  fund. 
The  city  could  not  discharge  its  obligation 
in  this  respect  by  turning  over  the  amount  of 
the  award  to  the  insolvent  Kaukauna  Com* 
pany  to  be  disposed  of  at  the  direction  of 
the  Pereles  firm. 

At  this  point,  as  elsewhere  during  the 
course  of  the  proceedings,  the  Pereles  interests 
took  the  case  in  hand  in  their  own  behalf  and 
in  disregard  of  their  duty  to  the  city  as  well 
as  to  their  clients.  It  appears,. however,  with- 
out dispute  that  the  entire  amount  of  $45,- 
294.40 'Was  paid  to  the  Trust  Compa/ny  by  the 
Kaukauna  Company.  It  also  appears  that 
the  Pereles  brothers,  either  personally  or  as 
managing  officers  of  the  Tru^t  Company, 
represented  certain  of  the  bondholders  as  their 
general  agents  for  investment  purposes,  with 
power  to  accept  payment  on  outstanding  se- 
curities, to  substitute  one  security  for  another, 
and  generally  to  control  the  investment  of 
the  funds  of  such  clients,  and,  in  some  cases 
at  least,  had  the  bonds  of  their  clients  in 
their  possession.  Therefore  when  this  fund 
reached  the  hands  of  the  Trust  Company  it 
was  as  to  some  bondholders  in  the  hands  of 
a  general  agent,  authorized,  not  by  the  terms 
of  the  trust  deed,  but  by  the  direction  of 
these  bondholders,  to  deal  generally  with 
their  [498]  securities  and  to  accept  payment, 
and  we  must  hold  that  in  such  cases  payment 
was  made. 

As  to  those  bondholders  who  had  not  con- 
stituted the  Trust  Company  or  the  Pereles 
interests  their  general  agents  for  the  purpose 
of  dealing  with  their  funds  and  securities  and 
who  retained  possession  of  their  own  securities 
and  managed  and  controlled  them  themselves, 
it  is  clear  that  the  fund  was  not  in  the  hands 
of  one  authorized  to  receive  payment,  and 
consequently  as  to  such  bondholders  there  was 
no  payment. 

The  trust  deed  was  for  the  pro  rata  benefit 
of  all  of  the  bondholders,  and  upon  the  mak- 
ing of  the  award  and  the  ascertainment  of  the 
first  lien  thereon — ^now  established  by  decree 
of  the  court — each  bondholder  became  entitled 
to  receive  his  pro  rata  share  thereof.  The 
court  did  not  find  the  facts  relating  to  the 
authority  of  the  Trtist  Company  to  represent 
the  several  bondholders.  Further  proceedings 
in  that  respect  are  therefore  necessary.  Neith- 
er does  it  definitely  appear  to  what  bond- 
holders the  $16,500  was  paid. 

The  trial  court  held  that  the  trustee  was 
restricted  from  pursuing  any  other  remedy 
than  that  "of  impressing  said  purchase  money 
with  the  lien  of  the  trust  deed."  If  pay- 
ment to  the  Trust  Compaaiy  was  not  a  suffi- 
cient impressment,  it  is  difficult  to  understand 
how  the  Trust  Compa/ny  could  impress  funds 
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in  its  own  hands.  The  holding  in  efifect 
amounts  to  this:  that  the  plaintiff  trustee 
has  no  other  remedy  than  to  pursue  the 
funds  in  the  hands  of  the  Trust  Company, 
This  proposition  rests  primarily  upon  the 
conclusion  that  the  Trust  Company  was  au- 
thorized to  accept  payment.  The  Trust  Com- 
pany not  being  so  authorized,  the  conclusion 
of  course  does  not  follow. 

It  appears  that  the  plaintiff  trustee  de- 
manded payment  to  him  of  the  amount  re- 
maining in  the  hands  of  a  third  party  after 
the  satisfaction  of  the  first  lien,  being  the 
$2,084.86  hereinbefore  referred  to.  In  making 
this  demand  the  trustee  was  acting  under 
the  trust  deed,  having  been  duly  authorized 
[499]  to  eo  act  in  accordance  with  its  terms. 
He  had  a  perfect  right  to  demand  and  receive 
the  sum  due,  and,  if  it  amounted  to  a  rati- 
fication of  the  sale  to  the  city,  it  amounted 
to  no  more  than  acquiescing  in  the  result  of 
a  proceeding  by  which  he  was  already  bound. 
It  cannot  therefore  be  held  to  be  an  election 
of  remedies  nor  a  waiver  of  any  other  rights 
which  he  might  assert  as  the  representative 
of  the  bondholders,  whose  claim  to  the  award 
has  not  been  satisfied. 

It  was  further  held  that  the  plaintiff  trustee 
was  barred  by  laches  and  estopped  from  claim- 
ing a  foreclosure  of  the  trust  deed  by  rea- 
son of  the  acquiescence  of  the  bondholders 
in  the  position  of  the  city  and  permitting 
the  city  without  objection  or  notice  of  adverse 
claim  to  expend  a  large  amount  in  better- 
ments after  November  1,  1912,  when  the  bond- 
holders had  notice  of  the  facts  by  reason  of 
the  default  in  the  payment  of  interest. 

In  our  view  of  the  case  there  was  no 
estoppel  or  waiver.  The  amount  of  the  award 
in  this  case  was  paid  some  months  before 
there  was  any  default  in  the  payment  of  in- 
terest and  at  a  time  when  the  bondholders 
had  no  actual  notice  of  the  proceedings. 
The  bondholders  had  a  right  to  stand  upon 
the  terms  of  the  trust  deed,  and  could  not 
be  required  to  accept  the  amount  of  the  award 
except  in  accordance  with  its  terms,  unless 
and  until  they  chose  to  do  so,  and  it  was  the 
duty  of  the  city  to  perserve  the  fund  until 
that  time  for  their  benefit  or  to  pay  it  into 
court. 

The  bondholders  not  represented  by  the 
Pereles  firm  or  the  Trust  Company  are  entitled 
to  a  foreclosure  decree,  unless  their  claims 
as  determined  in  this  action  shall  be  paid 
by  the  city.  The  city  being  charged  with 
the  duty  of  seeing  that  the  pro  rata  amount 
of  the  award  was  applied  to  the  extinguish- 
ment of  their  claims,  and  having  failed  in 
that  duty,  and  their  claims  not  having  been 
so  extinguished,  the  property  may  be  charged 
equitably  with  its  payment,  the  amount,  how- 
ever, being  limited  to  their  pro  rata  share 
of  the  award. 


[500]  While  there  are  authorities  holding 
that  a  payment  of  an  award  in  condemnatioi> 
proceedings  to  the  mortgagor  is  sufiicient, 
we  do  not  think  such  holding  is  based  upon 
sound  reasoning.  Here  the  bondholders  were 
in  fact  the  equitable  owners  of  the  property 
to  the  full  amount  of  the  award,  and  to  hold 
that  their  claims  can  be  discharged  by  turn- 
ing over  the  amount  of  the  award  to  an  in- 
solvent mortgagor  or  to  a  trustee  not  au- 
thorized '  to  receive  payment,  seems  to  us 
contrary  to  the  plainest  principles  of  law  and 
justice.  An  obligation  to  one  person  cannot 
be  discharged  by  a  payment  to  a  third  person 
not  authorized  to  receive  payment.  Neither 
are  there  any  grounds  upon  which  the  bond- 
holders or  the  plaintiff  trustee  can  be  held 
to  be  estopped  to  assert  the  right  of  those 
bondholders  not  represented  by  the  Perelea 
firm  or  the  Trust  Company.  The  city  has 
never  changed  its  position  one  iota  since  No- 
vember 1,  1912,  when  there  was  a  default 
in  the  payment  of  the  interest  on  the  bonds,, 
or  since  a  time  when  the  bondholders  had 
actual  notice  of  the  proceedings.  In  order 
to  constitute  estoppel  or  waiver  the  party 
claiming  the  benefit  thereof  must  in  some  way 
have  altered  his  position  for  the  worse  rely* 
ing  upon  the  conduct  of  the  opposite  party. 
That  element  of  estoppel  or  waiver  is  en- 
tirely lacking  in  this  case.  Although  it  had 
notice,  actual  and  constructive,  of  the  trust 
deed  and  its  terms,  the  city  chose  to  proceed 
without  regard  thereto;  no  doubt  relying,  as 
many  others  did,  upon  the  responsibility  and 
character  of  the  Pereles  firm.  However,  hav- 
ing trusted  them  with  the  property  of  others, 
in  violation  of  its  duty,  it  certainly  is  not  in 
a  position  to  claim  that  those  who  did  not 
trust  them  should  bear  the  loss. 

We  therefore  conclude  (1)  that  the  proceed- 
ings by  which  the  city  acquired  title  to  the 
property  are  valid;  (2)  that  the  interest^ 
of  the  bondholders  was  limited  to  the  amount 
of  the  award  made  by  the  commission  as- 
affirmed  by  the  circuit  court,  less  the  amount 
of  the  first  lien  for  rentals;  (3)  that  the 
Trust  Company  or  the  Pereles  firm  were 
general  agents  of  some  of  the  bondholders 
with  authority  to  accept  payment  [501]  of 
their  bonds,  and  that  as  to  such  bondholders 
a  payment  to  the  Trust  Company  was  a  pay- 
ment of  their  share  of  the  award,  to  the  ex- 
tent of  their  pro  rata  share  of  the  sum  paid : 
(4)  that  as  to  those  bondholders  who  had 
not  authorized  the  Trust  Company  or  the 
Pereles  firm  to  present  them,  the  Trust  Com- 
pany had  no  authority  to  accept  payment 
and  the  payment  to  the  Trust  Company  did 
not  affect  the  right  of  such  bondholders  to 
their  pro  rata  share  of  the  award;  (6)  that 
all  bondholders  are  entitled  to  their  pro  rata 
share  of  the  $2,084.85,  except  those,  if  any 
there  are,  to  whom  their  full  pro  rata  share 
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has  been  paid;  (6)  that  there  should  be  an 
accounting  and  judgment  of  the  trial  court 
determining  what  bondholders  were  represent- 
ed by  the  Pereles  firm  or  the  Trust  Company 
as  general  agents,  and  what  bondholders  were 
not  so  represented,  and  establishing  the 
amoimts  due  the  several  bondholders  in  ac- 
cordance with  this  opinion;  (7)  that  when 
the  facts  are  so  ascertained  the  city  be  given  a 
reasonable  time  within  which  to  liquidate 
the  claims  of  the  bondholders  so  eetablished; 
(8)  that  in  the  event  of  the  failure  of  the 
city  to  liquidate  the  claims  of  bondholders 
within  the  time  fixed,  a  foreclosure  be  had 
as  demanded  in  the  complaint;  (9)  that  the 
bondholders  are  entitled  to  personal  judgment 
against  the  Kaukauna  Company  for  any 
amount  remaining  unpaid  after  application  of 
the  amount  of  the  award  as  herein  directed. 

By  the  Cotjbt. — Judgment  reversed,  and 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Eschweiler,  J.,  took  no  part. 

On  Motion  fob  Rehearing. 
(January  16, 1917.) 

RosENBEBRY,  J. — ^It  Is  Suggested  that  the 
third  provision  of  the  mandate,  when  taken 
in  connection  with  the  statements  made  in 
the  body  of  the  opinion,  is  ambiguous.  It 
[502]  was  not  intended  to  adjudicate  that 
the  Pereles  brothers  or  the  Trust  Company 
had  authority  from  any  particular  bondholder 
to  receive  Ms  share  of  the  award,  but  only  to 
state  that  the  proofs  in  the  record  indicate 
that  the  Pereles  brothers  or  the  Trust  Com- 
pany as  to  some  of  the  bondholders  may  have 
had  such  authority  and  as  to  others  it  did 
not  have  such  authority,  leaving  the  entire 
question  open  for  determination  by  the  trial 
court  in  accordance  with  the  opinion  of  this 
court. 

By  the  Goitbt. — ^Motion  for  rehearing  de- 
nied, with  $25  costs. 


HOTEL 

The  reported  case  construes  a  statute  giv- 
ing to  municipalities  the  power  to  build,  con- 
demn or  purchase  public  utilities,  and  holds 
that  the  proceedings  under  review  for  the  pur- 
chase by  a  municipality  of  an  electric  light 
and  power  plant  were  regular  and  valid.  The 
power  of  a  municipality  to  construct  or  pur- 
chase a  lighting  plant  is  discussed  in  the 
note  to  Keenan  y.  Trenton^  Ann.  Cas.  19I6B 
619. 
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Infanta  —  Avoidanoe  of  Conveyance  — 
Burden  of  Proof. 

Where  an  Indian  allottee  brings  an  action 
to  cancel  certain  deeds  and  mortgages  affect- 
ing his  allotment,  on  the  ground  that  he  was 
an  infant  when  the  same  were  executed,  he 
thereby  assumes  the  burden  of  proof  in  estab- 
lishing the  fact  of  his  infancy. 

Indians  —  Proof  of  Age  —  Allotment 
Record. 

In  an  action  to  cancel  conveyances  affecting 
an  Indian  allotment  consummated  prior  to 
the  approval  of  Act  Ck>ng.  May  27,  1908, 
c.  190,  35  St.  at  L.  313,  §  3,  the  "enrollment 
records"  are  not  conclusive  evidence  as  to  the 
age  of  the  allottee.  In  such  case  his  age  is 
a  question  of  fact,  to  be  proved  by  competent 
testimony,  as  any  other  fact  at  issue  in  the 
case. 

Mortgages  —  Foreclosnre  -~  Necessary 
Parties  -~  Mortsagor  Who  Has  Con- 
veyed Equity. 

An  Indian  allottee,  having  the  right  to  con- 
vey his  allotment,  who  executes  a  mortgage 
on  a  part  thereof  and  afterwards  conveys  the 
same  land  by  warranty  deed,  has  parted  with 
all  his  title  to  and  interest  in  such  land,  and 
is  not  a  necessary  party  to  the  foreclosure 
proceedings  commenced  by  his  mortgagee, 
where  no  personal  judgment  is  prayed  against 
him. 

Age  —  Bridence  —  Rigbt  to  Testify  to 
Age  of  Another. 

A  witness  may,  partly  in  view  of  the  cor- 
roborative facts  known  to  him,  testify  as  to 
his  own  age  from  hearsay;  but  he  may  not 
be  permitted  to  testify  as  to  the  age  of  an- 
other person  upon  the  basis  of  hearsay  or 
reputation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Mcintosh  county: 
Cole,  Judge. 

Action  by  Caryle  D.  Freeman,  plaintiff, 
against  First  National  Bank  of  Boynton  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    AFriBMED. 

Van  Court  d  Reuhelt  for  plaintiff  in  error. 

N,  A,  Gibson,  H.  C,  Thurman,  T.  L.  Oibson 

and  Jnom  DonoiKM  for  defendants  in  error. 

[147]  Galbraith,  C. — ^Two  actions  were 
pending  in  the   district  court  of  Mcintosh 
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county  involving  the  allotment  of  Caryle  D. 
Freeman,  a  citizen  of  the  Creek  Nation.  Upon 
motion  these  causes  were  consolidated  and 
tried  as  one.  One  action  was  by  A.  A.  Vier- 
son  and  L.  L.  Sessions  against  Freeman,  and 
the  other  was  by  Freeman  against  the  First 
National  Bank  of  Boynton  and  the  plaintiffs 
in  the  first  action  and  other  parties  to  whom 
he  executed  deeds  and  mortgages  on  part  of 
his  allotment.  The  ground  upon  which  the 
cancellations  were  asked  was  that  Freeman 
was  a  minor  when  he  executed  the  several 
deeds  and  mortgages,  except  the  deed  to  Allen, 
and  he  alleged  that,  although  that  deed  was 
executed  after  his  majority,  it  was  given  to 
confirm  a  deed  that  had  been  executed  during 
his  minority,  [148]  without  any  additional 
consideration,  and  was  also  void.  Proper 
pleadings  were  filed  by  five  of  the  defendants 
in  the  consolidated  case,  the  other  defendants 
having  disclaimed  any  interest  in  the  action, 
and  upon  the  issues  formed  by  the  pleadings 
the  cause  was  submitted  to  the  court  for  trial. 
The  principal  issue  of  fact  in  the  case  was 
as  to  the  age  of  the  allottee  at  the  time  he 
executed  the  deeds  and  mortgages  involved  in 
the  suit;  the  law  being  settled  that  if  he  were 
a  minor  at  the  time  of  the  execution  of  these 
several  instruments,  he  was  without  legal 
capacity  to  contract,  and  the  instruments 
were  absolutely  void. 

The  plaintiff,  Caryle  D.  Freeman,  alleged 
that  these  several  deeds  and  mortgages  were 
executed  during  his  minority,  and  relied  upon 
that  fact  as  a  ground  for  asking  the  court  to 
decree  their  cancellation.  He  thereby  as- 
sumed the  burden  of  proof  upon  this  issue. 
Rice  V.  Ruble,  39  Okla.  51,  134  Pac.  49.  He 
introduced  the  "enrollment  records,"  whicli 
fihowed  that  he  was  21  years  of  age  on  August 
14,  1908,  and  testified  himself  that  he  became 
21  years  of  age  on  the  14th  day  of  August, 
1908.  He  also  testified  that  his  father  was 
dead,  and  that  his  mother  was  living  and  a 
resident  of  Mcintosh  county  at  that  time, 
but  was  sick  and  unable  to  attend  the  trial. 
He  also  offered  his  older  brother  as  a  witness, 
but  upon  objection  he  was  not  permitted  to 
testify  as  to  the  age  of  Caryle  D.  Freeman. 
On  the  other  hand,  the  parties  to  whom  the 
several  deeds  and  mortgages  were  executed 
testified  that  Caryle  D.  Freeman  represented 
to  them,  at  the  time  of  the  execution  of  said 
instruments,  that  he  was  21  years  of  age^  and 
to  one  of  these  parties  Caryle's  father,  who 
was  then  living,  also  represented  him  to  be 
21  years  of  age.  Caryle  admitted  making 
these  representations.  The  court  also  had  an 
opportunity  of  seeing  Freeman  and  observing 
his  appearance  and  manner,  and  considering 
these  in  connection  with  the  question  of  his 
age. 

The  court  found  on  this  issue  that  Caryle 
D.  Freeman  was  more  than  21  years  of  age  at 


the  time  ot  the  execution  of  the  first  instru- 
ment in  controversy,  to  wit,  the  deed  to  Vier- 
8on  and  Sessions  on  August  21,  1907,  and 
further  found  that  that  was  [149]  a  valid 
deed,  and  that  it  was  intended  to  be  a  mort- 
gage for  the  purpose  of  securing  $600  money 
loaned,  and  ordered  that  it  be  reformed  and 
foreclosed  as  a  mortgage.  The  court  also 
found  that  on  the  27th  day  of  September, 
1^07,  Freeman  executed  a  mortgage  to  the 
Union  Investment  Company  on  a  part  of  the 
premises  mortgaged  to  Vierson  and  Sessions, 
to  secure  a  loan  of  $75,  and  declared  this  to 
be  a  valid  mortgage  lien  on  the  premises, 
subject  to  the  prior  lien  in  favor  of  Vierson 
and  Sessions,  and  also  found  that  on  October 
11,  1907,  Freeman  executed  a  mortgage  on 
a  part  of  his  allotment  to  the  First  National 
Bank  of  Boynton  to  secure  a  loan  of  $600, 
and  also  found  that  this  was  a  valid  mort- 
gage lien;  also  that  on  the  6th  day  of  Feb- 
ruary, 1908,  Freeman  executed  a  warranty 
deed  to  A.  D.  Kennedy,  conveying  the  land 
mortgaged  to  the  bank,  and  thereafter,  on 
the  13th  day  of  April,  1908,  executed  a  war- 
ranty deed  for  the  same  land  to  E.  A.  Ja^^k- 
son.  The  court  also  foimd  that  on  the  6th 
day  of  September,  1910,  the  First  National 
Bank  of  Boynton  secured  a  decree  in  the  dis- 
trict court  of  Mcintosh  county  foreclosing  itB 
mortgage  lien  against  the  land,  and  ordering 
the  same  sold  to  satisfy  the  mortgage  indebt- 
edness; that  the  land  was  advertised  for  sale 
in  pursuance  of  said  order  and  sold,  return 
of  sale  made  to  the  court  and  confirmed,  and 
that  the  sheriff  of  the  county  duly  executed 
his  deed  conveying  the  land  to  the  First 
National  Bank;  and  that  said  bank  is  there- 
fore the  owner  of  the  legal  title  to  the  land, 
and  is  entitled  to  have  the  same  quieted  in 
it  as  against  Freeman  and  other  parties  to 
the  suit.  The  court  also  found  that  on  the 
28th  day  of  August,  1908,  Freeman  executed 
a  deed  to  Charles  R.  Stewart  to  30  acres  of 
his  allotment,  and  that  all  the  consideration 
of  that  deed  was  paid  by  J.  N.  Allen,  Stewart 
taking  the  title  as  trustee  for  Allen,  and  that 
said  conveyance  was  legal  and  valid,  and  that 
Stewart  should  execute  the  trust  of  conveying 
legal  title  to  the  land  to  Allen.  The  court 
decreed  according  to  these  several  findings. 
There  is  evidence  in  the  record  to  support 
these  several  findings.  Under  the  repeated 
holdings  of  this  court,  the  findings  of  the 
trial  cQurt  on  these  several  facts  are  conclu- 
sive on  this  court. 

[150]  While  a  number  of  errors  are  as- 
signed and  argued,  it  will  not  be  necessary  to 
examine  all  of  them  separately.  It  is  argued 
that  the  trial  court's  findings  that  Caryle  D. 
Freeman  was  more  than  21  years  of  age  on 
August  21,  1907,  was  contrary  to  law;  that 
his  "enrollment  records"  show  that  he  did 
not  become  21  years  of  age  until  the  14th 
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4ay  of  August,  1908;  that  the  act  of  Con- 
gress of  May  27,  1908,  declares  that  such 
"enrolhnent  records"  shall  be  conclusive  as 
to  his  age  in  all  controversies  affecting  his 
allotment;  and  that  therefore  the  finding  of 
the  court  as  to  his  age,  being  contrary  to  the 
recitals  of  this  record,  is  void  and  cannot  be 
sustained. 

It  will  be  observed  that  all  of  the  convey- 
ances in  question,  except  the  deed  to  Stev^art 
and  the  one  to  Stewart  as  trustee  for  Allen, 
were  executed  prior  to  May  27, 1908,  the  date 
of  the  passage  of  the  act  of  Congress  which 
provided  that  "the  enrollment  records  of  the 
Commissioner  to  the  Five  Civilized  Tribes 
shall  hereafter  be  conclusive  evidence  aa  to 
the  age  of  such  citizen  or  freedman,"  and 
since  it  has  been  held  ihat  this  act  does  not 
apply  to  transactions  concluded  prior  to  the 
date  of  its  adoption,  the  ''enrollment  records" 
vere  not  conclusive  as  to  the  age  of  Caryle 
D.  Freeman  in  any  of  the  conveyances  except 
the  deeds  to  Allen  and  Stewart.  The  law  is 
that  in  all  transactions  affecting  the  land  of 
the  allottee  consummated  prior  to  the  ap- 
proval of  the  act  of  May  27,  1908,  the  age 
of  the  allottee  is  a  question  of  fact  subject 
10  proof  by  competent  evidence,  the  same  as 
any  Ofther  fact  at  issue  in  the  case. 

The  first  paragraph  of  the  syllabus  in  the 
case  of  Phillips  v.  Byrd  et  al.  43  Okla.  556, 
143  Pac  684,  reads  as  follows: 

''The  act  of  Congress  of  May  27,  1908  (30 
Si.  at  L.  313),  in  part  provides:  .  .  .  The 
enrollment  records  of  the  Commissioner  to 
the  Five  Civilized  Tribes  shall  hereafter  be 
conclusive  evidence  as  to  the  age  of  said 
citizen  or  freedman.  Held,  that  such  act  ia 
not,  nor  was  it,  intended  to  be  a  rule  of  evi- 
dence; but  the  purpose  of  said  act  is  to  pre- 
scribe terms  and  conditions  upon  which  mem- 
bers of  the  Five  Civilized  Tribes  of  Indians 
may  alienate  their  lands,  and  to  prescribe  a 
fixed  and  uniform  rule  by  [151]  which  those 
contracting  with  such  members  of  such  tribes 
could  determine  the  exact  date  minors  reached 
their  majority  for  the  purpose  of  alienating 
their  lands." 

The  fourth  paragraph  of  the  syllabus  in 
Scott  V.  Brakel,  43  Okla.  655,  143  Pac.  510, 
reads: 

'"The  Commission  had  no  jurisdiction  in 
making  its  enrollment  of  the  citizens  and 
freedmen  of  the  tribes  to  determine  and  con- 
clusively adjudge  their  respective  ages.  In 
the  determination  of  rights  which  accrued 
and  of  the  effect  of  transactions  concluded 
prior  to  May  27, 1908,  the  enrollment  records 
of  the  Commission  are  not  eonelusive  evi- 
dence of  the  age  of  any  Indian  citizen  or 
freedman  enrolled  thereon." 

See  also  Williams  y.  Joins,  34  Okla.  733, 
126  Pac.  1013;  Rice  ▼.  Ruble,  39  Okla.  51, 
134  Pac.  49 ;  Perkins  t.  Baker,  41  Okla.  288, 
137  Pac.  661. 


Under  the  foregoing  authorities  the  finding 
of  the  trial  court  relative  to  the  age  of  the 
allottee  was  not  contrary  to  law.  This  as- 
signment is  not  well  taken. 

It  is  also  assigned  as  error  that  the  court 
refused  to  admit  a  summons  and  alias  sum- 
mons and  the  return  thereon  for  Caryle  D. 
Freeman,  issued  in  the  former  suit  of  the 
First  National  Bank  of  Boynton  t.  Freeman. 
It  was  claimed  that  these  papers  would  show 
that  Caryle  D.  Freeman  was  not  served  in 
that  case,  and  that  the  judgment  of  foreclo- 
sure was  therefore  void,  and  that  the  First 
National  Bank  of  Boynton  did  not  acquire 
title  to  the  land  claimed  by  it. 

The  court  excluded  this  testimony  on  the 
ground  that  the  judgment  in  that  foreclosure 
proceeding  recited  that  personal  service  had 
been  mode  upon  Caryle  D.  Freeman  in  thai 
case,  and  that  that  judgment  could  not  be 
attacked  collaterally,  as  was  attempted  to  be 
done  by  this  evidence.  This  ruling,  even  if 
error,  was  not  prejudicial,  since  the  court 
found  that  Caryle  D.  Freeman  was  of  age 
and  had  a  right  to  convey  the  land  when  he 
made  the  deed  to  Kennedy  in  February,  1908, 
and  to  Jackson  in  April,  1908.  '  Either  .of 
these  deeds  was  sufilcient  to  conv^  the  equity 
[152]  or  remaining  title  in  Caryle  D.  Free- 
man after  the  execution  of  the  mortgage  to 
the  First  National  Bank  of  Boynton.  Free« 
man,  therefore,  had  no  title  or  interest  in  the 
land  at  the  time  the  foreclosure  proceedings 
were  commenced  in  September,  1910,  and  was 
not  a  necessary  party  to  that  suit.  It  does 
not  appear  that  any  excess  judgment  was 
taken  against  him  in  that  action. 

It  is  also  urged  that  the  court  erred  in 
permitting  Allen  and  Stewart  to  file  an 
amended  answer  to  the  petition  on  the  day 
of  the  trial,  and  pleading  therein  a  defense 
and  praying  for  relief  inconsistent  with  the 
original  answer  and  cross-petition.  This  mat- 
ter of  permitting  the  amended  answer  to  be 
filed  is  vested  in  the  discretion  of  the  trial 
court,  and  its  action  therein  is  not  subject 
to  review,  unless  the  discretion  is  itbused.  It 
does  not  appear  that  the  plaintiff  was  injured 
by  this  action  of  the  court  in  permitting  the 
amended  answer  to  be  filed,  since  the  issues 
were  not  materially  changed,  and  the  plain- 
tiff in  error  was  not  prejudijaed  themby. 
Kuchler  v.  Weaver,  23  Okla.  420,  100  Pac. 
915,  18  Ann.  Cas.  462. 

It  is  also  urged  that  the  court  erred  in  sus- 
taining an  objection  to  the  testimony  of 
Theodore  Freeman,  a  brother  of  Caryle  D. 
Freeman,  who  was  called  to  testify  as  to  the 
age  of  Caryle.  The  question  arose  in  this 
manner : 

**Q.  Do  you  know  the  age  of  Caryle?  A. 
Yes,  sir ;  I  do.  ■  Q.  How  do  you  know  the  age 
of  Caryle  D.  Freeman?  A.  Well,  I  have 
heard  my  folks  say,  telling  me  his  age.  Q. 
Then  what  is  the  age  of  Caryle?" 
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An  objection  was  made  to  this  question  and 
sustained  by  the  court,  and  that  is  assigned 
as  error. 

"(4)  Hearsay. — Age  may  be  proved  by 
hearsay,  when  in  question  as  a  fact  of  pedi- 
gree. But  not  where  the  case  is  not  one  of 
pedigree,  as,  for  instance,  where  the  object 
is  to  establish  infancy  as  a  defense,  or  as  an 
element  in  the  crime  of  abduction,  or  gen- 
erally where  age  is  in  question."  (Abbott's 
Proof  of  Facts,  162.) 

[163]  In  Chamber layne  on  Evidence,  voL 
4,  sec.  2969,  it  is  said: 

"Age  of  Another. — While  a  witness  may, 
partly  in  view  of  the  corroborative  facts 
known  to  him,  testify  as  to  his  own  age  from 
hearsay,  he  may  not  be  permitted  to  testify 
as  to  the  age  of  another  person  upon  the 
basis  of  hearsay,  or  of  reputation." 

The  Supreme  Court  of  California,  in  the 
case  of  People  v.  Mayne,  118  Cal.  516,  50 
Pac.  654,  62  Am.  St.  Kep.  256,  said: 

"Although  the  term  'pedigree'  includes  the 
facts  of  birth,  marriage,  and  death,  and  the 
times  when  these  events  happened  (Greenleaf 
on  Evidence,  sec.  104),  and  evidence  of  these 
facts  is  pertinent  for  the  purpose  of  estab- 
lishing pedigree,  the  several  facts,  or  either 
of  them,  do  not  of  themselves  constitute  pedi- 
gree, and  a  case  in  which  the  age  of  an  indi- 
vidual is  the  i68ue  to  be  determined  is  not  a 
case  of  pedigree.  'A  case  is  not  necessarily 
a  case  of  pedigree  because  it  may  involve  the 
questions  of  birth,  parentage,  age,  or  relation- 
ship. Where  these  questions  are  merely  inci- 
dental, and  the  judgment  will  simply  estab- 
lish a  debt,  or  a  person's  liability  on  a  con- 
tract, or  his  proper  settlement  as  a  pauper, 
and  things  of  that  nature,  the  case  is  not  one 
of  pedigree,  although  questions  of  marriage, 
legitimacy,  death,  or  birth  are  incidentally 
inquired  of.'  Eisenlord  v.  Clum,  126  N.  Y. 
506,  27  N.  £.  1024,  12  L.R.A.  836.  See  also 
Haines  v.  Guthrie,  13  Q.  B.  D.  (Eng.)  818." 

See  also  Com.  v.  Felch,  132  Mass.  22; 
Westfield  v.  Warren,  8  N.  J.  L.  249 ;  Connec- 
ticut Mut.  .L,  Ins.  Co.  V.  Schwenk,  94  U.  S. 
593,  24  U.  S.  (L.  ed.)  294. 

We  are  constrained  to  hold  that  tiiC  ruling 
sustaining  the  objection  to  the  question  was 
not  error.  We  do  not  deem  it  necessary  to 
refer  in  detail  to  the  other  assignments,  since 
we  have  examined  them  carefully  and  are  oon* 
vinced  that  they  are  not  well  taken. 

We  therefore  recommend  that  the  judgment 
appealed  from  be  affirmed. 

Bt  ths  Coubt.-— It  is  so  ordered. 


NOTE. 

Competency  of  Witness   to  Testifj  to 
Age  of  Another  Person. 

From  Presumed  Knowledges 

Relative,  262. 

Acquaintance,  264. 
From  Hearsay,  264. 
From  Opinion,  266. 


From  Presumed  Knowledgem 

Relative. 

While  the  authorities  are  in  some  confusion 
on  the  question  of  the  competency  of  a  wit- 
ness to  testify  to  the  age  of  anotiier  person, 
the  cases,  with  fe(w  exceptions,  hold  that  a 
person  is  competent  to  testify  to  the  age  of  a 
member  of  his  family.  Queen  v.  Hayes,  2 
Cox  C.  C.  (Eng.)  226;  Klicke  v.  Allegheny 
Steel  Co.  200  Fed.  933,  119  C.  C.  A.  317; 
Weed  V.  State,  65  Ala.  13;  Landers  v.  Hayes 
(Ala.)  72  So.  106;  Stone  v.  State,  71  Fla. 
514,  71  So.  634;  Luke  v.  Hill,  137  Ga.  169, 
73  S.  E.  346,  38  L.R.A.(N.S.)  669;  Chicago, 
etc.  R.  Co.  V.  Lewandowaki,  190  111.  301,  60 
N.  E.  497;  Harvick  v.  Modem  Woodmen  of 
America,  158  111.  App.  570;  Penny  v.  Mc- 
Roberts,  163  Ky.  313,  173  S.  W.  786;  Houlton 
V.  Manteuffel,  61  Minn.  186,  63  N.  W.  641; 
Rosenthal  v.  Supreme  Ruling  Mystic  Circle, 
129  Minn.  214,  152  N.  W.  404;  George  v. 
SUte,  61  Neb.  669,  85  N.  W.  840;  Grand 
Lodge,  etc.  v.  Bartes,  69  Neb.  631,  96  N.  W. 
186,  98  N.  W.  715,  111  Am.  St.  Rep.  577; 
Adler  v.  Royal  Neighbors,  etc.  90  Neb.  66, 
Ann.  Cas.  1912D  974,  132  N.  W.  716;  Bell 
V.  Bearman,  37  Okla.  645,  133  Pac.  188; 
Watson  V.  Brewster,  1  Pa.  St.  381;  Swink  v. 
French,  11  Lea  (Tenn.)  78,  47  Am.  Rep.  277; 
Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ. 
App.  46,  27  S.  W.  286;  St.  Louis  Southwest- 
em  R.  Co.  V.  Bowles,  32  Tex.  Civ.  App.  118, 
72  S.  W.  451;  Ferguson  v.  State,  50  Tex. 
Crim.  165,  96  S.  W.  Ill;  Vaughn  v.  State, 
62  Tex.  Crim.  24,  136  S.  W.  476;  Caples  v. 
State,  74  Tex.  Crim.  127,  167  S.  W.  730; 
Parkhurst  v.  Krellinger,  69  Vt.  376,  38  Atl. 
67;  State  v.  Rackick,  66  Wash.  390,  Ann. 
Cas.  1913C  312,  119  Pac.  843,  37  L.R.A. 
(N.S.)  760.  See  also  Reg.  v.  Day,  9  C.  &  P. 
722,  38  E.  C.  L.  306;  In  re  Fox,  9  Misc.  661, 
30  N.  Y.  S.  835;  Aibertson  v.  Robeson,  1  Dall. 
(Pa.)  9,  1  U.  S.  (L.  ed.)  14;  Campbell  ▼. 
Wilson,  23  Tex.  262,  76  Am.  Dec.  67. 

In  George  v.  State,  61  Neb.  669,  85  N.  W. 
840,  a  prosecution  for  rape,  the  court  held 
the  mother  and  sister  of  the  prosecutrix  to  be 
competent  to  testify  to  the  age  of  the  latter, 
saying:  '^Objection  is  also  made  because  the 
mother  and  sister  of  the  prosecutrix  were 
permitted  to  testify  as  to  her  alleged  age. 
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The  objection  is  not  well  taken.  The  evidence 
of  these  witnesses  as  to  the  age  of  the  prose- 
cutrix was  entirely  competent  for  the  purpose 
for  which  it  was  introduced/' 

In  Vaughn  v.  State,  62  Tex.  Crim.  24,  136 
S.  W.  476,  a  prosecution  for  rape,  the  mother 
of  the  prosecutrix  was  permitted  to  testify 
to  her  daughter's  age.  The  court  said: 
"Another  bill  was  reserved  to  the  testimony 
of  Mrs.  Mason,  mother  of  the  alleged  prose- 
cutrix, who  testified  that  her  daughter,  Sadie 
Mason,  was  under  fifteen  years  of  age  at  the 
time  of  the  alleged  commission  of  the  offense, 
but  that  she  could  not  remember  the  year  of 
the  birth  of  her  daughter,  but  that  she  had 
a  record  of  her  birth  at  home.  Objection  was 
urged  to  this  testimony  on  the  ground  that 
it  was  secondary  evidence,  and  that  the  rec- 
ord containing  the  date  of  the  birth  was  the 
best  evidence  and  should  be  offered.  This 
bill  is  qualified  as  follows:  'The  mother  of 
the  prosecutrix  testified  positively  as  to  her 
daughter's  age,  and  gave  the  month  and  day 
of  her  birth,  but  could  not  give  the  year. 
She,  however,  testified  that  she  had  kept  up 
with  her  age,  adding  one  year  on  each  birth- 
day and  knew  her  age.  She  did  not  testify 
from  the  record  she  had,  but  from  her  own 
knowledge/  As  this  bill  is  qualified  by  the 
trial  judge,  we  are  of  opinion  same  does  not 
show  error." 

In  Harvick  ▼.  Modern  Woodmen  of  Amer- 
ica, 15S  111.  App.  570,  an  action  on  a  bene- 
fit certificate  issued  by  the  defendant  on 
the  life  of  the  deceased  brother  of  the  plain- 
tiff, the  age  of  the  insured  was  in  issue. 
The  court  held:  "We  do  not  think  the  court 
erred  in  permitting  plaintiff  to  testify  as  to 
the  age  and  date  of  the  birth  of  the  assured 
.(his  brother),  but  we  think  that  it  was  com- 
petent for  plaintiff  to  testify  that  the  assured 
said  about  ten  years  before  he  applied  for  the 
certificate  in  question  that  he  was  bom 
March  2,  1859.  It  is  true  that  what  his 
brother  said  in  that  regard  was  hearsay  tes- 
timony. Pedigree  and  family  history  may  be 
proved  by  hearsay  evidence,  that  is,  it  may  be 
proved  by  the  declarations  of  deceased,  blood 
relatives,  or  of  husband  or  wife,  of  the  party 
whose  pedigree  is  at  issue,  when  made  ante 
litem  motam.  The  term  pedigree  embraces 
not  only  deiicent  and  relationship,  but  also 
the  facts  of  birth,  marriage,  and  death,  and 
the  date  or  times  when  these  events  happened. 
■  .  .  The  declaration  of  the  assured  at  the 
time  the  family  record  was  destroyed,  some 
ten  years  before  he  applied  for  this  certifi- 
cate, that  he  was  born  March  2,  1859,  was 
neither  self-serving  nor  disserving  so  far  as 
he  could  then  discern.  If  made  it  must  havo 
been  made  without  any  thought  of  any  possi- 
bility of  it  ever  affecting  him  or  any  one 
claiming  through  him  in  a  law  suit.    Nobody, 
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other  than  his  parents,  could  be  supposed  to 
know  better  than  he  when  he  was  born.  It 
was  admissible." 

In  each  of  the  following  cases,  however,  the 
witness,  though  a  relative  of  the  person  whose 
age  was  in  question,  was  held  to  be  incompe- 
tent to  testify  to  that  person's  age,  under  the 
circumstances  of  the  particular  case:  Rex  v. 
Wedge,  5  C.  A  P.  298,  24  E.  C.  L.  329;  Rogers 
T.  De  Bardeleben  Coal,  etc.  Co.  97  Ala.  154, 
12  So.  81;  State  v.  Deputy,  3  Penn.  (Del.) 
19,  50  All.  176;  Lcggett  v.  Boyd,  3  Wend. 
(N.  Y.)  376;  Bowen  v.  Preferred  Ace.  Ins. 
Co.  82  App.  Div.  458,  81  N.  Y.  S.  840,  affirm- 
ing 68  App.  Div.  342,  74  N.  Y.  S.  101. 

In  Rex  v.  Wedge,  5  C.  &  P.  298,  24  E.  C.  L. 
329,  a  prosecution  for  rape,  a  father  was  held 
to  be  incompetent  to  testify  to  the  date  of 
his  daughter's  birth.  It  appeared  that  he  had 
stated  that  on  the  occasion  of  the  birth  of 
his  daughter  he  was  away  from  his  home, 
and  did  not  return  for  several  days  there- 
after, and  that  upon  his  return  his  mother-in- 
law  told  him  the  date  on  which  his  child  was 
born.  The  court  refused  to  admit  his  tes- 
timony on  the  ground  that  the  mother-in-law 
was  still  alive  and  her  testimony  obtainable. 

In  Rogers  v.  De  Bardeleben  Coal,  etc.  Co 
97  Ala.  154,  12  So.  81,  the  brother  and 
brother-in-law  of  the  plaintiff  were  held  to 
be  incompetent  as  witnesses  to  his  age,  be- 
cause the  plaintiff  could  testify*  to  that  fact 
himself. 

In  State  v.  Deputy,  3  Penn.  (Del.)  19,  50 
Atl.  176,  a  wife  was  not  permitted  to  testify 
to  the  age  of  her  daughter  in  a  prosecution 
for  rape,  her  husband  being  the  defendant. 

In  Leggettv.  Boyd,  3  Wend.  (N.  Y.)  376, 
a  criminal  prosecution  wherein  the  father  of 
the  accused  was  "special  bail,"  the  mother 
of  the  defendant  was  held  to  be  incompetent 
to  testify  to  her  son's  age,  although  it  was 
also  hold  that  another  as  bail  might  have 
been  substituted,  and  the  testimony  of  the 
mother  would  then  have  been  competent. 

In  Woodall  v.  State,  58  Tex.  Crina.  513, 
126  S.  W.  591,  while  a  grand  juror  was  held 
to  be  incompetent  to  testify  to  statements 
made  by  the  wife  of  the  defendant  in  the 
grand  jury  room  as  to  her  age,  it  was  on  the 
ground  that,  inasmuch  as  a  wife  cannot  tes- 
tify against  her  husband  in  a  criminal  prose- 
cution, what  she  said  to  another  could  not  be 
introduced  in  evidence  against  him. 

In  Bowen  v.  Preferred,  etc.  Ace.  Ins.  Co.  82 
N.  Y.  App.  Div.  458,  81  N.  Y.  S.  840,  affirm- 
ing 68  App.  Div.  342,  74  N.  Y.  S.  101,  the 
depositions  of  two  sisters  were  not  permitted 
to  be  read  in  evidence  as  proof  of  the  age  of 
a  deceased  brother  for  the  reason  that  the 
deponents  had  not  seen  their  brother  for  forty 
years  immediately  preceding  the  taking  of  the 
depositions. 
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,  Acquaintance. 

It  is  generally  held  that  a  witness  is  com- 
petent to  testify  to  the  age  of  a  person  whom 
he  has  known  for  a  considerable  length  of 
time.  Winter  v.  State,  123  Ala.  1,  26  So. 
049;  People  v.  Bond,  13  Cal.  App.  175,  109 
Pac.  160;  Libre  v.  Brotherhood,  etc.  168  111. 
App.  328;  Chicago,  etc.  R.  Co.  v.  Lewan- 
dowski,  190  111.  301,  60  N.  E.  497;  Bice  ▼. 
State,  37  Tex.  Crim.  38,  38  S.  W.  803;  Donley 
V.  State,  44  Tex.  Crim.  428,  71  S.W.  968; 
St.  Louis  Southwestern  R.  Co.  v.  Bowles,  32 
Tex.  Civ.  App.  118,  72  S.  W.  451.  See  also 
Eaton  V.  Tallmadge,  24  Wis.  217. 

In  Chicago,  etc.  R.  Co.  v.  Lewandowski,  190 
111.  301,  60  N.  E.  497,  the  plaintiff  sought  to 
recover  damages  for  injuries  received  by  him 
while  crossing  a  railroad  track.  The  question 
of  his  age  at  the  time  he  signed  a  release  to 
the  railroad  company  from  liability  resulting 
from  its  alleged  wrongful  act  was  raised. 
The  court  said:  ''It  is  urged  the  court  erred 
in  admitting  incompetent  evidence  as  to  the 
age  of  appellee  at  the  time  of  the  execution 
of  said  release.  .  .  .  The  witness,  .  .  . 
who  had  known  appellee  since  he  was  an  in- 
fant in  his  mother's  arms,  might  properly 
testify  to  the  year  in  which  he  was  born; 
the  weight  of  the  evidence  •  .  .  being  left 
to  the  jury." 

In  Eaton  v.  Tallmadge,  24  Wis.  217,  which 
was  an  action  of  ejectment,  an  attorney  was 
introduced  as  a  witness.  He  testified  to  a 
client's  pedigree,  basing  his  statement  on  an 
acquaintance  covering  a  number  of  years.  In- 
the  opinion  of  the  court  the  following  dictum 
appears:  "After  tracing  title  to  an  undi- 
vided half  to  a  former  owner,  the  defend- 
ant then  offered  the  testimony  of  a  witness, 
to  show  that  the  said  former  owner  had 
been  dead  about  eighteen  years,  and  that  the 
person  whose  pedigree  was  in  issue,  then 
twenty -three  years  old,  was  his  only  son  and 
heir  at  law.  His  knowledge  upon  these  sub- 
jects was  that  which  usually  exists  as  to  the 
fact  of  marriage,  and  the  age  of  children, 
among  those  acquainted  with  families,  but 
who  were  not  actually  present  at  the  mar- 
riage of  the  parents  or  the  birth  of  the  chil- 
dren. General  repute,  the  conduct  of  the 
members  of  the  family  toward  each  other, 
and  the  statements  of  relatives,  constitute 
the  groundwork  of  such  knowledge.  That 
such  evidence  is  proper  upon  such  questions, 
see  1  Greenl.  Ev.  §§  103,  104." 

However,  in  Martin  v.  State,  90  Ala.  602, 
8  So.  858,  24  Am.  St.  Rep.  844,  a  witness 
was  hold  to  be  incompetent  to  state  what  in 
his  opinion  was  the  age  of  the  defendant, 
whom  he  had  known  seven  or  eight  years. 
Also,  in  Donley  v.  State,  44  Tex.  Crim.  428, 
71  S.  W.  958,  the  court  refused  to  admit  the 
testimony  of  a  witness  who  had  known  the 


person,  proof  of  whose  age  was  sought,  for 
a  period  covering  twelve  years. 

Frotn  Hearsay, 

A  witness  is  competent  to  testify  to  the 
age  of  another  person  from  declarations  of 
the  person  himself,  or  of  others,  as  to  hi& 
age,  if  it  is  first  shown  affirmatively  that 
the  declarant  is  dead  or  inaccessible  to  the 
process  of  the  court,  and  that  the  declara- 
tions were  made  ante  litem  motam.  Landers- 
V.  Hayes  (Ala.)  72  So.  106;  Travelers'  Ins. 
Co.  V.  Henderson  Cotton  Mills,  120  Ky.  218,. 
9  Ann.  Cas.  162,  85  S.  W.  1090,  117  Am.  St. 
Rep.  585,  27  Ky.  L.  Rep.  653;  Tuite  v.  Su- 
preme Forest  Woodmen  Circle,  193  Mo.  App.. 
619,  187  S.  W.  137;  Bell  v.  Bearman,  37 
Okla.  645,  133  Pac.  188;  Mutual  Reserve  L. 
Ins.  Co.  V.  Jay,  60  Tex.  Civ.  App.  165,  109' 
S.  W.  1116,  affirming  101  S.  W.  645;  Tate  v. 
State,  68  Tex.  Crim.  46,  150  S.  W.  781 ;  Sima 
T.  State  (Tex.)  70  8.  W.  90. 

In  Landers  v.  Hayes  (Ala.)  72  So.  106,. 
the  court  said:  "While  the  books  sanction 
the  rule  that  one's  age  can  be  proved  by  the 
declarations  of  a  member  of  his  family  since 
deceased,  we  find  no  case  which  holds  that 
the  age  of  a  person  since  deceased  can  be 
proved  by  .declarations  made  by  him  in  life^ 
nor  do  we  find  a  case  holding  that  such  dec- 
larations are  not  admissible.  ...  If  & 
person  can  testify  to  his  own  age,  we  are  at 
a  loss  to  see  why  his  declarations  to  others 
as  to  his  age  before  his  death  should  not  be 
admitted  after  his  death.  It  is  held  that 
proof  of  the  declarations  of  any  deceased 
member  of  his  family  are  admissible;  yet 
next  to  the  parents  the  person  himself  is  more 
apt  to  have  his  own  age  more  accurately  fixed 
in  his  mind  than  it  would  be  in  the  mind  of 
some  collateral  member  of  his  family.  Cir- 
cumstances could  often  arise  where  the  only 
reasonable  way  to  establish  the  age  of  a 
deceased  person  would  be  by  entries  made  by 
him  during  his  life  or  declarations  that  he 
may  have  made  to  his  wife  and  diildren, 
friends  and  neighbors  as  to  when  he  was  born, 
etc.  Especially  would  this  be  true  as  to  men 
who  settle  in  a  new  country,  but  brought 
with  them  no  family  record  as  to  birth,  yet 
who  had  stated  their  age  continually  and 
consistently  in  various  and  sundry  ways  for 
an  entire  lifetime,  and  it  would  be  absurd  to 
hold  that  proof  of  these  facts  could  not  be 
made,  and  that  resort  must  be  had  to  the 
community  where  he  was  born  years  ago  in 
some  distant  state  or  country.  We  do  not 
think  that  the  trial  court  erred  in  letting  Id 
proof  of  the  statements  of  .  .  .  deceased, 
as  to  his  age,  as  they  were  all  made  before 
this  suit  was  brought.  We  do  not  mean  to 
hold  that  the  declai'ations  of  a  person  as  to 
his  age  affecting  favorably  his  own  interest^ 
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or  tbat  of  his  estate,  in  a  controversy  then 
existing,  would  be  admissible  although  he 
may  have  since  died,  but  it  would  be  rejected 
upon  the  theory  of  self-serving  instead  of 
hearsay  evidence.  The  declarations  in  ques- 
tion, however,  were  made  before  this  suit  was 
lirou^t  or  the  controversy  arose  between 
these  parties." 

In  each  of  the  following  cases,  a  witness 
was  held  to  be  incompetent^  because  the  de- 
clarant was  alive,  or  it  was  not  affirmatively 
shown  that  he  was  dead  or  that  his  declara- 
tions were  made  ante  litem  motam:  State 
V.  Trusty,  122  la.  82,  97  N.  W.  989;  Hodges 
V.  Hodges,  106  N.  C.  374,  11  S.  B.  384; 
State  V.  ParkCT,  106  N.  C.  711,  11  S.  E.  517; 
Bobinson  v.  Blakely,  6  Rich.  L.  (8.  G.)  586, 

55  Am.  Dec.  703;  Donley  v.  State,  44  Tex. 
Crim.  428,  71  S.  W.  058;  Sheppard  v.  State, 

56  Tex.  Crim.  604,  IjiO  S.  W.  446.  See  also 
Roe  V.  Keal,  Dud.  (Ga.)  168;  People  v.  Elco, 
131  Mich.  619,  91  N.  W.  755,  94  N.  W.  1069, 
9  Detroit  Leg.  N.  426,  judgment  reversed  on 
rehearing  (but  not  on  the  question  of  the 
competency  of  a  witness  to  testify  to  the  age 
of  another)  131  Mich.  510,  94  N.  W.  755,  94 
N.  W.  1069.  10  Detroit  Leg.  N.  177;  People 
V.  Dupree,  175  Mich.  632,  141  N.  W.  672; 
Diffey  v.  State,  10  Okla.  Crim.  190,  135  Pac. 
942;  Woodall  y.  State,  58  Tex.  Crim.  513,  126 
8.  W.  591;  Cowden  v.  State,  68  Tex. 
Crim.  621,  150  S.  W.  779 ;  O'Sullivan  v.  J.  S. 
8tearn8  Lumber  Go.  154  Wis.  467,  143  N.  W. 
160. 

In  Hodges  ▼.  Hodges,  106  N.  C.  374,  11 
8.  E.  364,  the  court  said:  ''The  rule  which 
admits  such  hearsay  declarations  is  clearly 
defined  by  the  authorities;  and  it  is  well  set- 
tled that,  as  preliminary  to  their  admission, 
it  must  be  affirmatively  shown  that  they  were 
ante  litem  motam.  'It  is  necessary  that  they 
should  have  been  made,  not  only  without  any 
view  of  benefiting  the  person  making  them, 
but  also  without  a  view  of  benefiting  any 
other.'    Morgan  v.  Pumell,  11  N.  G.  95.*' 

In  Cowden  v.  State,  68  Tex.  Crim.  62,  150 
8.  W.  779,  which  was  an  appeal  from  a  con- 
viction of  rape,  testimony  as  to  the  age  of 
the  prosecutrix  from  reputation  in  the  com- 
munity in  which  she  lived  was  excluded  on 
the  ground  that  her  parents  were  alive.  The 
court  said:  "With  the  issue  thus  made,  the 
court  permitted  the  sheriff  and  deputy  sher- 
iff, over  the  protest  and  objection  of  defend* 
tnt,  to  testify  that  'they  were  acquainted 
with  the  general  reputation  of  the  prosecut- 
ing witness  in  the  community  where  she 
lives  as  to  her  age,  and  her  general  reputa- 
tion was  that  she  was  only  thirteen  years  of 
age.'  A  proper  bill  of  exceptions  was  reserved 
to  the  introduction  of  this  testimony,  and  in 
his  approval  the  court  qualifies  the  bill  in  a 
way  that  emphasizes  the  error  in  admitting 
it;  for  by  the  qualification  it  is  shown  that 
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both  the  father  and  mother  of  the  girl  were 
living  and  testified  as  to  her  age.  In  a  proper 
case,  where  the  mother  and  father  are  dead, 
or  beyond  the  jurisdiction  of  the  court,  and 
age  is  an  issue,  hearsay  testimony  is  admissi- 
ble, if  based  on  statements  of  the  father  and 
mother,  or  other  near  relatives,  or  persons 
who  were  in  position  to  know.  But  in  no 
instance,  where  the  mother  and  father  and 
other  relatives  testify  positively  as  to  age, 
even  though  they  testify  differently,  is  the 
'general  reputation  as  to  age'  admissible; 
and  as  this  improper  testimony  was  admitted 
on  a  vital  issue  in  the  case,  it  will  necessitate 
a  reversal  of  the  case,  and,  as  the  case  will 
be  reversed  on  this  ground,  it  is  not  neces- 
sary to  discuss  the  alleged  newly  discovered 
testimony.  It  will  not  be  newly  discovered 
on  another  trial." 

Where  the  declaration  of  the  deceased  if 
permitted  in  evidence  would  defeat  a  vested 
right  in  another,  and  no  right  or  interest  of 
the  deceased  is  involved,  a  witness  is  not 
competent  to  testify  to  such  declaration. 
Tliis  is  an  exception  to  the  rule  admitting 
hearsay  evidence  of  declarations  of  a  deceased 
person  as  to  his  age  or  the  age  of  another, 
made  ante  litem  motam,  and  is  found  applied 
in  actions  on  insurance  policies. 

In  Tuite  v.  Supreme  Forest  Woodmen  Cir- 
cle, 193  Mo.  App.  619,  187  S.  W.  137,  the 
action  was  brought  on  a  fraternal  beneficiary 
certificate,  and  in  holding  the  evidence  as  to 
the  age  of  the  insured  admissible,  the  court 
said :  "The  evidence  introduced  by  defendant 
of  declarations  respecting  his  age  made  by 
[the  insured]  which  were  against  his  interest 
were  properly  admitted,  since  the  interest  his 
beneficiary  had  in  the  contract  before  his 
death  was  only  expectant  and  was  not  a 
vested  Interest.  Where  the  contract  is  one  of 
ordinary  life  insurance,  the  beneficiary  ac- 
quires a  vested  interest  therein  from  the  date 
of  the  contract,  and  declarations  of  the  in- 
sured impairing  the  validity  of  the  insurance 
are  not  admissible  in  an  action  by  the  bene- 
ficiary to  recover  the  insurance.  .  .  .  But 
evidence  of  such  declarations  is  admissible  in 
an  action  on  a  fraternal  beneficiary  certificate 
because  of  the  lack  of  any  vested  interest  in 
the  beneficiary  before  the  death  of  the  insured." 

In  Valley  Mut.  L.  Assoc,  v.  Teewalt,  79  Va. 
421,  which  was  an  action  brought  by  the 
beneficiary  named  in  an  insurance  policy  on 
the  life  of  his  father  to  recover  the  amount 
of  the  insurance,  a  verdict  was  found  for  the 
plaintiff  and  the  defendants  obtained  a  writ 
of  error.  The  court>  in  sustaining  the  action 
of  the  lower  court,  in  excluding  evidence  as 
to  the  age  of  the  insured,  said:  "The  first 
of  these  exceptions  is  taken  to  the  refusal  of 
the  court  to  permit  the  defendant  to  ask  a 
witness  ...  'if  he  knew  the  age  of  .  .  . 
the  insured,  at  the  time  of  the  issuing  of  the 
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certificate  of  membership  or  policy  of  insur- 
ance in/  etc.,  .  .  .  "by  any  statements 
that  said  [insured]  made  to  him  ...  in 
1863,  or  1864,  as  to  his  age?'  But  the  action 
of  the  court  in  this  respect  was  clearly  right. 
Tlie  statements  of  the  insured,  made  seventeen 
or  eighteen  years  before  he  obtained  the  pol- 
icy, clearly  are  not  admissible  as  evidence  to 
disprove  the  statement  made  as  to  his  age 
in  his  application  for  membership.  They 
were  tlie  declarations  of  a  stranger,  who  was 
neither  a  party  to  the  action,  nor  at  the  time 
of  making  them  the  agent  of  the  party.  Bliss 
on  Life  Ins.  §  372.  On  this  subject  the  su- 
preme court  of  Kansas  in  a  late  case  says: 
*The  contract  is  between  the  assured  and  the 
insured.  .  .  .  The  party  insured  is  not  a 
party  to  the  record,  and  therefore  her  decla- 
rations are  not  admissible  on  that  ground; 
she  is  not  a  party  in  interest,  as  the  whole 
benefit  and  interest  inures  to  the  assured; 
she  is  not  the  agent  and  authorized  to  speak 
for  him,  nor  does  she  come  within  any  other 
rule  by  which  her  declarations  can  be  received 
against  him.'  Washington  L.  Ins.  Co.  v. 
Haney,  10  Kan.  625.  Such  statements  cer- 
tainly constitute  no  part  of  the  res  gestae, 
and  cannot  be  regarded  as  admissions  against 
interest,  and  cannot  therefore  be  admitted. 
The  question  therefore  was  properly  rejected. 
These  observations  apply  with  even  greater 
force  to  the  fourth  exception  of  the  defend- 
ant, where  the  attempt  was  made  to  introduce 
the  declarations  of  the  insured  made  to  an 
agent  of  the  company  some  eight  months 
after  this  policy  was  issued.  For,  in  addition 
to  the  objections  which  have  already  been 
stated,  it  would  tend  to  render  utterly  inse- 
cure this  important  class  of  contracts,  by 
placing  it  within  the  power  of  insurance  com- 
panies to  avoid  them  upon  the  slippery  recol- 
lections of  a  class  of  persons  whose  interests 
make  it  impossible  that  they  should  be  en- 
tirely disinterested.  We  think,  therefore, 
that  there  is  no  error  set  out  in  this  excep- 
tion." 

Another  exception  to  the  rule  admitting 
testimony  of  a  witness  to  declarations  of  a 
deceased  person  concerning  his  own  age,  or 
the  age  of  another  person,  is  to  be  found  in 
cases  in  which  it  is  held  that  such  declara- 
tions are  self-serving.  Doe  v.  Ford,  3  U.  C. 
Q.  B.  362 ;  Tuite  v.  Supreme  Forest  Woodmen 
Circle,  193  Mo.  App.  619,  187  S.  W.  137. 

An  apparent  exception  to  the  rule  requiring 
the  declarant  to  be  dead,  or  inaccessible  to 
the  process  of  the  court,  before  a  witness  may 
be  permitted  to  testify  to  the  said  declarant^s 
statements  as  to  his  age  or  the  age  of  an- 
other, is  found  in  cases  in  which  the  declara- 
tions were  made  by  a  party  to  the  action  and 
admitted,  presiunably  as  being  admissions 
against  interest.  In  Knowles  v.  State,  44 
Tex.  Crim.  322,  72  S.  W.  398,  which  was  a 


prosecution  for  rape,  a  witness  was  permitted 
to  testify  in  behalf  of  the  defendant  as  to 
what  the  prosecutrix  said  as  to  her  age. 
Also  in  Poulter  v.  State,  70  Tex.  Grim.  197, 
167  S.  W.  166,  which  was  a  prosecution  for 
perjury,  the  court  permitted  road  overseers 
to  testify  to  statements  made  by  the  defend- 
ant to  them  as  to  his  age. 

From  Opinitm. 

It  is  generally  held  that  a  witness  is  com- 
petent to  testify  to  his  opinion  as  to  the  age 
of  another  person,  but  the  facts,  as  to  ap- 
pearance, height,  weight,  etc.,  on  which  the 
opinion  is  based,  must  first  be  stated.  Ben- 
son V.  McFadden,  50  Ind.  431;  Stewart  v. 
Anderson,  111  la.  329,  82  N.  W.  770;  State 
V.  Grubb,  55  Kan.  678,  41  Pac.  951;  Com.  v. 
O'Brien,  134  Mass.  198j  Eisner  v.  Supreme 
Lodge,  etc.  98  Mo.  640,  11  S.  W.  991;  State 
v.  Douglass,  48  Mo.  App.  39  (see  dissenting 
opinion  in  State  v.  Koettgen,  89  N.  J.  L.  678,. 
99  Atl.  400) ;  Donley  v.  State,  44  Tex.  Crim. 
428,  71  S.  W.  958;  Earl  v.  State,  44  Tex.  Crim. 
467,  66  S.  W.  839 ;  Simpson  v.  State,  45  Tex. 
Crim.  320,  77  S.  W.  819;  Poulter  v.  State,. 
70  Tex.  Crim.  197,  167  S.  W.  166.  See  also 
Foltz  y.  State,  33  Ind.  216. 

In  Eisner  v.  Supreme  Lodge,  etc.  98  Mo. 
640,  11  S.  W.  991,  which  was  an  action  on  a 
benefit  certificate,  the  court,  in  holding  a  wit- 
ness competent  to  testify  to  his  opinion  a» 
to  the  age  of  a  deceased  person,  said:  "The 
court  admitted  certain  evidence,  in  rebuttal^ 
regarding  the  age  of  deceased  when  he  ap- 
plied for  this  insurance.  Some  witnesses,  who 
had  known  him  well,  were  allowed  to  give 
their  opinions  of  it,  based  upon  his  appear- 
ance. There  are  many  instances  in  which  the 
statement  by  witnesses  of  opinions  on  a  fact 
in  issue  are  receivable  in  evidence.  One  clasa> 
of  these  cases  embraces  subjects  of  such  a 
nature  as  cannot  be  practically  presented  by 
description  with  sufficient  accuracy  to  convey 
a  satisfactory  impression  to  the  hearer.  Re- 
garding these  subjects  evidence  usually  called 
'of  opinions'  is  admissible  on  grounds  of  ne- 
cessity in  the  practical  administration  of  law. 
Some  illustrations  of  its  admissibility  are 
readily  furnished  by  our  own  decisions,  for 
instance,  in  relation  to  identity  of  person  and 
of  property.  State  v.  Babb,  76  Mo.  501; 
Green  well  v.  Crow,  73  Mo.  638.  To  exactly 
classify  the  cases  in  which  such  evidence  may 
properly  be  given  appears  to  have  been  a 
task  of  insurmountable  difficulty  to  the  text 
writers  on  evidence.  No  rule  has  yet  beeit 
framed  tliat  can  safely  be  applied  as  a  touch- 
stone for  the  difiSculUes  that  arise  upon  this- 
subject.  The  difi'erences  of  opinion  between 
courts  of  last  resort  attest  this.  For  the 
purposes  of  this  case,  it  is  only  necessary  to 
decide  that,  where  the  age  of  the  party  is 
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in  issue,  the  court  may  admit  an  expression 
of  opinion  by  a  witness  as  to  that  age,  based 
on  the  appearance  of  the  party  at  the  time, 
<ieeoinpanied  with  a  description  of  the  appear- 
ance from  which  such  opinion  was  formed. 
That  such  evidence  is  competent  we  do  not 
doubt." 

In  Tuite  v.  Supreme  Forest  Woodmen  Cir- 
cle, 193  Mo.  App.  619,  187  S.  W.  137,  the 
court  said:  "The  reason  of  the  rule  is  ob- 
vious. Some  people  naturally  grow  old  in 
appearance  faster  than  others.  Conditions  of 
health,  modes  of  living,  dress,  associations, 
care,  or  freedom  from  care,  are  important 
factors  which  hasten  or  retard  the  appearance 
of  Time's  ravages.  That  species  of  vanity 
which  prompts  a  person,  after  reaching  mid- 
dle age,  to  seem  younger  than  he  is,  is  com- 
mon and  leads  to  deceptive  practices  and 
devices  which  sometimes  are  successful.  The 
average  person  is  not  an  accurate  judge  of 
ages  from  appearances,  especially  of  those 
of  persons  not  in  his  own  period  of  life.  To 
the  eye  of  sixteen,  or  of  thirty,  for  that  mat- 
ter, there  is  little,  if  any,  noticeable  differ- 
ence between  fifty  and  sixty.  Opinions  of  age 
deduced  from  appearances  are  the  least  re- 
liable of  all  opinion  evidence,  and,  as  is  said 
in  the  Hartshorn  case,  are  worthless  as  evi- 
dence if  unaccompanied  by  the  descriptive 
facts  and  circumstances  from  which  the  opin- 
ion is  drawn." 

In  Donley  v.  State,  44  Tex.  Crim.  428,  71 
S.  W.  958,  the  court  held  in  favor  of  the 
admission  of  opinion  evidence  as  to  the  age 
of  the  prosecutrix  in  a  prosecution  for  rape, 
and  said :  ''This  bill  also  complains  that  the 
court  erred  in  refusing  to  permit  appellant 
to  prove  by  witnesses  from  their  acquaint- 
ance with  the  prosecutrix  eight  years  ago, 
and  from  her  size  and  appearance  at  that 
time  it  was  their  opinion  that  she  was  then 
eight  years  old.  This  testimony  should  have 
been  admitted.  It  is  true  that  this,  as  in- 
sisted by  the  state,  would  be  merely  the 
opinion  of  the  witnesses;  but  this  would 
merely  go  to  its  weight  and  not  to  its  admia- 
sibili^." 

In  each  of  the  following  cases,  while  a  wit- 
ness was  permitted  to  testify  to  an  opinion 
as  to  the  age  of  another,  it  is  not  shown  in 
the  report  of  the  case  that  he  was  first  re- 
quired to  state  the  facts  on  which  the  opin- 
ion was  predicated:  Wise  v.  State,  11  Ala. 
App.  72,  GO  So.  128;  State  v.  Bernstein,  99 
la.  6,  68  N.  W.  442;  Bell  v.  Bearman,  37 
Okla.  645,  133  Pac.  188;  Garner  v.  State, 
28  Tex.  App.  561,  13  S.  W.  1004;  Jones  v. 
State,  32  Tex.  Crim.  108,  22  S.  W.  149.  See 
also  State  v.  Salgado,  38  Nev.  64,  145  Pac. 
919,  923  {reversed  38  Nev.  413,  160  Pac.  764, 
but  not  on  the  point  involved  in  thig  note) ; 
In  re  Fox,  9  Misc.  661,  30  N.  Y.  S.  835. 

A  witness  was  held  incompetent  to  testify 
to  an  opinion  as  to  the  age  of  another  person 


NATIONAL  BANK.  ggy 

146m 

in  each  of  the  following  cases,  because  a 
proper  foundation  for  the  testimony  was  not 
first  laid:  Lincoln  Beserve  L.  Ins.  Co.  v. 
Morgan,  125  Ark.  615,  191  S.  W.  236 ;  Morse 
V.  State,  6  Conn.  9;  People  v.  Davidson,  240 
111.  191,  88  N.  E.  566;  Tuite  V.  Supreme 
Forest  Woodmen  Circle,  193  Mo.  App.  619, 
187  S.  W.  137;  Hartshorn  v.  Metropolitan 
L.  Ins.  Co.  55  App.  Div.  471,  67  N.  Y.  S.  13; 
Dittfurth  V.  State,  46  Tex.  Crim.  424,  80  S. 
W.  628.  See  also  Valley  Mut.  L.  Assoc,  v. 
Teewalt,  79  Va.  421. 

In  People  v.  Davidson,  240  111.  191,  88  N. 
£.  565,  the  defendants  were  charged  with 
harboring  an  unmarried  female  under  the  age 
of  consent  in  a  house  of  prostitution.  The 
testimony  of  a  police  officer  as  to  his  opinion 
of  the  age  of  the  female  in  question  was  re- 
jected. A  writ  of  error  was  obtained,  and  the 
oourt^  in  affirming  the  judgment,  said:  "The 
plaintiffs  in  error  called  a  police  officer,. and 
offered  to  prove  by  him  that  the  girl  'had 
the  appearance  of  being  twenty-two  years  of 
age.'  This  was  offered,  not  on  the  theory 
that  her  appearance  as  to  age  was  in  and  of 
itself  material,  but  as  tending  to  show  that 
she  was,  in  fact,  more  than  eighteen  years  of 
age  at  the  time  of  the  alleged  crime.  It  is 
urged  that  the  court  erred  in  excluding  the 
testimony  of  this  officer,  and  reliance  is 
placed  upon  the  case  of  Wistrand  v.  People, 
213  111.  72.  In  that  case  the  age  of  the  de- 
fendant was  material,  and  it  was  held  the 
jury  could  not  determine  his  age  by  inspect^ 
ing  his  person  during  the  trial,  but  it  was 
said  that,  for  the  purpose  of  fixing  his  age, 
'persons  who  had  seen  him  would  have  been 
competent  to  testify  relative  to  his  appear- 
ance, and  such  testimony  would  have  been 
proper  for  the  consideration  of  the  jury  on 
the  question  of  age.'  This  is  not  a  holding 
that  a  witness  may  in  the  first  instanee  ex- 
press his  opinion  as  to  age  from  such  appear- 
ance. Where  testimony  of  this  kind  is  mate- 
rial the  witness  should  first  describe  the  ap- 
pearance of  the  individual  whose  age  is  in 
question,  and  then  state  his  opinion  in  refer- 
ence to  the  age  of  the  person,  based  upon  the 
appearance  of  that  person  as  he  has  already 
described  it.  (1  Elliott  on  Evidence,  sec. 
677.)  Plaintiffs  in  error  failed  to  pursue  the 
proper  method  in  attempting  to  obtain  the 
opinion  of  this  witness  .on  this  subject." 

In  Hartshorn  v.  Metropolitan  L.  Ins.  Co. 
55  App.  Div.  471,  67  N.  Y.  S.  13,  which  was 
an  action  to  recover  insurance  on  the  life  of 
the  deceased,  a  physician  who  examined  the 
deceased  when  she  applied  for  the  insurance 
was  a  witness  for  the  plaintiff  and  was  asked 
his  opinion  as  to  her  age.  The  court  said: 
"We  are  not  satisfied  that  a  sufficient  founda- 
tion was  laid  to  render  this  evidence  admissi- 
ble. It  is  well  settled  that  expert  evidence 
is  proper  where  the  age  of  a  child  is  at 
issue,  and  it  has  often  been  received  concern- 
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ing  the  age  of  an  absent  adnlt;  but,  to  entitle 
such  evidence  to  any  weight,  the  facts  and 
circumstances  upon  which  the  opinion  is 
based  should  be  given,  and  the  witness  should 
first  describe,  as  far  as  practicable,  the  ap* 
pea  ranee  of  the  individual  whose  age  is  in 
question." 

However,  in  State  ▼.  Robinson,  32  Ore.  43, 
48  Pac.  357,  the  court  held  a  witness  to  be 
incompetent  to  testify  as  to  his  opinion  of 
the  age  of  another  person,  when  the  person 
whose  age  was  in  issue  was  present  in  court 
and  her  appearance  equally  perceptible  to 
the  jury,  saying:  "This  was  not  a  case 
for  the  admission  of  opinion  evidence  as  to 
the  age  of  a  person.  The  prosecutrix  was 
present  at  the  trial  and  testified  at  great 
length,  and  the  jury  were  just  as  competent 
to  form  an  opinion  as  to  her  age  from  the 
size,  appearance,  and  development,  as  the 
witness.  The  rule  that  any  witness,  after 
carefully  describing  the  appearance  of  an  ab- 
sent person,  may  give  an  opinion  as  to  his 
age,  is  unquestioned;  but  it  was  not  error 
to  exclude  such  testimony  in  the  case  at  bar, 
where  the  person  whose  age  was  in  contro- 
versy was  present  at  the  trial,  as  it  would 
have  been  of  no  substantial  aid  to  the  jury." 

Tlie  courts  in  each  of  the  following  cases 
did  not  follow  the  rule  as  to  the  admission 
of  opinion  evidence  to  prove  the  age  of  an- 
other. The  person  whose  age  was  in  issue 
was  in  court,  and  it  was  held  that  his  ap- 
pearance was  equally  perceptible  to  the  jury. 
No  reference  is  made  in  the  report  as  to  the 
application  of  the  rule  in  case  the  person  had 
not  been  present.  Ham  v.  State,  156  Ala. 
645,  47  So.  126;  Smith  v.  State,  182  Ala. 
38,  62  So.  184;  State  v.  Koettgen,  89  N.  J.  L. 
678,  99  Atl.  400,  affimUng  88  N.  J.  L.  51,  95 
Atl.  747. 

In  State  v.  Koettgen,  supra,  the  court  said : 
"The  supreme  court,  in  dealing  with  the  ques- 
tion in  hand,  disposed  of  it  by  saying  that 
to  reject  such  evidence  would,  according  to 
Prof.  Wigmore  on  Evidence,  §  222,  be  pedan- 
tically overcautious.  This  view  we  deem  un- 
sound. The  fallacy  of  it  lies  in  failing  to 
discriminate  between  age  as  a  matter  of  fact 
and  age  as  a  matter  of  appearance.  In  the 
present  case  the  statute  and  indictment  deal 
vrtth  a  question  of  fact  wholly  capable  of 
proof  in  courts  of  justice  by  competent  evi- 
dence. The  fact  of  age  is  not  within  the 
category  of  things  as  to  which  the  fact  can 
be  proved  by  opinion  testimony." 

It  is  also  held  that  a  witness  is  incompe- 
tent to  testify  as  to  the  opinions  of  other 
persons  with  respect  to  the  age  of  a  third 
person.  KoblenscKlag  v.  State,  23  Tex.  App. 
264,  4  S.  W.  888. 


STUABT 
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EI.K  HORN  BANK  AND  TBtHST  COM- 


Arkansas  Supreme  Court — ^April  3,  1916. 


123  ArJc.  285;  185  S.  W.  263. 


Fraudulent  OonTeyauoes  —  Bulk  Sales 
Law  —  Validity. 

The  Bulk  Sales  Law  (Laws  1913,  p.  326), 
which  requires  a  purchaser  of  stock  of  goods 
in  bulk  to  give  notice  to  creditors  before  pur* 
chase,  is  not  invalid  as  violating  Const,  art. 
2,  §§  2  and  18,  guaranteeing  the  right  of  ac- 
quiring, possessing,  and  protecting  property, 
and  prohibiting  the  granting  of  special  privi- 
leges and  immunities  to  any  person  or  class. 

[See  note  at  end  of  this  case.] 

Construction  of  Act  —  Notice  to  Cred- 
itors of  Seller. 

Bulk  sales  act  requires  the  seller  to  fur- 
nish a  written  list  of  the  names  and  ad- 
dresses of  his  creditors  with  the  amount  of 
indebtedness  due  each  not  less  than  ten  days 
before  the  sale  and  delivery,  and  requires  the 
purchaser,  before  taking  possession  of  the 
stock  of  goods  or  paying  the  purchase  price, 
to  notify  personally,  or  by  registered  mail, 
every  creditor  whose  name  appears  on  the 
list,  or  of  whom  he  has  any  knowledge,  of  the 
sale.  Defendant  purchased  the  stock  of  goods, 
agreeing  to  assume  payment  of  all  indebted- 
ness which  the  debtor  disclosed.  The  debtor 
concealed  his  indebtedness  to  the  plaintiff 
bank,  and  the  list  of  creditors  was  not  pre- 
pared by  the  debtor  ten  days  before  the  sale, 
nor  were  the  notices  given  at  that  time.  De- 
fendant paid  all  the  creditors  of  whose  claims 
he  was  notified.  It  is  held  that,  as  the  stat- 
ute in  requiring  notice  to  be  given  some  days 
before  the  sale  contemplated  that  creditors 
who  were  not  notified  might  learn  of  the  pro- 
posed sale,  defendant  did  not  substantially 
comply  with  the  act  so  as  to  escape  liability 
to  plaintiff. 

Effect  of  Failure  to  Comply  -with  Aot. 

Though  a  purchaser  of  a  stock  of  goods  in 
bulk  did  not  comply  with  the  bulk  sales  act, 
he  does  not  become  liable  for  all  of  the  debts 
of  the  seller,  but  only  for  the  seller's  debts, 
so  far  as  they  can  be  satisfied  out  of  the 
stock  of  goods  which  he  is  held  to  be  a  re- 
ceiver for  benefit  of  the  seller's  creditors. 

Liability  for  Costs. 

Where  a  purchaser  of  a  stock  of  goods  in 
bulk  denied  his  liability  to  the  seller's  cred- 
itors under  the  bulk  sales  act,  but  he  was 
adjudged  to  hold  the  goods  for  their  benefit 
as  a  receiver,  all  costs  of  the  proceedings  are 
properly  awarded  against  the  purchaser. 

Appeal  from'  Clark  Chancery  Court: 
Shaver,  Chancellor. 


STUART  ▼.  ELK  HORIT  BANK,  ETC.  CO. 

Its  Arh,  tSS, 
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Action  by  Elk  Horn  Bank  and  Trust  Com- 
pany, plaintiff,  against  John  Stuart,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Modified. 

McMillan  d  McMillan  for  appellant. 
Hardage  d  Wilson,  John  H.  Crawford  and 
Vvcight  H,  Crawford  for  appellee.' 

[287]  Smith,  J. — One  J.  M.  Henderson 
owned  a  small  retail  grocery  business  in 
Arkadelphia  and  on  November  17,  1914,  made 
a  bulk  sale  of  his  stock  of  goods  and  fixtures 
to  appellant.  The  consideration  was  $200, 
of  which  $30  was  cash,  and  the  balance  con- 
8isted  of  claims  due  creditors  who  had  fur- 
nished goods  amounting  to  $118.09,  which 
appellant  assumed,  and  an  item  of  $25  for 
rent,  and  a  telephone  bill  of  $2.50,  which  ap- 
pellant also  assumed. 

Appellant  testified  that  the  stock  of  goods 
mToiced  $204  and  was  worth  60  per  cent 
of  that  amount  and  that  the  fixtures  were 
worth  $40.  But  there  was  evidence  that  this 
property  was  worth  $300.  Upon  the  con- 
summation of  the  sale  appellee  sued  appellant 
for  the  amount  of  its  debt  against  Henderson, 
and  recovered  judgment  for  the  debt  with 
interest  and  costs  amounting  to  $223.35,  and, 
in  addition,  the  court  gave  judgment  against 
appellant  for  all  costs  of  the  receivership  and 
of  the  suit. 

On  the  date  of  the  sale  Henderson  delivered 
to  appellant  an  affidavit  purporting  to  con- 
tain a  list  of  his  creditors  and  the  amount 
due  each  of  them.  Of  these  creditors  two 
lived  in  Arkadelphia,  one  in  Texarkana,  and 
three  in  little  Rock.  Appellee's  banking 
house  was  across  the  street  and  four  or  five 
doors  east  from  Henderson's  place  of  business, 
and  appellant  knew  nothing  of  the  bank's 
debt  until  after  his  purchase.  It  was  shown 
that  Henderson's  debt  to  the  appellee  bank 
was  due  November  6,  and  when  it  was  not 
paid  Henderson  applied  for  an  extension, 
which  was  not  granted  because  the  terms 
upon  which  the  extension  was  promised  were 
never  complied  with.  In  these  negotiations 
Henderson  told  the  cashier  of  the  bank  that 
he  might  sell  out  his  business,  but  he  did 
not  state  positively  that  ^^  would  do  so.  It 
is  insisted  that  as  this  conversation  occurred 
more  than  ten  days  before  the  date  of  the 
sale  that  this  information  supplied  the  notice 
required  by  the  Bulk  Sales  Act  of  the  inten- 
tion to  sell,  and  it  is  urged  that  it  should 
be  80  held  [288]  in  view  of  the  fact  that  ap- 
pellant assumed  and  agreed  to  pay  the  debts 
of  all  the  creditors  of  whom  he  had  notice, 
and  that  neither  Henderson's  books  nor  his 
affidavit  showed  the  bank  to  be  a  creditor  and 
appellant  could  not,  therefore,  have  given  it 
notice.     It  is  urged  by  appellant,  not  only 


that  he  substantially  complied  with  the  re- 
quirements of  Act  No.  88  of  the  Acts  of  1913 
entitled  "An  Act  to  prevent  fraudulent  sales 
of  stocks  of  merchandise,"  and  commonly 
known  as  the  Bulk  Sales  law,  but  he  also 
insists  that  the  law  is  unconstitutional  and 
he  earnestly  contends  that  it  should  be  so 
held  if  it  is  to  be  so  construed  as  to  make  him 
liable  to  appellee  under  the  facts  of  this 
case. 

(1)  We  think  the  law  is  not  unconstitu- 
tional. It  appears  from  the  briefs  of  learned 
counsel  in  the  case  that  similar  legislation 
has  been  enacted  in  nearly  all  of  the  states 
and  by  the  Federal  Government  in  the  Dis- 
trict of  Columbia,  and  the  appellate  courts 
of  nearly  all  these  states  have  been  called  on 
to  pass  upon  the  constitutionality  of  the  1^- 
islation.  Many  of  these  cases  are  cited  in 
the  briefs.  In  the  early  history  of  this  leg- 
islation the  courts  do  not  appear  to  have 
been  unanimous  in  upholding  it.  But  our 
attention  has  not  been  called  to  any  case 
holding  the  legislation  unconstitutional  since 
the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Lemieux  v. 
Young,  211  U.  S.  489,  29  S.  Ct.  174,  63  U.  8. 
(L.  ed.)  205.  The  necessity  for  such  legis- 
lation is  indicated  by  the  fact  that  the  Leg- 
islatures of  nearly  all  the  states  have  seen 
prox>er  to  enact  it,  and  it  has  been  pretty 
generally  sustained  as  a  valid  exercise  of  the 
State's  police  power.  The  various  acts  on 
this  question  are  not  identical  in  their  pro- 
visions, but  they  are  all  directed  against  the 
same  evil,  viz.,  the  prevention  of  fraud  in  the 
sale  and  transfer  of  merchandise  in  bulk. 
Appellant  attacks  our  statute  upon  the 
ground  that  it  contravenes  section  2,  article 
2,  of  our  Constitution,  which  guarantees  the 
right  of  acquiring,  possessing,  and  protecting 
property;  and  also  that  it  contravenes  section 
18  of  the  same  article,  which  provides  that 
the  General  Assembly  shall  not  grant  to  any 
citizen,  or  [289]  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens.  Similar 
provisions  are  contained  in  the  constitutions 
of  other  states  which  have  enacted  this  legis- 
lation, and  it  has  been  generally  held  by  the 
courts  of  those  states  that  the  legislation 
does  not  contravene  those  constitutional  pro- 
visions. It  is  pointed  out  that  this  legisla- 
tion does  not  prevent  the  retail  dealer  who 
owes  no  debts  from  lawfully  selling  his  entire 
stock  without  giving  the  required  notice,  and 
one  may  make  a  valid  sale  without  such  no- 
tice by  paying  his  debts  even  after  the  sale 
is  made,  and  that  it  is  the  insolvent  and 
fraudulent  vendors  who  are  chiefly  affected, 
and  that  the  legislation  was  intended  for  the 
protection  of  creditors  against  sales  by  them 
of  their  entire  stock  at  a  single  transaction 
and  not  in  the  regular  course  of  business. 
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It  may  be  true  that  compliance  with  this  law 
will  defeat  some  sales  which  would  otherwise 
be  made  and  which  would  not  be  fraudulent  if 
made;  but  any  exercise  of  the  State's  police 
power  operates  to  abridge  in  some  measure 
the  individual's  freedom  of  action..  Without 
rerviewing  the  cases  on  this  subject,  or  repeat- 
ing the  arguments  made  in  upholding  the  law, 
we  announce  our  conclusion  to  be  that  this 
legislation  is  a  valid  exercise  of  the  police 
power,  in  that  it  is  intended  to  protect  the 
rights  of  creditors  from  fraudulent  sales  of 
property  upon  which  credit  was  extended. 

(2)  Nor  do  we  agree  with  appellant  that 
he  has  substantially  complied  with  the  re- 
quirements of  this  act.  The  act  provides  that 
an  inventory  must  be  made  before  the  sale, 
and  must  be  preserved.  No  inventory  here 
was  made  before  the  sale.  The  act  also  pro- 
vides that  the  seller  shall  furnish  a  written 
list  of  the  names  and  addresses  of  his  cred- 
itors with  the  amount  of  the  indebtedness 
due  to  each  not  less  than  ten  days  prior  to 
the  sale  and  delivery  and  payment;  whereas 
the  adidavit  here  was  made  on  the  day  of  the 
sale.  It  is  also  provided  that  ten  days  before 
taking  possession  of  the  bulk  stock,  or  pay- 
ing the  money  therefor,  the  purchaser  shall 
notify  personally,  or  by  registered  mail,  every 
creditor  whose  name  and  address  [290]  is 
on  said  list,  or  of  whom  he  has  any  knowl- 
edge, of  the  terms  of  the  sale.  Appellant  ad- 
mits that  he  did  not  comply  with  these  pro- 
visions, but  insists  that  he  was  not  thereby 
made  liable  because  he  has  assumed  and  paid 
an  the  debts  of  which  he  was  advised,  and 
that  notice  to  these  creditors,  therefore,  could 
have  accomplished  nothing,  and  that  even 
though  he  had  sent  notice  to  the  creditors  of 
whom  he  had  information,  that  would  have 
profited  appellee  nothing,  as  its  claim  was  not 
included  in  the  list  of  creditors  furnished 
appellant  by  Henderson.  As  sustaining  his 
position  appellant  quoted  from  a  note  to 
the  case  of  G.  S.  Johnson-  v.  Beloosky,  Ann. 
Cas.  1915C  p.  415  [263  III.  363,  105  N.  E.  287] 
as  follows: 

"The  Oregon  statute  providing  that  sales 
in  bulk  of  merchandise  shall  be  conclusively 
presumed  to  be  fraudulent  and  void  unless 
certain  conditions  are  first  complied  with, 
was  upheld  in  Coach  y.  Gage,  70  Ore.  182,  138 
Pac.  847.  The  court,  overruling  the  conten- 
tion that  the  unintentional  omission  of  the 
name  of  a  creditor  from  the  list  furnished 
to  the  vendee  was  a  failure  to  comply  with 
the  statute,  held  that  such  a  construction 
of  the  statute  would  render  it  void  as  in  vio- 
lation of  due  process  clause  of  the  Federal 
Constitution,  saying:  'Tlie  act  in  question,  in 
our  judgment,  imposes  upon  the  purchaser 
(1)  the  duty  to  demand  a  written  statement, 
under  oath,  of  the  vendor  of  the  names  and 
addresses  of  his  creditors,  and  (2)  upon  the 


receipt  of  such  list  to  notify  the  persons 
named  therein  of  the  proposed  purchase.  For 
an  intentional  breach  of  either  of  these  duties, 
it  was  entirely  competent  for  the  Legislature 
by  way  of  penalty  for  such  breach,  and  to  se- 
cure the  faithful  performance  of  such  duty,  to 
declare  that  their  nonperformance  should  con- 
stitute conclusive  evidence  of  fraud,  and  ren- 
der tlie  sale  void  as  to  creditors,  but  it  is 
not  in  the  power  of  the  Legislature  to  make 
a  breach  of  duty  by  the  vendor  evidence  of 
fraud  in  the  vendee.  To  hold  the  law  means 
that  an  omission. of  the  name  of  a  creditor 
by  the  vendor  without  the  knowledge  of  the 
vendee  renders  the  transaction  void  as  to 
him  would  be  to  hold  that  it  was  the  intent 
of  the  Legislature  to  ordain  [291]  that  a 
fraud  conunitted  by  the  vendor  upon  the  ven- 
dte  by  falsifying  the  list  of  creditors  should 
be  conclusively  presumed  to  be  the  fraud  of 
the  person  so  defrauded  and  deceived.  Such 
a  construction  would  be  so  contrary  to  every 
principle  of  law  and  good  morals  that  it  is 
inconceivable  that  the  legislature  intended 
it  and  would  be  such  an  arbitrary  and  un- 
reasonable exercise  of  the  police  power  as  to 
amount  to  a  taking  of  the  vendee's  property 
without  due  process  of  law.  It  is  a  rule  of 
interpretation  that,  where  a  statute  is  open 
to  two  constructions,  one  of  which  will  render 
it  unreasonable  and  unconstitutional,  while 
the  other  will  harmonize  with  reason,  justice, 
and  constitutional  prescriptions,  the  latter 
construction  will  be  adopted.'  In  Interna- 
tional Silver  Co.  v.  Hull,  140  Ga.  10,  78  S.  E. 
609,  45  L.R.A.(N.S.)  492,  a  similar  con- 
tention arising  from  the  omission  of  the 
name  of  a  creditor  from  the  list  furnished  the 
vendee  was  considered,  and  it  was  held  that 
such  omission  did  not  render  the  sale  void 
under  the  Georgia  statute." 

We  can  and  do  approve  the  reasoning  of 
the  Oregon  court  in  construing  the  provisions 
of  their  statute,  which  are  similar  to  our 
own;  but  what  was  there  said  is  not  applica- 
ble to  the  facts  of  this  case.  Here  there  was 
no  list  furnished  for  the  time  required  by  law, 
nor  was  the  notice  given  as  required  by  law 
to  those  creditors  whose  names  were  fur- 
nished. This  failure  is  not  excused  by  the 
fact  that  appellant  assumed,  and  has  paid,  all 
those  creditors  of  whom  he  had  knowledge. 
The  very  purpose  of  the  act  is  to  give  pub- 
licity to  those  who  have  the  right  to  know  of 
intended  sales  by  insolvent  debtors  and  to 
prevent  clandestine  and  quickly  made  sales. 
It  is  highly  probable  that  if  notice  is  given 
for  the  time  and  in  the  manner  required  by 
the  act  to  the  creditors  whose  names  are  fur- 
nished, that  persons  interested,  although  not, 
in  fact,  notified,  may  learn,  through  commer- 
cial agencies  or  otherwise,  of  the  debtor's 
contemplated  action.  It  is  true,  of  course, 
that  all  creditors  may  not  become  so  advised 
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bat  the  chances  of  fraudulent  sales  being 
committed  will  be  greatly  minimized  if  the 
law  is  complied  with.  The  [292]  law  only  re- 
<}iure8  of  the  purchaser  that  he  comply  with 
its  provisions  and,  when  he  has  done  bo,  he  is 
absolved  from  liability  to  any  creditor  who 
may  not  have  received  notice.  Not  having 
complied  with  the  law  appellant  cannot 
excuse  his  liability  by  showing  that  he  know 
nothing  of  appellee's  claim. 

(3)  We  do  agree  with  appellant,  however, 
in  his  contention  that  judgment  was  rendered 
against  him  for  an  excessive  amount.  The 
Bulk  Sales  Act  does  not  make  the  person 
vho  fails  to  comply  with  its  provisions  liable 
for  all  the  debts  of  the  seller.  It  treats  the 
sale  as  being  void  and  the  purchaser  as  being 
a  receiver  and  his  possession  as  being  for  the 
benefit  of  all  the  creditors.  He  is  like  any 
other  receiver  so  far  as  his  liability  is  con- 
cerned. He  is  responsible  for  the  property 
purchased,  but  for  that  only.  If  he  gets 
enough  property  to  pay  all  the  debts,  he  must 
pay  them  all.  If  the  property  is  not  sufficient 
for  that  purpose  he  must  pay  the  creditors 
fro  rata  as  any  other  receiver  would  do. 

(4)  After  the  loss  of  considerable  time  and 
effort  appellant  disposed  of  the  property  re- 
ceived for  $290,  and  this  appears  to  have 
been  a  very  fair  price  for  it.  Of  course,  one 
who  wrongfully  takes  possession  of  property 
and  disposes  of  it  is  liable  for  its  actual  val- 
ue, whether  he  receives  its  value  or  not  when 
he  disposes  of  it;  but  the  property  in  question 
appears  to  have  been  disposed  of  advan- 
tageously, and  it  is  improper  to  charge  ap- 
pellant \(ith  a  greater  sum  than  he  received. 
There  appears  to  have  been  due  by  Henderson 
on  his  goods  the  sum  of  $118.09,  and  $27.50 
for  rent  of  building  and  telephone.  These 
items,  with  the  debt  of  $200  due  appellee, 
make  a  total  indebtedness  of  $345.59.  Each 
creditor,  therefore,  was  entitled  to  be  paid 
S3  per  cent  of  his  indebtedness  only,  and 
appellee  should,  therefore,  have  had  judgment 
for  only  83  per  cent  of  its  debt,  or  the  sum 
of  $166.  The  court  below  rendered  judgment 
against  appellant  for  all  the  costs  and  this 
action  is  questioned  by  him;  but  we  think 
the  court  was  correct  in  so  assessing  the  costs. 
Had  appellant  conceded  his  liability  as  re- 
ceiver and  disposed  [293]  of  the  property 
accordingly,  there  would  have  been  no  litiga- 
tion; but  he  did  not  do  so.  Upon  the  con- 
trary he  asserted  title  as  a  purchaser,  and 
this  litigation  resulted,  and  he  must  be 
charged  with  all  costs  except  those  of  this 
appeal.  The  judgment  in  appellee's  favor 
^  be  reduced  to  the  sum  of  $166,  and  in- 
terest will  be  calculated  thereon  from  the 
date  of  the  InUk  sale  to  appellant. 
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VOTE. 


A  statute  providing  that  a  sale  in  bulk 
of  a  stock  of  merchandise  is  void  unless  ten 
days  prior  notice  thereof  is  given  to  all  the 
creditors  of  the  seller  is  held  in  the  reported 
case  to  be  a  valid  exercise  of  the  police  power. 
The  earlier  cases  discussing  the  validity  of 
sales  in  bulk  acts  are  reviewed  in  the  notes  to 
G.  S.  Johnson  Co.  v.  Beloosky,  Ann.  Cas. 
1915C  411;  Williams  v.  Preslo,  Ann.  Cas. 
1912C  704;  Off  v.  Morehead,  14*  Ann.  Cas. 
434;  and  Block  v.  Schwartz  as  reported  in 
1  Ann.  Cas.  550  and  101  Am.  St.  Rep.  971. 
The  following  more  recent  cases  reported  in 
this  series  also  sustain  the  validity  of  legis- 
lation of  that  character:  CofTey  v.  McGaliey, 
Ann.  Cas.  1916C  923;  Klein  v.  Maravelas, 
Ann.  Cas.  1917B  273;  Steele,  etc.  Co.  v. 
Miller,  Ann.  Cas.  1917C  926. 
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Attomeya   —   Disbarment   —   Inhevent 
Fewer  of  Court. 

Courts  having  power  to  admit  attorneys  to 
the  bar  possess  an  inherent  power  to  disbar 
them  for  unworthy  behavior,  unprofessional 
conduct,  or  moral  turpitude,  independent  of 
any  statutory  authority. 

[See  5  Ann.  Cas.  990;  15  Ann.  Cas.  419; 
114  Am.  St.  Hep.  839.] 

Ground    for    Diabarment    —    Iioaa     of 
Moral  Charaoter. 

Where  the  statute  makes  a  good  moral 
character  a  condition  precedent  to  admission 
to  the  bar,  the  court  may  disbar  an  attorney 
when  he  forfeits  his  claim  to  such  character 
by  misconduct  of  a  nature  rendering  him 
unfit  to  be  continued  in  office. 

Critlciam  of  Decision  of  Conrt. 

An  attorney  may  publicly  or  privately 
criticize  the  decision  of  the  court,  pointing 
out  wherein  he  deems  it  defective,  and  mav 
state  that  it  should  not  be  final. 

[See  note  at  end  of  this  case.] 

Same. 

An  attorney  cannot,  under  his  constitu- 
tional right  of  free  speech,  slander  or  defame 
a  court. 

[See  note  at  end  of  this  case.] 

Same. 

An  attorney  guilty  of  slandering  or  defam- 
ing a  court  or  judge  is  subject  to  discipline 
and  disbarment. 

[See  note  at  end  of  this  case.] 

Same. 

Where  an  attorney,  delivering  a  funeral 
oration  over  the  body  of  an  executed  mur- 
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derer,  venomously  attacked  the  supreme  court 
which  affirmed  the  conviction,  accusing  the 
court  of  being  improperly  influenced  by  a 
powerful  religious  body  in  the  state,  charging 
the  court  with  prejudice  and  unfairness  and 
garbling  the  accounts  of  the  trial  and  of 
proceedings  before  the  pardon  board,  the  at- 
torney is  guilty  of  professional  misconduct 
which  warrants  his  disbarment  under  Gomp. 
Lftws  1907,  §§  113,  120,  respectively,  declar- 
ing that  it  is  the  duty  of  an  .attorney  to  sup- 
port the  Constitution  and  laws  of  the  United 
States,  to  maintain  the  respect  due  courts, 
and  employ  for  the  purpose  of  maintaining 
causes  confided  to  him  only  such  means  as 
are  consistent  with  the  truth,  and  that  an 
attorney  may  be  disbarred  for  any  violation 
of  his  duties  or  for  moral  turpitude,  for  an 
attorney  who  so  misrepresented  the  court, 
attempting  to  bring  the  high  judicial  office 
into  disrespect,  is  guilty  of  moral  turpitude. 
[See  note  at  end  of  this  case.] 

Criminal  Evidenoe  ^  As  to  Identity  of 
Aecnsed. 

The  identity  of  one  charged  with  crime  may 
be  established  by  natural  and  reasonable  in- 
ferences deducible  from  proven  facts,  and  may 
rest  wholly  on  circumstantial  evidence. 

Disbarment  proceeding  against  Orrin  K. 
Hilton.  The  facts  are  stated  in  the  opinion. 
Respondent  disbabbed. 

C.  8,  Variaait,  F.  K.  Nebeker  and  A,  L. 
ffopptmgh  for  Grievance  Committee. 

Ira  Snyder  and  Soren  X,  Christensen  for 
respondent. 

[173]  Stbattp,  C.J. — ^Thia  is  a  proceeding 
instituted  by  the  grievance  committee  of  the 
State  Bar  Association  to  disbar  respondent 
Orrin  N.  Hilton,  a  member  of  the  bar  of  this 
court. 

It  is  charged  in  the  information  that  he 
is  guilty  of  unprofessional  conduct  in  the 
particulars  that  he,  in  violation  of  his  oath 
and  of  his  duty  as  an  officer  of  this  court, 
and  with  the  intent  to  bring  the  courts  and 
judges  of  this  State  into  disrepute,  did  falsely 
tind  maliciously  charge  that  they,  in  the  dis- 
charge of  their  official  duties,  were  subser- 
vient to  and  controlled  by  a  religious  power 
foreign  to  the  laws  and  the  Constitution  of 
the  State;  exhibited  towards  them  a  contemp- 
tuous disregard  of  their  authority;  imputed 
to  them  dishonorable  and  unlawful  motives 
and  acts  in  the  discharge  of  their  official  du- 
ties, and  in  furtherance  thereof  did  wilfully 
misrepresent  the  facts  and  proceedings  of  a 
case  had  before  the  courts  of  this  State,  where- 
in the  State  of  Utah  was  plaintiff,  and  one 
Joseph  Hillstrom,  charged  with  and  convicted 
of  first  degree  murder,  the  defendant;  and 
especially  did  falsely  charge  and  state  that 
this  court,  through  a  preponderating  and  an 
imponderable  and  undefined  influence  of  the 
Mormon  [174]  Church,  was  persuaded  to  take 


an  attitude  of  hostility  toward  HillBtrom,  and 
that  the  views  expressed  by  this  court  in  that 
case  were  but  in  consonance  with  the  views 
of  the  church;  and  with  like  purpose  and  in- 
tent, and  to  bring  the  administration  of  the 
law  of  this  State  into  disrepute,  willfully 
and  falsely  misrepresented  the  proceedings  of 
the  case  before  the  state  board  of  pardons, 
charged  the  Justices  of  this  court,  who,  by 
virtue  of  their  office,  are  also  members  of 
such  board,  as  being  with  others,  responsible 
for  ''false,  wicked,  and  malicious  aspersions 
on  Hillstrom's  character,"  and  falsely  and 
maliciously  attributed  to  such  justices  as 
such  members  dishonest  acts  and  motives. 
Tlie  information  is  largely  predicated  on  a 
public  address  delivered  by  the  respondent  in 
Chicago  in  funeral  rites  over  the  body  of 
Hillstrom  and  on  interviews  prepared  by  him- 
self and  at  his  request  published  by  the  local 
press. 

In  January,  1914,  at  ten  o'clock  at  night, 
two  men,  with  masks  over  their  faces,  guns 
in  hand,  and  for  the  purpose  of  robbery  or 
murder,  entered  a  grocery  store  at  Salt  Lake 
City  and  deliberately  shot  to  death  the  store- 
keeper and  his  son.  In  the  assault  one  of 
the  assailants  himself  was  shot  by  the  son. 
Two  hours  thereafter  Joseph  Hillstrom  was 
found  2^  miles  from  the  place  of  the  homicide 
suffering  from  a  serious  flesh  gunshot  wound 
through  the  chest,  and  applying  to  a  doctor 
for  medical  aid.  Later  he  was  identified  as 
one  of  the  perpetrators  of  the  crime,  charged 
with  first  degree  murder,  tried,  convicted,  and 
sentenced  to  death.  The  respondent,  as  his 
chief  counsel,  prosecuted  an  appeal  to  this 
court.  He  principally  contended  that  the 
evidence  was  insufficient  to  connect  Hillstrom 
with  the  commission  of  the  offense  or  to  show 
motive,  and  complained  of  rulings  of  the  trial 
court  respecting  spectacular  performances  of 
Hillstrom,  who,  on  iiie  trial,  without  notice 
or  cause,  in  the  presence  of  the  jury  and 
during  the  progress  of  the  trial,  summarily 
discharged  counsel  selected  and  employed  by 
himself,  demanded  that  he  be  permitted  to 
conduct  his  own  defense  in  person  without 
counsel,  and  later  consented  that  they  might 
remain  in  the  case.  These  matters,  on  a  com- 
plete record  of  all  the  evidence  and  of  all 
the  proceedings  in  the  cause,  were  reviewed 
by  us  on  the  appeal,  [175]  which  resulted  in 
an  affirmance  of  the  judgment.  State  ▼. 
Hillstrom,  46  Utah  341,  150  Pac.  935.  The 
opinion  contains  a  statonent  of  the  facts,  the 
assignments  of  error  relied  on,  and  our  rea- 
sons for  affirming  the  judgment.  No  petition 
for  a  rehearing  was  filed,  nor  was  there  any 
claim  made  before  the  court,  or  in  any  of 
the  proceedings  thereof,  that  the  law  was 
misapplied  or  that  the  facts  were  miscon- 
ceived. On  remittitur  and  resentence  an  ap- 
plication  was   made  to  the   state  board  of 
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pardons,  coneisting  of  the  Qovenior,  the  At- 
torney General)  and  the  three  Justices  of 
this  court,  for  commutation  of  sentence.  In 
that  application  Hillstrom  was  again  repre- 
eented  by  the  respondent.  As  appears  by  the 
official  report  of  that  board,  put  in  evidence 
in  this  proceeding,  all  of  the  stated  grounds 
for  commutation  of  the  sentence  were  includ- 
ed  in  the  assignments  of  error  before  the 
Supreme  Court  and  there  adjudged  adversely 
to  the  respondent's  contentions.  Neverthe- 
less,  and  as  fully  appears  by  the  board's  rec- 
ord, Hillstrom  and  his  counsel  were  given 
every  opportunity  to  again  review  the  evi- 
dence and  to  present  any  new  matter,  or  any- 
thing additional  deemed  by  them  beneficial 
to  Hillstrom's  cause.  But  nothing  such  was 
attempted  or  offered.  The  official  report  as 
to  that  reads : 

"The  applicant  before  judgment  was  en- 
titled to  every  presumption  of  innocence;  but, 
after  a  verdict  finding  him  guilty  and  after 
judgment  and  its  affirmance,  the  presumption 
of  innocence  no  longer  prevails.  The  presump- 
tion then  to  be  indulged  is  that  the  judgment 
is  right  and  that  the  applicant  is  guilty. 
He,  after  that,  had  the  burden  to  show,  or 
bring  forward,  or  point  out,  something  to  jus- 
tify a  commutation  of  sentence,  or  clemency 
in  bis  favor.  But  neither  he  nor  his  counsel 
before  the  board  attempted  to  point  out  any- 
thing wherein  or  in  what  particular  they 
claimed  the  evidence  was  insufficient  to  justi- 
fy the  verdict.  Nor  did  they  offer  or  attempt 
to  show  anything  respecting  the  applicant's 
life,  habits,  morals,  or  previous  character, 
or  who  he  was  or  what  he  had  done,  or  where 
he  was  from,  or  what  kind  of  life  had  been 
lived  by  him.  Kor  did  they  offer  or  attempt 
to  show  anything  new  or  additional  respecting 
the  case,  or  anything  in  favor  of  the  applicant, 
or  anything  to  justify  con^mutation  or  clem- 
ency. What  was  urged  in  support  of  the 
application  is  this:  Cases  were  referred  to 
wherein  we  were  told  convictions  rested  alone 
on  circumstantial  evidence,  and  where  later 
it  was  disclosed  that  the  persons  convicted 
were  innocent.  It,  however,  was  not  claimed, 
nor  was  there  any  attempt  made  [176]  to 
show  that  the  facts  in  those  cases  and  in  this 
case  were  similar  or  even  analogous.  Fre- 
quently assertions  were  made  by  counsel  that 
the  conviction  rested  alone  on  circumstantial 
evidence,  and  that  the  applicant's  life  ought 
not  to  be  taken  on  that  kind  of  evidence.  But, 
as  stated  by  the  Supreme  Court  in  its  de- 
cision, and  as  shown  by  the  record,  the  con- 
viction does  not  rest  on  circumstantial 
evidence  alone.  There  is  direct  evidence,  testi- 
mony of  eyewitnesses,  to  identify  the  appli- 
cant as  one  of  the  perpetrators  of  the  crime. 
Ko  reference  whatever  was  made  to  that 
testimony  by  counsel,  nor  did  they  in  any 
manner  attempt  to  inform  the  board  wherein 
Ann.  Gas.  1018 A — 18. 


or  for  what  reason  the  conviction  rested  alone 
upon  circumstantial  evidence.  Indeed,  coun- 
sel, before  the  board,  for  some  reason  avoided 
all  reference  to  the  real  facts  of  the  case  and 
as  disclosed  by  the  record,  and  in  such  re- 
spect contended  themselves  with  fervid  ex- 
hortations on  the  horrors  of  an  execution  on 
circumstantial  evidence  and  with  unwarranted 
assaults  on  the  good  name  of  the  states  of 
Utah  and  Colorado." 

The  state  proved  beyond  controversy  that 
in  the  assault  one  of  the  perpetrators  of  the 
crime  was  himself  shot  in  the  store.  When 
Hillstrom,  two  hours  after  the  commission  of 
the  homicide,  suffering  from  a  fresh  gun-shot 
wound,  applied  for  medical  aid,  he  stated  to 
the  physician  that  he  was  shot  "in  a  quarrel 
over  a  woman,  in  which  he  was  to  blame  as 
much  as  the  other  fellow,  and  wished  the 
matter  kept  quiet."  The  State  proved  that 
statement  to  show  his  unsatisfactory  or  un- 
reasonable explanation  of  his  fresh  gim-shot 
wound.  No  evidence  whatever  was  given  by 
him  at  the  trial,  or  before  the  board  of 
pardons,  to  show  that  his  wound  was  received 
in  such  manner.  Something,  however,  in 
argument  was  attempted  to  be  made  of  this 
before  the  board  of  pardons,  as  showing 
Hillstrom's  gallantry  in  protecting  the  honor 
of  a  woman.  As  to  that  the  board,  in  its 
official  report,  states: 

''Hillstrom's  claim  to  his  physician  that 
he  received  his  wound  in  a  quarrel  over  a 
woman  was  but  evidence  of  his  declaration. 
Such  an  extrajudicial,  self-serving,  and  un- 
sworn declaration  would  be  no  evidence  of 
the  fact  that  the  wound  was  caused  in  such 
manner.  If  the  applicant  claimed  that  the 
wound  was  so  produced,  it  was  his  duty,  and 
he  was  afforded  full  opportunity,  to  bring 
forward  something  to  support  it.  He  cannot 
ask  any  one  to  believe  his  claim  with  no  evi- 
dence whatever  to  support  it,  and  with  no 
effort  or  attempt  even  to  produce  or  furnish 
any.  Yet,  upon  this  weird,  vague,  and  self- 
serving  statement,  wholly  unsupported  by 
[177]  any  evidence,  the  board  was  in  effect 
asked  to  make  a  finding  that  the  applicant 
at  some  undisclosed  place  was  shot  in  a 
quarrel  over  some  unknown  and  undescribed 
woman,  by  some  unknown  and  undescribed 
man,  and  thus  to  ignore  all  the  evidence  ad- 
duced at  the  trial  and  shown  by  the  record 
that  he  was  shot  in  the  store  at  the  time  of 
the  homicide." 

The  report  further  recites: 

"At  the  conclusion  of  counsel's  argument, 
without  offering  anything  on  behalf  of  the 
applicant,  he,  being  present  during  all  the 
proceedings,  was  asked  if  he  desired  to  make 
any  statement,  or  to  say  anything  on  his  own 
behalf.  His  reply  was  that  he  would  not 
give  the  board  any  information,  nor  make  any 
statement,  until  he  was  first  granted  a  new 
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trial.  He  was  informed  that  the  board  was 
not  clothed  with  power  to  grant  him  a  new 
trial,  and  that  all,  by  way  of  favorable  action, 
it  could  take  was  to  grant  a  pardon,  or  com- 
mute the  sentence.  His  counsel  (respondent) 
in  his  (Hillstrom's)  presence  stated  to  the 
board  that  he  also  had  so  advised  him  and 
had  requested  him  to  make  a  statement  and 
tell  the  board  whatever  he  claimed  to  be  the 
truth  about  the  case,  but  that  he  had  de- 
clined to  give  any  information,  or  to  make 
any  statement,  or  to  answer  any  question, 
except  on  a  new  trial  of  the  case  before  a 
jury,  which  he  had  advised  him  this  board 
was  powerless  to  grant.  His  counsel  were 
asked  if  they  desired  to  ask  him  any  ques- 
tions before  the  board,  or  if  there  was  any- 
thing they  desired  to  show  by  him,  to  which 
they  replied  in  the  negative.  The  applicant 
also  again  stated  that  until  the  board  grant- 
ed him  a  new  trial,  he  was  unwilling  that 
any  questions  be  asked  him  (either  by  his 
counsel  or  any  member  of  the  board)  or 
to  make  answer  to  any,  or  to  make  any  state- 
ment whatsoever.  In  no  particular  was  it 
disclosed,  nor  attempted  to  be  disclosed,  what, 
if  anything,  were  he  granted  a  new  trial, 
he  would  or  could  produce,  or  prove,  nor 
was  even  the  nature  or  character  of  such 
proof  indicated." 

The  board's  record  further  shows  that 
many  letters  and  telegrams  were  received  by 
the  board,  from  persons  all  over  the  United 
States,  claiming  to  be  members  of  an  organi- 
zation known  as  Industrial  Workers  of  the 
World  and  of  kindred  organizations,  many 
of  whom,  knowing  nothing  whatever  of  the 
facts  of  the  case,  and  misinformed,  misguid- 
ed, and  misdirected  by  garbled  reports  and 
pamphlets  prepared  and  sent  out  by  partisans^ 
threatened  the  lives  of  members  of  the  board 
and  the  destruction  of  property  within  the 
state  unless  Hillstrom  was  pardoned  or  his 
sentence  commuted,  and  exalted  [178]  him  as 
a  martyr  and  hero,  about  to  die  in  the  cause 
of  industrial  liberty  and  freedom,  and  that 
on  a  suspension  of  the  proceedings  to  enable 
counsel  to  privately  confer  with  Hillstrom, 
one  of  them,  returning  before  the  board,  stat- 
ed that  Hillstrom  had  nothing  to  say,  and 
"wanted  to  die  a  martyr."  It  was  not  dis- 
closed by  the  record,  either  in  the  court 
below  or  in  this  court,  that  Hillstrom  was  a 
member  of  the  Industrial  Workers  of  the 
World,  or  of  any  organization,  or  that  any 
such  a  subject  in  any  of  the  court  proceed- 
ings was  alluded  to,  or  that  the  jury  had 
knowledge  of  any  such  fact.  Tliat  Hillstrom 
was  tried  and  convicted  by  an  impartial  jury 
of  twelve  men,  against  whom  no  complaint 
of  prejudice,  bias,  or  unfairness  was  made, 
was  not  questioned  by  any  one  in  any  of 
the  proceedings  before  either  the  court  be* 
low  or  in  this  court  or  before  the  board. 


When  commutation  of  sentence  was  denied, 
the  respondent  eaused  to  be  published  in  the 
local  press  an  interview  in  his  own  hand- 
writing, in  which  he  referred  to  the  board 
as  an  "iniquitous  system,"  and  otherwise  se- 
verely criticized  it,  especially  the  Justices  of 
the  Supreme  Court  as  members  thereof,  stat- 
ing: 

"They  had  prejudged  the  cause  and  solemn- 
ly announced  that  the  accused  was  guilty; 
were  tenacious  of  their  opinions; 
.  .  .  and  insistent  in  their  defense  of  such 
preconceived  judgments.  ...  I  had  not 
spoken  five  minutes  before  they  were  all 
after  me  in  violent  and  frequently  raucous 
disputation  and  dissent.  At  one  time  three 
of  them  were  talking  all  at  once.  What 
else  could  be  expected  that  they  should  find 
against  Hillstrom?  .  .  ,  I  say  without 
the  slightest  hesitation  that  the  trial  which 
resulted  in  Hillstrom's  conviction  was  the 
most  unjust,  wicked,  and  farcical  travesty 
on  justice  that  has  ever  occurred  in  the  West. 
To  an  impartial  board  of  pardons  I  can 
easily  demonstrate  such  fact  without  any 
argument.  .  .  .  'And  so,'  continued  the 
judge  (respondent)  impressively,  'Joseph 
Hillstrom  will  die,  as  I  am  wholly  satisfied 
it  has  long  ago  been  determined,  .  .  .  'but,' 
continued  the  judge,  reflectively,  'I  prophesy 
he  will  die  a  game  man,  true  to  the  last 
breath  of  his  life  to  the  grand  principles  of 
free  speech  and  free  thought  as  exemplified 
by  a  fair  trial  in  the  courts  which  has  been 
denied  him.  Utah  evidently  believes  she  can 
afford  to  assassinate  a  foreign  subject  under 
these  conditions.  It's  a  sad  mistake,  and  in 
my  humble  opinion  such  day's  work  will 
breed  proscriptions.  It  will  give  Utah  the 
same  name  and  fame  as  the  Mountain  Meadow 
Massacre.' " 

[179]  He  further,  at  some  length,  severely 
denounced  the  officers  required  to  carry  out 
the  mandate  of  the  court  and  the  law  as 
"miscreants,"  "murderers,"  and  "assassins." 
All  this  from  one  who,  as  chief  counsel  for 
Hillstrom,  though  given  unlimited  time  and 
afforded  every  opportunity  before  the  board 
to  point  out  wherein  he  claimed  the  evidence 
was  insufficient  to  justify  the  verdict,  and 
to  bring  forth  any  new  matter,  or  anything 
w^hich  he  might  deem  beneficial  to  his  cause, 
yet  made  no  attempt  to  point  out  or  to 
present  anything,  and  had  nothing  whatever 
in  behalf  of  his  client,  except  letters  and 
telegrams  fronr  misguided  and  misdirected 
partisans,  threatening  the  lives  of  members 
of  the  board  and  the  destruction  of  property 
within  the  state  unless  their  demands  were 
complied  with. 

Then  the  respondent,  claiming  that  Hill- 
strom was  an  alien  and  a  subject  of  Sweden, 
sought  and  consulted  the  minister  of  Sweden 
at  Washington,  and  solicited  his  efforts   in 
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behalf  of  Hillstrom.  At  the  request  of  the 
mlniBter  the  Governor  granted  a  respite  until 
the  next  regular  meeting  of  the  board,  to 
enable  the  minister  to  familiarize  himself 
vith  the  case.  At  that  meeting  the  case  was 
again  thrown  at  large  for  further  hearing. 
The  respondent  even  failed  to  appear.  His 
associate  counsel  appeared,  and  stated  that 
there  was  nothing  further  to  be  offered.  Noth- 
ing further  was  offered.  Commutation  of 
sentence  was  thereupon  again  denied. 

The  respondent  then  in  the  press  chal- 
lenged the  members  of  the  board,  including 
the  Justices  of  the  Supreme  Court,  to  a  public 
debate — "to  discuss  the  facts  at  any  time 
in  any  city  in  the  United  States  ...  to 
refute  the  false,  wicked,  and  cowardly  asper- 
sions on  his  ( Hillstrom's )  character.  .  .  . 
This  matter  is  now  of  national,  if  not  inter- 
national, importance.  ...  I  am  only 
anxious  and  determined  that  if  Hillstrom 
is  judicially  murdered,  the  people  of  this 
country,  the  great  jury  to  whom  we  must  all 
go  at  last,  shall  fully  understand  just  where 
rests  the  full  measure  of  responsibility  for 
the  deep  damnation  of  his  taking  off." 

Thirty  days  after  the  second  application  for 
commutation  was  denied  Hillstrom  was  ex- 
ecuted. In  accordance  with  his  request,  his 
body  was  turned  over  to  members  of  the 
Industrial  [180]  Workers  of  the  World  and 
taken  to  Chicago  for  burial,  where,  attended 
by  a  large  concourse  of  members  and  sympa- 
thizers of  that  organization,  he  was  buried 
with  somewhat  flaunting  obsequies,  at  which 
the  respondent  was  the  chief  funeral  orator. 
His  address  was  stenographically  reported, 
and  when  transcribed  was  "O.  K.'d"  bv  him. 
The  transcript  of  it  consists  of  more  than 
thirty  pages  of  typewriting.  It  was  made 
a  part  of  the  information  and  put  in  evidence. 
Space  permits  reference  to  only  parts  of  it. 
He  told  his  hearers  that,  in  joining  his  tribute 
with  theirs  "for  this  dead  man,"  and,  looking 
into  their  faces,  he  "read  a  determination, 
and  a  grim  one  too,  to  know  about  this  mat- 
ter and  what  the  facts  and  circumstances  are 
attendant  thereon;"  that  he  was  "thoroughly 
conversant  with  the  case,  and  I  want  to  tell 
it,  all  of  it,  to  you  today.  .  .  .  The  genesis 
of  this  transaction  and  of  this  tragedy  out  in 
Salt  Lake  City  took  its  rise  in  the  bureaucra- 
tic  power  of  the  Mormon  Church, 
a  bureaucracy  dominated  by  greed,  selfishness, 
and  a  plentitudc  of  power  that  has  defied 
the  government  of  the  United  States,  and  to- 
day teaches  its  followers  that  supreme  power 
resides  in  the  church,  and  that  it  will  visit 
with  vengeance  upon  any  questioning  of  that 
power.  Don't  let  anybody,  my  friends,  fool 
Tou  into  the  belief  with  the  lying  story  that 
this  power  is  diminishing.  It  was  never  so 
powerful  as  it  is  today,  never  before  so 
dangerous."     He  then,  to  further  prejudice 


and  inflame  his  hearers,  declared  that  the 
Mormons  were  driven  from  Illinois  because  of 
their  peculiar  tenets  and  practices,  in  bitter 
terms  maligned  and  abused  them,  charged 
them  with  unheard-of  and  countless  persecu- 
tions, and  with  exaggerations  and  untruthful 
additions  dramatically  related  to  his  hearers 
the  Mountain  Meadow  Massacre;  told  them 
that,  "The  Mormons,  with  this  same  spirit  of 
intolerance,  jealousy,  and  vindictiveness  .  .  . 
looked  with  suspicion  upon  the  coming  of 
the  Gentiles,  like  you  and  me  and  Joe  Hill — 
they  call  them  Gentiles —  .  .  .  and  said 
to  themselves,  *We  will  get  them  out  of  here, 
if  not  one  way,  then  another,'"  and  without 
cause  insolently  referred  to  the  Mormon 
Church  as  the  "vilest  thing  in  our  national 
life  today,"  and  as  that  "hideous,  slimy 
monster  which  made  this  crime  (Hillstrom's 
[181]  conviction  and  execution)  here  possi- 
ble." Continuing,  the  respondent  further 
said: 

"Now,  into  these  surroundings  not  long  ago 
came  a  young  man,  a  Swedish  boy,  by  name 
Joseph  Hillstrom,  generally  known  as  Joe 
Hill.  .  .  .  Himself  a  working  man,  .  •  . 
dwelt  in  the  depths  where  men  labor,  .  .  . 
sympathizing  with  them  and  being  one  of 
them,  and  looking  forward  to  that  bright 
dawn,  as  he  hoped,  of  an  industrial  freedom 
and  liberty;  ....  a  Mormon  jury  to 
convict  him  and  a  Mormon  Governor  to  deny 
him  the  poor  boon  of  a  commutation.  Do 
you  believe,  men  and  women  of  Chicago,  that 
this  silent  form  would  be  in  your  midst 
today  if  Joe  Hillstrom  had  been  a  good 
Mormon,  paying  his  tithes  promptly  to  the 
church,  and  had  had  two,  three,  or  four 
wives  to  call  him  husband?  .  .  .  And  when 
that*  jury  was  sworn  Joe  Hill's  fate  was 
sealed.  That  is  all  there  was  to  it.  And 
when  the  villainy  of  the  conviction  became 
known  and  its  awful  import  swept  over  the 
land,  more  than  a  hundred  thousand  petition- 
ers, grand  men  and  women  from  every  state, 
wrote  and  wired  the  board  of  pardons." 

llien  the  respondent  assumed  to  relate  the 
facts  of  the  case  and  the  evidence  adduced 
against  Hillstrom  on  the  trial.  His  recitals 
were  but  garbled  parts  of  the  record.  The 
principal  facts  and  evidence  identifying  Hill- 
strom and  showing  him  to  have  been  one  of 
the  perpetrators  of  the  crime  were  purposely 
withheld.  Referring  to  but  garbled  portions 
of  testimony,  he  exclaimed:  "How  is  that 
for  proof  against  a  man  on  trial  for  his  life?** 
Having  referred  to  the  doctrine  of  presump- 
tion of  innocence  and  the  rule  of  circum- 
stantial evidence  he  further  stated: 

"Realizing  that  that  was  the  law  and  that 
it  had  been  promulgated  in  every  court  all 
over  this  land,  we  went  to  the  Supreme  Court 
full  of  confidence  that  the  law  of  Utah  meant 
what  the  Legislature  said  it  should  mean,  and 
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that  the  Supreme  Court  would  follow  the  law 
of  the  state.  .  .  .  And  from  what  the 
judges  intimated  during  the  arguments  made 
in  the  Supreme  Court,  and  their  comments 
upon  the  evidence  as  we  went  along,  there 
seemed  to  be  no  doubt  but  that  the  case  would 
be  reversed  and  a  new  trial  granted.  .  .  . 
[182]  But  with  that  sixth  sense  Which  we 
cannot  name,  but  which  we  know  exists,  the 
common  people,  the  working  people,  the  peo- 
ple upon  whom  the  crushing  hand  of  the  law 
bears  with  such  force  and  power,  they  knew 
that  something  was  wrong.  They  sensed  dan- 
ger. They  felt  that  compared  with  the  sacred- 
ness  of  human  life  that  that  evidence  was 
paltry  and  trifling.  They  did  not  need  to 
be  lawyers  to  know  it  was  insufficient.  The 
instinct  of  self-preservation  was  gone;  here 
was  a  fellowman  in  danger.  Could  such  evi- 
dence go  unrebuked  by  a  court  and  a  man 
be  condemned  to  death  bj'  it?  Why,  it  seemed 
incredible.  If  this  could  take  place  in  the 
District  Court,  why  might  it  not  take  place 
in  the  Supreme  Court?  And  they  began, 
in  the  only  way  that  men  have,  to  beseech 
of  the  Supreme  Court,  and  to  protest  ugainst 
the  judicial  w^rong  that  was  about  to  be  done 
against  Joe  Hill.  And  so  they  began.  The 
judges,  too,  set  themselves  against  the  peo- 
ple. .  .  .  Hillstrom  knew  that  something 
was  wrong.  ...  He  saw. that  the  pre- 
sumption of  innocence  was  an  empty  form; 
that  the  state's  attorney,  instead  of  seek- 
ing the  proof,  only  was  seeking  one  thing, 
and  that  was  a  conviction.  .  .  .  Now  the 
Supreme  Court  is  aroused.  Why,  these  com- 
mon people — they  are  common  after  election — 
were  really  asking  what  the  Supreme  Court 
was  going  to  do  about  the  Joe  Hill  case,  and 
then  Joe  Hillstrom  ceased  to  be  an  imper- 
sonality in  the  eyes  of  the  law,  and  the  pro- 
sumption  of  the  people  must  seek  a  rebuke, 
and  it  did.  When  a  case  does  not  arouse 
personal  interest  in  the  court  the  justices 
meet,  and  one  man  is  selected  of  the  judges 
who  writes  the  opinion,  the  rest  concur,  none 
of  them  feeling  any  personal  interest  in  the 
matter.  But  when  a  case  of  importance  arisen, 
and  there  is  a  personal  interest,  each  one 
seeks  to  voice  his  own  opinion,  with  more 
affirmance  than  logic  in  this  case.  .  .  . 
The  only  question  that  they  had  any  hesi- 
tancy on  was  Hillstrom's  refusal  to  tell  where 
he  got  that  wound.  That  is  what  done  the 
business  for  him.  Not  that  he  was  to  be 
proven  guilty,  but  he  must  prove  his  in- 
nocence and  tell  where  he  got  that  bullet 
wound.  The  strict  rule  of  law  is  there  is 
no  presumption  against  a  defendant  because 
he  does  not  testify.  .  .  .  The  law  says 
that  no  inferences  shall  [183]  be  deduced. 
But  listen  to  what  the  Chief  Justice  saysl 
He  says  that  they  shall  be  de- 
duced.   •    •    •    This  is  followed  by  the  oon- 


curring  opinion  of  Justice  McCarty,  .  .  . 
and  by  the  third  Justice,  Mr.  Frick,  still 
harping  upon  the  silence  of  Joe  Hill,  the 
boy  who  would  not  tell  where  he  was  wounded. 
.  .  .  Now,  my  friends,  would  you  want  to 
be  condemned  in  a  capital  case  upon  inferenoea 
and  fancied  resemblances  of  this  sort?  Even 
you  can  now  see  the  particulars  wherein  the 
trial  was  unfair,  and  that  some  influence, 
some  preponderating  influence,  was  brought 
to  bear  upon  that  Supreme  Court  to  persuade 
it  to  take  an  attitude  of  hostility  toward 
Hillstrom.  I  do  not  say  that  this  was  done 
by  direct  influence  other  than  the  imponder- 
able and  undeflned,  but  always  present  and 
always  dominating,  fear  of  the  Mormon 
Church,  and  that  the  views  expressed  by  the 
Supreme  Court  are  in  consonance  with  the 
views  of  the  church.  Well,  the  judgment  was 
affirmed,  and  he  was  ordered  executed.  There 
was  one  hope  left,  and  that  was  to  go  before 
the  board  of  pardons.  .  .  .  We  went  be- 
fore the  board  of  pardons  with  Joe's  case, 
and  what  do  you  suppose  we  found?  The 
same  men,  as  a  board  of  pardons,*  that  had 
sat  upon  his  case  as  Supreme  Judges,  with 
the  addition  of  the  Governor.  ...  I  said 
to  the  judges,  'You  are  no  longer  Justice 
Straup,  nor  Justice  McCarty,  nor  Justice 
Frick.  You  are  Citizen  Straup,  Citizen  Mc- 
Carty, and  Citizen  Frick.  And  now.  Citizen 
Straup,  I  want  to  discuss  with  you  the  opin- 
ion of  Chief  Justice  Straup,  when  he  deliv- 
ered this  opinion.  .  .  .  '  That  was  pretty 
plain,  wasn't  it  ?  .  .  .  Well,  he  was  furious 
in  a  minute,  and  in  less  than  five  minutes 
from  that  time  I  had  them  all  on  their  feet, 
and  I  said:  'Why,  I  cannot  talk  to  you  three 
men  at  once.  I  will  take  you  one  at  a  time.' 
And  so  from  two  until  six  o'clock  I  insisted 
that  the  law  was  thus  and  so,  and  they 
said,  'Why,  it  is  only  your  opinion,  sir.' 
I  said,  'That  may  be,  but  my  opinion  is  in- 
finitely better  than  yours  because  the  law 
is  behind  me  and  it  is  not  with  you.'  Well, 
the  hearing  was  concluded  at  six  o'clock. 
There  wasn't  a  chance  in  the  world.  Tliey 
were  bound  to  consider  only  that  preconceived 
opinion  as  judges.  Finally  the  Governor  said : 
'Say,  Hilton,  can't  you  make  that  fellow  talk 
over  there?'  'Well,'  I  said,  'What  [184]  do 
you  want  him  to  say  ?'  'Well,  I  want  him  to 
give  an  explanation  of  where  he  received  that 
wound.'  See?  Still  trying  to  make  him  prove 
himself  innocent.  I  said:  'He  don't  have  to 
do  it.  That  isn't  the  law.  The  people  should 
prove  him  guilty,  and  I  stand  by  that  prin- 
ciple of  law.  I  don't  care.  Joe  can  talk  if 
he  wants  to,  but  I  am  not  going  to  ask  him 
to,  because  he  is  right  and  you  are  wrong, 
and  you  know  it.  And  I  say  to  you  here 
and  now,  there  is  not  a  t^xt  book  that  was 
ever  written  but  what  contains  that  elemental 
doctrine,  and  you  know  it  as  lawyers,  and 
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you  are  not  honest  with  yours^Tes  or  with 
Mm.'  .  .  .  We  stated  to  them  before  the 
board  of  pardons  if  this  man  was  judicially 
murdered,  there  would  be  international  com- 
plications arise  because  he  was  not  a  natura- 
lized subject.  .  .  •  And  so  I  went  to 
Washington  and  interviewed  the  Swedish  min- 
ister. ...  I  had  an  open  letter  sent  to 
all  of  them  (the  board  of  pardons)  and 
printed  in  the  Salt  Lake  papers  (the  letter 
challenging  them  to  a  public  debate,  which 
letter  he  read  to  his  hearers).  Do  you  sup- 
pose I  ever  heard  from  that?  Oh,  no.  I 
could  not  smoke  them  out.  And  from  that 
time  till  this  they  have  been  as  silent  as  the 
grave.  .  .  .  When  Hillstrom  was  executed 
I  say  to  you  men  and  women  that  justice 
and  liberty  shrieked  at  the  awfulness  of  this 
tragedy.  .  .  .  Today  these  Industrial 
Workers  of  the  World  are  down  in  the  depths 
of  these  mines  out  there  with  their  lives  in 
their  hands  every  moment,  or  before  the  fume- 
belching  furnaces  in  the  smelters,  protected 
only  by  handkerchiefs.  The  men  must  breathe 
those  poisonous  gases  until  they  can  piece  out 
the  hours  of  their  lives,  and  so  .earn  the 
pittance  that  is  paid  them  a  day.  .  .  . 
While  they  have  some  very  wise  and  just 
laws  on  their  statute  books  (in  Utah),  when 
you  test  them  by  the  real  everyday  applica- 
tion, it  is  guided  and  governed  entirely  by 
what  Mormon  leaders  may  decree  as  to  the 
expediency  of  the  moment.  .  .  .  Hill- 
Strom's  protest  always  was  against  those  who 
seek  and  misapply  the  privileges  that  should 
be  distributed  with  even-handed  justice  to  the 
rich  and  the  poor  alike,  .  .  .  and  he  knew 
that  power  and  greed  were  using,  these  prac- 
tices to  oppress  and  grind  down  scores  of  his 
fellow  men.  .  .  .  And  to  you,  soldier, 
(185J  poet,  martyr,  and  hero,  with  the  flush 
of  this  magnificent  oncoming  industrial  free- 
dom upon  your  brow,  all  hail  and  all  hail!" 
All  these  statements  by  the  respondent,  and 
many  more  of  like  character,  were  unquali- 
fiedly admitted.  We  are  concerned  only  with 
those  which  bear  and  reflect  upon  the  courts 
of  this  State,  the  members  thereof  as  such, 
their  judicial  action  and  official  conduct,  and 
the  administration  of  justice  and  of  the  law 
of  this  State.  Neither  truth,  justification, 
excuse,  nor  mitigation  was  pleaded  or  relied 
on.  The  grievance  committee  put  in  evidence 
a  complete  transcript  of  all  the  evidence  and 
proceedings  had.  in  the  Hillstrom  Case,  the 
opinion  of  the  Supreme  Court  and  a  copy 
of  the  record  proceedings  before  the  board 
of  pardons.  The  respondent  was  in  Salt  Lake 
City,  but  departed  therefrom  on  the  night 
before  the  day  of  this  hearing.  He  was  repre- 
sented by  counsel,  who,  in  argument,  in  a 
way  suggested  hypothetical  excuses  for  him; 
but  nothing  by  way  of  testimony  or  evidence 


pleaded  defense  by  the  respondent  proceeds 
on  the  theory  that  his  constitutional  right  of 
free  thought  and  free  speech  gave  him  license 
and  guaranteed  him  privileges  to  publicly 
denounce  and  ridicule  the  courts  of  this  State 
in  such  disrespectful  and  contemptuous  terms 
and  unbecoming  language  as  admittedly  was 
employed  by  him,  and  still  retain  good  stand- 
ing as  a  lawyer  before  them  and  the  public. 

Under  the  laws  of  this  state  (Comp.  Laws 
1907,  Sec.  113)  it,  among  other  things,  is 
provided  that: 

"It  is  the  duty  of  an  attorney  and  coun- 
selor: (1)  To  support  the  Constitution  and 
the  laws  of  the  United-  States  and  of  this 
state;  (2)  to  maintain  the  respect  due  the 
courts  of  justice  and  judicial  officers;  .  .  . 
(4)  to  employ,  for  the  purpose  of  maintain- 
ing the  causes  confided  to  him,  such  means 
only  as  are  consistent  with  truth,  and  never 
to  seek  to  mislead  the  judges  by  any  artifice 
or  false  statement  of  fact  or  law.'' 

Among  other  things,  an  attorney  may  be 
disbarred  (Section  120)  for  "any  violation 
of  the  oath  taken  by  him  or  of  his  duties  as 
such  attorney  and  counselor"  and  for  moral 
turpitude  [186]  and  unprofessional  conduct. 
In  re  Platz,  42  Utah  439,  132  Pac.  390;  State 
V.  Rossman,  63  Wash.  1,  101  Pac.  357,  21 
L.R.A.(N.S.)  821,  17  Ann.  Cas.  625.  And 
th«i  courts  having  power  to  admit  attorneys 
to  the  bar  also  possess  as  a  necessary  and 
inherent  incident  to  such  power  the  right  to 
disbar  them  for  unworthy  behavior,  unpro- 
fessional conduct,  or  moral  turpitude,  or 
moral  unfitness,  independent  of  their  au- 
thority by  statute.  Morrison  v.  Snow,  26 
•Utah  247,  72  Pac.  924;  In  re  Platz,  supra; 
In  re  Thatcher,  80  Ohio  St.  492,  89  N.  E. 
39.  Where  a  statute  makes  ^ood  moral  char- 
acter, as  does  ours,  a  condition  precedent 
to  admission  to  the  bar,  it  follows  that  when 
an  attorney  has  forfeited  his  claim  to  such 
character  by  misconduct  of  such  a  nature  as 
to  render  him  unworthy  and  unfit  to  further 
be  continued  in  office,  the  court  may  remove 
him.  Sanborn  v.  Kimball,  64  Me.  140 ;  State 
v.  McClaugherty,  33  W.  Va.  260,  10  S.  E. 
407;  In  re  Boone,  83  Fed.  944;  Bradley  v. 
Fisher,  13  WalL  335,  20  U.  S.  (L.  ed.)  646; 
2  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  303.  The 
respondent  had  the  undoubted  right,  privately 
or  publicly,  to  criticize  the  decision  of  this 
court,  to  point  out  what  he  claimed  to  be 
defects  or  faults  therein,  express  opinions 
respecting  it,  and  his  disapproval  of  it,  to 
censure  it  within  the  limits  of  decency,  and 
to  set  up  his  judgment  against  that  of  this 
court,  or  of  any  court.  He,  indeed,  was 
privileged  to  assert  what  his  conduct  implies, 
that  the  decision  of  this  court  in  the  Hill- 
strom Case  should  not  be  final,  and  ought 
to  be  subject  to  review  by  a  mass  convention 


in  any  particular  was  offered  by  them.    The  ^  ol  Industrial  Workers  of  the  World,  presided 
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over  by  himself.  Comprehensive  as  respond- 
ent's rights  and  privileges  in  such  respect  maj 
be,  yet,  as  stated  by  Justice  Story  (Story, 
Const,  vol.  2,  Sec.  1880    (4th  ed.) ) : 

"Every  man  shall  have  a  right  to  speak, 
write,  and  print  his  opinions  upon  any  subject 
whatsoever,  without  any  prior  restraint,  so 
always  that  he  does  not  injure  any  other 
person  in  his  rights,  person,  property  or 
reputation,  and  so  always  that  he  does  not 
tliereby  disturb  the  public  peace  or  attempt 
to  subvert  the  government," 

And,  as  has  been  repeatedly  held,  liberty 
and  freedom  of  speech  under  the  Constitution 
do  not  mean  the  unrestrained  right  to  do 
and  say  what  one  pleases  at  all  times  and 
under  all  circumstances  (Warren  v.  U.  S. 
183  Fed.  721,  106  C.  C.  A.  [187]  166,  33 
L.R.A.(N.S.)  800),  and  do  not  license  scandal 
and  defamation  of  courts  (McDougall  v. 
Sheridan,  23  Idaho  191,  128  Pac.  954;  Bur- 
dett  V.  Com.  103  Va.  838,  48  S.  E.  878,  68 
L.R.A.  261,  106  Am.  St.  Rep.  916);  that  it 
is  the  use  and  not  the  abuse  of  free  speech 
that  is  protected,  and  that  every  one  at  all 
times  is  responsible  for  an  abuse  of  the  privi- 
lege (Diener  v.  Stai^Chronicle  Pub.  Co.  230 
Mo.  613,  132  S.  W.  1143,  33  L.RA.(N.S.) 
216) ;  and  that  an  attorney,  guilty  of  such 
abuse  by  slandering  or  scandalizing  or  de- 
faming a  court  or  judge,  is  subject  to  dis- 
cipline and  disbarment  (Cobb  v.  U.  S.  172 
Fed.  641,  96  C.  C.  A.  477;  In  re  Thatcher, 
80  Ohio  St.  492,  89  N.  E.  39,  83  Ohio  St. 
246,  93  N.  E.  895,  Ann.  Cas.  1912A  810; 
In  re  Breen,  30  Nev.  164,  93  Pac.  997,  17 
L.R.A.(N.S.)  672;  People  v.  Green,  7  Colo. 
237,  3  Pac.  65,  374,  49  Am.  Rep.  351).  The 
proposition,  supported  by  cases  there  cited, 
in  thus  put  in  2  R.  C.  L.  1093: 

"Where  an  attorney  indulges  in  invective 
or  in  scandalous  innuendo  that  tends  to  de- 
grade the  court  or  to  impair  its  respectability 
and  usefulness,  it  is  the  duty  of  the  court 
to  take  such  steps  as  may  appear  to  be 
necessary  to  preserve  its  dignity  and  good 
name,  even  to  the  expulsion  of  the  offender 
from  practicing  before  it." 

And,  as  there  further  stated,  to  confer 
jurisdiction  to  disbar  therefor  it  is  not 
necessary  that  the  indignity  or  insult  should 
occur  in  open  court,  or  constitute  a  statutory 
contempt,  or  be  concerning  a  matter  still 
pending  before  the  court,  and  that  such  an 
offender  may  be  dealt  with  (page  1098)  for 
acts  and  misconduct  conunitted  in  another 
state.  Speaking  of  the  obligation  of  attor- 
neys, Mr.  Justice  Field,  in  Bradley  v.  Fisher, 
13  Wall.  335,  20  U.  S.  (L.  ed.)  646,  well 
nays: 

"The  obligation  which  attorneys  impliedly 
assume,  if  they  do  not  by  express  declaration 
take  upon  themselves,  when  they  are  admitted 
to  the  bar  is  not  merely  to  be  obedient  to  the 


Constitution  and  laws,  but  to  maintain  at 
all  times  the  respect  due  to  courts  of  justice 
and  judicial  officers.  This  obligation  is  not 
discharged  by  merely  observing  the  rules  of 
courteous  demeanor  in  open  court,  but  it  in- 
cludes abstaining  out  of  court  from  all  in- 
sulting language  and  offensive  conduct  toward 
the  judges  personally  for  their  judicial  acts.'* 

[188]  And,  as  has  been  seen,  such  obliga- 
tion is  expressly  imposed  by  the  statute. 

Whether  the  respondent  on  the  occasion  in 
question  did  or  did  not  state  all  of  the  facta 
in  the  Hillstrom  Case  is  not  in  itself  impor- 
tant. It  was  but  natural  on  such  an  occasion, 
if  tliought  fit  and  proper  to  refer  to  them 
at  all,  to  refer  only  to  those  most  favorable 
to  the  dead,  and  to  minimize  those  against 
him.  Had  respondent's  purpose  been  but  to 
speak  devoutly  of  him,  it  would  have  been 
of  little  consequence  whether  any  or  all,  or 
only  a  part,  of  the  facts  had  been  referred  to. 
But  manifestly  that  was  not  his  purpose;  at 
least  not  his  only  nor  chief  purpose.  He 
sought  the  solemn  occasion  to  express  his 
contempt  for,  and  to  show  his  disrespect  to, 
the  cou]:ts  of  this  state,  to  disparage  their 
judicial  conduct  and  action,  to  scandalize  and 
degrade  them,  to  impair  their  usefulness,  and 
to  bring  the  administration  of  justice  and 
the  law  of  this  state  into  disrepute.  With 
such  object  and  for  such  purpose  he,  after  as- 
serting that  he  would  tell  his  hearers  all  the 
facts  and  circumstances  of  the  case,  gave 
them  but  garbled  portions  of  them,  misrepre- 
sented the  proceedings  had  before  the  courts 
and  the  board,  and  withheld  the  most  es- 
sential facts  connecting  Hillstrom  with  the 
commission  of  the  offense,  and  villified  and 
abused  the  Mormon  Church  as  premises  for 
falsely  charging  it  with  influencing  and  in- 
terfering with  judicial  action,  and  for  char- 
acterizing the  courts  of  the  state  as  but  fear- 
ing slaves  to  its  preponderating  power  and 
imponderable  influence.  Respondent's  counsel 
on  this  hearing  in  open  court  unqualifiedly 
admitted  that  the  Mormon  Church  had  noth- 
ing  whatever  to  do  with  the  Hillstrom  Case; 
that  the  slain  storekeeper  and  his  son  were 
non-Mormons;  that  the  district  attorney  who 
prosecuted  the  case,  the  district  judge  who 
tried  it,  the  Attorney  General  who  represent- 
ed the  state  before  the  Supreme  Court,  and 
all  three  members  of  the  Supreme  Court  were 
all  non-Mormons;  that  no  Mormon  had  been 
a  member  of  the  Supreme  Court  since  state- 
hood, a  period  of  more  than  twenty  years,  and 
that  only  two  of  them,  a  short  time,  about 
a  year,  had  been  members  of  the  Territorial 
Supreme  Court  covering  a  period  of  more 
than  forty  years;  that  the  jury  who  con- 
victed Hillstrom  was  made  up  of  Mormons 
and  non-Mormons  [189]  alike,  one  of  respond- 
ent's counsel,  and  who  also  was  one  of  Hill< 
Strom's  oounsely  stating  at  this  hearing  that 
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to  his  knowledge  ''only  one  of  them,  the  fore- 
man, was  known  to  be  a  Mormon." 

That  a  most  revolting  double  murder  was 
committed  was  conceded  by  every  one  con- 
nected with  the  Hillstrom  Case.  The  state 
produced  good  and  sufficient  evidence,  not 
only  circumstantial  in  character,  but  credible 
and  unimpeached  testimony  of  eyewitnesses, 
to  connect  Hillstrom  with  it.  Against  that 
evidence  he  produced  nothing,  not  even  any 
e?idence  as  to  his  whereabouts  or  of  his 
movements  on  the  night  of  the  homicide.  The 
trial  of  the  case  and  the  review  of  its  pro- 
ceedings were  in  no  respect  other  than  or 
different  from  a  trial  or  a  review  of  a  similar 
case  elsewhere.  Our  Constitution  and  stat- 
utes throw  around  one  accused  of  crime  all 
the  safeguards  found  in  other  jurisdictions. 
Hillstrom  was  protected  in  all  these^  and  was 
granted  every  right  and  privilege  vouchsafed 
by  the  law  anywhere.  It  was  wholly  imma- 
terial whether  the  victims  or  the  perpetrators 
were  Mormons  or  non-Mormons,  or  members 
of  any  church  or  of  any  organization.  Fa- 
miliar with  the  proceedings  as  he  was,  the 
respondent  well  knew  that  no  such  questions, 
in  any  degree,  entered  into  the  consideration 
of  the  case,  either  in  the  court  below,  in  this 
court,  or  before  the  board.  All  such  matters, 
and  of  church  influence,  were  disclaimed  at 
this  hearing.  Ilespondent's  tirade  against 
the  Mormon  Church  and  its  people  were  but 
premises  for  his  further  false  charges  that 
Hillstrom  would  not  have  been  convicted  had 
he  been  a  Mormon,  and  that  "when  the  jury 
was  sworn,  Joe  HilFs  fate  was  sealed  j"  that 
the  law  of  Utah  "is  guided  and  governed  en* 
tirely  by  what  Mormon  leaders  may  decree 
as  to  the  expediency  of  the  moment;"  that 
this  court  under,  "preponderating  and  an  im- 
I>onderable  and  ever-present  influence  of  the 
Mormon  Church,  assumed  an  attitude  of  hos- 
tility towards  Hillstrom,*'  and  in  its  opinion 
and  in  the  rendition  of  its  judgment  but  "ex- 
pressed views  in  consonance  with  the  views  of 
the  church."  Nothing  by  way  of  evidence 
or  argument,  or  otherwise,  was  shown  or 
ofTered  to  substantiate  or  justify  any  of 
these  statements,  or  that  the  courts  of  this 
state,  in  any  degree,  are  dominated  [190]  or 
influenced  by  the  Mormon  Church,  or  that 
it  or  its  leaders  or  people  in  any  respect 
interfere  or  attempt  to  interfere  with,  or 
influence  or  attempt  to  influence,  judicial  ac- 
tion whatsoever.  Nor  was  there  anything 
offered  in  excuse  of  or  in  mitigation  of  such 
false  statements;  not  even  a  regret  or  an 
apology  for  the  making  of  them;  nothing, 
except  his  counsels'  repudiation  and  disap- 
proval of  them.  Any  court  or  judge  subject 
to  any  such  charged  influences  is  unworthy 
to  sit  in  any  cause.  A  member  of  the  bar, 
falsely  making  such  charges  and  offering  noth- 
ing in  defense,  justification,  or  excuse,  ex- 


cept his  claimed  constitutional  right  to  so 
scandalize  and  degrade  the  court  of  whose 
bar  he  is  a  member,  is  not  longer  worthy 
such  membership. 

The  respondent  also,  in  other  respects,  re- 
ferred to  this  court  in  most  disrespectful  lan- 
guage, misrepresented  its  opinion  and  the 
proceedings  before  the  court  and  the  board. 
He  said: 

"From  what  the  judges  intimated  during 
the  arguments  .  .  .  there  seemed  to  be  no 
doubt  but  that  the  case  would  be  reversed 
and  a  new  trial  granted." 

There  was  nothing  whatever  to  justify  that. 
As  is  usual  in  arguments  before  the  court, 
questions  were  asked  by  members  of  the  court, 
but  neither  made  comments  on  the  evidence 
nor  said  anything  to  indicate  his  view  or 
impression  of  the  case,  nor  as  to  the  merits 
or  demerits  of  any  point  presented  or  argued. 
And  then: 

"But  with  that  sixth  sense  which  we  can- 
not name,  but  which  we  know  exists,  the  com- 
mon people,  the  working  people,  .  .  .  knew 
that  something  was  wrong;  they  sensed  dan- 
ger .  .  .  and  began  to  beseech  the  Supreme 
Court  and  to  protest  against  the  judicial 
wrong  that  was  about  to  be  done  Joe  Hill. 
The  judges,  too,  set  themselves  against  the 
people.  .  .  .  Now  the  Supreme  Court  is 
aroused.  Why,  these  common  people  were 
really  asking  what  the  Supreme  Court  was 
going  to  do  about  the  Joe  Hill  case." 

Such  flamboyant  appeals  to  the  prejudices 
of  his  hearers  were  utterly  inexcusable,  vio- 
lative of  his  duty  and  obligation  to  maintain 
proper  respect  due  courts  and  judicial  officers, 
and  are  more  befitting  the  mountebank  than 
a  worthy  member  of  the  bar.  Still  speaking 
of  the  court,  he  said: 

[191]  "The  only  question  they  had  any 
hesitancy  on  was  Hillstrom's  refusal  to  tell 
where  he  got  that  wound;  that  is  what  did 
the  business  for  him.  Not  that  he  was  to 
be  proven  guilty,  but  he  must  prove  his  in- 
nocence and  tell  where  he  got  that  bullet 
wound" 

— and  then  declared  that  we,  in  violation  of 
the  statute,  held  that  Hillstrom's  failure  to 
take  the  stand  and  testify  was  an  inference 
of  guilt.  It  is  almost  inconceivable  how  any 
unprejudiced  and  fair-minded  lawyer,  reading 
the  opinion  and  desiring  to.  conscientiously 
reflect  it,  can  then  say.  The  only  hesitancy 
we  had  "was  Hillstrom's  refusal  to  tell  where 
he  got  that  wound;  that  is  what  did  the 
business  for  him."  A  mere  reading  of  it 
shows  such  statement  to  be  unfair  and  un- 
justifiable. There  was  ample  evidence  with- 
out Hillstrom's  wound  to  connect  him  with 
the  commission  of  the  offense.  His  unex- 
plained fresh  gunshot  wound,  in  connection 
with  the  proof  that  one  of  the  assailants 
itnswering  Hillstrom's  description  was  shot 
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in  the  store  at  the  time  of  the  homicide,  was 
a  relevant  fact  and  mark  of  identity.  Its 
weight,  as  we  said  in  our  decision,  was  en- 
tirely for  the  jury.  Its  relevancy  ought  not 
to  be  disputed  by  any  good  lawyer.  It  was 
not  disputed,  either .  in  the  court  below  or 
in  this  court.  Respondent,  of  course,  without 
offending,  was  privileged  to  thereafter  dis- 
pute it,  as  well  as  every  other  proposition  de- 
cided or  determined  by  us.  But  he,  to  give 
color  to  his  false  charge  that  the  Mormon 
Church  dominated  the  courts  of  this  state, 
who,  in  servile  obedience  to  its  influence,  "ju- 
dicially murdered"  Hillstrom,  and  to  bring 
them  into  disrepute  and  to  be  despised,  false- 
ly represented  that  the  only  substantial  evi- 
dence upon  which  Hillstrom  was  convicted 
was  that  he,  "six  miles  away,  a  few  hours 
after  the  homicide,  applied  at  a  doctor's  of- 
fice for  the  treatment  of  a  wound,"  and  that 
his  failure  to  take  the  stand  and  explain 
where  and  how  he  had  received  it  "did  the 
business  for  him." 

Equally  unwarranted  is  the  assertion  that 
we  held  Hillstrom's  failure  to  take  the  stand 
and  testify  was  an  inference  of  guilt.  At 
this  hearing  respondent's  counsel  were  asked 
to  point  to  language  in  the  opinion  justifying 
such  assertion.    This  is  pointed  to : 

[192]  "Nor  can  his  neglect  or  refusal  to 
be  a  witness  in  any  manner  prejudice  him  or 
be  used  against  him.  The  state,  as  in  all 
other  criminal  cases,  was  required  to  prove 
the  defendant's  guilt  beyond  a  reasonable 
doubt.  But  the  defendant,  without  some  proof 
tending  to  rebute  them,  may  not  avoid  the 
natural  and  reasonable  inferences  deducible 
from  proven  facts  by  merely  declining  to  stay 
off  the  stand  or  remaining  silent.  If  in 
case  of  larceny  the  theft  and  the  unexplained 
or  unsatisfactorily  explained  recent  possession 
of  the  stolen  property  in  the  accused  are 
shown,  he  may  not  avoid  the  natural  infer- 
ence deducible  from  such  facts  that  he  is 
the  thief  by  remaining  silent  or  staying  off 
the  stand,  and  offering  no  proof  to  rebut 
such  inference.  Here  the  commission  of  the 
offense  is  proved  beyond  all  doubt.  That  is 
conceded.  Other  facts  also  are  shown  from 
which  natural  and  reasonable  inferences  arise 
that  the  defendant  was  one  of,  and  the  active, 
perpetrator  of  the  offense.  The  probative 
effect  of  them  and  the  natural  and  reason- 
able inferences  deducible  from  them  cannot 
be  avoided  by  the  defendant  remaining  silent 
or  refusing  to  take  the  stand  and  offering 
no  proof  to  rebut  them.  While  the  proven 
facts  and  inferences  against  him  are  neither 
strengthened  nor  weakened  by  his  mere  si- 
lence or  failure  to  take  the  stand,  yet  when 
he,  with  peculiar  knowledge  of  facts,  remains 
silent,  or  has  evidence  in  his  power  by  which 
he  may  repel  or  rebut  such  proven  facts  and 
inferences,  and  chooses  not  to  avail  himself 


of  it^  he  must  suffer  the  consequences  of 
whatever  the  facta  and  inferences  adduced 
against  him  tend  fairly  and  reasonably  to 
prove." 

But  they  do  not  say  such  language  implies 
what  the  respondent  stated  it  did,  an  infer- 
ence of  guilt  from  Hillstrom's  failure  to  be 
a  witness,  but  now  say  that  we,  by  such 
language  announced  something  violative  of 
the  familiar  doctrine  that  one  presumption 
or  inference  cannot  be  based  upon  another. 
That  statement  is  as  unwarranted  as  is  the 
respondent's  statement.  Counsel  say:  "An 
inference  cannot  be  based  upon  an  inference." 
What  is  there  in  the  quoted  language  which 
implies  that  it  may?  The  contrary  is  im- 
plied.    They  say: 

"But  an  inference  must  be  based  upon  a 
solid  premise  or  proven  facts  about  which 
there  is  no  question.  The  premise  [193]  must 
be  an  attested  fact,  and  in  order  for  the 
statement  of  the  Chief  Justice,  as  well 
as  the  Associate  Justices,  to  be  good  law, 
Hillstrom's  identification  must  be  complete 
in  order  that  an  inference  could  properly 
flow,  under  the  law.  When  the  learned  Chief 
Justice  says  that  a  defendant  cannot  object 
to  the  inferences  that  naturally  flow  from 
proven  and  uncontroverted  facts,  indeed,  he 
has  misinterpreted  the  meaning  of  those 
terms." 

What  the  "learned  Chief  Justice"  said  is 
best  shown  by  his  own  language.  What  he 
said  is: 

"The  defendant^  without  some  proof  tend- 
ing to  rebut  them,  ma.j  not  avoid  the  natural 
and  reasonable  inferences  deducible  from 
proven  facts,"  etc. 

When  a  fact  is  proved,  a  thing  established 
or  ascertained,  as  truth,  reality  (32  Cyo.  739, 
Black's  Law  Diet.),  it  would  seem  to  rest 
on  a  pretty  solid  basis.  The  respondent  and 
his  counsel  seem  to  have  the  notion  that  "an 
inference  could  properly  flow"  only  when 
"Hillstrom's  identification"  as  the  perpetrator 
of  the  crime  was  established  %y  attested 
facts,"  by  direct  and  positive  evidence.  When 
so  established  what  is  the  sense  of  talking 
about  an  inference?  It  is  possible  that  coun- 
sel, and  the  respondent,  "a  lawyer  of  na- 
tional repute  as  a  defending  attorney,  for 
nearly  forty  years  engaged  chiefly  in  the 
defense  of  those  charged  with  crime,  the 
author  of  a  Revised  Edition  of  Wharton's 
Law  of  Criminal  Evidence  and  of  a  leading 
article  upon  Due  Process  of  Law"  (respond- 
ent's brief),  has  not  yet  learned  that  the 
identity  of  one  charged  with  crime  may  be 
established  by  natural  and  reasonable  in- 
ferences deducible  from  other  proven  facte, 
and  that  in  many  instances  proof  of  identity 
has  rested  wholly  on  circumstantial  evidence  ? 
The  work  revised  by  him  ought  to  have  taught 
him  better  than  that.    He,  without  offending. 
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was  privileged  to  take  issue  with  us  as  to 
this,  to  place  his  own  construetion  upon  our 
language,  to  dispute  what  we  may  regard  is 
the  clear  and  indubitable  effect  of  it,  and  to 
question  the  soundness  of  any  thing  decided 
by  us.  He  is  not  to  be  condemned  for  that, 
though  his  criticism  be  groundless.  His  un- 
warranted statements  of  our  disregard  of  the 
presumption  of  innocence  [194]  and  of  the 
statute,  standing  alone,  have  little  if  any 
relevancy  to  the  question  in  hand.  They 
are  rendered  offensive  and  harmful  because 
of  the  disrespectful  manner  in  which  they 
were  made  in  connection  with  other  flagrant 
and  scandalous  matter,  and  especially  be- 
cause made,  as  manifestly  they  were,  with 
the  evil  design  and  intent  thereby  to  degrade 
the  court,  impeach  its  integrity,  discredit 
its  knowledge  of  the  law,  impair  its  use- 
fulness, and  to  ridicule  it  before  his  hearers. 

Still  speaking  of  the  members  of  this  court, 
and  of  the  proceedings  before  the  board,  tho 
respondent  said: 

The  "Chief  Justice  was  furious  in  a  min- 
ute, and  in  less  than  five  minutes  from  that 
time  I  had  them  all  on  their  feet,  and  I  said: 
*Why  I  can't  talk  to  you  three  men  at  once. 
I  will  take  you  one  at  a  time.  .  .  .  My 
opinion  is  infinitely  better  than  yours  because 
the  law  is  behind  me  and  it  is  not  with 
you  .  .  .  and  you  are  not  honest  with 
yourselves  or  with  him  (Hillstrom) .' " 

Brave  man,  indeed,  was  the  respondent  as 
he  vauntingly  stood  before  a  large  concourse 
of  Industrial  Workers  of  the  World  (whom, 
in  his  brief,  he  now  calls  "a  dangerous  bunch 
of  worthless  whelps")  and  dramatically  re- 
lated to  them  how  he  dared  to  fiing  into  the 
very  teeth  of  the  "furious  Chief  Justice"  and 
his  associates  that  his  opinion  was  infinitely 
better  than  theirs,  that  they  "were  not  hon- 
est" with  themselves  nor  with  Hillstrom, 
and  how,  when  all  three  flew  at  him  "in 
raucous  disputation  and  dissent,"  he  offered 
to  take  "one  at  a  time."  Poor  Falstaff! 
Who  pierced  his  doublet  and  his  hose,  hacked 
Ms  sword  upon  a  rock,  then,  rushing  to  the 
tavern  there  related  how  he,  single-handed, 
fought  and  slew  three  and  fifty  on  his  back 
and  eleven  in  buckram  half  a  sword  afront* 
For  "this  open  and  apparent  sham"  respond- 
ent has  nothing  to  offer  but  his  alleged  and 
misconceived  constitutional  right  of  unbridled 
and  scandalous  speech.  There  is  no  founda- 
tion whatever  for  his  assertion  that  any  of 
the  members  of  the  court,  or  of  the  board, 
"grew  furious"  or  otherwise  demeaned  himself 
improperly,  or  possessed  or  exhibited  any 
hoBtility  or  prejudgment.  Nor  did  respond- 
ent say  to  them  that  he  "could  not  talk  to 
an  three  at  once,"  or  that  he  "would  take 
one  at  a  time,"  or  that  they  were  not  "hon- 
est [195]  with  themselves  or  with"  Hillstrom, 
or  that  they  were  wrong  and  he  right,  or  that 
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respondent's  "opinion  is  infinitely  better  than 
theirs,  or  that  the  Governor  said,  "Hilton, 
can't  you  make  that  fellow  (Hillstrom)  talk 
over  there?"  As  appears  by  the  board's  rec- 
ord  this,  in  such  respect,  took  place: 

"Counsel  also  before  the  board,  in  criticism 
of  the  Supreme  Court,  contended  that  it,  in 
its  opinion,  had  held  that  the  failure  of  tho 
applicant  to  be  a  witness  on  the  trial  of  the 
case  before  the  district  court  was  a  circum- 
stance to  be  considered  against  him  and  as 
an  inference  of  guilt.  Notwithstanding  conn- 
s' were  told  that  they  had  misconceived  the 
opinion  and  did  not  properly  reflect  it,  they, 
nevertheless,  impatiently  persisted  in  their 
misconception  and  misconstruction  of  the 
opinion,  and  argued  as  though  this  board 
was  clothed  with  power  to  review  and  cor- 
rect what  counsel  chose  to  assert  were  errors 
of  law  of  the  Supreme  Court." 

And,  as  also  appears  by  the  board's  record, 
when  respondent  was  asked  if  ho  desired  to 
ask  Hillstrom  any  question,  he  replied,  not 
what  he  told  his  hearers  in  Chicago,  but  that 
he  "had  requested  him  to  make  a  statement 
and  to  tell  the  board  whatever  he  claimed  to 
be  the  truth  of  the  case,  but  that  he  had 
declined  to  give  any  information,  or  to  make 
any  statement,  or  to  answer  any  question, 
except  on  a  new  trial  of  the  case  before  a 
jury,  which  he  had  advised  him  this  board 
was  powerless  to  grant."  In  that,  respond- 
ent before  the  board  spoke  like  a  lawyer; 
but  in  his  Chicago  speech,  to  inflame  the 
prejudices  of  his  hearers,  and  to  degrade  this 
court,  how  like  a  charlatan! 

Now  what  is  to  be  said  of  a  lawyer,  with 
his  alleged  national  repute,  forty  years'  ex- 
perience, and  an  author,  who,  given  as  he 
was  unlimited  time  and  afforded  every  op- 
portunity to  present  before  the  board  all 
that  he  wished,  and  had  yet  presented  noth- 
ing, offered  nothing,  not  even  pointing  out 
wherein  he  claimed  the  evidence  was  in- 
sufficient to  justify  the  verdict,  or  wherein,  on 
the  evidence,  commutation  of  sentence  or 
clemency  was  justified;  asserting  that  the 
case  rested  wholly  on  circumstantial  evi- 
dence, and  avoiding  all  reference  to  testi- 
mony identifying  Hillstrom  as  one  of  the 
perpetrators  of  the  crime;  fiying  to  the  news- 
papers with  assertions  [1^]  "that  the  case 
was  prejudged,"  the  members  of  this  court 
"tenacious  of  their  opinions  and  insistent  in 
their  defense  of  such  preconceived  judgment," 
engaging  him  in  "raucous  disputation  and 
dissent,"  and  that  the  conviction  "was  the 
most  unjust,  wicked,  and  farcical  travesty 
on  justice  in  the  West;"  challenging  the  Jus- 
tices of  this  court  to  a  public  debate;  mis- 
representing the  facts  of  the  case  and  the 
opinion  of  this  coiirt;  exalting  Hillstrom,  who 
was  convicted  of  a  most  revolting  murder 
by  an  impartial  and  unprejudiced  jury  on 
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good  and  sufficient  eTidence  against  whicli 
nothing  whatever  was  adduced  to  dispute  it, 
as  a  soldier,  hero,  and  martyr  dying  in  the 
cause  of  freedom  and  liberty,  and  parading 
his  body  before  the  Industrial  Workers  of 
the  World  as  one  put  to  death  and  judicially 
murdered  by  the  Mormon  Church  and  the 
courts  of  this  state;  characterizing  the  officers 
executing  the  mandate  of  the  law  and  of 
the  court  as  "miscreants,"  "murderers,"  and 
"assassins,"  and  frenziedly  exclaiming  that 
when  Hillstrom  was  executed  "justice  and  lib- 
erty shrieked  at  the  awfulness"  of  the  trage- 
dy? Such  conduct  and  misbehavior,  herein- 
before referred  to,  are  unworthy  a  member 
of  the  bar,  unprofessional  and  disrespectful  to 
courts  and  judicial  officers,  impair  their  use- 
fulness, bring  the  administration  of  the  law 
into  disrepute,  and  constitute  a  willful  viola- 
tion of  his  obligation  and  oath  as  an  attorney 
and  counselor. 

When  called  upon  to  answer  therefor  he 
but  attempts  to  shield  himself  behind  his  al- 
leged constitutional  right  to  thus  demean 
himself  and  with  immunity  thus  to  assail 
the  courts  and  judicial  officers.  And  in  his 
brief  filed  since  the  submission  of  this  cause 
now  asserts,  what  was  disclaimed  at  the 
hearing,  that  since  the  Mormon  percentage 
of  the  population  of  this  state  is  from  fifty 
to  sixty  per  cent  "it  would  be  a  ridiculous 
statement  to  deny  that  an  imponderable  in- 
fluence is  exercised  upon  many  of  the  officers 
of  the  State  of  Utah,"  and  that  "imponder- 
able influence  is  unsusceptible  of  proof;"  that 
he  desires  to  assume  the  natural  meaning  of 
words  spoken  and  written  by  him  and'  to 
shirk  no  responsibility  therefor;  that  he  had 
"a  perfect  right  to  challenge  the  board  of 
pardons,"  in  the  manner  as  was  done  by  him, 
and  that  he,  in  his  [197]  open  letter,  stated 
"exactly  what  he  meant  to  convey,  and  were 
it  to  be  stated  again,  should  the  occasion 
arise,  would  not  change  a  word;" 'ironically 
congratulates  the  committee,  putting  in  evi- 
dence the  decision  of  this  court  in  the  Hill- 
strom Case,  "on  making  a  citation  without 
comment;"  advises  establishing  at  Salt  Lake 
City  "a  night  school  for  lawyers,"  to  which 
the  committee  "be  admitted  to  the  kinder- 
garten," and  offers  to  contribute  towards  its 
support,  rebukes  it  for  instituting  this  pro- 
ceeding which  he  asserts  "has  no  parallel  in 
American  jurisprudence  for  audacity  and  un- 
Americanism,"  and  says  "there  is  more  au- 
thority to  justify  the  disbarment  of  every 
member  of  the  grievance  committee  for  bring- 
ing this  action"  than  for  the  disbarment  of 
himself;  morbidly  insinuates  that  the  same 
predominating  and  imponderable  church  in- 
fluence over  the  committee  brought  about 
these  proceedings  as  influenced  this  court  in 
the  Hillstrom  Case,  and  suggests  that  the 
court,   by  denying  the  prayer  of  the  com- 


mittee, "now  has  a  most  excellent  opportu< 
nity  to  declare  their  independence  of  un- 
American  and  un-Democratic  influences"  and 
to  say  "to  the  despicable  and  cowardly  in- 
fluences that  have  fostered  this  cause"  that 
"we  will  not  be  your  champions  for  the  fur- 
therance of  your  insidious  designs  by  strik- 
ing down  one  who  has  dared  to  attack  you." 
Such  manifest  effrontery  added  insult  to  In- 
jury, disrespect  and  indecency  to  both  the 
court  and  bar,  but  accentuate  respondent's 
shown  delinquency,  and  render  our  duty  plain 
in  the  premises.  His  insinuations  that  the 
Mormon  Church  had  anything  w^hatever  to 
do  with  instituting  these  proceedings,  or  in 
influencing  the  committee,  are  as  groundless 
and  as  wantonly  false  as  are  his  assertionn 
that  Hillstrom's  conviction  and  execution 
were  due  to  such  influences. 

We  think  the  law  as  announced  by  the 
authorities  heretofore  referred  to  when  ap- 
plied to  the  facts  in  hand  well  justify  re- 
spondent's disbarment.  The  maintenance  of 
proper  respect  due  the  courts  and  judicial 
officers  of  the  state  requires  it.  This,  not 
to  punish  for  any  slander  or  defamation  of 
their  character,  or  for  any  wrong  or  injury 
done  them  as  individuals,  for  their  individual- 
ity is  lost  in  the  majesty  of  the  office,  but 
to  preserve  and  uphold  the  dignity,  respecta- 
bility, [198]  and  good  name  of  the  courts 
themselves  and  to  protect  them  and  the  public 
from  one  shown  to  be  unworthy  and  untit  to 
be  a  member  of  the  honorable  profession. 

It  therefore  is  ordered  and  adjudged  that 
the  respondent  be,  and  he  hereby  is,  disbarred 
from  practicing  as  an  attorney  and  counselor 
at  law  in  any  of  the  courts  of  this  state, 
that  his  name  be  stricken  from  the  roll,  and 
that  he  pay  tlie  costs  of  these  proceedings 
Let  the  order  so  be  entered. 

McCarty,  J.,  concurs. 

Fbick,  J. — ^I  concur.  I,  however,  desire  to 
add  a  few  words  to  what  the  Chief  Justice  has 
said.  If  the  respondent  upon  one  occasion 
only,  or  under  the  sting  of  defeat,  had 
criticized  this  court,  no  doubt  the  grievance 
committee,  as  well  as  we,  would  have  disre- 
garded the  criticism,  although  it  might  have 
been  wholly  unjustified.  When,  however,  as 
is  the  case  here,  the  defeated  attorney  goes 
out  of  his  way  to  have  the  public  press  pub- 
lish his  statements,  which  he  calls  interviews, 
and  when  he,  in  public  addresses  and  other- 
wise, falsely  and  maliciously  assails  the  mem- 
bers of  this  court  for  the  sole  purpose  of 
arousing  the  passions  and  engendering  the 
prejudices  of  a  certain  class  against  the  court, 
the  case  is  quite  different.  No  self-respecting 
bar  committee  nor  court  can,  under  such  cir- 
cumstances, overlook  the  transgressions  with« 
out  lowering  the  standard,  if  not  entirely 
destroying  the  respect  for  both  bench   and 
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liar.  Tbat  the  respondent  willfally  and  ma- 
liciously sought  to  destroy  the  respect  due 
this  court  was  manifested  by  him  in  many 
vays.  He  asserted  over  and  over  again  that 
this  court,  in  its  opinion  in  State  v.  Hillstrom, 
46  Utah  341,  160  Pac.  935,  had  sustained 
the  letter's  conviction  by  misapplying  well 
recognized  principles  of  law  against  him« 
These  assertions  were,  however,  made  in  the 
very  teeth  of  the  fact  that  neither  respond- 
ent nor  his  associate  counsel  made  any  effort 
whatever  to  have  the  alleged  error  corrected 
and  its  effect  destroyed,  although  a  copy  of 
the  opinion  was  served  upon  them  as  soon  as 
it  was  handed  down,  and  that  under  the 
rules  of  this  court  they  had  twenty  days,  and 
SB  much  longer  as  they,  upon  their  application 
[199]  to  this  court,  may  have  been  granted, 
to  apprise  the  court  of  its  error  in  that 
regard.  The  very  purpose  of  the  rule  pro- 
viding for  petitions  for  rehearing  is  to  leave 
the  case  open  for  the  correction  of  errors. 
Every  lawyer  knows,  and  it  must  foe  assumed 
that  respondent  knew,  that  the  court  had 
committed  no  error  in  the  respect  urged  by 
counsel,  and  hence  none  could  have  been  cor- 
rected. The  alleged  error  was  therefore  used 
ss  a  pretext  to  villify  this  court  and  the 
members  thereof.  As  pointed  out  by  the 
Chief  Justice,  lawyers,  whether  acting  as 
attorneys  in  a  case  or  not,  as  well  as  others, 
may  freely  criticize  the  court's  reasoning  as 
well  as  its  judgments  and  conclusions,  if 
done  in  decent  language.  But  an  attorney 
may  not,  as  respondent  has  done,  falsely  and 
maliciously  assail  the  court  merely  because 
he  may  not  have  been  successful  in  having 
his  views  of  the  law  adopted  by  the  court. 
To  permit  attorneys  to  pursue  such  a  course 
vould  inevitably  result  in  destroying  the  re* 
■pect  for  all  courts,  and  when  once  the  re- 
spect for  the  courts  is  gone  they  cannot 
much  longer  survive.  Moreover,  there  was 
not  the  slightest  excuse  for  respondent's 
conduct,  either  in  law  or  in  fact. 

True,  it  was  urged  at  the  hearing  by  his 
counsel  that  the  respondent's  sympathy  for 
those  accused  of  crime  may  have  betrayed 
him  into  what  may  seem  harsh  conduct.  It 
was  said  his  great  reverence  for  the  principle 
that  all  men  are  presumed  innocent  until  their 
gnilt  is  established  beyond  a  reasonable  doubt 
may  have  misled  him  into  making  some  of 
the  statements  made  by  him.  Let  that  be 
granted,  and  still  there  is  nothing  to  palliate 
respondent's  conduct,  much  less  excuse  it.  If 
respondent's  sympathies  are  so  strong  for 
human  frailties,  he  should  not  lavish  all  of 


no  longer  worthy  of  that  high  trust  and 
confidence  which  all  courts  must  necessarily 
repose  in  attorneys  as  officers  of  the  court. 
Respondent's  name  should  therefore  be  strick- 
en from  the  roll  as  unworthy  of  the  honor 
which  by  retaining  it  thereon  would  be  im- 
plied. 

NOTE. 


Oriticism     of     Decision     of    Court 
Gronndl  of  Disbarment. 

Introductory,  283. 

Criticism  in  Pleadings  and  Argiunents,  283. 
Criticism  Outside  of  Courtroom,  284. 
Disavowal  and  Apology,  280. 


Introductory, 

The  earlier  cases  dealing  with  criticism  by 
an  attorney  of  a  decision  of  a  court  as  con- 
stituting ground  for  his  disbarment  are  col- 
lated in  the  notes  to  State  Board  v.  Hart, 
15  Ann.  Cas.  197,  and  In  re  Philbrook,  45 
Am.  St.  Rep.  59  at  page  83.  The  present 
note  reviews  the  recent  cases. 

Criticism  in  Pleadings  and  Arguments. 

While  an  attorney  has  much  latitude  in 
the  presentation  of  his  client's  case  in  a 
pleading  or  argument  addressed  to  the  court, 
particularly  when  the  purpose  of  the  argu- 
ment is  to  establish  the  incorrectness  of  a 
previous  decision,  if  he  goes  beyond  the  pro- 
prieties of  the  occasion  and  indulges  in  abuse 
of  the  court,  as  by  ascribing  its  decision  to 
corruption  or  incompetence,  it  is  groimd  for 
disbarment  or  suspension.  In  the  case  of 
In  re  Hanson,  99  Kan.  23,  160  Pae.  1141, 
the  court  after  quoting  a  number  of  ex- 
pressions from  a  petition  for  reargument  filed 
by  the  respondent  said:  "These  are  a  few 
of  the  expressions  contained  in  the  charge 
and  admitted  by  the  respondent,  and  it  must 
be  held  that  they  bear  upon  their  faces 
plenary  and  satisfactory  evidence  that  they 
were  used  not  only  with  utter  disr^ard  of 
anything  like  respect  but  with  the  plainest 
intent  to  express  contempt  and  disrespect  for 
the  court  to  which  they  were  addressed." 

So  in  the  case  of  In  re  Dunn,  85  Neb.  606, 
124  N.  W.  120,  the  court,  after  quoting  a 
number  of  offensive  statements  from  a  brief 
filed  on  a  motion  for  rehearing,  said:  "It 
requires  no  argument  to  show  that  the  fore- 
them  upon  those  alone  accused  of  crime.    He^  -  going  consists  of  a  flagrant  violation  of  the 


should  have  some  little  regard  for  those 
whose  duty  it  is  to  deal  with  that  class.  All 
are  entitled  to  fair  treatment,  and  a  lawyer 
who,  without  cause  or  provocation,  will  con- 
duct himself  as  the  respondent  has  done  is 


rules  of  legitimate  argument  and  was  so 
clearly  intended  as  an  exhibition  of  disrespect 
as  to  call  for  such  explanation  as  an  attorney 
who,  upon  his  attention  being  directed  to  the 
Bubjeety  would  and  should  willingly  make. 
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We  have  never  known  or  h^ard  of  a  court» 
no  matter  what  its  standing,  whether  of  origi- 
nal or  appellate  jurisdiction,  which  did  not, 
under  pressure  of  labor  imposed,  make  mis- 
takes in  the  application  of  the  rules  of  law 
and  examination  of  evidence.  The  history 
of  the  whole  country  shows  this  to  be  the 
case,  and  the  same  history  demonstrates  the 
fact  that  they  are  all  ready  and  anxious  to 
correct  the  errors  which  have  been  made  in 
their  rulings  and  decisions.  The  history  of 
this  court,  as  shown  by  the  many  rehearings 
granted,  and  arguments  permitted  and  called 
for  on  motions  for  rehearing,  is  a  demonstra- 
tion of  its  entire  and  patient  willingness  to 
rightly  apply  the  rules  of  law  and  promote 
its  just  administration.  And  it  may  be 
truthfully  said  that  none  are  more  willing 
to  grant  the  fullest  opportunities  than  the 
judge  who  wrote  the  opinion  and  who  has 
been  thus  unjustly  personally  assailed.  There 
is  no  possible  disposition  to  question  the 
right  of  any  and  every  person  to  criticise 
the  action  of  the  court  or  its  judges,  but  if 
*  the  officers  of  the  court,  as  attorneys,  are 
permitted  to  assail  the  judges,  by  briefs  or 
other  papers  filed  in  and  made  a  part  of 
the  records  of  the  court,  and  thereby  seek 
by  questionable  and  unfair  means  to  destroy 
the  respect  which  is  and  should  be  enter- 
tained for  the  court  as  the  highest  judicial 
tribimal  in  the  state,  it  would  not  be  long 
until  all  respect  for  it  would,  and  probably 
should,  be  lost.  There  is  a  well-recognized 
duty  imposed  upon  the  judge  or  judges  to 
see  that  the  respect  and  integrity  of  the 
courts  are  maintained,  and,  unpleasant  as  it 
may  be,  we  cannot  evade  or  flinch  from  the 
discharge  of  that  duty.  It  affords  a  pleasure 
to  be  able  to  state  that  the  members  of  the 
bar  of  the  state  have  as  a  general,  if  not 
a  universal,  rule  shown  their  appreciation  of 
the  obligation  resting  upon  them,  both  by 
the  statute  and  by  the  ethics  of  their  calling, 
to  'maintain  the  respect  due  to  the  courts 
of  justice  and  to  judicial  officers'  and  to  'ab- 
stain from  all  offensive  practices,'  this  being 
the  first  case  for  many  years  where  these 
obligations  have  been  ignored.  We  hope  it 
may  long  be  the  last." 

But  in  Adams  v.  Gardner  (Ky.)  195  S. 
W.  412,  the  court  in  dealing  with  an  affidavit 
by  an  attorney  alleging  bias  on  the  part 
of  a  trial  judge  held  that  the  coiirt  had 
no  power  to  disbar  an  attorney  for  a  con- 
tempt of  court,  the  penalty  for  contempt  be« 
ing  fixed  by  statute.  In  the  case  of  In  re 
Dunn,  supra,  the  cases  on  that  general  propo- 
sition were  reviewed  at  length  and  the  con- 
trary conclusion  was  reached. 

Critieiatn  Outside  of  C&urtrootn. 

In  several  recent  cases  the  aet  of  an  at- 
torney hi  making  a  public  address  or  cir- 


culating a  pamphlet  in  which  prior  decisions 
of  a  court  were  unfairly  stated  and  ineompe- 
tence  or  corruption  ascribed  to  the  court  by 
reason  thereof  has  been  held  to  be  a  sufficient 
reason  for  disbarment,  on  the  ground  that 
it  evinced  such  moral  turpitude  as  to  unfit 
the  person  thus  falsely  accusing  the  court 
whose  officer  he  was  to  continue  in  the  prac- 
tice of  law.  Thatcher  v.  U.  S.  212  Fed.  801» 
129  G.  G.  A.  255,  affirming  190  Fed.  969;  In  re 
Humphrey  (Cal.)  163  Pac.  60;  State  Bar 
Gommission  v.  Sullivan,  35  Okla.  745,  131 
Pac.  703,  L.R.A.1915D  1218;  In  re  Egan,  24 
S.  D.  301,  123  N.  W.  478;  State  v.  Willie, 
95  Wash.  251,  163  Pac  737.  And  see  the 
reported  case. 

In  State  Bar  Gommission  v.  Sullivan,  supra» 
it  appeared  that  the  respondent  circulated 
a  pamphlet  described  as  follows:  'The 
pamphlet  or  book  referred  to  is  a  36-page 
document,  with  defendant's  picture  on  the 
front  page.  A  mere  casual  reading  of  thia 
pamphlet  by  one  familiar  with  the  judicial 
history  of  this  state  will  convince  him  that 
it  Is  a  false,  malicions,  and  unwarranted  at- 
tack upon  the  courts  and  the  judges  thereof 
mentioned  and  referred  to  in  the  publication. 
It  bristles  with  malice  and  hatred  from  start 
to  finish,  and  was  published  for  the  purpose 
of  creating  an  ill  will  and  prejudice  against 
the  supreme  court,  the  inferior  courts,  and 
the  judges  thereof  mentioned  therein.  The 
pamphlet  gives  a  detailed  history  of  the  pro- 
ceedings instituted  by  defendant  in  the  dis- 
trict court  of  Oklahoma  county  to  recover  a 
certain  piece  of  valuable  real  estate  located 
in  Oklahoma  Gity.  The  case,  or  some  phase 
of  it,  has  been  before  three  or  four  district 
judges  and  as  many  special  judges  and  ref* 
erees,  the  superior  and  county  judges  of 
Oklahoma  county,  and  the  regular  district 
judge  and  special  judge,  W.  J.  Jackson,  of 
the  district  court  of  Cleveland  county,  and 
finally  reached  the  supreme  court,  where  the 
judgment  of  the  district  court  of  Cleveland 
county  was  reversed  and  a  new  trial  granted. 
The  publication  charges  every  judge,  special 
or  reigular,  and  the  referees  to  whom  said 
cause,  or  some  phase  thereof,  has  been  re- 
f erred,  with  a  conspiracy  to  judicially  rob 
the  defendant  of  tlie  piece  of  land  in  Okla- 
homa Gity,  and  in  furtherance  of  this  gen- 
eral conspiracy  he  charges  them  with  bribery, 
perjury,  and  other  crimes  and  misdemeanors 
too  numerous  to  mention.  Finally,  after  the 
case  got  into  the  supreme  court,  evai  though 
he  secured  a  reversal,  he  takes  exception  to 
the  action  of  the  supreme  court  because  they 
did  not  render  a  judgment  in  his  favor  on 
the  merits  of  the  case,  and  then  proceeds  to 
accuse  them  with  bribery,  forgery,  perjury, 
and  other  serious  charges.'^  The  court  said: 
"Upon  the  trial  of  the  case  the  defendant 
offered  no  apology  for  the  publication  of  the 
document,  but  asserted  that  the  statements 
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therein  contained  were  true.  This  assertion, 
however,  was  made  in  his  pleadings,  and  not 
nnder  oath  in  open  court,  because  he  did 
not  see  proper  to  testify  in  his  own  behalf 
upon  the  hearing.  An  attorney  has  a  right 
to  criticise  the  courts  of  this  state,  so  long 
as  his  criticisms  are  made  in  good  faith  and 
in  respectful  language,  and  with  no  design 
to  wilfully  and  maliciously  misrepresent  the 
position  of  the  courts,  or  tend  to  bring  them 
into  disrepute  or  lessen  the  respect  due  them. 
Is  this  publication  a  criticism?  Certainly 
not  It  is  a  wilful,  malicious,  outrageous, 
and  unwarranted  attack  upon  the  integrity 
of  the  courts  of  this  state  and  the  judges 
thereof,  with  the  sole  and  only  purpose  of 
creating  a  feeling  of  ill  will  and  prejudice 
against  the  courts  of  this  state  and  lessening 
the  respect  due  them.  Freedom  of  speech 
is  one  of  our  boasted  guaranties  of  liberty; 
bat  even  this  right  should  be  curbed  when  the 
integrity  of  the  courts  are  wilfully  and 
maliciouslv  assailed.  The  court  has  the  in- 
herent  right  to  protect  itself  from  such  ma- 
licious attacks,  and  we  think  the  publication 
of  this  pamphlet  by  the  defendant  a  wilful 
violation  of  his  duties  as  an  attorney  and 
counselor  at  law,  in  that  it  violates  that 
part  of  his  oath  as  an  attorney  which  pro- 
vides that  he  shall  act  in  the  office  of  an 
attorney  according  to  his  best  learning  and 
discretion,  with  all  good  fidelity  as  well  to 
the  court  as  to  his  client.'' 

In  the  case  of  In  re  Egan,  24  S.  D.  301, 
123  N.  W.  478,  the  court  said:.  "There  can 
be  such  an  abuse  of  the  freedom  of  speech 
and  liberty  of  the  press  as  to  show  that  a 
party  is  not  possessed  'of  good  moral  char- 
acter,* as  required  for  admission  to  the  bar 
of  this  state  under  section  686  of  our  politi- 
cal code,  and  therefore  to  require  that  such 
person  be  excluded  from  the  bar  of  this  state ; 
and  to  our  mind  the  evidence  submitted  here 
shows  such  an  instance.  The  applicant  has 
been  an  attorney  in  the  state  of  Iowa  for 
some  seven  years,  he  is  of  more  than  ordi- 
nary intelligence  and  learning,  and  it  would 
seem  that  we  might  adopt  with  slight  changes 
the  following  words  in  the  case  of  In  re 
Thatcher  [80  Ohio  St.  492,  89  N.  E.  39]: 
^or  can  the  respondent  be  justified  on  the 
ground  of  guaranteed  liberty  of  speech. 
When  a  man  enters  upon  a  campaign  of  vili- 
fication, he  takes  his  fate  into  his  own  hands, 
and  must  expect  to  be  held  to  answer  for  the 
abuse  of  the  privilege  extended  to  him  by  the 
constitution.  An  attorney  of  more  than 
twenty  years'  standing  at  the  bar  must  be 
presumed  to  know  the  difference  between  re- 
spectful, fair,  and  candid  criticism,  and  scan- 
dalous abuse  of  the  courts  which  gave  him 
the  high  privilege,  not  as  a  matter  of  right, 
to  be  a  priest  at  the  altar  of  justice." 

But  in  State  ▼.  Kirby,  36  S.  D.  188,  154 
N.  W.  284,  the  court  refused  to  disbar  an 
attorney  for  the   publication   of   a  circular 


charging  that  the  supreme  court  was  actuat- 
ed by  political  motives  in  making  a  particular 
decision.  The  court  said:  "Believing  that 
the  misconduct  of  which  defendant  stands 
charged  does  not,  when  considered  alone,  show 
the  defendant  so  unfitted  to  be  an  attorney 
of  this  court  as  would  authorize  a  judgment 
of  disbarment ;  believing  that,  in  all  else,  save 
perhaps  that  one  matter  in  respect  to  which 
he  seems  to  be  suffering  an  illusion,  defend- 
ant will  hereafter  act  toward  this  court  with 
all  due  respect;  believing  that  suspension  of 
his  rights  as  an  attorney  would  not  hasten 
the  time  of  his  disillusion,  the  only  fact  that 
would  warrant  such  suspension;  and  believing 
that  the  public,  whose  servants  we  are  and 
whose  best  interests  we  seek  to  promote  will 
approve  of  our  giving  to  defendant  the  bene- 
fit of  any  doubt  we  may  have  as  to  what  our 
judgment  should  be.:  we  are  of  opinion  that 
the  disbarment  proceeding  should  be  dis- 
missed." 

The  fact  that  a  judge  is  a  candidate  for 
re-election  does  not  give  to  an  attorney  the 
right  to  misrepresent  wilfully  his  decisions 
or  to  make  false  charges  of  corruption  or 
incompetence  against  him.  The  general  scope 
of  the  privilege  was  stated  in  Thatcher  v.  U. 
S.  212  Fed.  801,  129  C.  C.  A.  265,  affirming 
190  Fed.  969,  as  follows:  "Mr.  Thatcher's 
prima  facie  or  underlying  right,  as  a  citizen, 
to  criticise  and  attack  a  candidate  for  an 
elective  office  must  be  recognized,  so  long  as 
the  right  is  not  abused.  That  the  office  is 
judicial,  and  that  the  candidate  is  then  serv- 
ing as  judge,  can  make  no  difference  in  the 
basic  principle  involved.  A  judge  who  is  a 
candidate  for  re-election  must  expect  to  have 
his  qualifications  freely  discussed  and  sum- 
marily decided  by  an  electorate  which  may 
not  be  well  informed  or  discriminative.  How- 
ever unfortunate  this,  in  specific  instances, 
may  seem,  it  is  an  essential  part  of  the  elec- 
tive system  and  as  such  it  must  be  accepted. 
Nor  does  a  citizen  lose  this  right  to  criticise 
because  he  is  a  lawyer.  We  cannot  think  that 
a  lawyer  citizen's  criticism  of  such  a  candi- 
date must  needs  be  confined  to  what  is  'de- 
cent and  respectful.'  His  criticism  may  be 
as  indecent  and  disrespectful  as  the  facts 
justify.  The  rule  governing  such  campaign 
utterances  must  be  .that  of  qualified  privilege : 
Where  expressions  of  opinion,  they  are  per- 
mitted, if  in  good  faith;  and,  where  state- 
ments of  fact,  they  may  be  made,  if  true,  or 
in  good  faith  and  with  reasonable  cause  be- 
lieved to  be  true,  but  they  are  forbidden,  if 
the  derogatory  fact  allegations  are  false,  and 
are  by  the  utterer  known,  or  with  ordinary 
care  should  be  known,  to  be  false." 

In  the  case  of  In  re  Humphrey  (Cal.)  163 
Pac.  60,  the  foregoing  decision  was  followed, 
and  a  suspension  for  two  years  ordered  for 
the  publication,  concerning  a  judge  who  was 
a  candidate  for  re-election,  of  a  circular  whoso 
substance  was  stated  aa  follows:     "Respond- 
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ent  caused  to  be  printed  and  published  a 
circular  or  card  containing  an  article  pre- 
pared under  the  heading,  'K.  R.  Guy's  conduct 
as  Judge  Disclosed.'  Then  followed  a  pur- 
ported statement  of  proceedings  had  and  judg- 
ments rendered  by  Judge  Guy  in  two  cases. 
In  the  first  case,  following  a  purport- 
ed statement  of  the  facts,  the  circular  closed 
as  follows:  'Do  you  want  that  kind  of 
a  man  for  juvenile  judge?  What  will  b© 
the  effect  on  young  lawyers  who  look  to  the 
judge  for  example?  Answer  with  your  votes 
November  3d.*  In  the  second  case,  following 
a  purported  statement  of  facts,  the  circular 
closed  as  follows:  'Any  person  who  has  the 
intelligence  of  a  common  monkey  knows  that 
said  fund  could  not  become  the  property  of 
the  justice  of  the  peace,  or  the  bank,  or  any 
other  person  without  the  consent  of  the  own- 
er. Observe  that  the  money  was  released  from 
custody  of  the  justice  and  the  bank  notified 
of  it  and  a  request  made  for  its  return  by  the 
owner.  Judge  Guy  used  his  judicial  ofiice 
to  enable  said  bank  to  keep  that  money  and 
also  refused  a  new  trial  and  refused  to  allow 
any  other  judge  to  try  the  case.  Do  you 
want  that  kind  of  a  man  for  judge  of  juve- 
niles? What  example  will  be  set  to  the  young 
who  look  upon  a  judge  of  a  superior  court 
as  some  great  personage?  Answer  with  your 
votes  November  3d.'" 

In  Thatcher  v.  U.  S.  212  Fed.  801,  129 
C.  C.  A.  255,  affirming  190  Fed.  969,  a  cir- 
cular put  out  by  an  attorney  in  opposition  to 
a  judge  who  was  a  candidate  for  re-election 
was  described  and  discussed  as  follows:  "The 
circular  carries  on  its  title  page  a  picture  of 
the  'legless  cripple'  whom  Judge  Morris  has 
'thrown  out  of  court,'  and  first  gives  a  r6sum6 
(untrue  in  part)  of  the  Gravelle  case.  It 
says  that  Judge  Morris  is  a  'foe  of  jury 
trials'  and  of  'human  rights,'  and  that  'for 
fourteen  vears  he  has  held  for  defendant 
in  the  case  of  "Man  v.  Dollars."  Over 
a  picture  of  the  widow  and  children  of 
a  railroad  man  killed  at  his  work,  and 
with  reference  to  whose  death  Judge  Mor- 
ris had  held  there  was  no  liability,  it  has 
the  caption,  'No  Jury  Trial  for  Them;'  and 
it  prints,  in  contrast,  pictures  of  the  'Resi- 
dence and  Stables  of  Judge  Morris'  and  of 
the  'Cottage  Rented  by  H.  Gravelle.'  It  says 
that  to  direct  verdicts  for  the  corporations 
and  trusts  was  a  'plan  to  undermine  the  jury 
system'  and  'has  been  a  favorite  practice  of 
Judge  Morris.'  'Many  times  has  he  thrust 
juries  to  one  side  and  decided  in  favor  of 
railroads,  traction  companies,  and  the  cor- 
porations which  are  so  careful  of  dollars  and 
so  careless  of  life  and  limb.'  Having  made 
these  general  charges,  the  circular  proceeds 
to  its  proofs;  'from  the  records  of  a  hundred 
cases,  we  select  a  few  at  random.'  Then  fol- 
lows    Gravelle's     statement,     composed     by 


Thatcher,  in  which  Gravelle  is  made  to  sayr 
'My  family  and  I  have  nearly  starved.  .  •  . 
Judge  Morris  is  living  in  a  mansion.  .  .  . 
I  want  to  save  other  poor  cripples  from  his 
power.  .  .  .'  Then  are  cited  brief  particu- 
lars of  ten  personal  injury  cases  against 
corporations  in  which  Judge  Morris  had  di- 
rected verdicts  for  defendants.  On  another 
page  it  is  said :  'Gravelle's  case  and  the  others 
are  only  a  few  among  many.  Some  of  them 
are  as  follows.'  Then  follow  two  parallel 
colunmSy  one  headed  'Corporations  Deprived 
of  Jury  Trial  by  Judge  Morris,'  and  entirely 
blank;  the  other  headed  'Human  Beings  De- 
prived of  Jury  Trial  by  Judge  Morris,'  and  con- 
taining the  docket  numbers  of  seventy  cases- 
besides  the  ten  already  mentioned.  Here  is 
a  charge  in  substance  and  effect  that  Judge 
Morris  habitually  and  commonly  and  because 
of  his  hostility  to  the  jury  system  directs 
verdicts  for  the  defendant  in  personal  injury 
cases  against  corporations;  that  the  records 
show  one  himdred  such  cases,  eighty  of  which 
are  identified  by  number.  The  intention  is 
too  plain  for  doubt  to  have  the  reader  to 
understand  that  the  judge  did  this,  not  be- 
cause it  was  the  law  or  because  he  thought 
it  was  the  law,  but  because  of  hostility  to 
the  jury  system  and  favoritism  to  corpora- 
tions— dishonorable  and  dishonest  motives. 
The  truth  was  that,  in  this  class  of  cases, 
the  judge  had  directed  verdicts  for  defendant 
not  more  than  twice  a  year  on  the  average, 
that  the  ten  described  cases  had  been  select- 
ed from  more  than  20,000  cases  in  the  com- 
mon pleas  courts,  and  from  more  than  2,000 
cases  by  Judge  Morris,  and  that  the  seventy 
further  cases  specifically  identified  were,  it  is 
true,  instances  of  verdicts  directed  for  de- 
fendant, but  they  were  mostly  not  against 
corporations;  they  included  cases  on  con- 
tract and  all  varieties  of  torts,  and  only  ten 
personal  injury  cases  against  private  cor- 
porations, in  seven  of  which  ten  the  judg- 
ment had  been  affirmed  by  the  reviewing 
court.  It  is  entirely  clear  that  these  facts 
neither  support  the  charge  nor  furnish  to  an 
intelligent  lawyer  any  reason  to  believe  that 
the  charge  was  true." 

Viaavotoal  and  Apology, 

In  Matter  of  Carrao,  170  App.  Div.  645,  156 
N.  Y.  S.  379,  the  fact  that  an  attorney  who 
had  written  an  insulting  letter  to  a  judge 
in  criticism  of  a  decision  retracted  his  state- 
ments and  apologized  therefor  was  held  to  be 
sufficient  ground  for  taking  no  action  against 
him  beyond  an  expression  of  censure. 

In  the  case  of  In  re  Egan,  27  S.  D.  16,  129 
N.  W.  365,  a  judgment  of  disbarment  was 
modified  on  a  retraction  and  expression  of 
regret,  the  court  saying:  "Undoubtedly  he 
has  disregarded  his  duty  as  an  attorney  and 
counselor    at   law;    his   duty   as   a   citizen. 


BOTLAK  ▼.  NEW  ORLEANS  R.  ETC.  CO. 

1S9  Ln.  185, 


287 


Nevertlieless,  aflauming  the  good  faith  of  his 
presoit  attitude,  appreciating  the  cense- 
quencea  to  him  of  continued  exclusion  from 
his  chosen  profession,  possessing  the  power 
to  correct  the  mistake  if  time  shall  reveal 
that  one  has  been  made,  and  hoping  the  exer- 
cise of  clemency  may  broaden  the  petitioner's 
charity  towards  his  fellowmen,  the  court 
concludes,  without  receding  in  the  slightest 
degree  from  either  of  its  former  decisions  as 
to  the  fitness  of  the  petitioner  to  practice 
law  when  such  decision  was  rendered,  that  he 
shall  now  be  given  an  opportunity  to  demon- 
strate the  genuineness  of  his  reformation." 

With  respect  to  a  failure  to  retract,  the 
court  said  in  the  case  of  In  re  Dunn,  85  Neb. 
606, 124  N.  W.  120:  "Every  opportunity  was 
giten  for  a  retraction  of  the  language  used 
and  the  charges  made.  In  the  written  answer 
filed  by  respondent  everything  of  that  char- 
acter was  most  carefully  and  sedulously 
avoided.  It  was  then  hoped  that  in  the  oral 
presentation  of  his  defense,  by  respondent 
himself,  something  of  the  kind  would  be  pre- 
sented. In  this  we  were  painfully  disap- 
pointed." 
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^^eliffonoe  ^  Elementa  of  Itiabillty  — 
Harden  of  Proof. 

In  an  action  of  tort  the  plaintiff  is  put  to 
prove  clearly  the  nature  of  his  harm,  and  the 
defendant's  share  in  causing  it;  and  the  other 
circumstances,  which  would  if  they  existed 
leave  him  without  a  claim,  are  put  upon  the 
defendant  to  prove. 

'^lieenco  nm  Qveation  of  Faet. 

When  the  question  is  whether  a  person  has 
been  guilty  of  negligence,  i.  e.,  whether  he  has 
iised  due  care  under  the  circumstances,  or 
has  acted  as  a  prudent  man  would  have  acted, 
or  whatever  the  form  or  phrase  may  be,  the 
evidence  is  to  be  addressed  to  the  jury,  for 


them  to  determine;  and,  in  the  absence  of 
some  error  or  mistake,  their  verdict  will  not 
be  disturbed. 

Street  Railways  —  Use  of  Street  — 
Relative  Rights  of  Street  Oar  and 
Publio. 

In  the  use  of  streets  by  railroads  and 
street  cars,  the  cars  have  the  right  of  way 
over  travelers  for  the  reason  that  the  cars 
are  more  cumbersome  and  difficult  to  stop 
and  control  than  are  vehicles  used  by  travel- 
ers on  the  public  highway;  but  in  all  other 
respects  the  rights  to  the  use  of  the  highway 
are  equal. 

[See  25  Am.  St.  Rep.  475.] 

Dnty  with  Respeet  to  Fire  Apparatus. 

Where  fire  apparatus  of  a  city  is  given  the 
right  of  way  by  statute,  ordinance,  or  rule  of 
the  railway  company,  the  persons  in  charge 
of  the  street  car  must  yield  to  the  fire  ap- 
paratus and  use  every  reasonable  precaution 
to  avoid  collision. 

[See  note  at  end  of  this  case.] 

Duty  to  Keep  I<ookoiit. 

It  is  the  duty  of  those  in  charge  of  a  street 
car,  even  without  notice,  to  inform  themselves 
of  the  conditions  and  circumstances  along  the 
line  of  the  railway  and  to  be  on  the  constant 
lookout  so  as  to  avoid  collisions  and  accidents. 

(Sylh^bus  by  court.) 

Appeal  from  Civil  District  Coiuri,  Parish 
of  Orleans:     Paueeb,  Judge. 

Consolidated  actions  by  Mrs.  Clara  Boylan, 
and  by  John  Cahill,  plaintiffs,  respectively, 
against  New  Orleans  Railway  and  Light  Com- 
pany, defendant,  in  each  action.  Judgment 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Modified. 

Dart,  Keman  d  Dart  for  api>ellant. 

Dinkelspiel,  Hart  &  Davey  for  appellee 
John  Cahill. 

E.  M.  Stafford  and  AT.  W,  Rohineon  for 
appellees  Mrs.  G.  H.  Troyer  and  minors. 

[186]  SoKMEBViLLE,  J. — In  these  cases, 
consolidated  for  the  purposes  of  trial,  the 
plaintiffs  sue  defendant  for  damages  to  them 
resulting  from  a  collision  of  a  street  car  and 
a  fire  truck,  while  the  latter  was  responding 
to  a  silent  alarm  of  fire. 

Mrs.  Boylan,  in  her  own  behalf,  and  as  the 
representative  of  her  two  minor  children, 
asks  for  a  judgment  of  $20,000  for  herself, 
and  for  $10,000  for  each  child.  Mr.  Boylan 
was  the  tillerman  of  the  fire  truck  when  it 
was  turned  over  in  the  collision,  and  he  was 
killed.  There  was  judgment  for  $10,000  for 
the  widow,  and  for  $2,000  in  her  favor  as 
natural  tutrix. 

Mr.  Cahill  was  the  driver  of  the  truck, 
and  he  has  judgment  for  $3,000  for  injuries 
sustained  by  him. 

[187]  Defendant  has  appealed;  and  plain- 
tiffs have  answered,  asking  for  amendments 
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of  the  judgments  bj  increasing  the  amounts, 
and  by  giving  interest. 

Defendant  first  filed  a  general  denial,  and 
subsequently  filed  a  supplemental  answer  in 
which  it  alleged  contributory  negligence  on 
the  part  of  the  driver  and  tillerman  of  the 
truck. 

Defendant  admits: 

''Tliat  the  fire  apparatus  has  the  right  of 
way  over  all  other  vehicles,  but  it  denies  that 
when  the  truck  which  plaintiff  (Cahill)  was 
driving  reached  St.  Charles  avenue  that  the 
car  was  sufficiently  distant  from  Calliope 
street  for  the  driver  of  the  apparatus  to  un- 
dertake to  cross  the  tracks  in  safety,"  etc. 

On  the  brief  for  defendant,  it  is  stated: 

"The  accident  from  which  these  suits  arise 
occurred  in  the  night  of  November  23,  1913, 
at  about  a  quarter  to  9  o'clock,  at  St.  Charles 
avenue  and  Calliope  street.  A  truck  of  the 
fire  department  proceeding  in  Calliope  street 
from  Carondelet  street  towards  the  river  was 
struck  by  a  Tulane  avenue  car  running  to- 
wards Canal  street  on  the  track  in  the  neu- 
tral ground  of  St.  Charles  avenue  on  the 
river  side  thereof,  and  overturned  into  the 
adjoining  asphalt  roadway.  The  driver  and 
all  the  firemen  on  the  truck  were .  more  or 
less  seriously  injured.  Troyer,  the  tiller- 
man,  died  at  3  o'clock  that  night." 

Defendant  asks  for  the  setting  aside  of  the 
verdicts  in  the  two  cases,  and  for  a  reversal 
of  the  judgments  therein,  on  the  ground  that: 

"The  preponderance  of  the  evidence  found 
in  the  testimony  of  those  disinterested  wit- 
nesses who  were  in  the  better  position  to  ob- 
serve establishes: 

"(1)  That  the  motorman  was  careful  and 
did  everything  a  reasonably  prudent  person 
in  like  circumstances  would  have  done  to  see 
the  danger  and  to  avoid  it. 

"(2)  That  the  driver  of  the  truck  was  not 
careful,  that  he  could  have  seen  the  car  had 
he  looked  and  should  have  known  that  the 
car  could  not  be  stopped  in  time  to  avoid 
the  collision,  and  that  he  could  not  make  the 
crossing  safely  ahead  of  the  car. 

"(3)  That  the  driver  of  the  truck  could 
have  avoided  the  accident  by  turning  around 
St.  Charles  avenue,  and  that  he  had  the  last 
clear  chance  to  prevent  collision  but  failed  to 
act." 

"It  is  the  duty  of  the  motorman  or  other 
person  in  charge  of  a  street  car  to  give  way 
to,  and  to  use  due  precaution  to  avoid  collid- 
ing with,  a  fire  engine,  truck,  or  wagon  on  its 
way  [188]  to  extinguish  a  fire  and  save 
property  therefrom,  and  to  hold  himself  in 
readiness  to  avoid  such  collision  when  he 
has  reason  to  anticipate  that  such  an  engine, 
truck,  or  wagon  may  appear,  as  when  he  is 
approaching  a  house  in  which  they  are  kept. 
The  exercise  of  such  precaution  may  be  and 
sometimes  is  required  by  a  rule  or  regulation 


of  the  street  railroad  company,  or  by  ordi- 
nance or  statute."  36  Cyc.  1513. 

The  state  statutes  provides: 

"That  the  officers  and  men  of  the  fire  de- 
partment and  their  apparatus  of  all  kinds, 
when  on  duty,  shall  have  the  right  of  way  to 
any  fire  and  in  any  highway,  street  or  avenue, 
over  any  and  all  vehicles  of  any  kind  except 
those  carrying  the  United  States  mail,"  etc. 
Section  8,  Act  No.  58,  1910,  p.  100. 

Defendant  admits  that  the  fire  apparatus 
had  the  right  of  way.  It  further  admits 
that  the  duties  of  firemen  and  motormen  on 
street  cars  at  crossings  are  nuitters  for  the 
jury  to  consider,  and  for  the  jury  to  deter- 
mine whether  the  care  required  by  the  cir- 
cumstances has  been  exercised  by  those  in 
charge  of  the  colliding  vehicles;  but,  as  has 
just  been  stated,  it  charges  that,  while  due 
care  was  used  by  the  motorman  in  charge  of 
the  car  which  collided  with  the  truck,  those 
in  charge  of  the  truck  were  negligent,  and 
contributed  to  the  accident  which  resulted  in 
their  losses  and  damages. 

The  jury  has  found  to  the  contrary.  They 
have  found  the  rate  of  speed  of  the  street 
car  was  excessive,  under  the  circumstances; 
that  the  motorneer  and  conductor  of  the 
street  car  were  negligent;  and  that  plaintifiTs 
did  not  contribute  negligence,  and  precipitate 
the  accident  of  which  they  complain. 

The  evidence  in  the  record  supports  the 
findings  of  the  jury.  The  speed  of  the  car 
was  negligence;  the  motorman  was  negli- 
gent in  acquiring  the  speed  of  8  to  12  miles 
an  hour  at  the  place  of  collision;  and  de- 
fendant's servants  could  have  avoided  the  ac- 
cident by  the  excercise  of  reasonable  care  and 
diligence.  So  whether  the  plaintiffs  were 
negligent  to  such  an  extent  as  to  have  con- 
tributed towards  the  accident  was  a  question 
[189]  for  the  jury,  and  it  has  decided  they 
were  not. 

The  evidence  shows  that  the  motorman 
was  not  careful;  that  he  did  not  inform  him- 
self as  to  the  rules  of  the  company;  and  he 
did  not  do  those  things  which  a  reasonably 
prudent  person  in  like  circumstances  would 
have  done  to  have  seen  the  danger,  and  to 
have  avoided  it. 

He  disregarded  rule  26  of  the  defendant 
company,  w^hich  reads  as  follows: 

"Approaching  Cro88-8treet8.  Approach  all 
streets  with  care;  and  whenever  practicable, 
with  the  power  off.  Gongs  should  be  rung  be- 
fore reaching  the  intersecting  streets,  or  turn- 
ing a  curve.  In  approaching  paved,  or 
graveled  streets,  motorman  should  have  his 
car  under  control  at  least  one  hundred  feet 
before  reaching  the  street,  and  passing  over 
the  same,"  etc. 

The  motorneer  testifies  that  Calliope  street 
was  not  a  paved  street,  although  the  evidence 
shows  that  that  street,  on  the  lake  side  of 
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St.  Charles  avenue,  is  paved  with  Belgian 
blocks;  and  that  the  street  on  the  river  side 
of  St  Charles  avenue  is  paved  with  square 
blocks.  He  claims  that  paved  streets  are 
only  those  which  are  paved  with  asphaltum. 
There  is  no  excuse  for  such  gross  ignorance 
on  his  part.  Because  he  was  not  approaching 
a  paved  street,  in  his  opinion,  he  did  not  ap- 
proach Calliope  street  with  care,  or  with 
the  power  off.  The  power  was  on  full  as  he 
approached  that  street,  and  the  car  was  go- 
ing between  8  and  12  miles  an  hour.  He 
therefore  did  not  have  his  car  under  control 
at  least  100  feet  before  reaching  Calliope 
street,  and  passing  over  the  same.  He  also 
violated  rule  28  of  the  defendant  company, 
which  reads: 

"All  apparatus  belonging  to  the  fire  depart- 
ment, Charity  Hospital  ambulances,  the 
police,  the  fire  patrol  wagons,  have  the  right 
of  way.  When  any  of  these  vehicles  are  seen 
or  heard  approaching  a  track,  the  motorman 
must  exert  their  best  efforts  to  stop  the  car 
and  give  them  the  right  of  way." 

The  motomeer  testifies  that  he  was  igno- 
rant of  the  fact  that  a  fire  engine  house  was 
located  in  Calliope  street  between  St.  Charles 
[190]  avenue  and  Carondelet  street,  although 
he  had  been  operating  as  a  motomeer  on  St. 
Charles  avenue  for  several  years.  He  should, 
clearly  have  informed  himself  of  the  location 
of  the  houses  of  the  fire  department,  so  as 
to  have  been  in  a  position  to  yield  the  right 
of  way,  should  they  suddenly  appear  while 
answering  a  call  or  alarm  for  fire.  Not 
knowing  that  Calliope  street  was  paved,  or 
that  an  engine  house  was  located  therein,  he 
failed  to  look  for  and  see  the  truck  as  it 
emerged  from  Calliope  street  until  the  horses 
attached  to  the  truck  were  actually  on  the 
roadway  of  the  avenue,  and  he  was  then 
unable  to  slacken  the  rapid  speed  of  the  car 
in  time  to  avoid  striking  the  truck  which  had 
the  right  of  way.  He  testifies  that  he  failed 
to  hear  the  clanging  of  the  gong  which  was 
being  operated  on  the  truck.  This  failure 
on  his  part  was  evidently  due  to  inattention ; 
he  should  have  heard  it,  for  it  was  heard  by 
a  passenger  on  the  rear  platform  of  the  car, 
and  by  a  youth  who  was  in  a  closed  store  at 
the  comer  of  Clio  street  and  St.  Charles 
avenue,  some  300  feet  away.  It  was  also  the 
duty  of  the  conductor  on  the  car  of  the  de- 
fendant company  to  have  heard  the  gong  and 
to  have  notified  the  motomeer,  who  evidently 
was  not  paying  attention  to  his  duty,  so  as 
to  have  avoided  the  accident. 

The  motorneer  testifies  that  he  was  within 
about  75  feet  of  Calliope  street  when  he  saw 
the  truck  for  the  first  time;  and  that  it  was 
impossible  for  him  to  stop  his  car,  going  at 
the  rate  it  was  going,  before  colliding  with 
the  truck ;  and  it  is  argued  that  rule  26,  di- 
recting motormen,  on  approaching  paved  or 
Ann.  Cas.   1918A — ^19. 


graveled  streets  to  have  their  cars  under  con- 
trol at  least  100  feet  before  reaching  the 
street,  and  passing  over  the  same,  was  in- 
tended for  the  guidance  of  motormen,  and 
not  in  the  interest  of  public  safety.  In  con- 
struing this  rule  we  have  held  that  it  was  "a 
measure  of  precaution  against  collision  with 
travelers  upon  the  cross-street."  Wolf  v. 
[191]  New  Orleans  R.  etc.  Co.  133  La.  891, 
63  So.  392. 

The  evidence  shows  Calliope  street  to  be 
a  well-paved  thoroughfare,  which  is  in  con- 
stant daily  use,  although  that  use  is  not  so 
great  at  9  o'clock  in  the  evening. 

The  law  as  stated  in  Nellie  on  Street  Rail- 
ways is: 

"Sec.  394.  That  it  is  negligence  to  run  a 
car  over  a  crossing  in  a  much  traveled  street 
at  a  high  and  dangerous  rate  of  speed,  or 
without  being  on  the  lookout  and  having  the 
car  under  control,  and  using  the  proper 
means  to  stop  it  so  as  to  avoid  a  collision." 

"Sec.  397.  It  is  the  duty  of  the  conductor 
as  well  as  the  motorman,  if  either  hears  the 
sound  of  a  gong  of  a  hose-carriage,  or  by  the 
exercise  of  ordinary  care  might  have  discov- 
ered the  danger  in  time  to  have  averted  the 
collision,  to  use  all  means  at  hand  to  that 
end;  and  the  company  is  responsible  for  the 
negligence  of  either." 

In  the  case  of  Coles  y.  New  Orleans  R.  etc. 
Co.  133  La.  915,  63  So.  401,  we  say: 

"The  jury  decided  both  cases  in  favor  of 
defendant.  The  verdicts  were  unanimous, 
and  the  jurors  were  better  judges  of  the  cred- 
ibility of  the  witnesses  and  of  the  question 
of  ordinary  care  than  we  can  be." 

And,  in  these  cases,  the  verdicts  were 
unanimous,  and  the  jurors  were  better  judges 
of  the  credibility  of  the  witnesses  and  of  the 
question  of  ordinary  care  than  we  can  be; 
and,  after  having  reviewed  the  evidence,  we 
are  unable  to  say  that  the  verdicts  are  not 
in  accordance  with  it. 

The  obligation  which  rests  upon  the  em- 
ployees of  defendant  to  be  on  the  lookout  for 
the  apparatus  of  the  fire  department  is  more 
imperative  than  that  of  the  officers  and  men 
of  the  fire  department  to  be  on  the  lookout 
for  the  apparatus  of  the  car  company.  But, 
apart  from  that  obligation,  we  are  of  opinion 
that  liability  for  the  accident  in  these  cases 
is  fixed  upon  the  defendant,  with  reasonable 
certainty,  by  the  testimony,  mainly,  of  its 
own  witnesses.  The  testimony  in  the  cases 
satisfies  us  that  the  motomeer  was  not  prop- 
erly attending  to  his  duty.  The  captain  of 
the  truck  who  was  seated  beside  the  driver 
[192]  thereof,  the  latter  having  been  injured 
in  the  accident,  testified  that  he  looked  and 
saw  the  approaching  car  at  a  sufficient  dis- 
tance, say  about  200  feet,  from  the  crossing, 
in  which  space  the  motomeer  might  have 
checked  the  car,  if  he  had  been  paying  atten- 
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lion  to  his  duty;  and  the  truck  would  have 
crossed  the  track  in  safety.  The  motorneer, 
evidently,  was  not  keeping  a  proper  lookout 
for  pedestrians  and  other  persons  using  the 
street  crossing.  He  looked  too  late  to  avert 
the  accident,  and  that  was  not  to  look  at  all. 
Shields  y.  Fairchild,  130  La.  648,  58  So.  497. 

It  is  the  duty  of  those  who  operate  street 
cars  to  keep  a  vigilant  watch  for  all  vehicles 
and  persons  on  foot,  either  on  the  track,  or 
moving  towards  it,  and,  on  the  first  appear- 
ance of  danger,  to  stop  the  car  within  the 
shortest  space  of  time  possible. 

The  plaintiffs  in  these  cases  have  proved 
the  nature  of  their  injuries,  respectively,  and 
the  defendant's  share  in  causing  them.  The 
other  circumstances,  contributory  negligence, 
etc.,  which  would  leave  them  without  a  claim, 
are  put  upon  the  defendant  to  prove;  and  it 
has  failed  to  prove  them. 

He  (the  motorneer)  was  as  careless  in  his 
statements  as  he  was  in  his  actions  in  the 
criminal  court,  where  he  was  being  tried  on 
a  charge  there  growing  out  of  this  same  ac- 
cident; he  testified  that  his  car  was  some 
90  feet  from  Calliope  street  when  he  first 
saw  the  horses  of  the  truck;  while  on  the 
trial  of  this  case,  he  stated  the  distance  to 
be  75  feet^  And  it  is  evident  that  he  did  not 
know  where  he  was  at  that  time,  for  he 
says: 

"I  imagine  tliat  that  is  the  spot  where  I 
was  when  I  first  seen  the  truck.  .  .  .  That 
is  why  I  say  it  was  about  in  front  of  that 
church.  .  .  .  No,  sir;  I  couldn't  say  ex- 
actly where  I  was.  There  isn't  a  man  in  the 
world  that  could  say  that,  when  he  is  about 
to  meet  with  an  accident  of  that  kind;  he 
couldn't  say  the  exact  spot  where  he  was  to 
save  liis  life,  because  you  haven't  time  to  look 
out  to  find  out  where  you  are,  when  you  see 
something  coming  out  of  a  street.  ...  I 
simply  judged  where  [193]  I  was,  but  1 
couldn't  state  positively.  I  couldn't  tell  you 
exactly  that  I  was  right  at  that  corner  of 
the  switch.  I  could  not  get  up  here  to  tell 
you  to  a  foot  of  where  I  was.  There  is  no- 
body on  earth  that  can  say  that.  I  know 
very  well  I  can't." 

Again  he  testifies: 

"Well,  I  guess  I  could  stop  that  car,  at  the 
speed  I  was  going,  in  about  95  or  100  feet." 

The  witness  further  says  that  with  about 
10  feet  more  space  he  would  have  succeeded 
in  stopping  the  car.  It  is  quite  evident  that 
had  he  been  paying  attention,  and  had  he 
seen  the  truck  as  it  was  emerging  from  Cal- 
liope street  on  to  the  avenue  tliat  he  would 
have  had  ample  time  in  which  to  have  stopped 
the  car. 

The  motorman  was  not  careful;  he  did  not 
see  the  truck  when  he  ought  to  have  seen 
it.  He  was  disobeying  the  rules  of  the  com- 
pany a  moment  before  the  accident  happened, 
as  well  as  the  state  statute  and  a  municipal 


ordinance;  and  he  was  running  the  car  across 
a  very  busy  street  at  a  very  high  rate  of 
speed. 

The  driver  of  the  truck  was  careful,  for 
the  captain,  who  was  seated  beside  him, 
looked  up  and  down  the  avenue  and  saw  the 
car  approaching,  and  recognized  that  there 
was  ample  time  for  the  truck  to  get  across 
the  street  if  the  motorman  obeyed  the  rulea 
of  the  company  and  the  city  ordinance  on 
the  subject. 

Plaintiffs  have  asked  for  amendments  of 
the  judgment  in  each  case,  in  the  amounts 
awarded,  and  by  being  allowed  interest.  Tho 
judgments  will  be  amended  by  allowing  in- 
terest. 

George  H.  Trover  was  a  man  of  family,  52 
years  of  age  at  the  time  of  his  death,  of 
good  habits,  enjoying  good  health,  and  earn- 
ing a  salary  of  $75  per  month  as  tillcrman. 
He  was  thrown  from  the  fire  truck  while  in 
the  discharge  of  his  duties,  and  was  ren- 
dered unconscious.  He  died  within  a  few 
hours  after  the  accident  without  having  been 
[194]  restored  to  consciousness.  By  his 
death,  his  wife  and  children  were  deprived 
of  the  love  and  care  of  their  natural  protector 
and  helper;  and  they  are  entitled  to  be  re- 
stored to  that  same  condition  in  so  far  as 
money  can  compensate  them  for  their  loss. 
!rhey  also  suffered  in  anguish  of  spirit  and 
feeling  by  his  untimely  death,  and  they  are 
entitled  to  damages  therefor.  The  jury-s 
award  of  $10,000  to  the  widow  and  $1,000  to 
each  of  the  minor  cliildrcn  is  approved. 

Mr.  Cahill,  the  driver  of  the  truck,  was  20 
years  of  age  at  the  time  of  the  accident.  He 
was  thrown  violently  from  his  seat  on  the 
truck,  and  was  rendered  unconscious.  He 
was  confined  in  a  hospital  and  at  home  for 
several  months,  but  by  skillful  treatment  he 
has  been  restored  to  health.  The  judgment 
for  $3,000  in  his  favor  will  not  be  disturbed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgments  appealed  from  be 
amended  by  allowing  interest  from  the  date 
of  said  judgments;  and,  as  thus  amended, 
they  are  aflirmed. 

Rehearing  denied  April  3,  1916. 


KOTE. 

Care  Required  of  Driver  of  Street  Oar 
or  Other  Vehicle  to  Avoid  OolUsioa. 
with  Fire  Apparatas* 

Generally,  290. 

Yielding  Right  of  Way,  292. 

Duty  as  to  Passenger  on  Street  Car,  293. 


Oenerally. 

It  is  the  purpose  of  this  note  to  consider 
the  cases  treating  of  the  care  required  by  the 


BOYLAK  ▼.  HEW  ORLEANS  R.  ETC.  CO. 

139  La.  ISS. 


291 


driver  of  a  street  car  or  other  yehicle  to 
iToid  a  collision  with  iire  apparatus.  The 
cases  diseussiDg  the  correlative  question  of  the 
care  required  of  a  driver  of  fire  apparatus  to 
SToid  collision  with  a  street  car  or  other 
vehiele  are  reviewed  in  the  note  to  Spellman 
T.  Metropolitan  8t.  R.  Co.  Ann.  Cas.  1913E 
230.  The  validity  of  a  statute  giving  par- 
ticular vehicles  the  right  of  way  in  the 
streets  is  considered  in  the  note  to  Louisville 
R.  Co.  V.  Louisville  F.  etc.  Assoc.  Ann.  Cas. 
1915A  89. 

It  seems  to  be  the  rule  that  the  driver  of  a 
street  ear  or  other  vehicle  is  required  to  use 
guch  care  to  avoid  a  collision  with  fire  appa- 
ratus as  an  ordinarily  prudent  person  would 
nse  under  the  circumstances.  Chicago  City 
R.  Co.  V.  McDonough,  221  111.  69,  77  N.  E. 
577;  Quinn  v.  Dubuque  St.  R.  Co.  (la.)  94 
N.  W.  476;  Flynn  v.  Louisville  R.  Co.  110 
Kv.  662,  62  8.  W.  490;  Coles  v.  New  Orleans 
R.  etc.  Co.  133  La.  915,  63  So.  401;  Garrity 
f.  Detroit  Citizens'  St.  R.  Co.  112  Mich.  369, 
70  y.  W.  1018,  4  Detroit  Leg.  N.  46,  37 
L.R.A.  529;  Burleigh  v.  St.  Louis  Transit 
Co.  124  Mo.  App.  724,  102  S.  W.  621 ;  Duffghc 
V.  Metropolitan  St.  R.  Co.  109  App.  Div.  603, 
96  X.  Y.  S.  324,  affirmed  187  N.  Y.  622,  79 
X.  E.  1104.  Thus  where  it  appeared  that  a 
fireman  was  injured  by  reason  of  a  collision 
between  the  fire  apparatus  on  which  he  was 
riding  and  a  street  car,  and  that  the  fireman 
was  somewhat  negligent,  it  was  held  that  if 
the  motorman  of  the  street  car  knew  or  by 
ordinary  care  could  have  known  of  the  fire- 
man's peril)  it  was  his  duty  to  have  used  all 
ordinary  care  to  have  prevented  the  collision, 
and  for  his  failure  to  do  so  the  company 
would  be  liable.  Flynn  v.  Louisville  R.  Co. 
supra.  See  also  Birmingham  R.  etc.  Co.  v. 
Baker,  132  Ala.  507,  31  So.  618. 

It  is  generally  held  to  be  negligence  for  a 
street  car  to  approach  an  intersecting  street 
at  a  high  rate  of  speed  as  a  consequence  of 
which  there  is  a  collision  between  it  and  fire 
apparatus  approaching  on  the  intersecting 
street.  Chicago  City  R.  Co.  v.  McDonough, 
221  ni.  69,  77  N.  E.  677;  Burleigh  v.  St. 
Uuis  Transit  Co.  124  Mo.  App.  724,  102 
S.  W.  621;  Geary  v.  Metropolitan  St.  R.  Co. 
73  App.  Div.  441,  77  N.  Y.  S.  64.  And  see 
the  reported  case.  See  also  New  York  v. 
Metropolitan  St.  R.  Co.  90  App.  Div.  66,  86 
N.  Y.  S.  693,  affirmed  182  N.  Y.  636,  76  Ni 
E.  1123. 

So  the  motorman  of  a  street  car  is  required 
to  use  reasonable  care  in  maintaining  a  prop- 
er lookout  to  discover  approaching  fire  ap- 
paratus. Burleigh  v.  St.  Louis  Transit  Co. 
124  Mo.  App.  724,  102  S.  W.  621 ;  Michael  ▼. 
Kansas  City  Western  R.  Co.  161  Mo.  App. 
53,  143  8.  W.  67 ;  Geary  ▼.  Metropolitan  St. 
R.  Co.  73  App.  Div.  441,  77  N.  Y.  S.  64; 
New  York  v.  Metropolitan  St.  R.  Co.  90  App. 


Div.  66,  85  N.  Y.  S.  693,  affirmed  182  N.  Y. 
536,  75  N.  E.  1128.  And  see  the  reported 
case.  Thus  where  the  motorman  of  a  street 
car  by  the  use  of  ordinary  care  could  have 
discovered  approaching  fire  apparatus  in  time 
to  avert  a  collision  with  it,  the  street  car 
company  is  liable  for  injuries  to  a  fireman 
on  the  fire  apparatus  caused  by  the  collision. 
Burleigh  v.  St.  Louis  Transit  Co.  supra. 

In  New  York  v.  Metropolitan  St.  R.  Co.  90 
App.  Div.  66,  86  N.  Y.  S.  693,  affirmed  182: 
N.  Y.  536,  75  N.  E.  1128,  an  action  waa 
brought  against  a  street  car  company  by  a 
municipality  to  recover  for  damage  to  a  hook 
and  ladder  truck  owned  by  the  plaintiff  by 
reason  of  a  collision  with  a  street  car  owned 
by  the  defendant.  In  holding  that  it  was  the 
duty  of  the  servants  in  charge  of  the  car,  not 
only  to  use  due  care  to  prevent  a  qollision 
when  it  was  imminent,  but  also  to  use  due* 
care  before  danger  was  imminent,  the  court 
said:  "Counsel  for  the  defendant  also  re- 
quested the  court  to  instruct  the  jury  that 
'all  that  was  required  of  the  motorman  at  the 
time  that  he  apprehended  danger  was  to  use 
ordinary  care  to  bring  his  car  to  a  stop.* 
This  request  was  also  refused  and  defendant 
excepted.  We  think  it  was  properly  refused. 
If  granted  it  might  have  misled  the  jury  into 
believing  that  the  defendant  was  not  respon- 
sible if  the  motorman  used  ordinary  care  to 
stop  the  car  at  the  time  he  apprehended  dan- 
ger, even  though  the  danger  was  caused  by 
his  previous  negligence.  .  .  .  Counsel  for 
the  defendant  also  excepted  to  the  refusal 
of  the  court  to  instruct  the  jury  that  'if  at 
the  time  that  the  motorman  saw  the  danger 
he  applied  the  reverse,  acting  in  the  belief 
that  that  was  the  best  method  of  stopping  the 
car,  the  defendant  cannot  be  found  guilty  of 
negligence  because  the  motorman  did  not 
apply  the  brake.'  This  request  was  techni- 
cally correct;  but  if  granted  it  might  have 
misled  the  jury.  While  the  defendant  would 
not  be  liable  for  an  error  of  judgment  on  the 
part  of  the  motorman  with  reference  to  the 
best  method  of  stopping  the  car  when  the 
danger  of  collision  was  imminent,  yet  the 
defendant  might  w^Il  be  liable  on  the  evidence 
before  us  for  negligence  on  the  part  of  the 
motorman  prior  to  the  time  he  discovered  or 
saw  the  danger.  The  evidence  on  which  the 
plaintiff  bases  its  claim  of  negligence  on  the 
part  of  the  defendant  is  not  so  much  that  the 
motorman  did  not  do  the  right  thing  to  pre- 
vent the  collision  when  it  was  imminent,  as 
in  his  previous  conduct  in '  approaching  the 
crossing  at  a  high  rate  of  speed  without  hav- 
ing his  car  under  control  so  as  to  be  able 
to  stop  it  quickly,  and  without  keeping  a 
proper  lookout  to  discover  the  approach  of 
the  truck  or  signals  thereof." 

In  determining  whether  a  motorman  exer- 
cised due  care  in  avoiding  a  collision  withi 
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fire  apparatus  he  cannot  be  assumed  to  have 
acted  with  reference  to  or  on  reliance  on 
rules  ol  a  fire  department  intended  for  the 
guidance  of  its  members  and  issued  only  to 
them.  McBride  v.  Des  Moines  City  R.  Co. 
134  la.  398,  109  N.  W.  618. 

In  McKernan  v.  Detroit  Citizens'  St.  B. 
Co.  138  Mich.  619,  101  N.  W.  812,  11  Detroit 
Leg.  N.  685,  68  L.K.A.  347,  the  action  was, 
against  a  street  railway  company  to  recover 
damages  sustained  by  a  fireman  as  a  result 
of  the  collision  of  one  of  the  defendant's  cars 
with  a  fire  engine  just  as  the  latter  had 
emerged  from  the  engine  house.  It  appeared 
that  a  rule  pf  the  company  provided  that 
'^motormen  .  .  .  when  passing  by  engine 
houses,  must  not  go  faster  than  four  miles 
an  hour."  In  construing  the  rule  and  its 
effect  in  relation  to  the  company's  duty  to 
the  public  and  to  the  plaintiff,  the  court  said : 
''The  circuit  judge  apparently  construed  the 
rule  above  quoted  as  imposing  no  obligation 
upon  the  motorman  to  approach  the  engine 
house  at  a  reduced  rate  of  speed,  but  was  of 
the  opinion  that  the  four-mile  limit  was  fixed 
for  the  period  of  time  when  the  car  was  actu- 
ally passing  the  forty-two  feet  in  front  of 
the  engine  house.  We  think  such  a  construe* 
tion  renders  the  rule  wholly  ineffectual  to 
accomplish  any  good.  As  pointed  out  by 
plaintiff's  counsel,  if  the  west  line  of  this 
engine  house  had  been  reached  by  the  car 
with  no  apparatus  coming  out  of  the  house, 
the  safety  of  all  concerned  would  have  been 
best  assured  by  the  car  being  speedily  re- 
moved from  in  front  of  the  engine  house. 
The  real  purpose  of  this  rule  was  evidently 
to  challenge  the  attention  of  defendant's  em- 
ployees to  the  necessity  of  approaching  the 
«ngine  house  with  the  car  under  control,  and 
fixing  a  speed  of  four  miles  an  hour  as  a 
«afe  limit.  The  existence  of  this  rule  did 
not  add  to  the  defendant's  obligations  to  the 
public.  ...  If,  however,  knowledge  of 
this  rule  was  possessed  by  the  plaintiff,  this 
might  have  a  distinct  bearing  upon  the  ques^ 
tion  of  his  contributory  negligence." 

In  Richmond  R.  etc.  Co.  v.  Garthright,  92 
Va.  627,  24  S.  E.  267,  53  Am.  St.  Rep.  839,  32 
L.R.A.  220,  it  was  held  to  be  gross  negligence 
in  a  street  railway  company  to  overcrowd  and 
load  down  its  cars  with  passengers  beyond 
any  reasonable  and  proper  limit,  so  that  the 
«ars  could  not  be  controlled  and  stopped  in 
approaching  an  intersecting  street  in  time  to 
avert  a  collision  with  fire  apparatus  on  the 
intersecting  street. 

Yielding  Bight  of  Way. 

Where  by  an  ordinance  or  statute  fire  ap- 
paratus is  given  the  right  of  way  over  vehi- 
cles, the  driver  and  other  persona  on  the 
apparatus  have  a  right  to  assume  that  the 


drivers  of  other  vehicles  will  conform  to  the 
ordinance  or  statute.  And  the  latter  must 
anticipate  that  the  persons  in  charge  of  the 
fire  apparatus  will  govern  themselves  accord- 
ingly. Indianapolis  Traction^  etc.  Co.  v. 
Hensley  (Ind.)  115  N.  E.  934;  Indianapolis 
Traction,  etc.  Co.  v.  Beck,  67  Ind.  App,  27, 
108  N.  B.  153;  McBride  v.  Des  Moines  City 
R.  Co.  134  la.  398,  109  N.  W.  618;  Dole  v. 
New  Orleans  R.  etc.  Co.  121  La.  945,  46  So. 
929,  19  L.R.A.(N.S.)  163;  Theisen  v.  Detroit 
United  Ry.  163  Mich.  68,  127  N.  W.  708,  17 
Detroit  Leg.  N.  782;  Warren  v.  MendenhaU, 
77  Minn.  145,  79  N.  W.  661,  foUotoed  in  Cam- 
eron V.  MendenhaU,  80  Minn.  150,  83  N.  W. 
40;  O'Neill  v.  St.  Louis  Transit  Co.  108  Mo. 
App.  463,  83  N.  W.  990;  Green  v.  United 
Rys.  Co.  166  Mo.  App.  14,  146  S.  W.  861; 
Geary  v.  Metropolitan  St.  R.  Co.  84  App.  Div. 
514,  82  N.  Y.  S.  1016;  Duffghe  v.  Metropoli- 
tan St.  R,  Co.  109  App.  Div.  603,  96  N.  Y.  S. 
324,  affirmed  187  N.  Y.  622,  79  N.  E.  1104; 
New  York  v.  Metropolitan  St.  R.  Co.  182  N. 
Y.  636,  75  N.  E.  1128,  affirming  90  App. 
Div.  66,  85  N.  Y.  S.  693;  Oklahoma  R.  Co.  v. 
Thomas  (Okla.)  164  Pac.  120;  Sutter  v.  Mil- 
waukee Board  of  F.  Underwriters,  164  Wis 
632,  160  N.  W.  67,  1034. 

And  it  has  been  held  that  a  violation  of  the 
duty  imposed  by  an  ordinance  on  others  using 
the  street  to  yield  the  right  of  way  for  the 
passage  of  fire  apparatus,  constitutes  n^li- 
gence  per  se.  Indianapolis  Traction,  etc.  Co. 
V.  Hensley  (Ind.)  116  N.  E.  934. 

In  McBride  v.  Des  Moines  City  R.  Co.  134 
la.  398,  109  N.  W.  618,  an  action  was 
brought  to  recover  damages  for  the  death  of  a 
fireman  as  a  result  of  a  collision  between  a 
car  and  a  hose  wagon  on  which  the  firemau 
was  riding.  There  was  an  ordinance  provid- 
ing that  apparatus  of  the  fire  department 
while  going  to  and  from  a  fire  should  have  the 
right  of  way.  In  discussing  the  ordinance  as 
affecting  the  degree  of  care  on  the  part  of  the 
motorman  as  to  the  fireman  on  the  hoee 
wagon  to  avoid  a  collision  the  court  said: 
''While  the  ordinance  does  not  require  a  high- 
er degree  of  care  on  the  part  of  the  motor- 
man  with  reference  to  the  fireman  on  the  hose 
wagon  than  with  reference  to  any  other  per- 
son, it  would  charge  the  motonnan  with 
knowledge  of  a  fact  very  material  in  deter- 
mining whether  he  exercised  the  care  required 
under  the  circumstances." 

Under  an  ordinance  imposing  a  fine  on  any 
one  obstructing  the  passage  of  fire  apparatus 
along  the  streets  the  civil  liability  of  a  per- 
son violating  the  ordinance  to  one  injured  as 
ta  oonsequence  of  the  violation  does  not  depend 
on  the  intent  of  the  person  violating  the 
ordinance,  but  his  liability  is  established  by 
proof  of  negligence  on  his  part.  Indianapolis 
Traction,  etc.  Co.  t.  Hensley  (Ind.)  105  N. 
E.  474;   Indianapolis  Traction,  etc  Co.  t. 
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Hensley  (Ind.)  115  N.  £.  934.  But  it  has 
been  held  that  where  the  geirants  in  charge 
of  an  electric  car  did  not  hear  the  signals 
given  by  the  approaching  fire  apparatus  and 
did  not  see  a  passing  fire  engine  because  of 
the  darkness  they  were  not  negligent  in  fail- 
ing to  yield  the  way  to  a  hose  cart  following 
the  engine  although  an  ordinance  required 
that  fire  apparatus  be  given  the  way  over 
other  vehicles.  Wood  v.  New  Orleans  R.  etc. 
Co.  117  La.  119,  8  Ann.  Gas.  983,  41  So.  436. 

The  drivers  of  fire  apparatus  have  a  right 
to  rely  on  the  custom  of  drivers  of  street  cars 
and  other  vehicles  to  yield  them  the. right 
of  way.  Olson  ▼.  Citizens'  R.  Co.  152  Mo, 
426,  64  S.  W.  470;  Toledo  R.  etc.  Co.  v.  Ward, 
25  Ohio  Cir.  Ct.  Rep.  399;  Hanlon  v.  Mil- 
waukee Electric  R.  etc.  Co.  118  Wis.  210,  95 
N.  W.  100.  And  so  it  seems  have  they  a 
right  to  rely  on  the  rule  of  a  street  car  com- 
pany requiring  its  cars  to  yield  the  right  of 
way  to  the  fire  department.  Chicago  City 
R.  Co.  V.  McDonough,  221  111.  69,  77  N.  E. 
577.    And  see  the  reported  case. 

In  Dole  V.  New  Orleans,  etc.  Co.  121  La. 
945,  46  So.  929,  19  L.R.A.(N.S.)  623,  it  ap* 
peared  that  an  ordinance  required  the  users  of 
the  street  to  hold  themselves  in  readiness  to 
yield  the  right  of  way  to  fire  apparatus.  It 
was  held  that  a  motorman  had  reason  to  an- 
ticipate the  appearance  of  fire  apparatus 
when  he  approached  a  fire  house  and  that 
driving  his  car  at  a  high  rate  of  speed  when 
approaching  a  fire  house  and  failing  to  keep  a 
proper  lookout  so  that  he  failed  to  see  the 
signal  given  for  the  appearance  of  the  fire 
apparatus  from  the  engine  house  constituted 
negligence. 

It  has  been  held  that  it  is  the  duty  of  the 
driver  of  an  electric  car  or  other  vehicle  to 
yield  the  right  of  way  to  fire  apparatus  in  the 
absence  of  a  statutory  or  a  municipal  require- 
ment to  that  effect.  Michael  v.  Kansas  City 
Western  R.  Co.  161  Mo.  App.  63,  143  S.  W. 
67.  See  also  Qreen  v.  United  Rys.  Co.  165 
Mo.  App.  14,  145  S.  W.  861.  But  it  has  also 
been  held  that  in  the  absence  of  a  custom  or 
statute  to  the  contrary  the  driver  of  a  street 
car  or  other  vehicle  need  not  yield  the  right 
of  way  to  fire  apparatus.  Knox  v.  North 
Jersey  St.  R.  Co.  70  N.  J.  L.  347,  1  Ann.  Cas. 
164,  67  Atl.  428,  wherein  the  court  said: 
'The  rule  of  the  road,  4rith  relation  to  vehi- 
cles approaching  a  street  crossing,  is  that 
the  first  to  reach  the  crossing,  traveling  at  a 
reasonable  rate  of  speed,  has  the  right  to  pasa 
over  first.  Electric  R.  Co.  ▼.  Miller,  59  K.  J. 
L.  423;  Earle  v.  Consolidated  Traction  Co.  64 
K.  J.  L.  573.  This  rule  is  a  part  of  the  com- 
mon law  of  the  state  and  applies  to  vehicles 
of  every  character.  It  may  be  conceded  that 
the  importance  of  having  a  fire  engine  or 
truck  reach  its  destination  as  speedily  as 
possible  makes  it  advisable  that  it  should  be 


given  superior  rights  in  the  public  streets, 
and  that  trolley  cars  and  other  vehicles 
should  be  required  to  yield  it  the  right  of 
way  at  street  crossings.  Such  a  right  may 
be  granted  by  legislative  enactment,  and,  to 
some  extent  at  least,  by  municipal  regulation. 
It  may  also,  perhaps  (although  this  we  do  not 
decide) ,  grow  out  of  a  custom  existing  in  the 
particular  locality  where  it  is  sought  to  be 
exercised.  It  is  not  within  the  power  of  the 
courts  to  confer  it  by  judicial  decision." 

Under  a  statute  giving  a  fire  insurance 
patrol  the  same  right  of  way  that  is  given 
to  the  fire  department  of  a  city  but  providing 
that  nothing  in  the  statute  shall  justify  any 
interference  with  the  fire  department  in  the 
performance  of  its  duties,  the  obligation  of 
the  officers  and  men  of  the  patrol  in  respond- 
ing to  a  fire  alarm  to  be  on  the  lookout  for 
the  fire  apparatus  is  more  imperative  than 
is  that  of  the  officers  and  men  of  the  fire 
department  to  be  on  the  lookout  for  the 
apparatus  of  the  patrol.  Coleman  v.  New  Or- 
leans F.  Ins.  Patrol,  122  La.  626,  16  Ann. 
Cas.  1217,  48  So.  330,  21  L.R.A.(N.S.)    810. 

Duty  as  to  Passenger  on  Street  Car, 

As  to  a  passenger  on  a  street  car  the  per- 
sons having  control  of  the  car  must  exercise  a 
high  degree  of  care  to  avoid  injuring  him 
by  reason  of  a  collision  with  fire  apparatus. 
Olsen  V.  Citizens'  R.  Co.  152  Mo.  426,  64  S. 
W.  470;  Williamson  v.  St.  Louis,  etc.  R.  Co. 
133  Mo.  App.  375,  113  S.  W.  239;  Heucke  v. 
Milwaukee  City  R.  Co.  69  Wis.  401,  34  N.  W. 
243.  Thus  in  Olsen  v.  Citizens'  R.  Co.  supra, 
in  discussing  the  degree  of  care  owed  by  the 
servants  of  a  street  railway  to  avert  injuries 
to  a  passenger  by  reason  of  a  collision  be- 
tween the  car  on  which  he  was  riding  and 
fire  apparatus,  the  court  said:  "The  duty 
which  defendant  owed  to  plaintiff,  who  was 
its  passenger,  was  to  use  every  effort  that  a 
very  prudent  person  would  have  exercised 
under  the  circumstances  to  have  averted  in- 
jury from  plaintiff.  This  duty  was  not  re- 
stricted solely  to  the  gripman.  It  devolved 
upon  the  conductor  also.  If  the  conductor 
heard  as.  plaintiff  heard  the  fire  gong  and 
shouts,  and  his  car  seemed  to  be  approaching 
a  fire,  it  was  his  duty  to  eo-operate  with  the 
motorman  in  avoiding  the  collision." 

In  Heucke  v.  Milwaukee  City  R.  Co.  69 
Wis.  401,  84  N.  W.  243,  the  action  was 
against  a  street  railway  company  to  recover 
damages  for  injuries  sustained  by  the  plain- 
tiff as  the  result  of  a  collision  between  fire 
apparatus  and  the  car  on  which  he  was  rid- 
ing. In  discussing  the  degree  of  care  owed 
by  the  defendant  to  its  passengers  to  avoid 
injuring  them  by  reason  of  a  collision  the 
court  said:  "The  court  instructed  the  jury 
that  it  was  the  duty  of  the  driver  of  a  street 
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car  to  exercise  the  highest  degree  of  care,  to 
avoid  any  collision  or  accident;  that  his  first 
and  highest  duty  was  to  secure  the  safety 
of  hia  passengers,  and,  to  do  that,  he  should 
exercise  all  the  care  that  prudence  might 
suggest  in  looking  about  and  listening,  so  as 
to  assure  himself  that  his  track  was  clear 
and  safe;  that  this  duty  was  greater  at  a 
street  crossing  than  at' other  ordinary  places. 
We  do  not  think  that  this  was  holding  the 
defendant  to-^  a  stricter  responsibility  in  its 
business  than  the  law  imposes.  The  defend- 
ant was  surely  bound  to  exert  the  utmost 
care  and  prudence  in  carrying  its  passengers, 
and  is  responsible  for  a  slight  want  of  that 
care  which  a  careful  and  vigilant  man  would 
observe  imder  the  like  circumstances,  and  in 
the  management  of  such  business.  It  was 
certainly  bound  to  employ  drivers  for  its 
cars  who  would  exercise  due  care,  and  look 
about  them,  and  listen  and  take  all  precau- 
tions to  avoid  collisions,  which  a  prudent 
man  would  do.  'The  utmost  care  and  dili- 
gence,' 'the  highest  degree  of  care  and  dili- 
gence,' are  expressions  to  measure  the  care 
and  diligence  which  a  prudent  man  would 
exert  in  that  business  under  like  circum- 
stances. The  rule  required  that  the  car  driver 
should  exercise  the  utmost  care  for  the  safe- 
ty of  the  passengers  in  the  car;  should  be 
vigilant  and  careful,  to  avoid  collisions  with 
all  vehicles  upon  the  track,  especially  at 
crossings.  This  was  no  more  care  than  every 
prudent  man  would  exert  for  the  safety  of 
the  passengers,  who  are  carrying  on  such 
business.  When  the  charge  is  considered  with 
reference  to  the  facts  disclosed  by  the  evi- 
dence, and  the  particular  act  of  negligence 
complained  of,  it  will  be  found  unobjection- 
able. It  would  seem  that  the  jury  were  war- 
ranted in  finding  that  the  driver  in  this  case 
was  guilty  of  gross  carelessness,  if  he  failed 
to  look  north  as  he  came  to  Fourth  street,  to 
see  if  anything  was  approaching  from  that 
direction  with  which  he  was  in  danger  of 
colliding.  The  fact  that  the  driver  was 
vigilant  or  cautious  before  he  reached  Fourth 
street  was  quite  immaterial  to  the  inquiry, 
llie  most  ordinary  prudence  would  indicate 
that  he  should  give  attention  to  his  duties, 
and  be  vigilant  at  the  crossing  of  Fourth 
street    This  is  too  plain  for  argument." 


BO  WE 

T. 
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South  Dakota  Supreme  Courts— March  27, 

1015. 

85  8.  rale.  201,'  161  N.  W.  1001. 


DeAth  by  Wrorngf nl  Act  —  Defenses  — 
Release  by  Injured  Person. 

Laws  1909,  c.  301,  §  1,  declares  that,  when- 
ever the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default  such  as 
would  have  entitl^  the  party  to  maintain  an 
action  and  recover  damages,  then  the  corpora- 
tion or  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  in 
an  action  for  damages  notwithstanding  the 
death  of  the  person  injured.  Section  3  pro- 
vides that  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  wife,  or  husband,  or 
children,  or,  if  there  be  neither  of  them,  then 
for  the  parents  and  next  of  kin  of  the  person 
whose  death  shall  be  so  caused.  It  is  held 
that,  where  a  husband  who  was  injured  ex- 
ecuted a  release  to  the  wrongdoer  before  bis 
death,  an  action  might  be  maintained  for  the 
benefit  of  the  dependent  wife,  children,  or 
next  of  kin,  for  the  statute  creates  a  wholly 
new  "cause  of  action,"  which  consists  of  a 
right  belonging  to  one  person  and  some 
wron^ul  act  or  omission  by  another  by  which 
the  right  has  been  violated,  and  the  provision 
with  respect  to  the  right  of  the  injured  per- 
son to  maintain  an  action  merely  requires 
that  the  wrong  in  the  first  instance  should 
give  rise  to  a  cause  of  action. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Codington 
county:     Sherwood,  Judge. 

Action  by  Jessie  Rowe,  plaintiff,  against 
O.  H.  Richards  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Atfibmid. 

• 

J.  G.  McFarland  and  MoFarland  d  Johnmm 
for  appellants. 
Bherin  d  Sherin  for  respondent. 

[203]  Whiting,  J.— Plaintiff,  the  widow  of 
one  Wm.  D.  Rowe  [204]  and  the  administra- 
trix of  his  estate,  brought  this  action,  under 
the  provisions  of  chapter  301,  Laws  1909, 
and  sought  to  recover  damages  which  she 
and  her  child,  as  widow  and  surviving  child, 
suffered  through  the  death  of  the  husband 
and  father,  which  death  was  alleged  to  have 
been  occasioned  by  the  negligent  acts  of  de- 
fendants. Defendants  alleged  that  the  de- 
ceased, after  receiving  the  injury  from  which 
he  afterwards  died,  settled  for  such  injury 
with  one  of  the  defendants  and  executed  a 
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full  release  of  all  damages  occasioned  by 
the  alleged  negligent  acts.  This  allegation  of 
the  answer  was  demurred  to;  the  demurrer 
was  sustained;  and  it  is  from  the  order 
sustaining  same  that  this  appeal  was  taken. 
Hie  sole  question  presented  to  us  is:  Does 
saeh  settlement  with,  and  release  by,  the  de- 
ceased bar  the  right  to  bring  this  action? 

This  cause  has  been  before  us  upon  a  form- 
er appeal;  our  opinion  upon  the  questions 
then  raised  being  found  in  Rowe  v.  Richards, 
32  S.  D.  66,  142  N.  W.  664,  L.R.A.1915E  1069. 
In  such  opinion  will  be  found  the  following 
statement  without  the  present  italicizing: 

^^While  not  necessary  to  a  decision  in  this 
tase,  in  order  to  prevent  confusion  in  the 
future  relative  to  the  cause  of  action  growing 
out  of  injuries  to  the  person  and  the  cause 
of  action  based  upon  death  by  negligence, 
it  might  be  well  to  state  that  theee  two  causes 
of  action  do  not  conflict  with  each  other,  nor 
do  they  merge  upon  the  death  of  the  injured 
parties;  neither  ia  the  prosecution  or  satis- 
faction of  either  a  bar  to  t?^  prosecution  and 
recovery  on  the  other.** 

Appellants  contend  that,  owing  to  the  fact 
that  it  was  unnecessary  for  this  court  to 
to  make  the  above  statement  and  adopt  the 
rule  therein  announced  in  order  to  determine 
the  questions  than  before  us,  what  was  so 
stated  did  not  become  the  law  of  this  case, 
and  they  urge  upon  us  a  further  considera- 
tion of  the  question  now  presented.  We  wel- 
come this  opportunity  of  giving  to  this  ques- 
tion that  full  consideration  and  discussion 
which  its  importance  demands,  not,  however, 
conceding  that  it  did  not  receive  a  very  full 
and  careful  consideration  at  the  time  this 
<!au8e  was  before  us  upon  the  former  appeal. 

Chapter  301,  Laws  1909,  is  almost  identi- 
cal in  language  with  statutes  to  be  found  in 
most  of  the  states,  which  statutes  are  com- 
monly designated  as  Lord  Campbell  Acts,  in 
[205]  recognition  of  the  fact  that  they  are 
all  copied  more  or  less  closely  after  the 
original  English  statute  known  as  the  Lord 
Campbell  Act.  Our  statute,  so  far  as  ma- 
terial to  our  present  discussion,  is  as  fol- 
lows : 

"Section  1.  Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or 
default,  and  the  act,  neglect  or  default  is 
such  as  would  (if  death  had  not  ensued), 
luive  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case,  the 
corporation  which,  or  the  person  who,  would 
liave  been  liable,  if  death  had  not  ensued, 
•  .  .  sliall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
son injured.     ... 

"Sec.  3.  Every  such  action  shall  be  for 
the  exclusive  benefit  of  the  wife  or  husband 
and  children,  or  if  there  be  neither  of  them, 
then  of  the  parents  and  next  of  kin  of  the 


person  whose  death  shall  be  so  caused;  and 
it  shall  be  brought  in  the  name  at  the  per- 
sonal representative  of  the  deceased  person; 
and  in  every  action  the  jury  may  give  such 
damages,  not  exceeding  in  any  case  ten 
thousand  dollars  ($10,000.00),  as  they  may 
think  proportionate  to  the  pecuniary  injury 
resulting  from  such  death  to  the  persona 
respectively  for  whose  benefit  such  action 
shall  be  brought." 

Appellants  quote  from  the  notes  found  in 
27  L.n.A.(N.S.)  176,  in  support  of  the  claim 
that  this  contention  is  "supported  ...  by 
all  the  cases  that  we  have  been  able  to  find, 
where  the  precise  question  was  raised  under 
a  statute  similar  to  our  chapter  301."  It 
must  be  acknowledged  that  a  large  number, 
and  perhaps  a  majority,  of  the  cases  wherein 
this  precise  question  was  imder  consideration, 
have  held  in  accord  with  appellants'  view, 
but  to  so  acknowledge  comes  far  short  of 
conceding  that  the  weight  of  authority  sup- 
ports such  view — one  holding,  backed  by  rea- 
soning that  is  cogent,  may  be  sufiicient  to 
outweigh  any  number  of  opinions  wherein  the 
argument,  even  though  forcible,  lacks  that 
convincing  power  that  forces  conviction.  To 
our  minds,  in  every  case  wherein  the  court, 
construing  a  statute  similar  to  ours,  has 
held  that  an  injured  party  could  release  the 
wrongdoer  from  any  liability  for  damages 
that  might  result  to  his  next  of  kin  from  his 
death,  the  reasoning  of  the  court,  so  far  at 
least  as  it  bore  upon  this  particular  ques- 
tion, lacks  both  in  [206]  cogency  and  logic. 
It  will  be  our  endeavor  herein,  not  to  take  up 
each  case  so  holding  and  point  out  wherein 
the  reasoning  is  open  to  criticism,  but,  start- 
ing as  a  premise  from  one  proposition  upon 
which  the  vast  majority  of  the  courts  and 
law  writers  are  agreed,  to  demonstrate,  not 
only  the  correctness  of  such  premise,  but, 
through  a  course  of  reasoning  which  it  seems 
to  us  possesses  at  least  the  elements  of  cogen- 
cy, to  demonstrate  the  correctness  of  the  state- 
ment quoted  from  our  former  opinion. 

.  Preliminary  to  such  discussion,  and  to 
throw  some  light  upon  the  intent  of  the  leg- 
islative bodies  when  passing  these  statutes, 
it  may  be  of  interest  to  inquire  into  the  con- 
ditions that  gave  rise  to  such  statutes.  Why 
was  it  found  necessary,  either  in  this  country 
or  England,  to  enact  any  statute  such  as  the 
one  before  us?  It  was  because  of  the  fact 
that  during  the  evolution  of  that  great  and. 
in  most  respects,  grand  body  of  established 
law  evolved  by  the  early  jurists  of  these 
countries,  such  jurists  were  obsessed  with  the 
idea  that  a  money  value  could  not  be  placed 
upon  human  life;  and  it  followed  that,  inas- 
much as  there  can  be  no  legal  injury  where 
there  is  no  recognizable  damage  therefor,  the 
courts  held,  as  stated  by  Lord  Ellenborough. 
in  Baker  v.  Bolton,  1  Gomp.  403:     "In  a 
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civil  court  the  death  of  a  human  being  can- 
not be  complained  of  as  an  injury."  While 
it  would  be  the  limit  of  absurdity  to  eay 
that  any  person  could  have  a  right  of  action 
for  his  own  death,  yet  it  was  just  as  absurd 
to  say  that  damages  flowing  from  an  injury 
which  a  wife  or  child  may  suffer  through 
the  loss  of  the  husband's  or  father's  support 
was  incapable  of  proof  ih  a  court  of  justice 
merely  because  such  loss  of  support  resulted 
from  the  death  of  such  husband  or  father. 
As  is  well  said  in  Cooley  on  Torts,  26: 

"It  is  remarkable  that  the  common  law 
.  .  .  should  not  have  allowed  the  damages 
sufi'ered  by  others  from  an  unlawful  killing 
to  be  recovered.  The  interest  which  husband 
and  wife  possess  in  each  other's  life  must 
usually  have  a  pecuniary  value  which  would 
be  estimated  for  many  purposes  at  a  large  sum 
in  dealing  with  others.  .  .  .  Why  should 
not  the  money  value  of  his  life,  when  it  is 
taken  away  by  unlawful  act  or  negligence, 
be  a  right  of  action  in  the  hands  of  his  rep- 
resentatives V 

With  the  evolution  of  modern  industry, 
resulting  as  it  did  [207]  in  frequent  deaths 
from  negligence,  the  injustice  of  the  rule  of 
the  common  law  became  impressed  upon  the 
leaders  of  thought,  and,  from  a  realization 
of  its  injustice  to  a  recognition  of  the  utter 
unsoundness  of  the  reasons  urged  in  support 
thereof  was  but  a  short  and  natural  step. 
The  thinking  mind  could  not  help  but  recog- 
nize that  the  then  established  rule  presented — 
"a  glaring  absurdity  in  allowing  a  husband 
and  father,  if  injured,  but  not  killed,  a  right 
of  action  for  the  recovery  of  the  damages 
thus  sustained,  and  denying  to  his  widow 
and  children  any  compensation  for  the  dam- 
ages inflicted  upon  them,  should  the  injury 
be  greater  and  result  in  his  death."  Maney  t. 
Chicago,  etc.  R.  Co.  49  111.  App.  105. 

In  discussing  this  situation,  the  court,  in 
Van  Amburg  v.  Vieksburg,  etc.  R.  Co.  37  La. 
Ann.  650,  55  Am.  Rep.  617,  well  said: 

"Legislaticm  and  jurisprudence  have  com- 
bined to  perpetuate  the  extraordinary  doc- 
trine that  the  life  of  a  free  man  cannot  be 
made  the  subject  of  valuation,  and  under 
the  domination  of  that  dogmatic  utterance, 
made  earlier  than  the  Roman  Digest,  repro- 
duced therein,  and  echoed  by  the  courts  of 
all  countries  from  then  till  now,  the  singular 
spectacle  has  been  witnessed  of  courts  sanc- 
tioning damages  for  short-lived  pains,  and 
refusing  them  for  a  live-long  sorrow  and  the 
pecuniary  losses  consequent  upon  the  death 
of  one  from  whom  was  deprived  support, 
comfort,  and  even  the  necessary  stays  of 
life.  Legislation  has  at  last  come  to  the 
relief  of  future  sufferers." 

In  speaking  of  such  legislation,  the  court, 
in  Maney  v.  Railway,  supra,  said: 

"The  enactment  of  the  statute  under  con- 
sideration established  the  doctrine  that  the 


wife  and  nest  of  kin  and  each  of  them  had 
a  property  right  and  financial  interest  in  the 
life  of  the  husband  and  relative.  Prior  to 
its  enactment  this  property  or  financial  in- 
terest was  not  recognized  by  the  law,  and  no 
award  of  compensation  for  its  loss  was  per- 
mitted. Thus  a  new  right  of  action  was 
created  in  favor  of  persons  who  before  had 
neither  right,  cause  of  action,  or  remedy.  If 
we  are  right  thus  far,  the  wife  and  children  of 
Daniel  Maney,  by  the  operation  and  effect  of 
the  statute,  had  a  financial  property  interest 
in  the  continuation  of  his  life.  It  did  not 
flow  from,  nor  was  it  based  upon,  the  desire 
[208]  or  consent  of  Daniel  Maney.  As  hus- 
band and  father,  the  law  charged  him,  while 
living,  with  the  performance  of  certain  duties 
in  their  behalf  and  for  their  benefit.  The 
duties  arose  out  of  marital  and  parental  re- 
lations, were  created  by  law,  out  of  con- 
sideration of  public  policy,  existed  wholly 
without  regard  to  the  will  of  the  husband, 
and  were  legally  enforceable  in  his  lifetime 
against  him  and  his  property.  It  was  a 
substantial,  subsisting  right  in  favor  of  his 
wife  and  children,  available  to  them  during 
the  continuation  of  his  life.  Prior  to  this 
enactment  it  ceased  at  his  death.  By  the 
enactment  the  right  was  kept  alive,  if  his 
death  be  occasioned  by  the  wrongful  act,, 
neglect,  or  default  of  another,  and  a  remedy 
provided  for  its  enforcement  against  the 
party  so  causing  his  death.  Neither  argu* 
ment  nor  authority  would  seem  to  be  neces- 
sary to  sustain  the  view  that  the  widow  and 
next  of  kin  cannot  be  deprived  of  the  proper- 
ty right  so  created  and  vested  in  them  at 
the  will  or  pleasure  or  by  the  contract  of 
another,  though  he  be  the  party  charged 
with  the  performance  of  duties  out  of  which 
the  right  grew." 

Regardless  of  their  views  upon  other  ques- 
tions arising  in  actions  based  upon  statutes 
such  as  the  one  before  us,  the  courts  almost 
uniformly  hold  that  the  statutes  which  give, 
on  behalf  of  the  next  of  kin,  an  action  for 
an  injury  occasioned  by  the  death  of  one 
killed,  create,  a  new  cause  of  action  separate 
and  distinct  from,  and  not  a  continuation  of, 
the  oommon-law  cause  of  action  given  a  party 
for  his  oum  physical  injury.  Judge  Denio,  in 
his  opinion  in  Whitford  v.  Panama  R.  Co. 
23  N.  Y.  465,  said  of  this  statutory  action: 

"But  the  suggestion  that  the  present  action 
is  brought  to  enforce  the  right  which  the  com- 
mon law  gave  to  the  deceased,  and  that  the 
provisions  of  our  statute  should  be  consid- 
ered as  affecting  only  the  remedy,  .  .  .  i» 
not,  in  my  opinion,  sound;  for  it  is  not  a 
simple  devotion  of  a  cause  of  action  which 
the  deceased  would  have  had  which  the  stat- 
ute effects,  but  it  is  an  entirely  new  cause 
of  action  which  is  here  sought  to  be  enforced. 
The  system  of  the  statute,  as  well  as  of  the- 
common  law,  is  that  the  right  of  action  for 
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damages  on  account  of  his  bodily  injuries 
which  belonged  to  the  deceased  while  he  lived 
was  extinguished  by  his  death.  The  statute 
does  not  profess  to  revive  his  cause  of  action 
in  favor  of  the  executor  or  administrator. 
llie  compensation  [209]  for  the  bodily  in- 
juries remains  extinct,  but  a  new  grievance 
lor  a  distinct  nature,  namely,  the  deprivation 
suffered  by  the  wife  and  children,  or  other' 
relatives,  of  their  natural  support  and  pro- 
tection, arises  upon  his  death,  and  is  made 
by  the  statute  the  subject  of  a  new  cause  of 
action  in  favor  of  these  surviving  relatives, 
but  to  be  prosecuted  in  point  of  form  by  the 
executor  or  administrator." 

In  Pittsburgh,  etc.  R.  Co.  v.  Hosea,  162 
Ind.  412,  53  N.  £.  419,  the  court  said : 

'The  statute  expressly  recognizes  that, 
when  death  ensues  from  a  wrongful  act,  the 
next  of  kin  are  the  persons  damnified,  and 
the  action  is  given  to  compensate  them  for 
the  damages  sustained  thereby.  In  no  sense 
^an  the  action  given  by  statute  be  said  to  be 
the  same  as  that  resting  in  the  interstate 
before  his  death,  further  than  that  the  source 
is  the  same.  In  the  former  the  right  comes 
bv  the  common  law;  in  the  latter  by  statute. 
In  the  former  the  elements  of  damage  that 
were  recoverable  were  for  bodily  pain  and 
suffering,  loss  of  time  and  health,  and  ex- 
penses incurred  in  providing  medical  attend- 
ance and  nursing;  in  the  latter  the  dam- 
ages are  confined  to  pecuniary  loss.  To  the 
widow  is  allowed,  for  example,  the  amount 
of  damages  sustained  by  her  in  the  loss 
of  such  support  as  she  was  receiving,  and  was 
likely  to  receive,  from  her  husband,  to  be 
measured  by  his  present  and  prospective  earn- 
iDgs,  less  the  sum  required  for  his  personal 
support  and  other  family  obligations.  To 
Ins  child  is  allowed,  not  only  for  the  loss 
of  bis  support  during  infancy,  but  also  for 
the  loss  of  parental  care  and  training." 

In  Mahoning  Valley  R.  Co.  v.  Van  Alstine, 
77  Ohio  St.  395,  83  N.  E.  601,  14  L.R.A. 
'X.S.)   893,  the  court  said: 

'"It  is  manifest  from  the  foregoing  that 
the  revived  action  and  the  later  action  are 
not  the  same.  They  rest  primarily  upon 
the  same  alleged  negligence  of  the  defendant 
and  the  same  absence  of  contributory  negli- 
gence of  the  injured  person;  but  in  the  re- 
vived action  the  damages  are  for  personal 
injuries  to  the  injured  person  for  which  an 
action  would  lie  if  death  had  not  ensued,  and 
«uch  damages  to  inure  when  recovered  to  the 
benefit  of  the  estate,  while  in  the  later  action 
the  suit  is  prosecuted  in  the  interest  of  other 
parties,  and  the  measure  of  damages  is  the 
[210]  pecuniary  loss  they  have  sustained  by 
the  death.  In  the  later  case  death  gives  the 
right  of  action  under  the  statute,  while,  had 
the  pending  action  not  been  susceptible  of 
^ing  revived,  the  death  would  have  terminat- 


ed the  right  to  recover  in  the  interest  of  the 
estate." 

In  Brown  y.  Chicago,  etc.  R.  Co.  102  Wis. 
137,  77  N.  W.  748,  78  N.  W.  771,  44  L.R.A. 
579,  the  court  said: 

*'But,  ...  as  before  observed,  the  lan- 
guage of  the  two  provisions  is  plain.  They 
refer  to  entirely  distinct  losses  recoverable 
in  different  rights;  the  one  in  the  right  of 
the  deceased  for  the  loss  occasioned  to  him; 
the  other  in  the  right  of  the  surviving  rela- 
tives for  the  loss  to  them.  Both  are  depend- 
ent on  the  injury,  but  only  one  dependent 
on  the  death  with  surviving  relatives  to  take 
under  the  statute." 

To  the  same  effect  are  the  opinions  in  the 
following  cases:  Putman  v.  Southern  Pac. 
Co.  21  Ore.  230,  27  Pac.  1033;  Missouri  Pac. 
R.  Co.  V.  Bennett,  6  Kan.  App.  231,  47  Pac. 
183;  Maney  v.  Chicago,  etc.  R.  Co.  supra; 
Hurst  V.  Detroit  City  R.  Co.  84  Mich.  539, 
48  N.  W.  44;  Vicksburg,  etc.  R.  Co.  v.  Phillips, 
64  Miss.  693,  2  So.  537 ;  Bowes  v.  Boston,  155 
Mass.  344,  29  N.  E.  633,  15  L.R.A.  365.  See 
also  1  C.  J.  198,  and  the  numerous  cases 
cited  in  notes  98  and  99. 

But  we  are  reminded  that  our  statute  and 
that  of  various  other  states  are  almost  ver- 
batim copies  of  the  original  Lord  CampbelFs 
Act;  and  we  are  especially  reminded  that 
such  statutes  have  retained  the  phrase  "not- 
withstanding the  death  of  the  party  injured," 
and  that  they  omit  to  specifically  declare  that 
the  action  which  can  be  brought  thereunder  is 
one  "for  the  death"  of  such  injured  party. 
It  seems  to  be  contended,  that,  where  the  first 
only  of  these  phrases  is  used,  there  is  shown 
an  intent  to  create  a  survival  statute  under 
which  the  cause  of  action  which  the  common 
law  gave  to  a  party  suffering  an  injury 
through  the  wrong  or  negligence  of  another 
would  survive,  and  a  right  of  action  therefor 
be  given  for  the  benefit  of  certain  survivors; 
but  that,  where  the  second  or  some  equivalent 
phrase  is  used  in  the  statute,  there  is  shown 
an  intent  to  create  an  entirely  new  cause 
of  action  on  behalf  of  such  survivors.  No 
such  distinction,  based  upon  the  use  or  the 
failure  to  use  the  first  of  such  phrases,  has 
[211]  ever  been  recognized  by  any  court  so 
far  as  we  have  been  able  to  learn,  and  cer- 
tainly none  is  justified. 

We  may  well  stop  to  inquire  why  it  is  that 
any  one  should  fail  to  recognize  that  statutes 
like  ours  create  a  new  cause  of  action.  We 
may  also  well  ask  why  it  is  that  the  various 
courts  of  our  land,  while  not  making  the 
mistake  of  holding  that  such  a  statute  does 
not  create  a  new  cause  of  action,  yet  differ 
so  radically  in  their  views  relative  to  matters 
merely  incident  to  the  causes  of  action.  We 
are  constrained  to  believe  that  the  explana- 
tion is  to  be  found  in  the  failure  to  keep  care- 
fully in  mind  the  various  elements  going  to 
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make  up  the  particular  cause  of  action  con- 
templated by  the  statute,  and  therefore  a 
failure  to  recognize  that,  in  the  cause  of  ac- 
tion contemplated  by  the  statute,  there  are 
one  or  more  elements  which,  in  their  very 
nature,  distinguish  such  cause  of  action  and 
its  incidents  from  that  cause  of  action  which 
the  common  law  gave  to  the  party  who  suf- 
fered the  physical  injury.  While  the  phrase 
''cause  of  action"  is  often  used  as  synonymous 
with  "right  of  action,"  and  is  even  used  when 
it  is  the  "subject-matter"  in  litigation  that 
is  referred  to,  yet  we  think  its  true  meaning 
is  clear.  It  has  been  frequently  stated  that 
a  "cause  of  action"  consists  of  the  right  be- 
longing to  one  person  and  some  wrongful 
act  or  omission  by  another  by  which  that 
right  has  been  violated.  Veeder  v.  Baker,  83 
N.  Y.  168;  Goodrich  v.  Alfred,  72  Conn.  257, 
43  Atl.  1041;  Kennerty  v.  Etiwan  Phosphate 
Co.  21  S.  C.  226,  53  Am.  Rep.  669;  Mercan- 
tile Trust,  etc.  Co.  v.  Roanoke,  etc.  R.  Co. 
109  Fed.  3;  Atchison,  etc.  R.  Co.  v.  Rice,  36 
Kan.  593,  14  Pac.  229;  McKee  v.  Dodd,  152 
Cal.  637,  93  Pac.  854,  14  L.R.A.(N.S.)  780, 
125  Am.  St.  Rep.  82.  Pomeroy,  in  his  Code 
Remedies  (4th  ed.)  §  347,  and  in  his  Rem- 
edies and  Remedial  Rights  (2d  ed.)  §  453, 
with  his  usual  clearness  and  exactness,  says 
(the  italicizing  being  ours) : 

"Every  remedial  right  arises  out  of  an 
antecedent  primary  right  and  corresponding 
duty  and  a  delict  or  breach  of  such  primary 
right  and  duty  by  the  person  on  whom  the 
duty  rests.  Every  judicial  action  must  there- 
fore involve  the  following  elements:  A  pri- 
mary riffht  possessed  by  the  plaintiff,  and  a 
corresponding  primary  duty  devolving  upon 
the  defendant;  a  delict  or  wrong  done  by  the 
defendant  which  consisted  in  a  hreach  of  such 
[212]  primary  right  and  duty;  a  remedial 
right  in  favor  of  the  plaintiff,  and  a  remedial 
duty  resting  on  the  defendant  springing  from 
this  delict;  and,  finally,  the  remedy  or  relief 
itself.  Every  action,  however  complicated, 
or  however  simple,  must  contain  these  es- 
sential elements.  Of  these  elements  the  pri- 
mary right  and  duty  and  the  delict  or  wrong 
combined  constitute  the  cwuae  of  action  in 
the  legal  sense  of  the  term,  and  as  it  is  used 
in  the  Codes  of  the  several  states.  They  are 
the  legal  cause  or  foundation  whence  the  right 
of  action  springs;  this  right  of  action  being 
identical  with  the  'remedial  right'  as  desig- 
nated in  my  analysis.  In  accordance  with 
the  principles  of  pleading  adopted  in  the 
new  American  system  the  existence  of  a  legal 
right  in  an  abstract  form  is  never  alleged 
by  the  plaintiff;  but,  instead  thereof,  the 
facts  from  which  that  right  arises  are  set 
forth,  and  the  right  itself  is  inferred  there- 
from. The  cause  of  action,  as  it  I4>pear8  in 
the  complaint  >rhen  properly  pleaded,  will 
therefore  always  be  the  facts  from  which  the 


plaintiff's  primary  right  and  the  defendant's 
corresponding  primary  duty  have  arisen,  to- 
gether with  the  facts  which  constitute  the 
defendant's  delict  or  act  of  wrong." 

Judge  Cooley,  in  the  case  of  Post  v.  Cam- 
bau,  42  Mich.  96,  3  N.  W.  275,  said: 

"The  elements  of  a  cause  of  action  are: 
First,  a  breach  of  duty  owing  by  one  person 
to  another;  and,  second,  a  damage  resulting 
to  another  from  the  breach.  Damage,  where 
no  duty  is  violated,  is  damnum  absque  in- 
juria. A  neglect  of  duty,  where  no  loss  oc- 
curs, is  equally  incapable  of  giving  a  right 
of  action." 

There  can  be  no  breach  of  duty  by  one 
person  except  there  be  a  corresponding  right 
belonging  to  some  other  person,  so  that  there 
is  in  reality  no  difference  between  the  several 
definitions.  Judge  Cooley  calls  attention  to 
damage  as  a  necessary  element  in  a  "cause 
of  action,"  but,  as  the  violation  of  a  legal 
right  produces  a  legal  injury  from  which 
damage  is  presumed  too  flow,  the  difference 
between  such  definitions  is  more  apparent 
than  real.  One  thing  that  should  never  be 
lost  sight  of  is  that: 

*"The  cause  of  the  injury  upon  which  the 
right  of  action  is  founded  is  not  the  'cause 
of  action'  itself,  but  is  only  one  element  in 
the  cause  of  action."  Parr  is  v.  Atlanta,  etc. 
R.  Co.  128  6a.  434,  57  S.  E.  692. 

This  fact  seems  to  have  been  lost  sight  of 
by  those  courts  [213]  which  have  held  that 
there  could  be  but  one  recovery  for  one 
wrong — "one  wrongful  act."  Just  as  it  is 
a  law  of  physics  that,  when  one  of  the 
elements  which  go  to  make  up  a  compound 
is  changed  for  another,  a  new  compound  is 
created,  so  it  is  true  that,  whenever  one  of 
the  elements  going  to  make  up  a  given  cause 
of  action  is  replaced  by  a  new  element,  the 
original  cause  of  action  ceases  to  exist,  and 
another,  a  separate  and  distinct  cause  of 
action  comes  into  existence.  Keeping  this 
fundamental  truth  in  view,  let  us  separate 
into  their  elements  the  two  "causea  of  action" 
— one  the  cause  of  action  recognized  at  com- 
mon law;  the  other  the  one  given  by  chapter 
301,  Laws  1909,  supra. 

Every  person  has  an  inherent  right  to  per- 
sonal, physical  safety;  upon  every  other  per- 
son rests  the  duty  to  respect  such  inherent 
right;  a  person  may  be  guilty  of  any  num- 
ber of  negligent  or  unlawful  actsy  either  of 
commission  or  omission,  yet,  if  by  the  same 
he  does  not  violate  some  one's  right  to  per- 
sonal safety,  he  has  not  violated  his  duty 
toward  that  other  person,  and  his  acts  do 
not  enter  into,  or  become  an  element  of,  any 
''cause  of  action;"  but  whenever,  by  any 
such  act,  he  does  violate  that  duty  which 
he  owes  to  some  other  person^  and  the  right 
of  such  other  is  infringed,  he  brings  into 
existence   the  third  element   which,   uniting 
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with  the  other  element8-*-the  right  and  the 
duty— creates  the  "cause  of  action'*  one  recog- 
nized by  the  common  law. 

What  of  the  elements  going  to  make  up  a 
'*cause  of  action*'  under  said  chapter  301? 
There  cannot  be  found  in  section  1  thereof 
a  single  word  which  indicates  or  points  out 
what  "damages"  the  defendant  shall  be  liable 
for  in  the  "action  for  damages"  therein  men- 
tioned— ^whether  it  shall  be  for  some  damages 
known  to  the  common  law  or  for  some  dam- 
ages for  the  first  time  recognized  by  such 
statute    itself;    section    1    provides    certain 
things  in  relation  to  the  "cause  of  the  in- 
jury" that  must  be  established  as  a  condition 
precedent  to  any  recovery  under  such  statute, 
but  it  is  to  section  3  of  our  statute  and  to 
section  2  of  the  original  Lord  Campbell  Act 
that  one  must  look  to  determine  whether  the 
statute  merely  gives  a  tight  of  action  for  a 
eauM  of  action  known  to  the  common  law, 
and  is  therefore  a  survival  statute,  or  whether 
it  ereate9  a  new  cause  of  action  separate  and 
distinct  from  any  known  to  the  common  law, 
thus  rendering  such  statute  in  no  sense  a 
survival  statute.    As  stated  by  Judge  Cooley, 
"damage"  [214]  is  one  of  the  necessary  ele- 
ments in  a  cause  of  action;  from  the  "dam- 
age" which  is  recoverable  one  can  always  de- 
termine   whose    "primary    right"    it    is   the 
breach  of  which  gives  rise  to  a  "cause  of 
action."     Thus  in  section  3  of  our  statute 
we  find  that  the  damages,  which  section  1 
says  the  wrongdoer  shall  be  liable  to  an  action 
for,  are  damages  "proportionate  to  the  pe- 
cuniary injury  resulting  from  such  death  to 
the  persons    respectively   for   whose   benefit 
rach  action  shall  be  brought."    What  plainer 
language  could  be  used  to  show  that  it  is 
the  damages  suffered  by  the  survivors  through 
the  violation  of  their  "primary  right"  that 
are  to  be  recovered  ?    In  other  words,  that  the 
"cause  of  action"  for  which  recovery  is  to 
be  had  is  one  based  upon  the  breach  of  the 
duty  the   wrongdoer   owed   such    survivors, 
a  cause  of  action  distinct  and  separate  from 
that  which   the   injured   party   could   have 
maintained,  having  but  one  thing  in  common 
with  the  other  cause  of  action —  the  ooAise 
of  the  injury,  the  wrongful  act,  being  the 
came  in  each  case,  a  cause  of  action  as  clear- 
ly "for  the  death"  of  the  party  who  received 
the  physical  injury  as  though  such  phrase 
was  contained  in  our  statute;  the  "primary 
right"  violated  is  entirely  distinct  and  differ- 
ent from  the  primary  right  of  the  party  re-  \ 
eeiving  the  physical  injury  whose  primary , 
rig^t  was  also  violated  by  the  same  wrong-' 
fol  act;    The    damages    resulting   from   the' 
violation  of  the  survivors'  primary  right  are' 
not  even  composed  of  the  same  elements  as 
those  found  in  the  cause  of  action  resulting 
from  the  violation  of  the  primary  right  of, 
the  deceased — in  the  one  case  the  damage 


recoverable   b   that   suffered   or   yet   to   be 
suffered  by  the  party  receiving  the  physical 
injury,  and  is  therefore  restricted  to  a  time 
which  must  terminate  at  his  death;  in  the 
other  case  the  damage  recoverable  is  limited 
to  that  suffered  after,  but  owing  to,  the  death 
of    the   one   receiving   the   physical    injury. 
What  primary  right  of  the  survivor  has  been 
violated?     Take   the  case  of   the  surviving 
wife.     One  of  the  recognized  legal  rights  of 
a  wife — a  right  flowing  from,  and  incident 
to,  the  marital  relation — is  the  right  to  sup- 
port and   maintenance  by  her  husband;    to 
such  support  and  maintenance  she  is  entitled 
until  death  shall  sever  such  marital  relation; 
the   corresponding   duty   of   the  husband   to 
support  and  maintain  his  wife  is  dependent 
upon  the  continuance  of  his  life,  hence  it  is 
the  further  right  of  the  wife  that  such  duty 
shall  not  be  terminated  by  the  [215]  wrong- 
ful act  of  another;  it  follows  that  there  is 
a  legal  duty  resting  upon  every  person  not  to 
deprive  such  wife  of  the  support  and  main- 
tenance of  her  husband  by  any  wrongful  act 
*-by  the  abduction  of  such  husband,  by  the 
alienation    of    his    affections    resulting    in 
estrangement  and  separation  from  his  wife, 
or  by  an  act  that  deprives  him  of  his  life. 
Whenever  this  right  of  the  wife  to  the  support 
of  her  husband  is  violated  through  the  death 
of  the  husband  occasioned  by  some  wrongful 
act  of  a  third  party,  there  exists  the  several 
necessary  elements — ^the  right,  the  duty,  the 
infringement  of  one  by  the  wrongful  violation 
of  the  other — ^which,  uniting,  create  a  cause 
of  action;  one  however,  unknown  to  the  law, 
except  where  by  statute  the  law  recognized 
that   there   could   be   a   legal    damage,   one 
measurable  in  money,  resulting  from  the  death 
of  a  human  being.    It  therefore  follows  that, 
under  the  definitions  of  "cause  of  action"  a» 
given  by  Cooley  and  Pomeroy,  and  universal- 
ly accepted  by  the  courts  of  our  land,  thia 
"cause  of  action"  recognized  and  given  by 
section  3  of  our  statute  is  a  new  cause  of 
action.    The  cause  of  the  two  injuries — ^that 
to  the  husband  and  that  to  the  wife — ^is,  as 
herein  before  noted,  the  same,  the  one  wrong- 
ful or  negligent  act,  but  the  right  violated  in 
the  one  case  is  entirely  different  from  the 
right  violated  in  the  other  case. 

There  are,  however,  states  having  statutea 
containing  section  1  of  the  Lord  Campbell 
Act,  some  having,  and  others  not  having,  sec- 
tions similar  to  our  section  3,  which  have 
provisions  therein  giving  a  right  to  the  per- 
sonal representatives  of  the  party  who  re- 
ceived the  physical  injury  to  recover  the 
very  damages  which  the  deceased  might  have 
recovered — ^in  other  words,  provisions  giving 
a  right  of  aoti4m  where  one  was  unknown  to 
the  common  law  for  a  oause  of  action  which 
was  known  to  the  common  law;  whenever 
such  provisions  are  found,  the  statutes  are» 
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to  the  extent  of  the  cause  of  action  covered 
by  such  provisions,  survival  statutes,  though, 
if  they  also  contain  provisions  such  as  are 
found  in  our  section   3,  they  also  create  a 
new  cause  of  action  in  addition  to  giving  a 
new  right  of  action  for  an  old  cause  of  action. 
We  must  confess  our  inability  to  grasp  the 
logic   of   any   course  of   so-called   reasoning 
through  which  the  conclusion  is  drawn  that 
the  husband  simply  because  he  may  live  to 
suffer  [216]  from  a  physical  injury  and  thus 
become  vested  with  a  cause  of  action  for  the 
violation  of  his  own  personal  right,  has  an 
implied  power  to  release  a  cause  of  action — 
one  which  has  not  then  accrued;  one  which 
may  never  accrue;  one  which  from  its  very 
nature  cannot  accrue  until  his  death;   and 
one  which,  if  it  ever  does  accrue,  will  accrue 
in  favor  of  his  wife  and  be  based  solely  upon 
a  violation  of  a  right  vested  solely  in  the 
wife.     The   unsoundness   of   such    reasoning 
rests  not  only  upon  the  fact  that  this  cause 
of  action  so  held  to  be  released  is  not  in 
existence  during  the  life  of  the  husband,  but 
it  rests  even  more  upon  the  fact  that  the 
legal  right  the  existence  of  which  is  the  fun- 
damental  element   in  every  cause  of  action 
upon  which  the  other  elements  all  rest  is  not 
a  right  that,  in  the  remotest  manner,  directly 
or  indirectly,  belongs  to  the  husband;   it  is, 
in   fact,  a  right  which  the  wife,  by  virtue 
of   the   marital   relation,   holds  against  her 
husband — a  right  giving  rise  to  a  duty  upon 
his   part;    it  is   that  marital   right   in   lieu 
of  which  a  court  grants  alimony  when  ter- 
minating that  bond  upon  which  such  right 
and  its  corresponding  duty  have  theretofore 
rested.    Maney  v.  Chicago,  etc.  R.  Co.  supra. 
We  apprehend  that  no  one  would  deny  but 
that  it  would  be  the  fimit  of  absurdity  for 
one  to  contend  that  a  wife  who  had  been 
forcibly  abducted  could,  when  settling  with 
the  wrongdoer  for  the  wrong  done  her,  the 
violation  of  her  right  of  personal  liberty,  also 
bind  her  husband  by  selling  for  the  wrong 
done  him,  the  violation  of  his  right  to  her 
services,   and   thus  bar   his  right   of  action 
therefor.      Yet    such    a    case    would,    in    its 
underlying  principles,  be  on  all  fours  with 
the  case  before  us;   we  would  have  the  in- 
herent   right    to    personal    safety    vested    in 
the  wife  which  with  its  violation  gives  to 
her  a  cause  of  action;   we  would  have  the 
marital  right  of  the  husband,  the  correspond- 
ing marital  duty  of  the  wife,  the  violation  of 
the  husband's  marital  right  resulting  in  a 
cause  of  action  in  the  husband;  and  the  two 
causes  of  action  would,  just  as  in  the  case 
of  injury  to,  and  resulting  death  of,  a  hus- 
band, result  from  one  wrongful  act. 

We  think  that  what  we  have  said  above 
shows  the  absurdity  of  the  contention  that 
to  allow  a  recovery  for  the  injury  suffered 
by  the  deceased  and  for  that  suffered  by  the 


next  of  kin  is  to  allow  the  recovery  of  double 
damages  for  one  wrong — ^it  being  axiomatic 
that  there  can  be  no  wrong  without  a  cor- 
responding [217]  right,  and  that  where  thera 
are  two  rights  violated,  the  wrongs  are  sepa^ 
rate  and  distinct.    Of  course,  it  is  a  recovery 
of  two  .items  of  damages  resulting  from  one 
wrongful  4iot,  but  it  is  not  the  recovery  of 
two  items  of  damage  for  one  injury.    A.,  in 
negligent  disregard  of  the  rights  of  others, 
fires  a  bullet  from  his  rifle,  the  shot  neither 
disturbs  nor  physically  injuries  any  person 
or  property,  hence  there  is  no  cause  of  action; 
he   fires   another   bullet,   it  injures   B.,   im- 
mediately there  arises  a  cause  of  action ;  the 
shot  also  kills  B.'s  cow,  one  element  of  the 
cause  of  action  is  changed  and  another  cause 
of  action  arises;   the  shot  kills  B.'s  child, 
again  a  new  element  and  a  new  cause   of 
action.     No  one  would  contend  that  the  re- 
covery of  damages  on  all  the  causes  of  action 
was  the  recovery  of  triple  damages  for  one 
wrong,  though  it  is  the  recovery  of  three  items 
of  damage  flowing  from  three   separate   in- 
juries occasioned  by  one  wrongful  act.    The 
bullet  shot  by  A.  also  kills  a  cow  belonging 
to  B.'s  wife —  again  there  is  a  change   in 
elements,  and  a  new  cause  of  action  arises; 
the  wrongdoer  is  not  mulcted  in  even  double 
damages  when  he  is  compelled  to  settle  for 
the  wife's  cause  of  action  after  having  settled 
the  husband's  three  causes  of  aetion;   how, 
then,  can  it  be  claimed,  with  any  semblance 
of  reason,  that  A.  is  being  mulcted  in  double 
damages  if,  after  he  has  settled  for  all  the 
•above  causes  of  action,  it  turns  out  that  thB 
injury  to  B.  proves  fatal,  and  A.  is  com- 
pelled to  respond  to  B.'s  wife  in  settlement 
•of  the  new  cause  of  action  that  comes  into 
existence  upon  B.'s  death,  a  cause  of  action 
having  in  it  an  element  not  to  be  found  in 
either   of   the'  other    causes  of   action,   but 
chancing  to  have  one  element  in  common  with 
the  others,  the  wrongful  act?     In  what  re- 
spect is  her  loss  less  real,  or  her  rights  en> 
titled  to  less  consideration,  than  they  would 
have  been  if  the  shot  fired  by  A.  had  resulted 
in  the  instantaneous  death  of  B.? 

But  we  find  at  least  two  courts  (Little- 
wood  V.  New  York,  89  N.  Y.  24,  42  Am. 
Rep.  271;  Southern  Bell  Telephone,  etc.  Co. 
y.  Cassin,  111  Ga.  575,  36  S.  E.  881,  50 
L.B.A.  694)  questioning  the  wisdom  of  a 
policy  that  would  allow  a  recovery  for  an 
injury  resulting  from  the  death  of,  after 
settlement  with,  the  husband.  These  courts, 
and  especially  the  Qeorgia  court,  lay  great 
stress  upon  the  wrongs,  even  to  the  injured 
party  and  his  next  of  kin,  that  must  flow 
from  holding  as  we  held  in  our  former  opin- 
ion. [218]  If  it  were  clear  that  great  wrong 
and  injustice  would  flow  from  so  construing 
this  law,  of  which  we  are  far  from  coi|vinced, 
such  fact  could  only  be  considered  when  seek- 
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ing  to  arrWe  at  the  intent  of  the  lawmakers, 
Buch  latent  being  doubtful  on  account  of 
Uek  of  clearnesB  in  the  language  used.  We 
think  the  following  from  the  opinion  in  Brown 
r.  Chicago,  etc.  R.  Co.  supra,  is  very  per- 
tinent to  the  reasoning  of  such  courts,  and 
we  would  note  that  it  was  used  in  speaking 
of  a  Lord  Campbell  Act: 

"The  language  of  the  statutes,  when  viewed 
m  the  light  of  the  evident  legislative  pur- 
pose, is  too  plain  to  justify  courts  in  inter- 
polating into  them  language  not  there  by 
necessary  implication  from  the  context,  in 
order  to  make  them  accord  with  the  ideas 
of  judges  as  to  the  best  legislative  policy. 
The  judicial  function,  we  need  not  say  here, 
does  not  extend  so  far.  It  calls  for  a  firm 
adherence  to  the  law  as  written,  if  valid, 
without  regard  to  individual  opinions  as  to 
its  being  good  or  bad.  In  this  we  do  not 
intend  to  suggest  that  the  law  in  question, 
as  construed  here,  is  a  bad  law.  On  the  con- 
trary, there  appears  to  be  much  wisdom  in 
proTiding  that  a  person  who  wrongfully 
causes  a  personal  injury  to  another  shall  not 
profit  by  that  other's  death,  so  far  as  actual 
damages  go,  either  to  the  deceased  person 
or  to  the  wife,  husband,  or  lineal  descendants 
or  ancestors  of  such  person." 

If,  however,  the  question  of  public  policy 
were  at  all  pertinent  to  this  discussion,  we 
would  suggest  that  it  is  clearly  against,  rath- 
er  than  in  accord  with,  sound  public  policy 
CO  allow  a  person,  especially  when  his  own 
selfish  interests  may  be  affected  thereby,  to 
settle  either  an  accrued  or  anticipated  cause 
of  action  to  which  he  is  not  and  cannot, 
from  the  very  nature  of  such  cause  of  action, 
be  a  party. 

All  courts  and  law  writers,  when  announc- 
ing the  rule  contended  for  by  appellant,  refer, 
as  an  authority,  to  the  case  of  Read  ▼.  Great 
Eastern  R.  Co.  L.  R.  3  Q.  B.  (Eng.)  665, 
a  case  wherein  the  real  "Lord  Campbell  Act" 
was  imder  consideration.  A  reading  of  the 
opinions  therein  reveals  that  two  grounds  for 
the  decision  of  the  court  are  suggested: 
That  the  law-makers  did  not  intend  "to  make 
the  wrongdoer  pay  damages  twice  for  the 
same  wrongful  act;"  and  that,  "taking  the 
plea  (of  settlement)  to  be  true,  the  party 
injured  could  not  [219]  'maintain  an  action 
in  respect  thereof,'  because  he  had  already 
received  satisfaction."  Tlie  unsoundness  of 
the  first  ground  we  believe  we  have  shown; 
the  second  appears  to  be  based  upon  the 
peculiar  wording  of  the  statute,  and  its  cor- 
rectness depends  upon  whether  the  statute, 
taken  as  a  ichole,  will  permit  such  an  eflfect 
to  be  given  the  words  "hav6  entitled  the 
party  injured  to  maintain  an  action."  The 
second  ground,  which  is  indorsed  by  several 
American  courts,  is  thus  stated  in  6  Thomp. 
Neg.  §  7028: 


"The  right  of  action  in  the  personal  repre- 
sentatives, it  has  been  held,  depends  not  only 
upon  the  character  of  the  act  from  which 
death  ensued,  but  also  upon  the  condition 
of  the  decedent's  claim  at  the  time  of  his 
death.  If  the  claim  was  in  such  shape  that 
he  could  not  have  enforced  it  had  death  not 
ensued,  the  statute  gives  the  executors  no 
right  of  action,  and  creates  no  liability  what- 
ever on  the  part  of  the  person  inflicting  the 
injury." 

Speaking  of  this  rule — ^that  a  release  by 
the  injured  party  bars  a  right  of  action  on 
behalf  of  the  next  of  kin — the  learned  author 
of  Elliott  on  Railroads,  at  section  1376,  says: 

"This  is  certainly  true  where  the  statute 
is  a  mere  survival  statute,  and  it  is  also 
generally  held  to  be  the  rule  under  most 
statutes  of  the  other  class,  but  in  the  case 
of  statutes  of  the  latter  class,  where  they 
give  a  new  right  of  action  not  dependent  up- 
on the  right  of  the  deceased  to  maintain  an 
action  if  he  had  lived,  it  is  somewhat  difficult 
to  support  the  rule  by  logical  reasoning,  and 
some  judges  deny  it  in  sucli  cases." 

It  is  in  regard  to  this  particular  ground 
for  holding  a  release  or  settlement  a  bar 
to  an  action  on  behalf  of  the  next  of  kin 
that  the  learned  author  of  the  notes  to  the 
American  State  Reports  said  in  70  Am.  St. 
Rep.  684   (the  italicizing  being  ours) : 

"It  is  somewhat  difficult  to  combat  the 
logic  which  leads  to  such  a  conclusion.  The 
rule,  however,  that  no  action  for  wrongful 
death  is  maintainable,  except  where  deceased 
himself  could  have  sued  had  he  survived, 
applies  to,  a9  indeed  it  grew  out  of,  matters 
pertaining  to  the  nature  and  oauae  of  the 
injury  which  resulted  in  death.  Was  the  neg- 
ligence or  wrongful  act  of  defendant  the  proxi- 
mate cause  of  the  injury?  If  not,  deceased 
could  not  have  recovered  against  him,  nor 
can  his  successors  under  the  statute.  Did 
deceased's  contributory  negligence  cause  the 
injury?  If  so,  any  action  for  such  injury 
is  similarly  barred.  If  [220]  the  relation  of 
master  and  servant  subsisted  between  de- 
ceased and  defendant,  was  the  injury  result- 
ant from  the  act  or  neglect  of  a  fellow  serv- 
ant, or  was  it,  for  any  reason  arising  out  of 
the  rules  of  master  and  servant,  such  an 
injury  as  gave  rise  to  no  liability  on  the 
part  of  the  defendant?  If  this  is  answered 
affirmatively,  ...  no  cause  of  action  ever 
arose  whidi  was  susceptible  of  release  or 
compromise.  Where,  however,  a  cause  of 
action  does  arise,  and  the  injured  person 
has  a  period  of  suffering  and  expense,  there 
seems  no  reason  that  he  should  not  be  able, 
while  living,  to  make  any  adjustment  of 
his  claim  with  defendant  which  would  bar 
a  recovery  by  his  beneficiaries  after  his  death 
upon  the  same  claim.  But  the  action  given 
under  other  than  survival  statutes  is  entire- 
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ly  distinct  from  the  action  which  deceased 
had  at  the  moment  prior  to  his  death.  It 
is  an  action  for  damages  arising  from  the 
mere  fact  of  death,  not  damages  to  the  death, 
but  damages  to  his  successors  under  the 
statute.  Therefore  we  cannot  comprehend  the 
reasoning  which  enables  an  injured  person  to 
release  a  cause  of  action  which  has  not  ac- 
crued, and  cannot  accrue  until  his  death,  and 
which  then  accrues  to  third  persons.  It 
would  be  necessary  to  support  such  a  con- 
clusion that  we  admit  that  a  person  has  a 
right  of  action  for  his  own  death.  A  greater 
degree  of  absurdity  would  not  be  attained 
in  the  enactment  of  a  statute  making  suicide 
punishable  as  murder  in  the  first  degree." 

In  line  with  the  above,  we  arc  firmly  of 
the  opinion  that  the  first  half  of  section  I 
of  our  act  has  sole  reference  to  the  question 
of  whether  or  not  the  party  receiving  the 
physical  injury  ever  had  a  cause  of  action 
therefor,  and  has  no  reference  to  the  condi- 
tion of  such  party's  claim  at  the  time  of  his 
death.  Did  the  English  court  in  the  Bead 
case  construe  the  Lord  Campbell  Act  as  creat- 
ing 9i  new  oauae  of  action,  or  did  it  consider 
such  statute  to  be  in  the  nature  of  a  sur- 
vival statute?  If  the  first,  their  conclusion 
that  a  release  by  the  injured  party  bars  any 
claim  by  next  of  kin  is  inconsistent  there- 
with; if  the  second,  their  conclusion  is  con- 
sistent therewith,  but  such  conclusion  should 
have  no  weight  in  any  court  that  holds  that 
the  act  creates  a  new  cause  of  action.  Four- 
teen years  after  the  decision  in  the  Read  case 
the  case  of  Griffiths  v.  Dudley  was  decided, 
the  opinion  being  found  in  9  Q.  B.  D. 
tEng.)  357.  An  examination  of  that  case 
1221]  shows  that,  in  order  to  reach  the  deci- 
sion therein,  it  became  necessary  to  carefully 
•consider  the  Read  case.  Two  judges  wrote 
•opinions,  and  in  speaking  of  the  Read  case 
said  (using  the  language  of  Judge  Field,  the 
language  of  Judge  Cove  being  almost  identi- 
<cal  therewith) : 

"Read  v.  Great  Eastern  R.  Co.  is  a  clear 
decision  that  Lord  Campbell's  Act  did  not 
give  any  new  cause  of  action,  but  only  sub- 
stituted the  right  of  the  representativ.e  to 
sue  ip  the  place  of  the  right  which  the  de- 
ceased himself  would  have  had  if  he  had 
survived." 

Was  this  statement  regarding  the  holding 
in  the  Read  case  justified  by  the  language 
used  by  the  two  judges  who  wrote  the  opin- 
ions in  that  case?  It  certainly  was.  Judge 
Philbrick,  in  writing  the  main  opinion,  said, 
after  the  words  hereinbefore  quoted: 

"Then  comes  section  2,  which  regulates  the 
-amount  of  damages,  and  provides  for  its 
apportionment  in  a  manner  different  to  that 
wliich  would  have  been  awarded  to  a  man 
in  his  lifetime.  This  section  may  provide 
a  new  principle  as  to  the  assessment  of  dam- 


ages, but  it  does  not  give  any  new  right  of 
action." 

And  Judge  Lush  said: 

*1t  is  true  that  section  2  provides  a  differ- 
ent mode  of  assessing  the  damages,  but  that 
does  not  give  a  fresh  cause  of  action." 

Thus  it  is  seen  that  the  English  court  was 
consistent  in  its  views — it  held  that  the  stat- 
ute did  not  create  a  new  cause  of  action,  so 
holding,  it  logically  held  that  the  settlement 
of  the  cause  of  action  by  the  injured  party 
barred  any  action  by  or  on  behalf  of  his  next 
of  kin.  It  is  also  worthy  of  note  that  the 
syllabus  prepared  and  printed  with  the  opin- 
ion in  the  Read  case,  and  published  the  same 
year  in  which  the  opinion  was  written,  and 
which  we  should  certainly  expect  would  point 
out  the  chief  points  in  the  opinion,  whether 
prepared  by  the  judges  or  not,  gives  the  fol- 
lowing as  the  holding  of  the  court  upon  the 
demurrer  to  the  plea  of  settlement  by  de- 
ceased: 

"Held,  that  the  cause  of  action  was  the 
defendant's  negligence,  which  had  been  satis- 
fied in  the  deceased's  lifetime,  and  that  the 
death  of  D.  Read  did  not  create  a  fresh  cause 
of  action." 

In  the  light  of  the  above,  it  is  certainly 
strange  that  courts  holding  that  a  statute 
such  as  the  one  before  us  does  create  a 
[222]  new  cause  of  action  should  cite  the 
Read  case  as  an  authority  in  support  of  a 
proposition  that  is  inconsistent  with  such 
holding. 

Perhaps  the  most  comprehensive  discussion 
of  the  question  before  us  found  in  any  de- 
cision is  that  in  the  majority  and  minority 
opinions  in  Southern  Bell  Telephone  Co.  v. 
Cassin,  supra — the  majority  opinion  holding 
a  settlement  such  as  in  the  present  case  to 
be  a  bar,  the  minority  holding  that  it  is  not 
a  bar.  It  is  worthy  of  note  that  the  statute 
before  that  court  provided  that,  in  the  action 
based  upon  the  death  of  a  husband  or  father, 
the  jury's  verdict  is  for  the  "full  value  of 
the  life  of  the  deceased,  without  deduction  for 
his  necessary  and  personal  expenses;"  a  pro- 
vision radically  different  from  that  in  our 
statute.  Repeatedly,  throughout  the  major- 
ity opinion,  are  to  be  found  references  to  this 
provision,  and  we  feel  that  a  reading  of  such 
opinion  cannot  but  impress  one  that  this 
peculiar  provision  had  much  to  do  in  shaping 
the  views  of  the  majority  upon  the  question 
of  the  public  policy  of  allowing  a  recovery 
on  behalf  of  next  of  kin  after  a  settlement 
with  the  injured  party;  and  it  is  very  clear, 
from  the  reading  of  such  majority  opinion, 
that  the  majority's  views  on  the  question  of 
public  policy  largely  controlled  its  decision. 
We  would  note  a  few  of  what  we  deem  weak 
positions  taken  in  the  majority  opinion.  The 
court  says: 
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If  a  release  wipes  out  ihe  wrong  done  by 
the  defendant,  and  makes  it  as  though  no 
injury  had  been  suffered,  then  upon  the  death 
of  the  injured  party  there  would  be  no  cause 
of  action,  just  as  though  there  had  been  no 
injttiy,  and  it  would  not  be  a  question  as  to 
the  right  to  maintain  two  concurrent  suits, 
hot  as  to  the  right  to  maintain  any  suit  at 
all/' 

As  indicated  in  the  above  quotation,  the 
court  took  the  view  that  the  release. by  the 
injured  party  entirely  removed  the  wrong 
done  to  the  next  of  kin;  and  in  another  part 
of  the  opinion,  when  discussing  the  opinion 
of  the  same  court  in  Georgia  R.  etc.  Co.  ▼. 
Fitzgerald,  108  Ga.  507,  34  S.  E.  316,  49 
L.K^  175,  which  was  a  case  which  did  not 
in  any  manner  involve  the  question  now  be- 
fore us,  but  did  involve  the  question  of  the 
right  of  plaintiff  to  introduce  in  evidence 
the  admission  of  deceased  in  relation  to  the 
cause  of  the  injury  re<5eived  by  him,  it  noted 
that  in  the  Fitzgerald  case  it  was  held  that 
the  surviving  wife  "is  to  be  considered  tti 
privity  mth  her  husband,  in  so  far  as  her 
right  to  [223]  complain  of  the  homicide  is 
concerned.  The  court  then  held  that,  owing  to 
this  ftivity,  the  wife  was  bound,  not  only 
by  any  defense  which  the  defendant  might 
have  interposed  to  the  original  claim  of  in- 
jury— ^that  is,  by  anything  in  the  nature  of 
a  defense  which  was  precedent  in  time  to  or 
accompanying  the  claimed  wrongful  act,  and 
which  was  the  real  point  decided  in  the  Fitz- 
gerald case;  but  it  also  held  that,  owing  to 
such  "privity,"  she  was  bound  by  what  her 
husband  did  after  the  injury,  and  in  this 
connection  said: 

'To  hold  otherwise  would  be  to  say  that 
the  wife  could  be  barred  by  what  her  hus- 
band said,  but  not  by  what  he  did;  that  she 
might  be  concluded  by  words,  but  not  by 
money;  that  the  evidence  of  her  husband  giv- 
en in  the  suit  for  her  personal  injuries,  might 
be  used  against  her  in  a  suit  for  his  death, 
but  that  the  more  solemn  judgment  against 
him  would  not  conclude  her." 

A  mere  reading  of  the  above  quotation 
shows  the  weakness  of  the  position  taken 
by  the  court  wherein  the  court  fails  to  dis- 
tinguish between  that  which  went  to  prove 
whether  or  not  there  ever  existed  a  cause  of 
action  in  favor  of  the  husband  and  that  which 
merely  went  to  prove  whether  a  cause  of 
action  once  existing  had  been  released.  The 
^fe's  cause  of  action  certainly  rested  upon 
proof  that  the  husband  once  had  a  cause  of 
action — ^that  question  was  vital  to  her  claim. 
An  examination  of  the  opinion  in  the  Fitz- 
gerald case  discloses  that  therein  the  wife  was 
held  bound  by  anything  done  by  her  husband 
owing  to  which  a  cause  of  action  never  arose; 
while  in  the  Cassin  case  the  court  extended 
the  ^privity"  entirely  beyond  the  rule  of  the 


Fitzgerald  case,  by  holding  the  wife  bound 
by  what  her  husband  did  after  his  cause  of 
action  had  accrued  in  settling,  not  her,  but 
his,  cause  of  action.  In  the  minority  opin- 
ion, after  exhaustively  reviewing  all  the  ear- 
lier decisions  construing  the  statutes  of  such 
state,  and  among  them  the  Fitzgerald  case, 
it  is  said  (the  italicizing  being  ours) : 

"In  other  words,  the  right  of  a  widow  to 
recover  is  not  because  the  death  of  her  hus- 
band has  been  brought  about  by  the  act  of 
some  person,  but  his  death  must  be  the  result 
of  some  act  of  commission  or  omission  on  the 
part  of  the  defendant  which  the  law  would  de- 
clare to  be  negligent,  and  under  such  circum- 
stances that,  had  death  not  resulted,  he  would 
have  been  entitled  [224]  to  demand  compen- 
sation. It  is  therefore  clearly  right  that  the 
widow  should  be  deprived  of  her  right  to 
bring  a  suit  if  the  deceased  could  have  avoid- 
ed the  consequences  of  the  defendant's  negli- 
gence by  the  exercise  of  ordinary  care,  as 
well  as  in  the  case  where  the  deceased  had 
entered  into  a  contract  which  had  the  effect 
of  making  the  act  of  the  defendant  lawful  as 
to  him,  and  also  in  all  of  those  cases  where 
the  facts  and  circumstances  surrounding  the 
killing,  as  well  as  those  leading  up  to  and 
preceding  it,  were  such  as  to  show  either 
that  the  defendant  had  been  guilty  of  no 
wrongful  act,  or  that  the  deceased  was  the 
victim  of  his  own  folly  in  matter  of  contract, 
or  of  his  carelessness  in  matter  of  conduct. 
All  of  the  cases  which  we  have  cited  above, 
being  all  we  have  been  able  to  find  in  our 
reports  dealing  with  the  question  under  con- 
sideration, relate  to  some  act  done  by  the 
deceased  prior  to,  or  concurrent  with,  the 
injury  which  he  received.  When  a  person  is 
injured  by  the  wrongful  act  of  another,  a 
foundation  is  at  once  laid  for  a  cause  of  action 
in  favor  of  those  entitled  under  the  law  to 
demand  compensation  for  his  death;  and  the 
moment  that  his  death  results  from  such 
wrongful  act  the  cause  of  action  is  full  and 
complete.  Nothing  the  person  injured  can 
say  or  do  let  ween  the  date  of  the  torongful 
act  a/nd  his  death  can  defeat  the  cause  of 
action  for  the  homicide." 

Again  the  majority  say: 

"To  begin  with,  the  English  courts  have 
held  that  Lord  Campbell's  Act  created  a  new 
cause  of  action,  and  yet  in  the  Read  case, 
the  first  decision  as  to  the  effect  of  a  release, 
it  was  pointedly  held,  that  a  plea  of  accord 
and  satisfaction  with  the  deceased  in  his 
lifetime  was  a  good  bar  to  an  action  by  his 
legal  representatives." 

While  we  think  the  court  in  the  Head  case 
should  have  held  that  the  statute  created  a 
new  cause  of  action,  yet  we  have  seen  that 
it  was  held  therein,  and  so  understood  by 
the  court  that  decided  the  Griffith  case,  that 
the  Lord  Campbell  Act  did  not  create  a  new 
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cause  of  action.  If  the  court  in  the  Bead 
case  had  held  that  the  statute  created  a  new 
cause  of  action,  it  is  quite  probable  that  they 
would  have  reached  a  different  conclusion, 
one  consistent  with  the  idea  that  a  separate 
and  distinct  cause  of  action  had  been  created. 
We  frankly  admit  our  inability  to  [225]  com- 
prehend the  force  of  reasoning  in  tiie  follow- 
ing found  in  the  majority  opinion  in  the 
Cassin  case: 

"If  his  negligence  in  the  act  is  imputed 
to  her,  should  not  also  his  conduct  after  the 
injury  be  imputed  to  her?  In  spite  of  all 
the  recent  statutes,  'the  husband  is  still  the 
head  of  the  family,'  his  life  is  his  own,  his 
body  is  his  own,  and  whatever  right  in  that 
life  the  law  gives  to  his  wife  must  be  subject 
to  the  superior  right  of  the  husband." 

We  apprehend  no  rule  is  sound  that  will 
not  work  both  ways.  The  above  words  would 
read  quite  different  if  you  substitute,  as 
the  party  receiving  the  physical  injury  and 
settling  therefor,  the  wife  or  the  child,  and, 
as  the  party  suing  for  the  injury  caused  by 
the  death  of  such  wife  or  child,  the  husband 
or  father;  we  are  inclined  to  the  view  that 
the  learned  judges  would  not  have  overlooked 
the  weakness  of  this  statement.  The  ma* 
jority  sums  up  its  views  in  this  remarkable 
statement : 

"The  substantial  grounds  on  which  the 
courts  must  hold  that  the  husband's  settle- 
ment bars  the  wife  are  based  upon  the  fact 
that  the  wife's  right  in  the  life  of  her 
husband  is  subordinate  to  what  he  himself  has 
done  with  his  life;  that,  as  his  negligence 
is  imputable  to  her,  so  his  ratification  and 
condonation  of  the  wrong  done  him  estops 
her;  that  his  acceptance  of  payment  ratifies 
the  act,  and  admits  that  he  has  been  made 
whole  of  his  injury;  that  thereafter  the  de- 
fendant can  say  he  has  not  harmed  the  hus- 
band, but  that  payment,  like  pardon,  relates 
back  to  the  original  act,  and  makes  it  as 
though  it  had  not  been." 

Let  us  substitute  the  word  "wife"  for  "hus- 
band" and  "husband"  for  "wife"  in  the  above 
statement  and  then  apply  it  either  to  the 
case  of  injury  and  death  or  to  the  supposed 
case,  hereinbefore  mentioned,  of  abduction  of 
a  wife;  if  the  statement  is  good  law  it  is 
properly  applicable  thereto.  Suppose  in  the 
abduction  case  the  wife  has  settled  for  the 
wrong  done  her,  and  the  husband  is  suing 
the  wrongdoer  for  the  violation  of  his  right 
to  his  wife's  services;  imagine  a  court  say- 
ing; 

"The  ground  upon  which  we  hold  the  hus- 
band barred  is  based  on  the  fact  that  the 
husband's  right  in  the  life  of  his  wife  is 
subordinate  to  what  she  herself  has  done  with 
her  life;  as  her  conduct  would  be  imputable 
to  him,  her  ratification  and  condonation 
[226]  of  the  wrong  done  her  estops  him;  her 
acceptance  of  payment  ratifies  the  act,  and 


admits  that  she  has  been  made  whole  of  -her 
injury;  that  thereafter  the  wrongdoer  can 
say  he  has  not  harmed  the  wife,  but  that 
payment,  like  pardon,  relates  back  to  the 
original  act,  and  makes  it  as  though  it  liad 
not  been." 

This  certainly  would  be  remarkable  law. 
A  reading  of  the  majority  opinion  in  the  Cas- 
sin case  can  but  convince  one  of  the  correct- 
ness of  Elliott's  statement,  hereinbefore  quot- 
ed, that  "it  is  somewhat  difficult  to  support 
the  rule  by  logical  reasoning;"  and  such  » 
reading,  we  think,  is  sufiicient  to  convince  any 
person  that  such  opinion  is  really  based  upon 
the  majority's  views  as  to  what  was  and 
was  not  sound  public  policy. 

In  Hecht  v.  Ohio,  etc.  R.  Co.  132  Ind.  607, 
32  N.  E.  302,  the  court  said: 

"It  was  certainly  not  the  intention  of  the 
Legislature  that,  when  the  person  guilty  of 
the  wrong  has  been  once  subjected  to  a  suit 
by  the  injured  party  in  his  lifetime,  and 
compelled  to  pay  all  of  the  damages  resulting 
from  the  injuries  sustained  by  the  wrongful 
act,  he  should  again  be  liable  to  an  action 
in  favor  of  the  personal  representatives  of 
the  injured  party  after  his  death,  and  be 
again  compelled  to  respond  in  damages  for 
the  same  act." 

Sufficient  comment  on  the  above  is  to  call 
attention  to  the  fact  that  the  "injured  party'^ 
therein  mentioned  could  not  in  his  action, 
recover  for  those  damages  sustained  by  the 
next  of  kin  through  the  death  of  the  injured 
party,  and  therefore  the  wrongdoer  could  be 
"compelled  (by  such  action)  to  pay  all  the 
damages  resulting  from  the  injuries  sustained 
by  the  wrongful  act."  The  bare  statement 
of  the  projposition — ^that  the  injured  party 
could  sue  and  recover  for  damages  which 
might  result  to  third  parties  through  the 
death  of  plaintiff — demonstrates  the  weak- 
ness, not  to  say  absurdity,  thereof.  In  Strode 
V.  St.  Louis  Transit  Co.  197  Mo.  616,  9d  S. 
W.  851,  7  Ann.  Cas.  1084,  the  court  said: 

"The  general  consensus  of  opinion  seems 
to  be  that  the  gist  and  foundation  of  the 
right  in  all  cases  is  the  tcrongful  act,  and 
that  far  sttch  wrongful  act  hut  one  recovery 
should  he  had,  and  that,  if  the  deceased 
had  received  satisfaction  in  his  lifetime^ 
[227]  either  by  settlement  and  adjustment 
or  by  adjudication  in  the  courts,  no  further 
right  of  action  existed." 

The  unsoundness  of  the  foregoing  is  ap- 
parent. W^hy  not  more  than  one  recovery  for 
such  "wrongful  act?"  Why  this  refusal  to 
follow  the  ordinary  rule  that  there  may  be 
recoveries  for  every  legal  injury  occasioned 
by  a  wrongful  act?  In  Louisville  R.  Co.  v. 
Raymond,  135  Ky.  738,  123  S.  W.  281,  27 
L.R.A.{N.S.)   176,  the  court  said: 

"The  rule  that  a  personal  representative 
cannot  sue  upon  both  causes  of  action  is 
based  upon  the  ground  that  the  defendant 
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committed  a  single  wrong,  the  negligence  or 
wrongful  act  which  caused  the  injury,  and 
that>  while  the  law  gives  two  remedies  for  the 
wrong,  it  was  not  contemplated  that  two  re- 
coveries should  be  had  for  one  wrong." 

There  are  not  "two  remedies  for  one 
wrongs"  there  is  one  remedy  for  each  of  two 
wrongs — one  a  wrong  to  the  party  who  after- 
ward dies,  the  other  a  wrong  to  those  who 
survive.  In  Holton  v.  Daly,  106  111.  131,  the 
court,  in  speaking  of  the  right  of  personal 
representatives  to  bring  two  actions— one 
based  upon  a  statute  providing  for  the  sur- 
vival of  the  common-law  action,  the  other 
based  on  a  Lord  Campbell  Act — said: 

*^t  is  not  to  be  presumed  that  it  was  in- 
tended there  should  be  two  causes  of  action, 
in  distinct  and  different  rights,  by  the  same 
party  plaintiff,  for  the  same  wrongful  act, 
neglect,  or  default.  ...  It  is  true  the 
measure  of  recovery  in  the  different  cases  is 
not  the  same,  but  the  cause  of  action  is,  viz., 
the  wrongful  act,  neglect,  or  default." 

Here,  again,  we  see  a  court  failing  to  dis- 
tinguish between  a  "cause  of  action"  and  one 
single  element  of  such  cause  of  action. 

The  above  quotations  are  fairly  representa- 
tive of  the  statements  found  in  all  those 
opinions  wherein  conclusions  are  reached 
which  are  inconsistent  with  our  views.  How 
much  more  consonant  with  reason  is  the  fol- 
lowing from  the  opinion  in  Mahoning  Valley 
R.  Co.  ▼.  Van  Alstine,  77  Ohio  St.  395,  83  N. 
E.  601,   14   L.B.A.(N.S.)    893: 

"It  is  insisted,  further,  that  the  theory  ot 
two  causes  of  action  will  necessarily  result 
in  tiie  assessment  of  double  damages,  at  least 
in  part^  and  this  is  emphasized  by  the  learned 
judge  who  delivered  the  opinion  in  Holton  v. 
Daly,  106  111.  131.  We  are  [228]  not  able  to 
perceive  that  this,  in  practice,  would  prove  a 
very  serious  situation.  At  least  the  eminent 
jurist  who  presided  in  the  conomon  pleas  at 
the  trial  of  the  revived  action  seemed  to  have 
no  difficulty  in  giving  to  the  jury  a  rule  as  to 
damages  which,  as  it  seems  to  us,  would  not 
embarrass  the  question  of  a  proper  rule  of 
damages  to  be  given  the  jury  upon  the  trial 
of  the  second  action.  The  objection  is  a 
plausible  one.  We  are  not  impressed  that  it 
is  sound.  At  least  it  cannot  avail  if  the  right 
to  a  second  action  where  death  results  from 
tlie  injuries  is  given  by  the  statute." 

In  Burk  y.  Areata,  etc.  R.  Co.  125  Cal.  364, 
57  Pac.  1066,  73  Am.  St.  Hep.  52,  it  was  said: 

"Under  our  statute,  the  injured  person 
night  survive  long  enough  to  sue  and  recover 
damages  or  to  settle  with  the  wrongdoer,  and 
then  by  his  death  a  new  cause  of  action  would 
accrue  to  his  heirs." 

In  Brown  v.  Chicago,  etc.  R.  Co.  supra,  it 
was  said: 

'The  action  for  a  death  loss  to  a  surviving 
relative  is  not  a  right  by  survivorship  to  the 
Ann.  Cas.  1918A — 20. 


claim  which  existed  in  favor  of  the  injured 
person  in  his  lifetime." 

The  following  words  of  Justice  Brewer 
found  in  Hulbert  v.  Topeka,  34  Fed.  510,  are 
worthy  of  careful  consideration: 

^'Section  422  [the  homicide  section  (Comp. 
Laws  1879)  ]  gives  a  new  right  of  action — one 
not  existing  before;  an  action  which  is  not: 
founded  on  survivorship;  an  action  which 
takes  no  account  of  the  wrong  done  to  the  de- 
cedent, but  one  which  gives  to  the  widow  or 
next  of  kin  damages  which  have  been  sus- 
tained by  reason  of  the  wrongful  taking 
away  of  the  life  of  the  decedent.  It  makes 
no  difference  whether  the  injured  party  was 
killed  instantly,  or  lived  months;  whether  he 
suffered  lingering  pain  or  not;  whether  or 
not  he  was  put  to  any  expense  for  medical 
attendance  and  nursing.  None  of  these  mat- 
ters are  to  be  considered  in  an  action  under 
section  422;  and  the  single  question  is:  How 
much  has  the  wrongful  taking  away  of  his 
life  injured  his  widow  or  next  of  kin?  It  is 
an  action  to  recover  damages  for  the  death, 
and  in  no  sense  a  survival  of  an  action  which 
.  .  .  the  decedent  himself  had  in  his  life- 
time." 

In  Littlewood  v.  New  York,  89  N.  Y.  24, 
42  Am.  Rep.  271,  supra,  the  court  said: 

"There  can  be  no  doubt  that  the  Legislature 
had  power  to  [229]  create  the  double  liability 
contended  for,  nor  would  it  necessarily  involve 
any  inconsistency.  The  damages  of  the  party 
injured  are  different  and  distinguishable  from 
those  which  his  next  of  kin  sustained  by  his 
death,  and  no  double  recovery  of  the  same 
damages  would  result." 

In  Pittsburg,  etc.  R.  Co.  v.  Hosea,  152  Ind. 
412,  53  N.  £.  419,  supra,  it  is  said  (the  ital- 
ics being  ours) : 

"Whatever  may  be  said  with  respect  to  the 
power  of  the  intestate  to  contract  away  his 
right  of  action  against  the  appellant,  he 
8wely  had  no  power  to  bargain  away  hia 
family^a  right  of  action  given  by  statute 
against  the  one  wrongfully  causing  his 
death." 

We  close  in  the  words  of  the  court  in 
Maney  v.  R.  Co.  supra : 

Neither  argument  nor  authority  would 
seem  to  be  necessary  to  sustain  the  view  that 
the  widow  and  next  of  kin  cannot  be  deprived 
of  the  property  right  so  created  and  vested  in 
them  at  the  will  or  pleasure  of  the  contract 
of  another,  though  he  be  the  party  charged 
with  the  performance  of  duties  out  of  which 
the  right  grew." 

Tlie  order  appealed  from  is  affirmed. 

Smtth,  J.  {dissenting). — The  majority 
opinion  frankly  concedes  "that  a  large  num- 
ber, and  perhaps  a  majority,  of  the  cases 
wherein  this  precise  question  was  under  con- 
sideration" have  held  contrary  to  the  conclu- 
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sions  announced  in  that  opinion.  With  equal 
irankness  it  affirms  that: 

"One  case  backed  by  reasoning  that  is  co- 
gent may  be  sufficient  to  outweigh  any  num- 
^ber  of  opinions  wherein  the  argument,  even 
though  forcible,  lacks  that  convincing  power 
J;hat  forces  conviction." 

We  are  to  assume,  therefore,  that  the  ma- 
jority opinion  presents  such  cogent  reasoning. 
It  seems  to  me,  however,  that  it  affords  an 
illuminating  example  of  an  argument  to  show 
what  a  court  thinks  the  law  ought  to  be, 
rather  than  a  satisfactory  demonstration  of 
what  it  is.  The  reasoning  intended  to  show 
two  distinct  "causes  of  action"  under  our 
statute  is  founded  on  an  assumed  elementary 
principle — the  right  of  the  wife  to  the  hus- 
band's support.  It  is  said  to  be  a  duty  rest- 
ing upon  every  person  not  to' deprive  the  wife 
-of  the  husband's  support,  and  [230]  upon  this 
is  based  the  legal  conclusion  that,  whenever 
the  right  of  the  wife  to  the  husband's  sup- 
port is  violated  by  the  wrongful  act  of  a  third 
person,  such  act  should  create  a  right  of  ac- 
tion in  the  wife.  The  assumption  in  the  rea- 
soning is  that  any  negligent  and  wrongful  in- 
jury to  the  husband  which  lessens  the  support 
of  the  wife  should  give  her  a  cause  of  action, 
and  that  we  must  presume  it  was  the  legisla- 
tive intent,  in  changing  the  common -law 
rules,  to  confirm  in  her  a  separate  right  of 
action  for  everv  diminution  of  her  means 
of  support  arising  from  a  wrongful  injury 
to  the  husband.  The  fallacy  lies  in  the  as- 
sumption that  the  legislation  under  discus- 
sion was  intended  to  create  such  a  right  of 
action  in  the  wife.  Neither  at  common  law 
nor  by  legislation  does  such  right  exist,  nor 
ever  has  existed  in  this  state,  except  for  in- 
jury to  support  caused  by  unlawful  sales  of 
intoxicating  liquors.  For  all  personal  in- 
juries the  right  of  action  for  any  injury  which 
Affects  the  ability  of  the  husband  to  support 
the  wife  eixsts  only  in  the  injured  husband 
himself,  so  long  as  he  is  living,  and  the  wrong- 
doer who  compensates  the  husband  places  in 
his  hands  the  means  of  support  of  which  the 
wife  is  potentially  deprived  by  the  wrongful 
a,ct,  and  no  legal  liability  to  her  has  ever 
existed.  The  marital  obligation  for  her  sup- 
port creates  a  conclusive  legal  presumption 
that  he  will  apply  such  damages  received  by 
him,  as  he  will  his  earnings  and  other  prop- 
erty, for  her  support,  and  that  she  is  thus 
compensated.  These  statutes  were  never  in- 
tended in  any  degree  to  affect  the  legal  rights 
of  the  wife  or  to  limit  the  control  of  the  hus- 
band over  his  property  or  his  choses  in  action 
while  living,  and  no  act  of  his  while  living 
which  was  valid  when  done,  no  matter  in 
what  degree  it  may  be  thought  to  affect  the 
support  of  the  wife,  was  ever  intended  to  be 
invalidated  or  rendered  ineffective  by  these 
•enactments.     To  assume  the  contrary  as  a 
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legislative  intent  would  be  to  presume  tliat 
a  Legislature  would  inte9d  or  undertake  to 
say  that  every  trxmsfer  or  loss  of  property 
by  the  husband  in  his  lifetime  which  would 
affect  the  future  support  of  his  wife  should 
be  declared  ineffective. 

It  seems  to  me  that  a  good  many  decisions 
of  other  courts,  as  well  as  the  majority  opin- 
ion in  this  case,  present  a  somewhat  confused 
interpretation  of  these  statutes,  which  were 
enacted  only  for  one  distinct  purpose,  viz., 
that  of  abrogating  two  rules  [231  ]  which  be- 
came incorporated  in  the  ancient  common 
law :  First,  "that  the  death  of  a  himian  being 
cannot  be  complained  of  as  a  civil  injury  for 
which  damages  are  recoverable  in  a  court  of 
law;"  and,  second,  "that  a  right  or  cause  of 
action  which  belonged  to  an  injured  person 
while  living  was  extinguished  by  his  death. 
Denunciation  of  these  ancient  rules  may  add 
somewhat  to  our  appreciation  of  our  own 
modern  wisdom,  but  it  serves  no  real  purpose 
in  the  discussion  of  these  statutes.  Those 
rules,  however,  must  necessarily  be  consid- 
ered in  the  interpretation  of  these  statutes, 
and  the  objects  sought  to  be  accomplished  by 
their  enactment.  The  character  and  effect 
of  particular  statutory  changes  in  the  com- 
mon-law rules  referred  to  in  our  own  state, 
and  in  other  states,  should  be  our  guide  in  the 
interpretation  of  such  statutes.  It  seems  to 
me  that  nearly  all  the  fallacies  of  reasoning 
and  conflicting  views  found  in  the  decided 
cases  arise  from  a  total  or  partial  miscon- 
ception of  the  real  purpose  of  this  class  of 
l^islation.  It  was  not  its  purpose  to  en- 
large or  change  any  existing  law  which  made 
it  the  duty  of  the  husband  to  support  the 
wife,  nor  to  change  the  law  which  gave  her 
the  legal  right  to  demand  support  from  him 
It  was  not  intended  in  any  degree  to  change 
or  limit  the  husband's  control  during  his  life- 
time to  property  or  choses  in  action  which 
might  ultimately  be  devoted  to  her  support. 
It  was  intended  only  to  secure  to  her  that 
which,  under  common-law  rules,  she  would 
have  lost  upon  the  happening  of  his  death. 
The  statutes,  I  think,  should  be  construed,  as 
many  courts  have  construed  them,  merely  as 
intended  to  authorize  a  recovery  of  damages 
after  the  death  of  the  husband  for  a  previous- 
ly uncompensated  injury  to  the  husband's 
earning  capacity.  It  must  be  conceded  that 
the  reasoning  and  logic  in  many  of  the  de- 
cided cases  is  unsatisfactory,  and*  subject  to 
criticism.  This,  I  think,  is  due  largely  to  a 
misconception  of  what  constitutes  the  cause 
of  action,  and  because,  as  said  by  Justice 
Whiting,  some  courts  have  failed  "to  dis- 
tinguish between  a  cause  of  action  and  one 
single  element  of  such  cause  of  action."  All 
of  these  statutes,  however,  no  matter  what 
their  phraseology,  were  primarily  intended 
to  accomplish  a  single  purpose — ^the  abroga- 
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tion  of  the  common-law  rules  which  inhibited 
a  civil  remedy  in  damages  for  a  wrongful 
-death,  or  for  personal  injuries  which  later 
resulted  in  death.  They  all  deal  with  condi- 
tions [232]  which  arise  after  the  death  of  the 
person  injured.  The  right  of  action,  under  all 
the  statutes,  must  therefore  necessarily  be 
vested  in  a  third  person,  either  the  personal 
representative  for  the  benefit  of  the  estate, 
or  for  the  benefit  of  particular  persons  named 
in  the  statute,  or  given  to  particular  bene- 
ficiaries, such  as  the  wife  or  children. 

The  statutes,  when  carefully  analyzed,  dif- 
fer chiefly  as  to  the  person  who  may  bring 
the  action  and  the  date  when  the  damages 
accrue  or  from  which  they  are  computed,  or 
the  kind  of  damages  recoverable.    Some  stat- 
utes permit  recovery  of  the  identical  damages 
the  deceased  himself  might  have  recovered, 
with  added  pecuniary  damages  to  the  wife 
or  family  resulting  from  the  death.     Others 
pennit  a  recovery  by  the  personal  representa- 
tive for  the  benefit  of  the  estate  of  such  dam- 
ages  as   the    deceased    himself    might    have 
recovered,  and  also  permit  a  further  recovery 
by  the  wife   or   personal    representative   of 
damages  to  her  support  wtiich  follow  and  are 
the  result  of  the  death.    Other  statutes  ignore 
the  intervening  damages,  and  permit  a  re- 
covery only   for  the  damages  to  the  wife's 
means  of  support  which  result  from  the  death 
itself.    The  various  statutes  diflTer  essentially 
onlv  as  to  the  persons  in  whom  the  right  of 
action  is  vested  after  death  and  the  kind  and 
measure  of  damages  which  are  recoverable. 
In  every  instance  and  under  all  the  statutes, 
"the  cause  of  action"  is  the  wrongful  personal 
injury.    No  one  doubts  a  single  wrongful  act 
may  result  in  separate  and  distinct  injuries 
to  two  or  more  separate  and  distinct  persons 
or  rights,  and  that  either  of  such  injured  per- 
sons may  maintain  an  action  for   his  own 
distinct  damage.    Nor  will  any  one  deny  the 
power  of  the  Legislature  to  split  the  total 
aggregate  damages  resulting  from  a  wrong- 
ful injury  to  the  husband  by  giving  a  part 
to  the  estate  and  a  part  to  the  wife.    But  I 
think  no  one  will  assert  that  legislative  power 
exists  to  require  the  wrongdoer,  first,  to  pay 
the  total  aggregate  damages  to  the  estate, 
and,  again,  to  pay  the  total  aggregate  dam- 
ages to  the  wife.     The  controlling  principle 
is  that,  when  the  wrongdoer  has  once  paid  the 
agreed,  or  legally  ascertained,  total  damages, 
to  the  person   entitled  to  receive  the  same 
at  the  time  such  payment  is  made,  the  orig- 
inal wrongful  act  is  fully  satisfied  and  the 
right  of  action  therefore  extinguished.    The 
husband,  during  his  lifetime,   is  and  must 
be  deemed  competent  [233]  to  place  a  valua- 
tion upon  his  ovni  services  as  a  means  of 
support  for  his  wife  and  family,  and  this,  not 
because,  as  suggested  in  certain  decisions,  the 
vife  is  privy  to  his  acts,  but  because  the  law 
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deems  him  competent  in  his  lifetime  to  safe- 
guard and  protect  all  her  rights,  in  the  exer- 
cise of  his  duty  of  support.  Some  of  these 
statutes  which  permit  a  recovery  of  the  same 
damages  the  deceased  would  have  had  in  his 
own  favor  had  he  survived  his  injuries  go  no 
further  than  to  abrogate  one  rule  of  the  com- 
mon law,  viz.,  that  a  right  of  action  for  per- 
sonal injuries  is  eoftvnguished  by  the  death  of 
the  injured  person.  Under  these  statutes, 
the  damage  to  the  estate  or  beneficiaries 
which  result  from  the  death  itself  are  not 
recoverable.  Another  class  of  statutes  ignore 
certain  elements  of  damage  which  the  de- 
ceased in  his  lifetime  might  have  recovered, 
such  as  expenses  of  nursing,  medical  atten- 
tion, and  solatium,  and  permit  only  a  recov- 
ery equal  to  the  pecuniary  loss  of  support 
sustained  by  the  beneficiaries  by  reason  of 
the  death  alone.  Some  courts  have  con- 
strued the  latter  class  of  statutes  as  creating 
a  new  cause  of  action  for  the  death.  This 
is  wholly  wrong.  The  common-law  rule  was 
that,  although  a  criminal  or  negligent  act 
which  caused  death  was  tortious  and  wrong- 
ful, yet  the  damage  which  might  flow  there- 
from was  not  recoverable  in  a  civil  action. 

The  origin  of  this  rule  and  the  reasoning 
upon  which  it  was  founded  are  both  obscure, 
though  the  rule  itself  comes  down  from  an- 
cient times.  Some  law  writers  have  surmised 
that  it  had  its  origin  in  the  idea  that  a  man 
could  not  have  damages  for  his  own  death. 
The  justice  of  this  rule  however,  came  to  be 
questioned  later,  when  it  was  recognized  that 
a  wrongful  act  which  caused  death  might 
occasion  injury,  through  the  death  itself,  to 
the  estate  of  the  decedent,  or  to  those  de- 
pendent upon  him  for  support.  It  thus  be- 
came apparent  that  the  common-law  .rule 
should  be  changed,  and  a  rule  for  estimating 
damage  flowing  from  the  wrong,  either  to  the 
estate  or  to  third  persons,  should  be  estab- 
lished and  flxed  by  law.  This  was  done  by 
the  Lord  Campbell  Act,  about  70  years  ago, 
and  this  act  was  followed  in  almost  every 
jurisdiction  where  the  English  common  law 
prevailed,  by  statutes  similar  in  their  purpose 
to  the  original  act,  but  varying  as  to  the 
rule  of  damages  and  the  persons  who  might 
maintain  an  action  therefor.  But  the  wrong- 
ful act  which  [234]  caused  the  death  has  al- 
ways been  recognized  as  the  cause  of  action, 
though  the  damages  are  to  be  measured  by 
the  consequences  flowing  from  the  act,  or  the 
death  itself.  In  some  jurisdictions  where 
a  period  of  time  intervened  between  the  injury 
and  the  death,  the  damages  which  the  injured 
person  might  have  recovered  in  his  lifetime 
are  added  to  the  damages  flowing  from  his 
subsequent  death,  and  the  total  damages  may 
be  recovered  in  a  single  action.  In  other 
jurisdictions  the  intervening  damage  is  given 
to  the  estate,  and  the  damage  flowing  from 
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the  death  to  specific  beneficiaries;  while  in 
still  others  the  common-law  rule  that  the 
right  of  action  is  extinguishable  by  death 
is  modified  only  to  the  extent  of  allowing  a 
recovery  of  the  damage  flowing  directly  from 
the  death  itself.  The  Lord  Campbell  Act  has 
been  so  construed  by  the  Illinois  courts 
(Prouty  V.  Chicago,  250  111.  222,  95  N.  E. 
147),  although,  under  other  statutes  of  that 
state,  it  is  held  that,  where  the  injured  per- 
son dies  from  another  cause  than  the  injury, 
the  cause  of  action  for  damages  which  ac- 
crued prior  to  the  death  survives  to  the  ad- 
ministrator (Holton  V.  Daily,  106  111.  131; 
Devine  v.  Healy,  241  111.  34,  89  N.  E.  251; 
Chicago,  etc.  R.  Co.  v.  O'Connor,  119  111.  586, 
9  N.  E.  263). 

There  is  no  rule  of  law,  statutory  or  other- 
wise, based  on  the  theory  that  the  wife  is 
entitled  to  the  benefit  of  the  whole,  and  not 
a  part,  of  the  husband's  earning  capacity, 
which  gives  the  wife  a  separate  right  of  ac- 
tion against  the  wrongdoer,  where  the  hus- 
band, in  his  lifetime,  chooses  to  accept  in  set- 
tlement of  his  personal  injuries  an  amount 
less  than  the  full  actual  damages  to  his  earn- 
ing capacity.  Tliere  may  be  those  who  think 
this  ought  to  he  the  law,  but  it  is  not  at  the 
present  time.  The  only  safe  judicial  method 
is  to  follow  the  law  as  it  is  until  such  time 
as  some  ''cogent  reasoning''  shall  move  the 
legislative  wisdom  to  enact  other  laws.  If 
the  husband  has  the  absolute  right,  during 
his  lifetime,  to  settle  and  accept  compensa- 
tion for  personal  injuries  to  himself,  the  ex- 
tent of  such  injuries  is  wholly  immaterial. 
He  may  know  that  the  injuries  he  has  re- 
ceived will  totally  disable  him  for  life,  and 
that  he  may  become  utterly  useless  to  himself 
and  family,  a  condition  worse  than  death,  in 
so  far  as  it  affects  the  wife's  right  to  his 
support,  but  00  long  as  he  lives  his  legal 
right  to  settle  with  the  wrongdoer  will  not  be 
[235]  denied.  He  may  even  know  that  he 
will  die  as  a  result  of  such  injuries,  and  yet 
no  law  exists  which  deprives  him  of  the  legal 
right  to  estimate  the  damages,  and  to  make 
settlement  for  the  injury,  even  if  it  be  con- 
ceded that  such  settlement  involves  the  wife's 
means  of  support.  The  law  gives  him  the 
absolute  right  to  do  that  which  he  deems 
wisest  and  best,  both  for  himself  and  his 
wife  or  his  estate,  so  long  as  he  lives,  and  is 
mentally  capable  of  exercising  the  right.  So 
long  as  he  lives,  the  law  does  not  consider 
her  right  of  support  and  his  right  to  settle 
for  an  injury  to  himself  as  two  distinct 
things.  They  are  so  correlated  as  to  be  in- 
separable. It  would  be  idle  to  discuss  the 
wisdom  or  justice  of  legislation  which  might 
require  the  wife's  right  to  future  support  to 
be  taken  into  account  when  settlements  are 
made  in  his  lifetime  for  personal  injuries  to 
the  husband.    We  need  only  observe  that  at 


the  present  time  the  law  does  not  require 
it,  no  matter  what  may  be  the  extent  of  the 
injury.     But  a  wholly  different  situation   is 
presented  when  the  husband  has  been  wrong- 
fully  injured,  and  death  ensues  as  the   re- 
sult of  such  injuries,  the  husband  not  'having 
been  compensated  in  his  lifetime.     In   such 
cases,  the  ancient  rules  of  the  common  law 
left  the  wife  helpless  indeed.    She  could  not 
sue  for  the  loss  of  support  by  reason  of  his 
death,  nor  on  the  right  of  action  the  husband 
himself  had  against  the  wrongdoer,  for  that 
was  extinguislied  by  his  death.     It  was  pre- 
cisely this  situation  which  the  Lord  Campbell 
Act  sought  to  remedy,  by  changing  the  com- 
mon-law rules,  and,  when  properly  interpreted,, 
it  goes  no  further.    It  was  intended  to  allow 
her  that  which,  prior  to  his  death,  she  had 
not,   but  might   have   received   through   her 
husband  had  he  lived,  for  the  total  loss  of  his 
earning  power,  viz.,  damages.    To  accomplish 
this  no  change  in  existing  common  law  was 
necessary,   save  only   a  change    in   the   two 
rules  which  would  become  operative  by  rea- 
son of  the  death,  and  would  render  the  wrong- 
doer immune  from  an  action  in  the  law  courts. 
The  measure  of  damages  recoverable  may  be 
defined  with  reasonable  certainty  when   the 
Lord   Campbell   Act  is  thus   construed.      It 
was  intended  to  secure  to  her  that  which  the 
husband   had   neglected   or   failed  to   obtain 
for  her  in  his  lifetime.     When  the  husband 
had  not  himself  in  his  lifetime  estimated  and 
accepted,  or  caused  to  be  liquidated,  the  dam- 
ages, the  act  gave  her  the  right  to  maintain 
an  action  for   [236]   complete  liquidation   of 
the  damages  which  he  had  not  received,  and 
which   upon   his   death,   of   right,   ought    to 
belong  to  her,  and  the  act  carefully  provides 
that  the  total  pecuniary  injury  to  her  means 
of  support  by  reason  of  his  death  shall  be  her 
rule    of    damages.      But    endless    difficulties 
arose  when  an  attempt  was  made  to  deter- 
mine a  rule  of  damages  to  be  applied  where 
the  deceased  had  made  settlement  or  recovery 
in  his  lifetime.    It  is  just  at  this  point  that 
all  the  confiicting  views  of  courts  arise.    The 
numerous   quotations    from    decisions    found 
in  the  majority  opinion  show  how  diverse  and 
irreconcilable  are  the  views  of  courts  as  to 
the  purposes  and  effect  of  this  legislation,  and 
I  venture  the  suggestion  that  it  arises  from 
an  unnecessary  assumption  either  that  these 
statutes  create  a  new  cause  of  action,  or  that 
they  are  survival  statutes.    The  truth  seems 
to  be  that  a  conviction  arose  in  the  minds  of 
men,  first,  that  a  right  to  damages  for  a  per- 
sonal injury  which  caused  death  should  exist, 
and  that  it  ought  not  to  become  imenforceable 
because  of  the  death  of  the  injured  person. 
Then,  viewing  the  situation  after  de^ith,  the 
question  would  arise: 

"If  the  right  to  recover  damages  for  an 
uncompensated  fatal   injury   is  to  be  given. 
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to  the  wife,  children,  or  estate,  what  should 
be  the  measure  of  damages?" 

The  answer  seems  to  have  been  that  the  wife 
or  children  should  be  given  damage  equal 
to  both  the  loss  of  support  which  the  de- 
ceased husband  himself  might  have  recovered 
and  devoted  to  their  use  had  he  lived,  and 
also  the  additional  pecuniary  loss  they  sus- 
tained by  reason  of  his  death,  and  which  he 
might  have  contributed  to  them  had  he  sur- 
vived the  injury.  The  thought  was  that  the 
"cause  of  action"  already  existed,  and  that 
it  was  only  necessary  to  define  the  damages, 
both  in  extent  and  character,  which  were  to 
be  saved  from  extinction  by  reason  of  the 
husband's  death.  This  rule  of  damages  could 
be  made  applicable  as  well  where  death  was 
instantaneous,  because  it  was  intended  to  cov- 
er the  whole  pecuniary  value  of  his  earning 
capacity,  as  a  means  of  support  to  his  wife,  or 
as  an  increment  to  the  estate.  This  is  de- 
scribed in  the  statute  as  the  "pecuniary"  loss 
or  injury  by  reason  of  the  death.  Soihe  courts 
have  viewed  this  rule  of  damages  as  a  "new 
cause  of  action"  created  by  statute.  No 
wonder,  when  one  court  insists  that  these  acts 
are  survival  statutes,  and  another  that  a  rule 
of  damages  creates  a  new  "cause  [237]  of 
action"  never  heard  of  before,  that  there 
should  be  conflict  of  decision,  lame  reasoning, 
hair-splitting  distinctions,  profound  and  ab- 
struse definitions  of  terms,  and  almost  hope- 
less confusion.  And  this  in  face  of  the  fact 
quite  universally  conceded  by  the  courts  that 
the  Lord  Campbell  Act  was  conceived  and 
enacted  only  because  of,  and  to  abrogate,  the 
two  common-law  rules  referred  to  above,  as 
is  shown  by  the  criticism  of  those  ancient 
rules  in  the  majority  opinion,  and  in  the 
elaborate  quotations  from  certain  courts.  The 
fact  is  that  these  statutes  were  enacted  for 
only  one  purpose,  and  were  not  intended  or 
designed  to  change  any  right  of  the  husband 
to  deal  in  his  lifetime  with  his  property  or 
choses  in  action,  no  matter  in  what  way  or 
to  what  extent  his  exercise  of  that  right 
might  affect  the  wife's  means  of  support  or 
the  value  of  his  estate.  It  must  follow  there- 
fore, that  when,  in  his  lifetime,  he  has  esti- 
mated and  received  compensation  for  the  in- 
jury, the  cause  of  action  is  extinguished,  and 
no  right  of  action  remains  to  be  exercised 
by  his  dependents  or  personal  representatives. 

The  law  in  force  in  this  state  (chapter  301, 
Laws  1909)  provides  that  the  wrongdoer 
"shall  be  liable  to  an  action  for  damages,  not 
withstanding  the  death  of  the  person  injured," 
and  that  the  damages  may  be  "proportionate 
to  the  pecuniary  injury  resulting  from  such 
death,  to  the  persons  respectively  for  whose 
benefit  such  action  shall  be  brought."  The 
statutes  of  21  other  states  are  similar  to 
our  own  in  that  damages  are  recoverable 
*  notwithstanding  the  death."  See  memoran- 
da at  dose  of  Judge  Gates'  opinion.    In  some 


of  these  states  coexisting  statutes  are  deemed 
to  affect  the  interpretation  of  the  clause  of 
the  statute  above  referred  to.  In  this  state 
no  such  statutes  exist.  Our  statute  is  the 
original  Lord  Campbell  Act,  and  so  eminent 
a  jurist  as  Mr.  Justice  Cooley,  speaking  of 
that  act,  says: 

"It  is  seen  on  a  perusal  of  this  statute  that 
it  gives  an  action  only  when  the  deceased 
himself,  if  the  injury  had  not  resulted  in  his 
death,  might  have  maintained  one.  In  other 
words,  it  continues  for  the  benefit  of  the  wife, 
husband,  etc.,  a  right  of  action  which  at  the 
common  law  would  have  terminated  at  the 
death,  and  enlarges  its  scope  to  embrace  the 
injury  resulting  from  the  death.  If,  therefore, 
the  party  injured  had  compromised  for  the 
injury  and  accepted  satisfaction,  previously 
to  the  death,  [238]  there  could  have  been  no 
further  right  of  action,  and  consequently  no 
suit  under  the  statute." 

This  is  exactly  the  interpretation  given  the 
Lord  Campbell  Act  in  the  first  case  arising 
under  it  in  the  English  courts.  In  the  case 
of  Read  v.  Great  Eastern  R.  Co.  L.  R.  3  Q. 
B.  (Eng.)  555,  tfie  surviving  widow  sued 
the  railway  company  for  negligence  whereby 
her  husband  was  injured,  of  which  injuries 
he  died.  The  defendant  pleaded  that  in  the 
deceased's  lifetime  he  had  been  paid,  and  had 
accepted,  a  sum  of  money  in  full  satisfaction 
and  discharge  of  all  premises  and  causes  of 
action  against  the  defendants.  The  court 
held  that  the  cause  of  action  was  the  defend- 
ant's negligence,  which  had  been  satisfied  in 
the  deceased's  lifetime,  and  that  the  death  of 
the  husband  did  not  create  a  fresh  cause 
of  action.  Commenting  on  section  2  of  the 
act  which  prescribes  the  damages,  the  court 
said: 

**Thi8  section  may  provide  a  new  principle 
as  to  the  assessment  of  damages,  hut  it  does 
not  give  any  new  right  of  action." 

In  Louisville  R.  Co.  ▼.  Raymond,  135  Ky. 
738,  123  S.  W.  281,  27  L.R.A.(N.S.)  176, 
under  a  similar  statute,  the  ruling  of  the 
English  court  in  the  Read  case  was  followed. 
The  court  said: 

"The  plain  purpose  of  the  act  of  1854  [Acts 
1853-54,  c.  964]  was  simply  to  do  away  with 
the  common-law  holding  that  no  recovery 
could  be  had  when  death  resulted  immediate- 
ly. ..  .  If,  notwithstanding  the  settlement, 
the  representative  of  the  decedent  may  re- 
cover in  this  action,  he  might  equally  recover 
if  the  decedent  hnd  brought  a  suit  and  re* 
covered  a  large  sura  for  his  injury  before  his 
death.  The  amount  of  the  settlement  is  not 
material,  except  as  the  amount  paid  may 
throw  light  on  the  good  faith  of  the  settle- 
ment"— citing  a  large  mxmber  of  decisions 
sustaining  the  rule. 

In  the  note  in  the  latter  case  found  in  27 
L:R.A.(N.S.)  the  learned  annotator,  at  page 
176,  says: 
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"Without  reference  to  the  queetion  of  the 
construction  placed  upon  statutes  in  sub* 
stance  similar  to  Lord  Campbell's  Aet,  as  to 
whether  such  statutes  give  an  independent 
cause  of  action,  the  general  rule  is  that  such 
action  can  only  be  maintained  under  circum- 
stances such  as  would  entitle  the  injured  per- 
son in  his  lifetime  to  have  maintained  it; 
and  he  may,  subsequent  to  the  [239]  injury, 
settle  with  the  tort-feasor  for  the  damages 
caused  him  thereby,  and  such  settlement  is 
a  bar  to  any  subsequent  action  by  his  widow, 
next  of  kin,  or  personal  representative  for 
his  death  because  of  such  injuries,  unless 
there  is  fraud  or  duress  in  procuring  the  set- 
tlement." 

In  Strode  v.  St.  Louis  Transit  Co.  197  Mo. 
616,  95  S.  W.  851,  7  Ann.  Cas.  1084,  the 
court  said: 

"The  general  concensus  of  opinion  seems 
to  be  that  the  gist  and  foundation  of  the  right 
in  all  cases  is  the  wrongful  act,  and  that  for 
such  wrongful  act  but  one  recovery  should 
be  had,,  and  that,  if  the  deceased  had  received 
satisfaction  in  his  lifetime,  eitlier  by  settle- 
ment and  adjustment  or  by  adjudication  in 
the  courts,  no  further  right  of  action  existed." 

In  Littlewood  v.  New  York,  89  N.  Y.  24,  42 
Am.  Rep.  271,  under  a  statute  identical  with 
our  own,  Rapallo,  J.,  said: 

"I  can  find  nothing  in  the  act  of  1847  or 
the  amendments  of  1849  and  1870  manifest- 
ing an  intention  to  impose  the  liability  in 
question,  where  the  deceased  has  in  his  life- 
time recovered  compensation  for  his  injuries. 
The  act  has  made  an  important  change  in 
the  common  law,  in  affording  a  remedy  in 
cases  where  the  death  would  have  protected 
the  wrongdoer  against  any  recovery  what- 
ever; and  in  holding  it  applicable  to  such 
cases  only  we  think  that  all  is  accomplished 
that  tlie  legislature  intended.  The  argument 
in  favor  of  the  construction  contended  for 
on  the  part  of  the  plaintiff  is  based  largely 
upon  the  provisions  relating  to  the  damages 
to  be  recovered  and  the  disposition  to  be  made 
of  them.  Some  provisions  on  those  subjects 
were  necessary  by  reason  of  the  novelty  of 
the  action,  and  such  have  been  adopted  as 
were  deemed  most  appropriate,  but  they 
should  not  control  the  construction  of  that 
part  of  the  statute  which  imposes  the  lia- 
bility, or  extend  it  beyond  the  fair  import  of 
its  terms." 

In  Meekin  ▼.  Brooklyn  Heights  R.  Co.  164 
N.  Y.  153,  58  N.  E.  50,  51  L.R.A.  235,  79  Am. 
St.  Rep.  635,  that  court  held  that  the  measure 
of  damages  in  the  pecwMory  lo98  of  the  bene- 
ficiaries designated  by  the  statute,  and  that 
the  suffering  of  the  deceased  cannot  be  con« 
sidered.  This  ruling  was  approved  in  Michi- 
gan Cent.  R.  Co.  v.  Vreeland,  227  U.  S.  70, 
33  S.  Ct.  102,  57  U.  S.  (L.  ed.)  417,  Ann. 
Cas.  1014C  176;  Lindstrom  y.  International 


[240]  Nav.  Co.  117  Fed.  173;  Titman  ▼.  Neu- 
York,  57  Hun  473,  10  N.  Y.  S.  689. 

Tlie  relationship  between  alimony  in  a  di- 
vorce action  and  damages  recoverable  under 
the  Lord  Campbell  Act,  I  think,  may  be  con- 
sidered an  original  discovery,  and  as  having 
been  first  announced  in  the  majority  opinion. 
The  principle  might  be  stated  thus:  The 
court  compels  the  husband  to  pay  alimony 
to  the  wife  for  her  support  while  the  husband 
is  still  living.  The  Lord  Campbell  Act  re- 
quires the  wrongdoer  to  pay  the  wife  alimony 
in  the  form  of  damages  after  the  husband  ia 
dead.  But  what  would  be  the  situation  if  the 
wrongdoer,  prior  to  the  husband's  death,  had 
paid  to  the  husband  the  entire  alimony  or 
damages,  thus  passing  over  to  the  husband 
the  means  of  support  or  of  alimony  due  from 
the  wrongdoer?  Would  the  coiirt  deny  the 
wrongdoer  the  right  to  place  such  money  in 
the  husband's  hands,  lest,  perchance,  it  should 
be  dissipated  or  be  insufficient  in  amount, 
and  the -wife  thus  lose  her  alimony  or  sup- 
port? If  the  court  so  holds,  it  is  easy  to  see 
that  the  Lord  Campbell  Act  should  luive  gone 
directly  to  the  point  and  declared  that,  whea 
a  wrongful  act  resulted  in  the  death  of  the 
husband,  the  wrongdoer  should  thereafter  be 
required  to  support  the  wife.  If  this  is  the 
principle  underlying  the  act,  it  must  be  con- 
ceded it  was  badly  framed  to  accomplish  that 
purpose.  The  majority  opinion,  however,  goe» 
further,  and  asserts  that  the  husband  cannot 
release  a  "cause  of  action"  which  has  not 
then  accrued,  which  may  never  accrue,  which 
from  its  very  nature  cannot  accrue  until  his 
death,  which,  if  it  ever  does  accrue,  is  in 
favor  of  the  wife,  and  is  based  solely  upon 
the  violation  of  a  right  vested  in  the  wife. 
This  statement  is  an  epitome  of  all  the  false 
premises  assiuned  in  Uie  minority  decisions. 
It  ignores  the  fundamental  distinction  plainly 
pointed  out  in  the  majority  opinion  itself 
between  the  "cause  of  action"  and  the  "right 
of  action."  The  "cause  of  action"  accrues 
when  the  wrongful  injury  is  inflicted  upon 
the  husband,  the  "right  of  action"  becomes 
vested  in  the  wife  upon  the  happening  of  his 
death,  and  the  measure  of  her  damages  is  the 
pecuniary  value  of  the  loss  of  support  result- 
ing from  the  death.  But  where,  during  the 
lifetime  of  the  husband,  he  has  received  dam- 
ages in  full  satisfaction  of  the  "cause  of  ac- 
tion"— the  wrongful  injury — ^no  "right  of  ac- 
tion" can,  or  ever  [241]  does,  accrue  in  favor 
of  the  wife.  In  short,  the  Lord  Campbell 
Act  gives  the  wife  a  "right  of  action"  to  re- 
cover pecuniary  damages  for  a  wrongful  in- 
jury to  the  husband  resulting  in  his  death, 
and  not  compensated  during  his  lifetime. 

The  majority  opinion  rests  upon  its  own 
special  reasoning,  and  admits  that  its  con- 
clusion is  contrary  to  the  views  of  "a  large 
number,  and  perhaps  a  majority,  of  the  cases. 
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But  the  learned  annotator  in  the  Baymond 
case,  27  I..R.A.(N.S.)  176,  goes  atill  further, 
and  unqualifiedly  states  that: 

**The  cases,  however,  are  substantially  in 
accord  as  to  the  effect  of  a  settlement  by  an 
injured  party  for  injuries  which  thereafter 
cause  death,  on  the  right  of  his  personal  rep- 
resentative or  widow  or  next  of  kin  to  main- 
tain an  action  for  his  wrongful  death  caused 
by  such  injury." 

This  statement  by  so  careful  and  eminent 
an  authority  would  seem  to  render  a  further 
citation  or  discussion  of  decided  cases  un- 
necessary. Very  "cogent  reasoning,"  indeed, 
is  required  to  overturn  the  practically  unani- 
mous decisions  of  all  the  courts  that  the 
settlement  or  recovery  of  damages  in  the 
lifetime  of  the  injured  person  satisfies  the 
wrongful  injury. 

Gates,  J.  (dissenting), — The  minority  de- 
cisions which  Judge  Whiting  relies  upon  as 
containing  the  more  cogent  reasoning  are: 
(a)  Either  from  states  whose  statutes  differ 
fundamentally  from  the  real  Lord  Campbell 
Act;  or  (b)  if  from  states  having  substantial- 
ly that  act,  the  courts  base  their  arguments 
upon  decisions  from  states  where  the  cause 
of  ^ion  is  assumed  to  be  for  death,  or  upon 
the  effect  which  other  more  or  less  related 
statutes  have  upon  the  proper  solution  of 
the  issue.  It  is  not  logical  to  call  to  one's 
aid  the  decisions  of  courts  of  those  states, 
where  undoubtedly  a  new  and  independent 
right  of  action  is  given,  such  as  Indiana  and 
California,  for  instance,  to  support  one's  argu- 
ment that  the  real  Lord  Campiiell  Act  gave  a 
new  independent  cause  of  action  for  death. 
It  is  true,  as  pointed  out  in  the  majority 
opinion,  that  section  3  of  our  act  authorizes 
the  jury  to  "give  such  damages,  not  exceed- 
ing in  any  case  $10,000,  as  they  may  think 
proportionate  to  the  pecuniary  injury  from 
such  death."  It  is  also  true  that  the  real 
Lord  Campbell  Act  contained  the  following 
similar  language:  [242]  'The  jury  may  give 
such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  i^ch  death.'*  But 
the  distinctioii  I  desire  to  emphasize  is  that 
in  our  statute,  as  in  the  original  Lord  Camp- 
bell Act,  the  cause  of  action  that  accrued  to 
the  husband  is  continued  notVDiihstanding  his 
death,  and  no  new  cause  of  action  is  given. 
It  is  not  the  death  which  is  the  cause  of 
action,  but  it  is  the  negligence  which  caused 
the  death  that  is  the  cause  of  action,  and  the 
death  it  material  only  as  it  relates  to  the 
damages  which  may  be  recovered.  Cooley 
on  Torts  (2d  ed.)  309. 

In  the  majority  opinion  the  following  de- 
cisions are  cited  and  sometimes  quoted  from 
in  support  of  the  conclusion  arrived  at. 
Maney  v.  Chicago,  etc.  R.  Co.  49  111.  App.  105, 
is  a  decision  by  the  intermediate  Appellate 
Court  of  Illinois.  It  conflicts  with  Holton 
▼.  Daly,  106  111.  131,  which  decision  was  re- 
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affirmed  in  Mooney  v.  Chicago,  239  111.  414, 
88  N.  E.  194,  17  years  after  the  Maney 
decision.  Whitford  v.  Panama  R.  Co.  23  N, 
Y.  465,  was  overruled  so  far  as  the  question 
at  issue  in  the  present  case  is  concerned  by 
Littlewood  v.  New  York,  89  N.  Y.  24,  42  Am. 
Rep.  271. 

The  majority  opinion  quotes  from  Mahon- 
ing Valley  R.  Co.  v.  Van  Alstine,  77  Ohio 
St.  395,  83  N.  E.  601,  14  L.R.A.(N.S.)  893, 
and  Brown  v.  Chicago,  etc.  R.  Co.  102  Wis. 
137,  77  N.  W.  748,  78  N.  \V.  771,  44  L.R.A, 
679.  In  both  of  these  the  decision  in  Robin- 
son V.  Canadian  Pac.  R.  Co.  [1892]  App.  Cas. 
(Eng.)  481,  was  given  great  weight.  The 
fact  is  that  decision,  although  a  House  of 
Lords  decision,  arose  under  the  Quebec  stat- 
ute hereinafter  cited,  and  which,  as  their 
Lordships  pointed  out,  is  not  the  Lord  Camp- 
bell Act.  The  Wisconsin  decision  strongly 
intimated  that  a  settlement  with  the  injured 
person  would  be  a  bar  to  the  later  action. 
Putman  v.  Southern  Pac.  Co.  21  Ore.  230, 
27  Pac.  1033,  is  an  Oregon  decision  based  up- 
on a  statute  unlike  ours.  Missouri  Pac.  R. 
Co.  V.  Bennett,  5  Kan.  App.  231,  47  Pac. 
183,  and  Hulbert  v.  Topeka,  34  Fed.  510,  arose 
under  the  Kansas  statute,  which  is  not  the 
Lord  Campbell  Act.  Hurst  v.  Detroit  City 
R.  Co.  84  Mich.  539,  48  N.  W.  44,  is  a  Michi- 
gan decision.  In  Sweetland  v.  Chicago,  etc. 
R.  Co.  117  Mich.  329,  75  N.  W.  1066,  48 
L.R.A.  568,  the  court  said  the  language  in 
the  Hurst  case  about  there  being  two  rights 
of  action  was  dictum.  [243]  Bowes  v.  Boston, 
155  Mass.  344,  29  N.  E.  633,  15  L.R.A.  365, 
did  not  arise  under  the  Lord  Campbell  Act. 
The  decision  in  that  case  was  to  the  effect 
that  the  right  of  action  under  section  18,  c. 
52,  Pub.  St.  Mass.  1882,  was  independent 
of  the  right  of  action  under  section  17  of 
said  act.  Burk  v.  Areata,  etc.  River  Co. 
125  Cal.  364,  57  Pac.  1065,  73  Am.  St.  Rep. 
•  62,  and  Pittsburgh,  etc.  R.  Co.  v.  Hosea,.152 
Ind.  412,  53  N.  £.  419,  arose  under  statutes 
thai  are  similar  to  the  Oregon  and  Kansaa 
statutes. 

What  seems  to  me  to  be  the  fundamental 
fallacy  of  the  majority  opinion  is  demonstrat- 
ed by  the  illustration  of  the  bullet.  I  do  not 
•  apprehend  that,  if  the  collapse  of  the  wall 
which  caused  the  injury  to  plaintiff's  hus- 
band had  also  physically  injured  the  plain- 
tiff, appellants  would  for  a  moment  contend 
that  the  settlement  with  the  husband  would 
have  been  a  settlenient  of  the  plaintiff's  cause 
of  action  for  her  own  physical  injuries.  The 
injury  to  plaintiff  in  this  case  arises  from  the 
same  act  of  negligence,  but  it  accrues  to 
plaintiff  by  reason  of,  and  through,  the  in- 
jury to  the  husband,  for  which  a  full  and. 
complete  settlement  was  made. 

I  think  we  erred  in  the  former  decision  in 
this  case  (Rowe  v.  Richards,  32  S,  D.  66,  142 
N.  W.  664,  L.R.A.1915E  1069)  when  we  said 
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that  there  were  two  causes  of  action,  and  that 
"neither  is  the  prosecution  or  satisfaction  of 
either  a  bar  to  the  prosecution  and  recovery 
on  the  other."  That  error  ought  now  to  be 
corrected. 

I  concur  fully  with  the  views  so  ably  ex- 
pressed by  Judge  Smith. 

Statutes  which  are  the  same,  in  substance, 
as  the  Lord  Campbell  Act  in  that  they  pre- 
serve the  right  of  action  notwithstanding 
death:  Arkansas,  section  5225,  Mansf.;  Col- 
orado, Mills'  Ann.  St.  1912,  section  2178; 
Florida,  Gen.  St.  1906,  §  3145;  Illinois,  sec- 
tion 1,  c.  70,  Rev.  St.  1885;  Maine,  Rev.  St. 
1903,  c.  89,  §  9,  p.  784;  Maryland,  Pub.  Gen. 
Laws  1888,  p.  1020,  art.  67,  §  1;  Michigan, 
Howell's  Ann.  St.  1882,  §  8313;  Mississippif 
Code  1880,  §  1510;  Missouri,  Rev.  St.  1909, 
§  5426;  Nebraska,  Cobbey's  Ann.  St.  1911, 
§  5199;  New  Jersey,  Comp.  St.  1910,  p.  1907, 
S  7;  New  Mexico,  Comp.  L.  1897,  §  3214; 
North  Carolina,  Revisal  of  1906,  §  69 ;  North 
Dakota,  Rev.  Codes  1905,  §  7686;  Ohio,  Rev. 
Statutes  1890,  §  6134;  Rliode  [244]  Island, 
Gen.  Laws  1909,  c.  283,  §  14,  p.  998;  South 
Carolina,  Civ.  Code  1912,  §  3955;  Vermont, 
Statues  1894,  §  2451;  Virginia,  Code  1887, 
%  2902;  West  Virginia,  Code  1899,  c.  103,  p. 
774,  §  5;  Wisconsin,  Rev.  St.  1878,  §  4255; 
Wyoming,  Comp.  St.  1910,  §  4291. 

Statutes  which  in  terms  provide  for  an 
action  for  death  or  otherwise  differ  from  the 
Lord  Campbell  Act:  Alabama,  Code  1907, 
§  2486;  California,  C.  C.  P.  §  377;  Connecti- 
cut, Gen.  St.  1902,  §  1094;  Delaware,  Rev. 
Code  1852  amended  to  1893,  p.  788  (13  Del. 
I^ws,  c.  31);  Dist.  of  Columbia,  Comp.  St. 
1887-89,  p.  397;  Georgia,  C.  C.  1895,  §  3828; 
Idaho,  Rev.  Codes,  §  4100;  Indiana,  Burns' 
Ann.  St.  1894,  §  284;  Kansas,  C.  C.  §  422 
(Gen.  St.  1909,  §  6017);  Kentucky,  Ky.  St 
§  6;  Minnesota,  Gen.  St.  1913,  §  8175;  Mon- 
tana, Ann.  Code  Civ.  Proc.  §  579  (Rev.  Codes, 
%  6486);  Nevada,  Rev.  Laws  1912,  §  4997; 
New  Hampshire,  Pub.  St.  1891,  §§  8-13,  c. 
191,  p.  535;  New  York,  section  1002,  G.  C. 
P.  (vol.  1,  Birdseye's  Stat.  p.  859);  Okla- 
homa, Comp.  L.  1909,  §  5945;  Oregon,  Lord's 
Oregon  Laws,  §  380;  Tennessee,  Code  1884, 
%  3130;  Texas,  Vernon's  Sayles'  Civ.  St.  1914, 
§§  4694-4704;  Utah,  Comp.  L.  1907,  §  2912; 
Washington,  2  Hill's  Ann.  St.  §  138;  Quebec* 
0.  C.  Lower  Canada,  §  1056. 

Rehearing  denied  April  7,  1915* 


NOTE. 

The  reported  case  holds  that  the  statutory 
right  of  action  for  death  by  wrongful  act  is 
so  far  distinct  from  the  right  of  action  by 
the  injured  person  that  a  release  given  by 
the  latter  in  his  lifetime  does  not  bar  an 
action  by  the  personal  representative  on  be- 


half of  the  widow,  children  or  next  of  kin. 
The  earlier  cases  discussing  the  effect  of  such 
a  release  are  reviewed  in  the  notes  to  Thomp- 
son V.  Ft.  Worth,  etc.  R.  Co.  1  Ann.  Cas. 
231;  British  Columbia  Electric  R.  Co.  v. 
Turner,  Ann.  Cas.  1914D  490;  and  Brown  v. 
Chattanooga  Electric  R.  Co.  70  Am.  St.  Rep. 
666.  As  to  the  effect  of  a  revival  of  an 
action  for  injuries  after  the  death  of  the 
plaintiff  and  a  subsequent  settlement  by  his 
administrator,  see  also  the  recent  case  of 
Bemer  v.  Whittelsey  Mercantile  Co.  Ann. 
Cas.  1916D  350.  The  recent  case  of  Sharp  v. 
Cincinnati,  etc.  R.  Co.  Ann.  Cas.  1917C  1212, 
holds  that  the  recovery  for  death  by  wrong- 
ful act  is  in  the  right  of  the  deceased. 

The  minority  doctrine,  as  represented  by 
the  reported  case,  obviously  negatives  the  rule 
obtaining  in  some  jurisdictions  that  there  can 
be  no  recovery  where  the  injury  and  the  death 
resulting  therefrom  are  simultaneous.  The 
authorities  on  that  point  are  collated  in  the 
notes  to  Olivier  v.  Houghton  County  St.  R. 
*  Co.  3  Ann.  Cas.  53 ;  Carolina,  etc.  Ry.  v. 
Shewalter,  Ann.  Cas.  1915C  605  and  Brown  v. 
Chattanooga  Electric  R.  Co.  supra. 
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Bribery  —  Informatlom  —  P«rpo«e   ia 
Offering  Bribe. 

An  information  based  upon  section  3476  of 
.  the  General  Statutes  of  Florida,  charging  the 
defendant  with  an  attempt  to  bribe  a  deputy 
sheriff  of  Dade  county  to  permit  the  defend- 
ant "to  sell  liquors  unlawfully  in  Dade  coun- 
ty, Florida,  without  interference  from"  such 
officer,  is  fatally  defective  in  that  it  fails  to 
allege  that  the  defendant  had  attempted  to 
bribe  an  of&cial  to  permit  the  defendant  to 
Bell  "spirituous,  vinous,  or  malt  liquors  in  any 
county  or  precinct  wliich  has  voted  affainst 
the  sale  of  such  liquors,  under  the  provisions 
of  article  XIX  of  the  constitution  of  the 
state  of  Florida,"  without  interference  from 
such  officer. 

Allegation  of  Valne  of  TbinK  Offered. 

An  indictment  or  information  for  bribery 
or  attempted  bribery  must  allege  that  some- 
thing of  value  was  given,  promised,  or  re- 
ceived, though  it  IB  not  necessary  to  insert  a 
description  of  the  thing  offered,  all  that  is 
essential  being  an  allegation  that  it  was  of 
value.  An  allegation  tnat  "a  certain  gift  or 
gratuity,  to  wit,  money,"  was  offered,  without 
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illeging  that  the  money  was  of  value,  is  in- 
sufficient. 
[See  note  at  end  of  this  case.] 

Indletmeat  and  Inf  ormatioa  —  Suffi* 
eienej  —  BinregrardiiiK  Befeots  — * 
Statute  Construed. 

While  it  is  the  declared  policy  of  the  legis- 
lature, as  well  as  of  this  court,  to  uphold 
indictments  and  informations  whenever  there 
has  been  a  substantial  compliance  therein 
with  the  statutory  requirements,  this  relates 
to  matters  of  form,  and  not  of  substance. 

(Syllabus  by  court.) 

Error  to  Criminal  Court  of  Kecord,  Dade 
county:    Billingslby,  Judge. 

Criminal  action.  James  Brunson  convict- 
ed of  attempt  to  bribe  officer  and  brings  error. 
The  facts  are  stated*  in  the  opinion.     Rb- 

TEB8SD. 

Price  d  Bylea  and  P.  L.  Qaakine  for  plain- 
tiff in  error. 

T.  F.  West  and  Olenn  Terrell  for  defendant 
in  error. 

[388]  Shagklefobd,  J. — ^An  information 
was  filed  in  the  Criminal  Court  of  Record 
for  Dade  County  against  James  Bnmson, 
which,  omitting  the  caption,  reads  as  fol- 
lows: 

"/fi  the  Name  and  hy  the  Auihoriiy  of  the 
State  of  Florida: 

James  T.  Saunders,  County  Solicitor 
for  the  County  of  Dade,  prosecuting  for  the 
State  of  Florida,  in  the  said  county,  under 
oath,  information  makes  that  James  Brunson, 
laborer,  late  of  the  County  of  Dade  and  State 
of  Florida,  on  the  24th  day  of  April  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
and  fourteen,  in  the  County  and  State  afore- 
said. 

Did  then  and  there  corruptly  offer  and 
promise  to  one  E.  A.  Nolan,  a  Deputy  Sheriff 
of  Dade  County,  Florida,  duly  appointed  and 
qualified,  a  certain  gift  o^  gratuity,  to  wit, 
money,  with  intent  to  influence  the  act  of 
said  £.  A.  Nolan,  on  a  certain  matter  which 
might  be  by  law  brought  before  said  E.  A. 
Nolan,  in  his  official  capacity,  to  wit:  to 
infittence  the  said  £.  A.  Nolan  to  permit  the 
said  James  Brunson  to  sell  liquors  unlaw- 
fully in  Dade  County,  Florida,  without  inter- 
ference from  said  E.  A.  Nolan  in  his  official 
capacity,  the  said  James  Brunson  then  and 
there  well  knowing  the  said  E.  A.  Nolan  to 
be  such  Deputy  Sheriff,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  State  of  Florida. 

James  T.  Sanders, 

County  Solicitor,  Dade  County,  Florida.' 


» 


[388]  The  afiBdavit  in  the  usual  form  of 
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the  county  solicitor  is  appended  thereto.  The 
defendant  unsuccessfully  attacked  this  infor- 
mation by  a  motion  to  quash  the  same  and 
thereupon  filed  his  plea  of  not  guilty.  A 
trial  was  had  before  a  jury,  which  resulted 
in  the  conviction  of  the  defendant,  and  he 
was  sentenced  to  confinement  at  hard  labor 
for  a  period  of  two  years  in  the  State  prison. 
After  such  conviction  the  defendant  again 
questioned  the  sufficiency  of  the  information 
by  filing  a  motion  in  arrest  of  judgment, 
which  was  overruled.  From  this  conviction 
and  sentence  the  defendant  seeks  relief  here. 

The  first  assignment  is  based  upon  the 
overruling  of  the  motion  to  quash  the  infor- 
mation, which  is  argued  together  with  the 
tenth  assignment,  which  questions  the  over- 
ruling of  the  motion  in  arrest  of  judgment. 
The  motion  to  quash  the  information  con- 
sists of  eleven  grounds,  but  we  deem  it  un- 
necessary to  set  them  forth.  It  is  sufficient 
to  say  that  they  point  out  several  defects 
and  omissions  alleged  to  exist  in  the  informa- 
tion, which  it  is  claimed  vitiate  the  same. 
We  shall  treat  such  of  these  grounds  as  seem 
to  be  advisable.  The  information  is  founded 
upon  Section  3476  of  the  General  Statutes 
of  Florida,  which  reads  as  follows: 

•'Whoever  corruptly  gives,  offers  or  prom- 
ises to  any  executive,  legislative  or  judicial 
officer,  after  his  election  or  appointment, 
either  before  or  after  he  is  qualified,  or  has 
taken  his  seat,  any  gift  or  gratuity  whatever, 
with  intent  to  influence  his  act,  vote,  opinion, 
decision  or  judgment  on  any  matter,  question, 
cause  or  proceeding  which  may  be  then  pend- 
ing, or  which  may  by  law  come  or  be  brought 
before  him  in  his  official  capacity,  shall  be 
punished  by  imprisonment  in  the  State  prison 
not  exceeding  [390]  five  years,  or  in  the 
county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  three  thousand  dollars.'' 

We  had  occasion  to  consider  this  statute  in 
Tillman  v.  State,  68  Fla.  113,  60  So.  675,  138 
Am.  St  Rep.  100,  19  Ann.  Cas.  91,  which  is 
cited  and  relied  upon  by  the  plaintiff  in  error 
as  well  as  by  the  defendant  in  error.  It  is 
undoubtedly  true,  as  we  held  therein,  follow- 
ing prior  decisions  which  are  therein  cited, 
that  "It  is  the  declared  policy  of  the  Legisla- 
ture, as  well  as  of  this  court,  to  uphold  in- 
dictments and  informations  whenever  there 
has  been  a  substantial  compliance  therein 
with  the  statutory  requirements."  But  it  is 
clearly  recognized  that  there  must  be  a  sub- 
stantial compliance  with  the  requirements  of 
the  statute  upon  which  the  information  is 
based.  We  gave  the  substance  of  the  two 
grounds  of  the  information  in  the  cited  ease 
which  were  upheld  against  a  motion  to  quash. 
A  comparison  thereof  with  the  information 
in  the  instant  case  will  show  such  points  of 
difference  in  material  respects  that  the  two 
cases  cannot  be  said  to  be  similar  or  even 
analogous.    In  the  cited  case  the  information 
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charges  that  the  defendant  therein  offered  to 
the  presiding  judge  of  the  court  in  which  the 
case  was  being  tried  a  bank  check  of  the 
value  of  ten  dollars  for  the  purpose  of  induc- 
ing such  judge  to  reconsider  and  niodify  and 
reduce  the  sentence  and  judgment  which  had 
been  imposed  upon  the  defendant.  In  the 
instance  case  the  information  does  not  allege 
that  the  defendant  offered  to  the  deputy 
sheriff  of  Dade  county  any  gift  or  gratuity 
with  intent  to  influence  the  action  of  such 
oflicer  in  any  proceeding  then  pending,  but 
only  "on  a  certain  matter  which  might  be  by 
law  brought  before"  such  officer.  In  the  cited 
case  the  defendant  had  already  been  convicted 
of  a  crime  and  the  presiding  judge  had  the 
[391]  power  and  authority  to  reconsider, 
modify  and  reduce  the  sentence  which  had 
been  imposed,  while  in  the  instant  case  the 
information  fails  to  allege  that  Dade  county 
had  voted  dry  so  as  to  render  it  unlawful  to 
sell  intoxicating  liquors  therein,  or  that  such 
officer  had  any  power  or  authority  to  permit 
the  defendant  to  sell  intoxicating  liquors 
therein,  but  only  charges  that  the  defendant 
offered  such  officer  a  gift  or  gratuity  in 
money,  without  undertaking  to  specify  the 
value  thereof,  with  intent  to  influence  such 
officer  to  permit  the  defendant  to  "sell  liquors 
unlawfully  in  Dade  County,  Florida,  without 
interference  from**  such  officer.  The  statute 
does  not  make  it  unlawful  to  sell  "liquors" 
in  any  county,  but  to  sell  "spirituous,  vinous 
or  malt  liquors  in  any  county  or  precinct 
which  has  voted  against  the  sale  of  such 
liquors,  under  the  provisions  of  Article  XIX 
of  the  Constitution  of  the  State  of  Florida." 
In  order  to  constitute  the  crime  of  bribery 
or  an  attempt  to  bribe,  it  would  seem  not  to 
be  requisite  that  the  act  reiquested  should  be 
properly  within  the  official  power  of  the 
officer  approached,  but  only  that  an  offer  of 
reward  was  made  to  influence  the  act  of  the 
officer  in  his  official  capacity,  though  there  is 
some  conflict  in  the  authorities.  See  State 
V.  Ellis,  33  N.  J.  L.  102,  97  Am.  Dec.  707, 
and  the  note  thereto  appended;  3  Wharton's 
Criminal  Law  (11th  ed.)  §  2214;  People  v. 
Jackson,  191  N.  Y.  293,  84  N.  E.  65,  14 
Ann.  Cas.  243,  15  L.R.A.(N.S.)  1173;  4  R. 
C.  L.  183;  State  v.  Potts,  78  la.  656,  43 
N.  W.  634,  5  L.R.A.  814.  It  would  also  seem 
to  be  settled  law  that  the  indictment  or  in- 
formation must  allege  that  something  of  value 
was  given,  promised  or  received,  though  it  is 
not  necessary  to  insert  a  description  of  the 
thing  offered,  all  that  is  essential  being  an 
allegation  that  it  was  of  value.  See  4  R.  C. 
L.  186,  [392]  and  authorities  cited  in  the 
notes,  especially  State  v.  Howard,  66  Minn. 
309,  68  N.  W.  1096,  61  Am.  St.  Rep.  403, 
34  L.R.A.  178.  As  is  well  said  in  4  R.  C.  L. 
186,  "the  simple  allegation  that  the  offer  was 
a  given  sum  of  money  is  quite  sufficient,  as 
from  it  the  court  will  draw  the  conclusion 


that  it  was  of  value,  and  it  follows  from  this 
that  a  variance  between  the  sum  named  in 
the  indictment  and  that  proved  at  the  trial 
would  not  be  material."  See  Value  v.  State, 
84  Ark.  285,  105  S.  W.  361,  13  Ann.  Cas.  308. 
We  would  also  refer  to  State  v.  Bailer,  26 
W.  Va.  90,  53  Am.  Rep.  66,  for  an  interesting 
discussion  as  to  the  essential  allegations  in 
an  indictment  or  information  for  the  crime 
of  bribery  or  an  attempt  to  conunit  bribery. 
Also  see  3  Enc.  of  PI.  &  Pr.  696.  As  was  said 
in  State  v.  Howard,  supra,  concerning  the 
Minnesota  statutes  relating  to  the  upholding 
of  indictments  and  information  when  there 
has  been  a  substantial  compliance  with  the 
statutory  requirements  therein,  "these  are 
wholesome  and  sensible  provisions,  which 
should  be  liberally  construed,  and  indictments 
sustained  where  the  objection  is  as  to  mat- 
ters of  form,  and  not  of  substance.  But  they 
were  not  intended  to  encourage  laxity  in 
criminal  pleading  in  matters  of  substance, 
but  simply  to  cure  'a  disease  of  the  law'  re- 
sulting from  the  ovemicety  of  courts  and 
their  lack  of  practical  sense  in  giving  effect 
to  formal  defects  in  indictments.  The  stat- 
ute dispenses  with  mere  formality  and  tech- 
nicality, but  the  requirements  that  the  indict- 
ment must  be  direct  and  certain  as  regards 
the  offense,  and  the  particular  circumstances 
thereof,  is  inoperative." 

It  follows  from  what  we  have  said  that  we 
are  of  the  opinion  that  the  information  is 
defective  in  failing  to  allege  that  the  defend- 
ant offered  the  officer  named  therein  [393]  any 
gift  or  gratuity  for  permission  to  sell  spir- 
ituous, vinous  or  malt  liquors  in  a  county 
or  precinct  that  had  voted  against  the  sale  of 
such  liquors,  and  for  the  further  reason  that 
it  failed  to  allege  that  the  money  or  thing 
offered  by  the  defendant  to  such  officer  to 
influence  the  act  of  such  officer  in  the  par- 
ticular named  was  of  any  value.  The  motion 
to  quash  the  information  should  have  been 
granted,  and  for  failure  so  to  do  the  judg- 
ment must  be  reversed. 

Taylor,  C.  J.,  and  Cockrell,  Whitfield  and 
Ellis,  JJ.,  concur. 


HOTB. 

SvAetenoy  of  IndletBteat  or  laf oi 
tion  for  Bribery  wltb  Respect  to  Al- 
legation of  Valme  of  Thing  Offered 
or  Reoeired  as  Bribe. 

General  Rule,  314. 
Application  of  Rule,  315. 
Qualification  of  Rule,    317. 

General  Rule. 

It  is  held  generally  that  an  indictment  or 
information  charging  the  offense  of  bribery 
or  attempted  bribery  must,  in  cftder  to  be 
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iqiflicient,  allege  that  the  defendant  either 
gave  or  received  something  of  value  or  advan- 
tage, present  or  prospective.  U.  S.  v.  Kessel, 
62  Fed.  57;  People  v.  Ward,  110  Cal.  369, 
42  Pac  894;  People  v.  Vincilione,  17  Cal. 
App.  513,  120  Pac.  438;  Colson  v.  State,  71 
Fla.  267,  71  So.  277;  State  v.  Walls,  54  Ind. 
561;  State  ▼.  Stephenson,  83  Ind.  246;  State 
V.  McDonald.  106  Ind.  233,  6  N.  E.  607; 
Com.  v.  Donovan,  170  Mass.  228,  49  K  JI. 
104;  State  v.  Howard,  66  Minn.  309,  68  N. 
W.  1096,  61  Am.  St.  Rep.  403,  34  L.R.A.  178. 
And  see  the  reported  case.  See  also  U.  S. 
V.  Green,  136  Fed.  618.  Compare  State  v. 
Biebusch,  32  Mo.  276;  State  v.  Meysenburg, 
171  Mo.  1,  71  S.  W.  229. 

In  U.  8.  V.  Kessel,  62  Fed.  57,  the  defend- 
ant who  was  a  member  of  a  board  of  examin- 
ing surgeons  of  the  United  States  Pension 
Office  was  indicted  for  unlawfully  receiving  a 
bribe  with  intent  to  have  his  official  decision 
influenced  in  a  matter  pending  before  him. 
The  indictment  charged  that  the  defendant 
did  knowingly  and  unlawfully  ask  a  gratuity, 
tbe  nature  of  which  was  unknown  to  the 
grand  jurors.  The  indictment  was  held  to  be 
insufficient  under  a  statute  (Penal  Code, 
f  117,  Fed.  St.  Ann.  1909  Supp.  p.  435)  pro- 
viding for  the  punishment  of  any  officer  of 
the  United  States  who  accepts  or  receives 
**any  money  or  any  contract,  promise,  under- 
taking, gratuity  or  security  for  the  payment 
of  money,  or  for  the  delivery  or  conveyance 
of  anything  of  value,"  with  intent,  etc.  The 
court  said :  "Under  this  section  it  would  not 
be  sufficient  to  charge  in  an  indictment  that 
tlie  defendant  had  asked  a  contract  or  a  prom- 
ise or  an  undertaking  or  an  obligation,  the 
nature  of  which  was  to  the  grand  jury  un- 
known. The  indictment  must  show  that  the 
contract  or  promise  or  undertaking  is  for  the 
payment  of  money,  or  for  the  delivery  or  con- 
vevance  of  somethinv  of  value;  and  I  do  not 
well  see  how  anv  other  construction  can  bo 
applied  to  the  word  'gratuity,'  as  it  is  used 
in  this  section.  But,  even  if  it  were  permis- 
sible to  separate  the  word  from  the  others 
in  the  sentence,  I  do  not  think  the  indict- 
ment would  be  held  to  be  sufficient,  in  that 
it  does  not  charge  the  nature  of  the  gratuity, 
and  the  defendant  is  not  informed  of  what 
be  is  to  meet  in  evidence.  It  is  not  charged 
that  the  defendant  asked  a  gratuity  of  money 
or  of  property,  or  of  anything  of  value.  Cer- 
tainly, to  secure  a  conviction  under  this  sec- 
tion, it  would  have  to  be  shown  in  the  evi- 
dence that  the  defendant  had  asked  a  gift  of 
something  of  value,  or  otherwise  he  would 
not  have  solicited  a  gratuity.  The  averment 
in  the  indictment  is  that  the  defendant  asked 
a  gratuity,  the  nature  of  which  is  to  the 
grand  jury  unknown;  and  therefore  it  is  not 
charged  that  the  defendant  asked  a  gratuity 
of  money  or  of  property,  or  of  anything  of 
any  value  whatever.    If  the  asking  in  a  given 
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case  was  such  as  to  leave  it  doubtful  what 
was  asked  for,  it  might  be  charged  in  one 
count  that  it  was  a  gratuity  of  money;  in 
another,  a  gratuity  of  property;  and,  in  an- 
other, a  gratuity  of  something  of  value.  And 
if  the  trial  jury,  from  the  mode  of  asking 
and  the  entire  evidence,  were  satisfied  that 
the  defendant  intended  to  ask  either  money, 
or  some  kind  of  property,  or  something  of 
value,  it  might  be  that  the  indictment  could 
be  sustained,  and  a  conviction  could  be  had 
on  some  one  of  the*  counts.  But  when  all 
that  is  charged  is  that  the  defendant  asked 
a  gratuity,  of  an  unknown  nature,  I  do  not 
think  sufficient  is  averred  to  bring  the  case 
within  the  section  on  which  it  is  based,  and 
the  demurrer  thereto  must  be,  therefore,  sus- 
tained." 

Application  of  Rule. 

In  People  v.  Vincilione,  17  Cal.  App.  513, 
120  Pac.  438,  it  appeared  that  the  accused 
was  the  attorney  in  an  action  before  a  justice 
of  the  peace  representing  the  defendant.  The 
indictment  charged  the  accused  with  offering 
unlawfully  to  give  the  justice  of  the  peace 
"a  portion  of  the  fee"  which  the  accused  as 
attorney  would  receive  from  the  defendant,  if 
the  justice  of  the  peace  would  dismiss  the 
case  then  pending  against  the  defendant.  It 
was  objected  for  the  accused  that  the  indict- 
ment was  insufficient  because  it  did  not  allege 
that  the  accused  offered  as  a  bribe  anything 
which  was  of  present  or  prospective  value  or 
advantage.  In  holding  the  indictment  to  be 
sufficient  the  court  said:  "The  phrase  'any- 
thing of  value  or  advantage,  present  or  pros- 
pective,' implies  a  future  existence  and  prob- 
able value  of  the  thing  offered  based  upon 
present  indications;  and  it  is  not  necessary 
to  a  completion  of  the  crime  of  offering  to 
give  a  bribe  that  the  thing  offered  as  a  bribe 
should  have  a  present  existence  or  a  definite 
and  ascertained  value.  To  offer  a  thing  in 
the  future  which,  at  the  time  agreed  upon  for 
future  delivery,  will  have  being  and  value  is 
to  offer  a  valuable  thing  within  the  meaning 
of  the  statute;  and  as  the  gravamen  of  the 
offense  is  the  tendency  which  the  thing  offered 
as  a  bribe  may  have  to  pervert  justice  or 
corrupt  official  action,  the  crime  is  complete 
the  moment  an  offer  is  made  to  give  some- 
thing to  a  public  officer  with  a  corrupt  intent 
to  unlawfully  infiuence  him  in  his  official 
conduct,  which  may  have  a  future  existence 
and  a  prospective  value.  Any  other  interpre- 
tation of  the  statute  would  place  a  premium 
upon  bribery,  and  even  in  the  most  flagrant 
cases  make  conviction  impossible.  While  an 
attorney's  fee  is  oftentimes  elusive  and 
evanescent,  it  certainly  has  at  all  times  a 
prospective  value;  and  whether  its  future 
value  be  much  or  little  an  offer  to  share  it 
with  a  judicial  officer  in  exchange  for  a  favor- 
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able  decision  is  sufficient  to  support  an  indict- 
ment for  offering  to  give  a  bribe." 

A  charge  in  an  indictment  that  the  defend- 
ant hired  a  person  to  offer  "a  bribe  and  money 
of  value"  to  a  juryman  to  prevent  a  verdict 
from  being  rendered  in  a  certain  case,  has 
been  held  insufficient  for  failure  to  allege  in 
direct  term  that  the  thing  offered  was  some- 
thing of  value.  State  v.  Howard,  66  Minn. 
309,  68  N.  W.  1096,  61  Am.  St.  Rep.  403,  34 
L.R.A.  178,  wherein  the  court,  after  a  review 
of  a  number  of  the  cases,  suggested  the  nec- 
essary elements  and  the  form  of  a  sufficient 
indictment  as  follows :  "The  forms  of  indict- 
ments for  bribery  or  offering  a  bribe  of  or  to 
judicial  or  public  officers  or  jurors  from 
Chitty  to  Bishop  contain  direct  allegations 
as  to  the  knowledge  of  the  defendant  in  the 
premises,  the  thing  given  or  offered,  and  its 
value,  and  the  intent  with  which  the  act  was 
done.  3  Chitty,  Cr.  Law  696;  Bishop,  Direc- 
tions, §  247.  The  usual  form  of  the  allega- 
tion of  knowledge  is  that  the  defendant,  'well 
knowing  the  premises,'  or  some  equivalent; 
and  as  to  the  particular  thing  (if  it  was 
money)  given  or  offered  the  allegation  is 
either  'a  large  sum  of  money,  to  wit,  the  sum 
of  five  dollars,'  as  the  case  may  be,  or  'the 
sum  of  five  dollars  in  money.'  The  latter 
seems  to  be  the  better  form.  In  every  caso 
of  bribery  or  offering  a  bribe  to  which  we 
have  been  referred,  or  which  we  have  found, 
the  indictment  contained  substantially  both 
of  these  allegations  as  to  knowledge  of  the 
defendant  and  the  thing  given  or  offered,  save 
two." 

In  Colson  v.  State,  71  Fla.  267,  71  So.  277, 
it  was  held  that  an  indictment  charging  the 
defendant  with  offering  a  "gift  of  money"  to 
a  juror  with  the  intent  to  influence  his  deci- 
sion was  insufficient  as  it  failed  to  allege 
that  the  gift  of  money  offered  was  a  thing  of 
value. 

It  has  been  held  that  an  affidavit  for  an 
information  charging  that  the  offer  to  bribe 
was  "of  a  present  or  a  present  of  one  hundred 
dollars,"  the  affiant  not  being  certain  which, 
was  not  sufficient  under  a  statute  providing 
as  follows:  "If  any  officer,  intrusted  with 
the  administration  of  justice,  or  any  person 
holding  an  office  of  trust  or  profit  under  the 
laws  of  this  state,  ...  or  any  member 
of  any  board  of  common  council  of  any  incor- 
porated city,  or  trustee  of  any  incorporated 
town  in  this  state,  shall  take  any  money,  gift, 
property  or  undue  reward,  to  influence  his 
behavior,  vote,  or  action  in  office  or  discharge 
of  official  duty;  or  any  person  who  shall  offer 
any  money,  gift,  property,  or  undue  reward 
to  influence  the  behavior  of  such  officer  or 
member,  shall  on  conviction  thereof  be  fined 
in  any  sum  not  exceeding  ten  thousand  dol- 
lars and  be  imprisoned  in  the  state  prison 


for  any  determinate  period  not  exceeding  ten 
years."  State  ▼.  Stephenson,  83  Ind.  246, 
wherein  the  court  construing  the  statute  said : 
"It  is  a  cardinal  principle  in  criminal  plead- 
ing, that  reasonable  certainty  must  be  ob- 
served in  charging  the  commission  of  a  crime, 
and  in  that  respect  the  affidavit  appears  to 
us  to  have  been  fatally  defective.  The  alle- 
gation that  Hill  was  induced  to  expect  a 
present,  or  one  hundred  dollars  in  money,  for 
his  vote,  left  it  entirely  uncertain  as  to  what 
was  intended  to  be  offered,  and  as  to  what 
Hill  had  reason  to  expect.  If  only  a  present, 
then  both  the  nature  and  value  of  it  were 
left  to  conjecture  merely.  The  statute  ob- 
viously contemplates  that  a  distinct  and  well 
defined  offer  shall  be  alleged  as  well  as  proven, 
to  make  out  a  case  of  attempted  bribery,  and 
in  that  respect  the  affidavit  was  plainly  not 
equal  to  the  requirement  of  the  statute." 

An  indictment  charging  the  defendant  witli 
having  given  a  "bribe"  to  a  certain  member 
of  the  board  of  supervisors  has  been  held  in- 
sufficient under  a  statute  defining  a  bribe  to 
be  "anything  of  value  or  advantage,  present 
or  prospective,  or  any  promise  or  undertak- 
ing to  give  any,  asked,  given,  or  accepted, 
with  a  corrupt  intent  to  influence,  unlawfully, 
the  person  to  whom  it  is  given,  in  his  action, 
vote,  or  opinion,  in  any  public  or  official 
capacity."  People  v.  Ward,  110  Cal.  369,  42 
Pac.  894.  In  that  case  the  court  said: 
"Therefore,  assuming  the  general  rule,  as 
above  explained,  to  be  that  it  is  sufficient  to 
allege  an  offense  in  the  language  of  the  stat- 
ute, the  offense  charged  in  the  case  at  bar 
is  not  alleged  in  the  language  of  the  Btatut« 
in  the  indictment  under  review.  It  does  not 
allege  'the  acts  and  facts  which  the  legisla- 
ture has  said  shall  constitute  the  offense.' 
The  material  acta  or  facts  constituting  the 
legislative  definition  of  bribery  are  the  giving 
to  a  public  officer  something  'of  value  or  ad- 
vantage, present  or  prospective,'  or  giving 
'any  promise'  or  entering  into  any  'under- 
taking' to  give  something  of  value  or  advan- 
tage. There  ia  no  averment  that  appellant 
gave  the  supervisor  anything  of  value,  or  of 
advantage,  or  that  he  gave  anything  at  all; 
or  that  the  thing  was  of  present  or  prospec- 
tive advantage;  or  that  it  was  a  promise  to 
do  something,  or  an  undertaking  of  some  kind 
which  was,  or  would  be,  beneficial  to  the  su- 
pervisor." 

An  indictment  charging  the  defendant  with 
offering  a  township  trustee  that  if  he,  as  such 
trustee,  would  purchase  of  the  accused  twelve 
sets  of  reading  charts  for  the  township  and 
pay  him  therefore  $175,  he,  the  accused,  would 
sign  and  deliver  to  the  trustee  a  voucher  and 
receipt  in  his  favor  for  $394,  thereby  offering 
unlawfully  and  corruptly  the  sum  of  nineteen 
dollars,  of  the  value  of  nineteen  dollars,  has 
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been  held  to  be  sufficient  on  a  motion  to 
qQAsh.  State  t.  McDonald^  106  Ind.  233,  6 
N.  E.  607. 

An  indictment  for  bribery  charging  that 
the  money  received  by  the  defendant  was  the 
"pretended  and  ostensible  price,  consideration 
and  value  of  certain  worthless  and  unmar- 
ketable shares  of  stock/'  has  been  held  to  be 
insufficient  since  that  allegation  was  a  mere 
matter  of  evidence.  State  v.  Meysenburg,  171 
Mo.  1,  71  S.  W.  229. 

An  indictment  for  bribery  alleging  that  the 
accused  unlawfully  accepted  a  promissory 
note  of  the  value  of  twenty-five  dollars  as  an 
undue  reward  to  use  his  influence  as  prose- 
cuting attorney  in  a  prosecution  for  a  felony, 
has  been  held  to  be  insufficient.  State  v. 
Walls,  54  Ind.  561,  wherein  the  court  said: 
'To  make  out  a  case  of  bribery  under  the 
statute  governing  this  proceeding,  it  must  be 
shown  that  the  officer  actually  received  some- 
thing of  value.  It  is  not  enough  to  charge 
that  something  of  value  was  promised  to  be 
paid  or  promised  to  be  given  to  him.  Such 
a  promise  could  not  be  enforced,  and  hence 
cannot  be  considered  as  having  any  real  value. 
A  note  executed  to  a  public  officer  to  improp- 
erly influence  his  official  conduct,  is  not  only 
without  a  valid  consideration,  but  is  against 
public  policy,  and  hence  utterly  void.  For 
this  reason,  the  notes  alleged  to  have  been 
executed  by  the  said  James  P.  Waugh  and 
Daniel  P.  Waugh  to  the  appellee,  to  influence 
his  behavior  in  office,  as  they  are  described 
in  the  indictment,  must  be  held  to  be  void 
and  of  no  value,  and  not  to  have  constituted 
an  undue  reward  within  the  meaning  of  the 
statute." 

But  it  has  been  held  that  an  indictment 
alleging  that  ten  promissory  notes  each  of  the 
value  of  twenty-five  dollars  were  given  to  a 
municipal  officer  to  influence  his  vote  was 
■a  sufficient  allegation  that  something  of  value 
was  given.  Com.  v.  Donovan^  170  Mass.  228, 
49  N.  E.  104. 

Qualification  of  Bute, 

Where  the  indictment  alleges  that  the  de- 
fendant gave,  oflTered  to  give,  or  to  receive  a 
certain  sum  of  money,  it  is  not  necessary  to 
allege  in  addition  that  the  thing  offered  or 
given  as  a  bribe  was  a  "thing  of  value,"  nor 
is  it  necessary  to  allege  the  kind  and  value 
<d  the  money.  People  v.  Seeley,  137  Cal.  13, 
69  Pac.  693;  State  v.  Downs,  148  Ind.  324, 
47  N.  E.  670;  Watson  v.  State,  39  Ohio  St. 
123;  Leeper  v.  State,  29  Tex.  App.  154,  15 
S.  W.  411;  Com.  v.  Chapman,  1  V».  Cas.  338. 
See  also  State  v.  Barr,  7  Penn.  (Del.)  340, 
79  Atl.  730.  Compare  Value  v.  State,  84  Ark. 
285,  IS  Ann.  Cas.  308,  105  S.  W.  361. 

In  State  v.  Downs,  supra,  the  defendant 
"Was  indicted  on  a  charge  of  bribery  for  hav- 
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ing  feloniously  hired  a  person  for  the  reward 
of  two  dollars  to  vote  the  Republican  ticket 
at  the  general  election.  It  was  contended  for 
the  defendant  that  the  allegation  in  the  in- 
dictment was  not  sufficient  as  it  did  not  set 
forth  that  the  two  dollars  was  *of  value.  The 
court  held  the  indictment  to  be  sufficient, 
saying:  "The  charges  of  the  giving  and  of 
the  offering  of  'two  dollars'  sufficiently  de- 
scribe the  consideration  or  the  influence  put 
forth  by  the  appellee.  The  offense  may  be 
complete  in  the  giving  or  offering  of  money. 
The  denomination  or  value  of  the  money  is 
of  no  consequence,  and  there  is  no  reason  for 
the  allegation  of  value  as  in  larceny,  wherein 
value  determines  the  grade  of  the  offense,  as 
petit  or  grand  larceny,  and  directs  the  degree 
of  punishment  to  be  visited.  It  is  apparent, 
therefore,  that  if  'two  dollars'  necessarily  im- 
plies money,  there  is  no  valid  objection  to 
the  indictment  in  omitting  an  allegation  of 
value."  , 

In  Watson  v.  State,  39  Ohio  St.  123,  an  in- 
formation charging  that  the  defendant  cor- 
ruptly offered  a  member  of  the  House  of  Rep- 
resentatives, to  influence  his  vote  on  a  certain 
bill  pending  in  such  house,  a  valuable  thing, 
namely,  "stock  of  the  Cincinnati  Union  Rail- 
way Company,  of  the  amount  and  value  of 
twenty  thousand  dollars  and  a  large  amount 
of  money  of  great  value,''  was  held  to  be 
sufficient  though  it  did  not  state  the  facts 
which  give  the  stock  offered  a  value,  or  allege 
that  a  definite  sum  of  money  waa  offered. 
The  court  said:  "It  is  further  urged  that 
the  indictment  does  not  sufficiently  charge 
that  anything  of  value  was  offered,  because 
it  is  not  charged  that  the  Cincinnati  Union 
Railway  Co.  was,  when  the  offer  was  made, 
legally  incorporated  or  authorized  to  issue 
stock,  nor  any  fact  which  imported  present 
value  to  such  stock;  nor,  it  is  said,  is  it 
charged  that  any  specific  amount  of  money, 
having  a  value  expressed  by  a  sum  certain, 
was  offered;  the  term  'a  large  amount  of 
money  of  great  value'  being  too  indefinite  for 
good  pleading.  We  think  the  objection  is  not 
well  taken.  It  is  not  necessary  to  allege  or 
prove  the  quantity  of  value,  where  that  is 
not  an  essential  element  of  the  crime.  Under 
the  statute  it  is  not  material  whether  the 
value  of.  the  thing  offered  is  g^eat  or  small, 
if  it  is  in  fact  valuable.  To  offer  one  dollar, 
for  the  corrupt  purpose  of  influencing  the 
vote  of  a  legislator,  is  as  complete  an  offense 
as  to  offer  one  hundred  dollars.  Money  neces- 
sarily imports  value.  The  term  'anything  of 
value'  includes  money  in  this  state,  by  ex- 
press statutory  provision.  Rev.  Stats.  §  6794. 
Hence,  the  distinction  does  not  exist  here, 
which  is  found  in  some  states,  between  'a 
thing  of  value'  and  'money'  in  an  indictment. 
Reading  these  two  sections  of  the  Revised 
Statutes  together  and  testing  thereby  this 
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part  of  the  offer,  the  result  is  the  same  as 
if  §  6900  read:  'Whoever  corruptly  offers 
any  money.'  The  requirements  of  the  statute 
to  constitute  the  crime  are  fully  met  by  alle- 
gation and  proof  that  the  defendant  offered 
a  large  sum  of  money.  A  promise,  or  offer 
in  just  that  language,  without  naming  any 
definite  sum,  with  the  corrupt  purpose  of  in- 
fluencing the  vote  of  the  member,  would  be 
a  crime  under  this  statute,  and  the  indict- 
ment need  not  charge  more." 

Where  the  defendant  was  charged  in  the 
indictment  with  having  received  a  bribe  while 
acting  as  school  director,  to  influence  the 
election  of  a  proposed  school  teacher,  and 
alleged  further  that  the  bribe  consisted  of 
paper  money  and  silver  money  of  the  value 
of  fifteen  dollars,  it  was  held  that  the  evi- 
dence must  sustain  the  allegation  that  the 
defendant  received  fifteen  dollars  and  that 
there  must  be  proof  of  the  kind  of  money 
received.  Value  v.  State,  84  Ark.  285,  13 
Ann.  Cas.  308,  106  S.  W.  381,  wherein,  in  sup- 
port of  its  conclusion,  the  court  said:  "It  is 
not  essential,  in  an  indictment  for  offering 
or  receiving  a  bribe,  to  set  forth  a  particular 
description  of  the  money  or  other  thing  of 
value  offered  or  received.  Leeper  v.  State,  29 
Tex.  App.  154;  Watson  v.  State,  39  Ohio  St. 
123;  McClain  on  Grim.  Law,  §§  901-2.  All 
that  is  necessary  in  that  respect  is  that  it 
should  be  described  in  general  terms;  but  it 
is  essential  to  the  validity  of  the  indictment 
that  it  should  name  the  inducement  for  the 
ofiicial  misconduct,  for  that  is  a  part  of  the 
offense,  and  must  be  set  forth  in  the  indict- 
ment. .  .  .  Mr.  Clark  in  his  work  on 
Criminal  Procedure,  p.  182,  lays  down  the 
following  rule,  which  seems  to  be  fully  sus- 
tained by  the  authorities,  with  reference  to 
what  may  or  may  not  be  rejected  as  surplus- 
age: 'Care  must  always  be  taken  to  distin- 
guish between  averments  which  are  either 
wholly  foreign  and  immaterial,  or  which, 
though  not  wholly  foreign,  can  be  stricken 
out  without  destroying  the  accusation  and 
averments  which,  though  they  might  have 
been  omitted,  enter  into  the  description  of 
the  offense.  If  the  whole  averment  may  be 
rejected  without  injury  to  the  pleading,  it 
may  be  rejected;  but  it  is  otherwise  with 
averments  of  essential  circumstances  stated 
with  unnecessary  particularity.  No  allega- 
tion, though  it  may  have  been  unnecessary, 
can  be  rejected  as  surplusage  if  it  is  descrip- 
tive of  the  identity  of  that  which  is  legally 
essential  to  the  charge.  The  application  of 
the  rule  may  often  seem  to  defeat  the  ends 
of  justice^  but  on  the  whole,  the  rule  is  a 
salutary  one,  and  is  too  firmly  established 
to  be  shaken  or  disregarded  in  particular 
cases.'  In  the  crime  of  offering  or  receiving 
a  bribe,  the  identity  of  the  thing  offered  or 
received  is  the  inducement  for  the  unlawful 
act,  and  is  a  part  of  the  crime  itself.    The 


allegation  concerning  the  identity  of  the  thing, 
offered  or  received  cannot  be  wholly  rejected, 
but  it  falls  within  the  rule  laid  down  above, 
and  must  be  sustained  by  proof."  See  dis- 
senting opinion  of  Hill,  C.J. 

It  has  been  held  that  an  information  charg- 
ing the  defendant  with  offering  a  bribe  as  a 
reward  for  voting  a  certain  ticket  it  was  not 
necessary  to  allege  what  sum  of  money  wafr 
offered;  it  being  sufficient  that  the  informa- 
tion followed  the  bail  bond  in  that  respect. 
State  V,  Barr,  7  Penn.  (Del.)  340,  79  AtL 
730. 
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Homlelde    —    Indletnieiit    —    Included 
Offenses. 

The  general  rule  is  that  an  indictment  for 
murder  in  the  first  degree  necessarily  involves 
all  other  grades  of  homicide  which  the  evi- 
dence tends  to  establish. 

Abortion.  <»  As  Inolnding;  Aaaault. 

Procuring  an  unlawful  abortion  upon  any 
woman  always  involves  an  assault  in  law, 
even  when  it  is  done  with  her  consent  and 
connivance,  because  no  one  can  consent  to  an 
unlawful  act. 

Homlolde  <»  In  CommiMion  of  AboT* 
tion  —  Effect  of  Statute. 

The  Oregon  statute,  making  homicide  from 
unlawful  abortion  manslaughter,  has  not  cre- 
ated a  new  crime,  but  merely  reduced  the 
grade  of  the  offense  at  common  law  by  chang- 
ing the  punishment  from  death  to  imprison- 
ment in  the  penitentiary. 

Indictment  —  Inolnded  Offenaea. 

An  indictment  for  murder  in  the  first  de- 
gree is  sufficient  to  sustain  a  conviction  for 
homicide,  committed  in  an  attempt  to  procure 
an  abortion. 

Snfficiencj  of  Indictment  —  Homicide 
bj  Means  Unknown  to  Grand  Jnry. 

An  indictment  for  murder  by  means  un- 
known to  the  grand  jury  is  good. 

Same. 

An  indictment  for  murder  by  means  un- 
known to  the  grand  jury  will  sustain  con- 
viction in  a  case  where  accused  was  conclu- 
sively proved  to  have  either  murdered  a  girl 
outright  or  killed  her  in  an  attempt  to  pro- 
cure an  abortion. 

Instructions  —  As  to  Enceptioaa  in 
Statute  —  Ho  Bridence  to  Sbow  Ex- 
ception. 

Where  it  appears  that  accused  either  killed 
a  girl  outright  or  in  an  attempt  to  procure 
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an  abortion,  but  there  is  no  evidence  that  an 
operation  was  necessary  to  preserve  the  life 
of  the  mother  or  child,  any  error  in  failing 
to  point  out  the  statutory  exceptions  or  jus- 
tificaticm  for  such  an  operation  is  harmless. 

Eridenee  of  Identity  of  Deceased  — 
Snfieieney. 

Evidence  of  the  identity  of  deceased,  whose 
remains  were  found  burned  in  a  barn,  of  pre- 
Tious  preparation  by  accused  for  abortion, 
and  of  footprints  of  accused  and  the  horse  he 
was  riding,  etc.,  is  lield  to  sustain  a  convic- 
tion for  manslaughter  by  direct  killing  or 
producing  an  abortion  on  deceased. 

Criminal  Law  —  Eridenoe  —  Deolara- 
tioa  of  Deeeased  as  to  Intention  to 
Meet  Defendant. 

Admission  of  testimony  of  a  girl  friend  of 
decesBed  that  she  (deceased)  had  told  her 
that  she  would  stay  home  because  accused 
was  coming  to  see  her  that  evening  is  not 
prejudicial,  where  without  objection  there 
remained  in  the  record,  upon  answer  to  cross- 
examination,  a  statement  of  a  state's  witness 
that  deceased  had  told  some  girls  that  she 
had  received  a  letter  from  accused,  and  could 
not  go  out  with  them  because  accused  was 
coming  to  see  her  that  evening. 

[See  note  at  end  of  this  case.] 

Same. 

Declarations  of  deceased,  made  in  a  per- 
fectly natural  manner,  on  the  evening  of  the 
homicide,  that  she  was  about  to  meet  accused 
are  admissible  to  show  that  what  she  intend- 
ed to  do  was  probably  done,  and  did  not  vio- 
late L.  O.  L.  §  705  or  §  727,  subd.  4,  as  to 
declarations,  or  any  other  Code  section. 

[See  note  at  end  of  this  case.] 

Trial  —  Admission  of  Eridenoe  —  Evi* 
denee  Competent  for  One  Pnrposi* 
Only. 

If  evidence  is  competent  for  one  purpose, 
it  cannot  be  rejected  merely  because  it  is  not 
competent  for  another  purpose,  although  an 
instruction,  limiting  its  effect,  is  proper. 

Criminal  Ia^t  —  £Tidenee  —  Admission 
of  Gnilt  by  Third  Person. 

Evidence  of  declaration  of  third  person, 
tending  to  show  he  committed  the  homicide, 
is  inadmissible. 

[See  Ann.  Cas.  191dE  722.] 

Trial  —  Admission  or  Inspection  of 
Artieles  —  Discretion  of  Conrt. 

The  admission  in  evidence  of  material  ob- 
jects or  allowing  inspection  of  the  same, 
whether  offered  in  evidence  or  not,  is  within 
the  discretion  of  the  court. 

Same. 

The  refusal  six  months  after  the  homicide 
to  allow  the  jury  to  inspect  the  feet  of  a 
horse  upon  whose  tracks  the  prosecution  re- 
lied is  not  an  abuse  of  the  court's  discretion 
as  to  admitting  in  evidence  material  objects 
or  allowing  inspection  of  the  same. 

Appeal  from  Circuit  Court,  Douglas  county: 
Skipwobth,  Judge. 

Criminal  action.  Boy  A.  Famam  convicted 
of  manslaughter  and  appeals.    Affirmed. 


[213]  The  defendant.  Hoy  A.  Farnam,  was 
indicted  for  murder  in  the  second  degree,  the 
charging  part  of  the  indictment  being  as  fol- 
lows: 

''He,  the  said  Roy  A.  Famam,  on  the  eighth 
day  of  December,  A.  D.  1914,  in  the  said 
county  of  Douglas,  State  of  Oregon,  then  and 
there  being,  did  then  and  there  wrongfully, 
unlawfully,  feloniously,  purposely  and  mali- 
ciously kill  Edna  Morgan  in  some  manner 
and  by  some  means  unknown  to  the  grand 
jury;  and  so  he,  the  aforesaid  Roy  A.  Far- 
nam, did  then  and  there  in  said  coimty  and 
state  commit  the  crime  of  murder  in  the 
second  degree  by  feloniously,  purposely  and 
maliciously  killing  the  aforesaid  Edna  Mor- 
gan, contrary  to  the  statutes  in  such  cases- 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Oregon." 

The  jury  returned  a  verdict,  finding  defend- 
ant guilty  of  manslaughter.  The  court,, 
among  others,  gave  the  following  instruc- 
tions : 

"Now,  directing  your  attention  to  man- 
slaughter. The  statute  provides  that  if  any 
person  shall,  in  the  commission  of  an  unlaw- 
ful act,  or  lawful  act  without  due  caution  or 
circumspection,  involuntarily  kill  another, 
such  person  shall  be  guilty  of  manslaughter. 
...  If  you  find  beyond  a  reasonable  doubt 
that  the  defendant,  while  in  the  commission 
of  an  unlawful  act,  if  he  did  commit  an 
unlawful  act,  on  the  night  that  Reamer's 
barn  burned  in  Douglas  County,  Oregon,  in- 
voluntarily killed  Edna  Morgan,  then  it 
would  be  your  duty  to  find  the  defendant 
guilty  of  manslaughter.  I  instruct  you  that 
if  you  find  beyond  a  reasonable  doubt  that 
the  defendant  by  any  means  committed  ai» 
abortion  upon  the  person  of  Edna  Morgan, 
then  I  instruct  you  that  such  act,  if  such 
act  took  place,  was  an  unlawful  act,  and  if 
you  find  beyond  a  reasonable  doubt  that  the 
defendant,  on  the  night  that  Reamer's  barn 
burned  in  Douglas  County,  Oregon,  commit- 
ted an  abortion  upon  the  person  of  Edna 
Morgan,  and  if  you  further  find  beyond  a 
reasonable  doubt  that  Edna  Morgan  was 
[214]  killed  as  a  result  of  such  abortion,  if 
such  abortion  was  committed,  then  it  would 
be  your  duty  to  convict  the  defendant  of  man- 
slaughter." 

The  defendant  by  his  counsel  excepted  gen- 
erally to  the  instructions  in  regard  to  man- 
slaughter. From  the  judgment  of  the  court 
upon  the  verdict  the  defendant  appeals  here. 
The  points  relied  upon  in  the  appeal  appear 
in  this  opinion,  and  in  the  opinions  of  Mr. 
Justice  Harris,  concurring,  and  of  Mr.  Jus- 
tice Rurnett,  dissenting. 

WiUiam  W.  Cardwell  for  appellant. 
Oeorge  M,  Brotm,  Oeorge  yeuner,  Jr.,  and 
Dexter  Rice  for  respondent. 
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Mc Bride,  J.  {after  stating  the  facta). — 
1-4.  For  the  reasons  stated  in  the  opinion  of 
Mr.  Justice  Harris,  we  are  satisfied  that  the 
defendant  was  guilty  of  an  unlawful  homi- 
<!ide,  and  that  he  either  shot  deceased,  which 
would  be  deliberate  murder,  or  killed  her  in 
the  attempt  to  commit  an  unlawful  abortion 
upon  her,  which,  under  our  statute,  would  be 
manslaughter.  The  general  rule  in  this  state 
is  that  an  indictment  for  murder  in  the  first 
degree  necessarily  involves  all  other  grades 
of  homicide  which  the  evidence  tends  to  es- 
tablish: State  V.  Ellsworth,  30  Ore.  145,  47 
Pac.  199;  State  v.  Magers,  35  Ore.  520,  57 
Pac.  197;  State  v.  Crockett,  39  Ore.  76, 
65  Pac.  447;  State  v.  Megordcn,  49  Ore.  259, 
88  Pac.  300,  14  Ann.  Cas.  130.  These  deci- 
sions would  seem  to  foreclose  the  [215]  con- 
tention of  defendant's  counsel  here  so  far  as 
this  branch  of  the  case  is  concerned,  and  the 
case  of  People  v.  Olmstead,  30  Mich.  431, 
which  suggests  a  contrary  view,  we  believe 
to  be  based  upon  an  erroneous  distinction 
between  that  class  of  homicides  known  as 
voluntary  homicides,  in  which  violence,  as- 
sault and  trespass  are  involved,  and  involun- 
tary homicides  caused  by  the  doing  of  an 
unlawful  act,  but  with  no  intent  that  it 
should  result  in  death.  As  observed  in  Peo- 
ple V.  Olmstead,  the  defect  is  not  one  of 
pleading,  but  of  evidence.  If  it  appears, 
therefore,  from  the  evidence  that  the  defend- 
ant, in  attempting  to  commit  an  abortion 
upon  the  deceased,  assaulted  her,  this  brings 
the  case  within  the  ordinary  rules  of  man- 
slaughter. Procuring  an  unlawful  abortion 
upon  any  woman  always  involves  an  assault 
in  law,  even  when  it  is  done  with  her  consent 
and  connivance,  because  no  one  can  consent 
to  an  unlawful  act.  While  as.  between  the 
parties  an  unlawful  act  may  sometimes  be 
condoned,  it  is  not  within  the  power  of  any 
person  to  waive  the  violation  *of  the  laws  of 
the  country.  Instances  of  this  are  found  in 
«ases  of  mutual  agreements  to  fight,  wherein 
it  is  held  that  both  parties  to  such  a  conflict 
are  guilty  of  assault  and  battery,  and  that 
each  may  recover  damages  from  the  other  for 
injuries  inflicted:  5  C.  J.  030,  and  cases 
there  cited.  If  procuring  an  unlawful  abor- 
ti<m,  therefore,  is  an  assault,  the  offense  comes 
within  those  involuntary  killings  by  misdi- 
rected violence  which  constitute  manslaugh- 
ter. At  common  law  the  producing  of  an  un- 
lawful abortion  resulting  in  the  death  of  the 
mother  was  murder  by  violence.  Our  statute 
by  making  the  offense  manslaughter  has  not 
created  a  new  crime,  but  has  merely  reduced 
the  grade  of  an  old  offense  by  changing  the 
punishment  from  death  to  imprisonment  in 
the  penitentiary.  Thus,  in  [216]  Chitty's 
Criminal  Law,  Vol.  3,  p.  800,  we  find  the  form 
of  an  indictment  for  procuring  an  abortion, 
or  rather  a  series  of  abortions,  the  fourth 


count  of  which  we  quote,  omitting  only  for- 
mal and  archaic  allegations: 

"And  the  jurors,  etc.,  do  further  present 
that  the  said  E.  F.  afterwards,  etc.,  in  and 
upon  A.  E.  .  .  .  [she]  then  and  there  being 
big  and  pregnant  with  a  certain  other  child 
did  make  another  violent  assault,  and  her 
the  said  A.  E.  and  then  and  there  did  vio- 
lently beat,  bruise,  wound,  and  ill  treat,  ao 
that  her  life  was  thereby  greatly  despaired 
of,  and  then  and  there  violently,  wickedly, 
and  inhumanly  pinched  and  bruised  the  belly 
and  private  parts  of  the  said  A.  E.,  and  a 
certain  instrument  called  a  rule,  which  be, 
the  said  E.  F.,  in  his  rigHt  hand  then  and 
there  had  and  held,  up  and  into  the  womb 
and  body  of  the  said  Anne,  then  and  there 
violently,  wickedly,  and  inhumanly,  did  force 
and  thrust  with  a  wicked  intent  to  cajuse  and 
procure  the  said  A.  E.  to  miscarry  and  to 
bring  fortli  the  said  child,  of  which  she  was 
so  big  and  pregnant,  as  last  aforesaid,  dead," 
etc. 

Another  count  in  the  same  indictment  for 
anotlicr  abortion  attempted  upon  the  same 
woman  charged  the  defendant  with  an  as- 
sault by  administering  drugs  with  intent  to 
produce  an  abortion,  and  feloniously  and  of 
malice  aforethought  to  murder  said  child. 
So  it  is  said  in  Hale's  Pleas  of  tiie  Crown, 
p.  429 : 

"If  a  woman  be  with  child,  and  any  gives 
her  a  potion  to  destroy  the  child  within  her, 
and  she  takes  it,  and  it  works  so  strongly 
that  it  kills  her,  this  is  murder,  for  it  was 
not  given  to  cure  her  of  a  disease,  but  unlaw- 
fully to  destroy  her  child  within  her,  and, 
therefore,  he  that  gives  a  potion  to  this  end 
must  take  the  hazard,  and  if  it  kills  the 
mother,  it  is  murder,  and  so  ruled  before  me 
at  the  assizes  at  Bury  in  the  year  1670:'* 
See  also  Tinckler's  Case,  1  East  P.  C.  (Eng.) 
364. 

[217]  From  these  precedents  I  conclude 
that  at  common  law  the  act  of  producing  an 
abortion  was  always  an  assault,  for  the 
double  reason  that  a  woman  was  not  deemed 
able  to  assent  to  an  unlawful  act  against 
herself,  and  for  the  further  reason  that  she 
was  incapable  of  consenting  to  the  murder 
of  an  unborn  infant;  and,  as  already  shown, 
our  statute,  while  it  has  reduced  the  grade 
of  the  homicide  from  murder  to  manslaugh- 
ter, has  not  taken  away  any  other  element 
of  the  offense.  This  being  true,  the  death 
of  the  deceased,  occurring  by  reason  of 
a  double  assault  made  both  upon  her  and 
upon  her  unborn  child,  comes  clearly  within 
the  category  of  those  degrees  of  felonious 
homicide  by  violence  which  begins  with  mur- 
der in  the  first  degree.  The  practice  of  al- 
lowing convictions  for  manslaughter  upon 
indictments  for  murder  in  the  first  degree  is 
no  mere  creature  of  our  statute,  but  is  as 
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old  as  Uie  common  law.  Thus  in  1  East 
P.  C.  (Eng.)  340,  printed  in  1716,  we  find 
the  following: 

"In  most  cases  where  justice  requires  that 
a  man  should  be  put  upon  his  trial  for  kill- 
ing another,  it  is  usual  (and  proper,  if  there 
be  any  doubt)  to  charge  him  in  the  indict- 
ment for  murder,  because  in  many  instances 
it  is  a  complicated  question;  and  no  injury 
can  thereby  happen  to  the  individual  at  all 
comparable  to  the  evil  example  of  a  lax  ad- 
ministration of  justice  in  tliis  respect;  for 
the  verdict  and  judgment  will  still  be  adapt- 
ed to  the  nature  of  the  offense,  such  as  it 
appears  upon  the  evidence/' 

In  the  appendix  to  Blackstone's  Commen- 
taries, Vol.  4,  is  found  a  form  of  judgment 
upon  a  verdict  of  manslaughter  upon  an  in- 
dictment charging  the  defendant  with  willful 
murder.  From  all  of  these  authorities  we 
deduce  the  principle  that  procuring  an  un- 
lawful abortion  by  any  means  is  always  in 
the  eye  of  the  law  an  assault,  both  upon  the 
woman  operated  upon  [218]  and  upon  the 
unborn  child,  and  that  the  one  who,  in  pro- 
ducing such  abortion,  kills  the  mother  stands 
in  no  different  relation  to  the  law  from  a 
person  who,  in  an  attempt  to  shoot  A,  shoots 
wild  and  kills  B,  except  in  so  far  as  Section 
1900,  L.  0.  L.,  has  modified  the  punishment. 
It  seems  to  be  the  general  rule  that  an  in- 
dictment in  the  ordinary  form  for  murder  in 
the  first  degree  is  sufficient  to  sustain  a  con- 
Tiction  for  a  homicide  committed  in  the  at- 
tempt to  perpetrate  a  felony :  Titus  v.  State, 
49  N.  J.  L.  36,  7  Atl.  621;  Com.  v.  Flanagan, 
7  Watts  &  S.  (Pa.)  415;  People  v.  Giblin, 
115  N.  Y.  196,  21  N.  E.  1062,  4  L.R.A.  757; 
State  V.  Covington,  117  N.  C.  834,  23  S.  E. 
337,  and  many  others.  Numerous  states  in 
which  the  courts  have  held  as  above  have 
statutes  similar  to  ours  in  relation  to  the 
certainty  with  which  the  circumstances  of 
the  crime  shall  be  set  forth  in  the  indictment. 
The  following  is  a  r^sumS  of  some  of  the 
opinions  on  this  point: 

In  State  v.  Foster,  136  Mo.  653,  38  S.  W. 
721,  the  court  says: 

"The  indictment  charges  that  the  murder 
was  committed  in  the  attempt  to  rob  Atwater, 
bat  such  statement  was  wholly  unnecessary, 
as  the  indictment  may  be  drawn  in  common 
form,  and  then,  when  proof  is  made  that  the 
homicide  was  done  in  the  perpetration  of  a 
robbery,  this  proof,  being  made,  is  tanta^ 
mount  to  that  premeditation,  deliberation, 
etc.,  which  otherwise  are  necessary  to  be 
proven,  in  order  to  constitute  murder  in  the 
first  degree." 

In  Titus  v.  State,  49  N.  J.  L.  36,  7  Atl. 
^1,  the  indictment  contained  three  counts,  of 
which  two  are  considered  in  the  opinion,  one 
being: 

"And  the  grand   inquest  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present  that 
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the  said  James  J.  Titus,  on  the  said  eighth 
day  of  April,  in  the  year  [219]  aforesaid,  at 
the  said  town  of  Hackettstown  aforesaid,  in 
said  county,  and  within  the  jurisdiction  afore- 
said, in  and  upon  one  Matilda  Smith,  in  the 
peace  of  God  and  this  state  then  and  there 
being,  did  commit  rape,  .  .  .  and  in  com- 
mitting rape  in  and  upon  her,  the  said  Ma- 
tilda Smith,  did  kill  the  said  Matilda'  Smith," 
etc. 

This  count  was  held  bad.  Another  count 
read  as  follows: 

"In  and  upon  one  Matilda  Smith,  in  the 
peace,  etc.,  did  make  an  assault,  and  her,  the 
said  Matilda  Smith,  then  and  there  felonious- 
ly, willfully  and  of  his  malice  aforethought, 
did  kill  and  murder,  contrary,"  etc. 

From  the  opinion  I  quote  as  follows : 

"At  the  trial  the  jury  was  instructed  that 
if  it  appeared  that  the  killing  was  perpe- 
trated by  the  defendant  in  committing,  or  in 
attempting  to  commit,  a  rape  upon  the  wom^^ 
an,  he  should  be  found  guilty  of  murder  in 
the  first  degree,  without  reference  to  the 
question  whether  such  killing  was  willful  or 
unintentional.  The  position  of  the  counsel 
of  the  defendant  upon  the  point  is  that,  as 
there  is  no  special  count  charging  that  the 
death  of  the  woman  occurred  in  the  attempt 
to  commit  or  in  the  commission  of  a  rape 
upon  her,  the  law  will  not  permit  such  fact 
to  be  proved  for  the  purpose  of  aggravating 
the  killing,  if  it  was  unintentional,  into  the 
crime  of  murder  in  the  first  degree.  This 
contention  is  based  upon  the  sixty-eighth  sec- 
tion of  the  Crimes  Act,  which  declares  that, 
'All  murder  that  shall  be  perpetrated  by 
means  of  poison,  or  by  lying  in  wait,  or  by 
any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,  or  which  shall  be  com- 
mitted in  perpetrating  or  attempting  to  per- 
petrate any  arson,  rape,  etc.,  shall  be  deemed 
murder  in  the  first  degree  and  that  all  other 
kinds  of  murder  shall  be  murder  in  the  sec- 
ond degree.'  The  argument  urged  in  support 
of  the  position  that  a  special  count  was  in- 
dispensable whenever  the  state  relied  on  any 
of  the  statutory  particulars  connected  with 
the  killing  to  intensify  such  killing  into  mur- 
der, was  that,  as  the  act  created  and  defined 
the  offense,  every  constituent  of  the  crime 
embraced  in  [220]  such  definition  must  be 
stated  in  the  indictment.  But  this  proposi- 
tion cannot  be  sustained,  for  it  has  been  con- 
clusively settled  by  the  Court  of  Errors  in 
this  state,  in  the  case  of  Graves  v.  State, 
45  N.  J.  L.  205,  358,  46  Am.  Rep.  778,  that 
the  section  relied  on  did  not  create  any  new 
crime,  but  'merely  made  a  distinction,  with 
a  view  to  a  difference  in  the  punishment,  be- 
tween the  most  heinous  and  the  less  aggra- 
vated grades  of  the  crime  of  murder.'  This 
decided  case  seems  to  us  directly  in  point, 
for  in  that  instance,  the  indictment  being  in 
the  abbreviated  form  given  by  the  statute,  it 
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was  insisted  that  as  such  form  did  not  em- 
body the  statement  that  the  alleged  killing 
was  'willful,  deliberate  and  premeditated/ 
the  pleading  was  insufficioit,  as  it  did  not 
appear  that  murder,  within  the  statutory  defi- 
nition of  the  crime,  had  been  committed.  The 
objection  was  overruled  and  the  indictment 
was  sustained,  and  it  is  obvious  that  if  it  be 
not  necessary  to  set  out  in  the  cotint  that 
the  alleged  killing  was  'willful,  deliberate 
and  premeditated/  which  is  one  of  the  cate- 
gories of  murder  mentioned  in  the  section,  it 
cannot  be  necessary  to  show  that  the  killing 
was  in  the  commission  of  a  rape,  which  is 
another  of  tiie  categories  of  the  same  section." 

In  the  case  of  State  v.  Averill,  85  Vt.  115, 
81  Atl.  461,  Ann.  Cas.  1914B  1005,  defendant 
(called  respondent  in  the  opinion)  was  in- 
dicted for  murder  in  the  first  degree.  De- 
fendant objected  to  an  instruction  upon  in- 
voluntary manslaughter.    The  court  says: 

"'A  lawful  act,  done  in  an  unlawful  or 
negligent  manner,  is  in  law  an  unlawful  act' 
(State  V.  Dorsey,  118  Ind.  167,  10  Am.  St. 
Rep.  Ill,  20  N.  E.  779) ;  and  we  think  the 
testimony  given  by  the  respondent  tended  to 
show  that  the  shooting,  though  unintention- 
ally done,  was  the  result  of  negligence  by 
her  in  handling  the  gun,  indicating  on  her 
part  a  carelessness  or  recklessness  incompati- 
ble with  a  proper  regard  for  human  life, 
which,  if  established,  would  in  law  render 
her  guilty  of  involuntary  manslaughter. 
...  If  an  indictment  so  drawn  sufficiently 
informs  the  accused  of  the  cause  and 
[221  ]  nature  of  the  accusation  against  him  for 
murder,  it  must  follow  that  it  sufficiently  in- 
forms him  of  the  cause  and  nature  of  any 
offense  included  within  that  of  murder,  for 
the  greater  contains  the  less." 

Elsewhere  in  the  same  opinion  is  found  the 
following  statement: 

''Thus  it  was  established  at  common  law, 
that  a  person  indicted  for  the  murder  of 
another  upon  malice  prepense  may  be  found 
guilty  of  manslaughter,  because  it  does  not 
differ  in  kind  or  nature  of  the  offense,  but 
only  in  the  degree — not  in  substance  of  the 
fact,  from  murder,  but  only  in  the  ensuing 
circumstances,  a  variance  as  to  which  does 
not  hurt  the  yerdict." 

The  court  held  in  the  case  of  People  y. 
Peame,  118  Cal.  154,  50  Pac.  376: 

"The  indictment  charged  that  the  defend- 
ant 'did  deliberately,  willfully  and  unlawfully 
kill  one  Ellen  Dogan/  The  evidence  indicat- 
ed that  the  killing  was  not  done  deliberately 
and  willfully,  but  accidentally  and  uninten- 
tionally, and  the  jury,  taking  that  view  of 
the  matter,  in  the  light  of  the  instructions 
of  the  court  as  to  the  law,  found  the  defend- 
ant guilty  of  'involuntary  manslaughter.'  It 
is  now  insisted  that  the  indictment  charges 
the  crime  of   voluntary  manslaughter,  and 


that  under  such  indictment  a  verdict  of  in- 
Toluntary  manslaughter  constitutes  a  fatal 
variance.  .  .  .  This  position  is  not  well 
taken.  If  this  indictment  had  siinply  charged 
an  'unlawful  killing,'  without  malice,  it  would 
have  charged  the  crime  of  manslaughter  of 
both  kinds,  voluntary  and  involuntary.  .  .  . 
Yet  it  has  always  been  held  that  upon  an 
indictment  charging  murder,  a  conviction  for 
manslaughter  was  proper.  In  other  words, 
when  an  indictment  charges  murder,  it  also 
charges  manslaughter.  An  indictment  laid 
for  murder  charges  an  intentional  killing; 
yet,  under  the  criminal  practice  and  proce- 
dure in  this  state,  there  is  no  doubt  but  that 
a  verdict  of  involuntary  manslaughter  would 
find  support  in  such  a  pleading.  This  is  so 
because  involuntary  manslaughter  [222]  is 
the  'unlawful  killing  of  a  human  being,'  and 
such  crime  is  always  included  in  .  .  . 
murder." 

In  Tharp  v.  State,  99  Ark.  188,  137  S.  W. 
1097,  the  court  gave  this  instruction: 

"The  jury  cannot  convict  of  murder  unless 
the  evidence  shows  a  killing  in  the  manner 
mentioned  in  the  indictment,  but  may  convict 
of  a  lower  degree  of  homicide,  if  the  evidence 
warrants  a  conviction  for  a  lower  degree, 
whether  the  killing  was  done  in  the  manner 
mentioned  in  the  indictment  or  not." 

The  jury  found  defendant  guilty  of  invol- 
untary manslaughter,  and  the  judgment  was 
affirmed:  White  v.  State,  121  Ga.  101,  48 
S.  E.  941,  is  to  the  same  effect.  The  case  of 
State  v.  Moore,  129  la.  614,  106  N.  W.  16, 
wherein  the  indictment  was  for  murder  and 
the  verdict  manslaughter  under  an  instruc- 
tion by  the  court  as  to  gross  negligence,  was 
affirmed.  In  Conner  v.  Com.  13  Bush  (Ky.) 
715,  the  court  says: 

"Both  voluntary  and  involuntary  man- 
slaughter are  included  in  the  crime  of  mur- 
der, and  one  indicted  for  murder  may  be 
convicted  of  murder  or  either  of  the  degrees 
of  manslaughter." 

In  re  Somers,  31  Nev.  531,  103  Pac.  1073, 
135  Am.  St.  Rep.  700,  24  L.ILA.(N.S.)  504, 
the  court  said: 

"While  we  are  duly  impressed  with  the 
fact  that  involuntary  manslaughter  does  not 
contain  the  same  heinous  ingredients  neces- 
sary to  make  up  the  crime  of  murder  in  the 
first  or  second  degree,  or  of  voluntary  man- 
slaughter, yet  wJB  are  clearly  of  the  opinion 
that,  it  being  an  unlawful  transgression  of 
the  law  against  homicide,  it  may  properly  be 
considered  a  lesser  degree  of  homicide,  and 
that  a  jury  .  .  .  may  properly  return  in 
proper  cases  a  verdict  of  involuntary  man- 
slaughter:" State  v.  Tucker,  86  S.  C  211, 
68  S.  E.  523. 

[223]  In  State  v.  Whitney,  54  Ore.  438,  102 
Pac.  288,  the  defendant  was  indicted  for  man- 
slaughter under  Section  1898,  L.  0.  L.,  re- 
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ferred  to  in  the  opinion  as  Section  1746,  B. 
&  C.  That  portion  of  the  charge  in  the  in- 
dictment which  was  deemed  material  by  the 
court  alleged  that  the  defendant  "did  felo- 
niously and  voluntarily  kill  one  Mabel  Wirtz 
by  Toluntarily  giving  and  administering  unto 
her,  the  said  Mabel  Wirtz,  on  the  fourteenth 
day  of  March,  1908,  in  the  said  county  and 
state,  one  suppository  containing  bichloride 
of  mercuiy,"  etc.  Mr.  Justice  Eakin,  in  dia- 
cussing  the  case,  says: 

"It  becomes  important  to  determine  wheth- 
er it  does  state  acts  constituting  involuntary 
manslaughter.  The  allegation  in  tiie  indict- 
ment is  'By  voluntarily  giving  and  adminis- 
tering unto  her,  the  said  Mabel  Wirtz,  on 
the  fourteenth  day  of  March,  1908,  in  said 
county  and  state,  one  suppository  containing 
bichloride  of  mercury,  a  deadly  poison,  from 
the  effects  of  which  deadly  poison,  so  given 
and  administeredy  she,  the  said  Mabel  Wirtz, 
became  mortally  sick,  .  .  .  and  died.' 
This  allegation  does  not  state  facts  disclosing 
an  unlawful  act,  or  a  lawful  act  done  with- 
out due  caution  and  circumspection,  or  any 
act  of  criminality.  It  is  not  necessary  to 
allege  malice  or  intent  to  kill.  The  criminal 
element  consists  in  doing  the  unlawful  act, 
without  any  intention  to  take  the  life  of  dece- 
dent, or  do  her  great  bodily  harm.  It  is 
therefore  necessary  that  the  indictment  dis- 
close that  the  act  causing  death  was  an  un- 
lawful act.  .  .  .  Counsel  for  the  state  in 
his  brief  cites  authorities  to  the  effect  that 
poison  negligently  administered,  or  adminis- 
tered with  an  evil  purpose,  in  the  event 
death  follows,  is  manslaughter.  However,  it 
is  not  allied  that  the  poison  was  adminis- 
tered without  due  caution  or  circumspection, 
nor  is  an  evil  purpose  alleged,  and  therefore 
these  authorities  do  not  aid  the  state.  Where 
the  charge  is  murder  by  poisoning,  as  is  the 
ease  in  some  authorities  cited,  the  indictment 
charges  an  intent  to  murder,  thus  disclos- 
ing [224]  an  imlawful  act,  or  evil  purpose, 
and  will  support  a  verdict  of  involuntary 
manslaughter  under  Section  1746,  B.  k  C. 
Comp.  This  was  expressly  held  in  State  t. 
Ellsworth,  30  Ore.  145,  47  Pac.  199,  but  in 
the  present  case  the  indictment  is  confined 
to  a  charge  of  a  violation  of  Section  1746, 
without  alleging  an  unlawful  act." 

In  the  case  of  State  v.  Ellsworth,  cited  in 
the  above  excerpt,  the  charge  in  the  indict- 
ment was  murder  by  poisoning,  and  this  court 
held  that  under  such  an  indictment  the  court 
could  properly  instruct  the  jury  that  they 
might  return  a  verdict  of  involuntary  man- 
slaughter caused  by  culpable  n^ligence.  The 
authorities  above  cited  indicate  that  where 
the  indictment  charges  murder  and  the  proof 
shows  an  unlawful  involuntary  killing,  the 
defendant  may  be  convicted  of  such  grade  of 
felonious  homicide  as  the  evidenoe  seems  to 
warrant. 


6,  6.  Another  reason  why  the  ease  at  bar 
should  be  distinguished  from  the  Michigan 
case  is  that  an  indictment  in  this  state  is 
good  as  to  the  means  by  which  the  offense  was 
perpetrated  if  it  shall  appear  from  the  evi- 
dence that  such  means  were  unknown  to  the 
grand  jury.  This  form  of  indictment  is  sanc- 
tioned by  our  Code:  See  form  No.  1,  p.  1010, 
Vol.  1»  L.  0.  L.  and  forms  Nos.  5  and  6,  p. 
1011,  L.  0.  L.;  Bishop,  Cr.  Proc.  §  495,  553; 
Waggoner  v.  State,  155  Ind.  341,  58  N.  £. 
190,  80  Am.  St  Rep.  237;  Edmonds  v.  State, 
34  Ark.  720.    In  the  latter  case  it  is  said: 

"No  doubt  the  mode  or  instrument  of 
death,  if  known  to  the  grand  jury,  or  if  it 
can  be  ascertained  by  them,  should  be  al- 
leged in  the  indictment.  .  .  .  But  this  rule 
must  not  be  carried  so  far  as  to  furnish  a 
shield  from  punishment,  where  it  is  plain 
that  a  crime  has  been  committed.  ...  It 
will  be  seen  from  the  evidence  in  this  case 
that  if  the  means  of  death  could  not 
[225]  have  been  so  alleged,  the  crime  might 
have  gone  unpunished." 

So  here.  It  is  conclusively  proved  that  the 
defendant  lured  this  poor,  15  year  old  child 
into  a  barn  remote  from  human  habitation, 
and  that  he  either  murdered  *her  outright, 
or,  in  an  attempt  to  produce  an  abortion 
to  protect  himself  from  the  consequences 
of  his  own  lust,  so  dealt  with  her  as  to 
bring  about  her  death.  The  evidence  was 
such  that  reasonable  men,  while  they  might 
agree  as  to  the  fact  that  an  unlawful  homi- 
cide had  been  committed  (and  I  cannot  see 
bow  reasonable  men  could  come  to  any  other 
conclusion),  might  well  differ  as  to  the  means 
by  which,  or  the  intent  with  which,  the  of- 
fense was  committed.  Under  such  circum- 
stances it  was  eminently  proper  for  the  grand 
jury  to  charge  that  it  was  committed  by 
means  to  the  grand  jury  unknown. 

There  is  a  further  reason  why  it  was  un- 
necessary to  charge  that  the  offense  was  com- 
mitted in  an  attempt  to  produce  an  abortion, 
and  that  is  this:  In  my  judgment  the  stat- 
ute was  directed  at  that  class  of  abortions 
only  wherein  the  actual  consent  of  the  woman, 
as  distinguished  from  legal  consent^  is  ob- 
tained. I  take  it  that  if  a  person  should 
forcibly  seize  a  woman  and  attempt  against 
her  consent  to  produce  an  abortion  upon  her, 
or  should  secretly,  with  the  same  design,  in- 
troduce drugs  into  her  food,  and  by  reason 
of  either  of  these  attempts  the  woman  should 
be  killed,  Section  1900  of  the  Code  would 
not  apply,  but  that  he  would  be  guilty  under 
Section  1895  or  Section  1898,  as  the  facts 
might  appear.  The  deceased,  a  poor,  mother- 
less child  of  15,  was  incapable  of  consenting 
to  an  assault  upon  herself,  or  upon  her  un- 
born child.  It  is  sickening  to  speak  of  her 
consenting  to  the  act.  It  was  as  much  a 
forcible  act  as  though  some  scoundrel  had 
met  her  [226]  upon  the  road,  and,  knowing 
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her  condition,  had  seized  her,  and  in  the  at- 
tempt forcibly  to  bring  about  a  miscarriage 
}iad  killed  her.  I  am  aware  of  the  common- 
law  rule  in  regard  to  rape  and  the  defilement 
of  children,  but  those  were  exceptions  to  the 
general  rule  in  regard  to  consent  which,  for- 
tunately, an  improved  sense  of  decency  has 
removed  by  statute,  and  which  should  not  be 
extended  beyond  the  limits  fixed  by  a  gen- 
eration less  scrupulous  than  ours  in  regard 
to  the  chastity  of  children.  Upon  the  whole 
I  am  of  the  opinion  that  the  offense  is  in- 
cluded in  that  class  of  manslaughters  by  vio- 
lence, that  are  embraced  by  the  general  charge 
of  murder. 

7.  It  is  urged  that,  conceding  that  man- 
slaughter committed  in  producing  an  abortion 
can  properly  be  considered  in  a  case  where 
the  indictment  charges  murder,  the  charge 
of  the  court  in  this  instance  was  erroneous, 
because  the  court  failed  to  point  out  the 
exceptions  mentioned  in  the  statute.  If  there 
was  error  in  this  respect,  it  was  harmless, 
because  there  was  not  the  slightest  testimony 
that  the  operation  was  necessary  to  preserve 
the  life  of  the  mother  or  the  child.  On  the 
contrary,  the  evidence  indicated  that  it  was 
wholly  unnedessary,  and  that,  if  performed 
at  all,  it  was  for  the  base  and  sordid  purpose 
of  enabling  defendant  to  escape  the  conse- 
quences of  his  own  unlawful  act;  but  there 
was  no  error.  Where  there  is  no  testimony 
whatever  to  bring  a  case  within  an  excep- 
tion in  the  statute,  the  court  is  not  required 
to  charge  in  relation  to  such  exception.  This 
exact  question  arose  in  the  case  of  Weed  v. 
People,  56  N.  Y.  628.  The  opinion  is  short, 
and  we  give  it  in  full: 

"Plaintiff  in  error  was  indicted  for  procur- 
ing an  abortion,  by  administering  drugs  caus- 
ing the  death  of  the  mother.  The  questions 
above  stated  were  raised  upon  the  trial,  and 
were  disposed  of  as  there  stated.  [227]  The 
court  charged,  among  other  things,  that  if 
the  jury  found  an  abortion  had  been  commit- 
ted upon  deceased,  or  an  attempt  had  been 
made  causing  her  death,  and  that  the  prisoner 
was  connected  with  it,  they  must  convict. 
This  was  excepted  to.  It  was  insisted  that 
the  charge  was  erroneous,  as  the  jury  were 
instructed  to  convict,  notwithstanding  they 
found  that  the  production  of  the  miscarriage 
was  necessary  to  preserve  the  life  of  the  de- 
ceased, in  which  case  it  was  not  criminal. 
Held,  that  the  charge  was  proper,  as  the  evi- 
dence showed  clearly  the  absence  of  any  nec- 
essity, and  no  evidence  whatever  was  given 
tending  to  show  such  a  necessity,  and  that 
therefore  there  was  nothing  warranting  the 
submission  of  that  question  to  the  jury." 

Error  is  predicated  upon  the  refusal  of  the 
court  to  permit  an  inspection  of  the  feet  of 
the  horse  which  the  statute  claimed  was  rid- 
den by  the  defendant  on  the  night  of  the 
homicide,  and  also  upon  the  refusal  of  the 


court  to  permit  evidence  of  the  declarations 
of  third  parties,  tending  to  show  that  they 
had  committed  the  homicide.  We  all  concur 
with  Mr.  Justice  Burnett  in  holding  that 
there  was  no  reversible  error  in  either  ruling. 

For  the  reasons  stated  by  Mr.  Justice  Har- 
ris we  are  of  the  opinion  that  there  was  no 
error  in  the  admission  of  the  testimony  of 
Mabel  Barton  as  to  statements  made  to  her 
by  deceased  on  the  evening  preceding  the 
homicide. 

We  also  concur  with  Mr.  Justice  Harris 
in  holding  that  the  evidence  as  to  the  corpus 
delicti  was  competent  and  suflScient. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 

Affirmed. 

Habbis,  J.  {coTicunring) . — 8.  The  scene  of 
the  tragedy  as  told  by  the  record  is  laid  in 
Cow  Creek  Valley.  The  places  to  be  kept 
[228]  in  mind  are  the  Farnam  and  Morgan 
residences  and  the  Beamer  barn.  The  de- 
fendant lived  with  his  parents,  a  sister  and  a 
brother,  Lester  Farnam,  on  a  farm  about 
12  miles  east  of  the  town  of  Glendale.  Edna 
Morgan  resided  with  her  father  and  a  young- 
er sister,  Esther  Morgan,  on  a  farm  about 
5  miles  west  of  the  Farnam  place,  and  about 

7  miles  east  of  Glendale.  The  Beamer  bam 
is  located  about  three  quarters  of  a  mile 
west  of  the  Morgan  home,  or  about  5}  miles 
west  of  the  Farnam  place.  A  public  road 
runs  past  the  Farnam  house,  extends  west 
down  the  valley  by  the  Morgan  residence,  and 
then  continues  on  past  the  Beamer  barn  to 
Glendale.  The  Beamer  barn  was  located 
about  60  feet  south  of  the  road.  The  building 
had  been  erected  for  a  dwelling-house,  and 
afterward  converted  into  a  barn.  The  bam 
may  be  described  as  having  a  main  part  and 
a  shed,  with  the  main  part  facing  the  road 
and  the  shed  in  the  rear.  When  the  main 
part  was  changed  from  a  dwelling-house  to 
a  barn  the  ceilings  and  partitions  were  taken 
out,  so  that  there  was  no  loft.  Hay  was  kept 
in  the  main  part,  and  on  December  8th,  7  or 

8  tons  were  spread  on  the  floor  to  a  depth  of 
between  3  and  4  feet.  The  southwest  half 
of  the  shed  was  used  for  cows,  while  horses 
were  kept  in  the  southeast  portion.  Tliere 
were  only  two  entrances  to  the  barn.  Out* 
was  on  the  west  side  close  to  the  south  corner, 
and  opened  into  the  place  where  the  cowh 
were  kept,  and  the  other  entrance  was  on  the 
east  side  and  led  to  the  horses.  A  person 
could  reach  the  main  part  by  entering  either 
one  of  the  two  doors.  On  the  night  of  Decem- 
ber 8th,  the  entrance  to  the  horses  had  two 
bars  across  it,  so  as  to  prevent  the  horses 
from  getting  out,  but  the  other  door  was  left 
open,  BO  that  the  cows  could  come  and  go. 

[229]  About  half -past  1  o'clock  on  the 
morning  of  December  9,  1914,  H.  H.  Beamer, 
whose  residence  is  720  feet  from  the  barn. 
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discovered  that  his  bam  was  on  fire.  He 
went  down  to  the  barn,  and  ''stayed  until  it 
fell  out,  and  burned  down  pretty  well,  just 
like  a  pile  of  hay  burning."  Seamer  and 
four  other  persons  who  were  at  the  bam 
then  went  to  bed  again.  About  7  o'clock  in 
the  morning  Beamer  returned  to  the  fire  and 
"saw  the  remains  of  a  body  in  the  ashes,  still 
burning."  The  neighbors  were  immediately 
notified,  and  appeared  upon  the  scene,  and 
they  then  "saw  it  was  the  body  of  a  lady," 
because  "there  was  some  hairpins  laying  right 
across,  kind  of  back  of  the  skull.  There  was 
two  right  along  here,  and  there  was  one  long 
corset  stay,  and  one  or  two  small  ones  curled 
up  next  to  the  long  one,  and  then  there  was 
some  more  laying  right  side  of  it."  The  re- 
mains were  found  lying  next  to  a  sill,  and  the 
body  was  permitted  to  bum  until  about  10 
oMock  that  morning  when,  acting  on  the 
adrice  of  the  coroner,  the  fire  was  extin- 
guished with  water.  When  the  fire  started, 
the  body  was  evidently  on  the  hay  inside  the 
main  part  of  the  bam,  because  the  remains 
were  found  at  a  place  which  would  have  been 
near  the  south  side,  but  within  the  main  part 
of  the  bam.  The  arms  and  legs  were,  for 
the  most  part,  consumed  by  the  fire,  and  while 
the  body  had  been  burned  beyond  recognition, 
there  was  yet  enough  left  undubitably  to  es- 
tablish that  it  was  the  charred,  burned  and 
baked  remnant  of  a  once  female  human  be- 
ing. Between  the  thighs,  and  to  some  ex- 
tent protected  by  them  and  the  lower  parts 
cf  the  body  from  the  fire,  lay  a  fetus,  which 
the  medical  men  said  had  reached  about  the 
fifth  month  of  its  development.  The  verdict 
of  the  jury  was  evidently  predicated  upon 
the  theory  that  the  death  of  [230]  Edna 
Morgan  resulted  from  an  abortion  produced 
hj  the  defendant. 

At  the  very  outset  the  defendant  contends 
that  "there  is  no  proof  of  the  corpus  delicti 
from  which  the  court  or  the  jury  can  say  that 
the  body  found  in  Beamer's  bam  was  the 
body  of  the  missing  girl  at  all,"  and,  further, 
that  "there  is  not  one  circumstance  from 
which  it  can  be  said  that  defendant  caused 
the  death  of  Edna  Morgan  at  all,  in  the  com- 
mission of  an  unlawful  act  or  otherwise." 
It  therefore  becomes  necessary  to  examine 
the  evidence  which  was  submitted  to  the  jury. 

A  motive  can  be  ascribed  to  Roy  Farnam 
which  would  have  been  more  relentleesly  pur- 
suing and  more  fearfully  pressing  upon  him 
than  upon  any  other  living  person.  Roy 
Farnam  is  an  unmarried  man,  and  was  about 
23  years  of  age.  Edna  Morgan  would  have 
been  15  years  old  on  December  0,  1914.  Their 
acquaintance  with  each  other  dated  from 
about  Christmas,  1013;  acquaintanceship 
frew  into  friendship,  and  friendship  appar- 
ently ripened  into  love;  for,  commencing 
with  the  latter  part  of  June  or  the  first  part 


of  July,  no  other  boy  or  young  man  escorted 
Edna  Morgan  to  dances,  parties  and  literary 
entertainments  except  Roy  Farnam.  The  de- 
fendant admitted  that  so  far  as  he  knew  he 
was  the  only  person  who  kept  company  with 
Edna  Morgan.  She  was  a  frequent  visitor 
at  the  Farnam  house.  It  was  not  unusual 
for  her  to  be  there  as  often  as  two  or  three 
times  a  week,  and  the  longest  period  between 
her  visits  was  about  three  weeks.  More  than 
once  she  remained  at  the  Farnam  home  over- 
night, and  the  next  day  was  taken  home  by 
Roy.  On  the  Saturday  preceding  the  day 
of  her  disappearance  she  stayed  overnight 
with  the  Farnam  family,  and  was  escorted 
home  the  next  evening  by  [231]  the  defend- 
ant. J.  J.  Pollock  testified  that  in  the  latter 
half  of  June,  1914,  he  saw  the  defendant  and 
Edna  come  out  of  the  Morgan  bam,  and  ob- 
served Roy  "brushing  her  clothing  and  her 
hair."  Ira  Lewis  said  that  on  the  night  of 
July  1,  1914,  between  11  and  12  o'clock  he 
saw  the  defendant  and  Edna  in  a  compro- 
mising position.  Rice  Wilson  and  George 
Barton  testified  that  on  November  8th,  they 
saw  Roy  and  the  girl  in  an  unmistakable  po- 
sition. In  September,  1914,  Mrs.  Ella  McGee 
made  a  one-piece  gingham  dress  for  Edna 
with  the  waist  and  skirt  sewed  together,  but 
so  constructed  that  a  belt  could  be  worn  if 
desired.  Mrs.  McGee  found  the  waist  meas- 
urement to  be  26  inches,  and  made  a  belt 
28  inches  long,  so  that  it  had  a  2-inch  lap. 
This  witness  testified  that  when  taking  the 
measurement  for  the  dress  she  noticed  the 
development  of  the  bust,  "more  than  I  had 
noticed  her  before.  I  remarked  about  it." 
Edna  wore  this  belt  only  a  few  times,  and 
soon  discarded  it.  Margaret  Wilson  called 
at  the  Morgan  home  on  the  afternoon  of 
December  8th,  and,  having  noticed  the  belt 
on  the  table,  picked  it  up  and  tried  it  on 
Edna,  and  found  it  to  be  2  or  3  inches  too 
short.  Her  father,  R.  M.  Morgan,  stated 
that  Edna  had  not  gone  to  basket-ball  games 
for  probably  a  month  prior  to  her  disap- 
pearance. Mrs  Emma  Herald  told  the  jury 
that  a  few  days  before  Thanksgiving  she 
noticed  that  the  girl  "looked  too  large  to  be 
normal,"  and  that  the  impression  made  upon 
her  was  so  strong  that  she  spoke  to  her  hus- 
band about  her  suspicions.  Verna  McGee  ex- 
plained some  ol)8ervations  which  she  made  at 
a  basket-ball  game  about  a  month  prior  to 
December.  Helen  Ferbrache  and  Margaret 
Wilson  stated  that  Edna  had  worn  a  certain 
short  blue  coat  to  school,  and  that  they  had 
not  seen  her  with  the  coat  off  in  school  for 
a  long  time.  [232]  There  was  ample  evidence 
to  warrant  the  jury  in  believing  that  Edna 
Morgan  was  pregnant,  and  ^iiat  Roy  Farnam 
was  the  author  of  her  condition. 

Edna  Morgan  was  home  in  the  sitting-room 
during  the  evening  of  December   8th  until 
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about  10  o'clock,  when,  according  to  the 
testimony  of  her  father,  he  saw  her  alive 
for  the  last  time  as  she  left  that  room  and 
stepped  out  into  the  hall.  The  father  does 
not  know  whether  she  went  upstairs  to  the 
bedroom  which  she  occupied  with  her  sister, 
although  he  supposed  at  the  time  she  was 
going  to  bed.  Esther  Morgan  retired  about 
8:30  and  never  saw  Edna  alive  after  that 
time.  The  next  morning  the  father  and  Es- 
ther arose  at  the  usual  hour,  and  it  was  disr 
covered  that  Edna  was  missing.  ^Vh«l  Edna 
left  the  sitting-room  a  cap  and  a  raincoat 
belonging  to  Esther  and  the  blue  short  coat 
belonging  to  Edna  were  hanging  in  that  room, 
but  on  the  morning  of  the  9th  those  articles 
were  gone.  Three  medical  witnesses  expressed 
the  opinion  that  the  remains  were  those  of  a 
young  person,  basing  their  conclusion  on  the 
appearance  of  a  wisdom  tooth,  the  condi- 
tion of  certain  sex  organs,  and  the  upper 
end  of  the  femur.  Physicians  also  stated 
that  the  expulsion  of  the  fetus  resulted  from 
an  operation  with  the  hand  or  an  instrument, 
and  that  death  probably  occurred  after  the 
birth. 

About  8  o'clock  on  the  morning  of  the  9th, 
before  any  women  had  come  from  the  road  to 
view  the  fire,  tracks,  apparently  made  by  a 
woman,  were  discovered  leading  from  the 
center  of  the  road  about  a  rod  east  of  a 
gap  or  bars  in  the  fence,  "right  straight  to- 
ward the  gap"  in  front  of  the  Beamer  bam 
'In  toward"  the  barn.  These  tracks  wero 
indistinct  except  two.  One  was  close  to  the 
gap  or  bars,  but  within  the  right  of  way  of 
the  road,  and  the  other  was  inside  the  incloe- 
ure  [233]  and  a  few  feet  from  the  bars, 
through  which  the  person  making  the  tracks 
had  evidently  gone.  Each  of  the  two  plain 
tracks  appeared  in  cow  manure.  The  im- 
prints were  made  by  a  No.  3  shoe,  and  i4»- 
parently  the  shoe  had  a  good  heel.  Edna 
Morgan  wore  a  No.  3  shoe,  and  the  shoes 
worn  by  her  that  night  were  comparatively 
new.  The  length  of  the  two  tracks  corre- 
sponded with  the  length  of  one  of  her  old 
shoes.  Moreover,  the  very  places  where  the 
two  plain  tracks  were  found  would  indicate 
that  the  woman  making  those  tracks  did  so 
in  the  night,  when  she  could  not  plainly  see 
where  she  waa  stepping. 

On  the  15th  of  the  preceding  October  the 
father  purchased  a  corset  from  A.  H.  Henson, 
a  merchant  in  Glendale.  Edna  wore  this 
corset  that  night,  because  Esther  said  that 
she  could  feel  it  when  she  had  her  arms 
around  the  sister  while  playing  with  her  that 
evening.  The  corset  oould  not  be  found  in 
the  Morgan  home  the  next  morning.  Corset 
stays  and  supporter  buckles  were  found  with 
the  burned  body.  A.  H.  Henson  never  carried 
or  sold  any  corsets  except  W.  T.  corsets. 
Indented  on  the  supporter  buckles  used  with 


the  W.  T.  oorsets  are  the  letters  and  figures: 
"Pat.  11.  2.  09."  These  letters  and  figures 
appear  on  buckles  found  with  the  body,  and, 
moreover,  the  buckles  that  had  been  in  tlie 
fire  were  exactly  like  those  used  on  W.  T. 
corsets.  There  are  four  supporter  buckles 
on  the  sample  W.  T.  corset  received  in  evi- 
dence. Foiu*  buckles  were  found  at  the  Beam- 
er barn.  The  metallic  part  of  three  buttons 
or  grips  used  in  connection  with  the  sup- 
porters were  panned  out  from  the  ashes,  and 
they  were  exactly  like  the  same  part  of  the 
buttons  or  grips  found  on  the  sample  corset; 
and,  finally  assurance  is  made  doubly  sure 
from  the  circumstance  that  the  two  clasps,  . 
which  were  found  with  the  body,  [234]  and 
are  made  to  fit  each  .otiier  down  the  full 
length  of  the  corset,  are  the  exact  counter- 
parts of  the  two  clasps  on  the  sample  corset. 
On  December  8th  Edna  wore  the  dress  that 
Mrs.  Ella  McGee  had  made  for  her  in  Sep- 
tember. The  material  and  buttons  for  that 
dress  were  supplied  by  Edna.  Mrs.  McGee 
says  that  Edna  furnished  her  with  three 
large  old-fashioned  pearl  buttons,  which  the 
girl  said  had  been  used  by  her  mother  when 
living,  and  that  she  had  no  other  buttons 
like  them.  Those  three  buttons  were  sewed 
on  the  skirt  of  the  gingham  dress.  The  but- 
tons had  "an  oval  shaped  ring  carved"  in 
them,  and  that  is  what  caused  Mrs.  McGee 
to  "take  particular  notice  to  it."  One  whole 
button  and  some  pieces  were  taken  from  the 
place  where  the  body  lay,  and  Mrs.  McGee 
testified  that  the  whole  button  was  "exactly 
like  those  I  put  on  the  dress."  There  was 
also  some  testimony  that  Edna's  front  teeth 
had  been  shortened  by  decay,  and  the  record 
discloses  some  evidence  tending  to  show  that 
the  front  teeth  of  the  skull  found  in  the 
Beamer  bam  were  short.  Harry  WUson  was 
at  the  barn  soon  after  the  body  was  discov- 
ered, and  he  saw  the  form  of  a  corpse— 
"with  the  head  lying  in  the  bam,  about  the 
center  of  the  barn.  She  was  lying  on  her 
back,  and  the  body-part  of  the  body  from  the 
hips  up  was  in  this  direction,  and  the  corset 
was  one  side  of  it,  had  fallen  off  on  the  sill. 
She  was  laying  partly  on  the  sill  in  the  cent- 
er of  the  barn,  and  the  side  that  was  laying 
on  the  sill  was  still  burning.  The  clothing 
had  burned  away,  and  her  form  was  lying 
partly  on  the  side;  it  lay  on  the  corsets,  and 
they  burned  on  the  ground,  but  on  the  other 
side  they  were  standing  up,  held  up  by  the 
flesh.  I  saw  also  the  hair  of  her  head  lying 
there,  and  the  hairpins,  and  I  saw  the  bones 
of  the  arm,  and  her  arms,  and  the  form  of 
her  legs.  Saw  also  that  she  wore  something 
of  waterproof,  you  could  see  the  eufiTs 
[285]— her  arms  lay  this  way— -and  you  could 
see  the  cuffs  of  both  sleeves;  they  looked  heav- 
ier than  the  bottom  of  the  dress;  you  could  see 
the  eufffli»  and  three  or  four  ^ehes  of  the 
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baltnce.  It  looked  like  it  had  been  water- 
proof cloth.  And  I  could  see  the  bones  f 
the  anus  laying  up  this  way.  And  the  legs 
down  to  the  feet.  They  were  badly  burned. 
You  could  see  the  fonn  of  the  legs  and  the 
form  of  the  arms/' 

Additional  evidence  appears  in  the  record 
relative  to  the  appearance  of  the  ashes  left 
by  the  burning  of  the  wearing  apparel.  Hair- 
pins and  shoe  buttons  with  wire  fasteners 
were  found  with  the  body.  Mrs.  Florence 
Dewey  told  the  jury  that  she  was  up  the 
morning  of  the  9th  on  account  of  her  sick 
mother,  who  was  living  in  the  Eliff  house, 
^10  feet  from  the  Beamer  bam;  that  she 
stepped  out  on  the  front  porch  to  observe  the 
eondition  of  the  weather,  and  noticed  a  light 
in  the  Beamer  bam,  and  ''as  I  turned  to  go 
into  the  house,  ...  I  saw  the  reflection; 
I  knew  the  barn  was  afire,  and  when  I  walked 
a  step  or  two,  and  went  into  the  door,  .  .  • 
I  stopped  to  look  back  through  to  the  fire, 
and  as  I  did  so  I  heard  a  gun  shot  at  that 
barn.  Some  small  caliber  gun."  Underneath 
the  body  Harry  Wilson  found  "three  pieces 
of  flat  lead;  it  had  melted  and  run  into  the 
crevices." 

Testimony  concerning  oil  of  tansy,  logwood 
tea,  echinacea,  a  shoe  track,  and  horse  tracks 
are  largely  relied  upon  to  connect  the  de- 
fendant with  the  death  of  the  girl.  Evidence 
<»nceming  a  letter  written  by  the  defendant 
and  received  by  the  deceased  was  an  import- 
ant feature  of  the  trial.  Oil  of  tansy  is  a 
poison  and  an  abortive  agent.  Logwood  tea 
ie  poisonous.  Echinacea  is  used  as  a  blood 
medicine  and  to  treat  blood  poisoning.  Dr. 
D.  A.  Forbes  of  Ganyonville,  says  that  the 
defendant  came  to  him  on  September  2,  1914, 
and  told  him: 

[236]  "That  he  had  a  cousin,  a  young  lady 
who  had  been  out  with  a  young  man,  and 
she  had  gotten  into  trouble,  and  wanted  to 
know  if  I  would  take  the  case,  and  I  told 
him  I  would  at  term.  That  is  the  expiration 
of  the  period  of  gestation.  He  wanted  to 
know  if  he  could  not  do  something  before 
that  time — ^they  did  not  want  to  let  the  case 
ntn — ^and  I  questioned  him  with  regard  to 
the  time,  and  he  said  it  was  two  months,  and 
I  told  him  it  was  not  my  practice  at  all  to 
interfere  with  anything  of  that  kind.  And 
he  wanted  to  know  of  me,  when  he  found 
that  I  would  not  take  the  case  at  all,  he 
wanted  to  know  what  I  could  advise,  and  I 
told  him  I  would  not  advise  anything,  to  be- 
gin with,  and  he  asked  me  then  with  regard 
to  some  drugs,  and  I  told  him  that  anything 
that  he  could  use  in  that  line  was  of  a  poi- 
sonous nature,  and  I  would  advise  him  to 
not  fool  with  it" 

The  defendant  also  spoke  to  Dr.  Forbes 
about  the  use  of  oil  of  tansy  yrxtk  cattle,  and 
inquired  about  using  logwood  tea  and  oil 


of  tansy.  H.  E.  Jeffries  gave  some  extract 
of  logwood  chips  to  the  defendant,  who  said 
that  he  wanted  it  for  a  girl,  explaining  the 
reason.  About  three  days  afterward  Roy 
secured  more  extract  of  logwood  chips,  and 
at  that  time  told  Jeffries  that: 

"He  had  inquired  of  a  doctor  in  Ganyon- 
ville if  that  stuff  was  any  good  or  not,  and  the 
doctor  told  him  that  the  stuff  was  poison,  and 
any  poison  would  do  that,  and  to  be  carefu^." 

Roy  subsequently  told  the  witness  that  the 
"etuff  is  no  good." 

In  September,  1914,  the  defendant  asked 
J.  £.  O'Neil,  a  druggist  in  Ganyonville,  for 
oil  of  tansy,  but  the  latter  had  none.  On 
September  6,  1914,  and  again  on  September 
20th  following,  B.  L.  Darby  sold  oil  of  tansy 
to  Roy  Famam.  On  December  10th,  a  bot- 
tle labeled  echinacea  and  a  bottle  containing 
oil  of  tansy  were  found  in  the  Morgan  home 
in  a  bureau  draw^  [237]  used  by  Edna.  The 
sheriff  testified  that  he  exhibited  the  oil  of 
tansy  bottle  to  the  defendant,  and  the  latter 
"said  he  got  it  at  Darby's  drug-store  in  Glen- 
dale."  Mrs.  Famam  stated  that  "we  had  a 
bottle  just  exactly  like  this"  bottle  of  echi- 
nacea. R.  M.  Morgan  testified  that  he  had 
never  had  oil  of  tansy  or  echinacea  about  the 
house.  The  defendant  admitted  upon  the  wit- 
ness-stand that  he  was  getting  the  extract  of 
logwood  chips  for  the  purpose  of  an  abortion, 
but  claimed  that  he  was  getting  them  for 
another  num. 

Thirteen  boards  fell  out  of  the  gable  end  of 
the  shed  where  the  cows  were  kept,  and  were 
not  consumed  by  the  fire,  but  lay  upon  the 
ground  undisturbed  until  turned  over  in 
search  for  tracks.  A  shoe-print  was  found 
in  the  mud  about  3  feet  from  the  entrance 
on  the  west  side  of  the  bam,  and  indicated 
that  the  person  who  made  the  track  had 
stepped  out  of  that  entrance.  This  track 
corresponded  in  every  particular  with  a  shoe 
worn  by  Roy  Famam  on  December  8th. 
Large  corrugated  hobnails  had  been  driven 
into  the  sole  of  his  shoe,  and  a  single  row 
of  small  nails  appeared  around  the  edge  of 
the  sole.  Similar  hobnails,  as  well  as  small 
nails,  had  been  driven  in  the  heel  of  the 
shoe.  The  track  revealed  the  same  row  of 
small  nails,  and  plainly  showed  the  imprints 
made  by  the  hobnails.  Measurements  were 
made  of  the  spaces  between  the  nails  in  the 
track,  and  those  measurements  correspond 
exactly  with  the  same  spaces  between  cor- 
responding nails  found  in  the  shoe.  Addi- 
tional, but  indistinct,  tracks  were  found,  in- 
dicating that  the  same  person  had  gone  out 
to  the  fence  and  across  to  the  north  side  of 
the  road.  A  horse  had  been  tied  on  a  bill 
north  of  the  road. 

It  will  be  remembered  that  the  tracks  made 
by  a  woman  led  from  a  point  about  one  rod 
east  of  the  bars  [238]  in  front  of  the  barn. 
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Commencing  at  this  point  tracks  made  by  a 
horse  were  found  leading  along  the  north 
side  of  the  road  a  short  distance  and  then 
up  a  hill  to  a  place  in  the  brush  about  180 
feet  from  the  road.  There  were  indications 
showing  that  the  horse  had  been  tied  to  an 
oak  sapling,  and  had  stood  there  for  an  hour 
or  two.  There  was  a  ring  around  the  sapling 
showing  that  the  rough  bark  had  been  rubbed 
as  though  by  a  rope  tied  around  it.  Black 
hair  was  found  on  the  tree,  and  also  on  a 
tree  immediately  behind  the  prints  made  by 
the  hind  feet.  Some  rope  fiber  was  picked 
up  at  the  foot  of  the  tree,  to  which  the  horse 
had  evidently  been  tied.  At  about  8:30  on 
the  morning  of  the  9th,  Roy  appeared  at  the 
scene  of  the  fire,  riding  a  black  mare  called 
Black  Bess.  He  tied  the  mare  to  the  fence  on 
the  south  side  of  the  road  about  50  feet  east 
of  the  bars  at  the  Beamer  barn.  The  mare 
was  ridden  back  to  the  Farnam  place  that 
evening.  On  December  10th  the  tracks  made 
on  the  hill  on  the  north  side  of  the  road 
were  traced  to  the  Farnam  barn.  Black  Bess 
was  then  taken  out  of  the  barn,  and  measure- 
ments were  made  of  her  hoofs.  These  meas- 
urements correspond  exactly,  not  only  with 
the  tracks  made  by  the  mare  when  taken  out 
of  the  bam  at  that  time,  but  also  with  the 
tracks  made  by  the  horse  that  had  gone 
up  the  hill.  The  horse  tracks  in  the  road 
between  the  Farnam  place  and  the  Beamer 
barn  showed  that-  the  two  trips  had  been  made 
by  the  same  animal,  one  set  of  tracks  being 
slightly  fresher  than  the  other.  The  tracks 
made  on  one  trip  going  west  turned  out  of 
the  road  in  toward  the  Morgan  home,  and 
then  proceeded  on  west  toward  the  Beamer 
bam.  When  the  mare  was  taken  out  of  the 
Farnam  barn  on  the  10th,  she  was  tied  with 
a  halter  that  had  a  rope,  and  Lester  Farnam 
testified  that  a  rope  was  attached  [239]  to 
every  halter  that  they  had.  Droppings  left 
by  the  horse  when  ascending  or  descending 
the  hill  contained  wheat,  and  on  the  10th 
every  manger  in  the  Farnam  bam  contained 
wheat  hay. 

Allen  Brown  testified  that  he  stayed  at 
the  Gilliam  house  on  the  night  of  December 
8th.  The  Gilliam  ranch  is  located  between 
the  Farnam  and  Morgan  homes,  being  about 
three  miles  west  of  the  Farnam  place  and 
about  two  miles  east  of  the  Morgan  residence. 
Brown  went  to  bed  about  10  o'clock  on  the 
night  of  the  8th,  but  was  kept  awake  by  a 
dislocated  thumb  until  about  2  or  3  in  the 
morning.  This  witness  says  that  about  ne 
hour  and  a  half  after  he  went  to  bed  he  saw 
a  horse  and  a  rider  pass  along  the  road  go- 
ing west,  and  about  2  o'clock  in  the  morning 
he  heard  a  horse  cross  a  bridge  not  far  from 
the  house.  The  defendant  says  he  retired 
at  10:15  the  night  of  the  8th,  and  it  ap- 
pears that  he  arose  about  5  o'clock  the  next 
morning. 


About  noon  on  December  8th,  the  defendant 
wrote  and  addressed  a  letter  to  Edna  Morgan, 
and  at  his  request  his  mother  put  it  in  the 
mail-box,  and  then  telephoned  to  Edna,  tell- 
ing her  that  she  would  receive  a  letter.  The 
stage  reached  the  Morgan  home  about  4 
o'clock  and  Edna  was  seen  to  receive  a  letter 
from  the  driver.  She  read  it  on  the  way  to 
the  house,  and  then  put  it  in  her  bosom. 
That  morning  Mabel  and  Alice  Barton  came 
to  the  Morgan  home  to  visit  with  the  Morgan 
girls,  and  before  the  arrival  of  the  stage,  it 
was  understood  that  Edna  was  to  go  home 
that  evening  with  the  Barton  girls  and  stay 
overnight  with  them,  at  their  home  about 
two  miles  west  of  the  Morgan  place;  but, 
after  receiving  the  letter,  Edna  decided  not 
to  go  home  with  the  Barton  girls,  because  she 
thought  that  Roy  would  come  down  that 
evening.  [240]  After  Roy  had  done  the 
chores,  and  about  suppertime,  he  was  called 
to  the  phone  by  Jimmie  Pickett,  who  asked 
the  defendant  to  come  over  to  the  JefTries 
home  and  play  cards  that  evening,  but  Roy 
answered,  saying  that  he  could  not  because  he 
was  busy.  Afterward  the  defendant  was 
called  to  the  phone  by  Edna,  and  they  had 
some  telephonic  conversation. 

If  time  .and  space  permitted,  many  addi- 
tional details  could  be  recited  which  dove- 
tail with,  strengthen  and  support  the  promi- 
nent features  of  the  story  of  Edna  Morgan's 
disappearance;  but  no  attempt  will  be  made 
to  enlarge  upon  the  narrative,  except  to  note 
that  when  at  the  scene  of  the  fire  on  the 
morning  of  the  9th,  the  defendant  said,  **I 
will  be  blamed  for  this,"  and,  according  to 
the  testimony  of  Mrs.  E.  E.  Wilson,  a  short 
time  afterward,  and  on  the  same  morning,  he 
said,  "How  much  better  marriage  would  hare 
been  than  this."  Tliere  was  ample  evidence 
to  justify  the  jury  to  find  that  the  defendant 
at  some  time  after  10:15  left  his  home  on 
Black  Bess,  passing  the  Gilliam  house  three 
miles  distant,  when  Brown  says  he  saw  a 
horse  and  rider  going  west,  and  that,  pur- 
suant to  an  engagement,  he  picked  up  Edna 
at  her  home,  and  proceeded  on  toward  the 
Beamer  bam  three  fourths  of  a  mile  away; 
that  as  they  reached  the  bars  Edna  got  off  the 
horse  at  the  center  of  the  road,  and  went  in 
toward  the  barn,  while  Roy  rode  the  mare  & 
little  farther  west  down  the  side  of  the  road, 
and  then  up  the  hill  north  of  the  road,  and» 
after  tying  his  horse,  joined  Edna  and  went 
in  the  Beamer  bam  with  her,  and  subse- 
quently produced  an  abortion  upon  her;  that 
to  conceal  the  crime  he  set  fire  to  the  barn, 
made  his  exit  through  the  door  at  the  west 
end  of  the  shed,  went  to  the  fence,  crossed  to 
the  north  side  of  the  road,  and  on  up  to  the 
place  where  the  mare  Was  tied,  and  then 
[241]  started  for  home,  passing  the  Gilliam 
house  at  about  the  time  when  Brown  heard  a 
horse  cross  the  bridge,  and  arriving  home 
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considerably  before  5  o'clock  on  the  morning 
of  the  9th.  Moreover,  the  shot  heard  by  Mrs. 
Dewey  and  the  three  pieces  of  lead  found  by 
Harry  Wilson  furnished  some  evidence  at 
least  tending  to  show  that  the  defendant  did 
not  stop  with  an  abortion.  While  the  evi- 
dence is  circumstantial^  still  it  is  stronger 
both  in  quantity  and  quality  than  the  record 
made  in  State  v.  Williams,  66  Ore.  287,  80 
Pac.  655,  and  the  transcript  of  testimony 
presented  here  is  in  no  respect  less  convinc- 
ing, but  in  many  particulars  is  more  force- 
ful than  the  case  made  by  the  prosecution  in 
State  V.  Barnes,  47  Ore.  592,  85  Pac.  908,  7 
L.ILA.(N.S.)   181. 

9.  The  defendant  complains  of  a  ruling 
which  permitted  an  answer  given  by  Mabel 
Barton  to  remain  in  the  record.  When  a 
witness  for  the  state,  Mabel  Barton,  was 
asked  by  the  district  attorney: 

"Now  tell  the  jury  what  Edna  told  you 
about  going  home  with  you  that  evening." 

The  witness  answered: 

"She  said  she  could  not  because  she  thought 
Roy  was  coming  down.'* 

The  court,  however,  overruled  a  motion  to 
strike,  on  the  theory  that  it  was  competent 
for  the  state  to  prove  that  Edna  Morgan 
had  planned  to  meet  the  defendant,  and  the 
testimony  was  offered  by  the  state  for  that 
purpose. 

Even  though  it  be  assumed  that  the  tes- 
timony moved  against  was  incompetent,  never- 
theless the  defendant  is  in  no  position  to 
ckim  that  he  was  materially  prejudiced  by 
it  R.  M.  Morgan  was  the  first  witness  called 
by  the  state.  On  direct  examination  he  testi- 
fied [242]  about  having  seen  Edna  receive  a 
letter  from  the  stage-driver  on  the  afternoon 
of  the  8th,  and  upon  cross-examination  coun- 
sel for  the  defendant  asked  this  question : 

"Xow  then,  you  say  Edna  received  a  letter 
the  day  before  from  Roy  Farnam.  How  do 
you  know  the  letter  was  from  Roy  Farnam  ?" 

The  witness  answered: 

''Charley  Hobbs  said  he  got  it  out  of  the 
Farnam  mail-box,  and  it  was  addressed  to 
Kdna.  As  far  as  my  positively  knowing  that 
Koy  Farnam  wrote  the  letter  that  Charley 
Hobbs  gave  her,  I  don't  know.  All  I  know 
13  that  she  got  the  letter.  She  told  the  girls 
it  was  from  Roy ;  she  could  not  go  home  with 
the  Barton  girls  because  Roy  was  coming 
that  evening.'* 

The  answer  was  responsive  to  the  question, 
and  no  objection  was  at  any  time  made  to  any 
part  of  the  answer.  The  testimony  was  elicit- 
ed by  the  defendant  himself,  and  it  was  a  part 
of  the  record  when  Mabel  Barton  testified 
afterward.  Moreover,  defendant  himself  in- 
voked the  same  rule  when  offering  a  letter 
that  had  been  written  by  Edna  Morgan.  The 
answer  of  Mabel  Barton  was  substantially 
the  same,  and  not  materially  different  from 
the  testimony  given  by  B.  M.  Morgan;  even 


if  the  court  had  taken  the  answer  of  Mabel 
Barton  from  the  jury,  it  is  nevertheless  fair 
to  assume  that  the  testimony  of  R.  M.  Morgan 
would  have  remained  in  the  record,  for  the 
reason  that  it  was  elicited  by  the  defendant 
himself,  and  was  not  objected  to  at  any  time 
during  the  trial;  and  therefore  the  defendant 
could  not  have  been  prejudiced,  as  now  con- 
tended by  him.  It  is  true  that  the  failure 
to  object  to  the  evidence  of  R.  M.  Morgan 
may  not  operate  as  a  waiver  of  any  rig^t  to 
object  to  like  evidence  on  the  part  of  Mabel 
Barton  if  such  evidence  was  incompetent; 
[243]  but  the  indisputable  fact  still  stands 
out  in  bold  relief  that  so  long  as  the  testi- 
mony of  R.  M.  Morgan  remained  in  the  rec- 
ord, any  failure  to  eliminate  the  answer  of 
Mabel  Barton  could  not  injure  the  defendant 
to  the  extent  claimed  by  him. 

It  was  competent,  however,  for  the  prose- 
cution to  show  that  the  deceased  intended 
to  meet  Roy  Farnam  that  night.  The  ruling 
of  the  court  is  not  within  the  ban  of  the  hear- 
say doctrine^  nor  is  it  novel  or  startling. 
Judicial  precedents  and  text-writers  of  recog- 
nized authority  support  the  admission  of  dec- 
larations made  in  cases  analogous  to  the  one 
in  hand.  In  State  v.  Hayward,  62  Minn.  474, 
65  N.  W.  63,  Harry  Hayward  was  convicted 
of  having  procured  one  Glaus  Blixt  to  murder 
Catherine  Ging.  She  was  shot  about  7  o'clock 
on  the  evening  of  December  3d.  A  Mrs.  Haz- 
elton,  a  witness  for  the  state,  was  permitted 
to  testify  that  she  was  with  Miss  Ging  in  a 
dry-goods  store  in  Minneapolis  about  4:35 
p.  M.  on  the  day  of  the  murder ;  that  the  wit- 
ness and  Miss  Ging  left  the  store  together 
about  5:00  P.  M.  and  as  they  were  parting 
Mrs.  Hazelton  asked  Miss  Ging  to  go  home 
with  her  to  dinner,  and  the  latter  answered 
that  she  could  not  because  ''she  had  a  business 
engagement  with  Mr.  Hayward."  The  testi- 
mony was  held  to  be  competent. 

In  Hunter  v.  State,  40  N.  J.  L.  495,  Benja- 
min Hunter  was  convicted  of  the  murder  of 
John  M.  Armstrong.  At  the  trial  the  son 
of  the  deceased  was  permitted  to  tell  the  jury 
that  in  the  afternoon  of  the  day  of  the  murder 
his  "father  said  he  intended  to  go  with  Mr. 
Hunter,  and  he  and  Mr.  Hunter  were  going 
to  Camden  that  night."  About  one  hour 
after  the  conversation  with  the  son  the  de- 
ceased wrote  a  letter  to  his  wife,  saying: 

[244]  ''I  will  not  be  home  much  before  9 
o'clock.  I  am  going  over  to  Camden  again 
with  Mr.  Hunter,  on  business  connected  with 
the  Davis  matter." 

The  declarations  of  the  deceased  were  held 
to  be  competent,  the  court  saying: 

"The  present  point  of  inquiry  therefore  is 
whether  these  declarations  of  Mr.  Armstrong 
to  his  son,  and  the  similar  declarations  con- 
tained in  the  note  to  his  wife,  can  reasonably 
be  said  to  be  competent  parts,  or  the  natural 
incidents  of  the  act  of  the  deceased  in  going 
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to  Camden,  which  act  was  incontestably  a 
part  of  the  res  gestae.  After  mature  reflec- 
tion and  a  careful  examination  of  the 
authorities,  my  conclusion  is  that  these  com- 
munications of  the  deceased  should  be  regard- 
ed as  constituents  of  that  transaction,  for  I 
think  they  were  preparations  for  it,  and  thus 
were  naturally  connected  with  it.  In  the 
ordinary  course  of  things  it  was  the  usual 
information  that  a  man,  about  leaving  his 
home,  would  conmiunicate  for  the  convenience 
of  his  family,  the  information  of  his  friends, 
or  the  regulation  of  his  business.  At  the  time 
it  was  given,  such  declarations  could,  in  the 
nature  of  things,  mean  harm  to  no  one;  he 
who  uttered  them  was  bent  on  no  expedition 
of  mischief  or  wrong,  and  the  attitude  of  af- 
fairs at  the  time  entirely  explodes  the  idea 
that  such  utterances  were  intended  to  serve 
any  purpose  but  that  for  which  they  were  ob- 
viously designed.  If  it  be  said  that  such 
notice  of  an  intention  of  leaving  home  could 
have  been  given  without  introducing  in  it  the 
name  of  Mr.  Hunter,  the  obvious  answer  to 
the  suggestion  I  think  is  that  a  reference  to 
his  companion  who  is  to  accompany  the  per- 
son leaving  is  as  natural  a  part  of  the  trans- 
action as  is  any  other  incident  or  quality  of 
it.  If  it  is  legitimate  to  show  by  a  man's 
own  declarations  that  he  left  his  home  to  be 
gone  a  week,  or  for  a  certain  destination, 
which  seems  incontestable,  why  may  it  not  be 
proved  in  the  same  way  that  a  designated 
person  waa  to  bear  him  company?  At  the 
time  the  words  were  uttered  or  written,  they 
imported  no  wrongdoing  to  anyone,  [246]  and 
the  reference  to  the  companion  who  was 
to  go  with  him  was  nothing  more,  as  matters 
then  stood,  than  an  indication  of  an  addi- 
tional circumstance  of  his  going.  If  it  was 
in  the  ordinary  train  of  events  for  this  man 
to  leave  word,  or  to  state  where  he  was  going, 
it  eeems  to  me  it  was  equally  so  for  him  to 
say  with  whom  he  was  going." 

In  State  v.  Smith,  49  Conn.  370,  a  convic- 
tion of  murder  in  the  first  degree  was 
affirmed,  and  t]ie  court  held  that  it  was  com- 
petent for  the  wife  of  the  deceased  to  testi- 
fy that  as  he  left  his  home  he  said  "that  he 
was  going  to  arrest  'Chip  Smith,'  meaning 
the  prisoner." 

In  State  v.  Mortenscn,  26  Utah  312,  73 
Pac.  662,  633,  the  defendant  was  sentenced 
to  death  upon  a  conviction  of  murder.  The 
wife  of  the  deceased  was  permitted  to  testify 
that  after  supper  on  the  night  of  the  homi- 
cide, as  her  husband  was  leaving  the  house, 
he  closed  the  door  and  said  to  her: 

"I  am  going  over  to  Peter's  [defendant's] 
for  a  few  minutes  to  collect  some  money.  I 
will  be  back  soon." 

The  question  of  the  admissibility  of  the 
quoted  evidence  was  considered  at  length, 
and  in  the  course  of  the  discussion  the  court 
used  this  language: 

"Hie  principal  objections  to  the  admission 


of  this  testimony  urged  are  that  the  defend- 
ant was  not  present  when  the  statements 
were  made,  and  that  it  is  hearsay  evidence, 
and  not  a  part  of  the  res  getiae.  These  ob- 
jections are  not  sound.  The  fact  that  the 
defendant  was  not  present  when  the  declara- 
tions testified  to  were  made  is  wholly  im- 
material, and  the  statements  are  not  merely 
hearsay  evidence.  They  are  declarations  of 
the  intention  and  purpose  of  the  deceased  to 
meet  the  defendant,  and  were  admissible,  as 
original  evidence,  under  one  of  the  exceptions 
to  the  rule  of  hearsay.  Some  courts  admit 
such  declarations  [246]  as  a  part  of  the  rea 
gestae,  but  we  think  they  more  properly  come 
under  the  exceptions  to  the  rule  of  hearsay 
evidence:  Qreenl.  Ev.  §  162a.  The  evidence 
of  these  declarations  was  not  admitted  for 
the  purpose  of  showing  that  the  deceased  was 
actually  at  the  house  of  the  defendant,  but 
to  show  what  was  in  his  mind — ^what  his  in- 
tentions were — at  the  time  of  utterance.  Evi- 
dence of  what  a  person's  intentions  were  is 
relevant  eireumstantially  to  show  that  he 
afterward  carried  out  his  designs." 

In  U.  S.  V.  Nardello,  4  Mackey  (D.  C.) 
503,  it  was  decided  that  it  was  competent  to 
show  that  when  last  seen  alive,  and  as  he 
left  two  companions,  the  deceased  said  "he 
was  going  out  to  seek  Nardello,  to  look  for 
him." 

In  Thomas  v.  State,  67  Ga.  460,  Harp 
Thomas  was  convicted  of  murder  on  circum- 
stantial evidence.  On  the  night  of  the  homi- 
cide, when  in  the  act  of  leaving  the  house, 
and  a  short  time  before  the  murder,  the  de- 
ceased said: 

"There  are  two  persons  down  the  alley;  I 
think  it  is  Harp  and  his  sweetheart.  I  will 
go  and  see." 

The  testimony  was  held  to  be  admissible. 
In  Mutual  L.  Ins.  Co.  v.  Hillmon,  145  U.  S. 
285,  36  U.  S.  (L.  ed.)  706,  12  S.  Ct.  909, 
the  beneficiary,  claiming  that  her  husband, 
John  W.  Hillmon,  was  dead,  attempted  to  re- 
cover on  a  policy  insuring  his  life.  The  com- 
pany contended  that  John  W.  Hillmon  was 
not  dead,  but  that  he  was  alive  and  in  hiding. 
On  the  trial  the  plaintiff  introduced  evidence 
tending  to  show  that  about  March  5,  1879, 
Hillmon  left  Wichita,  in  the  sUte  of  Kansas, 
and  traveled  in  South  Kansas  in  search  of 
a  site  for  a  cattle  ranch,  and  that  on  the 
night  of  March  18th,  while  in  camp  at  a  place 
called  Crooked  Creek,  Hillmon  was  killed  by 
accident  on  the  discharge  of  a  gun.  Tlie  com- 
pany introduced  evidence  [247]  tending  to 
show  that  the  body  which  was  represented  to 
be  Hillmon's  was  not  that  of  Hillmon,  but 
was  the  body  of  Frederick  Adolph  Walters. 
About  the  first  week  of  March,  Walters  wrote 
a  letter  to  his  sister,  which  read  in  part  as 
follows : 

"I  now  in  my  usual  style  drop  you  a  few 
lines  to  let  you  know  that  I  expect  to  leave 
Wichita  on  or  about  March  5tfa,  with  a  cer- 
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tain  Mr.  Hillmon,  a  sheep  trader,  for  Colo- 
rado or  parts  unknown  to  me.  I  expect  to 
pee  the  country  now.  News  are  of  no  inter- 
est to  70U»  as  you  are  not  acquainted  here.  I 
will  close  with  oompliments  to  all  inquiring 
frieDds.    Love  to  all." 

Under  date  of  March  1st,  at  Wichita, 
Kansas,  Walters  wrote  a  letter  to  his  fianc^ 
reading  thus: 

'*¥oiir  kind  and  ever  welcome  letter  was  re- 
ceived yesterday  afternoon  about  an  hour  be- 
fore I  left  Emporia.  I  will  stay  here  until 
the  forepart  of  next  week,  and  then  will  leave 
here  to  see  a  part  of  the  country  that  I  never 
expected  to  see  when  I  left  home,  as  I  am 
going  with  a  man  by  the  name  of  Hillmon, 
who  intends  to  start  a  sheep  ranch,  and  as  he 
promised  me  more  wages  than  I  could  make 
at  anything  else  I  concluded  to  take  it,  for 
a  while  at  least,  until  I  strike  something 
better.  There  is  so  many  folks  in  this  coun- 
try that  have  got  the  Leadville  fever,  and  if  I 
could  not  have  got  the  situation  that  I  have 
now  I  would  have  went  there  myself;  but  as 
it  is  at  present,  I  get  to  see  the  best  portion 
of  Kansas,  Indian  Territory,  Colorado  and 
Mexico.  The  route  that  we  intend  to  take 
would  cost  a  man  to  travel  from  $150  to  $200, 
but  it  will  not  cost  me  a  cent;  besides,  I  get 
good  wages.  I  will  drop  you  a  letter  oe« 
casionally  until  I  get  settled  down;  then  I 
want  you  to  answer  it." 

The  communications  were  held  to  be  compe* 
tent  evidence  of  the  intention  of  Walters  at 
the  time  of  writing  them,  the  court  saying : 

''Man's  state  of  mind  or  feeling  can  only 
be  manifested  to  others  by  countenance,  atti- 
tude or  gesture,  [248]  or  by  sounds  or  words, 
spoken  or  written.  The  nature  of  the  fact 
to  be  provided  is  the  same,  and  evidence  of  its 
proper  tokens  is  equally  competent  to  prove 
it,  whether  expressed  by  aspect  or  conduct,  by 
voice  or  pen.  When  the  intention  to  be 
proved  is  important  only  as  qualifying  an  act, 
its  connection  with  that  act  must  be  shown, 
in  order  to  warrant  the  admission  of  declara- 
tions of  the  intention.  But  whenever  the  in- 
tention is  of  itself  a  distant  and  material 
lact  in  a  chain  of  circumstances,  it  may  be 
proved  by  contemporaneous  oral  or  written 
declarations  of  the  the  party.  The  existence 
of  a  particular  intention  in  a  certain  person 
St  a  certain  time  being  a  material  fact  to  be 
proved,  evidence  that  he  expressed  that  in- 
tention at  that  time  is  as  direct  evidence  of 
of  the  fact  as  his  own  testimony  that  he  then 
bad  that  intention  would  be.  After  his  death 
there  can  hardly  be  any  other  way  of  proving 
it;  and  while  he  is  still  alive,  his  own  mem- 
ory of  his  state  of  mind  at  a  former  time  is 
so  more  likely  to  be  clear  and  true  than  a 
bystander's  recollection  of  what  he  then  said, 
ud  is  less  trustworthy  than  letters  written 
by  him  at  the  very  time,  and  under  circum- 
■tanees  precluding  a  tuspicion  of  misrepre- 


sentation. The  letters  in  question  were 
competent,  not  as  narratives  of  facts  com- 
municated to  the  writer  by  others,  nor  yet  as 
proof  that  he  actually  went  away  from 
Wichita,  but  as  evidence  that,  shortly  before 
the  time  when  other  evidence  tended  to  show 
tliat  he  went  away,  he  had  the  intention  of 
going,  and  of  going  with  Hillmon,  which  made 
it  more  probable  both  that  he  did  go,  and  that 
he  went  with  Hillmon,  than  if  there  had  been 
no  proof  of  such  intention." 

Some  of  the  many  additional  illustrations 
of  the  rule  may  be  found  in  State  v.  Power, 
24  Wash.  34,  63  Fac.  1112,  63  L.R.A.  902; 
State  V.  Dickinson,  41  Wis.  299;  Mathews  v. 
Great  Northern  R.  Co.  81  Minn.  363,  84  N. 
W.  101,  83  Am.  St.  Rep.  383;  Eighmy  v. 
People,  79  N.  Y.  546;  Com.  v.  Trefethen,  157 
Mass.  180,  31  N.  £.  961,  24  L.R.A.  235;  Com. 
[249]  V.  Howard,  205  Mass.  128,  91  N.  £. 
397;  Inness  v.  Boston,  etc.  R.  Co.  168  Mass. 
433,  47  N.  E.  193;  The  San  Rafael,  141 
Fed.  270,  72  C.  C.  A.  388;  People  v.  Atwood, 
188  Mich.  36,  154  N.  W.  112;  State  v.  Hunter, 
131  Minn.  252,  154  N.  W.  1083,  L.R.A.1916C 
666;  State  v.  Garrington,  11  S.  D.  178,  76 
N.  W.  326;  State  v.  Howard,  32  Vt.  380; 
"Rogers  v.  Manhattan  L.  Ins.  Co.  138  Cal.  285, 
71  Pac.  348;  Denver,  etc.  R.  Co.  v.  Spencer, 
26  Colo.  9,  52  Pac.  211;  Weightnovel  v.  State, 
46  Fla.  1,  35  So.  856;  Walling  v.  Com.  (Ky.) 
38  S.  W.  429;  People  v.  Conklin,  175  N.  Y. 
333,  67  N.  E.  624;  Lake  Shore,  etc.  R.  Co.  v. 
Herrick,  49  Ohio  St.  25,  29  N.  E.  1052 ;  Car- 
roll V.  State,  3  Humph.  (Tenn.)  315;  Shar- 
land  V.  Washington  L.  Ins.  Co.  101  Fed.  206, 
41  C.  C.  A.  307;  Cluverius  v.  Com.  81  Va. 
787;  Tilley  v.  Com.  89  Va.  136,  15  S.  E.  526; 
Harris  v.  State,  96  Ala.  24,  11  So.  255;  State 
V.  Peffers,  80  la.  580,  46  N.  W.  662;  State  v. 
Jones,  64  la.  349,  17  N.  W.  911,  20  N.  W.  470; 
State  V.  Winner,  17  Kan.  298;  Territory  v. 
Couk,  2  Dak.  188,  47  N.  W.  395;  Reg.  v. 
Buckley,  13  Cox  C.  C.  (Eng.)  293.  See  also 
3  Wigmore,  Ev.  §  1725;  16  Cyc.  1184;  7  Enoy. 
£v.  622;  State  v.  Giudice,  170  la.  731,  Ann. 
Cas.  1917C  1160,  153  N.  W.  336,  342. 

The  concrete  examples  previously  noted  are 
not  sporadic  instances  of  the  application  of 
any  strange  and  extraordinary  doctrine,  but, 
on  the  other  hand,  they  are  fairly  illustrative 
of  a  rule  of  evidence  which  is  firmly  estab- 
lished by  the  overwhelming  weight  of  judicial 
opinion.  Jurists  and  text-writers,  however, 
do  not  agree  upon  the  theory  of  the  doctrine. 
Declarations,  like  the  one  considered  here, 
are,  by  many,  and  perhaps,  by  most,  of  the 
authorities,  admitted  as  part  of  the  res 
gestae;  they  are  spoken  of  by  some  as  verbal 
acts;  and  they  are  characterized  by  others 
[260]  as  original  evidence  admissible  as  an 
exception  to  the  hearsay  rule.  An  exemplifi- 
cation of  the  application  of  the  rule  and  at 
the  same  time  an  illustration  of  the  difference 
of  opinion  as  to  the  basis  of  the  rule  may  be 
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found  in  State  ▼.  Hayward,  62  Minn.  474,  65 
N.  VV.  63,  where  all  the  members  of  the  court 
agreed  that  the  declaration  of  the  deceased 
was  competent,  the  majority  holding  that: 

"The  statement  forms  a  connected  part  of 
the  evidence,  and  tends  to  characterize  her 
subsequent  acts  and  her  departure  on  the 
fatal  ride  soon  after  she  made  the  statement. 
This  statement  was  not  mere  self-serving, 
hearsay  evidence,  but  a  verbal  act,  just  as 
relevant  as  would  be  evidence  that  prior  to 
her  departure  she  put  on  her  cloak  or  hat." 
— and  Mr.  Chief  Justice  Start  saying  that: 

"This  evidence  clearly  falls  within  the  rule 
that,  when  the  question  is  whether  a  person 
did  a  certain  act,  his  declarations,  oral  or 
written,  made  prior  to  and  about  the  time 
he  is  alleged  to  have  done  an  act,  to  the 
effect  that  he  intended  to  do  it,  are  admissi- 
ble as  original  evidence,  if  made  under 
circumstances  precluding  any  •  suspicion  or 
misrepresentation." 

•  While  the  writer  inclines  to  the  view  ex- 
pressed by  Mr.  Chief  Justice  Start,  3  Wig- 
more,  Ev.  §  1726;  Jacobi  v.  State,  133  Ala.  1, 
32  So.  158,  and  State  v.  Mortensen,  26  Utah, 
312,  73  Pac.  562,  633,  yet  the  rule  itself  is 
now  of  more  concern  tlian  the  theory  upon 
which  it  is  founded. 

If  the  doing  of  an  act  is  a  material  ques- 
tion, then  the  existence  of  a  design  or  plan  to 
do  that  specific  act  is  relevant  to  show  that 
the  act  was  probably  done  (1  Wigmore,  Ev. 
§  102) ;  and,  considering  the  plan  or  design 
as  a  condition  of  the  mind,  a  person's  own 
statements  of  a  present  existing  state  of 
mind,  when  made  in  a  natural  manner  and 
under  circumstances  [251]  dispelling  sus- 
picion and  containing  no  suggestion  of  sin- 
ister motives,  only  reflect  the  mental  state, 
and  therefore  are  competent  to  prove  the  con- 
dition of  the  mind,  or,  in  other  words,  the 
plan  or  design. 

10,  11.  The  declaration  of  Edna  Morgan 
was  made  in  a  perfectly  natural  manner,  and 
there  is  nowhere  in  the  record  any  intimation 
that  it  was  made  otherwise.  The  whereabouts 
of  Edna  Morgan  was  a  material  issue.  It  was 
important  to  know  what  she  did  and  where 
she  went.  The  state  contended  that  she  met 
the  defendant  and  accompanied  him  to  the 
Beamer  barn.  Evidence  of  her  declaration 
was  competent  to  show  what  was  in  her  mind, 
and  that  what  she  intended  to  do  was  prob- 
arbly  done :  State  v.  Mortensen,  26  Utah  312, 
73  Pac.  562,  633.  The  language  used  by  her 
was  only  one  way  of  stating  that  she  intend- 
ed to  meet  Roy  Farnam,  especially  when  it*  is 
remembered  that  on  the  preceding  Sunday  the 
defendant  had  accompanied  Edna  Morgan  to 
her  home  after  her  visit  with  the  Farnams. 
The  jurors  were  not  obliged  to  conclude  that 
the  letter  alone  and  of  itself  prompted  the 
statement  made  by  her.  The  letter  was  not 
produced  at  the  trial,  and  was  probably  de- 


stroyed.  Testimony  concerning  the  utterance 
made  by  Edna  Morgan  was  neither  offered  nor 
admitted  for  the  purpose  of  showing  what 
Roy  Farnam  intended  to  do  or  did,  but  the 
transcript  of  the  evidence  discloses  that  the 
prosecution  offered  the  testimony  for  the  sole 
and  express  purpose  of  showing  what  Edna 
Morgan  intended  to  do,  and  consequently  the 
admission  of  the  evidence  did  not  violate 
Section  706,  L.  O.  L.  The  statement  made  by 
the  deceased  did  not  recount  anything  that 
had  previously  occurred ;  it  was  not  the  state- 
ment of  a  fact  external  to  the  mind;  it  was 
not  a  narrative  of  a  past  event;  and  it  does 
not  belong  to  that  class  of  utterances  which 
are  either  expressly  [252]  permitted  or  im- 
pliedly rejected  as  evidence  by  Section  727, 
subdivision  4,  L.  O.  L.  The  rule  making  the 
statement  of  Edna  Morgan  admissible  does 
not  contravene  any  section  of  the  Code.  If, 
as  held  by  most  courts,  the  res  gestae  doctrine 
is  the  basis  of  the  rule  admitting  the  declara- 
tion, then  it  is  expressly  sanctioned  by  the 
Code;  or  if  the  rule  is  founded  on  the  idea 
that  the  utterance  is  a  verbal  act,  a  notion 
entertained  by  a  few  courts,  then,  strictly 
speaking,  the  evidence  is  not  hearsay;  or  if, 
as  the  writer  thinks,  the  true  theory  of  the 
rule  is  that  the  statement  of  the  deceased  is 
original  evidence  of  her  intention,  which  the 
jury  can  consider  as  a  circumstance  indicat- 
ing that  she  probably  did  what  she  intended 
to  do,  then  on  that  theory  no  section  of  the 
Code  is  transgressed.  The  rule  in  question 
is  analogous  to  the  doctrine,  approved  by  this 
court  and  recognized  generally,  making  excla- 
mations of  pain  original  evidence  of  a  circum- 
stance tending  to  show  a  particular  bodily 
condition  when  the  bodily  condition  of  the 
person  is  a  relevant  fact:  State  v.  Mackey, 
12  Ore.  154,  158,  6  Pac.  648;  Thomas  v.  Her- 
rall,  18  Ore.  646,  649,  23  Pac.  497;  Vuilleu- 
mier  v.  Oregon  Water  Power,  etc,  Co.  55  Ore. 
129,  132,  105  Pac.  706;  16  Cyc.  1164.  If  evi- 
dence  is  competent  for  one  purpose,  it  can- 
not be  rejected  merely  because  it  is  not 
competent  for  another  purpose.  Being  com- 
petent to  show  what  Edna  Morgan  intend- 
ed to  do,  the  testimony  of  Mabel  Barton  was 
not  rendered  incompetent  for  all  purposes 
merely  because  it  was  incompetent  for  the 
purpose  of  connecting  Roy  Farnam  with  the 
alleged  crime,  although  it  would  have  been 
proper  to  instruct  the  jury  to  limit  the  evi- 
dence to  the  sole  purpose  for  which  it  was 
competent,  and  a  failure  to  give  a  requested 
instruction  to  limit  the  application  of  the 
evidence  to  the  single  purpose  for  [253]  which 
it  is  admissible  would  be  error;  but  here  the 
contention  is  that  the  testimony  was  not 
competent  for  any  purpose:  State  v.  Finni- 
gan,  81  Ore.  638,  160  Pac.  370.  The  con- 
clusion that  the  testimony  of  Mabel  Barton 
was  competent  has  been  reached  with  a  full 
knowledge  of  the  expressions  to  be  found  in 
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state  ▼.  Glass,  6  Ore.  73,  82;  State  ▼.  Ander- 
son, 10  Ore.  448,  454;  State  v.  Ching  Ling, 
16  Ore.  419,  424,  18  Pac.  844. 

12.  I  concur  in  what  Mr.  Justice  Burnett 
says  about  the  refusal  to  permit  an  inspec- 
tion of  the  feet  of  the  mare  and  the  rejection 
of  the  offer  to  prove  the  declarations  of  an- 
other person  to  show  that  such  person  had 
oommitted  the  crime  charged  against  the  de- 
fendant. I  concur  in  the  reasoning  and  con- 
clusion of  Mr.  Justice  McBride  relative  to  the 
sufficiency  of  the  indictment  to  support  the 
Terdict  of  the  jury.  There  was  sufficient  evi- 
dence to  show  that  Edna  Morgan  was  killed, 
and  that  the  defendant  caused  her  death; 
and,  in  my  opinion,  no  prejudicial  error  was 
oommitted  during  the  trial. 

BuBifETT,  J.  {diaaenting) , — ^The  defendant 
was  accused  of  the  crime  of  murder  in  the 
Becond  degree  by  an  indictment  reading  thus: 

"Koy  A.  Famam  is  accused  by  the  grand 
jury  of  the  county  of  Douglas,  State  of  Ore- 
gon, by  this  indictment,  of  the  crime  of 
murder,  committed  as  follows:  He,  the  said 
fioy  A  Famaniy  on  the  eighth  day  of  Decem- 
ber, A.  D.  1914,  in  the  said  county  of  Douglas, 
State  of  Oregon,  then  and  there  being,  did 
then  and  there  wrongfully,  unlawfully,  feloni- 
ously, purposely  and  maliciously  kill  Edna 
Morgan  in  some  manner  and  by  some  means 
unknown  to  the  grand  jury;  and  so  he,  the 
aforesaid  Roy  A.  Famam,  did  then  and  there 
in  said  county  and  state  commit  the  crime 
of  murder  in  the  second  degree  by  feloniously, 
purposely  and  [254]  maliciously  killing  the 
aforesaid  Edna  Morgan,  contrary  to  the  stat- 
utes in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  State  of 
Oregon." 

The  errors  assigned  relate  to  proceedings 
daring  the  trial  on  the  plea  of  not  guilty. 
The  decedent,  Edna  Morgan,  was  a  girl  aged 
15  years,  and  resided  with  her  father,  her 
junior  sister,  and  two  younger  brothers  at  a 
point  on  the  Pacific  Highway  about  seven 
miles  east  of  Glendale,  in  Douglas  County. 
The  defendant  is  a  man  about  23  years  of 
age,  living  about  five  miles  still  farther  east 
of  Glendale,  with  his  father,  mother,  sister 
and  brother.  So  far  as  known,  the  last  time 
the  deceased  girl  was  seen  was  by  her  father 
at  their  home  late  in  the  evening  of  December 
8,  1914.  About  halfpast  1  of  the  morning  of 
the  9th,  the  bam  of  a  man  named  Beamer, 
about  a  mile  west  of  Morgan's  residence,  was 
found  to  be  in  flames.  Later  in  the  morning, 
when  the  building  was  almost  entirely  con- 
fiomed,  there  was  discovered  in  the  fire  the 
remains  of  a  female.  The  body  was  so  nearly 
destroyed  as  to  be  unrecognizable.  It  appears 
that  for  some  months  previously  the  defend- 
ant had  kept  company  with  Edna  Morgan, 
escorting  her  to  various  places  of  entertain- 
ment, and  she  visited  at  the  home  of  his 
parents,  where  his  mother  sometimes  did  sew- 


ing for  her,  as  her  own  mother  was  dead. 
Some  tracks  were  found  near  the  burned  barn, 
and  evidence  was  given,  tending  to  show  that 
they  matched  with  shoes  worn  by  the  defend- 
ant, and  there  were  other  tracks  which  corre- 
sponded in  size  to  shoes  worn  by  the  deceased. 
A  fetus,  said  by  the  medical  witnesses  who 
examined  it  to  have  arrived  at  about  the  fifth 
month  of  gestation,  was  found  between  the 
thighs  of  the  corpse.  Mabel  Barton,  a  wit- 
ness for  the  prosecution,  aged  15  years,  testi- 
fied that  [255]  she  and  her  sister  went  to  the 
Morgan  home  about  noon  of  December 
8th  to  visit  the  Morgan  girls,  and  in  re- 
sponse to  her  invitation  Edna  agreed  to  go 
home  with  her  and  spend  the  night,  but  that 
during  the  afternoon  the  stage  came  alopg 
from  the  east,  and  the  driver  gave  Edna  a 
letter,  which  she  read  and  put  in  her  bosom. 
The  prosecution  then  asked  her  tHis  question : 

"Now,  tell  the  jury  what  Edna  told  you 
about  going  home  with  you  that  evening.'^ 

The  witness  answered : 

"She  said  she  couldn't  because  she  thought 
Roy  was  coming  down/' 

Defendant's  counsel  moved  to  strike  out  the 
latter  part  of  the  answer,  referring  to  her 
statement  that  she  thought  Roy  was  coming 
down,  but  the  court  denied  the  motion,  and 
allowed  the  entire  response  to  go  to  the  jury, 
over  the  exception  of  the  defendant.  The  de- 
fense also  offered  to  show  oral  statements 
made  by  a  third  party,  tending  to  show  that 
he  himself  had  committed  the  murder  of  the 
woman  whose  body  was  found  in  the  ruins 
of  the  barn.  The  court  refused  to  receive 
that  testimony,  and  the  defendant  assigns 
this  as  error.  There  was  evidence  tending  to 
show  that  horse  tracks  were  found  leading 
from  the  direction  of  the  defendant's  resi- 
dence to  the  burned  barn  and  back  again,  and 
that  they  were  identical  with  the  tracks  made 
by  a  mare  ridden  by  the  defendant  over  the 
same  course  and  part  way  back  on  the  day 
following  the  fire.  One  witness  testified,  in 
substance,  that  the  track  of  the  right  front 
foot  was  nearly  straight  on  the  inside.  At 
the  trial  in  June,  1915,  the  defendant  had  the 
mare  at  the  courthouse  where  the  trial  was 
held,  and  asked  to  have  the  jury  inspect  her 
foot,  and  afterward  [256]  offered  the  mare 
herself  in  evidence,  but  the  court  rejected  his 
offer  in  both  instances,  and  this  is  relied  upon 
as  error.  At  the  conclusion  of  the  argument 
the  court  stated  to  counsel,  in  substance,  that 
the  indictment  charges  murder  in  the  second 
degree,  and  necessarily  includes  the  crime  of 
manslaughter,  and  that  it  was  the  view  of  the 
court  that  the  latter  offense  should  be  sub- 
mitted for  the  consideration  of  the  jury,  say- 
ing, however,  that  if  counsel  disagreed  the 
court  would  hear  them.  Counsel  for  defend- 
ant then  stated: 

"We  have  no  objection;  I  will  nail  my 
colors  to  the  mast  and  sink  or  swim." 
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After  some  further  parley  with  the  district 
attorney  the  court  said: 

"I  do  not  think  there  is  any  evidence  as  to 
the  first  section  I  read  with  reference  to  de- 
liberation or  heat  of  passion.  I  do  not  think 
there  is  any  evidence  to  submit  the  case  to 
the  jury.  I  think  I  will  submit  murder  in  the 
second  degree  and  manslaughter  as  by  Section 
1898  [referring  to  Lord's  Oregon  Laws]." 

No  exception  was  taken  to  this  remark  of 
the  court.  In  the  course  of  the  instructions 
to  the  jury  the  judge  charged  as  follows: 

"If  you  find  beyond  a  reasonable  doubt 
that  the  defendant,  while  in  the  commission 
of  an  unlawful  act,  if  he  did  commit  an  un- 
lawful act,  on  the  night  that  Beamer's  bam 
burned  in  Douglas  County,  Oregon,  involun- 
tarily killed  Edna  Morgan,  then  it  would  be 
your  duty  to  find  the  defendant  guilty  of 
manslaughter.'' 

"I  instruct  you  that  if  you  find  beyond  a 
reasonable  doubt  that  the  defendant  by  any 
means  committed  an  abortion  upon  the  person 
of  Edna  Morgan,  then  I  instruct  you  that 
such  act,  if  such  act  took  place,  was  an  un- 
lawful act,  and  if  you  find  beyond  a  reason- 
able doubt  that  the  defendant  on  the  night 
that  Beamer's  barn  burned  in  Douglas  Coun- 
ty, Oregon,  committed  an  [257]  abortion  upon 
the  person  of  Edna  Morgan,  and  if  you  fur- 
ther find  beyond  a  reasonable  doubt  that  Edna 
Morgan  was  killed  as  a  result  of  such  abor- 
tion, if  such  abortion  was  committed,  then  it 
would  be  your  duty  to  convict  the  defendant 
of  manslaughter." 

At  the  close  of  the  charge  the  defendant  by 
his  counsel  excepted  to  all  the  statements  of 
the  court  in  charging  the  jury  respecting 
manslaughter.  The  jury  returned  a  verdict 
of  guilty  of  manslaughter,  and  from  the 
consequent  judgment  the  defendant  appeals. 

As  a  judicial  utterance  it  is  not  by  the 
mark  to  assume  the  guilt  of  the  accused  as  an 
established  premise,  nor  to  declare  that  it  is 
conclusively  proved.  Mobs  argue  thus.  It  is 
the  ofiice  of  the  prosecuting  advocate  to  ar- 
ray his  facts  and  employ  pathos  and  invec- 
tive to  sway  the  jury  and  secure  a  verdict 
against  the  defendant.  The  function  of  a 
court  of  last  resort  is  to  ascertain  from  the 
record  whether  the  trial  court  has  observed 
the  law  in  admitting  or  excluding  testimony 
and  in  its  charge  to  the  jury.  Under  such' 
ascertained  conditions  alone  that  body  of  12 
men  has  the  exclusive  prerogative  of  declaring 
whether  the  guilt  of  the  defendant  is  estab- 
lished conclusively  or  otherwise.  As  pithily 
stated  by  Mr.  Justice  McBride  in  State  v. 
Rader,  62  Ore.  37,  41,  124  Pac.  195: 

"For  the  jury  to  find  the  fact,  the  court 
must  see  that  they  receive  only  legal  evidence, 
and  no  good  finding  of  fact  can  ever  be  predi- 
cated upon  ille^l  evidence." 

Equally  important  in  a  jury  trial  are  ac- 
curate statements  to  the  jurors  of  the  law 
applicable  to  the  issue  in  hand:     Forrest  ▼. 


Portland  Ry.  etc.  Co.  64  Ore.  240,  129  Pac 
1048 ;  Sullivan  ▼.  Wakefield,  66  Ore.  628,  133 
Pac.  641.  Let  us  consider  whether  these  re- 
quirements have  been  fulfilled. 

[268]  The  record  discloses  that  the  case 
was  tried  upon  purely  circumstantial  efvi- 
dence.  It  became  necessary,  of  course,  to 
trace  the  defendant  to  the  scene  of  the  mur- 
der. It  was  evidently  for  this  purpose  that 
the  state  introduced  the  testimony  of  Mabel 
Barton,  to  the  effect  that  Edna  Morgan  re- 
fused to  go  home  with  her  because  she 
thought  he  was  coming  down.  Evidence  tend- 
ing to  locate  the  decedent  at  the  scene  of 
the  murder  would  indeed  be  relevant.  Testi- 
mony, therefore,  that  she  refused  to  go  home 
with  Miss  Barton,  but  stayed  at  her  father's 
house,  was  competent  to  locate  Edna  Morgan, 
but  neither  her  thoughts  nor  the  expression 
of  them  could  be  held  to  bind  the  defendant 
in  tracing  his  movements.  The  prosecution 
relies  upon  the  case  of  Mutual  L.  Ins.  Co.  v. 
Hillmon,  145  U.  S.  285,  36  U.  S.  (L.  ed.)  706, 
12  S.  Ct.  909.  That  was  an  action  by  the 
beneficiary  upon  the  policy  insuring  Hillmon. 
In  response  to  evidence  by  which  the  plain- 
tiff claimed  to  have  proved  the  death  of  the 
assured,  the  defense  sought  to  establish  that 
the  body  said  by  the  plaintiff  to  be  that  of  the 
insured  named  in  the  policy  was  that  of  one 
Walters.  For  this  purpose  the  company  was 
permitted  to  read  his  letters  to  his  sister  &nd 
his  financ^e,  announcing  his  intention  to  go 
with  Hillmon,  the  assured,  into  the  vicinity 
where  the  corpse  was  found.  All  this  was  for 
the  purpose  of  disclosing  the  movements  of 
Walters,  and  not  those  of  the  insured.  Com. 
T.  Trefethen,  157  Mass.  180,  31  N.  E.  961,  24 
L.R.A.  235,  is  a  leading  case  on  this  subject, 
often  cited  to  support  the  use  in  evidence  of 
the  declarations  of  third  persons  not  parties 
to  the  litigation.  There  the  defendant  was  on 
trial  for  the  murder  of  Deltena  Davis,  a 
young  woman  with  whom  he  had  kept  com- 
pany. He  offered  to  show  by  a  clairvoyant 
named  Hubert  that  a  short'  time  before 
[259]  her  body  was  found  in  the  river  Misa 
Davis  had  stated  that  she  was  advanced  five 
months  in  pregnancy,  and  declared  her  inten- 
tion to  drown  herself.  The  trial  court  refused 
his  offer,  but  the  Supreme  Court  held  this  to 
be  erroneous,  and  that  in  order  to  show  the 
cause  of  death  the  decedent's  statement  of 
her  own  purpose  was  competent  to  throw 
light  upon  her  own  subsequent  conduct.  The 
opinion  by  Mr.  Chief  Justice  Field  clearly 
limits  such  declarations  to  the  state  of  mind 
or  intent  of  the  person  making  them,  and  de- 
clares them  to  be  hearsay  as  to  other  persons 
or  other  affairs.     He  says: 

"Tlie  most  obvious  distinction  between 
speech  and  conduct  is  that  speech  is  often 
not  only  an  indication  of  'what  is  in  the 
mind'  of  the  speaker,  but  a  statement  of  a 
fact  external  to  the  mind,  and  as  evidence  of 
that  it  is  clearly  hearsay.    .    .    .    Suppose 
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thAt,  at  fbe  fnterriew  between  the  deceased 
«nd  the  witness  Hubert,  if  there  was  auch  an 
interview,  the  deceased  had  said  that  Tre- 
fethen  was  the  father  of  her  child;  evidence 
that  the  deceased  said  this  is  clearly  hearsay, 
and  is  not  admissible  to  prove  that  he  was  the 
father;  but  suppose  that  it  had  been  denied 
at  the  trial  that  the  deceased  knew  that  she 
was  pregnant,  testimony  that  she  had  said 
that  she  was  pregnant  would  be  some  evidence 
that  she  knew  it." 

Likewise,  in  State  v.  Hayward,  62  Minn. 
474,  65  N.  W.  63,  the  ante-mortem  statements 
of  the  deceased  were  used  in  evidence  in  trac^ 
ing  her  own  steps  to  the  scene  of  the  murder, 
but  not  as  affecting  the  movements  of  the  de- 
fendant. Also  in  State  v.  Power*  24  Wash. 
34,  63  Pac.  1112,  63  L.ILA.  902,  the  syllabus 
reads  thus: 

"Where,  on  a  trial  for  manslaughter  by  acts 
intended  to  produce  a  miscarriage,  the  de- 
ceased, on  leaving  her  home  for  the  place 
where  the  acts  are  alleged  to  have  been  per- 
formed, made  statements  as  to  [260]  her 
intentions  in  going,  such  statements  are  ad- 
missible as  verbal  acts  characterizing  her 
intentions,  but  not  as  evidence  that  the  de- 
fendant produced  the  abortion." 

The  doctrine  is  crystallized  in  Section  7(M^, 
LO.  Lb,  thus: 

*The  rights  of  a  party  cannot  be  prejudiced 
by  the  declaration,  act,  or  omission  of  an* 
other,  except  by  virtue  of  a  particular  re- 
lation between  them." 

By  this  excerpt  from  the  Code  the  legist 
lature  hkB  removed  the  question  from  the 
speculations  of  doctrinaries  and  the  demands 
of  overzealous  prosecutors.  It  renders  in- 
applicable the  precedents  cited  in  support  of 
Mabel  Barton's  testimony.  Under  this  pro- 
vision we  constantly  hold  in  civil  cases,  where 
only  money  or  other  property  is  involved, 
that  the  declaration  or  act  of  one  person  shall 
not  be  taken  to  bind  another,  unless  the  au** 
thority  to  make  the  statement  is  first  shown. 
Here,  where  the  lifelong  liberty  of  the  ac- 
cused is  at  stake,  the  prosecution  calls  upon 
08  to  admit  the  hearsay  of  Edna  Morgan's 
utterance,  not  of  any  fact,  but  of  what  she 
thought,  all  without  the  least  showing  of  any 
authorization  from  the  defendant.  The  rule 
in  criminal  cases  ought  to  be  at  least  as  strict 
as  in  civil  contentions:  Section  1535,  L.  O.  L. 
Moreover,  the  reception  by  her  of  the  note 
from  the  defendant  is  the  only  thing  disclosed 
by  the  evidence  which  apparently  could  have 
influenced  her  to  make  the  remark  attributed 
to  her.  The  only  light  on  the  contents  of  that 
letter  is  derived  from  the  testimony  of  the  de- 
fendant and  his  mother,  to  the  effect  that  he 
had  written  to  Edna  that  she  could  come  to 
the  Pamam  home  with  his  mother  and  sister 
the  following  Friday,  as  they  returned  from 
Glendale,  which  would  save  him  from  making 
a  special  trip  for  her.    We  cannot  ignore  this 


report  of  the  contents  of  the  writing, 
[261]  for  there  is  no  testimony  to  contradict 
it.  There  is  nothing  in  it  to  induce  her  to 
expect  the  coming  of  ihe  defendant,  or  to  lead 
her  to  make  the  statement.  On  the  contrary, 
the  normal  inference  would  be  that  he  was 
not  coming,  and  if  for  no  other  reason  her 
statement  to  Miss  Barton  ought  to  be  reject- 
ed, because  it  varies  from  what  she  would 
naturally  say  when  she  learned  tliat  he  had 
planned  for  someone  else  to  bring  her  to  the 
home  of  his  parents.  There  is  nothing  dis- 
closed that  gave  her  any  right  even  to  think 
he  was  coming.  The  better  reason,  however, 
is  that^  as  against  him,  she  had  no  authority 
to  say  she  thought  he  was  about  to  visit  her. 
Her  declarations  or  her  thoughts  on  that  sub- 
ject are  utterly  incompetent  as  evidence  as 
against  the  defendant.  Respecting  herself, 
the  only  material  inquiry  was  concerning  her 
whereabouts.  Her  reasons  for  remaining 
where  she  was  are  wholly  immaterial  and 
irrelevant,  and  cannot  be  admitted  to  the 
prejudice  of  the  defendant.  The  error  was 
essentially  detrimental  to  him,  because  it  re- 
lated to  the  very  material  requisite  of.  prov- 
ing that  he  was  at  the  scene  of  the  crime 
when  it  was  committed.  Besides  being  a 
violation  of  the  rule  l^iid  down  in  Section  706, 
L.  O.  L.,  the  testimony  of  Mabel  Barton  on 
that  point  was  the  purest  hearsay,  and  falls 
within  the  condemning  reasoning  of  Mr.  Chief 
Justice  Field  in  the  Trefethen  Case.  As  ap- 
plied to  the  defendant,  her  statement  was  of 
a  fact  external  to  her  mind  within  the  lan- 
guage of  that  opinion  above  quoted,  ,and  hence 
the  purest  hearsay.  As  affecting  the  res 
gestae^  the  best  evidence  of  Edna  Morgan's 
whereabouts  was  the  testimony  of  her  father 
and  sister,  to  the  effect  that  she  was  at  home 
until  bedtime  of  the  night  of  her  disappear- 
ance. Her  refusal  to  go  home  with  her 
friends  was  indicative  of  nothing  more  about 
her  movements  [262]  than  what  was  related 
by  her  father  who  saw  her  last.  In  the  light 
of  his  testimony  her  staying  at  home  during 
the  preceding  afternoon  is  negligible.  The 
sole  purpose  of  putting  in  evidence  her  un- 
warranted remark  that  she  thought  Roy  was 
coming,  and  the  only  way  the  jury  must  have 
imderstood  it,  was  to  allow  them  to  Infer 
that  he  had  written  her  he  was  coming,  and 
upon  this  inference  to  presume  that  he  did 
come  and,  finally,  to  infer  on  top  of  all  this 
that  they  went  together  to  Beamer's  barn. 
This  court  has  condemned  such  procedure  in 
State  V.  Hembree,  54  Ore.  463,  103  Pac.  1008. 
In  that  case  the  prosecution  deemed  it  im- 
portant to  show  some  motive  which  urged  the 
defendant  to  kill  his  wife,  for  whose  murder 
he  was  being  tried.  For  this  purpose  the 
state  essayed  to  prove  that  he  had  sustained 
incestuous  relations  with  his  daughter  and 
knowledge  thereof  on  the  part  of  the  wife. 
All  that  was  shown  was  a  possible  oppor- 


336 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


tunity  for  illicit  Intercourse  between  the 
father  and  daughter  while  they  were  at  a 
hotel  in  Tillamook.  From  this  circumstance 
as  stated  by  Mr.  Chief  Justice  Moore,  who 
wrote  the  opinion,  the  jury  was  permitted  to 
infer  that  the  defendant  had  committed  in- 
cest with  his  daughter;  that  from  such  de- 
duction they  were  allowed  to  infer  that  the 
wife  and  mother  had  obtained  knowledge  of 
it,  and  that,  based  thereon,  the  jury  was 
authorized  to  infer  a  motive  for  the  com- 
mission of  the  alleged  crime.  A  conviction 
was  reversed  for  the  error  thus  committed. 
On  the  point  now  under  discussion  that  case 
is  controlling  in  principle.  The  effort  to 
prove  the  declarations  of  another  person, 
tending  to  show  that  he  had  committed  the 
crime  in  question,  was  properly  rejected  by 
the  court  under  the  authority  of  State  v. 
Fletcher,  24  Ore.  296,  33  Pac.  576.  There 
the  court  held  that  such  testimony  was 
[263]  hearsay,  and  on  that  ground  rejected 
it.  By  the  same  token  we  should  rule  out  the 
testimony  of  Mabel  Barton  about  the  declara- 
tion of  the  deceased,  to  the  effect  that  she  ex- 
pected the  defendant  to  visit  her. 

Again,  the  statute  has  prescribed  the  in- 
stances in  which  the  declarations  of  a  de- 
ceased person  may  be  admitted  in  evidence. 
Section  727,  subdivision  4,  L.  O.  L.,  reads 
thus: 

"In  conformity  with  the  preceding  pro- 
visions evidence  may  be  given  on  the  trial,  of 
the  following  facts:  ...  4.  The  declara- 
tion or  act,  verbal  or  written,  of  a  deceased 
person,  in  respect  to  the  relationship,  birth, 
marriage,  or  death  of  any  person  related  by 
blood  or  marriage  to  such  deceased  person; 
the  declaration  or  act  of  a  deceased  person, 
made  or  done  against  his  interest  in  respect 
to  his  real  property;  and  also  the  declaration 
or  act  of  a  dying  person,  made  or  done  under 
a  sense  of  impending  death,  respecting  the 
cause  of  his  death.'' 

Only  thus  far  has  our  Code  opened  the  door 
for  the  admission  of  hearsay  testimony  con- 
cerning the  declarations  of  deceased  persons. 
The  mention  of  these  instances  is  the  ex- 
clusion of  all  others.  This  is  in  accord  with 
State  V.  McGrath,  35  Ore.  109,  57  Pac.  321, 
teaching  that  the  Code  is  complete  on  the 
subject  of  evidence.  Treating  of  the  con- 
struction of  statutes.  Section  715,  L.O.L.  is 
as  follows: 

"In  the  construction  of  a  statute,  .  .  • 
the  office  of  the  judge  is  simply  to  ascertain 
and  declare  what  is,  in  terms  or  in  substance, 
contained  therein,  not  to  insert  what  has 
been  omitted,  or  to  omit  what  has  been  in- 
serted; and  where  there  are  several  provi- 
sions or  particulars,  such  construction  is,  if 
possible,  to  be  adopted  as  will  give  effect  to 
all." 

Section  716,  L.  O.  L.  provides  thus: 

"In  the  construction  of  a  statute  the  inten- 
tion of  the  legislature     .     .     .    is  to  be  pur- 


sued, if  possible;  and  when  [264]  a  general 
and  particular  provision  are  inconsistent,  the 
latter  is  paramount  to  the  former.  So  a  par- 
ticular intent  shall  control  a  general  one  that 
is  inconsistent  with  it." 

We  have  no  right  to  read  into  the  statute 
an  additional  exception  to  the  general  rule 
against  hearsay  testimony.  The  opinion  of 
Mr.  Justice  Ramsey  in  State  v.  Goddard,  69 
Ore.  73,  78,  133  Pac.  90,  138  Pac.  243,  Ann. 
Cas.  1916A  146,  is  a  valuable  writing  on  the 
doctrine  of  statutory  construction  aa  applied 
to  this  case  and  to  this  particular  section  of 
the  Code.  The  general  rule  about  the  declara- 
tions of  deceased  persons  ia  that  they  are  ad- 
missible only  as  to  such  things  concerning 
which  the  deceased,  if  alive,  would  be  allowed 
to  testify:  State  v.  Saunders,  14  Ore.  300, 
305,  12  Pac.  441.  Applying  the  doctrine  to 
the  present  issue,  we  will  suppose,  for  il- 
lustration, that  the  defendant  had  been  in- 
dicted for  assault  with  intent  to  kill  Edna 
Morgan,  and  she  had  come  to  testify  at  the 
trial  in  such  a  case,  as  in  this;  it  would  be 
necessary  to  prove  that  she  and  the  defend- 
ant met  each  other,  but  it  is  plain  that  she 
could  not  be  allowed  to  declare  on  the  wit- 
ness-stand that  she  said  to  Mabel  Barton,  "I 
think  Roy  is  coming  down."  If,  when  alive, 
she  could  not  tell  what  expression  of  her 
thoughts  she  made  to  some  odier  person — and 
no  one  pretends  that  she  could — hearsay  evi- 
dence of  it  cannot  be  rightfully  given  after 
she  was  dead.  Her  death  adds  no  sanction 
to  the  declaration  of  her  expectation.  On 
this  point  Mr.  Justice  Thornton  wrote  thus 
in  People  v.  Taylor,  59  Cal.  640,  646: 

"The  law  is  well  settled  that  the  declara- 
tions of  the  deceased  are  admissible  onlv  to 
those  things  to  which  he  would  have  been 
competent  to  testify  if  sworn  as  a  witness  in 
the  cause.  They  must  relate  to  facts  only, 
and  not  to  mere  matters  of  opinion  (1 
Greenl.  [266]  Ev.  §  159;  1  Whart.  Am.  Or. 
L.  §  678;  People  v.  Sanches,  24  Cal.  26; 
Warren  v.  State,  9  Tex.  App.  629,  36  Am. 
Rep.  745),  or  belief  (Rex  v.  Sellers,  O.  B. 
1796,  Car.  C.  L,  (Eng.)  233;  McPherson  t. 
State,  22  Ga.  478;  Johnson  v.  State,  17  Ala. 
618;  McLean  v.  State,  16  Ala.  674;  2  Bam. 
&  C.  (Eng.)  608;  Nelson  v.  State,  7  Humph. 
(Tenn.)  642).  .  .  .  The  deceased  could 
not  have  been  allowed  to  testify  as  to  hia 
guesses,  or  as  to  whom  he  thought  might  have 
poisoned  him,  which  was  nothing  more  than 
an  opinion  or  conjecture." 

Why  should  Edna  Morgan  dead  be  more 
competent  as  a  witness  than  Edna  Morgan 
living  ? 

It  matters  not  that  the  bill  of  exceptions 
fails  to  show  that  the  defendant  excepted  to 
other  testimony  of  the  same  kind  tliat  was 
elicited  on  cross-examination.  He  is  not 
estopped  to  urge  the  objection  when  proper- 
ly presented.    He  is  not  required  to  multiply 
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ezceptioDB  on  the  n.mm  point  indefinitely. 
One  specification  of  error  of  the  same  kind 
is  sufficient  to  raise  the  question  for  adjudi- 
cttion  without  padding  the  record  with 
repetiticAs  of  the  same  objection. 

It  is  true  that  the  courts  have  measurably 
receded  from  the  old  doctrine  that  a  defend- 
ant on  trial  for  a  felony  cannot  waive  any- 
thing in  his  favor,  but  it  is  going  to  the  other 
eitreme  to  hold  that  because  his  counsel  by 
possible  inadvertence  fails  to  object  to  cer- 
tain incompetent  testimony  given  by  one 
witness,  the  defendant  thereby  waives  the 
right  to  except  to  like  statements  of  those 
testifying  afterward.  Waiver  ought  not  to 
be  pushed  to  such  an  extent,  yet  this  is  the 
only  deduction  to  be  drawn  from  the  utter- 
ance of  Mr.  Justice  Harris,  to  the  effect  that 
the  defendant  was  not  harmed  by  the  state- 
ment of  Miss  Barton,  because  a  similar 
declaration  by  Mr.  Morgan  was  allowed  to 
pass  unchallenged.  Neither  is  such  evidence 
in  the  same  category  as  expressions  of  pain  or 
of  the  nature  [266]  of  the  malady  affect- 
ing the  declarant  as  approved  in  State  ▼. 
Glass,  5  Ore.  73.  Under  that  precedent  the 
defendant  was  rightly  permitted  to  read  in 
evidence  Edna  Morgan's  letter,  written  about 
a  month  before  her  alleged  death,  in  which 
she  spoke  of  her  then  "sick  week."  This  was 
competent,  as  her  declaration  about  the  state 
of  her  own  health,  to  show  that  she  could  not 
have  been  five  months'  advanced  in  pregnancy, 
as  the  testimony  tended  to  show  was  the  case 
with  the  woman  whose  remains  were  found 
in  the  burning  bam.  The  admission  of  that 
letter  in  evidence  does  not,  in  any  manner, 
estop  the  defendant  from  opposing  the  at- 
tempt of  the  prosecution  to  bind  him  by  hear- 
say testimony  of  Edna's  unauthorized  declara- 
tion of  what  she  thought  he  was  going  to  do. 

On  the  subject  of  admissibility  of  state- 
ments of  a  deceased  person,  the  victim  of  the 
homicide,  the  following  precedents  are  here 
noted:  In  People  v.  Carkhuff,  24  Cal.  640, 
the  defendant  was  indicted  for  the  murder  of 
his  uncle,  with  whom  he  resided.  A  witness 
for  the  prosecution  testified  as  follows: 

''Deceased  and  I  lunched  together,  about  2 
o'clock  p.  H.  My  wife  invited  deceased  to 
take  supper  with  us.  He  declined,  8a3ring  he 
most  go  home  to  attend  to  cooking  apples.  He 
said  Sam,  meaning  defendant,  would  be  home 
that  night;  that  he  had  gone  to  the  park  to 
Bee  a  favorite  oflScer  and  witness  a  review." 

All  the  evidence  tending  to  connect  the  de- 
fendant with  the  crime  was  circumstantial. 
The  deceased  was  last  seen  alive  about  2 
o'clock  p.  M.  on  Sunday,  and  his  corpse  was 
found  at  his  house  between  7  and  8  o'clock  on 
Monday.    The  court  there  says: 

"The  only  object  of  the  prosecution  in  offer- 
ing in  evidence  the  declaration  of  the  deceased 
that  the  defendant  would  be  at  home  on  Sun- 
Ann.  Can.  1918A — 22. 


day  night  was  to  enable  the  jury  to  prtisume, 
from  the  fact  that  the  deceased  [267]  expect- 
ed the  defendant  to  return  that  night,  that  he 
did  BO  return,  and  was  there  at  the  time  of 
the  commission  of  the  murder.  It  is  im- 
possible to  conceive  upon  what  theory  that 
declaration  was  admissible.  If  the  declara- 
tion had  been  made  to  the  witness  by  any 
other  person,  it  would  not  be  contended  that 
it  was  admissible  in  evidence,  for  evidently  it 
would  be  obnoxious  to  the  objection  that  it 
was  hearsay  testimony.  The  fact  that  the 
declaration  was  made  by  the  deceased  does 
not  tend  to  remove  the  objection,  for  the 
declarations  of  the  deceased  are  permitted  to 
be  proven  in  the  single  case  when  they  are 
made  in  ewtremiSf  and  have  reference  to  the 
circumstances  of  the  death,  unless  the 
declaration  constitutes  a  part  of  the  res 
gestae,  or  can  be  classed  with  declarations 
against  interest,  etc.  ...  It  was  not  ad- 
missible as  a  part  of  the  re«  gestae,  for  it  did 
not  constitute  one  of  the  circumstances  sur- 
rounding the  murder.  The  expectation  of  the 
deceased  that  the  defendant  would  return,  and 
that,  too,  unsupported  by  any  evidence  of  the 
reasons  for  his  expectations,  did  not  even 
tend  to  prove  any  fact  connected  with  the 
murder.  The  expectation  may  have  been 
without  any  foundation;  may  have  been 
merely  a  surmise  arising  from  the  defendant's 
usual  habits.  His  expectation  or  declaration 
that  the  defendant  would  return  at  the  time 
stated  would  possess  no  more  legal  value  as 
evidence  to  prove  the  fact  that  he  did  return 
than  would  the  expectation  of  his  neighbor. 
Bums,  that  the  defendant  would  return  at  the 
given  time." 

Cheek  v.  State,  35  Ind.  492,  was  a  murder 
case  wherein  a  witness  was  allowed  to  report 
a  conversation  with  the  deceased,  just  prior  to 
the  homicide,  wherein  the  latter  said: 

''Doc,  I  am  glad  you  have  come;  there  are 
two  ruffians  going  up  the  road,  and  they  have 
threatened  to  take  my  life;  they  have  gone  to 
my  house,  and  I  want  you  to  go  back  with 
me  " 

The  court  there  held  on  this  point  that: 

[26B]  "A  statement  of  the  deceased  person, 
made  before  the  commission  of  the  act,  and 
not  made  in  the  presence  or  hearing  of  the  de- 
fendant, is  not  competent  evidence  against 
him." 

In  Weyrich  v.  People,  89  111.  90,  a  wife 
was  indicted  for  the  murder  of  her  husband 
by  poisoning.  It  was  held  to  be  error  to  ad- 
mit the  declaration  of  the  deceased  that  he 
suspected  his  wife  to  be  unchaste,  in  the  ab- 
sence of  any  proof  that  such  suspicion  was  ev- 
er communicated  to  her.  In  People  v.  Erwin, 
77  Cal.  494,  20  Pac.  66,  it  was  said  thatt 

"The  declarations  of  the  deceased  to  third 
parties  at  various  times  before  the  homicide 
as  to  his  fears  of  murder,  and  that  he  intend- 
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ed  to  leave  the  country  because  tiie  defendant 
and  others  were  conspiring  to  take  his  life, 
and  that  he  had  given  them  no  cause,  etc., 
are  not  admissible  in  evidence,  and  to  admit 
them  is  highly  prejudicial  error." 

In  People  v.  Gress,  107  Cal.  461,  40  Pao. 
752,  the  defendant  was  accused  of  murder. 
A  witness  detailed  a  conversation  with  the  de- 
cedent had  the  evening  before  the  homicide. 
The  murdered  man  told  him: 

"I  am  in  trouble.  I  have  a  family  in 
Sonora,  and  a  few  months  ago  I  took  a  young 
man  in  as  partner  with  me,  and  here  lately  I 
have  discovered  that  he  is  about  to  get  away 
with  my  wife  and  child,  and  I  want  to  get 
to  Sonora  as  quick  as  possible.  I  want  to 
save  my  boy,  and  that's  my  hurry  for  coming 
here." 

Treating  of  this  subject  the  court  said, 
speaking  by  Mr.  Justice  Van  Fleet: 

"This  evidence  was  very  clearly  hearsay^ 
and  was  wholly  inadmissible  upon  any  possi- 
ble theory  of  the  case,  or  upon  any  principle 
or  rule  of  evidence  known  to  the  law.  It  was 
no  less  hearsay  because  the  declarations  were 
those  of  the  deceased,  since  proof  of  such 
declarations  are  only  admissible  when  made 
in  extremis;  dying  [269]  declarations,  having 
reference  to  the  circimistances  of  the  death,  or 
when  they  constitute  a  part  of  the  rea  gestae. 
.  .  .  In  this  case  they  were  neither.  The 
mortal  blow  had  not  been  struck,  nor  were 
they  in  any  manner  connected  with  the  ren- 
counter which  resulted  in  Assalena's  death. 
Obviously  the  admission  of  this  evidence  was 
highly  prejudicial  to  the  defendant,  since  its 
inevitable  tendency  would  be  to  greatly  in- 
flame and  prejudice  the  minds  of  the  jury 
against  him." 

In  Montag  v.  People,  141  111.  75,  30  N.  E. 
337,  the  defendant  was  accused  of  the  murder 
of  his  wife.  It  appeared  that  on  the  day  of 
the  homicide  he  called  at  the  store  where  the 
shooting  occurred  between  12  and  1  o'clock, 
and  had  an  interview  with  the  deceased,  last- 
ing some  two  or  three  hours.  He  then  left 
the  store,  but  in  a  short  time  returned,  and 
then  the  shooting  occurred.  A  witness  was 
allowed  to  give  a  conversation  had  with  the 
deceased,  which  occurred  10  minutes  after  the 
defendant  had  left  the  store  and  15  minutes 
before  he  returned.  In  answer  to  the  ques- 
tion, "What  did  the  deceased  say  to  you 
after  he  had  been  out  10  minutest"  she 
replied: 

"She  told  me  that  he  warned  her  if  he 
couldn't  come  and  see  her  that  night  he  would 
kill  her.  I  asked  her  if  she  wasn't  afraid, 
and  she  said  no." 

Quoting  from  the  syllabus,  the  rule  is 
there  laid  down  thus: 

"Declarations,  to  become  a  part  of  the  res 
gestae,  must  be  made  at  the  time  of  the  act 
done  which  they  are  supposed  to  character- 


ize or  illustrate,  and  must  be  calculated  to 
unfold  the  nature  and  quality  of  the  faets 
they  are  intended  to  explain,  and  to  so  har- 
monize with  them  as  obviously  to  constitute 
one  transaction.  What  occurs  before  or  after 
an  act  has  been  done  does  not  constitute  a 
part  of  the  res  gestae^  although  the  interval 
or  separation  may  be  very  brief." 

[270]  In  Eirby  v.  State,  9  Yerg.  (Tenn.) 
383,  30  Am.  Dec.  420,  a  statement  of  the 
deceased  the  day  before  he  was  killed  that  he 
was  going  on  a  certain  trip,  and  that  the 
defendant  was  to  accompany  him,  is  not  ad- 
missible. In  State  v.  Punshon,  124  Mo.  448» 
27  S.  W.  1111,  a  husband  was  prosecuted  for 
the  murder  of  his  wife.  He  offered  to  show 
that  their  domestic  relations  were  pleasant* 
also  what  she  said  as  to  the  cause  of  her 
absence  from  him;  her  threats  to  kill  her- 
self,  the  reason  therefor;  that  she  was  an 
expert  in  the  use  of  firearms,  and  was  in  the 
habit  of  carrying  a  revolver.  After  discus- 
sion of  the  authorities  cited,  the  court  said: 

"The  statements  of  the  wife  which  were 
offered  to  be  proven  were  not  part  of  the 
res  gestae  as  exclamations  of  pain,  nor  were 
they  with  respect  to  her  health,  as  in  [au- 
thorities cited]  and  were  properly  excluded; 
and  so  were  her  statements  to  the  effct  that 
she  intended  to  kill  herself,  for  the  same  rea- 
sons. She  was  no  party  to  the  prosecutiony 
and  the  state  was  not  bound  by  anything  she 
jnay  have  said.  ...  It  will  not  be  seri- 
ously contended  that,  if  defendant's  wife 
had  been  living,  and  he  had  been  indicted 
for  assault  with  intent  to  kill  her,  anything 
she  might  have  said  in  regard  to  their  ami- 
cable relations  would  have  been  admissible 
against  the  state,  and,  if  not  then  admissible, 
the  fact  that  she  was  dead  at  the  time  of  trial 
did  not  make  such  statement  permissible." 

In  Parker  v.  Com.  (Ey.)  51  S.  W.  573,  a 
murder  case,  the  following  language  ap- 
peared: 

"The  court  allowed  John  A.  Murray,  the 
father-in-law  of  the  deceased,  to  testify  to  a 
conversation  between  them  before  the  de- 
ceased started  down  the  road,  and  he  al- 
lowed the  witness  Buck  York  to  state  a 
similar  conversation  between  him  and  the 
deceased  at  his  house,  in  regard  to  his  pur- 
pose in  going  down  the  road.  This  evidence 
was  incompetent.  The  accused  was  not 
present,  and  evidence  could  not  be  made 
against  him  by  statements  not  in  his  pres- 
ence, and  not  in  any  way  [271]  connected 
with  the  shooting  or  throwing  any  light  on 
it." 

Holland  v.  State,  162  Ala.  5,  60  So.  215, 
was  a  murder  case.    The  court  there  said: 

"The  conversation  between  the  deceased  and 
Annie  Liggan  before  the  killing,  and  while 
the  defendant  was  absent  from  the  house, 
was  not  admissible.    Neitiier  should  the  trial 
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court  have  permitted  Mrs.  Taylor  to  testify 
that  deceased  told  her,  about  five  minutes  be- 
fore the  difficulty,  and  before  the  defendant 
had  returned  to  the  house,  that  'Holland  told 
him  he  was  going  after  a  gun  and  was  com- 
ing back  to  kill  him,  and  that  he  could  not 
defend  himself/  This  was  all  hearsay  evi- 
dence, and  was  not  a  part  of  the  res  gestae,'* 
In  McCray  v.  State,  134  Ga.  416,  68  S.  E. 
62,  20  Ann.  Cas.  101,  it  is  said  in  the  sylla- 
bus: 

"Declarations  made  by  the  deceased  in  ref- 
erence to  his  motive  in  seeking  to  find  the 
accused,  though  made  while  on  his  way  to 
the  scene  of  the  homicide  in  quest  of  the  ac- 
cused, were  not  admissible,  over  the  objection 
of  the  accused,  for  the  purpose  of  showing 
that  the  intention  of  the  declarant  in  seek- 
ing the  accused  was  peaceful  and  lawful." 

Another  murder  case  was  State  v.  Shafer, 
22  Mont.  17,  55  Pac.  526.  This  excerpt  is 
taken  from  the  opinion: 

"The  court  permitted  witnesses  to  testify 
to  declarations  made  by  the  deceased  to  them 
in  the  absence  of  the  defendant,  about  30 
minutes  before  the  homicide,  that  he  (de- 
ceased) had  had  a  diflficulty  with  the  defend- 
ant at  Columbia  Gardens  that  night;  that 
he  was  not  armed ;  that  he  was  afraid  of  the 
defendant;  that  he  wanted  protection  from 
the  defendant;  that  he  wanted  defendant  ar- 
rested, etc.  It  seems  that  this  evidence  was 
admitted  for  the  purpose  of  showing  deceased 
was  not  armed  at  tlie  time  he  was  shot  by 
defendant.  But  we  know  of  no  theory  upon 
which  it  was  admissible.  [272]  It  was  not  a 
part  of  the  ree  gestae.  It  was  clearly  hear- 
say, and  it  was  just  as  clearly  error  to  ad- 
mit it." 

In  Wall  V.  State  (Tex.)  62  S.  W.  1062,  the 
defendant  was  convicted  of  murder  in  the 
second  d<!gree.  He  was  the  manager  of  a  saw- 
mill, and  had  discharged  the  decedent  from 
employment  there.  The  following  morning 
the  latter  returned,  and  in  the  ensuing  al- 
tercation the  defendant  killed  him.  We  quote 
from  the  opinion: 

"In  bill  of  exceptions  No.  1,  appellant  com- 
plains that  the  court  permitted  Jaok  Hall 
to  testify  tliat,  on  the  morning  Johnson  was 
killed,  he  came  to  his  house  and  told  him 
he  was  going  down  to  the  mill  to  pay  defend- 
ant what  he  owed  him;  that  he  intended  to 
leave  Hardin  County,  and  did  not  want  to 
leave  until  he  had  paid  Well  what  he  owed 
him.  And  in  this  connection  the  witness 
further  testified  that,  from  what  Johnson 
told  him  on  the  morning  he  was  killed,  wit- 
ness had  concluded  that  he  (Johnson)  and 
defendant  had  made  friends  after  the  difficul- 
ty the  day  before.  Appellant  objects  to  this 
testimony  for  various  reasons,  mainly  be- 
cause it  shows  the  animus,  purpose  and  intent 
of  deceased,  which  purpose  and  intent  were 


not  brought  home  to  the  knowledge  of  ap- 
pellant. ...  In  Johnson  v.  State,  22  Tex. 
App.  206,  2  S.  W.  609,  this  exact  question 
was  raised  and  discussed,  and  we  there  held, 
where  testimony  was  introduced  for  the  pur- 
pose of  showing  that  deceased  had  no  deadly 
purpose  or  intent  when  he  went  to  the  place 
of  the  homicide  and  that  he  did  not  go  there 
lor  the  purpose  of  executing  his  prior  threats 
against  defendant,  that  such  testimony  was 
error,  because  it  was  hearsay  evidence,  so  far 
as  defendant  was  concerned;  and,  secondly, 
because  defendant  could  not  be  bound  by  the 
undiscovered  and  undisclosed  motive  of  de- 
ceased, when  the  same  were  opposed  and 
contradicted  by  all  the  facts  and  circum- 
stances known  to  and  judged  by  defendant 
from  his  own  standpoint." 

[273]  Wooley  v.  State  (Tex.)  64  S.  W, 
1055,  was  a  murder  case.  The  trial  court  ad- 
mitted the  testimony  of  witnesses  about 
what  the  decedent  said  to  them  in  the  absence 
of  the  defendant  just  before  the  homicide, 
about  his  object  in  going  into  the  defendant's 
field  and  his  purpose  in  going  from  thence 
to  one  Griffith,  who  lived  beyond  the  Wooley 
farm,  to  get  employment.  The  objection  to 
the  testimony  was  on  the  ground  that  the 
defendant  was  not  present  at  the  time,  and 
knew  nothing  as  to  the  purpose  disclosed 
in  the  conversation,  indicating  that  the  de- 
ceased was  there  on  a  peaceful  mission.  The 
court  said : 

"It. is  true,  the  testimony  is  rea  gestae  of 
deceased's  act;  that  is,  his  verbal  act  in  con- 
nection with  and  explaining  his  conduct  in 
being  on  the  Wooley  farm.  But  res  gestae 
is  not  always  admissible,  especially  where  it 
makes  proof  of  a  fact  that  is  bound  to  materi- 
ally affect  a  defendant,  and  he  has  no  notice 
or  knowledge  of  such  fact.  The  authorities 
cited  all  bear  out  appellant's  contention  to 
the  effect  that  the  testimony  was  inadmissi- 
ble, and  the  court  committed  a  harmful  error 
in  permitting  its  introduction." 

To  the  same  effect  is  Adams  v.  State  (Tex.) 
64  S.  W.  1055;  Young  v.  State,  41  Tex.  Crim. 
442,  55  S.  W.  331;  State  v.  Hees,  40  Mont. 
571,  107  Pac  893;  Brumley  v.  State,  21  Tex. 
App.  222,  17  S.  W.  140,  57  Am.  Kep.  612; 
Johnson  ▼.  State,  22  Tex.  App.  206,  2  S.  W. 
609. 

In  People  v.  Williams,  3  Park.  Crim.  (N. 
Y.)  84,  the  defendant  and  the  decedent  were 
husband  and  wife,  and  lived  apart.  He  was 
accused  of  murdering  her  by  administration 
of  poison.  For  the  purpose  of  showing  that 
they  were  together,  and  hence  that  he  had 
an  opportunity  to  kill  her,  evidence  offered 
of  her  declaration,  on  leaving  her  residence, 
that  she  was  going  to  meet  her  husband,  was 
immaterial,  and  not  [274]  part  of  the  res 
gestae.  The  court  there  declared  that  the 
evidence  was  not  offered  to  qualify  an  act 
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connected  with  the  issue,  but  to  induce  the 
jury  to  infer  another  act  not  otherwise  shown 
to  exist,  that  of  his  being  in  company  with 
the   deceased.     In   Foster   v.    Shepherd,   258 
111.    164,   101   N.   E.   411,  Ann.   Cas.    1914B 
672,   45   L.R.A.(N.S.)    167,   it  was  held   in- 
competent to  receive  the  declarations  of  the 
decedent  about  where  he  was  going  to  spend 
the  night  so  as  to  account  for  his  being  where 
he  was  killed  when  mistaken  for  a  burglar. 
In  Chicago,  etc.  R.  Co.  v.  Chancellor,  165  111. 
438,  46  N.  E.  269,  the  action  was  brought 
against  the  company  by  an  administrator,  to 
recover  damages  for  causing  the  death  of  his 
decedent.     At  the  trial  a  witness  was  per- 
mitted to  testify  that  she  was  at  the  house 
of  the  decedent  between  7  and  8  o'clock  in 
the  morning  in  question,  and  that  the  latter 
told   her   she   was   going  on   the   9   o'clock 
train;  that  being  the  hour  at  which  she  was 
afterward  killed.    The  question  was  material 
because  the  endeavor  was  thereby  to  show 
that  she  intended  to  become  a  passenger  on 
that  train.    This  materially  affected  the  de- 
gree of  care  to  be  observed  by  the  defendant, 
for  if  she  was  a  passenger,  the  caution  to 
be  observed  toward   her   was  much  greater 
than  if  she  was  not  occupying  that  relation. 
The  court  held  that  her  declarations  about 
her  purpose  to  take  that  train  were  inad- 
missible, although  she  went  to  the  depot  at 
that  time  and  was  there  killed  by  the  train. 
All  these  cases  are  illustrative  of  the  atti- 
tude of  the  deceased  toward  the  act  in  ques- 
tion,  and  are  characteristic  of  his  purpose 
in  connection  with  the  situation  resulting  in 
his  death.    The  reasoning  of  these  precedents 
is  convincing  that,  in  the  absence  of  knowl- 
edge on  the  part  of  the  defendant,  the  decla- 
rations of  the  decedent  are  entirely  immaterial, 
are  not  part  of  the   [276]   res  gestae,  and 
cannot  be  admitted  in  evidence  against  the 
accused.    In  cases  of  circumstantial  evidence, 
such  things  only  serve  to  inflame  the  imagi- 
nation,  which   always   tinges   that  class    of 
testimony.      The    declarations    imputed    to 
Edna  Morgan,  to  the  effect  that  she  thought 
the  defendant  was  coming,   could  not  have 
been   received   in   evidence   if  made  by  any 
other  person  at  the  same  time   and  place. 
The  fact  that  she  is  dead  does  not  add  to  their 
admissibility  or  relevance. 

13,  14.  It  has  generally  been  held  that  the 
admission  in  evidence  of  material  objects, 
or  an  inspection  of  the  same,  whether  offered 
in  evidence  or  not,  is  within  the  discretion 
of  the  court.  We  have  before  us,  as  an  ex- 
hibit in  the  case,  what  purports  to  be  a 
track  of  a  man's  shoe  made  in  the  soil  near 
the  barn.  The  earth  was  dug  up  with  the 
track  impressed  thereon,  was  used  in  evidence, 
and  is  present  here  as  an  exhibit.  It  would 
not  be  far  afield  to  characterize  as  capricious 
a  discretion  which  would  carry  into  the  rec- 


ord a  spadefull  of  barnyard  filth  and  deny 
the  jury  an  inspection  of  the  feet  of  a  horse 
upon  whose  track  the  prosecution  relied  as 
tending  to  connect  the  defendant  with  the 
crime.  But,  considering  that  the  ofl'er  of  the 
nmre  was  made  six  months  after  the  crime 
was  committed,  and  there  was  no  testimony 
tending  to  show  that  the  foot  was  in  sub- 
stantially the  same  condition  at  both  dates, 
we  are  not  prepared  to  say  that  the  court 
abused  its  prerogative  in  refusing  the  jury 
an  inspection  of  the  animal.  On  the  other 
hand,  if  it  had  permitted  an  examination  of 
her  foot,  no  complaint  whatever  could  have 
been  made  of  such  a  ruling. 

Regarding  the  correctness  of  the  instruc- 
tions on  manslaughter,  it  is  convenient  as  a 
preliminary  to  here  set  down  the  various 
provisions  of  the  Criminal  Code  respecting 
the  taking  of  human  life: 

[276]  ''If  any  person  shall  purposely,  and 
of  deliberate  and  premeditated  malice,  or 
in  the  commission  or  attempt  to  commit  any 
rape,  arson,  robbery,  or  burglary,  kill  another, 
such  person  shall  be  deemed  guilty  of  murder 
in  the  first  degree:"  Section  1893,  L.  0.  L. 
"If  any  person  shall  purposely  and  mali- 
eiously,  but  without  deliberation  and  pre- 
meditation, or  in  the  commission  or  attempt 
to  commit  any  felony,  other  than  rape,  arson, 
robbery,  or  burglary,  kill  another,  such  per- 
son shall  be  deemed  guilty  of  murder  in  the 
second  degree:"    Section  1894,  L.  0.  L. 

"If  any  person  shall,  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although 
without  any  design  to  effect  the  death  of 
any  particular  individiuil,  kill  another,  such 
person  shall  be  deemed  guilty  of  murder  in 
the  second  degree:"     Section  1895,  L.  O.  L. 

"If  any  person  shall,  by  previous  engage- 
ment or  appointment,  fight  a  duel  within  the 
jurisdiction  of  this  state,  and  in  so  doing 
shall  inflict  a  wound  upon  an  other,  whereof 
the  person  so  injured  shall  die,  such  person 
shall  be  deemed  guilty  of  murder  in  the 
second  degree:"    Section  1896,  L.  O.  L. 

"If  any  person  shall,  without  malice  ex- 
press or  implied,  and  without  deliberation, 
upon  a  sudden  heat  of  passion,  caused  by  a 
provocation  apparently  sufficient  to  make  the 
passion  irresistible,  voluntarily  kill  another, 
such  person  shall  be  deemed  guilty  of  man- 
slaughter:"    Section  1897,  L.  O.  L. 

"If  any  person  shall,  in  the  commission  of 
an  unlawful  act,  or  a  lawful  act  without  due 
caution  or  circumspection,  involuntarily  kill 
another,  such  person  shall  be  deemed  guilty 
of  manslaughter:"    Section  1898,  L.  0.  L. 

"If  any  person  shall  purposely  and  deliber- 
ately procure,  another  to  commit  self-murdor, 
or  assist  another  in  the  commission  thereof, 
such  person  shall  be  deemed  guilty  of  man- 
slaughter:"    Section  1899,  L.  0.  L. 
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"li  any  person  shall  administer  to  any 
woman  pregnant  with  a  child  any  medicine, 
drug,  or  substance  whateyer,  or  shall  use 
or  employ  any  instrument  or  other  means, 
with  intent  thereby  to  destroy  such  child, 
[277]  unless  the  same  shall  be  necessary  to 
preserve  the  life  of  such  mother,  such  person 
shall,  in  case  the  death  of  such  child  or 
mother  be  thereby  produced,  be  deemed  guil- 
ty of  manslaughter:"    Section  1900,  Li  0.  I*. 

"If  any  physician,  while  in  a  state  of  in- 
toxication, shall,  without  a  design  to  effect 
death,  administer  any  poison,  drug,  or  medi- 
cine,  or  do  any  other  act  to  another  person 
which  shall  produce  the  death  of  such  other, 
such  physician  shall  be  deemed  guilty  of  man- 
slaughter:"    Section  1901,  L.  O.  L. 

"Every  other  killing  of  a  human  being  by 
the  act,  procurement,  or  culpable  negligence 
of  another,  when  such  killing  is  not  murder 
in  the  first  or  second  degree,  or  is  not  justi- 
fiable or  excusable  as  provided  in  this  chap- 
ter, shall  be  deemed  manslaughter:"  Sec- 
tion 1902,  L.  0.  L. 

On  the  postulate  that  it  was  allowable  to 
instruct  the  jury  on  the  subject  of  man- 
slaughter only  by  the  acquiescence  of  the  de- 
fendant, his  implied  assent  extended  no  fur- 
ther than  to  invite  the  court  to  correctly 
charge  the  jury  on  that  topic.  It  is  ele- 
mentary that  it  is  the  duty  of  the  court  to 
declare  the  law  and  of  the  jury  to  report  the 
fact  by  the  verdict.  The  jury  is  not  to  be 
left  to  draw  conclusions  of  law.  That  is  the 
ezcluflive  province  of  the  court.  The  first 
instruction  on  manslaughter  above  quoted 
was  founded  upon  Section  1898,  L.  0.  L.,  but 
it  left  to  the  jury  to  determine  the  judicial 
question  of  whether  the  act,  if  any  was  shown, 
in  the  commission  of  which  the  defendant 
killed  Edna  Morgan,  if  at  all,  was  an  unlaw- 
ful act.  The  second  instruction  was  intended 
to  cover  the  kind  of  manslaughter  described 
in  Section  1900.  It  is  faulty  in  that  it  de- 
clares in  substance  that  every  abortion  re- 
sulting in  the  death  of  the  mother  is  a  crime. 
Abortion  means  the  premature  or  unnatural 
expulsion  of  the  fetus  from  the  uterus  prior 
to  the  completion  of  the  period  of  gestation. 
The  Caesarian  operation  to  [278J  which  re- 
sort is  sometimes  had  for  the  purpose  of 
saving  the  life  of  the  mother  is  itself  an 
abortion.  It  does  not  necessarily  cause  the 
death  of  the  mother  or  the  child,  though  it 
generally  is  the  death  of  one  or  both.  The 
term  does  not  imply  crime  as  was  held  in 
Belt  V.  Spaulding,  17  Ore.  130,  20  Pac.  827. 
The  instruction  leaves  out  of  consideration, 
not  only  the  intent  to  destroy  the  child,  but 
also  the  lack  of  necessity  to  preserve  the  life 
of  the  mother,  both  material  ingredients  of 
the  crime  condemned  by  Section  1900.  If 
the  court  entered  upon  the  task  of  explain- 
ing manslaughter  in  any  of  the  various  forms 


in  the  different  sections  of  the  statute  al- 
ready quoted,  it  should  have  correctly  de- 
fined the  offense.  Its  failure  to  do  so  in  the 
instances  mentioned  renders  the  instructions 
amenable  to  the  exception  taken  by  the  de- 
fendant at  the  close  of  the  charge,  although 
it  might  be  said  he  consented  that  the  court 
should  charge  the  jury  on  manslaughter.  The 
vice  of  the  instruction  lies  in  the  assumption 
that  bringing  about  an  abortion  is  neces- 
sarily a  crime,  whereas  it  is  only  one  ele- 
ment of  an  offense,  the  other  ingredients  of 
which  were  not  mentioned  or  explained  to 
the  jury,  but  were  taken  for  granted.  The 
plea  of  not  guilty  and  the  presumption  of 
innocence  combat  the  indictment  and  ail  the 
testimony  for  the  prosecution,  so  that,  even 
if  nothing  else  were  shown,  the  court  had 
no  right  to  assume  the  other  facts  besides  tlie 
mere  abortion  necessary  to  constitute  an  un- 
lawful act  or  offense  under  Section  1900. 

Still  further:  The  following  sections  of 
Lord's  Oregon  Laws  are  here  set  forth: 

"When  it  appears  that  the  defendant  has 
committed  a  crime,  and  there  is  reasonable 
ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  guilty,  he  can  be  convicted  of 
the  lowest  of  those  degrees  only:"  Section 
1528,  L.  O.  L. 

[279]  "Upon  an  indictment  for  a  crime 
consisting  of  different  degrees,  the  jury  may 
find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to 
commit  the  crime  or  any  such  inferior  degree 
thereof:"     Section  1561,  L.  O.  L. 

"In  all  cases,  the  defendant  may  be  found 
guilty  of  any  crime,  the  commission  of  which 
is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment,  or  of  an  at- 
tempt to  conmiit  such  crime:"  Section  1552, 
L.  O.  L. 

There  is  no  crime  in  this  state  unless  the 
same  is  defined  by  statute.  •  In  other  words, 
there  are  no  common-law  crimes  under  our 
system  of  jurisprudence.  Sanction  must  be 
found  in  some  statute  for  every  criminal  ac- 
cusation :  State  v.  Vowels,  4  Ore.  324 ;  Stal  e 
V.  Gaunt,  13  Ore.  115,  9  Pac.  55;  State  v. 
Nease,  46  Ore.  433,  80  Pac.  897;  State  v. 
Ayers,  49  Ore.  61,  88  Pac.  663,  124  Am.  St. 
Rep.  1036,  10  L.R.A.(N.S.)  992;  State  v. 
Smith,  55  Ore.  408,  106  Pac.  797;  State  v. 
Stephanus,  63  Ore.  135,  99  Pac.  428,  17  Ann. 
Gas.  1146;  State  v.  Smith,  56  Ore.  21,  107 
Pac.  980.  Murder  is  the  only  crime  classified 
by  degrees,  and  so  we  have  murder  in  the 
first  and  second  degrees  as  defined  by  statute. 
Manslaughter  is  not  a  degree  of  murder. 
All  the  six  different  kinds  of  manslaughter 
are  unlike  either  murder  in  the  first  degree 
or  murder  in  the  second  degree  in  essential 
particulars.  The  question  of  degrees,  there- 
f  ore,  cannot  be  considered  in  this  case  under 
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Section  1528,  because  there  is  no  accusation 
for  anything  else  than  the  lowest  degree  of 
murder  as  affected  by  Sections  1628  and  1551. 

Under  the  present  indictment^  in  order 
for  the  jury  to  be  allowed  to  convict  of  man- 
slaughter, we  must  hold  that  it  is  necessarily 
included  in  the  terms  of  that  accusation.  We 
note  that  it  says  the  defendant  "wrongfully, 
[280]  unlawfully,  feloniously,  purposely  and 
maliciously  killed  Edna  Morgan  in  some  man- 
ner and  by  some  means  unknown  to  the  grand 
jury."  We  cannot  say  as  a  matter  of  law 
that  any  of  the  six  different  kinds  of  man- 
slaughter is  necessarily  included  within  that 
statement.  The  indictment  in  hand  does  not 
measure  up  to  the  terms  of  Section  1440,  L. 
0.  L.  which  requires  that: 

"The  indictment  must  be  direct  and  cer- 
tain, as  it  regards,  .  .  .  the  crime 
charged;  and,  the  particular  circumstances 
of  the  crime  cJiarged  when  they  are  necessary 
to  constitute  a  complete  crime.'' 

"The  particular  circumstances"  mentioned 
in  the  sections  defining  the  several  kinds  of 
murder  and  manslaughter  serve  to  differen- 
tiate one  sort  from  another,  and,  being  thus 
made  necessary  to  constitute  a  complete 
crime,  must  directly  and  certainly  appear  in 
the  indictment  of  a  conviction  is  to  be  had 
on  any  of  them.  The  principle  at  stake  is 
whether  a  defendant  can  be  committed  of  an 
offense  of  whidi  the  indictment  gives  him 
no  information.  True  enough,  the  legislative 
branch  of  the  government  may  simplify  forms, 
but  sufficient  must  be  left  in  the  accusing 
document  to  preserve  and  satisfy  the  consti- 
tutional rights  of  the  accused:  State  v. 
Learned,  47  Me.  426;  State  v.  Mace,  76  Mc. 
64.  It  is  true  that  the  forms  in  the  appendix 
to  our  Code  allow  the  allegation  that  the 
means  employed  to  commit  the  crime  are  un- 
known to  the  grand  jury;  but  in  so  far  as 
that  provision  deprives  the  defendant  of  the 
right  to  know  the  nature  and  cause  of  the 
accusation  against  him  it  is  unconstitutional. 
If  the  grand  jury  has  not  enough  evidence  to 
justify  an  indictment^  so  much  the  worse  is 
It  for  the  prosecution.  No  one  can  tell  from 
the  accusing  document  whether  the  defendant 
was  to  be  tried  for  either  of  the  two 
[281]  classes  of  murder  in  the  second  degree 
described  in  Section  1894,  or  for  the  killing  of 
a  person  by  an  act  immediately  dangerous 
to  others,  evincing  a  depraved  mind,  regard- 
less of  human  life,  as  defined  by  Section 
1895,  or  whether  it  was  a  homicide,  commit- 
ted while  fighting  a  duel  as  condemned  in 
Section  1896.  Besides,  it  is  impossible  to 
say  as  a  matter  of  law  that  either  of  the  eix 
sorts  of  manslaughter  already  mentioned  is 
included  in  either  of  the  four  kinds  of  mur- 
der in  the  second  degree.  It  is  elementary 
that  enough  must  be  found  in  the  indictment 
upon  which  to  base  a  judgment  of  conviction. 


If  it  is  proposed  to  convict  of  manalaug^ter 
under  Section  1897,  there  should  be  sufficient 
in  the  written  accusation  to  show  that  the 
defendant^  without  malice  and  without  de* 
liberation,  but  upon  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  sufficient 
to  make  the  passion  irresistible,  voluntarily 
killed  the  deceased.    Or,  if  the  defendant  was 
to  blame  for  assisting  the  deceased  to  sui- 
cide, it  should  have  been  so  stated,  and  like- 
wise, as  to  the  administering  of  any  drug  or 
employing  any  means  upon  a  pregnant  woman 
resulting  in  her  death.     This  should  appear 
in  the  indictment  if  the  state  would  secure 
a  conviction  for  that  form  of  manslaughter. 
In  short,  the  legislative  branch  of  the  gov- 
ernment has  seen  fit  to  define  six  different 
classes  of  acts  constituting  manslaughter,  and 
at  least  four  constituting  murder  in  the  sec- 
ond degree,  distinguishing  them  all  as  sepa- 
rate   statutory    offenses.      The    prosecution 
cannot  be  wiser  than  the  lawmakers,  obliter- 
ate all  these  points  of  difference,  cast  a  drag- 
net in  the  form  of  a  general  indictment  for 
murder,  and  be  allowed  to  prove  any  one  of 
the  half  dozen  kinds  of  manslaughter  or  the 
four  kinds  of  miurder  in  the  second  degree. 
For     arbitrariness     such     procedure     excels 
[282]  the  well-known  detective  stratagem  of 
apprehending    the    victim    of    some    trivial 
charge  and  holding  him  until  a  graver  case 
can  be  made  out  against  him.    It  is  to  make 
conviction  depend,  not  upon  indictment  which 
gives  notice  to  the  accused   of  what  he   is 
called  upon   to  oppose  by  his  defense,  but 
upon  what  the  prosecution  may  be  able  to 
fish  out  of  testimony  given  in  the  star  cham- 
ber of  the  grand  jury.     The  true  Icnowledge 
of  "the  nature  and  cause  of  the  accusation" 
dawns  not  upon  him  until  he  has  heard  the 
instructions  to  the  jury.    Tlie  state  does  not 
come    into   the   open   and   give    its    accused 
citizen  notice  of  the  charge  against  him :  but, 
on  the  contrary,  conceals  its  real  purpose  in 
generalities  and  sets  a  snare  for  his   feet. 
In  making  the  charge  the  grand  jury  must 
classify  it  according  to  the  distinctions  laid 
down  by  the  statute.     To  hold  otherwise  is 
to  abuse  the  constitutional  right  of  the  de- 
fendant "to  demand   the   nature  and   cause 
of  the  accusation  against  him,  and  to  have 
a  copy  thereof:"     Article  I,   Section   11,  of 
the  Constitution.    To  have  a  copy  of  the  ac- 
cusation   means    that   the    indictment   upon 
which  he  is  tried  must  state  the  facts  cov- 
ering the  specific  crime  for  which  the  state 
would  secure  a  conviction.    Within  the  terms 
of  the  organic  act  nothing  less  will  conserve 
the  rights  of  the  accused  under  its  protective 
feature  or  meet  his  constitutional  demand. 
The  prosecution  is  entitled  to  carve  as  great 
a  crime  out  of  any  transaction  as  it  can,  bat 
it  is  restricted  under  our  Constitution  and 
laws  to  that  accusation  to  the  exclusion  of 
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other  different  crimes  except  so  far  as  one 
is  necessarily  included  in  the  other.  No  other 
conclusion  is  logical,  unless  we  entirely  dis- 
regard Section  1442,  L.  O.  L.,  saying,  "The 
indictment  must  charge  but  one  crime,  and 
in  one  form  only."  It  would  mean  that  in 
criminal  [28S]  pleadings  we  must  discard 
all  legislative  distinctions  between  the  vari- 
oos  kinds  of  homicide  and  sweep  into  t^e 
scrapheap  all  rules  about  making  an  accusa- 
tion conform  to  the  statute.  The  form  for 
murder  in  the  first  degree  appearing  in  the 
appendix  to  the  Criminal  Code  will  answer 
for  the  "one  form  only,"  and  no  prosecutor 
need  concern  himself  about  setting  out  in  his 
indictment  any  of  the  elements  contained  in 
the  l^islative  definitions  of  other  yarieties 
of  homicide. 

Much  reliance  is  placed  by  the  prosecution 
upon  State  ▼.  Magers,  36  Ore.  620,  67  Pac. 
197,  where  the  matter  is  thus  summed  up? 

'The  rule  to  be  extracted  from  these  deci- 
sions seems  to  be  that  if  the  manner  of  the 
killing  is  unknown,  and  circumstantial  evi- 
dence only  is  relied  upon  to  connect  the  de- 
fendant with  the  commission  of  the  crime,  it 
is  the  duty  of  the  court,  when  so  requested, 
to  instruct  the  jury  upon  the  law  applicable 
to  murder  in  the  first  degree,  murder  in  the 
second  degree,  and  manslaughter,  and  where 
it  appears  that  the  defendant  has  committed 
a  crime,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of 
these  degrees  only." 

There  are  several  reasons  why  that  case 
should  not  control  the  present  contention. 
There^  the  defendant  sought  to  escape  the 
death  penalty  by  shunting  the  jury  on  to 
the  subject  of  manslaughter.  Here,  the  de- 
fendant is  arguing  against  being  called  to 
meet  a  charge  of  which  the  indictment  gave 
him  no  notice.  That  decision  makes  a  man- 
slaughter instruction  depend  upon  the  re- 
quest of  the  defendant,  but  here  the  defendant 
did  not  ask  for  it.  His  attitude  is  portrayed 
in  the  words  of  his  counsel,  "I  will  nail  my 
colors  to  the  mast  and  sink  or  swim."  His 
saying  [284]  at  the  same  time,  "We  have  no 
objection,"  cannot  be  construed  into  a  re- 
quest for  such  a  direction  to  the  jury.  Again, 
the  opinion  takes  no  account  of  distinctions 
between  difTerent  crimes  and  of  the  necessity 
of  making  an  indictment  conform  to  the  stat- 
ute nor  does  it  give  any  consideration  to  the 
conetitutional  right  of  the  defendant  already 
mentioned.  It  makes  the  broad  statement 
that  a  manslaughter  instruction  should  be 
given  where  and  whenever  circumstantial  evi- 
dence is  present  in  the  case,  but  when  we 
ask  what  one  of  the  six  different  kinds  of 
manslaughter  must  be  described  to  the  jury, 
We  look  in  vain  to  the  Magers'  decision  for 
an  answer.     Trial   judges   are   left  to  con- 


jecture on  this  subject.  That  precedent  ig- 
nores the  indictment  as  a  foundation  of  con- 
viction and  permits  the  state  to  rely  solely 
upon  whatever  theory  may  be  developed  in 
the  testimony,  irrespective  of  the  form  of  the 
grand  jury's  accusation.  In  the  instant  case 
it  would  have  been  quite  as  proper  to  allow  a 
verdict  of  arson,  because  there  was  evidence 
about  the  burning  of  a  bam.  Finally,  the 
decision  proceeded  on  a  misapprehension  of 
the  statute,  viz.,  that  manslaughter  is  a  de- 
gree of  murder.  It  is,  indeed,  a  species  of 
homicide,  but  the  Code  has  made  it  a  dis- 
tinct crime.  It  is  not  a  degree  of  murder, 
nor  a  degree  of  any  offense.  Our  legislation, 
without  which  there  is  no  crime  in  this  state, 
has  made  it  sui  generis  in  its  several  forms, 
and  it  should  be  so  treated. 

The  court  undertook  to  instruct  the  jury 
about  the  species  of  manslaughter  defined  in 
Section  1898,  L.  O.  L.,  aimed  against  one 
who  involuntarily  kills  another  in  the  com- 
mission of  an  unlawful  act  or  a  lawful  act 
without  due  caution  or  circumspection.  The 
justification  for  this  course  must  be  found, 
if  at  all,  in  Section  1562,  allowing  the  con-i 
viction  of  a  crime,  [288]  t^e  commission  of 
which  is  necessarily  included  in  the  one 
charged  in  the  indictment.  The  accusation 
is  that  the  defendant  did  the  act  "purposely 
and  maliciously."  An  act  done  "involuntari- 
ly" is  not  and  cannot  be  included  in  the 
category  of  those  done  "purposely."  The 
two  words  are  antonyms.  They  are  radically 
distinct  and  opposite  in  meaning.  It  is  an 
abuse  of  the  statute  to  say  that  involuntary 
homicide  is  necessarily,  or  in  other  words, 
as  a  matter  of  law,  included  in  that  done 
with  purpose  and  malice.  On  this  subject 
Mr.  Justice  Eakin  in  State  v.  Whitney,  64 
Ore.  438,  102  Pac.  288,  held  the  prosecution 
to  a  strict  compliance  with  the  statute  in 
drawing  an  indictment.  We  read  from  the 
syllabus: 

"An  indictment,  alleging  that  accused 
feloniously  and  voluntarily  administered  a 
suppository  containing  poison  to  another, 
from  the  effects  of  which  she  died,  was  in- 
sufficient, under  Section  1897,  L.  O.  L.,  mak- 
ing it  manslaughter  to  voluntarily  kill  an- 
other upon  a  sudden  heat  of  passion,  but 
without  malice  and  deliberation,  in  that  it 
did  not  allege  facts  constituting  voluntary 
manslaughter." 

On  the  contrary  he  decided,  further,  that : 

"An  indictment  alleging  that  accused 
feloniously  and  voluntarily  administered  poi- 
son to  another,  from  the  effects  of  which  she 
died,  did  not  charge  involuntary  manslaught- 
er, under  Section  1898,  L.  O.  L.  making  it 
involuntary  manslaughter  to  involuntary  kill 
another,  while  engaged  in  the  commission  of 
an  unlawful  act,  or  a  lawful  act  without  due 
caution,  in  that  it  did  not  allege  facts  show- 


341 


CITE  THIS  VOL.  AlVN.  CAS.  1918A. 


ing  any  unlawful  act,  or  a  lawful  act  negli- 
gently committed." 

The  lesson  to  be  drawn  from  that  decision 
is  that  where  the  statute  makes  distinctions 
in  the  ingredients  of  a  crime,  the  pleader 
must  observe  them. 

[286]  To  approve  the  instruction  of  the 
court  about  abortion,  we  would  be  driven 
logically  to  the  absurdity  of  holding  that 
when  the  accusation  says  the  defendant 
"wrongfully,  unlawfully,  feloniously,  purpose- 
ly, and  maliciously  killed  Edna  Morgan,"  it 
perforce  means  that,  she  being  then  pregnant 
with  a  child,  the  defendant  administered  to 
her  some  drug  or  medicine,  or  used  or  em- 
ployed upon  her  some  instrument  or  other 
means  with  intent  to  destroy  the  child,  the 
same  being  unnecessary  to  preserve  the  life 
of  the  mother,  by  reason  of  all  which  her 
death  was  produced.  Such  a  conclusion  does 
violence  to  the  constitutional  rights  of  the 
accused,  because  it  does  not  inform  him  of 
the  nature  of  the  real  charge  against  him, 
in  that  it  leaves  out  every  ingredient  of  the 
manslaughter  described  in  Section  1900  ex- 
cept the  death  of  the  mother.  Neither  in  the 
indictment  nor  in  the  charge  of  the  court 
on  that  point  is  there  a  syllable  about  the 
administration  of  any  drug  or  medicine,  the 
employment  of  any  instrument,  or  an  intent 
to  destroy  the  child,  or  lack  of  necessity  to 
preserve  the  life  of  the  mother.  It  would  be 
a  travesty  on  all  rules  of  criminal  pleading 
to  say  that  an  indictment,  couched  in  the 
language  of  the  court  about  abortion,  would 
be  a  good  one  under  Section  1900,  yet  that 
would  be  the  effect  of  an  approval  of  that  in- 
struction. The  defendant  was  entitled  to 
accept  the  issue  as  the  state  tendered  it,  and 
if  he  chose  the  pure  alternative  of  guilty  of 
murder  in  the  second  degree  or  not  guilty,  he 
had  a  right  to  do  so  and  ignore  any  other 
charge.  Under  this  indictment,  drawn  as  it 
is  without  reference  to  the  particular  circum- 
stances of  the  case  showing  how  the  homicide 
was  accomplished,  the  pleading  was  not  suffi- 
cient to  support  any  evidence  or  conviction 
of  manslaughter.  It  was  error  to  enter 
[287]  upon  that  field  of  inquiry.  It  exposed 
the  defendant  to  danger  of  conviction  from 
a  course  of  which  he  had  no  notice,  and  in- 
vited the  jury  into  the  realm  of  fancy  and 
speculation  upon  visionary  theories  with  no 
testimony  to  support  them. 

Rayburn  v.  State,  69  Ark,  177,  63  S.  W. 
356,  was  a  case  where  the  defendant  was 
charged  with  murder  in  that: 

Hei  "did  unlawfully,  willfully,  feloniously, 
and  of  his  malice  aforethought,  and  after  pre- 
meditation and  deliberation,  kill  and  murder 
one  A.  T.  Carpenter." 

Under  this  indictment  the  trial  court 
charged  the  jury: 

"If  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  in  the  perpe- 


tration of,  or  in  the  attempt  to  perpetrate, 
the  robbery  of  A.  T.  Carpenter,  shot  and 
killed  Carpenter,  then  defendant  is  guilty  of 
murder  in  the  first  degree,  and  you  wiU  so 
find." 

The  case  was  at  first  affirmed  on  appeal, 
but  on  rehearing  it  was  reversed  on  this 
point.  The  Arkansas  statute  is  substantial- 
ly like  our  own.  The  case  is  so  apropos  in 
treating  of  statutory  crimes  that  the  follow- 
ing excerpt  from  the  opinion  is  here  inserted : 

"According  to  these  statutes  two  classes  of 
murder  constitute  murder  in  the  first  de- 
gree, to  wit:  (1)  All  murder  committed 
by  any  kind  of  wilful,  deliberate,  ma- 
licious and  premeditated  killing;  and  <2) 
all  murder  which  shall  be  committed  in 
the  perpetration  of,  or  in  the  attempt  to 
perpetrate,  arson,  rape,  robbery,  burglary  or 
larceny.  In  Cannon  v.  State,  60  Ark.  564, 
31  S.  W.  150,  32  S.  W.  128,  this  court  held 
that  it  is  essential  to  the  validity  of  an  in- 
dictment for  the  first  class  of  murder  in  the 
first  d^ree  to  use  the  words  'wilful,'  'delib- 
erate,' 'malicious,'  'premeditated,'  or  equiv- 
alent words,  in  charging  the  offense.  The 
reason  for  the  ruling  is,  these  words  are  de- 
scriptive of  the  elements  necessary  to  consti- 
tute that  class  [288]  of  murder.  For  the 
same  reason  it  is  necessary  to  allege  that 
the  killing  was  done  in  the  perpetration  of, 
or  in  the  attempt  to  perpetrate,  one  of  the 
felonies  named  in  the  statutes  quoted,  in 
order  to  charge  the  second  class  of  murder 
in  the  first  degree.  These  two  classes  of 
murder  in  the  first  degree  are  separate  and 
distinct.  In  the  former  a  precedent  intent 
to  kill  is  necessary  to  constitute  the  offense, 
while  in  the  latter  it  is  not.  While  the  form- 
er may  be  committed  in  the  perpetration  of 
or  attempt  to  perpetrate,  the  felonies  named, 
an  indictment  for  the  same  will  not  always 
include  the  latter;  and  when  it  does,  it  is 
only  because  the  essentials  necessary  to  con-  • 
stitute  the  former  exist.  The  perpetration 
of,  or  attempt  to  perpetrate,  a  felony  neces- 
sary to  constitute  the  second  class  is  not 
equivalent  to  the  premeditation,  deliberation 
and  intent  necessary  to  constitute  the  first, 
except  in  effect.  They  raise  the  killing  to  the 
grade  of  that  in  the  first  class,  but  the  aile- 
gations  necessary  to  charge  murder  in  the 
first  degree  in  the  first  class  are  not  equiva- 
lent to  those  necessary  to  charge  the  offense 
in  the  second.  Hence  an  indictment  which 
charges  only  the  offense  in  the  first  class 
will  not  be  sufficient  to  accuse  the  defendant 
of  murder  committed  in  the  perpetration  of, 
or  in  the  attempt  to  perpetrate,  one  of  the 
felonies  named  in  the  statute,  unless  it  is 
committed  with  the  intent  to  kill,  and  after 
premeditation  and  deliberation.  In  support 
of  this  conclusion  we  cite  Cannon  v.  State,  60 
Ark.  664,  31  S.  W.  150,  32  S.  W.  128,  and 
the  cases  and  authorities  cited  in  the  same. 
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A  defendant  cannot  be  lawfuDy  convicted  of 
a  crime  with  which  he  is  not  charged  in  the 
indictment  against  him.  Some  courts  have 
held  that  he  can  be  convicted  of  murder 
committed  in  the  perpetration  of»  or  in  the 
attempt  to  perpetrate,  the  felonies  named  in 
the  statute,  under  a  common-law  indictment 
for  murder.  But  they  do  so  because  they 
hold  that  the  law  dividing  murder  into  two 
degrees  introduced  no  change  in  the  form  of 
the  indictment,  created  no  new  offense,  and 
only  reduced  the  punishment  for  one  of  the 
degrees.  We  disapproved  of  this  view  in 
Cannon  v.  State  60  Ark.  564,  81  S.  W.  160, 
[289]  32  S.  W.  128,  and  held  that  it  did 
make  a  change  in  the  form  of  the  indict- 
ment. It  follows  the  instruction  should  not 
have  been  given." 

Wood  V.  Ck)m.  (Ky.)  7  S.  W.  391,  was  a 
murder  ease.  The  statute  there,  as  in  this 
state,  defined  a  peculiar  kind  of  homicide 
as  manslaughter  when  perpetrated  under 
certain  circumstances.  The  court  there  held 
that: 

"The  statutory  crime,  as  defined  in  Gen. 
Stats.  Ky.  c.  29,  art.  IV,  §  2,  as  follows: 
'Any  person  who  shall  stab  another,  not  de- 
signing thereby  to  produce  his  death,  and 
which  is  not  done  in  self-defense,  or  in  an 
attempt  to  preserve  the  peace,  or  in  the  law- 
ful arrest  or  attempt  to  arrest  a  person 
charged  with  a  felony,  or  in  doing  any  other 
legal  act,  so  that  the  person  stabbed  shall  die 
thereof  within  six  months  next  thereafter,' 
etc. — is  not  a  degree  of  the  offense  charged 
in  an  indictment  for  murder ;  and  an  instruc- 
tion as  to  the  crime  defined  by  this  statute 
cannot  be  given  in  such  a  case." 

To  the  same  effect  is  Conner  v.  Com.  13 
Bash  (Ky.)  714.  In  Norris  v.  State,  33 
Miss.  373,  it  was  held  that  under  a  general 
indictment  for  larceny  of  property  the  state 
cannot  show  that  the  theft  was  committed  in 
another  state,  and  brought  into  the  domestic 
forum,  so  as  to  punish  the  defendant  under  a 
ipecial  statute  making  that  larceny. 

In  Huntsman  v.  State,  12  Tex.  App.  619, 
Mr.  Justice  Hurt  considers  exhaustively  the 
matter  of  a  lesser  crime  being  included  in  a 
charge  of  one  of  greater  consequence.  Among 
other  things,  he  says: 

"Can  the  legislature  remove  any  of  these 
Incidents?  If  so,  which,  and  how  many?  If 
it  can  authorize  omission  of  one,  why  not 
two,  three,  four  or  all  of  them?  If  it  can 
provide  for  tfie  omission  of  a  single  necessary 
ingredient  in  the  description  of  the  offense 
eharged,  it  can  authorize  the  omission  of  all 
words  [290]  descriptive  of  the  act  or  omis- 
eion,  which,  by  law,  is  declared  to  be  an 
offense.  Thus  it  might  provide  for  a  trial  of 
a  citizen  upon  a  written  statement  of  a  grand 
jury,  accusing  him  of  having  violated  the 
law,  and  authorize  the  prosecution  to  prove^ 


on  the  trial,  any  act  or  omission  violative 
of  any  provision  of  the  written  law.  But 
it  was  for  the  purpose  of  preventing  such  un- 
just and  tyrannical  legislation  and  its  con- 
sequences that  the  requirement  of  'an 
indictment  of  a  grand  jury'  was  inserted  in 
the  Constitution.  Were  it  otherwise,  the 
grand  jury  might  indict  for  theft  upon  a  state 
of  case  sufficient,  as  presented  to  them,  to 
warrant  the  charge,  and  on  trial  the  defend- 
ant show  his  innocence  of  such  offense,  yet 
the  prosecution  could  abandon  that  accusa- 
tion and  go  on  trying  to  establish  embezzle- 
ment, swindling,  receiving  stolen  goods 
knowing  them  to  be  stolen,  obtaining  property 
upon  false  pretenses,  and,  if  in  relation  to  live 
animals,  driving  them  beyond  their  accus- 
tomed range;  taking  the  chances  of  making 
a  prima  facie  case  of  either  or  all  of  them, 
and  so  procure  a  conviction  for  an  offense 
which  the  grand  jury  never  heard  of  during 
their  investigation,  and  for  which  they  had 
no  thought  of  indicting  the  accused.  Tims 
the  indictment  presented  would  be  made  the 
mere  stalk  or  stub  on  which  the  prosecution 
might  seem  least  liable  to  be  met,  or,  of  which 
there  might  be  the  greatest  probability  of 
the  defendant's  having  no  information,  so 
as  to  insure  his  conviction  before  he  could 
prepare  to  answer?.  Such  a  construction 
would  make  the  right  not  to  be  'held  to  an- 
swer for  any  criminal  offense  except  upon 
indictment  of  a  grand  jury'  a  deception,  a 
fraud,  a  falsehood,  to  intrap  innocent  per- 
sons who  confide  in  the  truth  of  the  law  and 
Its  solemn  proceedings,  and  to  wrongfully 
convict  them  without  any  indictment  of  a 
grand  jury,  charging  them  with  the  crime 
for  which  they  are  held  to  answer.  There 
must  be  such  an  indictment,  bo  accusing  the 
defendant  of  the  very  crime  of  which  he  is 
convicted,  to  sustain  the  judgment,  and  the 
want  of  it  will  not  be  supplied  by  one  charg- 
ing another  offense  [291]  by  allegations  which 
do  not  include  that  for  which  the  party  is 
convicted." 

He  sums  up  the  matter  thus: 

"Finally:  To  allow  the  indictment  for  a 
greater  to  sustain  a  conviction  for  the  lesser 
offense,  it  must  contain  the  statement  of  ev- 
ery inculpatory  fact  and  circumstance  ma- 
terial to  the  description  of  the  latter,  and 
the  two  must  be  alike  as  to  all  the  essential 
constituent  elements  of  the  lesser  offense,  so 
that  the  allegation  will  include  it  without 
contradicting  the  material  averments  of  the 
greater.  Whenever  an  indisputable  constitu- 
ent fact  or  circumstance  of  the  lesser  is  not 
included  in  the  greater,  the  latter  cannot  be 
made  to  include  the  former,  no  matter  how 
many  other  facts  and  circumstances  may  be 
common  to  both." 

In  People  v.  Olmstead,  30  Mich.  431,  the 
indictment  was  for  manslaughter  in  killing 
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one  Mary  BowerB,  whom  it  is  averred  he  did 
"feloniously,  willfully,  and  wickedly  Idll  and 
slay,  contrary  to  the  statute  in  such  case 
made  and  provided,"  etc.  The  information 
did  not  name  the  offense,  nor  the  manner,  nor 
the  means  of  its  commission.  The  statute  for 
manslaughter  by  producing  abortion  was  sub- 
stantially like  our  own.  The  court  admitted 
to  the  jury  considerable  testimony  designed 
to  prove  the  offense  thus  described.  The  dis- 
cussion of  this  point  is  contained  in  the 
following  extract  from  the  opinion : 

"Respondent  claims  that  the  constitutional 
right  'to  be  informed  of  the  nature  of  the  ac- 
cusation' involves  some  information  concern- 
ing the  case  he  is  called  on  to  meet,  which  is 
not  given  by  such  a  general  charge  as  is  here 
made.  And  courts  are  certainly  bound  to 
see  to  it  that  no  such  right  is  destroyed  or 
evaded,  while  they  are  equally  bound  to  carry 
out  all  legislative  provisions  tending  to  sim- 
plify practice,  so  far  as  they  do  not  destroy 
rights.  The  discussions  on  this  subject  some- 
times lose  sight  of  the  principle  [292]  that 
the  rules  requiring  information  to  be  given  of 
the  nature  of  the  accusation  are  made  on  the 
theory  that  an  innocent  man  may  be  indicted, 
as  well  as  a  guilty  one,  and  that  an  innocent 
man  will  not  be  able  to  prepare  for  trial  with- 
out knowing  what  he  is  to^eet  on  trial.  And 
the  law  not  only  presumes  innocence,  but  it 
would  be  gross  injustice  unless  it  framed 
rules  to  protect  the  innocent. 

"The  evils  to  be  removed  by  the  various 
acts  concerning  indictments  consisted  in  re- 
dundant verbiage,  and  in  minute  charges, 
which  were  not  required  to  be  proven  as  al- 
leged. It  was  mainly,  no  doubt,  to  remove 
the  necessity  of  averring  what  need  not  be 
proved  as  alleged,  and  therefore  gave  no  in- 
formation to  the  prisoner,  that  the  forms 
were  simplified.  And  these  difficulties  were 
chiefly  confined  to  oommon-law  offenses. 
Statutory  offenses  were  always  required  to 
be  set  out  with  all  the  statutory  elements: 
Koster  v.  People,  8  Mich.  431.  The  statute 
designed  to  simplify  indictments  for  statutory 
crimes,  which  is  in  force  in  this  state,  and 
is  a  part  of  the  same  act  before  quoted,  reach- 
es that  result  by  declaring  that  an  indictment, 
describing  an  offense  in  the  words  of  the  stat- 
ute creating  it,  shall  be  maintained  after 
verdict:  C.  h,  %  7928.  But  both  of  these 
sections  must  be  read  in  the  light  of  the  rest 
of  the  same  statute,  which  plainly  confines 
the  omission  of  descriptive  averments  to 
cases  where  it  will  do  no  prejudice.  And  so 
it  was  held  in  Enders  v.  People,  20  Mich. 
233,  that  nothing  could  be  omitted  by  virtue 
of  this  statute,  which  was  essential  to  the 
description  of  an  offense. 

"Manslaughter  at  common  law  very  gener- 
ally consisted  of  acts  of  violence,  of  such  a 
nature    that    indictments    for    murder    and 


manslaughter  were  interchangieable,  by  the 
omission  or  retention  of  the  allegation  of 
malice,  and  of  the  technical  names  of  the 
offenses.  In  a  vast  majority  of  cases  a  very 
simple  allegation  would  be  enough  for  the 
protection  of  the  prisoner.  But  where  the 
offense  of  manslaughter  was  involuntary 
homicide,  and  involved  no  assault,  but  arose 
out  of  some  negligence  or  fault  from  which 
[293]  death  was  a  consequential  result,  and 
sometimes  not  a  speedy  one,  the  ordinary 
forms  were  deficient^  and  the  indictment  had 
to  be  framed  upon  the  peculiar  facts,  and 
oould  convey  no  adequate  information  without 
this:  See  2  Bishop,  Cr.  Proc.  §  538. 

"The  offense  for  which  the  respondent  in 
this  case  was  put  on  trial  originated  in  the 
statute  defining  it,  and  could  not  have  come 
within  any  of  the  descriptions  of  man- 
slaughter at  common  law.  An  innocent  per- 
son, charged  under  the  information,  could 
form  no  idea  whatever  from  it  of  the  case 
likely  to  be  set  up  against  him.  He  might, 
perhaps,  be  fairly  assumed  bound  to  prepare 
himself  to  meet  a  charge  of  manslaughter  by 
direct  violence  or  assault.  By  which  one  was 
meant,  out  of  the  multitudinous  fonns  of  in- 
direct and  consequential  homicide  that  might 
occur  after  a  delay  of  any  time  not  exceed- 
ing a  year,  from  an  original  wrong  or  neglect, 
and  of  which  he  might  or  might  not  have  been 
informed,  he  could  not  readily  conjecture. 
Nothing  could  inform  him  of  thig  statutory 
charge,  except  allegations  confirming  to  the 
statute.  These  we  think,  he  was  entitled  to 
have  spread  out  upon  the  accusation.  With- 
out them  he  was  liable  to  be  surprised  at  the 
trial,  and  could  not  be  expected  to  prepare  for 
it.  We  are  not  prepared  to  hold  this  informa- 
tion bad  upon  its  face,  for  we  are  disposed 
to  think,  and  it  was  practically  admitted 
on  .the  argument,  that  it  may  apply  to  the 
ordinary  homicide  by  assault.  It  was  not, 
therefore,  until  the  evidence  came  in  that 
it  was  made  certain  the  case  was  different. 
The  question  of  sufficiency  does  not  arise 
directly  upon  the  record,  but  on  the  bill  of 
exceptions,  and  the  error  was  in  permitting 
a  conviction  on  it.'' 

In  People  v.  Arnett,  126  Cal.  680,  59  Pac. 
204,  it  was  held  that  under  an  indictment 
charging  assault  to  commit  murder,  but 
which  does  not  charge  that  the  defendant 
made  the  assault  with  a  deadly  weapon,  the 
conviction  of  the  lesser  offense  cannot  be 
sustained.  In  Mapnla  v.  Territory,  9  Arix. 
199,  80  Pac.  389,  it  was  decided  that  a 
conviction  of  aggravated  assault  may  be 
[294]  had  under  a  murder  indictment  only 
after  the  facts  constituting  such  assault  are 
alleged  in  the  indictment.  Goldin  v.  State, 
104  Ga.  549,  30  S.  E.  749,  laid  down  the 
principle  that  a  verdict,  finding  a  defendant 
guilty  of  assault  and  battery  under  an  indict- 
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ment  charging  assault  witb  fntent  to  commit 
rape,  under  which  bo  battery  is  charged,  can- 
not stand.  Again,  in  Watson  y.  State,  116 
Oa.  607,  43  S.  E.  32,  21  L.K.A.(N.S.)  1,  the 
court  announced  the  doctrine  that  the  crime 
charged  in  the  indictment  must  necessarily 
include  all  the  elements  of  the  lesser  crime, 
or  the  indictment  must  itself  set  them  out  by 
appropriate  averments.  State  v.  Desmond, 
109  la.  72,  80  N.  W.  214,  declares  that  to 
justify  a  conviction  of  assault  and  battery 
under  an  indictment  charging  assault  with 
intent  to  commit  rape,  it  must  be  averred  in 
the  indictment  that  the  attempt  was  ac- 
companied with  actual  violence.  It  is  taught 
in  People  v.  Adams,  52  Mich.  24,  17  N.  W. 
226,  that  in  a  trial  for  murder  not  charged  to 
hare  been  committed  with  assault,  a  con- 
viction of  assault  is  erroneous.  It  was  held 
in  Alyen  ▼.  SUte,  62  Neb.  143,  86  N.  W. 
1066,  that  a  conviction  of  assault  and  battery 
is  improper  under  an  information,  charging 
an  assault  with  intent  to  inflict  great  bodily 
harm,  where  the  averments  do  not  include  a 
battery. 

In  SUte  V.  Thomas,  65  N.  J.  L.  608,  48  Atl. 
1007,  there  was  an  indictment  for  man- 
slaughter, which  charged  only  that  the  de- 
fendant did  "feloniously  kill  and  slay"  the 
deceased,  and  it  was  held  that  a  conviction 
for  assault  and  battery  could  not  be  support- 
ed. After  reciting  certain  excerpts  from 
previously  decided  cases  the  court  says : 

"These  expressions  are  in  harmony  with 
our  constitutional  Bill  of  Rights  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  be  informed  of  [295]  the  nature 
and  cause  of  the  aceuBation,  a  provision 
similar  to  that  which  the  Supreme  Court  of 
Klassaehuaetts  declared  to  be  only  'an  affirma- 
tion of  the  ancient  rule  of  the  common  law 
that  no  one  shall  be  held  to  answer  to  an  in- 
dictment or  information  unless  the  crime  with 
which  it  is  intended  to  charge  him  is  set  forth 
with  precision  and  fullness.'  .  .  .  Hence 
the  most  that  can  be  said  of  the  present  in- 
dictment on  this  point  is  that  it  charges  an 
offense  of  which  assault  and  battery  may  or 
may  not  be  an  ingredient.  Such  an  accu- 
sation does  not  distinctly  and  precisely  in- 
form the  accused  that  he  is  charged  with  this 
lower  misdemeanor,  as  is  required  by  the 
authorities  cited.  At  best»  the  charge  is 
equivocal  and  inferential  only." 

The  Indiana  statute  on  the  requisites  of 
sn  indictment  as  set  out  in  State  v.  Lay,  03 
Ind,  341,  is  almost  precisely  like  the  Oregon 
Code  on  that  subject.  The  decision  accords 
with  the  doctrine  laid  down  by  Mr.  Justice 
Eakin  in  SUte  ▼.  Whitney,  64  Ore.  438,  102 
Pac.  288.    Mr.  Justice  Hammond  there  said: 

"Section  1908,  supra,  defines  two  offenses, 
namely,  voluntary  manslaughter  and  in- 
roluntary  manslaughter.    In  the  former  the 


killing  is  done  intentionally,  but  without 
malice,  express  or  implied,  and  upon  sudden 
heat.  In  involuntary  manslaughter  the  kill- 
ing, done  in  the  commission  of  some  unlawful 
act,  is  unintentional.  An  indictment  for 
voluntary  manslaughter  will  not  support  a 
conviction  for  involuntary  manslaughter,  and 
vice  vena:  Bruner  v.  State,  68  Ind.  150; 
Adams  ▼.  State,  65  Ind.  565.  Though  the 
penalty  is  the  same  in  both,  the  crimes  of 
voluntary  and  involuntary  manslaughter  are 
as  separate  and  distinct  as  those  of  gross 
larceny  and  robbery.  In  determining  the  suf- 
ficiency of  an  indictment  or  information  for 
manslaughter,  all  the  sections  of  the  statute 
above  set  out  must  be  construed  together.  .... 
In  manslaughter  the  indictment  or  informa- 
ti<m  must  now,  as  heretofore,  be  sufficient  to 
charge  one  or  the  other  offense  of  voluntary 
or  involuntary  manslaughter.  The  indict- 
ment in  the  case  before  us  is  not  sufficient  to 
charge  either  [296]  offense,  and  under  the 
fourth  clause  of  Section  1759  is  bad  for  un- 
certainty/' 

In  State  v.  McAvoy,  73  la.  657,  35  N.  W. 
630,  it  was  held  that  the  crime  of  assault 
and  battery  is  not  necessarily  included  with- 
in the  assault  to  commit  rape  and  to  justify 
a  conviction  of  the  lesser  offense.  Under 
such  an  indictment  it  must  be  averred  that 
the  attempt  was  accompanied  with  some 
actual  violence  to  the  person  of  the  woman. 
The  court  there  said : 

''But  the  defendant  can  be  convicted  of  an 
offense  distinct  from  the  one  specifically 
charged  in  the  indictment  only  when  such  of- 
fense is  an  essential  element  of  that  charge, 
or  when  it  is  shown  by  proper  averment  in 
the  indictment  that  a  minor  offense  was  in 
fact  included  in  the  perpetration  of  the  one 
charged." 

In  Scott  V.  State,  60  Miss.  268,  it  is  stated 
that  a  statutory  indictment  for  murder  does 
not  embrace  a  charge  of  assault  and  battery 
with  intent  to  murder.    The  court  said: 

"A  party  can  only  be  convicted  of  a  lesser 
offense  than  the  one  charged  where  the  lesser 
is  specifically  charged  as  constituting  part 
of  the  higher,  or  by  an  added  count,  where 
the  lower  is  necessarily  included  in  the 
higher.'* 

These  precedents  would  seem  to  dispose  of 
the  theory  that  an  assault  is  necessarily  in- 
volved in  the  allegations  of  the  indictment 
before  us  so  as  to  justify  the  instruction  of 
the  court  on  the  subject  of  abortion.  More- 
over, the  court  did  not  undertake  to  instruct 
on  assault,  even  if  we  could  torture  the  in- 
dictment into  an  inclusion  of  that  element. 
The  trial  judge  invited  the  jury  to  convict  the 
defendant  of  a  crime  of  which  the  indictment 
gave  him  no  notice  whatever,  and  in  so  doing 
violated  a  constitutional  right  estiU>lished 
from  the  beginning  of  jurisprudence  in  this 
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country.  Our  [297]  statute  has  undertaken 
to  make  certain  groups  of  wrongful  acts,  and 
to  apply  to  each  one  the  term  of  manslaugh- 
ter, although  they  are  radically  different  from 
each  other,  containing  only  the  common  ele- 
ment of  the  death  of  a  person.  More  than 
this,  the  legislature  has  provided  forms  of  in- 
dictment perpetuating  the  distinction  between 
these  different  classes  of  specifications.  All 
these  things  are  for  the  protection  of  the 
liberty  of  the  citizen.  It  is  said  in  Section 
1439,  L.  0.  L. : 

"The  manner  of  stating  the  act  constitut- 
ing the  crime,  as  set  forth  in  the  appendix  to 
this  Code,  is  sufficient,  in  all  cases  where  the 
averments  there  given  are  applicable,  and  in 
other  cases  forms  may  be  used  as  nearly 
similar  as  the  nature  of  the  case  will  per- 
mit." 

It  thus  imposes  a  duty  upon  the  prose- 
cuting officer  in  drawing  his  indictment  to 
differentiate  in  allegation  as  required  by 
the  Code,  and  he  cannot  avoid  this  injunction 
by  using  an  indefinite  omnibus  form,  which 
does  not  notify  the  defendant  of  the  par- 
ticular circumstances  of  the  crime  charged. 
The  contrary  authorities  are  based  on  the 
doctrine  that  the  common-law  form  of  indict- 
ment for  murder  is  sufficient  for  any  charge 
involving  homicide.  These  precedents  are  not 
applicable  in  this  state,  for  it  has  been  ofteu 
held  that  there  are  no  common-law  crimes 
here.  We  must  depend  entirely  upon  our 
statute  for  the  punishment  of  any  offense.  If 
the  differences  between  the  various  kinds  of 
murder  in  the  second  degree  and  of  man- 
slaughter, were  not  to  be  observed,  why  did 
the  legislature  put  them  upon  the  statute- 
book  and  also  prescribe  forms  indicating  that 
the  distinction  should  be  carried  into  the  in- 
dictment? The  law-making  power  has  pro- 
vided these  things  for  the  protection  of  the 
[298]  liberty  of  the  citizen,  and  his  rights 
are  materially  abused  unless  the  injunction  is 
observed. 

Undoubtedly,  a  most  untimely  death  of  a 
young  woman  has  occurred  under  circum- 
stances where  vengeance,  as  distinguished 
from  the  orderly  administration  of  the  law, 
cries  aloud  for  a  victim.  But  the  Constitu- 
tion, supreme  over  all  of  us,  and  the  statutes 
in  pursuance  thereof  have  provided  certain 
guaranteed  rights  for  the  accused  which  have 
been  disregarded.  In  brief,  there  are  these 
errors  clouding  the  proceedings  in  the  Circuit 
Court:  (1)  The  admission  of  hearsay,  de- 
tailing a  statement  of  Edna  Morgan  about 
her  thought  concerning  the  possible  future 
movement  of  the  defendant,  thus  letting  in  an 
utterance  of  hers  which  she  would  not  have 
been  permitted  to  narrate  if  she  had  lived  and 
had  been  called  as  a  witness,  because  it  was 
not  made  in  the  presence  or  knowledge  of 
the  defendant  or  by  hb  authority.     (2)  The 


faulty  instruction  oi  the  courts  wherein  it  was 
assumed  that  abortion  alone  was  a  crime, 
without  stating  the  other  elements  of  the  of- 
fense defined  by  Section  1900,  L.  O.  L.  (3) 
Charging  the  jury  about  forms  of  man- 
slaughter of  which  no  intimation  was  given  to 
the  defendant  by  the  indictment  upon  which 
he  was  tried.  The  evidence  was  all  circum- 
stantial, and  that  on  behalf  of  the  defend- 
ant strongly  controverts  the  contention  of  the 
prosecution.  The  danger  of  a  wrong  con- 
viction on  circumstantial  evidence  is  very 
great.  Under  these  conditions,  as  we  did 
in  State  v.  Rader,  62  Ore.  37,  124  Pac.  195, 
we  ought  to  reverse  the  conviction,  and  re- 
mand the  case  for  the  decision  of  a  jury  on  a 
new  trial. 


NOTE. 

It  is  held  in  the  reported  case  that  in  a 
prosecution  for  homicide  a  declaration  of  the 
deceased  that  she  was  about  to  meet  the  ac- 
cused on  a  certain  evening  is  admissible  in 
evidence  in  connection  with  evidence  showing 
the  commission  of  the  crime  at  that  time. 
The  holding  is  in  accord  with  the  weight  of 
authority,  the  decisions  being  collated  in  the 
note  to  State  v.  Pearce,  Ann.  Cas.  1913E  358. 


WOODS 

V. 

STATE. 

Arkansas  Supreme  Court — March  20,  1910. 
X23  Aric,  111;  184  5.  TT.  409. 


Homioide  ~  Murder  in  First  Degree  — 
Evidence  Sufficient. 

The  evidence  is  held  to  be  sufficient  to  war- 
rant a  conviction  of  murder  in  the  first 
degree. 

Names  —  Idem  Sonaas  —  Omission  of 
Pinal  "S." 

The  names  "Wood"  and  "Woods"  are  not 
idem  sonans. 

[See  note  at  end  of  this  case.] 

Same. 

The  evidence  is  held  to  be  sufficient  to  war- 
rant a  finding  by  the  jury  that  defendant  and 
deceased  were  as  well  known  by  the  name 
"Wood,"  used  in  the  indictment,  as  by  their 
true  name,  "Woods,"  preventing  a  fatal  vari- 
ance. 

[See  note  at  end  of  this  case.] 

Appeal  for  Circuit  Court,  Craighead  coun- 
ty: Driveb,  Judge. 
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Criminal  action.  Henry  Woods  convicted 
of  murder  and  appeals.  The  facts  are  stated 
in  the  opinion.     ArmuiSD.    - 

'Appellant,  pro  se. 

Wallace  Davia  and  Hamilton  Mogea  for  ap- 
pellee. 

[112]  HAirr,  J. — The  defendant  was  in- 
dicted for  the  crime  of  murder  in  the  first 
degree.  He  was  tried  before  a  jury  which 
found  him  guilty  and  assessed  his  punish- 
ment at  death  by  electrocution.  From  the 
judgment  rendered,  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court. 

The  facts  proved  by  the  State  are  sub- 
stantially as  follows: 

On  July  19,  1015,  the  defendant  killed 
deceased  at  a  boarding  house  run  by  Rosa 
Tucker  and  her  husband,  Ferrell  Tucker  in  the 
Lake  City  District  of  Craighead  County,  Ar- 
kansas. The  defendant  Henry  Woods  and  the 
deceased  Vina  Woods  had  formerly  been  hus- 
band and  wife.  They  lived  a  part  of  the  time 
in  the  State  of  Oklahoma  and  a  part  of  their 
married  life  was  spent  in  the  State  of  Arkan- 
sas. While  they  were  living  in  Craighead  Coun- 
Uy  Arkansas,  the  defendant  got  into  trouble 
about  selling  whiskey  and  went  to  the  State 
of  Oklahoma  and  remained  away  about 
eighteen  months.  During  the  time  he  was 
gone  he  corresponded  with  his  wife  but  she 
obtained  a  divorce  from  him.  At  the  time 
she  was  killed  she  lived  with  the  Tuckers 
and  slept  in  the  same  room  with  them.  She 
had  been  keepii^  company  with  Monroe 
Heister  and  was  reputed  to  be  engaged  to 
him.    He  also  boarded  with  the  Tuckers. 

The  defendant  came  back  from  Oklahoma 
for  the  purpose  of  trying  to  persuade  his 
wife  to  niarry  him  again.  On  the  night  of 
the  eighteenth  of  July,  1915,  he  came  to  tiie 
home  of  Walter  Gunn  who  lived  about  a 
quarter  [113]  of  a  mile  from  the  Tuckers 
and  asked  him  the  way  to  their  boarding 
house. 

When  the  defendant  arrived  at  the  Gunn's 
house  that  night,  he  tapped  on  the  door  step 
with  bis  pistol  to  wake  Gunn  up  and  then 
shot  off  his  pistol  four  or  five  times.  Gunn 
showed  the  defendant  the  way  to  the  Tuckers 
and  defendant  arrived  there  soon  after  mid- 
night. He  went  into  the  house  occupied  by 
the  Tuckers  and  found  his  wife  in  their  room. 
He  got  into  bed  with  her  and  after  they  had 
talked  a  while,  deceased  got  up  and  went  into 
another  room  and  motioned  for  Rosa  Tucker 
to  follow  her.  She  told  Rosa  that  her  hus- 
band had  a  pistol  which  she  had  put  in  her 
trunk  and  asked  Rosa  to  lock  the  trunk. 
Rose  told  her  husband  to  lock  the  trunk  and 
while  he  was  trying  to  find  the  key,  he  found 
the  pistol  and  put  it  in  his  bosom  and  gave 
his  wife  the  key.    Vina  then  got  back  on  the 


bed  with  the  defendant  and  they  continued  to 
talk  the  rest  of  the  night.  Rose  Tucker  said : 
"We  had  breakfast  before  daylight.  After 
breakfast,  the  defendant  asked  me  for  the 
key  to  Vina*s  trunk.  I  gave  the  key  to  my 
husband.  Vina  said,  "VVell  just  as  well  give 
him  the  key.  Just  as  well  now  as  any  time, 
it  is  going  to  be  some  time — that  he  is  going 
to  kill  her." 

The  defendant  was  given  the  pistol  and 
went  out  of  the  house  and  in  a  short  time 
came  back  and  asked  Vina  to  go  walking  with 
him.  She  refused  saying  she  didn't  want  to 
go  out  there  because  he  was  going  to  kill  her. 
The  defendant  told  her  that  he  was  not  going 
to  kill  her  and  insisted  on  her  going  walking 
with  him.  They  went  down  the  road  a  little 
piece  and  talked  a  while.  The  deceased  then 
came  back  to  the  house  and  the  defendant 
went  over  to  Walter  Gunn's.  In  a  short  time 
the  defendant  came  in  at  the  front  door  and 
asked  where  his  lantern  was.  It  was  then 
daylight.  Vina  stepped  inside  the  middle 
door  and  showed  him  where  his  lantern  was. 
He  picked  up  the  lantern  and  jerked  back  his 
coat  to  pull  his  pistol,  I  ran.  Vina  cried  out 
for  him  not  to  shoot  and  coounenced  scream- 
ing. 

[114]  The  husband  of  Rosa  Tucker  cor- 
roborated her  testimony  and  stated  that  he 
was  at  the  mill  at  the  time  the  shooting 
occurred  and  went  to  the  house  at  once  and 
that  Vina  was  drawing  her  last  breath  when 
he  got  there.  He  stated  that  the  pistol  used 
by  the  defendant  was  a  thirty-two  Colt's  re- 
volver; that  he  shot  deceased  near  the  center 
of  the  breast  and  in  the  head  just  below  the 
right  ear. 

Walter  Gunn  told  the  jury  about  the  de- 
fendant coming  to  his  house  and  inquiring  the 
way  to  the  Tucker  boarding  house  as  stated 
above.  He  then  said,  that  the  defendant 
came  back  to  his  house  the  next  morning  be- 
tween six  and  six-thirty  o'clock;  that  the 
defendant  came  up  to  him  and  said  he  want- 
ed to  shake  hands  with  him  for  the  last  time; 
that  he  said  to  the  defendant,  ''What  is  the 
matter  Henry?  and  the  defendant  said,  '*I 
am  going  to  kill  that  damn  bitch  this  morn- 
ing." Gunn  then  asked  him  who  he  was 
talking;  about  and  he  said,  "That  woman  down 
there."  The  defendant  also  said  he  was  going 
to  kill  Chas.  Craig  and  Monroe  Heister. 
Gunn  finally  got  the  defendant  to  promise 
that  he  would  not  kill  deceased  and  that  he 
would  go  back  to  the  boarding  house  and  get 
his  lantern  and  then  come  back  and  stay 
with  him.  He  said  that  defendant  went 
down  towards  the  boarding  house  and  after 
he  had  gone  a  little  ways  turned  around 
and  asked  him  if  he  had  any  thirty-two  car- 
tridges and  that  he  replied  that  he  did  not 
and  that  defendant  then  said,  well  what  I 
have  got  will  do,  and  went  in  a  trot  from 
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there  to  the  boarding  house;  that  some  four 
or  five  minutes  after  that  he  heard  the 
pistol  fire. 

Another  witness  who  was  standing  near 
and  heard  most  of  the  conversation  between 
Gunn  and  the  defendant  corroborated  the  tes- 
timony of  Walter  Gunn. 

Another  witness  for  the  State  testified 
that  he  saw  the  defendant  walk  into  the 
house,  draw  his  gun  and  commence  shooting 
at  deceased;  that  she  threw  up  her  hands 
and  asked  him  not  to  do  it;  that  he  shot 
twice;  that  Vina  fell  over  on  the  bed  and 
defendant  went  over  towards  her  [115]  and 
shot  again,  and  that  she  screamed  until  the 
last  shot  was  fired.  Vina  died  soon  after 
she  was  shot  by  the  defendant.  The  defend- 
ant ran  off  and  escaped  into  Canada.  Later 
he  was  arrested  there  and  brought  back  for 
trial. 

The  defendant  testified  in  his  own  behalf 
as  follows:  "My  name  is  Henry  Woods  not 
Henry  Wood.  My  wife's  name  is  Vina 
Woods.  My  wife  promised  to  remarry  me  and 
we  agreed  to  meet  at  Poplar  Bluff  for  that 
purpose.  I  went  there  but  she  did  not  come. 
I  then  went  to  Oklahoma  and  wrote  her  a 
letter  stating  that  I  was  willing  to  carry  out 
my  promise  to  her.  I  received  a  letter  from 
her  in  which  she  stated  she  was  still  willing  to 
marry  me.  When  X  came  back  to  Arkansas, 
I  went  up  to  the  boarding  house  where  my 
wife  was  staying  and  hollered.  I  then 
went  into  the  room  where  she  was  and 
walked  up  to  the  bed  and  kissed  her.  She 
seemed  cold  to  me  and  when  I  asked  her  what 
was  the  matter,  she  replied  that  she  was  not 
going  to  live  with  me  any  more.  I  tried  to 
persuade  her  to  stick  to  her  promise.  I  had 
taken  my  pistol  off  when  I  first  got  there  and 
put  it  under  the  pillow.  I  threatened  to 
blow  out  my  brains.  She  asked  me  for  the 
gun  and  I  gave  it  to  her  and  she  put  it  in  the 
trunk.  The  next  morning  I  asked  my  wife  to 
go  walking  with  me  and  she  did  say  she  was 
afraid  I  would  kill  her.  I  told  her  that  I 
would  not  hurt  her.  We  walked  off  about 
thirty  yards  from  the  house  and  had  a  talk. 
She  agreed  to  give  up  our  little  daughter.  I 
did  not  want  a  step-father  over  her.  I  went 
over  to  Walter  Gunn's  on  the  morning  of  the 
killing  but  he  is  mistaken  in  what  he  said. 
I  did  not  say  anything  about  killing  my  wife 
and  did  not  holler  back  and  ask  him  if  he 
had  any  thirty-two  cartridges.  I  had  no  ill 
will  towards  my  wife  and  did  not  realize 
what  I  was  doing  when  I  shot  her.  After  the 
killing  I  went  through  the  bottom  and  es- 
caped to  Canada." 

( 1 )  The  evidence  on  the  part  of  the  State 
was  sufficient  to  warrant  a  verdict  of  mur- 
der in  the  first  degree.  According  to  it 
there  was  a  specific  intent  to  kill  deceased 
[116]  formed  in  the  mind  of  the  defendant  at 


or  before  the  time  he  was  at  the  home  of 
Charley  Gunn  on  the  morning  of  the  killing. 
He  told  Chas.  Gunn  in  the  hearing  of  an- 
other witness,  that  he  intended  to  kill  her, 
at  the  same  time  referring  to  her  by  a  vile 
name.  He  walked  on  back  towards  the  board- 
ing house  and  killed  deceased  as  soon  as  lie 
entered  it.  There  was  no  provocation  what- 
ever for  the  killing  and  according  to  the  testi- 
mony of  the  State,  it  was  the  result  of  de- 
liberation and  premeditation.  The  defendant 
himself  admits  the  killing  and  the  only  ex- 
cuse he  gave  for  it  was  that  he  did  not  realize 
what  he  was  doing. 

His  insanity  at  the  time  of  the  killing  was 
submitted  to  the  jury  imder  proper  instruc- 
tions. The  court  also  gave  the  usual  instnic- 
tions  on  the  question  of  homicide,  of  reason- 
able doubt  and  the  credibility  of  the  witnesses. 
The  guilt  or  innocence  of  the  defendant  was 
submitted  to  the  jury  upon  competent  evi- 
dence and  under  instructions  which  fully 
covered  every  phase  of  the  case.  The  ver- 
dict of  the  jury  was  fully  warranted  by  the 
evidence. 

(2)  The  defendant  was  indicted  as  Henry 
Wood  and  he  was  charged  in  the  indictment 
with  killing  Vina  Wood.  He  testified  that  his 
name  was  Henry  Woods  and  that  deceased's 
name  was  Vina  Woods.  Therefore  his  coun- 
sel insisted  that  there  was  variance  between 
the  indictment  and  the  proof. 

Charley  Craig  was  a  witness  for  the  State 
and  testified  that  he  was  the  uncle  of  the  de- 
ceased and  had  known  her  and  the  defendant 
all  their  lives.  We  quote  from  his  testi- 
mony as  follows : 

"Q.  Did  you  know  Henry  Woods  t 

A.  Yes,  sir. 

Q.  Do  you  know  what  is  the  name  of  the 
defendant,  whether  it  is  Henry'  Wood  or 
Henry  Woods? 

A.  No,  sir;  I  don't  know  which  it  is.  I 
have  heard  it  both  ways.  Used  both  ways. 
I  never  knew  for  sure  whether  it  was  Wood 
or  Woods. 

Q.  Did  you  know  Vina  Woods  T 

A.  Yes. 

[117]  Q.  What  was  her  correct  name,  Vina 
Wood  or  Vina  Woods? 

A.  They  have  called  it  both  ways. 

Q.  Was  she  the  wife  of  Henry  Woods? 

A.  Yes,  sir. 

Q.  Do  you  know  of  your  own  personal 
knowledge  whether  the  Vina  Wood  mentioned 
in  this  indictment  was  one  and  the  same  per- 
son that  was  killed  over  there  ? 

A.  Yes,  sir. 

Q.  Whatever  her  name  might  have  been, 
whether  it  was  Vina  Wood  or  Vina  Woods, 
she  was  one  and  the  same  person? 

A.  Yes,  sir. 

Q.  And  whatever  Henry  Woods  name  may 
be,  whether  Henry  Wood  or  Henry  Woods,. 
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he  is  the  one  ana  the  same  person  that  is 
diarg^d  with  the  offense  T 

A.  Yes,  sir/' 

Counsel  for  the  State  insists  there  is  no 
variance  because  the  names  come  within  the 
doctrine  of  idem  aonofit  but  this  court  haa 
decided  adversely  to  that  contention.  In 
the  case  of  Semon  t.  Hill,  7  Ark.  70,  it  was 
there  said  that  the  letter  "S^  terminating 
the  letters  of  a  name  in  our  language  is 
seldom  silent,  and  that  if  it  appears  as  the 
Isst  letter  of  a  name,  the  pronunciation 
thereof  conyeys  to  the  ear  an  entirely  different 
aoond  than  that  conveyed  when  the  conso- 
nant is  omited.  In  the  case  not  to  52  L.R.A. 
(N.S.)  page  939,  the  author  atates  that  the 
^eat  majority  of  the  decisions  seem  to  estab- 
lish the  general  rule  that  the  addition  or 
omission  of  the  final  "S"  to  a  name  creates 
such  a  change  in  the  sound  of  the  name 
that  the  Tariant  name  cannot  be  said  to  be 
idem  sonaiM.  The  decisions  from  quite  a 
Biunber  of  States  to  that  effect  are  cited. 
The  reason  given  is  that  the  final  "S"  to  a 
name  is  not  silent. 

(3)  We  are  of  the  opinion,  however,  that 
the  testimony  of  the  State  was  sufficient  to 
warrant  the  court  in  submitting  to  the  jury 
the  question  of  whether  the  defendant  and  de- 
ceased were  as  well  known  and  called  by  the 
name  of  Henry  Wood  and  Vina  Wood  re- 
spectively [118]  as  Henry  Woods  and  Vina 
Woods.  This  results  from  the  doctrine  of  in- 
terchangeability  of  names. 

Charles  Craig  was  the  uncle  of  the  deceased 
and  had  known  both  her  and  the  defendant 
all  their  lives;  and  under  his  testimony  the 
question  of  variance  was  one  of  fact  for  the 
jury.  Bennett  v.  State,  84  Ark.  97,  104  S. 
W.  928.  In  that  case  the  court  said:  "The 
question  of  identity  of  the  person  described 
in  the  indictment  with  the  one  mentioned 
in  the  evidence  is  one  of  fact,  to  be  estab- 
lished, like  any  other  fact,  to  the  satisfac- 
tion of  the  jury."  See  also  Cohl  v.  Gorm- 
ley,  133  Mass.  680. 

Under  the  testimony  of  Charles  Craig,  as 
ahove  stated  the  jury  might  have  found  that 
defendant  and  deceased  were  as  well  known 
and  called  by  the  name  of  Henry  Wood  and 
Vina  Wood  respectively  aa  by  the  name  of 
Henry  Woods  and  Vina  Woods.  This  ques- 
tion of  fact  was  submitted  to  the  jury  under 
the  following  instruction:  ''You  are  instruct- 
ed that  if  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  Henry  Wood  and 
Vina  Wood,  named  in  the  indictment,  are 
one  and  the  same  person,  respectively,  as  the 
defendant  and  the  deceased,  mentioned  in 
the  evidence  in  this  case,  then  there  would  be 
no  variance  between  the  allegations  of  the 
indictment,  and  the  evidence,  and  it  would 
he  vour  duty  to  convict  the  defendant,  pro- 
vided you  find  him  guilty  under  the  instruc- 
tions hereinbefore  given  you.* 


Another  reason  for  not  reversing  the  judg- 
ment on  account  of  the  alleged  error  in  spell- 
ing the  defendant's  name  is  given  in  Bridger 
▼.  State,  122  Ark.  391,  188  S.  W.  962.  This 
case  was  so  recently  decided  that  it  is  not 
necessary  again  to  state  the  reasons  there 
given. 

We  have  carefully  examined  the  record  and 
find  no  prejudicial  errors  in  it.  Therefore, 
the  judgment  must  be  affirmed. 

KOTE* 

Addition  or  Omiaaioa  of  Final  '^S*'  «a 
Affeotlne  Applieation  of  Dootrine  of 
Idem  Sonana. 

Jn  Criminal  Action* 

The  majority  of  cases  hold  that  in  a  crimi- 
nal action  where  the  letter  "s"  is  added  to 
or  omitted  at  the  end  of  a  name  in  a  plead- 
ing the  doctrine  of  idem  sonans  applies. 
Ward  V.  State,  28  Ala.  53;  Davids  v.  Peo- 
ple, 192  111.  176,  61  N.  E.  637;  Smurr  v. 
State,  88  Ind.  604;  Willis  v.  U.  S.  6  IndUn 
Terr.  424,  98  8.  W.  147;  State  v.  Havely,  21 
Mo.  498;  State  v.  Booth,  46  Mont.  334,  127 
Pac.  1017;  State  v.  Hare,  95  N.  C.  682. 
Compare  Jacobs  v.  State,  61  Ala.  448,  4  Am. 
Crim.  Rep.  465;  Noble  v.  State,  139  Ala. 
90,  36  So.  19;  Neiderluck  v.  State,  21  Tex. 
App.  320,  17  S.  W.  467;  Brown  ▼.  State,  28 
Tex.  App.  65,  11  S.  W.  1022. 

In  Ward  v.  State,  28  Ala.  63,  the  defend- 
ant was  indicted  for  having  maliciously  as- 
saulted one  "Chambles,"  the  prosecuting  wit- 
ness. On  the  trial  it  appeared  that  the  name 
was  correctly  spelled  ''Chambless."  The 
court  said:  ''An  argument  has  been  predi- 
cated on  an  alleged  variance  between  the  name 
given  in  the  indictment  and  the  real  name 
of  the  person  on  whom  the  assault  is  charged 
to  have  been  made.  In  this  connection,  the 
name  is  matter  of  description,  or  identity. 
The  books  abound  in  hair-breadth  distinc- 
tions; but  we  apprehend  the  true  rule  to  be, 
that  if  the  names  may  be  sounded  alike,  with- 
out doing  violence  to  the  power  of  the  let- 
ters found  in  the  variant  orthography,  then 
the  variance  is  immaterial.  ...  In  the 
pronunciation  of  proper  names,  far  greater 
latitude  is  indulged  than  in  any  other  de- 
scription of  words.  To  hold  the  pleader  to  a 
literal  compliance  in  every  case,  would  great- 
ly obstruct,  while  it  cannot  promote,  the  ends 
of  justice." 

In  Smurr  v.  State,  88  Ind.  604,  the  defend- 
ant was  charged  in  one  count  with  the  mur- 
der of  one  John  Meyer,  while  in  a  second 
count  the  name  was  given  as  John  Meyers. 
There  was  a  general  verdict  of  guilty.  The 
court  said:  "In  further  contention  that  the 
verdict  is  not  sustained  by  the  evidence,  the 
appellant  claims  that  there  is  a  fatal  vari- 
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ance  in  the  name  of  the  deceased,  as  it  occurs 
in  the  indictment  and  as  it  is  shown  in  the 
evidence.  His  name  in  the  indictment,  as 
already  stated,  was,  in  the  first  count,  John 
Meyer,  and  in  the  second,  John  Meyers. 
.  .  .  It  is  a  well  established  principle  in 
criminal  prosecutions  that  the  name  of  the 
injured  party  must  be  proved  as  charged  in 
the  indictment.  It  is  not  essential,  however, 
that  the  evidence  must  show  that  the  name  is 
correctly  spelled  in  the  indictment.  When 
substantially  the  same  sound  is  preserved,  the 
variant  orthography  will  make  no  difference. 
.  .  .  The  pronunciation  of  proper  names  is 
often  arbitrary.  Persons,  whose  names  are 
spelled  the  same,  frequently  pronounce  them 
differently.  If  the  orthography  in  the  in- 
dictment and  in  the  evidence  indicated  a  vari- 
ance in  the  sound  of  the  name  of  the  de- 
ceased, it  was,  perhaps,  a  proper  question  for 
the  jury  to  determine  from  the  evidence 
whether  the  sound  as  disclosed  in  the  testi- 
mony was  the  same  as  that  indicated  in  the 
indictment,  and  upon  this  point  the  court 
gave  the  jury  a  proper  charge.  But  we  are 
inclined  to  the  opinion  that  the  different 
spellings,  Meyer,  Meyers  and  Mayer,  are  idem 
sonans,  and  that  the  objection  made  to  the 
verdict  on  account  of  the  variance  insisted 
upon  is  not  well  taken." 

In  State  v.  Booth,  46  Mont.  334,  127  Pao. 
1017,  the  defendant  was  convicted  on  an  in- 
formation charging  him  with  the  larceny  of 
two  horses,  the  property  of  one  "Kirn."  It 
appeared  that  the  prosecuting  witness  spelled 
his  name  "Kirns."  The  court  said:  "The 
first  contention  of  the  appellant's  counsel  is 
that  the  state  failed  to  prove  property  in  the 
person  named  as  owner  in  the  information, 
to  wit,  Henry  Kim,  because  it  developed  at 
the  trial  that  his  name  was  Henry  Kims. 
There  is  not  any  merit  in  this  point.  The 
names  are  practically  identical." 

In  Willis  V.  U.  S.  6  Indian  Ter.  424,  98 
S.  W.  147,  the  defendant  was  convicted  on 
an  indictment  charging  him  with  the  murder 
of  one  "Sarah  Roberts."  During  the  trial  it 
appeared  that  the  true  name  of  the  deceased 
was  Sarah  Robert.  The  court  said:  "There 
is  no  absolute  rule  laid  down  as  to  what 
names  are  idem  sonans.  Courts  do  not  en- 
tirely harmonize  on  this  question.  A  num- 
ber of  examples  are  cited  from  cases  in  ap- 
pellant's brief,  some  in  which  the  courts  have 
held  names  to  be  idem  sonans,  and  some  in 
which  they  have  held  otherwise;  but  no 
name  has  been  shown  like  the  one  in  this 
case.  .  .  .  Courts  do  not  hold  strictly 
when  there  is  difficulty  in  determining  wheth- 
er the  names  have  the  same  sound.  1 
Bishop,  Cr.  Proc.  688.  Therefore,  in  this  case, 
we  think,  the  rule  of  idem  sonans  should 
prevail." 

In  Williams  v.  State,  5  Tex.  App.  226,  the 
defendant   was   convicted    on    a    charge   of 


larceny.  The  verdict  read  as  follows:  *^e, 
the  jury,  find  the  defendant,  John  William^ 
guilty  as  charged  in  the  indictment,  and 
assess  his  punishment  at  five  years'  confine- 
ment in  the  penitentiary."  This  entry  of 
the  verdict  in  the  minutes  was  followed  im- 
mediately by  a  judgment  in  the  following 
words:  "Wherefore  it  is  considered,  adjudged, 
and  decreed  by  the  court  that  the  verdict  be 
approved;  that  the  defendant,  John  Williams, 
be  confined,  ...  to  await  the  further 
orders  of  this  court."  The  defendant  ap- 
pealed on  the  ground,  among  others,  that 
the  verdiet  did  not  set  forth  his  name.  The 
court  said:  "As  to  the  objection  that  the 
verdict  does  not  set  forth  the  name  of  the 
defendant,  we  find  that  this  objection  is  not 
sustained  by  the  record,  as  will  readily  ap- 
pear from  the  extracts  from  the  minutes  as 
above;  unless,  indeed,  it  be  that  in  writing 
the  name  of  the  defendant  the  final  letter 
's'  to  the  surname  of  the  accused  is  omitted, 
making  the  name  of  the  defendant,'  as  set 
out  in  the  verdict,  'John  William,'  and  not 
'John  Williams,'  as  in  the  indictment,  and 
elsewhere  in  the  record,  it  is  written.  There 
is  no  intimation  anywhere  in  the  record  that 
any  but  the  one  defendant  was  charged  with 
the  theft,  or  pleaded  to  the  charge,  or  was 
testified  to  by  the  witnesses,  or  whose  trial 
was  had  before  the  court  and  jury;  or  that 
John  Williams  w^as  not  the  person  tried  and 
found  guilty  by  the  jury,  and  so  adjudged 
by  the  court.  The  question  then  is,  Does 
the  omission  of  the  letter  's,'  under  the  cir- 
cumstances above  set  out,  vitiate  the  verdict? 
.  .  .  We  do  not  understand  that  the  law 
requires  that  the  name  must  be  written  in 
conformity  to  any  rule  of  orthography.  In 
fact,  it  is  said  that  there  is  no  general  rule 
of  the  kind  applicable  to  proper  names.  If 
the  sound  of  the  letters  gives  the  pronuncia- 
tion, or  be,  as  expressed  in  the  books,  idem 
sonans,  the  demands  of  the  law  are  satisfied. 
.  .  .  This  exception  to  the  verdict  cannot 
be  sustained.  The  verdict  clearly  finds  the  de- 
fendant guilty.  There  was  no  necessity  for 
the  jury  to  state  the  name  of  the  defendant 
in  their  verdiet;  and,  in  stating  it,  the  appar- 
ently clerical  omission  of  the  letter  's'  in  writ- 
ing his  name  does  not  vitiate  their  finding." 

But  in  Noble  v.  SUte,  139  Ala.  90,  36  So. 
19,  the  court  said:  "It  is  entirely  clear  that 
the  question  of  idem  sonans  is  not  presented 
by  these  issues.  Nor  indeed  could  it  have 
been,  since  the  name  Noble  and  Nobles  are  not 
as  matter  of  law  idem  sonans.  Humphrey 
V.  Whitten,  17  Ala.  30;  Jacobs  v.  State,  61 
Ala.  448;  21  Am.  &  Eng.  £nc.  of  Law  (2d 
ed.)  313,  317." 

In  Jacobs  v.  State,  61  Ala.  448,  the 
defendant  was  convicted  on  an  indictment 
charging  him  with  perjury  committed  in 
an  action  against  C.  A.  "Cobbs."  The  de- 
fendant asked  the  trial  judge  to  give  the 
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following  charge:  "If  the  evidence  shows 
th&t  the  action  brought  before  Justice  Hard- 
wick  was  against  G.  A.  Cobb,  and  the  indict- 
ment alleges  that  it  was  C.  A.  Cobbs,  then  the 
defendant  cannot  be  found  guilty  under  this 
indictment."  The  judge  refused  to  grant  this 
request.  On  appeal  the  court  said:  ''The 
allegations  of  the  indictment  may  be  true, 
and  the  affidavit  may  have  been  improperly 
extorted  by  the  justice  as  a  condition  on 
which  he  would  entertain  the  suit,  and  issue 
process  for  the  appearance  of  the  defendant. 
Or,  it  may  have  been  ignorantly  made,  to  be 
used  as  evidence  on  behalf  of  the  appellant 
on  the  final  trial  before  the  justice.  There 
must  be  an  oath  authorized  by  law,  and  the 
indictment  must  show  it  affirmatively.  It 
does  not  appear  from  the  present  indictment, 
that  the  justice  had  authority  to  administer 
the  affidavit,  and  it  could  only  be  made  to 
appear,  by  the  averment  that  the  appellant 
had  applied  for  an  order  of  seizure  under 
the  statute.  If  such  application  and  order 
of  seizure  was  made,  the  substance  of  the 
proceedings  are  not  stated,  and  the  indict- 
ment is  not  in  conformity  to  the  statute. 
The  occasion  of  administering  the  oath  must 
be  correctly  stated  in  the  indictment.  The 
proceeding,  if  judicial,  in  which  it  was  ad- 
ministered must  be  accurately  described,  so 
that  it  is  capable  of  being  identified.  2 
Chit.  Cr.  Law,  307.  The  names  of  the  par- 
ties to  the  proceeding,  are  essential  to  its 
identity,  and  if  incorrectly  stated,  the  vari- 
ance is  fatal  to  the  prosecution.  The  suit 
described  in  the  indictment  was  against  Cobbs, 
while  that  of  which  evidence  was  given,  was 
against  Cobb.  The  names  are  not  idem 
sonans.  Humphrey  v.  Whitten,  17  Ala.  30. 
The  appellant  'was  entitled  to  the  fourth 
charge  requested." 

In  Brown  v.  State,  28  Tex.  App.  65,  11 
S.  W.  1022,  it  was  held  that  a  judgment 
against  a  surety  on  a  bail  bond  whose  name 
was  "Wilkins"  was  not  sustained  by  a  record 
showing  an  order  to  summon  "Wilkin."  The 
court  said:  "Again,  the  scire  facias  alleges 
that  the  bail  bond  was  executed  by  the  prin- 
cipal with  J.  A.  Wilkins,  C.  Palm,  and  J. 

B.  Wilkins  as  sureties,  and  declares  that  it 
was  forfeited  against  J.  A.  Wilkins,  C.  Palm, 
and  J.  B.  Wilkins;  and  yet  it  commands  the 
officer  to  summon  J.  A.  Wilkin,  C.  Palm,  and 
J.  B.  WMlkin,  and  the  return  of  the  sheriff 
shows  a  service  upon  J.  A.  WRkin,  C.  Palm, 
and  J.  B.  Wilkin.  The  judgment  nisi  offered 
in  evidence  shows  that  it  was  taken  and 
rendered  against  J.  A.  Wilkins,  C.  Palm,  and 
J.  B.  Wilkins;  whilst  the  bail  bond  itself,  as 
offered  and  read  in  evidence,  shows  that  it 
was  signed  by  D.  B.  Brown  with  J.  A.  Wilkin, 

C.  Palm,  and  J.  B.  Wilkin  as  sureties.  Wil- 
kin and  Wilkins  are  not  one  and  the  same 
name,  and  the  variance  is  fatal.    In  Parch- 
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man  v.  State,  2  Tex.  App.  228,  Trank'  and 
'Franks'  were  held  not  to  be  the  same  name 
nor  idem  sonans,  and  the  same  was  held  as 
to  the  names  'Wood'  and  'Woods*  in  Xeider- 
luck  v.  State,  21  Tex.  App.  320.  For  the 
variances  pointed  out  the  judgment  is  re- 
vised and  the  cause  remanded." 

In  Neiderluck  v.  State,  21  Tex.  App.  320, 
17  S.  W.  467,  the  defendants  were  indicted 
for  larceny  of  the  property  of  "E.  S.  Woods." 
The  true  name  of  the  prosecuting  witness  was 
«E.  S.  Wood."  The  court  held  that  the  doc- 
trine of  idem  sonans  could  not  be  applied, 
saying :  "Appellant  was  convicted  of  theft  of 
money,  the  property  of  E.  S.  Woods.  The  in- 
dictment alleges  that  the  money  was  taken 
from  the  possession  of,  and  belonged  to,  E.  S. 
Woods.  The  proof  shows  that  it  was  the 
property  of  E.  S.  Wood.  Is  this  a  variance? 
Are  the  names  'Wood'  and  'Woods'  idem 
sonans?  In  Parchman  v.  State,  2  Tex.  App. 
228,  it  is  held  that  'Frank'  and  "Franks' 
are  neither  the  same  name  nor  idem  sonans. 
'Thompsons'  and  'Thompson,'  and  'Rich- 
ards' and  'Richard'  are  held  not  to  be  idem 
sonans.  See  also  examples  given  by  Mr. 
Wharton  in  the  first  volume,  section  57,  of 
his  work  on  Criminal  Law.  Under  the  au- 
thorities, 'Woods*  and  'Wood'  are  not  idem 
sonans,  and  hence  there  is  a  variance.  There 
is  no  proof  that  Woods  was  called  Wood." 
So  in  the  reported  case  "Wood"  and  "Woods" 
are  held  not  to  be  idem  sonans,  but  in  that 
case  it  appeared  that  the  party  was  equally 
well  known  by  either  name. 

In  Davids  v.  People,  192  111.  176,  61  N.  E. 
637,  the  defendant,  William  David,  Jr.,  was 
indicted  under  the  name  of  "William  Davids." 
He  filed  a  plea  in  abatement,  to  which  the 
state  demurred.  The  demurrer  was  sus- 
tained and  he  appealed.  The  court  said: 
"Although  it  may  be  true,  however,  that  the 
doctrine  of  idem  sonans  is  here  inapplicable, 
nevertheless  we  are  of  the  opinion  that  the 
court  below  committed  no  error  in  sustaining 
the  demurrer  to  the  plea  in  abatement.  As 
to  pleas  in  abatement,  it  is  to  be  observed 
that  great  strictness  is  required  in  framing 
them  as  they  are  dilatory,  not  going  to  the 
merits  of  the  action.  ...  In  the  case  at 
bar,  the  plea  in  abatement  admits  in  its 
opening  words  that  plaintiff  in  error,  who 
claims  that  his  real  name  is  William  David, 
Jr.,  is  indicted  in  this  case  by  the  name  of 
William  Davids.  Plaintiff  in  error  thereby 
admits  that  William  David,  Jr.,  and  William 
Davids  are  one  and  the  same  person.  The 
proof  also  sustains  this  averment,  inasmuch 
as  the  witness  W.  A.  Schafer  has  sworn  that 
the  plaintiff  in  error,  who  was  seated  at  the 
time  in  the  court  room,  is  the  same  person 
who  is  designated  as  defendant  in  the  suit; 
and  that  he  is  known  both  as  William  Davids 
«Aa  ftfl  William  David,  and  is  called  by  both 
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names.  .  .  .  The  evidence  is  clear  that 
the  person  indicted  and  tried  is  the  same 
person  who  is  named  in  the  indictment." 

In  Civil  Action, 

It  has  been  held  generally  that  in  a  civil 
action  the  addition  or  omission  of  the  letter 
"s"  at  the  end  of  a  name  in  a  pleading  or 
record  is  a  fatal  variance,  and  that  the  doc- 
trine of  idem  sonans  does  not  apply.  Mar- 
shall v.  Jeffries,  Hempst.  299,  IG  Fed.  Cas. 
No.  9,12&a;  Humphrey  v.  Whitten,  17  Ala. 
30;  Semon  v.  Hill,  7  Ark.  70;  Bloomer  v. 
Cristler,  22  Colo.  App.  238, 123  Pac.  966;  Gon- 
zalia  v.  Bartelsmnn,  143  111.  634,  32  N.  E. 
632;  Hodgkin  v.  Boswell,  63  Ore.  589,  127 
Pac.  985;  Faver  v.  Robinson,  46  Tex.  206;  Mc- 
Donald V.  Rodger,  9  Grant  Cli.  (U.  C.)  75. 
Compare  Stevens  v.  Stebbins,  3  Scam.  (111.) 
25. 

Thus  in  Gonzalia  v.  Bartclsman,  supra,  the 
court  referring  to  the  doctrine  of  idem 
sonans  said:  '*But  the  doctrine  of  idem 
eonans  cannot  be  made  to  apply  to  two  such 
distinct  names  as  Meyer  and  Meyers;  and  the 
affidavit  does  not  show  that  Fred  Meyers  and 
Fred  Meyer  were  one  and  the  same  person." 

In  Humphrey  v.  Whitten,  17  Ala.  30,  it  was 
said:  "In  spelling  and  in  sound  there  is  a 
perceptible  difference  between  the  names  of 
Humphreys  and  Humphrey.  They  are  dif- 
ferent names.  The.  plea  in  this  respect  is 
therefore  good." 

In  Bloomer  v.  Cristler,  22  Colo.  App.  238, 
123  Pac.  966,  the  court  said  obiter:  "The 
doctrine  of  idem  sonans  is  that,  where  two 
names  are  spelled  differently  but  sound  alike 
in  their  pronunciation,  they  are  to  be  re- 
garded as  the  same.  In  our  language  the 
consonant  's'  terminating  the  letters  of  a 
name  is  seldom  silent.  If  it  appears  as  the 
last  letter  of  a  name  the  pronunciation  there- 
of conveys  to  the  ear  an  entirely  different 
sound  than  that  conveyed  when  the  consonant 
is  omitted.    Tlie  converse  is  equally  true." 

In  McDonald  v.  Rodger,  9  Grant  Ch.  (U. 
C.)  75,  it  appeared  that  one  Smith  entered 
a  judgment  against  the  defendant  Rodger, 
which  affected  certain  land  belonging  to 
Rodger.  On  the  same  day  the  judgment  was 
registered  or  docketed  as  being  against 
"Matliew  Rodgers."  Subsequently  Roger  exe- 
cuted a  mortgage  on  his  land  to  the  plaintiff. 
It  was  held  that  the  registration  of  the  judg- 
ment was  void  as  against  the  plaintiff  be- 
cause of  the  addition  of  the  final  "s"  to  the 
name  Roger.  The  court  said :  "I  must  intend 
the  cognovit  to  have  been  signed  with  the 
true  name,  and  then  I  think  the  mistake 
wliich  has  occurred  in  the  present  case  would 
vitiate  the  registration.  It  might  totally 
mislead  intending  purcliasers.  .  .  .  Truth 
should  be  the  character  of  a  registry,  as  thie 
object  of  its  institution  is  to  inform  the  public 


of  the  exact  state  of  the  title,  so  that  they 
may  purchase  and  deal  with  safety  and  confi- 
dence." 

In  Hodgkin  v.  Boswell,  63  Ore.  589,  127 
Pac.  985,  the  plaintiff  brought  suit  to  quiet 
title  to  certain  land.  This  property  was 
assessed  at  one  time  under  the  name  of 
Frank  E.  Hodgkin  and  a  few  years  later  un- 
der that  of  F.  E.  Hodgkins.  The  plaintiff 
bought  the  property  at  a  tax  sale.  A  stat- 
ute required  that  land  should  be  described, 
listed  and  assessed  in  the  name  of  the  owner. 
It  further  appeared  that  Hodgkin  was  never 
known  as  "Hodgkins."  It  was  held  that  the 
doctrine  of  idem  sonans  did  not  apply,  and 
that,  therefore,  the  assessment  of  the  prop- 
erty and  its  subsequent  sale  were  void.  The 
court  said :  "  'Hodgkins'  and  'Hodgkin'  are 
not  idem  sonans.  .  .  .  Both  the  names 
'Hodgkin'  and  'Hodgkins*  are  conmion  in  thia 
country,  and  arc  easily  distinguishable.  We 
are  of  the  opinion  that  the  assessments 
against  plaintiffs  property  in  the  name  of  'F. 
E.  Hodgkins,*  are  void.  .  ,  .  The  defend- 
ant's argument  proves  either  too  much  or  too 
little.  If  'F.  E.  Hodgkins'  is  a  sufficient 
designation  for  Frank  E.  Hodgkin,  then 
Frank  E.  Hodgkin's  property  has  been  sold 
under  an  assessment  which  utterly  failed  to 
describe  the  property  assessed.  If,  on  the 
other  hand,  'F.  E.  Hodgkins'  is  not  a  sufficient 
designation  of  'Frank  E.  Hodgkin,'  then  his 
property  has  been  sold  for  taxes  assessed 
against  another  person.  For  both  these  rea- 
sons, we  think  the  sale  void." 

In  :Marslmll  v.  Jeffries,  Hempst.  209,  16 
Fed.  Cas.  No.  9,128a,  the  plaintiff,  whose  true 
name  was  Jesse  Jeffrey,  instituted  an  action 
of  trespass  for  an  assault  and  battery, 
against  the  defendant,  under  the  name  of 
Jesse  Jeffries.  The  defendant  filed  a  plea  in 
abatement,  alleging  misnomer  of  the  plaintiff 
in  the  petition.  To  this  plea  the  plaintiff 
filed  a  demurrer,  which  was  sustained.  On 
appeal  the  court  said:  "The  only  question 
for  the  consideration  of  this  court,  relates  to 
the  decision  on  the  demurrer  to  the  plea  in 
abatement.  We  think  the  court  erred  in 
sustaining  the  demurrer  to  that  plea.  We 
do  not  think  that  Jeffcry  and  Jeffries  are  the 
same  name.  They  are  differently  spelt,  and 
clearly  cannot  be  said  to  l>o  idem  sonans. 
The  judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  permit  the 
defendant  in  error  to  reply  to  the  plea  of 
misnomer,  if  he  shall  apply  for  leave  to  do 
so,  and  on  his  failure,  then  to  give  judgment 
in  accordance  with  the  plea  in  abatement." 

In  Semon  v.  Hill,  7  Ark.  70,  it  appeared 
that  Henry  E.  D.  Semon  executed  a  note. 
In  the  declaration  in  a  suit  therein  the  name 
of  Semon  was  stated  as  "E.  D.  Seraona."  The 
court  held  that  the  doctHne  of  idem  sonans 
did   not  apply  and  that  the  variance  was 


fatal,  Baying:  "The  next  question  is  whether 
the  declaration  correctly  describes  the  name 
of  Semen,  one  of  the  parties  to  the  contract 
It  is  contended  by  the  defendant  in  error  that 
the  addition  of  the  letter  'a'  to  the  word 
Semon  does  not  occasion  any  material  vari- 
tnoe.  In  all  cases  where  words  differ  in  the 
letters,  the  sound  is  the  criterion  by  which 
to  determine  their  identity.  That  the  party 
who  made  the  contract  and  the  one  sued  are 
different  as  respects  the  letters  composing 
their  respective  names  is  too  clear  to  admit 
of  a  doubt.  The  question  then  to  be  deter- 
mined is  whether  they  are  the  same  in  sound. 
If  the  final  's'  in  our  language  were  wholly 
silent  as  is  the  case  in  many  others,  there 
would  be  much  force  in  the  argument,  but 
such  is  not  the  fact,  but  on  the  contrary  its 
sound  is  as  full  and  as  distinct  as  that  of  any 
other  letter  preceding  it.  If  instead  of  the 
final  's'  alone  the  pleader  had  added  'ds,*  the 
sound  would  have  been  the  same,  and  we  pre- 
sume it  would  not  be  urged  for  an  instant 
that  the  addition  of  those  two  letters  would 
not  have  caused  a  sound  totally  different 
from  the  name  as  contained  in  the  contract 
entered  by  the  parties.  We  think  it  clear 
therefore  that  there  is  a  manifest  variance 
in  this  particular  between  the  instrument  as 
described  in  the  declaration  and  the  one  given 
on  oyer,  and  for  this  cause  the  judgment  ol 
the  circuit  court  ought  to  be  reversed." 
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was  no  fraudulent  or  other  wrongful  intent 

to  deceive  or  defraud. 

Misstatement  by  Releasee's  Fliysieiaii. 

Plaintiff  was  injured  while  a  passenger  on 
one  of  defendant's  trains.  Soon  thereafter 
defendant's  physician  made  a  physical  exami- 
nation of  plaintiff's  person,  and,  to  induce  or 
cause  him  to  act  thereon,  represented  that  he 
had  suffered  no  serious  injury,  had  no  broken 
bones,  and  would  recover  in  the  course  of 
two  or  three  weeks.  It  is  held  that  the  repre- 
sentations were  material,  plaintiff  had  the 
right  to  rely  thereon  in  effecting  a  settlement 
with  defendant,  and^slnce  the  representations 
were  untrue  in  fact,  though  the  falsity  was 
not  known  to  the  physician  at  the  time,  and 
were  not  made  with  intent  to  deceive,  plain- 
tiff had  the  right  to  rescind  the  settlement. 
Such  facts  constitute  fraud  in  law. 

[See  note  at  end  of  this  case.] 

Expert   Evidence   —   Instrnotions    Ap« 
proved. 

The  instructions  of  the  trial  court  upon  the 
question  of  expert  opinion  evidence  held  not 
prejudicial  to  the  rights  of  defendant. 

(Syllabus  by  court.) 
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CHICAGO,  MII.WA17KEE  AHD  ST. 
PAin.  RAILWAY  COMPANY. 

Minnesota  Supreme  Court — January  28,  1916. 

132  Minn.  181  i  166  if.  TF.  261. 


Terdiet  and  Findings  —  Submitting 
Special  Isenes  —  Dieoretion  of  Conrt. 

The  matter  of  submitting  special  issues 
to  a  jury  in  an  action  at  law  rests  in  tlie 
round  discretion  of  the  trial  court;  and  the 
discretion  extends  also  to  the  form  and  sub- 
stance of  the  special  issues  so  submitted. 
There  was  no  abuse  of  the  discretion  in  this 
ease. 

Release  —  AToidanee  for  Misrepreeen* 
tationa  —  Statement  Not  Intention* 
aUy  False. 

A  settlement  and  release  of  a  cause  of  ae< 
tion,  induced  and  procured  by  false  represen- 
tations of  material  facts,  the  falsity  of  which 
was  unknown  to  the  person  making  them, 
may  be  rescinded  and  avoided,  though  there 


Appeal  from  District  CJourt,  Blue  Earth 
county:     COM STOCK,  Judge. 

Action  by  W.  H.  Jacobson,  plaintiff,  against 
Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

0.  J.  Laurinch  and  JVehhcr  d  Lees  for 
appellant. 

S,  B.  Wilson,  J,  W.  Schmiit  and  H.  L, 
Bchmitt  for  respondent. 

[182]  Browit,  C.  J.— Action  for  personal 
injuries  in  which  plaintiff  had  a  verdict  and 
defendant  appealed  from  an  order  denying  a 
new  trial. 

Plaintiff  was  a  passenger  upon  one  of  de- 
fendant's accommodation  trains  running  be- 
tween Wells  and  Mankato.  The  train  was 
wrecked  and  plaintiff  was  injured.  The  acci- 
dent occurred  on  July  5,  1913,  and  plaintilf 
was  removed  to  a  hospital  at  Mankato,  wher€ 
he  was  given  treatment  by  the  defendant's 
local  physician.  On  July  7,  two  days  after 
the  injury  and  when  plaintiff  was  still  at  the 
hospital,  a  claim  agent  representing  defend- 
ant called  upon  him  and  effected  a  settlement, 
paying  to  plaintiff  in  full  for  hifl  injuries 
$160.  Plaintiff  signed  and  delivered  the 
usual  formal  release.  It  was  represented  to 
him  at  the  time  of  the  settlement  by  the 
company  physician,  and  also  by  the  claim 
agent,  that  his  injuries  were  not  serious  and 
that  he  would  fully  recover  within  three  or 
four  weeks.  Within  a  few  days  thereafter 
plaintiff  left  the  hospital  and  returned  to  his 
home  at  Mapleton,  some  25  miles  from  Man- 
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kato.  It  appears  that  he  was  unahle  to  walk 
unassisted  and  defendant's  physician  supplied 
him  with  a  pair  of  crutches.  He  thereafter 
occasionally  returned  to  Mankato  for  further 
treatment,  but,  not  recovering  as  rapidly  as 
represented  by  the  physician,  he  applied,  on 
August  4,  to  other  physicians  for  relief.  A 
thorough  examination  was  made,  an  X-ray 
photograph  taken  of  his  back  and  hips,  and 
the  new  physicians  discovered  what  they 
termed  an  impacted  fracture  of  the  neck  of 
the  femur  of  the  left  leg;  an  injury  to  the 
sacro-iliac  joint;  a  curv'ature  of  the  spine, 
and  a  shortening  of  one  of  the  legs.  There- 
upon he  brought  an  action  against  the  com- 
pany to  recover  for  his  injuries,  claiming  that 
the  settlement  and  release  were  [183]  obtained 
by  fraud.  That  action  was  transferred  to 
the  Federal  court  where,  after  trial,  it  was 
dismissed  without  prejudice,  and  thereupon 
plaintiff  brought  the  present  action,  join- 
ing therein  the  engineer  and  conductor  of 
the  train  as  parties  defendant.  When  the 
cause  was  called  for  trial  defendant  company 
conceded  liability  for  the  injuries  sustained 
by  plaintiff,  but  claimed  that  settlement 
therefor  had  been  made,  and  the  sole  issue 
litigated,  aside  from  the  nature  and  char- 
acter of  the  injuries  and  the  question  of  dam- 
ages, was  whether  the  release  was  obtained 
by  fraud.  The  action  was  dismissed  as  to  the 
individual  defendants. 

The  assignments  of  error  challenge  the 
ruling  of  the  court  in  refusing  to  submit  to 
the  jury  certain  special  questions  in  the  lan- 
guage and  form  requested  by  defendant,  and 
certain  of  its  instructions  and  refusals  to 
instruct  the  jury.  We  dispose  of  these  in 
their  order. 

1.  At  the  conclusion  of  the  trial,  counsel 
for  defendant  requested  the  court  to  submit 
to  the  jury  certain  special  questions  embody- 
ing the  issue  whether  either  the  claim  agent 
or  the  defendant's  physician  at  the  time  of 
the  settlement  made  any  false  and  fraudu- 
lent statements  as  to  the  character  of  plain- 
tiff's injuries  with  intent  to  deceive  and  de- 
fraud him,  and,  if  such  statements  were 
found  by  the  jury  to  have  been  made,  to 
indicate  what  they  were.  The  court  refused 
to  submit  the  question  in  the  form  presented, 
but  did  submit  two  distinct  questions,  em- 
bodying the  substance  of  those  presented  by 
defendant,  with  the  exception  that  the  intent 
to  deceive  was  eliminated,  and  the  jury  was 
not  required  to  state  what  the  false  state- 
ments were.  In  point  of  substance  the  special 
question  submitted  called  for  the  general  con- 
clusion whether  any  false  and  fraudulent 
statements  were  made  to  bring  about  the 
settlement.  The  contention  is  that,  though 
it  was  discretionary  with  the  court  to  submit 
or  not  submit  special  issues  to  the  jury 
(Morrow  v.  St.  Paul  City  R.  Co.  74  Minn. 


480,  77  N.  W.  303),  having  decided  to  sub- 
mit  them,  they  should  have  been  so  framed 
as  to  require  the  jury  to  state  in  their  an- 
swer the  facts  called  for  by  the  questions 
proposed  by  defendant.  And  that,  since  the 
questions  in  fact  submitted  called  only  for 
the  general  conclusions  of  the  jury,  there  was 
an  abuse  of  discretion  entitling  defendant  to 
a  new  trial.  In  this  we  do  not  concur.  As 
conceded  by  counsel  the  question  whether 
special  issues  shall  be  submitted  to  a  jury  in 
a  case  of  this  kind  rests  wholly  in  the  discre- 
tion of  the  court.  The  matter  so  resting  with 
[184]  the  trial  court,  it  necessarily  follows 
that  the  form  of  the  question  or  issue  to  bo 
so  submitted  rests  also  in  its  discretion,  in 
the  exercise  of  which  in  this  case  we  discover 
no  substantial  reason  for  serious  criticism. 
11  Enc.  PI.  &  Pr.  667.  Decisions  from  courts 
of  those  states  where  by  statute  special 
issues  are  required  to  be  submitted  to  the 
jury  are  not  in  point. 

2.  Defendant  requested  the  court  to  charge 
the  jury  that  fraud  and  intention  to  deceive 
were  necessary  ingredients  of  plaintiff's  cause 
of  action  insofar  as  the  validity  of  the  release 
was  concerned,  and  that  unless  the  jury  found 
that  the  statements  made  to  plaintiff  at  the 
time  of  the  settlement,  by  the  physician  and 
claim  agent,  as  to  the  nature  and  character 
of  plaintiff's  injuries,  were  made  with  a 
knowledge  of  their  falsity  and  with  intent  to 
deceive  plaintiff,  the  release  could  not  be  set 
aside  and  plaintiff  must  fail  in  the  action. 
The  court  refused  to  so  instruct,  and  it  may 
be  conceded  that  the  general  charge  did  not 
include  the  element  of  intentional  deception. 

The  physician  of  the  company  testified  that 
soon  after  plaintiff  was  taken  to  the  hospital 
he  made  a  careful  examination  of  his  body 
wit^  a  view  of  determining  the  nature  and 
character  of  his  injuries,  as  a  result  of  which 
he  found  no  broken  bones,  and  that  the  only 
injury  suffered  by  plaintiff  was  in  the  form 
of  bruises,  from  which  he  would  socm  recover. 
At  the  time  of  the  accident  plaintiff  was 
seated  in  the  accommodation  coach  of  the 
train;  this  was  derailed,  and  for  some  dis- 
tance passed  over  the  crossties,  and  violently 
bumped  up  and  down  until  it  came  to  a  stop. 
Whatever  injuries  plaintiff  received  came 
from  this  violent  bumping  as  the  car  passed 
over  the  ties.  A  fellow  passenger  received  a 
dislocated  ankle.  The  theory  of  plaintiflTs 
case  was  that  this  violence  resulted  in  an 
impacted  fracture  of  the  femur,  and  disloca- 
tion of  the  sacro-iliac  joint.  The  company's 
physician  did  not  discover  either  injury,  if 
either  existed,  by  his  examination.  He  ad- 
vised the  claim  agent  that  plaintiff  had  no 
serious  injury,  and  plaintiff  testified  that  he 
stated  to  him  at  the  time  he  introduced  the 
claim  agent :  "He  told  me  I  was  just  bruised 
a  little,  and  that  I  wonld  be  well  in  ten  days 


or  two  weeks    •    •    . 

to  work;  that  I  did  not  have  any  broken 
bones,  and  that  I  had  better  go  ahead  and 
settle."  The  physician  denied  having  advised 
plaintiff  to  go  ahead  and  settle  with  the 
claim  agent,  though  he  admitted  that  he 
stated  [185]  to  plaintiff  that  he  had  no 
broken  bones,  had  been  bruised  only  and 
would  be  well  and  able  to  go  to  work  in  two 
or  three  weeks.  The  same  representations 
were  made  by  the  claim  agent.  Plaintiff  fur- 
ther testified  that  in  making  the  settlement 
be  relied  upon  such  statements  and  represen- 
tations, and  believed  the  same  to  be  true,  and 
the  record  will  not  justify  the  conclusion  that 
he  was  chargeable  with  negligence  in  acting 
thereon. 

Defendant's  contention  is  that,  to  entitle 
plaintiff  to  rescind  the  release,  it  was  incum- 
bent upon  him  to  show  that  he  was  induced 
to  execute  it  by  the  intentional  deception  of 
the  physician  and  claim  agent,  and  that  the 
court  erred  in  not  so  charging  the  jury.  We 
do  not  sustain  the  point.  It  may  be  conceded 
that  an  essential  element  of  the  old  common- 
law  action  of  deceit  is  intentional  fraud  and 
deception,  and  that  as  a  general  rule  no  re- 
covery can  be  had  in  such  an  action  where 
intentional  deception  does  not  appear.  And 
there  are  many  authorities  holding  to  a  strict 
application  of  the  rule,  and  as  requiring  an 
affirmative  showing  of  an  intent  to  defraud 
and  deceive  in  all  cases  where  relief  is  sought 
on  the  ground  of  fraudulent  representations. 
As  thus  strictly  applied  much  injustice  has 
resulted,  and  the  courts  have  engrafted  upon 
the  rule  modifications  and  qualifications,  and 
the  present  trend  of  judicial  opinion  does  not 
require  in  all  cases  a  showing  of  an  evil  in- 
tent. The  injury  suffered  by  the  defrauded 
party  may  be  just  as  great,  whether  the 
fraud  was  intentional  or  unintentional.  So 
in  actions  the  result  of  which  places  the  par- 
ties in  statu  quo^  restoring  to  each  what  he 
parted  with,  equity  will  grant  relief  where 
the  representations  which  induced  and  brought 
about  the  contract  were  in  fact  false,  though 
made  in  good  faith;  the  additional  require- 
ment being  that  the  representations  must  ap- 
pear to  have  been  material,  not  mere  opinion, 
and  of  a  character  to  justify  reliance  thereon 
by  the  defrauded  party.  In  such  cases  the 
courts  grant  relief  either  upon  the  ground  of 
fraud  in  law,  sometimes  spoken  of  as  con- 
structive fraud,  or  mutual  mistake.  It  is  not 
material  whether  it  be  termed  fraud  in  law 
or  mistake;  the  result  is  the  same  in  either 
case..  The  rule  now  often  applied  is  tersely 
summed  up  by  the  Iowa  supreme  court  in 
the  statement  that  a  "party  cannot  falsely 
assert  a  fact  to  be  true  and  induce  another 
to  rely  upon  such  statement  to  his  prejudice, 
and  thereafter  hide  behind  a  claim  that  he 
did  not  know  it  was  false  at  the  time  he 
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t  and  capable  of  going      asserted  it."     £186]   Halgh  v.  White  Way 

Laundry  Co.  104  la.  143,  145  N.  W.  473,  50 


L.R.A.(N.8.)  1091.  The  rule  has  frequently 
been  stated  and  applied  in  our  former  deci- 
sions both  in  actions  for  a  rescission  of  the 
contract  and  where  the  alleged  fraud  has  been 
presented  as  defensive  matter.  1  Dunnell, 
Minn.  Dig.  §  3819;  Drake  v.  Fairmont  Drain 
Tile,  etc.  Co.  129  Minn.  145,  161  N.  W.  914; 
Brooks  V.  Hamilton,  15  Minn.  26;  Hedin  ▼. 
Minneapolis  Medical,  etc.  Institute,  62  Minn. 
146,  64  N.  W.  158,  35  L.R.A.  417,  54  Am. 
St.  Rep.  623;  Busterud  v.  Farrington,  36 
Minn.  320,  31  N.  W.  360.  It  was  held  in 
Bullitt  V.  Farrar,  42  Minn.  8,  43  N.  W.  566, 
6  Ii.R.A.  149,  18  Am.  St.  Rep.  485,  that  it 
is  a  fraud  for  one  to  make  an  unqualified 
representation  not  knowing  whether  it  is  true 
or  false,  and  that  an  unqualified  statement 
amounts  to  an  affirmation  as  of  one's  own 
knowledge.  Numerous  decisions  in  other 
states  support  the  same  doctrine.  14  Am.  & 
Eng.  Enc.  (2d  ed.)  94;  Holcomb  v.  Noble, 
69  Mich.  396,  37  N.  W.  497;  Johnson  v. 
Gulick,  46  Neb.  817,  65  N.  W.  883,  50  Am. 
St.  Rep.  629;  Pattison  v.  Seattle,  etc.  R.  Co. 
55  Wash.  625, 104  Pac.  825 ;  Carroll  v.  United 
Rys.  Co.  157  Mo.  App.  247,  137  S.  W.  303; 
Missouri,  etc.  R.  Co.  v.  Maples  (Tex.)  162 
S.  W.  426;  Kathan  v.  Comstock,  140  Wis. 
427,  122  N.  W.  1044,  28  L.R.A. (N.S.)  201, 
and  cases  cited  in  note.  In  the  case  at  bar 
the  physician  representing  defendant  made  a 
physical  examination  of  plaintiff  a  short 
time  after  the  accident;  upon  the  examina- 
tion so  made  he  represented  to  plaintiff  the 
facts  heretofore  stated,  which  were  repeated 
by  the  claim  agent.  The  jury  was  fully  jus- 
tified in  finding  the  representations  were  in 
fact  untrue,  though  not  intentionally  so,  and 
that  they  were  made  to  induce  a  settlement 
of  plaintifTs  claim  for  damages.  Plaintiff 
relied,  and  had  the  right  to  rely,  upon  the 
representations,  and  the  jury  properly  found 
that  he  was  induced  thereby  to  make  the  set- 
tlement and  sign  the  release.  This  brings 
the  case  within  the  rule  of  the  authorities 
cited.  The  representations,  aside  from  the 
statement  that  no  bones  were  broken,  were 
matters  of  substance  and  not  the  mere  opin- 
ion of  the.  physician.  Marplc  v.  Minneapolis, 
etc.  R.  Co.  115  Minn.  262, 132  N.  W.  333,  Ann. 
Cas.  1912D  1082.  The  trial  court  was  there- 
fore not  in  error  in  refusing  the  requested  in- 
structions that  an  intention  to  deceive  was 
an  essential  to  plaintiff's  right  to  recover, 
nor  was  there  error  in  the  refusal  of  the  re- 
quest to  the  effect  that  if  the  jury  found  that 
plaintiff  suffered  no  broken  bones  he  could 
not  recover. 

[187]  3.  Defendant  complains  of  certain  of 
the  instructions  of  the  court  relative  to  the 
expert  opinion  evidence.  While  the  court  un- 
necessarily extended  its  remarks  upon  this 
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subject  beyond  what  the  character  of  the  ex- 
perts or  nature  of  the  case  'would  seem  to 
have  justified,  yet  we  find  no  sufficient  reason 
for  holding  that  defendant  was  substantially 
prejudiced  thereby.  The  remarks  of  the  court 
were  general  and  applied  with  equal  force  to 
the  medical  experts  called  by  both  parties. 
The  case  would  perhaps  be  different  had  de- 
fendant produced  the  only  experts,  and  upon 
their  opinions  based  its  defense.  Plaintiff's 
case  rested  largely  upon  the  opinions  of  such 
experts  and  there  was,  as  usually  occurs  in 
such  a  case,  a  square  conflict  in  the  opinions 
of  those  called  by  plaintiff  and  those  called 
by  defendant.  And  when  the  court  said  to 
the  jury  that  they  were  not  to  accept  the 
opinions  of  such  witnesses,  based  upon  an 
assumed  state  of  facts,  and  not  upon  a  direct 
knowledge  of  the  facts,  "unless  it  comports 
and  agrees  with  your  common  sense  and  is 
consistent  with  the  facts  proven  in  the  case, 
as  such  facts  are  determined  by  you  from  a 
fair  preponderance  of  all  of  the  evidence  in 
the  case/'  the  court  went  no  further  in  point 
of  subst^ance  than  did  the  charge  of  the  court 
in  Moratzky  v.  Wirth,  74  Minn.  146,  76  N. 
W.  1032,  where  the  instructions  were  held 
not  error.  Plaintiff  was  injured  at  the  time 
the  train  upon  which  he  was  a  passenger  was 
wrecked,  and  of  this  there  is  no  controversy. 
The  nature  and  character  of  those  injuries 
presented  the  principal  inquiry  on  the  trial. 
The  physicians  called  to  treat  him  after  he 
left  the  hospital  and  the  care  of  defendant's 
physician  thoroughly  examined  him  a  month 
or  six  weeks  thereafter ;  took  an  X-ray  of  his 
hip  and  back,  and  discovered  what  they  de- 
clared was  an  impacted  fracture  of  the  femur, 
a  dislocation  of  the  sacro-iliac  joint,  and  a 
curvature  of  the  spine.  They  produced  the 
photograph  at  the  trial  and  pointed  out  the 
fracture,  and  expressed  the  opinion  that  all 
the  injuries  resulted  from  the  wreck.  After 
quitting  the  hospital  plaintiff  returned  to  his 
home  and  was  about  his  place  doing  such 
work  as  he  was  able  to  do  but  he  did  not 
recover,  and  there  was  at  the  trial  no  ques- 
tion but  that  he  is  now  permanently  crippled. 
Tlie  physicians  called  by  defendant  also  ex- 
amined plaintiff,  and  expressed  the  opinion 
that  the  injuries  complained  of  were  the  re- 
sult of  disease,  tubercular  in  character,  and 
not  the  result  of  the  wreck.  They  found  no 
evidence  of  an  impacted  fracture  of  the 
femur,  and  were  of  opinion  that  if  plaintiff 
[188]  suffered  such  a  fracture  he  could  not 
have  gone  about  his  work  on  the  farm;  that  it 
would  have  been  impossible  for  him  to  do  so. 
Plaintiff's  experts  did  not  agree  to  this,  and 
expressed  opinions  to  the  contrary.  Plaintiff 
had  for  some  time  prior  to  th^  accident  suf- 
fered from  some  ailment  in  his  left  side,  and 
an  operation  had  been  performed  to  locate 
the  trouble,  but  the  evidence  tends  to  show 


that  he  had  recovered  from  thai  operation 
before  receiving  the  injury  here  complained 
of.  During  the  time  he  was  suffering  from 
the  trouble  in  his  side,  in  walking  about  he 
favored  the  left  leg,  and  to  this  defendant's 
physicians  attributed  the  difficulty  with  his 
spine,  now  complained  of,  and  which  plain- 
tiff's experts  characterized  as  a  curvature. 
The  doctors  were  not  agreed  upon  this  ques- 
tion, defendant's  physician  described  it  as  a 
crooked  spine  brought  about  by  the  act  of 
plaintiff  in  favoring  his  left  leg  as  just  stated. 
But  we  need  not  pursue  the  .subject.  The 
testimony  of  the  different  physicians,  those 
called  by  both  parties,  was  opinion  evidence 
in  the  main,  and  it  was  for  the  jury  to 
accept  that  which  satisfied  them  of  the  true 
situation  as  disclosed  by  the  whole  evidence 
in  the  case.  Tlys  was  in  substance  what  the 
court  said  to  the  jury.  And  though  the 
court  in  some  respects  went  beyond  what  the 
case  required,  we  conclude  that  there  was  no 
substantial  prejudice  to  the  rights  of  de- 
fendant. 

4.  The  other  assignments  do  not  require 
extended  mention.  There  was  no  unreason- 
able delay  in  repudiating  the  settlement,  after 
discovery  of  the  fraud,  and  the  court  properly 
refused  to  instruct  as  requested  by  defendant. 
If  the  present  condition  of  plaintiff  resulted 
from  the  injuries  received  at  the  time  the 
train  was  wrecked,  a  question  of  fact^  the 
amount  awarded  by  the  jury  is  within  rea- 
sonable limits  and  not  excessive.  The  evi- 
dence upon  this  as  upon  all  other  issues  in 
the  case,  presented  questions  of  fact  and  we 
discover  no  sufficient  reason  for  disturbing 
the  verdict. 

Order  aflirmed. 


NOTE. 

Avoidaaoe  of  Release  of  Olalm  for  Per- 
sonal Injuries  on  Aoeonnt  of  Ids- 
statements  by  Physleiaa  ns  to  Nni 
of  Injuries. 

Statements  by  Physician  of  Keleasee; 

General  Rule,  358. 

Qualification  of  Rule,  361. 
Burden  of  Proof,  362. 


Statements  hy  Physician  of  Releasee, 

GsNEaAt  RXTLE. 

The  recent  cases  are  in  accord  with  the 
holding  in  Nelson  v.  Chicago,  etc.  R.  Co.  Ill 
Minn.  193,  20  Ann.  Caa.  748,  that  if  an  in- 
jured person  signs  a  release  relying  on  a 
false  statement  of  the  nature  and  extent  of 
his  injuries  made  by  a  physician  employed 
by  the  releasee  he  is  entitled  to  avoid  the 
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i-elease.  St.  Louis  R.  Go.  t.  Hambright,  87 
Ark.  614,  113  S.  W.  803;  St.  Louis,  etc.  By. 
JOo.  V.  Morgan,  115  Ark.  529,  171  S.  W.  1187; 
Tatman  v.  Philadelphia,  etc.  R.  Co.  (Del.) 
^  Atl.  716;  Haigh  v.  White  Way  Laundry 
•Co.  1C4  la,  143,  145  N.  W.  473,  60  L.R.A. 
(N.S.)  1091;  Ladd  v.  Chicago,  etc.  R.  Co. 
97  Kan.  543,  155  Pac.  943;  Bertha  t.  Begal 
Motor  Car  Co.  180  Mich.  51,  146  N.  W.  389; 
Smith  V.  Minneapolis  St  B.  Co.  132  Minn. 
51,  155  N.  W.  1046;  Carroll  v.  United  Bys. 
-Co.  157  Mo.  App.  247,  137  S.  W.  303 ;  Hardy 
V.  Manchester  St.  B.  Co.  77  N.  H.  21,  86 
Atl.  257;  Mclsaac  v.  McMurray,  77  N.  H. 
466,  93  Atl.  115,  L.B.A.1916B  769;  Lawton 
r.  Charleston,  etc  B.  Co.  91  S.  C.  332,  74 
^.  £.  750;  Ballenger  v.  Southern  B.  Co. 
(S.  C.)  90  S.  £.  1019;  Alenkowsky  t.  Texas, 
«tc  B.  Co.  (Tex.)  188  S.  W.  956.  And  see 
the  reported  case.  See  also  O'Brien  v.  Michi- 
gan Cent.  B.  Co.  19  Ont.  L.  Bep.  345,  14 
Ont.  W.  Bep.  581;  Meyer  ▼.  Haas,  126  Cal. 
^60,  58  Pac.  1042. 

Thus,  a  release  obtained  as  a  result  of  the 
plaintiff's  reliance  on  the  statements  of  the 
defendant's  physician  who  knew  or  should 
Jiave  known  that  the  injuries  were  permanent 
in  character  and  with  this  knowledge  in- 
formed the  plaintiff  that  she  would  soon  be 
well,  or  as  good  as  ever,  is  no  defense  to  a 
subsequent  action  for  the  injuries.  Carroll 
V.  United  Bys.  Co.  157  Mo.  App.  247,  137 
S.  W.  303,  wherein  the  court  said :  "It  needs 
no  citation  of  authorities  to  support  the 
proposition  that  a  release  executed  on  the 
faith  of  representations  or  beliefs  as  to  what 
will  happen  in  a  given  case,  representations 
•of  a  future  event,  or  a  future  happening,  are 
not  sufficient  to  avoid  the  release  when  ex- 
ecuted fairly.  The  fact  necessary  to  be 
proven,  is  the  statement  of  a  fact,  not  of  a 
mere  opinion ;  especially  is  it  not  to  be  based 
on  a  belief  or  opinion  on  something  that  is 
to  occur  in  the  future,  the  happening  of  which 
is  beyond  the  control  of  the  party  making 
the  representation.  If  all  that  was  in  this 
case  was  a  mere  statement  of  opinion  of  the 
doctor  as  to  the  probable  duration  of  the 
confinement  of  plaintiff  by  reason  of  her 
broken  limb,  there  would  be  no  substantial 
evidence  on  which  to  sustain  a  verdict  avoid- 
ing and  annulling  the  release.  There  is  evi- 
dence, however,  on  the  part  of  plaintiff,  and 
for  the  purposes  of  this  case  we  must  take 
it  as  though  it  stood  uncontradicted,  to  the 
effect  that  Dr.  Rowe  had  told  her  that  not- 
withstanding her  injury  she  would  be  as  well 
or  as  good  as  ever;  that  her  leg  would  be  as 
good  as  ever.  Under  the  certain  facts  of  this 
case,  that  could  mean  nothing  but  that  there 
would  be  no  shortening  of  the  limb,  no  crip- 
pled condition,  no  permanent  disability. 
That  the  injury  she  suffered  resulted  in  an 
impacted  fracture  is  not  disputed.     Nor  is 


there  any  .  question  but  •  l^hat  an  impacted 
fracture  of  this  bone  almost  inevitably  re- 
sults in  a  shortening  of  the  liinb.  Elnowing 
the  fact  of  an  impacted  fracture,  it  must  be 
assumed  that  Dr.  Bowe,  granting  that  he  was 
a  competent  surgeon,  knew  that  that  would 
have  resulted  in  a  shortening  of  this  limb,  as 
it  did  here,  and  that  it  was  impossible  for 
this  plaintiJOT  ever  to  become  as  well  as  ever, 
as  good  as  ever,  or  as  able  to  attend  to  her 
business  as  she  had  been  before  receiving  the 
injury.  If,  therefore.  Dr.  Bowe,  in  effect, 
told  plaintiff  that  she  would  suffer  no  per- 
manent disability  or  impairment  of  the  use 
of  her  limb,  and  made  that  statement  as  of 
one  of  fact  and  not  mere  opinion,  and  made 
it  with  a  knowledge  of  her  condition  which 
he  had  or  ought  to  have  had,  and  made  it 
with  the  intention  of  influencing  plaintiff  in 
her  action  in  settling  with  the  company, 
plaintiff  is  not  bound  by  the  release." 

In  Haigh  v.  White  Way  Laundry  Co.  164 
la.  143,  145  N.  W.  473,  50  L.ILA.(N.S.)  1091, 
an  action  for  personal  injuries,  it  appeared 
that  prior  to  the  action  the  plaintiff  for  a 
small  consideration  was  induced  to  execute  a 
release  of  her  right,  owing  to  her  reliance  on 
the  statements  of  the  defendant's  physician 
that  her  injuries  were  trifling  when  in  fact 
they  proved  to  be  otherwise.  In  affirming  a 
judgment  for  the  plaintiff  it  was  said:-  "That 
the  plaintiff's  hand  was  injured,  and  that 
this  was  manifest  and  known  to  her,  must 
be  conceded.  This  independent  fact  was  as 
well  known  to  her  as  to  the  company.  The 
length  of  time  that  would  be  required  to  heal 
was  largely  a  matter  of  speculation,  of  opin- 
ion, based  upon  conditions  then  existing.  An 
honest  opinion  given  upon  this  matter  could 
not  constitute  a  fraiid.  The  mere  opinion, 
therefore,  as  to  the  time  when  she  would 
recover  from  the  injuries,  standing  alone, 
does  not  have  the. effect  of  avoiding  the  re- 
lease relied  upon.  But  in  this  case  more  than 
an  opinion  was  given  to  induce  settlement. 
Substantive  facts  were  stated  as  a  basis  of 
the  opinion,  to  wit,  that  the  injuries  were 
trifling;  that  the  tendons  of  the  hand  were 
not  injured.  These  are  the  assertions  of  dis- 
tinct facts  which  had  relation  to,  and  direct 
bearing  upon,  the  extent  of  the  defendant's 
liability  to  the  plaintiff;  statements  which, 
if  true,  tended  to  create  in  the  mind  of  the 
plaintiff  the  impression  'that  she  would  en- 
tirely recover  therefrom  and  her  hand  would 
be  as  well  as  ever.'  A  'misrepresentation'  is 
that  whioh,  if  aceepted,  leads  the  mind  to  an 
apprehension  of  a  condition  otiier  and  dif- 
ferent from  that  which  exists.  Colloquially, 
it  is  understood  to  mean  a  statement  made 
to  deceive  or  mislead.  Any  statement  made 
of  a  substantive  fact,  material  to  the  proper 
understanding  and  a  fair  adjustment  of  the 
matter  in  hand«  made  with  intent  to  deceive 
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or  mislead,  and  thereby  secure  an  undue  ad- 
vantage, involves  the  element  of  fraud,  and 
fraud  vitiates  all  contracts.  .  .  .  It  is 
immaterial  whether  or  not  the  company,  by 
its  agent,  kn.ew  or  did  not  know,  whether  the 
tendons  of  the  plaintiff's  hand  were  in  fact 
injured,  for  the  reason  that  the  defendant, 
through  its  agent,  asserted  it  as  a  fact  (and 
it  was  a  material  fact),  for  the  purpose  (and 
there  could  be  no  other  purpose)  of  inducing 
the  plaintiff  to  believe  it  was  true,  and  that 
her  injuries  were  trifling;  that  she  would 
soon  recover;  that  her  damages  were  slight. 
The  immateriality  of  the  knowledge  of  the 
defendant  of  the  truth  or  falsity  of  its  state- 
ment becomes  more  apparent  when  it  is  shown 
that  it  was  deliberately  and  intentionally 
made  to  secure  an  undue  advantage,  and  that 
plaintiff  believed  the  statement  to  be  true, 
and,  in  such  belief,  was  led  into  the  execution 
of  the  release  relied  upon.  The  fraud  con- 
sists in  asserting  that  to  be  true;  which  was 
not  true  whicli  the  defendant  did  not  know  to 
be  true;  made  with  a  wrongful  purpose,  and 
resulting  in  injury  to  the  plaintiff." 

In  Tatman  v.  Philadelphia,  etc.  R.  Co. 
(Del.)  85  Atl.  716,  it  appeared  that  a  release 
was  given  for  personal  injuries,  both  releasor 
and  releasee  believing  that  the  injuries  were 
of  a  certain  kind,  while  in  fact  they  were  not 
only  more  serious  in  extent,  but  different  in 
kind.  It  also  appeared  that  there  was  no 
bad  faith  on  the  part  of  the  releasee's  physi- 
cian, but  rather  a  mistake  in  the  diagnosis. 
Thereafter  the  plaintiff  was  informed  by  a 
specialist  that  the  injuries  were  different  and 
more  serious  than  was  believed  at  the  time 
of  the  release.  In  a  bill  to  enjoin  the  de- 
fendant froin  pleading  the  release  in  an  ac- 
tion at  law,  it  was  said  in  granting  the  re- 
lief: "In  the  absence  of  fraud  or  mistake, 
an  executed  agreement  of  settlement  of  an 
unliquidated  or  disputed  claim  constitutes  as 
conclusive  and  as  effectual  an  estoppel  against 
the  parties  to  the  compromise  from  again 
litigating  the  claim  thus  settled  as  the  final 
judgment  of  a  court  of  competent  jurisdic- 
tion, to  the  effect  that  the  rights  of  the  par- 
ties are  as  they  are  set  forth  in  the  agree- 
ment; and  such  a  contract  is  always  upheld 
by  the  courts.  .  .  .  Nor  will  such  agree- 
ments be  lightly  disturbed  upon  confused,  con- 
flicting, or  uncertain  evidence  of  fraud  or 
mistake.  The  burden  is  always  upon  the  as- 
sailant of  the  contract  to  establish  the  vice 
which  he  alleges  induced  it.  .  .  .  *  Again, 
it  is  not  every  mistake  that  will  lav  the 
foundation  for  the  rescission  of  an  agreement. 
That  foundation  can  be  laid  only  by  a  mistake 
of  a  past  or  present  fact  material  to  the 
agreement.  Such  an  effect  cannot  be  pro- 
duced by  a  mistake  in  prophecy  or  in  opinion 
or  by  a  mistake  in  belief  relative  to  an  uncer* 
tain  future  event.  A  mistake  as  to  the  future 
unknowable  effect  of  existing  facts,  a  mistake 


as  to  the  future  uncertain  duration  of  a 
known  condition,  or  a  mistake  as  to  the 
future  effect  of  a  personal  injury,  cannot  have 
this  effect,  because  these  future  happenings 
are  not  facts,  and  in  the  nature  of  things 
are  not  capable  of  exact  knowledge;  and 
everyone  who  contracts  in  reliance  upon  opin- 
ions or  beliefs  concerning  them  knows  that 
these  opinions  and  beliefs  are  conjectural,  and 
maices  his  agreement  in  view  of  the  well- 
known  fact  that  they  may  turn  out  to  be 
mistaken,  and  assumes  the  chances  that  they 
will  do  so.  Hence,  where  parties  haye  know- 
ingly and  purposely  made  an  agreement  to 
compromise  and  settle  a  doubtful  claim, 
whose  character  and  extent  are  necessarily 
conditioned  by  future  contingent  events,  it  is 
no  ground  for  the  avoidance  of  the  contract 
that  the  events  happen  very  differently  from 
the  expectation,  opinion,  or  belief  of  one  or 
both  of  the  parties.'  ...  In  the  case 
before  this  court  there  was  an  entire  reliance 
on  the  physicians  of  the  railroad  company  in 
the  negotiations  for  the  settlement,  and  but 
for  their  statements  as  to  the  extent  of  the 
injury  it  is  but  fair  to  say  that  the  settle- 
ment would  not  have  been  made.  These  state- 
ments as  to  the  wound  were  untrue.  An 
innocent  misrepresentation  made  by  the  physi- 
cian of  the  release,  relied  on  by  both  the 
releasor  and  releasee,  as  to  the  kind  of  injury 
received  by  the  releasor,  may  be  effective  to 
avoid  a  release  induced  thereby." 

The  fact  that  the  statements  made  by  tht; 
releasee's  physician  as  to  the  character  of  the 
releasor's  injuries  are  not  intentionally  false, 
does  not  affect  the  right  of  the  latter  to  have 
the  release  set  aside  if  he  is  in  fact  misled 
bv  tho  statements  and  executes  the  release, 
believing  the  statements  to  be  true.  In  such 
a  case,  innocent  misrepresentations  may  as 
well  be  the  basis  of  relief  as  where  the  state- 
ments were  intentionally  false.  Haigh  v. 
White  Way  Laundry  Co.  164  la.  143,  145 
N.  W.  473,  50  L.R.A.(N.S.)  1091.  So  in 
Ballenger  v.  Southern  R.  Co.  ( S.  C. )  90  S.  £. 
1019,  wherein  it  appeared  that  the  plaintiff 
was  induced  to  grant  the  release  to  the  de- 
fendant by  reason  of  his  reliance  on  the  de- 
fendant's physician  as  to  his  physical  condi- 
tion, the  advice  being  erroneous  and  being 
due  to  his  failure  to  exercise  due  care  in 
ascertaining  tlie  actual  condition  of  the  in- 
juries, and  that  the  erroneous  advice  was 
the  direct  and  proximate  cause  of  the  signing 
of  the  release  by  the  plaintiff,  it  was  held  that 
it  was  error  for  the  court  to  direct  a  verdict 
for  the  defendant.  It  was  said  in  Smith  v. 
Minneapolis  R.  Co.  132  Minn.  51,  355  N.  W. 
1046,  that  where  a  physician  makes  a  mistake 
as  to  the  nature  and  extent  of  the  injuries 
and  for  some  reason  overlooks  a  substantial 
injury  and  this  error  is  shared  by  both  the- 
parties  to  the  settlement,  so  that  it  does  not 
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and  cannot  be  said  to  enter  into  considera- 
tion at  all  when  the  matter  is  adjusted,  the 
terms  of  the  release  may  be  said  not  to  have 
covered  it,  and  the  party  may  be  relieved 
against  it  and  is  not  bound  by  its  terms.  See 
also  Tatman  v.  Philadelphia,  etc.  R.  Co. 
(Del.)   85  Atl.  716. 

A  release  will  be  set  aside  where  it  was 
procured  and  induced  by  the  misstatements 
of^  the  plaintiffs  family  physician  who  was 
also  in  the  employ  of  the  defendant  company. 
Lawton  v.  Charleston,  etc.  R.  Co.  91  S.  C.  332, 
74  S.  E.  750.  And  the  same  is  true  where  it 
appears  that  an  agent  of  the  releasee  made  a 
statement  that  the  attending  physician  ex- 
pressed an  opinion  that  the  plaint i£f  would 
soon  recover,  when  in  fact  his  injuries  were 
of  a  more  permanent  diaracter.  Owens  v. 
Xorwood-White  Coal  Co.  (la.)  133  N.  W.  716. 

A  statement  by  the  defendant's  physician 
that  the  plaintiff's  limb  was  in  good  condi- 
tion and  that  the  fracture  had  united,  is  a 
positive  statement  of  an  existing  fact  which, 
when  proven  to  be  untrue,  will  justify  tho 
avoidance  of  a  release  of  damages,  which  was 
entered  into  between  the  parties  in  reliance 
on  the  statements.  Alenkowsky  v.  Texas,  etc. 
R.  Co.  (Tex.)  188  S.  W.  95G. 

Fraudulent  representations  of  the  defend- 
ant's claim  agent  to  the  effect  that  the  plain- 
tiff's attendiofg  physician  said  that  "he  would 
be  well  and  able  to  go  to  work  in  three 
weeks"  have  been  held  to  be  sufficient  to  avoid 
the  release.  Marple  v.  Minneapolis,  etc.  R. 
Co.  115  Minn.  262,  Ann.  Cas.  19121>  1082,  132 
X.  W.  333.  And  so  in  Smith  v.  Rhode  Island 
Co.  39  R.  I.  146,  98  Atl.  1,  wherein  it  ap- 
peared that  the  plaintiff  was  induced  to  sign 
a  release  in  reliance  on  representations  made 
tc  him  by  the  defendant's  agent,  to  the  effect 
that  the  plaintiff's  physician  had  stated  to 
him  that  he  would  be  out  and  at  work  in  two 
weeks,  which  was  thereafter  denied  by  the 
physician,  there  was  held  to  be  sufficient 
fraud  to  set  aside  the  release  so  obtained. 
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The  mere  expression  of  an  opinion  by  a 
physician  in  attendance  and  in  the  employ 
of  the  releasee,  as  to  the  releasor's  early  re- 
covery, which  proves  to  be  inaccurate,  will 
afford  no  reason  for  avoiding  and  setting 
aside  a  release  entered  into  by  the  parties. 
Xason  V.  Chicago,  etc.  R.  Co.  140  la.  633,  118 
X.  W.  751,  wherein  it  was  said:  "In  the 
absence  of  some  fact  or  circumstances  justi- 
fying the  conclusion  that  they  were  fraudu- 
lently made  to  deceive  or  mislead  the  injured 
man  as  to  his  real  condition,  and  thus  aid 
the  appellant  in  obtaining  an  advantageous 
settlement  with  him,  the  fact  that  he  relied 
thereon  in  executing  the  release  affords  no 
ground  in  law  for  avoiding  its  effect.     We 


must  not  be  luider stood  as  holding  that  ex- 
pressions of  professional  opinion  by  a  sur- 
geon in  the  employment  of  a  party  charged 
with  responsibility  for  a  personal  injury, 
when  made  to  the  injured  person  for  the  pur- 
pose of  inducing  a  settlement  of  his  claim 
for  damages,  may  not  constitute  fraud  and 
false  representations,  but  we  do  hold  that  to 
justify  the  conclusion  of  fraud  something 
more  must  be  shown  than  that  the  opinion 
or  representation  has  been  proved  incorrect." 
See  to  the  same  effect  Seymour  v.  Chicago, 
etc.  R.  Co.  (la.)  164  N.  W.*352;  El  Paso,  etc. 
Co.  v.  Kramer  (Tex.)  141  S.  W.  122. 

In  Kilmartin  v.  Chicago,  etc.  R.  Co.  137 
la.  64,  114  N.  W.  522,  wherein  the  only 
fraudulent  representation  which  the  plaintiff 
relied  on  in  order  to  avoid  a  prior  release 
was  that  of  the  physician  who  called  to  at- 
tend her,  who  stated  that  her  injuries  were 
superficial  and  that  she  would  fully  recover 
therefrom  in  ten  days,  whereas  in  fact  she 
suffered  more  than  two  months,  the  court 
said:  '^t  seems  that  in  general  representa- 
tions as  to  how  soon  the  injuries  will  be 
cured  are  so  much  a  matter  of  opinion  that 
a  statement  with  reference  thereto  is  not 
shown  to  be  fraudulent  by  the  mere  fact 
that  recovery  does  not  result  so  soon  as  an- 
ticipated. Homuth  V.  Metropolitan  St.  R. 
Co.  129  Mo.  629,  31  S.  W.  903;  Doty  v.  Chi- 
cago, etc.  R.  Co.  49  Minn.  499,  52  N.  W.  135. 
If  the  statement  to  induce  the  Efettlement  is 
that  the  injuries  are  trivial  and  temporary, 
and  such  representation  is  fraudulent,  the 
settlement  may  be  disregarded.  Hirschfeld  v. 
London,  etc.  R.  Co.  2  Q.  B.  D.  (Eng.)  ]. 
And  we  may  concede  for  the  purposes  of  this 
case,  at  least,  that  the  physician  called  by 
the  station  agent  to  treat  the  plaintiff  at 
Monmouth  was  defendant's  representative  in 
such  sense  that  any  false  or  fraudulent  rep- 
resentationa  .made  by  him  to  plaintiff  as  to 
the  nature  of  her  injuries  were  the  false  and 
fraudulent  representations  of  the  defendant. 
The  difficulty  is  that  the  statements  of  the 
physician  and  of  the  defendant's  olaim  agent 
are  not  shown  to  have  been  either  false  or 
fraudulent.  Tliere  is  not  the  slightest  indica- 
tion in  the  evidence  that  what  the  physician 
said  to  plaintiff  was  with  a  fraudulent  pur- 
pose of  enabling  the  claim  agent  to  subse- 
quently effect  a  settlement  on  the  false  as- 
sumption that  the  plaintiff's  bums  would  be 
cured  in  ten  days.  .  .  .  There  is  no  indi- 
cation in  plaintiff's  evidence  that  her  wounds 
would  not  have  been  completely  healed  within 
ten  days  had  they  been  properly  treated. 
The  mere  fact  therefore  that  plaintiff's  in- 
juries were  not  in  fact  healed  within  ten  days 
does  not  tend  to  show  that  the  statement  of 
the  physician  that  he  thought  they  would 
probably  be  healed  within  that  time,  coupled 
with  the  injunction  to  have  them  again  treat- 
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ed  by  a  physician  on  reaching  Dubuque,  was 
false  and  fraudulent,  nor  that  the  settlement 
made  by  the  claim  agent  on  the  assumption 
that  they  were  temporary  in  character  was 
procured  by  fraud/* 

It  was  said  in  Hanunond  v.  Louisville  R. 
Co.  170  Ky.  357,  185  S.  W.  1129,  that  fraud 
cannot  be  predicated  on  a  failure  on  the  part 
of  a  physician  to  discover  that  which  he  has 
no  means  of  discovering.  "We,  therefore," 
said  the  court,  "conclude  that  a  physician 
who  gives  an  honest  opinion  in  regard  to  the 
condition  of  a  patient,  based  upon  all  the 
facts  which  are  brought  to  his  attention,  and 
which  ordinary  care  would  reveal,  cannot  be 
said  to  have  fraudulently  misrepresented  the 
condition  of  the  patient  merely  because,  with- 
out any  facts  on  which  to  base  an  opinion, 
he  failed  to  predict  that  the  patient  would 
have  appendicitis.  In  our  opinion,  the  facts 
relied  on  are  not  sufficient  to  show  that  the 
release  was  obtained  by  fraud."  And  to  the 
same  effect  see  Fitzpatrick  v.  Chicago,  etc. 
R.  Co.  121  Minn.  370,  141  N.  W.  485. 

In  the  absence  of  a  positive  and  affirmative 
representation  as  to  the  nature  of  the  in- 
juries by  the  releasee's  physician,  a  release 
will  not  be  set  aside.  Thus  where  the  de- 
fendant company's  surgeon  consented  to  the 
plaintiff  leaving  the  hospital  maintained  byi 
the  defendant  at  the  plaintiff's  own  request, 
he  signing  a  statement  that  he  assumed  all 
risk  in  leaving  the  hospital  before  his  woundu 
were  healed,  the  consent  was  held  not  to  be 
sufficient  as  the  basis  of  a  charge  of  untrue 
representation  concerning  the  state  of  his 
injury.  Francis  v.  St.  Louis,  etc.  R.  Co.  102 
Ark.  616,  145  S.  W.  534. 

Burden  of  Proof, 

The  burden  is  on  the  plaintiff  to  prove  the 
falsity  of  the  physician's  statement  and  its 
materiality  by  sufficient  evidence,  at  least, 
to  overcome  the  presumption  that  the  lan- 
guage of  the  release  expresses  the  intention 
of  the  parties.  Mclsaae  t.  McMurray,  77 
N.  H.  466,  476,  93  Atl.  116. 

To  justify  in  annulling  a  release  it  is  in- 
sufficient to  show  merely  that  it  was  procured 
by  the  misrepresentation  of  the  defendant's 
physician.  It  is  neeessary  to  show  that  the 
plaintiff  relied  on  the  statement  of  the  physi- 
cian and  was  thereby  induced  to  sign  the 
release.  Odrowski  ▼.  Swift^  99  Kan.  163,  162 
Pac.  268. 


Omr  OF  ALEXANBRIA  ET  AX. 

V. 

POLICE  JUBY  OF  RAPIDES  PARISK 

ET  AX. 

Louisiana  Supreme  Court^May  13,  1916. 

139  La.  685;  11  So.  928, 

Appeal  and  Error  ^  Persona  EntitloA 
to  Appeal  ^  Third  Pereons. 

An  appeal  by  third  persons  from  a  judg- 
ment annulling  an  election  on  the  prohibition 
question  will  be  dismissed  where  appellants 
do  not  allege  and  prove  a  direct  pecuniary 
interest  in  tlie  suit.  A  future,  contingent, 
and  speculative  interest  confers  no  right  of 
action  or  of  appeal. 

[See  note  at  end  of  this  case.] 

Hearing   of   Appeal   — >   Preferonoo   on. 
Docket  —  Pnblio  Interest  InvolTod* 

The  appeal  of  citizens  and  taxpayers  of  a 
parish  from  judgment  annulling,  at  suit  of  a 
city,  an  election  voting  prohibition  in  the 
parish,  involves  a  public  interest,  entitling  it 
to  be  transferred  to  the  preference  docket. 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides:     Andrews,  Judge. 

Action  by  City  of  Alexandria  et  al.,  plain- 
tiffs, against  Police  Jury  of  Rapides  Parish 
et  al.,  defendants.  Judgment  for  plaintiffs. 
Certain  third  parties  appeal.  On  motions  to- 
remove  from  preference  docket,  and  to  dis- 
miss appeal.  The  facts  are  stated  in  the 
opinion.     Motion  to  bbtubn  case  to  obdv- 

NABT  DOCKET  DENIED.     APPEAL  DISMISSED. 

BlackfHcn,  Overton  d  Daiokins  for  plain- 
tiffs. 

White,  Holloman  d  White  for  defendants. 

On  Motion  to  Remove  fbom  Pbetebbncb 

Docket. 

[636]  PsovosTT,  J. — On  the  ex  parte  appli- 
cation of  the  appellants,  this  case  was  or- 
dered to  be  transferred  to  the  preference- 
docket,  as  involving  a  public  interest,  under 
section  3  of  rule  10  (67  South,  ix).  Appellees 
now  move  that  said  order  be  rescinded,  and, 
in  the  alternative,  ask  that  a  motion  which 
has  been  filed  to  dismiss  the  appeal  be  heard 
and  disposed  of  in  advance  of  the  merits,  in 
view  of  the  very  great  probability  of  the 
said  motion  having  to  be  sustained. 

The  facts  are  that,  prohibition  having  been 
voted  in  the  parish  of  Rapides  at  an  election 
held  tmder  the  auspices  of  the  police  jury, 
the  city  of  Alexandria  filed  this  suit  to  con- 
test the  election,  and  obtained  judgment,  and 
the  police  jury,  by  formal  resolution,  ac- 
quiesced in  the  judgment;  and  the  appellants 
[637]  then  took  the  present  appeal,  alleging 
themselves  to  be  citizens,  property  owners,, 
and  taxpayers  of  the  parish  of  Rapidea,  and 
to  have  an  interest  as  such  in  the  mainte- 
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ance  of  prohibition  in  said  parish  because 
thereby  the  property  values  and  the  public 
reyenues  will  be  increased,  taxation  and  crim- 
inal expenses  reduced,  desirable  immigration 
promoted,  and  they  themselves  vrill  be  pro- 
cured "the  gratification  of  an  intellectual  en- 
payment  of  religion,  morality,  and  taste  ;'^ 
and  aUeging,  further,  that  they  have  an  in- 
terest as  voters  in  seeing  that  the  result  of 
the  said  election  be  passed  on  by  this  court; 
and  alleging,  further,  that  they  and  a  large 
number  of  other  citizens,  voters,  and  taxpay- 
ers of  said  parish  have  organized  themselves 
into  an  Anti-Saloon  League,  and  that  they 
desire  to  appeal  in  the  further  quality  of 
members  and  officers  of  this  league,  the  object 
of  whos&  organization  is  to  promote  temper- 
ance and  oppose  intemperance. 

The  grounds  of  the  motion  are  as  follows: 

"That  said  appellants  were  and  are  not  par- 
ties to  said  suit. 

**That  said  appellants  are  third  persons 
in  relation  to  said  suit  and  said  judgment. 

"That  said  appellants  have  no  appealable 
interest  in  said  cause. 

'That  said  appellants  have  no  direct  pe* 
cnniary  interest  in  said  cause. 

"That  said  appellants  have  not  been  ag- 
grieved or  injured  by  the  judgment  rendered 
by  the  district  court  from  which  they  under- 
take to  prosecute  this  appeal. 

"That»  in  fine,  said  appellants  have  not, 
and  do  not  allege  and  show  that  they  have, 
any  interest  in  said  cause,  or  in  the  judgment 
from  which  they  undertake  to  prosecute  this 
appeal,  that  can  serve  as  a  legal  ground  or 
basis  for  the  prosecution  of  an  appeal  from 
odd  judgment." 

The  case,  in  our  opinion,  certainly  in- 
volves a  public  interest.  It  affects  a  large 
parish  of  the  state  and  the  city  of  Alexan- 
dria, and  the  inhabitants  thereof,  in  all  the 
respects  mentioned  in  the  all^ations  upon 
which  the  prayer  for  the  appeal  is  based. 

But  the  right  of  the  appellants  to  take  the 
appeal,  and  thereby  to  impose  upon  thia 
court  and  upon  the  appellees  the  task  of  con- 
sidering [688]  the  case  on  its  merits,  is  not 
ao  clear;  there  is  wisdom  therefore  in  the 
^SB^^oi^  that  the  motion  to  dismiss  be  first 
eonsidered  and  disposed  of,  in  order  that,  in 
the  event  of  its  being  sustained,  the  consid- 
eration of  the  merits  be  dispensed  with. 

This,  however,  should  not  be  allowed  to 
delay  the  trial  of  the  merits,  and  this  court 
will,  in  consequence,  take  order  accordingly. 

Motion  to  return  the  case  to  the  ordinary 
docket  is  denied,  and  the  motion  to  dismiss  is 
fixed  for  trial  for  Monday,  22d  of  May,  1916. 

On  Motion  to  I>ishi88  Affeau 

(May  25,  1016.) 

Land,  J. — ^In  November,  ldl5,  an  election 
was  held  in  the  parish  of  Rapides  for  the 


purpose  of  taking  the  sense  of  the  qualified 
voters  for  that  pariah  as  to  whether  or  not 
intoxicating  liquors  should  be  licensed  and 
sold  throughout  the  limits  of  said  parish 
on  and  after  January  1,  1917. 

The  returns  of  said  election  showed,  on 
their  face,  a  majority  of  7  votes  in  favor  of 
prohibition,  and  the  police  jury  of  the  parish 
by  a  vote  of  8  to  7  so  proclaimed  the  result 
of  the  election. 

Thereupon  the  present  suit  was  instituted 
to  perpetually  enjoin  the  police  jury  from 
passing  an  ordinance  giving  effect  to  said 
election  and  from  prohibiting  the  sale  of  in- 
toxicating liquors  as  a  result  thereof. 

The  plaintiffs  based  their  cause  of  action 
upon  alleged  defects  and  illegalities  occur- 
ring prior  to  the  date  of  election;  among 
other  grounds,  that  no  officers  of  election  had 
been  legally  provided,  that  the  form  of  the 
ballot  was  unintelligible  and  misleading,  and 
that  there  was  no  proclamation  of  election 
giving  voters  to  know  that  the  election  would 
be  held;  that  no  election  had  been  held  at 
McNary  precinct;  that  the  election  had  not 
been  held  at  the  election  precincts  as  estab- 
lished and  numbered  by  the  police  jury. 

The  case  was  tried,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiffs,  decreeing 
[639]  the  election  to  be  null,  void,  and  of 
no  effect,  and  perpetually  enjoining  the  police 
jury  from  passing  an  ordinanee  giving  effect 
to  said  election,  and  from  prohibiting  the 
sale  of  intoxicating  liquors  as  the  result 
thereof. 

The  police  jury  unsueceesfully  moved  for  a 
new  trial,  and  the  judgment  was  signed. 

Thereupon  the  police  jury,  by  a  vote  8  to 
4,  resolved  not  to  appeal  from  said  judgment^ 
and  directed  the  district  attorney  to  formally 
acquiesce  in  the  judgment.  Whereupon  that 
official  appeared  in  open  court  and  filed  a 
motion  informing  the  judge  presiding  that 
the  police  jury  would  not  prosecute  an  appeal 
from  said  judgment,  but  on  the  contrary 
formally  acquiesced  therein. 

On  March  22,  1916,  Benjamin  F.  Thomp- 
son and  other  persons  representing  them- 
selves as  officers  and  members  of  the  Rapides 
Parish  Antf-Saloon  League,  and  as  residents, 
voters,  property  owners,  and  taxpayers  of 
said  parish,  petitioned  for  and  were  granted 
an  order  for  a  devolutive  appeal  returnable 
to  the  Supreme  Court  of  this  state. 

The  petition  of  appeal  contains  the  follow- 
ing allegations  supported  by  alMavit; 

*^.  Petitioners  present  this  petition  indl* 
▼idually  and  as  members  and  officers  of  the 
Rapides  Parish  Anti-Saloon  League,  of  whkik 
the  said  Benjamin  F.  Thompson  Is  president, 
H.  H.  White  is  vice  president,  C.  Cottingham 
is  secretary,  and  the  other  named  persons  are 
members  of  the  executive  committee* 

"II;  Petitioners  av^  that  they  are  third 
persons  not  the  original  parties  to  this  suit;; 
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that  they  are  citizens  and  residents,  voters, 
property  owners,  and  taxpayers  of  Kapides 
parish,  Louisiana;  that  they  have  been  ag- 
grieved by  the  judgment  which  has  been  ren- 
dered herein,  and  that  they  desire  to  take 
appeals,  both  suspensive  and  devolutive  there- 
from, to  the  honorable  Supreme  Court  of 
Louisiana,  at  New  Orleans,  Louisiana. 

"III.  They  aver  that  they  are  interested 
in  this  litigation,  and  the  particulars  in  which 
they  have  been  aggrieved  by  the  said  judg- 
ment are,  among  others,  as  follows: 

"  ( A )  They  have  suffered  a  pecuniary  griev- 
ance because  they,  as  residents,  citizens,  prop- 
erty owners,  and  taxpayers,  are  interested  in 
the  subject-matter  of  this  suit,  which  affects 
the  fiscal  affairs,  the  revenues,  and  the  finan- 
cial condition  of  the  city  of  Alexandria,  of 
which  city  a  number  [640]  of  petitioners  are 
citizens,  and  of  the  parish  of  Rapides.  In  this 
connection  petitioners  aver  that  they  are  in* 
formed  and  verily  believe,  and  so  aver  on  in- 
formation and  belief,  that  if  the  decision-  of 
this  court  is  reversed  on  appeal,  and  the 
prohibition  of  the  sale  of  intoxicating  liquors 
in  Rapides  parish  is  put  into  legal  effect 
from  and  after  January  1,  1917,  the  property 
values  in  Rapides  parish,  Louisiana,  general- 
ly, and  the  valuation  of  the  individual  prop- 
erty of  petitioners  will  be  greatly  increased; 
that  the  criminal  expenses  of  the,  parish  will 
be  greatly  decreased;  that  desirable  immigra- 
tion into  the  parish  will  be  greatly  promoted ; 
that  taxation  will  be  greatly  reduced,  and. 
that  the  material  prosperity  of  the  parish, 
and  of  petitioners  individually  will  be  great- 
ly enhanced. 

"(B)  Besides  the  financial  interest  which 
petitioners  have  in  this  case,  petitioners  hc^ve 
an  interest  apart  from  any  pecuniary  loss  oc 
privation,  or  any  pecuniary  gain  which  they 
may  experience  from  said  decision,  to  wit : 
The  gratification  of.  an  intellectual  enjoyment 
of  religion,  morality,  and  taste,  which  though 
not  exactly  appreciable  or  measurable  In, 
money,  yet  constitute  legal  righ.ts,  the  depriva- 
tion of  which  so.  aggrieve  petitioners,  as  to 
entitle  them  to  appeal « 

"(G)  Petitioners  further  aver  l^at  they  are 
further  aggrieved  by  the  said  jij^lgment  be<* 
cause  under  the  local  option  laws  of  Louisi- 
ana they,  as  citisens  and  voters,  have  a 
legal,  moral,  political,  and  financial  interest 
in  the  result  of  this. litigation,  and  in  seeing, 
that  the  result  of  the  local  option  election 
which  was  oontested  in  this  suit  is  finally 
passed  upon,  .and  fidjudlcated  l^y  the  highest 
eourt  in  thiB  stat^  and  that  same  be  put  into 
legal-  force  and  effecl». 

^Tetitioners  further  represen,t  that  the  Rap- 
ides Parish  Anti-Saloon.  League  is  a  volun* 
tary  association  composed  of  a>  large  number 
of  citizens,  rotera,  and  taxpayers  of  Rapides 
parish,  Louisiana,  wh^h  luw  a  central  or- 


ganization at  Alexandria,  Louisiana,  and  has 
ward  organizations  in  the  various  wards  of 
this  parish,  the  purpose  of  which  league  is 
generally  to  promote  the  cause  of  temperance, 
to  oppose  intemperance,  to  secure  the  pro- 
hibition of  the  sale  of  intoxicating  liquors, 
by  virtue  of  the  local  option  laws  of  Louisiana 
relative  to  that  subject;  that  the  said  Rapides 
Parish  Anti-Saloon  League  was  largely  the 
instrumentality  in  bringing  about  the  local 
option  election  which  is  contested  in  this 
suit,  and  that  the  said  league  and  ofiicers  and 
individuals  who  compose  it  have  an  inter- 
est, both  financial  and  moral,  in  the  result 
of  the  litigation,  and  are  aggrieved  by  the 
judgment  which  has  been  rendered;  and  the 
said  Rapides  Parish  Anti-Saloon  League  Com- 
mittee by  virtue  of  a  resolution  adopted  at 
a  meeting  of  the  said  executive  committee, 
held  at  Alexandria,  Louisiana,  on  the  8th  day 
of  March,  1916,  a  copy  of  which  resolution  is 
attached  hereto,  and  made  part  hereof." 

The  city  of  Alexandria  and  its  coplaintiffs, 
who  were  the  original  plaintiffs,  filed  a  mo- 
tion [641]  to  dismiss  the  appeal  on  the  fol- 
lowing grounds: 

"That  said  appellants  were  and  are  not 
parties  to  the  suit. 

"That  said  appellants  are  third  persons,  in 
relation  to  said  suit  and  judgment. 

"That  said  appellants  have  no  appealable 
interest  in  said  cause. 

"That  said  appellants  have  no  direct  pe- 
cuniary interest  in  said  cause. 

"That  said  appellants  have  not  been  ag- 
grieved or  enjoined  by  the  judgment  rendered 
by  the  district  court  from  which  they  under- 
take to  prosecute  this  appeal. 

"That,  in  fine,  said  appellants  hare  not,  and 
do  not  allege  and  show  that  they  have  any 
interest  in  said  cause,  or  in  the  judgment 
from  which  they  undertake  to  prosecute  this 
appeal,  that  can  serve  as  a  legal  ground  or 
basis  for  the  prosecution  of  an  appeal  from 
said  judgment." 

The  same  plaintiffs  also  filed  another  mo- 
tion to  dismiss  this  appeal  on  the  ground 
that  the  Supreme  Court  is  without  juris- 
diction ratione  materiae  in  the  premises. 

This  motion  is  without  merit.  The  city 
ot  Alexandria  alleged  that: 

.  It  "derives'  from  the  licensing  of  the  sale 
of  liquor  at  retail  within  its  Corporate  limits 
the  annual  revenue  of  not  less  than  thirty 
thousand  dollars." 

Several  wholesale  and  retail  liquor  dealers 
in  the  city  of  Alexandria  are  also  plaintiffs 
in  this  suit,  and  each  of  them  alleged  that 
he  derived  from  his  business  a  net  annual 
profit  of  not  less  than  $2,100. 

Appellees  contend  that  the  appellants  have 
no  direct  pecuniary  interest  in  the  subject- 
matter  of  this  suit,  and  therefore  cannot  ap- 
peal.   In  support  of  this  proposition,  the  ap- 
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pellees  cite  a  number  of  cases,  commencing 
with  Lafitte  v.  Duncan,  4  Mart.  (N.  S.)  622, 
and  ending  with  Levert  v.  Shirley  Planting 
Co.  135  La.  929,  66  So.  301.  In  the  latter 
case  it  was  held  that  stockholders  of  a  cor- 
poration have  no  pecuniary  interest  in  its 
property  which  entitles  them  to  appeal  from 
an  order  of  seizure  and  sale.  Of  course  a 
shareholder  has  an  indirect  and,  sometimes, 
a  Tery  valuable  interest  in  the  property  of 
the  corporation. 

Plaintiffs  allege  that  prohibition  in  the 
parish  [642]  of  Rapides  will  directly  and 
necessarily  deprive  the  city  of  Alexandria  of 
$30,000  in  annual  revenues,  and  break  up 
the  business  of  all  dealers  of  intoxicating 
liquors.  Appellants,  on  the  other  hand,  al- 
lege: 

That,  if  prohibition  should  go  into  effect 
on  January  1,  1917,  **the  property  values  in 
Bapides  parish,  Louisiana,  generally,  and  the 
valuation  of  the  individual  property  of  peti- 
tioners, will  greatly  increase,  that  the  reve- 
nues of  the  parish  will  be  greatly  increased; 
that  the  criminal  expenses  of  the  parish  will 
be  greatly  decreased ;  that  desirable  immigra- 
tion into  the  parish  will  be  greatly  promot- 
ed; that  taxation  will  be  greatly  reduced;  and 
that  the  material  prosperity  of  the  parish 
and  of  petitioners  individually  will  be  great- 
ly enhanced." 

The  pecuniary  interest  thus  alleged  in  fu- 
ture, contingent,  and  speculative,  and  is  not 
"a  real  and  actual  interest,''  already  arisen, 
required  for  the  bringing  of  an  action.  Code 
of  Practice,  art.  15. 

In  this  litigation,  the  police  jury  represent- 
ed the  people  of  the  parish  of  Rapides.  The 
same  police  jury,  which  had  ordered  and  su- 
pervised the  election  and  proclaimed  the  re- 
sult, was  made  the  defendant  in  the  suit  to 
annul  the  election.  After  the  final  judgment 
against  the  police  jury,  that  body,  in  the  ex- 
ercise of  its  discretion,  resolved  to  acquiesce 
in  the  judgment,  and  not  to  prosecute  an  ap- 
peal therefrom. 

The  appellants  have  a  common  interest  with 
til  other  prohibitionists  of  the  parish  in 
reversing  said  judgment,  and  the  antiprohibl- 
iionists  have  a  like  common  interest  in  sus- 
taining said  judgment.  But  such  common  in- 
terest will  not  support  an  appeal. 

In  Guilbeau  ▼.  Detiege,  32  La.  Ann.  909, 
An  election  case,  judgment  was  rendered  in 
iavor  of  the  plaintiff,  and  the  defendant  did 
not  appeal.  But  the  incumbent  in  office  ap- 
pealed, as  a  third  party,  alleging  a  large 
pecuniary  interest.  The  appeal  was  dismissed, 
the  court  saying: 

"The  rule  of  law  which  grants  to  a  third 
party  the  right  of  appeal  from  a  judgment 
rendered  in  a  suit  to  which  he  was  not  a 
party,  requires  him  to  aUege  and  ehow  a  di- 
rect pecuniary  interest  in  the  controversy." 
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[643]  This  court,  in  State  v.  Hayles,  32 
La.  Ann.  1135,  an  election  case,  repelled  the 
contention  that  an  important  public  interest 
affecting  the  people  of  an  entire  parish  was 
sufficient  to  give  the  court  jurisdiction. 

This  court's  jurisdiction  is  limited  to  the 
category  of  eases  set  forth  in  article  85  of 
the  Constitution.  The  'present  appeal  does 
not  involve  any  amount  or  question  within 
our  appellate  jurisdiction. 

We  realize  the  importance  of  the  question 
of  prohibition  in  any  community,  but  at  the 
same  time  we  would  not  be  justified  in  usurp- 
ing jurisdiction  in  order  to  determine  such 
question. 

Appeal  dismissed. 


NOTE. 

RIclat  of  Citlsema  ov  Taxpayers  to  Ap- 
peal as  Smoh  froaa  Jndsment  in.  Pro- 
oeodias  to  Wliicli  Thej  Are  Not  Par- 
ties. 

General  Rule. 

As  a  general  rule  a  citizen  or  taxpayer  has 
no  right  to  appeal  from  a  judgment  in  a 
proceeding  to  which  he  is  not  a  party,  unless 
he  can  show  that  he  has  a  direct  pecuniary 
interest  in  the  proceeding.  Chicot  County 
V.  Tilghman,  26  Ark.  461;  Austin  v.  Craw- 
ford County,  30  Ark.  578;  Holmes  v.  Morgan, 

62  Ark.  99, 12  S.  W.  201;  Armstrong  v.  Smith, 

63  Ark.  287,  13  S.  W.  934;  Holford  v.  Kirk- 
land,  71  Ark.  84,  71  S.  W.  264;  Turner  v. 
Williamson,  77  Ark.  586,  92  S.  W.  867; 
Phillips  V.  Goe,  86  Ark.  304,  108  S.  W.  207 ; 
Bailey  ▼.  West,  104  Ark.  432,  149  S.  W. 
511;  Fleming  v.  Mershon,  36  la.  413;  Yarish 
T.  Cedar  Rapids,  etc.  R.  Co.  72  la.  566,  34 
N.  W.  417;  Fiske  v.  Vaughn,  30  R.  I.  303, 
75  Atl.  97.  And  see  the  reported  case.  See 
also  School  Dist.  No.  44  v.  Rural  Special 
School  Dist.  No.  10  (Ark.)  194  S.  W.  241; 
High  V.  State,  30  Ohio  Cir.  Ct.  Rep.  462; 
In  re  Stewart  (Okla.)  166  Pac.  1124. 

In  Chicot  County  v.  Tilghman,  supra,  a 
claim  against  a  county  was  presented  and 
the  county  court  entered  a  judgment  allow- 
ing it.  During  the  proceeding  the  county 
attorney  oppM>sed  the  allowance.  Thereafter 
the  county  attorney  on  behalf  "of  himself 
and  other  citizens"  prayed  an  appeal.  The 
court  said:  "From  the  judgment  of  the 
county  court  in  auditing,  settling  and  direct- 
ing the  payment  of  demands  tfgainst  the 
county,  an  appeal  is  given;  but  this  appeal 
only  extends  to  such  persons  as  may  have  an 
interest  in  the  claim,  and  who  feel  aggrieved 
by  the  allowance  or  rejection  of  their  demand ; 
it  has  no  reference  to  the  citizens  of  a  county 
who  are  not  interested  in  the  allowance  of 
the  claim.    The  idea  of  a  county  appealing 


866 


CITE  THIS  VOL.  ANN.  CAS.  19iaA. 


from  the  allowance  of  a  claim  made  by  its 
county  court  is  simply  ridiculous.  The 
county  court  represents  the  county.  An  in- 
dividual presenting  a  claim  against  the  county 
if  the  county  court  should  only  allow  a  part 
of  his  demand,  or  should  reject  it  altogether, 
has  the  right  of  appeal;  but  should  the 
county  court  allow  a  larger  claim  than  half 
a  dozen  taxpayers  might  think  politic,  such 
an  allowance  does  not  authorize  them  nor 
confer  on  them  the  right  to  use  the  name 
of  the  county  and  appeal  the  cause  to  this 
or  any  other  court,  especially  in  a  case  where 
the  county  court  has  shown  that  it  did  not 
desire  the  case  appealed." 

In  Austin  v.  Crawford  County,  30  Ark.  578, 
the  plaintiff  filed  a  petition  with  the  board 
of  supervisors  of  a  county  to  recover  the 
excess  amount  paid  by  him  for  taxes.  His 
claim  was  allowed  and  thereafter  several 
citizens,  who  were  not  parties  to  the  proceed- 
ing, sought  to  reverse  the  ruling  of  the 
board.  It  was  held  that  they  had  no  right 
to  appeal.  The  court  said :  "Lockhart,  Grady 
and  Kines  were  not  parties  to  the  proceed- 
ings- before  the  board  of  supervisors,  and  ac- 
cording to  the  decision  in  the  case  of  Chicot 
County  V.  Tilghman,  ex'rx,  26  Ark.  461,  not 
entitled  to  take  an  appeal  from  its  order." 

In  Holford  v.  Kirkland,  71  Ark.  84,  71  S. 
W.  264,  it  appeared  that  several  persons 
petitioned  the  county  court  for  an  order  pro- 
hibiting the  sale  of  liquor  within  three  miles 
of  a  certain  school  house.  One  Kirkland 
filed  an  answer,  which  read  as  follows: 
,*' 'Comes  D.  0.  Kirkland  et  al.,  adult  in- 
habitants living  within  three  miles  of  the 
public  school  building  located  in  the  town 
of  Bald  Knob,  Ark.,  and  state:  That  they 
deny  that  the  petition  filed  here  contains  a 
majority  of  the  adult  inhabitants  of  the  ter- 
ritory mentioned  in  said  petition,  and  they 
state  further  that  a  number  of  the  parties 
who  signed  the  petition. are  not  eligible  for 
various  reasons,  which  they  will  show  to  the 
court  when  they  have  an  opportunity  to  in- 
spect said  petition.  Wherefore  the  said  D. 
O.  Kirkland  et  al.  pray  that  this  court  dis- 
miss said  petition,  and  for  other  proper 
relief.'"  It  further  appeared  that  Kirkland 
was  the  only  party  as  defendant.  The  county 
court  granted  the  petitioners  prayer  and  en- 
tered judgment  accordingly.  Thereafter,  one 
C.  H.  Grant,  claiming  to  be  one  of  the  parties 
included  by  the  term  "et  al."  prayed  an  ap- 
peal. The  prayer  was  dismissed  on  the  ground 
that  he  was  not  a  party  to  the  proceeding. 
On  appeal  the  court  said:  ''Ought  the  cir- 
cuit court  to  have  dismissed  the  appeal?  This 
question  was  decided  by  this  court  in  Holmes 
V.  Morgan,  52  Ark.  09.  In  that  case  the 
court  held  that  no  one,  except  a  party  to 
the  proceeding,  can  take  an  appeal  in  a 
case  like  this.     .     .     .     0,  H.  Grant,  who 


took  the  appeal  to  the  circuit  court  in  this 
case,  was  not  a  party,  and  had  no  right  to 
take  the  appeaL" 

In  Bailey  v.  West,  104  Ark.  432,  149  S. 
W.  611,  the  court  said:  "In  the  decisions 
since  the  one  cited  above,  this  court  has 
uniformly  held  that  an  appeal  will  not  lie 
at  the  instance  of  any  person  unless  he  is 
a  party  to  the  proceeding.  .  .  .  The  county 
court  is  authorized  to  act  for  the  public 
at  large  and  for  each  individual,  and  no 
person  can  claim  to  be  aggrieved  unless  he  is 
a  party  .to  the  record  in  the  county  court. 
If  there  was  no  abuse  by  the  county  court 
of  its  discretion  in  refusing  to  permit  ap- 
pellants to  be  made  parties,  then  the  circuit 
court  was  correct  in  declining  to  treat  them 
as  parties,  as  they  had  no  right  to  appeal." 

In  Turner  v.  Williamson,  77  Ark.  586,  92 
6.  W.  867,  it  appeared  that  Williamson  had 
obtained  a  license  under  which  he  ran  a 
ferry.  Before  his  license  expired.  Turner 
and  one  Thomas  filed  an  application  for  and 
obtained  a  license  from  the  county  court  to 
run  a  ferry  on  the  same  river  within  a  mile 
from  Williamson's  ferry.  Thereafter,  Wil- 
liamson sought  to  appeal  from  the  county 
court's  order.  It  was  held  that  inasmuch 
as  he  was  not  a  party  to  the  original  pro- 
ceeding he  could  not  appeal.  The  court  said: 
"The  granting  of  a  ferry  license  is  not  the 
adjudication  of  private  rights,  though  such 
rights  may  incidentally  grow  out  of  the 
license  granted.  The  county  court,  in  grant- 
ing a  ferry  license,  does  so  for  the  benefit 
of  the  public,  though  the  Individual  who  ob- 
tains the  license  receives  an  incidental  bene- 
fit, and  private  rights  grow  up  under  it.  It 
is  true  that,  in  granting  a  license  to  Turner 
and  Thomas,  the  court  indirectly  and  in- 
cidentally created  competition  for  Williamson 
in  his  business  as  ferry  keeper,  but  the  judg- 
ment granting  the  license  was  not  such  a 
direct  adjudication  of  his  rights  as  made  him 
'the  party  aggrieved.'  The  county  court  had 
the  power,  under  certain  conditions  named 
in  the  statute,  to  grant  more  than  one  ferry 
license  at  the  same  place,  and  because  it  did 
so  it  cannot  be  said  that  the  judgment  was 
an  adjudication  of  the  rights  of  the  party 
who  first  obtained  license,  unless  he  made 
himself  a  party  before  rendition  of  the  judg- 
ment." 

In  Fiske  v.  Vaughan,  30  R.  I.  303,  75 
Atl.  97,  the  appellants  who  were  parties  to 
the  original  suit  filed  a  motion  that  the  state 
should  be  substituted  for  them,  which  was 
granted.  Thereafter  a  judgment  was  entered 
from  which  they  sought  an  appeal.  It  was 
held  that  their  previous  withdrawal  from  the 
proceeding  estopped  them  to  claim  to  be 
parties  thereto.  The  court  said:  "It  is  obvi- 
ous that  after  the  original  petitioners  have 
thus  withdrawn  from  the  cause  by  consent 
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of  the  court  they  are  no  longer  parties  to  the 
proceeding,  and  are  not  entitled  to  prosecute 
this  appeal." 

In  Yarish  ▼.  Cedar  Rapids,  etc.  R.  Co.  72 
la.  556,  34  N.  W.  417,  the  plaintiff  instituted 
a  suit  in  equity  to  enjoin  the  collection  of 
a  tax.  He  entitled  his  petition  "John  Yarish, 
for  himself  and  others."  In  the  petition  he 
stated  that  he  was  suing  for  himself  and 
many  other  taxpayers  too  numerous  to  name. 
A  motion  to  strike  out  this  part  of  the  peti: 
tion  was  sustained.  In  the  notice  of  appeal 
it  was  stated  that  "the  plaintiffs  appeal." 
It  was  held  that  no  one  but  Yarish  could 
appeaL  The  court  said:  "The  effect  of  the 
ruling  on  the  motion  was  that  all  that  part 
of  the  petition  by  which  Yarish  attempted 
to  maintain  an  action  for  others  not  named 
as  plaintiffs  was  stricken  out,  and  he  was 
recognized  as  the  sole  and  only  plaintiff.  The 
notice  of  appeal  is  not  set  out  in  the  abstract. 
It  is  stated,  generally,  that  'the  plaintiffs 
ap]>eal.'  If  by  this  it  is  meant  that  the 
persons  for  whom  Yarish  brought  the  suit 
appeal,  the  appeal  will  not  lie.  Fleming  v. 
Mershon,  36  Iowa  413.  And  it  is  very  plain 
that,  so  long  as  Yarish  is  allowed  to  prose- 
cute his  action  without  let  or  hindrance,  he 
has  no  right  to  appeal  for  others.  His  lia- 
bility to  pay  the  tax  assessed  upon  his  prop- 
erty is  distinct  and  several.  If  eyery  other 
ta^^yer  in  the  towi  jhip  should  pay  his 
tax  without  suit,  Yarish  has  the  right  to 
•resist  payment  and  show,  if  he  can,  tiiat  the 
tax  is  iUegal." 

In  Fleming  ▼.  Mershon,  36  la.  413,  the 
plaintiff  for  himself  and  others,  whom  he  did 
not  name  in  the  petition,  brought  suit  to 
enjoin  the  collection  of  a  tax.  Thereafter  the 
defendants  moyed  the  court  to  strike  from 
the  petition  such  matter  as  related  to  the 
rights  of  others  besides  the  plaintiff.  This 
motion  was  sustained.  A  number  <^  per- 
sons appealed  from  this  order.  It  was  held 
that  they  had  no  right  to  appeal. 

In  School  Dist.  No.  44  v.  Rural  Special 
School  Dist.  No.  10  (Ark.)  194  S.  W.  241, 
the  court  by  way  of  dictum  said:  "Thus 
it  will  be  seen  that  the  trend  of  our  de- 
cisions is  that  'the  party  aggrieved'  by  the 
judgment  must  appear  by  the.  record.  In 
application  of  this  rule  to  the  present  case 
a  citizen  or  taxpayer  of  school  district  No. 
44  would  not  be  allowed  to  take  an  appeal 
from  the  judgment  of  the  county  court  unless 
he  had  been  made  a  party  to  the  proceedings 
in  that  court,  or  had  asked  to  be  made  a 
party  upon  proper  showing.  The  reason  is  • 
that  his  interest  in  the  judgment  would  not 
appear  by  the  record,  and  he  would  not  be 
a  'party  aggrieved'  within  the  meaning  of  . 
the  sUtute." 

In  Board  of  Assessors  ▼.  Tezarkana  Water    . 
Corp.  125  Ark.  323,  188  S.  W.  808,  the  court    . 
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said:  "The  fact  that  the  members  of  the 
board  of  assessors  were  improperly  joined 
as  parties  to  the  action,  and  are  enjoined  by 
the  decrees  from  performing  any  other  duties 
with  respect  to  the  assessment,  does  not  give 
them  the  right  to  appeal  from  a  decree  in 
which  they  have  no  interest  officially  and  are 
not  shown  to  be  interested  as  taxpayers." 

lAmitfUion  of  Rule, 

It  has  been  held  that  although  citizens 
or  taxpayers  are  not  parties  to  a  proceeding 
they  are  entitled  to  appeal  from  a  judgment 
which  affects  their  interest.  New  Orleans, 
etc.  R.  Co.  V.  State  Board  of  Appraisers,  135 
La.  729,  66  So,  160;  State  v.  Tripp.  County, 
29  S.  D.  358,  137  N.  W.  354.  See  also 
Casey  v.  Independence  County^  109  Ark.  11, 
Ann.  Cas.  1915C  1008,  159  S.  W.  24;  Cush- 
man  v.  Hussey,  60  Ind^  App.  464,  111  N.  E. 
23.  Thus  in  New  Orleans,  etc.  R.  Co.  v.  State 
Board  of  Appraisers,  supra,  the  court  said: 
"The  right  of  appeal  by  relators  from  the 
judgment  in  which  they  are  interested,  and 
by  which  they  allege  themselves  to  be  ag- 
grieved, is  given  to  them  by  the  law;  and.  it 
is  respondent's  duty  to  grant  the  appeal 
applied  for." 

In  State  v.  Tripp  County,  29  S.  D.  368, 
137  N.  W.  354,  it  appeared  that  an  election  for 
local  option  was  held.  The  election  resulted 
in  granting  licenses  for  the  sale  of.  liquors 
to  several  people.  One  Cook  applied  for  and 
obtained  a  writ  of  certiorari  from  the  circuit 
court,  which  after  a  hearing  declared  the 
election  and  the  grant  of  licenses  thereunder 
to  be  null  and  void.  Codk  in  his  application 
did  not  specifically  name,  as  defendants,  the 
parties  who  had  obtained  licenses  for  the  sale 
of  liquors  and,  therefore,  they  were  not  parties 
to  the  proceedings.  However,  it  was  held 
that  inasmuch  as  they  were  aggrieved  by  the 
judgment  of  the  circuit  court  they  had  a 
right  to  appeal  therefrom.  The  court  said: 
"Both  the  application  for  the  writ  and  the 
writ  in  this  proceeding  demand  final  judg- 
ment canceling  and  annulling  the  undertak- 
ing and  purported  permits  of  Sleezer,  Kocb, 
and  Thomas  to  engage  in  the  business  of 
dealers  in-  intoxicating  liquors,  in  :|he  city 
of  Winner.  They  were  therefore  'adverse'  in 
interest  to  the  relief  demanded,  and  might 
have  been  named  and  served  witii  process  as 
defendants  in  the  writ.  The  record  discloses 
that  on  the  return  day  ths  state's  attorney  of 
Tripp  county  appeared  as  attorney  for  de- 
fendants named  in  the  writ»  and  *by  request 
of  interested  parties  not  made  defendants-  to 
have  an  issue  raised,'  and  filed  a  motion  to 
quash  the  writ  upon  grounds  named^  la.  the 
motion,  which  motion  was  overruled  and  ex- 
oeptions  taken.  •  ,  »  The  further. fact. also 
appears  in  the  record  that  tiie  judgment  there- 
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after  entered  was  adverse  to  their  interests. 
Sleezer,  Koch,  and  Thomas  thus  became 
parties  to  the  record  before  the  trial  court, 
and,  a  judgment  adverse  to  them  having  been 
entered  by  that  court,  it  is  clear  that  they 
became  'parties  aggrieved,'  and  are  entitled 
to  appeal  from  the  judgment  in  so  far  at 
least  as  it  affected  their  interests." 


I.TMAN 

v. 

THOBN. 

Wyoming  Supreme  Court — June  10,  1916. 
24:  Wyo,  326;  157  Pac.  887. 


Sheriffs  and  Constables  —  Con&mission 
on  Sale  —  Pnrehaflo  by  Person  X!n« 
titled  to  Proceeds. 

Under  Comp.  St.  1910,  §  1214,  providing 
that  the  sheriff  shall  receive  a  commission 
on  money  collected  on  execution  or  other 
process,  in  view  of  §§  4698,  4700,  4703,  4705, 
4733-4736,  the  sheriff  is  entitled  to  such  com- 
mission where  at  the  execution  sale  the  judg- 
ment creditor  purchases  the  property  for  less 
than  the  judgment  debt,  although  no  money 
actually  changes  hands;  the  purchase  price 
being  merely  credited  upon  the  judgment  and 
execution. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Crook  county: 
Pakhelee,  Judge. 

Action  by  John  M.  Thorn,  plaintiff,  against 
William  H.  Lyman,  defendant.  Judgment 
for  plaintiff.  Defendant  brings  error.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Harry  P.  Ilsley  for  plaintiff  in  error. 
T.  W.  Lafteiche  for  defendant  in  error. 

[327]  Potter,  C.J. — ^The  agreed  and  only 
question  to  be  determined  in  this  case  is 
whether  the  sheriff  is  entitled  to  the  statu- 
tory fee  or  commission  prescribed  for  collect- 
ing money  on  a  sale  of  property  on  execution, 
where  the  property  is  purchased  [328]  by 
the  judgment  creditor,  and  the  amount  of  the 
bid  or  purchase  price  is  credited  on  the  exe- 
cution and  judgment  without  the  payment  of 
any  money.  The  action  was  brought  by  John 
M.  Thorn  to  recover  such  fee  alleged  to  be 
due  him  as  sheriff  of  Crook  County  upon  a 
sale  of  certain  real  estate  and  personal  prop- 
erty under  an  execution  issued  upon  a  judg- 
ment against  the  McLaughlin  Tie  and  lum- 
ber Company  and  in  favor  of  William  H.  Ly- 


man, the  defendant  in  the  action  and  plain* 
tiff  in  error  here.  The  cause  was  heard  in 
the  district  court  upon  an  agreed  statement 
of  facts  resulting  in  a  judgment  for  the  plain- 
tiff in  the  sum  of  $1,077. oO,  the  full  amount 
of  the  claim.  The  case  is  here  on  error.  The 
judgment  includes  $7.50,  the  fees  allowed 
for  making  the  levy,  advertising  the  property 
for  sale  and  executing  the  sheriff's  deed,  and 
the  right  of  the  sheriff  to  recover  that  amount 
for  such  services  is  not  denied,  but  is  admitted 
by  the  pleadings  and  the  statement  of  facts. 
The  controversy  relates  only  to  the  sum  of 
$1,070,  which  was  alleged  to  be  due  as  com- 
mission on  the  amount  for  which  the  property 
was  sold. 

Briefly  stated,  the  agreed  facts  are  as  fol- 
lows: The  judgment  upon  which  the  execu- 
tion was  issued  was  for  the  sum  of  $339,- 
412.88.  Pursuant  to  the  execution  and  a 
levy  thereunder,  the  sheriff  offered  at  public 
sale  and  sold  certain  real  estate  of  the  judg- 
ment debtor  situated  in  Crook  County  in 
this  state,  and  also  property  described  in  the 
petition  in  this  action  as  "Camp  Ten"  be- 
longing to  the  said  judgment  debtor  "and 
all  of  the  buildings  used  in  connection  with 
the  same,"  and  all  the  right,  title  and  in- 
terest of  the  said  judgment  debtor  in  and  to 
the  railroad  and  railroad  right  of  way  ex- 
tending from  Nahant,  South  Dakota,  into 
Crook  County,  Wyoming,  with  all  of  the 
appurtenances  thereto  belonging  and  all  leases 
and  lease-hold  interests.  At  said  sale  the 
judgment  creditor,  the  defendant  below  and 
plaintiff  in  error  here,  was  the  only  bidder, 
and  all  of  the  property  was  sold  to  him  for 
the  total  sum  of  $105,000.  No  money  waa 
paid  to  the  sheriff  on  the  sale,  and  no  cer- 
tificates of  indebtedness  [329]  or  negotiable 
paper  were  transferred  to  the  said  judgment 
creditor  on  account  of  the  sale,  but  a  cer- 
tificate of  sale  was  issued  to  him  as  the  pur- 
chaser, and  the  amount  of  said  bid  and  pur- 
chase price  was  credited  upon  the  judgment 
and  execution.  Thereafter  in  due  course  of 
law  a  sherifTs  deed  to  the  property  aforesaid 
was  executed  and  delivered  to  said  purchaser, 
and  he  thereupon  became  the  owner  and  has 
since  sold  large  portions  of  said  property. 
It  is  admitted  by  the  agreed  statement  that 
the  amount  of  the  sheriff's  commission,  if 
he  is  entitled  to  any,  would  be  the  sum  of 
$1,070  claimed  by  him. 

The  commission  is  claimed  under  Section 
1214,  Compiled  Statutes,  1910,  which,  omit- 
ting the  provisions  not  here  involved,  reads 
as  follows:  "The  sheriff  in  addition  to  his 
annual  salary  shall  be  entitled  to  receive 
from  the  party  for  whom  the  service  is  ren- 
dered in  civil  cases,  the  following  fees,  which 
in  all  cases  must  be  paid  in  advance,  if  de- 
mand be  made  therefor:  .  making 
levy  under  execution,  or  other  process  where 
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levy  is  required,  one  dollar;  •  •  •  commis- 
bion  on  money  collected  on  execution  or  other 
final  process,  where  the  same  is  collected 
without  sale  of  property,  for  the  first  five 
hundred  dollars,  two  per  cent;  for  tlie  second 
fi?e  hundred  dollars,  one  per  cent;  for  all 
over  one  thousand  dollars,  one-half  of  one 
per  cent;  where  collection  is  made  upon  a 
sale  of  the  property,  the  commissions  allowed 
shall  he  as  follows:  On  the  first  five  hun- 
dred dollars,  four  per  cent;  on  the  second 
five  hundred  dollars,  two  per  cent;  on  all 
over  one  thousand  dollars,  one  per  cent;  for 
advertising  property  for  sale,  one  dollar  and 
fifty  cents;  when  executing  deed  when  neces- 
sary to  he  made  by  sheriff  upon  any  real 
property  (including  acknowledgment),  five 
dollars."  The  question,  tlijerefore,  is  whether 
under  the  circumstances  of  the  sale  afore- 
said any  naoney  was  collected,  within  the 
meaning  of  the  statute  entitling  the  sheriff 
to  the  commission  allowed  where  collection  is 
made  upon  a  sale  of  property. 

The  legal  effect  of  the  transaction  in  the 
case  of  a  sale  made  as  aforesaid  is  certainly 
a  collection  of  the  amount  [330]  of  the  bid. 
Such  amount  will  be  endorsed  on  the  execu- 
tion and  credited  thereon  and  on  the  judg- 
ment as  money  made  or  collected  by  the  sale, 
and  the  judgment  whicli  is  for  money  wull 
be  satisfied  to  that  extent.  Although  the 
amount  of  the  bid  is  not  paid  to  the  sheriff  in 
cash,  except,  it  may  be,  the  costs  and  ex- 
penses of  the  levy  and  sale,  that  is  because  the 
purchaser  as  judgment  creditor  would  be 
entitled  to  have  it  returned  to  him,  and  for 
convenience  the  formality  of  actually  paying 
and  returning  the  money  is  dispensed  with. 
We  believe  that  to  be  the  usual  practice 
here  as  well  as  in  other  states,  and  it  is  not 
regarded  as  improper  though  without  express 
statutory  authority.  It  seems  to  be  recog- 
nized if  not  impliedly  authorized  by  one  of 
the  sections  of  the  redemption  statute  of  1895 
(Gomp.  Stat.  1910,  Sec.  4734),  which  pro- 
vides that  the  certificate  of  sale  shall  de- 
scribe the  lands  or  tenements  purchased,  and 
the  sum  paid  therefor,  "or  if  purchased  by 
the  plaintiff  in  the  execution,  the  amount  of 
his  bid."  (And  see  also  Sec.  4735.)  But 
such  method  of  completing  the  sale  does  not 
result  in  nothing  being  made  or  collected  on 
the  execution. .  On  the  contrary,  the  transac- 
tion is  treated  as  though  the  money  had 
been  paid  to  the  officer  and  returned  to  the 
creditor,  and  there  may  even  be  an  inter- 
change of  receipts  waiving  the  formality  of 
passing  the  money  from  one  to  the  other  and 
back  again.  A  bid  of  a  certain  sum  of  money 
—as  in  this  case  one  hundred  and  five  thous- 
and dollars — means  the  amount  in  money. 
Unless  the  bid  means  that  there  would  be 
no  authority  to  accept  it.  The  ofiReer  is 
commanded  by  the  execution  that  of  the  goods 
Ann.  Cas.  1918A — 24. 
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and  chattels  of  the  debtor  he  cause  to  be 
made  the  money  specified  in  the  writ,  and, 
for  want  of  goods  and  chattels,  that  he  cause 
the  same  to  be  made  of  the  lands  and  tene- 
ments of  the  debtor.  (Comp.  Stat.  1910,  Sec. 
4690. ) 

Lands  and  tenements  upon  which  an  execu- 
tion is  levied  must  be  appraised  at  the  real 
value  thereof  in  money.  (Comp.  Stat.  1910, 
Sec.  4698.)  And  it  is  provided  that  the 
property  shall  not  be  sold  for  less  than  two- 
thirds  of  such  [331]  appraised  value.  (Id. 
Sec.  4700.)  It  is  provided  in  Section  4703 
that  if  the  sheriff  collect  upon  an  execution 
any  part  of  the  judgment  without  the  sale 
of  real  estate,  he  shall  pay  the  same  to  the 
judgment  creditor  or  his  attorney  upon  de- 
mand therefor  at  his  office,  and  in  Section 
4705  that  when  lands  and  tenements  are 
levied  on  and  sold,  the  officer,  on  making  the 
sale,  may  retain  the  purchase  money  in  his 
hands  until  the  court  examines  his  proceed- 
ings, when  he  shall  pay  the  same  to  the  per^ 
son  entitled  thereto  agreeably  to  order  of 
the  court.  We  think  a  comment  necessary 
as  to  Section  4705.  As  found  in  the  Compiled 
Statutes,  and  the  previous  Revision  of  1899, 
that  section  is  either  incomplete  or  incorrect 
because  omitting  some  of  the  words  of  the 
section  as  enacted  and  found  in  Revised  Stat- 
utes of  1887,  and  which  had  not  been  strick- 
en by  any  express  repeal  or  amendment. 
(See  Rev.  Stat.  1887,  Sec.  2744.)  As  now 
printed,  the  section  would  seem  to  provide 
that  if  the  court  shall  find  the  sale  to  have 
been  made  in  conformity  to  the  provisions 
of  the  code,  the  clerk  shall  be  directed  to 
make  an  entry  on  the  journal  that  the  court 
is  satisfied  of  the  legality  of  such  sale,  and 
that  the  officer,  on  making  the  sale,  may  re- 
tain the  purchase  money,  etc.  But  it  should 
read  immediately  following  the  words  ''legal- 
ity of  such  sale,"  as  follows:  "and  that  the 
officer  make  to  the  purchaser  a  deed  for  the 
lands  and  tenements;  and  the  officer,  on  mak- 
ing the  sale,  may  retain  the  purchase  money,'' 
etc.  The  words  ''and  that  the  officer  make 
to  the  purchaser  a  deed  for  the  lands  and 
tenements"  are  omitted,  the  result,  we  think, 
of  a  mistake  in  copying  or  printing  the  sec- 
tion as  found  in  the  1887  revision.  They 
may  have  been  omitted  upon  the  theory  that 
the  provision  for  a  deed  was  changed  or 
repealed  by  the  redemption  statute  of  1895 
providing  for  first  issuing  a  certificate  of  sale. 
(Comp.  Stat.  1910,  Sees.  4733-4744.)  But  if 
so,  the  provision  as  to  the  retaining  and 
paying  over  of  the  purchase  money  by  the 
officer  should  not  be  made  a  part  of  the 
sentence  providing  for  the  making  of  a 
journal  entry  confirming  the  sale;  that  sen- 
tence then  [382]  should  end  with  the  words 
"legality  of  such  sale."  Said  provision  as 
to  retaining  and  paying  over  the  money  is 
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an  independent  affirmative  provision,  intend- 
•ed  to  confer  authority  on  the  officer  at  the 
time  of  making  the  sale  to  retain  the  money, 
and  to  require  him  afterwards  upon  confirma- 
tion of  the  sale  to  pay  the  money  to  the 
person  entitled  thereto. 

The  Supreme  Court  of  Ohio  has  had  occa- 
sion to  speak  of  the  effect  of  an  execution  sale 
of  property  to  the  judgment  creditor,  without 
the  payment  of  any  money  except  the  costs, 
in  a  case  where  the  question  of  sheriff's  fees 
was  not  involved.  In  the  case  referred  to 
(Sparrow  v.  Hosack,  40  Ohio  St.  253),  it  ap- 
peared that  after  levy  on  certain  land  of 
the  judgment  dehtor  a  part  of  the  judgment 
was  paid  and  the  fact  entered  on  the  court 
journal,  hut  a  vendi  afterwards  issued  for  the 
lull  amount  without  crediting  or  mentioning 
the  partial  payment,  whereupon  the  land  was 
«old  to  the  judgment  creditor  for  a  sum  less 
than  the  original  amount  of  the  judgment, 
but  much  in  excess  of  the  balance  due  there- 
x>n,  the  creditor  paying  the  sheriff  the  costs 
only.  He  was  sued  for  the  amount  of  the 
purchase  price  in  excess  of  the  balance  that 
liad  been  due  on  the  judgment,  as  for  money 
had  and  received  for  plaintiff's  use,  by  one 
who  had  become  the  owner  of  the  land  hold- 
ing under  the  judgment  debtor  through  con- 
veyances with  usual  covenants  of  warranty. 
The  court  held  that  the  plaintiff  in  the  action 
was  entitled  to  recover,  since  the  defendant 
iiad  received  the  equivalent  of  money  for 
which  he  shpuld  have  accounted,  and  in  dis- 
<!ussing  the  question  the  court  said:  "Spar- 
row occupied  a  double  relation.  As  purchaser 
he  was  bound  to  pay  the  full  amount  of  his 
4>id,  and  if  he  had  been  such  merely  he  could 
mot  have  practiced  this  fraud.  As  judgment 
■creditor  he  was  bound  to  pay  only  the  costs, 
if  his  judgment  equaled  or  exceeded  his  bid; 
and  only  because  he  was  such  creditor  he  was 
enabled  to  and  did  deceive  the  sheriff.  The 
^9endi  was  a  means  to  an  end.  Its  sole  object 
was  to  provide  payment  of  the  judgment. 
It  commanded  the  sheriff  to  make  the  original 
amount  in  full.  [333]  And  the  actual  transac- 
tion operated  a  collection  to  the  full  value 
of  the  land  and  the  payment  of  the  same, 
less  costs,  over  to  the  creditor.  It  was  effect- 
ually and  precisely  done  as  if  Sparrow,  the 
purchase,  had  counted  down  the  amount  of 
his  bid  on  the  day  of  sale,  and  the  sheriff  on 
confirmation  had  counted  back  the  same,  less 
costs,  to  Sparrow,  the  oreditor.  In  legal  ef- 
fect this  was  done." 

The  statute  of  Ohio  provides  for  a  commis- 
sion or  poundage  on  an  execution  levied  on 
real  estate  on  ''moneys  actually  madcj^nd 
paid  to  the  sheriff,"  and  declares  further  that 
when  such  real  estate  is  bid  off  and  purchased 
by  a  party  entitled  to  a  part  of  the  proceeds, 
the  sheriff  shall  not  be  entitled  to  any  pound- 
age except  on  the  amount  over  and  above  the 


claims  of  such  party.  And  it  is  held  under 
that  statute  that  the  sheriff  cannot  charge 
poundage  where  the  property  is  purchased, 
without  paying  any  money  except  costs,'  by 
one  entitled  to  the  whole  of  the  proceeds,  al- 
though not  a  party  to  the  suit.  (Major  ▼. 
International  Coal  Go.  76  Ohio  St.  200,  81 
N.  £.  240.)  But  where  the  statute,  as  in 
this  state,  provides  merely  as  to  commission, 
where  property  is  sold,  that  the  officer  shall 
be  entitled  to  the  specified  commission  on 
money  collected  upon  the  sale,  we  think  it 
should  not  be  construed  as  denying  the  right 
to  the  commission  imder  the  circumstances 
of  the  sale  involved  in  this  case,  on  the  ground 
that  the  money  was  not  actually  paid  into 
the  sheriff's  hands. 

The  decisions  are  not  harmonious  on  the 
question,  though  the  conflict  is  chiefly 
the  result  of  difference  in  the  statutes  eon- 
sidered.  Counsel  for  plaintiff  in  error  re- 
lies upon  the  following  cases:  Peery  ▼. 
Wright,  13  Utah  480,  45  Pac.  46;  0>leman  ▼. 
Ross,  14  Ore.  349,  12  Pac.  648;  SUte 
V.  Prince,  9  Wash.  107,  37  Pac.  291;  State  v. 
Pugh,  9  Wash.  694,  38  Pac.  79;  Vance  v.  Co- 
lumbus Bank,  2  Ohio  214;  Fiedeldey  ▼.  Diser- 
ens,  26  Ohio  St.  312;  Berry  v.  Klefer,  38 
Okla.  377,  133  Pac.  1126;  Dawson  v.  Orafflin, 
84  N.  C.  100.  The  Ohio  cases  and  the  North 
Carolina  case  cited  are  not  in  point;  they 
decide  a  different  question  which  need  not 
[334]  be  considered,  and  upon  which  also 
there  is  some  conflict  in  the  authorities,  viz.: 
the  right  of  the  sheriff  to  a  commission  where, 
after  execution  has  been  issued  and  either 
before  or  after  levy  the  amount  of  the  judg- 
ment is  paid  to  the  judgment  creditor  by  the 
debtor.  In  Vance  v.  Columbus  Bank,  supra, 
it  appearing  that  the  money  had  been  so  paid 
and  that  no  property  had  been  sold  under  the 
execution,  the  commission  was  disallowed. 
In  Fiedeldey  v.  Diserens,  supra,  it  appeared 
that  there  had  been  a  sale  to  a  third  person, 
but  before  it  was  confirmed  the  debtor  had 
paid  to  the  creditor  the  amount  of  the  judg- 
ment and  thereupon  the  court  set  the  sale 
aside;  and  in  that  case  also  the  commission 
was  disallowed.  In  Dawson  v.  Gi^fflln,  supra, 
the  point  decided  was  that  the  sheriff  was 
not  entitled  to  a  commission  on  money  paid 
to  the  plaintiff  by  the  defendant  after  levy, 
where  there  had  been  no  Sale  under  the  exe- 
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cution. 

In  the  Oregon  and  \Va8hington  cases  cited 
and  relied  on  by  plaintiff  in  error,  the  prop- 
erty levied  on  was  sold  to.  the  judgment  cred- 
itor and  his  bid  credited  upon  the  judgment 
without  the  payment  of  any  money  to  the 
sheriff,  as  in  the  case  at  bar.  That  was  the 
situation  also  in  the  Oklahoma  case  of  Berry 
V.  Kiefer,  supra.  But  the  statute  construed 
in  the  Oregon  and  Washington  cases  differs 
materially  from  the  statute  of  this  state  on 
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the  subject.  By  the  Oregon  statute  a  commis- 
sion was  allowed  on  "money  actually  made 
on  any  process  and  returned  to  the  clerk;" 
and  the  statute  in  Washington  allowed  a  per- 
centage "on  all  moneys  actually  made  and 
paid  to  the  sheriff."  The  decisions  in  those 
states  denying  the  right  to  the  commission 
appears  to  have  been  based  upon  the  peculiar 
language  of  the  statute.  Referring  to  the 
Oregon  statute,  the  Supreme  Court  of  that 
state,  in  the  case  cited,  said  in  substance  that 
to  entitle  the  sheriff  to  a  commission  the 
money  must  have  been  actually  made  and 
returned  to  the  clerk,  and  the  language  used 
in  the  statute  in  expressing  those  conditions 
was  further  commented  on  as  follows:  "Of 
course,  if  the  statute  plainly  allows  it,  we 
have  nothing  to  do  with  the  [335]  question  as 
to  whether  it  (the  commission)  is  reasonable 
or  not;  but  in  cases  of  doubt  it  might  be  very 
material  to  consider  the  consequences  of  a 
particular  construction.  But  in  this  case 
there  can  be  no  doubt  of  the  legislative  intent, 
and  that  was  not  to  allow  commissions  unless 
the  money  was  actually,  not  figuratively  or 
constructively,  received  on  the  process,  and 
then  paid  over  to  the  clerk.  Unless  this  lan- 
guage is  to  receive  this  interpretation,  its 
careful  and  studied  use  by  the  legislature  is 
without  meaning  and  without  effect."  And 
in  State  v.  Prince,  supra,  the  Supreme  Court 
of  Washington  said  that  by  the  clause  allow- 
ing a  percentage  on  all  moneys  actually  made 
and  paid,  "the  legislature  seems  to  have  recog- 
nized that  a  sheriff  might  serve  executions 
and  execute  orders  of  sale  so  that  the  same 
might  be  satisfied  and  performed  without 
actually  receiving  any  money,  as  in  this  in- 
stance,  and  meant  to  exclude  all  such  cases, 
and  to  prohibit  him  from  charging  any  com- 
mission therefor." 

The  statute  of  Oklahoma  provides  for 
charging  a  commission  "for  collecting  money 
on  sale,"  and  it  is  construed  in  Berry  v.  Kie- 
fer,  supra,  as  not  permitting  the  charge  when 
the  judgment  creditor  is  the  purchaser,  and 
the  amount  of  his  bid  is  credited  on  the  judg- 
ment. But  it  was  so  construed  in  view  of  the 
-other  provisions  of  the  statute  prescribing 
fees  for  serving  an  order  of  sale,  making  re- 
turn thereof,  summoning  appraisers  and  ap- 
praising the  property,  selling  the  property  or 
offering  it  for  sale,  as  well  as  for  making  the 
deed.  And  the  court  said  that  for  every 
service  required  a  specific  sum  was  provided 
as  compensation;  that  when  no  money  is 
collected  no  service  is  rendered  for  which  the 
commission  could  be  charged,  for  it  was  con- 
templated by  the  charge  to  reWard  the  officer 
for  receiving  the  money,  and  compensate 
him  for  his  liability  in  holding  and  account- 
ing for  the  same.  No  specific  fee  for  summon- 
ing appraisers  or  for  conducting  the  sale  is 
provided  by  our  statute,  which,  in  that  re- 
.spect^  differs  from  the  Oklahoma  statute. 
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But  we  cannot  agree  with  the  view  ex- 
pressed in  the  cases  denying  the  officer's  right 
to  the  commission  under  the  conditions  [336] 
stated,  that  it  is  allowed  only  as  compensation 
for  receiving  and  accounting  for  the  money. 
We  think  it  is  intended  also  as  compensation 
for  the  risk  and  liability  otherwise  incurred 
by  the  levy  and  sale.  The  commission  is  pre- 
scribed for  money  collected  on  the  sale  of 
personal  as  well  as  real  property,  and  since 
nothing  is  otherwise  allowed  the  officer  for 
keeping  and  caring  for  personal  property 
levied  on,  except  in  actual  and  necessary  ex- 
penses (Comp.  Stat.  1910,  Sec.  1215),  he 
would  receive  no  compensation  for  the  risk 
and  liability  assumed  by  holding  and  selling 
such  property,  which  might  be  considerable, 
as  in  the  case  of  live  stock  or  other  property 
requiring  care  and  attention,  unless  entitled 
to  the  prescribed  commission;  and  it  is  not 
impossible  that  the  creditor  might  become 
the  purchaser  and  have  the  amount  of  his  bid 
credited  on  the  execution  and  judgment. 

While  we  think  that  the  provision  for  the 
commission  in  our  statute,  in  the  absence  of 
any  other  provision  qualifying  it  or  limiting 
its  operation,  is  to  be  construed  as  allowing 
the  commission  under  the  circumstances  of 
the  sale  in  question,  and  that  such  construc- 
tion is  sustained  by  the  weight  of  authority, 
the  legislature  seems  to  have  recognized  the 
right  to  the  commission  in  such  case  by  pro- 
viding in  Section  4740,  Compiled  Statutes, 
1910,  found  in  the  article  relating  to  the  re- 
demption of  lands  sold  on  execution,  that  no 
commission  on  the  amount  of  the  redemption 
money  shall  be  allowed  the  officer  receiving 
the  same,  but  the  usual  commission  shall  be 
allowed  the  officer  selling  the  property  on 
the  excess  over  the  amount  of  the  redemption 
money.  The  last  clause  evidently  refers  to  a 
second  or  subsequent  sale  upon  redemption  by 
a  judgment  creditor  provided  for  In  Sections 
4736,  4737  and  4738.  As  previously  stated, 
the  certificate  of  sale  on  execution  is  required 
to  state  the  sum  paid,  or  if  the  lands  be  pur- 
chased by  the  creditor,  the  amount  of  his 
bid.  (Id.  Section  4734.)  And  Section  4735 
provides  that  the  judgment  debtor  may  re- 
deem within  six  months  from  the  sale  by 
paying  to  the  purchaser,  or  the  [337]  sheriff 
or  other  officer  who  made  the  sale,  the  sum 
paid  on  the  purchase  price,  or  the  amount 
given  or  bid  if  purchased  by  the  plaintiff  in 
the  execution.  Section  4740  seems  to  contem- 
plate that  whether  the  property  has  been  sold 
to  a  third  person  cr  the  judgment  creditor, 
the  officer  will  have  received  his  commission, 
and  to  intend  that  he  shall  not  be  allowed 
another  commission  on  the  redemption  money 
representing  the  amount  of  the  purchase  price 
with  interest.  To  hold  that  he  is  not  en- 
titled to  a  commission  on  the  sale  when  sold 
to  -the  plaintiff  in  the  execution  by  crediting 
the  price  on  the  judgment  without  actually 
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handling  the  money,  would  result  in  view  of 
Section  4740,  in  not  allowing  him  any  com- 
mission, although  upon  redemption  the  entire 
amount  of  the  purchase  price  should  be  paid 
to  the  plaintiff  in  money  passing  through  the 
sheriff's  hands.  We  doubt  if  any  such  result 
was  intended. 

As  above  stated,  we  believe  the  weight  of 
authority  sustains  the  right  to  the  commis- 
sion upon  the  facts  in  this  case,  where  the 
provision  therefore  is  no  more  specific  than  in 
our  statutes  as  to  the  service  or  collection 
for  which  it  is  allowed.  (Sharvey  v.  Central 
Vermillion  Iron  Co.  57  Minn.  216,  68  N.  W. 
864;  Litchfield  v.  Ashford,  70  la.  393,  30  N. 
W.  649;  Jurgens  v.  Hauser,  19  Mont.  184, 
47  Pac.  809;  Roberts  v.  Ingalls,  36  Nev.  325, 
135  Pac.  927,  48  L.R.A.(N.S.)  542,  Ann.  Cas. 
1915C  1119;  Arnold  v.  Dinsmore,  3  Cold. 
(Tenn.)  235;  Kelly  v.  Barnet,  24  Cal.  App. 
119,  140  Pac.  606.) 

The  statute  of  Minnesota  allowed  the  sher- 
iff a  commission  or  percentage  for  '* collec- 
tions on  executions,  when  the  same  is  col- 
lected or  settled  after  levy."  Construing  that 
statute,  it  was  held  in  Sharvey  v.  Iron  Co. 
supra,  that  there  was  a  collection  within  the 
meaning  of  the  statute,  entitling  the  sheriff 
to  the  percentage  where  lands  were  levied 
upon  and  sold  to  the  judgment  creditor,  and 
the  execution  was  returned  with  the  amount 
of  the  bid  credited  thereon.  The  reasons  for 
the  conclusion  were  stated  in  the  opinion  by 
Gilfillan,  Chief  Justice,  as  follows: 

[338]  "When  an  execution  creditor  bids 
upon  the  property  levied  on,  he  bids  as  any 
one  else  does,  except  that,  if  it  be  struck 
off  to  him,  to  avoid  circuity  of  action,  and  as' 
matter  of  convenience,  he  is  not  required  to 
go  through  the  ceremony  of  paying  the  money 
to  the  sheriff  and  receiving  it  back  from  him. 
But  he  is  presumed,  as  any  one  else  would 
be,  to  bid  the  property  off  at  what  he  deems 
to  be  its  value;  and  there  is  secured  to  him, 
by  means  of  the  execution  and  sale,  the 
amount  of  the  bid,  less  the  fees  and  expenses, 
by  acquiring  the  title  to  the  property  if  the 
sale  become  absolute,  and  by  actual  receipt 
of  the  money  if  there  be  redemption  What- 
ever he  acquires  by  the  execution  and  sale 
is  to  be  deemed  a  collection,  not  only  as  be- 
tween him  and  the  judgment  debtor,  but  as 
between  him  and  the  sheriff.  If  this  were 
not  80,  execution  creditors  might  in  many 
cases  profit  by  defeating  the  sheriff's  just 
claim  to  fees.  In  this  case  the  property  was 
struck  off  to  defendant  at  $250,000.  Suppose 
a  third  person  had  bid  that  amount,  and  the 
defendant  had  bid  $50  more,  that  being  the 
highest  bid,  the  sheriff  would  have  been  ob- 
liged to  strike  off  the  property  to  it,  and,  if  he 
were  tfot  entitled  to  fees  because  the  defend- 
ant bid  off  the  property,  it  would  make  a 
very  handsome  profit  by  its  raise  of  $50." 


The  statute  of  Tennessee  considered  in  Ar- 
nold V.  Dinsmore,  supra,  provided  a  fee  for 
collecting  money  on  executions,  without  mak- 
ing any  other  provision  where  land  levied 
upon  is  bid  in  by  the  execution  creditor;  the 
court  said: 

"No  'money,'  in  the  language  of  the  stat- 
ute, was  collected;  but  the  land  sold  was 
voluntarily  accepted  by  the  creditor,  in  lieu 
of  the  money,  and  thereby,  under  our  prac- 
tice, the  execution  satisfied.  The  sheriff  did 
all  he  was  commanded  to  do  by  law.  He 
could  not  do  more  under  his  process.  Every 
duty  and  responsiblity  enjoined  by  it  were 
assumed  and  faithfully  discharged;  and  we 
think,  by  a  fair  and  just  interpretation  of  the 
statute,  he  is  entitled  to  compensation  for 
his  services.  The  execution  creditor  was  not 
bound  to  bid  in  the  land.  He  did  it  at  his 
own  option,  and  it  is  to  [339]  be  presumed, 
for  his  .own  interest.  Strictly,  the  sheriff 
might  have  demanded  of  him,  as  of  any  other 
purchaser,  the  payment  of  his  bid,  at  which 
the  land  was  struck  off,  and  returned  it  with 
the  fieri  facifi8y  into  court,  when  it  would 
have  been  paid  over  by  the  clerk  to  the  judg- 
ment creditor.  But,  such  has  not  been  our 
practice,  and  we  have  no  disposition  to  dis- 
turb it.  It  has  been  sanctioned  by  long  usage, 
and  it  is  doubtlessly  often  convenient  and 
highly  beneficial  to  both  parties." 

In  Litchfield  v.  Ashford,  supra,  under  a 
statute  declaring  the  sheriff  entitled  to  charge 
and  receive  a  fee  according  to  percentage  on 
the  amount,  "for  collecting  and  paying  over 
money,"  he  was  held  entitled  to  the  percent- 
age upon  the  amount  of  a  sale  where  the 
judgment  plaintiff  became  the  purchaser  and 
the  amount  of  his  bid  was  not  paid  to  the 
sheriff,  but  credited  on  the  judgment.  Re- 
ferring to  a  former  statute  expressly  allowing 
a  commission  where  the  property  wad  pur- 
chased by  the  execution  plaintiff,  and  con- 
struing the  later  statute  then  under  consid- 
eration, the  Iowa  court  said:  '*It  appears 
that  by  the  previous  legislation  a  sale  of 
property  to  the  plaintiff  in  execution  was  re- 
garded as  a  collection  made  by  the  sale,  and 
it  is  so  in  fact.  The  sale  pays  the  debt. 
Now,  when  the  nineteenth  general  assembly 
fixed  the  fees  for  collection,  and  omitted  to 
except  a  collection  made  by  a  sale  to  the 
plaintiff  in  execution,  we  think  the  legislative 
intent  was  to  allow  the  percentage  in  all 
cases  where  the  act  of  the  sheriff  amounted,  in 
effect,  to  a  collection." 

The  question  here  presented  was  decided 
in  the  Montana  case  of  Jurgens  v.  Hauser, 
supra,  and  in  the  Nevada  case  of  Roberts  v. 
Ingalls,  supra,  under  a  statute  providing  % 
commission  for  receiving  and  paying  over 
money  on  execution  or  other  process  where 
lands  or  personal  property  have  been  levied 
uopn  and  sold,  and  in  each  case  the  sheriff 
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was  held  entitled  to  the  commission,  the  court 
refusing  to  follow  a  previous  decision  to  the 
contrary  under  an  identical  statute  in  the 
case  of  Peery  v.  Wright,  supra.  Although 
the  precise  question  was  not  involved  in  the 
California  case  of  Kelly  v.  [340]  Barnet, 
8upra,  the  remarks  of  the  court  stating  the 
reasons  for  the  decision  in  that  case  are 
pertinent.  The  action  was  to  compel  the 
sheriff  to  execute  and  deliver  a  certificate  of 
tale  to  the  plaintiff  as  the  purchaser  at  a  sale 
of  real  estate  on  execution.  The  execution 
was  issued  upon  a  judgment  in  favor  of  the 
plaintiff,  and  he  was  the  only  bidder  at  the 
sale.  He  bid  the  full  amount  of  his  judgment 
and  costs,  and  tendered  the  sheriff  a  receipt 
for  such  amount  with  the  sum  of  $25  to  cover 
the  costs  and  expenses  of  the  sale,  and  there- 
upon  demanded  that  a  certificate  of  sale  be 
issued  to  him.  The  sheriff  declined  to  issue 
the  certificate  for  the  reason  that  his  com- 
mission on  the  sale  amounting  to  oyer  $200 
had  not  been  paid.  The  contention  of  the 
plaintiff  was  that  he  was  not  required  to  pay 
the  amount  of  his  bid  in  cash,  but  that,  in 
lieu  thereof,  he  was  entitled  to  hand  the 
sheriff  a  receipt  in  full  of  the  amount  due 
on  the  judgment,  and  that  the  sheriff  was 
not  therefore  entitled  to  charge  or  receive 
commissions.  The  California  statute  referred 
to  in  the  opinion  (Pol.  Code,  Sec.  4300b) 
allows  the  sheriff  a  commission  ''for  collect- 
ing money  on  execution."  The  plaintiff's 
right  to  a  certificate  of  sale  under  the  cir- 
cumstances was  denied  by  the  court  on  the 
ground  that,  although  a  judgment  creditor 
who  bids  in  the  property  for  the  ^monnt  of 
his  judgment,  may,  as  a  matter  of  conven- 
ience, arrange  with  the  officer  to  have  him 
accept  a  receipt  for  the  amount  of  the  bid 
instead  of  the  cash,  the  officer  is  not  bound 
to  do  that,  but  may  require  the  successful 
bidder  in  every  instance  to  pay  the  amount 
of  his  bid  in  cash,  and  the  eourt  said  that 
the  sheriff  evidently  took  that  position  be- 
cause of  plaintiff's  olaim  that  he  had  no  right 
to  charge  the  commission. 

Having  concluded  thai  the  sheriff  is  en- 
titled to  recover  the  commission  claitaied  by 
him,  the  judgment  will  be  affirmed. 

Affirmed. 

Beard  and  Scott,  JJ.,  concur. 


NOTB. 

The  reported  case  holds  that  a  sheriff  is 
entitled  to  his  commission  for  making  an 
execution  sale  though  the  property  is  bid  in 
by  the  judgment  creditor  and  the  bid  is  cred- 
ited on  the  judgment  so  that  no  money  is 
paid  to  the  sheriff  on  the  sale.  The  right  of 
an  officer  to  compensation  for  selling  property 
where  the  party  entitled  to  the  proceeds  bids 


in  the  property  ia  discussed  in  the  note  to 
Roberts  v.  Ingalls,  Ann.  Cas.  1915C  1110. 
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Mvnlelpal    Oorporatioiis   —   Powers  — 
Pvreliase  of  Telephone  System. 

Const,  art.  13,  §  4,  as  originally  adopted, 
provided  that  the  debt  of  any  county,  city, 
or  other  subdivision  should  never  exceed  five 
per  cent  of  the  assessed  value  of  the  taxable 
property.  Thereafter  the  section  was  amend- 
ed, and  now  declares  that  the  debt  of  no 
countv,  citv,  or  other  subdivision  shall  exceed 
five  per  cent  of  the  assessed  valuation  of  the 
taxable  property,  provided  that  any  county 
may  incur  additional  indebtedness  not  ex> 
cecding  ten  per  cent  of  the  assessed  valuation 
for  the  purpose  of  providing  waterworks,-  etc., 
and  that  cities  having  a  population  of  8,000 
or  more  may  incur  indebtedness  not  exceeding 
eight  per  cent  of  the  assessed  valuation  for 
the  purpose  of  constructing  street  railways 
or  other  lijjhting  plants,  but  that  no  county, 
city,  or  other  subdivision  shall  be  included 
within  such  district  without  a  majority  Vote 
in  favor  thereof,  and  no  such  debt  shall' ever 
be  incurred  for  any  of  the  purposes  provided, 
unless  authorized  by  a  majority  vote  of  the 
electors.  It  is  held  that  a  city  may  incur  in-  - 
debtedness  up  to  the  five  per  cent  limijt  for 
purposes  not  mentioned  in  the  constitution, 
as  the  purchasing  and  equipping  of .  a  tele- 
phone system  subject  to  the  qualiflcaiion  that 
it  may  not  issue  bonds  without  a  majority 
vote  in  favor  thereof  according  to  Pol.  Code, 
§  1229,  Bubd.  5. 
•  [See  note  at  end  of  this  case.} 

SMne. 

Lawa  1907,  e.  88,  authorising  cities  to  ac- 
quire, construct)  equip,  and  operate  a  tele-: 
phone  system  is  not  in  violation  of  Const, 
art..  13,  §  1,  declaring  that  neither  the  state 
nor  $.ny  county  or  municipality  shall  loan  its 
credit,  make  donations  in  the  aid  of  indi- 
vidual corporations,  oi*  become  the  owner  of 
the  capital  stock  of  any  such  corporation, 
nor  shall  the  state  engage  in  any  work  of  in- 
ternal improvement;  for  the  eonetltution 
merely  prohibits  cities  from  becoming  inter- 
ested in  public  utilities  owned  by  private 
persons. 

[See  note  at  end  of  this  case.] 

Statntos  —  Cmtatraotian   la  FaTor   of 
Validity. 

Statutes  should  receive  that  construction 
which  will  uphold  their  validity. 
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Mnnleipal    Bonds  ^  Amthorlsation   — 
Majority  Vote  —  WKat  Constitiitefl. 

Pol.  Code,  §  1229,  subd.  5,  declaring  that 
no  bond  shall  be  issued  by  city  council  unless 
the  legal  voters  of  the  city  by  a  majority 
shall  have  determined  in  favor  of  issuing  the 
bonds,  warrants  the  issuance  of  bonds  upon 
a  majority  vote  in  favor  thereof,  though  the 
majority  cast  in  favor  of  issuance  is  not  a 
majority  ot  the  voters  of  the  city. 

Appeal  from  Circuit  Court,  Davison 
county:     Tbipp,  Judge. 

Action  by  T.  J.  Spangler,  plaintiff,  against 
City  of  Mitchell,  defendant.  Judgment  for 
defendant.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Spangler  d  Haney  and  TfuU  d  Royhl  for 
appellant. 
Lauritz  Miller  for  respondent. 

• 

[338]  Smith,  J. — Action  by  plaintiff,  who 
is  appellant,  to  enjoin  the  city  of  Mitchell, 
its  officers,  agents,  servants,  and  attorneys, 
from  issuing  proposed  bonds  for  and  from 
contracting  for  the  construction  of,  and  from 
operating  or  attempting  the  operate,  a  tele- 
phone exchange  in  the  city  of  Mitchell.  Trial 
to  the  court.  Findings  of  fact  and  conclu- 
sions of  law  upon  which  judgment  was  en- 
tered for  defendants. 

Briefly  stated,  the  findings  of  fact  disclose 
that  on  June  10,  1913,  a  special  election  was 
held  in  the  city  of  Mitchell  to  determine 
whether  the  city  should  issue  bonds  in  the 
sum  of  $60,000  for  constructing,  equipping, 
and  operating  a  municipal  telephone  system 
in  the  city  of  Mitchell.  No  other  question 
was  voted  upon.  At  said  election  776  votes 
were  cast  in  favor  of  and  260  votes  against 
the  bonds.  Thereafter  the  city  caused  notices 
to  be  published  calling  for  bids  for  the  $60,- 
000  of  bonds,  and  also  bids  for  the  construc- 
tion and  installation  of  the  proposed  tele- 
phone system. 

It  is  alleged  in  the  complaint  and  admitted 
by  the  answer  that  the  city,  unless  restrained, 
will  enter  into  a  contract  for  the  sale  of 
bonds  and  for  the  construction  and  installa- 
tion of  a  telephone  system.  Oral  evidence 
was  offered  to  show  that  at  the  [389]  pre- 
ceding city  election  in  April  1,646  votes  were 
polled,  and  that  thereafter,  until  the  bond 
election  in  June,  there  had  been  no  substan- 
tial change  in  the  number  of  voters  in  the 
city.  It  is  alleged  in  the  complaint,  and  was 
proved  at  the  trial,  that  no  ordinance  had 
been  passed  by  the  city  council  providing 
for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  annual  interest,  and  the  principal 
of  the  boniTs  when  due.  The  trial  court  found 
as  matter  of  law:  First,  that  the  city  could 
issue   the   bonds  upon   adopting  the   proper 


ordinance;  second,  that  the  city  has  power, 
under  the  law  and  Constitution,  to  construct, 
equip,  maintain,  and  operate  a  municipal  tele- 
phone system;  third,  that  the  city  has  power 
to  issue  bonds  and  use  the  proceeds  thereof 
to  construct  and  operate  a  municipal  tele- 
phone system. 

It  is  admitted  that  the  proposed  telephone 
system  is  to  supply  the  residents  of  Mitchell 
and  the  public  with  telephone  service.  This 
appeal  is  from  a  judgment  dismissing  the  in- 
junction action  and  from  an  order  denying  a 
new  triaL 

In  appellant's  brief  it  is  said: 

''The  record  presents  the  following  ques- 
tions : 

"Is  the  finding  that  at  the  special  election 
the  bonds  were  carried  by  a  majority  of  the 
electors  of  said  city  contrary  to  the  evidence? 

"Has  the  city  power,  under  the  Constitu- 
tion, to  engage  in  the  business  of  operating  a 
telephone  exchange  for  the  purpose  of  sup- 
plying the  citizens  and  the  public  with  tele- 
phone service? 

"Has  the  city  power,  under  the  Constitu- 
tion, to  issue  bonds  of  the  city,  the  proceeds 
to  be  used  in  constructing  and  equipping  a 
telephone  exchange  for  the  purpose  of  supply- 
ing the  citizens  and  the  public  with  telephone 
service?  • 

"Did  the  court  err  in  vacating  the  tempo- 
rary injunction  and  dismissing  the  suit  when 
no  irrepealable  ordinance  required  by  the  Con- 
stitution had  been  adopted?" 

We  will  first  consider  whether  in  this  ease 
the  authority  of  the  municipality  to  incur  the 
proposed  indebtedness  is  limited  by,  or  condi- 
tioned upon,  the  provision  of  section  4,  art. 
13,  of  the  state  Constitution,  which  requires 
the  question  of  proposed  indebtedness  to  be 
submitted  to  a  vote  of  the  electors.  As  orig- 
inally adopted  in  1889,  section  4  was  as  fol- 
lows: 

"The  debt  of  any  county,  city,  town,  school 
district,  .  .  .  [340]  or  other  subdivision, 
shall  never  exceed  five  per  centum  upon  the 
assessed  value  of  the  taxable  property  therein. 
In  estimating  the  amount  of  indebtedness 
which  a  municipality  or  subdivision  may 
incur  the  amount  of  indebtedness  contracted 
prior  to  the  adoption  of  this  Constitution 
shall  be  included." 

In  1896  this  section  was  amended  by  add- 
ing two  provisos;  the  first  of  which  author- 
ized municipalities  to  incur  an  additional 
indebtedness,  not  to  exceed  10  per  centum 
upon  the  as9essed  valuation  of  the  assessable 
property  therein,  for  the  purpose  of  providing 
water  for  irrigation,  domestic  uses,  etc.  The 
second  proviso  in  the  section  as  first  amend- 
ed, among  other  things,  declares  that: 

"No  such  debt  shall  ever  be  incurred  for 
any  of  the  purposes  in  this  section  provided, 
unless  authorized  by  a  vote  in  i^.y<x  thereof 
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of  a  majority  of  the  electors  of  such  county, 
municipal  corporation/'  etc. 

In  1902  this  section  was  again  amended, 
substantially  re-enacting  the  then  existing 
provisions  of  section  4,  but  adding  thereto 
what  is  now  the  second  proviso,  to  the  effect 
that  cities  containing  a  population  of  8,000 
or  more  may  incur  an  indebtedness  not  ex- 
ceed in^i;  8  per  cent  upon  the  assessed  valua- 
tion of  the  taxable  property  therein,  for  the 
year  next  preceding  that  in  which  said  in- 
debtedness is  incurred,  for  the  purpose  of  con- 
structing street  railways,  electric  lights,  or 
other  lighting  plants.  The  entire  section  as 
thus  amended,  reads  as  follows: 

"Sec.  4.  The  debt  of  any  county,  city,  school 
district,  civil  township  or  other  subdivision, 
shall  never  exceed  five  (5)  per  centum  upon 
the  assessed  valuation  of  the  taxable  property 
therein  for  the  year  preceding  that  in  which, 
said  indebtedness  is  incurred. 

"In  estimating  the  amount  of  indebtedness 
which  a  municipality  or  subdivision  may  in- 
cur, the  amount  of  indebtedness  contracted 
prior  to  the  adoption  of  the  Constitution 
shall  be  included: 

"Provided,  that  any  county,  municipal  cor- 
poration, civil  township,  district  or  other  sub- 
division may  incur  an  additional  indebted- 
ness not  exceeding  ten  per  centum  upon  the 
assessed  valuation  of  the  taxable  property 
therein  for  the  year  preceding  that  in  which 
said  indebtedness  is  incurred,  for  the  purpoM 
of  providing  [341]  water  and  sewerage,  for 
irrigation,  domestic  uses,  sewerage  and  other 
purposes;  and 

"Provided,  further,  that  in  a  city  wher« 
the  population  is  8,000  or  more,  such  city 
may  incur  an  indebtedness  not  exceeding 
eight  per  centum  upon  the  assessed  valuation 
of  the  taxable  property  therein  for  the  year 
next  preceding  that  in  which  said  indebted- 
ness is  incurred  for  the  purpose  of  construct- 
ing  street  railways,  electric  lights  or  other 
lighting  plants. 

"Provided,  further,  that  no  county,  munici- 
pal corporation,  civil  township,  district  or 
subdivision  shall  be  included  within  such  dis- 
trict or  subdivision  without  a  majority  vote 
in  favor  thereof  of  the  electors  of  the  county, 
municipal  corporation,  civil  township,  district 
or  other  subdivision  as  the  case  may  be,  which 
is  proposed  to  be  included  therein,  and  no 
such  debt  shall  ever  be  incurred  for  any  of 
the  purposes  in  this  section  provided,  unless 
authorized  by  a  vote  in  favor  thereof  by  a 
majority  of  the  electors  of  such  county,  mu- 
nicipal corporation,  civil  township,  district  or 
subdivision  incurring  the  same." 

It  will  be  seen  that  this  section,  as  orig- 
hially  adopted,  constitttted  an  absolute  limi- 
'tation  on  the  powers  of  inunicipalities  to 
incur  an  indebtedness  for  any  pur|^ose  what- 
ever in  excess  of  &  per  centum  upon  the  a^ 


sessed  valuation  of  the  taxable  property 
therein  for  the  year  preceding  that  in  which 
said  indebtedness  might  be  incurred,  but  con- 
tained no  requirement  that  any  proposed  in- 
debtedness should  be  submitted  to  a  vote  of 
the  electors.  The  first  of  the  two  amend- 
ments, by  way  of  provisos,  authorized  an  ad- 
ditional indebtedness  not  exceeding  10  per 
centum  for  the  purposes  therein  named; 
while  the  second  amendment  authorized  an 
additional  indebtedness  not  exceeding  8  per 
centum  to  be  incurred  by  cities  having  a 
population  of  8,000  or  more,  for  the  specific 
purposes  named  in  that  proviso.  The  third 
proviso  is,  in  effect,  nothing  more  than  a 
limitation  upon  the  exercise  of  the  powers 
conferred  by  the  two  added  provisos.  It  de- 
clares that: 

''No  such  debt  shall  ever  be  incurred  for 
any  of  the  purposes  in  this  section  provided, 
unless  authorized  by  a  vote  in  favor  thereof 
by  a  majority  of  such  county,  municipal  cor- 
poration," etc.,  incurring  the  same. 

This  limitation  must  be  construed  as  ex- 
tending only  to  indebtedness  created  for  the 
purposes  named  in  the  preceding  provisos. 
[842]  It  is  true  that  section  4,  taken  as  a 
whole,  is  a  limitation  upon  power  of  munici- 
pal itfes  to  create  indebtedness  for  any  mu- 
nicipal purpose  whatever.  But  to  construe 
the  third  proviso  otherwise  than  as  indicted 
would  be  to  hold  that  no  indebtedness  for  any 
purpose  whatever  could  be  incurred  or  created 
by  a  city,  unless  first  submitted  to  a  vote  of 
the  electors.  The  absurd  results  of  such  a 
construction  are  too  obvious  to  require  dis- 
cussion.  We  therefore  hold  that  it  is  only 
when  the  proposed  indebtedness  is  to  be  in- 
curred for  water,  sewerage,  etc.,  or  for  con- 
struction of  street  railways,  electric  lights, 
etc.,  in  excess  of  the  5  per  cent  limitation, 
that  the  provision  of  Secti<m'4  of  article  13, 
of  the  Ckmstitution  apply.  It  is  dear,  there- 
fore, that  the  eity  without  a  vote  may  incur 
indebtedness  within  the  5  per  cent  limitation 
for  any  municipal  purpose  when  authorized 
by  law  which  is  not  in  conflict  with  any 
other  provision  of  the  Constitution,  except 
that  it  may  not  issue  bonds  without  such 
vote.     Section  1229,  subd.  6,  Pol.  Code. 

Tlie  next  question  to  be  considered  ia 
whether,  under  the  laws  of  this  state,  the 
defendant  city  is  authorised  to  construct, 
equip,  maintain,  and  operate  a  municipal 
telephone  system,  and  to  borrow  money  and 
issue  bonds  for  that  purpose.  Chapter  88, 
Laws  of  1907,  provides  that: 

**The  city  eottneil  of  any  eity  in  this  state 
^all  have  power  to  acquire,  construct,  equip, 
maintain  and  operate  a  telephone  system  f(^ 
the  purpose  of  providing  its  ifnhabitants  with 
telephone  service,  and  to  make  such  rulea 
and  t^sgulatiOns  concerning  the  same  as  it 
may  deem  advisable."- 
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This  enactment,  in  effect,  declares  that  the 
acquisition,  construction,  and  operation  of  a 
telephone  system  is  a  legitimate  exercise  of 
the  powers  of  a  municipal  corporation,  by 
reason  of  which  municipal  indebtedness  may 
be  incurred.  The  question  whether  that  en- 
actment is  in  conflict  with  other  provisions 
of  the  Constitution  will  be  considered  later. 
However,  the  constitutional  limitation  of  5 
per  cent  yet  remains  operative  to  limit  the 
general  debt  creating  power  of  the  city. 
Does  the  proposed  indebtedness  transcend 
that  limitation?  The  trial  court  found  that 
the  assessed  valuation  of  taxable  property  in 
the  city  of  Mitchell  for  the  year  1914  was 
$7,946,435.  Upon  this  valuation  the  total  in- 
debtedness, existing  and  proposed,  of  the  city 
of  Mitchell,  [343]  could  not  exceed  $397,321. 
But  the  trial  court  also  further  found  that 
the  total  existing  indebtedness  of  the  city 
was  only  $200,500. 

It  is  clear,  therefore,  that  the  proposed  in- 
debtedness of  $60,000,  in  addition  to  existing 
indebtedness,  does  not  exceed  the  5  per  cent 
constitutional  limitation.  Section  4,  art.  13, 
therefore  requires  no  further  consideration. 

Appellant  most  strenuously  contends  that 
chapter  88,  Laws  of  1907,  authorizing  cities 
to  acquire,  construct,  maintain,  and  operate 
a  telephone  system  is  in  contravention  of  the 
following  clause  of  section  1,  art.  13,  of  the 
Constitution : 

"Nor  shall  the  state  engage  in  any  work 
of  internal  improvement.'' 

It  is  appellant's  contention  that  the  con- 
struction and  operation  of  a  telephone  system 
is  not  a  legitimate  or  necessary  exercise  of 
the  powers  of  a  municipal  government  as 
such,  but  is  a  work  of  internal  improvement, 
and  that,  because  the  state,  as,  a  political 
community,  is  forbidden  to  engage  in  works 
of  internal  improvement,  it  can  neither  au- 
thorize nor  require  its  inferior  municipalities 
so  to  do.  In  the  discussion  of  this  question 
appellant's  counsel  have  presented  an  able 
and  learned  review  of  the  origin,  hi8tory»  and 
construction  of  this  constitutional  clause,  as 
found  in  the  Constitutions  of  other  states, 
prior  to  its  adoption  in  our  own  Constitution, 
together  with  a  citation  and  review  of  deci- 
sions of  courts,  particularly  Michigan,  Wis- 
consin, Minnesota,  and  Iowa.  An  attempt  at 
this  time  to  review  many  other  decisions 
cited  in  the  briefs  of  counsel  and  considered 
as  having  an  indirect  bearing  upon  this  ques- 
tion would  serve  no  useful  purpose  in  the 
view  we  take  of  this  case.  B^e  22  Cyc.  1589. 
'  It  is  appellant's  contention  that  telephone 
companies  arc  common  carriers  subjeet  to  the 
supervisory  jurisdiction  of  the  State  Board 
of  Railroad  Commissioners^  and  are  given  the 
right  of  eminent  domain;  that  telephone  Unes 
are  instruments  of  commerce  when  engaged 
in  interstate  commerce,  and  are  subject  to 


the  jurisdiction  and  control  of  the  Interstate 
Commerce  Commission;  and  that  the  con- 
struction and  operation  of  telephone  lines  and 
exchanges  is  a  work  of  "internal  improve- 
ment." Northwestern  Telephone  Exch.  Co.  v. 
Chicago,  etc.  R.  Co.  76  Minn.  334,  79  N.  W. 
315;  Kirby  v.  Citizens'  Telephone  Co.  17  S. 
D.  362,  97  N.  W.  3,  2  Ann.  Cas.  152;  Mis- 
souri River  Telephone  Co.  v.  Mitchell,  22  S. 
D.  191,  116  N.  W.  [344]  67.  But  if  it  be 
conceded  that  the  construction  and  operation 
of  a  telephone  system  is  a  work  of  internal 
improvement  in  which  the  state  is  forbidden, 
either  directly  or  indirectly,  to  engage,  does 
it  necessarily  follow  that  the  Legislature  may 
not  autiiorize  a  city  to  construct,  maintain, 
and  operate  a  telephone  system  within  its 
own  borders  for  the  use  and  convenience  of 
its  own  citizens?  It  is  appellant's  contention 
that  the  state  may  not  authorize  a  munici- 
pality to  do  those  things  which  the  Constitu- 
tion prohibits  the  state  itself  from  doing. 
To  sustain  this  contention,  appellant  cites 
People  V.  Salem  Tp.  Board,  20  Mich.  452,  4 
Am.  Rep.  400;  People  v.  State  Treasurer,  23 
Mich.  499;  Atty.-Gen.  v.  Pingree,  120  Mich. 
550,  79  N.  VV.  814,  46  L.R.A.  407;  State  v. 
Wapello  County,  13  la.  388. 

The  opinion  of  Justice  Cooley  in  the  Salem 
case,  supra,  is  cited  by  appellant  as  a  lead- 
ing case  first  enunciating  the  doctrine  relied 
upon.  That  action  was  mandamus  to  com- 
pel the  township  board  of  Salem  to  execute 
and  issue  bonds  authorized  by  the  Legislature 
and  voted  to  aid  in  the  construction  of  a 
proposed  railway,  by  a  private  railway  cor- 
poration, and  to  raise  money  by  taxation 
therefor.    Justice  Cooley  says: 

"I  suppose,  if  the  legislative  act  in  ques- 
tion can  be  sustained  at  all^  it  must  be  so 
sustained  under  the  general  authority  of  the 
state  to  prescribe  and  determine  the  objects 
to  be  provided  for,  fostered  or  aided  through 
the  expenditures  of  the  public  moneys;  in 
other  words,  it  must  be  regarded  as  an  in- 
cipient step  in  the  exercis?  of  the  sovereign 
power  of  taxation." 

A  careful  reading  will  reveal  that  the  en- 
tire doctrine  of  that  case  is  crystallized  in  a 
single  sentence  at  the  beginning  of  Justice 
Cooley's  discussion  of  the  subject.     He  says: 

"It  is  conceded,  nevertheless,  that  there  are 
certain  limitations  upon  this  power,  not  pre- 
scribed in  express  terms  by  any  constitution- 
al provision,  but  inherent  in  the  subject  itself, 
which  attend  its  exercise  under  all  circum- 
stances, and  which  are  as  inflexible  and  abso- 
li}te  in  their  restraints  as  if  directly  imposed 
in  the  most  positive  form  of  words." 

His  discussion  of  the  taxing  power  as  thus 
defined  and  limited  is  clear  and  illuminating, 
and  at  the  conclusion  he  says: 

'^he  case  before  us  is  that  of  a  private  cor- 
poration demanding  a  gratuity  which  has  been 
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Totad  to  it  in  township  meeting  [345]  upon 
the  assumption  that  its  business  operations 
and  facilities  will  incidentally  benefit  the 
township.  ...  If  the  authority  exer- 
cised is  not  within  the  taxing  power  of  tlie 
state,  it  is  quite  needless  to  discuss  whether, 
if  it  were  within  it,  there  are  not  restric- 
tions which  prohibit  its  exercise." 

The  entire  decision  is  predicated  iipon  the 
statement  that  the  power  of  taxation  is  inher- 
ently limited  in  its  nature,  apart  from  any 
constitutional  limitation,  and  that  such  limi- 
tation forbids  the  taxing  power  to  be  used 
in  aid  of  private  enterprises,  whether  such 
private  enterprise  is  one  intended  to  perform 
a  public  service  or  is  one  strictly  private  in 
its  purposes  and  control.  Justice  Cooley 
savB: 

"It  scarcely  seems  necessary  to  say  that 
what  the  state  as  a  political  community  can- 
not do  it  cannot  require  the  inferior  munici- 
palities to  do.  When  the  case  is  found  to 
stand  .  .  .  outside  the  domain  of  taxation, 
state  burdens  and  township  burdens  ax'e  alike 
precluded.** 

Under  this  decision,  if  the  Constitution  of 
Michigan  at  that  time,  as  it  formerly  did, 
had  expressly  authorized  the  state  to  engage 
in  works  of  internal  improvement,  the  taxing 
power  of  the  state  could  not  have  been  exer- 
cised to  aid  private  persons  or  corporations 
engaged  in  them  as  private  enterprises.  The 
decision  was  not  founded  on,  or  a  construc- 
tion of,  the  clause  of  the  Michigan  Constitu- 
tion which  forbade  the  state  to  engage  in 
works  of  internal  improvement,  but  upon  a 
limitation  said  to  be  inherent  in  the  taxing 
power  itself,  and  wholly  outside  constitu- 
tional restrictions.  Thus  understood,  the 
quotation  from  Justice  Cooley's  opinion  relied 
upon  by  appellant's  counsel  can  have  no  ap- 
plication to  the  case  at  bar,  as  an  interpreta- 
tion of  the  clause  of  the  Cotistitution  inhibit- 
ing the  state  from  engaging  in  works  of 
internal  improvement.  T!ie  same  court  in 
Atty.-Gen.  v.  Pingree,  stipra,  purports  to 
apply  Justice  Cooley's  views  in  the  Salem 
case  to  a  state  of  facts  somewhat  dissimilar, 
and  which  arose  under  a  statute  of  that  state 
attempting  to  authorize  the  city  of  Detroit 
to  purchase,  maintain,  and  operate  certain 
railway  lines.  The  act  authorized  a  commis- 
sion to  be  appointed  by  the  city  council,  to 
purchase — ^"in  their  discretion  and  upon  such 
terms  and  conditions  as  they  may  deem  ad- 
visable for  the  interest  of  said  city  .  ,'  . 
from  [346]  the  company  or  companies  own- 
ing the  same  .  .  .  any  street  railway  or 
railways  existing  at  the  time  of  the  passage 
of  this  act  and  lying  wholly  within  or  partly 
within  and  partly  without  said  city,  operated 
bj  the  same  company  or  companies,  together 
with  the  property,  assets,  rights,  privileges, 
etc.,  'owned  and  used  in  connection  with  or 


pertaining  to  said  railways,  including  rights 
to  routes  belonging  to  such  company  or  com- 
panies upon  which  a  railway  shall  not  be  in 
operation,  and  may  operate  and  maintain  said 
street  railway  bo  acquired  for  the  carriage  of 
passengers  and  freight  for  hire.'  .  .  .  After 
acquiring  any  railway  or  railways  .  .  . 
said  commission  shall  have  the  power  to 
enter  into  agreements  with  any  street  rail- 
way company  having  a  line  of  street  railway, 
for  or  in  relation  to  the  exchange  of  tickets 
and  transfers,  and  for  the  carriage  of  pas- 
sengers, use  of  tracks,  or  operation  of  cars, 
provided  that  such  agreement  shall  not  be 
inconsistent  with  or  in  violation  of  the  terms 
of  the  conveyance  or  contract  mentioned  in 
section  6." 

The  street  railways  were  to  be  purchased 
and  operated  subject  to  all  contracts  with 
connecting  lines  inside  or  outside  the  city. 
The  commission  were  expressly  authorized  to 
liandle  the  system  in  the  same  manner  the 
existing  board  of  directors  of  the  private  cor- 
poration might  have  done.  The  nub  of  the 
whole  decision  appears  to  be  found  in  the 
statement  of  Moore,  J.,  who  delivered  the 
opinion  of  the  court,  that: 

"If  the  Legislature  may  authorize  the  city 
of  Detroit  to  enter  into  the  proposed  arrange- 
ment it  may  authorize  any  other  municipal- 
ity to  do  so,  and,  by  concert  of  action  between 
the  various  municipalities,  they  may  cover  the 
state  with  means  of  rapid  transit  owned  by 
and  operated  by  the  municipalities.  This 
would  enable  the  state  to  do,  bv  means  of 
agencies  called  into  being  by  itself,  what  it 
cannot  itself  do." 

No  such  conditions  can  arise  upon  a  proper 
construction  of  the  provisions  of  chapter  88, 
Laws  of  1007,  as  authorizing  any  city  in  the 
Btate  to  acquire,  construct,  maintain,  and 
operate  within  the  city  a  telephone  system 
for  the  purpose  of  providing  its  inhabitants 
with  telephone  service.  And  such  a  construc- 
tion of  a  legislative  act  as  will  render  it  not 
in  conflict  with  constitutional  restrictions 
will  always  be  adopted  by  the  courts  where 
possible. 

[347]  Section  1,  art.  13,  of  the  Constitution 
is  as  follows: 

"Neither  the  state  nor  any  county,  town- 
ship or  municipality  shall  loan  or  give  its 
credit  or  make  donations  to  or  in  aid  of  any 
individual,  association  or  corporation  except 
for  the  necessary  support  of  the  poor,  nor 
subscribe  to  or  become  the  owner  of  the  capi- 
tal stock  of  any  association  or  corporation, 
nor  pay  or  become  responsible  for  the  debt 
or  liability  of  any  individual,  association  or 
corporation:  Provided,  that  the  state  may 
assume  or  pay  such  debt  or  liability  when 
incurred  in  time  of  war  for  the  defense  of 
the  state.  Nor  shall  the  state  engage  in  any 
work  of  internal  improvement. 
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Even  a  casual  examination  of  this  section 
makes  it  plain  Uiat  it  is  merely  an  embodi- 
ment of  the  principles  announced  in  the  de- 
cisions hereinbefore  referred  to,  and  that  it 
forbids  the  state  or  any  of  its  minor  govern- 
mental agencies,  in  any  manner,  directly  or 
indirectly,  to  aid  or  become  interested  in  pri- 
vate enterprises,  whether  in  the  nature  of 
public  utilities  or  otherwise.  But  it  does  not 
forbid  municipalities  from  themselves  owning, 
constructing,  or  operating  any  public  service 
utility  which  legislative  wisdom  may  deem 
necessary  or  proper,  under  existing  local  con- 
ditions, for  the  convenience  of  the  municipal 
inhabitants,  when  the  service  is  such  as  to 
bring  it  fairly  within  the  principles  govern- 
ing a  legitimate  exercise  of  the  taxing  power. 
But  it  does  directly  forbid  the  state  from 
engaging  in  or  aiding,  either  directly  or  in- 
directly, through  authority  given  municipali- 
ties, any  works  of  internal  improvement, 
whether  the  same  belong  to  the  class  known 
as  public  utilities  or  otherwise.  Cooke  v. 
Iverson,  108  Minn.  388,  122  N.  W.  251,  62 
L.R.A.(N.S.)  416;  State  v.  Kelly,  71  Kan. 
Sll,  81  Pac.  450,  70  L.R.A.  450,  6  Ann.  Cas. 
298;  Rippe  v.  Becker,  66  Minn.  100,  67  N. 
W.  331,  22  L.R.A.  867. 

Chapter  88,  Laws  of  1907,  does  not  attempt 
to  authorize  the  city,  by  donation,  loan,  stock 
subscription,  or  otherwise,  to  aid  a  proposed 
private  telephone  enterprise.  It  does  pur- 
port to  authorize  municipal  taxation  for  the 
construction  and  maintenance  of  a  public 
utility.    4  McQuillan,  Mun.  Corp.  §  1618. 

The  real  question  upon  this  phase  of  the 
case  is  whether  such  public  utility  service 
must  be  supplied  by  private  enterprise,  or 
whether  it  may  be  the  subject  of  municipal 
ownership  and  control.  [348]  The  test,  we 
think,  is,  not  whether  such  service  is  neces- 
sary as  an  exercise  of  the  functions  of  mu- 
nicipal government,  but  whether  it  is  a  public 
service.  As  said  by  Judge  Barrett,  in  Sun 
Printing,  etc.  Assoc,  v.  New  York,  8  App. 
Div.  230,  40  N.  Y.  S.  607,  affirmed  in  152 
N.  Y.  257,  46  N.  E.  499,  37  L.R.A.  788: 

"They  are  not  limited  to  policing  the  city, 
to  paving  its.  streets,  to  providing  it  with 
light,  water,  sewers,  docks,  and  markets. 
They  may  also  be  required  by  the  sovereign 
power  to  furnish  their  citizens  with  schools, 
hospitals,  dispensaries,  parks,  libraries,  and 
museums,  with  zoological,  botanical,  and 
other  gardens.  They  may  even  gratify  our 
ears  with  music  of  a  summer  afternoon,  or 
minister  to  our  comfort  by  providing  us  with 
public  baths.  Expenditures  in  all  these  di- 
rections have  never  been  questioned.  Where, 
then,  shall  we  draw  the  line?  It  would  be 
very  simple  to  draw  it  at  those  purposes  for 
which  precedent  in  the  pasit  can  be  found, 
and  to  exclude  all  others.  This  test  should 
te  easy  of  application,  but  would  be  essen- 


tially vicious  and  erroneous.  Growth  and  ex- 
tension are  as  necessary  in  the  domain  of 
municipal  action  as  in  the  donmin  of  law. 
Kew  conditions  constantly  arise  which  con- 
front the  Legislature  with  new  problems.  As 
the  structure  of  society  grows  more  complex, 
needs  spring  up  which  have  never  existed 
before.  These  needs  may  be  so  general  in 
their  nature  as  to  affect  the  whole  country 
or  the  whole  state,  or  they  may  be  local,  and 
.  confined  to  a  single  coimty  or  mimieipality. 
...  To  hold  that  the  Legislature  of  this 
state,  acting  as  the  parens  patriae^  may  em- 
ploy for  the  relief  or  welfare  of  the  inhabi- 
tants of  the  cities  of  the  state  only  those 
methods  and  agencies  which  have  proved  ade- 
quate in  the  past,  would  be  a  narrow  and  dan- 
gerous interpretation  to  put  upon  the  funda- 
mental law." 

But  appellant  further  insists  that  the  evi- 
dence in  the  record  does  not  sustain  the  find- 
ing of  the  trial  court  that  at  the  special 
election  required  by  the  statute  the  issuance 
of  bonds  was  authorized  by  a  majority  of 
the  legal  voters  of  the  city.  Subdivision  5, 
§  1228,  Pol.  Code,  declares  that: 

''No  bonds  shall  be  issued  by  the  said  city 
council  .  .  .  either  for  general  or  special 
purposes  unless  at  an  election  .  .  .  [349] 
the  l^al  voters  of  said  city  by  a  majority 
shall  be  determined  in  favor  of  issuing  said 
bonds." 

Appellant  relies  on  this  provision  of  tlie 
statute. 

An  examination  of  the  many  decisions  of 
state  courts  construing  restrictive  statutory 
and  constitutional  provisions  requiring  au- 
thorization of  bonds  issued  and  other  mat- 
ters, at  general  or  special  elections,  discloses 
that  in  most  instances  the  language  of  the 
particular  statute  or  constitutional  provision 
is  controlling.  These  provisions  group  them- 
selves into  two  classes:  First,  those  which 
by  express  words  or  by  necessary  implica- 
tion require  only  a  majority  of  the  votes  cast 
at  the  election;  and,  second,  those  which  re- 
quire the  votes  of  a  majority  of  the  electors 
within  the  city,  or  a  majority  of  the  electors 
or  of  the  voters  qualified  to  vote  at  the  elec- 
tion. Statutes  and  constitutional  provisions 
of  both  classes  exist  in  this  state. 

Adkins  V.  Lien,  10  S.  D.  436,  73  N.  W. 
909,  construed  section  2,  art.  9,  of  the  Con- 
stitution, relating  to  elections  for  county 
seats,  which  requires  ''a  majority  of  all  the 
votes  cast  at  said  election."  In  that  case 
Justice  Fuller  said: 

"The  phrase  'a  majority  of  all  votes  cast 
at  said  election'  is  so  transpicuous  that  no 
rule  of  construction  has  any  application 
thereto." 

Although  perhaps  not  controlling  in  that 
case,  the  statute  referred  to  in  Treat  v.  De 
Jean,  22  S.  D.  606,  118  N.  W.  709,  belongs 
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to  the  first  cUu,  iBaonuch  as  it  requires  only 
A  majority  of  the  electors  "voting  at  such 
election." 

In  the  second  class  is  found  Williamson  V. 
Aldrich,  21  S,  D.  13,  108  N.  W.  1065,  which 
construed  section  4,  art.  13,  of  the  Gonstitu* 
tion,  enlarging  and  also  restricting  municipal 
indebtedness  for  certain  purposes,  unless  au- 
thorized hy  a  Yote  in  favor  thereof,  by  ''a 
majority  of  the  electors  of  such  coimty,  mu- 
nicipfU  corporation,"  etc.,  incurring  the  same. 
This  provision  was  held  to  require  a  major- 
ity of  all  the  electors  within  the  city.  In 
the  same  class  is  iLavery  v.  Logan  School 
Dist.  No.  1,  28  S.  D.  166,  132  N.  W.  683. 
That  decision  construed  a  statute  governing 
the  removal  of  schoolhouses  which  required 
a  vote  of  a  "majority  of  the  electors  of  ^e 
entire  district."  In  State  v.  Stakke,  22  S.  D. 
228,  117  N.  W.  129,  a  similar  construction 
was  given  a  statute  which  required  that  "a 
majority  of  the  voters  [350]  of  such  town- 
ship, town  or  city,  shall  vote  in  favor  of  such 
sale.**  Many  decisions  may  be  found  constru- 
ing the  two  classes  of  statutes  and  constitu- 
tional provisions.  Southington  v.  Southing- 
ton  Water  Co.  80  Conn.  646,  69  Atl.  1023,  13 
Ann.  Cas.  411,  note;  Battle  Creek  Brewing 
Co.  V.  Calhoun  County,  166  Mich.  62,  131  N. 
W.  160,  Ann.  Cas.  1912D  946;  State  y. 
Brooks,  17  Wyo.  344,  99  Pac.  874,  22  L.R.A. 
(X.S.)  478. 

The  language  of  the  statute  under  discus- 
sion in  this  case  (section  1229,  subd.  5,  Pol. 
Code)  is  as  follows: 

"Provided  no  bonds  shall  be  issued  by  the 
said  city  council  under  the  provisions  of  this 
section  either  for  general  or  special  purposes 
unless  at  an  election ....  the  legal  voters 
of  said  city  by  a  majority  shall  be  determined 
in  favor  of  issuing  said  bonds." 

To  which  class  does  this  statute  belong? 
A  careful  and  somewhat  extended  examina- 
tion of  decisions  construing  similar  statutes 
leads  us  to  the  conclusion  that  it  belongs  to 
the  first  class,  and  that  it  requires  only  a 
majority  'of  the  votes  cast  at  the  special 
election. 

In  Atty.-Gen.  v.  Adrian,  164  Mich.  143,  120 
K.  W.  44,  under  a  statute  which  required  a 
proposed  amendment  of  the  municipal  charter 
to  "he  submitted  to  the  electors  for  adoption 
or  rejection  .  .  .  [and]  in  case  the  eleo- 
tors  shall,  by  a  majority  vote,  declare  in 
favor  of  such  revision  a  charter  commission 
shall  be  selected,"  it  was  held  that  a  majority 
of  the  votes  cast  for  and  against  revision  was 
infBcient. 

In  Joe  ▼.  State,  136  6a.  158,  70  S.  E.  1104, 
under  a  statute  providing  that  a  court  in 
a  certain  county  should  not  be  abolished  until 
the  statute  should  be  approved  '*by  a  major- 
ity of  all  the  qualified  voters  of  the  county 
to  whom  the  questions  should  be  submitted," 


a  majority  of  the  votes  cast  at  the  election 
was  held  suflicient. 

In  Taylor  v.  McFadden,  84  la.  262,  50  N. 
W.  1070,  the  court  said: 

''It  is  contended  that  the  proposition  to  au- 
thorize waterworks  did  not  receive  the  re- 
quired number  of  votes.  It  did  receive  a 
majority  of  the  votes  cast,  but  not  a  majority 
of  all  the  votes  whicb,  it  is  alleged  were  of 
the  town.  The  approval  must  be  by  a  'ma- 
jority of  the  voters  of  the  city  or  town;' 
but  how  is  that  to  [351]  be  determined? 
There  was  no  provision  for  ascertaining  the 
number  of  persons  in  the  town  who  were 
qualified  to  vote  at  that  election,  except  as 
they  appeared  and  voted.  It  is  only  by  the 
vote  cast  that  the  result  of  such  elections 
can  be  determined.  That  those  not  voting 
are  to  be  counted  is  at  variance  with  our 
system  of  elections.  Ample  notice  is  pro- 
vided to  electors,  and  the  result  must  neces- 
sarily be  determined  by  the  vote  cast.  The 
voters  of  the  city  or  town  contemplated  in 
the  statute  are  those  who,  after  the  required 
notice,  come  to  the  polls  and  deposit  their 
ballots." 

In  Bryan  v.  Lincoln,  50  Neb.  620,  70  N.  W. 
252,  35  L.RA..  752,  under  a  statute  which 
provided  that  the  issuance  of  municipal  bonds 
must  be  ''authorized  by  a  vote  of  the  people," 
the  court  said: 

"It  must  be  presumed  that  framers  of  the 
section  of  the  statute,  by  virtue  of  which  this 
matter  of  the  bond  issue  was  submitted,  had 
it  in  contemplation  that  all  the  electors  would 
vote  (as  indeed,  if  possible,  they  all  should), 
and  that  a  majority  of  those  voting  should 
settle  the  question." 

The  meaning  and  interpretation  of  the  stat- 
ute under  discussion  in  this  case,  and  the 
application  of  the  foregoing  authorities,  is 
made  clearer  by  transposition  of  one  of  its 
Glauses  so  that  it  reads: 

"Unless  the  legal  voters  of  said  city  by  a 
majority  at  an  election,  shall  be  determined 
in  favor  of  issuing  said  bonds." 

We  think  a  correct  statement  of  the  gen- 
eral principle  which  should  control  in  the 
interpretation  of  this  class  of  statutes  is 
found  in  the  syllabus  to  the  case  of  State 
V.  Blaisdell,  18  N.  D.  31,  119  N.  W.  860, 
where  it  is  said: 

"A  majority  of  the  votes  oast  upon  a  ques- 
tion submitted  to  a  vote,  if  in  the  affirms^ 
t)ve,  carries  it,  unless  the  legislative  will  to 
the  contrary  is  clearly  expressed  in  the  Con- 
stitution or  the  law." 

The  trial  court  held  that  the  vote  cast  at 
the  election  authorized  the  issuance  of  bonds; 
that  the  city  of  Mitchell  had  power  and  au- 
thority to  issue  and  sell  the  proposed  bonds, 
and  to  construct,  equip,  maintain,  and  oper- 
ate a  municipal  telephone  system  in  said  city, 
upop  the  adoption  of  an  ordinance  providing 
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for  the  issuance  and  sale  of  said  bonds,  and 
for  the  levy  and  collection  of  an  annual  tax 
sufficient  to  pay  the  interest,  and  [352]  also 
the  principal  of  said  bonds  when  the  same 
become  due.  In  so  holding  the  trial  court  did 
not  err. 

The  judgment  and  order  of  the  trial  court 
must  be  affirmed. 


NOTE. 

Power  of  Mnnieipalitj  to  Oonstrnot 
and  Operate  Municipal  Telephone 
System. 

The  reported  case  appears  to  be  the  only 
decision  which  involves  the  question  of  the 
power  of  a  municipality  to  construct  and 
operate  a  municipal  telephone  system.  It  is 
held  in  that  case  that  a  statute  giving  that 
power  is  not  in  contravention  of  a  state  con- 
stitutional provision,  prohibiting  the  state  or 
any  political  subdivision  of  it  from  engaging 
in  any  manner,  directly  or  indirectly,  in  any 
work  of  internal  improvement  which  is  in 
the  nature  of  a  private  enterprise.  That 
provision,  it  is  held,  does  not  prohibit  a  mu- 
nicipality from  owning,  constructing  or  oper- 
ating any  public  service  utility  for  the  con- 
venience of  its  inhabitants,  when  the  service 
is  such  as  to  bring  it  fairly  within  the  prin- 
ciples governing  a  legitimate  exercise  of  the 
taxing  power;  and  the  acquisition  and  opera- 
tion of  a  telephone  system  is  a  legitimate 
exercise  of  the  power  of  a  municipality,  by 
reason  of  which  municipal  indebtedness  may 
be  incurred. 

In  Booth  ▼.  Woodbury,  32  Conn.  128,  it 
was  held  that  funds  may  be  raised  by  taxa- 
tion for  a  particular  purpose,  if  there  be  a 
possibility  that  it  will  be  promotive  in  any 
degree  for  the  public  welfare. 

Under  a  constitutional  provision  similar  to 
that  involved  in  the  reported  case  it  has  been 
held  that  the  construction  and  operation  of 
an  oil  refinery  by  the  municipality  for  the 
purpose  of  manufacturing  and  marketing  oil 
and  its  by-products  was  a  work  of  internal 
improvement  of  a  private  character  in  con- 
travention of  the  constitution.  State  v. 
Kelly,  71  Kan.  811,  6  Ann.  Cas.  298,  81  Pac. 
450,  70  L.R.A.  460,  wherein  the  court  said: 
"This  is  the  first  time  that  it  has  become 
necessary  to  invoke  the  aid  of  this  provision 
of  the  constitution  to  protect  the  state  in  its 
sovereign  capacity  from  the  public  disaster 
that  history  shows  would  follow  its  engaging 
in  a  purely  private  business  enterprise.  It 
has  been  the  policy  of  our  government  to 
exalt  the  individual  rather  than  the  state, 
add  this  has  contributed  more  largely  to  our 
rapid  national  development  than  any  other 
single  cause.  Our  constitution  was  framed 
and  our  laws  enacted  with  the  idea  of  pro- 


tecting, encouraging  and  developing  individ- 
ual enterprise;  and  if  we  now  intend  to 
reverse  this  policy  and  to  enter  the  state  as 
a  competitor  against  the  individual  in  all 
lines  of  trade  and  commerce,  we  must  amend 
our  constitution  and  adopt  an  entirely  dif- 
ferent system  of  government." 

As  to  the  power  of  a  municipality  to  oper- 
ate other  facilities  ordinarily  committed  to 
private  enterprise,  see  the  notes  to  the  fol- 
lowing cases:  Laughlin  ▼.  Portland,  Ann. 
Gas.  1916G  734  (fuel) ;  Tolton  ▼.  Camilla,  20 
Ann.  Gas.  109,  and  Uniop.  Ice  Co.  v.  Ruston, 
Ann.  Gas.  1916G  1274  (ice);  Egan  v.  San 
Francisco,  Ann.  Gas.  1916A  754  ( theater  }• 
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Trial  —  Taking  Case  f roni  Jvry  —  In* 
snffioienoj  of  Eridenoe. 

The  court  should  not  take  a  case  from  the 
jury  upon  a  motion  for  a  nonsuit  or  upon  a 
motion  to  direct  tlie  jury  to  return  a  verdict 
for  defendant,  unless  it  appears  that  the  evi- 
dence in  plaintifTs  behalf,  upon  the  most 
favorable  construction  that  the  jury  would 
be  at  liberty  to  give,  would  not  warrant  a 
verdict  for  plaintiff. 

Physicians  and  Snrs^ons  -*  Malprae- 
tioo  —  Decree  of  Oare  and  Skill  Re- 
qnired. 

The  law  requires  a  physician  and  surgeon 
to  possess  the  skill  and  learning  which  is  or- 
dinarily possessed  by  the  average  member  of 
such  profession  in  good  standing,  ai\d  requires 
him  to  apply  such  skill  and  learning  in  a 
given  case  with  ordinary  and  reasonable  care. 

[See  1  Ann.  Cas.  21;  1  Ann.  Cas.  306; 
14  Ann.  Cas.  606;  93  Am.  St.  Rep.  657.] 

Same. 

Whether  errors  of  judgment  will  or  will 
not  make  a  physician  and  surgeon  liable  for 
damages  in  a  given  case,  depends  not  merely 
upon  the  circumstance  that  he  may  be  ordi- 
narily skilful  as  such  physician  and  surgeon, 
but  also  upon  tlie  fact  of  whether  he  has 
exercised  in  the  treatment  of  such  case  the 
degree  of  reasonable  skill  and  diligence  that 
is  ordinarily  exercised  in  his  profession. 

Same. 

Whether  a  physician  and  surgeon  in  a  given 
case  possessed  and  exercised  that  degree  of 
skill  and  learning  possessed  by  the  average 
member  of  the  medical  and  surgical  profes- 
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sions  in  good  standing  in  the  community,  and 
used  that  reasonable  care  and  diligence  ac- 
cording to  his  best  judgment  in  the  treatment 
of  an  injured  patient  that  the  average  mem- 
ber of  Buch  professions  would  have  used,  are 
questions  of  fact  exclusively  for  the  jury  to 
determine.  This  rule  is  not  changed  by  the 
fact  that  men  learned  in  the  sciences  of  medi- 
cine  and  surgery  have  given  conflicting  testi- 
mony touching  the  required  and  approved 
treatment  of  an  injury.  ■ 

Appeal  and  Error  —  Scope  of  BoTiew  — 
Verdict  on  Conllietine  Evidenoe. 

Where  the  evidence  is  conflicting  as  to  the 
facts  on  which  the  opinions  of  expert  wit- 
nesses are  based,  and  where  the  opinions  of 
such  witnesses,  on  a  given  state  of  facts  in 
the  case,  materially  differ,  it  is  for  the  jury 
to  determine,  and  their  finding  is  conclusive. 


In  the  case  at  bar,  while  it  may  be  true 
that  the  jury  were  not  in  a  position  to  say- 
beyond  the  possibility  of  a  doubt  that  any 
one  single  fact  in  evidence  or  the  absence  of 
any  one  condition  established  conclusively  the 
negligence  of  appellant's  physician  and  sur- 
geon in  placing  the  cast  upon  the  injured 
limb  of  respondent  at  the  time  and  in  the 
manner  in  which  it  was  done,  and  in  his  fail- 
ure to  split  the  cast  and  thus  permit  free  and 
uninterrupted  veinous  circulation,  yet  if  from 
all  the  testimony  and  circumstances  of  the 
case  there  is  evidence  sufiicicnt  to  establish 
a  prima  facie  case,  the  conclusion  reached 
by  the  jury  based  upon  the  evidence  will  not 
be  disturbed  on  appeal. 

Terdiet  Sustained. 

It  is  held  that  the  court  did  not  err  in 
denying  appellant's  motion  for  a  new  trial, 
and  that  the  evidence  is  sufficient  to  support 
the  verdict  of  the  jury  and  judgment  of  the 
court. 

WitneMU  —  Examination  — *  Hypothet- 
ical Questions  Approved. 

It  is  held  that  the  court  did  not  err  in  per- 
mitting, over  the  objection  of  appellant,  the 
propounding  of  certain  hypothetical  jquestions 
and  in  permitting  such  questions  to  be  an- 
swered. 

Phyisieians  and  Snrg^eons  —  Malprao* 
tiee  —  Damages  —  Snfferins* 

It  is  held  that  the  court  correctly  instruct- 
ed the  jury  to  the  effect  that  in  awarding 
plaintiff  damages,  if  any  were  awarded,  it 
would  not  be  proper  to  allow  him  anything 
for  the  accident  which  he  sustained,  nor  for 
the  pain,  suffering,  and  anguish  therefrom  ac- 
cruing to  him;  but  that  the  award  of  dam- 
ages must  be  confined  solely  to  those  which 
had  accrued  by  reason  of  the  negligence  of 
defendant  and  its  agents. 

Szeessiveness  of  Damages. 

It  is  held  that  the  verdict  of  the  jury  and 
judgment  of  the  court  awarding  plaintiff  the 
sum  of  $12,000  was  excessive  in  view  of  all 
the  facts  and  circumstances  in  evidence,  and 
that  said  verdict  and  judgment  be  reduced  to 
18,640;  or  that  upon  failure  of  plaintiff  to 
accept  such  modified  judgment,  the  judgment 


be  reversed  in  toto,  and  a  new  trial  granted. 
[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Kootenai 
county:  Fltxn,  Judge. 

Action  by  Joseph  McAlinden,  plaintiff, 
against  St.  Maries  Hospital  Association,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Modified. 

J,  L.  McClear  and  Cullen  Lee  d  Matthews 
for  appellant. 

Reed  d  Boughton  and  Lester  P.  Edge  for 
respondent. 

[662]  Budge,  J. — ^Respondent,  while  en- 
gaged in  loading  logs  upon  a  car  for  the 
Blackwell  Lumber  Company,  on  November  21, 
1912,  fell  or  jumped  from  the  top  of  a  loaded 
car  to  the  ground,  a  distance  of  some  twelve 
feet,  alighting  on  a  log  and  [663]  sustaining 
a  simple  comminuted  fracture  of  both  bones 
of  the  right  leg  at  a  point  about  two  inches 
above  the  ankle  joint. 

The  accident  occurred  at  about  8  o'clock 
in  the  morning  (Thursday).  Respondent  was 
taken  to  his  home  at  Fern  wood,  where  he 
arrived  about  10  o'clock,  and  for  the  mistaken 
purpose  of  alleviating  his  suffering,  he  was 
given  a  quantity  of  intoxicating  liquor.  Some 
temporary  splints  were  placed  upon  the  brok- 
en limb  and  he  was  taken  to  the  hospital  of 
appellant  at  Boville,  Idaho. 

On  arriving  at  the  hospital,  a  superficial 
examination  was  made  of  the  injured  limb 
by  Dr.  Young,  the  physician  in  charge,  and 
a  hypodermic  injection  was  administered, 
after  which  respondent  was  carried  upstairs 
to  a  room.  Dr.  Young  then  reduced  the  frac- 
ture, and,  with  the  assistance  of  the  nurse, 
wrapped  the  leg  in  a  wet  plaster  of  paris 
bandage  from  almost  the  end  of  the  toes  to 
about  the  knee. 

The  following,  or  Friday,  morning  respond- 
ent complained  to  the  doctor  of  suffering 
extreme  pain  in  his  foot  and  asked  the  doctor 
to  split  the  cast.  Later  in  the  day  the  doctor, 
with  a  "jack-knife,"  split  the  cast  from  near 
the  toes  up  a  short  distance.  The  extent  the 
cast  was  split  is  in  dispute.  On  Saturday, 
upon  complaint  of  the  respondent  as  to  the 
tightness  of  the  cast  and  the  pain  he  was 
suffering  by  reason  thereof,  the  doctor  split 
the  cast  further — this  distance  being  also  in 
dispute.  On  Sunday  the  cast  was  again  split, 
and  the  evidence  would  seem  to  bear  out 
the  statement  that  the  various  splittings  of 
the  cast  had  by  this  time  reached  to  a  point 
several    inches    above    the    fracture. 

On  Monday  afternoon,  November  25th,  re- 
spondent was  taken  to  a  hospital  at  St. 
Maries,  which  hospital,  as  well  as  the  one 
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at  Boville,  is  owned  and  operated  by  appel- 
lant.    . 

Upon  respondent's  arrival  at  the  St.  Maries 
hospital,  Dr.  Gibson,  the  attending  physician 
there,  at  once  removed  the  cast.  Salt  solu- 
tions were  then  applied  in  an  attempt  to  re- 
store the  circulation  in  the  footw 

On  Tuesday,  December  3d,  the  leg  was 
amputated  by  Doctors  Bouffleur  and  Gibson, 
a  few   inches   below  the  knee. 

[664]  Prior  to  the  amputation  of  the  foot", 
and  when  it  became  apparent  that  it  was 
necessary,  respondent's  uncle  demanded  from 
the  doctor  in  charge  of  the  hospital  at  St. 
Maries  that  outside  physicians  be  called  in 
for  the  purpose  of  consultation.  Dr.  Piatt 
of  St.  Maries,  and  Drs.  John  Hunt  Shephard 
and  Max  Dorland,  of  Coeur  d'Alene,  all  repu- 
table and  well-known  physicians,  went  to  tlie 
hospital  at  St.  Maries  and  examined  the  foot. 

Immediately  after  the  amputation,  Dr.  Gib- 
son took  charge  of  the  cast,  and  also  of  an 
,  X-ray  photograph  which  had  been  taken  of 
the  injured  limb.  Tlie  severed  portion  of  the 
limb  was  not  preserved. 

Drs.  Bouffleur  and  Gibson  made  an  examin- 
ation of  the  amputated  portion  of  the  limb 
for  the  alleged  purpose  of  determining  whetli- 
er  or  not  the  loss  of  the  foot  was  due  to 
arterial  injury  or  to  constriction  of  the  vein- 
ous  circulation  caused  by  placing  the  plaster 
of  paris  cast  around  the  limb  in  the  manner 
in  which  it  was  done,  and  leaving  it  in  a 
circular   cast. 

This  cause  was  tried  to  the  court  and  jury. 
After  respondent's  evidence  was  submitted, 
appellant  interposed  a  motion  for  a  nonsuit 
wliich  was  denied.  Appellant  then  introduced 
its  testimony  and  respondent  submitted  tes- 
timony in  rebuttal.  After  the  testimony 
of  both  parties  was  all  introduced,  appellant 
renewed  its  motion  for  a  nonsuit,  and  also 
made  a  motion  that  the  jury  be  instructed 
to  return  a  verdict  for  appellant,  both  of 
which  motions  were  denied.  After  the  jury 
returned  their  verdict  for  respondent,  counsel 
for  appellant  moved  for  a  judgment  notwith- 
standing the  verdict.  This  motion  was  de- 
nied. Judgment  was  thereupon  entered  in 
favor  of  respondent  in  accordance  with  the 
verdict  for  the  sum  of  $12,000.  Thereafter 
appellant  duly  made  its  motion  for  a  new 
trial  which  was  overruled.  From  the  order 
of  the  court  denying  appellant's  motion  for 
a  new  trial  and  from  the  judgment^  this 
appeal  is  prosecuted. 

Appellant  in  its  brief  makes  the  following 
assignments   of  error: 

"The  trial  court  erred: 

[665]  "First.  In  denying  the  motion  of 
the  defendant  for  an  order  of  nonsuit  and 
dismissal  of  said  cause  after  the  plaintiff 
had  rested  his  case. 

"Second.  In  denying  the  motion  of  de- 
fendant for  an  order  of  nonsuit  and  dismissal 
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of  said  case  at  the  close  of  all  of  the  testi-^ 
mony  in  said  cause. 

"Third.  In  denying  the  motion  of  defend- 
ant for  an  order  directing  the  jury  to  return 
a  verdict  for  the  defendant  against  the  plain- 
tiff at  the  close  of  all  of  the  testimony  in  said 
cause. 

"Fourth.  In  denying  defendant's  motion 
for  a  new  trial  and  judgment,  notwithstand- 
ing the  verdict,  because: 

"(a)  of  the  errors  above  complained  of; 

"(b)  It  appears  on  the  face  of  said  verdict 
that  the  same  was  arrived  at  by  the  jury  as 
an  arbitrary  amount,  without  considering  the 
evidence,  and  that  the  same  was  induced 
through  passion  and  prejudice  against  the 
defendant ; 

(c)  The  verdict  is  against  the  evidence; 

(d)  The  court  erred  in  overruling  defend- 
ant's objections  to  the  hypothetical  questiona 
propounded  by  plaintiff's  attorneys  to  Dr. 
J.  H.  Shephard,  and  in  permitting  said  Dr. 
Shephard  to  answer  said  hypothetical  quee- 
tions  objected  to  by  defendant; 

"(e)  The  court  erred  in  overruling  defend- 
ant's objections  to  the  hypothetical  questions 
propounded  by  plaintiff's  attorneys  to  Dr. 
Dorland,  and  in  permitting  said  Dr.  Dor- 
land  to  answer  said  hypothetical  questions 
objected  to  by  defendant. 

"(f)  The  court  erred  in  overruling  de- 
fendant's motion  to  strike  Dr.  Dorland's  tes- 
timony made  in  answer  to  hypothetical  ques- 
tions propounded  to  him  by  plaintiff^s 
attornevs." 

Tlie  first  assignment  of  error  involves  the 
sufficiency  of  the  evidence  in  support  of  the 
allegations  of  respondent's  complaint  to  estab- 
lish the  negligence  of  the  appellant  in  plac- 
ing and  leaving  a  circular  cast  upon  respond- 
ent's injured  limb.  Appellant  contends  that 
when  the  motion  for  nonsuit  was  interposed, 
there  waq  no  evidence  establishing  negligence 
on  the  part  of  the  appellant  or  to  the  effect 
that  the  placing  and  [666]  leaving  the  cir- 
cular cast  upon  respondent's  injured  limb  was 
the  proximate  cause  of  the  loss  of  the  low^er 
portion  thereof;  but  that  the  evidence  showed 
that  the  loss  of  the  limb  was  in  nowise  due 
to  the  fault  or  negligence  of  appellant  or  in 
the  medical  treatment  respondent  received 
while  under  the  care  and  in  charge  of  ap- 
pellant. Appellant  insists  that  the  evidence 
was  wholly  insufficient  to  warrant  the  court 
in  submitting  the  case  to  the  jury,  and  that 
respondent  had  failed  to  make  out  a  prima 
facie  case. 

We  have  made  a  careful  examination  of  the 
evidence  introduced  by  respondont  in  support 
of  the  allegations  of  his  complaint  prior  to 
the  time  the  motion  for  nonsuit  was  made,  and 
are  fully  satisfied  that  respondent  made  a 
prima  facie  case.  Ami  we  cannot,  in  iho 
light  of  the  decisions  of  tliis  court,  see  tmy 
merit  in  appellant's  contention. 
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In  the  case  of  Black  v.  Lewiston,  2  Idaho 
276,  13  Pac.  80,  this  court  said:  *'And  the 
plaintiff  should  not  be  nonsuited  unless  it 
appears  that  the  evidence  in  his  behalf,  upon 
the  most  favorable  construction  that  the  jury 
would  be  at  liberty  to  give  it,  would  not  virar- 
rant  a  verdict  for  him."  And  in  the  case  of 
Small  V.  Harrington,  10  Idaho  499,  79  Pac. 
461,  it  was  held  that  the  court  should  not 
take  the  case  from  the  jury  unless,  as  a  mat- 
ter of  law,  no  recovery  can  be  had  upon  any 
view  which  can  properly  be  taken  of  the  evi- 
dence. (See  to  same  effect,  Idaho  Mercan- 
tile Co.  y.  Kalanquin,  7  Idaho  295,  02  Pac. 
925;  Kroetch  v.  Empire  Mill  Co.  9  Idaho  277, 
74  Pac.  868;  York  v.  Pacific,  etc.  R.  Co.  8 
Idaho  574,  69  Pac.  1042;  Later  v.  Haywood, 
12  Idaho  78,  85  Pac.  494;  Adams  v.  Bunker 
Hill,  etc.  Min.  Co.  12  Idaho  637,  89  Pac.  624, 
11  L.R,A.(N.S.)   844.) 

What  has  been  said  applies,  in  our  opinion, 
with  equal  force  to  the  ruling  of  the  trial 
court  in  denying  appellant's  motion  for  a 
nonsuit  after  the  close  of  all  of  the  testimony 
and  in  the  refusal  of  the  court  to  direct 
the  jury  to  return  a  verdict  for  appel- 
lant. 

We  come  now  to  a  consideration  of  the 
fourth  assignment  of  error  which  involves  the 
action  of  the  trial  court  in  denying  appel- 
lant's motion  for  new  trial,  the  amount  of 
the  verdict  [667]  assessed,  whether  or  not  the 
Tcrdict  is  against  the  evidence,  the  court's 
ruling  on  appellant's  objection  to  certain  evi- 
dence based  upon  hypothetical  questions,  and 
on  the  motion  to  strike  out  certain  testimony 
in  answer  to  hypothetical  questions. 

We  will  first  discuss  the  sufficiency  of  the 
mdence  to  sustain  the  verdict  of  the  jury  and 
the  judgment  of  the  court,  as  this,  in  our 
opinion,  is  the  important  question  for  deter- 
mination in  this  case.  In  doing  so,  we  will 
not  undertake  to  recite  in  detail  all  of  the 
testimony  of  the  numerous  witnesses,  but 
will  confine  our  discussion  to  some  of  the 
fialient  features  of  the  testimony  which  are 
in  direct  conflict.  The  testimony  is  volumin- 
ous. But  we  have  given  it  and  the  authori- 
ties cited  the  most  careful  consideration. 

It  appears  from  the  record  that  at  the  time 
of  the  accident,  respondent  was  in  the  em- 
ploy of  a  lumber  company,  working  as  a 
foreman  on  one  of  its  logging  trains,  and  was 
injured  in  such  employment.  Under  arrange- 
ments that  usually  exist  between  large  oper- 
ators and  their  employees,  a  certain  fee  is 
paid  monthly  by  the  employees  into  a  hospital 
fund,  and  in  case  of  accident  or  illness  the 
employees  are  entitled  to  the  care  and  at- 
tention of  doctors  and  attendants  at  certain 
designated  hospitals  provided  for  by  this 
fund.  In  this  case  respondent's  employer  had 
an  arrangement  with  the  appellant  hospital 
association  whereby  the  latter,  in  conaidera- 
tion  of  this  monthly  fee,  treated  the  employees 


of  the  former  in  cases  of  accident  or 
illness. 

Respondent  was.  a  young  man  23  years  of 
age,  in  good  health,  when  he  was  injured. 

The  testimony  shows  that  the  accident  oc- 
curred between  8  and  9  o'clock  on  Thursday 
morning.  The  facts  heretofore  recited  cover 
what  happened  to  him  after  the  accident  until 
he  reached  the  hospital,  where  the  fracture 
was  reduced  and  the  limb  placed  in  a  plaster 
of  paris  cast.  There  is  evidence  in  the  record 
to  the  effect  that  when  the  cast  was  being 
put  on  respondent's  limb,  Dr.  Young,  who 
was  in  charge,  insisted  that  the  nurse  wrap 
the  limb  tighter,  and  that  this  remark  was 
made  upon  one  or  two  different  occasions. 
There  [668]  is  also  evidence  in  the  record 
to  the  e^ect  that  respondent,  when  he  reached 
the  hospital,  was  somewhat  under  the  influ- 
ence of  liquor — ^to  what  extent  is  in  dispute. 
Dr.  Young  and  Miss  Parr,  the  nurse,  testify 
that  he  was  somewhat  violent,  restless  and 
hard  to  control.  Other  witnesses  who  were 
present  at  the  time  the  cast  was  put  on  testi- 
fy til  at  while  respondent  was  under  the  in- 
fluence of  liquor  to  some  extent,  he  was 
not  violent  or  difficult  to  control,  and  that 
he  did  not  move  the  injured  limb  from  the 
time  he  left  his  home  until  the  hypodermic 
was  administered,  after  which  he  went  to 
sleep  and  was  perfectly  quiet. 

On  the  next  morning  after  the  accident, 
Friday,  respondent  began  to  complain  to  Dr. 
Young  and  the  nurse  of  extreme  pain  in 
his  foot,  and  of  the  tiglitness  of  the  cast. 
Respondent  testified  that  his  foot  and  toes 
on  Friday  morning  were  badly  swollen.  He 
is  supported  in  his  statements  by  his  wife, 
who  was  with  him  the  greater  portion  of  the 
time;  and  also  by  his  sister-in-law,  whose 
testimony,  we  think,  can  be  fairly  construed 
as  referring  to  Friday  afternoon. 

On  Sundav  the  witnesses  who  visited  re- 
spondent  testify  that  the  exposed  part  of 
respondent's  foot  was  swollen  and  was  of  a 
dark  blue  color. 

On  Friday  morning  the  cast  was  partially 
split  by  Dr.  Young,  who  used  a  small. pocket- 
knife  for  that  purpose.  The  witnesses  for 
respondent  testify  this  cutting  was  for  about 
two  or  three  inches  from  the  toe  joint  and 
was  done  to  relieve  the  pressure  of  the  swell- 
ing from  the  toes.  The  small  opening  in 
the  cast  cansed  by  this  splitting,  according  to 
the  testimony  of  respondent  and  his  witnesses, 
immediately  filled  up  with  the  swollen  fiesh 
of  the  toes,  and  the  opening  was  not  sufficient 
to  relieve  the  swollen  condition  of  the  limb, 
or  to  lessen  the  extreme  pain  suffered  by 
respondent. 

On  the  next  day,  Saturday,  respondent  con- 
stantly complained  of  the  tightness  of  the 
east,  and  from  the  evidence  it  appears  that 
the  doctor  again  split  the  cast  to  a  point 
about  opposite  the  ankle  joint,  being  about 
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three  inches  below  the  point  of  fracture.  The 
testimony  of  respondent's  witnesses  is  to  the 
effect  that  the  flesh  on  the  foot  and  toes 
continued  to  [669]  puff  and  swell  into  the 
split  opening  in  the  cast,  and  that  portions 
of  the  flesh  thus  exposed  gradually  assumed 
a  darkened  color.  Respondent  testified  that 
the  feeling  in  his  toes  began  to  leave  on  Sat- 
urday; that  he  then  told  the  doctor  that 
unless  the  cast  was  cut,  he  would  lose  his 
leg;  and  that  he  requested  Dr.  Young  to 
call  into  consultation  another  physician.  To 
the  request  of  respondent  that  another  physi- 
cian be  called  into  consultation,  we  think 
from  the  testimony  it  fairly  appears  that  Dr. 
Young  strenuously  objected,  and  remarked 
to  respondent  that  he  was  receiving  the  same 
treatment  that  was  accorded  to  .  "lumber 
jacks"  generally. 

Respondent  continued  to  complain  of  the 
pain  in  his  foot  and  injured  limb,  and  on 
Sunday  the  cast  was  again  split  to  a  point 
several  inches  above  the  fracture,  into  which 
the  flesh,  according  to  the  testimony  of  re- 
spondent's witnesses,  crowded,  and  was  get- 
ting of  a  darker  color. 

From  the  testimony  of  the  respondent  and 
his  witnesses,  it  appears  that  during  the  time 
the  cast  was  on  respondent's  limb  and  while 
he  was  in  the  Boville  hospital,  he  suffered 
excruciating  pain  and  was  constantly  urging 
the  doctor,  the  nurse  and  friends  who  called 
upon  him  to  remove  the  cast  or  to  split  it. 
On  Sunday,  one  Peter  Mungovan,  who  visited 
respondent,  attempted  to  pry  open  the  cast 
at  the  lower  portion  thereof,  in  order  to  re- 
lieve respondent's  pain. 

The  testimony  of  respondent  and  his  wit- 
nesses is  contradicted,  in  the  main,  by  the 
attending  physician,  Dr.  Young  and  Miss 
Parr,  the  nurse,  in  charge  of  the  Boville  hos- 
pital at  the  time  the  limb  was  set  and  the 
plaster  of  paris  cast  applied.  The  extent 
of  the  swelling  is  limited  by  these  witnesses 
to  some  swelling  about  the  ankle  and  the 
seat  of  the  fracture.  While  they  admit  that 
the  respondent  complained  of  the  tightness 
of  the  cast,  they  both  insisted  in  their  testi- 
mony that  the  cast  was  not  tight,  and  that 
it  was  cut  further  up  on  the  limb  than  was 
shown  by  the  testimony  of  respondent  and 
his  witnesses.  They  testified  that  it  was 
split  and  spread  beyond  the  fracture,  on  Fri- 
day morning.  They  also  testified  that  the 
foot  was  cold,  but  that  there  was  no  swelling 
in  the  toes  and  that  there  was  no  discolora- 
tion until  Friday  [670]  evening,  when  a  slight 
discoloration  was  noticed,  which  was  confined 
to  the  great  toe;  that  on  Saturday  morning 
the  foot  was  still  cold  and  somewhat  dis- 
colored, the  discoloration  extending  a  little 
below  the  base  of  the  great  toe,  and  some  dis- 
coloration on  the  second  and  third  toe,  but 
:that  there  was   no  swelling  noticeable  and 


that  there  was  no  sensation.  They  testified 
that  the  discoloration  became  deeper  from 
Saturday  until  Monday,  when  the  respondent 
left  the  hospital. 

It  will,  therefore,  appear  from  a  recital  of 
the  important  points  of  the  testimony  of  ap- 
pellant's and  respondent's  witnesses,  that  the 
evidence  is  directly  in  conflict,  touching  the 
condition  of  the  injured  limb  after  the  cast 
was  placed  on  it  from  Friday  morning  until 
the  patient  left  the  hospital  on  the  following 
Monday. 

The  X-ray  photograph  taken  of  the  injured 
limb  and  the  plaster  of  paris  cast  retained 
by  Dr.  Gibson  after  it  was  removed  from 
respondent's  limb  were  subsequently  intro- 
duced in  evidence  upon  the  trial. 

The  negligence  complained  of  consisted  in 
the  placing  upon  respondent's  leg  on  Novem- 
ber 21,  1912,  by  appellant's  surgeon  of  a  cir- 
cular plaster  of  paris  cast  and  the  failure 
of  its  surgeon  to  remove  or  split  the  cast 
during  the  time  respondent  was  under  his 
care  in  appellant's  hospital  at  Boville,  there- 
by causing  veinous  constriction  of  respond- 
ent's injured  limb;  and  respondent  alleged 
that  by  reason  of  such  negligent,  unskilful 
and  improper  treatment  so  administered  by 
appellant's  surgeon  to  respondent,  the  in- 
jured limb  became  infected  with  moist  gan- 
grene, which  necessitated  amputation  near 
the  juncture  of  the  upper  and  middle  third 
of  the  tibia  and  fibula.  It  is  further  alleged 
that  had  respondent  been  skilfully  and  prop- 
erly treated,  the  fracture  could  have  and 
would  have  been  cured  in  a  reasonably  short 
space  of  time,  but  on  account  of  the  negligent 
and  unskilful  treatment  so  accorded  to  re- 
spondent he  was  permanently  crippled,  and 
that  appellant's  surgeon  knew  or  should  have 
known  that  the  treatment  and  care  Adminis- 
tered to  respondent  was  unskilful  and  negli- 
gent. 

[671]  Appellant  contends  that  the  placing 
of  the  circular  cast  upon  the  injured  limb  of 
respondent  was  not  negligent  treatment,  but 
that  it  was  the  proper  treatment  in  view  of 
the  condition  of  respondent  at  the  time  he 
entered  the  hospital,  and  was  necessary  in 
order  to  reduce  the  fracture;  that  the  subse- 
quent conditions  which  developed  fully  justi- 
fied the  use  of  the  cast,  and  the  failure  to 
remove  or  split  the  same,  other  than  was 
done,  resulted  in  no  injury  to  the  respondent 
and  was  not  the  proximate  cause  of  the  ampu- 
tation of  the  injured  limb,  but  that  this  was 
due  to  dry  gangrene  caused  by  arterial  injury. 

The  nature  of  the  injury  at  the  time  and 
after  the  cast  was  placed  on  respondent's 
limb,  the  subsequent  conditions  which  de- 
veloped in  the  injured  limb  up  to  the  time 
it  was  amputated,  whether  the  foot  and  toes 
became  swollen  and  discolored^  and  if  so, 
the  nature,  extent  and  character  of  the  swell- 
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ing  and  discoloration,  are  all  material  in  the 
determination  of  whether  the  treatment  was 
so  negligent  as  to  give  respondent  a  right  to 
recover  damages.  These  matters  also  tend 
largely  to  govern  the  question  whether  the 
negligent  treatment  consisted  in  the  placing 
of  the  circular  cast  on  the  injured  limb,  or 
in  the  failure  to  properly  split  the  cast  in 
order  to  avoid  veinous  constriction. 

The  condition  of  respondent  at  the  time 
the  cast  was  put  on  his  injured  limb,  touch- 
ing his  intoxication,  the  subsequent  develop- 
ment of  gangrene,  whether  dry  or  moist,  the 
condition  of  the  limb  immediately  prior  to 
the  amputation,  and  the  examination  of  the 
severed  portion  of  the  limb  by  Drs.  Bouffleur 
and  Gibson  shortly  after  the  amputation, 
were  all  thoroughly  inquired  into  upon  the 
trial.  Hypothetical  questions  incorporating 
all  of  the  above  facts,  including  many  details, 
were  propounded  to  the  expert  witnesses  in 
attendance  upon  the  trial.  Drs.  Shephard, 
Borland  and  Piatt,  physicians  of  eminence, 
testified  positively  that  in  their  opinion  the 
treatment  accorded  respondent  by  appellant's 
surgeon  was  not  the  proper  treatment,  and 
that  the  placing  of  the  circular  cast  on  the 
injured  limb  and  the  failure  to  split  the  same 
just  as  soon  as  it  became  set  or  hardened, 
caused  [672]  veinous  constriction,  subsequent- 
ly resulting  in  moist  gangrene,  which  was  the 
proximate  cause  of  the  amputation  of  respond- 
ent's leg.  On  the  other  hand,  Drs.  Bouffleur, 
Gibson  and  Eikenbary,  who  testified  on  be- 
half of  appellant,  gave  it  as  their  opinion — 
the  two  former  basing  their  opinions  on  their 
personal  observation  and  the  latter  upon 
hypothetical  questions  propounded  to  him 
incorporating  the  purported  statement  of 
facts — that  the  use  of  the  plaster  of  paris 
cast  by  appellant  was  not  the  proximate 
cause  of  the  gangrene;  that  the  treatment 
was  proper;  and  that  the  condition  which  sub- 
sequently developed  and  necessitated  the  am- 
putation of  the  foot  was  due  to  dry  gangrene, 
which  was  occasioned  by  the  stoppage  of  the 
arterial  circulation  due  to  injury  to  the 
arteries  leading  down  to  the  foot,  in  close 
proximity  to  the  point  of  fracture. 

It  will  thus  be  seen  that  the  physicians 
were  divided  in  their  opinion  as  to  whether 
the  gangrene  was  moist  or  dry.  It  was  gen- 
erally conceded  by  these  expert  witnesses  that 
if  the  gangrene  was  moist,  the  arterial  cir- 
culation was  not  interfered  with,  and  it 
was  due  to  constriction  of  the  veinous  cir- 
culation; but  if  dry  gangrene,  then  the 
arterial  circulation  must  have  been  impeded. 

It  appears  from  .the  record  that  upon  in- 
quiry being  made  of  the  various  physicians 
who  testified,  all  had  in  their  practice  en- 
countered like  injuries,  and  all  testified  that 
the  injury  sustained  by  respondent  was  not 
an  unusual  one.  The  weight  of  their  opinion 
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was  to  the  effect  that  a  circular  cast,  imme- 
diately after  it  becomes  set  or  hard,  should 
be  split;  that  the  danger  of  putting  on  a 
circular  cast  is  in  interfering  with  circulation, 
wliich  is  one  of  the  primary  things  for  the 
consideration  of  a  physician  in  the  treatment 
of  a  fractured  leg;  and  that  on  the  appear- 
ance of  swelling  or  discoloration  the  cast 
should  at  once  be  split. 

The  physicians  testifying  for  respondent 
were  all  of  opinion  that  under  no  circum- 
stances was  appellant's  surgeon  justified  in 
leaving  the  circular  cast  on  respondent's  frac- 
tured limb  beyond  the  time  actually  neces- 
sary for  the  cast  t^et  or  become  hard,  when 
it  should  have  been  split  from  [673]  top  to 
bottom,  which  would  allow  for  swelling  that 
might  occur  without  interfering  with  circula- 
tion. 

Dr.  Bouffleur  in  his  testimony,  among  other 
things,  said :  ''If  the  cast  was  put  on  Thurs- 
day and  at  noon  and  the  day  following  the 
patient  complained  of  pain,  and  the  next  day 
after  the  cast  was  put  on  there  was  swelling 
noticeable  and  discoloration,  and  plaintiff 
complained  that  his  foot  felt  tight,  and  if 
the  cast  was  left  on  Friday  and  Saturday  and 
up  until  Sunday  afternoon  without  having 
been  split  to  the  point  of  fracture,  I  would 
not  consider  that  proper  treatment;  if  it  was 
swollen  and  discolored,  I  think,  in  my  judg- 
ment, I  should  have  cut  it  up  above  the  point 
of  fracture,  and  I  am  of  the  opinion  that 
would  have  been  the  proper  thing  to  do." 

That  respondent  complained  of  pain  the 
next  morning  after  the  cast  was  put  on  is 
positively  testified  to  by  witnesses  for  re- 
spondent and  admitted  by  witnesses  for  appel- 
lant. And  respondent  offered  sufficient  evi- 
dence to  convince  the  jury  that  there  was 
swelling  and  discoloration  noticeable  on  Fri- 
day and  Saturday,  as  well  as  thereafter. 
While  it  may  be  conceded  that  on  Sunday  the 
circular  cast  had  been  split  to  the  point  of 
fracture,  yet  the  jury  from  the  evidence 
reached  the  conclusion  that  moist  gangrene 
had  already  made  its  appearance  and  that 
the  splitting  of  the  cast  above  the  point  of 
fracture  at  that  time  did  not  restore  the 
circulation  or  tend  to  retard  the  progress  of 
the  moist  gangrene.  In  our  opinion  this  con- 
clusion would  seem  to  be  borne  out  by  a 
fair  consideration  of  all  the  evidence. 

Whether  the  injury  to  the  arteries,  if  any 
existed,  found  at  the  point  of  demarcation  or 
between  the  line  of  live  and  dead  tissue  upon 
the  foot,  about  which  testimony  was  given 
by  Drs.  Bouffleur  and  Gibson,  was  due  to  an 
injury  to  the  arteries  received  at  the  time 
of  the  fracture  or  was  the  result  of  the  de- 
velopment of  the  moist  gangrene  In  the  foot, 
is  a  question  of  fact  upon  which  the  physi- 
cians themselves  were  finable  to  agree.  The 
jury   were  therefore  at  liberty  to  reach   a 
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conclusion  based  upon  this  disputed  fact, 
which  conclusion,  [674]  as  evidenced  by  the 
verdict,  was  contrary  to  the  contention  of 
appellant. 

It  therefore  appears  from  an  examination 
of  the  testimony  of  all  the  witnesses,  expert 
and  nonexpert,  that  there  is  a  direct  conflict 
between  the  witnesses  of  respondent  and  ap- 
pellant as  to  the  swelling  in  the  injured  limb, 
the  discoloration,  the  cutting  of  the  cast,  the 
line  of  demarcation  between  live  and  dead 
tissue,  the  arterial  injury  and  its  cause,  the 
kind  of  gangrene,  whether  it  was  due  to  the 
interference  with  veinous  circulation,  the  gen- 
eral treatment  of  respondent,  and,  in  fact,  all 
of  the  material  issues. 

If  it  were  possible  for  men  learned  in  the 
science  of  medicine  and  surgery  to  agree  as 
to  the  exact  result  that  will  follow  a  given 
injury  under  certain  treatment  or  what  is 
the  proper  treatment  of  a  given  injury,  all 
doubt,  touching  the  question  of  whether  a 
physician  or  surgeon  has  properly  treated  the 
patient  for  the  injury  and  just  what  con- 
stitutes diligent  and  E^ilful  or  negligent  and 
unskilful  treatment,  might  be  removed.  But 
where  eminent  physicians  and  surgeons  em- 
phatically disagree  in  their  opinions,  the  most 
salutary  method  thus  far  provided  for  the  ad- 
ministration of  justice  in  cases  of  this  kind 
is  to  submit  these  disputed  questions  of  fact 
to  a  jury  composed  of  twelve  men  of  widely 
different  walks  of  life,  and  of  radically  differ- 
ent intellects,  and  permit  them  to  weigh  and 
average  the  whole  evidence  and  arrive  at  a 
final  unanimous  conclusion.  It  was  well  said 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Sioux  City,  etc.  R.  Co.  v 
Stout,  17  Wall.  657,  21  U.  S.  (L.  ed.)  745: 
"Twelve  men  of  the  average  of  the  commun- 
ity, comprising  men  of  education  and  men  of 
little  education,  men  of  learning  and  men 
whose  learning  consists  only  in  what  they 
have  themselves  seen  and  heard,  the  merchant, 
the  mechanic,  the  farmer,  the  laborer^  these 
sit  together,  consult,  apply  their  separate 
experience  of  the  affairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous  conclusion. 
This  average  judgment  thus  given  it  is  the 
great  effort  of  the  law  to  obtain.  It  is 
assumed  that  twelve  men  know  more  of  the 
common  affairs  of  life  than  does  one  man, 
that  they  [675]  can  draw  wiser  and  safer 
conclusions  from  admitted  facta  thus  occur- 
ring than  can  a  single  judge." 

The  jury  in  this  case  heard  the  evidence 
and  observed  the  demeanor  of  the  various 
witnesses  upon  the  stand,  their  manner  of 
testifying,  the  interest  they  had,  if  any,  in 
the  result  of  the  trial;  and  from  all  of  the 
evidence  and  circumstances  reached  the  con- 
clusion that  the  appellant's  surgeon  was  care- 
less and  negligent  in  the  treatment  of  respond- 
ent's injured  leg,  and  that  by  reason  of  such 


careless  and  negligent  treatment  moist  gan- 
grene developed  and  caused  the  loss  of  the 
foot. 

The  degree  of  skill  and  care  required  of 
a  physician  or  surgeon  in  the  treatment  of 
any  given  case  has  been  frequently  stated  in 
decisions  involving  liability  of  such  physi* 
cians  or  surgeons  in  cases  of  malpractice.  The 
general  rule  is  laid  down  in  30  Cyc.  1570,  as 
follows : 

"A  physician  or  surgeon  undertaking  the 
treatment  of  a  patient  is  not  required  to 
exercise  the  highest  degree  of  skill  possible. 
He  is  only  required  to  possess  and  exercise 
that  degree  of  skill  and  learning  ordinarily 
possessed  and  exercised  by  the  members  of 
his  profession  in  good  standing,  practicing 
in  similar  localities,  and  it  is  his  duty  to 
use  reasonable  care  and  diligence  in  the  exer- 
cise of  his  skill  and  the  application  of  his 
learning,  and  to  act  according  to  his  best 
judgment." 

And  in  30  Cyc.  1578,  note  02,  and  cases 
cited,  the  following  rule  is  laid  down: 
"Whether  errors  of  judgment  will  or  will  not 
make  a  physician  liable  in  a  given  case  de- 
pends not  merely  upon  the  fact  that  he  may- 
be ordinarilv  skilful  as  such,  but  whether  he 
has  treated  the  case  skilfully  or  has  exercised 
in  its  treatment  such  reasonable  skill  and 
diligence  as  is  ordinarily  exercised  in  his 
profession." 

As  is  stated  in  the  case  of  MacKenzie  ▼• 
Carman,  103  App.  Div.  246,  92  N.  Y.  S.  1063, 
and  cited  with  approval  in  Staloch  y.  Holm, 
100  Minn.  276,  111  N.  W.  264,  9  L.R.A.(N.S.) 
712:  "The  law  thus  requires  the  surgeon 
to  possess  .the  skill  and  learning  which  is 
possessed  by  the  average  member  of  the 
medical  profession  in  good  standing,  and  to 
[676]  apply  that  skill  and  learning  with 
ordinary  and  reasonable  care." 

Whether  the  appellant's  physician  and 
surgeon  possessed  and  exercised  that  degree 
of  skill  and  learning  possessed  by  the  aver- 
age member  of  the  medical  and  surgical  pro- 
fessions in  good  standing  in  the  community, 
and  used  that  reasonable  care  and  diligence 
according  to  his  best  judgment  in  treating 
respondent's  injured  limb  that  the  average 
member  of  the  profession  would  have  used, 
are  questions  of  fact  exclusively  for  the  jury 
to  determine.  This  rule  is  not  changed  by 
reason  of  the  fact  that  men  learned  in  the 
science  of  medicine  and  surgery  have  given 
conflicting  testimony  touching  the  required 
and  approved  treatment  of  an  injury. 

In  30  Cyc.  1588,  note  86,  the  rule  is  given: 
"Where  the  evidence  is  conflicting  as  to  the 
facts  on  which  the  opinions  of  expert  wit- 
nesses are  based,  and  where  the  opinions  of 
such  witnesses,  on  a  given  state  of  facts  in 
the  case,  materially  differ,  it  is  for  the  jury 
to  determine,  and  their  finding  is  conclusive. 
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This  court  held  in  the  case  of  Fleenor  t. 
Oregon  Short  Line  R.  Co.  16  Idaho  781,  102 
Pae.  897:  '*Where  the  evidence  on  material 
facts  Ib  conflicting,  or  where  on  undisputed 
facts  reasonable  and  lair-minded  men  may 
differ  as  to  the  inferences  and  conclusions  to 
be  drawn,  or  where  different  conclusions  might 
reasonably  be  reached  by  different  minds,  the 
question  of  negligence  is  one  of  fact  to  be 
submitted  to  the  jury.  Where  upon  all  the 
facts  and  circumstances  there  is  a  reasonable 
chance  or  likelihood  of  the  eondusionB  of  rea- 
sonable men  differing,  the  question  is  one  for 
the  juiy." 

In  the  case  of  Adams  t.  Bunker  Hill,  etc. 
Min.  Go.  12  Idaho  637,  650,  80  Pac.  624, 
628,  11  IaR^.(N.S.)  844,  this  court,  speak- 
ing through  Justice  Ailshie,  laid  down  the 
following  rule: 

"...  it  may  be  true  that  the  evidence 
would  leave  it  po99ible  that  the  injury  re- 
salted  from  any  one  of  several  causes,  and 
yet  it  would  at  once  point  to  the  greater 
probability  that  it  resulted  from  the  one  cer- 
tain, specific  cause  charged  by  the  plaintiff. 
In  the  latter  case,  the  jury  would  [677]  be 
justified  in  returning  a  verdict  in  favor  of 
the  plaintiff,  although  it  be  possible  that  the 
injury  may  have  resulted  from  some  other 
cause.  There  are  very  few  things  in  human 
affaire,  and  especially  in  litigation  involving 
damages,  that  can  be  established  to  such  an 
absolute  certainty  as  to  exclude  the  possi- 
hiUtif,  or  even  some  probability,  that  another 
eanse  or  reason  may  have  been  the  true  cause 
or  reason  for  the  damage  rather  than  that 
the  one  alleged  by  the  plaintiff.  But  such 
po89ibUityy  or  even  probahility,  is  not  to  be 
allowed  to  defeat  the  right  of  recovery  where 
the  plaintiff  has  presented  to  the  jury  suf- 
ficient facts  and  circumstances  surrounding 
the  occurrence  as  to  justify  a  reasonable 
juror  in  concluding  that  the  thing  charged 
was  the  prime  and  moving  cause." 

While  it  may  be  true  in  this  case  that  the 
jury  in  reaching  its  verdict  was  not  in  a 
pOBition  to  say  beyond  the  possibility  of  a 
doubt  that  any  one  single  fact  in  evidence  or 
the  absence  of  any  one  condition  established 
conclusively  the  negligence  of  appellant's 
physician  and  surgeon  in  placing  the  cast 
upon  the  injured  limb  of  the  respondent  at 
the  time  and  in  the  manner  in  which  it  was 
done,  and  in  his  failure  to  split  the  cast  and 
thus  permit  free  and  uninterrupted  veinous 
circulation,  yet  if,  from  all  the  testimony  and 
circumstances  of  the  case,  there  is  evidence 
sufficient  to  establish  a  prima  facie  case,  the 
conclusion  reached  by  the  jury  based  upon 
this  evidence  will  not  be  disturbed  on  appeal. 
The  court  may  properly,  and  in  fact  should, 
say  when  no  facts  have  been  established  to 
support  the  plaintiffs  case,  but  the  court  can- 
not say  what  facts  and  circumstances  shall 


be  believed,  and  what  may  not  be  believed. 
^or  can  the  court  determine  as  to  what  con- 
clusions a  jury  might  reach  from  a  certain 
state  of  facts.  And  when,  in  the  progress  of 
a  trial,  that  stage  has  been  passed  where 
there  is  sufficient  evidence  to  go  to  the  jury 
and  there  is  a  substantial  conflict  in  that 
evidence,  under  the  well-established  rule  an- 
nounced and  adhered  to  by  this  court,  the 
verdict  of  the  jury  will  not  be  set  aside.  This 
is  the  settled  law  of  this  state  by  the  de- 
cisions of  this  court,  and  as  provided  in  sec. 
4824,  Rev.  Codes,  which  is:  "Whenever 
[678]  there  is  substantial  evidence  to  sup- 
port a  verdict  the  same  will  not  be  set  aside." 

We  have  therefore  reached  the  conclusion 
that  the  court  did  not  err  in  denying  ap- 
pellant's motion  for  a  new  trial;  and  that 
the  evidence  is  sufficient  to  support  the  ver- 
dict of  the  jury  and  judgment  of  the  court. 

Under  subdivisions  d,  e  and  f  of  the  fourth 
assignment  of  error,  appellant  contends  that 
the  court  erred  in  permitting,  over  the  ob- 
jection of  appellant,  certain  hypotheticar 
questions  to  be  propoimded  to  Drs.  Shephard 
and  Dorland,  in  permitting  these  h3q[>otheti- 
cal  questions  to  be  answered,  and  in  refusing 
to  strike  testimony  in  answer  to  these  hypo- 
thetical questions.  We  have  examined  these 
questions  and  find  no  reversible  error  in  the 
ruling  of  the  court  upon  them. 

Under  subdivision  b  of  the  fourth  assign- 
ment of  error,  counsel  insist  that  the  verdict 
returned  by  the  jury  for  $12,000  was  an 
arbitrary  amount  fixed  by  them  without  giv- 
ing due  consideration  to  the  evidence,  and 
was  the  result  of  passion  and  prejudice 
against  appellant. 

It  is  true  in  this  case,  that  the  respondent 
is  not  entitled  to  recover  damages  on  account 
of  the  accident  sustained.  He  is  entitled  to 
recover  and  be  duly  compensated  only  for  the 
negligence  of  the  appellant's  physician  and 
surgeon  in  treating  him  after  he  was  placed 
in  the  Boville  hospital,  for  the  pain  and 
suffering  he  endured  as  a  result  of  such  negli- 
gent treatment,  the  loss  of  his  limb,  for  the 
increased  loss  of  time  and  for  his  decreased 
earning  capacity  as  a  result  of  the  loss  of 
a  portion  of  his  limb. 

Tliat  respondent  has  not  suffered  a  total 
loss  of  earning  ability,  that  he  has  a  life 
expectancy  of  forty  years,  and  that  prior 
to  his  injury  he  was  earning  $90  per  month, 
is  admitted.  It  appears  that  since  the  acci- 
dent he  has  worked  at  divers  times,  earning  a 
minimum  wage  of  $2.75  per  day. 

Instruction  No.  13  given  by  the  court,  when 
applied  to  the  facts  in  this  case,  is  a  fair 
statement  of  the  law  that  should  govern  in 
determining  the  amount  of  the  verdict.  This 
instruction  is  as  follows: 

[679]  'If,  under  the  instructions  I  have 
given  you,  you  find  a  verdict  for  the  plaintiff, 
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then  in  awarding  him  damages  it  would  not 
be  proper  for  you  to  allow  him  anything  for 
the  accident  which  he  sustained  nor  for  the 
pain,  suffering  and  anguish  accruing  there- 
from to  the  plaintiff,  but,  on  the  contrary, 
your  damages  must  be  confined  solely  to  those 
which  have  accrued  by  reason  of  the  defend- 
ant and  its  agents.  In  other  words,  if  you 
find  for  the  plaintiff,  the  defendant  will  not 
be  liable  for  any  pain,  suffering,  anguish  and 
loss  of  time  which  would  reasonably  and 
naturally  have  resulted  from  the  injuries 
which  the  plaintiff  sustained,  but  the  de- 
fendant would  be  liable  only  for  the  pain, 
suffering,  anguish  and  loss  of  time  which 
were  caused  by  the  negligence  and  unskilful 
treatment,  and  which  the  plaintiff  would  now 
have  suffered  if  such  negligence  had  not 
existed." 

The  presumption  is  that  the  jury  took  into 
consideration  only  such  elements  of  damage 
covered  by  the  instructions  of  the  court,  but 
whether  in  their  estimate  they  erroneously 
reached  the  conclusion  that  the  respondent 
would  work  every  day  during  the  entire  forty 
years  of  his  expectancy  of  life,  we  are  unable 
to  determine.  Such  a  conclusion,  however, 
would  be  clearly  erroneous.  There  are  many 
days,  and  frequently  weeks,  in  the  lives  of 
men  generally,  by  reason  of  illness,  misfor- 
tune, or  other  conditions,  when  they  are  not 
able  to  engage  in  their  regular  employment. 
As  before  stated,  we  are  left  largely  to  con- 
jecture in  an  effort  to  ascertain  what  the 
jury  took  into  consideration  in  reaching  their 
verdict.  They  may  have  concluded  from  the 
admission  in  the  pleadings,  that  the  respond- 
ent, prior  to  the  accident,  was  earning  $90  per 
month  and  from  the  evidence  that  since  the 
accident  he  has  been  employed  at  approxi- 
mately $2.75  per  day,  which,  figured  on  a 
twenty-six  day  per  months  basis — the  usual 
working-day  basis — would  be  a  loss  by  reason 
of  the  negligent  treatment  at  the  hands  of 
appellant  of  approximately  $18  per  month, 
or  $216  per  year.  And  on  this  basis,  with 
a  forty  years  expectancy  of  life,  the  total 
amount  of  the  loss  would  be  $8,640.  The 
difference  of  $3,860  going  to  make  [680]  up 
the  total  of  $12,000,  was  probably  allowed 
by  the  jury  for  pain  and  suffering. 

There  is  no  fixed  rule  whereby  damages  for 
pain  and  suffering  may  be  measured.  The 
amount  of  such  damages  is  usually  fixed  by 
the  jury  arbitrarily.  If  we  are  correct  in 
our  conclusion  that  the  $3,360  was  allowed 
by  the  jury  in  this  case  for  pain  and  suffering 
endured  by  respondent,  from  all  of  the  evi- 
dence and  circumstances  in  this  case  we  think 
that  this  amount  is  excessive.  Admitting  that 
the  pain  and  suffering  of  respondent  must 
have  been  great,  still  the  amount  of  damages 
for  such  pain  and  suffering  must  necessarily 
be  limited  to  such  as  resulted  from  the  negli- 
gent  treatment   administered   by   appellant. 


Again  adverting  to  the  computations  made 
as  to  respondent's  loss  of  earning  capacity: 
Based  upon  the  amount  he  was  earning  at 
the  date  of  the  accident,  hia  total  earnings 
per  year  would  be  $1,080.  Interest  at  eight 
per  cent  on  the  judgment  of  $12,000  would 
net  him  an  income  of  $060  per  year-^120 
less  than  he  was  earning  at  the  time  of  the 
accident.  A  judgment  for  $8,640  would,  at 
eight  per  cent,  being  in  an  annual  income 
of  $691.20,  which  is  within  $388.80  of 
what  his  annual  income  was  prior  tc  the 
accident. 

Respondent  was,  of  course,  entitled  to  re- 
cover for  pain  and  suffering  and  loss  of  time 
as  herein  mentioned.  From  ordinary  ob- 
servation we  know  that  as  men  become  more 
proficient  in  their  particular  work,  they  re- 
ceive higher  compensation.  And  it  is  only 
reasonable  to  assume  that  had  respondent 
been  properly  treated  by  appellant  and  not 
suffered  the  loss  of  his  limb,  he  would  have 
had  a  greater  earning  capacity  than  $90  per 
month.  It  appears  from  the  record  that  at 
the  trial  he  had  a  wife  and  two  children  de- 
pendent upon  him  for  support. 

We  have,  therefore,  reached  the  conclusion, 
after  taking  into  consideration  all  of  the  evi- 
dence in  this  case,  that  the  verdict  of  the 
jury  should  be  reduced  from  $12,000  to  $8,640, 
which  should  compensate  respondent  for  the 
pain  and  suffering,  as  well  as  the  loss  of  the 
injured  limb,  so  far  as  such  loss  can  be 
properly  compensated  in  dollars  and  oenta. 
[681]  Neither  the  law  nor  the  one  whose 
negligence  caused  the  injury  can  restore  re- 
spondent's limb.  The  nearest  recompense 
he  can  receive,  or  that  will  place  him  in  his 
former  oondition»  is  to  compensate  him  in  an 
amount  which  will  make  up  the  diminished 
earning  capacity  entailed  by  reason  of  the 
injury  and  for  the  pain  and  suffering  en- 
dured. 

We  have  examined  a  number  of  authorities 
from  other  states  and  find  that  courts  have 
invariably,  for  similar  injuries,  held  verdicts 
in  excess  of  the  amount  fixed  by  this  court 
to  be  excessive,  and  have  exercised  their 
power  and  authority  in  ordering  a  modifica- 
tion of  the  judgment  or  in  granting  new  trials 
on  account  of  the  prejudice  and  bias  of  the 
jury  in  rendering  such  excessive  verdicts. 
It  was  said  by  this  court  in  the  case  of 
Maloney  v.  Winston  Bros.  Co.  18  Idaho  740, 
111  Pac.  1080,  47  L.R.A.(N.S.)  834:  "It 
is  clear  that  a  recovery  should  not  be  allowed 
to  the  extent  of  a  vindictive  or  punitive 
judgment.  If  the  master  has  been  guilty  of 
wanton  and  criminal  negligence,  it  is  the 
clearing  and  unmistakable  duty  of  the  state 
to  deal  with  him  through  the  criminal  laws, 
and  to  allow  the  servant  to  recover  to  such 
an  extent  only  as  will  leave  him  as  nearly 
as  possible  in  as  good  a  position  as  he  was 
before  the  infliction  of  the  injuries." 
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The  judgment  will  be  affirmed  to  the  ex- 
tent of  $8,640,  with  interest  thereon  from  the 
date  of  the  original  judgment  at  the  rate 
of  seven  per  cent,  on  condition  that  the 
respondent  file  within  thirty  days  after  going 
down  of  the  remittitur  a  waiver  of  the  excess 
of  $3,360,  and  an  acceptance  of  the  judgment 
as  thus  modified.  On  failure  to  do  so,  the 
judgment  will  be  reversed  vn  toto  and  a 
new  trial  granted.  Each  party  to  this  action 
to  pay  his  own  costs  on  appeal;  respondent 
to  recover  his  necessary  costs  and  disburse- 
ments in  the  district  court. 

Sulliyau^  G.  J.,  and  Morgan,  J.,  concur. 

NOTB. 

The  reported  case  passes  on  the  excesslve- 
ness  of  the  damages  awarded  for  the  mal- 
practice of  a  physician,  consisting  in  a 
failure  to  remove  promptly  the  cast  from 
a  broken  leg,  whereby  gangrene  set  in  and 
the  amputation  of  the  1^  below  the  knee  was 
made  necessary.  A  verdict  for  $12,000  is 
held  to  be  excessive  and  is  reduced  to  $8,640. 
The  question  what  is  an  excessive  verdict 
in  an  action  against  a  physician  for  mal- 
practice is  discussed  in  the  note  to  Craghead 
v.  McCollough,  Ann.  Gas.  19160  1075. 


BAGDOK 


V. 


PHUADBIiPHIA  AND  KEADIlfO 
OOAI.  AHD  IBOir  COlffPANY. 

New  York  Gourt  of  Appeals — ^March  14,  1916. 

217  N.  r.  432;  lit  N.  E.  1075. 


Foreign  Corporations  —  Bervioe  of 
Prooes*  •»  Senriee  on  DesisAated 
Agent  •»  Can«e  of'  Action  Arising 
Outside  State. 

Under  General  Gorporation  Law,  §  15 
(Consol.  Laws,  c.  23,  McKinney's  Gonsol. 
taws,  Book  22,  p.  96),  providing  that  a  for- 
eign corporation,  which  has  not  obtained  a 
certificate  to  do  business  from  the  secretary 
of  state,  may  not  maintain  an  action  in  the 
conrts  of  New  York  upon  any  contract  made 
in  the  state,  and  section  16,  providing  the 
eondition  to  obtaining  such  a  certificate,  that 
the  corporation  file  a  stipulation  with  the 
secretary  of  state,  designating  a  person  upon 
whom  process  may  be  served  within  the  state, 
where  the  agent  so  designated  by  a  Pennsyl- 
vania corporation  was  served  with  summons 
in  an  action  against  such  corporation  for 
breach  of  its  contract  to  compensate  plaintiff 
for  injuries  received  in  its  employ  in  Penn- 


sylvania,  where  the  contract  was  made,  such 
service  is  valid,  since  the  designation  of  an 
agent  within  the  state  by  a  foreign  corpora- 
tion for  service  of  process  constitutes  a  con- 
tract by  the  corporation  with  the  state,  made 
in  return  for  tlie  extension  of  the  privilege 
to  sue  in  the  courts,  and  the  designai^d  agent 
is  such  to  accept  service,  though  the  cause 
of  action  is  without  relation  to  the  business 
transacted  in  the  state. 

[See  note  at  end  of  this  case.] 

Serwioe  on  Corporate  Officer  —  Officer 
Not  at  Domioil. 

The  president  of  a  foreign  corporation  may 
be  in  the  state,  without  bringing  the  corpora- 
tion itself  within  the  jurisdiction  for  the 
purpose  of  service  of  process  upon  him,  since 
he  must  be  here  officially,  representing  the 
corporation  in  its  businessi. 

Venne  ««  Transitory  Caneee  of  Action. 

Transitory  causes  of  action  are  enforceable 
wherever  a  defendant  may  be  found. 

Bagdon  v.  Philadelphia,  etc.  Coal,  etc,  Oo. 
170  N.  Y.  App.  Div.  594,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Gourt,  Second  Judicial  Department. 

Action  by  George  Bagdon,  plaintiff,  against 
Philadelphia  and  Reading  Goal  and  Iron 
Gompany,  defendant.  Judgment  for  defend- 
ant at  Special  Term  of  Supreme  Gourt. 
Judgment  affirmed  by  Appellate  Division  of 
Supreme  Gourt.  Plaintiff  appeals  by  per- 
mission.   Reversed. 

[432]  The  following  question  was  certified: 
''Should  service  of  the  summons  in  this  action 
upon  the  defendant  be  set  aside?" 

Ralph  O,  Barclay  and  Robert  Stewart  for 
appellant. 

Edgar  T.  Brackett  and  Leonard  Fish  for 
intervenora. 

William  F,  Purdy  for  respondent. 

* 

[433]  Gabdozo,  J.— The  plaintiff  is  a  resi- 
dent of  this  state;  the  defendant,  a  Pennsyl- 
vania corporation;  and  the  cause  of  action,  a 
breach  of  contract.  The  plaintiff,  while 
working  for  the  defendant  in  Pennsylvania, 
was  injured  through  the  defendant's  negli- 
gence. A  contract  was  then  made  to  com- 
pensate hjm  for  his  injuries.  The  plaintiff 
complains  that  this  contract  has  been  broken. 
He  has  served  the  summons  on  an  agent 
designated  by  the  defendant  as  "a  person 
upon  whom  process  against  the  corporation 
may  be  served  within  the  state"  (Gen.  Gorp. 
L.  §  16;  Gonsol.  Laws,  ch.  23).  The  defend- 
ant concedes  that  it  is  engaged  in  business  in 
New  York.  It  concedes  that  its  appointment 
of  an  agent  has  never  been  revoked.  It  in- 
sists, however,  that  his  agency  must  be  limit- 
ed to  actions  which  arise  out  of  the  business 
transacted  [434]  in  New  York.  It  says  that 
any  other  construction  would  do  yiolence  to 
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its  rights  under  the  Federal  Constitation. 
But  the  plaintiff's  cause  of  action  has  no  re- 
lation to  business  transacted  in  New  York. 
His  cause  of  action  owes  its  origin  to  busi* 
ness  transacted  in  Pennsylvania.  The  de- 
fendant says  that  for  this  reason  the  service 
is  invalid;  and  both  at  the  Special  Term  and 
at  the  Appellate  Division  its  position  has 
been  sustained. 

Two  cases  in  the  Supreme  Court  of  the 
United  States  are  said  to  be  authority  for 
that  conclusion.  They  are  Old  Wayne  Mut. 
L.  Assoc.  V.  McDonough,  204  U.  S.  8,  27  S.  Ct. 
236,  61  U.  S.  (L.  ed.)  345,  and  Simon  v. 
Southern  R.  Co.  236  U.  S.  115,  35  S.  Ct.  255, 
59  U.  S.  (L.  ed.)  492.  In  neither  case  had 
any  agent  for  service  of  process  been  appoint- 
ed. In  each  the  court  was  dealing  with  the 
consequences  that  attach  to  the  refusal  to  ap- 
point an  agent.  There  was  no  attempt  to  de- 
cide anything  but  the  precise  question  in- 
volved. In  Old  Wayne  Mut.  L.  Assoc,  v.  Mc- 
Donough (supra)  an  action  was  brought  in 
Pennsylvania  against  an  insurance  company 
organized  in  Indiana.  The  laws  of  Pennsyl- 
vania provide  that  no  foreign  insurance  com- 
pany shall  do  business  in  that  state  until  it 
has  filed  a  stipulation  that  any  legal  process 
affecting  the  company  may  be  served  either 
on  a  designated  agent  or  on  the  insurance 
commissioner,  with  the  same  effect  as  if 
served  personally  on  the  company.  The  Old 
Wavne  Life  Association  did  business  in 
Pennsylvania;  but  it  did  not  file  the  stipu- 
lation. A  creditor  sued  it  on  a  claim  having 
no  relation  to  its  Pennsylvania  business,  and 
served  the  insurance  commissioner.  This 
service  was  held  invalid.  The  court  said  that 
if  the  cause  of  action  had  relation  to  business 
transacted  in  Pennsylvania,  the  insurance 
company  would  be  estopped  to  take  advantage 
of  its  failure  to  file  the  stipulation  required 
by  the  statute.  Even  though  it  had  not  con- 
sented to  be  bound  by  service  on  a  public 
officer,  it  would  in  such  a  situation  be  charged 
with  the  same  consequences  as  if  it  had  con- 
sented. But  the  court  refused  to  extend  the 
estoppel  to  a  case  where  [435]  the  trans- 
action of  business  in  Pennsylvania  had  no 
relation  to  the  cause  of  action.  In  such  a 
case  it  held  that  the  company  had  the  right  to 
show  the  truth,  and  the  truth  was  that  it  had 
not  given  its  consent.  '^While  the  highest 
considerations  of  public  policy  demand  that 
an  insurance  corporation,  entering  a  state  in 
defiance  of  a  statute  which  lawfully  prescribes 
the  terms  upon  which  it  may  exert  its  powers 
there,  should  be  held  to  have  assented  to  such 
terms  as  to  business  there  transacted  by  it, 
it  would  be  going  very  far  to  imply,  and  we 
do  not  imply,  such  assent  as  to  business 
transacted  in  another  state,  although  citizens 
of  the  former  state  may  be  interested  in  such 
business"  (204  U.  S.  at  p.  22). 


Old  Wayne  Mut.  L.  Assoc,  v.  McDonough 
was  followed  in  Simon  v.  Southern  R.  Co. 
236  U.  S.  115,  36  S.  Ct.  265,  59  U.  S.  (L.  ed.) 
492,  which  brought  up  the  same  question. 
The  plaintiff  sued  the  Southern  Railway  Com- 
pany, a  Virginia  corporation,  in  the  courts 
of  Louisiana.  That  state  makes  it  the  duty 
of  every  foreign  corporation  doing  business 
within  its  borders  to  file  a  written  declara- 
tion setting  forth  the  places  in  the  state 
where  it  is  doing  business,  and  the  name  of  an 
agent  upon  whom  process  may  be  served.  If 
business  is  done  without  compliance  with  that 
condition,  process  may  be  served  upon  the 
secretary  of  state.  The  Southern  Railway 
Company  did  not  file  the  required  declara- 
tion. There  was  some  question  whether  it  did 
business  in  Louisiana  at  all.  At  all  events, 
the  cause  of  action  had  no  relation  to  that 
business.  It  grew  out  of  a  collision  in  the 
state  of  Alabama.  The  court  held  that  serv- 
ice on  the  secretary  of  state  of  Louisiana  was 
not  service  on  the  railway  company.  It  ex- 
pressly refused  to  pass  upon  the  effect  of  a 
voluntary  appointment  of  an  agent  for  the 
service  of  process.  "Without  discussing  the 
right  to  sue  on  a  transitory  cause  of  action 
and  serve  the  same  on  an  agent  voluntarily 
appointed  by  the  foreign  corporation,  we  put 
the  decision  here  on  the  special  fact,  relied 
on  in  the  court  below,  that  in  this  case  the 
cause  of  action  arose  within  [436]  the  state 
of  Alabama,  and  the  suit  therefor,  in  the 
Louisiana  court,  was  served  on  an  agent 
designated  by  a  Louisiana  statute"  (236  U. 
6.  at  p.  130). 

The  question  now  before  us  is  not  the  one 
that  was  decided  in  Simon  v.  Southern  R.  Co. 
It  is  the  exact  question  which  the  court  re- 
fused to  decide.  We  are  not  required  to  con- 
sider how  service  oould  be  made  if  the  de- 
fendant had  declined  to  file  a  stipulation.  We 
are  to  ascertain  the  meaning  and  define  the 
effect  of  a  stipulation  which  it  Tias  filed.  That 
is  a  question  of  the  construction  of  a  contract, 
and  it  must  be  answered  in  the  light  of  the 
laws  of  the  state  where  the  contract  was 
made.  The  state  of  New  York  has  said  that 
a  foreign  stock  corporation,  other  than  a 
moneyed  corporation,  shall  not  do  business 
here  until  it  has  obtained  a  certifleate  from 
the  secretary  of  state.  The  penalty  is  that  it 
may  not  maintain  any  action  in  our  courts 
"upon  any  contract  made  by  it  in  this  state, 
unless  before  the  making  of  the  contract  it 
has  procured  such  certificate"  (Gen.  Corp.  L. 
§  15;  Cons.  Laws,  ch.  23).  The  business, 
though  unlicensed,  is  not  ill^;al;  the  contract 
is  not  void ;  it  may  be  enforced  in  other  juris- 
dictions ;  all  that  is  lost  is  the  right  to  sue  in 
the  courts  of  the  state  (David  Lupton's  Sons 
Co.  V.  Automobile  Club  of  America,  225  U. 
S.  489,  Ann.  Cas.  1914A  699,  32  S.  Ct.  711, 
56  U.  S.  (L.  ed.)  1177;  Mahar  v.  Harrington 
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Park  Villa  Sites,  204  N.  Y.  231,  97  N.  E.  587, 
38  L.R.A.(N.S.)  210).  To  obtain  such  a 
certificate,  however,  there  are  conditions  that 
must  be  fulfilled.  One  of  them  is  a  stipu- 
lation, to  be  filed  in  the  office  of  the  secretary 
of  state,  "designating  a  person  upon  whom 
process  may  be  served  within  this  state" 
(Gen.  Corp.  L.  §  16).  There  is  no  alternative 
provision  for  service  on  a  public  officer  if  the 
stipulation  is  not  filed.  The  only  result  of 
the  omission  to  file  it  is  that  the  certificate 
does  not  issue.  The  stipulation  is,  therefore, 
a  true  contract.  The  person  designated  is  a 
true  agent.  The  consent  that  he  shall  repre- 
sent the  corporation  is  a  real  consent.  He  is 
made  the  person  "upon  whom  process  against 
the  corporation  may  be  served."  The  actions 
in  [437]  which  he  is  to  represent  the  corpora- 
tion are  not  limited.  The  meaning  must, 
therefore,  be  that  the  appointment  is  for  any 
action  which  under  the  laws  of  this  state  may 
be  brought  against  a  foreign  corporation 
(Code  Civ.  Pro.  §§  1780,  432).  The  contract 
deals  with  jurisdiction  of  the  person.  It  does 
not  enlarge  or  diminish  jurisdiction  of  the 
subject-matter.  It  means  that  whenever 
jurisdiction  of  the  subject-matter  is  present, 
service  on  the  agent  shall  give  jurisdiction 
of  the  person. 

The  line  of  division  between  this  case  on 
the  one  side  and  Simon  v.  Southern  K.  Co.  on 
the  other  is,  therefore,  a  clear  one.  It  was 
marked  with  discrimination  in  the  opinion  of 
Judge  Learned  Hand,  sitting  in  the  United 
States  District  Court  for  the  Southern  Dis- 
trict of  New  York  in  a  case  against  this  same 
defendant  (Smolik  v.  Philadelphia,  etc.  Coal, 
etc.  Co.  222  Fed.  148).  The  distinction  is  be- 
tween a  true  consent  and  an  imputed  or  im- 
plied consent,  between  a  fact  and  a  fiction. 
The  defendant  in  Simon  v.  Southern  R.  Co. 
had  never  consented  to  be  bound  by  service  on 
a  public  officer.  "Actually  it  might  have  re- 
fused to  appoint,  and  yet  its  refusal  would 
make  no  difference*'  (Hand,  J.,  in  Smolik  v. 
Philadelphia,  etc.  Coal,  etc.  Co.  supra).  If 
consent  is  withheld,  but  the  privilege  of  do- 
ing business  is  exercised,  the  courts  must  say 
to  what  extent  the  corporation  shall  be 
charged  with  the  same  consequences  as  if  it 
had  consented.  In  marking  the  limits  of  this 
estopped,  they  are  not  construing  a  contract, 
but  defining  a  duty  imposed  and  implied  by 
law  irrespective  of  contract.  Two  views  are 
conceivable.  On  the  one  hand,  we  may  say 
that  the  estoppel  extends  to  causes  of  action 
of  every  nature,  to  causes  of  action  which 
would  have  arisen  even  though  the  corpora- 
tion had  never  gone  beyond  the  state  of  its 
domicile.  On  the  other  hand,  we  may  say 
that  the  estoppel  should  be  limited  to  causes 
cf  action  which  owe  their  origin  to  the  trans- 
A'iion  of  business  in  defiance  of  the  statutory 
restrictions.    It  is  this  latter  and  narrower 


[438]  view  of  the  limits  of  the  estoppel  which 
has  prevailed.  A  very  different  problem  is 
the  one  before  us.  The  statute  is  different; 
the  conduct  of  the  corporation  subject  to  it  is 
different.  The  statute  makes  no  provision  for 
service  on  a  public  officer  if  a  designation  is 
not  filed;  the  corporation  may  withhold  its 
stipulation  and  carry  on  business  legally;  all 
that  it  forfeits  is  the  right  to  enforce  its  con- 
tracts in  our  courts.  In  return  for  that 
privilege,  it  has  made  a  voluntary  appoint- 
ment of  an  agent  selected  by  itself.  We  are 
not  imposing  or  implying  a  legal  duty.  We 
are  construing  a  contract. 

When  the  nature  of  the  problem  is  thus  de- 
fined, the  answer  is  no  longer  doubtful.  The 
service  of  the  summons  on  the  defendant's 
designated  agent  had,  we  think,  the  same 
effect  as  if  it  had  been  made  on  the  defend- 
ant's president  (Code  Civ.  Pro.  §  432).  The 
purpose  of  the  stipulation  was  to  insure  the 
presence  in  this  state  of  some  one  with  au- 
thority equal  to  the  president's  in  respect  of 
the  service  of  process.  It  is  true  that  even 
the  president  of  a  foreign  corporation  may  be 
here  without  bringing  the  corporation  itself 
within  this  jurisdiction.  He  must  be  here 
"officially,  representing  the  corporation  in  its 
business"  (Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  23  S.  Ot.  728,  47  U.  S. 
(L.  ed.)  1113;  Kendall  v.  American  Auto- 
matic Loom  Co.  198  U.  S.  477,  26  S.  Ot.  768, 
49  U.  S.  (L.  ed.)  1133;  Ooldey  v.  Morning 
News,  166  U.  8.  518,  15  S.  Ct.  659,  39  U.  8. 
(L.  ed.)  517).  To  give  judgment  in  violation 
of  that  rule  is  to  condemn  the  corporation  un- 
heard, and  to  ignore  the  essentials  of  due  pro- 
cess of  law.  Dicta  to  the  contrary  in  Grant  v. 
Cananea  Oonsol.  Copper  Co.  189  N.  Y.  241,  82 
N.  £.  191,  must  yield  to  the  later  decision  in 
Riverside,  etc.  Cotton  Mills  v.  Menefee,  237 
U.  S.  189,  192,  35  S.  Ct.  579,  59  U.  8.  (L.  ed.) 
910.  But  when  a  foreign  corporation  is  en- 
gaged in  business  in  New  York  and  is  here 
represented  by  an  officer,  he  is  its  agent  to  ac- 
cept service  though  the  cause  of  action  has  no 
relation  to  the  business  here  transacted.  That 
was  held  in  Barrow  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  (L.  ed.) 
064.  The  same  reasoning  that  sustains  the 
service  of  process  on  the  president  or  resident 
officer,  irrespective  [439]  of  the  nature  of  the 
cause  of  action,  sustains  the  service  on  this 
agent.  Officer  and  agent  alike  are  in .  the 
service  of  a  corporation  engaged  in  business 
in  this  state.  Their  presence  in  that  service 
has  brought  the  corporation  within  our  juris- 
diction; and  in  coming  here,  it  has  become 
subject  to  the  rule  that  transitory  causes  of 
action  are  enforceable  wherever  the  defend- 
ant may  be  found.  That  was  the  ruling  of 
the  Supreme  Court  of  Massachusetts  in  the 
construction  of  a  statute  similar  to  our  own 
(Johnston  v.  Trade  Ins.  Co.  132  Mass.  432; 
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Wilson  V.  Martin-Wilson  Automatic  F.  Alarm 
Co.  149  Mass.  24,  27,  20  N.  E.  318 ) .  That  also 
was  the  ruling  of  the  Supreme  Court  of 
Georgia  (Reeves  v.  Southern  R.  Co.  121  Ga. 
561,  2  Ann.  Cas.  207,  49  S.  E.  674,  70 
L.R.A.  513;  Hawkins  v.  Fidelity,  etc.  Co. 
123  Ga.  722,  51  S.  E.  724,  overruling  Bawk- 
night  V.  Liverpool,  etc.  Ins.  Co.  55  Ga.  194). 
We  think  there  is  nothing  to  the  contrary 
either  in  the  decisions  of  the  Supreme  Court 
of  the  nation  or  in  the  guaranty  of  due  pro- 
cess under  the  Federal  Constitution. 

The  order  should  be  reversed,  with  costs  in 
all  courts,  and  the  question  certified  answered 
in  the  negative. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Seabury,  and  Pound,  JJ.,  concur. 

Order  reversed. 


NOTE. 

Bisbt  to  Sevre  Prooess  on  Pvblio  Of- 
fiolal  or  Designated  Agent  of  For- 
eisn  Corporation  in  Action  Arioins 
Ont  of  Transaction  in  Another  State. 

Service  on  Designated  Agent: 

Majority  Rule,  392. 

Minority  Rule,  395. 

Effect   of    Withdrawal   of    Designation, 
397. 
Service  on  Public  Official,  397« 


Service  an  Designated  Agent. 

Majority  Rulb. 

It  is  generally  conceded  that  a  state  may 
require  a  foreign  corporation  to  submit  to 
certain  terms  as  a  condition  precedent  to  its 
carrying  on  business  in  the  state.  Among 
those  terms  may  be  the  designation  of  an 
agent  to  receive  service  of  process  in  suits 
brought  in  the  courts  of  that  state.  Thus  it 
was  said  in  People  v.  Philadelphia  F.  Assoc. 
02  N.  y.  311,  44  Am.  Rep.  3«0:  "Foreign 
corporations,  artificial  beings,  the  product  of 
a  law  not  our  own,  have  no  constitutional 
right  to  pass  their  own  borders  and  come 
into  ours.  The  Federal  Constitution  has 
neither  granted  nor  secured  any  such  right. 
We  may  exclude  absolutely,  and  in  that  power 
is  involved  the  right  to  admit  upon  such  con- 
ditions as  we  please.  .  .  .  While  they 
stand  at  the  door  bargaining  for  the  right  to 
come  within,  they  may  decline  to  come,  but 
cannot  question  our  conditions  if  they  do." 

A  question,  however,  arises  in  the  con- 
struction of  the  provisions  of  the  respective 
statutes  dealing  with  the  designation  of  such 
on  agent,  as  to  the  validity  of  the  service  on 
him  of  process  in  actions  arising  out  of  the 
transactions  in  another  state.    The  statutes 


are  with  few  exceptions  silent  as  to  whether 
service  on  the  designated  agent  of  a  foreign 
corporation  may  be  made  where  the  cause^ 
of  action  accrues  without  the  state.  The- 
weight  of  authority  is  in  favor  of  a  broad 
construction  of  the  statute  so  as  to  include  all 
actions,  wherever  arising.  Mooney  v.  Buford 
etc.  Mfg.  Co.  72  Fed.  32,  34  U.  S.  App.  681,. 
18  C.  C.  A.  421;  Smith  v.  Empire  State-Idaho- 
Min.  etc.  Co.  127  Fed.  462;  Smolik  v.  Phila- 
delphia, etc.  Coal,  etc.  Co.  222  Fed.  148; 
Loomis  V.  Federal  Union  Surety  Co.  163  IIU 
App.  621 ;  State  v.  North  American  Land,  etc- 
Co.  106  La.  621,  31  So.  172,  87  Am.  St.  Rep. 
309;  Johnston  v.  Trade  Ins.  Co.  132  Mass. 
432;  State  v.  Grimm,  239  Mo.  135,  143  S.  W. 
483 ;  Gold  Issue  Min.  etc.  Co.  v.  Pennsylvania 
F.  Ins.  Co.  267  Mo.  524,  184  S.  W.  999;  Groel 
V.  United  Electric  Co.  69  N.  J.  Eq.  397,  60 
Atl.  822;  Cunningham  v.  Klamath  Lake  R.. 
Co.  64  Ore.  13,  101  Pac.  213,  1099;  Patton  v. 
Continental  Casualty  Co.  119  Tenn.  364,  10-t 
S.  W.  305;  Owen  v.  Appalachian  Powder  Co 
(W.  Va.)  89  S.  E.  262.  And  see  the  reported 
case.  See  also  Barrow  Steamship  Co.  v^ 
Kane,  170  U.  S.  100,  18  S.  Ct  526,  42  U.  S. 
(L.  ed.)  964;  Denver,  etc.  R.  Co.  v.  Roller^ 
100  Fed.  738,  41  C.  C.  A.  22,  49  L.R.A.  77. 

In  Patton  v.  Continental  Casualty  Co.  11^ 
Tenn.  364,  104  S.  W.  305,  the  action  wa» 
brought  by  the  beneficiary  of  an  insurance- 
policy  to  collect  the  amount  of  the  insurance- 
against  a  foreign  corporation,  the  policy  hav- 
ing been  written  in  another  state.  The  de- 
fendant contested  the  jurisdiction  of  the  court 
on  the  ground  that  the  service  of  process  on» 
the  insurance  commissioner  was  ineffective  to 
confer  jurisdiction  in  an  action  originating  in: 
another  state.  In  affirming  a  judgment  for 
the  plaintiff,  it  was  said:  "Referring  to  our 
statutes  which  bear  specially  upon  the  matter 
in  hand,  it  is  provided,  in  the  requisites  for 
obtaining  the  right  to  do  business  in  this 
state  by  a  foreign  insurance  company,  among' 
other  things,  that  *it  shall  satisfy  the  insur- 
ance commissioner  that  it  is  fully  and  legally- 
organized  under  the  laws  of  its  state  or 
government  to  do  the  business  it  proposes  to 
transact.  ...  It  shall,  by  duly  executed 
instrument  filed  in  his  office,  constitute  and 
appoint  the  insurance  commissioner,  or  his. 
successor,  its  true  and  lawful  attorney,  upon 
whom  all  lawful  processes  in  any  action  or 
legal  proceeding  against  it  may  be  served,  and 
therein  shall  agree  that  any  lawful  process, 
against  it,  which  may  be  served  upon  its  said 
attorney,  shall  be  of  the  same  force  and  va- 
lidity as  if  served  on  the  company,  and  that 
the  authority  thereof  shall  continue  in  force, 
irrevocably,  as  long  as  any  liability  of  the 
company  remains  outstanding  in  this  state. 
Any  process  issued  by  any  court  of  record  in 
this  state,  and  served  upon  such  commissioner 
by  the  proper  officer  of  the  county  in  whicb 
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«aid  commissioner  may  have  his  office,  shall 
be  deemed  a  sufficient  process  on  said  com- 
pany, and  it  is  hereby  made  the  duty  of  the 
insurance  commissioner,  promptly,  after  such 
service  of  process  by  any  claimant,  to  for- 
ward, by  registered  mail,  ka  exact  copy  of 
such  notice  to  the  company.'  Shannon's  Code, 
section  3292,  subsecs.  2,  3."  In  deciding  that 
the  statute  is  not  limited  as  to  the  kinds  of 
suits  which  may  be  brought,  the  court  said: 
**  The  question  of  jurisdiction  is  not  depend- 
ent on  the  cause  of  action  arising  within  the 
state  or  nation  in  whose  courts  redress  is 
sought,  nor  upon  the  plaintiff's  being  a  citizen 
or  resident  thereof,  unless,  indeed,  some  stat- 
ute makes  that  question  material  and  con- 
trolling. Therefore,  if  a  foreign  corporation 
has  placed  itself  in  a  position  where  process 
issued  by  the  courts  of  a  state  or  nation  can 
be  lawfully  served  upon  it,  and  such  service 
is  niadtf  within  the  territorial  limits  of  the 
state  or  nation,  its  courts  are  competent  to 
proceed,  though  the  cause  of  action  did  not 
arise  within  its  limits,  unless  its  constitution 
or  statutes  prohibit,  or,  at  least,  do  not  sus- 
tain, such  proceeding.  Process  having  been 
regularly  served  upon  a  foreign  corporation, 
it  cannot,  any  more  than  when  the  defendant 
is  a  nonresident  natural  person,  defeat  the 
action  on  the  ground  either  that  the  plaintiff 
is  a  nonresident,  or  that  his  cause  of  action 
depends  on  a  transaction  occurring  in  another 
state  or  country;  and  this  rule  is  equally 
applicable,  whether  the  action  is  for  a  tort 
committed,  or  a  contract  entered  into,  beyond 
the  jurisdiction.'  .  .  .  Special  remark  is 
made  by  counsel  for  the  defendant  upon  the 
language  in  subsection  3,  'that  the  authority 
thereof  shall  continue  in  force  irrevocably,  as 
long  as -any  liability  of  the  company  remains 
outstanding  in  this  state.'  It  is  argued  from 
this  provision  that  it  was  intended  to  limit 
the  liability  of  the  insurance  company  to 
suit  on  contracts  or  obligations  arising  within 
this  state.  We  do  not  think  this  construc- 
tion is  sound.  It  is  true  that  under  this  pro- 
vision the  insurance  company,  if  it  had  no 
obligations  outstanding  in  this  state,  might 
revoke  the  power  of  the  insurance  commis- 
sioner; but  so  long  as  the  authority  remains 
imrevoked  the  insurance  commissioner  stands 
•48  the  representative  of  the  insurance  com- 
pany for  the  purpose  of  serving  process  on 
^I  rights  of  action  on  which  the  company  is 
Amenable  to  suit." 

In  Smolik  v.  Philadelphia,  etc.  Coal,  etc. 
Co.  222  Fed.  148,  the  defendant  moved  to  set 
aside  the  service  of  process  on  an  agent 
designated  by  it  to  accept  service,  under  the 
New  York  statute.  The  court  drew  a  dis- 
tinction between  the  service  of  process  on 
41  designated  agent  of  a  foreign  corpora- 
tion and  service  on  the  secretary  of  state 
in  case  of  the  failure  of  a  foreign  corpo- 


ration  to  appoint  an  agent  on  whom  process 
may  be  served  (see  infra  the  subdivision 
Service  on  Public  Official)  and  said:  "The 
defendant  here  argues  that  the  terms  of 
such  an  implied  consent  cannot  be  sup- 
posed to  be  other  than  those  which  the 
state  statute  attempts  to  exact,  and  that  if 
the  implied  consent  is  to  be  limited,  as  has 
now  been  indubitably  done,  the  express  con- 
sent must  be  limited  in  exactly  the  same  way. 
Were  this  not  true,  the  defendant  urges,  an 
outlaw  who  refused  to  obey  the  laws  of  the 
state  would  be  in  better  position  than  a  corpo- 
ration which  chooses  to  conform.  The  theory 
of  implied  consent  dialectically  requires  the 
same  limitations  to  be  imposed  upon  express 
consents,  at  least  in  the  absence  of  some  ex- 
plicit language  to  the  contrary  in  the  state 
statute.  The  plaintiffs,  on  the  other  hand, 
urge  that  the  express  consent  of  a  foreign 
corporation  to  the  service  of  process  upon  its 
agent  (section  16,  General  Corporation  Law; 
section  432,  Code  of  Civil  Procedure)  must 
be  interpreted  in  the  light  of  the  statutes  of 
the  state,  giving  jurisdiction  to  its  own 
courts,  and  that  in  the  cases  at  bar  residents 
of  New  York  may,  under  the  New  York  Code, 
section  1780,  sue  foreign  corporations  upon 
any  cause  of  action  whatever.  While,  of 
course,  the  jurisdiction  of  this  court  over  the 
subject-matter  of  suits  depends  altogether 
upon  federal  statutes,  the  question  now  is  of 
personal  jurisdiction,  and  that  depends  upon 
the  interpretation  of  the  consent  actually 
given,  an  interpretation  determined  altogeth- 
er by  the  intent  of  the  state  statutes.  That 
intent  being  determined,  there  is  no  constitu- 
tional objection  to  a  state's  exacting  a  con- 
sent from  foreign-  corporations  to  any  juris- 
diction which  it  may  please,  as  a  condition  of 
doing  business.  Intent  and  power  uniting  in 
the  sections  in  question,  how  is  it  possible  to 
confine  the  provision  to  actions  arising  from 
business  done  within  the  state?  These  two 
arguments,  treated  as  mere  bits  of  dialectic, 
lead  to  opposite  results,  each  by  unquestion- 
able deduction,  so  far  as  I  can  see.  One  must 
be  vicious,  and  the  vice  arises  I  think  from 
confounding  a  legal  fiction  with  a  statement 
of  fact.  When  it  is  said  that  a  foreign  corpo- 
ration will  be  taken  to  have  consented  to  the 
appointment  of  an  agent  to  accept  service, 
the  court  does  not  mean  that  as  a  fact  it  has 
consented  at  all,  because  the  corporation  does 
not  in  fact  consent;  but  the  court,  for  pur- 
poses of  justice,  treats  it  as  if  it  had.  It  is 
true  that  the  consequences  so  imputed  to  it  lie 
within  its  own  control,  since  it  need  not  do 
business  within  the  state,  but  that  is  not 
equivalent  to  a  consent;  actually  it  might 
have  refused  to  appoint,  and  yet  its  refusal 
would  make  no  difference.  The  court,  in  the 
interests  of  justice,  imputes  results  to  the 
voluntary  act  of  doing  business  within  the 
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foreign  state,  quite  independently  of  any  in- 
tent. The  limits  of  that  consent  are  as  inde- 
pendent of  any  actual  intent  as  the  consent 
itself.  Being  a  mere  creature  of  justice  it 
will  have  such  consent  only  as  justice  re- 
quires; hence  it  may  be  limited,  as  it  has 
been  limited  in  Simon  v.  Southern  R.  Co. 
[236  U.  S.  115,  35  S.  Ct.  255,  59  U.  S.  (L. 
ed.)  492],  and  Old  Wayne  Mut.  L.  Assoc.  Co. 
V.  McDonough  [204  U.  S.  8,  27  S.  Ct.  236,  51 
U.  S.  (L.  ed.)  345].  The  actual  consent  in 
the  cases  at  bar  has  no  such  latitudinariau 
possibilities;  it  must  be  measured  by  the 
proper  meaning  to  be  attributed  to  the  words 
used,  and,  where  that  meaning  calls  for  wide 
application,  such  must  be  given.  There  is  no 
reason  that  I  can  see  for  imposing  any  limi- 
tation upon  the  effect  of  section  1780  of  the 
New  York  Code,  and  as  a  result  I  find  that 
the  consents  covered  such  actions  as  these. 
This  does  not,  of  course,  touch  the  question  of 
the  jurisdiction  of  this  court  over  the  subjec- 
matter  in  either  case." 

In  Loomis  v.  Federal  Union  Surety  Co.  163 
HI.  App.  621,  process  was  served  on  the 
statutory  agent  of  the  defendant  corporation, 
in  an  action  arising  without  the  state.  The 
statute  which  governed  actions  against  for- 
eign corporations  was  as  follows:  ''Foreign 
corporations,  and  the  officers  and  agents 
thereof  doing  business  in  this  state,  shall  be 
subjected  to  all  the  liabilities,  restrictions 
and  duties  that  are  or  may  be  imposed  upon 
corporations  of  like  character  organized  under 
the  general  laws  of  this  state,  and  shall  have 
no  other  or  greater  powers."  The  court  said : 
"Defendants  in  error  ask  this  court  to  con- 
strue these  sections  of  the  statute  to  mean 
that  unless  the  contract  was  made  within 
the  state  of  Illinois  and  was  to  be  performed 
in  the  state  of  Illinois,  the  sections  of  the 
statute  above  set  forth  do  not  apply,  but  we 
are  unable  to  see  any  reason  for  or  upon  what 
theory  this  court  can  construe  the  statute  in 
this  way.  There  certainly  is  nothing  in  the 
statute  that  would  indicate  that  any  such 
limitations  could  be  put  upon  it  and  where 
the  reading  of  the  statute  is  plain  and  the 
language  unambiguous  then  it  is  unnecessary 
for  a  court  to  construe  it ;  but  the  court  is  re- 
quired to  follow  the  statute  and  enforce  it  as 
it  is  written.  .  .  .  The  section  of  the 
statute  which  requires  the  appointment  of  a 
legal  representative  of  the  defendant  com- 
panies in  the  state  of  Illinois  does  not  use 
any  language  which  will  bear  the  construc- 
tion attempted  to  be  placed  upon  the  statute 
by  the  defendant  corporations,  and  it  is  very 
evident  that  the  legislature  did  not  so  intend 
it.  These  defendants  are  authorized  to  do 
business  in  the  state  of  Illinois  and  their  ap- 
pearance here  for  that  purpose  does  not  limit 
them  as  to  the  nature  of  the  business  thev 
shall  perform  in  relation  to  their  operations, 
and  it  must  be  held  that  by  reason  of  the 


license  granting  them  permission  to  do  busi- 
ness within  the  state,  they  did,  for  all  pur- 
poses for  which  they  entered  the  state,  become 
citizens  thereof  and  that  must  be  held  to  in- 
clude the  right  to  sue  or  to  be  sued.  It  was 
the  evident  purpose  of  the  legislature  in. 
making  these  provisions  relating  to  foreign 
corporations  that  they  should  be  brought* 
within  the  jurisdiction  of  the  courts  of  the- 
state  of  Illinois  to  the  same  extent  and  for 
the  same  purposes  as  corporations  which  were 
resident  in  the  state." 

In  State  v.  North  American  Land,  etc.  Co* 
106  La.  621,  31  So.  172,  87  Am.  St.  Rep.  309, 
the  plaintiff,  a  stockholder,  sought  to  enforce 
her  rights  against  the  defendant  corporation 
by  a  writ  of  mandamus.  The  defendant  con- 
tended that  the  service  of  process  on  its  desig- 
nated agent  did  not  give  the  court  jurisdic- 
tion over  causes  of  action  accruing  without 
the  state.  In  making  peremptory  the  alterna- 
tive writ  of  mandamus  issued  in  this  case,  it 
was  said:  ''The  plea  to  jurisdiction  is  based 
on  the  proposition  that  the  constitutional  and 
statutory  law  .  .  .  was  intended  to  con- 
fer upon  the  state  courts  jurisdiction  only  ia 
suits  brought  by  citizens  of  Louisiana  against 
foreign  corporations  engaged  in  business  here 
upon  contracts  entered  into  or  causes  of 
action  arising  in  this  state,  and  that  service 
of  process  on  the  agents  of  such  corporations, 
designated  in  compliance  with  that  law, 
should  not  be  held  to  confer  jurisdiction  in 
other  suits,  and  without  regard  to  the  citizen- 
ship of  the  plaintiffs  or  the  subject-matter  or 
place  of  origin  of  the  controversies.  Proceed- 
ing to  the  consideration  of  this  proposition^ 
we  find  nothing  in  the  law  in  question  to  war- 
rant the  conclusion  that  it  was  the  intention 
to  discriminate  in  favor  of  the  citizens  of 
Louisiana  in  the  matter  of  bringing  suits 
against  foreign  corporations,  the  discrimina- 
tion made  by  the  second  section  of  the  stat- 
ute relating  only  to  the  place  of  origin  of 
the  right  or  cause  of  action,  and  operating 
as  favorably  to  citizens  of  other  states  and 
countries  as  to  citizens  of  this  state.  If, 
therefore,  the  present  action  would  lie  in 
favor  of  a  citizen  of  Louisiana,  it  will  lie  in 
favor  of  the  non-resident  relator;  and  all  the 
more  is  this  true  if  the  relator  is  a  citizen  of 
the  state  of  Kansas,  since  the  Constitution 
of  the  United  States  in  such  case  secures  to 
him,  in  Louisiana,  all  the  rights,  privileges 
and  immunities  which  the  state  of  Louisiana 
accords  to  her  own  citizens.  Nor  do  we  find 
anything  in  that  law  whereby  the  jurisdic- 
tion acquired  by  service  of  process  upon  an 
agent  authorized  by  a  foreign  corporation  to 
receive  the  same  is  limited  to  any  particular 
class  of  cases." 

In  Johnston  v.  Trade  Ins.  Co.  132  Mass. 
432,  the  action  was  brought  on  a  policy  of  In- 
surance issued  in  Pennsylvania  by  a  nonresi- 
dent plaintiff   against   a   foreign   insurance 
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corporation,  Beirice  haviiig  been  made  on  the 
insurance  oommlssioner   in  accordance  with 
proyisionB  of  the  statute.    The  defendant  con- 
tended that  "the  court  will  not^  in  the  ab- 
sence of  express  statute  authority,  entertain 
jurisdiction    of    an    action    between    a   non- 
resident  plaintiff   and   a    foreign    insurance 
company  doing  business  in  this  state,  upon 
a  contract  made  out  of  the  state  and  insur- 
ing property  in  another  state,  where  no  at- 
tachment has  been  made,  and  no  service  had 
except   upon    the    insurance    oommissioner." 
In  denying  the  defendant's  contention,   the 
court    said:      "The    only    question    here    is, 
whether  the  law  and  practice  of  our  courts, 
which  enable  a  nonresident  to  sue,  upon  a 
debt  contracted  elsewhere,  another  nonresi- 
dent who  may  be  found  here,  and  on  whom 
summons  has  been  actually  served,  applies  to 
this  case.    In  other  words,  having  summoned 
the  defendant,  a  foreign  insurance  company, 
according  to  the  provisions  of  the  statute, 
will  this  court  decline  to  take  jurisdiction 
of  an  action  to  recover  a  sum  of  money  al< 
leged  to  be  due  the  plaintiff,  because  the 
plamtiff  is  not  a  resident  of  this  state,  and 
the  contract  was  made,  and  the  property  to 
which  it  relates  is  situated,  in  another  state? 
It  is  true  the  statute  does  not  in  express 
terms  provide  for  the  maintenance  of  such 
an  action;  nor  does  it  prohibit  its  mainte- 
nance.   The  statute  was  not  framed  for  that 
purpose;  its  object  is  simply  to  provide  for 
serving  upon  such  companies  'all  lawful  pro- 
cesses in  any  action  or  proceeding*  against 
them.     The  words  'all   lawful   processes  in 
any  action  or  proceeding'  must  be  held  to 
include  all  actions  which  might  lawfully  be 
brought  against  a  company   thus  having  a 
domicil  of  business  of  this  commonwealth." 
Compare   Smith  v.  Mutual  L.  Ins.   Co.    14 
Allen  (Mass.)  336. 

It  was  said  in  Groel  v.  United  Electric  Go. 
69  N.  J.  Eq.  397,  60  Aa  822:  "To  return 
to  the  exact  contention  under  this  head,*  it 
is  that  in  the  application  to  be  admitted  to 
do  business  it  specified  'the  business  in  which 
the  said  company  is  engaged,  and  in  which 
it  proposes  to  engage  in  the  state  of  New 
Jersey,  is  the  manufacture  and  sale  of  gas, 
gas  works  and  gas  apparatus.'  It  insists  that 
the  business  out  of  which  this  cause  of  ac- 
tion arose  was  not  within  that  specified,  and 
hence  the  corporation  could  not  be  effectually 
reached  by  process  served  on  the  designated 
agent.  To  hold  that  the  agency  created  in 
accordance  with  the  statute  is  only  serva- 
able  for  causes  of  action  arising  out  of  the 
business  which  the  corporation  specified  that 
it  intended  to  transact  is  to  limit  the  act  by 
construction  and  implication.  This  would 
be  contrary  to  its  reason  and  spirit,  and 
should  not  be  done.  The  defendant  company 
came  here  and  obtained  a  license  and  did 


business.  It  appointed  an  agent.  So  long 
as  it  is  proper  to  hold  that  agency  continues, 
I  think  it  is  servable  for  any  cause  of  action 
which  arose  here  while  the  company  was  here 
transacting  business.  The  cause  of  action 
in  question  was  such." 

In  Owen  v.  Appalachian  Power  Co.  (W. 
Va.)  89  S.  E.  262,  the  action  was  brought 
against  a  foreign  corporation  for  personal  in- 
juries sustained  by  the  plaintiff  in  another 
state.  It  was  held  that  by  virtue  of  the  stat- 
ute (section  241a,  chap.  54),  jurisdictipn 
was  conferred  on  the  court  by  the  service  of 
process  on  the  state  auditor,  as  by  the  pro- 
visions of  the  aforementioned  statute  the 
state  auditor  is  constituted  the  attorney  in 
fact  for  every  foreign  corporation  doing  busi- 
ness in  this  state  and  is  authorized  to  accept 
service  of  process  for  such  corporations. 

MlKOBTFT  RtJUS. 

In  Wisconsin  the  statute  specifically  limits 
the  right  to  make  service  on  the  statutory 
agent  of   a   foreign   corporation  to   actions 
based  on  transactions  within  that  jurisdic* 
tion.     In  Paulus  v.  Hart-Parr  Co.  136  Wis. 
601,  118  N.  W.  248,  it  was  held  that,  not- 
withstanding the  statute  which  provides  in 
effect  that  in  an  action  against  a  foreign  cor- 
poration  service  on    the   secretary   of   state 
may  be  had  only  when  the  cause  of  action 
arises  out  of  business  transacted  within  the 
state  or   when  the  defendant  has  property 
therein,  an  action  on  a  contract  which  was 
made  in  another  state,  a  considerable  part 
of  which  was  to  be  transacted  in  the  state, 
was  within  the  contemplation  of  the  statute 
and  service  on  the  statutory  official  was  bind- 
ing on  the  corporation.    The  court  said:    "In 
complying  with  sec.  1770b  the  defendant  cer- 
tified that  the  nature  of  the  business  to  be 
transacted  in  Wisconsin  was  the  sale  of  gaso- 
line engines  and  machinery,  and  filed  with 
the  secretary  of  state,  in   compliance  with 
sec.  1770b,  the  appointment  of  the  secretary 
of  state  and  his  assistant  and  their  succes- 
sors in  office  as  its  attorneys,  upon  whom  all 
summons,   notices,  pleadings,   and  processes, 
in   any   action    or   proceeding   against   such 
corporation,  should  be  served;   and  by  said 
appointment    it    agreed    that    such    service 
should  be  of  the  same  legal  force  and  effect 
and  validity  as  if  served  upon  the  defendant, 
and  that  such  appointment  should  continue 
in  force  and  effect  as  long  as  any  liability 
remained  outstanding  against  it  in  the  state 
of  Wisconsin.    This  appointment  was  strictly 
in  compliance  wth  the  statute  and  authorized 
the  service  of  the  summons  upon  the  assistant 
secretary  of  state,  provided  the  cause  of  ac- 
tion upon  which  suit  was  brought  arose  out 
of  a  business  transaction  in  Wisconsin.    True, 
the  order  for  the  machinery  was  noade  and 
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accepted  in  the  state  of  Iowa,  but  the  machin- 
ery was  delivered  and  received  by  plaintiff 
in  Wisconsin,  payment  made  there^  test  of 
machinery  made  there,  contract  rescinded  on 
account  of  failure  to  comply  with  warranty, 
and  property  returned  to  the  agents  of  defend- 
ant at  Bloomer,  Wisconsin,  because  not  in 
compliance  with  warranty.  Even  if  the  con- 
tract for  the  purchase  of  the  machinery  was 
an  Iowa  contract,  which  we  do  not  decide, 
still  the  whole  transaction  resulting  in  the 
cause  of  action  clearly  shows  that  at  least  a 
considerable  part  of  the  business  out  of  which 
the  cause  of  action  arose  was  transacted  in 
Wisconsin.  Counsel  for  respondent  insists 
that  the  statutes  referred  to  respecting  serv- 
ice upon  the  secretary  of  state  or  his  as- 
sistant relate  to  'state  business'  and  not 
to  interstate  business.  But  we  cannot  think 
the  legislature  intended  to  exclude  a  business 
transaction  within  the  state  because  it  grew 
out  of  a  contract  made  beyond  the  state  for 
the  shipment  of  property  into  the  state,  even 
though  such  contract  involved  interstate  busi- 
ness, li  being  established  that  part  of  the 
business  out  of  which  the  cause  of  action 
arose  was  transacted  within  this  state  and 
before  defendant's  license  was  revoked,  it 
necessarily  follows,  upon  well-settled  princi- 
ples, that  the  service  upon  the  assistant  sec- 
retary of  state  was  sufficient." 

In  a  few  jurisdictions  a  statute  which  does 
not  specifically  limit  the  right  to  obtain  serv- 
ice on  the  statutory  agent  of  a  foreign  cor- 
poration to  actions  based  on  transactions 
arising  within  the  state  is  construed  as  being 
thus  limited.  Thus  in  Olson  v.  Buffalo 
Hump  Min.  Co.  130  Fed.  1017,  the  court 
in  interpreting  the  Washington  statute  re- 
quiring a  foreign  corporation  to  have  a 
resident  agent  authorized  "to  accept  service 
of  process  in  any  action  or  suit  pertain- 
ing to  the  property,  business  or  transac- 
tions of  such  corporation  within  this  state 
in  which  such  corporation  may  be  a  party," 
said:  "The  laws  of  this  state  do  not  as- 
sume arbitrarily  to  compel  all  foreign  cor- 
porations doing  business  within  the  state  to 
submit  for  adjudication  in  its  courts  any 
and  all  controversies  which  may  be  litigated, 
nor  exact  that  the  resident  agent  shall  be 
clothed  with  general  authority  to  bind  such 
corporation  by  acceptance  of  service  of  proc- 
ess in  any  and  all  actions  and  suits  in  which 
such  corporation  may  be  a  party.  The  re- 
quirements of  the  law  were  fulfilled  by  the  ap- 
pointment of  an  agent  residing  within  this 
state,  with  authority  to  receive  process 
against  the  defendant  in  any  action  or  suit 
pertaining  to  its  property,  business,  or  trans- 
actions within  this  state.  The  law  is  plain 
and  unambiguous  in  this  respect,  and  judicial 
construction  of  the  law  for  the  purpose  of  en- 
larging the   authority  of   an   agent  Is  not 


warranted.  .  .  .  According  to  what  I  deem 
to  be  the  only  true  construction  of  the  stat- 
ute, foreign  corporations  are  not  obliged  to 
confer  authority  upon  their  agents  within 
this  state  to  represent  them  in  litigation 
which  does  not  pertain  to  either  property  sit- 
uated within  this  state,  or  business  conducted 
or  carried  on  in  this  state,  or  transactions 
within  this  state;  and  that  an  agent  of  a  for- 
eign corporation  having  only  the  authority 
which  the  statute  requires  foreign  corpora- 
tions to  confer  is  not  a  representative  through 
whom  a  foreign  corporation  can  be  coerced 
to  submit  for  adjudication  in  any  other  con- 
troversy, and  that  the  cause  of  action  al- 
leged in  the  plaintiff's  complaint  in  this  case 
cannot  be  litigated  within  this  state  so  long 
as  the  'defendant  declines  to  waive  its  legal 
objections  to  the  jurisdiction  of  the  courts." 

In  Central  K.  etc.  Co.  v.  Carr,  7G  Ala.  38S, 
52  Am.  Rep.  339,  the  action  was  brought 
against  the  defendant^  a  foreign  corporation, 
for  injuries  sustained  by  the  plaintiff  in  the 
state  of  Ctoorgia,  where  the  defendant  corpo- 
ration was  organized.  Process  was  served  on 
an  agent  of  the  defendant  in  conformity  with 
the  statute.  The  court  in  declaring  the  serv- 
ice to  be  invalid  said:  "We  cannot  think  that 
it  was  the  intention  of  the  legislature,  in  any 
of  the  statutes  we  have  been  considering,  to 
allow  foreign  corporations  to  be  sued  in  this 
state,  except  on  causes  of  action  originating 
in  this  state,  or  on  contracts  entered  into 
in  reference  to  a  subject-matter  within  thia 
state.  To  hold  otherwise,  would  be  to  allow 
foreign  corporations  which  transact  business 
in  Alabama  to  be  drawn  into  our  courts,  for 
the  adjudication  of  every  contract  they  may 
make,  and  of  every  tort  and  wrong  they  may 
be  charged  with  committing,  even  in  the  state 
which  gave  them  being.  The  demurrer  to  the 
replication  ought  to  have  been  sustained,  and 
the  plea  to  the  jurisdiction  held  good." 

In  Sawyer  v.  North  American  £.  Ins.  Co. 
46  Vt.  697,  in  deciding  that  the  right  of  action 
against  a  foreign  corporation  after  the  latter 
appointed  an  agent  on  whom  service  may  be 
made  in  compliance  with  the  statute  was  lim- 
ited to  such  actions  only  as  accrued  within 
the  state,  the  court  said:  "A  statute  is  to  be 
construed  with  reference  to  the  old  law,  the 
mischief,  and  the  remedy.  When  this  statute 
was  passed,  the  old  law  permitted  the  agents 
of  any  insurance  company,  foreign  as  well  as 
domestic,  to  make  contracts  of  insurance  in 
this  state,  under  which,  causes  of  action 
would  accrue  to  the  people  of  the  state  within 
the  jurisdiction  of  the  state  courts.  The  mis- 
chief was,  that  the  jurisdiction  of  the  state 
courts  over  these  causes  of  action  would  be 
unavailing,  except  upon  voluntary  appear- 
ance, for  want  of  power  in  the  courts  to  com- 
pel appearance.     The  remedy  provided  was. 
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the  requiring  of  any  foreign  insurance  com- 
pany making  Buch  contract  to  keep  an  agent 
in  the  state,  on  whom  service  could  be  made. 
This  would  be  a  full  remedy  for  all  that  mis- 
chief, without  requiring  such  companies  to 
keep  an  agent  here  on  whom  any  process  for 
any  purpose  could  be  served.  There  could 
be  no  advantage  obtained  for  the  people  of 
the  state,  by  providing  means  to  give  the 
courts  of  the  state  jurisdiction  over  causes 
of  action  that  accrued  out  of  the  state  in 
favor  of  persons  not  citizens  of  the  state, 
against  a  corporation  existing  out  of  the 
state,  and  it  is  not  to  be  presumed  that  the 
legislature  intended  to  accomplish  that  pur- 
pose, unless  that  is  the  necessary  result  of 
the  enactment.  It  is  more  reasonable  to  sup- 
pose that  the  intention  was,  to  provide  a  meth- 
od for  obtaining  jurisdiction  over  a  defendant 
to  a  cause  of  action  that  the  courts  had 
jurisdiction  of  before,  than  that  it  was  to 
provide  means  for  obtaining  jurisdicticm  of 
a  cause  of  action  where  none  was  had  before, 
and  of  the  parties  also,  by  this  compulsory 
appointment  of  an  agent.  .  .  .  In  this  case, 
the  court  had  no  jurisdiction  over  the  cause 
of  action,  nor  over  the  plaintiff,  otherwise 
than  as  she  invoked  it,  nor  over  the  defendant, 
otherwise  than  by  service  upon  this  statu* 
tory  agent,  assuming  him  to  be  such.  This 
agoit,  for  the  reasons  stated,  is  considered  not 
to  have  been  required  by  the  statute,  nor  ap- 
pointed by  the  corporation,  for  the  purposes 
of  snch  service  of  process  in  favor  of  a  party 
not  a  resident,  on  a  cause  of  action  which  did 
not  accrue  here,  and  which  the  court  has 
no  jurisdiction  over ;  but  only  for  the  service 
of  process  upon  nonresident  corporations,  to 
enforce  causes  of  action  that  the  court  al- 
ready had  jurisdiction  of,  which  was  unavail- 
ing for  want  of  jurisdiction  of  the  defend- 
ant." See  also  Swedish-American  Nat.  Bank 
V.  Bleecker,  72  Minn.  383,  76  N.  W.  740,  71 
Am.  St  Rep.  492,  42  L.K.A.  283. 

Efveot  of  Witiidbaval  or  Dssbionation. 

Service  of  process  on  a  designated  agent 
of  a  foreign  corporation  in  an  action  arising 
out  of  a  transaction  in  another  state  is  in- 
effective to  confer  jurisdiction  where  the  cor- 
poration has  ceased  to  do  business  and  in 
good  faith  has  withdrawn  and  revoked  the 
power  of  the  agent  to  accept  service;  not- 
withstanding the  fact  that  it  has  taken  part 
on  a  few  separate  and  disconnected  transac- 
ions  after  its  withdrawal,  relating  to  the 
business  which  existed  before  the  withdraw- 
al. Hunter  v.  Mutual  Reserve  L.  Ins.  Co. 
218  U.  S.  573,  31  S.  Ct.  127,  54  U.  S.  (L.  ed.) 
1155,  30  L.R.A.(N.S.)  686,  affirming  184  N. 
Y.  136,  6  Ann.  Cas.  291,  76  N.  E.  1072,  30 
L.R.A.(N.S.)  677. 

In  Racine  Lumber,  etc  Co.  v.  G.  W.  White 
Lumber  Co.  190  111.  App.  102,  the  action  was 


between  two  foreign  corporations  and  arose 
out  of  a  transaction  in  another  state.  Serv- 
ice was  made  on  the  defendant's  designated 
agent,  after  the  agency  was  revoked  and  the 
defendant  had  ceased  to  do  business  in  that 
state.  It  was  held  that  no  jurisdiction  was 
obtained  as  the  contract  in  litigation  was  en- 
tered into  and  was  to  be  performed  outside 
of  the  state  and  between  nonresidents. 

So  it  was  said  in  Mutual  Reserve  Fund  L. 
Assoc.  V.  Boyer,  62  Kan.  31,  61  Pac.  387,  50 
L.R.A.  538,  that  "with  the  withdrawal  of  the 
insurance  company  from  this  state,  the  sub- 
ject-matter in  respect  to  which  the  power  was 
conferred,  to  wit,  the  business  here  trans- 
acted by  the  company,  terminated,"  and  that 
the  policy  sued  on  having  been  executed  out- 
side of  the  state,  service  on  the  statutory 
agent  after  the  defendant's  withdrawal  was 
of  no  effect.  To  the  same  effect  see  Williams 
V.  Mutual  Reserve  Fund  L.  Assoc.  145  N.  C. 
128,  13  Ann.  Cas.  51,  58  S.  E.  802.  See  also 
Groel  V.  United  Electric  Co.  59  N.  J.  Eq. 
397,  60  Atl.  822. 


Service  on  Public  OffioiaU 

The  right  to  obtain  jurisdiction  of  a  for- 
eign corporation  on  a  cause  of  action  arising 
in  another  state,  by  service  on  a  public  offici- 
al where  the  corporation  has  failed  to  appoint 
an  agent  in  accordance  with  the  requirements 
of  the  statute,  has  been  questioned  in  a  few 
decisions.  Thus  it  was  held  in  Simon  ▼. 
Southern  R.  Co.  236  U.  S.  115,  36  8.  Ct.  266, 
69  U.  S.  (L.  ed.)  492,  that  under  the  Louisi- 
ana statute  providing  in  substance  that  for- 
eign corporations  doing  business  in  that  state 
must  among  other  things  designate  an  agent 
on  whom  process  may  be  served,  and  that  in 
the  absence  of  such  a  designation  service  may 
be  made  on  the  secretary  of  state,  a  judgment 
obtained  in  the  state  of  Louisiana  in  an  ac- 
tion which  arose  in  Alabama  after  the  service 
of  process  on  the  assistant  secretary  of  state 
was  void.  The  court  said:  "Subject  to  ex- 
ceptions, not  material  here,  every  state  has 
the  undoubted  right  to  provide  for  service  of 
process  upon  any  foreign  corporation  doing 
business  therein;  to  require  such  companies 
to  name  agents  upon  whom  service  may  be 
made ;  and  also  to  provide  that  in  case  of  the 
company's  failure  to  appoint  such  agent,  serv- 
ice, in  proper  cases,  may  be  made  upon  an  offi- 
cer designated  by  law.  Mutual  Reserve  Fund 
L.  Ass'n  V.  Phelps,  190  U.  S.  147  [23  S.  Ct. 
707,  47  U.  S.  (L.  ed.)  987] ;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Spratley,  172  U.  S.  603  [19  S.  Ct. 
308,  43  U.  S.  (L.  ed.)  669].  But  this  power 
to  designate  by  statute  the  officer  upon  whom 
service  in  suits  against  foreign  corporations 
may  be  made  relates  to  business  and  transac- 
tions within  the  jurisdiction  of  the  state  en- 


3»8 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


acting  the  law.  OtherwiBe,  claivM  on 
contracts  wherever  made  and  suits  for  torts 
wherever  committed  might  by  virtue  of  such 
compulsory  statute  be  drawn  to  the  jurisdic- 
tion of  any  state  in  which  the  foreign  cor- 
poration might  at  any  time  be  carrying  on 
business.  The  manifest  inconvtoience  and 
hardship  arising  from  such  extra-territorial 
extension  of  jurisdiction,  by  virtue  of  the 
powers  to  make  such  compulsory  appoint- 
ments, could  not  defeat  the  power  if  in  law 
it  could  be  rightfully  exerted.  But  these 
possible  inconveniences  serve  to  emphasize 
the  importance  of  the  principle  laid  down 
in  Old  Wayne  Mut.  L.  Assoc,  v.  McDonough, 
204  U.  S.  22  [27  S.  Ct,  236,  51  U.  S.  (L.  ed.) 
345],  that  the  statutory  consent  of  a  foreign 
corporation  to  be  sued  does  not  extend  to 
causes  of  action  arising  in  other  states.  In 
that  case  the  Pennsylvania  statute,  as  a 
condition  of  their  doing  business  in  the  state, 
required  foreign  corporations  to  file  a  writ- 
ten stipulation  agreeing  'that  any  l^al  proc- 
ess affecting  the  company  served  on  the  in- 
surance commissioner  .  .  .  shall  have  the 
same  effect  as  if  served  personally  on  the 
company  within  this  state.'  The  Old  Wayne 
Mut.  L.  Assoc,  having  executed  and  delivered, 
in  Indiana,  a  policy  of  insurance  on  the  life 
of  a  citizen  of  Pennsylvania  was  sued  there- 
on in  Pennsylvania.  The  declaration  averred 
that  the  company  *has  been  doing  business 
in  the  state  of  Pennsylvania,  issuing  poli- 
cies of  life  insurance  to  numerous  and  diverse 
residents  of  said  county  (pid  state/  and  serv- 
ice was  made  on  the  commissioner  of  insur- 
ance. The  association  made  no  appearance 
and  a  judgment  by  default  was  entered 
against  it.  Thereafter  suit  on  the  judgment 
was  brought  in  Indiana.  The  plaintiff  there 
introduced  the  record  of  the  Pennsylvania 
proceedings  and  claimed  that,  under  the  full 
faith  and  credit  clause  of  the  Constitution, 
he  was  entitled  to  recover  thereon  in  the  Indi- 
ana court.  There  was  no  proof  as  to  the 
company  having  done  any  business  in  the 
state  of  Pennsylvania,  except  the  legal  pre- 
sumption arising  from  the  statements  in  the 
declaration  as  to  soliciting  insurance  in  that 
fitate.  This  court  said:  'But  even  if  it  be 
assumed  that  the  company  was  engaged  in 
some  business  in  Pennsylvania  at  the  time 
the  contract  in  question  was  made,  it  cannot 
be  held  that  the  company  agreed  that  service 
of  process  upon  the  insurance  commissioner 
of  that  commonwealth  would  alone  be  suffi- 
cient to  bring  it  into  court  in  respect  of  all 
business  transacted  by  it,  no  matter  where, 


with  or  for  tiie  benefit  of  citizens  of  Penn- 
sylvania. .  .  .  Conceding,  then,  that  by 
going  into  Pennsylvania,  withoat  first  com- 
plying with  its  statute,  the  defendant  associa- 
tion may  be  held  to  have  consented  to  the 
service  upon  the  insurance  commissioner  of 
process  in  a  suit  brought  against  it  there  in 
respect  of  business  transacted  by  it  in  that 
commonwealth,  such  assent  cannot  properly  be 
implied  where  it  affirmatively  appears,  as  it 
does  here,  that  the  business  was  not  transact- 
ed in  Pennsylvania.  ...  As  the  suit  in  the 
Pennsylvania  court  was  upon  a  contract  ex- 
ecuted in  Indiana;  as  the  personal  judgment 
in  that  court  against  the  Indiana  corporation 
was  only  upon  notice  to  the  insureuice  com- 
missioner, without  any  legal  notice  to  the 
defendant  association  and  without  its  hav- 
ing appeared  in  person,  or  by  attorney,  or 
by  agent  in  the  suit;  and  as  the  act  of  the 
Pennsylvania  court  in  rendering  the  judg- 
ment must  be  deemed  that  of  the  state  with- 
in the  meaning  of  the  fourteenth  amendment, 
we  hold  that  the  judgment  in  Pennsylvania 
was  not  entitled  to  the  faith  and  credit  which, 
by  the  Constitution,  is  required  to  be  given 
to  the  .  .  .  judicial  proceedings  of  the 
several  states,  and  was  void  as  wanting  in 
due  process  of  law.'  From  the  principle  an- 
nounced in  that  ease  it  follows  that  service 
under  the  Louisiana  statute  would  not  be 
effective  to  give  the  district  court  of  Orleans 
jurisdiction  over  a  defendant  as  to  a  cause 
of  action  arising  in  the  state  of  Alabama. 
The  service  on  the  Southern  Bailway,  even 
if  in  compliance  with  the  requirements  of 
Act  54,  was  not  that  kind  of  process  which 
could  give  the  court  jurisdiction  over  the 
person  of  the  defendant  for  a  cause  of  action 
arising  in  Alabama.  As  the  company  made 
no  appearance  the  default  judgment  was  void. 
Being  void  the  plaintiff  acquired  no  rights 
thereby  and  could  be  enjoined  by  a  federal 
court  from  attempting  to  enforce  what  is  a 
judgment  in  name  but  a  nullity  in  fact.  This 
conclusion  makes  it  necessary  to  consider 
whether  the  Southern  Railway  was  doing 
business  in  Louisiana.  It  also  makes  it  un- 
necessary to  consider  the  question  of  fact 
as  to  whether  the  judgment  was  void  because 
of  fraud  in  its  procurement."  To  the  same 
effect  see  Old  Wayne  Mut.  L.  Assoc,  v.  Mc- 
Donough, 204  U.  S.  8,  27  S.  Ct.  236,  51  U.  a 
(L.  ed.)  846.  See  also  Takacs  v.  Philadel- 
phia, etc.  Ry.  Co.  228  Fed.  728.  And  see 
Smolik  V.  Philadelphia,  etc.  Coal,  etc.  Co.  222 
Fed,  148,  quoted,  supra,  in  the  gnbdivision 
Service  on  Designated  Agent. 
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Sdiools  —  lialillity  of  Board  of  Edn- 
eation  —  Sxpulslon  of  PnplL 

To  support  a  judgment  imposing  a  penalty 
undeY  section  2900,  Gen.  St.  1013,  upon  a 
member  of  the  board  of  education  of  a  city 
for  having  voted  to  exclude  a  pupil  from  a 
public  school,  the  fiudings  must  show  tiiat 
the  vote  related  to  such  pupil  and  that  no 
sufficient  cause  existed  for  the  exclusion. 


In  this  case  the  findings  show  that  a  case 
of  smallpox  had  developed  in  the  public 
school  wherein  plaintiff  was  a  pupil;  that 
defendant,  a^  a  member  of  the  board  of  edu- 
cation, voted  for  a  resolution  requiring  the 
pupils  in  that  school  who  had  b^n  exposed 
to  the  contagion  to  be  vaccinated  and  in  de- 
fault thereof  to  be  excluded  from  attendance 
until  the  lapse  of  two  weeks;  and  that  was 
the  only  act  of  defendant  in  the  premises. 
But  since  the  findings  fail  to  show  that  plain- 
tiff was  either  named  in  the  resolution*  of 
came  within  its  terms,  the  judgment  impos- 
ing a  penalty  is  not  sustained. 

Ezelnslon   fvom   Sehool   «—   Grottmda   -• 
EzponuFo  to  OontasioM« 

It  is  also  held  that  the  school  authorities 
including  members  of  boards  of  education 
have  authority  to  temporarily  exclude  from 
school  attendance  pupils  who  have  been  ex- 
posed to  contagious  and  infectious  diseases, 
and  that  the  danger  of  contracting  and 
spreading  the  disease  to  which  such  pupils 
have  been  exposed  is  sufficient  cause  for  vot- 
ing to  so  exclude  them.  Chapter  299,  Laws 
1903  (section  4640,  Gen.  St.  1913),  does  not 
apply  to  a  pupil  who  has  been  exposed  to 
smallpox. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Municipal  Court  of  Minneapo- 
lis:   Basdwell,  Judge. 

Action  by  Grace  M.  Bright,  plaintiff, 
against  Harrington  Beard,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

0,  D.  Qould,  W.  0.  Compion  and  B,  8.  Wiff- 
ifin  for  appellant. 
CharleM  B,  Elliott  for  respondent. 

[378]  H<»T,  J.— On  February  26,  1914,  it 
was  discovered  that  a  pupil  attending  the 
West  High  School,  in  the  city  of  Minneapolis, 
was  afflicted  with  smallpox.  On  March  4  the 
eommission   of   health   of   the    city    ordered 
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plaintiff,  a  student  at  said  school,  to  be  ex- 
cluded therefrom  unless  she  submitted  to  vac- 
cination. She  refused.  The  next  day  the 
department  of  health  of  the  city  adopted  a 
resolution  reciting  that  an  epidemic  of  small- 
pox existed  in  the  city,  and  prohibiting  all 
persons,  not  vaccinated,  who  had  been  exposed 
to  or  had  come  in  contact  with  a  case  of 
smallpox  from  being  present  in  any  school  in 
the  city  for  a  period  of  not  less  than  two 
weeks  from  date  of  exposure  to  the  disease. 
Upon  being  advised  of  the  action  of  the 
health  department  the  board  of  education  of 
the  city,  on  the  same  day,  passed  this  resolu- 
tion, viz:  "Resolved,  that  this  board  hereby 
approves  the  action  of  the  department  of 
health  of  .the  city  of  Minneapolis  in  requiring 
that  pupils,  teachers  and  employees  of  the 
West  High  School  who  have  been  exposed  to 
smallpox  shall  be  vaccinated  or  [377]  else  be 
excluded  from  the  school."  When  this  resolu* 
tion  was  passed  the  defendant  was  a  member 
of  the  board  of  education  and  voted  in  the 
affirmative.  Plaintiff  brought  this  action  to 
recover  the  penalty  given  by  section  2900, 
G.  S.  1913,  which  reads:  "Any  member  of 
any  public  scffool  board  or  board  of  educa- 
tion of  any  district,  who,  without  sufficient 
cause,  or  on  account  of  race,  color,  nationality 
or  social  po9ition,  shall  vote  for,  or  being 
present,  shall  fail  to  vote  against,  the  exclu- 
sion, expulsion,  or  suspension  from  school 
privileges  of  any  person  entitled  to  admission 
to  the  schools  of  such  district,  shall  forfeit 
to  the  party  aggrieved  fifty  dollars  for  each 
such  offense,  to  be  recovered  in  a  civil  action.** 
Judgment  was  rendered  for  plaintiff  and  de- 
fendant appeals. 

The  statute  is  highly  penal  and  to  warrant 
a  recovery  the  plaintiff  must  establish  that 
the  vote  of  defendant  excluded  her  from  the 
privileges  of  the  school,  and  that  she  was  so 
excluded  without  sufficient  cause. 

We  do  not  think  the  findings  show  that 
the  vote  of  defendant  excluded  or  suspended 
plaintiff  from  attending  the  school.  The  an- 
swer contains  this  allegation  of  fact,  found 
true  by  the  court:  "That  aside  from  the  vote 
aforesaid  (referring  to  the  passage  of  the 
resolution  above  set  forth)  neither  said  board 
of  education  nor  this  defendant  has  ever 
taken  any  action  in  the  premises  whatsoever.'* 
The  resolution  does  not  refer  to  plaintiff  by 
name,  nor  do  the  pleadings  or  findings  place 
her  within  its  operation.  On  the  contrary  the 
court  finds  that  there  was  "no  evidence  to 
show  that  this  plaintiff  herein  was  ever  in 
fact  in  contact  with  said  Quinn  [the  pupil 
suffering  from  smallpox]  or  exposed  to  con- 
tagion by  reason  of  proximity  with  him." 
The  defendant  cannot  be  penalized  for  the 
act  of  the  health  commissioner  or  the  super- 
intendent of  the  school.  The  finding  that  the 
board  of  education  approved  plaintiff's  expul- 
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flion  must  be  held  to  refer  to  no  act  of  de- 
feudant's  other  than  his  vote  on  the  resolu- 
tion in  view  of  the  allegation  in  the  answer 
found  true  as  already  stated. 

We  also  think  it  fairly  appears  that  the 
trial  court's  finding  of  want  of  sufficient  cause 
for  defendant's  affirmative  vote  on  the  resolu- 
tion adopted  by  the  board  of  education  is 
based  upon  an  erroneous  conception  of  the 
effect  of  a  statute  and  not  upon  facts,  assum- 
ing now  that  plaintiff  was  a  pupil  covered 
by  the  resolution.  From  the  time  the  said  sec- 
tion 2900  appeared  upon  our  statute,  in  1877, 
down  to  the  enactment  of  chapter  [378]  299, 
p.  530,  Laws  1903  (which  was  revamped 
and  inserted  by  the  revisers  in  subdivision  8 
of  section  2131,  R.  L.  1905  [section  4640, 
G.  S.  1913]),  no  one  could  have  made  a 
plausible  contention  that  exposure  of  a  school 
pupil  to  a  virulent  contagious  disease,  such 
as  smallpox,  did  not  constitute  sufficient 
cause  for  excluding  such  pupil  from  attend- 
ance during  the  period  that  there  was  danger 
of  imparting  such  disease  by  such  pupil  to 
others  in  the  school.  Did  saiH  chapter  299, 
p.  530,  Laws  1903,  change  the  situation? 
We  think  not.  That  law  was  designed  to 
prohibit  compulsory  vaccination,  and  also  to 
prohibit  school  authorities  from  making  vac- 
cination a  condition  precedent  to  the  enjoy- 
ment of  school  privileges  except  during  the 
prevalence  of  an  epidemic  of  smallpox.  It 
has  nothing  to  do  with  the  status  of  school 
pupils  who  have  been  exposed  to  a  contagious 
or  infectious  disease,  whether  of  smallpox, 
scarlet  fever,  diphtheria  or  the  like.  It  is 
unreasonable  to  surmise  that  this  law  of  1903 
was  intended  to  prevent  school  authorities 
from  taking  the  usual  precautions  to  prevent 
the  spread  of  contagious  diseases  through 
pupils  who  have  become  exposed  to  contagion. 
The  temporary  exclusion  from  school  attend- 
ance of  such  pupils  is  still  left  to  the  good 
judgment  of  the  authorities.  The  resolution 
here  in  question  went  no  further  than  to 
deal  with  pupils  who  had  been  exposed  to 
contagion  from  the  dread  smallpox.  The  facts 
found  show  that  one  of  the  pupils  attending 
the  West  High  School  became  a  victim  of  the 
disease  and  had  exposed  others  therein  to 
contagion.  This  furnished  sufficient  cause  for 
the  adoption  of  the  resolution  upon  which 
defendant  voted,  and  the  finding  that  no  epi- 
demic of  smallpox  then  prevailed  in  the  city 
is  not  important.  The  observation  in  Duf- 
field  V.  Williamsport  School  Dist.  162  Pa. 
St.  476,  29  Atl.  742,  25  L.R.A.  152,  and  in 
School  Directors  v.  Breen,  60  111.  App.  201, 
affirmed  in  Potts  v.  Breen,  167  111.  67,  47 
N.  E.  81,  30  L.R.A.  152,  59  Am.  St.  Rep.  262, 
are  pertinent  upon  the  distinction  between 
a  temporary  exclusion  in  an  emergency,  such 
as  an  exposure  to  contagion,  and  a  rule  re- 
quiring vaccination  as  a  condition  precedent 


to  admission  to  school  when  no  danger  from« 
smallpox  threatens. 

In  1902  inffState  v.  Zimmerman,  86  Minn. 
353,  90  N.  W.  783,  58  L.R.A.  78,  91  Am.  St. 
Rep.  351,  a  regulation  requiring  children  to- 
be  vaccinated  as  a  condition  precedent  to  at- 
tendance in  a  public  school  during  an  epi- 
demic of  smallpox  was  upheld  as  reasonably 
necessary.  And  the  [379]  exception  in  th& 
law  of  1903  recognizes  the  principles  an- 
nounced in  the  decision.  A  person  carrying 
the  germs  of  infection  may  spread  the  disease- 
perhaps  as  readily  before  the  disease  has  be- 
come epidemic  as  after  it  has  arrived  at  that 
stage.  Unless  the  power  still  remains  in  th& 
school  authorities  to  temporarily  exclude 
those  from  school  attendance  who  have  come 
in  contact  with  smallpox  patients  we  may  ex- 
pect epidemics  of  that  disease  to  be  started 
in  short  order  in  our  public  schools.  We  do- 
not  believe  a  reasonable  construction  of  the 
statutes  herein  referred  to  invites  such  ca- 
lamities. 

The  judgment  must  be  reversed* 

NOTE. 

Power  to  Expel  or  Siupend  Pupil  irowk 

BohooL 

Introductory,  400. 

Grounds  for  Expulsion  or  SaspenAioQy  400. 

Remedy  for  Wrongful  Expulsion  or  Suspen- 


sion, 403. 


Introductory, 


The  present  note  discusses  the  more  recent 
cases  dealing  with  the  power  to  expel  or  sus- 
pend a  pupil  from  school.  For  a  treatment 
of  the  earlier  cases  see  the  notes  to  Vermillion 
V.  State,  15  Ann.  Cas.  401,  and  Drum  v.  Mil- 
ler, 102  Am.  St.  Rep.  528,  540. 

Grounds  for  Expulsion  or  Suspension, 

Reasonable  regulations  may  be  adopted  for 
the  conduct  of  a  school  and  for  a  violation 
thereof  the  school  authorities  may,  if  they 
act  in  good  faith  and  with  a  view  to  enforce 
the  regulations,  exclude  or  suspend  a  pupil 
from  the  school.  Wooster  v.  Sunderland,  27 
Cal.  App.  51,  148  Pac.  959;  Smith  v.  Board 
of  Education,  182  111.  App.  342;  Barnard  v. 
Shelburne,  216  Mass.  19,  Ann.  Cas.  1915 A 
751,  102  N.  E.  1095,  222  Mass.  76,  109  N.  E. 
818.    And  see  the  reported  case. 

In  Barnard  v.  Shelburne,  216  Mass.  19, 
Ann.  Cas.  1915A  751,  102  N.  E.  1005,  it  ap- 
peared that  the  plaintiff,  a  high  school  stu- 
dent, was  excluded  from  attending  his  class, 
because  of  a  deficiency  in  study.  Ohe  of  the 
rules  of  the  school  was  that  pupils  who  did 
not  attain  a  percentage  of  sixty  should  be 
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demoted.    Tbe  sdiool  committee  advised  the 
plaiutifl  to  attend  a  lower  grade  and  further 
prepare  himself   before   attending  the  high 
schooL    He  failed  to  do  so  and  was»  there- 
fore, debarred  from  the  high  school.    It  was 
held  that  if  the  school  committee  acted  in 
good  faith  its  action  was  valid.     Thje  court 
said:     'The  right  of  every  child  to,  attend 
the  public  schools  is  subject  to  such  reason- 
able regulations  as  to  qualifications  of  pupils 
to  be  admitted  and  retained  in  the  respective 
schools  as  the   school  committee  shall   pre- 
scribe.   .    .    .    The  care  and  management  of 
schools,  vested  in  the  school  committee,  in- 
cludes the  establishment  and  maintenance  of 
standards  for  the  promotion  of  pupils  from 
one  grade  to  another  and  for  their  continu- 
ance as  members  of  any  particular  class.    So 
long  as  the  school  committee  act  in  good 
faith  their  conduct  in  formulating  and  apply- 
ing standards  and  making  decisions  touching 
this  matter  is  not  subject  to  review  by  any 
other  tribunal.    It  is  obvious  that  efficiency 
of  instruction   depends  in  no   small  degree 
upon  this  feature  of  our  school  system.     It 
is  an  educational  question,  the  final  determi- 
nation of  which  rests  by  law  in  the  publio 
officers  charged  with  the  performance  of  that 
important  duty.    Although  this  precise'  point 
never  has  been  determined  in  this  common- 
wealth, it  plainly  follows,  from  the  general 
principles  by  which  public  schools  are  gov* 
erned,  and  from  numerous  decisions  in  which 
the  powers  of  the  school  committee  to  estab- 
lish reasonable  rules  and  regulations  for  the 
government,  discipline  and  general  manage- 
ment of  the  public  schools  under  their  charge 
have  been  stated  with  clearness  and  precision 
as  applicable  to  a  considerable  variety  of  cir- 
cumstances.   .    .    •    When  it  had  been  ruled 
that  tiiere  had  been  no  exclusion  of  the  plain- 
tiff from  the  next  lower  grade  of  school,  then 
the  only  possible  issue  was  whether  the  exclu- 
sion of  the  plaintiff  from  the  high  school  was 
an  act  of  bad  faith  by  the  school  committee. 
The  burden  of  proving  that  as  an  affirmative 
proposition  rested  upon  the  plaintiff.    It  re- 
quired support  by  evidence  and  could  not  be 
left  wholly  to  surmise,  conjecture  or  specula- 
tion.    The  record  is  bare  of  any  evidence 
tending  to  show  the  existence  of  bad  faith  on 
the  part  of  the  school  committee."    And  in 
the  same  case,  on  a  rehearing  reported  in 
222  Mass.  76,  109  K.  E.  818,  the  court  said: 
'There  remains  the  question  of  the  good  faith 
of  the  school  committee.    The  record  discloses, 
by  proof  overwhelming  every  other  contention, 
the  delinquency  of  the  plaintiff  in  his  studies. 
The  jury  specially  found  that  the  plaintiff 
was  excluded  from  the  academy  because  of 
deficiency  in  his  studies.     They  also  found 
that  there  was  open  to  the  plaintiff  a  school 
of  the  ninth  grade   without  extra  expense 
Hie  percentage  in  examination  of  the  plain- 
Ann.  Cas.  1918A-^26. 


tiff  was  such,  under  the  rule  of  the  school 
faculty  as  approved  by  the  school  committee, 
aa  to  require  the  removal  of  the  plaintiff  from 
his  class,  and  such  demotion  was  operative 
without  special  meeting  and  vote.  •  .  , 
Beyond  the  record  and  its  place  of  entry 
there  is  no  other  testimony  tending  to  estab- 
lish bad  ^aith  on  the  part  of  the  school  com- 
mittee. We  axe  of  opinion  that  upon  all  the 
evidence  the  trial  judge  rightly  ordered  a 
verdict  for  the  defendant;  and  by  the  terms 
of  the  report  judgment  for  the  defendant  is 
to  be  entered  thereon." 

In  Smith  v.  Board  of  Education,  182  111. 
App.  342,  it  appeared  that  the  plaintiff,  a 
high  school  pupil,  in  violation  of  one  of  the 
rules,  had  joined  a  secret  society.  Thereafter 
he  was  expelled  from  the  school.  It  was  held 
that  unless  the  board  acted  fraudulently  or 
arbitrarily  it  had  the  power  to  expel  the 
plaintiff.  The  court  said:  "In  order  to 
carry  out  the  powers  and  duties  of  school 
directors  or  boards  of  education  of  high 
school  districts,  no  form  of  trial  or  hearing 
is  prescribed.  The  powers  are  given,  the  du- 
ties are  laid  down  and  the  board  of  education 
is  authorized  in  a  reasonable  and  parliamen- 
tary way  to  investigate  charges  of  disobe- 
dience or  misconduct,  and  to  suspend  or  expel 
any  whom  they  nuiy  find  guilty  of  any  violar 
tion  of  any  of  their  reasonable  and  valid 
rules.  As  stated  above,  the  reasonableness 
and  validity  of  the  rule  in  question  is  not 
attacked  either  in  the  petition  or  in  argu- 
ment. The  whole  case  sought  to  be  proved 
by  the  petitioner  by  the  evidence  is  that  he 
was  not  a  member  of  the  fraternity  and, 
therefore,  did  not  violate  the  rule.  Upon 
that  question,  it  is  clearly  shown  that  the 
board  of  education  received,  heard  and  con- 
sidered evidence,  and  found  the  petitioner 
guilty  of  a  violation  of  the  rule  and  expelled 
him  from  the  school  for  such  violation.  The 
power  to  determine  what  constitutes  disobe- 
dience or  misconduct  lies  with  the  board  of 
education,  and  under  no  circumstances,  ex- 
cept where  fraud,  corruption,  oppression  or 
gross  injustice  is  palpably  shown,  is  a  court 
of  law  authorized  to  review  the  decision  of 
the  board  of  education,  and  to  substitute  its 
judgment  for  that  of  the  board.  .  .  .  The 
power  of  the  board  to  exercise  its  honest  and 
reasonable  discretion  in  such  cases  without 
the  interference  of  the  courts  is  well  settled." 

In  Wooster  v.  Sunderland,  27  Cal.  App.  61, 
148  Pac.  959,  it  appeared  that  the  plaintiff, 
a  high  school  pupil,  made  an  incendiary 
speech  in  the  school  auditorium  before  the 
student  body  attacking  and  belittling  the 
faculty.  The  faculty  heard  of  this,  and  asked 
the  plaintiff  for  an  explanation.  However,  in 
trying  to  justify  himself  the  plaintiff  stated 
that  his  object  in  making  the  speech  was  to 
"slam  at  the  defendants."     The  faculty  re- 
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quested  him  to  apologize,  but  he  refused.  He 
was  then  expelled.  It  was  held  that  the 
faculty  was  justified  in  so  doing.  The  court 
said:  "It  cannot  be  successfully  contended 
that  the  defendants  were  without  jurisdiction 
to  expel  the  plaintiff  because  neither  the 
statute  nor  any  rule  or  regulation  of  the 
defendants  expressly  made  the  misconduct 
charged  against  the  plaintiff  a  ground  for 
expulsion.  This  contention  in  our  opinion  is 
met  and  overcome  in  the  case  of  State  v.  Bur- 
ton, 45  Wis.  150,  30  Am.  Rep.  706,  where  in 
disposing  of  a  similar  contention  the  court 
said:  'In  the  school,  as  in  the  family,  there 
exists  on  the  part  of  the  pupils  the  obligation 
of  obedience  to  lawful  commands,  subordina- 
tion and  civil  deportment,  respect  for  the 
rights  of  others,  and  fidelity  to  duty.  These 
obligations  are  inherent  in  any  proper  school 
system,  and  constitute,  so  to  speak,  the  com- 
mon law  of  the  school.  Every  pupil  is  pre- 
sumed to  know  this  law,  and  is  subject  to  it, 
whether  it  has  or  has  not  been  re-enacted  by 
the  district  board  in  the  form  of  written  rules 
and  regulations.  It  would  indeed  seem  im- 
possible to  frame  rules  which  would  cover  all 
cases  of  insubordination.'  .  .  .  The  min- 
utes of  the  meetings  of  the  defendants  at 
which  the  conduct  of  the  plaintiff  was  con- 
sidered were  read  in  evidence  at  the  trial  of 
the  case;  and  it  is  apparent  therefrom  that 
the  order  of  expulsion  complained  of  was 
based  upon  findings  made  by  the  defendants 
to  the  effect  that  the  conduct  charged  against 
the  plaintiff  was  intended  to  discredit  and 
humiliate  the  board  in  the  eyes  of  the  stu- 
dents, and  tended  to  impair  the  discipline  of 
the  school.  The  trial  court,  among  other 
things,  found  that  the  plaintiff's  address  to 
the  student  body  was  intended  as  'a  slam  at 
the  defendants,'  and  delivered  for  the  pur- 
pose of  creating  in  the  minds  of  the  students 
a  spirit  of  insubordination,  and  was  subver- 
sive of  the  good  order  and  discipline  of  the 
school.  We  have  no  doubt  but  that  the  re- 
spective findings  of  the  defendants  and  the 
trial  court  were  sufficiently  supported  by  the 
testimony  taken  at  the  hearing  had  before 
the  defendants  and  the  evidence  adduced  upon 
the  trial  of  the  case.  In  our  opinion  no  other 
findings  were  permissible  under  the  undis- 
puted facts  and  circumstances  of  the  case. 
The  admitted  purpose  of  the  plaintiff's  ad- 
dress was  to  belittle  the  defendants  in  their 
official  capacity;  and  the  whole  tenor  of  the 
address  was  well  calculated  to  produce  not 
only  that  result,  but  to  engender  as  well  in 
the  minds  of  the  students  a  feeling  of  disre- 
spect for  the  defendants,  and  a  secret  if  not 
an  open  hostility  to  their  control  of  the  stu- 
dent body  and  management  of  school  affairs. 
Such  being  the  natural  tenor  and  tendency 
of  the  plaintiff's  address,  his  conduct  in  mak- 
ing the  same  cannot  be  classed  as  anything 


but  a  species  of  insubordination  to  consti- 
tuted authority,  which  required  correction  at 
the  hands  of  the  defendants  in  order  that  the 
discipline  of  the  school  might  be  maintained 
unimpaired  by  anything  that  was  said  and 
done  by  the  plaintiff." 

But  it  has  been  held  that  the  school  au- 
thorities cannot  act  arbitrarily  or  contrary 
to  law  in  enforcing  a  rule  for  the  management 
of  the  school  and  thus  exclude  a  pupil.  Jones 
v.  Fitchburg,  211  Mass.  66,  97  X.  E.  612. 
In  that  case  it  appeared  that  the  plaintifiTy 
without  the  hearing  required  by  a  statute 
(R.  L.  c.  44,  §  8),  was  excluded  from  attend- 
ing the  classes  of  the  school  in  which  she 
was  a  pupil.  The  principal  excluded  her  be- 
cause she  did  not  obey  his  order  to  act  as  a 
police  officer  in  the  school  management.  It 
was  held  that  the  exclusion  was  illegal.  The 
court  said:  **The  jury  were  warranted  in 
finding  that  the  severance  of  the  plaintiff 
from  the  school,  even  if  characterized  in  the 
vote  as  a  suspension,  operated,  and  was  in- 
tended to  operate,  for  an  indefinite  period,  and 
in  effect  amounted  to  a  permanent  exclusion, 
which  could  not  be  justified  unless  preceded 
by  the  hearing  required  by  §  8.  Spiller  v. 
Woburn,  12  Allen  (Mass.)  127:  Camig  v. 
Carr,  167  Mass.  544;  Lord  v.  Goldberg,  81  CaL 
596.  If  found  to  be  permanent,  the  exclusion 
was  unlawful  for  the  reasons  stated." 

In  Hobbs  v.  Germany,  94  Miss.  469,  49  So. 
615,  22  L.R.A.(N.S.)  983,  it  appeared  that 
the  plaintiff  was  a  pupil  at  a  school  of  which 
the  defendants  were  the  teachers  and  the 
trustees.  The  defendants  adopted  a  rule  by 
which  they  ordered  the  pupils  to  remain  at 
their  respective  homes  and  study  during  the 
hours  of  from  7:00  to  9:00  P.  m.  The  father 
of  the  plaintiff  attended  services  at  his  church 
during  these  hours,  and  on  several  occasions 
took  the  latter  along.  The  defendants  be- 
came aware  of  this  and  sought  to  punish  the 
plaintiff.  They  gave  the  latter  the  choice  of 
either  receiving  corporal  punishment  or  re- 
maining in  his  class  room,  for  a  certain 
length  of  time,  after  dismissal.  He  refused 
to  choose  either  of  the  proposed  kinds  of 
punishment,  whereupon  the  defendants  ex- 
cluded him  from  the  school.  Plaintiff  in- 
stituted an  action  in  equity  to  prevent  the 
defendants  from  carrying  out  their  regula- 
tion. It  was  held  that  the  plaintiff  was  en- 
titled to  an  injunction.  The  court  said: 
''The  trustees  can  make  and  enforce  no  rule 
inconsistent  with  the  law.  The  power  to  do 
this  is  expressly  prohibited  in  paragraph  'a,' 
§  4526  of  the  Code  of  1906.  Certainly  a  rule 
of  the  school,  which  invades  the  home  and 
wrests  from  the  parent  his  right  to  control 
his  child  around  his  own  hearthstone,  is  in- 
consistent with  any  law  that  has  yet  gov- 
erned the  parent  in  this  state,  and  the  writer 
of  this  opinion  dares  hope  that  it  will  be  in- 
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coDsistent  with  any  law  that  will  ever  oper- 
ate here  so  long  as  liberty  lasts,  and  children 
Are  taught  to  revere  and  look  up  to  their 
parents.  Jn  the  home  the  parental  authority 
is  and  should  be  supreme,  and  it  is  a  mis- 
guided zeal  that  attempts  to  wrest  it  from 
them.  By  Code  1906,  §  4623,  the  teachers  are 
giTen  authority  to  enforce  the  rules  and  regu- 
lations prescribed  for  schools,  and  to  hold 
pupils  to  a  strict  account  for  disorderly  con* 
dnet  on  the  way  to  and  from  school,  on  the 
play-grounds,  or  during  recess,  and  suspend, 
for  good  cause,  any  pupil  from  school,  and 
report  such  suspension  to  the  board  of  trus- 
tees for  review,'  etc*  These  sections  contain 
all  the  power  the  legislature  has  seen  fit  to 
give  to  the  trustees  or  teachers.  It  may  not 
be  easy  to  say  with  exact  precision  what 
rules  may  or  may  not  be  adopted  and  en- 
forced by  the  school  authorities  for  the  gov- 
ernment of  a  school.  With  the  general  pow« 
ers  we  are  not  here  concerned.  We  are  sim- 
ply called  up<m  to  decide  this  concrete  case, 
and  unhesitatingly  say  that  the  rule  attempt- 
ed to  be  enforced  is  a  nullity  and  beyond  the 
power  of  the  trustee  to  adopt  or  the  teachers 
to  enforce.  ...  It  may  be  that  the  school 
authorities  would  have  a  right  to  make  cer- 
tain regulations  and  rules  for  the  good  gov- 
ernment of  the  school,  which  would  extend 
and  control  the  child  even  when  It  has 
reached  its  home;  but,  if  that  power  exists, 
it  can  only  be  done  in  matters  which  would 
per  se  have  a  direct  and  pernicious  effect  on 
the  moral  tone  of  the  school,  or  have  a  ten- 
dency to  subvert  and  destroy  the  proper  ad- 
ministration of  school  affairs.  We  shall  not 
undertake  in  this  opinion  to  say  in  what  such 
things  shall  consist  in  order  to  justify  a  regu- 
lation of  the  school  that  may  reach  in  the 
home  and  have  its  effect  there.  When  such 
a  case  comes  before  the  court,  it  will  be  time 
enough  to  decide  how  far  this  authority  may 
be  extended.  The  distinguished  chancellor 
was  -  eminently  correct  in  the  decree  estab- 
lishing the  supremacy  of  the  mother  and 
father  in  their  own  home  as  regards  the  con- 
trol of  their  children,  thereby  sustaining  the 
injunction,  reinstating  young  Germany  in  the 
school,  and  declaring  the  regulation  a  nul- 
iitv." 

To  the  same  effect  see  Hume  ▼.  Des  Moines 
Independent  Sehool  Diet.  (la.)  164  N.  W. 
188,  wherein  it  appeared  that  the  defendant 
threatened  to  expel  the  plaintiff's  nephew 
from  its  school  unlets  he  paid  a  certain  sum 
as  tuition.  One  of  the  rules  of  this  school 
was  that  a  nonresident  of  the  district  at- 
tending the  same  must  pay  a  fee.  It  further 
appeared  that,  while  the  boy's  parents  had 
moved  from  the  county  in  which  the  school 
was  situated,  he  remained  there  living  with 
the  plaintiff,  his  uncle.  The  latter  had  lived 
within  the  district  for  more  than  thirty  years 
and  was  a  large  taxpayer.    He  brought  suit 


in  equity  to  enjoin  the  defendant  from  enforc- 
ing the  rule  in  question.  It  was  held  that  the 
plaintiff  was  entitled  to  an  injunction. 

Remedy  for  Wrongful  JBxpuUion  or  Su&» 

pension. 

It  has  been  held  that  where  the  authori- 
ties of  a  school  wrongfully  threaten  to  expel 
or  actually  expel  a  pupil  without  just  cause, 
a  court  of  equity  will  grant  relief  by  en- 
joining the  threatened  expulsion  or  by  re- 
instating the  pupil.  Hume  v.  Bes  Moines 
Independent  School  Diet.  (la.)  164  N.  W. 
188;  Hobbs  v.  Germany,  94  Miss.  469,  49 
So.  516,  22  L.R.A.(N.S.)  983;  Inkster  v. 
Minitonka  School  Diet.  22  Manitoba  487,  22 
West  L.  Kep.  67,  6  Dominion  Ik  Rep.  67* 
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Robbery    •*    Aaa««lt    with    Intent    to 
Oommit  —  Evideaee  «—  SniBoieiMT. 

The  evidence  in  a  prosecution  for  assault 
with  intent  to  rob  is  held  sufficient  to  show 
intent  to  conunit  larceny,  which  is  an  includ- 
ed offense,  so  that  one  charged  with  aiding 
and  abetting  in  the  crime  would  be  guilty  if 
there  was  also  an  assault. 

[See  note  at  end  of  this  case.] 

Same. 

Evidence  that  one  entered  an  hotel  with 
the  intention  of  stealing  the  proprietor's 
money,  that  he  was  armed  with  a  slung-shot 
and  revolver,  and  that  he  approached  the 
proprietor  with  the  purpose  of  getting  the 
money,  is  held  to  present  a  question  for  the 
jury  as  to  whether  his  acts  constituted  an 
assault  so  as  to  make  one  charged  with  aid- 
ing and  abetting  in  the  crime  guilty,  although 
there  was  other  evidence  to  show  that  accused 
did  not  intend  to  use  his  weapons  except  to 
scare  the  victim. 

[See  note  at  end  of  this  case.] 

Some. 

Where  one  in  an  assault  with  intent  to 
rob  is  surprised  in  the  offense  and  flees,  and, 
being  overtaken,  assaults  his  pursuer,  such 
assault  will  not  support  the  charge  so  as  to 
make  one  charged  with  aiding  and  abetting 
in  the  crime  guilty. 

[See  note  at  end  of  this  case.] 

Elements  of  Offense  —  Force  or  Inttmi- 
dation. 

An  instruction  in  a  prosecution  for  assault 
with  intent  to  rob  which  omits  to  charge, 
that  in  order  to  make  out  the  offense,  force 
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or  intimidation  must  be  shown  to  have  been 
employed,  is  erroneous,  and  will  not  sustain 
a  conviction  of  one  charged  with  aiding  and 
abetting  in  the  crime. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Jefferson 
county:     Andeusqn,  Judge. 

Criminal  action.  Harrison  B.  Lewis  con- 
victed of  assault  with  intent  to  rob  and  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Reversed. 

James  A.  Vevitt  and  Charles  D,  Leggett  for 
appellant. 

George  Cosson  and  John  Fletcher  for  ap- 
pellee. 

[645]  Ladd,  J. — ^I.  In  the  evening  of  May 
22,  1914,  Harold  Tropp  and  Edwin  M.  Cox 
went  to  the  Court  Hotel  in  Fairfield,  where 
they  observed  the  proprietor,  Dunlevy,  asleep 
on  a  cot  in  a  back  room.  Tropp  took  off  his 
shoes  and,  armed  with  a  leather  sap  and  a 
loaded  revolver,  moved  quietly  to  the  head 
of  the  cot,  when  Dunlevy,  feeling  the  presence 
of  someone  in  the  room,  sprang  to  his  feet^ 
Tropp  ran  out,  with  Dunlevy  after  him.  He 
stumbled  or  was  knocked  down,  and  Dunlevy 
undertook  to  hold  him,  when  Cox,  who  had 
waited  in  the  wash  reom,  struck  Dnnlevy 
with  a  lead  pipe  and  both  escaped.  Dunlevy 
testified  that  no  one  had  touched  or  tried  to 
take  anything  from  his  person.  Tropp,  who 
had  pleaded  guilty,  swore  that  he  did  not 
speak  to  or  touch  Dunlevy,  but  that  he  "made 
a  movement  under  his  pillow  and  he  jumped." 

"Q.  You  were  trying  to  sneak  the  money 
from  under  his  pillow  without  waking  him 
up?  A.  Yes,  sir.  Q.  And  just  the  minute 
he  waked  up  you  took  to  your  heelB  T  A.  Yes, 
sir.  .  .  .  Q.  Did  you  have  any  intention 
at  the  time  to  get  something  if  you  had 
to  take  it  away  by  force?  A.  No,  I  don't 
believe  I  did.  Q.  What  were  you  doing  with 
the  gun  and  billy  ?  A.  Just  a  bluff.  Q.  Your 
object  was  to  scare?  A.  The  gun  was  there 
for  a  bluff.  I  was  to  get  the  money  without 
waking  him.  .  .  .  Q.  I  will  ask  you  wheth- 
er or  not  you  did  have  any  intention  of  scar- 
ing the  money  out  of  Mr.  Dunlevy?  A.  We 
went  in  there  and  when  we  seen  he  was 
asleep,  that  is  the  way  that  we  were  going 
to  get  the  money.  I  had  no — ^the  gun  was 
for  a  bluff.  Q.  For  a  bluff  to  whom  ?  A.  To 
Dunlevy  if  he  attacked  me." 

Cox  testified: 

**When  we  went  in  there,  Tropp  went  in 
to  hit  him  and  get  the  money.  Q.  Do  you 
know  what  Harold's  intention  was?  A.  He 
intended  to  hit  liim.  Q.  He  had  a  pocket 
billy  and  a  revolver?  A.  Yes,  sir.  Q.  He 
said  his  intention  was  to  get  the  man's  mon- 
ey?   A.  Yes,  sir." 


[646]  This  is  all  the  evidence  bearing  od 
the  commission  of  the  offense  charged,  and 
it  is  contended  on  the  part  of  the~  defendant 
that  it  was  insufficient  to  warrant  a  finding 
that  Tropp  was  guilty  of  an  assault  with 
intent  to  robj  and  therefore  that  Lewis,  who 
was  accused  of  having  aided  and  abetted  him 
therein,  should  have  been  acquitted.  The 
charge  is  assault  with  intent  to  commit  the 
crime  of  robbery.  That  offense  is  defined  in 
the  statute,  in  substance,  as  at  common  law,. 
in  declaring  that  "If  any  person,  with  force 
or  violence,  or  by  putting  in  fear,  steal  and 
take  from  the  person  of  another  any  proper- 
ty that  is  the  subject  of  larceny,  he  is  guilty 
of  robbery."    Sec.  4753,  Code. 

"If  any  person  assault  another  with  intent 
to  .  .  .  rob,  steal  ...  he  shall  be'' 
punished  as  prescribed.    Sec.  4770,  Code. 

Robbery  differs  from  larceny  from  the  per- 
son in  that  the  taking  in  the  former  must 
be  by  force  or  intimidation;  while  in  the  lat- 
ter, this  is  not  necessary.  State  v.  Miller, 
83  la.  291,  49  N.  W.  90.  Larceny  from  the 
person  is  included  in  the  crime  of  robbery. 
State  V.  Reasby,  100  la.  231,  69  N.  W.  451. 
And  this  being  so,  assault  with  intent  to  steal 
also  is  included  within  the  offense  charged 
in  the  indictment.  The  evidence  leaves  no 
doubt  that  Tropp  slipped  stealthily  into  the 
room  to  the  head  of  the  cot,  with  the  design 
of  stealing  money  from  beneath  Dunlevy's 
pillow.  But  this  alone  would  not  be  enough 
to  constitute  the  crime  charged;  there  must 
have  been  an  assault.  This  has  been  defined 
often,  but  ordinarily  with  reference  to  the 
facts  under  consideration.  The  definition 
found  in  3  Cyc.  1020,  seems  comprehensive 
and  accurate: 

"An  assault  in  any  attempt  or  offer,  with 
force  or  violence,  to  do  a  corporal  hurt  to 
another,  whether  from  malice  or  wantonness, 
with  such  circumstances  as  denote,  at  the 
time,  an  intention  to  do  it,  coupled  with  a 
present  ability  to  carry  such  intention  into 
effect."  State  v.  Cody,  94  la.  169,  62  N.  W. 
702;  Tarver  v.  State,  43  Ala.  354;  People  t. 
LUley,  43  Mich.  521,  5  N.  W.  982. 

It  has  been  described  as  inchoate  violence 
with  the  person  [647]  of  another,  with  pres- 
ent means  of  carrying  the  intent  into  effect. 
The  intent  is  of  the  essence  of  the  offense,  and 
it  is  to  be  ascertained  from  the  circumstances 
of  eaeh  case.  Richels  v.  State,  1  Sneed 
(Tenn.)  606.  The  authorities  agree  that 
there  must  be  an  attempt  or  offer  to  fl4>ply 
force  to  another,  in  addition  to  such  inten- 
tion, and  the  present  means  to  give  it  effect. 
Haupt  ▼.  Swenson,  126  la.  694,  101  N.  W. 
620. 

Here  Tropp  had  the  means  in  his  hands 
and;  as  said,  might  have  entertained  the  pur- 
pose to  use  them  in  the  contingency  that  it 
became   necessary   to   do   so   in   taking  the 
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money  or  in  effecting  his  escape  tberefwith.  If 
iie  '^ade  a  movement  under  Uie  pillow,"  it 
vas  solely  for  the  purpose  of  obtaining  the 
money,  and  without  intention  to  touch  or  in- 
jure Dunlevy  in  any  manner;  and  therefore, 
this  could  not  be  said  to  constitute  an  as- 
sault. Com.  ▼.  Ordway,  12  Gush.  (Mass.) 
270;  HaU  v.  People,  171  HI.  640,  49  N.  E. 
495.  The  force  in  robbery  is  that  necessary 
to  overcome  resistance  or  overcome  the  person 
robbed,  and  this  movement  had  no  connection 
with  either.  Striking  him  with  the  lead 
pipe  was  an  assault,  but  not  in  the  perpetra- 
tion of  the  offense  undertaken.  Tropp  then 
had  abandoned  his  purpose  to  rob  or  steal 
and  was  trying  to  make  his  escape,  and  Cox 
used  the  lead  pipe  merely  to  enable  him  to 
effect  his  escape.  Had  Tropp  obtained  money 
from  beneath  the  pillow  and  had  the  lead 
pipe  been  used  to  enable  him  to  retain  it  and 
carry  it  away,  a  different  question  would  have 
been  presented,  and  one  upon  which  the  au- 
thorities are  not  agreed.  As  what  was  done 
by  Cox  was  after  the  intent  to  rob  or  steal 
bad  been  abandoned,  it  could  not  have  pre- 
ceded or  been  concomitant  with  the  under- 
taking to  steal  the  money,  and  this  is  held 
essential,  by  the  gireat  weight  of  authority. 
Thomas  ▼.  State,  01  Ala.  34,  9  So.  81;  Han- 
son V.  State,  43  Ohio  St.  376,  1  N.  E.  136; 
24  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  996. 

The  mere  fact  that  the  attempt  or  en* 
deavor  to  do  violence  is  connected  with  a  con- 
dition will  not  flhield  the  accused.  [648]  State 
V.  Mitchell  139  la.  455,  116  K.  W.  808. 
To  amount  to  an  attempt  or  endeavor  es- 
sential to  an  assault,  an  act  indicative  of  the 
intent  is  essential;  for  a  man  may  intend 
irhat  he  will,  so  long  as  he  does  nothing 
towards  carrying  it  out.  State  v.  Thompson, 
183  la.  741,  111  N.  W.  819.  If  there  is  some 
distinct  movement,  violent  in  its  nature, 
towards  the  victim  and  involved  in  the  per- 
petration of  tho  offense,  such  movement  would 
seem  sufficient  to  constitute  an  assault  to 
commit.  Quoting  from  2  Bishop's  New  Grim. 
Law,  Sec.  1169,  in  defining  what  is  essential 
in  robbery :  "An  assault  which  has  not 
traveled  to  a  battery,  or  probably  any  such 
array  of  force  as  is  calculated  to  create  the 
reasonable  apprehension,  though  short  of  a 
technical  assault,  suffices."  See  State  v.  Gor- 
ham,  55  N.  H.  152.  Thus,  enticing  a  girl 
under  ten  years  of  age  to  a  loft,  with  the  pur- 
pose of  ravishing  her,  was  held,  in  Hays  v. 
People,  1  Hill  (N.  Y.)  361,  to  warrant  a 
finding  that  the  accused  was  guilty  of  an 
assault  with  intent  to  commit  rape;  for,  hav- 
ing the  child  in  his  power  and  within  his 
reaeh,  he  exerted  means  to  accomplish  medi- 
tated violence  on  her  person,  the  court  say- 
hg: 

'There  need  not  be  even  a  direct  attempt 
t^  violence;    but   any   indireet   preparation 


towArdfl  it,  under  the  circumstances  men- 
tioned, such  as  drawing  a  sword  or  bayonet, 
or  even  laying  one's  hand  upon  his  sword, 
would,  be  sufficient." 

It  was  said  in  State  v.  Smith,  80  Mo.  516, 
that  ''An  assault  with  intent  may  exist  with- 
out the  actual  attempt.  Regina  v.  Dungey, 
4  F.  d(  F.  (Eng.)  102,  and  note.  There  need 
not  be  a  direct  attempt  at  violence,  but  in- 
direct preparation  toward  it  will,  in  certain 
circumstances,  constitute  an  assault";  citing 
treatises  and  the  above  case,  with  Carter  v. 
SUte,  35  Ga.  263. 

Advancing  upon  another  with  open  knife, 
using  violent  and  menacing  expressions,  was 
held  to  constitute  an  assault,  in  State  v. 
Shipman,  81  N.  C.  513.  Four  persons  with 
pitchforks  and  guns  on  their  shoulders,  fol- 
lowing another  and  using  threatening  and 
insulting  language  which  put  him  in  fear  and 
induced  him  to  go  home,  even  though  not 
nearer  [649]  than  seventy-five  yards,  were 
held  guilty  of  an  assault,  in  State  v.  Rawles, 
65  N.  C.  334.  See  State  v.  Martin,  85  N. 
C.  508,  39  Am.  Rep.  711,  where  the  accused 
advanced  on  the  opposite  side  of  the  street 
with  a  stick  and  open  knife,  threatening  to 
kill,  and  was  held  to  be  guilty  of  an  assault. 
In  Higginbotham  v.  State,  23  Tex.  574,  the 
accused,  getting  into  an  altercation  with  one 
Bennett,  ''got  up  from  his  seat,  took  a  gun 
down  from  the  rack,"  when  one  of  the  wit- 
nesses, immediately  and  before  he  had  turned 
around,  seized  hold  of  him  and  prevented  him 
from  any  further  use  of  it.  The  question 
was  whether  the  mere  act  of  getting  the  gun 
down,  under  the  circumstances,  might  have 
been  found  an  attempt  to  commit  a  battery; 
or  must  there  have  been  some  further  act,  as 
cocking,  or  the  like  essential  T  The  court  held 
the  evidence  sufficient^  saying,  among  other 
things: 

'The  law  has  not  established,  as  a  criterion 
in  determining  an  attempt,  that  the  gun  must 
be  presented  or  aimed,  or  the  lock  pulled  back, 
or  triggers  of  a  rifle  sprung,  or  any  other 
stage  in  the  series  of  acts  that  may  be  per- 
formed in  committing  an  assault.  It  is 
sufficient  that  there  be  an  act  done  indicating 
an  intention  to  commit  a  battery»  inunediately 
coupled  with  the  ability  to  do  it." 

The  theory  of  punishing  an  attempt  is  that 
the  accused,  having  the  intent  and  having 
perfonned  some  act  towards  it,  though  not 
having  committed  it,  should  be  punished  for 
his  evil  design  and  that  which  he  had  dono 
towards  carrying  it  out.  As  said  by  Bishop, 
in  the  first  volume  of  his  New  Criminal  Law, 
Sec.  435: 

"Where  a  man  intending  to  commit  a 
particular  crime  does  an  act  toward  it,  but 
is  interrupted,  or  some  accident  intervenes 
so  that  he  fails  to  accomplish  what  he  meant. 
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he  is  still  punishable.    This  is  called  a  crimi- 
nal attempt." 

Of  course,  the  act  must  be  of  sufficient  mag- 
nitude, and  calculated  to  create  an  apprehend- 
ed danger.    As  observed  by  another. 

[650]  "It  is  difficult  in  practice  to  draw 
the  precise  line  which  separates  violence 
menaced  from  violence  begun  to  be  executed; 
for,  until  the  execution  of  it  is  begun,  there 
can  be  no  assault.  We  think,  however,  that, 
where  an  unequivocal  purpose  of  violence  is 
accompanied  by  an  act  which,  if  not  stopped 
or  diverted,  will  be  followed  by  personal  in- 
jury, the  execution  of  the  purpose  is  then  be- 
gun, the  battery  is  attempted."  2  Wharton's 
Crim.  Law,  Sec.  798. 

In  this  case,  upon  entering  the  hotel,  late 
in  the  night,  Tropp  removed  his  shoes  and, 
having  informed  Cox  of  his  purpose  to  strike 
Dunlevy,  moved,  with  a  loaded  38-calibre  re- 
volver in  one  hand  and  a  leather  sap  filed 
with  shot  in  the  other,  stealthily  toward  his 
head  on  the  cot,  where  he  was  interrupted 
in  reaching  under  the  pillow  by  Dunlevy's 
springing  to  his  feet.  Had  the  latter,  instead 
of  doing  this,  merely  opened  his  eyes,  can 
there  be  any  doubt  that  the  billy  or  revolver 
would  have  been  used  either  to  put  him  in 
fear  or  disable  him  ?  Arming  himself .  with 
the  purpose  stated,  and  approaching  the  cot  in 
that  condition,  in  the  circumstances  disclosed, 
was  as  definite  a  menace  of  violence  against 
the  person  of  Dunlevy  as  though  he  had  ap- 
proached with  the  revolver  presented  or  the 
billy  drawn,  and,  as  we  think,  might  proper- 
ly have  been  found  to  constitute  an  assault. 
It  follows  that  the  evidence  was  sufficient 
to  carry  the  issues  as  to  defendant's  guilt 
to  the  jury. 

II.  The  court  instructed  the  jury  that  "An 
assault  to  rob  is  an  unlawful  assault  upon 
the  person  of  another,  with  intent  to  steal 
or  take  from  such  person  any  money  or  val- 
uable property  that  he  may  have  upon  his 
person."  This  was  erroneous  in  that  it  omit- 
ted the  necessary  element  of  force  or  intimida- 
tion and  merely  defined  an  assault  with  in- 
tent to  commit  larceny.  The  error  was  not 
obviated  by  any  qualifying  instruction  con- 
tained in  the  charge;  and,  for  all  that  ap- 
pears, the  verdict  must  have  been  returned 
[661]  under  a  misapprehension  of  the  offense 
charged.  The  criticism  of  Instruction  11^ 
doubtless  will  be  obviated  on  another  trial. 
Reversed  and  remanded. 
Deemer,  Qaynor  and  Salinger,  JJ.,  concur. 
Bahearing  denied  January  21,  1016. 
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J«  NahMire  and  Elements  of  Offense. 
1.  Gknsbaixt. 

An  assault  with  the  intent  to  commit  rob* 
bery  was  defined  by  the  court  in  State  v. 
Atkins,  122  la.  161,  07  N.  W.  906  aa  follows: 
"Before  the  defendant  could  be  found  guilty, 
it  must  appear  from  the  evidence  that  fae» 
either  alone  or  with  persons,  assaultecl  the 
prosecuting  witness  with  the  Intent  to,  vio- 
lently and  feloniously,  and  by  putting  in 
fear,  rob,  steal,  and  carry  away  the  money, 
goods,  and  chattels  of  the  prosecuting  witness, 
then  and  there  upon  his  person,  etc."  The 
foregoing  definition  embodies  the  essential 
elements  of  the  crime  as  recognized  generally' 
by  the  adjudicated  cases,  as  will  be  seen  by 
reference  to  the  cases  cited  throug^ut  this 
note.  And  see  Gordon  v.  State  reported  in 
full,  post,  this  volume^  at  page  410, 

The  crime  of  attempt  to  commit  rcrf)bery 
is  created  by  statute  in  California  (sec.  664 
Penal  Code),  which  provides  for  the  punish- 
ment of  an  attempt  to  commit  an  offense. 
People  V.  Burns,  138  Cal.  loO,  69  Pac.  16,  70 
Pac.  1087,  60  L.R.A.  270.  In  Com.  v.  Martin^ 
17  Mass.  359,  it  was  said  by  the  court  that 
the  offense  consisted  only  in  the  assault  and 
the  felonious  intent. 

By  statute  in  Arizona  (Act  Feb.  28,  1800) 
it  is  provided  'that  whoever  wilfully  makes 
an  assault  upon  a  railroad  train  for  the  pur- 
pose and  intent  to  commit  robbery  is  punish- 
able with  death."  Smith  v.  Territory,  4  Ariz. 
95,  78  Pac.  1035. 

Ownership  of  property  in  another  than  the 
accused  is  an  essential  element  of  the  crime 
of  assault  with  the  intent  to  commit  robbery 
though  the  statute  does  not  specifically  so 
provide.  People  v.  Ammerman,  118  Cal.  23, 
50  Pac.  15.  But  the  actual  ownership  of 
the  property  is  not  material  so  long  as  it  is 
not  in  the  accused.    State  v.  Gulliver,  163  la. 
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123,  142  y,  W.  948,  wherein  the  court,  point- 
ing out  the  distinction  between  robbery  and 
assault  with  intent  to  commit  robbery,  said: 
"One  is  an  invasion  of  a  property  right  and 
the  other  an  invasion  of  a  right  ol  person. 
The  gist  of  robbery  is  the  wrongful  taking 
of  the  property  of  another  under  certain 
circumstances  of  aggravation,  and  an  allega* 
tion  of  the  ownership  of  the  property  ia 
necessary  to  make  the  charge  complete  and 
intelligible.  In  the  other  case  the  overt  crimi- 
nal act  is  the  injury  or  attempted  injury  of 
the  person  of  another,  and,  for  reasons  al- 
ready stated,  an  allegation  of  the  name  of 
the  person  assaulted  is  essential  to  a  com- 
plete charge;  but,  the  intent  having  refer- 
ence only  to  the  mental  attitude  or  purpose 
of  the  assailant,  it  is  sufficiently  expressed  in 
alleging  it  in  general  terms." 

Nor  ia  it  necessary  that  the  intent  should 
be  to  take  money  or  other  valuables  from 
the  physical  person  of  another,  it  being  suffi- 
cient if  the  person  assaulted  is  in  possession 
or  charge  of  the  property.  Traver  v.  State, 
72  Ark.  524,  81  S.  W.  615;  Tyson  v.  U.  S. 
7  Okla.  Grim.  433, 122  Pac.  733.  In  O'Donnell 
r.  People,  224  111.  218,  8  Ann.  Gas.  123,  70 
X.  £.  639,  it  was  said:  "The  words  'from 
the  person  of  another,'  found  in  our  statu- 
tory definition  of  robbery,  must  be  held  to 
have  been  used  in  the  same  sense  and  with 
the  same  meaning  that  these  terms  had  ac- 
quired at  common  law  at  the  time  the  statute 
was  enacted,  and  the  offense  of  robbery,  under 
our  statute,  may  be  committed  by  violence  or 
putting  in  fear,  and  feloniously  taking  money 
or  other  things  of  value  from  the  person  or 
in  the  presence  and  under  the  Immediate  con- 
trol and  possession  of  the  person  assaulted. 
There  is  nothing  in  our  statute  that  shows 
that  the  term  'from  the  person'  was  used  in 
the  restricted  and  popular  sense  contended 
for  by  plaintiff  in  error.  Joseph  E.  Borgan, 
being  a  watchman  and  in  immediate  charge 
and  possession  of  the  station  and  all  the  per- 
sonal property  therein  contained,  as  against 
the  plaintiff  in  error,  was  the  owner  and  in 
the  possession  of  such  property.  If  plaintiff 
in  error  and  his  confederates  entered  into 
a  conspiracy  to  go  into  said  station  house 
and  feloniously  steal  money  or  other  valuable 
property  therein,  and  if,  upon  arriving  at  said 
station  house,  they  found  the  watchman  there 
in  charge  of  the  property  which  they  intended 
to  steal,  and  if  he  was  violently  assaulted, 
for  the  purpose  of  overcoming  his  resistance 
or  of  putting  him  in  fear,  by  the  plaintiff  in 
error  with  the  intent  to  enable  the  con- 
spirators to  steal  the  money  or  other  valuable 
thing  then  being  in  the  possession  and  con- 
trol of  the  said  Dorgan,  and  were  only  in- 
tercepted and  prevented  from  accomplishing 
their  purpose  by  the  resistance  of  the  said 
Dorgan,  the  offense  would  be  an  assault  with 


intent  to  rob  the  said  Dorgan,  and  would  be 
complete  without  proof  of  a  specific  intent  to 
Bteal  money  or  goods  that  were  actually  on 
the  person  of  the  said  Dorgan." 

In  State  v.  Carroll,  214  Mo.  302,  113  S. 
W.  1051,  21  L.R.A.(N.S.)  311,  it  was  held 
that  an  indictment  charging  an  attempt  to 
rob,  etc.,  the  money  and  personal  property  of 
a  named  person  was  sufficient  to  sustain  a 
conviction  thereunder  where  it  appeared  that 
the  person  assaulted  was  in  possession  of  the 
property  as  agent  or  employee  of  another* 
The  court  in  this  case  said:  "The  informa- 
tion substantially  charged  that  the  defend- 
ants violently  and  feloniously  attempted  to 
rob,  steal,  take  and  carry  away  the  money 
and  personal  property  of  him,  the  said  T.  P. 
Hoxey,  and  the  testimony  in  this  case,  beyond 
any  doubt,  shows  that  T.  P.  Hoxey  at  the 
time  of  the  attempted  robbery  was  in  the 
possession  of  the  property.  As  against  the 
robbers  it  was  properly  charged  that  T.  P. 
Hoxey,  who  was  in  the  lawful' possession  of 
the  money  and  property,  was  the  owner  of 
it,  and  the  mere  fact  that  during  the  progress 
of  the  trial  it  appeared  that  T.  P.  Hoxey  was 
in  charge  of  the  property  for  the  J.  B.  Buss 
Mills,  does  not  authorize  the  defendants  to 
interpose  the  defense  that  the  J.  B.  Buss 
Mills  were  the  actual  owners  of  the  property, 
or  the  further  defense  that  the  information 
failed  to  allege,  or  that  the  proof  failed  to 
show,  that  they  were  either  a  partnership  or 
a  corporation.  In  the  information  there  was 
an  entire  absence  of  any  allegation  that  the 
J.  B.  Buss  Mills  had  any  connection  with 
this  property,  and  even  if  it  be  conceded  that 
they  were  the  actual  owners  of  the  property, 
yet  if  Mr.  Hoxey  was  in  the  lawful  possession 
of  that  property,  the  charge  was  manifestly 
proper  that  the  defendants  attempted  to  rob 
T.  P.  Hoxey  of  his  money  and  property.  We 
repeat,  that  as  against  the  defendants  T.  P. 
Hoxey  stood  as  the  owner  of  that  property,  of 
which  he  was  in  the  lawful  possession." 

Nor  is  the  actual  possession  of  money  or 
other  property  by  the  person  assaulted  an 
essential  element  in  the  offense  of  assault  with 
intent  to  rob.  People  v.  Holden,  13  Cal.  App. 
354,  109  Pac.  496;  Ingley  v.  State,  35  Tex. 
Crim.  427,  34  S.  W.  116.  In  Hamilton  v. 
State,  36  Ind.  280,  10  Am.  Rep.  22,  the  court 
stated  the  rule  and  reason  therefor  as  fol- 
lows: "A  robber  supposes  that  an  individual 
has  a  well  filled  pocket-book  or  a  valuable 
watch  on  his  person,  and  resolving  to  possess 
himself  thereof,  he  meets  the  individual;  with 
a  slung-shot,  or  a  bludgeon,  he  knocks  him 
down,  searches  his  pockets,  and  fails  to  find 
that  which  he  expected  to  find.  Shall  it  be 
held  that  he  is  guilty  of  a  misdemeanor  only  ? 
He  has  taken  the  first  step;  has  taken  it  with 
the  intent  to  commit  the  crime  of  robbery, 
and  IB  clearly,  in  our  opinion,  within  the  stat- 
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ate  on  which  the  information  is  fomided." 
And  in  State  v.  Roberts,  67  Kan.  631,  73 
Pac.  905,  it  was  said:  **The  law  under  which 
the  conviction  was  had  creates  a  substantive 
and  independent  crime,  in  which  an  assault 
with  the  intent  to  rob,  or  commit  rape,  bur- 
glary, manslaughter,  or  other  felony,  is  the 
gravamen  of  the  offense.  If  the  assault  and 
guilty  intent  are  shown,  it  becomes  immate- 
rial whether  the 'actual  robbery  failed  because 
the  victim  had  no  property  on  his  person  ot 
under  his  control." 

Mere  acts  of  preparation  for  the  commis- 
sion of  an  attempt  or  assault  with  intent  to 
commit  robbery  will  not  suffice  to  establish 
the  oflTense.  Groves  v.  State,  116  Ga.  516,  42 
8.  E.  755,  59  L.R. A.  598,  wherein  it  was  said : 
"The  hiring  of  the  hack,  the  ascertaining  of 
the  fact  that  the  intended  victim  had  no 
weapons,  and  the  procuring  of  the  false  faces 
for  disguise,  were  merely  preparatory  acts, 
and  not  proximately  leading  to  the  consum- 
mation of  the  crime  of  robbery,  and  that 
therefore  no  attempt  to  commit  that  offense 
was  sufficiently  charged  in  the  indictment." 
And  to  the  same  effect  see  the  reported  case. 

The  fact  that  the  offense  was  committed 
through  the  aid  of  the  police  authorities  act* 
ing  as  supposed  confederates  does  not  affect 
the  liability.  People  v.  Du  Veau,  105  App. 
Div.  381,  19  N.  Y.  Grim.  268,  94  N.  Y.  8. 
225,  wherein  it  appeared  that  a  person  urged 
to  commit  a  robbery  by  another  apparently 
consented,  but  in  reality  informed  the  police 
authorities,  one  of  whom  afterwards  acted 
as  a  confederate  for  the  purpose  of  bringing 
the  guilt  of  the  offense  home  to  the  instigator. 
In  answer  to  the  contention  that  the  accused 
was  not  guilty  of  the  offense  charged  because 
his  accomplices  were  acting  under  instruc- 
tions from  the  district  attorney's  office  the 
court  said:  'It  is  upon  this  evidence  that 
the  defendant  was  convicted  of  an  attempt  at 
robbery  in  the  first  degree.  If  this  story 
is  true — and  the  jury  were  justified  in  be- 
lieving it — ^I  think  there  is  no  doubt  that  the 
defendant  was  guilty  of  the  crime  charged. 
Lewis,  who  was  to  be  robbed,  was  where  he 
was  expected  to  be  at  the  time  the  at- 
tempt was  to  be  made.  He  had  upon  his 
person  the  property  of  which  the  defendant 
expected  to  despoil  him.  The  defendant  had 
proposed  to  Nelson  to  rob  him;  had  fur- 
nished Nelson  with  a  weapon  with  which  he 
was  to  be  rendered  unconscious  while  Nelson 
robbed  him;  had  engaged  with  Nelson's  con- 
federate to  assist  in  the  attempt;  and  the 
defendant  was  to  receive  from  them  the  pro- 
ceeds of  the  robbery.  There  was  nothing  to 
prevent  the  scheme  from  being  carried  out, 
and  Lewis  seriously,  if  not  fatally,  injured 
and  then  robbed,  except  the  fact  that,  un- 
known to  the  defendant  the  public  authori- 
ties had  been  apprised  of  his  purpose  and 


were  on  hand  to  prevent  the  attempt.  The 
first  suggestion  of  the  robbery  came  from  the 
defendant.  The  authorities  did  not  propose 
the  commission  of  the  crime.  The  person  to 
be  robbed  had  no  part  in  the  transaction. 
He  was  not  even  warned  of  the  attempt  that 
was  to  be  made  upon  him.  This  is  entirely 
different  from  a  case  where  the  owner  of 
property,  learning  that  an  attempt  is  to  be 
made  to  rob  him,  takes  part  in  the  act  by 
aiding  the  robbers  in  their  attempt.  There 
certainly  can  be  no  doubt  but  that  a  crime 
would  have  been  committed  if  Lewis  bad 
walked  out  of  his  premises,  locked  the  door, 
and  had  then  been  assaulted  with  the  weapon 
furnished  by  the  defendant,  and  his  money 
end  jewelry  taken  from  his  person  while  he 
was  unconscious.  If  the  defendant  did  an  act 
with  intent  to  commit  that  crime,  and  tend- 
ing but  {ailing  to  effect  its  commission,  he 
was  guilty  of  an  attempt  within  section  34 
of  the  Penal  Code." 

It  has  been  held  by  the  United  States  court 
for  the  Territory  of  Oklahoma  that  a  convic- 
tion for  assault  with  intent  to  rob  could  be 
had  under  the  United  States  statutes  govern- 
ing the  Indian  country  even  though  actual 
robbery  was  accomplished.  Axhelm  v.  U.  S. 
9  Okla.  321,  60  Pac.  98,  wherein  the  court 
in  its  official  syllabus  said:  "By  the  provi- 
sions of  section  23  of  the  Act  of  March  1, 
1889  (United  States  Statutes  at  Large,  vol- 
ume 25,  page  787),  one  who,  in  the  Indian 
country,  feloniously,  wilfully,  and  with  mal- 
ice aforethought,  assaults  any  person  with 
intent  to  rob,  may  be  convicted  of  such  offense 
and  sentenced  to  confinement  at  hard  labor 
for  a  term  not  less  than  one  nor  more  than 
fifteen  years,  even  though  the  robbery  is 
actually  accomplished,  and  the  crime  of  as- 
sault with  intent  to  rob  is  not  merged  into 
the  crime  of  robbery  in  the  Indian  country, 
for  th^  reason  that  the  United  States  statutes 
nowhere  provide  any  punishment  for  the 
crime  of  robbery  in  such  country ;  and  sec- 
tion 2561  of  the  Statutes  of  Oklahoma^  to 
the  effect  that  *No  person  can  be  convicted 
of  an  attempt  to  commit  a  crime,  when  it 
appears  that  the  crime  intended  or  attempted 
was  perpetrated  by  such  person  in  pursuance 
of  such  attempt,'  has  no  application  to  the 
crime  of  assault  with  intent  to  rob  in  the 
Indian  country,  as  such  crime  is  governed  by 
the  laws  of  the  United  States  and  not  by  the 
laws  of  the  Territory  of  Oklahoma." 

2.  Intent. 

An  essential  element  of  the  crime  of  assault 
with  intent  to  commit  robbery  being  the 
intent,  proof  of  an  assault  without  circum- 
stances tending  to  show  that  it  was  com- 
mitted in  order  to  obtain  property  from  the 
person  or  immediate  presence  of  the  person 
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assaulted  falls  s&ort  of  establishing  the  crime 
of  an  attempt  to  commit  robbery.  Garrity  v. 
People,  70  111.  83;  State  v.  Roberts^  67  Kan. 
631,  73  Pac.  005;  Taylor  v.  Com.  3  Bush 
(Ky.)  508;  State  v.  Crafty  72  Mo.  456; 
Smith  V.  State,  72  Neb.  345,  100  N.  W.  806; 
State  T.  Glavery,  10  Nev.  24 ;  State  t.  Hughes^ 
31  Nev.  270,  102  Pac.  562;  Coles  v.  State, 
23  Ohio  Cir.  Ct.  Rep.  313;  Sanders  v.  State, 
53  Tex.  Crim.  613,  111  S.  W.  167.  In  State 
V.  Hanson,  49  Mont.  361,  141  Pac.  669,  the 
court  said:  "Though  this  crime  can  be  ac- 
complished only  by  means  of  force  or  fear 
(Rev.  Codes,  sec.  8309),  and  is  moat  frequent- 
ly accompanied  by  an  assault,  proof  of  an 
assault'  without  circumstances  tending  to 
show  that  it  was  resorted  to  as  a  means  to 
prevent  resistance,  and  in  order  to  obtain 
property  from  the  person  or  inunediate  pres- 
ence of  the  one  assaulted,  falls  far  short  of 
establishing  the  crime  of  an  attempt  to  com- 
mit robbery.  An  essential  element  of  this 
crime  is  the  intent.  'An  act  done  with  intent 
to  commit  a  crime,  and  tending  but  failing 
to  effect  its  commission,  is  an  attempt  to 
commit  that  crime.'  (Rev.  Codes,  sec.  8894.)" 
And  in  Turley  y.  People,  188  UL  628,  59  N. 
B.  506,  it  was  said:  "The  law  in  sudi  cases 
is  that  the  intent,  being  the  gist  of  the  crime, 
must  be  specifically  averred  and  satisfactorily 
proved.  ...  In  other  words,  the  charge 
being  of  an  assault  with  a  felonious  intent, 
the  defendants  could  only  be  convicted  of  the 
offense  charged  by  proof  that  the  assault  was 
committed  with  the  specific  intent.  Hie  facts 
bebg  admitted  that  nothing  of  yalue  was 
taken  from  the  prosecuting  witness  or  dis- 
turbed upon  his  person,  and  there  being  an 
entire  absence  of  proof  that  an  attempt  was 
made  to  do  so,  the  charge  of  an  assault  with 
such  an  intention  is  rebutted." 

So  an  instruction  that  the  assault  is  the 
gist  of  the  offense  was  held  to  be  improper 
in  Axhelm  y.  U.  S,  9  Okla.  321,  60  Pac.  98, 
the  court  saying:  "The  gist  of  the  action 
consists  not  only  in  the  assault,  but  the  as- 
sault, in  order  to  constitute  assault  with 
intent  to  rob  in  the  Indian  country,  must 
bave  been  made  wilfully,  unlawfully,  felo- 
niously and  of  his  malice  aforethought,  with 
the  intent  to  rob." 

In  State  y.  Bateman,  196  Mo.  35,  95  S.  W. 
413,  the  court,  holding  that  an  instruction 
that  if  the  jury  found  the  assault  had  been 
committed  with  the  intent  to  rob  and  cor« 
rectly  defining  the  offense  of  robbery,  was 
sufficient  without  adding  that  the  assault  was 
made  with  the  intent  to  deprive  the  owner 
of  his  property,  pointed  out  the  distinction 
between  the  offense  of  robbery  and  assault 
with  the  intent  to  commit  robbery  as  follows: 
'It  is  insisted  by  appellant  that  instruction 
Kg.  1  did  not  go  far  enough,  and  that  it  was 
essential  that  the  jury  should  be  required  to 


find,  not  only  that  the  defendant  intentionally 
made  an  assault  upon  the  prosecuting  witness, 
Charles  Ingram,  with  intent  to  rob,  but  also 
that  at  the  time  of  nmking  the  assault  he  did 
80  with  the  intent  to  deprive  tlie  owner  of 
his  property;  and  that  instruction  No.  2, 
defining  robbery,  does  not  cure  the  error  in 
instruction  No.  1.  In  support  of  this  in- 
sistence our  attention  is  directed  to  the  case 
of  State  y.  Graves,  185  Mo.  713.  That  case 
falls  far  short  of  supporting  the  contention 
of  appellant  in  the  case  at  bar.  A  careful 
examination  of  the  Graves  case  will  clearly 
demonstrate  the  distinction  between  it  and 
the  case  now  in  hand.  In  the  one,  that  is,, 
the  Graves  case,  the  defendant  was  charged 
and  convicted  of  the  completed  offense  of 
robbery;  in  the  other,  that  is,  in  this  case,  the 
defendant  is  simply  charged  with  an  assault 
with  intent  to  rob.  In  the  case  relied  upon  by 
appellant  it  will  be  observed  that  the  instruc- 
tion was  condemned  upon  the  ground  that  it 
failed  to  require  the  jury  to  find  that  the  de- 
fendant took  the  property  from  the  prosecut- 
ing witness  with  the  intent  to  permanently 
deprive  him  of  it.  It  will  be  observed  in  that 
case,  in  which  the  completed  offense  of  rob- 
bery was  charged,  that  while  the  court  cor- 
rectly defined  the  offense  of  robbery,  yet  it 
omitted  anywhere  to  require  the  jury  to  find 
that  the  defendant  took  said  property  with 
the  intent  to  permanently  deprive  tlie  owner 
of  it,  which  was  an  essential  element  of  the 
offense  as  charged  in  that  cfise.  Not  so  in 
the  case  at  bar;  here  the  defendant  is  simply 
charged  with  an  assault  with  intent  to  rob 
and  the  instruction  complained  of  required 
the  jury  to  find  that  the  assault  was  made 
with  such  intent,  which  is  followed  with  a 
clear  explanation  of  what  constitutes  robbery, 
and  this  is  manifestly  all  that  was  required 
and  submitted  to  the  jury,  every  essential 
element  constituting  the  offense  charged.  In 
other  words,  the  instructions  substantially 
told  the  jury  what  were  the  essential  ele- 
ments of  robbery,  and  that  if  they  found  that 
the  defendant  assaulted  the  prosecuting  wit- 
ness with  the  intent  to  commit  such  offense, 
then  they  should  find  him  guilty  of  the  offense 
charged.'' . 

One  who  aids  and  abets  another  in  commit- 
ting an  assault  on  a  third  person  cannot  be 
held  liable  for  an  assault  with  intent  to  rob 
unless  it  is  shown  that  he  not  only  joined  in 
the  assault  but  was  a  participant  in  the  in- 
tent to  rob.  People  v.  Foley,  59  Mich.  553, 
26  N.  W.  699;  People  v.  Belton,  160  Mich. 
416,  125  N.  W.  386;  State  y.  Tate,  145  Mo. 
667,  47  S.  W.  792.  In  People  y.  Belton,  supra, 
the  court,  criticising  an  instruction  which 
practically  told  the  jury  that  men  who  com- 
bine for  an  assault  are  liable  for  any  felony 
committed  by  any  one  of  them,  whether  they 
participate  in  the  actual  felonious  design  or 
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not,  stated  the  doctrine  as  follows:  "Th'e 
infirmity  in  the  case  at  bar  lies  in  charging 
the  jury  that  if  they  found  that  the  respond- 
ent was  aiding  and  abetting,  or  that  he  was 
assisting  some  person  in  committing  the 
assault  upon  the  complaining  witness,  John 
Mundt,  and  that  the  assault  was  committed 
with  the  intent  to  rob,  the  respondent  would 
be  guilty  of  the  crime  charged  in  the  informa- 
tion, assault  with  intent  to  rob.  For  aught 
that  appears  here,  the  aiding  and  abetting 
may  have  been  simply  in  the  assault.  There 
can  be  no  criminal  responsibility  for  anything 
not  fairly  within  the  common  enterprise,  and 
which  might  be  expected  to  happen,  if  occa- 
sion should  arise  for  any  one  to  do  it.  The 
assaulter  may  have  intended  to  rob,  but  the 
respondent  assisting  in  the  assault  may  not 
have  such  intent.  The  illustration  given  by 
the  court  was  an  unfortunate  one  in  a  case 
of  specific  intent.  Undoubtedly  if  two  per- 
sons go  out  with  a  common  purpose  to  rob  a 
man — ^that  being  a  felony — and  the  man  re- 
sists, and  is  killed  by  one  of  the  conspirators 
or  robbers,  while  the  other  robber  is  aiding 
and  abetting  his  comrade  by  watching  in  aid 
of  the  common  purpose  or  conspiracy,  both 
might  be  guilty  of  murder,  and  this  because 
of  the  conspiracy  to  commit  a  felony.  But 
that  doctrine  would  not  apply  in  a  case  of 
assault  with  intent  on  the  part  of  the  as- 
saulter only  to  rob,  where  the  common 
purpose  was  to  commit  an  assault  only — a 
mere  misdemeanor.  As  Chief  Justice  Camp- 
bell said  in  the  Foley  case:  It  is  going  be- 
yond the  province  of  the  court  to  suggest  how 
far  any  extent  of  violence  indicates  an  intent 
to  do  more  than  commit  violence.'  Because 
men  combine  for  an  assault,  it  does  not  follow 
that  all  are  guilty  of  a  felony  committed  by 
one  of  them.  Especially  is  that  true  of  the 
class  of  crimes  we  are  considering,  that  of 
an  act  coupled  with  a  specific  intent."  See 
to  the  same  effect  State  v.  Tate,  146  Mo.  667, 
47  S.  W.  792. 

At  a  subsequent  trial  of  the  case  last  cited 
additional  evidence  was  produced  to  the  effect 
that  the  accused  had  conferred  and  planned 
with  others  to  commit  not  only  an  assault 
but  a  robbery,  and  his  conviction  of  an  as- 
sault with  intent  to  commit  robbery  was  sus- 
tained. State  v.  Tate,  166  Mo.  Tid,  66  S. 
W.  1099. 

Where  evidence  shows  conspiracy  with  in- 
tent to  rob,  what  one  says  and  does  in  the 
furtherance  and  consummation  of  the  common 
purpose  is  chargeable  to  the  other.  Grogan 
V.  State,  63  Miss.  147. 

3.  Force. 

The  force  necessary  to  constitute  an  assault 
with  intent  to  rob  need  not  be  actual,  but 
may  consist  of  intimidation  through  forceful 


and  violent  actions.  Thus  in  McNamara  t. 
People,  24  Colo.  61,  48  P^.  641,  the  court 
reviewing  the  conflicting  opinions  relating  to 
assault  said:  "This  diversity  of  opinion  has 
arisen  in  cases  wherein  the  alleged  assault 
was  made  towards  the  perpetration  of  an  of- 
fense that  could  not  possibly  be  consummated 
unless  the  firearm  was  loaded,  such  as  murder 
or  bodily  injury;  and  we  find  no  case  where- 
in the  facts  essential  to  support  the  allega- 
tion of  an  assault,  with  intent  to  commit  rob- 
bery or  a  like  crime,  is  discussed  or  deter- 
mined; this  being  an  offense  that  may  be 
committed  by  intimidation,  as  well  as  by 
actual  force.  The  intimidation  of  a  person 
may  be  just  as  effectually  accomplished  by  an 
apparent,  as  well  as  an  actual,  ability  to 
inflict  the  menaced  injury;  and  therefore  the 
reason  of  the  rule  adopted  in  the  cases  hold- 
ing proof  of  actual  ability  necessary  is  not 
applicable  to  a  case  of  this  character." 

In  State  v.  Breckenridge,  33  La.  Ann.  310, 
it  was  held  that  a  battery  being  no  part  of 
the  offense  of  assault  with  intent  to  commit 
robbery,  it  was  improper  to  charge  that  if 
there  was  no  proof  that  the  prisoner  laid 
hands  on  the  person  assaulted  or  demanded 
his  money  they  must  acquit  him. 

However  construing  the  Wisconsin  statute 
(Stats.  1898,  §  4376)  providing  that  '^any 
person  being  armed  with  a  dangerous  weapon 
who  shall  assault  another  with  intent  to  rob 
or  murder  shall  be  punished  by  imprison- 
ment in  the  state  prison  not  more  than  fifteen 
years  nor  less  than  one  year,"  the  court  in 
Lipscomb  v.  State,  130  Wis.  238,  109  N.  W. 
086,  said:  ''It  is  an  essential  element  of  the 
crime  of  which  the  defendant  was  convicted 
that  he  be  armed  with  a  dangerous  weapon. 
An  empty  revolver  merely  pointed  at  a  person, 
and  not  used  to  strike  with,  is  not  a  dan- 
gerous weapon,  however  much  the  person  at 
whom  it  is  pointed  may  be  put  in  fear.  A 
loaded  revolver  pointed  at  a  person  within 
shooting  distance  is  a  dangerous  weapon  as 
matter  of  law.  This  does  not  mean  that  it 
was  necessary  in  the  present  case  for  the  state 
to  introduce  proof  that  some  person  loaded 
the  revolver  or  saw  the  cartridges  in  it.  Un- 
der the  weight  of  authority,  when  the  state 
proves  that  a  gun  or  revolver  was  pointed  at 
a  person  within  shooting  distance  with  a 
threat  or  other  words  indicating  intention  to 
fire,  the  person  assailed  not  knowing  but  that 
it  is  loaded,  the  state  has  made  prima  facie 
proof  that  the  gun  or  revolver  is  loaded  and 
consequently   a   dangerous   weapon." 

An  instruction  that  an  assault  with  intent 
violently  and  feloniously,  and  by  putting  in 
fear,  to  rob,  steal  and  carry  away  the  goods, 
etc.,  was  held  to  state  sufficiently  the  charac- 
ter of  the  force  to  be  used  in  the  assault 
without  further  defining  the  word  assault. 
State  v.  Atkins,  122  la.  161,  97  N.  W.  996, 
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wherein  it  was  said:  "There  was  no  occasion 
to  enter  upon  a  definition  of  the  word  'as- 
«anlt'  All  men  of  common  understanding 
accept  of  the  word  as  meaning  an  interference, 
without  right  or  authority,  on  the  part  of  one 
person  with  the  liherty  of  person  on  the  part 
of  another.  The  word  is  of  such  general  use, 
and  its  meaning  so  well  understood,  thai 
there  is  no  more  necessity  for  definition  than 
thdVe  is  to  give  definition  to  the  expressions 
Ho  strike'  and  'to  beat,'  when  used  in  con- 
nections with  an  indictment." 

But  see  the  reported  case  wherein  it  is  held 
that  an  instruction  that  an  assault  to  rob 
is  an  unlawful  assault,  etc.,  with  intent  to 
steal,  etc.,  was  erroneous  in  that  it  omitted 
the  elements  of  force  and  intimidation  and 
merely  defined  an  assault  with  intent  to  com- 
mit larceny. 

It  is  generally  held  that  an  attempt  to 
take  property  from  the  person  of  another  by 
means  of  cunning  and  stealth  does  not  con- 
stitute snch  force  and  violence  as  is  necessary 
to  constitute  the  offense  of  assault  with  intent 
to  rob.  Com.  v.  Ordway,  12  Cush.  (Mass.) 
270;  State  v.  Sommers,  12  Mo.  App.  374; 
Hanson  v.  State,  43  Ohio  St.  376,  1  N.  E.  136; 
Walters  v.  State,  56  Tex.  Crim.  10,  118  S.  W. 
543.  Holding  that  an  attempt  to  steal  a 
stick  pin  by  cunning  and  adroitness  could 
not  be  called  an  assault  with  intent  to  rob, 
the  court  in  People  v.  Ryan,  239  111.  410,  88 
N.  E.  170,  said:  *Tlie  evidence  in  this  case 
only  tended  to  prove  an  attempt  to  remove 
the  stud  from  the  necktie  by  stealth  and 
adroitness,  by  means  of  the  newspaper  placed 
under  the  chin  and  by  detaching  the  stud  in 
some  way.  There  was  no  injury  to  the  per- 
son of  the  owner  and  no  violence  or  struggle 
either  to  obtain  the  stud  or  to  retain  it. 
"Hiere  was  no  intent  to  remove  it  by  force, 
and  when  detected  the  defendant  immediately 
ran  away.  The  pushing  and  crowding  were 
the  ordinary  methods  of  pick-pockets  and  the 
act  of  the  defendant  was  that  of  a  sneak 
thief.  While  the  evidence  for  the  people  was 
sufficient  to  show  an  assault  with  intent  to 
steal  the  stud  from  the  person  of  Oliver,  it 
did  not  show  any  intent  to  take  it  by  force 
or  intimidation.  The  evidence  did  not  justify 
the  finding  that  there  was  any  intent  to  ob- 
tain the  stud  by  violence,  which  would  con- 
stitute robbery." 

However,  in  State  v.  West,  106  La.  274,  30 
So.  848,  the  Loux9i(ma  statute  (Rev.  St.  811) 
providing  that  "whoever  shall  be  found  guilty 
<rf  attempting  to  rob,  from  the  person  of 
another,  money  or  other  property  by  cutting 
w  tearing  the  clothes,  thrusting  the  hand 
into  the  pockets,  or  otherwise,  though  he  do 
not  succeed  in  such  attempted  robbery,  shall, 
on  oonvietioD,  be  'punished  as  set  forth  in  the 
statute,' »•  was  tinder  consideration.  In  an* 
awering  the  contention  that  an  indictment  was 


not  within  the  terms  of  the  statute,  the  court 
8aid:  'The  error  assigned  is  that  the  aver- 
ments of  the  information  do  not  sustain  the 
sentence  and  judgment  of  the  court,  for  the 
reason  that  they  do  not  set  forth  an  attempt 
to  rob  from  the  person,  such  as  cutting  or 
tearing  the  clothes,  or  thrusting  the  hand 
into  the  pocket.  Learned  counsel  for  the  ac- 
cused argues  that  the  statute  does  not  de- 
nounce as  an  offense  the  attempt  to  snatch 
a  purse,  and  contends  that  it  is  directed  to 
the  punishment  of  one  who  attempts  to  rob 
by  cutting  or  tearing  the  clothes  or  thrusting 
the  hand  into  the  pockets.  While  it  is  true 
that  the  words  'snatch  violently'  are  not  used 
in  the  statute,  it  remains  that  its  scope  has 
been  enlarged  by  the  use  of  the  word  'other- 
wise.' The  information  charges  a  way  of 
attempting  to  rob  not  foreign  to  the  wrong 
the  words  of  the  statute  expressly  renounce — 
the  ofifense  is  of  the  same  kind  or  class.  The 
charge  is  the  taking  of  a  purse  and  its  con- 
tents by  force,  by  violently  seizing  the  hand. 
There  is  as  much  force  and  violence  to  be 
inferred,  and  the  chances  of  success  are  as 
great  from  the  'snatching  violently'  as  in 
'cutting*  or  'tearing'  'the  clothes*  and  'thrust- 
ing the  hand  into  the  pocket'  as  set  out  in  the 
statute.  ...  In  the  case  in  hand,  the 
crime  was  committed,  if  the  accused  violently 
snatched  the  purse  as  charged.  The  manner 
of  the  attempt  was  as  wrongful  and  as  much 
against  common  right  as  if  he  had  made  the 
attempt  by  cutting  or  tearing  the  clothes 
or  thrusting  the  hand  in  the  pocket  of  the 
one  he  was  attempting  to  rob,  using  the  words 
of  the  statute.  The  'snatching*  is  denounced 
as  having  been  forcible  and  violent.  The  I$iw 
is  directed  against  the  taking  of  property 
from  the  person  of  another  against  the  per- 
son's will.  The  intent  of  the  word  'otherwise' 
as  used  evidently  was  to  include  all  similar 
acts  to  those  denounced,  resorted  to  in  the 
attempt  to  'rob.'  The  statute  includes  at- 
tempts other  than  those  expressly  mentioned 
by  the  use  of  the  word,  by  expressly  provid- 
ing that  attempts  in  a  different  manner  and 
in  another  way  than  in  that  specifically  de- 
nounoed,  shall  be  subject  to  punishment,  and 
the  information  setting  out  the  attempt  has 
not  taken  it  out  of  the  grasp  of  the  statute 
by  charging  that  it  was  made  by  violently 
snatching  the  purse." 

Nor  can  force  exercised  subsequent  to  the 
attempted  robbery  and  in  an  effort  to  escape 
constitute  such  force  as  is  necessary  to  comr 
plete  the  crime  of  assault  with  intent  to  rob. 
State  V.  Fallon,  2  N.  D.  610,  52  N.  W.  318. 
And  see  the  reported  case.  In  Hanson  v. 
State,  43  Ohio  St.  376,  1  N.  E.  136,  it  ap- 
peared that  the  accused  had  attempted  to  de- 
tach and  remove  a  ishirt  pin  from  the  person 
of  the  prosecuting  witness,  who  was  at  the 
time   standing   in   a  crowd,   and   feeling   a 
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Budden  jerk  at  bis  shirt  bosom,  reached  out 
his  hand  and  caught  the  accused,  who  then 
struggled  to  release  himself.  Holding  it  error 
to  refuse  an  instruction  that  violence  in  order 
to  constitute  an  assault  with  intent  to  rob 
must  not  be  subsequent  to  the  attempt  to 
take  the  property,  the  court  said:  'This  re- 
quest should  have  been  given.  There  being 
no  putting  in  fear,  violence  is  an  essential 
ingredient  in  the  crime  of  robbery.  We  find 
nothing  in  the  charge  as  given  which  can  be 
considered  as  a  fair  equivalent  for  the  re- 
quest. The  testimony  tended  to  show  that 
after  the  taking  of  the  property  had  been 
abandoned  by  the  defendant,  a  struggle  to 
avoid  an  arrest  ensued.  However  violent  this 
struggle,  it  did  not  characterize  the  attempt 
to  take  the  diamond  stud.  The  jury  should 
have  been  plainly  told  that  the  charge  of 
assault  with  intent  to  rob  by  violence  was 
not  proved  by  subsequent  violence  used  to 
avoid  an  arrest." 

//.  Indictment  or  Information, 

1.  Geneballt. 

The  same  particularity  is  not  required  in 
charging  an  assault  with  the  intent  to  commit 
a  robbery  as  is  required  in  charging  the  com- 
pleted crime.  Traver  v.  State,  72  Ark.  524, 
81  8.  W.  615;  Morris  v.  State,  13  Tex.  App. 
65;  Clark  v.  State,  41  Tex.  Crim.  641,  66 
S.  W.  621.  Nor  is  it  essential  to  use  the 
words  of  a  statute  in  charging  a  crime  in 
an  indictment  if  others  of  like  import  are 
used.  State  v.  Bohn,  19  Wash.  36,  52  Pao. 
325,  and  so  in  this  case  it  was  held  that  an 
allegation  charging  accused  with  making  an 
unlawful  and  felonious  assault  was  equivalent 
to  the  use  of  the  words  of  the  statute  (Penal 
Code,  §  20),  "in  a  rude,  insolent  and  angry 
manner." 

So  it  has  been  held  that  it  was  no  objec- 
tion to  an  indictment  charging  the  defendant 
with  an  assault  with  "intent  to  commit  a 
felony"  without  stating  what  particular  fel- 
ony was  intended,  where  the  statement  of 
facts  immediately  following  such  allegation 
showed  the  felony  intended  to  be  robbery. 
State  y.  Fenton,  30  Wash.  325,  70  Pac.  741. 
In  State  v.  Costello,  29  Wash.  366,  69  Pac. 
1099,  the  court  said:  "The  statute,  at  §  7057, 
Bal.  Code,  provides,  'An  assault  with  an  in- 
tent to  commit  murder,  rape,  the  infamous 
crime  against  nature,  mayhem,  robbery,  or 
grand  larceny  shall  subject  the  offender  to 
imprisonment,'  etc.  The  information  charges 
the  defendant  with  the  crime  €^  'assault  with 
intent  to  commit  a  felony.'  The  particular 
felony  is  not  named  in  that  part  of  the  in- 
formation but,  immediately  following,  the 
facts  are  stated  which  show  the  felony  to  be 
robbery.    The  defendant  could  not  have  been 


misled  as  to  the  particular  felony  which  wa» 
clearly  charged  against  him." 

Nor  need  the  indictment  set  out  the  fact» 
constituting  the  offense  intended  to  be  com- 
mitted. State  V.  Shields,  13  S.  D.  464,  83  N. 
W.  559;  Dickerson  v.  Com.  2  Bush  (Ky.)   1. 

By  statute  in  Missouri  (Laws  1805,  p. 
160)  it  is  made  a  felony  for  "Any  person  in 
any.  way  ...  to  stop,  detain,  or  arrest 
the  progress  of  any  train,  car,  engine,  tender 
or  coach  with  the  intent  to  commit  robbery 
thereon."  In  answer  to  the  contention  that 
an  indictment  under  this  statute  was  bad 
because  it  failed  to  set  out  what  particular 
person  it  was  intended  to  rob,  the  court  in 
State  ^.  West,  157  Mo.  309,  57  S.  W^  1071, 
said:  "The  statute  itself  individuates  the 
elements  of  the  crime  and  when  this  is  so  it 
is  sufficient  to  charge  the  offense  in  the  Ian* 
guage  of  the  statute.  In  this  case  the  indict- 
ment states  every  fact  descriptive  of  the 
offense  as  defined  in  the  statute  and  is  suffi- 
cient. .  .  .  But  the  indictment  is  good 
according  to  the  analogies  of  criminal  plead- 
ing. The  offense  under  the  statute  is  not 
robbery  but  stopping  a  train  with  intent  to 
commit  robbery  thereon.  It  may  be  likened 
to  a  charge  of  forgery  with  intent  to  defraud. 
In  such  a  case  it  is  not  necessary  to  charge 
an  intent  to  defraud  a  particular  person.  So 
here  the  offense  denounced  by  the  statute  ia 
made  out  by  proof  that  the  defendant  felo- 
niously stopped  the  train  with  intent  to  rob 
and  it  is  not  necessary  to  allege  the  intent 
to  rob  a  particular  person  or  corporation, 
nor  to  charge  a  robbery  in  fact." 

In  Lipscomb  v.  State,  130  Wis.  238,  109 
N.  W.  986,  a  conviction  oi(  assault  with  intent 
to  rob  was  sustained  under  an  indictment 
charging  actual  robbery.  The  court  said  in 
this  case:  "It  is  true  that  the  present  in- 
formation charged  actual  robbery  instead  of 
intent,  but,  as  actual  robbery  always  includes 
intent,  there  is  no  prejudicial  variance  be- 
tween the  statute,  the  information,  and  the 
verdict.  The  information  charged  more  than 
the  statute  required,  but  in  legal  effect  it 
charged  also  all  that  the  statute  or  the  ver- 
diet  covered." 

In  People  v.  Powler,  142  Mich.  225,  105 
N.  W.  611,  it  was  held  that  a  conviction  of 
assault  with  Intent  to  commit  robbery  might 
be  had  under  the  statute  defining  robbery  by 
the  aid  of  a  dangerous  weapon  and  with  the 
intent  to  kill  or  maim  the  person  robbed  if  it 
should  be  necessary  to  the  accomplishment 
of  the  robbery. 

2.  Intent. 

The  intent  with  which  the  assault  is  made 
being  the  gist  of  the  offense  of  assault  with 
intent  to  commit  robbery,  an  indictment  faiK 
ing  to  allege  such  intent  is  bad.  Conolly  v. 
People,  3  Scam.  (III.)  474. 
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However,  it  is  not  necesBary  to  specify  that 
the  accused  intended  to  deprive  the  owner  of 
the  value  of  the  property.  Traver  v.  State, 
72  Ark.  524,  81  8.  W.  615;  State  v.  Bateman, 
196  Mo.  35,  95  S.  W.  413;  Tyson  r.  U.  S. 
7  Okla.  Crim.  433,  122  Pac.  733;  Grumes  v. 
State,  28  Tez.  App.  516,  13  S.  W.  869,  19 
Am.  St.  Rep.  853.  In  answer  to  the  conten- 
tion that  an  indictment  for  assault  with  in- 
tent to  rob  was  had  because  it  failed  to  state 
that  the  intent  was  to  take  the  property  of 
another  to  his  own  use,  the  court  in  Morris 
V.  State,  13  Tex.  App.  65,  said:  ''It  is  to  be 
noted  that  in  the  definition  of  robbery,  as  we 
have  quoted  it  above  from  our  Penal  Code, 
one  of  the  elements,  and  one  of  the  most  im- 
portant elements  of  the  offense,  is  the  intent 
with  which  the  acts  constituting  the  assault 
were  committed,  which,  as  stated  in  the  lan- 
guage of  the  statute,  is  *wiih  the  intent  to 
appropriate  the  same,'  to  wit,  the  property 
attempted  to  be  fraudulently  taken,  'to  his 
own  nse.'  Without  the  intent  to  appropriate 
the  same  to  his  own  use,  that  the  offense  of 
robheiy  is  not  complete  under  the  statute  is 
clearly  evident.  In  an  indictment  for  robbery 
such  an  allegation  would  be  indispensable  to 
the  indictment.  But  here  the  party  is  not 
charged  with  robbery,  but  with  an  assault 
^th  intent  to  rob,  and  the  intent,  so  far 
as  concerns  the  offense  with  which  he  is 
sought  to  be  charged,  is  fully  stated,  to  wit,  to 
rob.  We  hold  that  the  proper  construction 
of  Article  506  of  the  Penal  Code,  above  quot- 
ed, is  that  it  is  only  necessary,  in  charging 
an  assault  with  intent  to  commit  some  other 
offense,  to  allege  such  matters  as  bring  the 
offense  within  the  definition  of  an  assault, 
coupled  with  an  intention  to  commit  such 
other  offense,  naming  it,  without  giving  the 
constituent  elements  of  the  offense  intended 
to  be  committed;  and  this,  we  think,  is  the 
clear  import  of  the  previous  decisions  of  our 
courts  upon  the  question.  Wherever  the  of- 
fense is  by  the  Code  defined,  as  is  the  case  in 
maiming,  murder,  rape,  robbery,  etc.,  in 
charging  assaults  with  intent  to  commit  those 
offenses,  it  is  only  necessary  to  charge  the 
assault  and  the  offense  intended  to  be  com- 
mitted eo  nomin." 

Kor  is  it  necessary  to  add  in  an  indictment 
for  assault  with  intent  to  commit  robbery 
that  the  intent  was  to  deprive  the  person 
assaulted  of  his  money  or  property  "without 
his  consent."  State  v,  Carroll,  214  Mo.  392, 
113  S.  W.  1051,  21  L.R.A.(N.S.)  311,  wherein 
it  was  said:  "In  our  opinion  the  information 
ia  tliis  case  is  sufficient  and  there  was  no 
necessity  for  the  use  of  the  terras  to  which 
ow  attention  has  been  directed  by  learned 
counsel  for  appellant,  'without  his  consent,* 
in  order  to  make  the  charge  a  valid  one. 
This  information  properly  charges  every  es- 
sential element  necessary  to   constitute  the 


offense  of  which  the  defendants  were  convict- 
ed. The  information,  it  will  be  observed, 
directly  charged  the  acts  of  violence  in  the  at- 
tempt to  perpetrate  a  robbery  of  the  prosecut- 
ing witness,  and  all  of  these  acts  were  don^ 
against  the  will  of  the  party  upon  whom  the 
attempt  was  made.  Certainly  if  it  was 
against  his  will,  it  was  without  his  consent, 
and  we  take  it  that  it  was  not  essential  to 
use  the  terms,  without  his  consent." 

In  State  v.  Hughes,  31  Nev.  270,  102  Pac. 
562,  the  indictment  was  objected  to  on  the 
ground  that  it  did  not  allege  sufficiently  the 
intent  with  which  the  assault  was  made.  It 
appeared  that  after  charging  the  assault  it 
was  further  alleged  that  the  defendant  "in 
pursuance  of  said  assault"  attempted  "felo- 
niously" to  take,  etc.,  the  goods  and  property 
of  the  person  assaulted.  In  answer  to  this 
contention  the  court  said :  "  'In  pursuance  of,' 
according  to  Webster,  means,  'in  accordance 
with ;  in  prosecution  of  fulfilment  of.'  There- 
fore, the  indictment,  in  effect,  alleges  that  in 
fulfilment  of  the  alleged  assault  the  defendant 
did  then  and  there  attempt  feloniously  and 
violently  to  take  from  the  person  of  A.  San- 
der, by  force  and  intimidation,  money,  etc. 
If  a  thing  is  done  in  fulfilment  of  some  other 
act,  done  contemporaneously,  it  is  but  a 
reasonable  deduction  that  such  other  act  is 
done  with  the  intent  to  carry  out  that  which 
is  in  fulfilment  thereof.  An  allegation  that 
robbery  is  the  fulfilment  of  the  assault  with 
the  deadly  instrument  may  be  regarded  as  of 
the  same  effect,  we  think,  as  an  allegation 
that  the  assault  was  made  with  the  intent 
to  rob.  The  word  'feloniously,'  used  in  the 
body  of  the  indictment,  in  a  legal  sense, 
means,  'done  with  intent  to  commit  crime.' 
Its  use  in  an  indictment  has  uniformiy  been 
held  to  be  a  sufficient  averment  of  the  intent 
necessary  to  constitute  tlie  crime. 
Had  the  word  'feloniously*  been  used  directly 
to  qualify  the  word  'assault,'  it  could  be  said 
with  a  greater  degree  of  clearness  that  the 
intent  is  sufficiently  alleged.  However,  in 
view  of  the  fact  that  the  formal  part  of  the 
indictment  acquainted  the  defendant  with  the 
specific  crime  with  which  he  was  intended  to 
be  charged,  and  the  body  of  the  indictment 
contains  language  which  is  capable  of  being 
construed  into  the  equivalent  of  a  charge 
of  the  essential  element  of  intent,  and  the  in- 
dictment not  having  been  questioned  in  the 
lower  court,  we  are  not  disposed  to  hoM  it 
fatally  defective.  There  is  nothing  whatever 
to  indicate  that  the  defendant  was  misled 
by  the  form  of  the  indictment,  or  that  he 
at  any  time  failed  to  fully  appreciate  that 
he  was  indicted  for  and  was  being  tried 
for  the  crime  of  assault  with  intent  to 
rob." 

In  Hollohan  v.  State,  32  Md.  399,  the  court 
overruling  a  demurrer  to  an  indictment  said : 
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"The  words  prescribed  in  the  statute  were, 
'with  an  intent  to  rob.*  The  words  of  the 
indictment  are,  'with  the  intent  feloniously 
to  rob.*  If  the  word  feloniously  had  been 
omitted,  the  averment  would  have  been  suffi- 
cient^ but  the  introduction  of  it  does  not 
change,  in  the  least,  the  effect  of  the  aver- 
ment. 'To  rob,'  and  'feloniously  to  rob,*  are 
synonymous.*' 

In  Robinson  v.  State,  11  Tex.  App.  309, 
it  was  held  that  an  allegation  of  assault 
"with  intent  to  rob"  was  sufficient  under  a 
statute  describing  the  offense  as  "assault  with 
intent  to  commit  the  offense  of  robbery,"  the 
two  phrases  being  tantamount  to  the  same 
thing. 

Holding  that  the  allegation  of  an  attempt 
fraudulent  to  take  the  property  of  the  per- 
son assaulted  included  the  word  "intent"  the 
court  in  Atkinson  v.  State,  34  Tex.  Crim.  424, 
30  S.  W.  1064,  said :  "The  indictment  in  this 
case  properly  charges  an  assault,  and  then 
charges  an  attempt  to  fraudulently  take  per- 
sonal property  from  the  person  or  possession 
of  the  assaulted  party,  with  intent  to  appro- 
priate same  to  the  use  of  defendant.  It  is 
difficult  to  see  how  an  assault  could  be  made 
on  a  person,  and  at  the  same  time  an  en- 
deavor or  effort  made  to  fraudulently  take 
from  such  person  property  in  his  possession, 
without  such  party  entertaining  at  the  time 
the  intent  to  do  what  he  was  then  endeavor- 
ing  to  accomplish;  and,  in  our  opinion,  the 
allegation  of  attempt  in  this  case,  in  the 
connection  in  which  it  is  used,  embraces 
the  technical  word  'intent'  as  used  in  the  stat- 
ute, and  we  accordingly  hold  the  indictment 
good." 

In  Runnells  v.  State,  34  Tex.  Crim.  431, 
30  S.  W.  1065,  it  was  said  of  the  use  of  the 
word  "attempt"  in  an  indictment  in  place 
of  the  word  "intent : "  "  'Attempt,*  used  in 
the  indictment,  sufficiently  charges  'intent'  in 
setting  out  the  offense  of  assault  with  intent 
to  commit  robbery.  'Words  used  in  a  statute 
to  define  an  offense  need  not  be  strictly  pur- 
sued in  the  indictment;  it  is  sufficient  to  use 
other  words  conveying  the  same  meaning,  or 
which  include  the  sense  of  the  statutory 
words.'  ...  It  is  generally  sufficient, 
in  charging  an  offense,  to  follow  the  language 
of  the  statute,  or  use  words  of  equivalent  or 
more  comprehensive  meaning.  .  .  .  The 
word  'attempt,'  as  used  here,  is  of  more  com- 
prehensive meaning  than  the  word  'intent,' 
which  it  is  contended  should  have  been  used. 
The  offense  is  charged  'in  ordinary  and  con- 
cise language,  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  meant,  and  with  that  degree  of  cer- 
tainty that  will  give  the  defendant  notice  of 
particular  offense  with  which  he  is  charged, 
and  enable  the  court  on  conviction  to  pro- 
nounce the  proper  judgment.' " 


3.  FOBCB. 

It  is  unnecessary  in  an  iodiotment  for  an 
assault  with  intent  to  rob,  to  allege  the  par- 
ticulars of  the  assault,  how  and  what  means 
were  used  to  constitute  force  or  excite  fear» 
the  mere  allegation  that  the  accused  did  make 
an  aasault  being  sufficient.  People  v.  Holden, 
13  Cal.  ^pp.  354,  109  Fac.  495;  McNamara 
V.  People,  24  Colo.  61,  48  Pac.  641. 

In  SUte  V.  Bohn,  19  Wash.  36,  52  Pac.  325,. 
it  was  held  that  where  the  information 
charged  a  consummated  assault  committed 
with  the  intent  to  rob  it  was  unneoessary  to 
allege  that  the  defendant  had  the  present  abil- 
ity to  execute  the  attempt. 

An  indictment  charging  an  attempt  to  com- 
mit robbery  in  the  first  degree  as  defined  by 
the  Missouri  statute  (§§  3530,  3531,  Rev. 
Sts.  1889),  providing  that  the  violence  or 
fear  of  injury  shall  be  present  and  immediate 
to  the  person  and  that  the  property  shall  be 
actually  taken  from  his  person  or  in  his 
presence  and  against  his  will,  was  held  to 
be  demurrable  where  it  was  alleged  that  the 
attempt  was  made  1^  putting  the  person 
assaulted  "in  fear  of  immediate  injury"  but 
did  not  allege  the  fear  was  immediate  injury 
''to  his  person."  State  v.  Smith,  119  Mo. 
439,  24  S.  W.  1000. 

4.  DESOBIPnON  OF  Pbopebtt. 

The  rule  is  generally  laid  down  by  the 
courts  that  it  is  not  necessary,  in  an  indict- 
ment for  an  assault  with  the  intent  to  com- 
mit robbery,  to  describe  the  particular  prop- 
erty which  the  accused  intended  to  take  from 
the  person  on  whom  the  assault  was  made. 
Traver  v.  State,  72  Ark.  524,  81  S.  W.  615; 
Dickinson  v.  State,  70  Ind.  247;  Taylor  ▼. 
Com.  3  Bush  (Ky.)  508;  Tyson  v.  U.  S.  7 
Okla.  Crim.  433,  122  Pac.  733;  Crumes  v. 
State,  28  Tex.  App.  516,  13  S.  W.  868,  19 
Am.  St.  Rep.  853.  In  Bunter  v.  State,  68 
Ind.  38,  the  court  stated  the  rule  as  follows: 
"Til ere  is  a  difference  between  the  charge  of 
a  robbery,  and  the  charge  of  an  assault  and 
battery  with  intent  to  rob.  In  the  latter  case 
the  assailant,  at  the  time  of  the  assault,  may 
not  intend  to  take  any  particular  property. 
He  may  not  know  what  property  or  valuables 
the  person  assailed  may  have  about  his  person^ 
but  may  intend  to  take  whatever  may  be 
found.  In  such  case  it  could  not,  witli  pro- 
priety, be  said  that  the  assailant  intended  to 
take  any  particular  article;  and,  therefore,  it 
would  be  sufficient  to  allege  an  intent  to 
take  goods  and  chattels,  without  a  more  par- 
ticular description  of  them." 

In  Conolly  v.  People,  3  Scam.  (111.)  474,  it 
was  said:  "The  objection  that  the  subject- 
matter  of  the  intended  robbery  is  not  stated,, 
is  without  foundation.  The  nature  of  the 
charge  that  the  defendant  intended  to  com- 
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mit  a  robbery^  implies  that  he  intended  to 
take  something,  the  taking  of  which  would 
constitute  the  crime  of  robbery.  As  the  rob- 
bery was  not  committed,  it  was  impossible  to 
know  of  what  it  was  intended;  and  had  it 
be«i  known,  it  was  unnecessary  to  name  it, 
as  the  offense  would  have  been  the  same,  let 
the  thing  intended  to  be  taken,  have  been 
what  it  might." 

Nor  is  it  necessary  to  allege  that  the  prop' 
erty  had  any  value.  Bun  tin  v.  State,  68  Ind. 
38,  wherein  it  was  said:  "It  seems  to  be 
clear  that  the  words  'goods  and  chattels,' 
used  in  their  ordinary  meaning,  import,  of 
themselves,  articles  of  value.  Articles  that 
have  no  value  whatever  could  hardly  be  called 
goods  or  chattels,  within  the  ordinary  mean- 
ing of  those  words.  The  words,  to  be  sure, 
embrace  not   only  money,     .  .     but  an 

endless  variety  of  personal  property.  But 
we  can  conceive  of  nothing  that  rises  to  the 
dignity  of  goods  and  chattels  that  is  utterly- 
destitute  of  value.  We  think,  therefore,  that 
the  words  'goods  and  chattels'  convey  a  mean- 
ing as  broad  as  the  words  'articles  of  value.' 
Goods  and  chattels  are  articles  of  value." 

6.  Ownership  of  Pbofebtt. 

As  a  rule  it  is  not  necessary,  in  an  indict- 
ment for  assault  with  intent  to  rob,  to  al- 
lege the  actual  ownership  of  the  property, 
mere  possession  being  sufficient.  Traver  y. 
State,  72  Ark.  624,  81  S.  W.  615;  State  v. 
Gnlliver,  163  Ta.  123,  142  N.  W.  948;  State 
V.  Curtin,  111  La.  129,  35  Bo.  485.  But 
ownership  in  some  person  other  than  the  per- 
son committing  the  assault  being  an  essential 
ingredient  of  the  crime,  it  should  be  alleged. 
People  V.  Ammerman,  118  Gal.  23,  50  Pac 
15. 

However,  under  the  Oregon  statute  provid- 
ing for  the  punishment  of  the  offense  of  an 
assault  with  intent  to  rob  the  person  as- 
saulted of  "any  money  or  other  property 
which  may  be  the  subject  of  larceny,"  it  has 
been  held  to  be  unnecessary  to  allege  owner- 
ship in  a  person  other  than  the  one  com- 
mitting the  assault.  State  v.  Dilley,  15  Ore. 
70,  13  Pac.  648,  wherein  it  was  said:  "The 
indictment  at  common  law  would  have  been 
defective.  It  would  have  been  necessary  un- 
der that  system  to  have  averred  specially  to 
whom  the  money  belonged.  The  fact  that  it 
might  have  belonged  to  the  robber  and  not 
to  the  person  robbed  had  to  be  .  negatived. 
The  presumption  was  that  the  person  having 
possession  of  it  owned  it,  but  that  did  not 
answer  the  nicety  of  the  law  as  it  then 
existed;  it  had  to  be  affirmatively  alleged  that 
it  was  the  property  of  some  one  aside  from 
the  person  who  forcibly  compelled  its  sur- 
render to  himself.  But  our  statute  has  dis- 
pensed with  the  necessity  of  so  useless  a  re- 
quirement.   It  has  provided  in  express  terms 


what  shall  be  a  sufficient  statement  in  an 
indictment  for  robbery,  being  armed  with  a 
dangerous  weapon.  (Crim.  Code,  §  71.)  The 
appellants'  counsel  lay  a  good  deal  of  stress 
on  the  qualifying  clause  in  said  section  533, 
Criminal  Code,  above  set  out,  containing  the 
words,  *which  may  be  the  subject  of  larceny.' 
That  clause  refers  to  the  words  preceding 
it,  'any  money  or  other  property;'  all  that 
is  necessary  to  determine,  where  one  person 
has  taken  from  another  property  under  the 
circumstances  averred  in  the  indictment  here- 
in, is  whether  it  is  such  an  article  as  might 
be  the  subject  of  larceny.  The  money  of 
course  could  have  been  the  subject  of  larceny, 
but  the  counsel  contend  that  in  order  to  have 
been  the  subject  of  larceny  it  must  have  been 
the  property  of  another,  which  the  indictment 
does  not  allege.  The  indictment,  however, 
does  allege  all  that  the  statute  says  need  be 
alleged.  It  seems  to  me  that  the  counsel 
have  undertaken  a  difficult  task  in  attempting 
to  establish  that  an  express  provision  of  the 
statute  is  nullified  by  implication  or  infer- 
ence. Conceding  that,  in  order  to  constitute 
the  offense  charged,  the  money  must  have 
belonged  to  the  Chinaman,  or  to  some  person 
other  than  the  defendants  in  the  prosecution, 
and  that  the  clause  in  said  section  533  re- 
quired that  such  should  have  been  the  fact, 
it  would  not  follow  that  the  statute  required 
such  fact  to  be  expressly  alleged,  especially 
when  another  provision  of  the  same  title 
excludes  the  necessity  of  alleging  it.  The 
statement  in  the  indictment  that  the  defend- 
ants took  'three  twenty-dollar  gold  pieces 
and  one  ten-dollar  gold  piece  .  .  .  from 
the  person  of  said  Ah  Sing,'  etc.,  left  the  in- 
ference that  the  coin  belonged  to  Ah  Sing. 
The  proof  of  the  facts  alleged  in  the  indict- 
ment established,  presumptively,  that  the  de- 
fendants dispoiled  Ah  Sing  of  his  money,  but 
that  would  not  necessarily  preclude  the  de- 
fendants from  disproving  his  ownership  of 
it.  They  had  the  right  under  their  plea  of 
not  guilty  to  show  that  the  money  in  fact 
belonged  to  them.  The  change  in  the  manner 
of  pleading  made  by  the  statute  does  not  de- 
prive defendants  in  such  cases  of  any  sub- 
stantial right;  it  has  only  relieved  the  neces- 
sity of  inserting  an  unnecessary  allegation  in 
the  indictment.  It  follows  that  the  indict- 
ment  is   not    defective." 

It  has  been  held  that  it  was  not  necessary 
to  state  that  the  person  assaulted  actually 
had  property  in  his  possession,  of  which  it 
was  sought  to  deprive  him.  People  v.  Hoi  den, 
13  Cal.  App.  354,  109  Pac.  495,  wherein  it 
was  said:  "Neither  was  it  necessary  to  aver 
that  the  prosecuting  witness  was  at  the  time 
in  possession  of  personal  propierty.  Highway- 
men do  not  first  ascertain  whether  their  vic- 
tim has  money  or  other  property  before  at- 
tacking, and  it  would  be  unreasonable  to 
hold  that  an  intent  to  rob  could  not  be  shown 


416 


CITE  THIS  VOL.  ANN.  CAS.  1916A. 


without  averring  and  showing  that  the  victim 
had  something  of  which  he  could  be  robbed. 
The  crime  consists  of  the  assault  with  intent 
to  rob.  The  information  charged  that  the 
assault  was  made  with  force  and  violence 
and  also  charged  that  the  intent  was  to 
feloniously  and  by  force,  violence  and  in- 
timidation, steal,  take  and  carry  away  the 
money,  goods  and  chattels  of  the  prosecuting 
witness  and  against  his  will.  The  informa- 
tion was  sufficient." 

Ill,  Evidence. 

• 

The  fact  that  the  person  accused  of  an 
assault  with  intent  to  rob  had  at  the  time 
a  considerable  amount  of  money  in  his  house, 
was  held  to  be  inadmissible  to  show  a  lack  of 
motive  on  the  part  of  the  accused.  Craig 
V.  State,  171  Ind.  317,  86  N.  E.  307,  wherein 
it  was  said:  ''The  record  does  not  disclose 
to  whom  the  money,  which  was  about  the 
house,  belonged.  The  contention,  however, 
is  advanced  by  appellant's  counsel  that  it 
would  be  unreasonable  to  assert  that  appel- 
lant assaulted  Hammond,  the  prosecuting  wit- 
ness, for  the  purpose  of  robbing  him  of  his 
money,  when  he  could  have  gone  to  his  own 
home  and  obtained  money  which  was  in  his 
house.  Or,  in  other  words,  they  argue  that 
the  evidence  offered  was  competent  to  rebut 
an  inference  that  might  be  drawn  that  ap- 
pellant was  attempting  to  rob  Hammond  of 
his  money.  It  is  certainly  manifest  that 
the  evidence  in  dispute  was  wholly  incompe- 
tent for  the  purpose  for  which  it  was  offered. 
In  fact,  so  far  as  the  record  discloses,  it  was 
not  legitimate  evidence  in  the  case  in  behalf 
of  appellant  for  any  purpose." 

It  is  generally  agreed  that  evidence  to  the 
effect  that  a  person  drew  a  revolver  or  pistol 
and  pointing  it  at  another  ordered  him  to 
hold  up  his  hands  is  sufficient  by  itself,  in 
the  absence  of  other  explanatory  evidence,  to 
warrant  the  jury  in  finding  that  the  assault 
was  committed  with  intent  to  rob.  Chaiino 
v.  State  (Tex.)  154  S.  W.  546;  Drysdale  v. 
State,  70  Tex.  Grim.  273,  156  S.  W.  685. 

In  Long  V.  State,  47  Tex.  Crim.  296,  83  S. 
W.  384,  the  court  holding  the  evidence  suffi- 
cient to  show  an  intent  to  commit  robbery 
set  out  the  facts  and  its  reasons  as  follows: 
''Appellant  came  up  with  prosecutor  and  his 
companion  about  dark,  as  they  were  en  route 
from  Gladys  to  Beaumount,  situated  several 
miles  apart.  He  walked  with  them  a  short 
distance,  and  after  some  general  conversation 
with  them,  suddenly  stepped  out  in  front  of 
the  prosecutor  and  his  companion,  threw  his 
gun  in  their  faces,  and  said,  'Halt!  Throw 
up  your  hands.'  He  threw  his  gun  on  Cole- 
man (appellant's  companion)  when  Coleman 
broke  and  run,  and  he  fired  in  the  direction 
of  Coleman  as  he  ran.  Appellant  in  the  mean- 
time ran  away.    This  constituted  the  assault. 


The  record  does  not  disclose  that  appellant 
made  any  demand  of  the  assaulted  party  to 
give  up,  or  surrender  any  money,  or  anything 
of  value,  but  it  is  shown  that  there  was  no 
opportunity  to  do  this,  both  parties  fleeing 
as  soon  as  he  attempted  to  hold  them  up. 
There  was  no  evidence  of  any  personal  malice 
or  grudge  between  appellant  and  prosecutor. 
Indeed,  they  were  strangers  to  each  other. 
The  meeting  was  in  the  night  time,  and  ap- 
pellant's conduct  toward,  prosecutor  aroused 
his  suspicion,  which  was  subsequently  juBti- 
fled  by  the  conduct  of  appellant.  He  sprang 
in  front  of  them,  told  them  to  throw  up 
their  hands,  when  they  immediately  fled,  and 
he  fired  upon  them.  It  occurs  to  us  that  suffi- 
cient is  shown  here  to  have  justified  the  jury 
in  finding  as  they  did,  that  the  assault  was 
made  with  the  specific  intent  to  rob." 

Similarly  in  Wingate  v.  State  (Tex.)  152 
S.  W.  1078,  evidence  that  the  accused  to- 
gether with  two  other  companions  stopped  the 
prosecuting  witness  on  the  street  and  after 
asking  him  for  matches  drew  and  pointed  a 
pistol  at  him  commanding  him  to  hold  up 
his  hands,  whereupon  prosecuting  witness 
struck  the  pistol  from  the  hands  of  the  ac- 
cused and  called  police,  when  accused  and 
his  companions  took  flight,  was  held  suMcient 
to  sustain  a  conviction  of  assault  with  intent 
to  rob. 

In  People  v.  Allen,  32  Cal.  App.  110,  162 
Pac.  401,  the  court  holding  the  evidence  to 
be  sufficient  to  show  the  intent  to  commit 
robbery  set  out  the  facts  as  follows:  "There 
is  evidence  which  clearly  tends  to  prove  that 
defendant  was  guilty  as  charged  in  the  in- 
formation, namely,  that  while  Horgan,  at  the 
point  of  a  loaded  pistol,  commanded  those  in 
the  gambling  room  to  hold  up  their  hands, 
and,  by  means  of  such  force  and  the  fear 
resulting  therefrom,  he  (the  defendant)  pro- 
ceeded, against  the  will  of  Widener,  to  take 
money  from  his  pockets.  That  it  was  done 
with  a  guilty  intent  admits  of  no  doubt.  In 
order,  however,  to  constitute  robbery,  the  de- 
fendant must  have  obtained  money  from 
Widener.  Upon  this  point  the  evidence  is 
in  conflict,  and  apparently  the  jury  were  not 
convinced  beyond  a  reasonable  doubt  that 
he  obtained  any  money  in  the  search  of 
VVidener's  pockets.  Such  act,  assuming  no 
property  was  obtained  from  him,  while  in- 
complete as  a  robbery,  possessed  all  the  ele- 
ments of  robbery  other  than  the  taking  of 
money.  The  assault  was  made  and  made  with 
the  intent  to  rob.  That  it  was  not  accom- 
plished may  be  due  to  the  fact  that  Widener 
possessed  no  money,  or  to  other  causes.  While 
an  assault  with  intent  to  commit  a  crime  may 
constitute  an  attempt,  the  converse  of  the 
proposition  is  not  true,  since  there  may  be 
an  attempt  to  commit  a  crime,  such  as  lar- 
ceny, for  instance,  unaccompanied  by  an  as- 
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itult  In  robbery,  boweyer,  tbere  must  be 
an  aaaault,  accompanied  hj  an  intent  to  rob, 
and  the  actual  taking  of  the  property  by  force 
and  against  the  will  of  the  one  robbed;  and 
since  this  is  true,  the  lesser  erime,  namely, 
an  assault  with  intent  to  commit  robbery, 
lacking  in  the  one  element  of  the  crime 
charged,  is  included  in  the  offense  for  which 
defendant  was  prosecuted." 

In  People  y.  Moran,  18  Gal.  App.  209,  122 
Pac.  969,  it  was  contended  that  the  evidence 
did  not  show  any  overt  act  or  attempt  on  the 
part  of  the  accused  but  only  acts  of  prepara* 
tion.  Overruling  this  eont^tion  the  court  set 
oat  the  evidence  and  its  holdings  as  follows: 
"The  evidence  tends  to  show  that  either  appel- 
lant or  his  codefendant,  at  between  one  and 
two  o'clock  in  the  morning,  pushed  open  the 
swinging  doors  of  a  saloon  situate  on  Ken- 
tucky street,  thrust  his  head  within,  and 
seeing  that  there  were  about  twelve  men  in 
the  saloon,  withdrew  and  crossed  the  street 
and  joined  his  codefendant.  The  two  men 
walked  away,  but  were  immediately  followed 
hj  an  officer  to  whom  they  had  been  pointed 
out.  The  defendants  were  followed  by  the 
oflScer  for  about  two  blocks,  when  they  took 
refuge  in  a  lumber  yard,  where,  after  a  search 
of  five  or  six  minutes,  they  were  found  by  the 
officer  hiding  behind  a  pile  of  lumber.  Each 
defendant  wore  around  his  neck  a  handker- 
chief, with  holes  so  fashioned  that  it  might 
seire  as  a  mask  to  conceal  the  features.  Ap- 
pellant had  upon  his  person  a  loaded  pistol. 
His  companion  had  upon  his  person  cartridges, 
and  a  pistol  was  shortly  afterwards  found,  by 
a  second  officer,  concealed  where  defendants 
were  apprehended.  They  were  inunediately 
taken  baek  to  the  saloon.  The  next  day  ap- 
pellant admitted  to  an  officer  that  he  'was 
out  to  do  a  job,  but  not  to  do  that  saloon.' 
•  .  .  The  facts  in  evid^iee  were  ample  to 
justify  the  conclusion  that  the  person  who 
poshed  open  the  saloon  door  did  so  for  the 
purpose  and  with  the  intent  to  enter  the 
Bsloon,  and  with  force  and  violence  feloniously 
take  from  the  possession  of  the  inmates  such 
money  as  they  might  have  upon  them.  The 
pushing  open  the  door  and  partial  entry 
through  the  same  were  overt  acts  that  went 
beyond  mere  acts  of  preparation." 

Where  it  appeared  that  a  person  was  vio- 
lently and  unwarrantly  assaulted  at  three 
o'clock  in  the  morning  by  two  men  with  whom 
be  had  been  drinking  and  before  whom  he  had 
displayed  his  money,  and  who  on  his  cry  of 
"highway  robbery"  and  "police,"  fled,  the  court 
refused  to  set  aside  a  verdict  of  guilty  of  an 
assault  with  the  intent  to  commit  robbery. 
People  V.  Hite,  136  Cal.  76,  67  Pac.  57. 

So  where  the  prosecuting  witness  positive* 

ly  identified  a  man  as  one  of  two  men  who 

seized  him  and  attempted  to  rob  him  it  was 

held  that  the  evidence  was  sufficient  to  sus- 
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tain  a  verdict  of  guilty.  People  v.  McNabb, 
17  Gal.  App.  154,  118  Pac.  945. 

Evidence  that  a  person  boarded  a  street 
car  and  after  striking  the  conductor  in  the 
face  grabbed  at  his  change  box  but  failed  to 
tear  it  loose  and  jumped  from  the  car  and 
ran,  was  held  in  State  v.  Cox,  250  Mo.  375, 
157  S.  W.  308,  to  be  sufficient  to  sustain  a 
conviction  of  assault  with  intent  to  rob. 

Similarly  in  State  v.  Shields,  13  S.  D.  464, 
83  N.  W.  559,  evidence  that  the  accused  on 
seeing  the  prosecuting  witness's  watch  in  a 
saloon  enticed  him  when  partially  intoxicat- 
ed to  go  with  him  to  a  lonely  spot  on  the 
pretense  of  borrowing  money  from  a  friend 
and  there  violently  assaulted  him,  was  held 
to  be  sufficient  to  show  the  intent  of  the 
assault  to  be  robbery. 

In  Burns  v.  State  (Tex.)  70  S.  W.  24, 
the  evidence  was  held  to  be  sufficient  to  war- 
rant a  conviction  of  assault  with  intent  to  rob 
where  it  appeared  that  the  accused  entered 
the  car  where  the  injured  person  was  seated, 
and  telling  him  a  pers<m  wanted  to  see  him 
on  the  platform,  caught  him  by  the  arm  and 
pushed  him  to  the  platform,  where  his  com- 
panion and  confederate  thrust  his  hand  into 
the  injured  person's  pocket,  after  having  cut 
the  buttons  from  his  overcoat,  and  at  the  same 
time  the  appellant  attempted  to  run  his  hand 
into  the  injured  person's  trousers  pocket. 
Other  persons  interfered,  and  prevented  any 
further  violence.  And  in  People  v.  Fltts,  4 
Cal.  App.  432,  91  Pac.  686,  the  court  hold- 
ing the  evidence  sufficient  to- constitute  an 
assault  with  intent  to  commit  robbery  set 
out  the  facts  as  follows:  "It  was  shown  by 
the  testimony  of  the  prosecuting  witness  tha^ 
between  the  hours  of  two  and  three  o'clock  in 
the  morning  of  December  6,  190S,  he  was  ad- 
dressed from  the  outside  of  his  cabin  on  the 
Greenbrae  drawbridge,  and  on  opening  the 
door  a  little  way  he  was  seized  by  the  throat 
and  dragged  outside  by  a  man  named  Woods, 
and  that  the  defendant  thereupon  went 
through  his  pockets;  that  they  went  inside 
the  cabin,  and  the  defendant,  after  throwing 
its  contents  into  confusion,  came  outside,  and 
while  holding  the  witness  tight  in  his  grasp 
demanded  with  a  threatening  gesture  that 
he  give  up  his  sack  of  gold ;  that  thereupon  he 
was  pulled  around  by  Woods  and  struck  up- 
on the  temples,  by  which  he  was  rendered 
unconscious  for  about  two  hours." 

So  it  has  been  held  that  where  it  appeared 
that  men  had  combined  to  go  to  the  house  of 
an  old  woman  and  forcibly  take  her  money, 
and  that  while  one  held  her  to  prevent  any 
outcry  the  other  was  to  break  open  the  trunk 
where  the  money  was  deposited,  the  intent 
shown  was  to  commit  robbery  and  not  larceny 
and  a  conviction  of  an  attempt  to  commit 
larceny  could  not  be  sustained.  State  y. 
Craft,  72  Mo.  456. 
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In  State  y.  Roberts,  67  Kas.  631,  78  Pac. 
905,  where  it  appeared  that  the  accused 
placed  a  pistol  against  the  body  of  the  prose- 
cutor and  ordered  him  to  hold  up  his  hands, 
then  took  his  watch  but  returned  it  stating 
that  he  was  looking  for  counterfeit  money 
bJt  failed  to  discover  the  money  that  was 
actually  on  the  person  of  the  prosecutor,  it 
was  held  that  a  conviction  for  an  assault 
with  intent  to  commit  robbery  was  proper, 
and  the  contention  that  the  completed  crime 
of  robbery  was  perpetrated  could  not  be  sus- 
tained. 

In  Coles  y.  State,  23  Ohio  Cir.  Gt.  Rep.  313, 
wherein  it  appeared  that  a  negro  followed  a 
girl  and  struck  her  on  the  head  with  a  piece 
of  gas  pipe  whereupon  she  screamed  and  he 
ran  away,  the  evidence  was  held  to  be  suffi- 
cient to  sustain  a  conviction  of  assault  with 
intent  to  rob,  the  court  saying:  "The  accused 
must  have  had  some  intent  in  striking  the 
girl  beyond  the  malicious  purpose  of  injuring 
her.  It  is  true  that,  in  striking  her  with  the 
piece  of  gas  pipe,  the  natural  conclusion  is 
that  he  intended  to  kill  or  at  least  wound  her; 
that  intent  follows  and  is  presumed  from  the 
use  of  such  a  weapon.  It  may  be  contended 
that  his  purpose  was  to  wound  her,  but  it  does 
not  follow  that  he  had  no  other  purpose;  or 
that  the  wounding  of  her  was  not  to  ac- 
complish the  ultimate  purpose  to  rape  or 
rob.  There  is  nothing  illogical  in  holding 
that  both  intents  were  in  his  mind,  the  one 
being  necessary  to  accomplish  the  other. 
It  is  hardly  conceivable  that  he  struck  heir 
for  the  purpose  of  wounding  alone.  There 
was  no  motive  at  all  for  simply  wounding 
her;  no  ill  feeling;  no  quarrel;  nothing  of 
that  character.  Why,  therefore,  did  he  follow 
her  down  the  street,  out  of  the  glare  of  the 
electric  light  and  secretly  strike  her  with 
the  weapon?  It  could  only  be  for  the  purpose 
of  rape  or  robbery;  the  jury  found  the  latter 
and  we  think  from  the  evidence  they  found 
correctly." 

In  Hemandes  v.  State,  60  Tex.  Grim.  382, 
131  S.  W.  1091,  wherein  it  was  contended  that 
the  evidence  was  insufficient  to  warrant  the 
jury  in  finding  a  verdict  of  guilty,  the  facts 
were  stated  by  the  court  as  follows:  "The 
testimony  showing  the  intent  to  commit  rob- 
bery is  found  in  the  statement  of  the  assault- 
ed party  as  follows:  'I  only  lost  my  hat 
there  that  night.  I  also  had  some  letters 
in  my  inside  coat  pocket,  and  they  were  gone, 
too.  I  had  them  just  before  I  met  these  men.' 
There  is  no  positive  testimony  that  appel- 
lant got  the  hat  or  the  letters.  It  is  in- 
ferable, however,  we  think,  from  the  fact 
that  Griego  had  his  hat  just  before  meeting 
the  men  and  also  the  letters,  which  were  on 
the  inside  of  his  coat  pocket.  If  he  knew 
that  either  one  or  both  of  the  parties  took 
his  hat  and  letters  he  does  not  positively 


state  so.  In  fact,  the  above  quoted  excerpt 
from  the  statement  of  facts  is  all  that  be 
testifies  in  regard  to  that  matter.  There 
were  no  ill-feelings  between  the  parties  prior 
to  this  time,  and  there  is  no  reason  assigned 
for  this  attack  from  that  standpoint.  The 
fact  that  the  parties  went  down  the  street 
and  hid  behind  the  posts  and  made  the  attack 
upon  the  assaulted  party,  in  connection  with 
the  other  facts  stated,  is  also  an  indication 
that  the  purpose  was  to  rob.  This  is  strength- 
ened by  the  fact,  as  before  stated,  that  there 
had  been  no  ill-feeling  between  the  parties, 
and  no  occasion  for  ill-feeling  as  far  as  this 
record  goes.  They  were  practically  strangers 
to  each  other,  at  least  knew  each  other  only 
by  sight.  While  the  evidence  is  not  as  sat- 
isfactory as  it  ought  to  be,  yet  with  these 
facts  in  the  record  we  are  not  prepared  to 
say  that  the  jury  were  unauthorized  to  reach 
the  conclusion  they  did  reach,  and,  therefore, 
we  do  not  feel  justified  in  reversing  the  judg- 
ment for  want  of  sufficient  testimony  to  sus- 
tain the  conviction." 

However,  proof  that  a  man  caught  in  a 
compromising  position  with  another's  wife 
was  forced  to  execute  certain  notes  to  the 
husband  was  held  to  be  insufficient  to  sus- 
tain a  conviction  of  assault  with  intent  to 
commit  robbery  where  there  was  no  evidence 
of  an  actual  assault.  Rippetoe  v.  People,  172 
111.  173,  50  N.  E.  166. 

In  State  v.  Hanscm,  49  Mont.  361, 141  Pac: 
669,  where  it  appeared  that  a  person  was 
struck  over  the  head  with  a  dub  or  similar 
instrument  while  in  a  well-lighted  and  crowd- 
ed saloon  with  no  further  evidence  of  intent 
except  the  statement  of  the  person  commit- 
ting the  assault  that  he  hit  him  because  he 
bumped  into  him  and  cursed  him,  it  was  held' 
that  evidence  of  an  intent  to  commit  robbery 
being  entirely  lacking  a  conviction  for  that 
crime  could  not  be  sustained. 

In  Sanders  v.  State,  63  Tex.  Grim.  613, 
111  S.  W.  157,  it  was  held  that  a  case  of 
assault  with  intent  to  rob  was  not  made  out 
from  evidence  of  the  assaulted  person  that 
he  was  afraid  when  the  accused  struck  him 
that  he  was  going  to  rob  him,  unsupported 
by  any  other  evidence  that  the  accused  intend- 
ed to  rob  him  and  the  attack  being  justified 
by  the  accused  on  the  ground  that  he  had  been 
told  that  the  assaulted  person  had  been  mak- 
ing improper  remarks  about  his  sister. 

Similarly  where  the  only  evidence,  except 
that  of  an  accomplice,  was  the  fact  that 
the  accused  was  seen  with  certain  parties 
who  had  borrowed  a  gun  from  the  witness, 
about  four  miles  from  the  scene  of  the  as- 
sault, it  was  held  to  be  insufficient  to  sustain 
a  conviction.  Brooks  v.  State  (Tex.)  37  S. 
W.  739. 

Likewise  where  it  appeared  that  the  accused 
caught  the  prosecuting  witness  by  the  arms 


GORDOH  ▼.  STATE. 

Its  Ark,  lit. 


419 


and  refused  to  let  her  go  and  after  she  broke 
loose  told  her  that  he  wanted  eome  of  the 
berries  she  bad  been  picking,  it  was  held  to 
be  insufficient  to  sustain  a  conviction  of  as- 
sault with  intent  to  rob.  Denman  v.  State 
(Tex.)  47  S.  W.  368. 

Nor  does  evidence^that  a  week  prior  to  the 
assault  the  accused  had  suggested  to  a  wit- 
ness that  they  go  out  and  hold  up  some 
0D6  supply  the  necessary  evidence  of  an 
intent  to  rob,  where  it  is  unsupported  by  any 
other  evidence  tending  to  show  that  an  as- 
sault was  committed  with  an  intention  of 
robbing  the  victim.  State  v.  Hanson,  49  Mont^ 
361, 141  Pac.  669. 

rr.  Issues,  JProof  and  Variance. 

Applying  the  eetablished  rule  governing 
isues  and  proof  it  was  held  in  Erwin  v.  States 
117  Ga.  296,  43  8.  E.  719»  that  »  convicUon 
of  an  assault  with  intent  to  rob  eould  not  be 
sustained  where  it  appeared  that  the  indiet- 
ment  eharged  an  attempt  to  rob  by  menaeea, 
demanding  the  money  of  the  person  assaulted, 
and  the  evidence  failed  to  ehow  tluU  any  de- 
mand for  the  money  was  made. 

In  State  v.  Fallon,  2  N.  D.  610,  52  N.  W. 
318,  where  it  appeared  that  the  indictment 
alleged  that  the  assault  with  intent  to  rob 
was  committed  by  shooting  the  person  as- 
saulted with  a  pistol  and  the  evidence  showed 
that  tbe  shot  was  not  fired  until  the  assail- 
ants had  been  frightened  away  and  were  mak- 
ing their  escape,  it  was  held  that  the  varianoa 
between  the  allegation  in  the  indictment  and 
the  proof  was  fatal,  the  court  saying :  "With- 
out i^Wiining  the  evidence  insufficient  in  the 
absence  of  proof  of  the  shooting  to  estab- 
lish the  charge  of  an  assault,  with  a  danger- 
ous weapon  with  intent  to  commit  robbery, 
it  is  urged  that,  as  the  pleader  ^aw  fit  to 
allege  the  particular  circumstance  and  acts 
descriptive  of  the  assault,  the  assault  must 
be  proven  in  the  manner  and  by  the  means 
allied,  or  the  variance  will  be  fatal.  This 
proposition  ...  is  undoubtedly  among 
the  elementary  principles  of  criminal  pro- 
cedure." 

F.  Question  for  Jury. 

It  is  peculiarly  the  province  of  the  jury  to 
determine  with  what  intent  an  assault  is 
committed,  it  being  a  question  of  fact,  to  be 
proven  like  any  other  fact  by  the  acts,  con- 
duct and  circumstance  appertaining  to  each 
particular  case.  People  v.  Hite,  136  Cal.  76, 
67  Pac.  57;  People  v.  Allen,  32  Cal.  App.  110, 
162  Pac.  401 ;  Lee  v.  State,  156  Ind.  541,  60 
N.  £.  299;  State  v.  Shields,  13  S.  D.  464,  83 
X  W.  559;  Chafino  v.  State  (Tex.)  154  S. 
W.  546.  As  was  said  in  Tyson  v.  U.  S.  7 
Okla.  Crim.  433,  122  Pac.  733 :  "What  intent 
existed  in  the  mind  of  the  defendant  at  the 
time  of  the  assault  can  only  be  determined 


by  his  acts,  manner,  and  eondnoi  at  the  time, 

together  with  the  surrounding  circumstances. 
His  intent  was  therefore  a  question  of  fact 
for  the  jury." 
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CMnalaal  Zaw  —  Erldenee  —  Identillea- 
tioa  of  Aeevsed  Bufiotent. 

In  trial  for  assault  with  intent  to  rob,  evi- 
dence bv  the  assaulted  party  that  while  he 
was  driving  home,  about  eleven  o'clock  at 
night,  accused  climbed  on  the  back  of  his 
wagon  and  pulled  him  back,  turning  over  the 
seat,  and  snatched  out  of  his  pocket  a  pocket- 
book  containing  money,  and  that  he  looked 
accused  square  in  the  face  and  recognized  him 
in  moonlight,  although  combatted  by  evidence 
of  accused  that  the  assaulted  party  was  under 
the  Infiuence  of  liquor,  was  sufficient  to  sup- 
port verdict  based  on  identification  of  ac- 
cused. 

B«bbovj  —  AssAwlt  miOt  lateat  to  Rob 
—  Elomemts  of  Off omae. 

As  used  in  the  statute  regarding  assault 
with  intent  to  rob,  making  malice  afore* 
thought  an  element  of  the  crime,  "malice 
aforethought"  is  the  voluntary  and  inten- 
tional doing  of  an  unlawful  act,  with  the  pur- 
pose, means,  and  ability  to  accomplish  the 
reasonable  and  probable  consequence  of  it, 
done  in  a  manner  showing  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief, 
by  one  of  sound  mind  and  discretion,  the  evi- 
dence of  which  is  inferred  from  acts  commit^ 
ted  or  words  spoken. 

[See  note  at  end  of  this  case.] 


The  evidence  is  held  to  show  the  exercise 
of  sufficient  force  to  support,  not  only  the 
charge  of  assault  to  rob,  but  a  charge  of  rob- 
bery. 

[See  note  at  end  of  this  case.] 

Wbat     Constitutes     Robbery  —  Foroe 
Requisite. 

To  constitute  the  offense  of  robbery,  the 
law  does  not  require  that  one  be  beaten  up 
before  he  submits.  It  is  sufficient  that  he 
yields  because  of  fear  of  the  robber,  and  no 
one  is  required  to  resist  to  the  uttermost. 

Appeal  from  Circuit  Court,  Prairie  county: 
Tbimblv,  Judge. 

Criminal  action.  John  Gordon  convicted 
of  assault  with  intent  to  rob  and  appeals. 
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The  facts   are  stated  in  the  opinion.     Af- 
firmed. 

J,  F,  Wills  for  appellant. 
Wallace   Davis   and   Hamilton   Moses   for 
appellee. 

[112]  Smith,  J. — Appellant  was  indicted 
and  convicted  upon  a  charge  of  assault  with 
intent  to  rob,  alleged  to  have  been  committed 
upon  and  against  the  person  of  one  T.  H. 
Keed.  By  this  appeal  he  questions  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
and  the  failure  of  the  court  to  give  instruc- 
tions whicli,  in  effect,  told  the  jury  that  the 
crime  could  not  be  committed  without  the 
use  of  force  or  intimidation,  and  that  unless 
force  or  intimidation  was  used  in  the  attempt 
to  commit  the  crime,  a  conviction  could  not 
be  had.  The  courts  however,  read  the  statute 
defining  the  crimes  of  assault  with  intent  to 
rob  and  of  robbery,  and,  in  addition,  told  the 
jury  that  while  appellant  was  not  indicted 
itor  the  crime  of  robbery,  yet  force  was  an 
essential  ingredient  of  the  crime  with  which 
he  was  charged,  and  that  a  conviction  could 
not  be  had  unless  the  proof  showed  that 
appellant  had  committed  an  assault  on  Reed 
with  "the  felonious  intent  then  and  there, 
him,  the  said  T.  H.  Reed,  to  forcibly  and 
feloniously  rob,"  and  that  "there  must  be  a 
felonious  intent  to  rob,  and  it  must  be  done 
liy  force  before  you  can  convict  the  party  as 
charged  in  the  indietment." 

On  the  question  of  the  sufficiency  of  the 
evidence,  it  may  be  said  that  Reed  testified 
that  he  had  lived  two  miles  northeast  of 
Hazen  for  forty-four  years,  that  he  had 
kuo\\7i  the  appellant  ever  since  he  was  a  little 
boy.  and  had  seen  him  often,  and  knew  him 
well.  That,  in  November,  1915,  he  went  to 
Hazen  to  sell  some  cotton.  That  he  sold  the 
cotton  about  sundown  for  $10.50.  That  he 
remained  in  town  until  about  10  o'clock  that 
night,  when  he  stopped  in  a  restaurant  where 
he  heard  some  [113]  music,  and  stayed  about 
fifteen  of  twenty  minutes.  That  appellant 
and  another  negro  named  Daniels  were  there, 
and  that  he  gave  Daniels  some  money  and 
asked  him  to  get  him  some  whiskey,  but  that 
Daniels  later  returned  the  money,  saying 
that  he  had  been  unable  to  procure  any. 
That  he  started  home  about  10:30  at  night, 
and  aa  he  was  driving  along  the  road,  his 
team  became  frightened  and  as  he  checked  it 
and  looked  back,  he  saw  some  one  climbing 
in  the  wagon.  That  appellant  came  up  be- 
hind him  and  ran  his  right  hand  in  his  right 
pocket,  and  appellant  then  drew  him  back, 
when  the  seat  turned  over,  and  tliat  appellant 
then  went  in  his  other  pocket  and  snatched 
out  a  pocketbook  containing  about  $8,  and 
that  he  lost  his  cap  in  the  scuffle.  That  the 
moon  was  shining,  and  as  appellant  turned 


the  seat  over,  he  looked  squarely  in  his  face 
and  recognized  him.  He  testified  that  he 
tried  to  keep  appellant  from  getting  his  pock- 
etbook, and  that  "he  jerked  his  hand  out  of 
my  pocket  and  jerked  me  backward,"  but 
that  appellant  never  succeeded  in  getting  his 
pocketbook  until  he  felt,  at  which  time  he 
placed  his  hand  in  his  pocket  and  pulled  out 
the  pocketbook. 

The  evidence  on  the  part  of  appellant  was 
to  the  efi'ect  that  Reed  was  drinking  and 
was  under  the  influence  of  liquor.  That  he 
stopped  in  a  colored  restaurant,  where  he 
heard  some  musicions  playing  some  waltz 
music,  and  that  he  proceeded  to  dance  with 
appellant,  who  is  a  colored  man,  and  that  he 
gave  another  colored  man  money  with  which 
to  buy  whiskey,  but  he  was  unable  to  procure 
it.  Appellant  argues  that  Reed's  condition 
was  such  and  the  circumstances  under  which 
the  robbery  was  committed  were  such  that 
Reed  could  not  have  identified  appellant. 
Reed  testified,  however,  that  he  did  identify 
appellant,  and  the  jury  has  resolved  the  con- 
flicts in*the  evidence  against  appellant. 

(1)  It  is  further  contended  that  the  stat- 
ute under  which  appellant  was  indicted  eon- 
templates  a  malicious  striking  or  beating^  of 
the  person  with  the  intent  to  rob  him,  and 
it  is  argued  that  as  ''there  is  not  one  scintilla 
of  evidence  in  this  record  to  indicate,  eitlier 
expressly  [114]  or  impliedly,  that  the  party 
had  the  slightest  ill  feeling,  or  was  in  any 
manner  angry  toward  Reed  at  any  time,*'  the 
jury  was  not  warranted  in  finding  that  the 
act  was  committed  with  "malice  afore* 
thought."  The  phrase  "malice  aforethought" 
has  been  many  times  defined,  and  a  number 
of  these  definitions  are  found  under  that 
title  in  Words  &  Phrases.  Among  the  defini- 
tions there  found  is  the  following  one: 

*'The  phrase  'malice  aforethought'  was 
properly  defined  as  'the  voluntary  and  inten- 
tional doing  of  an  unlawful  act,  with  the 
purpo.'V',  means  and  ability  to  accomplish  the 
reasonalile  and  probable  consequence  of  it, 
done  in  a  manner  showing  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief, 
by  one  of  sound  mind  and  discretion,  the 
evidence  of  which  is  inferred  from  acts  com- 
mitted or  words  spoken.*  Barr  v.  State,  120 
S.  W.  422,  56  Tex.  Crim.  372." 

We  think  this  phrase  as  employed  in  our 
statute  has  the  meaning  given  it  by  the 
Texas  court. 

This  is  not  a  case  like  that  of  Routt  v. 
State,  61  Ark.  594,  34  S.  W.  262,  in  which 
case  the  crime  charged  was  committed  by 
snatching  money  from  another's  hand,  and 
where  it  was  held  that  that  action  did  not 
constitute  the  crime  of  robbery.  In  the  case 
cited,  however,  it  was  said: 

"Robbery,  as  defined  by  the  text  books  and 
the.  previous  decisions  of  this  court,  is  a  felo- 
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oiona  and  forcible  taking  of  the  property  of 
another  from  bis  person  or  in  his  presence^ 
against  his  will,  by  violence,  or  putting  him 
in  fear.  And  tiiis  violence  must  precede  or 
accompany  the  taking  of  the  property.  Clary 
T.  State,  33  Ark.  561;  1  Wharton's  Crim. 
Law,  §  846. 

"The  taking  must  be  done  through  force  or 
fear.  'If  force  is  relied  on  in  proof  of  the 
charge,  it  must  be  the  force  by  which  another 
is  deprived  of,  and  the  offender  gains,  pos- 
session. If  putting  in  fear  is  relied  on,  it 
must  be  the  fear  under  duress  of  which  the 
possession  of  the  property  is  parted  with. 
The  fear  of  physical  ill  must  come  before 
the  relinquishment  of  the  property  to  the 
thief,  and  not  after;  else,  the  offense  is  not 
robbery.' " 

[115]  (2)  Wo  think  the  proof  shows  the 
exercise  of  sufficient  force,  not  only  to  sup- 
port the  charge  of  assault  to  rob,  but  that 
it  is  sufficient  to  support  the  charge  of  rob- 
bery. 

The  law  does  not  require  that  one  be  beaten 
up  before  he  submits  to  the  robbery  to  con- 
stitute the  offense.  It  is  sufficient  if  he  yields 
because  of  this  fear.  Nor  is  one  required  to 
resist  to  the  uttermost.  The  crime  is  com- 
mitted if  one  exerts  sufficient  force  to  over- 
come the  resistance  encountered  where  the 
property  is  not  taken  surreptitiously.  When 
there  is  manifested  a  present  purpose  to  take 
from  the  person  of  another  his  property,  not 
clandestinely,  but  openly,  and  by  means  of 
the  exercise  of  such  force  as  may  be  neces- 
Mry  to  overcome  any  resistance  offered,  the 
crime  of  assault  to  rob  is  committed.  This 
is  not  a  case  where  the  property  was  snatched 
from  one's  hand  or  obtained  bv  artifice  or 
trick;  but  one  where  there  was  the  actual 
exercise  of  sufficient  physical  violence  to 
overcome  the  resistance  offered,  and  we  must 
hold  the  evidence  sufficient  to  sustain  the 
conviction,  and  the  judgment  of  the  court 
below  will,  therefore,  be  affirmed. 


KOTE. 

It  is  held  in  the  reported  case  that  assault 
^ith  intent  to  commit  robbery  is  committed 
where,  by  a  demonstration  of  such  force  as 
niay  be  necessary  to  overcome  any  resistance 
that  may  be  offered,  a  person  is  put  in  such 
fear  of  personal  injury  as  to  cause  him  to  bo 
willing  to  give  up  his  property  to  the  aggres- 
sor, but  because  of  intervening  circumstances 
is  relieved  from  the  necessity  of  doing  so. 
The  holding  is  in  accord  with  the  great  ma- 
jority of  the  reported  cases  which  are  collated 
in  the  note  to  State  v.  Lewis,  reported  ante« 
this  volume,  at  page  403, 


TOUTED  STATES  GZ.1TE  COMPANY 

V. 

TOWN  OF  OAK  CBEEK. 

Wisconsin  Supreme  Court — June  16,  1915. 
jei  Wi8.  211;  163  N.  W,  24:1. 


Taxation  ■»  Inoome  Tax  —  Profits  on 
Sale  Ontaide  State  —  iUelit  to  Snb« 
Ject, 

Under  St.  1911,  §  1087m2,  subd.  3,  provid- 
ing that  the  income  tax  shall  be  collected  on 
all  incomes  received  by  every  person  residing 
within  the  state,  and  by  every  nonresident  on 
incomes  derived  from  sources  within  the  state^ 
provided  that  any  person  engaged  in  busi- 
ness within  and  without  the  state  shall,  as  to 
income  other  than  that  derived  from  rentals, 
stocks,  bonds,  securities,  or  evidences  of  in- 
debtedness, be  taxed  only  on  that  proportion 
of  such  income  derived  from  business  trana- 
acted  and  property  located  within  the  state, 
the  term  "business  transacted  within  the 
state"  includes,  not  only  that  part  of  the 
business  of  a  manufacturing  corporation,  lo* 
cated  within  the  state,  which  consists  of  sales 
to  residents  of  the  state,  but  also  its  sales  of 
its  manufactured  articles  to  persona  without 
the  state,  either  directly  or  from  its  branch 
houses  located  outside  the  state  and  supplied 
from  the  home  factory. 

[See  note  at  end  of  this  case.] 

Same« 

The  income  from  sales  made  by  a  local 
manufacturing  company  of  goods  purchased 
outside  the  state  and  sold  to  buyers  outside 
the  state,  either  from  its  factory  in  the  state 
or  indirectly  through  branch  houses  out  of 
the  state,  is  not  income  derived  from  '^busi- 
ness  transacted  within  the  state,"  and  there- 
fore is  not  taxable  under  St.  1911,  §  1037m2, 
Bubd.  3. 

[See  note  at  end  of  this  case.] 

Sanio. 

St.  1911,  §  1087m2,  subd.  3,  imposing  au 
income  tax  on  the  income  arising  from  busi- 
ness transacted  within  the  state,  though  such 
business  involves  transactions  in  interstate 
commerce,  does  not  violate  Const.  U.  S.  art.  1, 
§  8,  giving  Congress  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states,  since  that  section  does  not  pre- 
vent the  exercise  of  the  state's  taxing  powfer, 
so  long  as  the  tax  does  not  impose  a  burden 
on  interstate  commerce. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:    Lxjdwig,  Judge. 

Action  by  United  States  Glue  Company, 
plaintiff,  against  Town  of  Oak  Creek,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap« 
peals.    Revebsed. 

[212]  The  plaintiff  brought  this  action  to 
recover  the  sum  of  $2,835.38  with  interest 
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from  January  29,  1913.  Plaintfflf,  under  pro- 
test, paid  this  sum  to  defendant  as  income 
tax  and  claims  it  was  in  excess  of  the  amount 
lawfully  due  from  it  as  income'  tax  on  its 
income  for  the  year  1911  and  assessed  in  the 
year  1912. 

The  plaintiff  is  a  corporation  organized  un- 
der the  laws  of  this  state  and  is  located  and 
has  its  principal  place  of  business  at  Carroll- 
ville  in  the  town  of  Oak  Creeks  Milwaukee 
county.  The  plaintiff  conducted  the  business 
of  manufacturing  glue,  gelatine,  grease,  and 
other  products  and  sold  these  prodnets  in 
this  and  other  states  of  the  United  States 
and  in  foreign  countries.  Its  manufacturing 
was  done  at  its  plant  in  the  town  of  Oak 
Creek,  the  defendant  in  this  action.  It  main- 
tained general  offices  at  its  plant  in  CarroU- 
yille  and  conducted  all  of  its  business  there, 
except  such  as  was  conducted  at  its  estab- 
lished branch  business  places  in  the  cities  of 
Boston,  Massachusetts;  New  York  City,  Netr 
York;  Chicago,  Illinois;  Cincinnati,  Ohio; 
Richmond,  Virginia;  and  Grand  Rapids, 
Michigan.  At  these  places  the  plaintiff  car- 
ried stocks  of  its  goods.  Each  place  was  in 
charge  of  a  manager,  who  employed  traveling 
men  to  solicit  orders  for  goods.  A  part  of 
the  goods  covered  by  orders  obtained  by  sales- 
men were  shipped  to  the  purchasers  from  the 
stocks  at  these  branches,  and  the  rest  of  such 
orders  were  sent  by  the  managers  to  the 
plaintiff's  headquarters  at  Carrollville  and  the 
goods  called  for  by  them  were  shipped  from 
the  factory  at  Carrollville.  The  stock  of 
goods  at  these  branches  was  in  part  manufac- 
tured at  the  factory  in  Carrollville  and  sent 
to  [213]  the  branch  houses  before  sale  there- 
of, and  the  rest  of  the  goods  at  these  branches 
the  plaintiff  purchased  from  manufacturers 
and  dealers  outside  of  this  state  and  were 
shipped  from  the  places  of  purchase  either 
directly  or  by  way  of  plaintiff's  factory  to 
these  branches. 

The  parties  agreed  upon  the  material  facts 
of  the  case  and  stipulated  that  in  1911 — 

(1)  The  value  of  plaintiff's  property  with- 
in the  state  was  $753,181.61.  The  value  of 
its  property  within  and  without  the  state  was 
$1^060,900. 

(2)  Plaintiff's  income  from  rentals,  stocks, 
bonds,  securities,  or  evidences  of  indebtedness 
was  $10,390.81. 

(3)  Plaintiff's  income  from  its  business 
(exclusive  of  the  above  item  of  $10,390.81) 
for  1911  was  $1,279,850.71,  which  is  desig- 
nated hereafter  as  its  business  income. 

(4)  The  state  tax  commission  computed 
plaintiff's  net  "business  income"  for  1911  at 
$143,200.  After  making  the  deductions  pro- 
vided for  by  the  law  the  tax  commission  com- 
puted plaintiff's  taxable  income  for  1911  to 
be  $66,576,  upon  which  it  assessed,  an  income 
tax  at  the  rate  of  six  per  cent,  amounting  to 
$3,994.56. 


(5)  In  1913  the  tax  commission  made  a 
reassessment  of  plaintiff's  1911  income  to  cor- 
rect alleged  errors  in  their  assessment  thereof 
in  1912,  and  upon  their  computation  for  re- 
assessment found  that  $13,344  of  plaintiff's 
net  taxable  income  for  3911  had  been  omitted 
from  the  tax  of  1912  and  made  an  assessment 
thereon  at  the  rate  of  six  per  cent,  amounting 
to  $700.64,  which  the  plaintiff  paid  under  pro- 
test and  included  in  its  demand  of  recovery 
in  this  action. 

(6)  It  is  also  stipulated  that  the  plaintiff's 
net  "business  income"  for  1911  arising  from 
the  conduct  of  its  business  was  derived  as 
follows : 

(a)  The  sum  of  $15,999.47  was  realized 
from  the  manufacture,  sale,  and  delivery  of 
goods  from  its  factory  to  customers  residing 
in  the  state  of  Wisconsin. 

(b)  The  sum  of  $65,103.26  was  realized 
from  the  manufacture,  [214]  sale,  and  deliv- 
ery of  goods  from  its  factory  to  customers 
residing  outside  of  the  state  of  Wisconsin. 

(c)  The  sum  of  $31,336.86  was  realized 
from  the  manufacture  of  goods  at  the  fac- 
tory, sent  to  branch  houses  outside  of  Wis- 
consin, and  the  sale  and  delivery  of  such 
goods  from  the  branch  houses  to  customers 
residing  outside  of  the  state  of  Wisconsin. 

(d)  The  sum  of  $11,444.75  was  realized 
from  the  purchase  of  goods  in  the  market 
outside  of  the  state  of  Wisconsin  and  shipped 
from  the  place  of  purchase  either  directly  or 
by  way  of  plaintiff's  plant  at  Carrollville  to 
its  branch  houses,  and  the  sale  and  delivery 
of  such  goods  to  customers  residing  outside 
of  the  state  of  Wisconsin. 

The  trial  court  adopted  the  facts  as  stipu- 
lated by  the  parties  as  its  findings  of  fact 
in  the  case,  and  as  conclusions  of  law  held 
that  plaintiff's  taxable  income  for  the  year 
1911  under  the  provisions  of  sees.  1087ii» — 1 
to  1087W' — 30,  Stats.  1911,  inclusive,  was 
$10,390.81  'income  derived  from  rentals, 
stocks,  bonds,  securities,  and  evidences  of 
indebtedness,  and  $15,999.47  of  the  income 
derived  from  conducting  the  business  specified 
and  described  in  the  foregoing  classes  (a), 
(b),.<c),  and  (d)  as  "business  income,"  and 
that  the  income  tax  lawfully  due  thereon  was 
the  sum  of  $1,055.61,  which  tax  was  paid  by 
plaintiff  on  the  29th  day  of  January,  1913; 
that  plaintiff  was  unlawfully  required  to  pay 
the  sum  of  $2,835.33  in  excess  of  the  lawful 
amount  due  as  income  tax;  and  the  court 
awarded  plaintiff  judgment  for  the  recovery 
of  $2,835.38  with  interest  thereon  from  Jimu- 
ary  29,  1913.  From  such  judgment  this  ap- 
peal is  taken. 

H,  J.  Killilea,  the  Attorney  GenercU  and 
Walter  Drew  for  appellant. 

Lines,  Spooner,  Ellis  d  QuaHes  for  re- 
spondent. 


UNITSD  STATES  OLUB  CO.  y.  OAK  CSSEE. 

lei  wi»,  tiu 


4S3 


L215]  SiEBKCKEB,  J. — ^The  Income  Tax  Law 
of  1911  proyides: 

''There  shall  be  aflsesaedy  levied,  collected 
and  paid  a  tax  upon  incomea  received  during 
the  year  ending  December  31>  1011,  «  •  •" 
Sec.  1087m~l,  Stats.  1911. 

"The  tax  shall  be  assessed,  levied  and  col- 
lected upon  all  income,  not  hereinafter  ex* 
empted,  received  by  every  person  residing 
within  the  state,  and  by  every  nonresident 
of  the  state  upon  such  income  as  is  derived 
from  sources  within  the  state  .  .  .  ;  pro- 
vided, that  any  person  engaged  in  business 
within  and  without  the  state  shall,  with  re- 
spect to  income  other  than  that  derived  from 
rentals,  stocks,  bonds,  securities  or  evidences 
of  indebtedness,  be  taxed  only  upon  that  pro- 
portion of  such  income  as  is  derived  from 
business  transacted  and  property  located 
within  the  state,  which  shall  be  determined 
in  the  manner  specified  in  subdivision  (e) 
[of  subsection  7  J  of  section  17706,  as  far  as 
applicable."  Sub.  3,  sec.  1087i9i— 2,  Stats. 
1911. 

The  taxability  of  the  income  derived  from 
rentals,  bonds,  ete.,  is  not  in  controversy.  All 
parties  agree  that  the  tax  commuMdon  prop- 
erly taxed  this  item  of  $10,390.81. 

The  defendant,  the  town  of  Oak  Creek, 
contends  that  the  court  erred  in  holding  that 
the  part  of  the  plaintiff's  net  ''busineea  in- 
come," denominated  class  (a)  in  the  fore- 
going statement,  which  is  derived  from  the 
manufacture,  sale,  and  delivery  of  its  prod- 
ucts at  its  plant  in  Carrollville  to  custo- 
mers in  the  state  of  Wisconsin,  only,  is  sub- 
ject to  be  taxed  as  income  under  the  fore- 
going provisions  of  the  Income  Tto  Law.  On 
the  part  of  the  plaintiff  it  is  claimed  that  the 
judgment  of  the  trial  court  is  correct,  upon 
the  ground  that  the  net  ''business  income" 
derived  by  plaintiff  from  the  manufacture, 
sale,  and  delivery  of  its  goods  to  customers 
in  this  state  constitutes  the  net  income  de- 
rived from  business  transacted  and  located 
within  this  state  in  the  sense  of  this  law, 
and  that  the  '^business  income"  derived  from 
goods  sold  to  customers  outside  of  the  state, 
whether  manufactured  at  and  shipped  from 
its  factory  at  Carrollville  or  purchased  out- 
side of  this  state  and  then  delivered  from  its 
branch  houses,  was  [216]  derived  from  trans- 
actions in  interstate  commerce  and  there- 
fore not  taxable,  because  it  is  a  burden  on 
such  commerce  and  ia  repugnant  to  sec.  8 
of  art.  I  of  the  constitution  of  the  United 
States,  whereby  is  conferred  on  Congress  the 
power  'to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with 
the  Indian  tribee." 

The  question  naturally  arises,  first,  what 
portion  of  plaintiff's  net  "business  income"  ia 
income  "derived  from  business  transacted  and 
property  located  within  the  atate,"  and  suh- 


ject  to  the  tax  upon  incomes?  We  are  of  the 
opinion  that  this  provision  of  the  statute 
includes  all  of  plaintiff's  net  "business  In- 
c<mie"  derived  from  the  manufacture,  sale, 
and  delivery  of  such  of  its  products  as  were 
manufactured  at,  sold,  and  delivered  from 
the  factory  to  customers  in  Wisconsin  and 
other  states,  and  the  net  "business  income" 
of  its  products  which  were  manufactured  at 
its  factory  at  Carrollville  and  shipped  from 
there  to  its  branch  houses  out  of  the  state 
and  delivered  from  there  to  customers  resid- 
ing outside  of  the  state,  on  sales  made  either 
at  Carrollville  or  at  the  branch  houses.  The 
trial  court  held  that  the  net  "businesa 
income"  of  the  sales  of  the  latter  class  {jsm- 
braced  in  classes  (b)  and  (c)  of  the  fore- 
going  statement)  was  not  subject  to  an  in- 
come tax,  because  such  portion  of  plaintiff's 
income  is  not  "derived  from  buainesa  trans- 
acted and  property  located  wit)iin  the  state." 
This  court  in  State  v.  Eberhardt,  158  Wis. 
20i  147  N.  W.  1016,  had  under  consideration 
the  provisions .  of  these  statutes  involving 
this  question  and  interpreted  them  to  the 
effect  that  the  income  of  a  persoa  residing 
in  the  state,  other  than  that  derived  from 
rentals,  stocks,  bonds,  securities,  and  evi- 
dences of  indebtedness,  is  taxahle  if  derived 
from  sources  within  the  state,  and  income 
derived  fr<Hn  souroea  without  the  state  ia 
not  taxable  under  the  statutes.  The  plaintiff's 
business  enterprise,  in  the  light  of  the  in- 
come statutes,  must  be  considered  in  a  two- 
fold character  as  respects  income  producing. 
In  its  corporate  [217]  existence  it  is  a  unit, 
with  its  principal  business  and  headquartera 
located  at  Carrollville.  In  its  business  as- 
pects it  is  divided  into  two  parts,  one  located 
and  eonducted  at  its  headquarters  at  Carroll- 
ville and  the  other  located  and  conducted  at 
its  branjches  in  the  designated  cities  of  other 
states.  It  is  well  understood  that  many  ele- 
ments of  business  other  than  the  use  of  capi- 
tal or  the  service  of  employees  to  perform 
the  necessary  labor  enter  into  the  production 
of  an  income  in  the  sense  involved  in  taxa- 
tion, and  that  the  sources  of  such  income  are 
not  absolutely  separable  one  from  the  other. 
The  observations  of  the  court  in  Wilcox  v. 
Middlesex  County,  103  Mass.  644,  are  en; 
lightening  and  helpful.  Income  in  the  sense 
of  tax  laws  is  not  the  capital  or  stocks  of 
goods  in  which  the 'capital  may  be  expended: 
"It  is  the  net  result  of  many  combined 
influences:  the  use  of  the  capital  invested; 
the  personal  labor  and  services  of  the  mem- 
bers of  the  firm;  the  skill  and  ability  with 
which  they  lay  in,  or  from  time  to  time  re- 
new, their  stock;  the  carefulness  and  good 
judgment  with  which  they  sell  and  give 
credit;  and  the  foresight  and  address  with 
which  they  hold  themselves  prepared  for  the 
fluctuations  and  eontingenciea  affecting  the 
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general  commerce  and  business  of  the  coun- 
try/' 

The  statute  is  to  receive  a  practical  in- 
terpretation. This  court  recently  said  on  the 
subject: 

''Philosophical  and  logical  distinctions 
must  yield  to  the  clearly  expressed  intent  of 
the  written  law  and  to  the  possibility  of  a 
practical  administration  thereof."  State  v. 
Wisconsin  Tax  Commission,  161  Wis.  Ill,  152 
N.  W.  848.  "If  an  income  be  taxed  the  recipi- 
ent thereof  must  have  a  domicile  within  the 
state,  or  the  property  or  business  out  of 
which  the  income  issues  must  be  situated 
wuthin  the  state  so  that  the  income  may  be 
said  to  have  a  situs  therein.  .  .  .  The 
Income  Tax  Law  does  not  seek  to  reach 
property  or  an  interest  in  property  as  such, 
but  to  reach  incomes  having  a  situs  in  the 
state,  or  growing  out  of  a  privilege  exercised 
or  occupation  conducted  within  the  state." 
Ibid. 

[218]  The  plaintiff,  as  recipient  of  its  cor- 
porate income,  Whatever  its  source,  has  a 
domicile  in  this  state,  and  the  principal  part 
of  its  property  and  its  business  which  is  em- 
ployed in  the  transactions  out  of  which  the 
income  issues  is  located  in  this  state.  The 
statute  seeks  to  tax  the  part  of  this  income 
which  has  its  source  in  this  state.  The  fact 
that  the  business  so  conducted  may  involve 
transactions  in  interstate  commerce  cannot 
affect  the  situs  of  the  income.  Nor  does  the 
fact  that  goods  manufactured  kt  Carrollville 
are  sold  without  the  state  affect  the  source 
of  the  income.  The  income  so  derived  is 
the  result  of  the  business  carried  on  at  Car- 
rollville in  this  state.  The  place  of  sale  of 
such  products  does  not  change  the  place  of 
business  from  this  to  the  state  where  the 
goods  are  sold.  The  statute  does  not  contem- 
plate such  a  result  and  clearly  intends  that 
the  source  of  the  income  is  at  the  place 
where  the  business  is  carried  on.  The  trans- 
actions involved  in  producing  the  products 
g  at  the  plant  at  Carrollville  and  disposing  of 
them  through  intrastate  or  interstate  trans- 
actions are  in  substance  and  effect  transact- 
ing business  in  this  state,  and  the  shipping 
and  delivery  of  such  goods  on  sales  made  at 
home  or  abroad,  from  either  the  factory  or 
branch  houses  to  which  they  had  been  shipped 
before  sale,  are  no  more  than  incidents  in 
transacting  the  business  of  supplying  the  ar- 
ticles to  customers  in  their  finished  state.  We 
cannot,  in  the  light  of  the  nature  of  the 
general  conduct  of  the  business,  assent  to  the 
claim  that  the  shipping  and  delivery  of  goods, 
manufactured  at  the  plant,  from  branch 
houses  are  the  controlling  elements  of  such 
transactions  and  that  they  give  such  business 
a  situs  without  the  state.  The  manufacture, 
the  management,  and  the  conduct  of  the  busi- 
ness kt  the  home  office  are  the  controlling 


features  in  the  process  of  disposing  of  the  ar- 
ticle produced  at  the  factory  and  constitute 
the  source  out  of  which  the  income  issues 
and  give  it  a  situs  within  the  state  under  the 
Income  Tax  Law. 

The  income  derived  from  goods  which  were 
produced  and  [219]  purchased  outside  of  the 
state  and  shipped,  either  directly  or  by  way 
of  plaintiff's  factory  at  Carrollville,  to  plain- 
tiff's branch  houses  and  Whence  sold  and  de- 
livered to  customers  without  the  state,  is 
clearly  a  separable  class  of  plaintiff's  busi- 
ness. Such  business  is  transacted  and  lo- 
cated without  the  state,  excepting  incidental 
management  from  and  accounting  for  the  re- 
sult thereof  to  plaintiff's  principal  office  at 
Carrollville.  The  carrying  on  of  this  part  of 
the  trade,  according  to  the  findings  of  fact, 
produced  an  income  which  issued  out  of  the 
business  and  property  located  without  the 
state.  Under  the  facts  and  circumstances 
showing  the  manner  of  conducting  this  part  of 
the  plaintiff's  business,  it  must  be  held  that 
the  income  derived  therefrom  is  attributable 
to  the  business  conducted  without  the  state 
and  hence  not  taxable  under  the  law. 

The  plaintiff  contends  that  the  judgment 
of  the  trial  court  must  stand,  because  all 
income  of  the  plaintiff  derived  from  business 
conducted  in  this  state,  except  that  portion 
derived  from  goods  sold  to  customers  in 
this  state,  is  derived  from  transactions  in 
interstate  commerce,  and  the  imposition  of  a 
tax  on  such  income  is  repugnant  to  plaintiff's 
rights  under  sec.  8  of  art.  I  of  the  constitu- 
tion of  the  United  States,  providing  that: 
"The  Congress  shall  have  power :  To  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes." 
The  defendant  urges  that 'there  is  no  such 
conflict  between  the  powers  thus  granted 
to  Congress  and  the  powers  exerted  by  the 
legislature  under  the  state  Income  Tax  Law. 
The  power  of  a  state  to  tax  its  people  and 
their  property  in  all  the  recognized  ways  of 
levying  and  collecting  taxes  is  an  acknowl- 
edged attribute  of  its  sovereignty,  which  it 
may  exert  to  the  fullest  extent  for  the  pur- 
pose of  providing  revenue  to  defray  the  ex- 
penses of  conducting  the  government.  In 
exerting  this  governmental  function  it  is  not 
permitted  to  levy  and  collect  taxes  on  any 
instrumentalities  or  property  employed  by  the 
federal  government  [220]  to  carry  its  powers 
into  executicm.  M'Culloch  v.  Maryland,  4 
Wheat.  316,  4  U.  S.  (L.  ed.)  579,  and  subse- 
quent cases. 

''.  .  .  No  state  has  the  right  to  lay  a 
tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  jof  that  commerce, 
or  on  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  business 
of  carrying  it  on,  and  the  reason  is  that  snch 
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taxation  is  a  burden  on  that  oommeroe,  and 
amounts  to  a  regulation  of  it,  which  belongs 
solelj  to  Congress."  Leloup  y.  Mobile,  127 
U.  S.  640,  048,  8  S.  Ct  1380,  32  U.  S.  (L.  ed.) 
311. 

The  forgoing  is  the  conclusion  as  stated 
by  Bradley,  J.,  who  deliyered  the  opinion 
for  the  court,  and  he  cites  thereto  a  large 
nomber  of  cases.  This  established  doctrine 
is  followed  in  many  subsequent  cases.  The 
question  had  received  extensive  examination 
and  elaboration  in  Philadelphia  Steamship 
Co.  T.  Pennsylvania,  122  U.  S.  326,  7  S.  Ct. 
1118,  30  U.  S.  (L.  ed.)  1200,  involving  a  tax 
imposed  by  the  state  of  Pennsylvania  on  gross 
receipts  of  a  steamship  company  conducting 
an  interstate  traffic,  which  was  held  a  bur« 
den  on  interstate  commerce  and  hence  repug- 
nant to  the  exclusive  power  of  Congress  to 
regulate  such  commerce.  Bradley,  J.,  deliv- 
ered the  opinion  of  the  court  in  this  case 
also,  in  which  he  discussed  at  length  the 
reasons  and  grounds  of  the  conclusion  reached, 
namely,  that  the  tax  on  the  gross  receipts 
of  such  business,  as  such,  is  a  tax  on  such 
business,  because  ".  .  .  they  were  received 
for  transportation.  Ko  doubt  a  shipowner, 
like  any  other  citizen,  may  be  personally 
taxed  for  the  amount  of  his  property  or  es- 
tate, without  regard  to  the  source  from  which 
it  was  derived,  whether  from  commerce,  or 
banking,  or  any  other  employment.  But  that 
is  an  entirely  different  thing  from  laying  a 
special  tax  upon  his  receipts  in  a  particular 
employment."  In  a  part  of  the  opinion  this 
learned  jurist  answers  for  the  court  the  claim 
made  that  the  tax  in  question  was  in  the 
nature  of  an  income  tax,  and  declares  that: 

*^t  is  not  a  general  tax  upon  the  incomes 
of  all  the  inhabitants  of  the  state;  but  a 
special  tax  on  transportation  companies 
[221]  ...  As  a  tax  on  transportation 
...  it  cannot  be  supported  where  that 
transportation  is  an  ingredient  of  interstate 
or  foreign  commerce,  even  though  the  law 
imposing  the  tax  expressed  in  such  general 
terms  as  to  include  receipts  from  transporta- 
tion which  are  properly  taxable." 

The  result  of  the  court's  consideration  of 
the  question  led  it  to  declare  that: 

"The  corporate  franchises,  the  property, 
the  business,  the  inccme  of  corporations  cre- 
ated by  a  state  may  undoubtedly  be  taxed  by 
the  state;  but  in  imposing  such  taxes  care 
should  be  taken  not  to  interfere  with  or 
hamper,  directly  or  by  indirection,  interstate 
or  foreign  commerce,  or  any  other  matter  ex- 
clusively within  the  jurisdiction  of  the  federal 
government." 

The  laying  and  collecting  of  an  income  tax 
by  a  state  imposes  a  burden  cm  its  citizens 
wholly  unlike  a  tax  upon  their  business^  or 
commerce.     The  tax   in  question   does   not 


refer  to  nor  is  it  in  the  nature  cft  a  tax  bur- 
den laid  on  the  business,  the  gross  receipts, 
or  the  property  employed  in  interstate  com* 
merce.  In  fact  the  tax  deals  only  with  that 
part  of  the  fruits  of  such  commerce  which 
remains  as  the  net  proceeds  after  all  the 
immediate  burdens  of  the  commerce  have  been 
discharged  and  such  net  profits  are  merged 
in  the  assets  of  the  corporation.  The  income 
tax  is  in  effect  not  unlike  tiie  tax  which  was 
imposed  dn  corporations  under  the  act  of 
Congress  in  the  Tariff  Act  of  1900  and  known 
as  the  "Corporation  Tax."  This  law  imposed 
a  tax  on  incomes  of  corporations  from  all 
sources.  In  the  case  of  Flint  v.  Stone  Tracy 
Co.  220  U.  S.  107,  31  S.  Ct.  342,  55  U.  S. 
(L.  ed.)  380,  it  was  urged  upon  the  court 
that  this  tax  was  invalid  because  the  income 
taxed  was  in  part  derived  from  business  of 
corporations  engaged  in  interstate  commerce. 
The  court  held  that  the  burden  imposed  was 
".  .  .  a  tax  upon  the  doing  of  business 
with  the  advantages  which  inhere  in  the  pecu- 
liarities of  corporate  or  joint-stock  organiza- 
tions of  the  character  described."  The  act 
involved  incomes  derived  from  business  trans- 
actions involving  [222]  interstate  commerce 
under  the  exclusive  control  of  the  federal 
government  and  from  sources  which  were  non- 
taxable under  the  constitution  and  laws  of 
the  federal  government,  and  the  claim  was 
pressed  upon  the  court  that  these  features 
of  the  act  invalidated  the  tax  on  income  de- 
rived from  such  sources.  But  the  court  re- 
jected the  contention,  declaring: 

'It  is  therefore  well  settled  by  the  decisions 
of  this  court  that  when  the  sovereign  author- 
ity has  exercised  the  right  to  tax  a  legiti- 
mate subject  of  taxation,  as  an  exercise  of  a 
franchise  or  privilege,  it  is  no  objection  that 
the  measure  of  taxation  is  found  in  the  in- 
come produced  in  part  from  property  which 
of  itself  considered  is  nontaxable.  Apply- 
ing that  doctrine  to  this  case^  the  measure 
of  taxation  being  the  income  of  the  corpora- 
tion from  all  sources,  as  that  is  but  the  meas- 
ure of  a  privilege  tax  within  the  lawful  au- 
thority of  Congress  to  impose,  it  is  no  valid 
objection  that  this  measure  includes,  in  part 
at  least,  property  which  as  such  could  not  be 
directly  taxed."    Page  165. 

We  are  of  the  opinion  that  the  tax  im- 
posed by  the  Income  Tax  Law  of  this  state 
does  not  impose  a  burden  on  the  business  or 
property  of  plaintiff  in  any  sense  repugnant 
to  its  rights  under  the  provision  of  the  fed- 
eral constitution  conferring  on  Congress  the 
right  to  regulate  commerce  between  the 
states,  and  that  the  trial  court  erred  in  hold- 
ing that  the  income  tax  imposed  by  the  tax 
commission  was  excessive  and  in  awarding 
recovery  for  the  amount  of  such  alleged  excess 
with  interest. 
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By  thk  Goubt. — ^The  judgment  appealed 
from  is  reyersed,  and  the  cause  remanded  to 
the  circuit  court  with  direction  to  award 
judgment  dismissing  plaintiff's  complaint. 

Barnes,  J.,  dissents. 
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Introductory* 

It  is  the  purpose  of  this  note  to  review  the 
eases  determining  the  situs  of  the  income  of 
a  corporation  for  the  purpose  of  assessing  an 
income  tax.  The  note  excludes  all  gross 
earnings  and  corporation  taxes,  etc.,  and  is 
confined  to  the  application  of  the  income  tax 
acts  so  called  to  corporate  income  as  such. 
As  most  of  the  American  income  tax  acts 
tax  the  income  of  a  corporation  in  the  hands 
of  the  stock  or  bond  holders,  there  are  ap- 
parently no  American  cases  on  the  subject 
other  than  the  reported  case  and  the  note  is, 
therefore,  confined  to  a  review  of  the  English 
cases.  The  income  tax  acts  of  the  United 
Kingdom  in  terms  tax  profits  or  gains  ac- 
cruing to  a  person  or  corporation  resident  in 
the  United  Kingdom  wherever  earned  and 
profits  earned  within  the  United  Kingdom 
and  belonging  to  a  person  or  corporation  hav- 
ing a  residence  elsewhere. 

The  reported  case  holds  that  a  state  may 
impose  an  income  tax  on  the  profits  of  a 
corporation  on  goods  manufactured  within 
the  state  but  sold  in  other  states  through 
branch   establishments. 

General  Rule  in  England. 

Where  an  incorporated  company  is  in  fact 
a  resident  of  the  United  Kingdom  the  situs 
of  its  income  is  generally  immaterial  for 
the  purpose  of  the  income  tax  acts,  and  all 
profits  or  gains  earned  by  it  are  liable  to  an 
income  tax.  Gocrz  v.  Bell  [1004]  2  K.  B. 
(Eng.)  136;  San  Paulo  R.  Go.  v.  Garter 
[1896]  A.  G.  (Eng.)  31,  affirmmg  [1605]  1 
Q.  B.  (Eng.)  580,  3  Tax  Gtis.  344;  Scot- 
tish Provident  Inst.  t.  Allan   [1903]  A.  G. 


(Eng.)  129,  72  L.  J.  P.  C.  N.  S.  70,  88  L. 
T.  N.  S.  478,  67  J.  P.  341,  4  Tax  Gas. 
591,  10  Times  L.  Rep.  432;  De  Beers  GonaoL 
Mines  v.  Howe  [1906]  A.  G.  (Eng.)  455; 
Liverpool,  etc.  Ins.  Co.  v.  Bennett  [1913]  A- 
C.  (Eng.)  610,  82  L.  J.  K.  B.  1221,  109 
L.  T.  N.  S.  483,  6  Tax  Gas.  327,  20  Mansoa 
295,  57  Sol.  J.  739,  29  Times  L.  Rep.  757^ 
affirming  [1912]  2  K.  B.  41,  81  L.  J.  K.  B. 
639;  Gesena  Sulphur  Go.  v.  Nicholson,  1 
Ex.D.  (Eng.)  428;  London  Bank  v.  Apthorpe^ 
'  [1891]  2  Q.  B.  (Eng.)  378,  3  Tax  Gas.  143; 
St.  Louis  Breweries  r.  Apthorpe,  79  L.  T.  N. 
S.  (Eng.)  551;  Apthorpe  v.  Peter  Schoenhofen 
Brewing  Go.  80  L.  T.  N.  S.  (Eng.)  395; 
New  Zealand  Shipping  Go.  v.  Stephens,  9ft 
L.  T.  N.  S.  (Eng.)  50;  American  Thread 
Go.  V,  Joyce,  108  L.  T.  N.  S.  (Eng.)  353, 
6  Tax  Gas.  162,  57  Sol.  J.  321,  29  Timea 
L.  Rep.  266;  and  Alexandria  Water  Go.  v. 
Musgrave,  11  Q.  B.  D.  (Eng.)   174. 

English  Company  Holding  Stock  in  For^^ 
eign  Corporation. 

Where  an  English  company  owns  all  or  at 
controlling  amount  of  the  stock  of  a  for- 
eign corporation  the  cases  seem  to  be  in  con- 
flict as  to  the  income  subject  to  tax  and  no 
absolutely  satisfactory  test  seems  to  be  re- 
vealed by  the  opinions.  Some  of  the  decisiona 
follow  the  general  rule  that  the  situs  of  the 
income  is  immaterial.  Thus  in  Apthorpe  v. 
Peter  Schoenhofen  Brewing  Go.  80  L.  T. 
N.  S.  (Eng.)  395,  it  appeared  that  an  Eng- 
lish company  owned  a  majority  of  the  shares 
in  an  American  brewing  company.  The 
larger  number  of  the  English  company's 
shares  were  owned  in  the  United  States,  but 
the  larger  number  of  shar^olders  resided  in 
England.  The  business  was  carried  on  and 
the  profits  were  earned  in  America,  and  al- 
though the  American  directors  managed  the 
brewery  they  did  so  under  authority  dele- 
gated to  them  by  the  English  directors.  It 
was  held  that  the  English  company  must 
pay  an  income  tax  on  ''the  larger  amount"  of 
profits  although  only  a  part  thereof  was  re^ 
mitted  to  England.  Gollins,  L.  J.,  said: 
'^We  have  on  the  face  of  this  case  a  finding^ 
that  the  business  which  is  carried  on  in 
America  is  the  business  6f  the  respondent 
company.  ...  In  my  judgment,  there  i» 
no  incompatibility-  between  a  company  hold- 
ing shares  in  another  company  and  at  the 
same  time  carrying  on  a  business  analogous 
to  that  carried  on  by  the  other  company. 
Among  the  objects  for  which  the  English 
company  was  formed,  mentioned  in  paragraph 
3  of  the  memorandum  of  association,  are  not 
only  *to  acquire  all  or  any  of  the  shares  of 
the  Peter  Schoenhofen  brewing  tfomptoky/ 
hut  also  to  carry  on  bnaSness  as  brewers,  dis- 
tillers,' and  80  on.  There  is  a  finding  in  the 
case  that  the  English  company  carries  on 
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bnuness  as  brewers  at  Chicago,  and  they  also 
csny  on  business  in  England.    Then  comes 
the  question  whether  this  business  is  not  one 
and  the  same  business,  carried  on  partly  in 
England  and  partly  in  Chicago.    The  finding 
in  paragraph  7  of  the  case  seema  to  me  to 
be  absolutely  conclusive  on  this  point.     It 
is  that  'All  the  books  of  account  and  other 
documents  relating  to  the  working  and  carry- 
ing on  of  the  brewery,  as  well  as  the  cash 
looilly  required,  are  kept,  received,  and  dealt 
with  at  Chicago;  but  reports,  letters,  papers, 
and  other  documents,  sufficient  to  enable  the 
respondent  company  to  judge  of  the  manner 
in  which  the  managers  at  the  brewery  carry 
ont  and  undertake  the  necessary  control  and 
direction,  are  from  time  to  time  transmitted 
to  and  received  in  England  by  the  respondent 
company's  directors.'    Then  it  is  also  stated: 
The  board  of  directors  meet  in  England  and 
have  power  to  dismiss  any  or  all  of  the  man- 
agers, oflSdals,  and  others  carrying  on  the 
business  in   Qiicago.'     The  company  there- 
fore resides  in  England,  has  its  office  in  Eng- 
land, carries  on  business  by  its  directors  in 
England,  deals  with  the  routine  of  the  com- 
pany so  far  as  it  has  to  be  dealt  with  in 
England,  and  directs,  as  in  terms  it  has  been 
found  to  do,  through  a  committee  of  manage- 
ment appointed  by  it,  or  for  it,  a  large  trade 
in  Chicago.    .    .    .    One  central  factor  in  this 
question  is  whether  or  not  the  ultimate  tri- 
bunal  of   appeal,    the    ultimate   controlling 
power,  is  in  England.    If  it  is  in  England, 
as  in  the  present  case,  can  it  be  said  that  a 
company  whose  business  abroad  is  carried 
on  under  its  paramount  control  and  super- 
vision in  England  is  not  partly  carried  on  in 
Eng^land?     In  my  judgment  it  cannot.     On 
the  facts  of  this  case  it  seems  to  me  abso- 
lutely clear  that  the  business  of  the  company 
is  carried  on  partly  in  England  and  partly 
in  America,  and  the  company  is  therefore 
liable  to   pay    income    tax   on   the   larger 
amount." 

In  San  Paulo  R.  Co.  v.  Carter  [1896]  A.  C.  31, 
affirming  [1895]  1  Q.  B.  580,  3  Tax  Cas.  344, 
it  appeared  that  an  English  company  owned 
a  railroad  in  Brazil.  Profits  were  principally 
made  in  Brazil  but  the  railroad  was  controlled 
by  the  directors  of  the  English  company  who 
met  in  London.  It  was  held  that  the  English 
company  was  liable  to  an  income  tax  on  all 
its  profits,  and  not  on  sums  actually  received 
in  the  United  Kin^om,  Lord  Davey  saying  r 
"It  is  clear  to  my  mind  that  the  direction 
and  supreme  control  of  the  appellant  com- 
pany's business  is  vested  in  the  board  of  di- 
rectors in  London,  who  appoint  the  agents 
and  officials  abroad,  and  either  by  general 
orders  or  by  particular  directions  control  or 
may  control  their  duties,  renmneration,  and 
conduct,  and  to  whom  any  question  of  policy 
or  any  contract  or.  other  matter  may,  and  11 


deemed  of  sufficient  importance  I  suppose 
would>  be  referred  for  their  decision.  The 
business  is  therefore  in  veary  truth  carried  on; 
in,  and  from  the  United  Kingdom,  although 
the  actual  operations  of  the  company  are  in 
Brazil,  and  in  that  sense  the  business  is  also 
carried  on  in  that  country.  I  do  not  attach 
any  importance  to  the  facts  of  the  railway 
and  business  belonging  to  a  corporation  and 
not  to  an  individual,  except  that  in  the  case  of 
an  English  joint  stock  company  formed  for 
the  purpose  of  carrying  on  a  particular  busi- 
ness it  is  perhaps  easier  to  say  where  is  the 
seat  of  administration  and  direction.  In  my 
opinion,  therefore,  the  case  is  outside  both  the 
decision  and  the  reasoning  of  the  noble  and 
learned  Lords  who  gave  judgment  in  the 
case  of  Colquhoun  v.  Brooks,  14  App.  Cas. 
493,  because  I  find  that  every  one  of  those 
noble  and  learned  Lords  confined  his  observa- 
tions to  a  case  in  which  the  business  was 
entirely  carried  on  abroad.  Whether  it  would 
be  possible  in  any  case  for  a  sole  owner  of  a 
foreign  business  having  exclusive  power  of 
control  over  it,  but  resident  in  this  country, 
successfully  to  maintain  that  be  did  not  carry 
on  a  business  here,  it  is  unnecessary  to  say. 
That  question,  which  is  probably  one  of  fact, 
will  be  dealt  with  when  it  arises  according  to 
the  circumstances  of  the  case.  I  am,  there- 
fore, of  opinion  that  the  business  of  the  San 
Paulo  company  is  not  a  'foreign  possession' 
within  the  meaning  of  the  fifth  case  of  s. 
100  Sohed.  D  as  interpreted  in  Colquhoun  ▼. 
Brooks,  14  App.  Cas.  493 ;  and,  that  being  so, 
the  case  undoubtedly  falls  within  the  lan- 
guage of  the  iirst  case,  and  it  follows  that 
the  company  has  been  rightly  charged  upon 
the  whole  of  its  profits  or  gains." 

So  in  St.  Louis  Breweries  v.  Apthorpe, 
79  L.  T.  N.  S.  (Eng.)  551,  it  appeared  that  an 
English  company  owned  all  but  14  of  the 
50,886  shares  of  an  American  brewing  com- 
pany. The  directors  of  the  English  company 
sent  an  accountant  to  audit  the  books  once  a 
year  and.  on  receipt  of  a  balance  sheet  recom- 
mended the  rate  of  dividend.  The  business 
on  which  the  profits  wholly  depended  was 
carried  on  exclusively  in  the  United  States 
under  the  immediate  management  of  the  direc- 
tors of  the  American  corporation,  termed  the 
'Iraard  of  management  in  St.  Louis."  The 
books  and  accounts  were  kept  in  the  United 
States,  and  dividends  were  declared  by  the 
English  company  after  the  American  direc- 
tors had  declared  a  dividend  on  the  stock  of 
the  American  corporation.  In  holding  that 
the  English  company  was  not  entitled  to  a 
reduction  of  their  aseessment  to  the  amount 
actually  received  in  England,  Wills  J.,  said: 
''As  it  seems  to  me,  the  business  which  the 
English  company  is  carrying  on  is  that  which 
is  very  well  expressed  in  their  memorandum^ 
namely,  the  business  of  managing  the  Am- 
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erican  company  in  the  interests  of  the  Eng- 
lish shareholders  by  means  of  this  control- 
ling agency,  the  effect  of  which  is  perfectly 
certain  to  be  felt,  and  not  only  felt  but  to  be 
operative  in  the  management  of  the  American 
concern.  Now  if  that  is  the  nature  of  their 
business — if  that  may  fairly  be  described  as 
a  business — it  is  a  business  which  certainly 
is  carried  on  by  the  English  company.  All 
the  things  that  are  necessary  to  give  effect 
to  it  are  done  in  London;  and  that  there  is 
a  serious  business  of  that  kind  which  pro- 
duces its  effect  in  operating  upon  the  minds 
and  decisions  of  the  American  board,  I  think 
it  is  impossible  to  doubt,  when  one  sees  that 
the  English  directors  receive  substantial  re- 
muneration, who  if  Mr.  Bremmer's  argument 
represented  the  real  state  of  facts  would 
have  nothing  to  do  except  send  out  somebody 
occasionally  to  see  if  they  were  pleased  with 
what  was  going  on  merely  for  their  own  curi- 
osity, because  according  to  him  they  could  do 
nothing  else  except  satisfy  their  own  curios- 
ity; it  would  be  a  startling  thing  for  such 
services  as  that,  and  for  receiving  and  dis- 
tributing the  dividends,  they  were  to  divide 
amongst  themselves  whether  they  be  three  or 
seven  sums  which  vary  from  something  like 
2,0002.  to  something  over  4,000/.  a  year,  Mr. 
Bremmer  says  it  is  a  very  minute  circum- 
stance, but  it  is  a  significant  circumstance 
taken  in  connection  with  the  nature  of  the 
business  which  they  are  carrying  on  as  show- 
ing that  there  is  something  to  be  done,  and 
something  that  is  very  important  to  be  done, 
in  all  that  is  done  in  England  and  from  Eng- 
land by  the  direction  of  t^e  English  board. 
I  wish  to  make  it  perfectly  clear  that  my 
decision  does  not  depend  upon  tbe  very  nar- 
row ground  of  this  description  of  their  busi- 
ness appearing  in  the  memorandum  of  asso- 
ciation, because,  if  I  had  said  that,  it  would 
be  an  immediate  suggestion  that  the  obliga- 
tions of  an  English  company  could  be 
avoided  by  altering  the  memorandum  of 
association.  What  one  looks  at  is  not  the 
words,  but  the  substance.  Now,  there  being 
to  my  mind  this  perfectly  satisfactory  ground 
on  which  to  base  the  decision  in  this  case,  I 
do  not  propose  to  discuss  the  question 
whether  the  English  company  can  be  said  to 
be  carrying  on  the  business  of  the  American 
company.  .  .  .  Upon  the  question  of  fact 
which  has  been  submitted  to  us  here,  I  myself 
entertain  no  doubt  that  the  English  company 
18  carrying  on  effectively  a  business,  and  that 
the  nature  of  that  business  was  through  the 
possession  of  a  preponderating  influence  of 
the  American  company  to  manage  its  affairs, 
and  that  the  management  was  not  less  effectu- 
al because  in  theory,  for  some  certain  period 
of  time,  whatever  it  was,  that  would  elapse 
between  any  particular  moment  and  when 
the  directors  could  be  turned  out,  the  man- 
agement could  not  be  made  effectual.     Sub- 


stantially they  did,  and  actually  they  did, 
by  the  possession  of  these  shares,  do  exactly 
what  the  memorandum  of  association  points 
out  as  one  of  the  objects,  and  which  we  are 
told  is  a  constant  object  of  these  companies, 
namely,  nmnage  the  affairs  of  another  com- 
pany by  means  of  the  possession  of  a  greater 
part  of  its  shares.  For  these  reasons,  in  my 
opinion,  the  Crown  is  entitled  to  our  judg- 
ment." 

But  other  cases  have  held  that  the  Eng- 
lish company  was  liable  to  income  tax  only 
on  profits  earned  abroad  and  transmitted  to 
the  United  Kingdom.  Thus  in  Bartholomay 
Brewing  Co.  v.  Wyatt  [1893]  2  Q.  B.  499, 
62  L.  J.  Q.  B.  626,  69  L.  T.  N.  S.  561,  42 
W.  R.  173,  it  was  held  that  an  English  com- 
pany formed  to  acquire  an  interest  in  a 
brewing  business  was  not  subject  to  an  in- 
come tax  on  a  portion  of  profits  retained  in 
America  to  be  distributed  to  the  American 
stockholders,  Wright  J.,  saying:  "In  this  case 
a  British  company  was  formed  to  acquire 
and  work  breweries  in  the  United  States. 
Inasmuch  as  by  the  local  law  the  properties 
could  not  be  held  by  the  British  company,  an 
American  company  was  formed,  which,  in  the 
interests  of  the  English  company,  is  the  own- 
er of  the  property.  All  the  shares  of  the 
American  company  except  the  necessary 
qualifications  of  the  American  directors  or 
trustees,  are  held  by  the  English  company. 
The  shares  of  the  English  company  are  held 
partly  in  England,  partly  in  America.  The 
supreme  management  and  direction  rests  with 
the  English  directors.  They  are  periodically 
informed  of  the  estimated  results  of  the  busi- 
ness in  America,  and  of  the  amount  esti- 
mated to  be  available  for  dividend.  They 
prepare  balance-sheets,  adding  the  English  to 
the  local  expenses,  and  they  declare  such 
dividend  as  they  think  fit.  The  amount  of 
■  the  dividends  for  English  shareholders  in  the 
English  company  is  remitted  to  England. 
The  amount  required  for  American  share- 
holders in  the  English  company  is  retained 
and  distributed  in  America;  and  the  question 
is  whether  income  tax  is  payable  on  the 
amount  so  retained  and  distributed  in  Ameri- 
ca. In  my  opinion,  the  case  of  Colquhoun 
Y.  Brooks,  14  App.  Cas.  493,  obliges  us  to 
hold  that,  notwithstanding  the  cases  of 
Cessna  Sulphur  Co.  v.  Nicholson,  1  Ex.  D. 
428,  and  of  Imperial  Continental  Gas  Assoc. 
V.  Nicholson,  37  L.  T.  717,  the  profits  of  a 
business  wholly  carried  on  abroad  are  within 
the  fifth  case,  although  the  owner  of  the 
business  is  resident  here,  llien,  is  this  busi- 
ness carried  on  wholly  in  America?  I  think 
that  for  the  present  purpose  a  business  is 
wholly  carried  on  abroad  if  all  the  opera- 
tions which  earn  the  profits  are  done  abroad, 
notwithstanding  that  the  owner  resident  here 
exercises  control  over  those  operations,  and 
ascertains  and  apportions  the  profits.     The 
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interest,  therefore,  of  the  English  company 
in  the  American  business  must  be  regarded 
as  a  foreign  possession,  and  so  within  the 
fifth  case.    There  is  another  way  in  which 
the  same  conclusion  may  be  reached  on  differ- 
ent grounds.     I  think  that  in  point  of  law 
irhatever   control   is  exercised   by  the   Eng- 
lish company  is  exercised  by  it  as  the  holder 
of  practically  all  the  shares  in  the  American 
company;   and,   if  that  is   so,  the  English 
company  cannot  be  properly  said  to  carry  on 
the  business  of  the  American  company  at  all. 
The  business  of  a  company  is  not  carried  on 
by   its    shareholders,    but   by    the    company 
through  its  directors,  although  the  sharehold- 
ers in  general  meeting  have  the  power  of  gen- 
eral control.    If  this  view  is  correct,  the  right 
conclusion   may   be   that   the   English    com- 
pany's interest   is  in  the  nature  not  of  a 
trade,  but  of  an  inyestment  in  the  American 
company,   and   so   within   the   letter   of   the 
fifth  case  as  a  foreign  possession.     I  should 
add  that  I  think  it  is  not  within  the  fourth 
case.    Shares  in  a  company  are  not  securities, 
but  portions  of  its  capital.    If  these  conclu- 
sions are  correct,  the  tax  is  payable  only  *on 
a  sum  not  less'  than  the  full  amount  of  the 
actual  sums  annually  received  in  Great  Brit- 
ain, either  (a)  for  remittances    .     .    .    pay- 
able in  Great  Britain,  or   (b)    property  im- 
ported    .     .     .     into  Great  Britain,  or    (c) 
from  money  or  value  received  in  Great  Brit- 
ain,  and  arising  from  property  which  shall 
not  have  been  imported  in  Great  Britain,  or 
(d)    from   money    or    value   so   received   on 
credit  or  on  account  in  respect  of  such  remit- 
tances, property,  money,  or  value  brought,  or 
to  be  brought,  into  Great  Britain;'  and  it 
remains  to   consider   whether   the   dividends 
retained  in  America  are  within  that  limita- 
tion.   It  appears  to  me  that,  if  the  fourth 
case  were  applicable,  these  dividends  ought 
in  point  of  law  to  be  regarded  as  received  in 
England.     For    reasons   of   convenience,   the 
money  is  not  sent  over;   but  it  forms  part 
of  the  profit  dealt  with  and  divided  by  the 
company  hero,  and  the  effect  of  what  is  done 
is  that  a  debt  due  and  payable  in  England 
to  the  foreign  shareholder  is  discharged  by 
the   money    retained    in    America.      That,    I 
think,  is  equivalent  to  a  receipt  of  the  money 
hore.    Compare  the  case  of  the  Scottish  Mort- 
gage Co.  V.   McKelvie,  2  Tax  Cas.   165,   24 
Scot.  L.  Rep.  87,  decided  by  the  Scotch  court 
of  exchequer  in  1886.    I  think  that  it  would 
be  a  strained  construction  of  the  language 
used  to  hold  that  the  amount  of  these  divi- 
dends can  be  regarded  as  'remittances  from 
thence  payable   in   Great  Britain,'  although 
in  business  remittances  are,  of  course,  con- 
stantly made  by  way  of  set-off  or  cancella- 
tion or  exchange  of   debts.     The   dividends 
certainly   are    not    'property    imported    into 
Great  Britain.'     Nor,  I  think,  can  they  be 
regarded  as  'value  received  in  Great  Britain 


arising  from  property  not  imported  into  Great 
Britain.'  Those  words,  I  think,  refer  to  the 
proceeds  of  sale  or  exchange  of  property, 
such  as  is  ordinarily  the  subject  of  commer- 
cial importation,  as  distinguished  from  mone- 
tary remittances.  The  alternative  (d)  does 
not  extend  the  subject-matter  of  the  other  al- 
ternatives, but  only  includes  advances  and 
credits  in  respect  of  the  same  kinds  of  receipt 
as  those  already  dealt  with.  For  these  rea- 
sons, I  think  that  the  claim  of  the  Crown 
fails." 

In  a  case  heard  at  the  same  time  as  that 
last  cited,  Nobel  Dynamite  Trust  Co.  v.  Wyatt 
[1893]  2  Q.  B.  (Eng.)  499,  in  referring  to 
the  Bartholomay  case,  Wright,  J.,  said: 
"Similar  considerations  apply  to  the  case  of 
the  Nobel  Dynamite  Trust  Company.  I  think 
that  they  do  not  carry  on  any  concern  in  the 
nature  of  trade.  Their  business  is  the  busi- 
ness of  investing  in  the  shares  of  various 
companies,  English  and  foreign;  and  as  re- 
gards the  profit  from  the  foreign  shares,  I 
think  it  falls  within  the  fifth  case.  There  is 
in  this  instance  a  further  objection  to  the 
Crown's  claim — viz.,  that  the  foreigners'  divi- 
dends which  are  in  question  are,  under  the 
powers  given  by  the  articles  of  association 
of  this  company,  payable  abroad;  so  that  it 
is  difficult  to  see  how  dividends,  which  have 
not  in  fact  come  here,  and  do  not  discharge 
a  debt  primarily  payable  here,  can  in  any 
sense  be  regarded  as  received  here."  And  Cave, 
J.,  wroie:  "As  my  brother  Wright  has  said, 
this  case  involves  very  much  the  same  con- 
siderations as  the  other,  with  this  difference 
that  the  company  does  not  carry  on  a  manu- 
facturing business  at  all;  it  merely  invests 
the  capital  in  buying  shares  in  companies — 
to  the  number  of  about  siit — which  may  be 
called  subsidiary  companies.  Two  of  them 
are  companies  which  carry  on  their  business 
and  cam  their  profits  in  the  United  Kingdom, 
and  on  those  two  income  tax  has  been  charged 
and  paid  in  the  ordinary  way.  The  other 
four  do  not  carry  on  their  business  in  the 
United  Kingdom,  but  abroad;  and  with  re- 
gard to  them  it  cannot  be  said  cither  that  the 
companies  themselves  reside,  or  that  their 
business  is  carried  on  and  their  profits  re- 
ceived, in  the  United  Kingdom.  It  is  not 
so.  Then  the  appellant  company  in  question 
takes  shares  in  those  four  companies.  So 
far  as  the  profits  come  over  to  the  appellant 
company  here,  and  are  divided  among  their 
shareholders  in  this  country,  they  are  liable 
to  income  tax;  but  so  far  as  the  profits  of 
the  appellant  company  are  paid,  at  their  re- 
quest, to  foreign  shareholders  who  live  abroad, 
those  profits  are  not  received  in  this  country, 
and,  consequently,  they  are  not  liable  to  the 
tax  in  respect  of  them." 

In  Kodak  v.  Clark  [1903]  1  K.  B.  (Eng.) 
505,  affirming  judgment  [1902]  2  K.  B.  450, 
it   appeared   that   an   English   company   do- 
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ing  business  in  the  United  Kingdom  owned 
at  least  95  per  cent  of  the  stock  of  an 
American  company  but  had  no  part  in  the 
control  of  the  American  company  other  than 
through  its  right  to  vote  as  a  stockholder 
and  had  never  taken  part  in  the  declaration 
of  a  dividend  by  that  company.  It  was  held 
that  the  English  company  was  not  subject 
to  income  tax  on  the  full  amount  of  the 
profits  of  the  American  company. 

In  Gramophone  v.  Stanley  [1908]  2  K,  B. 
(Eng.)  89,  5  Tax  Cas.  358,  it  was  held  that 
an  English  company  doing  business  in  the 
United  Kingdom,  which  owned*  all  the  shares 
in  a  German  company,  was  liable  to  pay  an 
income  tax  only  on  the  profits  of  the  German 
company  received  in  England  and  not  on  the 
full  amount  earned,  Cozens-Hardy,  M.  R.,  say- 
ing: "The  German  company  was  established 
in  Germany  in  1900  in  accordance  with  Ger- 
man law.  It  was  undoubtedly  a  company 
with  several  shareholders,  who  brought  in 
considerable  capital.  One  of  those  sharehold- 
ers was  an  English  company  whose  under- 
taking was  subsequently  acquired  by  the  pres- 
ent English  company.  At  some  date,  which  is 
not  stated,  the  English  company  acquired  all 
the  shares  of  the  German  company,  and  I  as^ 
sume  in  favor  of  the  Crown  that  this  event 
hud  happened  before  the  material  dates.  The 
fact  that  an  individual  by  himself  or  his 
nominees  holds  practically  all  the  shares  in  a 
company  may  give  him  the  control  of  the 
company  in  the  sense  that  it  may  enable  him 
by  exercising  his  voting  powers  to  turn  out 
the  directors  and  to  enforce  his  own  views  as 
to  policy,  but  it  does  not  in  any  way  diminish 
the  rights  or  powers  of  the  directors,  or 
make  the  property  or  assets  of  the  company 
his,  as  distinct  from  the  corporation's.  Nor 
does  it  make  any  difference  if  he  acquires 
not  practically  the  whole,  but  absolutely  the 
whole,  of  the  shares.  Tlie  business  of  the 
company  does  not  thereby  become  his  busi- 
ness. He  is  still  entitled  to  receive  dividends 
on  his  shares,  but  no  more.  I  do  not  doubt 
that  a  person  in  that  position  may  cause  such 
an  arrangement  to  be  entered  into  between 
himself  and  the  company  as  will  sufBce  to 
constitute  the  company  his  agent  for  the  pur- 
pose of  carrying  on  the  business,  and  there- 
upon the  business  will  become,  for  all  taxing 
purposes,  his  business.  Whether  this  conse- 
quence follows  is  in  each  case  a  matter  of 
fact.  In  the  present  case  I  am  unable  to 
discover  anything  in  addition  to  the  holding 
of  the  shares  which  in  any  way  supports 
this  conclusion.  The  German  company  was 
not  at  first,  and  there  is  no  evidence  that  it 
has  ever  become,  a  sham  company  or  a  mere 
cloak  for  the  English  company.  It  has  its 
board  of  management  and  its  board  of  super- 
vision as  required  by  the  German  law.  Its 
accounts  are  made  out  in  accordance  with 


German  law.  On  the  other  hand  the  Bng* 
lish  -company  has  its  board  of  directors,  sonaie 
of  whom  are  on  the  German  board.  It  has 
a  proper  account  and  balance-sheet,  in  which 
its  interest  in  the  German  company  is  de- 
scribed accurately  as  so  many  shares  in  the 
German  company,  and  the  gross  profits  of 
the  German  company  are  in  no  way  brought 
into  the  profit  and  loss  account  of  the  Eng- 
lish company.  Against  this  the  only  thing 
to  be  said  is  that  the  chairman  of  the  Eng- 
lish company  made  a  foolish  speech  in  which 
he  treated  the  gross  profits  of  the  German 
company  as  profits  of  the  English  company, 
but  the  dividend  declared  by  the  English  com- 
pany did  not  proceed  upon  this  footing.  In 
my  opinion  it  would  be  wrong  to  attribute 
to  the  loose  and  inaccurate  language  of  the 
chairman  a  force  sufficient  to  override  the 
formal  acts  of  both  the  English  company  and 
the  German  company  and  all  the  other  circum- 
stances of  the  case.  The  Crown  can,  in  my 
opinion,  only  succeed  by  making  out  that 
the  German  company  was  merely  the  agent 
of  the  English  company  as  principal  in  car- 
rying on  the  business.  Nothing  short  of  this 
would  suffice,  and  I  can  see  nothing  to  justi- 
fy such  a  conclusion.  .  .  .  The  English 
company  in  only  liable  to  pay  income  tax 
upon  such  portions  of  the  profits  of  the  Ger- 
man company  as  have  been  received  in  this 
country.  The  appeal  must  be  dismissed  with 
costs." 

Company  Having   Residence  in  VnUed 
Kingdom  and  Earning  JProflta  Abroad. 

In  Goerz  y.  Bell  [1904]  2  K.  B.  (Eng.)  136, 
73  L.  J.  K.  B.  448,  90  I*  T.  N.  S.  675,  53 
W.  R.  64,  20  Times  L.  Rep.  348,  it  was  held 
that  a  company  registered  in  the  then  South 
African  Republic  which  had  its  controlling 
and  head  office  in  London  where  the  directors 
meetings  were  held  was  liable  to  an  income 
tax  on  the  whole  of  its  profits  wherever  earned 
as  a  resident  of  the  United  Kingdom. 

In  De  Beers  Consol.  Mines  v.  Howe  [1906] 
A.  C.  (Eng.)  455,  it  appeared  that  a  com- 
pany registered  abroad  held  directors'  meet- 
ings in  the  Transvaal  and  in  England.  The 
company  was  held  liable  to  an  income  tax 
as  a  resident  of  the  United  Kingdom,  Lord 
Loreburn,  L.  C.,  saying:  "In  applying  the 
conception  of  residence  to  a  company,  we 
ought,  I  think,  to  proceed  as  nearly  as  we 
can  upon  the  analogy  of  an  individual.  The 
decision  of  Kelly,  C.  B.,  and  Huddleston,  B., 
in  the  Calcutta  Jute  Mills  v.  Nicholson,  1  Ex. 
D.  428,  and  the  Cesena  Sulphur  Co.  v.  Nichol- 
son, 1  Ex.  D.  428,  now  thirty  years  ago, 
involved  the  principle  that  a  company  resides 
for  purposes  of  income  tax  where  its  real 
business  is  carried  on.  Those  decisions  have 
been  acted  upon  ever  since.    I  regard  that  as 
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the  true  rule,  and  the  real  busineea  is  car- 
ried on  where  the  central  management  and 
eontrol   actually   abide.     It  remaina  to  be 
considered  whether  the  present  case  falls  with- 
in that  rule.     This  is  a  pure  question  of 
fact  to  be  determined,  not  according  to  the 
eonstmetion  of  this  or  that  regulation   or 
by-law,  but  upon  a  scrutiny  of  the  course 
of  business   and  trading.     The   head   office 
is  formally  at  Kimberley,  and  the  general 
meetings  have  always  been  held  there.    Also 
the  profits  have  been  made  out  of  diamonds 
raised  in  South  Africa  and  sold  under  annual 
contracts  to  a  syndicate  for  delivery  in  South 
Africa   upon    terms   of    division    of    profits 
realized  on  resale  between  the  company  and 
the  syndicate.     And   the   annual   contracts 
contain  provisions  for  regulating  the  market 
in  order  to  realise  the  best  profits  on  resale. 
Further,  some  of  the  directors  and  life  gov- 
ernors live  in  South  Africa^  and  there  are 
directors'  meetings  at  Simberley  as  well  as 
in  London.    But  it  is  clearly  established  that 
the  majority  of  directors  and  life  governors 
live  in  England,  that  the  directors'  meetings 
in  London  are  the  meetings  where  the  real 
control  is  always  exercised  in  practically  all 
the  important  business  of  the  company  ex- 
cept the  mining  operations.      London   has 
always  controlled  the  negotiation  of  the  con- 
tracts with  the  diamond  syndicates,  has  de- 
termined policy  in  the  disposal  of  diamonds 
and  other  assets,  the  working  and  develop- 
ment of  mines,  the  application  of  profits,  and 
the  appointment  of  directors.     London  has 
also  always  controlled  matters  that  require 
to  be  determined  by  the  majority  of  all  the 
directors,  which  include  all  questions  of  ex- 
penditure except  wages,  materials,  and  such 
like  at  the  mines,  and  a  limited  sum  which 
may  be  spent  by  the  directors  at  Kimberley. 
The  commissioners,  after  sifting  the  evidence, 
arrived  at  the  two  following  conclusions,  viz. : 
(1)  That  the  trade  or  business  of  the  ap- 
pellant  company    constituted    one    trade    or 
business,  and  was  carried  on  and  exercised 
by  the  appellant  company  within  the  United 
Kingdom  at  their  London  office.     (2.)  That 
the  head  and  seat  and  directing  power  of  the 
affairs  of  the  appellant  company  were  at  the 
office  in  London,  from  whence  the  chief  opera- 
tions of  the  company,  both  in  the  United 
Kingdom  and  elsewhere,  were  in  fact  con- 
trolled, managed  and   directed.    These   con- 
diisions  of  fact  cannot  be  impugned,  and  it 
follows  that  this  company  was  resident  with- 
in the  United  Kingdom  for  purposes  of  in- 
come tax  and  must  be  assessed  on  that  foot- 
ii^^.   I  think,  tlierefore,  that  this  appeal  fails. 
I  will  merely  add  that  I  agree  with  the  master 
of  the  rolls  that  residence  of  a  company  with- 
in the  meaning  of  the  income  tax  acts  is  not 
necessarily  the  same  thing  as  residence  for 
tiie  purpose  of  serving  a  writ." 


In  Calcutta  Jnte  Mills  t.  Nicholson,  1  Ex. 
D.  428,  it  appeared  that  a  company  incor- 
porated in  England  to  carry  on  a  business  in 
India  was  registered  only  in  England  and 
although  it  had  no  place  of  business  in  the 
United  Elingdom,  the  directors'  meetings  were 
held  in  London  at  the  place  of  business  of 
one  of  the  directors,  which  was  also  the  cmn- 
pany's  address  for  the  purpose  of  registration. 
The  company  was  held  to  be  a  resident  of  the 
United  Kingdom  and  liable  to  an  income  tax 
on  all  its  profits. 

In  a  case  decided  at  the  same  time  as  that 
last  cited,  Cesena  Sulphur  Co.  v.  Kicholson, 
1  Ex.  B.  (Eng.)  428,  Kelly,  G.  B.,  said: 
"This  company,  like  the  other,  is  created  un- 
der the  joint  stock  companies  acts,  .  .  .  and 
like  the  other  company  located  in  England, 
and  having  an  office  in  England.  And  we 
must  again  look  at  the  articles  of  association 
to  see  whether  they  render  the  company  liable 
to  be  assessed.  We  find  that  'the  company  is 
formed  for  the  purpose  of  developing  and 
working  the  mines  of  sulphur  at  Cesena,  and 
carrying  on  the  business  mentioned  in  the 
memorandum  of  association.'  From  the  third 
article  we  find  that  the  very  origin,  the  first 
step  in  the  creation  of  the  business,  is  'the 
working  of  the  mines  as  soon  as  the  board 
shall  think  fit.'  [His  lordship  read  the  4th, 
6th,  6th,  7th,  0th,  10th,  and  11th  articles.] 
Now,  though  it  is  a  registered  company  in 
Italy,  that  does  not  in  the  least  impair  its 
power  or  nature  on  this  country.  The  gen- 
eral meetings  are  in  England,  the  location 
or  'residence'  is  in  England,  the  directors 
exercise  their  powers  in  England,  and  no 
proceedings  in  working  the  mines,  no  act  of 
any  kind,  can  be  done  except  under  the  au- 
thority and  management  of  the  directors  in 
England.  Then  comes  the  very  important 
12th  article,  which,  if  there  were  no  other, 
would,  in  my  opinion,  dispose  of  this  case. 
[His  lordship  read  it.]  When  the  annual 
gains  in  respect  of  which  this  assessment  is 
made  were  received,  to  whom  did  that  money 
come?  It  came  to  the  company,  it  was  re- 
ceived by  the  directors  as  the  governing  body 
of  the  company,  and  they  alone  have  the  pow- 
er to  dispose  of  it.  Then  the  16th  article 
provides  that  'the  office  shall  be  at  such  place 
in  London  as  the  board  shall  from  time  to 
time  appoint.'  Then  follow  many  clauses  with 
regard  to  the  capital  and  the  disposition  of 
it.  No  portion  of  the  capital  is  to  be  dealt 
with  in  any  way  except  under  the  authority 
of  the  company,  and  in  that  respect  it  is 
identical  with  the  Calcutta  company.  It  is, 
indeed,  open  to  the  same  complaint,  and  per- 
haps in  a  stronger  form,  because  it  may  be 
said  that  the  shareholders  of  the  Calcutta 
company  in  India  are  subjects  of  the  Queen, 
and  that  India  itself  is  subject  to  the  legis- 
lature of  this  country,  and  tliat  that  is  not 
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true  of  the  Italian  shareholders  in  the  Cesena 
company.  But  it  is  open  to  the  eame  ohserva- 
tion  which  I  made  before.  If  Italian  sub- 
jects, who  may  not  think  their  investments 
safe  in  Italian  companies,  become  sharehold- 
ers in  a  company  and  receive  an  income  under 
the  protection  of  the  laws  of  this  country,  I 
do  not  know  why  they  should  not  be  under 
the  obligation  of  paying  the  tax.  That,  how- 
ever, is  a  matter  of  opinion.  Here  it  is  quite 
clear  that  these  gains  are  the  gains  of  the 
company.  .  .  .  The  whole  of  the  gains  come 
into  the  hands  of  the  company,  and  have  to  be 
divided  among  the  whole  of  the  shareholders. 
But  until  they  are  divided  they  are  the  prop- 
erty of  the  company,  and  only  pass  into  the 
hands  of  the  shareholders  when  the  dividends 
have  been  declared  under  the  authority  of 
the  company,  and  according  to  the  articles 
of  their  constitution.  In  both  of  these  cases, 
therefore,  our  judgment  must  be  for  the 
Crown." 

But  in  Egyptian  Hotels  v.  Mitchell  [1914] 
3  K.  B.  (Eng.)  118,  83  L.  J.  K.  B.  1610 
[reversing  Horridge,  J.,  in  108  L.  T.  N.  S. 
658,  6  Tax  Cas.  152,  29  Times  L.  Rep.  109),  it 
appeared  that  a  company  limited  by  shares 
having  a  registered  office  in  London  and  own- 
ing hotels  in  Egypt  by  a  special  resolution  gave 
exclusive  management  and  control  to  its  di- 
rectors in  Egypt,  The  English  directors  how- 
ever still  retained  a  banking  account  in  Eng- 
land and  recommended  dividends.  The  Egyp- 
tian board  retained  the  profits  and  remitted 
to  England  an  amount  necessary  to  pay  divi- 
dends and  expenses  there,  and  it  appeared  that 
the  trade  in  Egypt  was  thereafter  carried  on 
in  accordance  with  the  special  resolution.  It 
was  held  by  the  court  of  appeal  that  the 
English  company  was  liable  to  pay  income 
tax  only  on  the  profits  received  in  the  United 
Kingdom.  The  foregoing  judgment  was  af- 
firmed by  the  House  of  Lords  by  a  divided 
court  in  Mitchell  v.  E^ptian  Hotels  [1915] 
A.  C.  1022,  6  Tax  Cas.'  542,  59  Sol:  J.  640, 
31  Times  L.  Rep.  546,  84  L.  J.  K.  B.  1772, 
wherein  Lord  Summer  said:  "My  Lords, 
where  a  resident  in  the  United  Kingdom  is 
proprietor  of  a  profit  earning  business  wholly 
situate  and  carried  on  abroad  he  is  chargeable 
to  income  tax  under  case  6  of  Sched.  D  if  he 
takes  no  part  in  earning  those  profits,  and, 
if  he  takes  any  part,  is  chargeable  under  case 
1.  This  is  true  whether  the  proprietor  is 
a  natural  or  an  incorporated  person;  wheth- 
er he  takes  part  in  earning  the  profits  in  his 
own  person  or  only  by  agent  or  servants. 
The  question  is  whether  the  profits  are  whol- 
ly or  partly  earned  from  a  business  wholly 
or  partly  carried  on  in  the  United  Kingdom. 
If  he  takes  a  part  at  home  in  earning  the 
profits,  its  importance  relatively  to  that  tak- 
en by  his  agents  abroad  does  not  matter,  nor 
does  the  liability  to  be  charged  under  case 


1  depend  on  active  interference.  Control  ex- 
ercised here  over  business  operations  abroad, 
though  they  are  far  greater  in  volume  or 
magnitude^  will  suffice  for  case  1 :  San  Paulo 
R.  Co.  y.  Carter  [1896]  A.  C.  31.  So  too 
will  mere  oversight  regularly  exercised,  even 
though  actual  intervention  never  becomes 
necessary,  everything  abroad  going  smoothly 
without  it:  Ogilvie  v.  Kitton,  10  F.  1003;  6 
Tax  Cas.  338.  Some  actual  participation 
in  carrying  on  the  trade  is  necessary,  though 
it  may  not  go  beyond  passive  oversight  and 
tacit  control.  It  is  not  enough  that  the 
proprietor  merely  has  the  legal  right  to 
intervene;  otherwise  Colqufaoun  v.  Brooks,  14 
App.  Cas.  493^  would  have  been  otherwise 
decided;  for  there  the  respondent  was  entitled 
to  intervene  at  any  time,  though  in  fact  he 
never  did  so,  but  took  his  share  of  the 
profits  just  as  they  happened  to  be  earned 
by  those  in  control  abroad.  .  .  .  It  is  im- 
portant to  note  that  the  dispute  turns  upon 
the  narrow  question  whether  the  profits  at- 
tributable to  a  definite  period,  namely,  that 
commencing  August  27,  1908,  fall  under  case 
1  or  case  5.  It  is  found  that  'during  the 
year  of  assessment  the  company's  profits  were 
derived  from  the  said  hotels'  (namely,  hotels 
in  Egypt),  'and  no  other  source.'  On  August 
27,  1908,  certain  alterations  in  the  articles, 
bona  fide  and  properly  made,  came  into  opera- 
tion, the  object  of  which  was  to  secure  that 
the  said  profit-earning  business  should  thence- 
forward be  wholly  carried  on.  abroad  and 
not  at  all  in  the  United  Kingdom,  where 
the  company  is  admittedly  resident.  The 
question  is  whether  this  object  was  attained. 
After  the  date  above  mentioned  the  board 
of  directors  met  only  once  during  the  year 
of  assessment.  At  this  meeting  they  au- 
thorized the  assistant  secretary  to  borrow 
10,760/..  from  a  bank  in  this  Country.  The 
case  finds  that  the  local  board  in  Egypt  're- 
ported the  financial  trading  results  to  the 
board  of  directors  for  the  purpose  of  being  in- 
corporated in  the  company's  accounts  and 
balance-sheets,  and  acted  upon  for  the  decla- 
ration of  dividends,'  and,  therefore,  as  I  read 
it,  impliedly  finds,  and  certainly  nowhere 
finds  the  contrary,  that  such  results  were 
adopted  by  the  board  of  directors.  This  must 
have  included  adopting  the  remuneration  pay- 
able to  the  local  board,  which  the  accounts 
showing  these  results  must,  if  properly  kept, 
have  debited  to  the  Egyptian  trading.  Under 
the  amended  article  it  was  for  the  board  of 
directors  to  fix  the  remuneration  of  the  local 
board  in  Egypt,  but,  on  the  facts  found  in 
the  case,  in  my  opinion  they  did  not  exercise 
their  powers.  Rightly  or  wrongly,  they  al- 
lowed the  remuneration  to  be  fixed  in  Egpyt. 
Again,  the  money  was  borrowed  not  for  any 
purpose  connected  with  earning  the  profits 
in  question,  but  apparently  for  the  purpose 
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of  raising  funds  witli  which  to  pay  a  five  p«r 
cent  dividend  on  the  ordinary  ahares,  which 
could  not  be  paid  otherwise  without  depleting 
the  working  capital  in  Egypt.  It  is  clear  that 
this  borrowed  sum  was  not  intended  to  feed 
the  Egyptian  business  with  further  capital, 
still  less  had  it  played  any  part  in  earning 
the  profits  in  question.  Again,  the  board's 
power  of  deciding  when  a  balance  of  profit  or 
loss  should  be  struck,  so  as  to  lead  to  the 
declaration  of  a  dividend,  does  not  seem  to 
have  been  exercised.  Accounts  were  made  up 
in  Egypt  to  the  end  of  the  usual  financial 
vear  in  time  to  be  ready  for  the  annual  gen- 
eral meeting  of  the  company,  independently  of 
tny  special  exercise  of  its  powers  by  the 
hoard  of  directors.  I  am  of  opinion  that  where 
the  board  of  directors  actually  did  fall 
short  of  taking  any  part  in  or  exercising  any 
control  over  the  carrying  on  of  the  business 
in  Egypt,  and  that  where  the  directors  fore* 
hore  to  exercise  their  powers,  the  bare  pos- 
session of  those  powers  was  not  equivalent  to 
taking  part  in  or  controlling  the  trading. 
Upon  the  facts  found,  as  I  understand  them, 
I  think  that  the  profits  in  question  arise  from 
foreign  possessions  and  that  the  decision  of 
the  court  of  appeal  was  right." 

English  Profits  Retained  Abroad. 

The  decisions  also  seem  to  be  in  conflict 
as  to  whether  a  company  is  taxable  for  inter- 
est or  profits  which  are  earned  abroad  and 
not  transmitted  to  the  United  Kingdom,  al- 
though belonging  to  the  English  Company, 
but  retained  abroad  for  expenses,  etc.  Thus 
in  London  Bank  v.  Apthorpe  [1891]  2  Q.  B.- 
37S,  wherein  it  appeared  that  an  English 
banking  company  having  a  registered  and 
head  office  in  England,  where  the  directors  and 
shareholders  met,  gave  general  directions  and 
instructions,  and  offices  abroad  where  its 
agents  carried  on  the  details  of  the  banking 
business  in  each  case,  it  was  held  that  the 
company  must  pay  an  income  tax  on  profits 
earned  in  Mexico  by  its  branch  although  all 
of  such  profits  were  not  remitted  to  England, 
Lord  Esher,  M.  R.,  saying:  "In  the  present 
case  the  bank  does  not  carry  on  two  busi- 
nesses. It  is  untrue  to  sav  tliat  the  business 
which  they  carry  on  is  carried  on  in  Mexico. 
They  have  only  one  business,  which  they  carry 
on  in  England.  It  is  true  that  part  of  the 
profits  of  that  business  carried  on  in  England 
is  earned  by  means  of  transactions  abroad,  but 
that  is  not  carrying  on  the  business  abroad; 
it  is  carrying  on  the  business  in  England  by 
means  of  some  tr|iDsactions  of  it  which  are 
carried  ont  abroad;  but  those  transactions 
are  carried  out  subject  to  the  directions  and 
at  the  will  and  pleasure  of  the  masters  and 
owners,  resident  in  London,  of  that  business. 
How  are  the  profits  of  the  business  to  be  aa- 
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certained  which  are  partly  the  result  of  the 
transactiona  abroad?  They  are  to  be  as- 
certained by  bringing  into  the  account  the 
transactions  which  earn  money  both  abroad 
and  in  England,  and  setting  against  them  the 
expenses  of  the  business  in  England  and  the 
expenses  of  the  agencies  abroad,  and  determin- 
ing here,  in  England,  the  difference  between 
the  two»  and  that  difference  represents  the 
profits  of  that  business  so  carried  on  in  Eng- 
land. Therefore  the  profits  cannot  be  got 
at  except  in  England,  and  by  dealing  with  all 
the  transactions  of  that  business  carried  on 
under  the  directions  of  the  masters  in  Eng- 
land, although  some  of  those  transactions  are 
carried  on  abroad.  That  is  not  a  case  of 
carrying  on  any  business  abroad.  At  all 
events,  it  is  not  a  case  of  carrying  on  busi- 
ness solely  abroad.  There  is  only  one  busi- 
ness, and  that  is  carried  on  in  England.  The 
banking  company,  therefore,  are  assessable 
in  England  on  the  profits  of  that  business  so 
carried  on  in  England,  to  be  calculated  in 
the  ordinary  way  of  getting  at  the  profits. 
The  argument  for  the  appellants  really  comes 
to  this,  that,  if  a  merchant  makes  a  sale 
abroad  which  will  conduce  to  his  profit  in 
England,  although  his  business  is  carried  on 
in  England,  he  is  not  to  be  assessed  in  re- 
spect of  his  estimated  profits  here  in  Engiand 
until  the  money,  the  profit  of  the  transaction 
performed  abroad,  comes  to  England.  There 
is  no  such  rule  with  regard  to  income  tax,  and 
I  think  that  the  judgment  of  the  court  below 
was  perfectly  right;  that  this  case  is  not 
brought  within  the  case  of  Colquhoun  v. 
Brooks,  21  Q.  B.  D.  52,  14  App.  Cas.  493, 
which  the  House  of  Lords  held  to  be  outside 
liability  to  the  income  tax.  The  appeal  must 
be  dismissed." 

However  in  Gresham  L.  Assur.  Soc.  ▼. 
Bishop  [1902]  A.  C.  287,  reversing  [1901]  1 
K.  B.  153,  4  Tax  Cas.  464,  wherein  it  appeared 
that  a  life  assurance  society  which  carried  on 
business  in  the  United  Kingdom  and  abroad 
had  its  head  office  in  London,  recorded  in  its 
balance  sheets  made  out  in  England  interest, 
including  dividends  and  rents  on  foreign  in- 
vestments, which  was  not  all  transmitted  to 
England,  it  was  held  that  the  interest  not 
remitted  to  England  was  not  subject  to  income 
tax.  The  Earl  of  Halsbury,  L.  C.,  said :  "My 
liords,  the  question  in  this  case  seems  to  me 
to  depend  upon  the  actual  words  ueed  by  the 
legislature,  and  I  depreciate  a  construction 
which  passes  by  the  actual  words  and  seeks 
to  limit  the  words  by  what  is  supposed  to  be 
something  equivalent  to  the  language  used 
by  the  legislature.  To  put  the  matter  short- 
ly, the  legislature  has  provided  that,  besides 
the  proper  amount  of  taxation  upon  the 
balance  of  profits  and  gains  by  any  person 
resident  in  this  country,  he  must  also  pay 
upon  the  interest  on  any  investment  made  in 
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foreign  countries,  and  that  the  duty  must  be 
levied  upon  the  iuU  amount  received  without 
any  deduction;  but  then  this  impost  is  only 
to  be  levied  provided  the  money  is  received 
in  this  country.  Now,  here  the  money  has 
not  actually  been  received  in  this  country.  It 
is  to  be  observed  that  the  legislature  has 
assumed,  by  the  distinction  which  it  has  made 
between  the  mode  of  ascertaining  the  amount 
payable  generally  upon  the  balance  of  gains 
and  profits,  and  the  amount  taxable  in  respect 
of  the  interest  payable  upon  foreign  invest- 
ments, that  it  has  earmarked  that  sum  and 
made  it  subject  to  distinct  and  peculiar  in- 
cidents. The  difficulty  of  identifying  the  actu- 
al sum  is  no  limit  on  the  enactment.  The 
legislature  must  be  supposed  to  have  con- 
templated the  possibility  of  drawing  a  dis- 
tinction between  money  received  in  this  coun- 
try and  money  accounted  for  or  credited  in 
account.  If  it  were  not  for  the  difficulty  of 
earmarking  money,  I  should  think  no  one 
would  have  any  doubt  that  the  money  must 
be  received  in  this  country  to  bring  it  within 
the  words  of  the  statute.  If  it.  were  not 
money  but  some  commodity,  say  tobacco, 
which  a  trader  carrying  on  business  in  London 
and  Paris  was  accounting  for  to  his  London 
house,  no  one  would  say  that  though  the  Paris 
tobacco  was  credited  in  account  as  a  set-off 
against  some  expense  or  something  that  the 
supposed  London  firm  had  to  set  off  against 
the  same  claim,  and  that  as  the  London  firm 
was  paid  by  the  Paris  tobacco,  therefore  the 
tobacco  was  liable  to  the  import  duty  on 
tobacco  because  it  was  taken  into  account 
in  the  books  of  the  London  firm.  In  no  way 
that  I  can  give  any  reasonable  interpretation 
to  has  the  money  reached  this  country  or 
been  received  in  this  country.  It,  like  the 
tobacco  in  the  case  suggested,  has  not  been 
imported,  and  if  the  legislature  had  intended 
that  bringing  it  into  account  was  to  be 
equivalent  to  its  being  received,  it  would  have 
been  easy  to  say  so.  It  cannot  be  said  that 
the  use  of  artificial  meanings  to  be  attached 
to  ordinary  language  is  either  unknown  or 
unusual  in  legislation;  and  if  it  was  intended 
to  make  this  a  special  subject  of  taxation  to 
be  taxed  whenever  and  wherever  an  equiviv- 
lent  amount  was  credited  or  booked  or  in  any 
other  way  recognized  as  having  come  under 
the  dominion  of  the  owner  in  this  country, 
nothing  could  have  been  easier  than  to  enact 
it  in  plain  terms.  I  decline  to  go  beyond  the 
words  used,  and  I  do  not  think  this  money 
was  received  in  this  country.  I  do  not  think 
any  amount  of  book-keeping  or  treatment  of 
these  assets,  wherever  they  may  be,  will  be 
equivalent  to  or  the  same  thing  as  receiving 
the  amount  in  this  country.  The  words  are 
simple,  intelligible,  and  represent  an  ordinary 
and  simple  thing.  I  cannot  think  we  ought 
to  go  beyond  the  words  themselves,  and  I 
think  this  judgment  ought  to  be  reversed." 


Income  of  Foreign  CorporaHon  Earned 
4n  UnUed  Kingdom. 

A  corporation  not  resident  in  the  United 
Kingdom  must  pay  an  income  tax  there  fm 
income  from  profits  or  gains  made  therein. 
Gilbertson  v.  Ferguson,  7  Ex.  D.  (Kng.)   57, 

7  Q.   B.   D.   562;    Atty.-Gen.   v.   Alexander 
L.  R.  10  Ex.   (Eng.)   20;  Erichsen  v.  Last* 

8  Q.  B.  D.  (Eng.)  414,  61  L.  J.  Q.  B. 
86,  46  L.  T.  N.  S.  708,  30  W.  B,  3ai. 
In  the  case  last  cited  it  was  held  that  a 
foreign  telegraph  company  with  an  agent 
and  office  in  England  was  subject  to  an  income 
tax  on  gains  realized  from  receipts  in  Eng- 
land, Jessel,  M.  R.,  saying:  "The  present 
appeal  is  from  the  decision  of  the  divisional 
court,  which  decided  in  effect  two  things — 
the  first  was,  that  the  appellant  company 
carry  on  trade  within  the  United  Kingdom. 
The  words  of  the  act  are  not  quite  those, 
but  are  'any  trade'  'exercised  within  the 
United  Kingdom.'  16  &  17  Vict  c.  34,  s. 
2.  Whatever  the  word  'exercised'  may  mean, 
it  certainly  includes  carrying  on,  and  there- 
fore carrying  on  trade  is  within  that  word. 
The  second  point  decided  was,  that  the  profits 
of  that  trade  are  subject  to  income  tax  wher- 
ever the  expenses  may  be  incurred,  and 
whether  they  are  incurred  by  reason  of  the 
company  carrying  on  trade  along  cables  be- 
longing to  themselves,  or  along  cables  belong- 
ing to  anybody  else,  or,  to  put  the  point 
rather  more  distinctly,  that  the  company 
are  not  to  be  allowed  to  deduct  from  the 
profit  any  imaginary  or  estimated  profits 
which  would  be  obtained  by  the  company 
if  they  carried  the  message  along  their  own 
cables  abroad.  The  facts,  as  I  understand 
them,  are  clear  enough,  and  the  question  is 
whether  what  the  company  do  amounts  to 
carrying  on  trade  in  the  United  Kingdom. 
There  is  not,  I  think,  any  principle  of  law 
which  lays  down  what  carrying  on  trade  is. 
There  are  a  multitude  of  things  which  to- 
gether make  up  the  carrying  on  of  trade,  but 
I  know  no  one  distinguishing  incident,  for  it 
is  a  compound  fact  made  up  of  a  variety  of 
things.  Now  this  company  are  a  foreign  cor- 
poration established  at  Copenhagen,  but  they 
have  an  agent  and  an  office  here,  and  being 
a  telegraph  company  they  have  at  Newbiggin 
near  Newcastle,  the  ends  of  two  cables,  which 
are  worked  by  a  staff  of  servants  at  Newcas- 
tle, and  they  have  a  third  cable  at  Peterhead, 
in  Scotland,  which  is  worked  by  a  staff  of 
servants  at  Aberdeen,  and  they  have  also 
workrooms  in  Winchester  Street,  in  London, 
and  they  employ  in  these  places  about  forty 
clerks  and  electricians,  whom  they  pay. 
Therefore  there  is  a  telegraph  company  with 
telegraph  stations  in  this  kingdom,  and  with 
the  ends  of  the  cables  in  this  kingdom,  which 
are  worked  by  their  own  staff,  and  they  trans- 
mit messages  from  England  to  distant  for- 
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eign  parta.     The  way  they  do  so  is  this: 
they  have  a  chief  office  in  London  where  they 
take  in  messages  direct.    All  over  the  king- 
dom they  take  messages  through  the  post 
oflSce,  haring  an  arrangement  with  the  post- 
master-general by  which  he  deducts  what  he 
is  entitled  to  receire  for  the  transmission 
of  the  message  to  the  company's  outlying  stik 
tions,  that  is,  the  one  at  Peterhead  and  the 
one  at  Newbiggin,  and  he  hands  them  the 
rest^    Now  that,  as  it  appears  to  me»  is  a  per- 
fectly plain  case  of  carrying  on   trade   in 
this  country.    The  c<mipany  habitnally  receive 
money  in  this  country  from  English  subjects 
for  messages  sent  from  England  to  places 
abroad,   and   they  transmit  those  messages 
from    stations    in    this    country    to    places 
abrosd.    This,  I  think,  makes  it  a  canning 
on  of  trade  in  this  country.    .    .    .    Therefore, 
in  the  present  case,  there  is  a  trading  within 
the  meaning  of  the  statute.    The  neact  point  is 
the  question  of  profits.    Now  what  is  profit? 
It  is,  as  I  understand,  the  difference  between 
the  price  received  on  a  sale  and  the  cost 
price  of  what  is  sold.    There  may  be  the  ex- 
pense of  management  or  of  the  establishment 
in  which  the  profit  is  earned,  but  ths4;  is  only 
an  element  in  the  cost  price.    Hie  difference 
between  money  received  for  goods  sold  and 
money  received  for  messages  is  to  my  mind 
inappreciable.    One  must  take  the  money  re- 
ceived and  deduct  from  that  what  it  costs  the 
company  to  transmit  the  messages,  and  the 
difference  is  the  profit  and  upon  that  differ- 
ence the  company  ought  to  be  taxed.     But 
then  it  is  said  that  the  profit  is  earned  in 
this  way:  The  company  have  abroad  cables 
belonging  to  them  which  are  not  connected 
with  this  country  directly  (there  being  for- 
eign cables  intervening  between  the  company's 
cables  abroad  and  the  cables  connected  with 
this  country),  and  that  those  cables  are  used 
by  them  to  convey  the  messages  and  so  earn 
the  profit,  and  that  that  profit  ought  to  be 
dedncted.     The  answer  is,  that  those  cables 
do  not  earn  a  profit.    The  use  of  them  by  the 
company  may  diminish  the  expense  of  earning 
a  profit,  and  therefore  diminish  the  cost  price, 
that  is  to  say,  the  cost  of  transmitting  the 
message  abroad,  but  is  a  fallacy  to  say  that 
those  cables  earn  a  profit.    Ck>nsequently  the 
company  can  only  deduct  from  the  price  re- 
ceived the  cost  of  transmitting  the  message. 
It  seems  to  me,  therefore,  that  the  decision 
of  the  court  below  is  correct  and  ought  to  be 
affirmed." 

In  Qilbertson  v.  Ferguson,  7  Q.  B.  D.  562, 
wherein  it  appeared  that  a  foreign  bank  had 
an  agency  in  London  which  made  profits  and 
distributed  dividends,  the  question  for  the 
court  was  said  to  be:  "Whether  any  portion 
of  the  profits  made  out  of  the  United  King- 
dom by  a  Turkish  corporation,  carrying  on 
in    Constantinople^    London,    and 


elsemiiere,  under  the  name  of  the  Imperial 
Ottoman  Bank,  and  not  actually  remitted  to 
the  United  Kingdom  was  as  profits,  or  as 
forming  part  of  dividends  paid  in  the  United 
Kingdom,  the  subject  of  assessment  to  income 
tax  under  Schedule  D  of  the  Act  19  ft  17 
Vict.  c.  34  in  the  circumstances  appearing  in 
the  case,"  Bramwell,  L.  J.,  said :  "I  think  this 
judgment  should  be  affirmed,  and  although  the 
order  may  require  a  verbal  alteration,  I 
think  the  substance  of  it  should  be  retained. 
I  agree  with  the  Judgment  of  my  brothers 
Pollock  and  Huddleston,  and  with  the  reasons 
they  give.  With  great  submission  to  the 
late  Lord  Chief  Baron,  and  with  great  respect 
for  his  opinion,  I  think  he  has  misunderstood 
the  effect  of  the  contention  of  the  Crown 
in  the  first  part  of  his  judgment.  It  seems 
to  me  that  the  substance  of  the  claim  which 
the  Crown  is  making  is  this,  to  assess  the 
dividends  received  in  England.  T^e  the  case 
of  the  shares  being  equally  held  in  England 
and  Constantinople,  and  take  it  that  the 
profits  are  equal  in  England  and  Constanti- 
nople, say  lOOOi.  in  each  place.  Now  the 
Crown  says  'assess  the  dividends  received  in 
England,  because  the  persons  who  receive  the 
dividends  are  English  or  persons  residing  in 
England,'  and  so  this  case  is  under  one  of  the 
classes  in  Schedule  D.  Then  the  Crown  says, 
'assess  so  much  of  the  Turk's  dividends  as  he 
receives  out  of  the  profits  made  in  England.' 
Then  if  the  proportions  and  profits  are  what 
I  have  said,  equal  in  England  and  Turkey, 
the  Turk  will  receive  500L  out  of  the  English 
profits.  Therefore  upon  the  whole  the  Crown 
says  'that  the  profits  made  by  this  bank,  sup- 
posing they  were  made  in  the  proportions  I 
have  mentioned,  three-fourths  ought  to  be 
assessed  to  income  tax.'  That  is  the  conten- 
tion of  the  Crown,  and  I  have  no  misgiving 
on  the  subject  that  it  is  right  in  substance, 
and  I  have  heard  no  argument  that  it  is  not. 
On  the  contrary,  it  has  been  conceded  that 
in  the  case  put  of  two  partners,  one  living 
abroad  and  the  other  in  England,  and  making 
equal  profits  and  having  equal  shares,  three- 
fourths  of  the  profits  would  be  taxed  in  Eng- 
land. It  seems  to  me  that  that  is  not  sus- 
ceptible of  doubt.  Supposing  there  was  only 
one  partner  who  lived  abroad,  the  whole  of 
his  profit  made  in  England  would  be  assess- 
able in  England,  and  because  he  has  got  a 
partner  residing  here,  and  consequently  only 
gets  half  of  that  profit,  there  is  no  reason 
why  the  duty  should  not  still  be  paid.  Then 
there  is  another  illustration;  suppose  there 
was  one  dividend  in  the  course  of  the  year 
upon  the  English  profits,  and  another  divi- 
dend in  the  course  of  the  year  upon  the 
Turkish  profits,  I  do  not  see  how  it 
could  be  contested  that  the  whole  of  the  Eng- 
lish profits  must  be  subject  to  income  tax,  and 
that  the  English  shareholder's  share  of  ilie 
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profitB  that  were  made  in  Turkey  must  be 
subject  to  income  tax.  It  seems  to  me,  there- 
fore, that  the  substance  of  the  Crown's  con- 
tention IB  correct,  and  cannot  be  controverted. 
Then  the  question  is  whether  the  machinery  is 
enough.  I  think  it  is.  I  think  it  comes  with- 
in the  meaning  of  s.  10  of  16  &  17  Vict, 
c.  Z4,  the  expression  there,  'acting  therein  as 
agents  or  in  any  other  character/  is  most  gen- 
eral and  comprehensive.  There  is  another  case 
that  might  be  put.  Supposing  there  was  a 
branch  at  Liverpool,  and  supposing  the  agent 
for  the  payment  of  the  dividends  was  in  Lon- 
don, it  is  quite  certain  that  a  return  must  be 
made  showing  the  whole  of  the  dividends  paid 
in  England,  and  showing  also  the  profits  made 
in  Liverpool,  and  I  think  that  this  would  be 
done  under  the  words  of  s.  10,  and  so  that 
no  dividend  receiver  in  England  would  be 
made  to  pay  the  tax  twice  over.  In  the  pres- 
ent case,  this  London  agency  are  persons  who 
have  the  duty  to  pay  or  who  are  intrusted  to 
pay  dividends  on  the  shares  of  the  Turkish 
company,  to  the  extent  only,  to  which  those 
shares  are  held  in  England,  and  to  the  extent 
only  of  the  worth  of  the  profits  made  out 
of  those  shares  abroad,  so  that  they  are  not 
intrusted  to  pay  the  English  shareholders 
the  English  profits  within  the  meaning  of  the 
Act  of  Parliament,  but  to  pay  the  English 
shareholders  the  Turkish  profits.  I  think 
that  in  that  way  the  very  language  of  the 
Act  of  Parliament  may  be  made  to  work  out 
justly  and  properly.  I  think,  therefore,  the 
judgment  below  is  right  and  should  be  af- 
firmed." 

In  Atty.-Gen.  v.  Alexander,  L.  R.  10  Exch. 
(Eng.)  20,  it  was  held  that  a  foreign  bank 
was  not  taxable  on  its  whole  income  but  only 
on  the  part  derived  from  its  branch  in  Eng- 
land, Kelly,  C.  B.,  saying:  "The  question  in 
this  case  is,  whether  the  defendants,  who 
represent  a  banking  corporation  called  the 
Imperial  Ottoman  Bank,  are  liable  to  be 
assessed  to  the  income  tax  in  respect,  not  only 
of  the  profits  realized  by  the  branch  or  agency 
of  the  bank  established  in  London,  amounting 
to  40,000£.,  as  to  which  they  admit  their 
liability,  but  upon  the  whole  profits  of  the 
corporation  realized  in  England,  France,  Tur- 
key, or  elsewhere,  which  amount  to  no  less 
than  278,3052. ;  and  this  question  is,  no  doubt, 
one  of  great  importance  to  the  Imperial  Otto- 
man Bank  and  other  corporations  similarly 
situate.  It  is  contended  on  behalf  of  the 
Crown  that  they  are  liable  to  be  assessed  in 
respect  of  the  whole  of  their  profits,  on  the 
ground  that  the  corporation  comes  within  the 
first  clause  of  schedule  D  to  16  and  17  Vict. 
c.  34,  s.  2,  which  provides  that  income  tax 
shall  be  payable  'for  and  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing  to 
any  person  residing  within  the  United  King- 
dom, from  any  profession^  trade^  employment, 


or  vocation,  whether  the  same  shall  respective- 
ly be  carried  on  in  the  United  Kingdom  or 
elsewhere;'  and  the  question,  therefore,  is 
whether  this  corporation,  the  Imperial  Otto- 
man Bank,  can  be  said,  on  the  facts  stated, 
to  reside  within  the  United  Kingdom.  Now, 
I  am  clearly  of  opinion  that  upon  the  case 
now  before  the  court,  the  Imperial  Ottoman 
Bank  cannot  be  said  to  be  resident  in  this 
country;  that  the  business  carried  on  in 
London  is  a  mere  branch  or  agency,  and  not 
the  bank  itself;  and  that  London  is  not  the 
chief  seat  of  carrying  on  the  business  of  the 
bank.  This  is,  I  think,  conclusively  settled 
by  the  language  of  what  we  may  term  the 
charter  of  incorporation,  that  is,  the  conven- 
tion relating  to  the  concession,  the  6th  article 
of  which  is  as  follows:  'The  seat  of  the  bank 
shall  be  at  Constantinople;  with  the  autlior- 
ity  of  the  government  it  shall  establish  as 
many  branch  establishments  and  agencies  as 
it  may  judge  convenient;'  in  conformity  with 
which  the  statutes  of  the  bank  provide,  art. 
4 :  'The  society  has  its  seat  at  Constantinople, 
it  can  establish  as  many  branches  and  agen- 
cies as  it  may  think  fit.'  If,  therefore,  this 
corporation  can  be  said  to  be  resident  any- 
where, I  am  of  opinion  that  it  must  be  resi- 
dent in  Constantinople,  where  alone  it  has 
its  'seat,'  under  the  express  terms  of  its 
charter;  and  the  branches  or  agencies,  which 
it  establishes  in  London,  Paris,  or  elsewhere, 
are  not  the  establishment,  the  bank  itself,  but 
onlv  branches  of  that  bank  which  has  its  seat 
at  Constantinople.  Beyond  language  of  the 
concession,  which  is  plain  and  dear  enough, 
and  cannot  well  admit  of  any  other  construc- 
tion, it  may  be  observed  that  the  establish- 
ment in  Ijondon  is  throughout  alluded  to  in 
the  case  not  as  the  chief  seat  of  the  society, 
or  as  the  corporation  itself,  but  as  an  agency. 
.  .  .  I  think,  therefore,  that  we  cannot 
hold  that  this  is  a  corporation  residing  in  the 
United  Kingdom  within  the  1st  clause  in 
schedule  D.  It  is  important  to  observe  the 
distinction  between  the  liability  of  a  person 
and  that  of  a  corporation.  If  a  person  resided 
in  London  deriving  profits  from  some  busi- 
ness carried  on  either  in  the  United  Kingdom 
or  elsewhere,  he  would  be  liable  onlv  for  the 
profits  which  he  himself  personally  acquired. 
If  he  had  a  banking  house  at  London,  and  an- 
other at  Paris,  and  another  at  Constantino- 
ple, he  would  of  course  be  entitled  to  the  ag- 
gregate profits  of  the  whole  three,  and  would 
be  liable  to  assessment  in  respect  of  the  ag- 
gregate amount.  But  if  he. carried  on  busi- 
ness in  this  way  in  partnership  he  would  be 
liable,  not  for  the  whole  profits  of  the  under- 
taking, but  only  for  his  share  of  the  profits, 
whatever  it  might  be.  If,  however,  we  were 
to  hold  this  corporation  to  be  a  person  resid- 
ing in  the  United  Kingdom,  then  the  corpora- 
tion, acquiring  the  whole  aggregate  profits, 
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would  be  liable  to  assessment  upon  the  aggre- 
gate amount.  If,  then,  this  corporation  is 
not  within  the  Ist  clause  of  schedule  D,  I  do 
not  think  it  is  necessary  to  say  more  than 
that  the  2nd  clause  is  one  which. may  well 
be  held  to  provide  for  the  case.  Here,  there* 
fore,  a  branch  establishment  existing  within 
the  United  Kingdom,  and  a  profit  to  the  ex- 
tent of  40,000i.  a  year  being  realized  at  this 
branch,  the  corporation,  as  represented  by  the 
defendants,  are  liable  to  assessment  on  that 
amount,  and  no  more." 

New  Zealand  Land  and  Income  Assess- 

tnent  Act* 

In  Lovell  t.  Tax  Com'rs  [1908]  A.  C. 
(Eng.)  46,  77  L.  J.  P.  C.  31,  97  U  J.  N.  S, 
631,  24  Times  L.  Rep.  32,  it  appeared  that  a 
company  registered  in  England  derived  profits 
from  sales  made  in  England  on  commission  of 
goods  shipped  under  ccmtracts  made  in  New 
Zealand  for  sale  by  the  company.  It  was 
held  that  the  profits  were  made  in  London 
and  that  the  earlier  transactions  in  New  Zea- 
land were  not  a  ground  for  taxing  in  New 
Zealand  the  profits  actually  realized  in  Lon- 
don, Sir  Arthur  Wilson  saying:  "This  is  an 
appeal  against  the  judgment  of  the  Supreme 
Court  of  New  Zealand,  by  which  it  was  de- 
cided that  the  appellant  company  was  liable 
to  pay  income  tax  upon  profits  held  to  have 
been  derived  from  New  Zealand  within  the 
meaning  of  the  Land  and  Income  Assess- 
ment Act,  1900.  The  facts  of  the  case  are 
set  out,  clearly  and  concisely,  in  the  special 
case  stated,  by  consent  of  the  parties,  for  the 
opinion  of  the  court.  The  appellants  sell 
goods  in  London  on  commission.  The  course 
of  business  is  thus  described: — The  defendant 
company  became  the  agent  of  the  owners  of 
the  New  Zealand  produce  for  the  sale  of  such 
produce  in  the  manner  and  under  the  circum- 
stances  hereinafter  set  forth: — (a)  The  de- 
fendant company  carries  on  in  London  the 
business  of  provision  commission  agents. 
Dairy  produce  is  sent  to  the  company  in 
London  from  all  parts  of  the  world  and  sold 
by  the  company  on  commission,  (b)  Mr.  Har- 
old Lovell  is  a  salaried  officer  of  the  defendant 
company.  He  resides  in  and  has  no  other 
business  in  New  Zealand.  Mr.  Lovell's  salary 
is  300/.  per  annum.  The  defendant  company 
have  established  a  credit  at  all  the  New  Zea- 
land banks  at  Hawera.  (c)  Some  time  in 
each  vear  Mr.  Kowin,  a  servant  of  the  com- 
pany,  arrives  in  the  Colony,  and  Mr.  Harold 
Lovell  and  Mr.  Kowin  together  attend  the 
meetings  of  the  different  butter  and  cheese 
factories  and  endeavor  to  persuade  the  direc- 
tors to  consign  their  season's  output  to  the 
company  to  be  sold  in  London  on  commission. 
The  company  instructs  Mr.  Kowin  and  Mr. 
Lovell  of  the  amount  to  which  it  is  prepared 


to  make  advances  against  produce.  Then 
Mr.  Kowin  and  Mr.  Lovell  enter  into  negotia- 
tions with  the  dairy  companies  and  interview 
the  directors,  and  offer  verbally  to  make  ad- 
vances within  the  limit  so  fixed.  The  common 
practice  then  is  that  the  secretary  of  the 
dairy  company  writes  to  Mr.  Kowin  stating 
that  the  dairy  company  accepts  the  proposals 
made  by  Messrs.  Kowin  and  Lovell  on  behalf 
of  the  defendant  company,  and  in  some  cases 
no  reply  is  sent  by  Mr.  Kowin,  in  some  cases 
Mr.  Kowin  merely  acknowledges,  and  in  some 
cases  Mr.  Kowin  adcnoT^ledges  and  confirms. 
The  understanding  arrived  at  is  that  all  the 
produce  shall  be  shipped  to  the  defendant 
company  in  London,  but  in  some  cases  there  is 
no  binding  obligation  to  that  effect.  The 
defendant  company  advances  through  a  bank 
in  the  Colony  per  lb.  f.  o.  b.  ocean  steamer 
against  shipping  documents,  the  amount  of 
advance  behig  that  previously  arranged  by 
Mr.  Kowin  and  Mr.  Harold  Lovell  with  the 
directors,  and  then  sells  on  commission  in 
London,  returning  to  the  factories  during  the 
season  any  surplus  made  after  deducting  ex- 
penses and  commission.  The  enactment  which 
has  to  be  interpreted  and  applied  to  these 
facts  is  B.  51  of  the  Land  and  Income  Assess- 
ment Act,  No.  49  of  1900,  which  imposes  a  tax 
upon  income  derived  from  business,  and  de- 
rived from  New  Zealand,  and  the  question 
that  arises  is  whether  the  profits  admittedly 
gained  by  the  appellants  fall  within  this  en- 
actment; in  other  words,  whether  the  busi- 
ness from  which  the  profits  have  been  derived 
is  a  business  carried  on  in  New  Zealand,  in 
such  a  sense  as  to  bring  the  profits  within  the 
scope  of  the  New  Zealand  taxing  act.  The 
question  is  not  free  from  difficulty,  as  is  evi- 
denced by  the  difference  of  opinion  which 
has  occurred  in  the  Supreme  Court.  The 
governing  authority  on  this  subject  is  the 
case  of  Grainger  v.  Gough  [1896]  A.  C.  325, 
before  the  House  of  Lords,  in  which  the  ear- 
lier decisions  were  considered  and  appreciated. 
The  language  of  the  English  income  tax  acts 
and  that  of  the  New  Zealand  act  are  not  iden- 
tical, but  there  is  sufiicient  similarity  in  sub- 
stance to  make  the  English  decisions  authori- 
tative as  to  the  principles  to  be  applied  to  the 
interpretation  of  the  Colonial  act.  One  rule 
is  easily  deducible  from  the  decided  cases. 
The  trade  or  business  in  question  in  such 
cases  ordinarily  consists  in  making  certain 
classes  of  contracts  and  in  carrying  those  con- 
tracts into  operation  with  a  view  to  profit; 
and  the  rule  seems  to  be  that  where  such 
contracts,  forming  as  they  do  the  essence  of 
the  businesa  or  trade,  are  habitually  made, 
there  a  trade  or  business  is  carried  on  within 
the  meaning  of  the  income  tax  acts,  so  as 
to  render  the  profits  liable  to  income  tax. 
...  In  the  present  case  their  Lordships 
are  of  opinion  that  the  business  which  yields 
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the  profit  is  t^e  busineso  of  selling  gooda 
on  commission  in  London.  Tlie  commission  is 
the  consideration  for  effecting  such  sales. 
The  moneys  received  by  the  appellants^  out 
of  which  they  deduct  their  commission^  and 
from  which,  therefore,  their  profits  come,  are 
paid  to  them  under  the  contract  of  sale  ef- 
fected in  London.  The  earlier  arrangements 
entered  into  in  New  Zealand  appear  to  their 
Lordships  to  be  transactions  to  the  object 
and  effect  of  which  is  to  bring  goods  from 
New  Zealand  within  tlie  net  of  the  business 
which  is  to  yield  a  profit.  To  make  those 
transactions  a  ground  for  taxing,  in  New 
Zealand  the  profits  actually  realized  in 
London  would,  in  their  Lordships'  opinion,  be 
to  extend  the  area  of  taxation  further  than 
the  authorities  warrant." 

In  Tax  Com'rs  v.  Eastern  Extension  Aus- 
tralasia, etc.  Telegraph  Co.  [1906]  A.  C. 
(£ng.)  526,  95  L.  T.  N.  S.  308,  it  was  held 
that  a  New  Zealand  company  was  not  re- 
quired to  pay  an  income  tax  under  the  New 
Zealand  and  income  assessment  act  on  profits 
received  for  transmitting  telegraphic  messageB 
beyond  Australia. 
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V. 

BANDAIA. 

North  Carolina  Supreme  Court — ^December  15, 

1915. 

170  N.  Oar.  767;  87  S.  E.  227. 


Intozioatiiis  Idquors  —  Validity  of 
Statute  —  Presnmptloii  of  tJnlawfvl 
Use. 

The  search  and  seizure  law  (Acts  1913,  c. 
44),  making  the  possession  of  more  than  one 
gallon  of  spirituous  liquor  prima  facia  evi- 
dence of  keeping  it  for  sale  in  violation  of 
law,  is  constitutional. 

Wltaossos  —  PsriTilosed  Oommmiioai- 
tions  —  Testimony  by  Person  Orer- 


In  a  prosecution  for  unlawfully  selling  liq- 
uor, evidence  of  an  officer  that  at  the  time 
of  defendant's  arrent  at  his  home,  his  wife 
stated  in  his  presence  that  she  had  tried  to 
keep  him  up,  and  he  had  continued  boot- 
legging, and  she  was  through,  was  not  inad- 
missible on  the  ground  that  a  wife  may  not 
testify  against  her  husband,  since  the  mle 
of  privilege  does  not  cover  conversations  be- 
tween husband  and  wife  being  testified  to 
by  a  third  person  who  overhears  them. 

[See  note  at  end  of  tliis  case.] 


Trial  —  Condnet  of  Court  — >  Time  f  er 
Objection. 

In  a  prosecution  for  crime,  where  defend- 
ant's counsel  did  not  object  until  after  verdict 
to  the  court's  question  whether  they  desired 
to  address  the  jury,  the  objection  came  too 
late. 

Appeal  from  Superior  Court,  Buncombe 
county:    LoifG,  Judge. 

Criminal  action.  Lawson  Randall  convict- 
ed of  unlawfully  selling  liquor  and  appeals. 

AFFIBMEa). 

[757]  Criminal  action  for  unlawfully  selling 
liquor,  commenced  before  the  police  court  of 
the  city  of  Asheville  and  carried  by  appeal 
of  defendant  to  the  Superior  Court,  where 
he  was  convicted  and  appealed  to  this  Court 
from  a  judgment  that  he  be  imprisoned  for 
eight  months  and  work  on  the  public  roads. 

Jones  d  Williama  and  Douglass  d  Douglass 
for  appellant. 

Attorney  OeneraX  Bickett  and  Assistant  At* 
tomey  General  Calvert  for  appellee. 

WalkeBj  J.  (after  stating  the  facts). — ^The 
first  exception  challenges  the  validity  of  the 
provision  of  the  search  and  seizure  law,  being 
Laws  1913,  ch.  44,  which  makes  the  posses- 
sion of  more  than  one  gallon  of  spirituous 
liquor  prima  facie  evidence  of  keeping  it  for 
sale  in  violation  of  law.  It  is  too  late  now 
to  question  the  constitutionality  of  this  clause 
of  the  statute.  A  similar  provision  was  held 
to  be  valid  in  State  v.  Barrett,  138  N.  C. 
630,  50  S.  E.  606,  1  L.R.A.(N.S.)  626,  which 
has  been  approved  by  this  Court  frequently 
since  it  was  decided.  As  to  the  validity  of 
these  laws^  the  prohibition  law  of  1908,  and 
the  search  and  seizure  law  of  1913,  ch.  44, 
we  need  only  repeat  [758]  what  we  said  re- 
cently in  State  v.  Wilkerson,  164  N.  C.  431, 
79  S.  £.  888,  and  especially  in  State  v.  Rus- 
sell, 164  N.  C.  482,  80  S.  £.  66,  as  follows: 
"The  prisoners  counsel  then  fell  back  upon 
the  position,  which  they  defended  with  an 
able  and  learned  argument,  that  the  acts 
making  the  bare  possession  of  a  prescribed 
quantity  of  liquor  prima  facie  evidence  that 
it  is  kept  for  sale,  is  invalid,  as  being  in 
violation  of  the  constitutional  rights  of  the 
citizen,  and  among  others,  for  these  reasons: 
(a)  It  is  an  assumption  by  the  Legislature 
of  judicial  power,  and,  therefore,  an  invasion 
by  it  of  the  province  assigned  to  another  and 
co-ordinate  branch  or  department  of  the  Gov- 
ernment, ih)  It  deprives  the  prisoner  of  the 
common-law  presumption  of  innocence  and 
of  the  full  benefit  of  the  doctrine  of  reason- 
able doubt;  and,  besides,  it  casts  upon  him 
the  burden  of  showing  his  innocence.    With- 
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out  admittiiig  thai  the  met  has  the  effect^  in 
law,  thiu  imputed  to  it^  we  must  decline  to 
enter  upon  a  disenaision  of  the  questions  thus 
pressed  upon  our  attention,  and  for  the  very 
good  reason  that  we  have  squarely  deeided 
igainst  a  similar  contention  in  State  v.  Bar- 
lett,  138  N.  C.  630,  and  again  in  State  t. 
Wilkerson,  164  N*  C.  431.  In  both  cases, 
after  an  exhaustive  consideration  of  the  mat- 
ter, we  have  deliberately  decided  that  a  like 
provision  of  the  law  (in  the  acts  relating'  to 
Union  County,  and  in  the  law  ol  general 
application  in  the  State,  passed  at  the  last 
regular  session  of  the  General  Assembly, 
Laws  1913,  eh.  44,  the  "Search  and  Seizure" 
law)  are  constitutional  and  valid,  both  as  to 
their  criminal  feature  and  the  rule  of  evi- 
dence established  by  them.  In  tiie  Barrett 
ease  we  sustained  the  'Search  and  Sozure' 
law.  The  legal  effect  of  those  two  decisiona 
is  80  plain  and  unmistakable  that  there  can 
be  no  fair  or  reasonable  doubt  of  it.  So  far 
as  this  Court  is  concerned,  they  are  valid 
)aw8  of  the  State  and  wall  be  enforced  strict- 
ly and  rigidly,  according  to  the  intention  of 
tike  Legislature  in  passing  them." 

There  could  be  no  more  pronounced- and 
emphatic  utterance  in  favor  of  the  validity 
of  those  laws  than  we  have  employed  in  that 
case.  See  also  State  v.  McDonald,  152  N. 
C.  802,  67  S.  £.  762. 

The  several  exceptions  directed  against  the 
competency  of  what  was  said  by  defendant's 
wife  to  him,  and  his  conduct  on  the  occasion, 
indicating  his  guilt,  which  was  admitted  by 
the  court,  are  clearly  without  any  merit. 
The  evidence  was  to  the  effect  that  the  offi- 
cers had  searched  the  premises  of  the  prisour 
er  and  found  there  two  kegs  containing  4^ 
gallons  and  2  quarts  of  liquor  and  two  empty 
kegs.  Mcintosh  brought  up  four  bottles  of 
com  liquor  from  the  basemoit.  Defendant's 
house  was  removed  from  the  street,  which 
was  itself  obscure,  'liieing  hardly  a  street." 
Defendant  rented  rooms  in  the  house  to  non- 
residents^-negro  men  and  women  from  Flori- 
da. At  the  time  of  the  search  the  prisoned' 
said  that  liquor  had  been  sent  there  before, 
but  was  brought  there  by  one  of  his  boarders 
named  Brown.  The  solicitor  asked  C.  N. 
Lominac,  [759]  the  witness  who  had  given 
the  foregoing  testimony,  the  following  quesr 
tions,  on  redirect  examination: 

Q.  Now,  I  will  ask  you  what  he  said  about 
the  liquor  in  your  presence,  or  what  was  said 
hy  his  wife  in  his  presence? 

The  following  question  was  first  put  to  the 
witness  by  the  court: 

Q.  You  can  say  anything  he,  himself,  said 
—what  the  defendant  said. 

A.  Mr.  Mcintosh  brought  these  two  kegs 
of  whisky  and  set  it  down  on  the  porch,  and 
Lawson  Randall  (defendant),  said,  "That  is 
Brown's  whiskey,"  and  hi»  wife  said,  "What 
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Brown?"     When   delendaat  said,  "TUtit  is 

Brown's    whiskey,"    his    vrife    said,    "What 

Brown?"    He  said,  "The  Brown  downstairs." 

She  nplied,  "You  know  tiiere  isnt  any  Brown 

here.    I  have  tried'  to  get  you  to  quit  selling 

this  liquor,  and  now  I  am  through.     There 

is  no  Brown  here  at  all,"  and  Lawson  just 

dried  up  and  walked  away. 

The  defendant  in  apt  time  objected  to  all 
this  testimony,  cm  the  ground  that  it  was  the 
wife's  testimony  against  her  husband.  The 
court  adnutted  it,  and  defendant  excepted. 

She  said,  "Now,  I  cant  help  it.  You  can 
just  go,"  and  she  accused  him  of  selling 
liquor.  '1  have  kept  you  in  my  house  and 
I  have  kept  you  up,  and  you  never  would  do 
right,  and  now  I  am  through." 

The  wife  was  not  offered  by  the  State  as  a 
witness  and  never  testified  as  such  against 
defendant. 

Defendant  told  his  wife  that  ahe  hadn't 
been  th«:e  for  some  time.  In  reply  to  that, 
she  said,  "Yes,  sir,  I  have  been  wnrking 
among  white  folks  and  in  white  folks'  kitchens 
to  keep  you  up,  and  you  came  to  me  for 
money  the  other  day  and  told  me  you  were 
going  to  get  a  job." 

J.  B.  Mcintosh  testified!  "I  was  a  police 
officer  and  was  present  and  helped  search 
the  premises  of  the  defendant.  Found  liquor 
downstairs  la  the  basement.  It  was  in  two 
kegs.  I  do  not*  know  how  much  kegs  held-— 
some  say  4i  gallosis  and  some  say  6."  Wit- 
ness identified  the  two  kisgs.  Foimd  six  in 
the  front  room,  the  northeast  comer  of  the 
building.  Searched  the  fr<mt  part  and  found 
three  or  four  kegs.  "I  think  four  onpty  kegs 
in  the  front  room ;  that  was  the  dining-room, 
part  of  it.  In  the  back  room,  which  is  in 
the  northeast  corner  of  the  building,  back  of 
the  dresser  I  found  one  of  these  kegs  with 
dust  on  it.  In  the  northwest  part  of  the 
building  is  a  hallway  about  6  feet  wide,  and 
behind  that  hallway  is  all  sorts  of  junk,  and 
in  the  bottom  of  a  big  barrel  I  found  the 
other  keg,  all  covered  up  with  trash.  Randall 
-  said  it  was  not  his,  but  a  boarder's.  He  called 
the  name  of  the  boarder,  and  I  think  it  was 
Brown.  Randall's  wife  was  upstairs,  and 
she  was  sitting  on  the  back  porch  crying. 
She  broke  down  when  I  came  out  to  them, 
and  made  about  the  same  statement  as  that 
related  above,  to  wit,  the  conversation  be- 
tween his  wife  and  the  defendant." 

[760]  Question  (by  the  solicitor) :  What 
did  she  sfeiy?  A.  She  told  him  that  she  had 
kept  him  there.  Defendant  said  whiskey 
wasn't  his. 

Q.  What  was  said  to  him  by  his  wife  in 
your  presence.  A.  She  told  him  that  she 
had  upheld  him  for  quite  a  while  and  tried 
to  help  him  get  the  h<mie,  and  that  she  had 
worked  like  a  poor  negro  and  tried  to  keep 
him  up;  and  she  told  him  that  he  ran  around 
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and  boot-legged  imd  kept  them  down,  and 
that  she  was  through  with  him.  He  did  not 
deny  it. 

Defendant's  objection  to  all  this  evidence 
was  overruled  and  he  excepted. 

We  do  not  see  why  this  testimony  was  ndt 
competent.  Conversations  between  husband 
and  wife  are  not  .privileged  as  confidential, 
so  as  to  prevent  a  third  person,  who  over- 
heard them,  from  being  competent  as  a  wit- 
ness to  relate  them  to  the  jury.  State  v. 
Wallace,  162  N.  C.  622,  Ann.  Cas.  1915B  423, 
78  S.  E.  1;  2  Ghamberlayne  on  Evidence,  sec. 
1430,  p.  2339;  Wharton  on  Criminal  Evi- 
dence, sec.  398;  40  Cyc.  2369;  6  Enc.  of 
Evidence,  907. 

In  the  Wallace  Case  Justice  Allen  has,  with 
his  usual  diligent  and  discriminating  re- 
search, given  us  the  pith  of  the  learning 
upon  this  subject.  He  there  says:  "The 
authorities  seem  to  be  uniform  that  a  third 
person  may  testify  to  an  oral  communication 
between  husband  and  wife,  although  his  pres- 
ence was  not  known;  but  there  is  much  di- 
versity of  opinion  as  to  the  right  to  intro- 
duce a  writing  from  one  to  the  other  in  the 
hands  of  a  third  person.  The  cases  are  col- 
lected in  the  notes  to  Gross  v.  State,  33 
L.R.A.  (N.S.)  478,  and  Hanunons  v.  State, 
3  Ann.  Cas.  915.  It  is  difficult  to  find  a  sat- 
isfactory reason  for  the  distinction.  The 
rule  of  the  common  law  is  based  on  the  con- 
fidential relationship  existing  between  hus- 
band and  wife,  and  the  importance  to  the 
public  of  maintaining  this  relationship,  deem- 
ing it  wiser  and  more  conducive  to  the  pub- 
lic interest  for  some  particular  evidence  to 
be  suppressed  than  to  require  t^e  husband  or 
wife  to  disclose  a  communication  between 
them,  as  to  do  so  'might  be  a  cause  of  im- 
placable discord  and  dissension  between  the 
husband  and  wife,  and  a  means  of  great  in- 
convenience/ State  V.  Brittain,  117  K.  G. 
786,  23  S.  E.  466.  But  the  inhibition  is  as 
to  the  husband  or  wife,  and  not  to  a  third 
person,  and  if  the  conununication  by  the  hus- 
band is  in  writing,  and  is  procured  by  a 
third  person,  without  the  consent  or  privity 
of  the  wife,  the  reason  for  the  exclusion  of 
communications  at  common  law  no  longer 
exists.  In  our  opinion,  the  rule  is  stated 
correctly  in  Whar.  Cr.  Ev.  sec.  398:  *Con- 
fidential  communications  between  husband 
and  wife  are  so  far  privileged  that  the  law 
refuses  to  permit  either  to  be  interrogated 
as  to  what  occurred  In  their  confidential  in- 
tercourse during  their  marital  relations,  cov- 
ering, therefore,  admissions  by  silence  as 
well  as  admissions  by  words.  The  privilege, 
however,  is  personal  to  the  parties;  a  third 
person  who  happened  to  overiiear  a  confiden- 
tial conversation  between  husband  and  wife 
may  be  examined  as  to  such  conversation. 
A  letter,  also,  written  confidentially  by  hus- 


band [761]  to  wife,  is  admissible  agaiiist 
the  husband,  when  brought  into  conrt  by  a 
third  party.' "  No  authority  oeuld  have  been 
adduced  which  more  closely  applies  to  the 
facts  of  this  case. 

The  same  rule  of  evidence  was  applied  in 
Toole  T.  Toole,  109  N.  C.  616,  14  S.  E.  57, 
where  the  plaintiff,  who  had  charged  his  wife 
with  adultery,  one  Palmer  being  corespond- 
ent, was  permitted  to  show  by  a  third  per- 
son, as  a  witness,  a  conversation  between 
himself  and  wife  in  which  he  had  forbidden 
her  to  go  with  Palmer,  or  where  he  was. 
The  evidence  was  admitted  below  by  the  pre- 
siding judge  to  show  the  adulterous  intimacy ; 
to  contradict  a  former  witness  who  had  testi- 
fied as  to  friendly  relations  between  Palmer 
and  the  husband  and  as  sustaining  plaintiff's 
statement  that  the  adulterous  intercourse 
was  without  his  consent  or  connivance.  This 
Court  held  the  evidence  competent  and  not 
inhibited  by  The  Code,  sees.  688,  1351,  as 
declarations  of  the  wife  or  the  husband. 
Chief  Justice  Merrimon,  in  closing  the  opin- 
ion of  the  Court,  said:  "The  evidence  was 
in  no  proper  sense  that  of  the  plaintiff  or 
the  defendant,  and  therefore  incompetent  un- 
der the  statute  (Code,  sees.  688,  1361).  It 
was  evidence  of  a  third  person,  and  compe- 
tent in  the  aspects  of  the  case  above  pointed 
out."  That  decision  was  strongly  approved 
in  the  same  case  on  a  second  appeal  (112  X. 
0.  162,  16  S.  E.  912).  Justice  Avery,  in 
that  case,  said:  "Confidential  communica- 
tions between  husband  and  wife  are  privi- 
leged, and  neither  is  compelled  to  divulge 
them  upon  the  witness  stand;  but  the  testi- 
mony of  Lillie  Graham  that  she  saw  Palmer 
in  the  bedroom  of  the  defendant,  and  at  the 
trestle  in  company  with  her,  was  competent 
in  itself,  and  when  considered  in  connection 
with  the  previous  declaration  of  the  plain- 
tiff, made  to  defendant  in  the  presence  of  the 
witness,  as  to  her  disregard  of  his  express 
wishes,  becomes  material,  because  it  maketi 
her  conduct  appear  much  more  suspicious. 
The  language  used  by  the  husband  about  a 
week  before,  viz.,  'Laura,  I  have  told  you  be- 
fore, and  tell  you  again,  I  don't  want  to 
catch  Palmer  at  my  >  house  any  more,'  was 
not  a  confidential  communication  between 
husband  and  wife,  but  a  command  uttered  in 
the  presence  of  another,  the  disregard  of 
which  tended  to  prove  her  infatuation  for 
Palmer.  If,  then,  we  should  concede  that 
confidential  communications  between  hus- 
band and  wife  are  not  simply  privileged  as 
to  them,  but  cannot  be  proven  even  by  a 
third  person;  and  though  neither  husband  nor 
wife  is  competent  or  compellable  to  testify 
directly  as  to  the  adulterous  acts  charged, 
according  to  a  proper  interpretation  of  the 
statute  (The  Code,  sec.  688)  this  was  not 
such  a  communication,  and  being  offered  in 
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connection  with  her  conduct  and  proyen  by 
a  third  person,  was  competent.  But  eimilar 
testimony  was  declared,  when  this  case  was 
heard  on  the  former  appeal,  Toole  ▼.  Toole, 
109  N.  G.  615,  14  S.  £.  57,  to  be  competent 
as  tending  to  show  adulterous  intercourse  as 
well  as  for  the  purpose  of  contradicting  the 
witness,  who  [762]  testified  that  plaintiff 
had  employed  Palmer  to  stay  with  his  family. 
It  is  therefore  needless  to  discuss  this  point 
at  greater  length." 

And  mind  you,  that  was  a  divorce  suit, 
where  the  Legislature  has  been  so  particular 
to  safeguard  confidential  communications  be- 
iwe&k  husband  and  wife  as  well  as  the  sacred- 
ness  of  the  marriage  tie  and  the  preservation 
of  marital  confidence  and  harmony. 

In  State  v.  Record,  161  K.  C.  695,  19  Ann. 
Cas,  627,  66  8.  E.  1010,  25  L.R,A.(N.S.) 
561,  it  was  held  that  while  the  wife  is  not 
a  competent  witness  against  her  husband  in 
the  trial  of  an  indictment,  her  declarations 
in  his  presence,  of  a  nature  and  made  under 
circumstances  naturally  and  reasonably  call* 
ing  for  a  reply  from  him,  if  untrue,  and  con- 
cerning which  he  remained  silent,  are  compe- 
tent when  tending  to  show  his  guilt  of  the 
offense  charged.  People  v.  McCrea,  32  Gal. 
100;  Richards  v.  State,  82  Wis.  172,  61  N. 
W.  652;  Abbott's  Cr.  Trial  Briefs,  p.  661, 
sec  284;  Rex  v.  Bartlett,  7  G.  ft  P.  832,  32 
£.  G.  L.  759;  Rex.  v.  Smithers,  6  G.  &  P.  332; 
State  V.  Bowman,  80  N.  G.  432;  State  t. 
Barton,  94  K.  G.  947.  Gonversations  be- 
tween husband  and  wife  about  the  sale  of 
liquor  l^  each  were  admitted  in  State  y. 
Seaborn,  166  N.  G.  373,  81  S.  E.  687,  without 
objection  on  the  ground  here  taken,  though 
strenuously  opposed  for  other  reasons.  We 
have  held  that  the  law  doe^  not  exclude  the 
testimony  of  the  husband,  in  an  action 
brought  by  him  against  another  for  criminal 
conversation  and  the  alienation  of  bis  wife's 
affections,  as  to  the  conduct  of  the  latter 
tending  to  show  her  guilt,  because  he  does  not 
testify  against  her,  she  not  being  a  party 
to  the  suit.  Powell  v.  Strickland,  163  K.  G. 
393,  Ann.  Gas.  1915B  709,  79  S.  E.  872. 
So  here  the  wife  is  not  testifying,  as  a  wit- 
ness, against  her  husband,  which  is  the  con- 
verse of  that  case. 

The  last  exception  is  without  any  merit. 
When  the  court  asked  counsel  whether  they 
desired  to  address  the  jury,  if  the  question 
was  improper  or  prejudicial,  and  we  are  un- 
sble  to  see  that  it  was  under  the  circum- 
stances, defendant  should  have  objected  at 
once,  and  not  have  waited  until  he  could  take 
a  chance  on  the  verdict,  and  then,  after  he 
had  lost  by  his  conviction,  object  for  the 
first  time.  He  who  would  save  his  rights 
must  be  reasonably  prompt  and  diligent  in 
asserting  them.  It  was  too  late  after  ver- 
dict to  enter  an  objection,  if  it  would  have 
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been  good  had  it  been  made  in  due  time. 
State  V.  Tyson,  133  N.  G.  692,  45  S.  £.  838; 
State  V.  Murray,  139  N.  G.  540,  51  S.  E.  775 ; 
Alley  V.  Howell,  141  N.  C.  113,  53  S.  E. 
821;  State  v.  Houston,  155  N.  G.  432,  71 
6.  E.  65. 

We  have  given  careful  consideration  to  all 
the  exceptions,  and  find  that  no  ^ror  was 
committed  at  the  trial. 

No  error. 


HOTE. 

RIglit  of  Person  OwerlieariAs  Priwi- 
lesed  Con&mniiioation  to  Testify 
Thereto. 

The  earlier  cases  discussing  the  right  of 
a  person  overhearing  a  privileged  communi- 
cation to  testify  thereto  are  collected  in  the 
notes  to  State  v.  Falsetta,  10  Ann.  Gas.  177, 
and  Gom.  v.  Sapp,  29  Am.  St.  Kep.  405,  414. 
It  is  the  purpose  of  this  note  to  review  the 
more  recent  cases  on  the  subject. 

Following  the  rule  laid  down  in  the  earlier 
cases  the  decisions  of  more  recent  date  hold 
that  the  privileged  character  of  a  communi- 
cation is  lost  when  a  third  person  is  present 
and  that  he  may  testify  thereto.  It  has 
been  held  that  this  rule  applies  where  a  third 
person  overhears  a  communication  between 
an  attorney  and  his  client.  People  v.  Durfee, 
62  Mich.  487,  29  N.  W.  109.  See  also  Gotton 
V.  State,  87  Ala.  75,  6  So.  S96;  Baumann  v. 
Steingester,  213  N.  Y.  328,  Ann.  Gas.  1916G 
1071,  107  N.  E.  678,  rei>ersin0  159  App.  Div. 
923,  144  N.  Y.  S.  1105.  Thus  in  People  v. 
Durfee,  62  Mich.  487,  29  N.  W.  109,  a 
.deputy  sheriff  was  permitted  to  testify  to  a 
conversation  which  he  had  overheard  between 
a  prisoner  and  his  attorney. 

So,  where  a  communication  is  between  a 
husband  and  his  wife  several  recent  cases 
hold  that  a  third  person  who  overhears  it 
may  testify  thereto.  Phillips  v.  State,  11 
Ala.  App.  168,  65  So.  673;  Knight -v.  State, 
114  Ga.  48,  39  S.  £.  928,  88  Am.  St.  Rep. 
7;  Williams  v.  State,  139  Ga.  691,  77  S.  E. 
818.  And  see  the  reported  case.  See  also 
O'Toole  V.  Ohio  German  F.  Ins.  Go.  15^ 
Mich.  187,  123  N.  W.  795,  24  L.RJl.(N.S.) 
802;  People  v.  Ihinnigan,  163  Mich.  349,  128 
N.  W.  180,  31  L.R.A.(N.S.)  940,  17  Detroit 
Leg.  N.  820;  State  v.  Wallace,  162  N.  G.  622, 
Ann.  Gas.  1915B  423,  78  S.  E.  1;  Harris  v. 
State  (Tex.)  161  S.  W.  125. 

In  Knight  v.  State,  supra,  it  appeared 
that  a  witness  had  overheard  a  conversation 
between  a  prisoner  and  his  wife.  The  court 
permitted  this  witness  to  testify  to  the  con< 
versation,  saying:  "This  testimony  was  ob- 
jected to  on  the  ground  that  it  related  to 
a  confidential  communication  between  hus- 
band and  wife,  and  that  her  sayings  were 
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not  admissible  against  him.  It  is  true  that 
the  Civil  Code,  sec.  6198,  declares:  'There 
are  certain  admissions  and  communications 
excluded  from  public  policy,*  and,  among 
them,  'communications  between  husband  and 
wife.'  But  the  meaning  of  this  provision 
simply  is  that  neither  of  the  married  pair 
will  be  permitted  to  testify  as  a  witness  con- 
cerning such  communications  or  to  furnish 
to  another,  for  the  purpose  of  being  intro- 
duced in  evidence,  writings  of  any  kind  re- 
ceived under  the  seal  of  confidence  during 
coverture.  This  section  of  our  code  was  not 
intended  to  forbid  one  who  overhears  a  con- 
versation between  husband  and  wife  from 
testifying  with  respect  to  the  same.  If 
they  are  unsuccessful  in  keeping  secret  that 
which  they  intend  each  other  shall  so  regard, 
tbe  mere  fact  that  they  did  so  intend  will 
not  render  incompetent  the  testimony  of  an 
outsider." 

It  was  held  in  Williama  v.  State,  199  Ga. 
ddl,  77  S.  £.  81 S,  that  where  two  men  were 
on  trial  for  a  crime  and  a  witness  overheard 
a,  conversation  between  one  of  the  prisoners 
and  his  wife  he  could  testify  to  the  conver- 
sation, but  that  it  was  not  admissible  as  evi- 
dence against  the  second  prisoner.  And  in 
Phillips  V.  State,  11  Ala.  App.  168,  65  So. 
673,  it  was  held  that  the  spying  or  eaves- 
dropping nature  of  the  overheard  conversa- 
tion affected  its  weight  as  evidence  but  not 
its  admissibility. 

While  the  question  of  the  right  of  a  person 
who  overhears  a  communication  by  a  patient 
to  a  physician  to  testify  thereto  does  not 
appear  to  have  been  passed  on  by  any  recent 
case,  Woods  v.  Lisbon,  138  la.  402,  116  X. 
W.  143»  128  Am.  St.  Rep.  208,  16  L.RJi. 
(N.S.)  886,  is  authority  for  the  doctrine 
that  one  who  was  present  at  a  surgical  operft- 
tion  without  the  consent  of  the  person  oper- 
ated on  or  her  husband  may  testify  to  what 
he  observed  while  the  operation  was  going 
on. 
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82  N.  Pole.  81;  155  N.  W.  59. 


Cpnttmianee    —   Xm    Crimimal    Case    •— 
Prejttdlieial  Newspaper  PublioatioH* 

The  remedy  against  public  prejudice  exists 
ing  throughout  a  county  or  judicial  district 


created  by  the  publication  of  a  newspaper 
article  is  a  motion  for  a  change  of  venue,  and 
not  for  a  continuance. 

[See  note  at  end  of  this  case.] 

Veaue  —  Chance  <—  Newspaper  Pnlili- 
cation. 

Proof  that  prejudice  exists,  or  that  a  de> 
rogatory  article  has  been  publislied  in  one 
of  the  cities  of  a  county,  is  not  proof  tliat  a 
fair  trial  cannot  be  had  in  the  county  at 
large,  or  that  such  county  as  a  whole  is  preju- 
diced, and  is  not  therefore  sufficient  to  en- 
title one  to  a  change  of  venue. 

Same. 

In  order  to  justify  a  change  of  venue  on 
account  of  the  excitement  of  public  prejudice, 
it  must  be  shown  that  such  excitement  or  pub- 
lic prejudice  is  such  that  its  natural  tendency 
will  be  to  intimidate  or  swerve  the  jury,  and 
as  the  court  in  which  the  case  is  pending  can 
much  better  determine  the  propriety  of  a 
postponement  on  this  ground  than  the  appel- 
late court  it  requires  a  very  strong  showing 
to  Induce  the  upper  court  to  interfere. 

Trial  —  Prejudice  of  Judge  —  Absence 
of  Unfair  Kuling. 

Prejudice  or  fear  on  the  part  of  the  trial 
judge  on  account  of  the  publication  of  a  news- 
paper article  cannot  be  presumed  where  the 
record  shows  that  the  rulings  of  such  judge 
were  eminently  fair. 

[See  Ann.  Gas.  1917E  954.] 

Jury  —  Bias  —  Newspaper  Publication. 

The  mere  fact  that  a  newspaper  article  has 
been  pubLished  in  relation  to  a  case  under 
consideration,  and  contains  a  misstatement, 
does  not  itself  disqualify  a  juryman,  even 
though  he  may  have  read  the  same.  News- 
paper reports  are  ordinarily  regarded  as  too 
mireliable  to  influence  a  fair-minded  man 
when  called  upon  to  pass  upon  the  merits  of 
a  case  in  the  light  of  evidence  given  under 
oath;  and  a  juror,  although  he  may  have 
formed  an  opinion  from  reading  such  reports, 
is  competent  if  he  states  that  he  is  without 
prejudice  and  can  try  the  case  impartially, 
according  to  the  evidence,  and  the  court  is 
satisfied  that  he  will  do  so. 

Continuance    —    ^n    Criminal    Case    •* 
Newspaper  Publication* 

The  appellate  court  will  not  hold  that  a 
trial  judge  abused  his  discretion  in  refusing 
a  continuance  in  a  criminal  case  on  account  of 
the  publication  of  newspaper  articles  which 
it  is  claimed  may  have  affected  the  judgment 
of  the  jury,  where  it  affirmatively  appears 
from  the  evidence  in  the  case  that  the  jury 
could  not  have  honestly  or  intelligently  re- 
turned any  other  verdict  than  the  one  which 
it  did  return. 

Jury  — •  Bias  —  Newspaper  Publication. 

The  appellate  court  will  not  set  aside  a  ver- 
dict of  conviction  on  account  of  the  fact  that 
newspaper  articles  were  published  which  may 
have  influenced  the  jurymen,  where  there  is 
no  showing  that  an  impartial  panel  or  im- 
partial talesmen  could  not  have  been  obtained, 
or  that  defendant  was  denied  his  privilege 
of  examining  the  jurymen  on  the  voir  dire. 
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tnd  of  thus  showing  their  prejudice  and  pro* 
tecting  his  rights. 

btozicatiits    Idqnon    —    Keeping    foi» 
Sale  —  Proof  of  Sales. 

Where  a  person  is  charged  with  the  offense 
of  unlawfully  keeping  intoxicating  liquor  for 
sale,  evidence  of  sales  is  admissible  as  a  oir* 
cumstance  tending  to  prove  the  crime  charged. 

Proof  of  Beoeipt  of  Liquor  —  ExpreM 
Delivery  Book. 

The  delivery  book  of  an  express  company 
in  which  various  consignments  of  liquur  were 
receipted  for  by  the  defendant  is  admissible 
in  evidence  in  a  prosecution  fbr  unlawfully 
keeping  intoxicating  liquor  for  sale,  and  in 
spite  of  the  fact  that  the  original  billa  of 
lading  or  shipping  bills  were  not  introduced, 
where  the  signature  of  such  defendant  appears 
in  such  book  as  a  receipt  for  such  liquor,  and 
is  proved  to  be  his. 

Evideace  —  Comparliion  of  handwrit- 
ing —  Sienatnre  in  Court  as  Stand- 
ard. 

The  signature  of  the^  defendant  In  a  crimi- 
nal action,  which  is  made  by  him  in  open 
court  and  without  objection,  is  admissible  in 
evidence  for  comparison  and  in  order  to  prove 
the  genuineness  of  other  handwriting  claimed 
to  ^  his. 

latozicatins  Idqnora  -«  Keeping  liquor 
for  Sale. 

Where  in  an  action  for  the  unlawful  keep- 
ing for  sale  of  intoxicating  liquor  as  a  bev- 
erage proof  is  made  tliat  liquor  was  on  sev- 
eral occasions  delivered  to  customers  at  the 
shop  of  the  defendant,  it  is  immaterial  that 
the  liquor  itself  was  stored  at  some  other 
place. 
Possession  as  Evidence  of  Purpose. 

The  receipt  of  large  quantities  of  liquor  is 
at  least  some  evidence  of  the  receipt  of  such 
liquor  for  unlawful  purposes. 

Abbreriationa  —  Admisaibility  of  XSn- 
planation. 

No  error  is  committed  in  a  prosecution  for 
the  unlawful  keeping  for  sale  of  intoxicating 
liquor,  in  allowing  the  express  agent  who  de- 
livered the  goods  to  testify  as  to  the  meaning 
of  abbreviations  in  his  receipt  book,  such  as 
"Uq."  «Cs.,"  and  "Bx." 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Williams 
eounty:     FiSK,  Judge. 

Criminal  action.  F.  L.  Gordon  convieted 
of  unlawfully  keeping  intoxicating  liquors 
for  sale  and  appeals.  The  facts  are  stated 
in  the  opinion.    Affibmed. 

Joseph  Cleary  for  appellant. 
TF».  G.  (hcens,  Henrp  J.  Linde,  Fronds  J. 
Murphy  and  H.  R.  BiUsmg  for  respondent. 

[33]  Bbuge^  J.— This  is  an  appeal  by  the 
defendant  from  a  oohvictiott  on  the  charge 
of  ''unlawfully  keeping  for  sale^  barter,  and 
gift,"  intoxicating  liquara  as  a  heverage,  be« 


tween  the  26th  day  of  June,  1914,  and  the 
3l6t  day  of  December,  1914. 

The  information  was  filed  on  January  6th, 
1915,  and  during  a  term  of  the  district  court, 
the  preliminary  examination  being  had  on 
January  2d,  1915,  at  which  time  the  defend- 
ant was  bound  over  to  the  next  term  of  the 
district  court.  Prior  to  the  time  of  the  pres- 
ent trial  and  [34]  at  the  same  term  of  court, 
the  defendant  had  been  tried  on  and  acquit- 
ted of  the  charge  of  having  committed  the 
offense  of  unlawfully  selling  and  giving  away 
intoxicating  liquors.  It  also  appears  that 
in  the  case  at  bar,  very  much  the  same  evi- 
dence was  necessarily  introduced  as  in  the 
former  case,  especially  in  relation  to  alleged 
sales,  the  sales  being  sought  to  be  proved  in 
the  former  case  for  the  purpose  of  proving 
the  direct  charge  of  unlawfully  selling  in- 
toxicating liquors,  while  in  the  present  case 
they  were  introduced  as  tending  to  show  the 
unlawful  keeping  for  sale. 
.  The  first  point  on  which  defendant  relies 
for  a  reversal  of  the  judgment  is  that  the 
court  erred  in  refusing  to  set  aside  the  in- 
formation on  the  ground  that  the  complaint 
which  was  filed  on  the  preliminary  examina- 
tion was  based  merely  on  information  and 
belief.  The  complaint,  however,  does  not  ap- 
pear in  the  record  on  appeal,  nor  any  record 
of  any  ruling  of  the  court  on  the  motion, 
nor  does  counsel  make  any  argument  upon 
the  question  in  his  brief.  We  therefore  can- 
not consider  it. 

The  next  point  raised  is  that  the  court 
erred  in  refusing  to  grant  a  continuance  <^ 
the  case  upon  the  following  affidavit: 

State  of  North  Dakota,    | 
County  of  Williams.      ]  ®^* 

F.  L.  Gordon,  being  first  duly  sworn,  upon 
his  oath  says  that  he  is  the  defendant  above 
named,  that  he  had  a  preliminary  examina- 
tion in  the  above-entitled  action  on  January 
2,  1915,  and  was  bound  over  to  th^  next  term 
of  the  district  court  on  said  date.  That  he 
had  no  knowledge  or  information  that  he 
was  to  be  tried  on  the  charge  herein  stated  at 
this  term  of  court  until  so  informed  by  his 
attorney  on  January  6,  1915.  That  afiiant 
was  tried  for  the  same  or  a  similar  criminal 
offense  at  the  present  term  of  court  on- De- 
cember 16,  16,  1914,  and  that  at  said  trial 
about  twenty  of  the  present  jury  panel  were 
called  and  examined  as  to  their  qualification 
as  jurymen,  and  several  were  excused,  and 
twelve  of  the  present  panel  of  jurymen  tried 
the  issue,  and  that  afiiant  was  acquitted. 
That  there  are  two  newspapers  published  in 
Williston,  with  a  wide  circulation  in  the 
eounty  of  Williams  and  city  of  Williston, 
namely,  the  Graphic  and  the  Williston  Her- 
ald.   thsX  the  WiUiaton  Herald  purported  to 
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give  an  account  of  the  proceedings  and  some 
of  the  incidents  connected  therewith  in  its 
issue  on  December  17,  1914,  [35]  and  that  a 
copy  thereof  is  herewith  attached  and  marked 
Exhibit  "A."  That  the  Williston  Graphic  in 
its  issue  of  December  17,  1914,  purported  to 
give  an  account  of  said  trial,  and  that  the 
same  is  herewith  attached  and  marked  Ex- 
hibit "B/*  That  affiant  on  information  and 
belief  alleges  that  said  article  in  Exhibit  * 
"B"  was  copied  in  the  grand  Forks  Herald 
and  Bismarck  Tribune,  daily  papers,  each 
with  a  large  circulation  in  this  county,  and 
was  also  copied  in  the  daily  papers  in  the 
cities  of  St.  Paul  and  Minneapolis,  in  the 
state  of  Minnesota,  and  in  some  of  the  East- 
ern daily  papers.  That  said  report  is  untrue 
in  many  particulars,  and  has  a  tendency  to 
and  did  ridicule  this  defendant,  and  was 
published,  as  affiant  believes,  with  the  intent 
and  purpose  of  ridiculing  the  jury  and  coerc- 
ing said  jury  by  creating  a  public  sentiment 
against  the  jury  and  their  decision  in  the 
case  above  referred  to.  Affiant  further  aU 
leges  on  information  and  belief  that  a  cam- 
paign has  been  inaugurated  against  him  for 
the  purpose  of  influencing  public  sentiment 
against  him,  and  preventing  him  from  having 
a  fair  trial  at  the  present  term  of  this  court. 
That  it  is  generally  represented  in  Williston 
that  affiant  has  received  shipments  of  twenty- 
four  pints  of  whisky  every  day  since  the 
jury  acquitted  him,  and  that  he  has  sold 
a  large  amount  of  whisky,  and  has  offered 
to  sell  whisky  to  police  in  the  city  if  they 
came  along,  all  of  which  statements  or  ru- 
mors are  untrue.  Affiant  further  alleges  that 
he  is  a  man  of  limited  means,  that  his  finan- 
cial resources  were  exhausted  in  the  trial 
above  mentioned,  and  that  he  is  without 
money  or  means  to  employ  such  counsel  as  he 
desires  for  the  trial  at  this  term  of  court. 
That  he  verily  believes  that  it  would  be  so 
difficult  as  to  be  practically  impossible  to 
secure  a  jury  to  give  him  a  fair  and  im- 
partial trial  from  the  present  panel,  and  is 
informed  that  the  selection  of  a  jury  would 
entail  very  large  expense  to  this  county  and 
to  himself  for  per  diem  of  his  attorney  and 
witnesses.  Affiant  further  alleges  that  he 
has  been  using  intoxicating  liquors  to  excess 
for  a  long  time  last  past;  that  since  his 
formal  trial,  on  December  16th,  1914,  he  has 
been  making  an  effort  to  quit  using  intoxi- 
cating liquors,  and  has  placed  himself  under 
the  hands  of  a  physician  for  treatment.  That 
he  is  advised  by  his  physician  and  knows 
from  personal  knowledge  tliat  his  heart  ac- 
tion is  very  bad,  and  believes  that  he  is 
neither  in  a  physical  or  mental  condition  to 
undergo  the  worry  and  strain  of  a  trial  at 
this  term  of  the  court.  Affiant  further  al- 
leges and  believes  that  the  conditions  herein 
stated  will  not  exist  at  the  next  term  of 


this  court.  Affiant  further  alleges  that  the 
[36]  transcript  of  the  testimony  taken  at  the 
preliminary  examination  was  not  filed  in  tlxia 
court  or  accessible  to  the  affiant's  attorney 
until  after  the  filing  of  the  information  here- 
in and  the  arraignment  of  this  defendant. 
Joseph  Cleary  appeared  for  affiant  at  the 
trial  above  mentioned,  and  has  been  acting 
for  affiant  up  to  the  present  time.  That  said 
attorney  has  informed  the  affiant  that  he  is 
ill,  and  will  probably  not  be  in  a  physical  and 
mental  condition  to  take  change  of  tlie  afi- 
ant's  defense.  That  affiant  feels  that  he  can- 
not have  a  fair  and  impartial  trial  at  this 
term  of  court,  wherefore  affiant  prays  that 
the  trial  in  this  case  be  continued  until  the 
next  regular  term  of  this  court,  at  which 
time  he  believes  the  conditions  herein  stated 
will  not  exist,  and  will  give  him  time  to  earn 
money  to  pay  for  his  defense,  and  that  the 
reasons  why  he  cannot  have  a  fair  trial  at 
the  present  term  will  not  then  exist. 

(Signed)  F.  L.  Gordon. 
Subscribed  and  sworn  to  before  me  this  6th 
day  of  January,  1915. 

Joseph  Cleary, 
U.  S.  Commissioner, 

District  of  North  Dakota. 

The  two  exhibits  attached  to  the  foregoing 
affidavit  were  as  follows: 

• 

Exhibit  "A.** 

Juryman  is  arrested.  Bequest  for  release 
of  prisoner  gets  Spring  Brook  man  in  trouble. 
Few  Cases  in  District  Court — Gordon  Ac- 
quitted— Horse  Thief  Gets  Two  Years. 

On  a  charge  of  misconduct  as  a  juror,  O. 
R.  Printy,  of  Spring  Brook,  a  member  of  the 
jury  panel  drawn  for  the  December  term  of 
district  court,  was  arrested  by  Sheriff  Erick- 
son  Wednesday  on  a  warrant  issued  by  State's 
Attorney  Burdick.  After  a  hearing  before 
Justice  Fields,  Printy  asked  to  be  tried  in 
district  court,  and  was  therefore  bound  over. 
He  gave  a  bond  for  $300,  thereby  securing  his 
freedom  until  his  case  can  be  taken  up.  Ac- 
cording to  the  statement  of  the  state's  at- 
torney's office,  Printy*s  arrest  followed  his 
attempt  to  secure  the  dismissal  of  the  case 
against  one  of  his  friends  arrested  and  held 
on  a  charge  of  "bootlegging."  It  is  said  Printy 
approached  Mr.  Burdick,  asking  that  the  cul- 
prit be  released,  as  "it  wasn't  much  of  an 
offense  anyhow."  Printy  [87]  had  just  served 
on  the  jury  which  acquitted  F.  L.  Gordon  of 
the  charge  of  keeping  intoxicating  liquor  for 
sale  at  his  barber  shop  on  West  Broadway. 
Also  saw  Sheriff.  It  is  said  that  Printv  also 
made  the  same  request  of  Sheriff  Erickson 
for  the  release  of  his  friend  and  the  dismissal 
of  the  case,  and  that  thereupon  the  state's 
attorney  swore  out  the  warrant  for  his  arrest 
for  misconduct.     The  arrest  of  Printy  was 
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the  most  interesting  feature  of  the  present 
session  of  the  district  court,  which  opened 
Monday.  The  first  case  called  on  the  crimi- 
nal calendar  was  that  of  the  State  against 
F.  L.  Gordon,  Gordon  heing  charged  with 
keeping  intoxicants  for  sale.  The  trial  con- 
sumed all  day  Tuesday  and  Wednesday  morn- 
ing. After  the  charge  of  the  court  the  jury 
returned  a  verdict  of  "not  guilty,"  and  Judge 
Fisk  ordered  the  prisoner  released.  The  case 
of  the  State  against  Carl  Staatz,  charged 
with  selling  a  forged  instrument^  was  contin- 
ued upon  motion  by  Attorney  Craven  for  the 
defense.  Given  two  years.  Joe  Jerome, 
charged  with  grand  larceny,  for  stealing  a 
horse  belonging  to  James  C.  Hanson,  north 
of  Zahl,  last  April,  pleaded  guilty  to  the 
charge  Monday,  and  was  sentenced  to  two 
years  in  the  state  penitentiary  by  Judge  Fisk. 
In  the  case  of  Joseph  Deogitz,  charged  with 
assault,  the  complaining  witness  could  not 
be  located,  and  the  case  was  dismissed  by  the 
court.  Gallagher  and  Fredericks,  charged 
with  selling  liquor  without  a  license,  pleaded 
guilty  and  were  sentenced  to  ninety  days 
each  in  the  county  jail.  C.  J.  Ackey,  also 
arrested  on  a  charge  of  bootlegging,  pleaded 
guilty.  As  this  was  his  first  offense.  Judge 
Fisk  commuted  his  sentence  and  he  was  re- 
leased. 

Exhibit  "B." 

The  Jury  Turns  Gordon  Loose.  Prof.  Gor- 
don Trial  Ended  Yesterday  Morning — ^Verdict 
of  Not  Guilty. — The  Jury — Oscar  Swenson, 
W.  B.  Ezell,  N.  A.  Lazier,  Ed.  J.  Wright, 
John  Joyce,  W.  H.  Pingrey,  H.  M.  Anneson, 
0.  R.  Printy,  M.  A.  Anderson,  W.  H.  Denny, 
J.  C.  Brinley,  and  Alof  Netmanger. 

Tuesday  the  case  of  Prof.  F.  L.  Gordon, 
the  barber,  charged  with  keeping  intoxicating 
liquors  for  sale,  came  up  for  •  trial.  Three 
witnesses  were  called  by  the  state.  The  first 
witness,  the  Vohs  boy,  testified  that  he  had 
gone  into  the  shop  and  asked  for  a  bottle. 
Gordon  had  [38]  gone  out,  and,  after  being 
gone  a  short  time,  came  back  with  a  bottle, 
which  he  gave  him.  The  boy  said  he  laid  a 
dollar  down  on  the  case,  and  went  out.  He 
said  he  did  not  know  what  was  in  the  bottle. 
He  gave  it  to  a  friend  who  took  several  drinks 
out  of  it  Mr.  Sipe  testified  that  he  got  a 
bottle  there.  He  wasn't  sure  how  much,  but 
he  paid  something  for  it.  He  knew  what 
liquor  was,  he  said,  and  that  this  was  some 
kind  of  liquor.  He  said  he  drank  out  of  the 
bottle,  and  it  was  hot  stuff.  The  Great 
Korthem  Express  agent  testified  as  to  ship- 
ments of  liquor  shipped  in  and  billed  out 
to  Gordon.  He  said  his  records  showed  that 
Gordon  got  a  case  of  liquor  on  September  2d, 
44  pounds  of  liquor  on  September  11,  another 
package  of  16  pounds  in  September.    In  Janu- 


ary he  received  three  cases  of  liquor  and  one 
of  beer.  The  records  showed  the  following 
shipments  for  Gordon  last  year:  October  8 
package  liquor  221bs.;  October  23  package 
liquor  32  lbs.;  October  24  package  liquor  32 
lbs.;  October  30  a  case  of  beer;  November  5 
package  of  liquor  25  lbs.;  November  8  pack- 
age of  liquor  44  lbs.;  November  12  a  case  of 
beer;  November  17  a  case  of  beer;  November 
24  package  liquor  32  lbs. ;  December  20  pack- 
age liquor  24  lbs.;  December  29  package 
liquor  32  lbs. 

Prof.  Gordon  was  called  to  the  stand  and 
denied  having  sold  any  liquor.  He  said  he 
was  in  poor  health  last  year,  and  his  physi- 
cian (name  not  given)  told  him  that  he 
would  have  to  drink  liquor  for  his  health. 
He  testified  that  all  he  got  was  for  his  own 
use.  In  the  cross-examination  State's  Attor- 
ney Burdick  asked  him  about  his  health,  and 
asked  if  he  had  been  using  the  liquor  for  that 
purpose.  He  said,  "yes."  Asked  if  he  was 
benefited  by  it,  he  said,  "Sure,  look  how  nice 
and  fat  and  fine  I  am  feeling  now," — or  words 
to  that  effect.  Mr.  Burdick  called  his  at- 
tention to  the  shipments  received  last  Sep- 
tember 23  and  24,  and  said  he  must  have  been 
feeling  better  or  improving  rapidly  at  that 
time,  and  Gordon  said  he  was  feeling  fine 
then.  He  also  testified  that  he  was  always 
able  to  attend  to  business.  It  is  reported 
that  the  first  vote  of  the  jury  was  nine  to 
three  for  conviction.  As  we'  glance  over  the 
record  of  the  shipments  which  Gordon  was 
supposed  to  have  received,  we  marvel  at  his 
capacity,  for  he  said  he  used  it  all  himself. 
A  man  who  can  drink  all  this  for  his  "health's 
sake,"  and  still  attend  to  business  at  all  times, 
must  have  a  remarkable  balance  wheel.  The 
testimony  of  Mr.  Sipe  was  amusing.  His 
memory  seemed  to  be  something  [39]  he  for- 
got with.  He  didn't  remember  much  of  any- 
thing. In  fact  he  did  not  seem  to  be  very 
sure  whether  we  had  a  month  of  June  this 
year,  or  not.  There  has  been  comment  from 
time  to  time  as  to  the  cause  for  the  increased 
consumption  of  liquor  per  capita  in  this  conn- 
try  in  recent  years.  Several  years  ago  the 
consumption  was  4.07  gallons  per  capita^  but 
now  it  has  gone  up  to  22.79  gallons.  How- 
ever, the  cause  of  considerable  of  this  increase 
is  now  brought  to  light,  and  easily  under- 
stood when  one  glances  over  the  number  of 
gallons  which  Prof.  Gordon,  according  to  his 
own  testimony,  got  away  with  "all  by  him- 
self."   Some  Man! 

This  objection  needs  some  consideration, 
and  a  careful  examination  of  the  newspaper 
articles  should  be  made.  The  distinction  also 
should  be  borne  in  mind  between  a  motion 
for  a  continuance,  and  a  motion  for  a  change 
of  venue,  and  between  a  claim  that  the  jury 
or  panel  is  prejudiced  or  influenced,  and  a 
claim  that  public  opinion  has  been  so  excited 
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that  a  fair  trial  in  the  county  cannot  be  had. 
The  affidavit  alleges  in  Bubstance:  (1)  That 
the  defendant  had  no  knowledge  that  he  was 
to  be  tried  at  that  term;  (2)  that  he  was 
tried  for  the  same  or  a  similar  offense  at 
the  same  term  of  court,  and  at  the  first  trial 
about  twenty  of  the  panel  examined  on  the 
second  trial  were  examined  as  jurymen;  (3) 
that  certain  newspapers  published  in  the  city 
of  Williston  circulated  items  derogatory  to 
the  defendant,  thereby  creating  a  prejudice 
in  the  minds  of  the  public  and  likewise  in 
the  minds  of  the  jury;  (4)  that  the  defendant 
was  advised  by  his  physician  that  his  heart 
action  was  bad,  and  tiiat  he  was  not  in  a 
physical  or  mental  condition  to  undergo  the 
worry  and  strain  of  a  trial  at  the  present 
term  of  the  court. 

There  are  in  support  of  this  affidavit  none 
others.  The  statement  of  the  defendant  that 
he  had  been  advised  by  his  physician  that  he 
was  unwell  would  hardly  justify  a  continu- 
ance. There  is,  too,  in  the  affidavit,  no  real 
proof  of  public  excitement  or  prejudice.  All 
that  the  affidavit  states,  and  this  is  stated 
merely  on  information  and  belief,  is  that  the 
newspaper  articles  were  published,  and  that 
"a  campaign  has  been  inaugurated  of  thia 
kind  for  the  purpose  of  influencing  public 
sentiment  against  him,  and  preventing  him 
from  obtaining  a  fair  trial  at  the  present  term 
of  the  court;  that  it  is  generally  represented 
in  Williston  [40]  that  the  affiant  has  received 
shipments  of  twenty-four  pints  of  whisky 
every  day  since  the  jury  acquitted  him,  and 
that  he  has  sold  a  large  amount  of  whisky, 
and  has  offered  to  sell  whisky  to  the  police 
of  the  city  if  they  came  along,  all  of  which 
statements  or  rumors  are  untrue.  .  .  . 
That  said  report  is  untrue  in  many  particu- 
lars, and  has  a  tendency  to  and  did  ridicule 
this  defendant,  and  was  published,  as  affiant 
believes,  with  the  intent  and  purpose  of  ridi- 
culing the  jury  and  coercing  said  jury  by  cre- 
ating a  public  sentiment  against  the  jury  and 
their  decision  in  the  case  above  referred  to." 
It  is  further  alleged  that  the  two  papers, 
namely,  the  Williston  Herald  and  the  Willis- 
ton Graphic,  are  published  in  Williston,  with 
a  wide  circulation  in  the  county  of  Williams 
and  city  of  Williston.  There  is,  however,  no 
claim  or  proof  that  public  sentiment  was  in- 
fluenced throughout  the  county,  or  that  for 
that  reason  a  fair  trial  in  the  county  could 
not  be  had.  All  that  defendant,  indeed,  claims 
in  the  affidavit,  is  "that  he  verily  believes  that 
it  would  be  so  difficult  as  to  be  practically 
impossible  to  secure  a  jury  to  give  him  a 
fair  and  impartial  trial  from  the  present 
panel,  and  is  informed  that  the  selection  of 
a  jury  would  entail  very  large  expense  to 
this  county  and  to  himself  for  per  diem  of 
his  attorney  and  witnesses."  llie  affidavit, 
in  short,  does  not  allege  the  public  prejudice 


which  would  justify  a  change  of  venue,  bat 
is  merely  a  claim  that  the  particular  panel 
may  be  unfairly  influenced.  There  is  no  show- 
ing whatever  that  the  sentiment  throughout 
the  county  was  such ;  that  talesmen  could  not 
be  secured,  or  that  a  new  and  unbiased  panel 
could  not  be  obtained.  Section  10J87  of  the 
Compiled  Laws  of  1913  provides  that  "when 
a  criminal  action  is  called  for  trial,  or  at 
any  time  previous  thereto,  the  court  may,  up- 
on sufficient  cause  shown  by  either  party, 
direct  the  trial  to  be  postponed  to  another 
day  in  the  same  term  or  to  the  next  term. 
Any  cause  that  would  be  considered  a  good 
one  for  a  postponement  in  a  civil  action  ia 
sufficient  in  a  criminal  action,  whether  urged 
by  the  state  or  by  the  defendant."  Section 
10,756  of  the  Compiled  Laws  of  1913  pro- 
vides: "The  defendant  in  a  criminal  action 
prosecuted  by  information  or  indictment  in 
any  district  court  of  this  state  may  be  award- 
ed a  change  of  the  place  of  trial,  upon  his 
petition  on  oath,  or  upon  the  oath  of  some 
credible  person  setting  forth  that  he  hae 
reason  to  believe  and  does  believe,  and  the 
facts  upon  which  such  belief  is  based,  that 
he  cannot  receive  a  fair  and  impartial  trial 
in  the  [41]  county  or  judicial  subdivision 
where  said  action  is  pending,  upon  any  of 
the  following  grounds: 

"1.  That  the  prosecuting  witness,  or  state's 
attorney,  or  other  person  appointed  by  the 
court  to  prosecute,  or  any  person  or  corpora- 
tion promoting  said  prosecution,  has  an-  nn- 
due  influence  over  the  minds  of  the  people 
of  the  county  or  judicial  subdivision  where 
the  aetion  is  pending;  or, 

"2.  That  the  people  of  the  county  or  ju- 
dicial subdivision  are  so  prejudiced  against 
the  defendant  or  the  offense  of  which  he  is 
accused,  that  he  cannot  have  a  fair  and  im- 
partial trial ;  or, 

"3.  That  it  is  impossible  to  obtain  a  jury 
in  the  county  or  judicial  subdivision  that  has 
not  formed  an  opinion,  as  to  the  guilt  or 
innocence  of  the  defendant,  such  as  would 
disqualify  them  as  jurors;  or, 

^4.  That  any  other  cause  exists  in  the 
county  or  judicial  8ubdivisi<m,  where  the  ac- 
tion is  pending,  whereby  the  defendant  would 
probably  be  deprived  of  a  fair  and  impartial 
trial." 

There  is  certainly  no  showing  in  the  affi- 
davit which  would  entitle  the  defendant  to 
a  change  of  venue,  as  there  is  no  showing 
that  the  prejudice,  if  any,  exists  throughout 
the  county  or  judicial  subdivision. 

Even,  therefore,  if  the  application  be  treat- 
ed as  a  substitute  for  an  application  for  a 
change  of  venue,  there  was  no  error  conmiit- 
ted  in  refusing  to  entertain  it.  It  is  also  well 
established  by  the  weight  of  authority  that 
the  proper  motion  in  such  a  case  is  that  for 
a  change  of  venue,  and  not  for  a  continuance. 
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See  9  Gye.  87»  and  cases  cited;  9  Cyc.  189, 
and  cases  cited.  It  is,  too,  well  established 
that  in  order  to  justify  a  change  of  venue 
or  a  continuance  in  those  jurisdictions  where 
a  continuance  is  authorised,  the  excitement 
of  public  prejudice  "must  be  such  that  its 
natural  tendency  would  be  to  intimidate  or 
swerre  the  jury;  and  as  the  court  in  which 
the  cause  is  pending  can  much  better  deter- 
mine the  propriety  of  a  postponement  on  this 
ground  than  the  appellate  court,  it  requires 
a  very  strong  showing  to  induce  the  upper 
eourt  to  interfere."  9  Cyc.  189;  Walker  y. 
State,  136  Ind.  663,  36  N.  E.  356. 

As  we  have  before  intimated,  no  such  strong 
showing  is  made.  We  cannot  assume  preju> 
dice  or  fear  on  the  part  of  the  trial  judge 
himself,  as  his  rulings  throughout  the  trial 
and  his  instructions  to  the  jury  were  pre- 
eminently fair.  There  is,  too,  in  the  affidavit 
no  real  objection  of  [42]  public  excitement 
or  prejudice.  At  the  most,  the  claim  is  that 
there  was  an  attack  upon  the  jury,  and  the 
evil  consequences  of  this  attack  are  by  no 
means  apparent.  There  is  nothing  even  to 
indicate  an  attack  except  the  headline  that 
the  jury  "turned  Gordon  loose,"  and  the  names 
of  the  jurymen  on  the  former  trial,  some  of 
whom  served  on  the  seoond  trial.  The  arti* 
des,  it  is  true,  made  fun  of  the  contention 
of  the  defendant  that  he  himself  could  have 
consumed  all  of  the  liquor  which  was  receipt- 
ed  for  by  him  at  the  express  office.  It  per- 
haps, also,  misstates  the  quantity  of  the 
hquor.  In  making  fun  of  the  defendant,  how- 
ever, the  paper  did  nothing  more  than  coun- 
sel for  the  state  would  have  done  or  could 
have  done  in  arguing  the  case  to  the  jury,  and 
we  eannot  very  well  say  that  newspaper  arti- 
cles which  were  published  on  December  the 
17th  were  in  the  minds  of  the  jury,  even  if 
they  had  been  read,  when  they  tried  the  case 
and  returned  the  verdict  after  the  Christmas 
holidays  and  on  January  22d;  that  is  to  say, 
over  a  month  afterwards.  There  is,  too,  in 
the  record,  no  evidence  that  any  of  the  jury- 
men read  or  saw  the  articles.  There  is  no 
record  whatever  of  the  examination  of  such 
jurymen,  or  of  the  answers  they  gave  to  the 
questions  propounded  them,  and  we  must 
assume,  therefore,  that  they  properly  quali- 
fied. So  far,  too,  as  the  misstatements  are 
concerned,  if  misstatements  there  were,  al- 
though we  depreciate  exceedingly  the  publica- 
tion of  newspaper  articles  during  the  term 
of  court  which  in  any  way  reflect  upon  any 
of  the  litigants  at  such  term,  we  can  hardly 
say  that  prejudice  is  shown,  or  believe  that 
we  would  be  justified  in  overruling  the  dis- 
cretion of  the  trial  judge  in  the  matter. 
"Newspaper  reports  [indeed]  are  ordinarily 
regarded  as  too  unreliable  to  influence  a  fair* 
minded  man  when  called  upon  to  pass  upon 
the  merits  of  a  case  in  the  light  of  evidence 


given  under  oath ;  and  it  is  now  a  well-settled 
rule  that  a  juror,  although  be  may  have 
formed  an  opinion  from  reading  such  reports, 
is  competent  if  he  states  that  he  is  without 
prejudice,  and  can  try  the  case  impartially 
according  to  the  evidence,  and  the  court  is 
satisfied  that  he  will  do  so"    24  Cyc.  298. 

We  are  not  unmindful  of  the  cases  cited  in 
the  note  in  46  L.BJ^.(N.S.)  741,  744,  and  of 
the  caies  of  Meyer  ▼.  Cadwalader,  49  Fed. 
32,  and  Morse  v.  Montana  Ore-Purchasing 
Co.  105  Fed.  337.  The  articles  in  the  major- 
ity of  these  cases,  however,  were  published 
during  the  particular  trial,  while  in  the  case 
of  Meyer  v.  Cadwalader,  one  of  [43]  the 
parties  litigant  seems  to  have  been  directly 
responsible  for  them.  They  were,  in  fact,  in- 
terviews had  with  him,  and  which  served  as 
testimony  which  was  not  under  oath,  and 
given  out  of  court.  So,  too,  as  we  have  be- 
fore said,  these  matters  are  largely  within 
the  discretion  of  the  trial  judge,  and  his 
determination  will  not  be  reversed  except  up- 
on a  clear  proof  of  abuse  of  that  discretion. 
See  note  in  46  L.R.A.(N.S.)  745.  It  is  also 
quite  generally  held  that  a  case  will  not  be 
reversed  on  such  grounds,  and  even  where  the 
jury  reads  an  article  pending  the  proceedings, 
where  "it  affirmatively  appears  from  the  evi- 
dence in  the  case  that  the  jury  could  not  have 
returned,  honestly  or  intelligently,  any  other 
verdict  than  the  one  that  it  did  return."  See 
State  ▼.  Williams,  96  Minn.  351,  105  N.  W. 
266;  Bums  v.  State,  145  Wis.  373,  140  Am. 
St.  Bep.  1081, 128  K  W.  987;  Com.  v.  Chaun- 
cey,  2  Ashm.  (Pa.)  90;  note  in  46  L.R.A. 
(N.S.)  747.  We  are  satisfied  that  in  the  case 
at  bar  no  other  verdict  than  that  which  was 
rendered  could  have  been  honestly  returned. 

Anyway,  even  after  the  motion  for  a  con- 
tinuance had  been  denied,  the  defendant  had 
the  opportunity  to  challenge  the  panel  and 
to  show  prejudice  of  the  jurymen  on  the  voir 
dire  examination;  and,  there  being  no  show- 
ing that  an  impartial  panel  or  impartial  tales- 
men could  not  have  been  obtained,  or  in  fact 
that  any  of  the  jurymen  were  in  fact  dis- 
qualified, we  must  hold  that  the  defendant 
had  abundant  opportunity  to  protect  his 
rights;  that  there  was  no  showing  of  preju- 
dice; and  that  the  trial  judge  did  not  abuse 
his  discretion  in  overruling  the  motion. 

The  next  point  raised  is  alleged  error  in 
allowing  different  witnesses  to  testify  as  to 
having  purchased  whisky  from  the  defendant, 
the  objection  being  made  that  such  evidence 
was  incompetent,  irrelevant,  and  immaterial, 
not  within  the  issues,  no  foundation  laid,  and 
an  attempt  to  prove  a  collateral  offense.  The 
collateral  offense,  of  course,  hinted  at,  was 
selling  liquor  in  violation  of  law.  It  is  well 
established,  however,  as  was  correctly  charged 
by  the  court,  that  "such  evidence  is  admis- 
sible as  a  circumstance  tending  to  prove  the 
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crime  charged;  that  is,  that  the  defeodant 
kept  for  sale  intoxicating  liquors  as  a  bev- 
erage." 

It  is  next  urged  that  the  court  erred  in  al- 
lowing in  evidence  the  delivery  book  of  the 
express  company,  in  which  various  consign- 
ments of  liquor  were  receipted  for  by  the 
defendant,  and  in  spite  of  the  fact  that  the 
original  bills  of  lading  or  shipping  bills  were 
not  introduced.  This  [44]  evidence  was  per- 
fectly competent.  It  was  certainly  evidence 
of  the  fact  that  the  defendant  received  liquor 
at  the  express  office,  and  it  is  immaterial  how 
or  by  what  means  the  liquor  reached  that 
office.  It  was  evidence  of  receipt  and  delivery, 
even  if  not  evidence  of  the  order  for  or  pur- 
chase thereof,  and  of  the  transmission.  It 
is  next  objected  that  the  express  agent  did 
not  sufficiently  identify  the  signature  of  the 
defendant.  There  is,  however,  no  merit  in 
this. 

The  witness  testified  that  he  thought  he 
knew  the  signature  of  the  defendant,  that 
to  the  best  of  his  knowledge  and  belief  it  was 
his  signature,  and  in  addition  to  this  the 
defendant  himself  afterwards  admitted  that 
a  number  of  the  signatures  were  his,  and  in 
no  case  positively  denied  the  genuineness  of 
any  of  them.  The  general  question  in  fact 
was  asked  him,  ''Have  you  any  reason  to  be- 
lieve, Mr.  Gordon,  that  any  of  those  signa* 
tures  there  appearing  as  F.  L.  Gordon  re- 
ceipting for  those  shipments  are  not  your 
signature?"  And  the  witness  answered,  ''No, 
I  haven't.  I  want  the  jury  to  understand 
that  I  used  this  liquor  for  my  own  use  and 
the  use  of  my  family.  Perhaps  I  have  got  a 
little  left  down  there.  I  don't  know  how 
much." 

And  again: 

Q.  November  3d,  11,  13,  and  20,  Box* 
Liquor,  44  pounds.  Do  you  want  them  to 
understand  you  used  all  of  this  for  your  own 
use? 

A.  Is  my  signature  behind  all  of  these? 

Q.  I  think  so.  What  is  contained  in  those 
boxes  of  liquor,  44  pounds,  that  you  receipted 
for? 

A.  I  don't  know.  That  is  the  box  of  bottles, 
24  pints  a  case,  in  this  shipment.  I  under* 
stand  now  that  I  am  charged  with  the  offense 
covering  a  different  period  of  time  than  that 
in  which  I  was  found  not  guilty. 

And  again: 

Q.  Showing  you  the  express  records  from 
July  0th,  I  will  ask  you  if  that  is  your  signa^ 
ture  which  appears  as  receipting  for  a  box 
of  liquor,  44  pounds,  on  the  9th  day  of  July? 

A.  Don't  look  like  my  F. 

Q.  I  will  ask  you  to  sign  your  name  F.  Jm 
Gordon  on  that  slip  of  paper. 

(Witness  complies.) 

[45]  Q.  I  will  show  you  your  signature, 
F.   L.  Gordon,  receipting  for   two  boxes  of 


liquor  on  the  28  of  July,  and  ask  you  if  that 
is  your  signature. 

A.  It  looks  corrects 

Counsel  for  state  would  offer  in  evidence 
Exhibit  "A"  as  a  sample  of  defendant's  hand- 
writing of  his  name,  F.  L.  Gordon. 

Counsel  for  defendant:  Defendant  objects 
to  introduction  of  the  exhibit  as  incompetent, 
no  proper  method  of  proving  his  signatare, 
not  made  at  the  time  or  prior  to  the  Ume  of 
the  alleged  signature. 

The  Court:     Overruled. 

We  thus  see  that  the  jury  had  ample  means 
of  comparing  the  signatures.  Objection,  it  is 
true,  was  made  to  the  introduction  of  the 
exhibit.  No  objection,  however,  was  made  to 
signing  the  exhibit  on  the  ground  of  self-in- 
crimination or  any  other  ground.  The  objec- 
tion merely  was  that  it  was  no  proper  metikod 
of  proving  his  signature,  not  made  at  the 
time  or  prior  to  the  time  of  the  alleged  signa- 
ture. The  insufficiency  of  this  objection  must 
be  apparent  to  all.  Cochrane  v.  National  Ele- 
vator Co.  20  N.  D.  169,  127  N.  W.  726;  Gam- 
brill  V.  Schooley,  95  Md.  260,  63  L.B.A.  428, 
62  Atl.  600. 

Much  stress  is  also  laid  upon  the  proposi- 
tion that  the  liquor  was  not  actually  kept 
for  sale  in  the  barber  shop.  The  majority 
of  the  witnesses,  it  is  true,  testified  that  all 
they  did  was  to  nod  at  the  defendant.  That 
he  usually  went  out,  that  they  remained  in 
the  barber  shop  for  some  time,  and  then  went 
into  the  back  room  and  found  a  bottle  on  the 
bed;  that  they  then  dropped  a  dollar  on  the 
bed,  took  the  bottle,  and  left.  From  this 
it  is  argued,  and  the  defendant  himself  testi- 
fied, that  on  several  occasions  at  least,  and 
tiie  only  occasions  on  which  he  admits  having 
the  liquor  to  outsiders,  he  went  out  and  pur- 
chased the  liquor  elsewhere  as  agent  of  his 
eustomer.  There  is,  however,  no  proof  that 
the  money  was  given  to  him  in  the  first  in- 
stance with  which  to  boy  the  liquor,  -or  that 
any  specific  instructions  were  given  to  him. 
All  there  w&s  was  a  nod  or  intimation  of 
the  customer  that  he  was  thirsty,  or  a  ques- 
tion as  to  whether  something  could  not  be 
obtained.  There  is  proof,  too,  that  on  one 
occasion  the  liquor  was  taken  from  a  cap* 
board.  The  defendant  himself  admits  that 
he  was  in  the  habit  of  bringing  liquor  down 
to  the  shop,  but  for  his  own  consumption, 
and  keeping  it  under  the  bed.  The  defendant 
also  contends  that  the  liquor,  if  kept  any- 
where, was  at  his  house,  and  concedes  that 
a  large  quantity  was  [46]  kept  at  the  house. 
The  allegation  of  the  information,  however, 
is  not  specific  as  to  the  premises  on  which 
the  liquor  was  kept.  No  objection  was  made 
to  it  on  the  ground  of  indefiniteness,  and  it 
seems  to  us  to  be  immaterial  whether  the  main 
supply  was  kept  in  the  shop  or  in  the  house, 
as  the  delivery  was  certainly-  made  from  the 
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Aop  where  a  temporary  keeping  must  at  any 
rate  have  been  involved.  The  proof  is  clear 
that  the  defendant  received  large  quantities 
of  liquor.  It  is  uncontroverted  to  our  minds 
that  between  the  4th  day  of  July  and  the 
30th  day  of  November  he  received  seven  cases 
of  beer,  one  keg  of  beer,  and  one  hundred  and 
ninety-two  pints  of  whisky,  and  that  between 
Xovember  3d  and  November  20th,  two  cases 
of  beer  and  thirty-eight  pints  of  whisky  were 
delivered  to  him.  This,  in  itself,  is  evidence 
of  keeping  for  unlawful  purposes.  Klepfer 
V.  State,  121  Ind.  491,  23  N.  E.  287;  State  v. 
Dahlquist,  17  N.  D.  40,  116  N.  W.  81 ;  State 
T.  Reilly,  22  N.  D.  353,  133  N.  W.  914. 

Nor  is  there  any  merit  in  the  objection  that 
the  agent  of  the  express  company  was  allowed 
to  explain  the  meanings  of  the  abbreviations 
on  his  receipt  book,  such  as  "Liq.,"  which  he 
explained  stood  for  liquor,  and  "Bx.,"  which 
he  explained  as  standing  for  box,  and  "Cs.," 
which  he  explained  to  be  an  abbreviation  for 
cases.  Such  evidence  is  not  only  admissible 
(State  V.  McKone,  31  N.  D.  547,  154  N.  W. 
256),  but  these  abbreviations  are  so  common- 
ly used  that  the  court  may  take  judicial 
notice  of  their  meaning.  They  are  as  com- 
monly used,  indeed,  as  the  terms  "O.  K."  and 
**E.  k  0.  E."  which  are  everywhere  l&own 
and  recognized. 

The  judgment  of  the  District  Court  is  af« 
firmed. 


KOTE. 

Prei«dleUil  Newspaper  PulilieatloH  as 
Gr«iuid  for  Oontiniiaiiee  of  Criminal 
Case. 

General  Rule, 

Although  the  authorities  are  not  numerous, 
the  few  cases  in  which  the  question  has  arisen 
are  in  accord  in  holding  that  newspaper  pub- 
lications tending  to  excite  popular  prejudice 
against  the  accused  are  not  usually  consid- 
ered as  a  sufficient  reason  for  granting  an  ap- 
plication for  continuance  of  a  criminal  case. 
Wright  V.  State,  18  Ga.  383 ;  Poole  v.  State,  18 
Ga.  567 ;  Mitchell  v.  State,  41  Oa.  527 ;  State 
V.  Ford,  37  La.  Ann.  443;  Com.  v.  Carson,  1 
Wheel.  Grim.  488;  State  v.  Norris,  2  N.  C. 
429,  1  Am.  Dec.  564.  And  see  the  reported 
case.  See  also  Rex  v.  Jolliffe,  4  T.  R.  (Eng.) 
285;  State  ▼.  Rohn,  140  la.  640,  119  N.  W. 
88.  As  was  said  in  State  v.  Norris,  2  N.  C. 
429,  1  Am.  Dec.  664:  "People  in  this  coun- 
try do  not  take  for  truth,  everything  that  is 
published  in  a  newspaper.  The  jury  well 
know  that  they  are  to  be  governed  only  by 
the  evidence  and  the  law.'* 

The  rule  was  laid  down  as  follows  in  Mit- 
chell v.  State,  41  Ga.  527:  "Our  jury  system 
is  peculiarly  free  from  the  apprehension  of 
Ann.  Cas.  1918A — 29. 


unjust  prejudice  or  passion  controlling  the 
judgment  of  juries  impaneled.  The  statu- 
tory questions,  as  well  as  general  principles 
of  law,  prohibit  any  inimical  influence  to  the 
party  accused  passing  the  searchingf  review 
of  the  court;  opinions  entertained  or  ex- 
pressed, as  well  as  bias  or  prejudice,  are 
scrutinized,  and  we  do  not  see  that  excite- 
ment, outside  the  courthouse,  can  well  reach 
'the  counsels  of  those  intrusted  to  try  the 
case.  It  is  true  that  crimes  which  shock 
and  startle  the  peace  of  society  may  invoke, 
in  every  community,  an  upheaval  of  popular 
indignation.  It  is  natural  they  should.  But 
with  the  precautions  the  law  has  made  in 
selecting  jurors,  we  cannot  hold  that  prison- 
ers shall  be  entitled,  from  the  very  enormity 
of  their  acts,  to  wait  a  change  of  public  senti- 
ment before  they  are  held  to  answer." 

In  State  v.  Ford,  37  La.  Ann.  443,  it  ap- 
peared that  the  defendants,  who  were  on  trial 
for  a  capital  crime,  had  applied  for  a  con- 
tinuance of  the  case  on  the  ground  of  the 
state  of  public  excitement  against  the  ac- 
cused, inflamed  by  newspaper  reports  an<^ 
articles.  A  continuance  was  denied  by  the 
trial  judge.  The  appellate  court  said:  "On 
the  subject  of  public  excitement  as  affecting 
the  continuance  of  criminal  trials,  the  author- 
ities are  in  accord  that  the  public  excite- 
ment must  be  of  a  nature  to  intimidate  or 
swerve  the  jury.  We  have  given  due  con- 
sideration to  the  numerous  newspaper  arti- 
cles which  have  come  up  with  the  record. 
They  are  of  the  usual  temper  when  the  press 
deals  with  a  crime  enormous  in  character  and 
shocking  in  its  effects  upon  society.  Some 
of  the  articles  venture  upon  an  analysis  of 
the  testimony  given  at  the  first  trial  and 
argue  in  favor  of  the  guilt  of  these  defend* 
ants.  While  we  do  not  propose  to  approve 
of  the  disposition  of  certain  newspaper  writ- 
ers to  attempt  to  forstall  public  opinion  on 
the  merits  of  litigation  pending  on  trial  be- 
fore the  courts  of  the  country,  even  in  mat- 
ters on  trial  before  this  tribunal,  we  believe 
that  the  public  understands,  as  we  do,  that 
the  views  thus  published  are  after  all  but 
the  opinions  of  one  man,  and  that  in  many 
cases  they  carry  no  more  weight  than  the 
utterances  of  other  individuals  expressed  in 
private  in  their  social  circles.  Hence,  very 
respectable  authorities  on  criminal  law  have 
laid  down  the  rule  that  the  publication  of 
ordinary  newspaper  paragraphs  on  the  sub- 
ject of  a  trial  is  not  enough  to  justify  a  con- 
tinuance of  the  cause.  Wharton  Crim.  Plead- 
ing and  Practice,  sec.  698.  It  is  not  even 
intimated  in  the  defendants'  application  that 
any  undue  influence  had  been  brought  to  bear 
on  the  minds  of  the  persons  drawn  to  serve 
as  jurors  in  the  case;  and  it  is  settled  by 
authority  that  a  state  of  public  excitement 
against  the  accused  is  not  a  good  ground  for 
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a  continuance.  7  Watts  &  S.  (Pa.)  p.  422. 
In  matters  of  continuance  of  causes  great 
discretion  is  always  vested  in  the  trial  judge, 
and  his  rulings  thereon  are  not  disturbed 
except  in  cases  of  glaring  injustice.  We  feel 
compelled  to  uphold  him  in  his  conclusions 
on  the  present  application.'' 

Application  of  Rule. 

In  Wright  v.  State,  18  Ga.  383,  the  defend- 
ant was  indicted  in  June  for  a  crime  com- 
mitted in  February  and  when  put  on  trial 
in  January  following  moved  for  a  continu- 
ance, not  so  much  on  account  of  the  excite- 
ment resulting  from  the  offense  with  which 
he  was  charged  but  because  of  the  newspaper 
agitation  of  the  subject,,  occasioned  by  his 
subsequent  escape  and  recapture.  In  denying 
the  motion  it  was  said:  "While  we  readily 
concede  that  this  is  a  very  natural  step  on 
his  part,  we  apprehend  it  would  be  a  most 
dangerous  doctrine  to  establish,  that  a  party 
should  invoke  his  own  misconduct  and  the 
consequences  necessarily  resulting  therefrom, 
as  a  reason  for  the  indulgence  which  he  seeks. 
Popular  excitement  has  never  been  made  the 
ground  for  a  continuance,  except  at  the  first 
term;  and  that,  too,  when  the  crime  had  been 
but  recently  perpetrated.  Here,  there  would 
have  been  a  sufficient  cooling  time  between 
February,  1854,  and  January  of  the  next  year, 
eleven  months ;  and  all  that  transpired  within 
that  interval,  being  the  legitimate  fruits  of 
the  defendant's  own  doings,  it  cannot  be 
sanctioned  by  the  court  as  a  proper  excuse 
for  postponing  the  trial." 

In  Pool  V.  State,  18  Ga.  567,  where  the 
defendant  was  tried  for  larceny,  the  offense 
haying  been  committed  in  October  and  the 
trial  held  in  March  following,  it  was  held  that 
there  was  sufficient  time  for  the  public  excite- 
ment to  have  cooled;  the  court  saying:  "We 
take  occasion  to  say,  that  this  ground,  itself, 
namely,  public  excitement,  has  been  greatly 
perverted.  It  was  intended  to  apply  to  those 
higher  crimes  which  always  agitate  the  pub- 
lic mind  to  a  great  degree,  and  when  man 
must  be  allowed  a  certain  interval  to  pause 
and  think,  and  throw  off  the  overwhelming 
influence  pervading  the  whole  community,  and 
swaying  it  as  the  forest  is  bent  before  the 
hurricane.  But  here  is  an  attempt  to  apply 
the  case  of  Aaron  Burr  or  Dr.  Webster  to  a 
simple  larceny." 

To  the  same  effect  see  Revel  y.  State,  26 
Ga.  275,  wherein  the  fact  that  the  offense  was 
committed  five  months  before  the  prisoner 
was  put  upon  his  trial,  was  held  sufficient  to 
show  that  the  mind  of  the  community  had 
become  tranquilizcd,  so  that  a  continuance 
was  properly  denied. 

In  State  v.  Hawkins,  18  Ore.  476,  23  Pac. 
475,    it   was    held    that    if   the    publication 


of  newspaper  articles  was  of  so  serious  sad 
inflammatory  a  character  as  to  preclude  & 
fair  and  impartial  trial  in  the  county,  the 
proper  motion  was  not  for  a  continuance  or 
a  postponement,  but  for  a  change  of  the  place 
of  trial. 

So  it  was  said  in  Cox  v.  State,  64  Ga.  403, 
37  Am.  Rep.  76:  "With  regard  to  public  ex- 
citement and  prejudice,  we  see  nothing  to 
take  this  case  out  of  the  general  rule  long 
since  laid  down  here  authoritatively,  to  the 
effect  that  these  have  ceased  to  be  cause  for 
a  continuance.  ...  It  seems  quite  imma- 
terial that  the  means  of  stirring  up  the  ex- 
citement and  prejudice  were  inflammatory 
newspaper  articles.  Why  should  the  condi- 
tion of  the  popular  mind  be  treated  as  more 
dangerous  to  the  accused  when  wrought  up 
against  him  by  the  press,  than  when  inflamed 
to  an  equal  degree  by  any  other  agency?  la 
the  press,  as  such,  to  be  recognized  as  a  power 
which  can  retard  the  trial  of  persons  accused 
of  crime?  Newspapers  are  free  to  publish 
what  they  please,  so  that  they  keep  clear  of 
the  law  of  libel,  and  if  they  succeed  in  im- 
pressing the  public  mind  unduly  against  an 
alleged  criminal,  are  the  courts  to  wait  for 
the  storm  they  have  raised  to  subside,  though 
the  presiding  judge  should  be  convinced  that 
there  is  no  real  obstacle  to  obtaining  an  im- 
partial jury  and  having  a  fair  trial?  Surely 
it  is  unsound  to  make  any  distinction  as 
matter  of  law,  between  excitement  produced 
by  the  newspapers  and  that  produced  by 
other  means.  In  a  county  of  forty  thousand 
inhabitants,  it  is  in  a  high  degree  improbable 
that  an  impartial  jury  cannot  be  had,  mie 
month  and  a  half  after  a  hondcide  has  heen 
committed,  to  try  the  perpetrator.  And  were 
a  contingency  of  the  kind  to  occur,  the  ap- 
propriate remedy  for  it  would  not  be  an  ordi- 
nary continuance  until  the  next  term  of  the 
court,  but  a  change  of  venue  to  another 
county." 

So  in  Lovett  v.  State,  60  Ga.  257,  wherein 
an  application  for  continuance  was  denied, 
the  court  said:  "Popular  excitement,  as  a 
ground  for  postponing  trial,  is  generally  not 
to  be  regarded.  The  statutory  provisions  for 
securing  an  impartial  jury  are  very  ample^ 
and  prove,  for  the  most  part,  very  effectual. 
If  such  a  jury  cannot  be  had  in  the  county, 
the  venue  may  be  changed.''  See  to  the  same 
effect  Woolfolk  v.  State,  85  Ga.  69,  US.  E. 
814;  Beavers  v.  State,  58  Ind.  530;  Baw  v. 
State,  33  Tex.  Crim.  24,  24  S.  W.  293.  And 
see  the  reported  case. 

In  Jim  (a  slave)  v.  State,  15  Ga.  535,  the 
court  in  denying  an  application  for  a  con- 
tinuance because  of  a  strong  public  feeling 
against  the  defendant  said:  "The  first  point 
presented  for  our  consideration,  arises  out  of 
the  motion  to  continue,  because  of  the  excite- 
ment  and    prejudice,    in    the   public    mind,. 


W.  6.  WARD  I^MBBfi  CO.  ▼. 

f  17  Pa, 

against  the  prisoner.  The  erime  was  charged 
to  have  been  committed  in  January,  1864, 
and  the  case  came  on  for  trial  at  the  July* 
term  ensuing,  of  the  superior  court  in  Lee 
county.  The  prisoner  had  been  oonflned  in 
jail,  and  had  not  had  the  assistance  of  any- 
one, in  preparing  himself  for  trial;  and  as 
Mb  master  had  failed  to  give  him  any  as- 
sistanoe  for  this  purpose,  it  was  insisted, 
that  whatever  mi^t  be  the  strength  of  his 
case,  it  was  very  hazardous  for  him  to  go  to 
trial,  whilst  the  public  feeling  was  so  strong- 
ly against  him.  These  circumstances  pre- 
sented strong  claims  to  the  favorable  consid- 
eration of  the  court;  and  they  would, 
midoubtedly,  have  entitled  the  prisoner  to  a 
continuance,  if  that  continuance  oould  have 
profited  him  anything.  But  neither  the  state* 
ments  of  counsel,  nor  the  affidavits  which 
were  furnished,  show  that  any  material  testi* 
mony  could  have  been  procured,  which  was 
not  before  the  jury,  or  that  a  different  ease 
could,  in  an3rwi8e,  have  been  made  out  for 
him,  if  the  cause  had  continued,  or  if  he  had 
had  the  advice  of  counsel  before  the  session 
of  the  court.  It  is,  indeed,  impossible  for  us 
to  see,  from  the  record,  how  any  evidence 
could  have  shown  the  killing  to  have  been 
different  from  what  the  prisoner,  in  his  eon- 
fesaions,  stated  it.  And  putting  tho  most 
favorable  construction  upon  the  testimony, 
thus  voluntarily  furnished  by  him,  the  act 
eommitted  was  murder.  The  only  other  testi- 
mony, which  it  was  pretended  in  the  argu* 
meat,  might  have  been  procured,  was  the 
poaaiMe  statements  of  a  witness,  in  coafliot 
with  the  evidence  of  the  woman,  Silla,  as  to 
previous  threats.  But  it  is  our  opinion, 
tiiat  if  this  latter  evidence  be  put  out  of  the 
question,  still,  enough  appeari^  from  the  pris^ 
oner's  admissions,  and  other  unoontvadicted 
evidence,  to  prove  him  guilty  of  murder. 
...  In  view  of  such  facts,  which  the  cir- 
cumstances showed  could  not  be  materially 
varied,  a  continuance,  of  course,  would  have 
been  fruitless."  In  the  foregoing  case  the 
question  whether  the  public  feeling  was  caused 
by  newqiaper  publications  was  not  directly 
stated. 
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Sales    «-    Rescission    "by    Seller    —    As 
against  Transferee. 

A  seller  may,  on  discovery  that  the  contract 
was  procured  from  him  by  fraud,  rescind  not 
only  as  against  the  original  buyer  but  as 
against  a  transferee  who  is  not  a  bona  fide 
purchaser  foi  value. 

Confliot    of    Iiaws    —    Constraotion    of 
Contract  of  Sale. 

Where  a  letter  offering  to  buy  lumber  was 
received  by  the  seller  at  its  place  of  business 
in  Ohio  where  the  letter  of  acceptance  was 
mailed  and  from  which  the  lumber  was 
shipped  to  points  outside  Ohio,  the  contract  is 
an  Ohio  contract,  the  construction  of  which 
is  controlled  by  the  laws  of  that  state. 

Bona  Fide  Purchasers  —  Consideration 
—  Pre-ezistine  Debt* 

Where  lumber  sold  by  plaintiff  to  a  fraud- 
ulent buyer  is  resold  to  defendant  in  consid- 
eration of  the  cancellation  of  a  pre-existing 
debt,  such  consideration  does  not,  under  the 
law  of  Ohio,  constitute  defendant  a  bona  fide 
purchaser  for  value. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court;  Obladt, 
Judge. 

Action  by  W.  G.  Ward  Lumber  Company, 
plaintiff,  against  American  Lumber  and  Man- 
ufacturing Company,  defendant.  Judgment 
for  plaintiff  in  Court  of  Common  Pleas,  Alle- 
gheny County.  Judgment  affirmed  by  Su- 
perior Court.    Defendant  appeals.    AFFiBMEa>. 

Opinion  of  Sttpbems  Coubt. 

[267]  Obladt,  J. — While  some  of  the  as- 
signments of  error  present  questions  that  are 
not  entirely  free  from  doubt,  we  are  not  pre- 
pared to  say  that  there  is  any  error  suggest- 
ed that  would  justify  a  reversal  of  the  judg- 
ment. 

[268]  In  the  opinion  filed  by  the  learned 
trial  judge,  Ford,  J.,  refusing  to  grant  a  new 
trial  and  to  enter  judgment  n.  o.  v.,  the  ques- 
tions involved  in  this  appeal  are  fully  re- 
viewed and  rightly  decided.-  The  disputed 
facts  in  the  case  were  clearly  and  adequately 
submitted  to  the  jury  and  the  verdict  was 
warranted  by  the  evidence  adduced  in  the 
trial. 

The  judgment  is  afllrmed. 
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Opinion  of  Tbxal  Judgk. 

FoBD,  J. — This  18  an  action  for  damages 
for  the  alleged  taking  and  appropriating  of 
certain  lumber  claimed  to  be  the  property 
of  the  plaintiff.  Tlie  verdict  of  the  jury  was 
for  the  plaintiff  and  the  defendant  moves  the 
court  for  judgment  non  obstante  yeredicto  and 
a  new  trial. 

The  material  facts  are  substantially  as  fol- 
lows: By  writing  dated  July  13,  1908,  the 
W.  E,  McMillan  Company,  incorporated  un- 
der the  laws  of  the  State  of  Pennsylvania 
with  offices  and  place  of  business  in  the  City 
of  Pittsburgh,  ordered  certain  lumber  from 
the  W.  G.  Ward  Lumber  Company,  incorporat- 
ed under  the  laws  of  the  State  of  Ohio  with 
offices  and  place  of  business  at  Ironton  in  that 
state.  The  order  specified  the  quantity,  grade 
and  price  of  the  lumber,  and  directed  that 
it  be  shipped  to  the  American  Lumber  and 
Manufacturing  Company,  f.  o.  b.  Montreal, 
Quebec.  The  order  was  accepted  and  on  July 
16  the  plaintiff  delivered  the  lumber  to  the 
railroad  company  for  shipment. 

On  July  24,  by  proceedings  had  in  the 
Court  of  Common  Pleas  of  Allegheny  County, 
the  McMillan  Company  was  declared  insolvent 
and  E.  M.  Gailey  appointed  receiver. 

Prior  to  July  13,  1908,  the  defendant,  a 
corporation,  incorporated  under  the  laws  of 
the  State  of  Pennsylvania  with  its  offices  in 
the  City  of  Pittsburgh,  had  transacted  busi- 
ness with  the  McMillan  Company.  The  busi- 
ness conducted  between  them  consisted  in 
part,  perhaps  [269]  wholly,  in  exchanging 
lumber.  In  the  previous  May  an  exchange 
was  effected,  whereby  the  defendant  furnished 
the  McMillan  Company  a  car  of  cypress  and 
the  McMillan  Company  agreed  to  furnish  the 
defendant  a  car  of  poplar.  On  July  16,  W. 
E.  McMillan,  president  of  the  McMillan  Com- 
pany, visited  the  office  of  the  defendant,  in 
the  City  of  Pittsburgh,  and  to  a  representa- 
tive of  the  defendant  stated  that  the  car  of 
popular  agreed  to  be  furnished  by  the  Mc- 
Millan Company  had  been  lost  or  diverted, 
and  in  lieu  thereof  Mr.  McMillan  gave  the  de- 
fendant the  bill  of  lading  for  the  lumber 
purchased  from  the  plaintiff. 

On  July  31,  1908,  the  car  of  lumber  shipped 
by  the  plaintiff  was  delivered  by  the  Canadian 
Pacific  Kailroad  Company  to  the  McLennan 
Lumber  Company  at  Montreal,  Quebec,  on  the 
order  of  the  defendant. 

The  statement  filed  by  the  plaintiff  alleges, 
and  the  jury  have  found  that  at  the  time 
the  order  for  the  lumber  was  given  plaintiff, 
the  McMillan  Company  was  insolvent;  that 
W.  E.  McMillan,  president,  knowing  that  the 
McMillan  Company  was  insolvent,  falsely  rep- 
resented it  as  solvent,  worth  $35,000,  and  the 
plaintiff,  relying  on  the  representation  made 
by  W.  E.  McMillan,  sold  and  shipped  the  lum- 


ber; that  on  learning  of  the  falsity  of  the 
representation  the  plaintiff  rescinded  the  con- 
tract and  demanded  the  return  of  the  lumber, 
which  demand  the  defendant  refused;  and 
that  the  transfer  from  the  McMillan  Company 
to  the  defendant  was  in  payment  of  a  pre- 
existing debt. 

The  questions  involved  in  the  motion  for 
judgment  non  obstante  veredicto  are: 

1.  Was  the  action  properly  brought  in 
trespass? 

2.  Is  the  contract  governed  by  the  laws  of 
Ohio? 

3.  Was  the  plaintiff  under  the  facts  dis- 
closed by  the  evidence  entitled  to  recover? 

We  will  consider  the  questions  in  order. 

That  trover  will  lie  against  a  fraudulent 
vendee  is  not  questioned,  but  it  is  contended 
that  the  defendant  accepted  [270]  the  bill  of 
lading  without  notice  or  knowledge  of  any 
equities  in  the  plaintiff  and  that  prior  to  de- 
mand made  by  the  plaintiff  the  defendant 
sold  and  delivered  the  lumber  to  one  of  its 
customers. 

It  is  well  established  that  if  a  defendant 
in  an  action  of  trover  had  no  possession, 
actual  or  constructive,  at  the  time  of  de- 
mand and  refusal  and  previously  there  has 
been  no  tortious  taking  or  withholding  h^  is 
not  liable.  Moneyweight  Scale  Co.  v.  Atwell, 
58  Pitts.  Leg.  J.  419. 

In  this  case  the  defendant  came  lawfully 
into  possession  of  the  bill  of  lading.  The 
contract  under  which  the  plaintiff  sold  the 
lumber  to  the  McMUlan  Company  was  void- 
able. The  plaintiff  at  the  delivery  of  the 
bill  of  lading  by  the  McMillan  Company  to 
the  defendant  had  neither  rescinded  the  con- 
tract nor  reclaimed  the  goods,  but  there  is  no 
evidence  that  prior  to  demand  made  by  the 
plaintiff  on- July  31  the  defendant  had  parted 
with  possession  of  the  lumber. 

By  letter  dated  November  3,  1911,  counsel 
for  the  plaintiff  wrote  counsel  for  the  de- 
fendant inquiring  whether  an  admission 
would  be  made  relative  to  the  deliverv  of  the 
lumber  at  Montreal,  to  which  counsel  for 
defendant  by  letter  of  November  11  replied, 
admitting  "that  this  car  was  originally  con- 
signed to  us  at  Montreal,  Canada,  and  deliv- 
ered to  the  McLennan  Lumber  Company  upon 
our  order  to  the  Canadian  Pacific  Railway 
Company." 

No  testimony  was  given  showing  when  the 
order  was  delivered  by  the  defendant  to  the 
McLennan  Company.  Nor  in  what  capacity 
the  company  accepted  and  held  the  lumber, 
whether  as  agent  for  the  defendant  or  as  a 
vendee  does  not  appear. 

At  the  demand  made  by  the  plaintiff  on 
Julv  31  no  disclaimer  of  title  was  made  bv 
the  defendant,  nor  did  the  defendant  in  its 
bill  of  particulars  allege  as  a  defense  that 


W.  6.  WARD  LUMBER  CO.  v.  AlOCRICAN  LUMBER,  ETC.  CO. 

«47  Pa,  St.  267. 


463 


the  goods  had  been  Bold  and  delivered  to  the 
McLennan  Company  or  to  anj  purchaser 
prior  to  the  demand. 

[271]  The  delivery  of  the  bill  of  lading  by 
the  McMillan  Company  operated  as  a  deliv- 
ery of  the  property  itself,  investing  the  de- 
fendant with  a  constructive  custody  which 
served  all  the  purposes  of  an  actual  posses- 
sion and  so  continues  until  there  is  a  valid 
complete  delivery  of  the  property  under  and 
in  pursuance  of  the  bill  of  lading  to  the  per- 
son entitled  to  receive  the  same,  Hieskell  v. 
Farmers  and  Mechanics  Nat.  Bank,  89  Pa. 
155,  and  it  not  appearing  that  the  defendant 
had  parted  with  its  possession  prior  to  de- 
mand, the  plainti£f  might  maintain  an  action 
in  trespass. 

2.  In  its  statement  the  plaintiff  alleged  and 
at  the  trial  offered  to  prove  that  by  the  law 
of  Ohio,  where  a  purchaser  obtains  goods 
fraudulently  or  on  a  contract  which  may  be 
rescinded  and  transferred  to  another  in  pay- 
ment of  a  pre-existing  debt,  such  precedent 
debt  will  not  be  sufficient  consideration  to 
constitute  the  transferee  a  bona  fide  pur- 
chaser for  value,  as  against  the  owner  from 
whom  the  goods  were  obtained  by  fraud  or 
on  a  contract  which  might  be  rescinded.  To 
the  offer  the  defendant  objected  as  incompe- 
tent, irrelevant  and  inuuaterial. 

It  is  true  that  under  the  uncontradicted 
facts  the  title  to  the  lumber  passed  from  the 
plaintiff  to  the  McMillan  Company  and  that 
prior  to  plaintiff's  rescission  of  the  contract, 
the  McMillan  Company  delivered  the  bill  of 
lading  to  the  defendant  in  payment  of  a  pre- 
existing debt.  If  the  contract  between  the 
pUiintiff  and  the  McMillan  Company  was  ex- 
ecuted in  the  State  of  Ohio,  the  transaction 
was  governed  by  the  laws  of  that  state. 

The  contract  is  based  on  a  correspondence, 
commencing  with  a  letter  from  the  McMillan 
Company  and  terminating  in  an  acceptance  of 
an  order.  The  letter  was  addressed  to  and 
received  by  the  plaintiff  at  its  place  of  busi- 
ness in  Ironton,  Ohio,  from  whi<>h  place  plain* 
tiff  made  replies,  accepted  the  order  and 
shipped  the  lumber. 

The  letter  of  the  McMillan  Company  to  the 
plaintiff  is  dated  July  8  and  requests  that 
prices  be  quoted  on  [272]  lumber  for  delivery 
f.  0.  b.  Montreal  and  at  various  other  named 
places.  Replying  by  telegram  on  July  13 
plaintiff  quoted  a  price  for  delivery  at  Mon- 
treal On  the  same  day  the  McMillan  Com- 
pany forwarded  an  order  for  the  lumber  at 
the  quoted  price  and  directed  that  it  be 
shipped  to  the  defendant  f.  o.  b.  Montreal, 
Quebec.  The  order  was  accepted  by  the  plain- 
tiff. On  July  15  and  17  the  McMillan  Com- 
pany wrote  the  plaintiff  concerning  the  in- 
voice and  bill  of  lading. 

In  Werner  Saw  Mill  Co.  ▼.  Ferree,  201  Pa. 
St.  405,  408,   60  Atl.  024,  the  defendants, 


residents  of  Allegheny  County,  contracted 
with  the  plaintiff,  a  corporation  of  the  State 
of  Missouri,  for  the  delivery  of  certain  yellow 
pine  lumber  at  the  lowest  delivered  prices. 
It  was   held: 

"Appellant  argues,  that  under  the  law 
as  announced  in  Braddock  Glass  Co.  v.  Irwin, 
153  Pa.  St.  440,  25  Atl.  490,  and  all  our 
cases  where  goods  are  sold  to  be  delivered  by 
the  vendor  to  the  vendee  at  a  certain  place 
and  are  by  the  fault  of  the  carrier  not  so 
delivered,  the  carrier  being  the  agent  of  the 
vendor  the  latter  is  responsible  for  the  n^- 
lect.  The  law  is  sound  enough  and  we  do  not 
attempt  to  modify  it.  But  this  contract  is 
in  writing  to  be  construed  by  the  court. 
What  within  the  meaning  of  the  parties,  was 
the  undertaking  of  the  vendor?  We  think 
the  vendee  only  stipulated  for  a  price  deliv- 
ered at  certain  points  and  that  is  all  the  ven- 
dor undertook  to  fix.  .  .  .  We  think  that 
was  all  that  was  intended  by  the  parties  by 
the  language,  'Please  quote  us  your  lowest 
delivered  prices;'  it  was  to  fix  a  price  beyond 
which  no  charge  could  be  made  against  the 
vendee  either  by  shipper  or  carrier,  no  matter 
what  the  freight,  therefore,  a  delivery  to  the 
railroad  company  was  a  delivery  to  the  pur- 
chaser." 

In  Somerset  Door,  etc.  Co.  v.  0.  M.  Weber 
Co.  43  Pa.  Super.  Ct.  290,  a  manufacturer 
residing  at  Somerset  by  letter  was  requested 
to  quote  prices  on  certain  goods  to  be  deliv- 
ered f .  o.  b.  Philadelphia,  and  it  was  held  that 
"the  letters  f.  o.  b.  Philadelphia  were  intend- 
ed to  fix  a  [273]  price  beyond  which  no 
charge  could  be  made  against  the  vendee, 
either  by  shipper  or  carrier,  and  did  not 
necessarily  imply  that  they  were  to  be  deliv- 
ered at  Philadelphia  as  a  consummation  of 
the  contract." 

The  letter  of  the  McMillan  Company  to  the 
plaintiff  requested  prices  on  various  consign- 
ments to  be  delivered  f.  o.  b.  at  different  and 
widely  separated  places.  The  manifest  pur- 
pose of  the  company  was  to  obtain  a  fixed 
price,  beyond  which  the  defendant  would 
not  be  bound  to  pay.  The  freight  was  not 
to  be  prepaid  by  the  plaintiff,  but  by  the 
consignee  at  the  place  of  delivery  and  deduct- 
ed from  the  contract  price,  thereby  prevent- 
ing any  increase  in  the  cost  over  and  above 
the  amount  the  company  agreed  to  pay. 

The  contract  between  the  plaintiff  and  the 
McMillan  Company  was  made  and  performed 
in  Ironton,  and  is  governed*  by  the  laws  of 
Ohio. 

3.  By  the  verdict  the  jury  has  found  that 
on  July  16  the  W.  E.  McMillan  Company  was 
insolvent  and  that  the  sale  of  the  lumber  by 
the  plaintiff  was  induced  by  the  false  and 
fraudulent  representations  made  by  W.  E. 
McMillan,  respecting  the  financial  condition 
of  the  company.     As  betwe^i  the  McMillan 
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Company  and  the  plaintiff,  the  contract 
whereby  the  plaintiff  sold  the  the  lumber  was 
voidable.  The  fraud  of  the  McMillan  Com- 
pany being  shown,  the  defendant  could  have 
no  title  to  the  lumber  unless  he  obtained  it 
bona  fide  and  for  a  valuable  consideration, 
and  the  burden  would  be  on  the  defendant  to 
prove  the  good  faith  and  fairness  of  the  trans- 
action. Keff  V.  Landis,  110  Pa.  St.  204,  1 
Atl.  177. 

There  is  no  positive  testimony  that  the 
defendant  had  knowledge  or  notice  of  any 
fraud  practiced  by  McMillan  in  the  purchase 
of  the  lumber,  but  the  circumstances  were 
such  as  to  put  the  defendant  on  inquiry. 

Immediately  upon  receipt  of  the  bill  of 
lading  W.  £.  McMillan  visited  the  place  of 
business  of  the  defendant,  explained  that  the 
car  of  cypress  agreed  to  be  furnished  in  May 
had  been  lost  or  diverted  and  gave  the  de- 
fendant [274]  the  bill  of  lading.  Prior  to 
the  visit  of  W.  E.  McMillan  the  defendant 
had  no  notice  that  the  car  of  poplar  had  been 
lost.  Its  customer  had  not  complained,  nor 
did  it  appear  what  disposition  had  been  made 
of  the  bill  of  lading  for  the  lost  lumber.  The 
books  of  the  defendant  show  that  on  July  16 
the  defendant  was  indebted  to  the  McMillan 
Company  in  the  sum  of  $1,159.11.  The  ac- 
count of  the  defendant  on  the  books  of  the 
McMillan  Company  showed  neither  debit  nor 
credit.  The  defendant  and  the  McMillan 
Company  were  residents  of  the  City  of  Pitts- 
burgh, both  engaged  in  the  lumber  business. 
The  McMillan  Company  at  the  delivery  of  the 
bill  of  lading  was  insolvent  and  so  declared 
eight  days  thereafter.  The  court  could  not 
say  as  a  matter  of  law  that  there  was  no 
evidence  from  which  an  inference  of  defend* 
ant's  bad  faith  might  not  be  reasonably  in- 
ferred, and  the  jury  having  found  for  the" 
plaintiff,  we  are  not  persuaded  that  the  ver- 
dict should  be  disturbed. 

In  addition  to  the  questions  discussed,  the 
defendant  as  a  reason  for  a  new  trial  al- 
leges: that  in  answering  plaintiff's  second 
point,  the  court  nullified  what  was  said  in 
the  general  charge  relating  to  the  good  faith 
of  the  defendant. 

The  jury  could  not  have  been  misled  by  the 
answer.  The  point  was  refused  as  not  em* 
bracing  all  of  the  elements  necessary  to  en- 
title the  plaintiff  to  reeover  and  the  jury 
instructed  that  if  they  found  the  facte  stated 
in  the  point  and  they  further  believed  the 
testimony  of  Mr.  Johnston,  then  as  between 
the  plaintiff  and  the  McMillan  Company  the 
plaintiff  had  the  right  to  rescind  the  contract 
and  demand  a  return  of  the  property.  This 
was  immediately  followed  by  the  answer  to 
the  third  request,  instructing  the  jury  that 
if  they  found  the  facts  as  stated  in  the  point 
and  also  found  that  the  transfer  by  the  Mc- 
Millan Company  to  the  defendant  was  in  bad 


faith  as  explained  in  the  general  charge,  then 
the  plaintiff  would  be  entitled  to  recover. 

R,  B.  Ivory  for  appellant. 
A.    R.   Johnson   and   Kinnear,   McOloekey 
and  Best  for  appellee. 

[275]  Brown,  J. — ^Under  the  testimony 
produced  on  the  trial  of  this  case  the  jnry 
could  not  have  avoided  the  finding  that  the 
W.  E.  McMillan  Company  had  procured  a 
carload  of  lumber  from  the  plaintiff  company 
by  fraud  and  deceit.  This  rendered  the  con- 
tract voidable,  and,  upon  discovery  of  the 
fraud,  the  right  of  the  plaintiff  was  to  dis- 
affirm the  contract  and  bring  trespass  against 
the  company  which  had  defrauded  it.  That 
company  had  transferred  the  lumber  to  the 
American  Lumber  k  Manufacturing  Company, 
and  a  further  fact  found  by  the  jury  is  that 
the  transfer  to  it  was  in  consideration  of  pre- 
existing indebtedness  due  it  by  the  W.  E.  Mc- 
Millan Company.  The  contract  between  the 
appellee  and  the  W.  E.  McMillan  Company 
was  an  Ohio  one,  and  there  was  proof  that, 
under  the  law  of  that  state,  where  a  purchas- 
er obtains  goods  fraudulently  and  the  same 
are  transferred  by  him  to  another  in  pay- 
ment of  a  pre-existing  debt,  such  precedent 
debt  will  not  be  a  sufficient  consideration  to 
constitute  the  transferee  a  bona  fide  pur- 
chaser for  value  as  against  the  owner  front 
whom  the  goods  were  obtained  by  fraud. 
From  the  judgment  entered  on  the  verdict 
in  favor  of  the  plaintiff  an  appeal  went  to  the 
Superior  Court,  which  affirmed  the  judgment 
practically  on  the  opinion  of  the  court  below, 
refusing  a  new  trial  and  a  motion  for  judg- 
ment n.  o.  v.:  W.  O.  Ward  Lumber  Co.  v. 
American  Lumber,  etc.  Co.  65  Pa.  Super.  Ct. 
147.  Orlady,  J.,  speaking  [276]  for  the  Su- 
perior Court,  said:  "In  the  opinion  filed  by 
the  learned  trial  judge.  Ford,  J.,  refusing  to 
grant  a  new  trial  and  to  aiter  judgment 
n.  o.  y.  the  questions  involved  in  this  appeal 
are  fully  reviewed  and  rightly  decided.  The 
disputed  facts  in  the  case  were  clearly  and 
adequately  submitted  to  the  jury,  and  the 
verdict  was  warranted  by  the  evidence  adduced 
in  the  trial."  We  have  been  led  to  the  same 
conclusion.  At  the  oral  argument  we  had 
some  doubt  as  to  the  sufficiency  of  the  evi- 
dence showing  that  the  appellee  had  rescind- 
ed its  contract  with  its  fraudulent  vendee, 
and  that  the  appellant  had  notice  of  this. 
From  our  subsequent  examination  of  the  tes- 
timony we  are  of  opinion  that  the  question  of 
the  rescission  of  the  contract  was  for  the 
jury.  L.  B.  Oehmichen,  the  treasurer  of  the 
defendant  company,  called  as  a  witness  by 
the  plaintiff,  in  referring  to  a  conversation 
which  he  had  with  some  one  representing  it, 
testified  as  follows:  '*Q. — On  or  about  July 
31,  1908,  did  you  have  a  telephone  conversa- 
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tion  with  the  W.  G.  Ward  Company,  or  some- 
Xtody  representing  themT    A. — ^Yes,  sir.    Q. — 
Do  you  remember  with  whom  it  was?    A. — 
No,  air — somebody    representing   themselves 
as  the    Ward   Lumber    Company    over    the 
'phone  talked  with  me.    Q.— WiU  you  give  us 
the  substance   of  that   conversation?     Aw — 
They  told  me  that  they  had  shipped  the  car 
to  the  McMillan  Company,  and  they  heard 
that  the  McMillan  Company  was  in  a  fail* 
ing  condition,  and  asked  if  we  would  protect 
^em  and  pay  their  bill.    I  told  them  we  did 
not  recognize  them  as  a  factor  in  the  case, 
did  not  buy  from  them,  and  therefore  could 
not  pay  them  for  the  lumber  we  had  bought 
from  McMillan.    Then  they  told  me  that  they 
would  try  to  stop  delivery  of  the  shipment. 
That's  all;   that  was  the  substance  of  the 
conversation.     Q. — ^Did  whoever  talked  with 
you  insist  that  they  would  try  to  get  the 
lumber  if  they  could?    A. — Yes,  so  they  told 
me.    Q.— Claimed  it  as  their  property?    A. — 
No;  they  claimed  they  shipped  it  to  McMil- 
lan.   Q. — But  they  were  going  to  reclaim  it 
as  their   [277]    property?     A.— They   didn't 
put  it  in  that  way  to  me.    They  shipped  it 
to  McMillan  and  McMillan  was  in  a  failing 
condition,  and  they  wanted  to  find  out  if  we 
would  protect  them  in  the  matter  and  pay 
their  bill.    Q. — ^And  when  you  told  whoever 
it  was  that  you  -would  not  protect  them,  they 
Slid  they  would  stop  the  car?    A. — ^Yes,  sir." 

As  the  opinion  of  the  lower  court  upon 
which  the  Superior  Court  affirmed  its  judg- 
ment will  appear  in  connection  with  this 
opinion,  we  need  say  nothing  further  in 
affirming  the  judgment  of  the  Superior  Court. 

Judgment  affirmed. 


NOTE. 

Pnrekasev  of  Cliattel  for  Pre-eziatins 
Debt  as  Pnrehaaer  for  Value. 

Pre-existing  Debt  as  Entire  Consideration: 

Majority  Rule,  465. 

Minority  Rule,  467. 
Pre-existing  D^t  as  Part  Consideration,  468. 


Pre-existing  Veht  as  Entire  Considera* 

tion, 

Majoritt  Kule. 


In  determining  the  rights  of  a  purchaser 
of  a  chattel  from  a  seller  whose  title  thereto 
was  defeasible,  the  question  often  arises 
whether  a  person  who  takes  a  chattel  in  satis- 
faction of  a  pre-existing  debt  is  a  purchaser 
for  value.    While  the  cases  are  in  conflict,  the 
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weight  of  authority  is  in  support  of  the  view 
that  unless  the  purchaser  parts  with  a  new 
consideration,  surrenders  some  security  or 
evidence  of  indebtedness,  or  in  some  other 
manner  changes  his  legal  status  to  his  detri- 
ment, he  is  not  a  purchaser  for  value. 

United  States. — Western  Land,  etc.  Co.  v. 
Plumb,  27  Fed.  698;  Henry  L.  Crane  Boot, 
etc.  Co.  V.  Trentman,  84  Fed.  620. 

Arkansas. — ^Ames  Iron  Works  v.  Kalama- 
J50O  Pulley  Co.  63  Ark.  87,  37  S.  W.  409; 
Bard  V.  Van  Etten,  72  Ark.  494,  82  S.  W. 
836;  Sheeks-Stephens  Store  Co.  v.  Richard- 
son, 76  Ark.  282,  88  S.  W.  983;  Hamilton  v. 
Rankin,  108  Ark.  552,  158  S.  W.  496. 

Delaioare. — Truxton  v.  Fait,  etc.  Co.  1 
Penn.  483,  42  Atl.  431,  73  Am.  St.  Rep. 
81. 

Florida.—Foster  y.  Ambler,  24  Fla.  619,  6 
So.  263. 

/ou?».— Starr  v.  Stevenson,  91  la.  684,  60 
N.  W.  217;  Cox  Shoe  Co.  v.  Adams,  105  la. 
402,  75  N.  W.  316. 

Kaaisas. — Henderson  y.  Gibbs,  39  Kan.  679, 
18  Pac.  926. 

Maine. — Jordan  v.  Parker,  56  Me.  557; 
Hurd  V.  Bickford,  85  Me.  217,  27  Atl.  107, 
35  Am.  St.  Rep.  353. 

Massachusetts.— Buf^ugton  v.  Gerrish,  15 
Mass.  156,  8  Am.  Dec.  97. 

ificAi^an.— Schloss  v.  Feltus,  103  Mich. 
525,  61  N.  W.  797,  36  L.R.A.  164;  Kops  Bros. 
Co.  V.  Smith,  137  Mich.  28,  100  N.  W.  169. 

New  Bampshire. — Bradley  v.  Obear,  10  N. 
H.  477;  Sleeper  v.  Davis,  64  N.  H.  59,  6  Atl. 
201,  10  Am.  St.  Rep.  377. 

Neio  Torfc.— Penfield  v.  Dunbar,  64  Barb. 
239;  Root  v.  French,  13  Wend.  570,  28  Am. 
Dec.  482;  Kennedy  v.  National  Union  Bank, 
23  Hun  494;  Northrop  v.  American  Exch. 
Nat.  Bank,  44  Hun  626,  7  N.  Y.  St.  Rep.  582, 
affirmed  in  118  N.  Y.  681,  23  N.  E.  1147; 
Barnard  v.  Campbell,  58  N.  Y.  73,  17  Am. 
Rep.  208;  Stevens  v.  Brennan,  70  N.  Y.  254; 
Victoria  Paper  Mills  Co.  v.  New  York,  etc. 
Co.  27  Misc.  179,  57  N.  Y.  S.  397;  Cowles  v. 
Kiehel,  65  N.  Y.  S.  349.  See  also  Fairbanks 
V.  Sargent,  104  N.  Y.  108,  9  N.  E.  870,  68  Am. 
Rep.  490,  reversing  39  Hun  588;  Gowing  v. 
Warner,  29  Misc.  593,  61  N.  Y.  S.  500  af- 
firmed in  30  Misc.  593,  62  N.  Y.  S.  797 ;  Far- 
well  V.  Prescott,  58  Hun  605,  34  N.  Y.  St. 
Rep.  659. 

Ohio. — Eaton  v.  Davidson,  46  Ohio  St. 
355,  21  N.  E.  442;  Grever  v.  Taylor,  53  Ohio 
St.  621,  42  N.  E.  829;  Wheeling,  etc  R.  Co. 
v.  Koontz,  61  Ohio  St.  551,  56  N.  E.  471,  76 
Am.  St.  Rep.  435. 

Olclahoma. — Wails  v.  Farrington,  27  Okla. 
754,  116  Pac.  428,  35  L.R.A.(N.S.)  1174; 
Logan  V.  Oklahoma  Mill  Co.  14  Okla.  402,  79 
Pac.  103.  Compftre  Phelps,  etc.  v.  Halsell, 
11  Okla.  1,  65  Pac.  340. 
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Pemi8yU}ama,--^ee  the  reported  case.  See 
also  Burton  ▼.  Peterson,  12  Phila.  (Pa.) 
397,  35  Leg.  Int.  144. 

Bouth  Carolina, — Heyward-Williams  Co.  ▼. 
Zeigler,  91  S.  E.  298. 

Texas, — Overstreet  v.  Manningi  67  Tex, 
657,  4  S,  W.  248;  Morrison  v.  Adoue,  76  Tex. 
256,  13  S.  W.  166;  Hamilton-Brown  Shoe  Co. 
V.  Lyons,  6  Tex.  Civ.  App.  633,  26  S.  W.  805; 
Avery  v.  Mansur,  etc.  Implement  Co.  37  S. 
W.  466;  Lewis  v.  Bell,  40  S.  W.  747.  See  also 
Finks  V.  3uck,  27  S.  W.  1094. 

Vermont. — ^Downs  v.  Belden,  46  Vt.  674. 

Washington. — Woonsocket  Rubber  Co.  v. 
Loewenberg,  17  Wash.  29,  48  Pac.  786,  61  Am. 
St.  Rep.  902. 

In  discussing  the  rule,  it  was  said  in 
Eaton  V.  Davidson,  46  Ohio  St.  366,  21  N.  E. 
442 :  "As  a  general  rule,  a  person  who  has  no 
title  to  property  can  convey  none,  but  where 
one  sells  property  to  a  fraudulent  vendee, 
and  clothes  him  with  the  insignia  of  owner- 
ship, the  purchaser  in  good  faith  and  for 
value  from  such  vendee — being  an  innocent 
party  no  less  than  the  original  vendor  who 
has  been  defrauded — may  demand  the  appli- 
cation of  the  rule,  that  of  two  innocent  per- 
sons, he  must  suffer  who  has  placed  the  other 
in  the  power  of  the  wrongdoer.  In  such  case, 
the  equitable  rule  will  estop  the  first  vendor 
from  setting  up  his  title.  But  as  said  in 
Barnard  v.  Campbell,  68  N.  Y.  79,  'There  is 
no  good  reason  or  equity  in  placing  the  bur- 
den of  a  fraudulent  sale  upon  a  bona  fide 
vendor  rather  than  upon  a  bona  fide  pur- 
chaser from  the  fraudulent  vendee,  unless  the 
purchaser  has  parted  with  his  money  or  some 
value,  upon  the  credit  of  possession  or  some 
evidence  of  title  in  the  vendee,  received  from  . 
the  original  owner.'  In  other  words,  the 
purchaser  who  would  acquire  an  indefeasible 
title,  if  he  buys  from  one  who  has  obtained 
the  property  through  fraud,  must  buy  for 
an  adequate,  valuable  consideration.  Such 
a  consideration,  in  our  judgment,  was  not 
given  for  the  goods  in  controversy,  purchased 
from  J.  F.  Davidson  by  the  defendant.  .  .  . 
If  the  consideration  of  the  purchase  from  the 
fraudulent  vendee  is  the  release  of  a  pre-ex- 
isting debt,  the  purchaser  will  be  restored  to 
what  he  may  have  yielded  up,  if  the  original 
owner  who  has  been  defrauded  reclaims  and 
recovers  the  property.  The  consideration  hav- 
ing failed,  it  will  be  the  right  of  the  pur- 
chaser to  be  placed  in  status  quo,  and  the 
courts,  in  the  exercise  of  their  remedial  pow- 
er, will  be  adequate  to  furnish  him  the  needed 
relief,  even  though,  as  in  the  present  case, 
there  may  have  been  a  surrender  of  a  prom- 
issory note.  The  purchaser  will  not,  there- 
fore, be  materially  affected  in  his  legal  rights, 
by  the  retaking  of  the  goods  by  the  original 
owner.    But^  perhaps,  it  may  be  said,  that 


although  there  was  no  new  consideration  in 
money  or  property,  the  defendant  in  surren- 
dering the  note  for  $3,000,  relinquished  a 
personal  security,  and  thus  gave  a  valuable 
consideration  for  the  goods  claimed  by  the 
plaintiff  in  error.  The  surrendered  note  wa* 
without  indorser,  guarantor  or  surety,  and 
wliile  it  furnished  clearer  evidence  of  the 
maker's  indebtedness  than  a  promise  rest- 
ing literally  in  parol,  it  was  not  equivalent 
to  a  new  and  present  consideration,  but  repre- 
sented a  pre-existing  debt.  It  is  undisputed, 
that  to  the  extent  of  Eaton's  recovery  of  hi» 
goods  and  merchandise,  the  defendant  may 
have  his  appropriate  remedy  against  the 
fraudulent  vendee,  J.  F.  Davidson;  and  ai 
though  such  remedy  may  be  against  an  in- 
solvent, the  defendant's  situation  in  that  re- 
gard will  not  be  different  from  what  it  was 
when  he  surrendered  the  note." 

The  rule  was  tersely  stated  in  ITamilton- 
Brown  Shoe  Co.  v.  Lyons,  6  Tex.  Civ.  App. 
633,  25  S.  W.  806,  as  follows:  "A  bona  fide 
purchaser  may  be  defined  as  one  who  ad- 
vances a  new  consideration,  surrenders  some 
security,  or  does  some  other  act  which  leaves 
him  in  a  worse  position  if  his  purchase 
should  be  set  aside.  The  doctrine  is  well  set- 
tled in  this  state  that  property  purchased  in 
consideration  of  the  payment  and  discharge 
of  a  pre-existing  debt  is  not  in  law  esteemed 
valuable.  This  upon  the  theory  that,  as  the 
creditor  pays  nothing,  consequently  he  loses 
nothing  by  reason  of  the  purchase,  and  as 
to  his  debtor  he  occupies  no  worse  position 
than  before  his  purchase." 

While  the  discharge  of  a  pre-existing  debt 
is  in  one  sense  a  valuable  consideration,  yet 
if  the  title  of  the  vendee  fails,  the  discharge 
of  the  debt  fails  also  and  he  has  lost  nothing 
by  the  transaction.  A  valuable  consideration 
in  such  cases  means  the  parting  with  some 
value  at  the  time  of  taking  the  chattels. 
Hurd  V.  Bickford,  86  Me.  217,  27  AU.  107,  35 
Am.  St.  Rep.  363. 

Where  the  only  consideration  given  by  the 
purchaser  was  the  discharge  of  an  antecedent 
debt,  the  original  owner  may  replevy  the 
goods  though  the  defendant  was  ignorant  of 
the  fraudulent  obtaining  of  the  goods  by  his 
debtor;  and  if  the  purchaser  disposes  of  the 
goods  after  a  demand  made  for  them  by  the 
owner,  the  latter  may  recover  their  value. 
Morrison  v.  Adoue,  76  Tex.  255,  13  S.  W.  166. 

The  principle  is  not  affected  by  the  amount 
of  the  indebtedness  canceled  by  the  pur- 
chaser. Whether  a  part  or  the  whole  of  the 
debt  is  extinguished,  his  position  is  not 
changed  unless  he  parts  with  some  valid  se- 
curity such  as  a  mortgage,  a  judgment  lien^ 
or  advances  a  new  consideration  or  incurs 
new  liabilities.  Overstreet  y.  Manning,  67 
Tex.  657,  4  S.  W.  248. 


W.  6.  WARD  LUMBER  CO.  ▼.  AMSRICAIT  LUHBER,  ETC.  CO. 

£47  Pa,  8t.  207. 
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In  a  few  jurisdictions  a  purchaser  of  chat- 
tela   is  deemed  a  purchaser  for  value  not- 
irithstanding  the  fact  that  the  only  consider- 
ation paid  is  the  discharge  of  an  antecedent 
■debt.    Virginia  Timber,  etc.  Co.  v.  Glenwood 
Lumber   Co.  5   Cal.   App.  256,   90   Pac.  48; 
Farmers,  etc.  Bank  v.  Redden,  17  Ga.  App. 
473,  87  S.  £.  701;  Agee  v.  Rhodes  (Ga.)   92 
S.  E.  771;  Butters  v.  Haughwout,  42  111.  18, 
89  Am.  Dec.  401;  King  v.  Brown,  24  111.  App. 
579;  Soule  v.  Shotwell,  52  Miss.  236;  Hess  v. 
Clark,  11  Mo.  App.  492;  Feder  v.  Abrams,  28 
Mo.  App.  454;   Lawrence  v.  Owens,  39  Mo. 
App.  318;  Redpath  v.  Lawrence,  42  Mo.  App. 
101;    Strauss   v.    Hirsch,   63   Mo.   App.    95; 
Shufeldt  V.  Pease,  16  Wis.  659;  Rice  v.  Cut- 
ler, 17  Wis.  351,  84  Am.  Dec.  747.    See  ahK> 
Forbes  ▼.  Chisholm,   84  Ga.   641,   11   S.   £. 
-554;  McLeod  v.   First  Nat.  Bank,  42  Miss. 
99.    Cimpare  Sargent  v.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Thus  it  was  said  in  Redpath  v.  Lawrence, 
42  Ho.  App.  101:  "Whatever  may  be  the 
Tule  of  law  on  this  subject  in  other  jurisdic- 
tions, the  appellate  courts  of  this  state  are 
now  all  agreed  that,  when  goods  are  sold  and 
•delivered  to  a  creditor  by  his  debtor  in  pay- 
ment of  an  antecedent  debt,  such  creditor,  if 
he  acts  in  good  faith,  is  a  purchaser  for  a 
Taluable  consideration,  and  will  be  protected 
against  any  claim  of  the  original  owner  just 
as  he  would  have  been  had  he  paid  anew  a 
consideration  for  the  goods  at  the  time  he 
purchased  them.  And  that  the  absolute  ex- 
tinguishment of  an  antecedent  debt,  in  con- 
sideration of  a  transfer  of  personal  property, 
•eoBstitutes  the  vendee  a  purchaser  for  value 


in  payment?  He  would  be  in  no  worse  condi- 
tion in  the  latter  case  than  in  the  former, 
for  in  either  case,  on  failure  of  title,  he  could 
recover  back  the  money  paid,  or  the  amount' 
of  the  credit  he  had  given  on  the  pre-existing 
debt,  or  the  value  of  the  securities  he  had 
delivered  up,  or  the  mortgage  on  which  he 
had  caused  satisfaction  to  be  entered.  This 
will  not  be  denied,  so  that  the  reason  given 
for  the  doctrine  is  more  specious  than  sound. 
In  the  one  case,  if  the  title  of  the  new  claim- 
ant is  allowed  to  prevail,  the  party  taking 
the  goods  on  an  antecedent  debt  may  lose  a 
debt  he  would  not  have  otherwise  lost.  In  the 
other  case,  he  may  lose  the  consideration 
which  he  has  paid.  He  is  liable  to  equal  in* 
jury  in  either  case,  and,  therefore,  we  think 
it  is  not  true  to  say,  that,  when  property  is 
taken  in  payment  of  a  precedent  debt,  the 
party,  if  he  loses  it,  is  in  no  worse  condition 
by  being  obliged  to  surrender  it.  At  any  rate, 
it  is  a  matter  of  uncertainty  that  a  party 
so  receiving  goods  in  payment  of  a  precedent 
debt  is  in  no  worse  condition  if  they  are 
taken  from  him  than  he  was  before  he  re- 
ceived them.  If  he  loses  a  security  he  might 
have  obtained,  he  is  in  a  worse  condition.  If 
his  vendor  becomes  insolvent  after  the  credit 
is  indorsed  on  his  note  or  account,  or  his  mort- 
gage entered  as  satisfied  before  the  goods  are 
reclaimed,  he  is  in  a  worse  condition.  As 
commerical  paper  is  but  the  representative 
of  the  property  of  the  country,  and  good  pol- 
icy requiring  that  the  latter  should  circulate 
freely,  we  think,  if  in  the  one  case  a  pre- 
existing debt  is  a  valuable  consideration  for 
the  assignment,  so  in  the  other  the  same  con- 
sideration should  be  available  in  its  purchase, 


to  the  same  extent  as  if  he  paid  the  money  '    ^he  element  of  good  faith  existing  in  both 


for  such  goods."    In  Butters  v.  Haughwout, 
42  HI.  18,  89  Am.  Dec.  401,  the  question  was 
squarely    presented    whether    a    pre-existing 
debt  in  payment  of  which  a  party,  in  posses- 
sion of  goods,  sold  and  delivered  them  to  his 
-creditor,  was  a  sufficient  consideration  to  pro- 
tect the  purchaser  against  the  claims  of  a 
former  owner  from  whom  the  intermediate 
holder  obtained  the  goods  by  means  of  fraud- 
ulent representations.     The  court  said:     "A 
•creditor  who  takes  goods  in  payment,  in  whole 
or  in  part,  of  a  precedent  debt,  in  good  faith, 
baving  no  reason  to  suspect  any  other  claim 
existing    to    the    property    and    having    no 
reason  to  doubt  his  title,  is  lulled  into  secur- 
ity.   He  rests  in  the  belief  that  his  debt  is 
paid,  and,  in  that  belief,  foregoes  all  elGTort  to 
seek  other  payment  or  security.    This  idea, 
although  scouted  by  Woodworth,  Justice,  in 
the  case  of   Coddington   v.   Bay,  20   Johns. 
(N.  Y.)  637,  is,  we  think,  the  ruling  point  in 
the  case.    Why,  we  ask,  is  not  the  equity  of 
^ch  a  person    as    strong   against    another 
claimant  as  if  he  had  paid  a  new  considera- 
tion—had actually  counted  out  the  dollars 


transactions.  Every  day's  experience  shows 
us  that  creditors  do  not  usually  take  proper* 
ty  in  payment  of  a  debt,  certainly  not  when 
the  money  can  be  had;  what  difference  can 
it  make,  then,  if  a  debtor,  having  no  money, 
honestly  transfers  his  chattels  to  his  creditor 
to  pay  a  debt?  and  why  should  not  the  cred- 
itor be  secure  in  the  acquisition,  if  he  has 
acted  in  good  faith,  and  is  ignorant  of  any 
latent  equities  or  prior  claim  ?  The  hardship, 
if  there  be  any,  is  on  the  creditor,  for  the 
reason,  such  transactions,  however  honest 
they  may  be,  are  more  open  to  the  charge  of 
fraud,  and  more  difficult  to  be  defended 
against  such  a  charge,  than  where  money  is 
actually  paid,  but  in  principle  we  can  per- 
ceive no  substantial  difference." 

In  AUkbama  the  decisions  are  in  some  ap- 
parent conflict.  It  has  been  held  in  several 
cases  in  that  jurisdiction  that  a  person  tak- 
ing chattels  in  consideration  of  the  extin- 
guishment of  a  pre-existing  debt  was  a  pur- 
chaser for  value.  Peterson  v.  Streiner,  108 
Ala.  629,  18  So.  688;  Wilk  v.  Key,  117  Ala. 
285,  23  So.  6;  Foxworth  v.  Brown,  120  Ala. 
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59,  24  So.  1.  .  But  in  other  case?  it  is  held 
that  merely  giving  credit  on  a  past  due  in- 
debtedness, without  parting  with  any  right 
or  security,  is  not  a  valuable  consideration. 
Hawkins  v.  Damson,  182  Ala.  83,  62  So.  15. 
And  to  the  same  effect  see  Leigh  v.  Mobile, 
etc.  R.  Ck).  58  Ala.  165 ;  Loe  v.  Flash,  65  Ala. 
526;   Spira  v.  Hornthall,  77  Ala.  137. 

Bre-exisHng  Debt  a8  Part  Omuideration* 

The  authorities  are  not  in  entire  accord  aa 
to  whether  a  purchaser  of  chattels  who  pays 
partly  in  cash  and  partly  by  the  extinguish- 
ment of  a  pre-existing  debt  is  a  purchaser 
for  value.  The  weight  of  authority  however 
seems  to  sustain  the  affirmative  of  the  propo- 
sition.  Wilk  v.  Key,  117  Ala.  285,  23  So.  6; 
Foxworth  V.  Brown,  120  Ala.  69,  24  So.  1; 
Titcomb  v.  Wood,  38  Me.  561;  Kingsbury  v. 
Smith,  13  N.  H.  109;  Pike  v.  Equitable  Nat. 
Bank,  2  Ohio  Dec,  1,  1  Ohio  N.  P.  205 ;  Wear- 
Boogher  Dry-Goods  Co.  v.  Crews,  23  Tex.  Civ. 
App.  667,  57  S.  W.  73.  However  small  may 
be  the  additional  consideration  paid  by  the 
creditor,  besides  discharging  an  antecedent 
debt  it  will  serve  to  constitute  him  a  bona 
fide  purchaser  for  value  in  the  absence  of 
fraudulent  knowledge  on  his  part.  Kings- 
bury V.  Smith,  13  N.  H.  109.  And,  notwith- 
standing the  fact  that  the  bulk  of  the  con- 
sideration consists  in  the  release  of  a  pre- 
existing indebtedness,  the  purchaser's  title 
cannot  be  defeated*  Wear-Boogher  Dry- 
Goods  Co.  V.  Crews,  23  Tex.  Civ.  App.  667, 
57  S.  W.  73.  In  Titcomb  v.  Wood,  38  Me. 
561,  the  court  said:  "The  discharge  of  a  pre- 
existing debt,  if  it  existed  prior  to  the  fraud- 
ulent purchase,  it  has  been  held,  would  not 
constitute  a  sufficient  consideration  to  sustain 
the  sale  to  the  second  purchaser,  as  against 
the -first  vendor  who  had  been  defrauded  in 
the  sale  of  the  property.  Whether  such  doc- 
trine can  now  be  maintained,  without  quali- 
fication, is  not  material  in  the  view  taken  of 
the  case  before  us.  Here  the  defendant,  being 
the  owner  of  stolen  property,  with  his  right 
and  title  unimpaired  by  the  felony,  trans- 
ferred it  to  M'Clure  for  the  property  in  ques- 
tion, in  part  payment,  at  least.  This  con- 
stituted a  valuable  consideration  for  his  pur- 
chase, given  at  the  time.  Thus  it  appears 
that  he  was  a  purchaser  of  the  gold  watch, 
bona  fide,  for  a  valuable  consideration,  and 
without  notice  of  the  fraud  by  which  his 
vendor  acquired  it.** 

But  it  has  been  held  that  a  sale  and  deliv- 
ery of  goods  in  consideration  of  an  ante- 
cedent indebtedness  amounting  to  about 
$1,600,  and  a  cash  consideration  of  $50  given 
as  a  legal  guard,  was  not  sufficient  to  consti- 
tute the  subpurchaser  a  purchaser  for  value. 
Victoria  Paper  Mills  Co.  v.  New  York,  etc 


Co.  27  Misc.  179,  57  N.  T.  S.  897,  wherein  it- 
was  said :  **The  transfer  to  it  by  said  fraud- 
ulent purchaser  as  security  for,  or  in  pay« 
ment  of,  an  antecedent  debt,  does  not  make  it 
a  bona  fide  purchaser,  so  as  to  enable  It  to- 
hold  the  goods  against  the  original  vendor. 
Nor  does  the  payment  of  the  $50  mentioned' 
make  it  a  bona  fide  purchaser,  because  the 
testimony  of  defendant's  main  witness,  a  Mr. 
Sloat,  shows  that  said  $50  was  not  advanced 
for  the  purpose  of  purchasing  said  goods,  or 
to  pay  value  for  the  same,  but  was  paid  for 
the  purpose,  as  he  testified,  of  making  the 
sale  absolutely  valid  against  any  person  who^ 
might  claim  the  goods  mentioned  in  the  bill 
of  sale  to  defendant.  It  was,  as  he  further 
testified,  suggested  by  the  lawyers  engaged 
in  the  transaction  that  such  further  consid- 
eration should  be  made,  so  that  there  might 
be  no  question  as  to  the  validity  of  the  bill 
of  sale;  also,  that  the  lawyers  stated  that 
there  might  be  a  question  as  to  the  validity 
of  said  bill  of  sale,  if  there  was  only  the  pre- 
existing debt  to  sustain  it  as  consideration^ 
and  that,  unless  the  new  consideration  ($50) 
was  given,  the  transfer  might  be  questioned. 
This  testimony  shows  that  defendant  regard- 
ed the  sale  to  it  as  a  questionable  transac- 
tion. The  new  consideration  was  not  ad- 
vanced for  the  purpose  of  paying,  as  before- 
stated,  a  consideration  for  the  goods,  or  for 
the  purpose  of  becoming  an  honest  purchaser 
thereof,  but  was  clearly  intended  as  a  legal 
guard  against  the  claim  of  any  person,  sit- 
uated like  the  plaintiff,  who  was  induced  to- 
sell  goods  to  Cashriel  &  Co.  by  fraudulent 
representations.  Under  the  circumstaneeSy 
we  think  that  it  cannot  be  claimed  by  de- 
fendant that  it  was  an  innocent  and  honest 
purchaser  in  good  faith,  and  the  payment  of 
said  $50,  in  our  judgment,  does  not  make  it 
so.  The  precautions  used  by  it  show  that  it 
was  not  a  bona  fide  purchaser." 

So  it  was  held  in  Gavin  v.  Armistea'd,  57 
Ark.  574,  22  S.  W.  431,  38  Am.  St.  Rep. 
262,  that  a  person  purchasing  goods  fronr 
another  who  obtained  them  fraudulently 
would  not  be  protected  as  an  innocent  pur- 
chaser where  part  of  the  consideration  paid 
was  a  pre-existing  debt,  and  other  goods  not 
in  dispute  were  received  whose  value  waa 
greater  than  the  cash  consideration.  Oomporp 
Woolridge  v.  Thiele,  66  Ark.  45,  17  S.  W. 
340. 

In  Reed  v.  Brown,  89  la.  454,  56  N.  W. 
661,  48  Am.  St.  Rep.  406,  it  was  held  that 
a  subpurchaser  of  chattels  in  consideration 
of  a  pre-existing  debt  and  a  promise  to  pay 
the  excess  of  the  value  of  the  goods  over  the 
amount  of  the  debt  was  not  a  purchaser  for 
value.  To  the  same  effect  see  Meade  v» 
Smith,  16  Conn.  346.  See  also  McDonald  r. 
Gaunt,  30  Kan.  093,  2  Pac.  871. 
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•T.  L.  /oiie«,  /.  a  FoorAiet  and  R.  8.  Hop- 
kina  for  plaintiif. 

Holding  d  Gamer  and  /.  H.  Denning  for 
defendants. 
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libel  and  Slander  —  PHtUaso  —  Peti- 
tion for  BoTOcation  of  Uoeiuie* 

Where  a  number  of  residents  of  a  town 
petitioned  the  mayor  and  board  of  aldermen 
to  revoke  the  defendant's  license  as  a  general 
merchant  on  the  ground  that  his  store  was  a 
public  nuisance,  pursuant  to  which  the  board 
illegally  revoked  the  license,  but  the  petition 
was  signed  and  presented  without  malice  and 
in  the  honest  belief  that  the  board  had  power 
to  act,  defendants  are  not  liable  for  plaintiff's 
loss  occasioned  by  the  revocation,  since  their 
action  was  a  lawful  exercise  of  the  right  to 
apply  by  address  to  govemment  authorities 
for  the  redress  of  grievances  secured  by  Ccmst. 
art.  1,  §  23. 

[See  note  at  end  of  this  case.] 

GoBspirmey  —  Petition  to  Beroke   Iii« 


Defendants'  motive  being  the  public  good, 
and  they  being  not  actuate  by  malice  or  in* 
tent  to  injure  plaintiff,  their  action  in  sign- 
ing and  presenting  such  petition  was  not  a 
conspiracy,  since  a  "civil  conspiracy*'  is  a 
combination  between  two  or  more  persons  to 
accomplish  by  concert  of  action  an  unlawful 
purpose,  or  to  accomplish  a  purpose  not  in 
itself  unlawful  by  unlawful  means;  the  dam* 
age  being  the  gist  of  any  aetion. 

libel  and  Slander  -«  Privilese  •*  Peti- 
tion to  Revoke  Lleense. 

Such  petitions  are  privil^ed  only  in  the 
tbaence  of  malice  on  the  part  of  the  petition* 
ers. 

[See  note  at  end  of  this  case.] 

Sane. 

In  addressing  sucb  a  petition  to  the  munici- 
pal authorities,  the  petitioners  are  presumed 
to  act  without  malice;  the  burden  being  on 
the  party  complaining  to  show  the  contrary. 

[^  note  at  end  of  this  case.] 

Bane. 

The  presumption  of  knowledge  of  the  law 
ctanot  be  msxle  the  basis  of  imputed  bad 
faith  on  defendants'  part  in  presenting  such 
petition  to  the  board  for  the  abatement  of  a 
condition  not  a  nuisanoe  per  se  which  could 
be  legally  abated  only  by  judicial  proceedings. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  T.  J.  McKee,  plaintiff,  against 
William  Hughes  et  al.,  defendants.  Judg- 
ment for  defendants  in  trial  court.  Judgment 
teversed  by  Court  of  Civil  Appeals.  Defend- 
ants bring  certiorari.  The  facts  are  stated 
in  the  opinion.    Revebsed. 


[467]  WiLUAMB,  J.— McKee  brought  tMs 
suit  against  a  large  number  of  the  residents 
of  the  village  of  Spring  Hill,  Maury  county, 
to  recover  damages,  his  declaration  contain- 
ing several  counts,  all  of  which,  save  the 
fourth,  have  been  eliminated  by  the  verdict 
of  the  jury  and  the  rulings  of  the  court  of 
civil  appeals.  In  this  fourth  count  it  was 
averred  that  Spring  Hill  is  incorporated,  and 
has  a  board  of  mayor  and  aldermen,  from 
which  plaintiff  had  procured  a  license  to  do 
the  business  of  a  general  merchant;  that  un- 
der this  license  he  conducted  a  store  for  the 
sale  of  merchandise  and  had  a  prosperous  bus- 
iness, when  the  defendants  unlawfully  con* 
spired  together  to  stop  and  destroy  his 
business,  and  for  that  purpose  signed  and  de- 
livered to  the  board  of  mayor  and  aldermen 
the  following  petition  addressed  to  that  body : 

"We,  the  undersigned  citizens,  do  hereby 
petition  your  honorable  body  to  declare  the 
store  conducted  by  T.  J.  McKee  a  public 
nuisance,  and  we  further  petition  you  to 
abate  this  nuisance  by  revoking  his  license 
and  closing  up  his  place  of  business. 

"This  27th  day  of  August,  1913." 

This  paper  was  signed  by  nineteen  of  the 
defendants. 

It  was  further  averred  that  the  said  board 
passed  a  resolution  reciting  that  "numerous 
complaints  have  been  made  that  T.  J.  McKee 
has  been  and  is  conducting  a  place  of  business 
which  is  a  nuisance,  and  whereas  a  formal 
petition  has  been  presented  to  us  numerously 
[468]  signed  by  citizens,  be  it  resolved  that 
we  hereby  revoke  the  license  issued  to  T.  J. 
McKee,"  and  that  the  marshal  of  the  town 
be  authorized  to  deliver  to  McKee  a  check 
rebating  him  a  part  of  the  license  sum  pre- 
paid, "and  to  notify  him  that  he  can  no  longer 
conduct  his  place  of  business  under  penalty 
of  the  city  laws." 

It  is  averred  also  that  by  reason  of  the 
above,  plaintiff's  business  was  stopped  and 
destroyed,  to  his  damage,  etc. 

The  trial  judge  instructed  the  jury  that 
the  defendants  had  a  right  under  the  law  to 
petition  the  village  council  for  redress  of 
grievances,  and  that  they  were  not  bound  to 
see  that^he  details  of  that  council's  action 
with  reference  to  their  petition  were  absolute* 
ly  legal.  Further  that  there  was  no  liability 
shown  under  the  fourth  count. 

The  court  of  civil  appeals  reversed  the 
judgment  of  the  circuit  court  because  of  the 
above  ruling;  and  we  are  asked  to  grant  the 
writ  of  cwtiorari  and  to  review  the  judg- 
ment of  reversal. 
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We  have  no  difficulty  in  following  the  court 
of  civil  appeals  to  its  conclueion  that  the  ac- 
tion of  the  village  council  in  undertaking  to 
revoke  the  licenee  and  in  notifying  McKee 
that  he  could  no  longer  conduct  his  business 
was  unwarranted  by  law;  but  we  are  unable 
to  follow  that  court  in  the  ruling  that  the 
defendant  petitioners  must  respond  in  dam- 
ages on  the  ground  that  in  presenting  said 
petition  they  conspired  to  and  did  cause  in- 
jury to  plaintiff  unlawfully. 

[459]  There  was  proof  adduced  by  plaintiff 
that  tended  to  show  that  he  had  been  injured 
by  the  action  taken  by  the  city  marshal  under 
the  resolution  of  the  council.  But  are  defend- 
ants liable  as  conspirators? 

A  '*civil  conspiracy"  may  be  defined  to  be 
a  combination  between  two  or  more  persons 
to  accomplish  by  concert  of  action  an  unlaw- 
ful purpose,  or  to  accomplish  a  purpose  not 
in  itself  unlawful  by  unlawful  means;  the 
damage  caused  being  the  gist  of  any  action. 
6  R.  C.  L.  1061,  1091;  1  Words  and  Phrases, 
Second  Series,  910. 

The  defendants  in  assembling  and  petition- 
ing the  village  council,  were  proceeding  in 
the  exercise  of  a  high  constitutional  privilege. 
By  the  Declaration  of  Rights  embodied  in 
our  Constitution  (article  1,  sec.  23)  it  is 
provided : 

"That  the  citizens  have  a  right,  in  a  peace- 
able manner,  to  assemble  together  for  the  com- 
mon good,  to  instruct  their  representatives, 
and  to  apply  to  those  invested  with  the  pow- 
ers of  government  for  redress  of  grievances, 
or  other  proper  purposes,  by  address  or  re- 
monstrance." 

In  8  Cyc.  894,  citing  Citizens'  Bank  v.  Or- 
leans, 54  Fed.  73,  the  rule  is  stated  to  be: 

*'The  right  of  assembly  and  petition  is 
guaranteed  by  the  Constitutions,  which  se- 
cure to  every  person,  natural  or  artificial, 
the  right  to  apply  to  any  department  of  the 
government  for  the  redress  of  grievances,  or 
the  bestowal  of  a  right,  and  also  guarantee 
the  enjoyment  [460]  of  such  redress  of  the 
grievances,  .  .  .  when  obtained,  free  from 
any  penalty  for  having  sought  or  obtained  it." 

We  think  that  this  with  modification  to  be 
noted  below,  is  a  correct  statement  of  the 
law. 

We  have  been  cited  to  but  a  single  case  in 
which  a  court  has  dealt  with  liability  for 
conspiracy  predicated  upon  the  defendants 
signing  a  petition  to  those  invested  with  gov- 
ernmental power  for  redress  of  grievances 
or  setting  forth  instructions  by  way  of  an 
expression  of  their  wish  or  will. 

The  court  of  civil  appeals  grounded  its 
ruling  upon  the  authority  of  that  case,  Van- 
arsdale  v.  Laverty,  69  Pa.  103,  109. 

The  petition  in  that  case  was  addressed 
to  the  district  school  directors  by  defendants, 
who  were  patrons  of  the  school  which  had 


been  taught  by  LaveHy.  The  petition  ex- 
pressed their  wish  that  Laverty  be  not  em- 
ployed for  the  ensuing  school  term  under  any 
circumstances  and  the  willness  of  the  peti- 
tioners to  accept  any  other  competent  teacher 
that  the  board  might  select.  The  acticm  of 
Laverty  was  on  the  case  for  conspiracy,  and 
malice  was  charged  to  have  colored  the  effort 
made  by  defendants  to  prevent  the  directors 
from  employing  plaintiff.  Referring  to  the 
petition,  the  court  said: 

"It  preferred  no  charges  and  gare  no  rea^ 
sons,  and  was  a  simple  expression  ...  of 
the  wishes  of  the  signers.  It  was  the  right 
of  these  citizens  of  the  district  thus  to  de- 
clare their  desire.  They  had  a  right  to 
express  a  preference  or  to  declare  their  ob- 
jection to  [461]  any  one  applying  for  ap- 
pointment. They  were  deeply  interested,  and 
had  therefore  a  right  to  speak  out.  But 
we  cannot  recognize  the  position  to  which 
the  argument  of  the  plaintiffs  in  error  leads, 
that  such  a  right  of  expression  can  be  made 
a  channel  through  which  men  may  gratify 
their  malice  and  enmity.  This  would  be  the 
actual  result  of  the  argument  that  the  right 
of  petition  is  so  sacred  that  the  private  pur- 
poses and  motives  of  the  actors  cannot  be 
inquired  into.  If  they  cannot,  and  if  the 
real  purpose  of  the  petition  be  the  gratifica- 
tion of  ill  will  and  malice  without  cause,  then 
men  may  be  borne  down  by  the  power  of  their 
enemies,  especially  in  numbers  and  by  combi- 
nation. ...  A  groundless  petition  in- 
stigated only  by  malice  cannot  surely  be  the 
right  of  any  citizen  where  it  .  .  .  results 
in  harm  to  the  object  of  its  malicious  pur- 
pose." 

The  court,  moreover,  approved  a  charge  giv- 
en by  the  trial  judge  to  the  effect  that,  if 
defendants  acted  honestly  and  were  infiuenced 
by  proper  motives,  the  plaintiff  could  not  re- 
cover. 

We  ourselves  think  that  a  true  doctrine 
was  enunciated  by  the  Pennsylvania  court  in 
that  case;  but  it  fails  of  proper  application 
in  the  case  before  us  because  here  there  was 
no  malice  and  no  intention  to  injure  plaintiff. 
The  purpose  of  defendants  as  manifested  by 
the  only  proof  adduced  was  to  serve  what  was 
deemed  to  be  the  legitimate  interest  of  the 
village — ^not  a'  selfish  one  springing  out  of 
trade  rivalry,  jealousy,  or  revenge. 

[462]  The  village  of  Spring  Hill  is  the  loca- 
tion of  a  large  boys'  training  school;  defend- 
ant Hughes  being  one  of  the  principals  of  the 
school  and  mayor  of  the  town.  The  proof 
demonstrates  that  the  plaintiff's  store  was, 
what  one  of  his  own  witnesses  termed  it,  a 
rough  house,  frequented,  as  it  was,  by  num- 
bers of  drinking  and  boisterous  men,  colored 
and  white,  and  boys  at  times  were  seen  in  the 
store  full  of  drink.  The  store  appears  to 
have  been  the  rendezvous  of  plaintiff  and  a 
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winuan.  In  daytime  and  at  night.  Vile  com- 
mnnications  between  the  two  passed  through 
the  local  telephone  exchange.  The  woman 
resorted  to  the  store,  and  was  seen  there  more 
than  once  with  plaintiff  about  midnight,  the 
door  being  locked.  Cursing  in  loud  tones 
often  was  heard  by  the  passers-by.  Plaintiff 
himself  was  often  in  drink  at  the  store,  and 
was  loudly  profane.  The  citizens  of  the  vil- 
lage naturally  were  desirous  of  eliminating 
this  condition,  and  in  a  public  meeting  after 
discussion  petition  to  their  village  council 
was  resorted  to  as  a  peaceable  means  of  re- 
lief. 

The  same  principle  announced  in  the  Penn* 
eylvania  case  underlies  those  cases  which  in- 
volve the  exercise  of  the  right  of  petition 
where  a  suit  for  libel  was  based  upon  the 
contents  of  the  instrument  by  the  person  af- 
fected thereby. 

A  number  of  courts  hold  that  such  petitions 
and  all  matters  embraced  therein,  if  perti- 
nent and  relevant,  are  absolutely  privileged. 
But  by  the  weight  of  authority  they  are  only 
qnalifiedly  privileged ;  the  privilege  extending 
no  further  than  the  protection  of  the  signers 
[463]  when  they  act  without  malice.  Even 
if  the  complaint  embodied  in  the  petition  be 
untrue,  no  action  can  be  maintained  if  it  was 
not  maliciously  made.  White  v.  Nicholls,  3 
How.  266,  11  U.  S.  (L.  ed.)  691;  Kent  v. 
Bongartz,  15  R.  I.  72,  22  Atl.  1023,  2  Am. 
St.  Rep.  870;  Wieman  v.  Mabee,  46  Mich. 
484,  8  N.  W.  71,  40  Am.  Rep.  477.  But  proof 
of  actual  malice  in  respect  of  such  a  petition 
will  render  it  libelous  in  character,  and  thete- 
fore,  of  course,  an  action  would  lie.  White  v. 
Nicholls,  supra;  Dennehy  v.  O'Connell,  66 
Conn.  176,  33  Atl.  920,  and  cases  cited  abov€. 

Such  a  petition  is  presumed  not  to  be  the 
product  of  the  malice  of  its  signers;  they 
ought,  in  the  exercise  of  such  a  constitutional 
privilege,  to  be  presumed  to  act  in  the  dis- 
charge of  a  social  or  public  duty.  The  burden 
of  proof  to  show  malice  was  therefore  on  the 
plaintiff,  McKee..  White  v.  Nicholls,  supra; 
Ambrosius  v.  O'Farrell,  119  111.  App.  266; 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  100.  And, 
as  seen,  there  was  no  evidence  of  malice  that 
could  have  supported  a  verdict  of  the  jury; 
and  the  trial  judge  was  not  in  error  in  giv- 
ing "the  instruction  he  did  touching  the  fourth 
count  of  the  declaration. 

It  may  be  that  the  petitioners  misconceived 
the  power  of  the  council  under  the  charter 
of  the  village,  which  granted  the  council  au- 
thority to  issue  privilege  licenses,  to  declare, 
prevent,  or  abate  nuisances,  and  to  prohibit 
or  suppress  disorderly  houses  of  all  kinds; 
ftirther,  that  under  such  misconception  they 
petitioned  for  an  abatement  of  McKee's  store 
AS  a  public  nuisance  '*by  revoking  his  license 
and  closing  up  his  place  of  [464]  business.*' 
But  malice  or  bad  faith  are  not  to  be  imputed 


to  the  petitioners  because  they  could  not  dis- 
criminate between  the  power  of  summary 
abatement  of  a  nuisance  per  se  and  the  abate- 
ment of  a  condition  such  as  that  shown  to 
have  been  in  existence  at  McKee's  store  by 
a  judicial  proceeding.  Can  it  be  that  ordinary 
laymen,  in  the  exercise  of  such  a  right,  may 
be  thus  caught  on  such  a  fine  point  of  law, 
to  their  undoing,  as  is  insisted  in  this  case? 
The  juater  view  is  that  these  men  but  ad- 
vanced the  above  mode  of  action  as  a  sugges- 
tion for  the  consideration  of  the  members  of 
the  council,  deemed  by  them  competent  to 
judge  and  act  as  public  officials,  and  that 
they  are  not  liable  if  they  acted  in  good 
faith  or  without  malice.  The  right  of  peti- 
tion guaranteed  to  the  citizen  in  the  bill  of 
rights  should  not  be  allowed  to  become  a 
trap  for  the  petitioner  to  be  sprung  by  any 
such  hairtrigger  of  technical  law. 

In  Harrison  v.  Bush,  6  El.  &  Bl.  344,  85 
E.  C.  L.  344,  119  Eng.  Rep.  (Reprint)  509, 
there  was  involved  a  memorial  signed  by  de- 
fendant along  with  a  large  number  of  the 
inhabitants  of  his  borough,  complaining  of 
the  conduct  of  plaintiff  as  a  justice  of  the 
peace,  and  the  court  was  of  opinion  no  action 
would  lie  for  libel  if  the  memorialist  thought 
he  was  addressing  an  authority  who  might 
reasonably  be,  and  was,  supposed  by  him  to 
have  the  duty  aitd  power  to  act  in  the 
premises.  Lord  Chief  Justice  Campbell,  de- 
livering the  opinion,  referred  to  an  earlier 
case  of  Fairman  v.  Ives,  5  B.  &  Aid.  642,  7 
E.  C.  L.  220,  and  to  the  opinion  of  Mr.  Jus- 
tice Holroyd  therein,  and  said: 

[465]  "Mr.  Justice  Holroyd  considered  that 
it  was  enough  if  the  petition  had  been  present- 
ed hona  fide,  'for  the  purpose  of  obtaining 
redress,'  without  considering  whether  the 
functionary  to  whom  it  was  presented  had 
the  power  to  grant  redress;  and  he  recognized 
the  case  of  Cleaver  v.  Sarrande,  which  carries 
considerably  further  the  doctrine  of  the  oc- 
casion repelling  the  presumption  of  malice. 
The  language  of  Best,  J.,  in  Fairman  v.  Ives, 
5  B.  &  Aid.  642,  7  E.  C.  L.  220,  is  particularly 
applicable  to  the  present  case:  The  circum- 
stances under  which  this  letter  was  sent  ren- 
dered it  a  privileged  communication.  It  was 
an  application  for  the  redress  of  a  grievance, 
made  to  one  of  the  King's  ministers,  who,  as 
the  defendant  honestly  thought,  had  author- 
ity to  afford  him  redress.  And  this  may  be 
done  without  hazard  of  an  action  or  prosecu- 
tion, if  the  application  be  made  hona  fide 
with  a  view  to  obtain  redress  for  some  injury 
received,  or  to  prevent  or  punish  some  public 
abuse.' " 

Satisfied,  as  we  are,  that  the  trial  judge 
properly  ruled  this  case,  the  writ  of  certiorari 
is  granted,  and  the  judgment  of  the  Court  of 
Civil  Appeals  is  reversed.  Judgment  here 
in  accord. 
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NOTE* 

Petition  for  LegiBlatiTO  or  EzeevtiTO 
Aotion  mm  Privileged  witbin  Law  of 
Libel  and  Slander* 

General  Rule,  462. 
Application  of  Rules 

In  General,  463. 

Absolute  Privilege,  466. 


General  Rule, 

It  is  generally  held  that  all  petitions 
and  memorials  complaining  of  misconduct  of 
either  private  citizens  or  public  officials  if 
prepared  in  good  faith  and  directed  to  the 
proper  authorities  invoking  legislative  or  ex- 
ecutive action,  with  a  view  to  obtain  redress 
for  some  injury  or  to  prevent  or  punish  some 
public  abuse,  are  privileged,  the  rule  being 
founded  on  the  importance  of  freedom  of  in- 
quiry and  the  right  of  exposing  malversation 
in  public  men  and  public  institutions  to  the 
proper  authorities,  and  the  importance  ot 
punishing  offenses  and  the  danger  of  silencing 
inquiry.  Lake  v.  King,  1  Saund  (Eng.)  131; 
Goodwin  v.  Graves,  4  Ont.  W.  Rep.  449;  Stan- 
ton V.  Andrews.  5  U.  C.  Q.  B.  0.  S.  211; 
Clark  V.  Ford,  1  Hayw.  A  H.  6,  6  Fed.  Cas. 
No.  2,820;  White  v.  Nichols,  3  How.  266, 
11  U.  S.  (L.  ed.)  591;  Wieman  v.  Mabee, 
45  Mich.  484,  8  N.  W.  71,  40  Am.  Rep.  477; 
Flynn  v.  Boglarsky,  164  Mich.  613,  129  N. 
W.  674,  17  Detroit  Leg.  N.  1109;  State  v. 
Burnham,  9  N.  H.  34,  31  Am.  Dec.  217; 
Thorn  v.  Blanchard,  6  Johns.  (N.  Y.)  608; 
Vandersee  v.  McGregor,  12  Wend.  (N.  Y.) 
545,  27  Am.  Dec.  156;  Woods  v.  Wiman,  122 
N.  Y.  446,  25  N.  E.  919,  reversing  47  Hun 
362,  14  N.  Y.  St.  Rep.  626;  Kent  v.  Bongartz, 
16  R.  I.  72,  22  Atl.  1023,  2  Am.  St.  Rep. 
870;  Reid  v.  Delorme,  2  Brev.  (S.  C.)  76; 
Connellee  v.  Blanton  (Tex.)  163  S.  W.  404; 
Harris  v.  Huntington,  2  Tyler  (Vt.)  129,  4 
Am.  Dec.  728;  Larkin  v.  Noonan,  19  Wis.  82; 
Werner  v.  Ascher,  86  Wis.  349,  56  N.  W.  869. 
And  see  the  reported  case.  See  also  Wright 
V.  Lothrop,  149  Mass.  385,  21  N.  E.  963; 
Galligan  v.  Kelly,  31  N.  Y.  S.  561;  Ramsey 
V.  Cheek,  109  N.  C.  270,  13  S.  E.  776;  Tyree 
V.  Harrison,  100  Va.  640,  42  S.  E.  296;  Gra- 
ham V.  Crozier,  44  U.  C.  Q.  B.  378. 

Thus  it  was  said  in  State  v.  Burnham,  9 
N.  H.  34,  31  Am.  Dec.  217 :  "If  the  end  to 
be  attained  is  justifiable;  as,  if  the  object  is 
the  removal  of  an  incompetent  officer,  or  to 
prevent  the  election  of  an  unsuitable  person 
to  office,  or  generally  to  give  useful  informa- 
tion to  the  community,  or  to  those  who  have 
a  right  and  ought  to  know,  in  order  that  they 
may  act  upon  such  information,  the  occasion 
is  lawful  and  the  party  may  then  justify  or 


excuse  the  publication.  Where,  however,  there 
is  merely  color  of  a  lawful  occasion,  and  the 
party,  instead  of  acting  in  go6d  faith,  aar 
sTimes  to  act  for  some  justifiable  end  merely 
as  a  pretense  to  publish  and  circulate  defama- 
tory matter,  or  for  other  unlawful  purpoee, 
he  is  liable  in  the  same  manner  as  if  such 
pretense  had  not  been  resorted  to." 

In  Kent  ▼.  Bongarts,  16  R.  L  72,  22  Aa 
1023,  3  Am.  St.  Rep.  870,  an  action  for  lib^ 
brought  by  a  constable,  the  allied  libel  was 
a  petition  signed  by  a  number  of  citizens  and 
addressed  to  the  town  oouncil,  the  body  hav- 
ing power  to  appoint  and  remove  the  town 
constables.  In  deciding  that  the  communi- 
cation was  privileged,  and  that  proof  of  ex- 
press malice  was  neoessary  before  the  plain- 
tiff could  recover,  the  court  said:  ''The 
question,  then,  is  whether  the  charges  them- 
selves are  of  such  a  character  Uiat  actual 
malice  can  be  inferred  from  them  simply  on 
proof  of  their  falsity.  It  is  well  settled  that 
falsity  alone  is  not  enough.  The  author  or 
authors  of  the  communication  may  make  it, 
and  press  it  upon  the  attention  of  others,  hon- 
estly believing  it  to  be  true,  and  acting  from 
the  purest  and  highest  motives,  when  in  fact 
it  is  false,  and  therefore  actual  malice  is 
not  to  be  inferred  from  mere  falsity.  .  .  . 
It  is  no  doubt  true  that  malice  may  in  some 
cases  be  inferred  from  the  defamato'ry  state- 
ments themselves;  but  where  representations, 
if  bona  fide,  are  privileged  by  the  occasion, 
the  mere  circumstance  that  they  are  defama- 
tory does  not  furnish  that  proof;  it  must 
be  shown,  either  from  the  nature  of  the  lan- 
guage employed  or  by  extrinsic  evidence,  that 
they  were  prompted  by  bad  feeling  or  wrong 
motives,  and  it  is  not  sufficient  in  such  cases 
that  the  representations  are  consistent  with 
the  existence  of  malice;  they  must  be  in- 
consistent with  bona  fides  and  honesty  of  pur- 
pose. .  .  .  We  do  not  think  the  charges 
here  complained  of  are  of  such  a  character 
that  a  jury  without  other  proof  would  be 
justified  in  finding  them  malicious.  They  are 
severe  in  substance,  but  concise  in  expression. 
They  employ  no  language  which  has  the  ap- 
pearance of  being  used  only  by  way  of  spite- 
ful invective  or  nudignant  vituperation.  Their 
chief  fault  is  that  they  are  vague  and  in- 
explicit, but  this  is  a  fault  which  is  as  like- 
ly to  have  arisen  from  unskilfulness  as  from 
malice.  Indeed,  the  petition  is  just  such  a 
petition  as  we  might  expect  from  persons 
honest  and  earnest  in  purpose,  but  ignorant 
of  the  proper  mode  of  making  charges  which 
are  to  be  judicially  investigated.  It  is  as 
consistent  on  the  face  of  it  with  good  faith 
as  with  malice,  and  therefore  ...  it  was 
for  the  plaintiff  to  show  by  extrinsic  evi- 
dence, not  only  that  the  charges  were  false, 
but  also  that  the  defendants  had  no  probable 
cause  for  believing  them  to  be  true^  or  that 
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thej  acted  without  sinoerity,  using  the  occa- 
sion as  a  mask  for  personal  spite  and  iU 
wilL* 

Application  of  Bute* 

In  Generail. 

It  is  not  material  whether  the  statements 
contained  in  such  petitions  or  memorials  are 
true  or  false,  since  the  dictates  of  public 
policy  must  merge  and  extinguish  all  indi> 
vidual   claims   and   personal    considerations. 
ThuB  in  Thorn  ▼.  Blanchard,  6  Johns.  (N.  Y.) 
•508,  it  appeared  that  a  petition  signed  by  a 
number  of  people  was  presented  to  the  coun- 
cil having  the  power  of  appointment  prating 
the  removal  of  the  plaintiff  from  the  office  of 
district  attorney,  and  assigning  as  the  ground 
of  the  request  that  he  had  grossly  abused 
and  perverted  the  powers  of  his  office.     It 
was  held  that  the  nature  of  the  communica- 
tion and  the  occasion  on  which  it  was  made 
prevented  the  legal  inference  of  noalice  and 
that  ihe  plaintiff  could  not  recover  without 
proving  express    malice.     The    court    said: 
"This  is  the  first  instance,  I  believe,  where 
an  action  has  been  brought  for  a  libel,  for 
words  in  a  petition  to  a  council,  for  remov- 
ing an  officer  of  government.    It  appears  to 
me  to  be  very  different  from  a  libel  not  at^ 
tended  with  this  circumstance,  and  does  not, 
prima  facie,  carry  with  it  the  presumption 
of  malice.    I  believe,  on  examining  the  peti- 
tions to  the  council  for  the  removal  from 
office,  hundreds  will  be  found  as  libelous  as 
this.   I  have  seen  a  great  many  myself.    And 
if  all  the  facts  they  state,  and  which  they 
profess  to  believe,  and  which  cannot  be  proved 
before  a  court  of  justice,  are  to  be  adjudged 
libelous,  uid  done  by  malice,  there  may  be 
prosecutions   without  number;    and   an   end 
will  be  put  to  all  complaints  against  persons 
holding  offices,  for  their  removal;   for  what 
person  would  complain,  or  tell  his  opinion, 
respecting  the  misconduct  of  officers,  when 
he  would  be  liable  to  be  harrassed  in  a  court 
of  law,  and  be  put  to  great  expense,  even  if 
he  could   prove   his   opinion   correct.     This 
shows  the   necessity   o^   proving  that   such 
petitions  were  presented  through  malice  by 
the  petitioner,  in  all  cases  of  this  kind,  and 
not  leave  it  to  be  inferred,  because  they  are 
not  able  to  prove  the  facts  in  a  court  of  law. 
The  council  of  appointment  being  a  court,  if 
I  may  so  call  it,  to  hear  all  complaints  against 
officers  of  government,  there  is  an  implied 
protection  for  the  complainants,  unless  it  can 
be  proved  the  same  was  done  by  malice.    This 
is  the  case,   in  other   courts,  in  many  in- 
stances, cited  from  the  books,  on  the  argu- 
ment, before  this  court.     It  is  common  for 
the  council   of   appointment,   on    complaint 
against  an  <^cer,  to  notify  him  of  the  com- 


plaint, and  to  cite  the  witnesses  against  him 
to  attend  at  a  certain  day;   if  the  person 
complained  of  is  acquitted,  and  the  charge 
not  proved,  shall  the  person  complaining  be 
charged  with  a  libel,  unless  the  chargi^s  can 
be  proved  to  have  been  made  through  ma- 
lice?   In  this  case  the  petition  was  made  open- 
ly, and  signed  by  twenty-four  persons,  many 
of    whom    were    respectable    inhabitants    of 
Washington,  and  must  have  been  well  known 
to  Mr.  Blanchard ;  and  is  it  not  a  very  extra- 
ordinary thing,  that  all  those  persons  should 
sign  that  petition  through  malice?     On  the 
contrary,  the  presumption  is,  that  they  did  it 
with  a  good  intent,  and  for  the  public  good, 
and  spoke  the  truth  when  they  said  'in  our 
opinion,'  etc.,  as  nothing  appears  that  it  was 
not   their   opinion,    and   there   is   no    proof 
of  malice.     Further,  it  seems  strange,  when 
this   petition   was   public,    at  the   time,   no 
prosecution  was  brought   for   a  number   of 
years.    The  petitioners  might  have  been  able 
to  prove  their  opinions,  at  the  time;    but 
they  may   not  be   able  to  do   so,   after   so 
long  a  lapse  of  time.     ...     It  appears 
that  the  defendant  in  error  was  a  district 
attorney  for  the  district  of  which  the  couuty 
of  Washington  is  a  part;  that  the  plaintiff 
and  twenty-three  other  citizens  of  that  county 
represented  him  to  the  council  as  having  been 
guilty  of  malversation  in  office;  that,  after 
the  lapse  of  some  years,  the  defendant  ob- 
tained  the   petition   from    the   files   of    the 
council  and   instituted  this  suit;    that  the 
chief  justice,  at  the  circuit,  charged  the  jury 
that  the  petition  was  sufficient  to  su])port 
.the  action,  and  the  jury,  accordingly,  found 
a  verdict  for  the  plaintiff  in  the  court  below. 
There  can  be  no  doubt,  but  that  malice,  as 
well  as  falsehood,  is  essential  to  sustain  an 
action   of   slander.     A   variety  of   cases   go 
to   establish,  that  where   the  words  are  in 
themselves  actionable,  yet,  if  spoken  without 
any  malicious  intention,  in  the  confidence  of 
friendship,  in  the  performance  of  church  dis- 
cipline,   in   the    regular   course   of    judicial 
proceedings,  or  in  the  discharge  of  the  duties 
of  life,  an   action  of   slander  will  not  lie, 
because    the     circumstances,     under     which 
they   are   spoken,   destroy    the   presumption 
of   malice;    and   without   malice   there    can 
be  no  slander.     .     .     .     The  case  before  us 
cannot   be  considered   as   an   ordinary   libel, 
where  malice  is  to  be  implied  from  the  face 
of  the  libel.    It  was,  at  all  events,  incumbent 
on  the  prosecutor  to  prove  express  malice;  to 
demonstrate  that  an  evil  intention  existed; 
to  show,  in  the  words  of  Hawkins,  that  tlie 
petition   was   entirely    false,    malicious    and 
groundless,  and  instituted  not  with  a  design 
to  go  through  with  it,  but  only  to  expose 
the  defendant's  character,  under  the  show  of 
a   legal   proceeding.     And   as   this   was   not 
done,  nor  attempted,  and  as  the  chief  justice 
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did  not  declare  that  it  was  necessary  to  be 
done,  and  charge  the  jury  to  that  effect,  I 
think  it,  on  this  ground,  a  clear  case  in 
favor  of  the  plaintiff  in  error.  Indeed,  I  have 
no  hesitation  in  going  further,  and  saying, 
that  the  chief  justice  ought  to  have  told  the 
jury  that  the  presumption  was  against  mal- 
ice, and  that  in  that  state  of  the  evidence, 
they  ought  not  to  have  hesitated  about  find- 
ing against  the  plaintiff.  It  is  not  very  ma- 
terial, in  the  decision  of  this  cause,  to  de- 
termine whether  malice  is  a  deduction  of 
law,  to  be  decided  by  the  court,  or  a  question 
of  fact,  to  be  settled  by  the  jury.  In  either 
hypothesis,  it  was  not  made  out  in  the  present 
controversy.  But  there  is  a  certain  class  of 
cases,  wherein  no  prosecution  for  a  libel  will 
lie,  when  the  matter  contained  in  it  is  false 
and  scandalous;  as  in  a  petition  to  a  com- 
mittee of  parliament ;  in  articles  of  the  peace, 
exhibited  to  justices  of  the  peace;  a  present- 
ment of  a  grand  jury;  in  a  proceeding  in  a 
regular  course  of  justice;  in  assigning,  on 
the  books  of  a  quakers'  meeting,  reasons  for 
expelling  a  member;  in  an  exposition  of  the 
abuses  of  a  public  institution,  as  in  the  case 
of  the  deputy  governor  of  Greenwich  hospital, 
addressed  to  the  competent  authority  to  ad- 
minister redress.  The  policy  of  the  law 
here  steps  in  and  controls  the  individual 
right  of  redress.  The  freedom  of  inquiry,  the 
right  of  exposing  malversation  in  public  men 
and  public  institutions,  to  the  proper  author- 
ity, the  importance  of  punishing  offenses,  and 
the  danger  of  silencing  inquiry  and  of  afford- 
ing impunity  to  guilt,  have  all  combined  to 
shut  the  door  against  prosecutions  for  libels, 
in  cases  of  that,  or  of  an  analogous  nature. 
(2  Hawk.  b.  1.  c.  73.  s.  8;  4  Bac.  Abr.  452; 
Esp.  Dig.  606,  and  4  Com.  Dig.  717,  c.  2.) 
The  case  before  us  is  an  application  to  the 
council  of  appointment  for  the  removal  of 
a  district  attorney,  charging  him  with  mal- 
versation in  office.  It  is  in  the  nature  of 
a  memorial  for  the  redress  of  grievances,  ad- 
dressed in  the  proper  channel  by  which  such 
redress  might  be  had.  .  .  .  And,  whether 
true  or  false,  whether  innocent  or  malicious, 
the  powerful  and  commanding  dictates  of  pub- 
lic policy  must  merge  and  extingaish  all 
individual  claims,  and  all  personal  considera- 
tions." 

In  Vanderzee  v.  McGregor,  12  Wend.  (N. 
Y.)  645,  27  Am.  Dec.  156,  it  appeared  that 
a  memorial  was  signed  by  the  defendant  and 
a  number  of  others  directed  to  the  board  of 
excise  of  a  town,  remonstrating  against  the 
granting  of  a  license  to  the  plaintiff  to  keep 
a  tavern  in  that  town  for  the  ensuing  year. 
The  memorial  stated  that  the  plaintiff  was 
a  professional  pettifogger;  that  he  stirred  up 
suits;  that  he  endeavored  to  have  justices' 
courts  appointed  at  his  house;  and  that  he 
demanded  juries   when   wholly   unnecessary. 


for  the  purpose  of  bringing  large  numbers  of 
people  together  at  his  tavern.  The  communi- 
cation was  held  to  be  privileged  so  that  no 
action  would  lie  unless  express  malice  was 
proved. 

In  Harris  v.  Huntington,  2  Tyler  (Vt.)  129, 
4  Am.  Dec.  728,  it  was  held  that  a  petition 
by  a  number  of  citizens  addressed  to  the 
legislature  protesting  against  the  reappoint- 
ment of  a  person  to  the  office  of  justice  of  the 
peace  was  not  the  subject  of  an  action  for 
libel,  though  the  statements  contained  in 
the  petition  were  false.  The  court  said:  "If 
this  right  of  petitioning  for  a  redress  of 
grievances  should  sometimes  be  perverted  to 
the  purposes  of  defamation,  as  the  right  of 
petitioning  with  impunity  is«established  both 
by  the  common  law  and  our  declaration  of 
rights,  the  abuse  of  the  right  must  be  sub- 
mitted to  in  common  with  other  evils  in 
government,  as  subservient  to  the  public  wel- 
fare. The  court,  therefore,  consider  that  no 
action  can  be  maintained  for  a  libel,  upon  & 
petition  for  redress  of  grievances,  whether  the 
subject-matter  of  the  petition  be  true  or  false, 
simply  on  its  being  preferred  to  either  branch 
of  the  general  assembly,  or  disclosed  to  any 
of  its  members.  Though  they  would  here 
suggest,  that  it  is  possible  that  an  acti<m 
might  lie  on  such  petition,  if,  with  a  malici- 
ous design  to  injure  and  defame,  it  were  pub- 
lished in  the  public  newspapers  without  the 
order  of  the  general  assembly,  as  such  publi- 
cation would  not  be  necessary  to  the  occasion, 
nor  would  be  within  the  course  of  proceed- 
ings, in  our  parliament;  hut  in  such  case  it 
might  be  doubtful  whether  an  action  in  the 
present  form  would  lie,  or  whether  an  action 
on  the  case,  in  the  nature  of  a  writ  of  con- 
spiracy, should  not  be  preferred." 

A  petition  by  an  individual  to  the  legisla- 
ture complaining  of  the  delinquency  of  the 
attorney  general  and  praying  that  he  should 
be  directed  to  do  his  duty,  has  been  held  in 
an  action  for  libel  against  the  petitioner  to 
be  privileged.  Beid  v.  Delorme,  2  Brev.  (S. 
G.)  76,  wherein  it  was  said:  "Though  the 
conduct  of  Delorme  may  have  been  unreason- 
able and  malicious,  yet,  in  petitioning  the 
legislature  against  a  public  officer  of  the 
state,  he  was  in  the  exercise  of  a  constitution- 
al right,  and  his  motives  cannot  easily  be  as- 
certained or  appreciated.  We  believe  he  had 
no  just  ground  of  complaint;  but  we  cannot 
say  that  he,  himself,  knew  he  had  not.  He 
unquestionably  had  probable  ground  to  sup- 
pose he  had  not  been  well  treated  by  the  at- 
torney general.  .  .  .  There  is  no  ground 
upon  which  this  action  can  be  legally  sup- 
ported. Every  citizen  has  a  right  to  peti- 
tion the  legislature  for  a  redress  of  grievances, 
and  even  on  account  of  grievances  which  do 
not  exist,  if  they  are  supposed  to  exist,  al- 
though in  doing  so,  the  feelings  of  individuals, 
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or  their  reputatioiiB,  should  be  woiinded. 
In  the  present  case,  the  words  which  have 
given  offense  to  the  plaintiff  were  necessary 
to  be  inserted,  in  order  to  show  the  nature 
of  the  complaint  against  the  attorney  gen- 
eral." 

A  petition  to  a  municipal  council  for  the 
removal  of  the  plaintiff  from  the  office  of  a 
poundkeeper  lor  alleged  misconduct  is  pro- 
tected by  a  qualified  privilege.  Goodwin  v. 
Graves,  4  Ont.  W.  Rep.  449. 

In  Cook  V.  Hill,  3  Sandf.  (N.  Y.)  341,  it 
appeared  that  a  memorial  was  sent  by  the 
defendant  to  the  postmaster  general  protest- 
ing against  the  giving  of  a  contract  to  the 
plaintiff  and  alleging  that  the  latter  commit- 
ted fraud  and  colluded  with  others  in  order 
to  procure  the  contract.  The  memorial  was 
held  not  to  be  absolutely  privileged,  the  court 
saying:  "We  are  not  much  inclined,  after 
considering  the  authorities,  to  extend  the  doc* 
trine  of  absolutely  privileged  communications. 
We  shall  conform  to  the  settled  rule,  as  far 
as  the  law  has  carried  it;  but  we  shall  go  \ 
no  further.  In  England,  as  well  as  here,  this  * 
doctrine  of  absolute  privilege  is  confined  to 
two  classes  of  cases.  First,  To  proceedings 
in  courts  of  justice.  Secondly,  In  England, 
to  parliamentary  proceedings ;  and  by  analogy 
to  our  legislative  proceedings.  The  latter 
class  originated  in  England,  in  the  fact  that 
parliament  was  considered  the  high  court  of 
justice  in  the  kingdom.  The  privilege  was 
applied  to  legislative  bodies  in  this  country, 
without  the  existence  of  the  reason  which 
induced  it  there.  The  doctrine  has  not  been 
extended  here,  beyond  legal  proceedings;  and 
applications,  memorials,  and  similar  matters 
presented  to  the  legislature  or  growing  out 
of  legislative  proceedings.  And  in  all  these 
cases,  the  privilege  is  confined  to  matters 
pertinent  to  the  legal  or  legislative  proceed- 
ing, to  which  the  communication  relates." 

Proof  of  express  malice  in  any  written  pub* 
lication,  petition,  or  proceeding,  addressed  to 
any  tribunal  will  make  the  publication,  pe- 
tition or  proceeding  actionable.  Donnehy  v. 
O'Connell,  66  Conn.  175,  33  Atl.  920.  Com- 
pare the  cases  cited  in  the  following  subdi- 
vision. 

A  publication  is  not  excessive  so  as  to 
take  it  out  of  the  rule  of  privilege,  if  made 
only  to  those  who  sign  the  petition.  Harris 
V.  Huntington,  2  Tyler  (Vt.)  129,  4  Am.  Dec. 
728, 

AbSOLXTTB    PRIVILEX3B. 

While  in  most  of  the  cases  where  the  ques- 
tion has  arisen,  the'  courts  treat  a  petition  or 
memorial  as  being  within  the  rule  of  qualified 
privilege,  eaetk  a  document  has  been  held  to 
^  privileged  absolutely.  Thus  in  Stanton 
V.  Andrews,  6  U.  C.  Q.  B.  0.  &  211,  it  was  held 
Ann.  Cas.  191 8 A — 80. 


that  a  petition  to  the  lieutenant  governor 
charging  the  plaintiff  with  corruption,  con- 
nivance and  extortion  in  the  office  of  commis- 
sioner of  the  court  of  requests  and  praying 
for  redress  was  absolutely  privileged. 

So  it  was  held  in  Larkin  v.  Noonan,  19 
Wis.  93,  wherein  it  appeared  that  the  libelous 
matter  complained  of  was  contained  in  a 
petition  directed  to  the  governor,  to  procure 
the  removal  of  the  plaintiff  from  the  office 
of  sheriff  on  account  of  alleged  misconduct 
in  office,  that  it  was  in  the  nature  of  a  ju- 
dicial proceeding  and  therefore,  if  the  matters 
stated  in  the  petition  were  pertinent  to  the 
Bubject  of  investigation,  they  were  absolutely 
privileged  and  furnished  an  absolute  exemp- 
tion from  all  liability  to  an  action  of  libeL 
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Witaessea  »  Waiver  of  Inoompetenoy 
•»  Rffeot  on  Subsequent  Trial. 

Waiver  of  defendant's  incompetency  to  tes- 
tify to  transactions  with  decedent  makes  him 
competent  on  subsequent  trials. 

Appeal  and  Error  — >  Effeot  of  Decision 
— Iaw  of  tlio  Caae. 

A  decision  on  the  facts  certified  that  de* 
fendant's  incompetency  as  a  witness  was 
waived  becomes  the  law  of  the  case  for  sub- 
sequent trials,  as  such  record  can  be  corrected 
only  on  a  rehearing,  and  not  falsified  on  a 
subsequent  trial,  by  showing  the  facts  were 
otherwise  than  certified. 

Witnesses  »  Transaction  with  Dece* 
dent  ^  Waiver  of  Incompetency. 

An  administrator  suing  on  behalf  of  de- 
cedent's estate,  by  calling  defendant  as  a  wit- 
ness to  a  constituent  fact,  a  transaction  in 
decedent's  lifetime,  though  not  examining  him 
generally  on  the  question  in  issue,  waives  his 
incompetency,  and  makes  him  competent  as  a 
general  witness. 

[See  note  at  end  of  this  case.] 

Trial  — >  Neocaaity  of  Specific  Objection 
—  Evidence  Aduisaible  for  Some  Pur- 
poae. 

Receiving  evidence,  if  admissible  for  any 
purpose,  cannot  be  held  error,  the  exceptions 
not  stating  the  ground  of  objection,  and  the 
purpose  for  which  it  was  received  not  appear- 
ing. 
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WitneMea  —  ImpeaelisueaLt  —  Neoestity 
of  Foundation  —  Deposition. 

The  rule  requiring  foundation  for  impeach- 
ment is  not  applicable  to  witneases  testifying 
by  deposition. 

Evidenee  -*  Conclnaiona  — >  Motive. 

Plaintiff  having  introduced  evidence  tend- 
ing to  show  a  reason  favorable  to  him  for 
an  admitted  act  of  defendant,  defendant,  to 
explain  his  conduct,  could  give  his  version  of 
the  occasion  and  his  reason  for  the  act,  though 
such  reason  was  uncommunicated  to  any  one 
at  the  time;  this  affecting  only  the  weight 
of  his  testimony. 

Appeal  and  Error  —  Questions  Pre- 
sented hj  Record  —  Ezolnsion  of  Eri- 
denoe. 

That  plaintiff  may  complain  of  exclusion  of 
his  evidence,  offered  to  meet  defendant's  evi- 
dence of  C's  declarations,  the  record  should 
show  that  defendant  was  permitted  to  prove 
C'S  declarations. 

Exceptions  Hot  Briefed. 

An  exception  is  waived  by  failure  to  brief 
it. 

Questions  Hot  Raised  Below. 

It  not  having  been  claimed  at  the  trial 
that  the  official  character  of  witness  affected 
the  admissibility  of  a  declaration  made  to 
him,  such  question  cannot  be  considered  on 
review  of  exclusion  of  the  declaration. 

Evidenee  —  Res  Gestae  — >  Deelaration 
in  Answer  to  Question. 

Declarations  of  plaintiff's  intestate,  when 
living^  with  defendant,  prompted  by  inquiries 
of  the  overseer  of  the  poor,  that  she  was 
boarding  with  defendant,  are  not  admissible 
on  the  issue  of  whether  she  was  living  with 
him  under  a  contract  for  board  or  a  contract 
for  support,  in  consideiuition  of  her  property, 
on  which  depended  title  to  the  property,  they 
being  mere  narrative,  and  not  arising  natural- 
ly and  spontaneously  from  the  act  of  living 
there,  so  as  to  be  part  thereof  and  derive 
credit  therefrom. 

Adn&isaibility  of  Evidence  —  Corrobor- 
atins  Testimony  as  to  Gift. 

Where  plaintiff,  to  show  that  his  intestate, 
while  living  with  defendant,  had  not,  as 
claimed  by  defendant,  given  him  all  of  her 
property  for  her  support,  showed  that  she 
gave  defendant's  young  daughter  fifty  dollars, 
defendant  could,  as  against  objection  going 
only  to  its  weight,  in  corroboration  of  his 
testimony  that  he  gave  intestate  the  money 
with  which  to  make  the  gift,  introduce  his 
personal  cashed  check  for  iifty  dollars,  pay- 
able to  R,  and  indorsed  by  him  for  her. 
Appeal  and  Error  ^  Questions  Pre- 
sented bjr  Record  —  Argument  of 
Counsel. 

Absent  the  transcript,  or  an  agreement  dis- 
pensing with  it,  exceptions  to  argument  of 
counsel  cannot  be  considered,  the  bill  of  ex- 
ceptions referring  to  the  transcript  on  this 
question,  and  so  making  it  controlling,  and 
there  being  in  the  bill  of  exceptions,  not  the 
precise  language  of  the  argument,  bat  only 
a  meager  statement  of  it. 


Exceptions  from  Orange  County  Court: 
FlSH,  Judge. 

Action  by  Eunice  Y.  Comstock's  adminis- 
trator, plaintiff,  against  Abe  Jacobs,  defend- 
ant. Judgment  for  defendant.  Plaintiff  al- 
leges exceptions.  The  facts  are  stated  in  the 
opinion.    AmBiCED. 

John  W,  Gordon,  Earl  R.  Davis  and  W.  B. 
Bprague  for  plaintiff. 

David  S.  Conant,  Frank  S.  WiUiama,  R.  N. 
Harvey  and  Stanley  O,  WUeon  for  defendant. 

[136]  Taylor^  J.— This  is  the  third  time 
this  case  has  be^i  here.  The  first  opinion, 
Comstock  V.  Jacobs,  84  Vt.  277,  78  Atl.  1017, 
Ann.  Gas.  1913A  679,  contains  a  full  state- 
ment of  the  facts  which  were  not  materially 
different  on  the  last  trial  below,  and  so  need 
not  be  repeated.  For  the  report  of  the  second 
hearing  [137]  of  the  case  see  Comstock's 
Admr.  v.  Jacobs,  86  Vt  182,  84  Atl.  568. 

1.  Defendant  was  a  witness  in  his  own 
behalf  and,  against  the  objection  that  he  was 
incompetent  to  testify  to  the  contract  as 
the  other  party  thereto  was  dead,  was  per- 
mitted to  testify  that  he  made  a  contract 
with  the  Comstocks  for  their  life  support  for 
which  he  was  to  have  all  their  property. 
Plaintiff  had  introduced  no  living  witness  to 
such  a  contract  and  his  rebuttal  evidence 
tended  to  show  that  no  such  contract  was 
ever  made.  Plaintiff  had  not  called  defend- 
ant as  a  witness  at  this  trial.  When  the  case 
was  first  here  it  appeared  that  the  plaintiff, 
in  his  opening  case,  called  the  defendant  as 
a  witness  and  examined  him  at  length  rela- 
tive to  the  contract  made  by  him  with  the 
Comstocks  under  which  he  received  all  their 
property,  and  also  as  to  the  amount  of  money 
and  property  received  by  him  from  plaintiff's 
intestate  in  her  lifetime.  On  the  facts  cer- 
tified by  the  judge  who  presided  at  the  trial, 
this  Court  then  held  that  the  plaintiff,  by 
calling  the  defendant  as  a  witness  and  examin- 
ing him  as  he  did,  waived  the  statutory  in- 
competency and  made  him  competent  as  a 
general  witness  in  the  case.  Comstock  ▼. 
Jacobs,  84  Vt.  281,  78  Atl.  1017,  Ann.  Cas. 
1913 A  679.  It  is  now  claimed  that  when 
plaintiff  called  the  defendant  as  a  witness 
at  the  first  trial  he  only  inquired  of  him 
concerning  Mrs.  Comstock's  bank  book,  and 
the  judge  presiding  at  the  last  trial  states  in 
the  bill  of  exceptions  now  before  us  that  it 
appeared  that  at  a  previous  trial  the  defend- 
ant had  been  used  as  a  witness  by  both 
parties,  but  the  plaintiff  had  only  used  him 
as  a  witness  concerning '  the  bank  book  of 
Eunice  Y.  Comstock. 

No  question  is  made  but  that  the  record 
when  the  case  was  first  here  showed  as  stated 
in  that  opinion.    The  decision  on  the  facts 


COMSTOCK'S  ADMINISTRATOR  ▼.  JACOBS. 

89  Vt,  XSS. 


467 


then  certified  up  settled  the  competency  of 
the  defendant  as  a  witness  in  his  own  behalf 
and  became  the  law  of  the  case  to  the  extent 
of  fixing  his  status  as  a  witness  in  the  subse- 
quent trials.     Cowles  v.  Cowles,  81  Vt.  503, 
711  Atl,  191.     The  waiver  of  defendant's  in- 
competency  as  a  witness  having  thus  been 
established,  it  could  not  .be  impeached  at  a 
subsequent  trial  without  falsifying  the  record 
of  the  former  trial.    That  record  must  stand 
as  no  steps  were  taken  to  have  it  corrected 
on  a  rehearing.    But  the  exception  could  not 
be  sustained  if  the  question  were  an  open 
one.   It  is  generally  held  that  when  an  execu- 
tor or  administrator,  suing  or  defending  on 
behalf  of  a  decedent's  [138]  estate,  calls  the 
adverse  party  and  examines  him  in  regard  to 
transactions   with  the  decedent,   he  thereby 
-waives  the  statutory  incompetency  of  the  wit- 
ness and  makes  him  competent  as  a  general 
witness  in  the  case.     Note  to  Gomstock  y. 
Jacobs,  Ann.  Cas.  1913A  682  and  cases  cited; 
Paine  v.  McDowell,  71  Vt.  28,  41  Atl.  1042; 
Ainsworth  v.  Stone,  73  Vt.  101,  50  Atl.  805; 
Dee  v.  King,   77   Vt.  230,   69   Atl.   839,   68 
LR.A.  860;  Cowles  v.  Cowles,  81  Vt.  498,  71 
Atl.  191;    Green   v.  Mason,   84  Vt.  289,   79 
Atl.  48;  Linsley  v.  Lovely,  26  Vt.  135. 

The  bank  book,  concerning  which  plaintifiT 
examined  the  defendant,  was  the  principal 
subject-matter  of  the  controversy.  The  time 
of  the  transaction  to  which  this  testimony 
related  is  not  stated;  but  it  must  have  been 
during  Mrs.  Comstock's  lifetime,  as  the  bank 
book  had  been  transferred  to  the  defendant 
and '  the  deposit  collected  by  him  several 
months  before  her  death.  By  calling  the  de- 
fendant and  examining  him  aa  to  this  matter 
plaintiff  waived  the  benefit  of  tlfe  statute  and 
the  defendant  became  a  competent  witness 
in  his  own  behalf  on  all  relevant  matters. 
The  justice  of  this  rule  is  too  apparent  to 
require  extended  argument.  It  would  be  most 
unjust  to  require  the  defendant  to  admit  hav- 
ing received  the  bank  book  and  its  proceeds 
and  deny  him  the  opportunity  to  explain  how 
he  came  by  them.  Upon  the  defendant's 
theory  of  the  case  the  transfer  of  the  bank 
book  was  one  of  several  facts  making  up  a 
whole  transaction.  Having  called  the  defend- 
ant as  a  witness  to  one  of  the  constituent 
facts,  plaintiflT  could  not  object,  on  any  just 
ground,  to  his  testifying  to  the  whole.  To 
sustain  his  objection  would  be  to  contenance 
his  occupying  inconsistent  positions.  For 
the  protection  of  the  estate  which  the  plain- 
tiff represents,  the  statute  denied  the  defend- 
ant the  right  to  testify  in  his  own  behalf. 
The  plaintiff  was  at  liberty  to  insist  upon  or 
waive  the  benefit  of  the  statute  as  seemed 
to  him  best  for  the  interests  of  the  estate. 
He  could  keep  the  door  shut,  if  he  chose  to 
do  so;  but  he  could  not  open  it,  so  far  or  so 
long  as  suited  his  own  purposes,  and  then 


close  it.    Once  open  it  remains  open  until  the 
end  of  the  litigation. 

It  may  be  that  plaintiff  oould  have  called 
the  defendant  as  a  witness  to  some  fact  with- 
out waiving  his  incompetency  to  testify  gen- 
erally; as  to  testify  to  some  matter  arising 
since  his  appointment  as  administrator. 
(Merchants'  Loan,  etc.  Co.  y.  Egan,  222  111. 
494,  78  N.  £.  800)  or  in  caae  of  necessity  to 
[139]  identify  letters  or  other  documentary 
evidence  preparatory  to  offering  them  in  evi» 
dence  (Garrus  ▼.  Davis,  234  111.  326,  84  N. 
E.  924;  StevCTS  ▼.  Moulton,  68  N.  H.  254, 
38  Atl.  732).  But  these  and  similar  cases 
are  to  be  regarded  as  exceptions  to  the  gen- 
eral rule  that  by  using  a  disqualified  witness 
a  party  waives  the  right  to  object  to  his  com- 
petency later. 

Plaintiff  contends  that  our  decisions  on  this 
question  have  all  proceeded  on  the  ground 
that  the  party  calling  the  witness  has  ex- 
amined him  generally  on  the  question  in  is- 
sue. This  is  a  misinterpretation  of  our  hold- 
ings. While  such  was  the  situation  in  some 
cases,  and  so  there  was  no  occasion  in  the 
particular  case  to  go  further  than  that,  we 
have  no  decision  holding  that,  in  order  to 
waive  the  disqualification,  it  is  necessary  that 
the  examination  of  the  witness  relate  to  the 
contract  in  issue.  In  some  of  the  cases  the 
rule  we  now  announce  was  unmistakably  fore- 
casted. 

Plaintiff  also  argues  at  some  length  that 
Linsley  v.  Lovely,  supra,  does  not  bear  upon 
the  present  question;  that,  as  it  relates  to 
waiver  of  incompetency  on  account  of  interest, 
it  is  not  an  authority  for  our  decisions  based 
upon  it  where  the  question  was  waiver  of 
incompetency  due  to  the  death  of  the  other 
party.  The  force  of  Linsley  v.  Lovely  as  an 
authority  becomes  apparent  when  we  consider 
the  successive  steps  by  which  the  law  applica- 
ble to  the  case  has  developed.  At  common 
law  no  person  interested  in  a  cause  could  be 
admitted  to  testify  in  favor  of  that  interest. 
Carr  w.  CorneU,  4  Vt.  118.  Prior  to  1862 
a  party  situated  like  the  defendant  was  de- 
nied the  right  to  testify  not  because  the  other 
party  to  the  transaction  was  dead  but  because 
of  interest.  By  No.  13,  Acts  of  1852,  all 
objection  arising  from  interest,  whether  as 
party  or  otherwise,  was  removed  (Smith  v. 
Potter,  27  Vt.  308,  65  Am.  Dec.  198)  and  a 
party  was  given  the  right  to  compel  the  ad- 
verse party  to  testify  in  his  behalf. 

Linsley  ▼.  Lovely  arose  before  the  Act  of 
1852.  The  Court  then  held  that  a  party  who 
called  a  witness  who  was  disqualified  because 
of  interest  and  examined  him  upon  a  question 
to  the  court  touching  the  interest  of  another 
witness  could  not  object  to  his  being  examined 
by  the  other  party  upon  the  merits  of  the 
cause  to  the  jury.  It  was  said  that  by  so 
doing  the  party  calling  him  waived  the  right 
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to  object  to  his  competency.  So  long  as  the 
Statute  of  1852  remained  in  force  unamended 
the  fact  that  one  of  the  parties  to  a  transac- 
tion was  dead  did  not  affect  the  [140]  right 
of  the  living  party  to  testify.  To  guard 
estates  of  deceased  persons  from  the  appre- 
hended danger  of  allowing  the  survivor  when 
the  other  party  was  disabled  by  death  to 
meet  and  explain  such  testimony,  the  Legis- 
lature saw  fit  to  restrict  the  effect  of  the 
Statute  of  1862  by  engrafting  thereon  pro- 
visos relating  to  such  cases.  Fitzsimmons  y. 
Southwick,  38  Vt.  614.  These  provisos  first 
appeared  in  the  revision  of  1863  (G.  S.  Ch. 
36,  §  24)  and  covered  what  is  now  P.  S.  1589 
to  1691.  An  exception  was  thus  carved  out 
of  the  old  disqualification  of  interest,  and, 
within  a  limited  scope,  the  discarded  rule 
was  restored.  See  1  Wig.  on  Ev.  §  578.  The 
main  object  of  the  statute  was  to  remove 
and  not  to  create  disqualifications;  and  the 
provisos  operate  as  a  limitation  or  exception, 
so  that  competency  is  the  rule  and  incompe- 
tency the  exception.  See  Hopkins  v.  Sargent, 
88  Vt.  217,  92  Atl.  14;  Lytle  v.  Bond,  40  Vt. 
622.  Within  their  scope  the  provisos  restore 
the  disqualification  that  existed  at  common 
law.  Thus  it  is  seen  that  Linsley  v.  Lovely 
is  full  authority  for  the  several  decisions  in 
support  of  which  it  is  cited. 

Plaintiff  attempts  to  distinguish  this  from 
our  cases  holding  a  waiver,  but  the  case  is 
not  distinguishable.  Cases  cited  from  other 
jurisdictions  do  not  require  extended  notice. 
They  depend  largely  on  the  wording  of  the 
local  statutes^  No  case  has  been  called  to 
our  attention  that  disagrees  with  the  general 
proposition  stated  above,  and  the  law  applica- 
ble to  this  question  is  too  well  settled  in  our 
decisions  to  make  a  review  of  the  decisions 
in  other  states  upon  dissimilar  statutes  at 
all  profitable. 

2.  Plaintiff  testified  that  the  defendant,  at 
plaintiff's  house  shortly  after  the  Comstocks 
went  to  live  with  the  defendant,  said  that 
they  were  hiring  their  board  of  him;  and  then 
asked  if  there  was  not  some  way  he  could  get 
their  property.  Plaintiff  testified  further 
that  the  defendant  asked  him  what  the  law 
was  about  the  disposition  of  deceased  person's 
property,  upon  which  he  referred  the  defend- 
ant to  the  Public  Statutes,  a  copy  of  which 
was  in  the  house;  and  that  the  defendant 
then  examined  the  statutes  in  relation  to 
that  matter.  The  testimony  of  plaintiff's 
daughter,  Mrs.  Toussant,  given  by  deposition, 
tended  to  corroborate  the  plaintiff.  Defend- 
ant admitted  examining  the  statutes  at  the 
plaintiff's  house,  but,  subject  to  plaintiff's 
objection  and  exception,  was  permitted  to 
testify  that  the  only  occasion  when  he  looked 
into  a  law  book  at  plaintiff's  house  was  in 
[141]  connection  with  another  matter.  Sub- 
ject to  objection  and  exception  he  was  also 


permitted  to  state  the  reason  why  he  ex- 
amined the  statutes.  It  did  not  appear  that 
this  reason  for  so  doing  was  communicated 
to  anyone  at  the  time.  Defendant  claimed 
the  right  to  give  his  reason  on  the  ground 
that  it  might  tend  to  impeach  Mrs.  Toussant, 
or  that  it  might  tend  to  show  that  she  was 
mistaken  as  to  the  occasion.  The  court  re- 
ceived the  evidence  without  confining  it  to 
impeachment.  No  foundation  for  impeach- 
ment of  Mrs.  Toussant  was  laid  in  her  cross- 
examination,  although  defendant  was  repre- 
sented by  counsel  at  the  taking  of  her  deposi- 
tion. 

The  ground  of  objection  is  not  stated  in  the 
exceptions  and  the  purpose  for  which  the 
evidence  was  received  does  not  appear.  In 
these  circumstances,  if  the  evidence  was  ad- 
missible for  any  purpose,  we  cannot  hold  that 
it  was  error  to  receive  it.  If  a  wrong  use 
of  it  was  subsequently  made,  it  would  present 
another  question  not  raised  here.  Roxbury 
v.  Central  Vermont  R.  Co.  60  Vt.  121,  14 
Atl.  92;  Fairbanks  v.  Stowe,  83  Vt.  155,  74 
Atl.  1006,  138  Am.  St.  Rep.  1074;  Jenness 
V.  Simpson,  84  Vt.  139,  78  Atl.  886;  London- 
derry V.  Fryor,  84  Vt.  298,  79  Atl.  46.  Plain- 
tiff's objection  nqw  made  that  the  evidence 
was  inadmissible  as  impeaching  testimony,  as 
no  foundation  had  been  laid,  is  without  merit. 
The  rule  requiring  foundation  for  impeach- 
ment is  not  applicable  to  witnesses  who  testi- 
fy by  deposition.  Downer  v.  Dana,  19  Vt. 
338;  Robinson  v.  Hutchinson,  31  Vt.  443; 
Billings  V.  Metropolitan  L.  Ins.  Co.  70  Vt. 
477,  41  Atl.  516. 

Apart  from  the  question  of  impeachment^ 
w^hich  we  do  not  consider,  the  testimony  was 
admissible  as  tending  to  explain  defendant's 
conduct.  Plaintiff's  testimony  was  to  the 
effect  that  as  a  result  of  the  conversation  con- 
cerning the  Comstocks  the  defendant  examined 
the  statutes.  Defendant  having  admitted 
looking  into  the  statutes  on  an  occasion,  the 
circumstance  unexplained  made  weight  for 
the  plaintiff.  Defendant  was  entitled  to  give 
his  version  of  the  occasion  for  doing  this. 

Norton  v.  Perkins,  67  Vt.  203,  31  Atl.  148, 
relied  upon  by  the  plaintiff  is  not  to  the  con- 
trary. There,  plaintiff  was  permitted  to  give 
his  reason  for  not  visiting  his  father,  the 
intestate,  while  living  at  the  defendant's. 
This  was  held  not  to  be  relevant  to  anv  issue 
and  the  reason  being  of  a  character  calculated 
to  prejudice  the  defendant,  it  was  error  to 
receive  it.  Here,  plaintiff  having  first  intro- 
duced evidence  tending  to  sliow  [142]  a  rea- 
son for  an  admitted  act  favorable  to  himself, 
the  defendant's  testimony  as  to  his  reason 
for  the  act  was  relevant  and  material.  The 
fact  that  the  reason  was  not  communicated 
to  anyone  at  the  time  does  not  affect  the 
admissibility  of  the  evidence,  though  it  might 
affect  its  weight. 
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3.  Defendant  was  permitted  to  show  by  his 
wife  under  exception  that  she  went  to  live 
with  the  Gomstocks  when  about  three  years 
old;  that  she  was  brought  up  by  and  lived 
with  them  until  she  was  about  eighteen  years 
old;  that  her  relations  with  the  Gomstocks 
were  friendly;   that  she  called  them  father 
and  mother  and  was  treated  by  them  as  their 
daughter.     The  ground  of  objection  to  this 
evidence  was  that  it  could  have  nothing  to 
do  with  the  claimed  contract  for  support  nor 
be  an  inducement  thereto,  because  the  defend- 
ant's whole  evidence  tended  to  show  that  the 
<»ntract  was  made  solely  with  him  because 
he  had  treated  the  Gomstocks  better  than  any- 
body else  and  because  they  liked  the  Jewish 
race.    A  similar  question  was  raised  when 
the  case  was  last  here   (86  Vt.  185,  84  Atl. 
568)  and  was  then,  as  it  must  be  now,  ruled 
against  the  plaintiff.    It  was  then  held  that 
the  circumstances  surrounding  these  parties 
and  their  former  dealings,  together  with  their 
previous  relations,  were  admissible  under  the 
rule  that,  on  the  question  whether  a  person 
did  a  particular  thing  or  not,  the  character 
of  the  subject-matter  and  the  circumstances 
affecting  the  relations  of  the  parties  to  that 
subject-matter,  affect  the  probability  of  the 
thing  in  question  having  been  done  as  claimed. 
PUifktiff  now  contends  that,  because  the  de- 
fendant stated  in  cross-examination  a  reason 
why  the  property  was  given  to  him,  he  was 
precluded   from   showing  any   other  induce* 
ment.     It  nowhere  appears  that  defendant 
atated  that  the  reason  given  was  the  sole 
reason ;  besides,  the  testimony  objected  to  was 
entirely  consistent  with  the  reason  defendant 
gave.    The  fact  that  their  foster  daughter 
had  married  a  Jew  would  help  to  explain  their 
friendliness  to  the  Jewish  race.    The  question 
is  substantially  the  same  as  when  here  before 
and  80  is  not  now  an  open  one. 

4.  Plaintiff  called  as  a  witness  one  G.  A. 
Washburn,  who  was  overseer  of  the  poor  for 
the  town  of  Gorinth  in  1907,  and  offered  to 
show  by  him,  in  substance,  that  in  the  sum- 
mer of  1907,  after  the  Gomstocks  came  to 
live  at  the  defendant's  house,  he  called  there 
to  investigate  as  to  their  financial  condition 
and  to  ascertain  from  them  what  they  had 
done  with  their  property;   [143]  that  he  did 
this  as  a  public  officer  because  there  was  dan- 
ger of  the  defendant's  getting  the  Gomstocks' 
property,  leaving  them  town  charges;    that 
witness  saw  Mr.  Gonistock  who  told  him  they 
had  not  given  away  their  property  for  sup- 
port but  were  living  at  the  defendant's  house 
nnder  a  contract  for  board.    The  evidence  was 
offered   (1)  to  meet  the  evidence  introduced 
by  defendant  of  Mr.  Gomstock's  declarations 
that  he  and  his  wife  had  turned  over  all  their 
property  to  the  defendant  for  their  support; 
and  (2)  on  the  ground  that  as  Mr.  Gomstock 
was  then  living  at  the  defendant's  house,  his 


declaration  that  he  was  boarding  there  was 
a  declaration  accompanying  and  explaining 
the  act  of  his  living  there,  as  resting  upon 
a  contract  for  board  and  not  for  support. 
The  evidence  was  excluded,  to  which  plaintiff 
excepted.  The  case  does  not  show  that  the 
defendant  had  been  permitted  to  prove  Mr. 
Gomstock's  declarations  against  interest;  be- 
sides, plaintiff  waives  the  exception  as  to  the 
first  ground  of  his  offer  by  failing  to  brief 
it. 

Plaintiff  argues  that  the  evidence  should 
have  been  received  because  it  was  a  declara- 
tion made  to  a  public  officer  in  the  discharge 
of  his  duties,  relied  and  acted  upon  by  such 
officer.  We  do  not  consider  what,  if  any, 
merit  there  ij9  in  this  claim,  as  no  such  ques- 
tion was  raised  on  the  trial.  It  was  not  then 
claimed  that  witness's  official  character  affect- 
ed the  admissibility  of  the  declaration. 

In  support  of  his  exception  as  to  the  ground 
of  the  offer  plaintiff  relies  upon  the  rule  that 
declarations  accompanying  acts  may  some- 
times be  received  in  evidence,  although  in 
their  nature  self-serving.  He  argues  that 
the  declarations  made  while  Mr.  Gomstock 
was  living  at  the  defendant's  characterized 
the  act  of  living  there  and  for  that  reason 
were  admissible.  It  is  well  to  notice  at  the 
outeet  that  the  rule  invoked  does  not  admit 
all  declarations  that  happen  to  be  made  at 
the  time  of  an  act,  even  if  the  act  itself  can 
be  proved.  Mr.  Wigmore  mentions  the  fol- 
lowing limitetions  to  the  use  as  evidence  of 
declarations  offered  as  part  of  a  transaction: 

1.  The  conduct  to  be  characterized  by  the 
words  must  be  independently  material  to  the 
issue.  2.  The  conduct  must  be  equivocal. 
3.  The  words  must  merely  aid  in  giving  legal 
significance  to  the  conduct.  4.  The  words 
must  accompany  the  conduct.  3  Wig.  on  £v. 
§  1772.  An  unimportant  or  unequivocal  fact 
cannot  be  made  the  vehicle  to  introduce  a  self- 
serving  declaration.  [144]  See  Fife  v.  Gate, 
85  Vt.  431,  82  Atl.  741;  Patten  v.  Ferguson, 
18  N.  H.  528.  Upon  this  subject  Mr.  Wig- 
more  says:  "Galling  an  assertion  a  part 
of  a  transaction  cannot  make  it  any  leas  hear- 
say testimony  when  it  is  used  assertively  and 
testimonially,  no  matter  how  inseparable  from 
or  intimately  connected  with  the  affair  it 
may  be.  It  is  important  to  observe  the  vital 
distinction  between  the  testimonial  and  non- 
testimonial  use  of  language,  for  its  neglect 
has  been  the  root  of  fallacy  and  the  source  of 
the  whole  confusion.  To  admit  hearsay  tes- 
timony simply  because  it  was  uttered  at  the 
time  something  else  was  going  on  is  to  in- 
troduce an  arbitrary  and  unreasoned  test  and 
to  remove  all  limits  to  principle."  3  -Wig. 
on  Ev.  §§  1757,  1776. 

The  general  tests  of  admissibility  of  decla- 
rations accompanying  acts,  to  be  found  in 
our  decisions,  are  as  follows:     There  must 
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be  a  principal  fact  or  transaction  in  issue 
or  relevant  to  the  issue.  Then,  only  such 
declarations  are  admissible  as  grow  out  of 
the  transaction,  serve  to  illustrate  its  char- 
acter, are  contemporaneous  with  it  and  derive 
some  credit  from  it.  Tlie  act  itself  must 
be  equivocal,  that  is,  require  elucidation  or 
explanation,  and  the  declaration  must  be  of 
the  character  to  give  definite  significance  to 
the  equivocal  conduct  by  supplying  the  miss- 
ing part.  To  be  admissible  under  this  rule 
the  declarati<m  must  not  only  be  a  part  of 
the  transaction  but  must  also  be  offered  to 
qualify  and  explain  the  transaction,  the  use 
of  the  words  being  wholly  subsidiary  and 
appurtenant  to  the  act.  State  v.  Ryder,  80 
Vt.  422,  68  Atl.  652;  Fife  v.  Gate,  85  Vt 
431,  82  Atl.  741;  Hopkins  v.  Heywood,  86 
Vt.  488,  86  Atl.  305,  40  L.R.A.(N.S.)  710; 
State  V.  Howard,  32  Vt.  404;  Holbrook  y. 
Murray,  20  Vt.  528. 

The  credit  that  the  act  gives  to  the  ac-. 
companying  declaration  as  a  part  of  the 
transaction,  and  the  tendency  of  the  declara- 
tion to  explain  the  act,  distinguish  this  dasa 
of  declarations  from  mere  hearsay. 

Declarations  received  as  part  of  the  trans- 
action are  not  independent  evidence  and  are 
not  admissible  if  offered  merely  as  proof  of 
the  fact  asserted.  Derby  t.  Salem,  30  Vt. 
722. 

If  the  contemporaneous  act  is  not  equivocal, 
and  so  there  is  no  missing  link  to  be  sup- 
plied, or  if  the  declaration  is  offered  merely 
to  establish  the  existence  of  a  fact  or  to 
strengthen  other  proof  of  its  existence,  it  is 
a  naked  declaration,  depending  for  its  effect 
upon  the  credit  of  the  person  nuiking  it,  and 
so  mere  [145]  hearsay.  Elkins  ▼.  Hamilton, 
20  Vt.  627;  State  ▼.  Daley,  63  Vt.  442,  38 
Am.  Rep.  694;  Ck)rder  v.  Talbott,  14  W.  Va. 
277;  Yoes  ▼.  SUte,  0  Ark.  42. 

Thus  it  appears  that  the  true  inquiry  is 
whether  the  accompanying  transaction  is  rele* 
vant  and  whether  the  declaration  is  offered 
for  the  purpose  of  illustrating,  explaining  or 
interpreting  the  transaction  of  which  it  is 
itself  a  part. 

A  test  that  is  frequently  applied  and  may 
be  found  helpful  in  many  cases  is  whether 
or  not  the  transaction  is  speaking  through 
the  declarant.  Are  the  facts  talking  through 
the  party  or  is  the  party  talking  about  the 
facts?  II  the  latter,  the  declaration  is  mere 
narrative  and  not  stdmissible.  1  Elliott  on 
£v.  §  548;  Indianapolis  St.  R.  Co.  t.  Whit- 
aker,  160  Ind.  125,  66  N.  E.  433  and  cases 
cited.  Mr«  Wharton  says:  "The  re%  gestae 
are  the  act  talking  for  itself,  not  what  peo* 
pie  say  when  talking  about  the  act."  1  Whar. 
on  Ey.  §  259.  It  was  said  in  a  comparatively 
recent  ease  in  Alabama:  "Did  the  main  act, 
prt>prio  vigore,  further  assert  itself  and  dem« 
onstrate  its  character  or  intent  by  impelling 


the  contemporaneous  or  subsequent  declara- 
tion or  act  offered  in  evidence,  and  without 
which  the  main  act  is  left  incomplete  and 
only  partially  proved;  or  did  the  declaration 
or  circumstance  offered  as  res  gestae  originate, 
from  some  other  cause  extraneous  of  the 
main  act?  If  traceable  to  the  main  act  a& 
the  producing  cause,  and  the  declaration  or 
circumstance  is  illustrative  of  the  main  act^ 
it  is  res  gestcte;  otherwise  it  is  mere  hear- 
say.'' Louisville,  etc.  R.  Co.  y.  Pearson,  07 
Ala.  211,  12  So.  176.  Such  declarations  "are 
admissible  as  incidents  of  the  principal  act». 
and  because  they  are  part  of  it  and  necessary 
to  explain  its  character."  Travelers'  Ins.  Co. ' 
v.  Mosley,  8  WalL  412,  19  U.  S.  (L.  ed.) 
437.  They  "must  be  so  intimately  interwoven 
or  connected  with  the  fact  or  event  which  they 
characterize  as  to  be  regarded  a  part  of  the 
transaction  itself."  Lander  v.  People,  104  111. 
248. 

Assuming  that  the  fact  of  Mr.  Comstoek'a 
living  with  the  defendant  under  some  arrange- 
ment was  relevant  to  the  issue  between  the 
plaintiff  and  defendant  and  that  the  act  was 
equivocal,  so  that  his  declarations  tending  to 
characterize  his  living  there  might  be  admis- 
sible if  offered  for  that  purpose,  still,  tested 
by  the  foregoing  rules,  it  is  evident  that  the 
offer  was  property  excluded.  The  declarations 
were  not  offered  to  elucidate  or  explain  Mr« 
Comstock's  act.  In  effect  they  were  offered  as 
proof  of  the  facts  asserted  in  the  declaration 
and  as  such  were  mere  [146]  narrative.  They 
did  not  arise  naturally  and  spontaneously  from 
the  act  of  living  there  so  as,  in  any  true  sense, 
to  be  part  thereof  and  derive  credit  therefrom. 
They  were  prompted  by  the  overseer's  inquir- 
ies and  were  open  to  the  suspicion  that  the 
motive  for  making  them  was  a  desire  to  quiet 
his  fears.  The  circumstances  disclosed  in  the 
offer  do  not  save  the  declarations  from  the 
hearsay  rule.  See  Comstock  v.  Jacobs,  86 
Vt.  188,  84  Atl.  668. 

5.  For  the  purpose  of  showing  that  plain- 
tiff's intestate  had  not  as  he  claimed  given 
defendant  all  of  her  property  for  her  support, 
plaintiff  introduced  evidence  tending  to  show 
that  the  intestate  while  living  at  the  defend- 
ant's house  made  a  present  of  fifty  dollars 
in  cash  to  defendant's  daughter,  Rena  Jacobs. 
Defendant  in  his  own  behalf  testified  that 
Mrs.  Comstock  did  make  the  gift,  but  that  he 
let  her  have  the  money;  that  it  was  really 
his  money,  but  the  little  girl  understood  that 
it  was  a  gift  from  Mrs.  Comstock.  To  cor- 
robprate  his  testimony  he  produced  his  per- 
sonal check  on  the  Bradford  National  Bank 
for  fifty  dollars  payable  to  Rena  Jacobs  and 
indorsed  by  him  for  Rena  Jacobs.  The  in- 
testate's name  appeared  nowhere  on  the  check* 
Plaintiff  objected  to  its  introduction  on  the 
ground  that  the  check  did  not  show  that 
Mrs.  Comstock  had  anything  to  do  with  it. 
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The  check  was  admitted,  to  which  plaintiff 
excepted. 

The  check,  which  was  referred  to  and  made 
part  of  the  bill  of  exceptions,  bears  evidence 
that  it  was  cashed  at  the  National  Bank  of 
Orange  of  Chelsea,  Vermont,  and  that  in  due 
course  it  was  paid  by  the  Bradford  National 
Bank.  Taken  in  connection  with  defendant's 
testimony,  the  check  had  some  force  as  cor- 
roborative evidence.  The  objection  went  to 
the  weight  rather  than  the  admissibility  of 
the  evidence,  and  the  check  was  properly  re« 
ceired  in  corroboration.  The  burden  of  plain- 
tifiTs  argument  is  that  the  admission  of  the 
check  amounted  to  receiving  a  self-serving 
declaration.  The  check  was  not  offered  nor 
received  as  independent  evidence,  but  was  to 
be  weighed  in  connection  with  defendant's 
testimony.  It  stood  the  same  as  book  en- 
tries or  memoranda  which  are  properly  re- 
ceived in  connection  with  a  witness's  testi- 
mony for  the  purpose  of  corroboration.  H.  0. 
Jaqnith  Co.  v.  Shumway,  80  Vt.  561,  60  Atl. 
157;  StillweU  y.  FareweU,  64  Vt.  286,  24 
Atl.  243. 

6.  Plaintiff  excepted  to  certain  argument 
of  defendant's  counsel.  On  this  question  the 
exceptions  refer  to  the  transcript  [147]  and 
make  it  controlling.  Plaintiff  has  not  fur* 
niahed  the  transcript  and  there  is  nothing 
before  us  from  which  the  language  of  the 
aigument  can  be  ascertained  beyond  the  some- 
what meager  statement  in  the  bill  of  excep- 
tions. The  fact  that  the  court  referred  to 
the  transcript  upon  this  question  alone  clear- 
ly indicates  an  intention  to  have  the  question 
ruled  upon  the  precise  language  of  the  argu- 
ment. When  the  transcript  is  referred  to 
and  made  controlling  so  much  of  it  st  least 
aa  is  material  to  a  question  for  review  may 
become  essential  to  a  perfected  bill  of  excep- 
tions. While  the  parties  may  sometimes  dis- 
pense with  the  transcript  by  an  agreement  as 
to  what  it  would  show,  or,  by  mutually  treat- 
ing the  statements  of  the  bill  of  exceptions 
as  sufficient  may  tacitly  admit  that  they 
accord  with  the  transcript,  when  the  accuracy 
of  the  statement  in  the  bill  is  called  in  ques- 
tion, or  the  bill  makes  it  clear  that  the  trial 
court  intended  that  the  transcript  and  not  the 
bill  should  be  taken  as  the  basis  of  an  excep- 
tion, to  present  the  question  properly  the  ex- 
cepting party  must  produce  tho  transcript 
or  secure  a  satisfactory  agreement  that  dis- 
penses with  it.  8ee  Hathaway  t.  Qoslant,  77 
Vt.  199,  50  Atl.  885;  Green  t.  Dodge,  79 
Vt.  73^  64  Atl.  499;  Fraser  v.  Blanchard,  83 
Vt.  139,  73  Atl.  996,  76  Atl.  797;  Wellman 
V.  Carpenter,  86  Vt.  491,  86  Atl.  497;  Davis 
V.  Central  Vermont  R.  Co.  88  Vt.  460,  92  Atl. 
d74.  The  question  sought  to  be  raised  by 
thifl  exception  is  not  properly  before  us  and 
so  is  not  considered. 

Judgment  affirmed* 
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Jntrodtusiory. 

The  earlier  cases  passing  on  the  waiver 
by  a  personal  representative  of  the  incompe- 
tency of  a  witness  to  testify  to  a  communi- 
cation or  transaction  with  the  decedent,  are 
collated  in  the  note  to  Comstock  v.  Jacobs,. 
Ann.  Cas.  1913A  679.  This  note  presents  the 
recent  cases  on  the  subject. 

Oeneral  Bute* 

It  is  generally  held  that  where  an  executor 
or  administrator,  suing  or  defending  on  behalf 
of  his  decedent's  estate,  calls  the  adverse 
party  and  examines  him  in  regard  to  a 
transaction  with  the  decedent,  he  thereby 
waives  the  statutory  incompetency  of  the  wit- 
ness and  makes  him  competent  as  a  general 
witness  to  testify  fully  as  to  that  transaction. 
Becker  ▼.  Foster,  64  111.  App.  192;  Hamish 
V.  Miles,  111  m.  App.  106 ;  Bertolet  v.  Stoner,. 
164  111.  App.  605;  Frick  y.  Kabaker,  116  la. 
494,  90  N.  W.  498;  Dean  v.  Carpenter,  134 
la.  275,  111  N.  W.  815;  Poole  v.  Poole,  96 
Kan.  84^  150  Pac.  592;  Lilley  y.  Mutual  Ben. 
L.  Ins.  Co.  92  Mich.  163,  62  N,  W.  631; 
Atkin  y.  Van  Sickle,  187  Mich.  635,  153  N. 
W.  1070;  Judd  v.  Judd,  192  Mich.  198,  154 
N.  W.  31;  Moe  v.  Paulson,  128  Minn.  277,. 
150  N.  W..914;  Stuyvaert  v.  Arnold,  122  Mo. 
App.  421,  99  S.  V^.  529;  Cox  v.  Gettys 
(Okla.)  156  Pac.  892;  Eichhom's  Estate,  7 
Pa.  Co.  Ct.  433;  Lester  v.  Hutson  (Tex.)  167 
S.  W.  321;  Painter  v.  Long,  69  W.  Va:  765, 
72  S.  E.  1092;  Johnson  v.  Wisconsin  Bank,. 
163  Wis.  369,  158  N.  W.  5».  And  see  the  re- 
ported case.  See  also  Hippie  v.  De  Puie,  51 
111.  528;  Calhoun  y.  Taylor  (la.)  159  N.  W. 
600;  Wallace  v.  Wallace  (Kan.)  165  Pac. 
838;  Beardslee  v.  Reeves,  76  Mich.  661,  4^ 
K  W.  677;  Barbier  v.  Young,  115  Mich.  100, 
72  N.  W.  1096. 

"Where  the  door  is  once  opened  for  one  to 
testify  to  a  communication  or  transaction 
had  by  him  personally  with  a  deceased  person^ 
the  witness  may  testify,  not  only  to  the 
facts  of  such  communication  or  transaction 
first  brought  out,  but  to  all  'matters  to  which'' 
the  testimony  in  the  opening  'relates.'  Such 
is  the  plain  meaning  of  the  statute."  Johnson 
y.  Wisconsin  Bank,  163  Wis.  369,  158  N. 
W.  59. 
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Application  of  Rule, 


Where  a  party  to  a  suit  is  disqualified  by 
the  statute  to  testify  because  of  the  death  of 
the  other  party,  the  taking  and  filing  of  his 
deposition  by  the  adverse  party,  a  personal 
representative,  constitutes  a  waiver  of  the 
witness's  incompetency.  Allen  v.  Chouteau, 
102  Mo.  309,  14  8.  W.  869;  Tomlinson  v. 
Ellison,  104  Mo.  106,  16  8.  W.  201;  Barrett 
V.  Cady  ( N.  H, )  96  Atl.  325 ;  Bartlett  v.  Bart- 
lett,  15  Neb.  593,  19  N.  W.  691,  affirming 
13  Neb.  456,  14  N.  W.  385;  Lester  v.  Hutson 
(Tex.)  167  8.  W.  321.  See  also  F.  Hattersley 
Brokerage,  etc.  Co.  v.  Humes,  193  Mo.  App. 
120,  182  8.  W.  93.  The  rule  is  the  same  if 
the  personal  representative  takes  the  deposi- 
tion of  an  incompetent  witness  and  files  it 
in  the  cause,  though  the  deposition  is  not 
read  in  evidence  by  him  at  the  trial.  Borgess 
Invest.  Co.  v.  Vette,  142  Mo.  560,  44  8.  W. 
754,  64  Am.  St.  Rep.  567.  See  also  F.  Hat- 
tersley Brokerage,  etc.  Co.  v.  Humes,  193 
Mo.  App.  120,  182  S.  W.  93.  So  the  incom- 
petency of  the  witness  is  waived  though  the 
deposition  is  not  completed  or  filed  in  the 
case.  Cox  v.  Gettys  (Okla.)  156  Pac.  892. 
See  also  F.  Hattersley  Brokerage,  etc.  Co.  v. 
Humes,  193  Mo.  App.  120,  182  S.  W.  93. 

An  administrator  waives  the  right  to  ob- 
ject to  testimony  aa  to  a  transaction  with  the 
decedent  where  he  stipulates  that  a  deposi- 
tion relating  thereto,  taken  for  use  at  the 
hearing  before  commissioners  of  insolvency, 
"may  be  used  at  this  trial  with  the  same  ef- 
fect as  though  taken  to  be  so  used,'*  and  fur- 
ther stipulates  that  it  "may  be  used  as  her 
deposition  by  either  party  in  the  hearing 
before  commissioners  ...  or  before  any 
other  court  on  any  appeal  from  said  commis- 
sioners." Haslam  v.  Perry,  115  Me.  295,  98 
Atl.  813. 

Where  the  personal  representative  of  a  de- 
cedent elicits  on  cross-examination  testimony 
relating  to  communications  or  transactions  had 
by  the  witness  with  the  decedent,  he  thereby 
waives  the  protection  of  the  statute  and  opens 
the  door  to  redirect  examination  touching  the 
whole  matter.  In  re  Wharton,  132  la.  714, 
109  N.  W.  492;  Poole  v.  Poole,  96  Kan.  84, 
150  N.  W.  592;  Lange  ▼.  Klatt,  135  Mich. 
262,  97  N.  W.  708.  Thus  where,  in  a  contest 
of  a  will  on  the  grounds  of  want  of  testa- 
mentary capacity  and  undue  influence,  the 
effect  of  the  cross-examination  of  a  witness 
was  to  secure  from  him  a  statement  that  he 
had  had  conversations  with  his  father,  the 
deceased,  and  that  in  those  conversations  his 
father  "talked  all  right,"  it  was  held  that 
it  was  competent  for  the  purpose  of  overcom- 
ing the  effect  of  this  evidence  to  haTe  the 
witness  relate  just  what  his  father  said.  In 
re  Wharton,  132  la.  714,  109  N.  W.  492. 

Where  an  executor  or  administrator  has 
called  a  witness  and  has  examined  him  with 


respect  to  the  matter  in  issue  or  has  com- 
pelled him  to  answer  interrogatories  under 
oath  presented  by  the  representative,  in  a 
pursuit,  he  must  be  held  to  have  waived  the 
incompetency  of  the  witness  to  testify  as  to 
those  matters  in  a  subsequent  suit  in  which 
the  parties  and  issue  are  practically  the  same. 
Craig  V.  Norwood  (Ind.)  108  N.  £.  395.  And 
see  the  reported  case. 

Likewise,  where  a  witness  testifies  at  a 
former  trial  and  the  question  of  his  com- 
petency is  waived  because  no  objection  is 
made  at  that  time,  the  right  to  object  to  his 
competency  on  a  later  trial  or  on  appeal  Is 
waived.  Bertolet  t.  Stoner,  164  III.  App. 
605;  Belch  v.  Roberts,  191  Mo.  App.  243,  177 
S.  W.  1062;  F.  Hattersley  Brokerage,  etc.  Co. 
v.  Humes,  193  Mo.  App.  120,  182  8.  W.  93; 
Parrish  v.  McNeal,  36  Neb.  727,  66  N.  W. 
222 ;  Monfort  v.  Rowland,  38  N.  J.  Eq.  181 ; 
Norris  v.  Stewart,  106  N.  C.  455,  10  S.  E.  912, 
18  Am.  St.  Rep.  917.  See  also  Hickok  v. 
Bunting,  67  App.  Div.  660,  73  N.  Y.  8.  967. 
In  Bertolet  v.  Stoner,  supra,  the  court  said: 
"Appellant  argues  that  Callie  White  Stoner, 
appellee,  was  an  incompetent  witness  to  tes- 
tify to  any  of  the  matters  testified  to  by  her. 
She  was  an  incompetent  witness  in  her  own 
behalf  but  she  was  called  and  examined  by 
the  adverse  party,  the  administrator.  Sec- 
tion 2  of  the  Evidence  Act  makes  her  a  com- 
petent witness  when  so  called.  The  examina- 
tion in  chief  by  the  administrator  covered 
every  phase  of  the  case  and  the  cross-examin- 
ation did  not  inquire  about  anything  that 
was  not  asked  by  the  administrator.  More- 
over there  is  not  an  objection  of  any  kind  by 
either  party  during  the  entire  examination, 
neither  is  there  any  assignment  of  error  con- 
cerning the  admission  or  rejection  of  evi- 
dence. The  witness  was  a  competent  witness 
when  called  by  the  administrator,  but  if  she 
had  not  been,  the  record  does  not  save  any 
question  for  review  concerning  the  evidence. 
The  evidence  of  the  witness  having  been  intro- 
duced by  appellant,  who  must  have  known  of 
her  incompetency  in  her  own  behalf,  and  that 
he  alone  could  require  her  to  testify,  he  may 
not  now  complain  of  his  own  act  in  making 
her  a  general  witness." 

In  F.  Hattersley  Brokerage,  etc.  Co.  ▼. 
Humes,  193  Mo.  App.  120,  182  S.  W.  93,  it 
was  said:  "At  the  time  defendant  called  Mr. 
Hattersley  as  a  witness  in  the  probate  court, 
plaintiff's  counsel  suggested  to  him  that  Mr. 
Hattersley  was  an  incompetent  witness  under 
the  statute,  and  if  defendant  saw  fit  to  use 
him  in  the  probate  court,  it  would  operate  as 
a  waiver  of  such  incompetency,  and  that 
plaintiff  would  introduce  him  in  the  trial  in 
any  further  proceedings  thereafter.  Notwith- 
standing this  warning,  defendant's  counsel 
caused  the  witness  to  be  sworn  and  examined 
him  to  the  extent  at  least  of  identifying  the 
account  sued  upon,  as  above  stated.    On  the 
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trial  in  the  circuit  court,  after  showing  these 
facts,  plaintiff  introduced  Mr.  Hattersley  as 
a  witness  and  he  was  permitted  to  testify 
touching  the  transaction  involved — ^that  is, 
the  merits  of  the  case  throughout,  in  the  view 
that,  though  incompetent  in  the  first  in- 
stance, the  matter  concerning  that  had  been 
waived  by  defendant.  Defendant  objected 
and  excepted  and  argues  here  that  the  court 
erred  in  respect  of  this  matter,  but  we  ara 
not  so  persuaded.  It  is  to  be  conceded  that 
Mr.  Hattersley  was  an  incompetent  witness 
in  the  first  instance,  under  the  statute,  for 
that  he  personally,  representing  plaintiff  cor- 
poration, contracted  the  sale  of  the  flour  to 
Humes,  since  deceased.  However,  it  was 
competent  for  defendant  executrix  to  call  him 
as  a  witness  in  behalf  of  the  estate,  if  she 
chose  to  do  so.  Indeed,  the  statute  (section 
6356,  R.  S.  1009)  so  provides.  But  by  call- 
ing as  a  witness  an  adverse  party  thus  in- 
competent and  examining  him  touching  the 
merits  of  the  controversy,  one  waives  the 
right  to  object  thereafter  on  the  grounds  of 
the  incompetency  of  the  witness.  In  other 
words,  such  renders  the  witness  competent  to 
speak  thereafter  throughout  the  proceedings. 
The  cases  all  declare  the  rule  to  this  ex* 
tent." 

In  Painter  v.  Long,  69  W.  Va.  765,  72  S.  E. 
1092,  an  action  by  the  administrator  against 
an  alleged  surety  on  a  note  madtf  to  his  de- 
cedent, the  widow  was  introduced  as  a  wit- 
ness for  the  administrator.  She  testified  to 
personal  transactions  and  communications 
between  the  defendant  and  the  decedent  at  the 
time  of  the  making  of  the  note,  and  her 
testimony  tended  to  show  that  the  defendant 
signed  the  note.  It  was  held  that  the  intro- 
duction of  her  testimony  as  to  these  personal 
transactions  and  communications  waived  the 
statutory  prohibition  against  the  defendant's 
testifying  as  to  the  same  matters.  The  court 
said:  "The  widow  is  a  distributee,  for  whose 
benefit  the  suit  by  the  administrator  is  pend- 
ing. She  is  next  of  kin  to  the  decedent. 
.  .  .  When  she  testifies  against  defendant 
as  to  his  personal  transactions  and  communi- 
cations with  the  decedent,  the  door  is  then 
opened,  by  the  terms  of  the  statute,  for 
defendant  to  speak  of  the  same  personal  trans- 
actions and  communications.  Relevant  testi- 
mony by  defendant  which  would  have  rebut- 
ted the  testimony  of  the  widow  In  this 
r^ard,  and  the  inferences  to  be  dravm 
therefrom,  was  excluded  at  the  trial,  over 
defendant's  objection.  He  had  the  right  to 
give  his  version  of  the  transactions  and  com- 
munications about  which  the  widow  testified. 
This  right,  the  record  shows  clearly,  was  de- 
nied him.  The  fact  that  he  was  permitted  to 
testify  that  he  did  not  agree  with  the  dece- 
dent to  sign  the  note,  and  that  he  did  not 
sign  it,  is  not  sufficient  to  excuse  the  closing 


of  his  mouth  as  to  other  doings  and  words 
with  the  decedent,  about  which  the  widow 
testified.  Defendant  had  the  right  to  deny  or 
to  explain  the  acts  and  communications  men- 
tioned by  her.  He  should  have  been  permit- 
ted to  give  his  version  of  the  same  and  to 
narrate  other  acts  and  words  connected  there- 
with. He  was  improperly  cut  off  from  do- 
ing so." 

ZAmiiati&na  of  Rule. 

Where  the  evidence  in  chief  of  an  incom- 
petent witness  was  objected  and  excepted  to 
by  the  personal  representative  at  every  point 
where  it  related  to  personal  transactions  or 
communications  with  his  decedent,  the  objec- 
tion based  on  the  incompetency  of  the  witness 
is  not  waived  by  his  cross-examination  by  the 
personal  representative  limited  to  the  mat- 
ters covered  by  his  examination  in  chief,  but 
brings  out  the  facts  more  clearly.  Donnell 
V.  Braden,  70  la.  651,  30  N.  W.  777;  Taylor 
V.  Taylor,  175  Ky.  510,  194  S.  W.  551;  De- 
Silver's  Estate,  32  Pa.  Super.  Ct.  174;  Cal- 
well  V.  Prindle,  11  W.  Va.  307;  Poteet  v. 
Imboden  (W.  Va.)  88  S.  E.  1024. 

'Where  a  witness  called  by  the  defendant 
was  cross-examined  by  the  plaintiff  executor 
to  such  an  extent  only  as  to  disclose  fully 
that  he  was  a  party  directly  interested  in  the 
result  of  the  controversy,  it  was  held  that  the 
executor  had  not,  by  cross-examining  this 
witness,  waived  any  right  which  he  might 
have  had  to  object  to  his  testimony.  Cord- 
ingly  v.  Kennedy,  239  Fed.  645,  152  G.  C.  A.  ' 
479. 

In  Fuller  v.  New  York  Cent.  etc.  R.  Go.  160 
App.  Div.  864,  146  N.  Y.  S.  345,  an  action  to 
recover  stock  certificates,  the  executor's  coun- 
sel examined  a  witness  as  to  certain  trans- 
actions with  the  deceased  which  bore  on  the 
deliveries  claimed  by  her  to  have  been  made 
to  her  of  these  certificates,  and  the  defendant 
contended  that  by  this  examination  the  bene- 
fit of  the  statute  had  been  waived.  It 
appeared,  however,  that  the  examination  by 
the  plaintiff's  counsel  was  legitimate  cross- 
examination  on  matter  which  had  been 
brougth  out  by  the  court  itself  under  objec- 
tion by  the  plaintiff's  counsel.  It  was  held 
that,  while  the  objection  was  well-taken  and 
that  the  court  had  erred  in  bringing  out  and 
admitting  the  testimony,  after  its  admission, 
the  plaintiff's  counsel  might  cross-examine 
the  witness  on  the  subject  without  waiving 
the  benefit  of  the  statute. 

The  fact  that  the  administratrix  and  her 
son  testified. as  to  conversations  between  the 
claimant's  agent  and  the  deceased  relative 
to  the  transaction  in  dispute,  does  not  waive 
the  inhibition  of  the  statute  so  as  to  admit 
the  testimony  of  the  agent.  Partridge  v. 
Meeker,  169  Mich.  303,  135  N.  W.  248. 
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In  Wyatt  ▼.  Chambers  (Tex.)  182  S.  W. 
16,  the  action  was  by  an  administrator 
against  a  defendant  who  died  pending  suit, 
whereupon  it  was  then  defended  by  his  ad- 
ministratrix. Therein  it  appeared  that  the 
plaintiff  administrator  prepared  and  filed 
with  the  clerk  interrogations  to  a  witness, 
who  was  an  heir  of  the  deceased  and  who 
under  the  statute  was  incompetent  to  testify 
against  the  defendant  as  to  statements  made 
to  her  by  the  deceased.  These  interroga- 
tories stated  that  her  deposition  would  be 
taken  in  answer  thereto  and  would  be  used 
by  the  plaintiff  as  evidence  on  the  trial  of 
the  case,  and  notice  of  the  filing  thereof  was 
served  on  the  defendant.  Thereupon,  the  de- 
fendant propounded  cross-interrogatories  to 
the  witness,  and  procured  the  issuance  by  the 
clerk  of  a  commission  to  take  her  deposition, 
and  caused  the  same  to  be  placed  in  the 
hands  of  a  notary  public  for  execution.  Her 
deposition  was  taken  accordingly,  and  the 
fees  of  the  notary  therefor  were  taxed  as 
-eosts  in  the  case.  However,  the  amount  of 
these  costs  was  advanced  and  paid  to  the 
notary  by  the  defendant.  Under  these  facts, 
the  plaintiff  contended  that  when  the  defend- 
ant procured  the  answers  of  the  witness  to 
be  taken  she  was  "called  to  testify  thereto  by 
the  adverse  party,"  and  that  this  gave  the 
plaintiff  the  right  to  introduce  her  testimony, 
although  she  would  have  been  incompetent  to 
testify  as  to  the  same  matters  had  she  been 
•called  by  the  plaintiff  to  testify.  But  the 
court  held  that  the  filing  of  the  direct  in- 
terrogatories was  the  "calling**  of  the  witness 
in  the  first  instance,  and  that  she  was  there- 
fore called  by  the  plaintiff  and  not  by  the 
defendant,  and  that  hence  the  trial  court 
properly  sustained  the  objection  to  the  intro- 
duction of  her  deposition. 

A  party  whose  deposition  has  been  taken 
by  a  personal  representative  cannot  testify 
to  other  matters  not  testified  to  or  asked 
about  in  the  deposition,  but  the  examination 
should  be  confined  to  the  matters  originally 
inquired  about.  Allen  v.  Chouteau,  102  Mo. 
300,  14  S.  W.  869.  See  also  Lester  v.  HuUon 
(Tex.)  167  S.  W.  321. 

In  an  action  to  have  certain  conveyances 
executed  by  the  decedent  declared  to  be  ad- 
vancements, an  administrator  who  has  been 
made  a  nominal  party  defendant  to  enable 
the  court  to  give  directions  as  to  the  dis- 
tribution of  the  property  does  not  waive  the 
prohibition  of  the  statute  by  calling  witnesses 
who  are  incompetent  under  it,  as  the  rule  ap- 
plies only  where  the  administrator  is  the 
real  party  in  interest  and  not. where  he  is 
not  interested  in  the  outcome  of  the  litiga- 
tion and  where  the  evidence  is  in  no  sense 
against  the  administrator  as  such.  Calhoun 
T.  Taylor  (la.)  159  N.  W.  600.  See  also 
Jordan  t.  Jordan,  76  N.  H.  20,  78  Atl,  1077, 


as  to  an  administrator  who  is  not  a  party 
to  the  record. 

A  Vermont  statute  (P.  S.  1590,  as  amend- 
ed by  No.  64,  Acts  of  1908)  provides  as  fol- 
lows: '*When  an  executor  or  administrator 
is  a  party,  the  other  party  shall  not  be  per- 
mitted to  testify  in  his  own  favor,  unless  the 
contract  in  issue  was  originally  made  with  a 
person  who  is  living  and  competent  to  tes- 
tify, except  as  to  acts  and  contracts  done 
or  made  since  the  probate  of  the  will,  or  the 
appointment  of  the  administrator,  and  to 
meet  or  explain  the  testimony  of  living  wit- 
nesses produced  against  him."  In  GilftHan 
Y.  Gilfillan,  96  Atl.  704,  an  action  a^fainst 
an  estate,  it  appeared  that  a  witness  called 
by  the  defendant  testified  to  what  was  in 
effect  an  admission  by  the  plaintiff  that  she 
had  borrowed  money  of  the  intestate  which 
he  was  boarding  out.  The  court  held  that 
since  the  statute  as  amended  left  the  party 
competent  to  testify  to  any  fact  or  circum- 
stance which  tended  to  meet  or  explain  the 
testimony  of  a  living  witness  produced 
against  him,  the  plaintiff  was  not  confined  to 
a  mere  denial  of  the  admission  testified  to 
by  the  witness,  but  might  testify  to  such 
affirmative  facts  as  had  a  tendency  to  meet 
and  destroy  the  effect  of  his  testimony. 

A  New  Hampshire  statute  (Pub.  St.  c.  224, 
§  16)  provides  as  follows:  "When  one  party 
to  a  cause  )s  an  .  .  .  administrator  .  .  . 
neither  party  shall  testify  in  respect  to  facts 
which  occurred  in  the  lifetime  of  the  de- 
ceased .  .  .  unless  the  .  .  .  adminis- 
trator .  .  .  elects  so  to  testify."  There- 
under, it  has  been  held  that,  where  an 
administrator  produces  and  identifies  the  de- 
cedent's account  books,  and  testifies  that  the 
entries  on  them  against  the  defendant  relat- 
ing to  the  items  in  suit  are  in  the  decedent's 
handwriting  and  have  not  been  changed  since 
the  books  came  into  his  hands,  he  does 
not  give  the  defendant  the  right  to  testify 
generally.  Stevens  v.  Moulton,  68  N.  H.  254, 
38  Atl.  732,  wherein  the  court  said:  "The 
prohibition  is  specifically  directed  to  testi- 
mony relating  to  facts  tiiat  occurred  in  the 
lifetime  of  the  deceased.  Neither  party  has 
the  right  to  testify  concerning  such  facta  un- 
less the  administrator  elects  'so  to  testify.' 
It  obviates  the  injustice  occasioned  by  ttie 
earlier  statute  .  .  .  and  at  the  same  time 
leaves  either  party  at  liberty  to  testify,  un- 
der the  authority  of  section  13  of  the  same 
chapter,  in  respect  to  facts  that  occurred 
after  the  death  of  the  deceased.  The  aet  of 
Stevens  in  testifying  was  not  an  election  that 
gave  the  defendant  a  right  to  testify,  unless 
the  rights  of  the  parties  were  affected  by  the 
manner  in  which  the  testimony  was  intro- 
duced. The  case  shows  that  he  did  not  tes- 
tify to  any  fact  that  he  was  not  at  liberty  to 
testify  to  without  making  an  election  under 
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the  statute.  He  identified  the  books  and  tlie 
li&ndwriting  of  the  deceased,  and  stated  that 
the  account  had  not  been  changed  since  the 
books  came  into  his  possession.  The  defend- 
ant knew  the  nature  of  this  testimony,  and 
confined  his  inquiries  to  the  subject  therein 
referred  to,  and  to  matters  that  occurred 
after  the  death  of  the  deceased.  Manifestly, 
he  did  not  change  his  course  by  reason  of  a 
misunderstanding  of  the  situation.  There  is 
therefore,  no  ground  for  claiming  that  the 
plaintiffs  are  estopped  from  denying  that  they 
made  an  election  under  the  statute  on  ac« 
count  of  their  manner  of  procedure.  .  .  . 
As  the  defendant's  testimony  related  to  facts 
that  occurred  in  the  lifetime  of  the  deceased^ 
it  should  have  been  excluded." 

It  has  been  said  that  waiver  can  arise 
only  as  the  result  of  a  voluntary  act,  and  not 
as  the  result  of  one  which  the  law  commands 
to  be  done  as  a  means  of  procedure  in  court 
Tygard  ▼.  Falor,  163  Mo.  234,  63  S.  W,  672, 
wherein  it  was  held  that  the  filing  of  inter- 
rogatories in  an  action  by  the  personal  rep- 
resentative under  the  provisions  of  the  stat- 
ute (Rev.  St.  1909,  §  60  et  seq.)  to  recover 
assets  wrongfully  withheld  from  the  estate 
by  the  defendant,  does  not  operate  as  a  waiv- 
er by  him  of  the  incompetency  of  the  person 
answering  the  interrogatories  to  testify  to 
transactions  between  himself  and  the  de- 
ceased. See  to  the  same  effect  Carmody  t. 
Carmody,  266  Mo.  5o6,  181  S.  W.  1148. 

In  Harper  v.  Corcoran,  166  Mich.  474,  132 
K.  W.  106,  the  complainant,  the  administra- 
tor of  the  defendant's  deceased  wife,  intro- 
duced evidence  of  admissions  made  by  the 
defendant  as  to  his  possession  of  property 
belonging  to  the  estate.  It  was  held  that  this 
did  not  open  the  door  to  testimony  by  the 
husband  as  to  the  transactions  with  his  wife 
out  of  which  that  possession  grew.  The 
court  said:  ''In  the  instant  case  complain- 
ant in  investigating  to  ascertain  what  had 
become  of  the  estate  of  his  decedent  was 
obeying  the  law,  and  he  as  well  as  the  rela- 
tives had  a  right  to  make  inquiry  of  defend- 
ant. The  witnesses  were  produced  and  made 
proof  of  these  statements.  They  were  cross- 
examined  at  length,  and  defendant  testified 
fully  relative  to  his  version  as  to  what  oc- 
curred. The  testimony  introduced  by  com- 
plainant was  relevant  and  material,  and  its 
weight  was  for  the  consideration  of  the 
court.  Our  conclusion  is  that  the  court  was 
correct  in  holding  that  the  statute  was  not 
waived  by  complainant,  and  that  the  testi- 
mony of  defendant  was  not  admissible  to 
show  a  gift  to  him  of  the  certificate  of  de- 
posit in  question,  and  that  this  ruling  should 
extend  to  all  the  defendant's  testimony  rela- 
tive to  facts  which,  if  true,  must  have  been 
squally  within  the  knowledge  of  deceased." 

An  objection  by  the  personal  representative 
to  the  competency  of  certain  witnesses  on  the 


ground  that  they  are  disqualified  under  the 
statute  made  immediately  after  each  of  the 
witnesses  is  sworn,  is  in  time  and  the  dis- 
qualification of  the  witnesses  is  not  waived 
by  the  failure  to  object  to  their  being  sworn. 
Gilmour  v.  Hawley  Merchandise  Co.  21  Colo. 
App.  307, 121  Pac.  765. 
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Trusts    —    Greatiom    —    ftvfflclenoy    ot 


A  will  need  use  no  particular  words  to  cre- 
ate a  trust,  but  it  is  enough  that,  from  all 
the  language  in  it,  a  trust  is  fairly  implied. 

Beqveat  with  Direetion  to  Distribute. 

A  will  which  gives  to  D  and  M  $600  each, 
or  if  there  be  not  enough  to  pav  both  legacies, 
then  to  each  one-half  of  what  is  available,  di- 
rects that  if  there  be  a  surplus  after  paying 
such  legacies  in  full,  $500,  or  such  portion 
thereof  as  said  surplus  will  pay,  be  paid  to  T, 
and  gives  "all  the  rest,  residue  and  remain- 
der" to  T,  with  provision,  "It  is  my  desire 
that  he  shall  distribute  the  same  .  .  . 
among  my  nephews  and  nieces,"  creates  a 
trust  as  to  the  residue,  to  be  distributed 
among  testatrix's  nieces  and  nephews,  other 
than  T. 

Certainty     as     to     Sabjeet-matter     •» 
Reiidaaaa  of  Estate* 

A  bequest  in  trust  of  "all  the  rest,  residue 
and  remainder  of  my  property  of  every  kind 
and  nature  whatsoever*'  is  not  uncertain  as 
to  the  subject-matter. 

Certainty  aa  to  Benefloiaries, 

The  objects  of  a  trust,  aa  expressed  by  a 
will,  "my  nephews  and  nieces,"  are  not  uncer- 
tain. 

Discretion  as  to  Distribution  ^  Effect. 

That  the  will,  giving  prc^rty  in  trust  to 
be  distributed  among  testatrix's  nephews  and 
nieces,  gives  the  trustee  discretion  as  to  which 
of  them  he  shall  distribute  it  among,  and  in 
what  proportions,  does  not  invalidate  the 
trust. 

Interest  of  Tmstee  in  Snbjeot-matter. 

In  the  absence  of  clear  and  express  terms 
permitting  it,  a  nephew,  to  whom  testatrix 
gives  property  in  trust  to  distribute  among 
her  nephews  and  nieces,  cannot  participate  in 
the  distribution,  though  he  is  given  discretion 
as  to  selecting  the  beneficiaries,  and  electa! 
in  favor  of  himself. 

[See  note  at  end  of  this  case.] 
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Disorlminatorjr  Trust  —  Manner  of  En- 
forcement —  Failure  of  Trustee  to 
Exercise  Discretion. 

Tlie  trustee  not  having  exercised  the  dis- 
cretion, given  by  the  will,  to  determine  to 
which  of  the  testatrix's  nephews  and  nieces, 
and  in  what  proportion,  the  property  should 
be  distributed,  it  will  be  distributed  among 
them  equally;  no  rule  being  laid  down  by  the 
will  to  govern  the  trustee. 

Appeal  from  District  Court,  Salt  Lake 
county :    Abmstrong,  Judge. 

Proceeding  for  distribution  of  estate  of 
Maria  Loomis  Dewey,  deceased.  Alma  An- 
drews et  al.,  objectors,  and  Ammon  Tuttle, 
administrator.  From  judgment  rendered,  ob- 
jectors appeal.  The  facts  are  stated  in  the 
opinion.    Reversed. 

Eliaa  Ha/nson,  M.  E.  Wilson  and  B,  A, 
Walton  for  appellants. 

Rawlins,  Ray  d  Rawlins  and  Snyder  d 
Snyder  for  respondent. 

'  [100]  Fmok,  J. — The  controversy  on  this 
appeal  arose  upon  a  petition  filed  in  the  pro- 
bate division  of  the  district  court  of  Salt  Lake 
County  for  final  distribution  of  the  estate 
of  Maria  Loomis  Dewey,  deceased.  One  Al- 
ma Andrews,  a  nephew,  and  Lavinia  McComb 
and  Esmeralda  McKell,  nieces  of  said  de- 
cedent, filed  objections  to  the  final  distribu- 
tion as  prayed  for  in  the  petition  aforesaid, 
and  asked  that  certain  portions  of  said  es- 
tate be  distributed  to  them.  The  court  sus- 
tained a  general  demurrer  to  the  objections 
filed  as  aforesaid,  and  ordered  said  estate 
distributed  as  prayed  for  in  said  petition, 
and  entered  judgment  accordingly,  from 
which  the  objectors,  hereinafter  called  appel- 
lants, prosecute  this  appeal. 

Maria  Loomis  Dewey  died,  leaving  a  last 
will  and  testament.  She  also  left  surviving 
her  quite  a  number  of  collateral  heirs,  all  of 
whom  are  parties  to  this  proceeding.  Wheth- 
er the  judgment  or  decree  of  distribution  ap- 
pealed from  should  be  affirmed  or  reversed 
depends  upon  the  construction  that  should 
be  given  to  certain  poi*tions  of  the  decedent's 
will.  The  will  was  duly  admitted  to  probate, 
and  the  Hubbard  Tuttle,  Sr.,  mentioned  in 
the  will,  hereinafter  designated  trustee,  was 
duly  appointed  executor.  Said  trustee  died 
before  final  settlement  and  distribution  of 
the  estate,  and  one  Ammon  Tuttle,  son  of  the 
trustee,  was  duly  appointed  administrator 
with  the  will  annexed,  by  whom  the  estate 
is  represented  in  this  controversy. 

The  testatrix,  after  directing  the  payment 
of  her  debts  and  other  expenses,  made  tiie 
following  bequests: 

''2nd.  That  all  debts  and  dues  and  de- 
mands of  whatsoever  kind  or  nature,  due  or 


to  become  due  to  me,  shall  be  collected  and 
converted  into  money;  and  after  all  such 
debts  as  are  collectible  shall  have  been  col- 
lected, and  after  all  my  debts,  and  the  ex- 
penses of  the  administration  of  my  estate 
are  paid,  I  hereby  request  and  direct  that 
the  following  legacies  shall  be  paid  out  of 
the  remaining  proceeds  of  my  estate,  to- wit: 
First.  To  my  niece  Luella  Dewey,  the  sum 
of  $500.  Second.  To  my  niece  Esmeralda 
McKell,  the  sum  of  $500.  I  further  direct 
if  there  shall  not  be  sufiicient  funds  to  pay 
the  above  bequests  in  full,  that  the  amount 
[101]  applicable  for  that  purpose  shall  be 
divided  pro  rata  among  said  legatees;  but 
if  there  should  still  remain  a  surplus  after 
the  payment  of  the  aforesaid  legacies  in  full, 
I  request  that  the  sum  of  $500  or  such  por- 
tion thereof  as  said  surplus,  if  any,  will  pay, 
to  be  paid  to  Hubbard  Tuttle,  Sr.  I  further 
direct  and  request  that  my  Paisley  shall  be 
given  to  Nellie  C.  Shurtleff,  and  that  my  fur 
cape  be  given  to  Ida  Wooley.  All  the  rest, 
residue  and  remainder  of  my  property  of 
every  kind  and  nature  whatsoever,  if  any, 
which  remain  after  paying  and  discharging 
all  the  debts,  bequests,  legacies,  and  obliga- 
tions hereinbefore  mentioned  and  provided  for, 
I  hereby  give,  devise  and.  bequeath  to  the 
said  Hubbard  Tuttle,  Sr.  It  is  my  desire 
that  he  shall  distribute  the  same,  or  the  pro- 
ceeds thereof,  among  my  nephews  and  nieces, 
and  to  such  of  them,  and  in  such  proportions, 
as  he  shall  deem  just  and  proper,  and  his 
decision  upon  matters  shall  be  final,  conclu- 
sive and  binding  upon  all  parties." 

The  testatrix  then  nominated  said  trustee 
as  executor. 

The  administrator,  hereinafter  called  re- 
spondent, contends  that  by  the  terms  of  said 
will  the  testatrix  devised  and  bequeathed  the 
whole  residue  and  remainder  of  said  estate 
to  said  trustee  to  have  and  to  hold  in  his 
own  right,  while  the  appellants  contend  that 
said  residue  and  remainder  was  given  to  said 
trustee  in  trust  to  be  by  him  distributed  as 
in  said  will  directed.  The  question  we  must 
determine,  therefore,  is  whether  the  conten- 
tion of  respondent  or  that  of  appellants 
should  prevail. 

It  is  a  cardinal  principle  or  canon  of  con- 
struction that  the  intention  of  the  testator 
must  prevail  if  such  intention,  when  ascer- 
tained, is  not  contrary  to  the  law  and  the 
testator  has  complied  with  the  forms  of  law 
in  the  execution  of  his  will.  In  this  case  no 
question  respecting  the  validity  of  the  will 
arises,  since  it  was  duly  proved  and  no  one 
contested  the  same.  The  question,  therefore, 
is,  Was  it  the  intention  of  the  testatrix  to 
give  the  residue  of  said  estate  to  said  trustee 
in  his  own  right,  or  did  she  intend  to  give 
it  to  him  in  trust  for  the  purposes  named  in 
the  will?     It  could  subserve  no  useful  pur- 


IN  S£  DEWET'S  ESTATE. 

45  Utah  98, 


477 


poM  foT  118  to  attempt  a  reTiew  of  the  numer- 
ous cases,  or  even  to  attempt  to  reconcile 
[102]  them,  upon  the  question  of  what  at 
limes  are  called  implied  and  at  other  times 
precatory  trusts.  It  must  sufiBce  at  this 
time  to  call  attention  to  some  of  the  general 
principles  and  rules  that  have  been  laid 
down  and  applied  by  the  courts  upon  that 
subject.  One  rule,  which  we  think  may  be 
said  to  be  of  imiversal  application,  is  to  the 
effect  that  no  particular  words  are  necessary 
to  create  a  trust,  and  that  if  from  all  the 
Isnguage  used  by  the  testator  in  his  will 
a  trust  is  fairly  implied,  the  courts  will  en- 
force the  same.  This  rule  is  well  stated  in 
1  Perry  on  Trusts  and  Trustees  (6th  £d.)» 
section  112,  in  the  following  words: 

'^Implied  trusts  are  those  that  arise  when 
trusts  are  not  directly  or  expressly  declared 
in  terms,  but  the  courts,  from  the  whole  trans- 
action and  the  words  used,  imply  or  infer 
that  it  was  the  intention  of  the  parties  to 
create  a  trust.    Courts  seek  for  the  intention 
of  the  parties,  however  informal  or  obscure 
the  language  may  be;   and,  if  a  trust  can 
fairly  be  implied  from  the  language  used  as 
the  intention   of  the   parties,   the  intention 
will  be  executed  through  the  medium  of  a 
trust.    Implied  trusts  may  arise  out  of  argee- 
ments  and  settlements  inter  vivot  where  there 
is  a  suflficient  consideration;  but  they  more 
frequently   arise    from    the   construction    of 
wills  where  a  consideration  is  implied.     In 
Pennsylvania,  such  words  as  'my  wish  is,' 
'my  further  request  is,'  or  other  words  mere- 
ly expressive  of  a  desire,  recommendation,  or 
confidence,   are   not   sufficient   to   convert   a 
devise  or  bequest  into  a  trust.    But  the  gener- 
al rule  is  that  if  a  testator  make  an  abso- 
lute gift  to  one  person  in  his  will,  and  ac- 
company the  gift  with  words  expressing  a 
nHjlief,*  'desire,'  'will,'  'request,'  'will  and  de- 
rire,*  or,  if  he  'will  and  declare,'  'wish  and 
request,'   'wish   and   desire,'   'entreat,'   'most 
heartily  beseech,'  'order  and  direct,'  'author- 
iie  and  empower,'   'recommend,'   'hope,'    *do 
not  doubt,'  'be  well  assured,'  'confide,'  'have 
the  fullest   confidence,'   'trust    and    confide,' 
'have  full  assurance  and  confident  hope;'  or, 
if  he  make  the  gift  'under  the  firm  convic- 
tion,' or  'well  knowing;'  or,  if  he  use  the 
expression,  *of  course  the  legatee  will  give,' 
or  In  consideration  that  the  legatee  has  prom- 
ised  to   give' — ^in    these   and    similar    cases 
courts  will  consider  the  intention  of  the  tes- 
tator as  manifestly  implied,  and  they  will 
carry  the  intention  into  effect  by  declaring 
the  donee  or  first  taker  to  be  a  trustee  for 
those  whom  the  donor  intended  to  benefit." 

In  1  Jarman  on  Wills  (6th  ed.)  star  page 
K5,  it  is  said: 

"For  technical  language,  of  course,  is  not 
necessary  to  create  a  trust.  It  is  enough  that 
the  intention  is  apparent.'* 


[103]  In  Schouler  on  Wills  (2d  Ed.),  sec- 
tion 263,  the  Ruthor  says: 

"But  a  'will'  is  something  imperative  even 
though  the  testator  should  choose  to  employ 
some  softer  word  to  denote  it.  Doubtless  his 
true  intention,  as  the  context  may  indicate, 
will  operate  in  the  details  of  the  disposition; 
as  in  determining  whether  a  party  named  in 
the  will  shall  absolutely  or  at  his  own  dis- 
cretion perform  a  certain  duty  or  appropriate 
a  certain  fund.  But,  generally  speaking, 
where  property  is  given  by  testament  to  some 
person,  who  is  recommended,  requested,  or 
wished,  to  dispose  of  it  after  a  certain  man- 
ner, this  wish,  request,  or  recommendation  is 
commonly  considered  imperative  and  equiva- 
lent to  creating  a  trust.  And  as  for  the  will| 
the  testamentary  disposition  itself,  Its  natur- 
al operation,  is  absolute  and  imperative, 
though  never  so  gently  expressed;  for  such 
an  instrument  as  a  will,  whose  sanction  rests 
upon  the  arbitrary  discretion  of  a  court  or 
surviving  individual,  which  prays  instead  of 
declaring  a  devolution  of  title,  is  almost  un- 
heard of,  and  never  to  be  favored  by  con- 
struction." 

The  editors  of  Hill  on  Trustees  (4th  Am. 
Ed.  73),  after  an  examination  of  the  Ameri- 
can and  English  cases,  have  deduced  the  fol- 
lowing rules  upon  the  subject  now  under  dis- 
cussion, to-wit: 

"1.  Precatory  words  in  a  will,  equally 
with  direct  fiduciary  expressions,  will  create 
a  trust;  the  wish  of  a  testator,  like  the  re- 
quest of  a  sovereign,  is  equivalent  to  a  com- 
mand. 

"2.  Discretionary  expressions,  which  leave 
the  application  or  nonappli cation  of  the  sub- 
ject of  the  devise  to  the  objects  contompldted 
by  the  testator  entirely  to  the  caprice  of  the 
devisee,  will  prevent  a  trust  from  attaching; 
but  a  mere  discretion  in  regard  to  the  method 
of  application  of  the  subject,  or  the  selec- 
tion of  the  object,  will  not  be  inconsistent 
with  a  Irust. 

*'3.  Precatory  words  will  not  be  construed 
to  confer  an  absolute  gift  on  the  first  taker, 
merely  because  of  failure  or  uncertainty  in 
the  object  or  subject  of  the  devise. 

"4.  But  failure  or  uncertainty  will  be  an 
element  to  guide  in  construing  words  of 
doubtful  significancy  to  a  trust." 

See  1  Perry  on  Trust  and  Trustees,  pp. 
161-162.  See  also,  upon  this  subject  Warner 
T.  Bates,  98  Mass.  274 ;  Colton  v.  Colton,  127 
U.  S.  300,  8  S.  Ct.  1164,  32  U.  8.  (L.  ed.) 
138;  Knox  ▼.  Knox,  59  Wis.  172,  18  N.  W. 
165,  48  Am.  Rep.  487;  Williams  v.  McKinney, 
34  Kan.  514,  9  Pac.  265;  Read  v.  Patterson, 
44  K  J.  Eq.  215-219,  14  Atl.  490,  6  Am.  St. 
Rep.  305;  Lippincott  v.  Ridgway,  10  N.  J. 
Eq.  184;  Cameron  v.  [104]  Crowley,  72  N. 
J.  Eq.  684,  66  Atl.  875;  Degman  v.  Degman, 
98  Ky.  717,  34  S.  W.  623;  Jones  v.  Jones, 
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8  Misc.  660,  30  N.  Y.  S.  177.  Numerous  otter 
cases  to  the  same  effect  could  be  cited,  but 
the  foregoing  are  quite  sufficient  to  illustrate 
the  principle. 

There  are  likewise  a  number  of  cases  where- 
in a  stricter  rule  respecting  the  creation  of 
implied  trusts  is  laid  down,  but  it  is  not 
necessary  to  refer  to  those  cases  here.  A 
large  number  of  cases  will  be  foimd  collated 
in  the  briefs  of  counsel.  Indeed,  many  of  the 
cases  cited  by  counsel  for  appellant  are  in 
entire  harmony  with  those  cited  above. 

Recurring  now  to  the  provisions  of  the  will 
and  applying  them  to  the  rules  laid  down  by 
the  foregoing  authorities,  it  seems  cle&r  to 
us  that  the  testatrix  must  be  deemed  to  have 
intended  to  give  "all  the  rest,  residue  and 
remainder"  of  her  property  to  the  trustee  to 
be  by  him  distributed  among  the  nephews 
and  nieces  of  the  deceased  (not  including  him- 
self ) ,  or  "to  such  of  them  and  in  such  propor- 
tions as  he  shall  deem  just  and  proper." 
Looking  to  the  other  bequests  In  the  will,  we 
find  two  specific  bequests,  namely,  one  for 
$500  to  Luella  Dewey  and  another  for  the 
same  amount  to  Esmeralda  McKell.  Those 
bequests  were,  however,  conditioned  upon 
whether  there  would  be  sufficient  money  to 
pay  said  sums  in  full.  If  there  were  not 
sufficient  money  to  do  so,  then  each  one  of 
the  devisees  is  to  receive  one-half  of  the 
amount  of  the  estate,  whatever  it  might  be. 
It  is  then  provided  that  in  case  there  should 
be  a  surplus  over  and  above  the  two  specific 
bequests,  such  surplus  should  go  to  the  trus- 
tee, provided  the  surplus  does  not  exceed  the 
sum  of  $500.  The  trustee,  therefore,  was  not 
to  receive  the  entire  surplus,  or  what  would 
have  been  the  residue  or  remainder  of  the 
estate,  but  he  was  to  receive  only  $500  there- 
of. That  such  was  the  intention  of  the  tes- 
tatrix is  as  clear  as  language  could  make  it. 
The  testatrix,  therefore,  desired  to  give,  and 
did  give,  to  the  trustee  the  residue  of  her 
property  if  such  residue  did  not  exceed  the 
sum  of  $500,  and,  if  it  did  exceed  that  sum, 
then  such  residue  was  not  to  go  to  him,  at 
least  not  in  his  own  right.  This,  too,  is  clear, 
for  if  the  testatrix  had  intended  to  give  him 
the  whole  residue,  [105]  she  would  not  have 
limited  the  amount  to  $500,  but  would  have 
given  him  the  whole  residue  of  the  estate.  If 
it  be  held  that  it  was  the  intention  of  the 
testatrix  to  give  the  trustee  the  whole  residue 
of  her  property,  then  the  bequest  in  which 
she  expresses  the  wish  or  desire  that  he  dis- 
tribute the  residue  or  remainder  among  her 
nephews  and  nieces  must  be  regarded  as  mere 
surplusage  and  without  any  force  or  effect 
whatever.  It  was  needless  to  limit  the  trus- 
tee's share  to  $500  if  it  was  intended  that  he 
should  have  the  whole  residue,  whatever  it 
might  be;  but  if  he  was  not  to  have  such 
residue  in  his  own  right,  then  it  was  necessary 


to  place  a  limit  on  the  amount  he  should  have 
and  make  provision  for  any  residue  that 
might  still  remain.  This  is  precisely  what 
the  testatrix  did  by  making  the  bequest  in 
the  form  it  was  made.  It  is  quite  true  that 
if  we  stop  at  the  end  of  the  first  sentence  of 
the  bequest  wherein  the  residue  of  the  prop- 
erty is  disposed  of,  the  language  is  suffieient 
to  pass  the  whole  residue  to  the  trustee,  but 
we  cannot  stop  at  that  point  for  the  reasoB 
that  the  testatrix  did  not  do  so.  She  proceed- 
ed further,  apid  by  what  she  said  she  created  a 
trust.  Again,  as  we  have  already  pointed 
out,  if  she  did  not  intend  to  create  a  trust, 
she  would  not  have  made  the  bequest  of  the 
residue  of  her  property,  in  the  form  it  was 
made,  but  would  have  given  the  trustee  all 
the  residue  in  the  preceding  paragraph  of  the 
will. 

But  it  is  contended  with  much  vigor  that 
no  trust  was  created  either  in  fact  or  in  law, 
because  both  the  subject-matter  and  the  ob- 
jects thereof  are  not  expressed  with  that  de- 
gree of  certainty  which  would  authorise  or 
justify  the  enforcement  of  the  trust  by  a 
court  of  equity.  We  cannot  yield  assent  to 
this  contention.  What  is  the  subject-matter 
of  the  trust  in  question?  It  is  expressed  in 
the  will  as  "all  the  rest,  residue  and  remain- 
der of  my  property  of  every  kind  and  nature 
whatsoever."  Could  the  subject-matter  of  * 
bequest  be  much  more  certain  and  explicit? 
All  that  is  necessary  to  make  the  bequest  ab- 
solutely certain  is  to  ascertain  the  kind,  char- 
acter, and  amount  of  the  testatrix's  property 
after  paying  the  debts  and  expeneee  and  the 
three  bequests  of  $500  each.  If  Buch  a  be- 
quest is  [106]  uncertain,  then  every  residu- 
ary bequest  or  devise  is  uncertain.  We  need 
not  dwell  longer  on  this  phase  of  the  case. 

It  is  said,  however,  that  the  objects  of  the 
the  trust  are  uncertain.  Clearly,  this  is  also 
untenable.  The  objects  expressed  by  the  tea- 
tatrix  are  "my  nephews  and  nieces."  All 
that  is  left  to  be  done  is  to  ascertain  who  are 
her  nephews  and  nieces.  What  heirs  or  devi- 
sees come  within  a  certain  class  named, 
either  in  a  will  or  a  statute,  is  a  matter 
which  must  be,  and  constantly  is,  determined 
by  the  courts.  There  is  therefore  no  legal 
obstacle  in  that  regard. 

It  is,  however,  insisted  that  the  vesting 
of  the  trustee  with  a  power  of  discretion  to 
determine  to  which  ones  of  the  nephews  and 
nieces  he  would  give  and  the  amount  lie  would 
set  apart  to  each  vitiates  the  trust  or  makes 
it  unenforceable  because  of  uncertainty.  The 
courts  have  passed  upon  like  or  similar  pro- 
visions in  wills  many  times,  and  have  found 
no  difficulty  enforcing  them.  It  is  not  an 
insuperable  objection  that  the  trustee  be  in- 
vested with  discretion  or  be  given  the  power 
to  select  one  or  more  beneficiaries  from  a 
class  ifkmed  in  the  will,  or  even  to  determine 
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the  amount  tiw  beneficlarj  tdected  by  him 
should  reoelTe  ao  long  as  the  trustee  is  re* 
quired  to  divide  tiie  property  to  the  class 
indicated  by  the  testator.  The  general  rule 
in  that  regard  is  stated  by  the  Supreme  Court 
of  the  United  States  in  Colton  ▼.  Colton, 
supra,  in  {he  following  words: 

**0n  the  one  hand,  the  words  may  be  merely 
those  of  suggestion,  counsel^  or  advice,  in- 
tended only  to  influence,  and  not  to  take 
away,  the  discretion  ol  the  legatee  growing- 
out  of  his  right  to  use  and  dispose  of  the 
property  given  as  his  own.  On  the  other 
hand,  the  language  employed  may  be  impera- 
tive in  fact,  though  not  in  form,  conveying 
the  intention  of  the  testator  in  terms  equiva- 
lent to  a  command,  and  leaving  to  the  lega- 
tee no  discretion  to  defeat  his  wishes, 
although  there  may  be  a  discretion  to.  accom* 
plish  them  by  a  choice  of  methods,  or  even  to 
define  and  limit  the  extent  of  the  interest  oon- 
ferred  upon  his  beneficiary." 

In  referring  to  the  class  of  trusts  we  are 
now  discussing,  that  is,  the  class  in  which  a 
power  of  exercising  a  discretion  is  vested  in 
the  trustee  by  the  testator  respecting  the  se- 
lection [107]  of  the  particular  objects  of  the 
trust  from  a  class  named,  the  author,  in  2 
Beach  on  Trusts,  section  432,  says: 

"In  this  class  of  trusts  the  discretionary 
power  of  the  trustees  is  limited  to  the  selec- 
tion of  individuals  as  the  objects  of  the  trust 
from  the  class  indicated,  or  the  distribution 
of  the  estate  amongst  the  objects  of  the  trust. 
Where  property  is  left  in  trust  to  a  class  of 
individuals,  as  the  children,  or  the  nephews 
and  nieces  of  the  testator,  and  the  trustees 
are  authorized  to  appoint  to  one  or  more,  as 
they  shall  see  fit,  from  this  class,  and  the 
trust  is  administered,  the  individuals  ap- 
pointed will  take  the  estate  to  the  exclusion 
of  all  the  other  individuals  of  the  class,  and 
the  rule  will  apply  where  the  trustees  are 
empowered  to  determine  the  relative  propor- 
tions to  be  received  by  the  individuals,  or  to 
fix  the  time  and  manner  in  which  the  shares 
of  the  estate  shall  be  distributed.  But  where, 
for  any  reason,  the  discretionary  power  is  not 
exercised,  the  entire  class  of  the  objects  of  the 
trust  will  be  entitled  to  the  property,  and 
they  will  share  and  share  alike." 

In  Brossean  v.  Dor^,  36  Can.  Sup.  Ct.  205, 
it  is  said : 

"A  devise  in  a  will  directing  the  distribu- 
tion of  the  residue  of  the  testator's  estate 
among  his  brothers  and  sisters  or  nephews 
and  nieces  who  should  be  most  in  need  of  it, 
at  the  discretion  of  the  trustee  named  therein, 
is  valid,  and  confers  absolute  power  upon  the 
trustees  of  selecting  beneficiaries  from  the 
eUsses  of  persons  mentioned." 

See  also  upon  this  question  the  New  Jersey 
eases  above  cited. 

Under  the  authorities  there  can  be  no  seri- 
ous doubt  concerning  the  validity  of  the  trust 


in  the  form  in  which  it  is  stated  in  the  will  in 
question.  It  is  clear,  therefore,  that  the  dis- 
trict court  erred  in  distributing  the  residue 
of  the  estate  in  question  to  the  heirs  of  the 
trustee.  As  we  read  the  record,  the  distribu- 
tion was  made  in  that  way  for  the  reason  that 
the  district  court  held  that  under  the  provi- 
Atms  of  the  will  the  trustee  was  given  the 
whole  amount  of  the  residue  of  the  estate  in 
question  in  his  own  right,  and  therefore  his 
heirs  were  entitled  to  the  same.  The  court 
may,  perhaps,  also  have  been  influenced  in 
making  the  decision  by  the  fact  that  the  trus- 
tee, before  his  death,  had  filed  what  he  called 
an  election  or  distribution  of  said  estate, 
[108]  in  which  he  elected  to  distribute  the 
residue  of  said  estate  to  himself  as  a  nephew 
of  the  testatrix.  If  our  conclusions  so  far  are 
correct,  then  the  so-^udled  election  or  distribu- 
tion made  by  the  trustee  is  clearly  invalid: 
(1)  Because  he  was  entitled  to  no  part  of 
said  residue  in  his  own  right;  and  (2)  because 
he  was  clearly  excluded  tram  the  class  of  per- 
sons to  whom  he  was  required  to  distribute 
the  residue.  This  result  would  follow  under 
the  authorities  cited,  as  well  as  under  every 
rule  of  construction.  We  do  not  mean  that 
under  no  circumstances  could  a  trustee  or  a 
donee  under  a  trust  like  the  one  in  question 
here  to  be  a  beneficiary,  but  what  we  do  hold 
is  that  such  a  conclusion  is  not  permissible 
unless  the  trustee  or  donee  is  by  the  testator 
permitted  to  participate  in  the  distribution 
in  clear  and  express  terms.  If,  however,  he  is 
included  within  that  class,  he  cannot  draw  to 
hiniself  more  than  his  pro  rata  share  of  the 
estate.  Under  the  circumstances  of  this  case 
we  hold  that  the  trustee  was  not  entitled  to 
any  part  of  the  estate  in  question  as  a  devisee 
under  the  will,  or  otherwise,  except  the  $500 
mentioned  therein  and  under  the  circumstanc- 
es there  set  forth.  It  is  only  fair  to  counsel 
for  appellant  to  state  that  they  do  not  claim 
that  the  trustee  was  entitled  t&  the  residue  as 
a  nephew,  but  their  contention  is  that  he  was 
entitled  to  it  as  the  residuary  legatee. 

This  brings  us  to  the  question  of  to  whom 
and  in  what  proportions  the  residue  of  the 
estate  in  question  should  be  distributed. 
Where  the  testator  has  invested  the  trustee 
with  discretion  to  select  the  beneficiary  or 
beneficiaries  from  a  certain  class  and  to  de- 
termine the  amount  that  should  go  to  each, 
and  in  case  the  trustee  has  honestly  and  in 
good  faith  exercised  the  discretion  by  making 
a  selection  and  by  fixing  the  amounts,  the 
courts  vdll  not  interfere  with  what  the  trus- 
tee has  done  in  that  regard;  but  in  case  he 
has  not  complied  with  the  terras  of  the  trust 
in  making  a  distribution,  or  has  entirely  failed 
to  make  any  distribution,  the  courts,  at  the 
instance  of  an  interested  party  in  a  proper 
proceeding,  will  make  a  distribution  in  such 
manner  and  upon  such  terms  and  conditions 
as  may  be  equitable  and  as  will  best  effectu- 
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ate  the  purpose  and  intention  of  the  testator. 
[109]  In  1  Perry  on  Truata  and  Trustees  (6th 
ed.)  section  256,  it  is  said: 

"Generally,  if  the  power  is  left  unexecuted 
by  the  donee,  the  court  will  execute  it  as  a 
trust,  by  dividing  the  fund  equally  among 
the  objects  or  persons  in  favor  of  whom  it 
was  given,  or  from  whom  the  selection  might 
have  been  made,  on  the  ground  that  equality 
ia  equity.  But  if  the  donor  of  the  power 
lays  down  any  rule  by  which  the  donee  is  to 
be  governed  in  his  selection  and  distribution 
of  the  fund,  it  is  said  the  court  will  place 
itself  in  the  position  of  the  trustee.'' 

In  1  Beach  on  Trusts  and  Trustees,  section 
263,  the  rule  is  stated  thus: 

"Wher«  a  power  is  of  such  a  character  that 
the  donee  is  authorized  to  dispose  of  the  prop- 
erty among  the  individuals  of  a  designated 
class,  and  is  clothed  with  some  discretion  in 
r^ard  to  the  manner  of  the  distribution, 
equity  will  not  interfere  with  his  execution 
of  the  power.  But  if  the  donee  for  any  rea- 
son fails  to  act  and  the  property  is  not  di- 
vided, equity  will  interpose  in  favor  of  the 
beneficiaries  by  treating  it  as  a  power  in  trust 
and  enforcing  its  execution.  In  such  cases 
the  distribution  by  the  court  will  be  to  all 
the  individuals  of  the  class  designated  and 
in  equal  sums." 

See  the  quotation  from  2  Beach  on  Trusts 
and  Trustees,  supra.  See  also  Cameron  v. 
Crowley,  supra,  where  the  doctrine  is  illus- 
trated and  applied.  In  the  last  case  referred 
to  the  trustee  attempted  to  make  a  distribu- 
tion which  was  contrary  to  the  provisions'  of 
the  will,  and  the  court  held  it  invalid  and 
ordered  a  distribution  in  consonance  with  the 
rule  just  stated. 

In  the  case  at  bar  the  trustee,  under  the 
provisions  of  the  will,  could  have  executed 
the  trust  by  making  an  equal  division  of  the 
residue  of  the  estate  among  all  of  the  neph- 
ews and  nieces,  excluding  himself,  and  there- 
fore a  court  of  equity  may  do  so. 

Before  concluding  this  opinion  we  desire 
to  say  that  we  have  not  overlooked  the  argu- 
ment of  counsel  for  respondent  in  which  they 
vigorously  insist  that  to  hold  that  the  lan- 
guage used  by  the  testatrix  in  this  case  creat- 
ed a  trust  will  establish  a  dangerous  prece- 
dent, in  that  it  may  result  in  declaring  all 
words  of  entreaty  or  desire  as  trusts,  and 
thus  [110]  hamper  testators  in  making  cer- 
tain requests  in  connection  with  their  be- 
quests which  are  not  intended  as  trusts  or 
•limitations.  We  do  not  share  counsel's  ap- 
prehensions in  that  regard.  The  mere  fact 
that  it  at  tinaes  may  be  somewhat  difficult 
for  the  courts  to  determine  the  meaning  or 
intention  of  the  testator  from  certain  words 
or  phrases  used  by  him  is  no  reason  why  they 
should  impose  rigorous  rules  upon  testators 
in  their  use  of  language.     While  the  Legis- 


lature might  perhaps  establish  certain  rules 
in  that  regard,  the  courts  have  no  such 
power;  and  the  exercise  of  the  power  by  the 
Legislature  would,  in  my  judgment,  be  un- 
wise. Testators,  within  certain  limits,  should 
be  as  free  to  choose  their  words  as  they  are 
to  select  the  objects  of  their  bounty,  and  all 
that  can  be  required  of  them  in  that  regard 
is  that  they  use  such  language  in  making 
their  bequests  and  in  giving  their  directiona 
as  will  make  their  intentions  and  purposes 
reasonably  clear  to  those  whose  duty  it  may 
become  to  pass  upon  and  determine  such  pur- 
poses and  intentions.  It  is  the  duty  of  courts 
to  ascertain  the  intention  of  the  testator  from 
such  language  as  he  may  have  used  and  to 
follow  and  enforce  that  intention  at  all  haz- 
ards. It  is  the  will  of  the  testator  and  not 
the  wii^  of  the  heir  that  must  govern.  It 
no  doubt  would  be  easier  for  the  courts  if 
it  were  required  that  all  trusts  must  be  ex- 
pressed in  technical  langruage,  yet  we  very 
much  doubt  the  wisdom  of  enforcing  such  a 
rule.  In  disposing  of  their  own  men  must  be 
left  as  free  as  possible  to  choose  their  own 
means  and  methods,  so  long  as  they  devote 
their  property  to  lawful  purposes  and  execute 
their  wills  in  accordance  with  the  prescribed 
forms  of  law.  We  have  no  doubt  whatever 
that  in  making  the  will  in  question  it  was 
the  purpose  and  intention  of  the  testatrix  to 
dispose  of  her  property  by  giving  $500  to  Lu- 
ella  Dewey,  $500  to  Esmeralda  McKell,  and 
$500  to  Hubbard  Tuttle,  Sr.,  if  there  waa 
sufficient  left  for  the  last  bequest,  and,  if 
not,  then  what  was  left,  if  any,  but  in  no 
event  should  his  bequest  exceed  the  sum  of 
$500.  Neither  do  we  entertain  any  doubt 
that  it  was  the  intention  of  the  testatrix  to 
bequeath  "all  the  rest,  residue,  and  remain- 
der" of  her  property  to  said  Hubbard  Tuttle, 
Sr.,  in  trust  for  the  use  and  benefit  of  her 
other  nephews  [111]  and  nieces  (not  includ- 
ing himself),  or  to  such  of  them  as  he  might 
select  from  the  whole  class.  This  being  the 
will  of  the  testatrix,  it  is  the  duty  of  the 
courts  to  execute  it  as  made,  unless  some 
one  or  more  of  the  beneficiaries  expressly 
waive  or  have  waived  their  share  or  a  part 
thereof  for  the  benefit  of  others. 

There  are  some  other  matters  relating  to 
the  collection  of  some  notes  and  the  preserva- 
tion of  some  of  the  property  of  the  estate  re- 
ferred to  in  appellant's  objecticms.  These 
matters  we  do  not  consider,  since  the  district 
court  has  full  power  and  no  doubt  will  ex- 
ercise it  if  necessary  to  require  the  adminis- 
trator to  collect  and  account  for  all  the  prop- 
erty belonging  to  the  estate  and  produce  it 
when  required  to  do  so. 

It  is  therefore  ordered  that  the  judgment 
of  the  district  court  of  Salt  Lake  County  be, 
and  the  same  hereby  is,  reversed  and  vacated ; 
that  this  case  be  remanded  to  said  district 
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court,  with  directions  to  enter  a  decree  of 
distribution  of  the  estate  in  accordance  with 
the  views  herein  expressed.  Costs  upon  this 
appeal  to  be  paid  out  of  the  assets  of  the 
estate. 
.  McCarty,  C.  J.  and  Straupi  J.,  concur. 


NOTE. 

Effect  of  Trvstea   Havins  Interest   In 
Snbjeet-aiiatter  of  Trust. 


This  note,  in  discussing  the  question  wheth- 
er it  is  permissible  for  a  trustee  to  have  an 
interest  in  the  subject-matter  of  the  trust, 
excludes  legacies  subject  to  a  precatory  trust 
in  the  hands  of  the  legatee.  For  a  full  dis- 
cassion  of  the  subject  of  precatory  trusts 
see  the  notes  to  Post  ▼.  Moore,  as  reported  in 
2  Ann.  Cas.  591,  and  106  Am.  St.  Rep.  495; 
Floyd  ▼.  Smith,  21  Ann.  Cas.  318,  and  Hardy 
▼.  Mayhew,  139  Am.  St.  Kep.  73,  99. 

It  is  a  familiar  rule  that  a  person  cannot 
be  at  the  same  time  trustee  and  beneficiary* 
of  the  same  identical  interest.  Craig  v.  Hone, 
2  Edw.  (N.  Y.)  554:  Coster  ▼.  Lorillard,  14 
Wend.  (N.  Y.)  265;  Woodbridge  y.  Bockes, 
59  App.  Div.  603,  69  N.  Y.  8.  417,  affirmed 
170  K.  Y.  596,  63  N.  £.  362 ;  Matter  of  Hitch- 
ing, 39  Misc.  767,  80  N.  Y.  8.  1125;  Wood- 
ward V.  James,  115  K.  Y.  346,  22  N.  £.  150; 
Rose  ▼.  Hatch,  125  N.  Y.  427,  26  N.  E.  467; 
Oreene  v.  Greene,  125  N.  Y.  606,  26  N.  E.  739, 
21  Am.  8t.  Rep.  734;  Weeks  v.  Frankel, 
197  N.  Y.  304,  90  N.  £.  969;  Butler  v.  God- 
ley,  12  N.  C.  94.  See  also  Clarke  v.  Sisters 
of  Holy  Child  Jesus  Soc.  82  Neb.  85,  117  N. 
W.  107;  In  re  Vreeland,  66  N.  J.  Eq.  297,  57 
Atl.  903;  Farmers'  Loan,  etc.  Co.  v.  Carroll, 
5  Barb.  (N.  Y.)  613;  Magoffen  v.  Patton,  3 
Edw.  (N.  Y.)  65;  Matter  of  Townsend,  73 
Misc.  481,  133  N.  Y.  8.  492;  Sweet  v.  Schlie- 
mann,  95  App.  IMv.  266,  88  N.  Y.  8.  916; 
Bundy  r.  Bnndy,  38  N.  Y.  410.  Compare 
Nellis  V.  Rickland,  133  Cal.  617,  66  Pac.  32, 
85  Am.  St.  Rep.  227;  Sherlock  v.  Thompson, 
167  la.  1,  Ann.  Cas.  1917A  1216,  148  N.  W. 
1035. 

"To  the  constitution  of  every  express  trust," 
ttid  the  court  in  Greene  ▼.  Greene,  125  N.  Y. 
506,  26  N.  E.  739,  21  Am.  St.  Rep.  743, 
'^here  are  essential  theSe  elements,  namely, 
a  trustee,  an  estate  devised  to  him,  and  a 
beneficiary.  The  trustee  and  the  beneficiary 
must  be  distinct  personalities,  or,  otherwise, 
there  eonld  be  no  tmst,  and  the  merger  of 
interests  in  the  same  person  would  effect  a 
legal  estate  in  him,  of  the  same  duration  as 
tbe  beneficial  interest  designed.  .  .  .  That 
the  legal  and  beneficial  estates  can  exist  and 
be  maintained  separately  in  the  same  person 
is  an  inconceivable  proposition.  It  is  quite 
M  much  of  an  impossibility,  legally  con- 
sidered, as  it  is  physically." 
Ann.  Cas.  1918A — 31. 


A  cestui  que  trust  Is  not,  however,  abso- 
lutely incapacitated  from  being  a  trustee.  He 
may  act  as  such  if  he  is  but  one  of  several 
beneficiaries  of*  the  trust.  Tyler  v.  May  re, 
96  Cal.  160,  27  Pac.  160,  30  Pac.  196;  Sum- 
mers V.  Higley,  191  111.  193,  60  N.  £.  969; 
Burbach  v.  Burbach,  217  111.  547,  75  N.  E. 
519;  Sweet  v.  Schliemann,  95  App.  Div.  2G6, 
88  N.  Y.  8.  916;  Robb  v.  Washington,  etc. 
College,  103  App.  Div.  327,  93  N.  Y.  8.  92; 
Potter  V.  Eames,  70  Misc.  147,  126  N.  Y.  8. 
787.  See  also  the  reported  case.  Likewise, 
he  may  act  as  trustee  where  he  is  but  one  of 
several  trustees.  -  Ex  p.  Clutton,  17  Jur. 
(Eng.)  988;  In  re  Coode,  108  L.  T.  N.  8. 
(Eng.)  94;  Story  v.  Palmer,  46  N.  J.  Eq.  1, 
18  Atl.  363;  Moke  v.  Norrie,  14  Hun  (N.  Y.) 
128;  Mulry  v.  Mulry,  89  Hun  631,  35  N.  Y. 
8.  618;  Cocks  v.  Barlow,  5  Redf.  (N.  Y.) 
406;  Bull  V.  Odell,  19  App.  Div.  605,  46  N. 
Y.  8.  306;  Rankine  v.  Metzger,  69  App.  Div. 
264,  74  N.  Y.  8.  649,  affirmed  174  N.  Y.  540, 
66  N.  E.  1115;  Haendle  v.  Stewart,  84  App. 
Div.  274,  82  N.  Y.  S.  823;  Ogilby  v.  Hickok, 
144  App.  Div.  61,  128  N.  Y.  8.  800;  Irving 
V.  Irving,  21  Misc.  743,  47  N.  Y.  8.  1052; 
Nichols  V.  Nichols,  42  Misc.  381,  86  N.  Y.  8. 
719;  Wetmore  v.  Truslow,  51  N.  Y,  338; 
Rogers  v.  Rogers,  111  N.  Y.  228,  18  N.  E. 
636;  Robertson  v.  De  Brulatour,  188  N.  Y. 
301,  80  N.  E.  938,  affirming  111  App.  Div. 
882,  98  N.  Y.  8.  15;  Doscher  v.  Wyckoff,  113 
N.  Y.  8.  655.  See  also  Browne  v.  Browne 
[1912]  1  Ir.  272.  In  Rankine  v.  Metzger, 
supra,  the  court  said:  "It  is  a  general  and 
well-settled  provision  of  law  that  the  office 
of  trustee  and  beneficiary  may  not  be  united 
in  the  same  person,  as  the  two  interests  are 
incompatible.  ...  It  has  not  yet  been 
decisively  determined,  however,  whether  a 
trust  provision,  otherwise  good,  would  be  de- 
feated by  this  conjunction  of  interest.  The 
supreme  court  is  vested  with  power  to  ap- 
point  a  person  to  carry  out  a  good  trust  pro- 
vision, where  a  surviving  trustee  of  an 
express  trust  has  died,  and  much  reason  ex- 
ists for  holding  that  the  court  may  exercise 
the  power  to  prevent  the  failure  of  a  good 
trust  provision,  which  may  be  incapable  of 
execution  by  reason  of  the  conjoined  interests 
of  the  trustee.  .  .  .  But  however  this  may 
be,  it  is  clearly  the  law  that  where  two  or 
more  trustees  are  appointed  to  execute  a 
trust,  and  one  or  both  is  under  the  infirmity 
of  being  a  beneficiary,  neither  the  trust  nor 
its  execution  fails,  as  each  may  act  for  tbe 
other  where  disqualification  exists,  and  all 
can  act  with  respect  to  that  portion  of  the 
property  in  which  they  have  no  interests." 

It  has  been  held  that  the  appointment  of 
the  beneficiary  of  a  trust  as  trustee  by  the 
court,  on  the  death  or  resignation  of  the  tes- 
tamentary trustee,  does  not  extinguish  the 
trust.  Losey  v.  Stanley,  147  N.  Y.  5G0,  42 
N.  E.  8.   And  similarly  it  has  been  held  that 
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while  the  appointment  of  the  sole  beneficiary 
of  a  trust  as  trustee  will  prevent  the  crea- 
tion of  a  valid  trust,  where  a  valid  trust  has 
been  created,  the  beneficiary  thereof  may  be 
appointed  to  take  the  place  of  the  deceased 
trustee.  People  v.  Donohue,.  70  Hun  317,  14 
N.  y.  S.  437.  See  also  in  this  connection 
Haendl  v.  Stewart,  84  App.  Div.  274,  82  N. 
Y.  S.  823;  Irving  v.  Irving,  21  Misc.  743,  47 
N.  Y.  S.  1052;  Rogers  v.  Rogers,  111  N.  Y. 
228,  18  N.  £.  636. 


GORDON 

V. 

MoIiEABN  ET  AI- 

Arkansas  Supreme  Court — ^April  24,  1916. 
123  Ark.  496;  185  S.  W,  803. 


Conspiracy  ^  Effect  of  Acquittal  of 
One  Defendant. 

Upon  the  indictment  of  two  persons  alone 
for  criminal  conspiracy,  the  acquittal  of  one 
is  an  acquittal  ol  the  other. 

[See  3  Am.  St.  Rep.  402.] 

Civil  liability  —  Jndsntent  against 
One  Defendant  Only. 

In  an  action  for  malicious  prosecution 
against  two  defendants,  alleging  that  they 
conspired  to  cause  the  arrest  of  the  plaintiff 
on  a  false  charge,  the  individual  liability  of  a 
single  defendant  does  not  depend  upon  the 
proof  of  the  existence  of  a  conspiracy,  and  a 
verdict  for  one  defendant  does  not  discharge 
the  other  from  liability. 

[See  14  Ann.  Gas.  1144.] 

Maliciona  Proaecntion  <»  Persona  Iii- 
able  —  Instigating  Prosecntion  by 
Tbird  Person. 

That  defendant  in  a  malicious  prosecution 
suit,  not  only  countenanced  and  approved,  but 
in  fact  instigated,  the  prosecution,  and  caused 
the  arrest  of  plaintiff,  his  tenant,  for  taking 
away  a  cotton  crop,  when  there  had  been  no 
settlement,  and  in  fact  there  was  no  rent  due 
him,  and  there  was  enough  cotton  on  the  place 
to  pay  any  balance  claimed  by  him,  warrants 
.a  verdict  for  plaintiff. 

[See  note  at  end  of  this  case.] 

PnnitiTe  Damages  for  Malicions  Prose- 
ention. 

Where  the  jury  finds  that  defendant  in  a 
malicious  prosecution  suit  has  acted  wilfully, 
in  a  wanton  and  oppressive  manner,  and  m 
conscious  disregard  of  his  civil  obligations 
and  of  plaintiff's  rights,  it  may  properly 
assess  punitive  damages. 

[See  26  Am.  St.  Rep.  163.] 

Same. 

Ko  punitive  damages  in  a  malicious  pros- 
ecution suit  may  be  assessed,  unless  compen- 


satory damages  are  also  assessed,  althousli 
punitive  damages  may  largely  exceed  tbe 
compensatory  damages. 

EzeessiToness  of  PnnitiTe  Damages. 

Where,  in  a  malicious  prosecution  suit,  $2& 
compensatory  damages  and  $1,000  punitive 
damages  were  assessed,  it  is  held  the  dispar- 
ity between  the  two  kinds  of  damages  wras 
too  great,  and  the  punitive  damages  should 
be  reduced  to  $200. 

[See  Ann.  Cas.  1916C  250.] 

Appeal  from  Circuit  Court,  Greene  county: 
Dbivsb,  Judge. 

Consolidated  actions  by  £.  McLeam  et  al.^ 
plaintiffs,  against  £.  S.  Gordon  et  al.,  defend- 
ants. From  judgments  rendered  defendant- 
Gordon  appeals.  The  facts  are  stated  in  the 
opinion.    Modifded. 

Spence  d  Dudley  for  appellant. 
8.  K  Simpson  for  appellees. 

[498]  Shith,  J. — ^Appellees  recovered  dam- 
ages, both  compensatory  and  punitive,  against 
appellant  in  a  suit  for  malicious  prosecution. 
Appellees  brought  separate  suits  against  ap* 
pellant  and  R.  B.  Malin,  but  by  consent  the 
causes  were  consolidated  and  tried  together 
and  a  verdict  rendered  in  each  case  a^inst 
appellant  Gordon  for  $25  compensatory  dam- 
ages and  $1,000  punitive  damages,  but  a  ver- 
dict was  rendered  in  each  case  in  favor  of 
Malin.  It  was  alleged  in  each  of  the  com- 
plaints that  Malin  and  Gordon  conspired  to- 
gether to  cause  the  arrest  and  prosecution  of 
appellees  upon  the  false  charge  of  having  re- 
moved and  disposed  of  two  bales  of  cotton » 
upon  which  there  existed  a  landlord's  lien  in 
favor  of  Gordon,  with  the  intention  of  defeat- 
ing said  lien.  Upon  the  verdict  being  re- 
turned in  favor  of  Malin  appellant  insisted 
that  judgment  be  pronounced  in  his  favor 
notwithstanding  the  verdict,  upon  the  ground 
that  he  alone  could  not  be  guilty  of  a  con- 
spiracy, and  inasmuch  as  a  verdict  was  ren- 
dered in  Malin's  favor  he  is  also  discharged 
from  liability. 

The  evidence  is  conflicting,  but  the  verdict 
of  the  jury  has  resolved  the  conflicts  in  ap- 
pellees' favor  and,  when  so  resolved,  the  facts 
may  be  stated  as  follows:  Appellee  McLeam 
was  a  minor  and  made  a  crop  of  six  acres  on 
land  which  his  brothers  Ray  and  Raymond 
had  rented  from  appellant.  Two  other  broth- 
ers had  rented  portions  of  appellant's  land 
for  the  same  year,  but  they  [499]  had  made 
a  flnal  settlement  of  their  accounts  with  ap- 
pellant and  had  moved  off  the  place  before 
the  cotton  in  question  was  sold.  Appellee 
Arthur  was  also  a  minor  and  was  employed 
by    McLeam    at    the   time    of    the    sale    of 
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the  cotton  which  resulted  in  their  arrest.  All 
of  the  McLeam  brothers  except  appellee  had 
rented  lands  from  appellant  and  had  agreed 
to  pay  the  sum  of  $6.50  per  acre  money  rent. 
Their  tenancy  had  expired  and  all  of  the 
McLeams  were  leaving  the  farm  to  take 
chaige  of  another,  and  friction  existed  be- 
tween them  and  appellant.  Under  directions 
from  appellant  the  McLearns  had  delivered 
their  cotton  at  Maimaduke  to  a  Mr.  Wax- 
mon,  who  receipted  for  the  cotton  received 
and  credited  the  same  to  appellant's  account. 
There  were  also  some  credits  for  wood  which 
the  McLeams  had  cut  for  appellant,  and  as  a 
result  of  these  credits  there  was  no  rent  due 
appellant  on  the  land  on  which  the  cotton  in 
controversy  was  produced.  Upon  the  con- 
trary, it  was  shown  that  appellant  was 
slightly  indebted  to  the  McLearns,  and  paid  a 
small  balance  when  a  settlement  was  finally 
had.  Much  evidence  was  offered  to  the  effect 
that  the  McLeams  pressed  appellant  for  a 
settlement,  but  were  unable  to  procure  one, 
as  they  were  desirous  of  vacating  appellant's 
farm,  and  of  taking  possession  of  the  other 
one  which  they  had  rented.  Appellee  Mc* 
Learn  started  to  haul  a  load  of  hay  from  the 
place  when  appellant  forbade  him  doing  so, 
and  a  fight  ensued  in  which  appellant  was 
worsted,  and  he  thereafter  procured  the  ar- 
rest of  appellee  McLeam  for  assault  and 
battery. 

Appellees  hauled  the  two  bales  of  cotton  to 
HalUday  on  December  23,  where  they  sold  it 
to  Malin  for  a  cent  a  pound  more  than  they 
had  been  able  to  procure  from  Waxmon  at 
Mannaduke.  Before  purchasing  the  cotton 
Malin  asked  appellees  about  the  existence  of 
liens,  but  was  told  there  were  none,  and  he 
bought  the  ootton  under  the  impression  that 
it  belonged  to  Arthur,  and  the  check  given 
in  payment  therefor  was  made  payable  to 
Arthur's  order.  There  was  evidence  also  of 
the  fact  that  after  loading  the  cotton  ap- 
pellees changed  wagons,  of  which  [500]  fact 
Malin  was  apprised  after  his  purchase,  and 
this  tended  to  confirm  his  suspicions,  after 
tbey  had  been  aroused  by  appellant's  state- 
ments. In  appellees'  behalf,  however,  it  was 
shown  that  the  change  was  made  on  account 
of  the  condition  of  the  road.  Wlien  appellant 
learned  of  this  sale  he  represented  to  Malin 
that  his  rent  was  not  paid  and  that  there  was 
a  balance  of  $80  or  $85  due  him  and  that  the 
cotton  was  subject  to  his  lien,  and  he  told 
Malin  of  the  circumstances  under  which  the 
cotton  had  been  removed  and  that  he  had 
forbidden  the  removal  of  any  cotton,  or  any 
product,  until  his  rent  was  paid.  Malin  was 
made  to  believe  from  these  statements  tliat 
he  would  probably  lose  the  money  he  had  paid 
for  the  cotton,  and  he  and  appellant  consulted 
about  the  kind  of  charge  to  prefer  against 
appellees.    Before  taking  any  action,  however. 


Malin  conferred  with  the  deputy  prosecuting 
attorney  and  related  to  that  officer  all  tli« 
facts  of  which  he  had  knowledge  and  also 
what  appellant  had  said,  and  he  was  advised 
by  that  officer  to  have  appellees  arrested. 
Appellant  and  Malin  went  together  to  the 
justice  of  the  peace  who  issued  the  warrant 
of  arrest,  and  both  were  sworn  to  the  state- 
ment of  fact  upon  which  the  warrant  of  arrest 
was  issued,  although  only  Malin  signed  it. 
Thereafter  appellees  were  both  arrested,  and 
McLeam  was  in  custody  for  five  hours,  dur- 
ing which  time  he  was  carried  around  as  a 
prisoner  in  the  town  near  which  he  lived 
while  he  was  attempting  to  procure  bondsmen 
to  secure  his  release.  He  finally  made  the 
required  bond  and  was  discharged.  Arthur 
was  not  so  fortunate  and  failing  to  make  his 
bond  he  was  confined  in  jail  and  kept  there 
for  three  days.  Before  the  trial  the  Mc- 
Leams told  Malin  that  they  owed  appellant 
nothing,  and  this  statement  was  repeated  to 
appellant  but  was  denounced  by  him  as  being 
false,  but  Malin  became  convinced  their  state- 
ment was  true,  and  so  advised  the  prosecuting 
attorney,  who  ordered  the  dismissal  of  the 
criminal  charge  against  appellees,  and  thus 
the  prosecution  was  ended. 

Separate  answers  were  filed  by  Malin  and 
by  appellant,  and  both  denied  the  existence' 
of  any  conspiracy  to  [501]  prosecute  ap- 
pellees falsely.  Malin  defended  on  the  grounds 
of  absence  of  malice,  the  advice  of  counsel, 
which  he  had  acted  upon  in  good  faith,  and 
the  existence  of  probable  cause  for  his  ac- 
tion. In  support  of  his  defense  he  testified 
that  appellant  told  him  the  cotton  was  his, 
that  he  had  a  rent  note  signed  by  all  the 
McLearns  when,  in  fact,  he  had  no  note,  and 
that  the  rent  was  not  paid,  and  he  demanded 
the  possession  of  the  cotton  and  said,  "These 
boys  have  sold  that  cotton  and  more  than 
likely  he  (McLearn)  is  fixing  to  get  away." 
Appellant  and  Malin  went  together  to  the 
justice  of  the  peace  and  together  fixed  up  the 
affidavit,  whereupon  Malin  said  to  the  justice 
of  the  peace  that  appellant  was  the  man  to 
make  the  affidavit  and  stated  to  appellant 
at  the  time,  "I  don't  know  anything  about  it 
only  what  you  say,"  but  appellant  said,  "No, 
>ou  sign  it,"  and  the  officer  said,  "You  can 
both  sign  it,"  but  Malin  said,  "He  is  the  man 
who  knows,"  and  the  officer  said,  "You  can 
both  swear  to  it,"  and  this  was  done,  al- 
though Malin  alone  signed  his  name  to  the 
affidavit. 

Appellant's  defense  is  and  was  that  he  had 
probable  cause  to  have  appellees  arrested,  al- 
though he  denies  having  done  so.  Under  the 
allegations  of  his  answer  appellees  are  guilty 
of  the  crime  charged  in  the  warrant  of  arrest 
which  was  .issued  by  the  justice  of  the  peace, 
and  he  testified  that  the  action  taken  by  him 
was  done  to  protect  his  lien  as  landlord. 
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(1)  It  is  insisted  that  inasmuch  as  there 
had  been  no  settlement,  appellees  had  no 
right  to  remove  any  portion  of  the  crop  from 
the  premises.  If  it  be  conceded  that  this  is 
true,  and  that  appellant  had  the  right  to  at- 
tach the  cotton,  it  still  does  not  follow  that 
he  had  the  right  to  have  appellees  arrested. 
He  would  have  had  no  right  to  procure  ap- 
pellees' arrest  unless  he  had  reasonable 
ground  for  believing  that  they  were  remov- 
ing the  cotton  from  the  premises  to  defeat 
him  in  the  collection  of  his  debt.  Under 
the  proof  the  jury  could  have  found  that 
appellant,  not  only  knew  there  was  no 
rent  due  him,  but  also  that  he  knew  there 
was  being  held  on  [502]  the  place  enough 
cotton  to  pay  any  balance  claimed  by  him. 
However,  this  question  was  passed  upon  by 
the  jury.  In  instruction  numbered  six  the 
court  told  the  jury  that,  if,  at  the  time  of  the 
removal  of  the  cotton  from  the  farm,  or  at 
the  time  of  its  sale  to  Malin,  any  part  pf  the 
rent  on  the  land  on  which  said  cotton  was 
produced  was  unpaid,  and  tha>.  the  cotton 
was  removed  and  sold  without  the  consent  of 
Gordon,  to  return  a  verdict  for  both  defend- 
ants. A  more  favorable  instruction  could 
not  have  been  asked. 

Appellant  was  cross-examined  at  length 
about  his  failure  to  consent  to  or  to  order 
the  discharge  of  appellees  prior  to  the  time 
their  discharge  was  ordered  by  the  deputy 
prosecuting  attorney  upon  Malin's  direction, 
and  about  the  state  of  his  feelings  towards 
appellees  and  particularly  towards  McLearn, 
and  the  jury  might  have  found  that  his  an- 
swers but  ill-concealed  the  express  malice 
which  other  facts  and  circumstances  tended 
to  establish.  Appellant  testified  at  the  trial 
that,  at  the  time  of  the  removal  and  sale  of 
the  cotton,  there  was  due  him  a  balance  of 
$80  or  $85  on  account  of  the  rent,  and  had 
the  jury  credited  this  statement  that  this 
sum,  or  any  other  sum,  was  then  due  him, 
the  verdict,  under  instruction  numbered  six, 
must  necessarily  have  been  in  his  favor. 

(2)  We  think  appellant's  contention  that 
the  verdict  of  the  jury  in  Malin's  favor  re- 
quires his  own  discharge  is  not  well  taken. 
It  is  true,  of  course,  and  has  been  so  decided 
by  this  court,  that,  upon  the  indictment  of 
two  persons  only  for  criminal  conspiracy,  the 
acquittal  of  one  is  an  acquittal  of  the  other. 
State  V.  Smith,  117  Ark.  384,  175  S.  W.  392; 
Cumnock  v.  State,  87  Ark.  34,  112  S.  W.  147. 

But  this  is  not  a  criminal  prosecution 
against  appellant  and  Malin.  The  complaint 
did  not  charge  that  they  conspired  together 
to  wrongfully  procure  appellees'  prosecution, 
and  proof  of  concert  of  action  was  necessary 
to  support  a  finding  of  joint  liability  for  the 
tort  committed.  But  the  individual  liability 
did  not  depend  upon  the  proof  of  the  existence 
of  a  conspiracy.     At  least  two  persons  must 


be  guilty  to  constitute  an  unlawful  conspir- 
acy, [503]  whereas  one  person  alone  may  be 
guilty  of  conduct  which  furnishes  the  foun- 
dation for  an  action  for  malicious  prosecu- 
tion, even  though  such  person  induces  another 
to  set  the  machinery  of  the  law  in  motion. 
The  court  submitted  these  questions  to  the 
jury  under  appropriate  instructions,  and  the 
jury  was  told  the  circumstances  under  which 
one  or  the  other  or  both  of  the  defendants 
might  be  held  liable.  Here  the  jury  had  evi- 
dence to  support  its  finding  that  appellant 
alone  was  liable  for  this  prosecution,  and 
their  verdict  in  Malin's  favor  shows  that 
they  so  found  It  is  true  Malin  signed  the 
affidavit  and  appellant  did  not  do  so.  But 
this  fact  does  not  necessarily  make  one  lia- 
ble, nor  does  it  necessarily  excuse  the  other. 
Malin  may  have  been  excused  by  the  jury  be- 
cause of  a  finding  in  his  favor  that  he  had 
probable  cause,  or  was  not  prompted  by 
malice,  or  was  justified  in  acting  upon  the 
advice  of  counsel;  but  the  proof  did  not  also 
require  a  finding  in  appellant's  favor  because 
Malin  was  exonerated  from  blame,  nor  be- 
cause appellant  did  not  actually  make  the 
affidavit.  The  rule  in  such  cases  is  stated 
in  19  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  692, 
title  "Malicious  prosecution,"  as  follows: 

"One  who  advises  and  procures  a  third 
person  to  institute  a  malicious  prosecution 
may  be  held  liable  in  damages  therefor,  and 
one  who  aided  and  abetted  the  prosecutor  in 
such  action  is  liable  equally  with  the  latter 
for  damages  therefor.  Nor  will  the  fact  that 
the  person  who,  at  the  defendant's  instiga- 
tion, made  the  complaint  had  probable  cause 
for  believing  it  to  be  well  founded  avail  the 
defendant  as  a  defense  where  he  acted  with- 
out probable  cause." 

The  same  authority  also  states  the  law 
to  be: 

"But  it  is  not  necessary  to  prove  that  the 
defendant  was  the  originator  of  the  proceed- 
ings complained  of.  If  he  participated  volun- 
tarily in  the  malicious  prosecution,  and  it 
was  carried  on  with  his  countenance  and 
approbation,  he  will  be  liable." 

[504]  But  we  are  not  called  upon  to  ap- 
prove the  law  thus  broadly  stated  to  uphold 
the  findings  of  liability  against  appellant,  for 
the  proof  here  is  that  he,  not  only  counte- 
nanced and  gave  approbation  to  the  prosecu- 
tion, but,  that  he,  in  fact  instigated  it.  See 
cases  cited  in  notes  to  the  text  quoted,  and 
see  also  26  Gyc.  p.  17,  and  cases  there  cited. 

(3)  The  majority  of  the  court  is  of  the 
opinion  that  the  evidence  supports  the  finding 
that  appellant's  wrongful  act  was  wilfully 
done,  in  a  wanton  and  oppressive  manner  and 
in  conscious  disregard  of  his  civil  obligations 
and  of  appellees'  rights  and,  therefore,  puni- 
tive damages  were  properly  assessed.  Newell 
on  Malicious  Prosecution,  p.  524. 
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(4)  But  we  are  also  of  the  opinion  that 
ezceesiTe  damages  on  this  account  were  al- 
lowed in  view  oi  all  the  circumstances  shown 
in  the  case  and  especially  in  view  of  the 
comparatively  normal  sum  allowed  as  com- 
pensatory damages.  No  punitive  damages 
could  be  assessed  unless  some  compensatory 
damages  were  also  assessed,  although,  of 
course,  punitive  damages  might  largely  ex- 
ceed the  compensatory  damages;  but  the  dis- 
parity here  is  too  great  under  the  circum- 
stances of  this  case,  and  the  judgment  for 
punitive  damages  will  accordingly  be  re- 
duced to  the  sum  of  $200  in  each  case  and  as 
thus  reduced  the  judgment  will  be  affirmed. 

NOTE. 

Liability  as  tor  Malleio«a  Proaeeiition 
of  One  AdTisias  or  Pvoeiirii&i:  Tl&ird 
PenoB  to  laatitiite  Prooeodiiic. 

Introductory,  486. 
Gcfneral  Rule,  485. 
Application  of  Rule,  486. 
Limitation  of  Rule,  487* 


Introdiictory. 

It  is  intended  in  this  note  to  discuss  the 
cases  dealing  with  the  liability  as  for  mali- 
cious prosecution  of  one  advising  or  procur- 
ing a  third  person  to  institute  a  criminal 
proceeding. 

For  a  discussion  of  the  liability  of  a  prin- 
cipal  for  the  act  of  his  agent  in  instituting 
malicious  prosecution  or  causing  false  arrest 
or  imprisonment,  see  the  notes  to  Daniel  y. 
Atlantic  Coast  Line  R.  Co.  1  Ann.  Cas.  723, 
and  Fisher  y.  Westmoreland,  Ann.  Cas. 
1914B  637. 

As  to  the  liability  of  an  attorney  for  ma/> 
liciouB  prosecution  in  bringing  a  suit  for  his 
client,  see  the  note  to  Anderson  y.  Canaday, 
Ann.  Cas.  1915B  718. 

For  a  discussion  of  the  liability  as  for 
malicious  prosecution  of  one  who  states  facts 
to  a  magistrate,  public  prosecutor,  or  execu- 
tive officer,  see  the  note  to  Hightower  v. 
Union  Savings,  etc.  Co.  reported  post,  this 
volume,  at  page  480. 

General  Bute. 

One  who  procures  a  third  person  to  insti- 
tute a  malicious  prosecution  is  liable  in  dam- 
ages to  the  party  injured  to  the  same  extent 
as  if  he  had  instituted  the  proceeding  himself. 

England. — Fitzjohn  v.  Mackinder,  9  C.  B. 
X.  S.  505,  99  E.  C.  L.  505,  7  Jur.  N.  S  1283, 
30  L  J.  C.  PI.  257,  9  W.  R  477,  4  L.  T.  N.  $. 
149;  Clements  v.  Ohrly,  2  G.  ft  K.  686,  61 
E.  C.  L.  686;  Dubois  v.  Keats,  8  Per.  ft  Dav. 


306,  4  Jur.  148,  11  Ad.  ft  El.  329,  39  E. 
C.  L.  108;  Cotterell  v.  Jones,  11  C.  B.  713, 
73  E.  C.  L.  713,  16  Jur.  88,  21  L.  J.  C. 
PI.  2. 

CoModck. — Cameron  v.  Playter,  3  U.  C.  Q.  B. 
138;   Thome  v.  Mason,  8  U.  C.  Q.  B.  236. 

United  States. — Stainer  v.  San  Luis  Valley 
Land,  etc.  Min.  Co.  166  Fed.  220,  92  C.  C.  A. 
128.  See  also  Register  v.  Lee  Sum,  94  Fed. 
343,  36  C.  C.  A.  285. 

Arkansas. — See  the  reported  case. 

CdHfomia. — ^Kinsey  v.  Wallace,  36  Cal.  462. 

Colorado, — Grimes  v.  Greenblatt,  47  Colo. 
495,  19  Ann.  Cas.  608,  107  Pac.  1111. 

Jllinoia, — Cudahy  v.  Powell,  35  111.  App.  29. 

Indiana. — Johnson  y.  Brady,  60  Ind.  App. 
566,  109  N,  E.  230. 

Iowa, — Green  v.  Cockraw,  43  la.  644; 
Holden  v.  Merritt,  92  la.  707,  61  N.  W.  390; 
Davies  v.  Kent,  146  la.  228,  124  N.  W.  1076; 
Wilson  V.  Thurlow,  156  la.  656,  137  N.  W. 
956. 

Maryland. — Stansbury  v.  Fogle,  37  Md. 
869;  Gettinger  v.  McRae,  89  Md.  513,  43 
Atl.  823. 

Massachusetts. — See  Bond  v,  Chapin,  8 
Mete.  31. 

Missouri. — Callahan  v.  Caffarata,  39  Mo. 
136. 

New  York. — ^Dann  v.  Wormser,  38  App.  Div. 
460,  b^  N.  Y.  S.  474;  Brown  v.  Chadsey,  39 
Barb.  263;  Miller  v.  Milligan,  48  Barb.  30. 
See  also  Orefice  v.  Savarese,  61  Misc.  88,  113 
N.  Y.  S.  175;  McMorris  v.  Howell,  89  App. 
Div.  272,  86  N.  Y.  S.  1018. 

Tforth  Carolina. — ^Kline  v.  Shuler,  30  N.  0. 
484,  49  Am.  Dec.  402 ;  Kelly  v.  Durham  Trac- 
tion Co.  132  N.  C.  368,  43  S.  E.  923,  rehear- 
ing denied  133  N.  C.  418,  45  S.  E.  826. 

Pennsylwinia. — Baker  v.  Moore,  29  Pa. 
Super.  Ct.  301;  Cotton  v.  Huidekoper,  2  P. 
ft  W.  149. 

Bouth  Carolina. — Perdu  v.  Connerly,  1  Rice 
L.  48. 

Tennessee. — ^Mauldin  v.  Ball,  104  Tenn. 
597,  58  S.  W.  248. 

Texas.— Torter  v.  Martyn,  32  S.  W.  731. 

Virginia. — Scott  v.  Shelor,  28  Grat.  899; 
Mowry  v.  Miller,  3  Leigh  561,  24  Am.  Dec. 
680;  Vinal  v.  Core,  18  W.  Va.  1. 

West  Virginia. — See  Porter  v.  Mack,  60  W. 
Va.  581,  40  S.  E.  459. 

Wisconsin. — Woodworth  v.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Rep.  135;  Eggett 
V.  Allen,  119  Wis.  625,  96  N.  W.  803. 

The  court  in  Stansbury  v.  Fogle,  37  Md. 
369,  laid  down  the  rule  as  follows:  "Two 
persons  may  be  parties  to  an  arrest  and  im- 
prisonment, and  both  be  liable;  one  may  be 
the  active  originator  and  promoter  of  the 
prosecution,  and  the  other  may  voluntarily 
aid  and  assist  therein,  either  by  direct  per- 
sonal participation,  or  by  instigation  and  ad- 
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vice.  While  mere  passive  knowledge  and 
consent  to  the  acts  of  another,  is  not  suffi- 
cient to  render  a  party  liable  (Gilbert  v. 
Emmons,  42  111.  143),  yet  voluntary  aid  and 
assistance  undoubtedly  will.  The  first  prayer 
of  the  appellee  in  Cooper  v.  Utterbach  [37 
Md.  282]  approved  by  this  court,  was  to  the 
effect,  that  if  the  jury  found  from  the  evi- 
dence that  the  defendant  aided  and  assisted 
in  procuring  the  arrest  and  prosecution  of 
the  plaintiff,  and  aided  and  contributed  to 
said  prosecution,  then  he  is  liable  to  be  sued 
by  the  plaintiff  in  this  action,  provided,  the 
jury  under  the  instructions  of  the  court 
shall  find  the  other  facts  to  render  him  so 
liable.  So  in  Cotton  v.  Huidekoper,  2  P.  & 
W.  (Pa.)  149,  the  court  state  what  is  un- 
questioned law,  'if  the  defendant  participated 
voluntarily  in  the  prosecution  of  the  plaintiff 
and  it  was  carried  on  with  his  countenance 
and  approbation,  he  is  liable  in  damages, 
whether  there  were  others  who  were  con- 
cerned in  it  or  not.'" 

In  Green  v.  Cochran,  43  la.  544,  the  court 
said:  ''A  party  is  held  responsible  for  the 
natural  and  ordinary  results  of  his  acts. 
The  defendant  is  charged  with  a  conspiracy 
to  prosecute  the  plaintiff.  If  the  defendant 
did  acts  which  naturally  and  ordinarily 
would  lead  Caroline  Cochran  to  commence  the 
prosecution,  it  is  not  further  required  that 
it  should  appear  that  these  acts  were  neces- 
sary to  the  institution  of  the  prosecution. 
In  other  words,  it  need  not  be  shown  that 
but  for  the  acts  of  the  defendant,  the  prose- 
cution would  not  have  been  commenced.  A 
number  of  persons  may  conspire  to  do  an  un- 
lawful act,  and  each  becomes  responsible  for 
acts  done  in  furtherance  of  the  conspiracy. 
It  would  be  no  defense  as  to  any  one  of  them 
to  show  that  this  participation  was  not  neces- 
sary to  the  accomplishment  of  the  ultimate 
purpose,  and  that  it  would  have  been  con- 
summated if  he  had  not  become  a  conspirator." 

The  court  in  Vinal  v.  Core,  18  W.  Va.  1, 
said:  ''By  instigated  and  procured  is  meant 
instigation  and  procurement  in  the  ordinary 
meaning  of  this  language.  It  would  not  be 
necessary  to  show,  that  the  defendants  them- 
selves either  jointly  or  severally  applied  to 
the  justice  to  issue  the  warrant.  If  they 
instigated  and  procured  it  to  be  done  by  an- 
other, they  would  be  bound  jointly,  as  much 
as  if  they  had  made  a  joint  application  to  the 
justice  to  issue  the  warrant.  Thus  in  Scott  v. 
Shelor,  28  Grat.  ( Va.)  891,  the  complaint  was 
made  by  one  Smith,  and  all  his  information 
was  based  on  a  letter  written  to  him  by  one  of 
the  defendants,  Scott;  and  Boyd,  the  other 
defendant,  is  only  shown  to  have  co-operated 
with  him  in  procuring  the  prosecution  of  the 
plaintiff  by  his  having  told  witnesses,  that 
he,  Boyd,  would  not  have  set  the  prosecution 


on  foot,  if  the  plaintiff  had  not  abused  the 
family  of  his  father-in-law,  Scott.  The  jury 
found  a  verdict  against  the  defendants  joint- 
ly, and  the  court  of  appeals  refused  to  set 
it  aside^  saying  they  found  no  fault  with  the 
verdict." 

The  court  in  Baker  v.  Moore,  29  Pa.  Super. 
Ot.  301,  very  aptly  said:  "A  person  might,  for 
various  reasons,  put  forward  a  prosecutor  in 
a  prosecution  for  a  crime  and  attempt  to  hide 
behind  him  in  case  of  failure  and  an  attempt 
to  hold  him  for  malicious  prosecution,  but, 
if  it  were  shown  that  he  was  the  real  in- 
stigator of  the  prosecution,  he  would  not 
thereby  relieve  himself  from  liability  by  show- 
ing that  he  was  not  the  prosecutor  of  record.** 

Application  of  Rule, 

It  has  been  uniformly  held  that  it  is  not 
necessary  that  the  complaint  or  information 
on  which  the  prosecution  is  based  should 
have  been  signed  by  the  person  sought  to  be 
held  liable  in  order  to  establish  his  liability 
in  an  action  for  malicious  prosecution.  It  is 
enough  if  he  was  instrumental  in  setting  the 
law  in  motion  and  caused  the  prosecution  to 
proceed.  Martens  v.  Mueller,  119  Md.  525,  87 
Atl.  501;  Tangney  V.  Sullivan,  163  Mass.  166, 
39  N.  E.  799;  Chapman  v.  Dodd,  10  Minn. 
350;  Dann  v.  Wormser,  88  App.  Div.  460,  66 
N.  Y.  S.  474 ;  Kline  v.  Shuler,  30  N.  C.  484, 
49  Am.  Dec.  402;  Olson  v.  Haggerty,  69 
Wash.  48,  124  Pac.  146;  Eggett  v.  Allen,  119 
Wis.  625,  96  N.  W.  803.  The  court  in  Kline 
V.  Shuler,  supra,  said:  "Now,  the  defense  is, 
that  the  defendant  was  not,  in  point  of  law, 
to  be  taken  as  the  prosecutor  of  it,  because 
he  was  not  indorsed  as  such  on  the  bill  and 
che  plaintiff  did  not  prove  that  the  defend- 
rnt  gave  evidence  against  him  on  his  trial. 
But  clearly  those  circumstances  do  not  deter- 
mine the  defendant's  liability,  as  he  may  have 
promoted  the  prosecution  and  been  the  cause 
of  it,  though  not  avowedly  the  prosecutor, 
appearing  of  record.  He  is  liable,  if  in  point 
of  fact,  the  indictment  was  preferred  at  this 
instance.  To  establish  the  affirmative,  the 
circumstances,  that  the  defendant  in  the  first 
instance  applied  for  a  warrant  against  the 
plaintiff  for  the  larceny  and  caused  him  to  be 
arrested  and  bound  over,  and  again  attended 
nnd  went  before  the  grand  jury  as  a  witness 
against  him  and  also  made  a  wager  that  he 
would  convict  him  on  the  indictment,  certain- 
ly constituted  evidence  proper  to  be  submitted 
to  the  jury." 

In  Conroy  v.  Townsend,  69  111.  App.  61,  it 
appeared  that  the  defendant  was  in  the  office 
of  the  justice  when  the  charge  was  made 
against  the  plaintiff,  and  gave  the  warrant  and 
a  dollar  to  the  constable  and  went  with  him 
i^d  pointed  out  the  plaintiff  as  the  perscm  to 
be  arrested.  The  evidence  was  held  to  be  suf- 
ficient to  establish  the  defendant's  active  par- 
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ticipation  althougli  he  did  not  sign  the  com- 
plaint eharging  the  plaintiff  with  the  crime. 

That  the  defendant  made  an  affidavit  before 
the  justice  and  wrote  out  the  warrant  ready 
for  his  signature  has  been  held  to  be  sufficient 
to  show  such  participation  in  the  prosecution 
to  warrant  an  action  for  maiiciouB  prosecu- 
tion. -  Bolger  T.  Langenberg»  97  Mo.  390,  11 
fi.  W.  223,  10  Am.  St.  Rep.  322. 

The  fact  that  the  prosecutor  had  probable 
<AU8e  for  bringing  the  proceeding  is  not  a 
valid  defense  in  an  action  against  a  person 
who  was  the  instigator  for  the  malicious 
prosecution,  who  had  no  such  cause.  Kelly 
V.  Durham  Traction  Co.  132  N.  C.  368,  43 
S.  E.  923,  rehearing  denied  133  K.  C.  418, 
46  S.  E.  826;  Woodworth  ▼.  Mills,  61  Wis. 
44,  20  N.  W.  728,  50  Am.  Kep.  135.  In  the 
«a6e  last  eited.  the  court  said:  '*We  think 
the  court  stated  the  true  rule  in  his  general 
charge,  and  that  if  the  proof  satisfied  the 
jury  that  Mills  instigated  and  set  on  foot 
the  criminal  prosecution,  and  that  without 
his  interference  it  would  not  have  been 
instituted,  then  if  Mills  had  no  probable 
cause  to  believe  the  plaintiff  guilty  of  the 
offense  charged  against  him,  a  recovery 
•could  be  had  against  him,  although  Hockert, 
the  man  who  made  the  complaint,  might 
have  had  probable  cause  for  his  action  at  the 
time  the  complaint  was  made.  See  Miller 
V.  Milligan,  48  Barb.  (N.  Y.)  30.  This  case 
was  similar  to  the  case  at  bar  in  its  main 
features  and  as  to  the  evidence,  and  the 
court  sustained  the  action  upon  the  rule 
above  stated.  It  seems  to  us  that  any  other 
rule  would  work  great  injustice.  To  illus- 
trate, let  us  take  a  very  bald  case:  One 
man,  having  malice  against  another,  takes 
the  horse  of  a  third  at  night  from  the  stable 
or  indosure  of  such  third  person  and  puts 
him  in  the  inclosure  or  stable  of  the  man 
against  whom  he  entertains  malice.  The  cir- 
cumstances of  the  taking  are  such  as  to  in- 
duce an  ordinarily  reasonable  man  to  believe 
the  horse  was  stolen.  The  man  who  removed 
the  horse  from  the  owner's  stable  or  inclosure 
goes  to  the  owner  and  informs  him  that 
shortly  after  the  horse  was  missing  he  was 
informed  by  A,  B,  and  C,  that  the  horse  was 
seen  in  the  inclosure  of  the  person  against 
whom  he  entertains  malice,  and,  acting  upon 
such  information,  a  criminal  prosecution  is 
commenced  by  the  owner  against  the  person 
in  whose  inclosure  he  was  found.  Clearly,  in 
inch  case,  the  person  making  the  complaint 
might  be  entirely  justiffed  in  what  he  did, 
and  yet  the  malice  and  want  of  probable 
cause  on  the  part  of  the  person  who  set  him 
in  motion  would  be  perfectly  apparent." 

But  in  a  case  wherein  it  appeared  that  the 
plaintiff  first  brought  suit  for  malicious 
prosecution  against  the  prosecutor  of  the 
Sieged  malicious  action  and  did  not  recover 
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because  no  malice  was  proved,  it  was  held 
that  he  could  not  recorer  against  the  one 
who,  he  alleged,  induced  and  caused  that 
action  to  be  brought.  Greijsbeek  ▼.  Martin,  27 
Colo.  App.  316,  148  Pac.  921. 

It  has  been  held  that  whether  a  person  was 
the  instigator  of  a  prosecution  is  a  question 
for  the  jury  to  determine  in  an  action  for 
malicious  prosecution  based  thereon,  and  if 
there  is  any  evidence  at  all  on  that  point, 
however  slight  it  may  be,  the  court  cannot 
dismiss  the  complaint  and  take  the  case  for 
the  jury.  Miller  v.  Milligan,  48  Barb.  (N.  Y.) 
30,  wherein  in  pointing  out  the  necessity  of 
proving  in  an  action  for  malicious  prosecu- 
tion that  the  defendant  was  the  prosecutor 
when  the  prosecution  was  not  carried  on  in 
his  name,  the  court  said:  "Thus  in  general, 
very  little  is  said  about  the  defendant  having 
been  the  prosecutor,  because  the  question  or- 
dinarily is  not  the  subject  of  dispute,  and 
because,  generally,  the  defendant  was  the  ad- 
verse party  in  the  action  or  proceeding  which 
constituted  the  gravamen  of  the  action  for 
malicious  proeecution.  But  it  plainly  lies  at 
the  very  foundation  of  this  action  that  the 
plaintiff  might  show  that  the  defendant,  and 
not  somebody  else,  has  prosecuted  him — has 
been  the  real  party,  in  fact,  who  has  set  on 
foot  and  conducted  the  proceedings  against 
him.  Tliis  prosecution  may  have  been  in  the 
form  of  a  civil  action  or  of  a  criminal  pro- 
ceeding; and  when  not  conducted  in  the  name 
of  the  offending  party,  it  would  doubtly 
suffice  to  prove  that  he  was  the  real  party, 
the  mover,  and  manager  and  controller  of 
the  prosecution.  If  he  were  the  mere  clerk 
or  agent  of  others,  or  a  mere  witness  in  the 
transaction,  he  would  not  hold  the  character, 
nor  be  liable  to  the  penalties,  of  a  malicious 
prosecutor." 

So  a  finding  on  conflicting  evidence  that 
the  defendant  was  instrumental  in  bringing 
the  prosecution  will  not  be  disturbed.  Case- 
beer  V.  Kice,  18  Neb.  203,  24  N.  W.  603. 

It  is  held  generally  that  it  is  not  necessary 
to  prove  in  an  action  for  malicious  prosecu- 
tion that  the  defendant  was  the  originator 
of  the  proceedings  complained  of.  If  after 
the  proceedings  had  been  started  he  volun- 
tarily joined  in  the  prosecution  he  may  be 
held  liable.  Fitzjohn  v.  MacKinder,  0  C.  B. 
N.  S.  506,  99  E.  C.  L.  606,  7  Jur.  N.  S.  1283, 
30  L.  J.  C.  PI.  267,  9  W.  R.  477,  4  L.  T. 
N.  S.  149;  Horner  t.  Chamberlain,  12  Idaho 
304,  86  Pac.  927;  Johnson  v.  Brady,  60  Ind. 
App.  666,  109  N.  B.  230;  Stansbury  y.  Fogle, 
37  Md.  369. 

Limitation  of  Bute. 

The  cases  are  in  aecord  in  holding  that  in 
order  to  hold  a  person  liable  in  an  action  for 
malicious  proeecution  based  on  a  proceeding 
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instituted  by  another,  some  affirmative  act  in 
connection  with  the  prosecution  must  be 
shown ;  and  it  is  not  sufficient  that  he  merely 
acquiesced  in  the  proceeding.  Goldstein  ▼. 
Drysdale,  148  Ala.  486,  42  So.  744;  Strain 
V.  Irwin,  196  Ala,  414,  70  So.  734;  Klug  v. 
McPhee,  16  Colo.  App.  39,  63  Pac.  709; 
Wells  V.  Parsons,  3  Har.  (Del.)  605;  Hurd 
V.  Shaw,  20  111.  364;  Mark  v.  Merz,  63  111. 
App.  468;  Johnson  v.  Brady,  60  Ind.  App. 
656,  109  N.  E.  230;  Johnson  v.  Miller,  63 
la.  629,  17  N.  W.  34,  50  Am.  Rep.  768; 
Soule  ▼.  Winslow,  66  Me.  447;  (yovaski 
V.  Downey,  100  Mich.  429,  69  N.  W, 
167;  Sneeden  v.  Harris,  109  N.  C.  349,  13 
S.  E.  920,  34  L.R.A.  389;  Sawyer  v.  Shick, 
30  Okla.  363,  120  Pac.  681;  Breneman  v. 
West,  21  Tex.  Civ.  App.  19,  60  S.  W.  471. 
The  court  in  Klug  v.  McPhee,  supra,  said: 
"The  plaintiff  did  not  show  that  McPhee  in- 
stituted the  prosecution,  that  he  fathered  it, 
that  he  caused  it  to  be  commenced,  or  that 
without  him  the  indictment  would  not  have 
been  found.  It  is  quite  true  McPhee  ap- 
peared on  the  back  of  the  indictment  as  the 
prosecuting  witness.  This,  however,  is  no 
proof  of  his  connection  with  it  because  that 
simply  shows  that  he  is  the  person  whose 
rights  have  been  perhaps  affected,  and  per- 
haps the  one  who  furnished  the  principal 
proof  on  which  the  prosecution  rests.  It  in 
no  manner  shows  that  he  went  before  the 
grand  jury  voluntarily  and  gave  the  evidence 
and  started  the  prosecution.  He  may  have 
been  called  there  by  subpoena  issued  by  the 
prosecuting  officer  or  by  the  grand  jury  itself, 
who  may  by  some  one  else  have  been  advised 
of  the  commission  of  the  alleged  crime.'' 

The  indorsement  of  a  person's  name  on  the 
bill  of  indictment  as  a  witness  is  no  evidence 
that  he  was  the  prosecutor;  unless  he  was 
active  in  forwarding  or  carrying  on  the 
prosecution  such  as  giving  instruction,  pay- 
ing expenses,  or  procuring  the  attendance  of 
witnesses,  he  is  not  liable.  Wells  v.  Parsons, 
3  Har.  (Del.)  606;  Hurd  v.  Shaw,  20  111. 
364. 

A  person  who  appeared  as  a  witness  be- 
fore the  grand  jury  in  response  to  process  but 
had  no  connection  with  the  prosecution  until 
after  the  indictment,  and  made  no  effort  to 
procure  the  indictment,  cannot  be  held  liable 
in  an  action  for  malicious  prosecution.  Brene- 
man V.  West,  21  Tex.  Civ.  App.  19,  60  S. 
W.  471.  In  Kneeland  v.  Spitzka,  42  Super. 
Ct.  (N.  Y.)  470,  it  appeared  that  the  plaintiff 
was  arrested  on  the  charge  of  others  and  that 
after  he  was  released  on  bail  the  defendant 
applied  to  the  justice  for  the  plaintiff's  ar- 
rest The  application  was  refused  by  the 
justice,  but  he  offered  to  grant  an  application 
to  increase  the  plaintiff's  bail.  The  defendant 
did  not  apply  for  an  increase  of  the  plaintiff's 
bail  or  make  any  other  move  in  the  proceed- 


ing. It  was  held  that  the  defendant  was  not 
instrumental  in  setting  the  criminal  prosecu- 
tion in  motion  so  as  to  make  him  liable  in 
an  action  for  malicious  prosecution. 

It  has  been  held  that  in  an  action  for  ma- 
licious prosecution  against  several  defendants^ 
a  mere  allegation  in  the  complaint  that  one 
of  the  defendants  signed  a  bond  in  an  action 
for  slander  of  title  is  not  sufficient  allegation 
that  the  defendant  participated  in  the  prose- 
cution. Sneeden  v.  Harris,  109  N.  C.  349,  1^ 
S.  E.  920,  14  L.R.A.  389. 

In  an  action  for  malicious  prosecution 
where  it  appears  that  the  defendant's  only- 
connection  with  the  prosecution  of  the  plain- 
tiff for  lewdness  was  that  he  watched  the- 
plaintiff's  room  to  see  whether  any  man  visit- 
ed her  at  night,  to  remove  any  suspicion 
raised  by  a  rumor  that  he  was  visiting  the 
plaintiff,  he  is  not  liable  for  damages  for 
malicious  prosecution  if  the  evidence  does  not 
show  that  the  information  was  filled  at  his 
suggestion.  Davies  v.  Kent,  146  la.  228,  124 
N.  W.  1076. 

Where  an  association  directed  or  caused  a 
criminal  proceeding  to  be  commenced,  it  was 
held  that  in  order  to  hold  the  members  liable 
for  the  acts  of  the  association  it  must  be 
shown  either  that  they  voted  in  favor  there* 
of  or  intentionally  aided  in  the  furtherance  of 
the  prosecution.  Johnson  v.  Miller,  63  Ia» 
629,  17  N.  W.  34,  60  Am.  Rep.  768. 

Where  a  person  merely  consented  to  the  use 
of  his  name  in  a  suit  as  the  next  friend  of  one 
who  claimed  to  be  a  minor,  he  cannot  be  held 
responsible  for  damages  for  malicious  prose* 
cution.     Soule  v.  Winslow,  66  Me.  447. 

Where  it  appeared  that  the  complainant 
in  a  criminal  prosecution  was  one  of  the 
school  trustees  of  a  municipal  corporation,, 
who  charged  the  plaintiff  with  feloniously 
stealing  certain  property  belonging  to  the 
municipality,  and  the  corporation  counsel  ap- 
peared on  the  trial  and  conducted  the  prosecu- 
tion, it  was  held  that  the  evidence  was  not 
sufficient  to  connect  the  municipality  with 
the  prosecution  in  such  criminal  charge  in 
an  action  for  damages  for  malicious  prosecu- 
tion. Purcell  V.  Long  Island  City,  84  Hun 
439,  32  N.  Y.  S.  302. 

The  rule  obtains)  generally  that  in  order  to 
hold  a  person  liable  for  malicious  prosecution 
where  the  proceeding  complained  of  was  be- 
gun by  another  it  must  appear  that  the  de- 
fendant's advise  or  procurement  was  the  prox- 
imate cause  of  the  proceeding.  McClaity  v. 
Bickel,  166  Ky.  26<  169  S.  W.  783,  60  L.R.A. 
(N.S.)  392;  Thienes  v.  Francis,  69  Ore.  165, 
138  Pac.  490;  Malloy  v.  Chicago,  etc.  R,  Co. 
34  S.  D.  330,  148  N.  W.  598;  Western  Nat- 
Bank  V.  White,  62  Tex.  Civ.  App.  374,  131 
S.  W.  828.  The  court  in  McClarty  v.  Bickel, 
supra,  said:  "To  sustain  an  action  for  ma- 
licious prosecution,  it  must  affirmatively  ap- 
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pear  as  a  part  of  the  case  of  the  party  de* 
maoding  damageo,  that  the  party  sought  to 
be  charged  was  the  proximate  and  efficient 
anae  of  maliciously  putting  the  law  in  mo- 
tion. It  must  be  maliciously  done,  and  with* 
oat  probable  cause,  malice^  want  of  probable 
€SUBe  and  a  procuring  of  the  warrant  or 
indictment  must  concur.  It  will  be  seen 
that  there  was  no  proof  that  Bickel  instigat- 
«d,  or  even  encouraged,  the  indictment,  or  that 
lie  in  any  way  acted  maliciously  or  otherwise 
in  bringing  about  the  prosecuti(m.  The  only 
thing  in  the  case  that  even  indicated  any 
feeling  on  Bickel's  part  against  McClarty  was 
Ilia  statement  with  reference  to  the  district 
attorney  after  the  trial  was  concluded,  and 
that  statement  does  not  tend  to  show  that 
Biekel  either  instigated  the  prosecution,  or 
that  it  was  without  probable  cause,  or  that 
he  acted  maliciously." 

In  Thienes  y.  Francis,  69  Ore.  165,  138  Pac. 
490,  the  court  said:  ''It  is  contended  by  de- 
fendant that  the  evidenee  of  the  plaintiff  fails 
to  show  that  the  former  was  connected  with 
the  prosecution  of  the  latter  for  the  crime 
of  perjury.  Defendant's  evidence  before  the 
grand  jury,  which  waa  the  foundation  of  the 
criminal  charge  and  which  the  plaintiff  claims 
was  false,  the  fact  that  he  employed  counsel 
to  prosecute  the  criminal  action,  the  alleged 
threat  of  defendant  that  plaintiff  would  not 
have  a  dollar  when  he  got  through  with  him, 
and  the  extended  controversies  and  litigation 
between  the  parties  as  shown  by  the  record, 
together  with  all  the  other  evidence,  were 
circttmstances  which,  we  think,  should  have 
been  submitted  to  the  jury  for  that  body  to 
detarmine  whether  or  not  the  defendant  was 
the  proximate  and  efficient  cause  of  putting 
the  law  in  motion  in  the  criminal  action." 

Where  the  only  circumstance  tending  to 
connect  the  defendants  in  an  action  for  ma- 
licious prosecution  with  the  prosecution  of  the 
plaintiff  was  that  they  advised  third  persons 
not  to  become  sureties  lor  the  plaintiff  after 
his  arrest,  the  evidence  was  held  to  be  insuffi- 
cient to  conneet  them  with  the  prosecution, 
labar  v.  BaU,  56  3iich.  689,  23  N.  W.  325. 

The  fact  that  a  person  was  negligent  in 
failing  to  indorse  a  check  as  payee,  through 
which  negligence  another  was  arrested  for 
obtaining  money  under  false  pretenses,  has 
Wen  held  not  to  4>e  the  proximate  cause  of 
the  arrest.  Monday  ▼.  Oott,  146  Ky.  177,  142 
&  W.  238, 
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Appeal  and  Error  —  Neeesaity  of  Ob- 
Jeetlon  —  Reoeptlon  of  Evidonee. 

In  an  action  for  malicious  prosecution, 
where  defendants  offered  the  testimony  of  a 
deputy  prosecuting  attorney  as  a  part  of 
their  case,  which  testimony  was  consented  to 
by  the  plaintiff,  and  he  was  called  solely  to 
identify  a  certain  exhibit,  any  error  in  his 
cross-examination  as  to  the  facts  actuating 
his  office  in  prosecuting  the  plaintiff  is  cured 
by  its  admission  without  objection. 

Sallleiemoy  of  Beoord  —  fikowins  *■  to 
Ezoluded  Testimony. 

The  exclusion  of  the  testimony  of  a  compe- 
tent witness  which  should  have  been  admitted 
is  not  error,  where  the  record  does  not  show 
that  his  testimony  would  have  been  favorable 
to  the  appellant. 

Trial  —  Order  of  Proof  —  RoTiew  of 
Discretion. 

The  discretion  of  the  court  in  the  exclusion 
of  evidence  offered  in  rebuttal,  but  which 
was,  in  fact,  a  part  of  the  plaintiff's  case  in 
chief,  will  not  be  reviewed,  where  no  abuse 
of  discretion  is  shown. 
Malieioiia    Proaeention   —   ETidoaoo   — 


In  an  action  for  malicious  prosecution,  tes- 
timony of  the  prosecuting  attorney  as  to 
what  had  been  told  him  by  the  officers  of  the 
bank  and  others  concernihg  transactions  be- 
tween the  bank's  manager  and  the  plaintiff, 
and  that,  in  his  opinion,  the  plaintiff  was 
guilty  of  grand  larceny,  is  not  within  the 
hearsay  law,  but  is.  admissible  on  the  issues 
of  good  faith  and  probable  cause. 
Termination  of  Proaocntion  -*  Dismis- 
sal* 

Plaintiff,  by  showing  the  dismissal  of  the 
prosecution,  establishes  a  prima  facie  case  of 
want  of  probable  cause,  but,  if  such  case  is 
overcome  by  proof  of  probable  cause,  the  issue 
of  malice  becomes  immaterial,  as  proof  of 
probable  cause  is  a  complete  defense. 

[See  7  Ann.  Cas.  482;  16  Ann.  Cas.  1107; 
26  Am.  St.  Rep.  128.] 
Want  of  Probable  Canao  —  Heeeaaity 

of  AHirmative  Proof. 

The  want  of  probable  cause  cannot  be  in- 
ferred from  the  existence  of  malice,  but  must 
be  expressly  shown,  so  that  evidence  of  malice 
is  inadmissible  to  show  the  want  of  probable 
cause. 
Probable  Oanso  as  Qnostion  of  Xaw  or 

Fact. 

The  existence  of  the  facts  necessary  to  es- 
tablish probable  cause  is  a  question  for  the 
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jury,  but  the  facte  necessary  to  establish 
probable  cause  are  for  the  court;  and  if  the 
existence  of  facts  sufficient' to  establish  prob- 
able cause  is  not  disputed  or  is  sufficiently 
shown,  there  is  no  question  for  the  jury,  and 
the  court  should  hold,  as  a  matter  of  law,  that 
there  is  probable  cause  and  dismiss  the  ac- 
tion. 
Persona   liable  —  Statement  of  Facta 

to  Public  Prosecutor. 

That  defendant  in  an  action  for  malicious 
prosecution  made  to  the  prosecuting  attorney 
a  full  and  true  statement  of  all  the  facts  con- 
cerning the  crime  within  his  knowledge,  and 
acted  upon  the  attorney's  advice  that  a  prose- 
cution be  instituted,  or  made  the  disclosure, 
and  the  prosecuting  officer  himself  instituted 
the  prosecution,  constitutes  a  good  defense. 

[See  note  at  end  of  this  case.] 
Appeal  and  Error  —  Harmless  Error  — 

Instrnctlona. 

Plaintiff,  whose  action  for  malicious  prose- 
cution was  dismissed  because  of  the  evidence 
of  probable  cause,  cannot  complain  of  un- 
favomble  instructiims,  though  technically  in- 
correct. 

Appeal  from  Superior  Court,  King  county: 
QnxiAic,  Judge. 

Action  by  W.  E.  Hightower,  plaintiflf, 
against  Union  Savings  and  Trust  Company 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Arthur  E,  Gfrijm  and  W€dier  B.  FuUan 
for  appellant. 

Dofiiccrih  d  Todd  and  McClure  d  MoOlure 
for  respondents. 

[180]  MoBBis,  C.-J.— This  is  an  action  for 
malicious  prosecution.  At  the  time  of  the 
prosecution  complained  of,  the  appellant, 
Hightower,  was  president  and  manager  of 
the  Orillia  Lumber  Company,  at  Orillia, 
Washington,  and  in  that  capacity  had  se- 
cured loans  of  money  from  the  respondent 
company's  branch  bank  at  Henton,  of  which 
0.  B.  Woolley  was  manager.  Woolley  had 
exceeded  his  authority  in  making  some  of  the 
loans  to  the  lumber  company,  and  had  con- 
cealed that  fact  from  the  officers  of  the  main 
bank.  This  conduct  by  Woolley  was  eventu- 
ally discovered  by  the  bank's  officers,  and 
Woolley  was  arrested  and  tried  on  a  charge 
of  grand  larceny,  the  prosecution  being  dis- 
missed upon  motion  of  the  prosecuting  at- 
torney's office  before  the  completion  of  the 
trial.  Shortly  after  the  arrest  of  Mr.  Wool- 
ley,  the  appellant  was  arrested  on  a  like 
charge  for  complicity  in  the  transactions  for 
which  Woolley  had  been  arrested.  This 
cause  was  likewise  dismissed  and  appellant 
released  upon  the  dismissal  of  the  action 
against  Woolley.    The  appellant  then  brou^^t 


this  action  against  the  bank  and  ita  officials 
for  having  maliciously  prosecuted  him.  The 
case  was  tried  to  a  jury,  and  from  a  verdict 
and  judgment  in  favor  of  the  bank.  High- 
tower  has  appealed. 

The  appellant's  first  objection  is  that  But- 
ler, a  deputy  prosecuting  attorney,  was  al- 
lowed to  testify  on  cross-examination  as  to 
the  facts  which  actuated  the  prosecuting 
attorney's  office  in  instituting  the  prosecution 
of  Hightower,  although  he  had  been  called 
for  the  sole  purpose  of  identifying  a  certain. 
exhibit.  The  record  discloses  that,  at  the 
conclusion  [181]  of  their  direct  evidence,  the 
respondents  offered  this  testimony  of  Mr. 
Butler  as  a  part  of  their  case,  and  its  intro- 
duction at  that  time  was  consented  to  by  the 
appellant.  If  the  evidence  was  improperly 
admitted  on  cross-examination,  any  error  in 
permitting  it  to  be  then  given  was  cured  by 
its  admission  without  objection. 

Error  is  also  predicated  on  the  court's  re- 
fusal to  permit  witness  Houser,  an  attorney » 
to  testify  as  to  conversations  between  him- 
self and  Mr.  Hoge,  president  of  the  bank, 
relative  to  the  proposed  prosecution  of  High- 
tower. Houser  refused  to  testify  on  the 
ground  that  the  conversations  were  privi- 
leged communications,  he  having  at  that  time 
represented  both  the  bank  and  Mr.  Woolley, 
and  the  trial  court  excluded  the  testimony  on 
that  ground.  The  appellant  argues  that  the 
conununications  were  not  privileged,  and  that. 
Houser  should  have  been  allowed  to  testify- 
as  to  them.  But  even  if  Mr.  Houser  were  a 
competent  witness  and  his  testimony  ahould 
have  been  admitted,  there  was  no  error  in 
the  ruling  of  the  court,  as  the  record  doea 
not  show  that  his  testimony  would  have  been 
favorable  to  the  appellant.  Error  will  not 
be  presumed  and,  in  the  absence  of  a  showing 
that  the  testimony  of  Mr.  Houser  would  have 
been  a  material  part  of  the  appellant's  case, 
we  will  not  disturb  the  ruling  of  the  trial 
court.  Norman  v.  Hopper,  38  Wash.  415, 
80  Pac.  651. 

At  the  conclusion  of  the  respondents'  case, 
the  appellant,  in  rebuttal,  sought  to  explain 
by  witness  Swift  certain  items  appearing  in- 
the  ledger  of  the  Benton  bank,  for  the  pur- 
pose of  showing  that  the  payments  of  interest 
by  the  mill  company  on  the  loans  made  by 
the  Ren  ton  branch  bank  had  not  been  con- 
cealed by  Woolley.  This  evidence  was  ex- 
cluded for  the  reason  that  it  was  not  proper 
rebuttal,  but  should  have  been  made  a  part 
of  appellant's  original  case.  It  was  conceded 
at  the  trial  that  this  testimony  did  not  re- 
but any  evidence  introduced  by  the  respond- 
ents, but  was  a  part  of  the  appellant's  caae 
in  chief.  Applications  to  introduce  testi- 
mony out  [182]  of  order  are  addressed  to  the 
discretion  of  the  trial  court,  and,  in  the  ab- 
sence of  a  showing  that  this  discretion  haa 
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been  abused,  we  will  not  review  the  ruling. 
No  Bttch  abuse  is  shown  here. 

The  objection  to  the  testimony  of  Mr.  Mur- 
phy, the  prosecuting  attorney,  is  that  he  was 
allowed  to  state  what  had  been  told  him  by 
the  officers  of  the  bank  and  others  concerning 
the  transactions  between  the  bank  and  the 
appellant,  and  to  state  that,  in  his  opinion, 
the  appellant  was  guilty  of  the  charge 
against  him.  The  objection  to  the  former  tes- 
timony is  on  the  ground  that  it  is  hearsay; 
and  to  the  latter  that,  the  question  of  the 
appellant's  guilt  not  being  in  issue,  he  was 
prejudiced  by  the  statement  of  the  prosecut- 
ing attorney  that  he  believed  the  appellant 
to  be  guilty.  These  statements  to  Mr.  Mur- 
phy constituted  the  information  which  caused 
him  to  direct  the  prosecution  of  the  appel- 
lant, and  formed  the  basis  for  his  decision. 
Upon  their  su£Sciency  as  justifying  his  con- 
elusion  that  the  appellant  was  guilty  depends 
the  good  faith  of  the  prosecution  and  the 
consequent  existence  of  probable  cause,  the 
want  of  which,  concurring  with  malice,  must 
always  be  shown  to  sustain  an  action  for 
malicious  prosecution.  Hence,  such  state- 
ments have  always  been  held  admissible,  and 
are  not  considered  as  within  the  hearsay  rule. 
Jones,  Evidence  (ed.  1913)  p.  647,  §  300; 
Wigmore,  Evidence,  §  258(c). 

Two  elements  form  the  basis  of  an  action 
for  malicious  prosecution;  want  of  probable 
canse,  and  the  existence  of  malice.  By  show- 
ing the  dismissal  of  the  prosecution  against 
him,  the  appellant  establishes  a  prima  facie 
case  of  want  of  probable  cause,  but  if  this 
prima  facie  ease  is  met  and  overcome  by 
proof  that  probable  cause  existed,  then  the 
issue  of  malice  becomes  immaterial,  as  proof 
of  probable  cause  is  a  complete  defense  to 
the  action.  Simmons  v.  Gardner,  46  Wash. 
282,  89  Pac.  887,  Ii.R.A.1916D  16.  While 
the  element  of  malice  may  be  inferred  from 
the  want  of  probable  cause,  the  com  ?r8e 
of  the  rule  does  not  obtain,  and  want  of 
[183]  probable  cause  must  always  be  express- 
ly shown.  Noblett  v.  Bartsch,  31  Wash.  24, 
71  Pac  651,  96  Am.  St.  Rep.  886.  Probable 
cause  cannot  be  inferred  from  the  existence 
of  malice,  and  evidence  of  malice  is,  there- 
fore, incompetent  to  show  the  want  of  probar 
ble  cause. 

The  necessary  facts  to  establish  probable 
cause  constitute  a  question  of  law  to  be  de- 
cided by  the  court;  whether  these  facts  ex- 
ist in  a  given  case  is  a  question  for  the  jury. 
If  the  existence  of  facts  sufficient  to  estab- 
lish probable  cause  is  not  disputed  or  is 
sufficiently  shown,  then  tiiere  is  no  question 
for  the  jury,  and  the  court  should  hold,  as  a 
matter  of  law,  that  there  was  probable  cause, 
and  dismiss  the  action.  The  authorities  on 
this  question  are  fully  considered  in  the  note 
to  Simmons  v.  Gardner,  46  Wash.  282,  L.R.A. 
1915D  16. 


It  is  generally  held  that  the  existence  of 
probable  cause  is  shown  by  proof  that  the 
defendant  made  to  an  attorney  a  full,  true 
statement  of  all  the  facts  concerning  the 
crime  within  his  knowledge,  and  acted  upon 
his  advice  that  a  prosecution  be  instituted; 
or  made  the  disclosure  and  the  prosecuting 
officer  himself  instituted  the  prosecution.  It 
follows,  then,  that  if  the  respondents  made 
a  full  and  true  statement  of  all  the  facts  to 
Mr.  Murphy  and,  from  the  information  thus 
disclosed,  the  prosecution  was  determined 
upon,  the  respondents  have  a  complete  de- 
fense to  the  action.  From  a  careful  review 
of  all  the  evidence,  we  are  of  the  opinion  that 
it  was  shown  beyond  a  reasonable  doubt  that 
the  respondents  did  make  a  complete  dis-' 
closure  to  the  prosecuting  attorney  of  the 
facts  within  their  knowledge,  and  there  was 
therefore  no  question  of  the  existence  or  want 
of  probable  cause  to  go  to  the  jury.  For 
this  reason,  the  respondents*  motion  for  an 
instructed  verdict  should  have  been  granted. 

The  evidence  shows  that  the  circumstances 
of  Wool  ley's  management  of  the  Ren  ton 
branch  and  his  loans  to  the  Orillia  Lumber 
Company  were  first  disclosed  to  Mr.  Murphy' 
by  the  respondents  at  a  meeting  of  the  bank 
officers  at  the  home  of  [184 J  Mr.  Hoge.  At 
this  meeting  the  affairs  of  the  branch  bank, 
the  mill  company,  and  the  Ghena  River  Min- 
ing Company,  in  which  Hightower  and  Wool- 
ley  were  interested  and  to  which  the  respond- 
ents suspected  a  part  of  the  borrowed  money 
had  gone,  were  fully  discussed.  The  follow- 
ing day,  Mr.  Murphy  summoned  Mr.  Woolley, 
Mr.  Hightower  and  others  to  his  office,  and 
made  an  investigation  of  the  transactions 
disclosed  the  previous  evening.  Woolley  tes- 
tified that,  at  this  meeting,  he  was  asked  a 
number  of  questions  and  given  an  opportun- 
ity to  tell  all  he  knew  of  the  affairs  of  the 
bank  and  the  mill  company.  Mr.  Krumm 
testified  that  there  was  no  obstacle  to  Mr. 
Hightower's  efforts  to  make  a  complete  state- 
ment to  Mr.  Murphy,  and  frona  the  appel- 
lant's own  testimony,  it  appears  that  he  was 
allowed  to  make  a  full  explanation  of  his 
dealings  with  the  bank.  Mr.  Murphy  thus 
stated  his  decision  arrived  at  from  the  in- 
formation obtained  at  these  meetings:  *1 
had  pretty  well  resolved  on  the  prosecution 
of  Mr.  Hightower  that  night  at  Mr.  Hoge's 
house,  but  I  wanted  further  information  to 
be  positive  in  the  case.  I  finally  determined 
upon  it  at  the  next  day  after  his  [High- 
tower's]  admissions."  Mr.  Murphy  also  tes- 
tified that  he  was  not  requested  by  any  one 
to  make  the  prosecution.  We  find  no  evi- 
dence contrary  to  our  oonclusion  that  the 
statements  made  by  the  respondents  to  Mr. 
Murphy  were  complete  and  true,  and  the  in- 
dependent investigation  by  Mr.  Murphy  hav- 
ing confirmed  his  intention  to  prosecute  the 
appellant,  there  would  seem  to  be  no  ground 
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for  belief  that  the  respondents  did  not  make 
a  complete  disclosure  of  the  facts  known  to 
them. 

The  existence  of  facts  sufficient  to  show 
probable  cause  being  established  beyond 
doubt,  and  that  being  the  only  question  which 
could  be  submitted  to  the  jury,  there  was 
no  question  to  go  to  the  jury,  and  respond- 
ents' motion  for  j^udgment  should  have  been 
granted. 

Appellant  strongly  complains  of  certain  in- 
structions.  It  follows  from  what  we  have 
said  as  to  the  dismissal  of  the  cause  because 
of  the  evidence  of  probable  cause,  that  appel- 
lant [185]  cannot  complain  of  unfavorable 
instructions,  though  technically  incorrect. 

The  judgment  is  affirmed. 

Main  and  Ellis,  JJ.,  concur. 


NOTE. 

Ziiabllity  as  for  Malicious  Prosecution 
of  One  Who  States  Facts  to  Magis- 
trate, Public  Prosecutor  or  EzecutlTe 
Officer, 

Introductory,  492. 
Statement  to  Magistrate,  492. 
Statement  to  Public  Prosecutor,  493. 
Statement  to  Executive  Officer,  496. 


Introductory, 

In  this  note  it  is  intended  to  discuss  the 
cases  dealing  with  the  liability  as  for  mali- 
cious prosecution  of  one  who  merely  states 
facts  to  a  magistrate  or  other  officer  for  a 
prosecution  instituted  by  the  latter. 

The  cases  dealing  with  the  advice  of  a 
magistrate  or  a  layman  as  a  defense  to  an 
action  for  malicious  prosecution  are  collected 
in  the  notes  to  Catzen  v.  Belcher,  16  Ann. 
Cas.  716;  Ross  v.  Hixon,  26  Am.  St.  Rep.  123, 
146;  and  Morin  v.  Moreau,  reported  post, 
this  volume^  at  page  497. 

For  a  discussion  of  the  advice  of  counsel 
as  a  defense  to  an  action  for  malicious  prose- 
cution, see  the  notes  to  Shea  v.  Cloquet  Lum- 
ber Co.  1  Ann.  Cas.  930 ;  King  v.  Apple  River 
Power  Co.  11  Ann.  Cas.  951;  and  Nance  t. 
Cash,  Ann.  Cas.  1912D  422. 

For  a  discussion  of  the  liability  as  for 
malicious  prosecution  of  one  advising  or  pro- 
curing a  third  person  to  institute  a  criminal 
proceeding,  see  the  note  to  Gordon  v.  Mc- 
Learn,  reported  ante,  this  volume,  at  page 
482. 

Statement  to  Magistrate, 

The  rule  obtains  generally  that  where  a 
person  goes  to  a  magistrate  and  in  good  faith 
states  facts  which  do  not  constitute  a  crime 


and  the  magistrate  by  misconstruing  the 
facts  erroneously  issues  a  warrant  for  a 
third  person's  arrest,  the  person  making  the 
statement  will  not  be  held  liable  for  the  mis- 
takes of  the  magistrate  in  an  action  for  mali- 
cious prosecution. 

England. — Cohen  t.  Morgan,  6  DowL  &  R. 
8,  16  £.  C.  L.  250,  28  Rev.  Rep.  533;  Car- 
ratt  V.  Morley,  1  Gale  A  D.  275;  Leigh  v. 
Webb,  3  Esp.  165;  Hope  v.  Evered,  16  Cox 
C.  C.  112.  See  also  Clarke  v.  Postan,  6  C. 
&  P.  423,  25  £.  C.  L.  467.  Compare  Davis 
V.  Noak,  6  M.  &  S.  29,  1  Stark  377,  2  £.  C. 
L.  146,  18  Rev.  Rep.  290. 

Canada. — Rogers  v.  Hassard,  2  Ont.  App. 
507;  Grimes  v.  Miller,  23  Ont.  App.  764; 
Pring  V.  Wyatt,  5  Ont.  L.  Rep.  505;  Nazarino 
V.  Canadian  Pac.  R.  Co.  11  Ont.  W.  Rep.  662; 
Willinsky  v.  Anderson,  19  Ont.  L.  Rep.  437, 
14  Ont.  W.  Rep.  595;  McNeills  v.  Gartshore, 
2  U.  C.  C.  P.  464;  Sparks  v.  Joseph,  7  U. 
C.  C.  P.  69 ;  Lucy  v.  Smith,  8  U.  C.  Q.  B.  518. 

United  i8fto^e«.— Teal  v.  Fissel,  28  Fed. 
351;  Stainer  v.  San  Luis  Valley  Land,  etc 
Co.  166  Fed.  220,  92  C.  C.  A.  128  (see  dis- 
senting opinion  by  Philips,  Dist.  J.). 

Alabama. — Bennett  v.  Black,  1  Stew.  494; 
Chambliss  v.  Blau,  127  Ala.  86,  28  So.  602. 

CoZi/omia.— Hahn  v.  Schmidt,  64  Cal.  284, 
30  Pac.  818;  Krause  v.  Spinel,  94  Cal.  370, 
29  Pac.  707,  28  Am.  St.  Rep.  137,  15  L.R.A. 
707. 

Delatoare. — ^Herbener  t.  Crossan,  4  Penn. 
38,  55  AtL  223. 

JlHnoie. — Frankfurter  v.  Bryan,  12  111. 
App.  549;  Wihnertan  v.  Sample,  42  111.  App. 
254. 

Indiana.^UcNeelj  v.  Driskill,  2  Blackf. 
259;  Wilkinson  v.  Arnold,  11  Ind.  45;  Carey 
v.  Sheets,  60  Ind.  17. 

Iowa. — Ne¥rman  v.  Davis,  68  la.  447,  10 
N.  W.  852;  Holden  v.  Merritt,  92  la.  707, 
61  N.  W.  390. 

Mas$achu8€tta. — Gibbs  v.  Ames,  119  Mass. 
60. 

Michigan. — Carter  v.  Sutherland,  52  Mich. 
597,  18  N.  W.  375;  Gilecki  v.  Dolemba,  189 
Mich.  107,  156  N.  W.  437. 

Nebr€i9ka, — ^Vennum  t.  Huston,  38  Neb. 
293,  56  N.  W.  970. 

New  Jer$ey, — O'Brien  v.  Frasier,  47  N.  J. 
L.  349,  1  Atl.  465,  64  Am.  Rep.  170. 

North  CoroKna.— Oakley  v.  Tate,  118  N.  0. 
361,  24  S.  £.  806. 

Pennaylvania. — Crawford  ▼.  Ryan,  7  Atl. 
745. 

In  Wilmerton  v.  Sample,  42  111.  App.  254, 
the  court  said:  "It  cannot  be  questioned 
that  the  justice  had  jurisdiction  to  issue  the 
search  warrant,  upon  the  making  of  a  proper 
affidavit  therefor.  The  statute  vested  in  him 
the  authority  of  law  to  act  officially  in  mat- 
ters of  that  kind,  and  when  applied  to  by 
appellant  to  issue  a  writ  to  be  executed  with- 
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in  hiB  territorial  jurisdiction,  he  had  author- 
ity as  a  magistrate  to  act  officially  in  the 
matter  then  in  hand.  If  it  were  a  matter 
in  vhich  the  justice  had  no  authority  to 
act  at  all,  he  would  he  without  jurisdiction, 
and  the  parties  would  all  he  trespassers;  but 
here  he  had  general  jurisdiction  over  the 
subject-matter^  and  the  most  that  can  be 
said  is  that  he  erred  in  his  judgment;  that 
the  affidavit  wa&  insufficient,  and  issued  a 
writ  not  justifiable  in  the  law.  In  such  case 
the  magistrate  is  the  judge  of  the  sufficiency 
of  the  affidavit  presented  to  him,  and  the 
complaining  witness  is  not  responsible  for 
the  correctness  of  that  judgment.  The  wel- 
fare of  the  state  and  the  public  interest 
in  file  prosecution  of  offenses  against  the 
law  forbids  that  he  should  be  so  responsible. 
He  is  liable  only  for  his  own  act  in  set- 
ting the  magistrate  in  motion,  if  that  act 
be  malicious  and  without  probable  cause. 
That  liability  can  only  be  enforced  in  an 
action  on  the  case.  Trespass  will  not  lie  for 
an  act  done  under  legal  process  regularly 
issued  from  a  court,  or  by  an  officer  of  com- 
petent jurisdiction.  If  the  magistrate  did 
not  require  a  sufficient  affidavit  from  appel- 
lant, he  could  not,  on  that  account,  be  liable 
for  a  trespass  vi  et  armis." 

In  Leigh  v.  Webb,  3  Esp.  (Eng.)  185, 
Lord  Eldon  said:  ''The  defendant  having 
lost  his  property,  states  the  facts  to  the 
magistrate,  upon  which  he  is  to  form  his 
judgment.  If  the  highest  criminal  judge  of 
the  land  was,  by  mistake  of  judgment,  to 
conceive  that  to  be  felony  which  did  not 
amount  to  that  offense,  and  to  commit  the 
party  complained  against,  would  that  subject 
the  party  complaining  to  an  action  of  this 
sortT  I  am  of  opinion  it  ought  not,  and 
that  the  plaintiff  must  be  nonsuited." 

In  Frankfurter  v.  Bryant,  12  111.  App.  549, 
it  appeared  that  the  defendant  in  accusing 
the  plaintiff  before  a  justice  charged  the 
plaintiff  with  larceny  and  the  justice  of  his 
own  motion  changed  the  charge  of  larceny 
to  one  of  ''disorderly''  conduct.  It  was  held 
in  an  action  for  malicious  prosecution  that 
the  defendant  was  not  responsible  for  the 
illegal  acts  of  the  justice. 

But  where  a  person  in  addition  to  laying 
the  facts  before  a  magistrate  actually  par- 
ticipates in  the  institution  of  a  prosecution, 
he  is  liable  if  the  prosecution  is  found  to  be 
malicious  and  unwarranted.  Cook  v.  Proskey, 
138  Fed.  273,  70  C.  C.  A.  563.  See  to  the 
same  effect  Beid  v.  Maybee,  31  U.  C.  C.  P. 
384.  Thus  if  one  voluntarily  and  without 
coercion  makes  the  complaint  on  which  a 
warrant  of  arrest  is  issued,  and  if  he  is  other- 
wise active  and  instrumental  in  bringing  the 
person  arrested  before  the  justice  in  a  crimi- 
nal  proceeding  then  he  is  the  prosecutor  in 
the  proceeding.  Herbener  y.  Crossan,  4  Penn. 
(Del.)  38,  55  Atl.  223. 


So  in  Burgoyne  v.  Moffatt,  10  N.  Bruns. 
13,  it  was  held  that  it  did  not  follow  that 
because  the  clerk  of  the  peace  prepared  the 
indictment,  opened  the  case  and  examined. the 
witnesses,  that  the  defendant  was  not  the 
prosecutor;  that  if  the  original  proceeding 
was  instituted  by  him  and  he  acted  in  the 
matter  throughout,  and  procured  the  attend- 
ance of  the  witnesses  he  was  responsible  in 
an  action  for  malicious  prosecution.  See 
also  Poitras  v.  Le  Beau,  14  Can.  Sup.  Ct. 
742. 

A  statement  in  an  affidavit  made  before 
the  recorcler  that  "the  plaintiff  did  felonious- 
ly steal,  etc.,"  has  been  held  to  amount  to 
more  than  a  mere  statement  of  facts.  In 
such  case  the  blame  cannot  be  thrown  on  the 
magistrate,  and  the  defendant  is  liable  in 
an  action  for  malicious  prosecution.  Hum- 
phrey v.  Prudential  Ins.  Co.  62  Hun  618 
mem.  16  N.  Y.  S.  480,  135  N.  Y.  650,  32 
N.  E.  647. 

Where  a  person  in  making  an  affidavit  be- 
fore the  judicial  officer  as  to  an  alleged  crime 
makes  statements  which  are  false,  he  is  liable 
to  damages  in  an  action  for  malicious  prose- 
cution. Harrington  v.  Tibbet,  143  Cal.  78,  76 
Pac.  816;  Navarino  v.  Dudrap,  66  K.  J.  L. 
620,  50  Atl.  353. 

If  a  person  makes  but  a  partial  statement 
of  the  facts  to  the  judicial  officer  and  con- 
ceals those  facts  which  would  establish  want 
of  probable  cause,  he  cannot  shield  himself 
behind  the  action  of  the  magistrate  in  an 
action  for  malicious  prosecution.  In  order 
to  be  relieved  from  liability  there  must  be 
a  fair  and  full  statement  of  the  facts  known 
to  him  made  to  the  justice  before  whom  he 
makes  the  complaint.  Cochran  v.  Bones,  1 
Cal.  App.  720,  82  Pac.  970.  See  to  the  same 
effect,  Florence  Oil,  etc.  Co.  v.  Huff,  14  Colo. 
App.  281,  59  Pac.  624;  Govasky  v.  Downey, 
100  Mich.  429,  50  N.  W.  167. 

Statement  to  Public  Prosecutor. 

It  is  well  established  that  a  person  who 
communicatea  to  the  public  prosecutor  hon- 
estly and  in  good  faith  all  the  facts  bearing 
on  a  supposed  crime  of  which  he  has  knowl- 
edge is  not  liable  to  an  action  for  malicious 
prosecution  in  the  event  of  a  prosecution 
being  instituted  by  the  officer  in  that  state- 
ment. 

United  States. — ^Wasserman  v.  Louisville, 
etc.  R.  Co.  28  Fed.  802;  Ambs  ▼.  Atchison, 
etc.  R.  Co.  114  Fed.  317. 

Arkansas. — St.  Louis,  etc.  R.  Co.  ▼.  Wal- 
lin,  71  Ark.  422,  75  S.  W.  477;  Price  v. 
Morris,  122  Ark.  382,  183  S.  W.  180. 

District  of  Columbia. — ^Mark  v.  Rich,  43 
App.  Cas.  182. 

Florida. — Florida  East  Coast  R.  Co.  ▼. 
Groves,  55  Fla.  436,  46  So.  294. 
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Georgia, — ^Hicks  ▼.  Brantley,  102  Ga.  264, 

29  S.  E.  459;  Baker  y.  Langley,  3  Ga.  App. 
761,  60  S.  E.  371. 

lUvnoia. — ^Anderson  v.  Friend,  85  111.  135; 
Albrecht  v.  Ward,  91  111.  App.  38.  See  also 
Shea  y.  Morand,  191  111.  App.  11. 

Iowa, — Greenlee  v.  Ealy,  145  la.  394,  124 
N.  W.  166. 

Kwisas, — ^Sehippel  v.  Norton,  38  Kan.  567, 
16  Pac.  804. 

Kentucky. — Dyer  v.  Singer  Sewing  Mach. 
Co.  164  Ky.  638,  175  S.  W.  1037. 

Louisiana, — Sandoz  v.  Veazie,  106  La.  202, 

30  So.   767;    Dedebant  v.  Maestri,   134  La. 
366,  64  So.  142. 

Maryland, — Thelin  v.  Dorsey,  69  Md.  639; 
Mertens  v.  Mueller,  122  Md.  313,  89  Atl.  613. 

Michigan, — Smith  v.  Austin,  49  Mich.  286, 
13  N.  W.  693 ;  Huntington  v.  Gault,  81  Mich. 
144,  45  N.  W.  970;  Fletcher  v,  Chicago,  etc. 
R.  Co.  109  Mich.  363,  67  N.  W.  330;  Christy 
V,  Rice,  152  Mich.  563,  116  N.  W.  200,  15 
Detroit  Leg.  N.  202;  Smith  v.  Tolan,  158 
Mich.  89,  122  N.  W.  613,  16  Detroit  Leg.  N. 
564. 

Iftnnetfofa.— Genevey  v.  Edwards,  65  Minn. 
88,  56  N,  W.  678;  Cole  v.  Andrews,  74  Minn. 
93,  76  .N.  W.  962 ;  Baldwin  v.  Capitol  Steam 
Laundry  Co.  109  Minn.  38,  122  N.  W.  460; 
Cox  y.  Lauritsen,  126  Minn.  128,  147  N.  W. 
1093. 

MiMowri, — Babcock  v.  St.  Louis  Merchants' 
Ezch.  159  Mo.  381,  60  S.  W.  732;  Clark  y. 
Thompson,  160  Mo.  461,  61  8.  W.  194;  War- 
ren y.  Flood,  72  Mo.  App.  199;  Pinson  v. 
Campbell,  324  Mo.  App.  260,  101  S.  W.  621. 
Compare  Carp  y.  Queen  Ins.  Co.  203  Mo.  295, 
101  S.  W.  78. 

Montana, — Stephens  v.  Conley,  48  Mont. 
352,  Ann.  Cas.  1916D  968,  138  Pac.  189. 

Nebraska. — Maynard  y.  Sigman,  65  Neb. 
690,  91  N.  W.  676. 

New  Jersey,— MaigowATk  v,  Rickey,  64  N.  J. 
L.  402,  45  Atl.  804. 

Oklahoma. — Central  Light,  etc.  Co.  Y. 
Tyron.  42  Okla.  86,  140  Pac.  1161;  Herrick 
y.  Deyorak,  165  Pac.  1163. 

Oregon. — ^Hess  y.  Oregon  German  Baking 
Co.  31  Ore.  603,  49  Pac.  803;  Putnam  y. 
Stalker,  50  Ore.  210,  91  Pac.  363. 

South  Dakota, — ^Malloy  y.  Chicago,  etc.  R. 
Co.  34  S.  D.  330,  148  N.  W.  598. 

yca?a«.— Sebastian  v.  Cheney,  86  Tex.  497, 
25  S.  W.  691,  reversing  24  S.  W.  970;  Lenoir 
y.  Marlin,  10  Tex.  Civ.  App.  376,  30  S.  W. 
566;  Rogers  y.  Mullins,  26  Tex.  Civ.  App. 
250,  63  S.  W.  897;  Brady  y.  Georgia  Home 
Ins.  Co.  24  Tex.  Civ.  App.' 464,  59  S.  W.  914; 
Burgess  v.  Singer  Mfg.  Co.  30  S.  W.  1110; 
Speer  y.  Allen,  135  S.  W.  231. 

Washington. — See  the  reported  case. 

Wisconsin. — Brinsley  v.  Schulz,  124  Wis. 
426,  102  N.  W.  918 ;  Rogers  v.  Van  Eps,  143 


Wis.  396, 127  N.  W.  1006;  Hippler  y.  Quandt, 
145  Wis.  221,  129  N.  W.  1099. 

Wyoming. — Boyer  y.  Bugher,  19  Wyo.  463, 
120  Pac.  171. 

The  court  in  Cox  y.  Lauritsen,  126  Minn. 
128,  147  N.  W.  1093,  said:  "That  defendant, 
or  those  employed  by  him,  called  the  atten- 
tion of  the  postal  authorities  to  the  fact 
that  plaintiff  sent  apiol  globules  through  the 
mails,  is  unquestionable;  and  it  is  undoubt- 
edly true  that  the  investigation  and  proceed- 
ings instituted  by  the  authorities  is  followed 
as  a  consequence  of  such  information.  But 
this  is  not  sufficient  to  make  defendant  liable 
in  damages.  He  cannot  be  mulcted  in  dam- 
ages for  a  prosecution  commenced  without 
his  knowledge,  and  based  upon  a  charge  un- 
known to  him.  It  is  doubtful  if  he  could  be 
charged  with  instituting  the  prosecution, 
even  if  it  had  been  based  upon  one  of  the 
transactions  reported  by  him  or  his  agents. 
For  it  is  well  settled  that,  if  the  complaint 
places  all  the  facts  fully  and  fairly  before 
the  proper  official,  he  is  not  liable  in  dam- 
ages, if  such  official,  acting  exclusively  upon 
his  own  judgment,  institutes  a  criminal  pros- 
ecution not  justified  by  such  facts." 

In  Brinsley  y.  Schulz,  124  W^is.  426,  102 
N.  W.  918,  the  court  based  the  rule  on  pub- 
lic policy  saying:  **If  such  were  not  the  law, 
there  would  be  so  much  risk  in  instituting 
criminal  prosecutions  that  crime  to  a  great 
extent  would  probably  go  unpunished.  Few 
men  would  make  complaint  against  a  wrong- 
doer and  take  the  chances  of  being  mulcted 
in  damages  for  malicious  prosecution  if  it 
should  finally  turn  out  by  the  verdict  of  the 
jury,  or  otherwise,  that  the  accused  could  not 
be  convicted.  It  is  essential  to  good  govern- 
ment that  one  who  has  probable  cause  to 
believe  another  has  committed  a  criminal  of- 
fense may,  as  regards  liability  to  that  other, 
put  the  proper  instrumentalities  in  motion 
for  such  other's  punishment  if  he  is  in  fact 
guilty." 

The  court  in  Ambs  y.  Atchison,  etc.  R.  Co. 
114  Fed.  317,  in  charging  the  jury,  gave  the 
reason  for  the  protection  against  liability 
for  malicious  prosecution  where  an  honest 
statement  of  the  facts  is  made  to  the  public 
prosecutor,  saying:  "The  laws  of  the  land, 
gentlemen,  should  never  be  so  construed  or 
administered  by  the  courts  as  to  discourage 
or  deter  our  citizens,  through  fear  of  civil 
actions  against  them,  from  bringing  offenders 
against  the  law  to  the  bar  of  the  courts  for 
trial.  Accordingly,  the  law  has  wisely  de- 
clared that  if  any  person  or  persons,  having 
reason  to  suspect  any  one  to  be  guilty  of  a 
violation  of  the  law,  communicates  all  the 
facts  known  to  him,  or  which  in  the  exercise 
of  reasonable  care  he  could  have  ascertained, 
to  the  duly  constituted  public  official,  charged 
with  the  duty  of  prosecuting  olTenders,  and 
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if  such  official,  poBseswd  of  such  knowledge, 
adTise  that  an  offense  has  been  eommitted, 
and  that  there  is  reasonable  ground  for  be- 
lief that  the  person  suspected  has  committed 
the  offense,  such  person  or  persons  may,  with 
perfect  impunity,  put  the  machinery  of  the 
iaw  in  motion  to  secure  that  one's  trial  be- 
fore an  impartial  tribunal,  and  not  only  may 
they  do  it  with  impunity,  but  as  good  citi- 
zens, solicitous  for  the  public  welfare,  it  be- 
comes, in  the  opinion  of  the  court,  their 
bounden  duty  to  do  so.  The  court,  therefore, 
charges  you  thai,  if  you  believe  from  the  evi- 
dence in  this  case  that  before  the  making  of 
the  complaint  against  the  plaintiff  by  the 
defendant's  agent,  Burdge,  he  and  other 
agents  of  the  defendant,  including  the  de* 
fendant's  local  attorneys,  made  a  full  and 
fair  disclosure  of  the  facts  in  their  posses- 
sion, or  which  they  might  by  the  exercise 
of  reasonable  diligence  have  had  in  posses- 
sion, relating  to  the  alleged  fraudulent  dis- 
position of  its  railroad  tickets  and  plaintiff's 
connection  therewith,  to  W.  B.  Norris,  prose- 
cuting attorney  of  Buchanan  county,  and 
that  thereupon  said  Norris  advised  that  a 
crime  had  been  committed,  and  that  there 
was  probable  cause  to  believe  the  plaintiff 
guilty  thereof,  and  that  said  prosecuting  at- 
torney then  himself  drew  the  complaint  sworn 
to  1/  the  defendant's  agent  Burdge,  upon 
which  the  warrant  was  issued  under  which 
the  plaintiff  was  arrested,  the  jury  are  in- 
structed that  such  facts  constitute  probable 
cause  for  the  defendant's  action  in  making 
such  complaint,  and  the  verdict  must  be  for 
the  defendant." 

In  Christy  v.  Rice,  152  Mich.  663,  116  N. 
W.  200,  15  Detroit  Leg.  N.  202,  it  appeared 
that  the  defendant  went  to  the  prosecuting 
attorney  and  requested  him  to  institute  pro- 
ceedings against  the  plaintiff  for  perjury.  The 
prosecuting  attorney  refused  to  do  this  with- 
out an  investigation  of  the  facts  by  himself. 
Subsequently  the  district  attorney  informed 
the  defendant  that  he  had  satisfied  himself 
that  there  was  probable  cause  for  instituting 
a  prosecution  and  directed  the  defendant  to 
sign  the  complaint  on  which  the  warrant 
was  issued.  Under  these  circumstances  the 
court  held  that  the  defendant  had  a  right 
to  assume  that  the  prosecutor  was  instituting 
the  suit  In  behalf  of  the  public  and  was 
therefore  not  liable  to  damages  for  malicious 
prosecution. 

In  Babcook  v.  St.  Louis  Merchants'  Kxch. 
159  Mo.  381,  60  S.  W.  732,  it  appeared  that 
the  plaintiff  was  arrested  and  tried  on  a 
charge  of  vagrancy  for  doing  business  as  a 
broker  in  the  defendant's  corridor.  The  ar- 
rest was  obtained  by  an  officer  of  the  de- 
fendant and  the  city  attorney  subsequently 
filed  the  information.  There  was  no  evidence 
that  the  defendant  instigated  the  prosecu- 


ti<m  by  the  city  authorities.  It  was  held  that 
the  defendant  could  not  be  connected  with  the 
prosecution  under  these  circumstances  to 
make  him  liable  in  an  action  for  malicious 
prosecution. 

The  rule  that  a  person  is  relieved  from  lia- 
bility if  a  prosecution  is  instituted  by  him  on 
the  reliance  of  competent  legal  counsel  re- 
ceived on  a  full  statement  of  the  facte  known 
to  him,  has  been  held  to  be  applicable  where 
a  prosecution  was  commenced  on  the  sugges- 
tion and  with  the  indorsement  of  the  attor- 
ney general  of  the  state.  Gilbertson  v.  Ful- 
ler, 40  Minn.  413,  42  N.  W.  203. 

It  has  been  held  that  one  making  a  state- 
ment to  an  acting  prosecuting  attorney  be- 
fore he  preferred  the  charges  on  which  the 
plaintiff  was  arrested  was  not  liable  in  an 
action  for  malicious  prosecution  notwith- 
standing that  the  attorney  was  at  the  time 
the  charges  were  made  the  defendant's  local 
attorney.  Fletcher  v.  Chicago,  etc.  R.  Co.  100 
Mich.  363,  67  N.  W.  330. 

Where  a  person  places  the  facts  relating 
to  a  theft  of  some  money  before  an  attorney 
asking  his  advice  as  to  whether  such  facts 
will  justify  an  arrest,  and  the  attorney  dis- 
closes these  facts  to  the  prosecuting  attor- 
ney, the  person  disclosing  the  facts  cannot  be 
made  liable  for  malicious  prosecution.  Perry 
v.  Sulier,  92  Mich,  72,  52  N.  W.  801. 

In  Webster  v.  Fowler,  89  Mich.  303,  60 
N.  W.  1074,  it  appeared  that  a  difference  of 
account  had  arisen  between  the  plaintiff  and 
the  defendant  to  the  amount  of  twenty-iive 
dollars.  The  plaintiff  was  the  bookkeeper  and 
the  defendant  was  the  president  of  a  mining 
company.  The  defendant  instructed  the 
plaintiff  to  charge  the  twenty-five  dollars  to 
the  account  of  a  certain  person.  The  plain- 
tiff denied  that  he  had  been  so  instructed. 
Subsequently  in  settling  with  the  plaintiff  the 
company  deducted  the  twenty-five  dollars 
from  the  amount  due  the  plaintiff  without 
his  knowledge.  Plaintiff  wrote  the  defendant 
a  letter  saying  that  he  had  heard  that  the 
latter  was  a  candidate  for  a  state  office,  and 
that  unless  he  sent  him  the  twenty-five  dollars 
with  which  he  was  charged  in  the  settlement, 
he  would  have  the  transaction  published  in  all 
the  newspapers.  This  letter  the  defendant 
sent  to  the  district  attorney  informing  him 
that  this  was  an  attempt  to  blackmail,  but 
he  did  not  disclose  anything  more  as  to  the 
facts.  It  was  held  under  these  circumstances 
that  the  defendant  was  liable  in  an  action 
for  malicious  prosecution,  the  court  saying; 
"It  is  a  well-established  rule  of  law  that  the 
advice  and  concurrence  of  a  public  prosecutor 
is  not  a  good  defense  to  an  action  for  mali- 
cious prosecution  unless  it  appears  that  the 
defendant  fully  and  fairly  disclosed  to  such 
officer  everything  within  defendant's  knowl- 
edge which  would  tend  to  cause  or  to  exclude 
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belief  in  plaintiff's  guilt;  and  whether  the 
defendant  did  make  a  full  and  fair  disclosure 
to  the  district  attorney  was  a  matter  lor  the 
jury  to  determine,  and  not  for  the  trial  court 
or  this  court." 

Pointing  out  that  a  full  statement  of  all 
the  facts  known  to  the  defendant  must  be 
made  to  the  prosecuting  attorney  the  court 
in  Boyer  v.  Bugher,  19  Wyo.  463,  120  Pac. 
171,  said:  "But  that  would  not  protect  the 
defendant  unless  he  had  made  a  full  and  fair 
disclosure  to  counsel  of  all  the  material  facts, 
for  it  does  not  follow  from  the  fact  that  the 
prosecution  was  dismissed  for  the  reason 
stated  that  counsel  would  have  advised  the 
criminal  proceeding  if  they  had  known  all  the 
facts,  should  it  be  found  that  the  defendant 
had  not  fully  and  fairly  stated  such  facts. 
It  may  be  conceded  that  defendant  was  not 
bound  to  repeat  to  counsel  facts  which  he 
knew  to  be  already  within  their  knowledge, 
it  appearing  that  in  giving  the  advice  such 
facts  were  taken  into  consideration.  But  to 
entitle  tlie  defendant  to  the  protection  of  the 
advice  as  a  complete  defense  it  was  necessary 
for  him  to  show  that  he  disclosed  all  the 
facts  which  he  was  bound  to  disclose;  and 
if  he  withheld  any  such  facts,  the  dismissal 
of  the  prosecution  for  the  reason  that  coun- 
sel had  arrived  at  a  different  conclusion  with 
reference  to  the  legal  effect  of  a  fact  which 
they  knew  and  had  considered  when  advising 
the  prosecution  would  not  establish  the  de- 
fense based  upon  such  advice."  See  to  the 
same  effect  Rorschach  v.  Diven,  97  Kan.  38, 
3.54  Pac.  268;  Mertens  v.  Mueller,  122  Md. 
313,  89  Atl.  633;  Pepkin  v.  Haueke,  16  Mo. 
App.  373;  Butcher  v.  Hoffman,  99  Mo.  App. 
239,  73  S.  W.  266;  Thompson  v.  Lumley,  60 
How.  Pr.   (N.  Y.)  105. 

A  failure  to  disclose  facts  which  could 
have  been  ascertained  by  a  slight  inquiry  has 
been  held  to  subject  a  complainant  to  liabil- 
ity. Whitehead  v.  Jessup,  2  Colo.  App.  76, 
29  Pac.  916. 

But  it  has  been  held  that  in  an  action  for 
malicious  prosecution  where  the  defense  is 
that  the  defendant  made  a  statement  of  the 
material  facts  known  to  him  to  the  district 
attorney,  an  instruction  that  the  defendant 
was  bound  to  submit  to  counsel  all  the  facts 
which  he  could  have  ascertained  by  reason- 
able diligence  is  erroneous.  Johnson  v.  Mil- 
ler, 69  la.  562,  29  N.  W.  743,  58  Am.  Rep. 
231,  wherein  the  court  said:  "It  would,  how- 
ever, be  a  very  harsh  rule,  and  one  calculated 
to  discourage  entirely  the  making  of  com- 
plaints by  private  individuals,  to  hold  that 
one  who  has  acted  on  the  advice  of  the  dis- 
trict attorney,  given  upon  a  full  and  fair 
statement  of  all  the  material  facts  which  he 
knew,  or  which  he  had  reasonable  ground  to 
believe,  existed  at  the  time,  was  not  protected 
by  the  advice  of  the  attorney,  simply  because 


he  did  not,  before  making  the  complaint^ 
learn  of  other  material  facts,  of  the  existence 
of  which  he  mig^t  have  learned  by  reason- 
able inquiry.  Yet  that  is  the  doctrine  of  the 
instruction.  The  instruction  seems  to  have 
the  support  of  Hilliard  in  his  work  on  Torta 
(see  volume  1,  p.  606),  and  Waite  in  his 
work  on  Actions  and  Defenses  (see  volume  4, 
p.  336).  The  doctrine  of  the  text  is  sup* 
ported,  however,  by  but  few  of  the  cases  cited 
in  the  notes  in  support  of  it,  and  we  do  not 
believe  it  is  sound."  See  also  Dunlap  v.  New' 
Zealand  F.  etc.  Ins.  Ck).  109  Cal.  366,  42^ 
Pac.  29;  Missouri,  etc.  R.  Co.  v.  Groseclose, 
50  Tex.  Civ.  App.  525,  110  S.  W.  477. 

One  cannot  make  a  falw  statement  of  facts 
to  the  county  prosecutor  sud  then  defend  on 
the  ground  that  he  acted  on  his  advice  which 
was  predicated  on  that  statement.  Handle- 
man  v.  Johnson,  125  Ark.  64,  187  8.  W.  626. 

It  has  been  held  that  evidence  showing 
that  the  defendant  in  an  action  for  malicious 
prosecution  procured  the  advice  of  a  prose- 
cuting officer  a  week  after  the  arrest  of  the 
plaintiff  was  inadmissible  to  show  probable 
cause.  Murphy  v.  Eidlits,  121  App.  Div.  224» 
106  N.  Y.  S.  674. 

Statement  to  Executive  OffUxr. 

If  a  person  makes  a  statement  of  facts 
which  he  believes  to  be  true  to  an  executive 
officer  and  does  no  more,  he  is  not  liable  in 
an  action  for  malicious  prosecution  if  the 
officer  mistakenly  prosecutes  the  person  im- 
plicated by  the  statement.  ODonnell  v.  Can- 
ada Foundry  Co.  4  Ont.  W.  Rep.  402;  Laing 
V.  Mitten,  185  Mass.  268,  60  N.  E.  617;  Bart- 
lett  V.  Hawley,  38  Minn.  308.  See  also  Chi- 
cago, etc.  R.  Co.  V.  Pierce,  98  111.  App.  368. 

In  Burnham  v.  Collateral  Loan  Co.  17» 
Mass.  268,  60  N.  E.  617,  the  court  said: 
"The  principles  governing  the  rights  and  lia- 
bilities of  the  parties  to  an  action  for  mali- 
cious prosecution  are  the  result  of  a  compro- 
mise between  the  right  of  the  individual  to 
be  free  from  arrest  or  prosecution  upon  a 
charge  of  which  he  is  innocent  and  the  right 
of  the  community  to  be  protected  from  crime. 
And  one  of  these  principles  is  that  if  a  person 
discloses  fairly  and  truthfully  to  the  officer, 
>Ahose  duty  it  is  to  detect  crime,  all  matters 
within  his  knowledge  which,  as  a  man  of 
ordinary  intelligence,  he  is  bound  to  suppose 
would  have  had  a  material  bearing  upon  the 
question  of  the  innocence  or  guilt  of  the  per- 
son suspected,  and  leaves  it  to  the  officer  to 
act  entirely  upon  his  own  judgment  and  re- 
sponsibility as  a  public  officer,  as  to  whether 
or  not  there  shall  be  a  criminal  prosecution, 
and  does  no  more,  he  cannot  be  held  answer- 
able in  an  action  for  malicious  prosecution, 
even  if  the  officer  comes  to  the  wrong  con- 
clusion and  prosecutes  when  he  ouglit  not  to 
do  so.    Such  a  person  does  no  more  than  his 
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dnty;  and  to  hold  him  answerable  in  an  ac- 
tion for  malicious  prosecution  for  the  result 
of  the  mistake  or  misconduct  of  the  officer 
would  be  to  make  the  division  line  of  com- 
promiBe  between  the  right  of  the  individual 
to  his  liberty  and  the  right  of  the  public  to 
protection  trench  top  far  upon  the  domain 
of  the  latter." 

Where  a  person,  believing  that  a  crime  has 
been  committed,  sends  for  a  police  inspector 
and  states  to  him  the  facts  as  he  believes 
them  to  be,  but  does  not  direct  tlie  officer 
to  begin  a  prosecution,  he  is  not  liable  in  an 
action  for  damages  for  malicious  prosecution. 
Burnham  v.  Collateral  Loan  Co.  179  Mass. 
268,  60  N.  E.  617. 

It  was  held  in  O'Donnell  v.  Canada  Foun- 
dry Co.  4  Ont,  W.  Rep.  402,  that  where  the 
defendant  applied  to  the  chief  constable  and 
asked  him  to  have  a  constable  detailed  to 
protect  the  defendant's  property,  the  defend- 
ant was  not  liable  in  an  action  for  malicious 
prosecution  if  the  constable  in  obedience  to 
his  superior  officer  arrested  the  plaintiff  on  a 
charge  of  "picketing." 

In  Harris  v.  Warre,  4  C.  P.  D.  (Eng.)  125, 
48  L.  J.  C.  PL  310,  40  L.  T.  N.  S.  429,  27 
W.  R.  461,  it  appeared  that  the  defendant 
wrote  letters  to  the  chief  constable  and  su- 
perintendent of  police  charging  the  plaintiff 
with  murder  and  required  his  arrest.  It  was 
held  that  an  action  for  malicious  prosecution 
would  not  lie,  it  appearing  that  as  a  matter 
of  fact  the  plaintiff  was  never  arrested  on 
the  charge  because  the  police  were  not  able 
to  get  him  and  hence  no  prosecution  was  in- 
stituted. 

In  Bartlett  v.  Hawley,  38  Minn.  308,  37 
K.  W.  580,  it  appeared  that  the  officer  to 
whom  a  warrant  was  issued  proceeded  wrong- 
fully against  the  plaintiff.  It  was  held  that 
the  defendant  was  not  liable  imless  he  was 
connected  with  or  authorized  the  alleged 
wrongful  proceeding. 

In  Kazarino  v.  Canadian  Pac.  R.  Go.  11 
Ont  W.  Rep.  062,  it  appeared  that  the  de- 
fendant gave  directions  to  the  constable  to 
make  inquiries  into  certain  thefts  of  goods 
from  the  defendant's  sheds  and  the  constable 
after  an  investigation  reported  his  suspicions 
of  the  plaintiff  on  which  report  the  magis- 
trate ordered  plaintiff's  arrest.  It  was  held 
that  the  defendant  is  not  liable  in  an  action 
for  malicious  prosecution  after  plaintiff's  ac- 
quittal since  the  defendant  did  not  instruct 
the  prosecution  by  merely  directing  the  con- 
stable to  investigate. 

As  to  the  liability  of  a  person  stating  the 
facts  of  a  supposed  crime  to  an  officer  for  an 
arrest  made  by  the  latter  without  a  warrant, 
see  the  note  to  Lemon  v.  King,  Ann.  Caa. 
1917E  401. 
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Maine    Supreme    Judicial    Court — ^December 

16,  1914. 

112  Me.  47 If  02  Atl.  &27. 


Valieiovs      FroseontioB     ^     Probable 
CAvse  —  Adwioe  of  MAgistrato. 

Where  a  complainant  consults  an  attorney 
at  law,  making  a  full,  fair,  and  truthful  dis- 
closure, and  solicits  his  deliberate  opinion, 
and  the  advice  obtained  is  favorable  to  a  pros- 
ecution, such  advice  will  go  far,  in  the  absence 
of  other  facts,  to  show  probable  cause  and 
to  negative  malice  in  an  action  for  malicious 
prosecution,  but  it  does  not  negative  malice 
or  show  probable  cause  that  the  defendant 
consulted  a  magistrate  or  a  magistrate's 
clerk,  who  was  an  attorney  at  law,  before 
beginning  a  prosecution. 

[See  note  at  end  of  this  case.] 

Adwioe  of  Gonnsel  —  Details  of  State- 
ment to  GoiuuieL 

Where  defendant,  in  an  action  for  mali- 
cious prosecution,  desires  to  show  that  he 
acted  upon  the  advice  of  counsel  to  negative 
malice  and  show  probable  cause,  the  details 
of  the  statement  he  made  to  his  counsel  be- 
fore instituting  the  prosecution  are  admissi- 
ble. 


Defendant,  who  was  sued  for  malicious 
prosecution,  cannot  testify  that  he  was  not 
actuated  by  malice,  where  he  did  not  consult 
an  attorney  before  instituting  the  prosecution, 
but  merely  submitted  the  facts  to  a  magis- 
trate's clerk,  who  was  an  attorney  at  law,  and 
the  representations  to  the  clerk  Were  not 
shown,  for  there  was  no  foundation  for  the 
testimony. 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  county. 

Action  by  Cliarles  Morin,  plaintiff,  against 
Anatole  Moreau,  defendant.  Judgment  for 
plaintiff.  Defendant  alleges  exceptions.  The 
facts  are  stated  in  the  opinion.    Exceftioits 

OVERRULED. 

J.  0.  Chdbot  for  plaintiff. 
McOiUicuddy  d  Morey  for  defendant. 


Ann.  Cas.  1018A — 82. 


[472]  Hanson,  J. — ^This  was  an  action  to 
recover  damages  for  a  malicious  prosecution. 
The  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $196.00,  and  the  case  is  before 
the  Court  on  exceptions  to  the  ruling  of  the 
presiding  Justice  excluding  certain  evidence. 

The  following  from  the  exceptions  sub- 
stantially states  the  facts  involved: 

'*The  defendant  owned  a  tenement  house 
in  Lewiston,  the  plaintiff  was  his  tenant;  the 
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defendant  ordered  the  plaintiff  out  of  hia 
rent;  there  was  a  bed  of  chives  in  the  garden 
that  both  of  the  parties  hereto  claimed  to 
own;  the  plaintiff  pulled  them  up;  the  de- 
fendant  went  to  the  Clerk  of  the  Lewiston 
Municipal  Court  and  swore  out  a  warrant  for 
the  arrest  of  the  plaintiff  herein.  The  plain- 
tiff  was  arrested  on  the  warrant  and  brought 
to  the  City  building  but  was  not  actually 
put  into  the  lock  up  although  he  did  remain 
in  the  custody  of  the  officers  until  he  was 
admitted  to  bail  about  an  hour  later." 

The  defendant  sought  to  justify  his  action 
under  the  following  brief  statement: 

"That  the  plaintiff  herein  trespassed  upon 
his  garden  and  willfully  entered  on  and  passed 
over  the  garden  of  the  defendant  which  said 
land  was  cultivated^  between  the  first  days 
of  April  and  December  after  being  forbidden 
so  to  do  by  the  defendant  and  his  agent,  and 
thereupon  a  police  officer  of  the  City  of  Lewis- 
ton  advised  the  defendant  to  procure  a  war- 
rant for  the  arrest  of  the  plaintiff  herein  and 
the  defendant  herein  fully  and  fairly  stated 
his  case  to  Robert  J.  Curran,  Esq.,  an  attor- 
ney at  law  and  clerk  of  the  Lewiston  Munici- 
pal Court  and  that  thereupon  a  warrant  was 
issued  for  the  arrest  of  the  plaintiff  herein; 
that  is  all  that  he  did  he  said  in  good  faith, 
without  malice  and  in  pursuance  of  his  legal 
rights." 

The  rulings  excepted  to  related  to  proceed- 
ings in  the  Municipal  Court,  and  particularly 
to  the  application  for  the  warrant  before  men- 
tioned, viz:  "1.  Q.  And  did  you  tell  the 
clerk  everything  you  knew  about  the  case  ? 

2.  Q.  When  you  went  to  Mr.  Curran,  the 
clerk  of  the  Municipal  Court,  did  you  fully, 
in  every  particular,  state  your  case? 

[473]  3.  Q.  In  acting  in  getting  him  arrest- 
ed and  going  up  to  have  him  arrested,  did 
you  have  any  malice  toward  Mr.  Morin,  any 
desire  to  do  him  injury?" 

The  purpose  of  the  first  two  questions  was 
to  show  that  the  defendant  was  exonerated 
from  responsibility  to  some  extent,  if  not 
wholly,  by  relating  his  case  to  the  clerk  of 
the  Court,  who  was  an  attorney  at  law,  as 
well  as  clerk  of  the  Court. 

The  point  sought  to  be  made  by  the  defend- 
ant's counsel  is  that  his  client  did  in  legal 
effect  solicit  the  deliberate  opinion  of  one 
learned  in  the  law,  and  followed  his  advice  in 
the  premises,  and  that  such  action  should 
negative  want  of  probable  cause,  and  also 
negative  malice;  and  counsel  cites  Stevens  v. 
Fassett,  27  Me.  267;  Soule  v.  Winslow,  60 
Me.  447;  Hopkins  v.  McGillicuddy,  69  Me. 
273;  White  v.  Carr,  71  Me.  557,  36  Am.  Rep. 
533,  in  support  of  his  contention.  But  tlie 
cases  cited  do  not  support  the  position  of  the 
defendant.  In  each  case  the  opinion  sought 
was  that  of  an  attorney  at  law  as  such,  and 
not  that  of  a  magistrate,  or  clerk  of  a  Court. 


The  cases  are  uniform  that  where  a  com- 
plainant consults  an  attorney  at  law,  and 
makes  a  full,  fair  and  truthful  statement  of 
the  facts,  and  solicits  his  deliberate  opinion 
thereon,  and  the  advice  obtained  is  favorable 
to  the  prosecution,  which  is  thereupon  com- 
menced, it  will  go  far,  in  the  absence  of  other 
facts,  to  show  probable  Cause,  and  to  negative 
malice,  in  an  action  for  a  malicious  prosecu- 
tion. Stevens  v.  Fassett,  supra;  Finn  ▼. 
Frink,  84  Me.  261,  24  Atl.  861,  30  Am.  St. 
Rep.  348,  and  cases  cited.  The  complainant 
should  state  what  he  said,  as  well  "as  all  he 
knew."  The  details  of  the  statement  made 
by  client  to  counsel  upon  which  the  opinion 
is  predicated  are  indispensable  in  order  to 
enable  the  jury  to  determine  whether  the 
necessary  conditions  are  fulfilled.  Watt  v. 
Corey,  76  Me.  87.  And  it  matters  not  that 
the  magistrate  was  a  practicing  attorney,  the 
advice  being  given  not  as  an  attorney,  but 
as  a  magistrate.  It  is  in  such  case  insufficient 
to  show  probable  cause,  or  excuse  the  want 
of  it.  26  Cyc.  34,  35;  Connery  v.  Manning, 
163  Mass.  45,  39  N.  E.  558;  Black  t.  Buck- 
ingham, 174  Mass.  102,  54  N.  E.  494.  It 
is  not  seriously  contended,  nor  does  it  appear 
in  the  record,  that  the  defendant  sought  the 
advice  of  the  magistrate  even.  The  defend- 
ant can  take  nothing  by  the  foregoing  ex- 
ceptions. The  last  objection  has  not  been 
argued  by  counsel.  We  think,  however,  that 
the  evidence  attempted  to  be  introduced  was 
inadmissible.  Mr.  Curran  was  not  an  attor- 
ney within  the  rule.  His  advice  as  an  [474] 
attorney  was  not  solicited,  and  the  represent-a- 
tions  made  to  him  do  not  appear  either  from 
the  defendant  or  Mr.  Curran.  In  view  of  tne 
record  we  hold  that  a  proper  foundation  had 
not  been  laid  for  the  introduction  of  the  evi- 
dence excluded,  if  admissible  at  all. 

Exceptions  overruled. 

NOTE. 

Advloe  of  Masistrate  or  Layiaam  as 
Defense  to  Action  for  Mallolona 
Proeecntion. 

The  purpose  of  this  note  Is  to  review  the 
recent  cases  discussing  the  advice  of  a  magis- 
trate er  layman  as  a  defense  to  an  action 
for  malicious  prosecution.  The  earlier  de- 
cisions are  collected  in  the  notes  to  Catzen 
v.  Belcher,  16  Ann.  Cas.  715,  and  Ross  v. 
Hixon,  26  Am.  St.  Rep.  123,  146. 

In  an  action  for  malicious  prosecution  the 
defendant  cannot  justify  the  institution  of 
the  proceeding  complained  of  on  the  groimd 
that  he  relied  in  good  faith  on  the  advice  of 
a  magistrate  or  layman.  Briggs  v.  Shepard 
Mfg.  Co.  217  Mass.  446,  105  N.  E.  622;  Liv- 
ingston V.  Burroughs,  33  Mich.  511.  And  see 
the  reported  case.    See  also  Hazzard  ▼.  Flury, 
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120  X.  T.  223,  24  N.  E.  194.    Oampare  Wet- 
stein  y.  Charlebois,  46  Quebec  Super!  Ct.  516. 

It  was  held  in  Liyingston  ▼.  Burroughs,  33 
Mick  511,  that  in  an  action  for  malicioui 
prosecution  the  defendant  is  not  relieved  from 
liability  by  the  fact  that  he  acted  under  the 
advice  of  one  who  was  not  an  attorney,  but 
nrho  Bometimes  gave  advice  for  pay  to  his 
neighbors. 

In  Wetstein  ▼.  Charlebois,  46  Quebec 
Super.  Ct.  515,  it  was  held  that  if  the  in- 
formant or  tne  prosecutor  acted  on  the  ad- 
vice of  the  magistrate  before  the  prosecution 
was  instituted,  and  acted  in  good  faith,  he  is 
not  liable  to  an  action  for  malicious  prose- 
cution. But  since  the  defendant  arrested  the 
plaintiff  in  his  own  interest  and  not  that  of 
the  public  the  action  was  dismissed  without 
costs. 

In  Dombrovske  v.  Dombrovske  (Minn.)  162 
N.  W.  891,  it  appeared  that  the  defendant, 
before  he  instituted  the  proceeding  against 
the  plaintiff,  presented  the  matter  to  a  mag- 
istrate who  hesitated  to  issue  a  warrant  for 
the  plaintiff,  but  did  so  because  the  defendant 
insisted  on  it.  It  was  held  that  under  the 
circumstances  the  defendant  could  not  claim 
protection  unless  he  fully  and  fairly  stated 
the  facts  to  the  magistrate. 

In  Briggs  v.  Shepard  Mfg.  Go.  217  Mass. 
446,  105  N.  E.  622,  it  was  held  that  the 
magistrate's  decision  in  issuing  the  warrant 
is  not  conclusive  on  the  plaintiff. 

In  Charles  City  Plow,  etc.  Co.  v.  Jones,  71 
la.  235, 32  N.  W.  280,  it  was  held  that  the  fact 
that  the  defendant  sued  out  a  writ  of  attach- 
ment on  the  plaintiff's  property  on  the  advice 
of  an  officer  of  the  defendant  corporation  who 
was  a  lawyer  by  profession  but  not  then  en- 
gaged in  practice,  was  competent  on  the  issue 
'  of  probable  cause  in  an  action  for  malicious 
prosecution.  The  court  said:  "Plaintiff  was 
required  to  prove  that  the  advice  of  the  coun- 
sel, on  which  it  claims  to  have  acted,  was 
given  upon  a  full  and  fair  statement  of  the 
facts  of  the  case,  and  the  evidence  sought 
to  be  elicited  related  to  that  matter.  The 
witness  also  testified  that  he  is  a  lawyer  by 
profession,  although  he  was  not  then  engaged 
in  the  practice;  and  he  was  asked  whether 
a  statement  of  the  facts  of  the  case  had  not 
been  made  to  him,  and  whether  he  had  not, 
OD  that  statement,  advised  the  suing  out  of 
the  writ;  but  the  court  sustained  an  objection 
by  defendants  to  this  question.  We  think 
these  rulings  were  wrong.  As  we  have  said, 
the  question  whether  plaintiff,  in  suing  out 
the  writ,  acted  in  good  faith,  on  the  advice 
of  counsel,  was  one  of  fact.  It  could  not  be 
determined,  as  matter  of  law,  that  it  did 
not  so  act,  merely  because  the  advice  upon 
which  it  acted  was  given  by  one  who,  al- 
though learned  in  the  law,  was  not  engaged 
is  the  active  practice  of  his  profession. 
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West  Virginia  Supreme  Court  of  Appeal 
September  29,  1914. 
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Beliools    —    Independeat    Distrlots    — 
Duty     of    Prosecatins     Attorney .  to 
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It  is  the  duty  of  the  prosecuting  attorney, 
imposed  by  section  49,  chapter  39,  Code,  to 
serve  independent  district  boards  of  educa- 
tion as  well  as  other  district  boards^  as  there- 
by  prescribed. 

Power  of  Board  to  Employ  Attoraey. 

But  said  section  does  not  deprive  such  in- 
dependent district  boards  of  the  implied  pow- 
er, to  employ  other  counsel  or  additional 
counsel  to  assist  the  prosecuting  attorney, 
where,  in  their  judgment  and  reasonable  dis- 
cretion the  character  of  the  business,  or  on 
account  of  the  absence  of  the  prosecuting 
attorney,  or  his  incapacity,  sickness^  or  other 
disability,  or  his  refusal  to  act,  there  is 
necessity  therefor. 
•   [See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  action  for  mandamus.  Mollohan 
et  al,  petitioners,  and  Nathaniel  W.  Caven- 
der,  defendant.  The  facts  are  stated  in  the 
opinion.    Writ  awarded. 

Prioe,  Smith,  Spilman  d  Olay  for  petition- 
ers. 

T.  C7.  Toicnsend  for  defendant. 

[36]  Miller,  P. — ^Mandamus  is  sought  to 
compel  defendant,  as  financial  secretary  of 
Kanawha  County,  to  countersign,  pursuant 
to  section  149-a,  chapter  45,  Code  1913,  an 
order  of  the  Board  of  Education  of  Charleston 
Independent  District,  dated  February  10, 
1914,  on  the  Sheriff,  in  favor  of  petitioners, 
for  two  hundred  dollars. 

[37]  The  alternative  writ  avers  that  said 
order  was  duly  issued  and  delivered  to  peti- 
tioners in  payment  for  legal  services  rendered 
pursuant  to  contract,  in  the  chancery  cause  of 
D.  C.  Gallaher  against  said  board,  a  most 
important  suit,  involving  not  only  the  right 
and  authority  of  defendant  to  issue  three 
hundred  thousand  dollars  of  bonds,  but  also 
its  very  life  and  legal  existence;  that  the 
amount  of  said  order  was  a  reasonable  com- 
pensation for  said  services,  and  that  it  has 
been  regularly  and  legally  issued  and  delivered 
to  petitioners  in  payment  thereof,  and  that 
it  had  been  presented  to  defendant,  as  such 
county  financial  secretary,  for  his  outer  sig- 
nature, but  that  he  had  declined,  assigning 
as  a  ground  that  same  was  illegal  and  void. 


soo 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


It  is  averred  also  that  the  charter  act  of 
said  district  makes  no  special  provision  for 
an  attorney  to  advise  it,  or  represent  it  in 
litigation  begun  or  defended  by  it,  and  that 
the  only  statute  on  the  subject  is  section 
49,  chapter  39,  serial  section  1602,  Code  1913, 
the  chapter  relating  to  county  courts,  said 
section  relating  to  salaries  of  county  officers, 
and  saying:  ''And  it  shall  be  the  duty  of  the 
prosecuting  attorney  to  attend  to,  bring  or 
prosecute,  or  defend,  as  th&  case  may  be,  all 
actions,  suits  and  proceedings  in  which  his 
county  or  any  district  board  of  education 
is  interested,  without  additional  compensa- 
tion." 

It  is  further  averred  that  notwithstanding 
this  general  provision  of  the  law,  said  board 
had  been  advised  by  the  prosecuting  attorney 
for  said  county,  in  office  for  many  years  pre- 
ceding  the  institution  of  said  suit,  that  he 
was  not  required  thereby  to  represent  said 
independent  district,  but  only  district  boards, 
and  that  he  had  always  declined  to  represent 
it  in  that  behalf,  and  that  this  ruling  and 
advice  had  been  accepted  and .  acted  on,  as 
said  board  was  bound  to  do,  and  that  it  had 
not  been  otherwise  advised  at  the  time  it 
employed  petitioners,  as  aforesaid. 

Defendant  made  no  return,  but  rested  his 
defense  solely  on  his  demurrer  and  motion  to 
quash  the  writ,  which  perhaps  presents  all 
questions  properly  involved. 

The  first  proposition  of  petitioners  is  that 
the  general  authority  conferred  upon  said 
board  of  education,  by  its  charter,  [38]  sec- 
tion 4,  chapter  74,  Acts  1911,  carries  the  im- 
plied power  to  employ  counsel  to  advise  and 
represent  it  in  respect  to  the  business  of  the 
district,  and  that  said  section  49,  chapter 
39,  of  the  Code,  has  no  application. 

We  cannot  affirm  this  proposition.  In  our 
opinion  it  is  the  duty  of  the  prosecuting 
attorney,  as  provided  by  said  section,  to  repre- 
sent all  boards  of  education,  including  inde- 
pendent districts.  The  statute  makes  no  ex- 
ception, and  there  is  nothing  in  the  charter 
of  said  independent  district  negativing  this 
construction.  Nor  does  section  17  of  the  act, 
making  inapplicable  all  provisions  of  the  gen- 
eral school  law  and  all  other  laws  which  are 
in  any  manner  inconsistent  therewith,  in  our 
opinion,  do  so.  Why  should  independent  dis- 
tricts be  excepted?  '^District  boards  of  edu- 
cation" plainly  includes  independent  districts. 
By  the  charter  law  the  district  is  independent 
only  in  the  sense  that  it  has  some  powers  not 
covered  by  the  general  law,  and  by  its  term 
the  general  law,  except  where  it  is  otherwise 
provided  or  is  inconsistent  with  the  special 
charter,  is  made  applicable.  It  is  argued, 
however,  that  because  section  161,  of  chapter 
45f  serial  section  2235,  subject  "Definitions" 
provides  that,  "The  words  used  in  this  chap- 
ter and  in  any  proceedings  pursuant  thereto, 
shall,  unless  the  context  clearly  indicates  a 


different  meaning,  be  construed  as  follows: 
...  ( 8 )  'District'  shall  not  mean  independ- 
ent district,"  independent  districts  are  exclud- 
ed from  th^  provisions  of  said  section  49, 
chapter  39,  of  the  Code,  relating  to  county 
courts  and  the  duty  of  the  prosecuting  at- 
torney. We  do  not  think  this  the  proper  con- 
struction of  that  statute.'  Chapter  45  of  the 
Code  is  the  state  relating  to  education  in 
general,  greatly  amended  and  re-enacted  in 
1908.  That  chapter  nowhere  deals  with  the 
duties  of  prosecuting  attorneys;  that  subject 
was  not  within  the  contemplation  of  the  Leg- 
islature, and  by  plain  intendment  the  defini- 
tions in  section  161,  were  to  relate  solely  to 
the  things  to  be  done  and  proceedings  to  be 
taken  specifically  designated  in  that  chapter, 
and  where  the  word  "district"  is  employed 
in  connection  therewith. 

The  next  and  most  important  question  is, 
has  the  board  of  education  of  an  independent 
district,  notwithstanding  its  right  to  be  ad- 
vised and  represented  by  the  prosecuting  at- 
torney, [39]  and  his  duties  in  the  premises, 
the  right  also  to  employ  other  counsel,  or 
counsel  to  assist  the  prosecuting  attorney  in 
extraordinary  or  important  litigation?     Mr. 
Dillon,  than  whom  there  is  perhaps  no  bet- 
ter authority  on  municipal  law,  in  the  recent 
edition  of  his  great  work  on  municipal  cor- 
porations, says:     "If  the  scheme  of  munici- 
pal government  provides  a  corporation  coun- 
sel or  city  attorney  or  other  legal  officer  for 
the  municipality  whose  duty  it  is  to  appear 
on  behalf  of  the  municipality  in  all  suits  by 
or  against  the  corporation,  and  to  conduct 
all  the  law  business  of  the  corporation,  the 
municipality  is  deprived  of  its  power  to  em- 
ploy another  attorney  to  take  the  place  of 
and  perform  the  duties  which  naturally  be- 
long to  its  law  officer."    2  Dillon  on  Munici- 
pal Corporations  (5th  ed.)  section  824.    This 
is  a  very  clear  and  comprehensive  statement 
of  the  law,  and  is  well  fortified  by  the  numer- 
ous decisions  cited  therefor  in  the  foot  note. 
The  words  italicised  are  so  emphasized  by 
the  author.    An  examination  of  the  cases  cit- 
ed will  show  that  this  rule  is  based  on  cases 
where    the    municipal    authorities    have    at- 
tempted to  ignore  the  rights,  duties  and  au- 
thorities of  municipal  law  officers,  either  to 
wholly  supersede  them,  or  to  waste  the  public 
funds  in  employing  counsel  not  required  by 
any  exigency,  as  refusal,  incapacity,  neglect, 
sickness,   or   disqualification   of  the   regular 
municipal  officer  to  act  in  the  premises;  or 
where  by  the  terms  of  the  charter  or  laws 
governing  the  municipality  legal  departments 
have  been  created  to  transact  all  legal  busi- 
ness, and  the  implied  power  to  employ  other 
counsel  plainly  negatived  thereby.     It  is  un- 
necessarv  in  this  connection  to  review  these 
decisions. 

As  the  special  charter  of  the  independent 
district  of  Charleston  makes  no  provision  for 
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oorporation  counsel,  and  it  is  only  by  said 
section  49,  chapter  39,  of  the  Code,  that  any 
provision  is  made  therefor,  we  do  not  think 
Uiat  we  can  say  that  any  scheme  can  be 
evolved  negativing  the  right  of  the  corpora- 
tion to  employ  other  counsel  to  at  least  as- 
sist the  prosecuting  attorney,  bringing  the 
case  within  the  rule  stated.  In  the  same  para- 
graph Mr.  Dillon  says:  ''But  the  fact  that 
an  ^cial  attorney  is  provided  for  the  munici- 
pality by  law  does  not  preclude  the  munici- 
polity  from  employing  other  or  additional 
attorneys  to  assist  hian  in  prosecuting  or  de 
fending  [40]  suits  against  the  municipality. 
The  decisions  cited  for  this  proposition  are 
numerous.  Some  of  them  do  not  limit  the 
right  to  the  employment  of  assistant  counsel, 
but  give  it  whenever  and  wherever  in  the 
judgment  of  the  corporate  authorities  the 
business  of  the  corporation  reasonably  re- 
quires other  or  additional  counsel.  Among 
the  cases  cited  are  Smith  v.  Sacramento  City, 
13  Cal.  531,  saying:  "It  is  true,  the  charter 
provides  that  an  attorney  shall  be  elected 
by  the  people  to  attend  to  the  business  of 
the  city;  but  this  does  not  prevent  the  em- 
ployment of  other  counsel  when  it  is  impos- 
sible for  the  Attorney  of  the  city  to  discharge 
the  required  duty."  This  case  involved  an 
appropriation  of  $5,000.00  to  pay  Alpheus 
Felch  for  his  services  in  the  Supreme  Court  of 
the  United  States.  Another  case  is  Horn- 
blower  V.  Duden,  35  Cal.  664,  671,  saying: 
'There  is  no  reason  why  public  as  well  as 
private  interests  should  not  be  subserved  by 
the  employment  of  several  counsel,  when  the 
exigencies  of  the  case  are  such  as  to  demand 
it,  in  the  judgment  of  prudent  men;  and  we 
are  satisfied  that  the  Legislature  has  not  been 
so  unwise  as  to  render  such  a  course  impos- 
sible. Undoubtedly,  the  Board  should  not  put 
the  county  to  the  expense  of  extra  counsel 
unless  extra  counsel  is  needed.  The  presump- 
tion is  that  they  will  not;  but,  in  any  events 
it  is  a  matter  in  which  their  judgment  and 
discretion  is  not  open  to  review  by  the 
Courts."  In  another  California  case,  Lassen 
County  V.  Shinn,  88  Cal.  510,  26  Pac.  365, 
referring  to  the  two  previous  cases,  it  is  said: 
''In  our  opinion,  the  ruling  of  the  court  upon 
the  demurrer  was  proper.  It  is  settled  law 
that  where  a  county  has  legal  business  to 
be  transacted,  its  board  of  supervisors  may 
employ  counsel,  other  than  the  district  at- 
torney, to  transact  the  business,  if  in  the 
judgment  of  the  board  the  public  interest 
will  thereby  be  subserved.  This  is  rested  up- 
on the  ground  that  the  district  attorney  may 
be  incompetent,  or  sick,  or  absent  from  the 
county,  or  engaged  in  other  business,  so  that 
he  cannot  attend  to  it,  or  the  business  to 
be  transacted  may  be  outside  of  the  county." 
Denman  v.  Webster,  139  Cal.  452,  73  Pac. 
139j  cited  as  opposed  to  the  previous  cases 
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is  by  four  of  seven  judges,  a  bare  ma  jollity, 
three  of  the  judges,  including  the  chief  jus* 
tice,  dissenting.  Another  California  case  cit- 
ed in  opposition  is  [41]  Modoc  County  v. 
Spencer,  103  Cal.  498,  37  Pac,  483,  involving 
the  employment  of  counsel  to  assist  in  the 
prosecution  of  criminal  cases  prosecuted  in 
the  name  of  and  on  behalf  of  the  people  of 
the  State,  not  strictly  county  business,  busi- 
ness strictly  for  the  prosecuting  attorney, 
differentiating  it  from  the  other  cases.  Other 
cases  cited  for  the  text  are  from  Nevada,  New 
Jersey,  Iowa,  South  Dakota,  and  Washington. 
Ellis  V.  Washoe  County,  7  Nev.  291,  293, 
says:  "Litigation  can  only  be  eontrolled  by 
means  of  attorneys  having  the  authority  to 
appear  in  the  courts;  hence,  to  give  full 
effect  to  this  power,  the  commissioners  must 
in  the  very  outset  have  the  power  to  employ 
counsel.  Nor  is  it  any  answer  to  say  that 
the  law  designates  and  provides  an  attorney 
for  that  purpose — the  district  attorney ;  for  it 
is  not-'unfrequently  the  case  that  he  may  be 
unable  to  attend  to  the  business  of  the  county, 
or  its  interests  in  some  particular  suit  may 
be  of  such  magnitude  that  the  assistance  of 
other  counsel  would  be  very  desirable,  or 
possibly  indispensable."  Citing  the  first  two 
California  cases  above  referred  to.  The  case 
of  Clough  v.  Hart,  8  Kan.  487,  the  court  then 
being  composed  of  three  judges,  Mr.  Justice 
Brewer,  then  a  member,  not  sitting,  is  cited 
by  Mr.  Dillon  for  both  propositions  of  his 
text,  and  we  think  properly,  for  relief  was 
denied  on  the  ground  that  the  written  con- 
tracts between  plaintiffs  and  the  city  and 
county  authorities,  provided  for  services 
which  the  city  charter  and  the  laws  specifical- 
ly required  idiould  be  performed  by  the  city 
attorney  and  county  attorney,  provisions 
plainly  negativing  authority  on  the  part  of 
these  authorities  to  employ  other  counsel  to 
perform.  The  court  quotes  and  emphasizes 
these  provisions  of  the  law.  The  contracts 
effectively  superseded  the  city  and  county 
officers.  They  were,  says  the  court,  prima 
facie  void  for  this  reason.  This  case  was 
finally  disposed  of  on  demurrer,  and  is  dis- 
tinguished from  Smith  v.  Sacramento  City, 
supra,  and  other  like  cases.  Among  the 
classes  of  cases  in  which  this  decision  con- 
cedes county  or  municipal  authority  may 
lawfully  employ  additional  counsel  are,  "(5) 
a  city  or  county  may  with  the  consent  of  the 
city  or  county  attorney  employ  such  assis- 
tance for  the  city  or  county  attorney  as  the 
latter  may  actually  need."  Quoted  from  Mr. 
Dillon's  analysis  of  the  [42]  case.  And  it  is 
admitted  by  the  court  that  there  may  be 
other  cases  where  such  employment  would 
lawful.  Mr.  Tiedeman  in  his  work  on  Muni- 
cipal Corporations,  section  176,  also  so  inter- 
prets the  authorities.  Our  case  of  Cheese- 
brew  V.  Point  Pleasant,  71  W.  Va.  199,  76 
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S.  E.  424,  79  8.  E.  350,  while  not  strictly 
in  point,  gives  color  to  the  same  proposi- 
tion. 

On  reason  as  well  as  authority,  therefore, 
we  are  of  opinion,  as  the  case  is  presented, 
that  petitioners  are  entitled  to  the  writ.  We 
think  we  must  assume  in  the  absence  of  any- 
thing showing  the  contrary,  that  there  was  an 
imperative  need  of  counsel  in  the  case  in 
which  petitioners  were  employed.  The  board 
evidently  acted  in  good  faith,  as  did  the 
counsel  employed.  The  former  county  officer 
to  whom  the  board  was  entitled  to  look  for 
advice  had  advised  that  the  prosecuting  at- 
torney was  not  required  by  law  to  attend  to 
its  business.  The  law  had  received  that  con- 
struction which  had  been  acted  upon  for  many 
years,  and  while  the  present  county  prose- 
cutor in  this  instance  may  not  have  been 
requested  to  act,  the  presumption  is  he  would 
have  followed  his  prMecessors  in  declining 
to  do  80.  But  however  this  may  be  the  board 
had  imperative  need  of  counsel ;  there  \ras  no 
time  to  waste  in  controversy  over  the  subject ; 
and  if  its  action  was  not  properly  predicated 
on  this  fact,  we  must  presume  it  acted  law- 
fully in  employing  petitioners,  and  in  pro- 
tecting the  interest  of  the  district  committed 
to  its  charge.  The  law,  certainly  the  law  of 
this  jurisdiction,  is  that  a  public  officer  is 
presumed  to  have  done  his  duty  until  the 
contrary  is  shown.  Winslow  y.  Beal,  6  Call 
(Va.)  44  Anno.  1077. 

Another  point  made  is  that  defendant's 
office  is  ministerial,  and  that  he  has  no  juris- 
diction or  authority  to  refuse  his  signature 
when  an  order,  as  the  one  here  in  question, 
clearly  is,  regular  and  lawful  on  its  face, 
and  there  is  no  evidence  of  fraud  or  forgery 
justifying  his  rejection  tliereof.  We  need  not 
decide  this  question,  for  relief  is  justified  on 
other  grounds. 

We  are  of  opinion,  therefore,  to  award  the 
peremptory  writ,  and  it  will  be  so  ordered. 

Writ  awarded. 


NOTE. 

Power   of   Soliool   District   to   Employ 

OonnseL 

Oeneral  Bute* 

A  school  district  having  the  power  to  sue 
and  be  sued  may  employ  an  attorney  if  the 
employment  is  necessary  for  the  protection  of 
the  public  interests  committed  to  it.  State  y. 
Aven,  70  Ark.  291,  67  8.  W.  752;  Taylor  v. 
Matthews,  10  Ga.  App.  852,  75  8.  E.  166; 
Elingsbury  v.  Centre  School  Dist.  12  Mete. 
(Mass.)  99;  Page  v.  Township  Board  of  Edu- 
cation, 59  Mo.  264;  Denniston  v.  School  Dist. 
No.  11,  17  N.  H.  492;  Gould  v.  Board  of 
Education,  34  Hun  (N.  T.)  16;  McCaffrey  v. 


School  Dist.  No.  1,  74  Wis.  100,  42  N.  W. 
103.    And  see  the  reported  case. 

In  Taylor  v.  Matthews,  10  Ga.  App.  852, 
75  S.  W.  166,  it  appeared  that  a  member  of 
a  school  board  employed  an  attorney  for  the' 
purpose  of  preventing  the  passage  of  a  law, 
which  if  passed  would  have  taken  away  a 
tax  income  of  the  school  district.  It  was  held 
that  the  employment  was  proper  and  necea- 
sary.  The  court  said:  '*It  would  seem  to 
be  implied,  from  the  language  used  in  §  1547, 
that  it  is  the  policy  of  the  state  to  encourage 
individual  action  and  local  self  help  in  the 
school  districts;  and  this  can  best  be  done 
by  allowing  the  greatest  possible  freedom  of 
action  on  the  part  of  the  local  trustees,  espe- 
cially in  the  expenditure  of  funds  raised  by 
local  taxation.  It  would  seem  to  be  in  con- 
sonance with  the  spirit  of  our  institutions 
to  allow  the  chosen  representatives  of  those 
who  paid  the  local  tax  to  control  the  disposi- 
tion of  the  funds,  with  the  single  reservation 
that  the  money  thus  raised  by  taxation  must 
be  expended  in  the  maintenance  of  a  local 
school  for  whose  support  it  was  designed  by 
the  voters.  It  is  true  that  public  school  money 
is  a  trust  fund,  and  cannot  be  applied  ex- 
cept for  educational  purposes,  but  it  would 
never  do  to  give  so  strict  a  construction  to 
this  language  as  to  confine  the  expenditure 
to  the  payment  of  teachers,  and  nothing  else. 
.  .  .  By  a  parity  of  reasoning  we  have  no 
hesitation  in  holding  that  funds  derived  from 
local  taxation  within  a  school  district  may 
properly  be  expended  by  the  trustees  of  the 
district  in  protecting  or  preserving  the  right 
of  local  taxation  for  educational  purposes, 
by  the  employment  of  an  attorney,  or  in 
other  legitimate  expenses  necessary  for  pre- 
senting their  rights  in  the  adjudication  of 
the  case.  This  ruling  disposes  of  the  alleged 
breach  of  the  bond  in  the  payment  of  the  at- 
torney's fee  and  of  traveling  expenses  of  wit- 
nesses before  the  legislative  committee.  The 
trustees  of  Wesley  Chapel  school  district  con- 
tracted to  pay  the  attorney's  fees  and  the 
expenses  of  the  witnesses.  They  had  the  right 
to  make  the  contract  if  the  expenditure  was 
'  necessary,  and,  according  to  the  evidence  in 
the  record,  the  trial  judge  was  authorized 
to  conclude  that  the  expenditure  was  neces- 
sary." 

In  State  v.  Aven,  70  Ark.  291,  67  S.  W. 
752,  the  court  said:  "The  school  districts 
were  authorized  to  employ  attorneys  or  ratify 
the  employment  of  them  in  their  behalf.  We 
have  failed  to  find  any  statute  making  it  the 
duty  of  any  officer  to  prosecute  an  action 
in  the  circuit  and  chancery  courts,  or  any  in- 
ferior court,  in  their  behalf.  But  the  statutes 
do  authorize  them  to  contract  and  to  sue. 
As  a  necessary  incident  to  this  pow6r,  they 
have  the  right  to  employ  attorneys  to  in- 
stitute and  prosecute  actions  in  their  behalf; 
and  such  attorneys  are^  of  course,  entitled 
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to  a  reasonable  compensation  for  their  serv- 
ices.'* 

In  Kingsbury  T.  Centre  School  Diet.  12 
Mete.  (Mass.)  99,  it  was  held  that  the  school 
district  had  the  power  to  employ  an  attorney 
to  prosecute  several  actions  for  trespass  com- 
mitted on  the  school  property. 

In  Gould  V.  Board  of  Education,  34  Hun 
(N.  Y.)  16,  it  appeared  that  a  county  board 
of  education  employed  the  plaintiff,  an  at- 
torney, to  defend  a  suit  brought  against  it 
by  a  former  teacher  for  alleged  services  ren- 
dered. The  court  said:  "We  entertain  no 
doubt  but  that  the  board  of  education,  as  the 
agent  of  the  corporation,  had  the  power  to 
employ  an  attorney  and  counselor  at  law  to 
conduct  for  them  their  legal  business  and  to 
give  them  advice  from  time  to  time,  as  they 
should  need  it.  It  is  a  proper  and  reason- 
able power  to  confer  upon  the  board  of  man- 
agers; to  make  defenses  to  such  suits  a« 
may  be  commenced  against  the  corporation, 
and  it  is  necessary  to  enable  them  to  protect 
the  property  of  the  corporation  and  not  suffer 
claims  to  go  to  judgment  by  default.  There 
is  nothing  in  the  act  under  which  the  defend- 
ant is  organized,  or  in  any  other  statute,  de- 
priving the  corporation,  through  its  proper 
officers  and  agents,  of  the  right  to  defend  all 
actions  which  may  be  instituted  against  it. 
It  may  become  necessary  for  such  corpora- 
tions to  make  contracts  aside  from  the 
employment  of  teachers,  such  as  insurance 
contracts,  the  loaning  of  moneys  and  taking 
Eecurities  therefor,  and  it  would  be  unreason- 
able to  hold  that  the  board  of  managers  could 
not  commence  or  defend  suits  relating  to  such 
matters." 

For  a  discussion  of  the  right  of  a  munici- 
pality to  employ  counsel  to  assist  its  regular- 
ly retained  counsel,  see  the  note  to  Vicks- 
burg  Wat4^ork8  Co.  y.  Vicksburg,  Ann.  Cas. 
1913D  917. 

X4nUtati<mB  of  Bute. 

The  power  of  a  board  of  education  to  em- 
ploy counsel  exists  only  where  a  public  inter- 
est is  concerned  which  the  board  is  charged 
by  law  with  the  duty  to  protect.  Denman 
▼.  Webster,  139  Cal.  452,  73  Pac.  139;  Burgess 
V.  School  Dist.  100  Mass.  132;  Johnson  y. 
Troy,  19  Hun  (N.  Y.)  204;  Com.  v.  Kerr, 
25  Pa.  Co.  Ct.  645;  Harrington  y.  Sixth 
School  Dist.  30  Vt.  155. 

In  Denman  v.  Webster,  supra,  it  appeared 
that  the  plaintiff,  an  attorney,  was  employed 
by  a  board  of  education  to  defend  a  suit 
instituted  against  the  board  by  a  person  who 
sought  thereby  to  obtain  a  seat  on  the  board. 
The  court  said:  "As  has  been  said  by  this 
court,  school  districts  are  quasi-corporations 
of  the  most  limited  powers  known  to  the  laws. 
The  trustees  have  special  powers,  and  cannot 
exceed  the  limit.    .    •    •    We  are  of  the  opin- 


ion that  neither  boards  of  education  nor 
boards  of  school  trustees  have  the  implied 
power  to  employ  an  attorney  at  the  expense 
of  the  city  or  school  district.  Assuming,  how- 
ever, that  such  implied  power  may  exist 
under  certain  circumstances,  from  the  necessi- 
ties of  the  case,  the  petition  in  this  proceed- 
ing did  not  show'  any  such  cirumstances,  for 
it  entirely  failed  to  show  that  the  preceeding 
wherein  the  attorney  was  employed  was  one 
involving  any  interest  of  the  city,  which  it 
was  the  duty  or  even  the  right  of  the  board 
of  education,  as  a  board,  to  defend.  Merely 
because  someone  chooses  to  make  the  board 
of  education  a  party  defendant  in  an  action 
or  proceeding,  it  does  not  necessarily  follow 
that  some  interest  of  the  city  is  involved, 
or  that  the  board  must  defend.  Whatever 
powers  and  duties  the  board  may  possess,  it 
is  not  one  of  its  functions  to  litigate  as  a 
board  the  question  who  are  entitled  to  seats 
as  members  of  the  board.  Such  a  question  is 
a  question  between  those  asserting  diverse 
claims  in  regard  thereto,  and  the  city  has 
no  such  interest  therein  as  entitled  the  board 
of  education  to  participate  in  the  dispute, 
much  less  to  expend  school  money  in  so  doing. 
So  far  as  the  petition  for  a  writ  herein  shows, 
the  proceeding  in  which  petitioner  was  em- 
ployed was  instituted  solely  for  the  purpose 
of  having  it  determined  whether  or  not  the 
W.  D.  Kingsbury  named  therein  had  the  legal 
right  to  participate  in  the  deliberations  and 
proceedings  of  said  board,  as  a  member  there- 
of. Kingsbury,  or  Webster  for  him,  chose 
that  method  of  obtaining  an  adjudication  as 
to  his  legal  right  to  a  seat  in  the  board.  The 
question  was  who  were  the  members  of  the 
board  of  education,  the  same  question  in 
character  that  would  be  presented  in  any 
contest  between  persons  for  any  particulai 
office.  The  contest  here  was  in  reality  one 
between  certain  individuals  claiming  to  be 
the  only  members  of  the  board  and  another 
individual  claiming  to  be  also  a  member. 
There  is  nothing  in  the  law  that  either  ex- 
pressly or  impliedly  authorizes  the  board  to 
participate  as  a  board  in  the  determination 
of  such  a  question;  and  the  mere  fact  that 
the  board  was  made  a  party  defendant  could 
not  confer  such  authority.  Begardless  of  all 
other  questions  involved,  the  board,  having 
no  function  to  perform  in  the  matter,  could 
not  legally  require  the  services  of  the  city 
attorney,  or  employ  counsel  at  the  expense 
of  the  city.  .  .  .  The  power  of  boards  of 
education  and  boards  of  school  trustees  to 
employ  counsel,  if  any  they  have,  exists  only 
from  necessity.  It  is  a  power  that  is  liable 
to  be  abused  if  given  without  limitations  or 
restrictions.  This  court  ought  not  to  lay 
down  a  rule  which  would  sanction  the  use 
of  the  power  where  by  any  possible  effort 
the  necessity  might  be  avoided.  As  such 
necessity  has  not  arisen,  we  need  not  decide 
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the  question  of  the  existence  of  the  power 
when  it  does  arise." 

In  Burgess  v.  School  Dist.  100  Mass.  132^ 
it  appeared  that  a  prudential  committee  of  a 
school  district  employed  the  plaintiff  for  the 
purpose  of  defending  a  suit  brought  by  a 
teacher  to  obtain  a-  certificate  from  the  school 
committee.  It  was  held  that  while  the  com- 
mittee had  the  power  to  employ  an  attorney 
for  consultations  it  had  no  power  to  employ 
one  to  defend  the  action.  The  court  said: 
"The  terms  of  this  vote  imply  an  authority 
to  consult  counsel  as  to  their  rights;  but  not 
authority  to  prosecute  an  action.  Nor  is 
the  power  to  prosecute  actions  incident  to 
the  official  power  of  the  prudential  committee. 
Tlieir  powers  are  carefully  defined  in  Gen. 
Sts.  c.  39;  and  this  is  not  included.  The 
cases  cited,  of  Clark  v.  Great  Barrington,  11 
Pick.  263,  and  Kingsbury  v.  Centre  School 
Dist.  12  Mete.  99,  do  not  favor  the  construc- 
tion of  the  statute  which  is  insisted  on  by 
the  plaintiff." 

In  Johnson  v.  Troy,  19  Hun  (N.  Y.)  204, 
it  appeared  that  a  board  of  education  became 
indebted  to  a  firm  of  coal  merchants.  It  is- 
sued to  the  firm  a  draft  drawn  upon  the  city 
chamberlain,  who  refused  to  pay  the  same. 
To  compel  the  latter  to  pay  the  amount  of 
the  draft  the  board  of  education '  employed 
<;ounsel  to  bring  suit  against  him.  The  court 
said:  "It  is  apparent,  upon  these  facts,  that 
the  board  of  education  fully  discharged  its 
duty  when  it  gave  its  draft  upon  the  cham- 
berlain in  favor  of  Barton  &  Tupper  for  the 
bill  of  coal.  Thereafter,  the  presentationi 
collection  and  payment  of  that  claim  was  a 
matter  between  the  city  and  Barton  &  Tup- 
per. The  board  of  education  was  under  no 
kind  of  obligation,  nor  was  it  its  duty,  to 
employ  counsel  to  enforce  such  claim.  It 
had  no  such  power.  The  proceedings  to  en- 
force the  payment  of  the  draft  were  in  the 
interest  and  for  the  benefit  of  Barton  &  Tup- 
per, and  not  of  the  board.  The  act  of  the 
beard,  therefore,  in  employing  counsel  to 
collect  Barton  &  Tupper's  debt  was  outside 
of  any  authority  given  the  board  by  law — a 
voluntary  act,  unsupported  by  any  obligation, 
legal  or  moral.  Such  employment  was  thus 
illegal,  and  imposed  no  obligation  upon  the 
city.  .  .  .  We  conclude,  therefore,  that 
the  board  of  education  had  no  authority  to 
employ  counsel  to  enforce  the  claim  of  Barton 
^  Tupper  against  the  city,  and  hence  such 
action  was  illegal,  and  created  no  obligation 
against  either  the  board  or  the  city."  See 
also  Harrington  v.  Sixth  School  Dist.  30  Vt. 
155,  wherein  the  court  said:  "School  dis- 
tricts, though  by  statute  made  corporations 
and  liable  to  be  sued  as  such,  are  yet  of 
the  most  limited  character.  They  are  formed 
for  the  single  purpose  of  maintaining  public 
schools,  and  their  corporate  power  and  scope 


extends  only  to  such  matters  as  are  necessary 
to  enable  them  properly  to  answer  that  end. 
The  statute  provides  for  the  annual  election 
of  certain  officers  of  the  district,  and  defines 
the  duties  of  each,  and  especially  those  of 
the  prudential  committee,  but  among  them 
that  of  prosecuting  or  defending  suits  is  not 
named,  and  we  are  of  opinion  that  it  was  not 
intended  they  should  have  that  power.'' 

In  Byrne  v.  Board  of  Education,  140  Ky. 
531,  131  S.  W.  260,  it  appeared  that  the 
members  of  the  board  of  education  of  the 
city  of  Covington,  Kentucky,  were  dead-locked. 
Owing  to  this  disagreement  it  could  not  pro- 
ceed to  transact  any  business.  Six  of  the 
twelve  members  brought  mandamus  proceed- 
ings compelling  the  others  to  meet  for  the 
transaction  of  school  business.  For  tliis  pur- 
pose they  employed  the  plaintiffs  as  attorneys. 
It  was  held  that  the  employment  of  the  plain- 
tiffs was  not  for  a  purpose  expressly  au- 
thorized by  law.  The  court  said:  "The 
board  of  education  is  a  body  corporate.  It 
is  an  agency  of  government.  Its  capacity  to 
contract  is  circumscribed.  It  can  contract 
only  in  behalf  of  the  common  school  interests 
of  the  city  in  any  event.  It  was  not  compe- 
tent for  it  to  have  contracted  to  pay  the 
counsel  fees  incurred  by  its  individual  mem- 
bers in  a  matter  wholly  among  themselves. 
If  the  case  had  been  a  contest  between  two 
of  the  litigants  as  to  which  was  entitled  to 
the  office  of  member  of  the  board,  it  would 
in  a  sense  have  involved  a  matter  affecting 
the  schools  of  the  city.  So  does  the  action 
in  question.  But  it  affects  the  school  inter- 
ests only  as  an  incident.  The  action  was 
personal  as  to  its  parties.  Any  citizen  and 
patron  of  the  school  might  as  well  have 
maintained  it.  But  the  test  of  the  liability 
of  the  board  of  education  on  the  contract  is 
not  whether  the  public  body  w^  benefited 
by  it.  It  is  never  allowed  that  tne  state,  or 
any  of  its  oonstitutent  arms  of  government, 
though  expressly  permitted  to  make  contracts 
and  be  sued  upon  them,  may  become  liable 
on  implied  assumpsit.  Public  corporate 
bodies  must  not  only  act  in  a  matter  within 
their  jurisdiction,  but  in  the  manner  express- 
ly authorized  by  law,  or  they  cannot  bind  the 
public  as  for  debt.  So  the  board  of  education 
alone  could  contract  a  debt  against  itself 
as  a  public  corporation.  Neither  a  minority 
of  the  board  acting  together,  or  whatsoever 
number  acting  independently  and  personally, 
could  do  so.  Nor,  in  such  instances,  does  the 
question  of  benefit  or  advantage  derived  by 
the  public  affect  the  question  of  the  public's 
liability.  It  must  be  remembered  that  the 
public  in  its  quality  of  sovereign  is  never 
liable  at  all  as  for  debt,  unless  it  expressly 
permits.  And  when  it  permits  such  liability 
it  must  contract  not  only  for  the  matter,  but 
only  in  the  manner  expressly  authorized." 
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Where  a  school  district  is  expressly  au- 
thorized to  employ  counsel  for  certain  pur- 
poses its  authority  will  be  limited  strictly 
to  the  powers  granted.  Templin  v.  Fremont 
Dist  Tp.  36  la.  411;  Scott  v.  Hardin  In- 
dependent Dist.  91  la.  166,  69  N.  W.  15. 

Thus  in  Templin  v.  Freemont  Dist.  supra, 
there  was  involved  a  statute  granting  to 
school  boards  the  power  of  employing  counsel 
in  actions  brought  against  a  board  or  its 
officers.  It  appeared  that  in  a  township  a 
dispute  arose  as  to  the  location  of  a  school. 
A  resident  of  the  township  appealed  from 
the  order  of  the  board  to  the  county  super- 
intendent, and  from  his  decision  to  the  state 
superintendent.  The  president  of  the  school 
board  employed  the  plaintiffs  to  defend  those 
appeals.  It  was  held  that  the  plaintiffs  could 
not  recover  for  their  services  as  the  presi- 
dent's conduct  was  not  authorized  by  the 
statute.  The  court  said:  "Conceding  (but 
not  deciding  it)  that  the  president  has  the 
power  to  employ  counsel  in  all  cases  brought 
by  or  against  the  district  town^ip  or  its 
officers,  involving  its  interests,  we  concur  ful- 
ly with  the  learned  judge  of  the  district  court 
that  the  proceeding  in  which  the  services 
Bued  for  were  rendered,  was  not  a  suit  by  or 
against  the  district  township  or  any  of  its 
officers.  It  was  simply  an  appeal  from  a  de- 
cision made  by  the  board  of  directors,  and 
was,  in  no  legal  sense,  a  suit  by  or  against 
the  board  or  its  officers.  Although  the  state 
superintendent  may  have  prescribed  forms 
lor  appeals  in  such  cases,  whereby  the  dis- 
trict township  is  to  be  named  as  a  party, 
yet  this  does  not  make  the  district  township 
a  party  to  a  suit.  It  is  simply  a  form  of 
the  proceeding,  and  does  not  operate  to  make 
the  district  township  an  adversary  party. 
Further  than  this,  such  an  appeal  is  not  a 
suit  within  the  meaning  of  the  statute  above 
quoted." 

To  the  same  effect  see  Scott  v.  Hardin  In- 
dependent Dist.  91  la.  156,  69  K  W.  16, 
wherein  it  appeared  that  a  suit  was  brought 
by  a  taxpayer  against  the  school  board  offi- 
cers to  enjoin  them  from  fraudulently  paying 
out  school  funds.  The  officers  employed  an 
attorney  to  defend  the  suit.  It  was  held 
that  under  the  circumstances  they  had  no 
authority  to  do  so.  The  court  said:  "The 
real  question  in  the  case  is  as  to  the  validity 
of  orders  issued  for  attorney's  fees  and  ste- 
nographer's fees  under  the  circumstances  dis- 
closed by  this  record.  By  Code,  section  1723, 
the  directors  are  authorized  to  make  all  con- 
tracts, purchases,  payments,  and  sales  neces- 
sary to  carry  out  any  vote  of  the  district. 
By  section  2836  of  McClain's  Code  they  may 
use  contingent  funds  to  insure  the  property 
of  the  district.  Bv  section  1727  the  board 
must  provide  at  least  twenty-four  weeks' 
school.    By  section  1729  they  are  authorized 


to  use  unappropriated  contingent  fund  to 
purchase  records,  dictionaries,  maps,  charts, 
and  apparatus.  By  section  1740  the  president 
of  the  board  is  authorized  to  'appear  in  behalf 
of  his  district  in  all  suits  brought  by  or 
against  the  same,  .  .  .  and  in  all  cases 
wherein  suits  may  be  instituted  by  or  against 
any  of  the  school  officers  to  enforce  any  of 
the  provisions  herein  contained,  counsel  may 
be  employed  by  the  board  of  directors.'  By 
section  1748  it  is  provided  that  the  money 
collected  by  district  tax  for  the  erection  of 
schoolhouses,  and  for  the  payment  of  debts 
contracted  for  the  same,  shall  be  called  the 
'school  house  fund;'  and  that  designed  for 
rent,  fuel,  repairs,  and  all  other  contingent 
expenses  necessary  for  keeping  the  school  in 
operation,  the  'contingent  fund.'  If  the  board 
of  directors  had  power  to  issue  the  orders 
in  suit,  it  must  be  found  in  the  sections  cited. 
Now,  it  is  conceded  that  the  fifty  dollar  order 
was  issued  for  attorney's  services  in  the  case 
of  Carthan  v.  Lang,  69  la.  384,  28  N.  W. 
660,  and  the  other  order  was  issued  for  serv- 
ices of  a  stenographer  in  the  same  case.  It 
becomes  important,  then,  to  determine  who 
were  parties  to  that  suit,  and  its  object.  It 
was  not  a  suit  against  the  district,  and  the 
question  is,  was  it  a  suit  'instituted  by  or 
against  any  of  the  school  officers,'  within  the 
meaning  of  section  1740  of  the  Code?  The 
case  in  which  these  orders  were  issued  were 
brought  by  a  taxpayer  against  the  directors 
of  the  district.  That  suit  was  to  enjoin  them 
from  accepting  and  paying  for  a  schoolhouse 
because  it  was  not  being  constructed  in  ac- 
cordance with  the  contract;  and  because  the 
real  contractors  were  the  directors  themselves. 
In  its  decree  in  that  case  the  court  found 
that  the  directors  had  unlawfully  confederat- 
ed together  with  Adams,  the  contractor,  to 
cheat  and  defraud  the  district  by  construct- 
ing  a  house  out  of  inferior  material  and  in 
an  unworkmanlike  manner,  and  also  found 
that  'defendants  are  guilty  of  the  corrupt  and 
unlawful  agreement  and  acts  as  charged  in 
the  petition.'  .  .  .  Now,  bearing  in  mind 
the  fact  that  this  suit  was  brought  against 
the  directors  to  restrain  them  from  doing 
an  illegal  act — from  consummating  a  fraud 
upon  the  district — and  that  these  directors, 
if  not  active  parties  to  the  fraud,  were  guilty 
of  the  grossest  neglect  and  carelessness  in  the 
performance  of  their  duties,  does  the  law 
contemplate  that  they  shall  have  power  to 
bind  the  district  by  issuing  orders,  to  pay  at- 
torneys and  stenographers  for  services,  not 
in  defending  a  suit  for  the  benefit  of  the  dis- 
trict, but  in  defending  acts  of  their  oWn, 
which,  when  done,  they  knew  were  improper 
if  not  fraudulent,  and  about  the  impropriety 
of  which  there  could  be  no  question?  We 
think  not.  To  hold  such  orders  legal  is  to 
offer  a  premium  to  incompetent  or  dishonest 
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fichool  directors  to  squander  the  funds  under 
their  control^  and  then,  when  called  to  an 
account,  to  further  intrench  themselves  by 
hiring  and  paying  attorneys  out  of  the  dis- 
trict funds,  to  aid  in  defending  them.  The 
law  contemplates  no  such  thing.  It  was  de- 
signed that  school  directors,  in  the  proper 
performance  of  their  duties,  should  be  pro- 
vided with  counsel  in  case  of  suits  brought 
by  or  against  them,  but  it  was  not  designed 
that  such  officers  should  have  the  benefit  of 
this  statutory  provision  when  a  suit  was 
brought  against  them  by  reason  of  their  own 
corrupt  or  illegal  acts,  which,  when  done, 
were  by  them  known  to  be  such.  By  this 
construction  of  the  law,  directors  who  are 
honest  in  the  performance  of  their  duties, 
even  though  mistaken  as  to  their  powers,  and 
80  acting  illegally,  have  power  to  employ 
counsel,  at  the  expense  of  the  district,  in  a 
case  instituted  against  them  as  such  officers, 
while  directors  who  knowingly  act  illegally 
or  corruptly,  or  knowingly  disregard  their 
duty,  whereby  an  injury  results  to  the  dis- 
trict, are  deprived  of  the  benefit  of  this  statu- 
tory provision." 

In  Jackson  v.  Board  of  Education,  112 
Minn.  167,  127  N.  W.  569,  it  was  held  that 
a  municipal  school  board  had  no  authority  to 
employ  an  attorney  where  a  statute  provided 
that  the  city  attorney  should  have  charge  of 
all  legal  matters  connected  with  the  city  gov- 
ernment. And  see  Denman  v.  Webster,  139 
Cal.  452,  73  Pac.  139.  Compare  the  reported 
case.  In  Jackson  v.  Board  of  Education,  su- 
pra, the  court  said :  "It  is  urged  that,  even  if 
the  contract  between  the  board  of  education 
and  the  plaintiff  was  illegal,  the  board  having 
received  the  value  of  plaintiff's  services  will 
not  now  be  heard  to  allege  its  own  lack  of 
authority  in  defense.  If  the  board  of  educa- 
tion was  a  private  corporation,  we  would 
have  no  difficulty  in  so  holding,  for  the  high 
professional  attainments  and  standing  of 
plaintiffs,  as  each  member  of  this  court  can 
vouch,  make  it  plain  that  his  services  were 
of  value  even  if  the  stipulation  of  facts  did 
not  concede  such  value.  The  rule  in  the  case 
of  private  corporations  as  to  liability  upon 
ultra  vires  contracts  which  have  been  execut- 
ed by  one  party  is  thoroughly  well  settled, 
not  only  in  this  state,  but  practically  every- 
where, and  is  well  stated  in  the  syllabus  to 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20 
Am.  Rep.  504:  'The  plea  of  ultra  vires  as 
a  general  rule  will  not  prevail,  whether  in- 
terposed for  or  against  a  corporation,  when 
it  will  not  advance  justice,  but  on  the  con- 
tr|iry  will  accomplish  a  legal  wrong.'  But 
this  rule  does  not  extend  to  contracts  with 
public  corporations,  as  sound  public  policy 
requires  that  public  officers  should  be  limited 
to  the  powers  actually  conferred  upon  them, 
and,  if  the  rule  which  applies  to  the  ultra 


vires  contracts  of  private  corporations  was 
extended  to  those  which  are  public  and  gov- 
ernmental, the  result  would  be  to  nullify  a 
multitude  of  legislative  restrictions  which 
experience  has  shown  to  be  absolutely  neces- 
sary. Thus,  municipal  offices  might  be  mul- 
tiplied indefinitely,  laws  requiring  contracts 
to  be  in  writing,  and  many  other  restrictions 
entirely  avoided." 


ANBERSOK 

v. 

INTERNATIONAL  SCHOOL  DISTRICT 

NO.  5  ET  AL. 

North  Dakota  Supreme  Court — ^November  24, 

1916. 

a2  N.  Dak.  4:13;  166  N.  W.  54. 


Mipiioipal  Corporatioiu  —  Debt  Ltmlt 
—  Ezeoutory  Oontraot  as  Greatins 
Debt. 

The  purpose  of  section  183  of  our  state 
constitution  in  limiting  the  debt  of  certain 
municipalities,  including  school  districts,  to 
five  per  cent  upon  the  assessed  valuation  of 
the  taxable  property  therein,  is  to  prevent 
such  municipalities  from  improvidently  con- 
tracting debts  for  other  than  ordinary  current 
expenses  of  administration,  and  to  restrict 
their  borrowing  capacity,  and  the  word 
"debt,"  as  therein  employed,  should  receive 
a  broad  meaning  so  as  to  cover  liabilities  cre- 
ated under  executory  contracts  for  public 
improvements,  although  nothing  is  due  there- 
under until  the  same  are  executed  in  part  or 
in  whole. 

[See  note  at  end  of  this  case.] 

Amount  of  Debt  ^  Coaiptttation  ^  As- 
gresation  of  Deferred  Payments. 

Defendant  school  district,  whose  debt  lim- 
it was  about  $16,000,  entered  into  a  contract 
on  May  27,  1913,  with  defendant  Bartelson 
for  the  erection  of  a  schoolhouse  at  the  agreed 
price  of  $24,000.  Eighty-five  per  cent  of  the 
labor  and  materials  furnished  was  payable 
monthly  upon  estimates  of  the  architect,  and 
the  balance  within  a  short  time  after  the 
completion  of  the  building,  which  was  to  be 
completed  on  or  before  October  15,  1013.  It 
also  in  July  and  August,  1913,  entered  into 
two  other  contracts,  one  for  heating  and  ven- 
tilating the  building,  and  the  other  for  light- 
ing the  same,  which  contracts  called  for  the 
payment  of  $3,679  and  $599.95,  respectively, 
at  the  completion  thereof. 

Held,  that  these  contracts  created  a  present 
debt  against  the  district  at  the  date  they  were 
entered  into,  which  debt,  after  deducting 
available  funds  in  the  treasury  applicable  to 
the  payment  thereof,  greatly  exceeded  the  con- 
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ftitutional  debt  limit;  and  to  the  extent  of 
such  excess  the  contracts  are  void,  and  fur- 
ther payments  thereon  are  enjoined. 
[Sm  note  at  end  of  this  case.] 

Xnaieipal    Resovroes    —    Anticipating 
Rerennes. 

In  ascertaining  whether  the  constitutional 
iimit  has  been  exceeded,  funds  in  the  treas- 
ury available  for  meeting  the  district's  lia- 
bilities may  be  considered,  also  taxes  levied 
and  uncollected,  but  the  district  officers  have 
no  right  to  anticipate  revenues  to  be  derived 
from  tax  levies  to  be  made  in  future  years. 

Debt  Idmit  Statvie  Constxned. 

Section  2218,  Compiled  Laws  1913,  con- 
strued, and  held  not  to  authorize  the  making 
of  the  contracts  in  question.  The  evident 
purpose  of  that  statute  was  to  limit  the  pub- 
lic officers  from  incurring  liabilities  (within 
the  constitutional  debt  limit)  to  sudi  sum 
as  may  be  liquidated  during  the  current  or 
subsequent  years  out  of  the  revenuee  which 
may  be  raised  within  the  maximum  tax  rate 
permitted  by  law.  It  does  not  purport  to, 
nor  could  it  legally,  authorize  the  incurring 
of  liabilities  exceedmg  the  constitutional  debt 
limit. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Burke  county: 
Leighton,  Judge. 

Action  for  injunction.  Charles  H.  Ander- 
son, relator,  and  International  School  District 
No.  5,  Portal  Township,  Burke  county,  et  al., 
defendants.  Judgment  for  defendants.  Re- 
lator appeals.  The  facts  are  stated  in  the 
opinion.    Reveb8D>. 

Charles  D.  Kelso  and  Francis  J.  Mwrphy 
for  appellant. 

Pa2da,  Aaker,  do  Greene,  Chas.  H.  Marshall 
and  M.  R.  Keith  for  respondents. 

[415]  ITiSK,  Oh.  J. — The  relator,  a  citisen 
and  taxpayer  in  the  defendant  school  district, 
seeks  to  enjoin  certain  of  the  defendants  who 
are  oiBoers  of  such  school  district  from  issu- 
ing and  delivering,  and  certain  other  defend- 
ants who  are  contractors  and  who  erected 
and  furnished  a  school  building  in  such  dis- 
trict pursuant  to  contract  with  the  school 
[416]  board,  from  receiving  any  warrant  or 
warrants  in  payment  thereof,  and  for  other 
equitable  relief. 

At  the  conclusion  of  the  trial  in  the  district 
court,  findings  of  fact  and  cimclusions  of  law 
were  made  adverse  to  the  relator's  contention, 
and  judgment  entered  pursuant  thereto,  dis- 
mlesing  the  action.  Plaintiff  has  appealed 
and  demands  a  trial  de  novo  in  the  supreme 
court. 

The  facts  as  briefly  stated  in  appellant's 

brief,  and   which  we   deem   correct,   are  as 

follows:     "The  defendant,  school  district,  is 

International  School  District  No.  5,  and  com- 

^prises  territorially  the  whole  of  Portal  town- 


ship, Burke  county.  North  Dakota.  That 
within  this  territory  are  four  country  school- 
houses  and  a  graded  school  in  the  village  of 
Portal,  all  under  one  school  board  and  the 
common  school  district. 

"In  the  spring  of  1913  a  vote  was  held  to 
bond  the  district  to  build  a  new  schoolhouse, 
which  carried.  Also  a  vote  to  bond  the  dis- 
trict in  the  sum  of  $13,000,  which  carried,  and 
the  bonds  were  issued,  sold,  and  the  funds 
paid  into  the  district  treasury. 

"May  27,  1913,  a  contract  was  entered  into 
with  one  Carl  Bartelson  in  the  sum  of  $24,000 
to  erect  a  schoolhouse  in  the  village  of  Portal. 
"July  22,  1913,  another  contract  for  heat- 
ing and  ventilating,  in  the  sum  of  $3,679, 
and  on  August  12,  1913,  a  third  contract 
for  wiring  was  entered  into,  in  the  sum  of 
$599.95. 

"The  matter  was  rushed  to  a  completion, 
and  the  schoolhouse  erected  and  moved  into, 
the  forepart  of  January,  1914,  and  at  the  time 
suit  n^as  instituted  had  been  used  since  its 
completion. 

"March  20,  1914,  papers  were  served  upon 
the. defendants,  starting  an  action  by  the  ap- 
pellant and  plaintiff  to  enjoin  further  issu- 
ance of  warrants  in  payment  of  outstanding 
warrants  upon  these  contracts,  on  the  theory 
that  the  school  district  was  in  debt  beyond 
the  5  per  cent  limit.  The  plaintiff  started 
action  as  a  resident  and  taxpayer  on  behalf 
of  all  taxpayers  in  the  district.  A  temporary 
injunctional  order  was  issued  at  the  start  of 
the  action,  and  the  case  was  tried  November 
9,  1914,  resulting  in  an  order  dissolving 
the  temporary  injunction,  and  judgment  for 
the  defendants  dismissing  the  action.'' 

We  deem  it  advisable  to  here  set  out  the 
findings  of  fact  of  the  trial  court,  which  con- 
stitute a  more  detailed  statement  of  the  facts. 
With  the  exception  of  the  first  three,  which 
relate  to  formal  matters,  respecting  the 
parties,  their  ofiicial  positions,  etc.,  aucb  find- 
ings are  as  follows: 

[417]  "4.  That  heretofore  and  prior  to  the 
24th  day  of  May,  A.  D.  1914,  pursuant  to  the 
authority  given  by  the  electors  of  said  school 
district,  at  an  election  held  for  that  purpose, 
the  bonds  of  said  school  district  in  the  amount 
of  $13,000  were  issued  for  the  purpose  of 
raising  moneys  with  which  to  aid  in  the 
building  of  a  high-school  building  at  Portal, 
in  said  school  district;  and  that  on  the  24th 
day  of  May,  1912,  there  was  paid  into  the 
treasury  of  said  school  district  as  the  pro- 
ceeds of  the  sale  of  such  bonds  the  sum  of 
$13,000. 

"5.  That  on  the  27th  day  of  May,  1913, 
the  said  school  board  of  said  district  entered 
into  a  contract  with  the  defendant  Carl  Bar- 
telson, to  furnish  the  materials  and  labor 
for  the  erection  of  a  high-school  building  in 
said  district,  and  by  the  terms  of  said  con- 
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tract,  agreed  to  pay  to  the  defendant  Bartel-  expenses;  that  the  amount  of  cash  on  hand  &t 

son,  on  the  completion  of  such  building,  the  the  time  of  the  execution  of  said  contract,  to- 

sum  of  $24,000,   and  by  the  terms  of  said  gether    with    the    funds    received    from    all 

contract  the  said  building  was  to  be  complet-  sources  during  the  school  year  of  1913  and 

ed  on  or  before  the  Ist  day  of  January,  1914;  1914,  and  the  amount  of  uncollected  taxes 

that  pursuant  to  such  contract  the  defendant  outstanding  on  the  date  of  such  contract,  and 

Bartelson  did  furnish  the  material  and  labor  the  tax  levy  for  the  school  year  of  1913  and 

for,  and  did  construct  for  said   school  dis-  1914,  was  as  follows: 
trict,  at  the  city  of  Portal,  therein,  the  said 

high-school  building,  and  delivered  the  same  Cash  in  the  treasury  from  the  sale 

to  the  said  district  on  or  about  the  Ist  of  of  bonds   $13^000.00 

January,  1914.  Cash  in  the  general  fund  of  the 

"6.  That  between   the   11th   day   of   July,  district    8,618.55 

1913,  and  the  23d  day  of  December,  1913,  the  Cash  in  the  hands  of  the  county 

defendant  school   district,   through    its   said  '  treasurer  due  to  said  district  on 

officers,  paid  to  said  defendant  Bartelson  on  the  1st  day  of  June,  1913 3,840.42 

the  contract  price   for   said   school   district.  Cash  received  as  interest  paid  by 

in  the  warrants  of  said  district,  the  sum  of  the  district  depositary 198.67 

$21,352.92,   and   that  there   remains  on  the  Cash  received  from  the  state  tui- 

principal  contract  price  for  said  schoolhouse,  tion  fund   1,365.10 

and  is  due  and  owing  to  said  Bartelson,  there-  Cash  received  from  the  county  tui- 

on,  the  sum  of  $2,647.08.  tion  fund 912.17 

"7.  That  the  assessed  valuation  of  the  tax-  Cash  received  from  the  tuition  paid 

able  property  in  the  defendant  school  district  by  pupils  from  outside  the  dis- 

for  the  year  1912  was  $291,000,  and  the  as-  trict 209.25 

sessed  valuation  of  the  taxable  property  in  Cash  received  from  the  school  poll 

said  district  for  the  year  1913  was  $337,980,  tax    199.37 

and  that  the  assessed  valuatioir  of  the  tax-  Cash  received  from  the  stete  of 

able  property  in  said  district  for  the  vear  North    Dakota    for    high-school 

1914  was  $289,644.  *  aid    270.00 

"8.  That  at  the  time  of  the  signing  and  Tax  levy  of  30  mills  on  $337,980, 

execution  of  said  contract  by  the  officers  of  being  the  assessed  valuation  of 

said    school    district    with    said    defendant  the  taxable  property  within  said 

Bartelson,  to  wit,  on  the  27th  day  of  May,  district  for  1913 10,139.40 

1913,  the  said  school  board,  for  the  purpose  Amount  of  uncollected  taxes  due 

of  ascertaining  whether  or  not  the  expense  of  Baid  district  on  May  27,  1913  . .       1,750.65 

building  said  schoolhouse  could  be  paid  out  

of  the  funds  then  in  the  treasury,  and  out  of  $35,503.58 
the  proceeds  of  the  tax  levy  for  the  ensuing 

school  year,  and  other  funds  to  be  received  t^"**]  *'^-  That  at  the  time  of  the  making 

from  the  state,  county,  and  other  sources  dur-  ^^    said    contract   with   the   said    defendant 

ing  the  [418]  ensuing  year,  ascertained  the  Bartelson,  there  were  no  outstanding  warrants 

amount  of  available  cash  in  the  treasury  of  ^^  8*^d  district  unpaid,  except  one  warrant 

said  district  or  due  to  it  at  that  time,  and  ^*^'  *^«  *^"»  <>*  $1,165;  that  the  actual  amount 

made  an  estimate  of  the  other  school  funds  to  o^  the  expense  of  maintaing  and  operating? 

be  received,  and  a  computation  of  the  amount  the  schools  in   said   district  for  the  school 

of  the  tax  levy  at  the  maximum  rate  of  30  y®*^*  ending  June  30th,  1914,  including  the 

mills  for  the  ensuing  year,  together  with  the  salaries  of   all  teachers,  and  incidental  ex- 

uncollected  taxes  theretofore  levied  upon  the  penses,  was  the  sum  of  $9,324.68. 

property  in  said  school  district,  and  there-  "^6.  That  at  the  time  of  the  making  of 

from  such  board   decided  that  the  cost  of  8a»d  contract  with  said  defendant  Bartelson, 

the  construction  of  such  schoolhouse  under  there  were  outstanding  bonds  of  said  school 

said  contract  with  the  defendant  Bartelson  district  to  the  amount  of  $15,000,  and  that 

should  be  fully  paid  out  of  the  available  cash  there  was  at  the  sam»  time  in  the  treasury 
then  on  hand,  and  the  estimated  income  of*     of    said    school   district,    in   cash,    Uie    full 

said  district  for  the  ensuing  school  year,  such  proceeds  of  the  bond  issue  of  $13,000,  and  that 

estimates  showing  that  the  total  amount  of  on  the  Ist  day  of  July,  the  beginning  of  the 

funds   available   and   the   income    from   the  school  year  of  1913  and  1914,  there  was  cash 

various  sources  during  the  ensuing  year  would  ^n  the  treasury  of  said  district,  including  the 

aggregate  upwards  of  $35,000,  and  that  the  proceeds  of  such  bonds,  the  sum  of  more  than 

expense  of  maintenance  of  the  schools  of  said  $17,000. 

district  for  the  ensuing  school  year  of  1913  "11.  That   the   new   school   building   eon- 

and  1914  would  be  approximately  $9,000,  in-  structed  under  the  contract  with  the  defend- 

cluding  the  salaries  of  teachers  and  all  other  ant  Bartelson  was  intended  to,  and  did,  taka 
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the  place  of  another  school  building  belonging 
to  said  district  and  situated  in  the  city  of 
Portal,  which  had  theretofore  been  used  by 
said  district  as  its  high-school  building,  and 
that  the  said  school  building,  together  with 
the  half  block  of  land  in  said  city  of  Portal 
on  which  it  was  situated,  was,  at  the  time 
of  the  making  of  the  said  contract  with  said 
Bartelson,  of  the  value  of  $4,500  to  $5,000, 
and  it  was  estimated  and  considered  by  said 
defendant  board  that,  upon  the  completion 
of  the  new  school  building,  the  old  school 
building,  together  with  the  lots  upon  which 
it  stood,  should  be  sold,  and  would  be  sold, 
for  the  sum  of  at  least  $4,000,  and  that  there- 
after, in  the  month  of  May,  1014,  at  a  duly 
called  election  within  said  school  district  for 
the  purpose  of  deciding  whether  such  old 
school  building  should  be  sold,  it  was  deter- 
mined by  the  vote  of  said  district  that  such 
building  and  property  should  be  sold,  and  the 
hoard  of  directors  were  authorized  to  sell 
same,  and  the  proceeds  to  be  turned  into  the 
general  fund  of  the  district;  that  at  such 
election  there  were  but  two  votes  cast  op- 
posed to  said  sale. 

"12.  That  the  first  payment  by  the  defend- 
ant school  district  to  the  defendant  Bartelson 
on  said  contract  was  not  made  until  the  11th 
day  of  July,  1913. 

"13.  That  the  aggregate  sum  of  the  cash 
in  the  treasury  of  said  [420]  school  district 
at  the  date  of  the  execution  of  said  contract 
with  said  defendant  Bartelson,  and  the  cash 
received  from  the  various  sources  into  the 
treasury  of  said  school  district  during  the 
school  year  of  1913  and  1914,  together  with 
the  amount  of  the  tax  levy  for  said  year, 
and  the  amount  of  the  uncollected  taxes  out- 
standing at  the  date  of  the  making  of  such 
<»ntract,  exclusive  of  the  value  of  the  school 
huilding  so  to  be  sold,  amounted  to  the  sum 
of  $1,023.90,  more  than  the  amount  of  said 
Bartelson's  contract,  namely  $24,000,  and  the 
entire  expense  of  the  maintenance  of  said 
schools  and  the  incidental  expenses  of  said 
district,  the  aggregate  amount  of  such  moneys 
and  revenues  being  the  sum  of  $35,503.58, 
and  the  amount  of  the  outstanding  warrants, 
the  Bartelson  contract,  and  the  expenses  of 
the  school  year  being  the  sum  of  $34,479.68; 
and  that  at  the  beginning  of  the  school  year 
of  1914  and  1915,  namely  on  July  1st,  1914, 
there  was  available  funds  and  revenues  to 
the  credit  of  said  school  district,  after  the 
discharge  of  all  of  said  contract  and  other 
liability  sustained  during  the  school  year  of 
1913  and  1914  the  said  sum  of  $1,023.90. 

"14.  That  on  the  22d  day  of  July,  1913, 
the  defendant  school  board,  in  order  to  com- 
plete the  equipment  of  said  schoolhouse  so 
being  constructed  by  the  defendant  Bartelson, 
entered  into  a  contract  with  the  defendants 
Davidson  A,  Olson  to  provide  a  heating  and 


ventilating  system  for  said  schoolhouse,  and 
for  which  heating  and  ventilating  system,  by 
the  terms  of  said  contract,  the  said  school 
district  agreed  to  pay  the  said  Davidson  & 
Olson,  the  sum  of  $3,769  within  twenty  days 
after  the  final  completion  of  their  contract; 
that  said  Davidson  &  Olson  furnished  and 
placed  in  said  building  the  said  heating  and 
ventilating  system,  and  completed  their  work 
thereon  on  or  about  the  Ist  day  of  January, 
1914. 

"15.  That  on  or  about  the  12th  day  of 
August,  1913,  the  said  school  district,  through 
its  said  school  board,  for  the  purpose  of 
further  equipping  said  schoolhouse  with  prop- 
er facilities  for  lighting  the  same,  entered  in- 
to a  contract  with  the  defendants  Everett  & 
Leary,  whereby  said  school  district  agreed  to 
pay  to  said  Everett  &  Leary  for  the  wiring 
of  said  schoolhouse  for  the  purposes  of  light- 
ing the  same,  the  sum  of  $599.95,  the  same 
to  be  paid  upon  the  full  completion  of  their 
said  contract;  that  the  said  defendants  Ev- 
erett &  Leary  fully  performed  their  contract 
by  completing  the  work  on  or  before  the  1st 
day  of  January,  1914. 

[421  ]  <'16.  That  prior  to  entering  into  said 
contracts  with  the  defendants  Davidson  & 
Olson  and  Everett  &  Leary,  the  said  board 
made  an  estimate  and  computation  of  the 
sources  of  revenue  for  the  then  current  year 
and  the  next  succeeding  school  year  of  said 
district,  for  the  purpose  of  ascertaining 
whether  or  not  they  would  be  able  to  provide 
funds  for  the  payment  of  said  last-mentioned 
contractors  out  of  the  revenues  of  the  current 
year  and  the  maximum  tax  levy  of  the  next 
succeeding  school  year;  and  said  school  board 
thereupon  estimated  that  the  state  and  county 
school  funds  and  other  sources  of  revenue, 
together  with  the  taxes  for  the  year  1914, 
plus  the  surplus  that  should  remain  over  the 
expenditures  and  liabilities  for  the  year  1913 
and  1914,  and  including  the  amount  which 
it  was  estimated  would  be  realized  from  the 
sale  of  the  old  schoolhouse  during  the  then 
current  year  or  the  subsequent  school  year, 
and  from  such  estimate  determined  that  there 
would  be  available  for  the  payment  of  the  sal- 
aries of  teachers  and  general  expenses  of  the 
school  district,  and  of  the  Davidson  &  Olson 
and  the  Everett  &  Leary  contracts,  during 
the  current  school  year  and  the  succeeding 
school  year  of  1914  and  1915,  more  than 
$15,000,  and  that  the  schools  and  the  defray- 
ing of  incidental  expenses  for  the  school  year 
of  1914  and  1915  would  be  the  sum  of  $8,924, 
adding  to  which  the  amount  of  the  last-men- 
tioned contracts,  the  total  necessary  expendi- 
tures for  the  next  succeeding  sdiool  year 
would  be  the  sum  of  $13,292.95. 

"17.  That  the  tax  levy  within  the  legal 
limit  for  the  year  1914  for  said  district 
amounts  to  the  sum  of  $8,689.32;  the  esti- 
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mated  return  from  state  and  county  tuition 
funds,  school  poll  and  high-school  sources 
of  revenue,  would  be  the  sum  of  $3,000,  and 
tRat  there  would  be  available  from  the  sale 
of  the  old  schoolhouse  the  sum  of  $4,000; 
that  taking  into  consideration  the  amount  of 
such  tax  levy,  the  estimated  returns  from 
the  various  funds  and  the  return  from  the 
sale  of  the  old  schoolhouse,  and  the  excess 
over  the  expenditures  of  the  school  year  end- 
ing June  30,  1914,  there  would  be  and  will 
be  available  for  payment  of  said  contracts 
and  operating  expenses  of  the  current  year 
the  sum  of  $16,713.32  leaving  a  surplus,  after 
the  discharge  of  the  obligations  of  all  three 
of  the  contracts  herein  referred  to,  and  the 
payment  of  all  the  expenses  of  the  mainte- 
nance of  said  school  district  during  the  two 
years   of  $3,420.20. 

"18.  That  during  the  school  year  of  1913 
and  1914  and  the  current  [422]  school  year, 
no  warrants  have  been  drawn  upon  the  treas- 
ury of  said  defendant  school  district  in  excess 
of  the  revenues  and  funds  available  for  the 
ultimate  payment  thereof,  without  taking 
into  consideration  the  anticipated  proceeds 
of  the  sale  of  the  old  school  building. 

"19.  That  there  has  been  paid  by  said 
school  district,  in  warrants,  the  sum  of 
$2,512  on  the  contract  of  the  said  Davidson 
&  Olson,  and  that  there  remains  unpaid  by 
warrants  or  otherwise  on  said  contract  the 
sum  of  $1,257,  and  the  amount  of  said  con- 
tract with  the  defendants  Everett  &  Leary  has 
been  fully  paid  by  the  warrants  of  said  dis- 
trict." 

Appellant  contends  that  the  evidence  is  in- 
sufficient to  support  findings  Nos.  8,  11  and 
14  to  19,  both  inclusive;  he  also  contends 
that  the  evidence  is  wholly  insufficient  to 
justify  the  court  in  finding  that  the  defmd- 
ant  school  district  could  legally  enter  into  the 
contracts  described  in  the  pleadings,  and  that 
the  same  conclusively  establishes  that  on  May 
27,  1913,  the  defendant  school  district  in  en- 
tering into  the  contract  with  the  defendant 
Bartelson  for  the  construction  of  such  school 
building  exceeded  the  constitutional  debt 
limit  of  5  per  cent  of  all  taxable  property 
within  such  district. 

In  view  of  appellant's  concession  at  the 
argument,  to  the  effect  that  the  whole  ques- 
tion for  consideration  is  whether  the  con- 
tracts for  the  erection  and  equipment  of  the 
new  school  building  created  an  indebtedness  in 
excess  of  the  constitutional  limit  of  5  per 
cent  on  the  assessed  valuation  of  the  district 
as  fixed  by  §  183  of  the  Constitution,  we  deem 
it  useless  to  here  narrate  the  testimony  in 
support  of  the  various  findings  challenged  in 
appellant's  brief.  Suffice  it  to  say  that  after 
duly  considering  such  testimony  we  deem 
such  findings  sustained  by  the  proof.  Indeed, 
there  seems  to  be  no  serious  dispute  in  the 


evidentiary  facts,  upon  any  material  point, 
but  the  controversy  appears  in  the  main  io 
involve  legal  questions  and  conclusions  mere- 
ly.    As  stated  in  appellant^s  printed  brief: 
"The  issue  is  whether  the  respondent  school 
district  has  an   indebtedness  beyond   the   5 
per  cent  limit."    In  support  of  the  affirmative 
of  this  issue,  counsel  for  appellant  call  atten- 
tion to  the  conceded  fact  that  the  assessed 
valuation  for  the  years  1913  and  1912  were 
$337,980  and  $291,519,  respectively,  and  that 
consequently  the  limit  of  indebtedness  under 
the  1912  assessment  would  be  $14,575.95,  and 
under   the    1913    assessment   $16,899.     They 
then  call  attention  to  the  fact  that  on  May 
27th,  1913,  the  date  of  the  Bartelson  contract, 
the  district  [423]   was  already  indebted  for 
bonds  outr;tanding  in  the  sum  of  $15,000,  and 
they  assert  that  the  Bartelson  contract  created 
a  present  additional  indebtedness  of  $24,000, 
the  Davidson  &.  Olson  contract  $3,769  and  the 
Everett  &,  I^eary  contract  $599.95,  making  a 
total   additional   indebtedness  of   $28,728.95. 
Of  course,  if  counsel  are  correct  in  their  as- 
sumption that  these  contracts  created  such  a 
present  indebtedness,  it  is  clear  that  the  con- 
stitutional limit  has  been  greatly  exceeded. 
In   support  of  their   assumption   they   cite: 
Crogster  v.  Bavfield  County,  99  Wis.  1,  74 
N.  W.  635,  77  N.  W.  167 ;  Kiichli  v.  Minne- 
sota Brush  Electric  Co.  68  Minn.  418,  49  Am. 
St.  Rej).  523,  59  N.  W.  1088 ;  Levy  v.  McClel- 
lan,   196  N.  Y.  178,  89  N.  E.  569.     To  the 
above   may    be   added   numerous   authorities 
collected  in  the  note  to  the  case  of  Superior 
Mfg.  Co.  V.  School  Dist.  No.  63  as  reported  in 
37  L.R.A.(N.S.)  1054  [28  Okla.  293,  114  Pac. 
328].     These   cases  fully   support   appellant 
In  his  contention  that  the  entering  into  these 
contracts  operated  in  law  to  create  a  present 
indebtedness  or  obligation  against  the  school 
district,    and    counsel    for    respondents    vei*y 
frankly   concede   that   there   are   authorities 
holding  that  the  making  of   such   contracts 
creates   a   present   indebtedness   to   the   full 
amount  of  the  contract,  but  they  assert  that 
they  have  found  no  decision  of  this  court  so 
holding,  and  that  a  considerable  number  of 
courts    of   high    authority   take   a    contrary 
view,  citing:    Territory  v.  Oklahoma,  2  Okla. 
158,   37   Pac.   1094;    McBean   v.   Fresno,   112 
Cal.  159,  31  L.R.A.  794,  53  Am.  St.  Rep.  191, 
44  Pac.  358;   Smilie  v.  Fresno  County,  112 
Cal.  311,  44  Pac.  656;  Weston  v.  Svracuse,  17 
N.  Y.  110;  State  v.  McCauley,  16  Cal.  429; 
People  V.    Arguello,   37   Cal.   624;    East   St, 
Louis  V.  East  St.  Louis  Gas  Light,  etc.  Co.  98 
III.  415,  38  Am.  Rep.  97;  Erie's  Appeal,  91  Pa. 
St.   398;    Smith  v.  Dedham,  144  Mass.   177, 
10  N.  E.  782;  Valparaiso  v.  Gardner,  97  Ind. 
1,    49    Am.    Rep.    416;    Indianapolis    v,    In- 
dianapolis  Gas-Light,  etc.   Co.   66   Ind.   396. 
These  cases  involve  contracts  calling  for  pay- 
ment in  instalments^  and  moat,  if  not  all,  of 
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them  relate  to  contracts  for  necessary  current 
eipenses,  sach  as  a  supply  of  water  or  lights, 
eoveriog  a  term  of  years  and  payable  monthly, 
quarterly,  or  annually.  While  there  is  some 
diversity  of  opinion  among  the  courts  upon 
the  question,  the  weight  of  authority  seems 
to  favor  the  view  that  obligations  under  con- 
tracts of  this  nature,  providing  for  payments 
in  instalments  as  the  service  is  rendered,  do 
not  create  a  present  indebtedness  against  the 
municipality  and  that  such  indebtedness  is 
not  created  [424]  until  the  service  is  per- 
formed. South  Bend  v.  Reynolds,  155  Ind. 
70,  49  LJI.A.  795,  57  N,  E.  706 ;  Wade  v.  Oak- 
mont,  165  Pa.  St.  479,  30  Atl.  959;  New  Or- 
leans 6as-Light  Co.  v.  New  Orleans,  42  La. 
Ann.  188,  7  So.  559;  Mercantile  Trust,  etc. 
Co.  V.  Columbus,  161  Fed.  135;  Connor  v. 
Marshfield,  128  Wis.  280,  107  N.  W.  639; 
Anoka  Water  Works,  etc.  Co.  v.  Anoka,  109 
Fed.  580;  Joseph  v.  Joseph  Water  Works  Co. 
57  Ore.  586,'  111  Pac.  864,  see  also  67  Ore. 
592,  112  Pac.  1083,  denying  petition  for  re- 
hearing. For  a  very  good  statement  of  the 
mle,  see  Allison  v.  Chester,  69  W.  Va.  533, 
Ann.  Gas.  1913B  1174,  72  S.  E.  472,  37  L.R.A. 
(N.S.)  1042,  and  Logansport  v.  Jordan,  171 
Ind.  121,  85  N.  E.  1036,  17  Ann.  Cas.  415, 
37  L.R.A.(N.S.)  1036,  and  valuable  notes  to 
these  cases  wherein  many  authorities  are  re- 
viewed. After  a  careful  consideration  of  the 
question,  we  deem  the  sound  rule  relating 
to  contracts  of  the  nature  of  those  before  us 
to  be  that  an  indebtedness  within  the  mean- 
ing  of  §  183  of  our  Constitution  was  created 
against  the  district  at  the  time  these  con- 
tracts were  entered  into. 

Applying  this  rule  to  the  facts  before  us 
we  are  forced  to  the  conclusion  that  the  con- 
stitutional debt  limit  was  exceeded.  These 
contracts  cannot  be  said  to  create  merely  a 
future  contingent  liability,  as  did  the  con- 
tracts involved  in  Bismarck  Water  Supply 
Co.  V.  Bismarck,  23  N.  D.  352,  137  N.  W.  34. 
We  there  held  that  the  city,  by  obligating 
itself  to  pay  a  mere  future  contingent  liabil-* 
ity  in  excess  of  the  debt  limit  did  not 
thereby  violate  the  constitutional  debt  limit 
provision.  It  will  be  observed  that  the 
language  of  the  Constitution,  §  183,  is 
positive  and  unequivocal.  It  reads:  'The 
debt  of  any  .  .  .  school  district  .  .  . 
shall  never  exceed  5  per  cent  upon  the  as- 
sessed value  of  the  taxable  property  there- 
in. ..  .  All  bonds  or  obligations  in  excess 
of  the  amount  of  indebtedness  permitted  by 
this  Constitution  .  .  .  shall  be  void." 
Construing  the  above  section,  this  court  in 
Darling  v.  Taylor,  7  N.  D.  538,  75  N.  W,  766, 
quotes  with  approval  from  the  decisions  of 
Iowa,  West  Virginia,  and  South  Dakota,  and 
reached  the  conclusion  that  no  added  indebt- 
edness arises  within  such  constitutional  re- 
striction by  the  issuance  of  a  county  warrant 


for  current  expenses  in  anticipation  of  the 
collection  of  taxes  already  levied.  The  obvi- 
ous purpose  of  the  constitutional  debt  limit 
provision  was  to  prevent  the  municipalities 
therein  mentioned  from  improvidently  con- 
tracting debts  for  other  than  ordinary  cur- 
rent expenses  of  administration.  As  said  by 
the  court  of  appeals  of  New  York  in  Levy 
V.  McClellan,  [425]  196  N.  Y.  178,  89  N.  E. 
569:  **It  was  to  restrict  their  borrowing 
capacity  and  thus  to  minimize  the  mischiev- 
ous consequences  to  the  taxpayers  of  extrav- 
agance in  city  expenditures.  .  .  .  That 
is  a  mandate  directed  to  all  municipal  officers, 
which,  in  effect  forbids  them  to  obligate  the 
municipality  in  -any  manner  which  may  re- 
sult in  an  indebtedness  in  excess  of  10  per 
cent  of  the  assessed  valuation."  And  that 
court  squarely  held  that  in  determining  the 
extent  of  existing  indebtedness  of  the  muni- 
cipality in  order  to  ascertain  the  margin  of 
its  constitutional  debt  limit,  its  liability  upon 
contracts  for  public  improvements  should  be 
included  where  they  are  to  be  met  from  an 
issue  of  bonds,  and  not  from  current  revenues 
or  annual  tax  collections,  even  though  but  a 
small  portion  of  such  contracts  have  been 
executed  by  the  contractors.  We  quote  from 
the  opinion  as  follows:  "Why  should  these 
contracts  not  be  regarded  as  constituting  an 
indebtedness  of  the  cityT  The  law  presumes 
that  the  parties  to  a  contract  will  perform 
their  agreements.  If  the  incurring  of  con- 
tractual obligations  to  pay  for  public  im- 
provements does  not  represent  an  indebted- 
ness which  is  to  be  taken  into  account  in 
ascertaining  the  margin  of  the  debt  limit, 
the  force  of  the  constitutional  prohibition  be- 
comes doubtful.  If  the  provision  applies, 
not  to  the  time  of  the  execution  of  the  con- 
tract, but  only  to  the  time  when  payments 
become  due,  very  remarkable  results  may  fol- 
low. To  illustrate:  If,  prior  to  the  time 
of  the  completion  of  a  contract  for  an  exten- 
sive public  improvement,  made  when  the 
margin  of  the  city's  debt  limit,  as  measured 
by  an  indebtedness  consisting  in  direct,  or 
absolute  obligations,  seemed  to  warrant  it, 
the  debt  limit  is  reached  through  the  issu- 
ance of  bonds  to  meet  payments  upon  other 
contracts  subsequently  made,  but  completed 
at  an  earlier  date,  is  the  obligation  of  pay- 
ment upon  the  first  contract  avoided?  The 
constitutional  provision  is  that  'all  indebted- 
ness in  excess  of  such  limitation, 
shall  be  absolutely  void;'  with  an  exception 
which  does  not  apply  to  the  case  supposed. 
Can  that  provision  be  invoked  by  a  ta.\payer 
to  defeat  an  obligation  of  the  city,  valid  and 
binding  when  incurred?  I  do  not  think  wc 
should  agree  to  that.  Then,  may  the  validity 
of  a  contract  obligation  depend  upon  condi- 
tions, as  determined  by  subsequent  facts? 
If  contracts  are  binding  when  made,  are  they 
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to  be  invalidated  by  after-occurring  events  in 
the  city's  financial  career?  If  the  answer  is 
obvious,  it  is  at  once  suggested  to  the  mind 
that  [426]  the  constitutional  debt  limitation 
does  include  within  its  provision  the  actual, 
or  estimated,  indebtedness  upon  such  con- 
tracts. Again,  to  illustrate  what  I  conceive 
to  be  the  fallacy  of  the  argument  in  favor  of 
the  exclusion  of  such  contract  obligations 
from  the  computation  of  indebtedness,  if  the 
assessed  valuation  of  taxable  real  estate 
should  be  less  in  a  subsequent  year,  and  the 
margin  of  the  debt  limit  is,  in  consequence, 
reached  or  narrowed,  is  the  indebtedness  to  be 
met  upon  a  contract  made  upon  the  basis  of 
the  assessment  rolls  in  a  prior  year,  showing 
an  ample  debt  margin,  avoided,  because  the 
payment  will  put  the  city  in  debt  beyond  the 
constitutional  limit?  ...  If  the  provi- 
sion as  to  the  debt  limit  is  not  applicable  to 
binding  contract  obligations  when  incurred, 
then  how  is  it  safely  applicable  when  the  obli- 
gations mature?  If  it  is  not  heeded  when 
obligations  exist  upon  contracts  for  public 
improvements,  of  what  avail  will  it  be  if  the 
obligation  to  meet  payments  maturing  in  sub- 
sequent years  shall  result  in  a  burdensome 
taxation  ? 

'*It  seems  to  me  that  the  better  conclusion 
to  be  reached  upon  this  question,  and  the  one 
in  better  accord  with  the  policy  of  the  consti- 
tutional provision,  is  that,  in  ascertaining  the 
margin  of  the  city's  constitutional  debt  limit, 
'existing  indebtedness'  must  be  regarded  as 
including  the  city's  liability  upon  contracts 
for  public  improvements,  which  is  intended 
to  be  met  from  an  issue  of  bonds. 

^'Decisions  by  the  courts  of  other  states  are 
cited  by  counsel  on  either  side  of  the  question. 
Many  are  inapplicable,  by  reason  of  the  differ- 
ing provisions  of  the  state  Constitutions.  In 
Illinois  the  decisions  of  the  supreme  court 
supports  the  views  which  I  have  expressed 
upon  the  subject  of  what  constitutes  an  in- 
debtedness. The  Constitution  of  that  state 
prohibits  allowing  a  city  *to  become  indebted 
.  .  .  to  and  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  5  per 
cent  on  the  value  of  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for 
state  or  county  taxes,'  etc.  In  Culbertson  v. 
Fulton,  127  111.  30,  18  N.  E.  781,  it  was 
sought  to  restrain  .the  city  from  accepting 
water  works,  constructed  for  it  under  a  con- 
tract, on  the  ground  that  the  constitutional 
provision  would  be  violated.  The  court  held 
that  *by  entering  into  the  contract  the  city 
became  indebted.  The  obligations  entered 
into  by  the  terms  of  the  contract  constitute 
such  an  indebtedness  as  is  contemplated  by 
the  language  of  the  Constitution.  It 
[427]  cannot  be  said  that  the  indebtedness 
did  not  come  into  being  until  the  work  was 
completed   and   accepted    by    the    city.'     In 


Walla  Walla  v.  Walla  Walla  Water  Co.  17iS 
U.  S.  1,  43  U.  S.  (L.  ed.)  341,  19  S.  Ct.  77, 
to  which  the  referee  refers,  the  question  arose 
as  to  whether  a  contract,  by  which  the  city 
agreed  to  pay  a  rental  of  $1,500  a  year  for 
twenty -five  years  for  a  water  supply,  created 
an  indebtedness  of  the  aggregate  amount  of 
the  rentals  in  all  the  years.  In  holding  that 
it  did  not,  the  United  States  Supreme  Court 
considered  that  a  distinction  exists  between 
contracts  for  the  supply  of  water  or  gas  for  a 
stipulated  rental,  and  contracts  for  the  erec- 
tion of  a  public  improvement;  observing  that 
in  the  latter  case  'the  debt  is  created  at 
once,  the  time  of  payment  being  only  post- 
poned.*    .     .     . 

"Without  an  ampler  discussion,  I  am  of 
the  opinion  that  the  amounts  which  on  June 
30th,  1908,  were  involved  in  the  contracts  of 
the  city  for  public  improvements,  and  which 
the  referee  states  as  being  upwards  of  $54,- 
000,000,  should  have  been  included  in  ascer- 
taining the  city's  'existing  indebtedness.' 
That  would  result  in  a  reducti(vi,  pro  tanto, 
of  the  'margin  of  constitutional  limit  of  in- 
debtedness,' as  stated  by  the  referee;  less,  of 
course,  by  the  amount  already  charged  against 
the  city,  as  earned  upon  the  contracts,  viz., 
$2,653,933.92." 

The  reasoning  and  conclusion  of  the  New 
York  court  impresses  us  as  sound,  and  appears 
to  have  the  support  of  the  great  weight  of 
authority,  and  we  have  no  hesitancy  in  adopt- 
ing the  rule  thus  announced  for  this  jurisdic- 
tion. To  the  same  effect  see  Crogster  v.  Bay- 
field'County,  99  Wis.  1,  74  N.  W.  635,  77  N. 
W.  167;  Kiichli  v.  Minnesota  Brush  Electric 
Co.  58  Minn.  418,  49  Am.  St.  Rep.  523,  59 
N.  W.  1088,  and  the  cases  cited  in  the  note 
to  Superior  Mfg.  Co.  v.  School  Dist.  No.  63 
in  37  L.R.A.(N.S.)  1054  [28  Okla.  293,  114 
Pac.  328].  Also  the  very  able  and  exhaustive 
opinion  of  Judge  Deemer  in  Windsor  v.  Des 
Moines,  110  la.  175,  80  Am.  St.  Rep.  280,  81 
N.  W.  476.  Judge  Deemer  very  clearly  dis- 
tinguishes contracts  of  the  nature  before  us 
from  those  for  the  ordinary  current  expenses. 
We  quote:  "Again,  it  is  argued  that  the 
contract  does  not  create  a  debt,  but  merely  a 
contractual  obligation,  which  may  only  be- 
come a  debt  as  the  light  was  furnished  and 
the  compensation  earned.  It  seems  to  be 
conceded  that,  if  the  contract  related  to  the 
ordinary  expenses  of  the  city,  as  the  furnish- 
ing of  light  or  water,  or  of  fire  protection, 
this  argument  would  be  sound.  Indeed,  it  is 
expressly  [428]  so  held  in  many  of  the  cases 
heretofore  cited.  But  does  this  rule  apply 
to  a  contract  for  the  construction  of  a  plant 
for  the  purpose?  Expressions  may  be  found 
in  some  of  the  cases  cited  that  give  color  to 
this  argument  (see  Dively  v.  Cedar  Falls,  27 
la.  227;  Anderson  v.  Orient  F.  Ins.  Co.  88 
la.  579,  55  N.  W.  348;  Allen  y.  Davenport, 
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107  la.  90,  77  N.  W.  632;  Burlington  Water 
Co.  T.  Woodward,  49  la.  58) ;  and  in  some 
c^ses  this  is  no  doubt  the  rule.  See  East 
St.  Louis  T.  East  St.  Louis  Gas-Light,  etc. 
Co.  98  111.  415,  38  And.  Rep.  97;  Orowder  v. 
ballivan,  128  Ind.  486,  13  L.R.A.  647,  28 
X.  E.  94;  Smith  v.  Dedham,  144  Mass.  177, 
10  N.  E.  782;  Merrill  R.  etc.  Co.  v.  Merrill, 
80  Wis.  358,  49  N.  W.  965 ;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43  U.  S. 
(L,  ed.)  341,  19  S.  Ct.  77.  But  where  the 
contract  is  for  the  erection  of  electric  light 
plants,  or  for  any  other  improTement,  and 
the  time  of  payment  is  postponed  to  a  later 
date,  and  no  special  levy  for  the  purpose  of 
erecting  such  works  is  authorized,  the  rule 
seems  to  be  well  settled  that  the  sums  to  be- 
come due  in  the  future  must  all  be  taken  into 
account  in  estimating  the  amount  of  the 
existing  indebtedness  of  the  municipality. 
Culbertson  ▼.  Fulton,  127  111.  30,  18  N.  E. 
781;  Council  Bluflfs  v.  Stewart,  51  la.  385,  1 
K.  W.  628;  French  y.  Burlington,  42  la.  614. 
"This  must  be  the  true  rule,  for  if  appel- 
lants' contention  be  correct,  the  city  might, 
by  contracts  such  as  the  one  in  suit,  absorb 
all  the  general  revenues  in  advance,  and  leave 
nothing  for  the  payment  of  current  expenses. 
Suppose  a  city  should  anticipate  all  its  gen- 
eral revenues,  and  thus  leave  nothing  for  the 
payment  of  current  expenses;  and  suppose, 
further,  that  it  should  issue  warrants  for  the 
payment  of  these  expenses,  which  were  not 
paid  for  want  of  funds;  could  not  the  holder 
of  these  warrants  enforce  them  against  the 
city,  and  if  enforced,  and  the  city  is  compelled 
to  pay  (as  no  doubt,  it  would  be  obliged  to 
do)  the  amount  thereof,  in  addition  to  the 
amounts  previously  appropriated  for  improve- 
ments, would  not  the  very  object  of  the  con- 
stitutional provision  be  thwarted,  and  a  wise 
provision  of  our  fundamental  law  render 
nugatory?  The  answer  to  these  propositions 
is  80  obvious  that  no  amount  of  refinement 
can  add  anything  to  the  conclusion.  We  are 
cited  to  no  case  that  establishes  a  contrary 
doctrine.  Language  is  no  doubt  used  in  some 
of  them  which  is  broad  enough  to  sustain 
appellants'  contention,  but  that  language 
must  be  interpreted  in  the  light  of  the  facts 
disclosed  [429]  in  the  opinions.  So  inter- 
preted, there  is  no  real  conflict  in  the  cases 
on  this  proposition.  As  a  general  rule,  a  city 
may  not  anticipate  its  general  revenues  to  b^ 
created  by  a  scheme  of  general  taxation. 
Special  taxes  and  assessments  may,  however, 
be  anticipated  in  a  proper  case.  Davis  v. 
Des  Moines,  71  la.  500,  32  N.  W.  470;  Clinton 
V.  WaUiker,  98  la.  655,  68  N.  W.  431;  An- 
derson V.  Orient  F.  Ins.  Co.  88  la.  579,  55 
N.  W.  348;  Tuttle  v.  Polk,  92  la.  433,  60 
N.  W.  733;  Allen  t.  Davenport,  107  la.  90, 
77  N.  W.  532.  As  supporting  the  general 
rule  announced,  see  also  Head  ▼.  Atlantic 
Ann.  Cas.  1918A — 33. 


City,  49  N.  J.  L.  558,  9  Atl.  759;  Beard  v. 
Hopkinsville,  95  Ky.  239,  23  L.RA.  402,  44 
Am.  St.  Rep.  222,  24  S.  W.  872;  Spilman  v. 
Parkersburg,  35  W.  Va.  605,  14  S.  £.  279; 
Prince  y.  Quincy,  128  111.  443,  21  N.  E.  768; 
State  v.  Fayette  County,  37  Ohio  St.  526. 
That  such  is  the  legislative  intent  is  clearly 
indicated  by  §  1  of  chapter  4  of  the  Acts 
of  the  22d  Greneral  Assembly,  which  reads  as 
follows:  'All  cities  of  the  first  class  shall 
make  their  appropriation  for  all  the  different 
expenditures  of  the  city  government  for  each 
fiscal  year  at  or  before  the  beginning  there^ 
of,  and  it  shall  be  unlawful  for  the  city  coun- 
cil or  any  ofScer,  agent,  or  employee  of  the 
city,  t9  issue  any  warrant,  enter  into  any 
contract,  or  appropriate  any  money  in  excess 
of  the  amounts  thus  appropriated  for  the 
different  expenses  of  the  city,  during  the  year 
for  which  said  appropriation  shall  be  made, 
and  any  such  city  shall  not  appropriate  in 
the  aggregate  an  amount  in  excess  of  its 
annual  legally  authorized  revenue,  but  noth- 
ing herein  shall  prevent  such  cities  from  an- 
ticipating their  revenues  for  the  year  for 
which  such  appropriation  was  made,  or  from 
bonding  or  refunding  their  outstanding  in^ 
debtedness,  provided  that  this  sectioh  shall 
not  apply  to  cities  of  the  first  class  organized 
since  1881.'  In  construing  this  section  we 
said,  in  Phillips  v.  Reed,  107  la.  331,  76  N. 
W.  850,  77  N.  W.  1031,  that  the  object  of  the 
law  was  to  place  municipal  corporations  on 
a  cash  basis,  and  prevent  the  accumulation 
of  such  a  fioating  indebtedness  as  appears  in 
that  case."  See  also  Culbertsou  v.  Fulton, 
127  111.  30,  18  N.  B.  781. 

Concededly,  at  the  date  the  Bartelson  con- 
tract was  made  the  school  district  was  in- 
debted in  the  sum  of  $15,000  in  bonds  and 
.$1,155  in  an  outstanding  warrant,  and  it  had 
but  $16,618.35  in  its  treasury.  The  limit  of 
indebtedness  under  §  183  of  the  Constitution, 
if  based  on  the  [430]  1913  assesament,  viras 
but  $16,899.  It  is  entirely  clear,  and  we 
think  practically  conceded,  that  at  such  date 
the  district  did  not  have  funds  on  hand  over 
and  above  those  necessary  to  discharge  the 
ordinary  current  expenses,  sufficient  to  dis- 
charge the  liabilities  incurred  under  such  con- 
tracts. The  1913  tax  levy  was  not  then  made, 
and  the  revenues  to  be  derived  therefrom 
could  not-  be  anticipated  in  order  to  augment 
the  funds  available  for  meeting  the  new  lia- 
bilities thus  incurred.  But  even  if  this  could 
properly  be  done,  it  would  not  change  the 
result.  It  is  needlesa  to  say.  that  all  persons 
dealing  with  public  corporations  or  their 
officers  are  in  law  chargeable  with  notice  of 
their  powers  and  the  limitations  thereof. 
Roberts  v.  Fargo,  10  N.  D.  230,  86  N.  W.  726. 

We  think  our  holding  as  above  stated  suffi- 
ciently disposes  of  respondent's  contention 
that    these    contracts    were    authorized    by 
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§  2218,  Compiled  Laws.  Certainly  this  sec- 
tion could  not  authorize  the  incurring  of  in- 
debtedness in  excess  of  the  constitutional  debt 
limit.  This  section  does  not  purport  to  do 
this,  but  ita  evident  purpose  was»  as  its  lan- 
guage clearly  shows,  to  limit  public  oiSicers  in 
the  contracting  of  indebtedness  or  incurring 
of  liability  (within  the  debt  limit)  to  such 
sum  as  may  be  liquidated  during  the  current 
or  subsequent  years  out  of  the  revenues  which 
may  be  raised  within  the  maximum  rate  of 
taxes  wliich  may  be  levied  as  prescribed  by 
law.  It  has,  as  we  view  it,  nothing  to  do 
with  the  question  of  the  power  to  anticipate 
revenues  to  be  derived  from  future  levies  in 
determining  whether  the  constitutional  debt 
limit  has  been  exceeded.  The  judgment  ap- 
pealed from  is  reversed,  and  the  district  court 
is  directed  to  enter  a  decree  adjudging  the 
warrants  which  have  been  issued  and  are  out- 
standing in  payment  of  the  balance  due  on 
such  contracts  to  be  null  and  void,  and  direct- 
ing that  the  same  be  canceled ;  also  adjudging 
that  the  defendant  officers  be  perpetually  re- 
strained and  enjoined  from  paying  such  war- 
rants or  any  further  sums  on  any  of  the  con- 
tracts mentioned  in  the  complaint,  and  tEat 
the  warrants  which  have  been  issued  in  pay- 
ment of  such  contracts  in  excess  of  the  debt 
limit,  and  which  are  now  outstanding  and  in 
the  possession  and  owned  by  any  of  the  de- 
fendants be  ordered  to  be  delivered  to  the 
court  for  cancellation.  Appellant  to  recover 
his  costs  on  this  appeal. 

SUPPLE3CENTAL  OPINIO W. 

(January  16,  1916.) 

FiSK,  Gh.  J. — Since  the  above  opinion  was 
filed  we  have  been  requested  by  counsel  ta 
determine*  what  portion  of  [431]  the  contract 
indebtedness,  if  any,  is  within  the  debt  limit. 
Hie  concluding  portion  of  such  opinion  was 
written  upon  the  assumption  that  the  pay- 
ments made  under  the  Bartelson  contract 
more  than  exceeded  the  debt  limit,  but  our 
attention  is  now  called  to  the  fact  that  no 
payments  thereon  have  been  made  except  as 
stated  in  finding  number  6,  by  the  issuance 
of  warrants,  and  that  such  warrants  are  still 
outstanding  and  unpaid. 

In  compliance  with  such  request  we  have 
reconsidered  this  phase  of  the  case,  and  for 
the  information  of  the  trial  court  in  entering 
its  judgment,  as  well  as  the  parties,  we  will 
briefly  state  our  conclusions. 

At  the  date  the  Bartelson  contract  was  en- 
tered into  (May  27,  1013)  the  debt  limit  of 
the  district  was  $14,550,  being  5  per  cent  of 
the  assessed  valuation  of  the  taxable  prop- 
erty of  such  district  for  the  preceding  year. 


At  that  date  the  district  was  indebted  in  the 
sum  of  $16,155.  But  it  had  available  re- 
sources to  oil-set  such  indebtedness  in  the 
sum  of  $21,374.10,  or  a  net  credit  balance  of 
$5,219.10.  The  district  could  therefore  cre- 
ate a  valid  indebtedness  in  the  sum  of  $14,- 
550  plus  $5,219.10,  or  a  total  of  $19,769.10. 
The  Bartelson  contract  therefore  exceeded  the 
debt  limit  in  the  sum  of  $4,230.90.  Or  in 
other  words  such  contract  was  valid  to  the 
extent  only  of  $19,769.10.  The  other  con- 
tracts were  both  void  because  in  excess  of  the 
debt  limit. 

The  judgment  of  the  district  court  is  re- 
versed, and  that  court  is  directed  to  enter  a 
decree  adjudging  that  all  M'ar rants  issued  in 
payment  of  the  Bartelson  contract  in  excesa 
of  the  sum  of  $19,769.10  arc  void,  and  direct- 
ing the  cancelation  thereof,  and  that  all  war- 
rants issued  in  the  Davidson  &  Olson  and  the 
Everett  &  Leary  contracts  be  adjudged  null 
and  void  and  be  canceled;  also  adjudging  that 
the  school  district  officers  be  perpetually  re- 
strained and  enjoined  from  paying  such  war- 
rants or  any  of  them,  and  from  paying  or 
issuing  warrants  for  any  further  sums  on 
said  contracts  except  to  the  said  Bartelson » 
and  as  to  him  only  to  the  extent  and  amount 
above  indicated  as  within  said  debt  limit; 
also  adjudging  that  all  warrants  heretofore 
issued  on  said  contracts^  except  as  above  in- 
dicated, which  are  now  outstanding  and  in 
the  possession  and  owned  by  any  of  the  de- 
fendant contractors,  be  ordered  to  be  deliv- 
ered to  the  court  for  cancellation. 


KOTi:. 

Tlie  reported  case  holds  that  where  a  mu- 
nicipality makes  a  contract  for  the  erection 
of  a  public  building,  the  price  to  be  paid 
in  monthly  instalments  on  estimates  by  the 
architect,  the  aggregate  of  the  payments  is  to 
be  considered  as  a  present  debt  for  the  pur- 
pose of  determining  whether  the  debt  linait 
is  exceeded.  It  appeared  in  that  case  how- 
ever that  the  building  was  to  be  completed 
and  all  the  payments  made  within  a  period 
of  about  six  months.  The  right  of  a  munici- 
pality to  contract  for  periodical  payments 
throughout  a  term  of  years  where  the  aggre- 
gate of  the  payments  exceeds  the  debt  limit  is 
discussed  in  the  notes  to  Toomey  v.  Bridge- 
port, 7  Ann.  Cas.  148;  Allison  v.  Chester, 
Ann.Cas.  1913B  1174;  and  Beard  v.  Hopkins- 
ville,  44  Am.  St.  Rep.  222.  As  to  the  power 
of  a  municipality  to  contract  for  a  public 
improvement  with  deferred  payments  where 
the  cost  exceeds  the  debt  limit,  see  the  notes 
to  Logansport  v.  Jordan,  17  Ann.  Gas.  415, 
and  Board  ▼.  Hopkinsville,  supra. 
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RICHARDSON  ST  AI.. 

V. 

ORBEMHOOD* 

Maasacbiuetta  Supreme  Judicial  Court — Jan- 
uary 16,  1917. 

:i26  MasB.  60S;  114  N.  B.  821. 


Avp«al  ft&d  Error  —  AppealaUe  Orders 
—  JHaaoliation  of  Attaehatemt. 

Rev.  Lawa,  c.  Id?,  §  110,  aa  amended  by 
St.  1900,  c  190,  proYiding  a  summary  hear- 
ing lor  relief  against  excessive  or  unreason- 
able attachment,  prescribes  a  proceeding  inci- 
dental to  the  action  in  which  the  attachment 
is  made,  and  tliough  the  writ  had  not  been 
entered  in  court  when  the  petition  for  relief 
was  filed,  the  action  was  pending,  so  that  the 
Boperior  court's  order,  dissolving  the  attach- 
ment, is  an  interlocutory  order  in  that  action, 
from  which  no  appeal  can  be  entered  in  the 
supreme  judicial  court. 

Beope  of  Roview  —  Diaoretiosuirj 
Orders  —  DissolntioiL  of  Attaohmeiit* 

In  such  case,  and  on  the  assumption  in  fa- 
vor of  the  appealing  party  that  the  writ  in 
the  original  action  ha4  nerer  been  entered  in 
the  eonrt  so  that  the  order  might  be  regarded 
ts  a  final  judgment,  the  attachment  was  dis- 
aolved  in  the  exercise  of  judicial  discretion, 
and  no  error  was  apparent  where  there  was 
nothing  to  indicate  tnat  such  discretion  was 
not  wisely  exercised. 

Appeal  froai  Fiaal  Jndsaaent  —  Mat- 
ters Brovsht  Up  —  Dissolution  of 
Attaehiaeat. 

If  any  question  of  law  could  ever  be  open 
upon  a  petition  under  Kev.  Laws,  c.  167, 
§  110,  as  amended  by  St.  1909,  c.  190,  for 
the  dissolution  of  an  attachment,  the  proce- 
dure, in  the  absence  of  a  report  by  a  presiding 
judge,  is  to  file  a  bill  of  exceptions,  which,  ii 
allowed,  will  await  the  stage  of  final  disposi- 
tion of  the  case  when  it  may  be  brought  to 
the  supreme  judicial  court. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  SufiTolk 
county. 

Action  by  Malbon  G.  Richardson  et  al., 
plaintiffs,  against  David  H.  Greenhood,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    The  facta  are  stated  in  the  opinion. 

AnZAL  DISMIBSB). 

Joe.  A.  MoOeough  for  appellant* 
Umcol^  Bryamt  for  appellees. 

[609]  RiTMk  C.  J. — This  proceeding  is  enti- 
tled "Petition  to  dissolve  atUehment."  It 
was  filed  in  the  Superior  Court  on  October  il, 


1916.  It  alleges,  so  far  as  here  material, 
that  on  October  6,  1916,  Grcenhood  brought 
an  action  at  law  in  contract  with  damages 
laid  at  $65,000,  wherein  the  present  petition- 
ers were  named  as  defendants,  and  attached 
their  funds  to  a  substantial  amount  in  the 
hands  of  a  trustee.  It  concludes  with  these 
words:  "The  petitioners  say  tiiat  said  at- 
tachment is  excessive  and  unreasonable  and 
moye  that  the  matter  may  have  a  summary 
hearing  and  that  said  attachment  be  dis- 
solved." On  October  21,  1916,  aftei  hearing, 
the  attachment  was  dissolved  by  an  order  of 
the  Superior  Court.  On  November  7,  1916, 
Greenhood  appealed  from  that  order. 

The  petition  for  the  dissolution  of  the  at- 
tachment was  brought  under  R.  L.  c.  167, 
§  110,  as  amended  by  St.  1909,  c.  190.  That 
statute  is  designed  to  provide  a  speedy  and 
summary  hearing  for  relief  against  excessive 
or  unreasonable  attachments.  But  it  is  a 
proceeding  incidental  to  the  action  in  which 
the  attachment  has  been  made.  Such  an  ac- 
tion begins  on  the  date  of  the  writ.  Although 
in  the  case  at  bar  the  writ  had  not  been 
entered-  in  court  when  this  petition  was  filed 
and  under  the  law  could  not  have  been  made 
returnable  into  the  clerk's  office  until  the  first 
Monday  of  November,  1916,  nevertheless  that 
action  was  pending  and  this  -petition  was  in- 
cidental to  it.  The  order  made  by  the  Supe* 
rior  Court  dissolving  the  attachment  was  an 
interlocutory  order  in  that  action.  It  was 
stated  in  oral  argument  at  the  bar  that  that 
writ  had  been  entered  in  court  and  still  was 
pending.  There  [610]  is  nothing  in  the  rec- 
ord about  that  subject.  But,  if  that  be  as- 
sumed to  be  the  fact,  then  no  appeal  from 
such  an  interlocutory  order  can  be  entered 
in  this  court  and  there  is  no  jurisdiction  to 
consider  it.  Weil  v.  Boston  El.  R.  Co.  216 
Mass.  546,  546,  104  N.  E.  343. 

If  it  be  assumed  in  favor  of  the  appealing 
party  that  the  writ  in  the  original  action 
never  has  been  entered  in  court  so  that  this 
order  might  be  regarded  as  a  final  judgment, 
then  there  is  no  error  of  law  apparent  on 
the  record.  On  that  assumption  the  at- 
tachment was  dissolved  in  the  exercise  of 
judicial  discretion,  and  there  is  nothing  to 
indicate  that  it  was  not  exercised  wisely. 

If  any  question  of  law  ever  can  be  opened 
upon  such  a  petition  as  the  present,  the  pro- 
cedure in  the  absence  of  a  report  by  the 
presiding  judge,  Hetherington  v.  William 
Firth  Co.  212  Mass.  257,  98  N.  £.  797,  would 
be  to  file  a  bill  of  exceptions,  which,  if  al- 
lowed, would  await  the  stage  of  final  dis- 
positioa  of  the  case,  when  it  might  be  brought 
here.  Brooks  v.  Shaw,  197  Mass.  376,  84  N. 
E.  110. 

Appeal  dismissed. 
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NOTE. 

Appeal  in  Principal  Aotion  ai  Bring- 
ing Attaohment  or  Garnishment  Pro- 
ceeding Up  for  BcTiew. 

Proceeding  Held  Reviewable, 

The  view  taken  in  some  jurisdictions  is 
that  an  attachment  proceeding,  being  inci- 
dental to  the  main  suit,  may  be  reviewed 
on  an  appeal  from  the  principal  judgment. 
Wehle  V.  Kerbs,  6  Colo.  167;  Breene  v.  Mer- 
chants', etc.  Bank,  11  Colo.  97,  17  Pac.  280; 
Wirt  V.  Dinan,  44  Mo.  App.  583;  Conran  v. 
Fenn,  169  Mo.  App.  664,  140  S.  W.  82;  Wil- 
liam V.  Glasgow,  1  Nev.  633.  See  also  Kil- 
mer V.  Parrisb,  144  111.  App.  270;  Mitchell 
V.  Greely,  174  Mo.  App.  260,  166  S.  W.  754. 

This  rule  has  also  been  held  to  be  appli- 
cable to  garnishment  proceedings.  Kennedy 
V.  Tiemay,  14  R.  I.  628.  And  see  the  re- 
ported case.  See  also  Washer  v.  Campbell, 
40  jSjin.  747,  21  Pac.  671.  Compare  Brown 
*  V.  Tuppeny,  24  Kan.  29. 

Similarly  it  has  been  applied  to  a  pro- 
ceeding for  '^provisional  seizure."  Aurich  v. 
Wolf,  30  La.  Ann.  376.  But  it  has  been 
held  that  garnishment  proceedings  taken  out 
after  and  under  a  final  judgment  in  a  case 
cannot  be  considered  in  an  appeal  in  the 
main  suit.  Union  Nat.  Bank  v.  Hyams,  50 
La.  Ann.  1110,  24  So.  774. 

In  Wehle  v.  Kerbs,  6  Colo.  167,  the  court 
said:  "Upon  the  day  assigned  for  the  trial 
of  the  issue  of  traverse,  an  order  was  en- 
tered sustaining  the  attaclunent  and  for 
execution  to  be  -levied  upon  the  property 
attached.  Tlie  only  errors  assigned  are  to 
the  latter  ruling  sustaining  the  attachment 
and  awarding  execution  against  the  property 
attached.  It  is  objected  by  counsel  for  de- 
fendant in  error,  that  this  ruling  is  not  re- 
viewable upon  error,  for  the  reason  that 
this  branch  of  the  case  is  a  mere  auxiliary 
proceeding,  upon  which  neither  the  main  ac- 
tion or  the  final  judgment  in  any  manner 
depends  and  that  the  final  judgment  in  such 
cases  is  precisely  the  same,  whether  the  at- 
tachment be  dissolved  or  not.  In  support 
of  these  propositions  counsel  cite  the  case 
of  Allender  v.  Fritts,  24  Cal.  447,  which  is 
the  only  authority  upon  the  point  to  which 
we  are  referred.  The  case  cited  was'  an 
appeal  from  an  order  refusing  to  dissolve 
an  attachment  and  from  the  final  judgment. 
The  court  held  that  the  order  was  not  ap- 
pealable; also,  that  it  could  not  be  reviewed 
on  an  appeal  from  the  judgment,  for  the 
reason  that  the  code  provided  that  on  an 
appeal  from  a  judgment  the  court  could  only 
'review  an  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  judg- 
ment.' As  the  court  viewed  the  question, 
this   order   neither   involved  the  merits  nor 


affected  the  judgment.  We  are  disposed  to 
hold  that  the  rule  announced  is  not  appli- 
cable to  the  practice  in  this  court  upon 
writs  of  error.  It  Is  true  a  writ  of  error 
will  only  lie  to  a  final  judgment,  but  it  brings 
up  for  review  the  whole  record;  and  if  there 
be  found  substantial  errors  apparent  upon 
the  face  of  it,  operating  to  the  injury  of  the 
plaintiff  in  error,  the  court  has  power  to  cor- 
rect them  by  reversing  or  modifying  the 
judgment." 

In  Wirt  V.  Dinan,  44  Mo.  App.  683,  it  was 
said:  "But  it  has  been  suggested  that  the 
propriety  of  the  action  of  the  trial  court 
in  quashing  the  writ  of  attachment  is  not 
the  subject  of  review  on  the  appeal  in  thia 
case.  From  the  interlocutory  judgment  of 
the  court  quashing  the  writ  of  attachment, 
the  plaintiff  appealed,  which  appeal  we  dis- 
missed, on  the  ground  that  from  such  a 
judgment  appeal  would  not  lie.  Wirt  v. 
Dinan,  41  Mo.  App.  236.  The  plaintiff  now 
prosecuted  his  second  appeal  from  the  final 
judgment  on  the  merits,  the  record  of  the 
cause  before  us  presenting  an  exception  to 
the  ruling  of  the  court  in  quashing  the  at- 
tachment. Does  the  appeal  bring  up  for  our 
consideration  the  ruling  of  the  trial  court 
upon  the  motion  .to  quash  the  writ  of  at- 
tachment? .  .  .  While  it  is  not  true  that 
every  order  of  a  court  made  in  the  progress 
of  a  cause  can  be  made  the  subject  of  an 
exception  and  review  on  writ  of  error  or 
appeal,  yet  to  say  that  a  ruling,'  like  the 
one  under  consideration,  is  in  no  case  the 
subject  of  review  by  the  revisory  courts, 
would  indeed  be  a  very  great  reproach  to  our 
system  of  remedial  justice.  The  plaintiff 
alleged  in  his  affidavit  a  sufficient  cause  for 
an  attachment.  The  writ  was  issued  and 
the  property  of  the  defendant  seized.  The 
court,  on  motion  of  defendant,  erroneously 
quashed  the  writ  and  ordered  a  release  of 
the  attached  property.  Now  we  are  asked 
to  hold  that,  though  the  plaintiff  had  a 
good  cause  of  action  and  a  sufficient  ground 
for  attachment,  the  erroneous  action  of  the 
court,  in  respect  to  the  attachment,  is  not 
the  subject  of  revision  and  correction;  that 
there  is  no  remedy.  To  this  view  of  the 
case  we  cannot  assent." 

In  Kennedy  v.  Tiemay,  14  R.  I.  628,  the 
court  said:  ''The  defendant  contends  that 
the  question  raised  by  the  exception  must 
be  considered  as  res  adjudicata.  He  argues, 
that  inasmuch  as  the  garnishee  was  dis- 
charged by  the  justice  court,  and  as  the 
appeal  bond  and  reasons  of  appeal  expressly 
state  that  the  matter  appealed  from  was  the 
judgment  awarding  to  the  plaintiffs  the  spe- 
cific sum  set  forth,  and  do  not  allege  any 
error  in  the  judgment  discharging  the  gar- 
nishee, the  question  of  the  garnishee's  lia- 
bility must  be  regarded  as  having  been  finally 
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settled  by  the  justice  court.  The  iurgument» 
though  plausible^  is  not  yalid.  The  court 
is  not  ofklled  upon  to  pass  upon  the  liability- 
of  the  garnishee,  until  the  plaintiff  has  es- 
tablished his  claim  and  obtained  a  judg- 
ment against  the  defendant.  If  the  plaintiff 
fftilB  in  the  suit  against  the  defendant,  the 
question  of  the  garnishee's  liability  does  not 
arise.  The  prooeeding  against  the  garnishee 
is,  therefore,  incidental  or  subsidiary  to  the 
suit,  designed  to  secure  to  the  plaintiff,  if 
he  prevails,  payment  of  his  judgment.  Being 
a  mere  incidoit  of  the  suit,  an  appeal  from 
the  principal  judgment  brings  it  up  as  a 
part  of  the  suit." 

Proceeding  Held  Jfot  Reviewable* 

In  other  jurisdictions  the  rule  prevails 
that  an  attachment  proceeding  is  not  a  prop- 
er subject  for  review  on  an  appeal  taken  in 
the  principal  action.  Eslava  v.  Rigeaud,  3 
X\&,  363;  AUender  v.  Frltts,  24  GaL  447; 
Herman  v.  Paris,  81  Cal.  625,  22  Pac.  971; 
Kennedy  t.  Merickei;  8  Cal.  App.  378,  07 
Pac.  81;  Neal  v.  Bookout>  30  Ga.  40;  Great 
Falls  Meat  Co.  y.  Jenkins,  33  Mont.  417,  84 
Pac.  74;  Adkins  y.  Loucks,  107  Wis.  587, 
$3  N.  W.  934.  See  also  Delamanarus  v.  Tra- 
paris,  40  Misc.  636,  98  N.  Y.  S.  515.  And  it 
has  been  so  held  with  "regard  to  a  garnish- 
ment proceeding  begun  in  a  justice's  court. 
Erickson  y.  Duluth,  etc.  R.  Co.  105  Mich. 
415,  63  N.  W.  420. 

A  reason  that  has  been  ascribed  for  the 
previously  stated  rule  in  reference  to  attach- 
ments is  that  an  order  in  an  attachment 
proceeding  is  itcielf  appealable.  Kennedy  y* 
Merickei,  8  Cal.  App.  378,  07  Pac.  81;  Great 
Falls  Meat  Co.  y.  Jenkins,  33  Mont.  417,  84 
Pac.  74;  Adkins  v.  Loucks,  107  Wis.  587,  83 
X.  W.  934. 

In  Great  Falls  Meat  Co.  y.  Jenkins,  supra, 
it  was  said:  ''The  record  .  .  .  shows 
that  the  defendant  moved  the  court  to  dis- 
solve the  attachment  on  the  ground  that  the 
plaintiff  was  not  entitled  to  it.  This  mo- 
tion was  overruled.  Although  the  defendant 
was  entitled  to  an  appeal  from  this  order 
(Code  of  Civil  Procedure,  section  1722,  as 
amended  by  Act  of  1899,  Session  Laws,  1899, 
page  146),  he  prosecuted  no  appeal,  but 
submitted  to  the  order  of  the  court  as  made. 
SK'tion  1742  of  the  Code  of  Civil  Procedure 
provides  that,  upon  appeal  from  a  judgment, 
the  court  may  review  the  verdict  or  decision 
and  any  intermediate  order  or  decision,  ex- 
cepted to,  which  involves  the  merits  or  neces- 
sarily affects  the  judgment,  except  a  deci- 
sion or  order  from  which  an  appeal  might 
have  been  taken.  Under  this  provision  this 
court  has  no  power  to  review  the  action  of 
the  court  upon  the  motion  to  dissolve  the  at- 
tachment, because,  being  an  appealable  order. 


it  cannot  be  reviewed  on  appeal  from  the 
judgment." 

In  Adkins  v.  Loucks,  107  Wis.  587,  83  N. 
W.  934,  the  court  said:  ''An  order  granting 
or  refusing  a  provisional  remedy  must  be 
reviewed,  if  at  all,  on  direct  appeal  from  the 
order.  It  does  not  affeot  the  merits  of  the 
action,  nor  the  judgment,  so  as  to  render  it 
reviewable  under  sec.  3070,  Stats.  1898. 
While  an  attachment  must  have  an  action 
pending  to  support  it,  the  two  are  distinct 
remedies,  and  if  the  former  be  vacated  or 
otherwise  disposed  of  before  being  involved 
in  the  final  relief  granted,  the  review  on 
appeal  must  be  confined  to  the  special  right 
of  appeal  given  by  subd.  3,  sec.  3069,  Stats. 
1898.  Any  other  right  of  appeal  in  such 
circumstances  is  obviously  valueless.  If  a 
writ  of  attachment  is  set  aside,  the  attach- 
ment plaintiff,  if  he  deem  himself  aggrieved, 
should  proceed  promptly  to  appeal  imder 
see.  3069,  Stats.  1898,  and  take  the  proper 
proceedings  to  continue  the  attachment  in 
the  meantime." 


BRYANT  ET  AJL. 


y. 


COirrnrEHTAI.       CASUAZiTY       COM- 
PANY. 

Texas  Supreme  Court — February  14,  1916. 

J07  Tex.  6S2i  182  S.  TV.  673, 


Aeeident  Inawanoe  —  Risks  Xnelnded 

—  Sunstroke  as  Aeeident. 

Where  an  accident  policy  insured  against 
death  or  disability  through  external,  violent, 
and  purely  accidental  means,  provided  that, 
if  sunstroke  should  result  independently  of 
all  other  causes  in  the  death  of  insured,  the 
insurer  would  pay  the  indemnity,  a  sunstroke, 
while  it  may  oy  medical  experts  be  deemed 
a  disease,  is  to  be  deemed  a  form  of  personal 
injury;  it  beine  considered  such  in  common 
parlance,  and,  if  a  disease,  not  being  an  ap- 
propriate matter  for  accident  insurance. 

[See  note  at  end  of  this  case.] 

Same, 

In  such  case,  the  term  "means,"  in  the 
phrase  "due  to  accidental  means,"  is  used  in 
the  sense  of  "cause,"  and  the  insurer  is  lia- 
ble for  the  death  of  the  insured,  caused  by 
exposure  to  sun  and  humid  atmosphere  on  a 
hot  day,  while  pursuing  his  usual  vocation 
in  an  ordinary  way. 

[See  note  at  end  of  this  case.] 

Brror  to  Court  of  Civil  Appeals,  First 
Supreme  Judicial  District. 
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Action  by  Mrs.  Amelia  Bryant  et  al.,  plain- 
tiffs, against  Continental  Casualty  Company, 
defendant.  Judgment  for  defendant  in  Dis- 
trict Court.  Judgment  affirmed  by  Court  of 
Civil  Appeals.  Plaintiffs  brings  error.  The 
facts  are  stated  in  the  opinion.     Reversid). 

B,  F.  Louis  and  John  Charles  Harris  for 
plaintiffs  in  error. 

Gill,  Jones  d  Tyler  and  H.  L.  Stone,  Jr, 
for  defendant  in  error. 

[584]  Phillips,  C.  J. — ^Mrs.  Amelia  Bry- 
ant, joined  by  her  husband,  brought  this  ac- 
tion to  recover  upon  an  accident  insurance 
policy  issued  by  the  defendant  in  error  to 
Calvin  R.  Perry,  her  brother,  in  the  sum  of 
$2000,  in  which  she  was  named  as  beneficiary. 
The  case  was  tried  without  a  jury,  resulting 
in  a  judgment  for  the  company,  affirmed  by 
the  Court  of  Civil  Appeals.     145  S.  W.  636. 

Calvin  R.  Perry  suffered  a  sunstroke  on  an 
unusually  warm  afternoon  in  the  month  of 
August  while  walking  upon  the  streets  of 
Houston  in  the  ordinary  course  of  his  occu- 
pation as  a  collector  of  accounts,  from  which 
he  died  on  the  following  day.  The  issue 
presented  is  whether  [585]  there  is  any  li- 
ability under  the  policy  for  a  death  by  sun- 
stroke occurring  under  such  circumstances. 

The  general  insuring  clause  of  the  policy 
reads: 

"If  the  insured,  while  this  policy  is  in 
force,  shall  receive  personal  bodily  injury 
(suicide,  sane  or  insane,  not  included)  which 
is  effected  directly  and  independently  of  all 
other  causes  through  external,  violent  and 
purely  accidental  means,  and  which  causes 
at  once  and  continuously  after  the  accident 
total  inability  to  engage  in  any  and  every 
labor  or  occupation,  the  company  will  pay 
indemnity  for  loss  of  life;  limb,  limbs,  sight 
or  time  resulting  therefrom." 

Part  VI  of  the  policy,  under  the  title, 
"Special  Accident  Indemnities,"  contains  the 
following  provision: 

"If  sunstroke,  freezing,  or  hydrophobia, 
due  in  either  case  to  external,  violent  and  ac- 
cidental means,  shall  result,  independently 
of  all  other  causes,  in  the  death  of  the  in- 
sured within  ninety  days  from  date  of  ex- 
posure or  infection,  the  company  will  pay 
said  principal  sum  as  indemnity  for  loss  of 
life." 

The  defense  of  the  casualty  company  is, 
that  sunstroke  is  a  disease,  and  therefore  not 
an  accidental  happeninpr;  that  as  a  disease  it 
was  named  as  a  risk  of  the  policy;  and  that 
no  indemnity  is  due  for  death  resulting  from 
it,  under  the  policy,  unless  the  preceding 
exposure  be  itself  the  consequence  of  an  ac- 
cident. This  is  the  construction,  in  other 
words,  which  the  company  insists  should 
be  given  the  term,  "due  to  external,  violent, 


and  accidental  means,"  as  used  in  the  policy 
in  relation  to  sunstroke;  and  such  was  the 
view  of  the  case  taken  by  the  District  Comt 
and  the  Court  of  Civil  Appeals,  the  company 
being  held  exempt  from  liability  because 
Perry  voluntarily  went  into  the  sun.  As 
illustrative  of  the  casualty  company's  theory, 
we  take  the  following  instances  from  its  brief 
as  presenting,  in  a  general  way,  the  state  of 
circumstances  necessary  to  exists  under  its 
contention,  for  the  creation  of  any  liability 
under  a  policy  of  this  kind  for  the  suffering 
of  a  sunstroke  by  an  assured:  The  happen- 
ing of  a  shipwreck  or  train  wreck,  as  a  con- 
sequence of  which  he  is  exposed  to  the  sun, 
with  a  sunstroke  resulting.  The  breaking 
down  of  a  vehicle  in  which  he  might  be 
riding,  causing  similar  exposure.  Or  being 
thrown  from  a  horse,  and  thereby  compelled 
to  walk  some  distance  on  a  hot  day.  Etc., 
etc. 

This  position,  it  will  be  observed,  requires 
that  the  prior  accident  be  alone  regarded  as 
the  means  by  which  the  sunstroke  is  effected. 
If  sunstroke  is  a  disease,  and  therefore  caused, 
never  accidentally,  but  naturally,  by  excessive 
heat,  it  follows  from  the  argument  that  the 
actual  casualty,  in  such  a  case,  is  not  the 
sunstroke,  but  the  preceding  accidental  oc- 
currence. Under  this  theory  all  idea  of  there 
being  any  element  of  accident  in  the  sun- 
stroke itself,  or  in  the  operation  and  effect 
of  the  abnormal  heat  as  a  direct  cause  of 
the  stroke,  is  repudiated;  and  all  that  is 
unforeseen,  unexpected,  and  unusual  in  the 
general  event  is  related  to  merely  the  prior 
accident.  It  declines  to  consider  ordinary 
sunstroke  as  having  in  any  sense  the  quali^ 
of  an  immediate  and  fortuitous  injury; 
[586]  and  treats  it  merely  as  a  result,  and 
more  than  that,  a  result  not  directly  incurred 
in  or  produced  by  an  accident,  it  will  be 
noted,  but  as  only  influenced  by  a  condition 
or  situation  which  an  accident  creates. 

One  trouble  with  this  position  is  that  it 
assumes  sunstroke  was  insured  against  in 
the  policy  merely  as  a  disease,  when  a  rital 
question  in  the  case  is  whether  such  was  the 
purpose  of  the  policy.  Another  is  that  it 
denies  any  standing  as  "a  means"  to  that 
which  is  essentially  the  cause,  or  in  any  event 
a  very  important  part  of  the  cause,  of  every 
sunstroke,  namely,  the  operation  of  the  rays 
of  the  sun  if  it  be  the  usual  form  of  sun* 
stroke,  or  the  operation  of  artificial  heat  if 
it  be  induced,  as  it  may  be,  by  other  than 
solar  heat  (Continental  Casualty  Go.  ▼. 
Johnson,  74  Kan.  129,  86  Pac.  546),  and  is 
alone  that  which,  in  common  understanding 
and  in  fact,  makes  the  cause  of  a  sunstroke 
"external  and  violent." 

There  have  been  certain  decisions  which 
announce  that  sunstroke  is  a  disease.  Among 
them,  are  Sinclair  v.  Maritime  Passengers' 
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Aisur.  Co.  (1861)  3  £11.  &  £11.  478,  107  £. 
C.  L.  478,  and  Dozier  v.  New  York  Fidelity, 
etc.  Co.  46  Fed.  446,  13  L.R.A.  114.  But 
whatever  it  may  be,  technically,  it  is  not  re- 
garded as  a  disease  in  the  popular  mind.  In 
the  common  understanding  it  is  accounted 
a  kind  of  violent  personal  injury,  from  the 
\erv  idea  of  sudden  and  external  force  car- 
ried  by  the  word.  17  classed  by  medical 
authorities  as,  technically,  a  disease,  as  to 
which  it  is  not  improbable  that  there  is  a 
conflict  of  expert  view,  to  none  but  an  ex- 
pert medical  mind  would  the  provisions  of 
this  policy  have  carried  the  significance  that 
it  was  insured  against  as  a  disease.  To 
men  in  general,  such  as  those  with  whom  a 
company  of  this  kind  deals  and  to  whom  its 
policies  are  issued,  whether  educated  or  ig- 
norant, the  use  of  the  term  in  any  character 
of  contract,  and  particularly,  we  think,  in  an 
insurance  contract,  not  generally  insiuring 
against  death  by  disease,  but  against  death 
from  accidental  injury,  would  have  denoted 
merely  what  sunstroke  is  commonly-  under- 
stood to  mean,— heat  prostration,  frequent- 
ly a  casualty,  a  species  of  bodily  injury,  dis- 
tinct in  its  kind  and  individual  in  its  cause, 
and  of  known  and  not  unusual  occurrence. 
With  the  term  having,  as  it  does,  this  rec- 
ognized popular  meaning  distinctly  different 
from  any  technical  significance  it  may  pos- 
sess^ the  proposition  that  the  latter  must 
prevail  in  the  construction  of  the  policy,  is 
not  to  be  allowed.  But  let  the  question  be 
further  tested. 

The  best  method  for  arriving  at  the  ac- 
curate construction  of  a  contract  is  for  a 
court  to  simply  put  itself  in  the  place  of  the 
parties,  and,  having  particular  regard  to 
the  subject  matter  of  the  agreement,  endeav- 
or to  ascertain  their  intention  in  their  use 
of  the  terms  employed.  Let  that  method  be 
applied  here.  What  is  the  result?  That 
Perry,  the  assured,  intended,  under  an  acci- 
dent policy,  to  insure  against  sunstroke,  as, 
technically,  a  disease,  and,  in  addition  to 
that,  as  a  disease  which  could  be  accidentally 
effected  only  in  some  such  involved  remote, 
and  improbable  way  as  the  casualty  company 
here  contends  it  is  possible  [587]  for  a  sun- 
stroke to  be  accidentally  caused,  or  that  he 
understood  such  to  be  the  effect  of  the  policy, 
is  hardly  to  be  believed.  Nor,  in  our  opinion, 
is  any  such  intention  to  be  attributed  to  the 
casualty  company  in  the  making  of  the  con- 
tract, if  it  is  to  be  credited  with  a  purpose, 
as  it  ought  to  be,  of  writing  an  accident  in- 
surance contract,  as  distinguished  from  a 
life  insurance  policy,  and  providing  accident 
insurance  against  death  occasioned  by  an  ac- 
cidental sunstroke  under  a  policy  agreement 
liaving  in  fact  that  virtue.  This  is  made 
manifest,  we  think,  by  simply  considering 
the  general  principles  of  personal  accident  in- 


surance and  the  character  of  risk  it  is  sup- 
posed and  intended  to  cover,  with  which  the 
present  policy  is  presumably  consistent. 

The  theory  of  such  insurance,  under  the 
ordinary  accident  insurance  contract,  neces- 
sarily involves  the  element  of  bodily  injury. 
That  is,  primarily  the  kind  of  risk  it  con- 
templates and  for  which  its  indenmity  is  pro- 
vided. This  is  manifest  in  the  general  in- 
suring clause  of  the  present  policy,  one 
common,  in  its  general  terms,  to  all  ordinary 
accident  policies.  It  runs:  ''If  the  insured, 
while  this  policy  is  in  force,  shall  receive 
personal  bodily  injury  .  .  .  which  is  ef- 
fected directly  and  independently  of  all  other 
causes  through  external,  violent  and  purely 
accidental  means  .  .  .  the  company  will 
pay  indemnity,  etc."  It  is  not  life  insurance, 
but  casualty  insurance;  and  under  the  usual 
form  of  policy  the  nature  of  the  casualty 
which  gives  rise  to  the  liability  of  the  in- 
surer is  that  which  consists  in  some  character 
of  bodily  injury  to  the  assured,  either  exter- 
nal or  internal,  accidentally  caused,  though 
the  resulting  effect  be  the  deyel<^ment  of  a 
form  of  disease.  There  have  been  many  ad- 
judications on  accident  policies  where  the 
result  of  the  different  particular  occurrences 
wae  the  suffering  by  the  assured  of  this  or 
that  form  of  disease,  such  as  tetanus,  or 
blood  poisoning,  and  in  some  instances,  the 
more  usual  kinds  of  disease,  as  pneumonia, 
peritonitis,  rheumatism,  fever;  but  the  lia- 
bility of  the  insurer  has  been  upheld  in  all 
such  cases,  arising  under  the  ordinary  form 
of  policy,  because  of  the  finding  that  the  as- 
sured had  accidentally  sustained  some  char- 
acter of  antecedent  bodily  injury,  of  which 
the  disease  was  but  the  proximate  result. 

If  sunstroke  is  a  disease,  as  the  casualtv 
company  here  contends,  that  is,  a  kind  of 
brain  fever,  and  was  so  dealt  with  in  the 
present  policy,  its  contraction,  as  we  may 
in  this  connection  call  it,  from  exposure  to 
excessive  heat,  its  accepted  inducing  cause, 
must  be  regarded  as  proceeding  from  a  purely 
natural  cause;  just  as  the  contraction  of  ma- 
laria from  subjection  to  the  conditions  which 
produce  that  form  of  disease  is  recognized 
as  due  to  a  natural  cause.  Regarded  as  a 
disease  and  as  thus  naturally  produced,  there 
is  no  element  of  bodily  injury  about  it,  any 
more  so  than  there  is  in  the  ordinary  dis- 
ease of  malaria.  Neither,  in  this  view,  would 
sunstroke  be  any  more  the  proper  subject  of 
risk  in  an  accident  policy  than  would  malaria ; 
nor  would  the  proper  basis  of  liability  under 
such  a  policy  be  any  more  furnished  by  death 
resulting  from  it,  than  by  death  from  ma- 
laria. 

[588]  The  history  of  accident  insurance, 
as  found  in  the  many  judicial  decisions  up- 
on the  subject,  reveals  the  constant  denial 
by  accident  companies  of  any  liability,  under 
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the  ordinary  form  of  policy,  for  disease, 
though  accidentally  effected,  unless  proxi- 
mately caused  by  a  bodily  injury,  and  their 
constant  maintenance  of  the  proposition  that 
any  other  theory  of  their  liability  is  opposed 
to  the  general  scheme  of  accident  insurance. 
This  position,  generally,  has  been  sustained 
by  the  courts ;  close  questions  having  at  times 
arisen  as  to  whether  the  given  physical  con- 
dition was  to  be  properly  deemed  a  bodily 
injury.  Not  only,  therefore,  is  insurance 
against  disease,  as  such,  not  within  the  gen- 
eral scope  of  accident  insurance;  but  equally, 
disease  effected  by  accident  is  not  within  its 
theory,  as  its  Interpretation  by  accident  com- 
panies is  disclosed  in  the  decisions,  unless 
there  is  distinctly  present  the  element  of 
bodily  injury. 

Under  the  contention  of  the  Casualty  Gom- 
paoy,  the  sunstroke  provision  of  its  policy 
is  a  plain  contradiction  of  this  essential  prin- 
ciple of  the  character  of  insurance  it  is  in- 
tended to  provide.  It  is  a  repudiation  of  the 
general  insuring  clause  of  the  policy,  as  ex- 
pressing the  kind  of  risk  which  the  policy 
covers,  the  risk  of  "personal  bodily  injury 
.  .  .  effected  by  external,  violent  and  acci- 
dental means."  Accepting  the  company's 
construction  of  the  policy,  it  is  in  the  posi- 
tion, in  the  first  place,  of  making  a  disease, 
rather  than  a  bodily  injury,  the  subject  of 
an  accident  risk,  and  further,  a  disease,  the 
accidental  causing  of  which  in  the  way  it 
says  is  necessary  in  order  for  it  to  be  acci- 
dentally effected,  would  present  no  element 
whatever  of  bodily  injui*y;  with  the  accident 
then  in  truth,  not  directly  causing  the  disease, 
but,  at  most,  only  producing  a  condition  fav- 
orable for  its  being  incurred. 

Hydrophobia  is  a  disease.  But  its  common 
cause  is  the  bite  of  an  animal,  a  bodily  in- 
jury; and  its  inclusion  in  the  policy  is  there, 
fore  to  be  logically  accounted  for.  It  is 
generally  thought  of  as  a  kind  of  casualty. 
But  why  was  sunstroke  here  made  the  sub- 
ject of  accident  insurance,  in  which  the 
nature  of  the  risk  is  some  form  of  bodily 
injury,  if  in  the  construction  of  the  policy 
it  is  to  be  considered  as  a  disease  and  is 
hence  without  any  element  of  bodily  injury 
in  its  cause?  It  was  in  our  opinion  express- 
ly designated  as  a  risk,  not  as  a  disease,  but 
for  the  purpose  of  avoiding  the  effect  of  those 
decisions  which  have  held  it  to  be  a  disease, 
— in  adoption  of  its  popular  conception  as  a 
species  of  personal  injury,  capable  of  acci- 
dental occurrence,  and  therefore  properly  a 
subject  of  this  kind  of  insurance. 

In  the  early  Sinclair  case,  supra,  decided 
in  England  in  1861,  it  was  held  that  no  li- 
ability arose  for  an  ordinary  sunstroke  imder 
an  accident  insurance  policy  providing  for  in- 
demnity in  the  event  of  "personal  injury 
from,  or  by  reason  or  in  consequence  of,  any 


accident,  etc."  In  the  decision  sunstroke 
was  treated  as  a  disease.  So  considered,  it 
has  no  quality  of  personal  injury  about  it^ 
as  already  stated;  and,  under  that  theory, 
the  determination  that  there  was  no  liability 
under  the-  policy,  waa  sound.  This  holding 
was  followed  in  the  Dozier  case,  where  the 
[589]  policy  was  in  the  same  general  terms, 
— providing  insurance  against  "bodily  in- 
juries sustained  through  external,  violent 
and  accidental  means,"  as  does  the  general 
clause  of  the  present  policy.  In  neither  case 
did  the  policy  designate  sunstroke  as  a  risk. 
It  is  to  be  assumed  that  the  present  policy 
was  dravm  in  the  light  of  that  holding. 
That  the  purpose  was  to  make  sunstroke  a 
part  of  the  contract  risk,  as  a  distinct  fea- 
ture of  the  policy,  is  evident.  We  regard  it 
as  equally  manifest  that  the  purpose  also 
was  to  so  make  it  a  feature  of  the  risk  in 
such  a  way  as  to  avoid  the  effect  of  the 
holding  in  the  Sinclair  case,  and  others  like 
it, — under  which,  if  treated  as  a  disease,  it 
would  not  fall  within  the  general  risk  of  the 
policy, — and  as  would  be,  at  the  same  time, 
consistent  with  such  risk  as  expressed  in 
the  general  insuring  clause,  and  in  harmony 
with  the  theory  of  such  insurance.  This 
could  only  be  done  by  in  the  policy  recogniz- 
ing it  to  be  what  in  the  common  understand- 
ing it  is  considered, — a  form  of  per8<Mial 
injury,  and,  when  suffered  under  certain  cir- 
cumstances, a  casualty.  Such,  we  hold,  is  the 
meaning  and  force  of  the  sunstroke  provision 
of  the  policy. 

Considered  as  a  form  of  bodily  injury,  the 
question  as  to  when  sunstroke  it  to  be  proper- 
ly deemed  as  accidentally  effected,  assumes 
a  different  character  from  that  presented  if 
it  is  regarded  merely  as  a  disease.  The  diffi- 
culty of  introducing  an  accidental  cause  into 
its  occurrence,  treated  as  a  disease,  is  ap- 
parent from  the  illustrations  made  in  the 
company's  brief  as  to  the  state  of  the  circum- 
stances neeussary,  in  that  view,  to  its  acci- 
dental happening.  But  treated  as  an  injury, 
it  is  clear  that  it  may  be  accidentally  ef- 
fected in  ways  much  less  involved  and  remote. 
When,  therefore,  is  the  suffering  of  sunstroke 
to  be  regarded  as  due  to  "accidental  means," 
in  the  sense  in  which  the  latter  term,  in  its- 
relation  to  sunstroke,  is  used  in  the  policy? 

The  word  "means"  is  employed  in  the 
policy  in  the  sense  of  *'cause;*'  the  phrase 
"due  to  accidental  means*'  is  one  of  qualifi- 
cation; and  the  purpose  of  its  use  in  the 
ordinary  accident  policy  is  to  limit  tlie  lia- 
bility of  the  insurer  to  injuries  effected  by 
an  accidental  cause,  as  distinguished  from 
those  which  are  merely  accidental  in  their 
result.  It  is  generally  recognized,  as  it 
should  be,  that  where  a  man  undertakes  to- 
do  a  certain  thing  by  a  particular  means,  and 
the  result  of  his  act  is  such  as  follows.  Id 
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Dot  an  unusual  or  unexpected  way,  from  the 
means  voluntarily  used,  it  cannot  be  said 
to  be  due  to  an  accidental  cause,  though,  in 
the  sense  that  it  was  not  intended,  an  acci- 
dental result  is  the  consequence.  In  the 
numerous  adjudicated  cases  upon  the  subject, 
therefore,  it  is  determined  that  where  by  the 
terms  of  the  contract  the  risk  insured  against 
is  an  injury  effected  by  "accidental  means," 
the  element  of  accident  must  consist  in  that 
which  produces  the  injury^  rather  than  in 
the  mere  fact  that  an  injury  occurs.  The 
rule  itself  is  well  established.  It  is  its  ap- 
plication to  the  varying  kinds  of  accidental 
injuries  which  is  sometimes  involved  in  diffi- 
culty, occasioning,  in  some  instances  diverg- 
ent opinions  by  the  courts. 

The  inquiry  at  once  arises  as  to  when  the 
canse  of  an  injury  is  to  be  [590]  considered 
as  accidental;  that  is,  what  is  the  proper 
construction  of  the  term,  "accidental  means," 
as  used  in  insurance  policies  of  this  nature? 
The  best  definition  of  the  term  in  the  books 
is  that  given  by  the  United  States  Supreme 
Court  in  the  leading  case  of  U.  S.  Mut.  Ace. 
Assoc.  V.  Barry,  131  U.  S.  100  [9  S.  Ct.  756, 
33  U.  S.  (L.  ed.)  60].  There,  the  assured. 
Dr.  Barry,  with  two  other  physicians  had 
visited  a  patient  living  in  a  house  behind  a 
drug  store.  They  came  out  of  the  house  on  a 
platform  which  was  between  four  and  five 
feet  from  the  ground.  By  getting  down  from 
the  platform  it  was  but  a  short  distance  to 
the  drug  store  to  which  they  desired  to  go. 
They  jumped  from  the  platform  to  the 
grouad.  The  other  two  who  jumped  first, 
alighted  safely;  but  the  evidence  was  that 
Dr.  Barry,  though  alighting  upon  his  feet, 
jumped  heavily,  the  sound,  as  he  struck  the 
ground,  being  as  if  he  had  come  down  solidly 
on  his  heels,  like  an  inert  body.  Shortly 
afterwards  he  appeared  ill  and  vomited,  and 
died  nine  days  later,  having  retained  noth- 
ing on  his  stomach  and  having  passed  noth- 
ing but  blood  and  mucus.  There  was  evi- 
dence that  the  cause  of  his  death  was  a 
stricture  of  the  duodenum,  due,  according 
to  the  plaintifTs  contention,  to  the  jump. 
Tlie  accident  policy  on  which  the  suit  was 
brought,  limited  liability  for  death  from 
bodily  injuries,  as  does  the  policy  here,  to 
those  effected  through  external,  violent  and 
accidental  means.  The  Supreme  Court, 
through  Mr.  Justice  Blatchford,  expressed 
its  approval  of  the  trial  court's  instruction 
to  the  jury  under  this  provision  of  the  policy 
in  the  following  language,  which  embodies 
the  substance  of  the  instruction  and  has 
since  served  as  an  accepted  definition  of  the 
term  "accidental  itieans:*' 

*The  court  properly  instructed  them  that 
the  jumping  off  the  platform  was  the  means 
by  which  the  Injury,  if  any  wlis  sustained, 
vras  caused;  that  the  question  was,  whether 


there  was  anything  accidental,  unforeseen, 
involuntary,  unexpected,  in  the  act  of  jump- 
ing, from  the  time  the  deceased  left  the  plat- 
form until  he  alighted  on  the  ground:  that 
the  term  'accidental'  was  used  in  the  policy 
in  its  ordinary,  popular  sense,  as  meaning 
'happening  by  chance;  unexpectedly  taking 
place;  not  according  to  the  usual  course  of 
things;  or  not  as  expected;'  that,  if  a  result 
is  such  as  follows  from  ordinary  means,  vol- 
untarily employed,  in  a  not  unusual  or  un- 
expected way,  it  cannot  be  called  a  result 
effected  by  accidental  means;  but  that  if, 
in  the  act  which  precedes  the  injury,  some- 
thing unforeseen,  unexpected,  unusual  occurs 
which  produces  the  injury,  then  the  injury 
has  resulted  through  accidental  means." 

In  affirming  the  judgment  for  the  plaintiff, 
the  court  also  said: 

"It  is  further  urged  that  there  was  no  evi- 
dence to  support  the  verdict  because  no  acci- 
dent was  shown.  We  do  not  concur  in  this 
view.  The  two  companions  of  the  deceased 
jumped  from  the  same  platform,  at  the  same 
time  and  place,  and  alighted  safely.  It  must 
be  presumed  not  only  that  the  deceased  in- 
tended to  alight  safely;  but  thought  that  he 
would.  The  jury  were,  on  all  the  evidence,  at 
liberty  to  say  that  it  was  an  accident  that 
he  did  not." 

Upon  the  admitted  facts,  was  the  sun- 
stroke suffered  by  Perry,  the  [591]  assured, 
under  this  clearly  stated  general  rule,  an 
accident?  It  was,  undoul>ted1y.  He  was  at 
the  time  walking  the  streets  in  the  ordinary 
way,  unconscious  of  any  danger  from  the 
heat  of  the  sun,  as  is  to  be  plainly  inferred 
from  the  stated  facts,  with  apparently  >no 
apprehension  of  injury  from  that  source, 
and  a  sunstroke  suddenly  befell  him.  True, 
his  exposure  to  the  sun  was  voluntary.  But 
that  does  not  conclude  the  question.  Though 
the  exposure  be  regarded  as  "the  means"  of 
his  injury, — ^to  our  minds  an  erroneous  view, 
— ^and  as  purely  voluntary,  it  cannot  be  said 
that  the  result  was  one  following  'in  a  not 
unusual  or  unexpected  way"  from  such 
means.  On  the  contrary,  in  the  course  of  the 
exposure,  the  act  immediately  preceding  the 
injury,  the  sudden  prostration  occurred,  not 
the  usual  happening  under  such  circumstanc- 
es in  common  experience,  but  having  forcibly 
in  its  event  the  elements  of  ''something  un- 
foreseen, unexpected,"  and  out  of  the  ordi- 
nary course. 

In  the  Barry  case,  the  jump  of  the  as- 
sured, which  constituted  the  act  immediately 
preceding  his  injury  and  occasioned  it,  was 
likewise  voluntary  and  intentional. '  Tt  was 
"the  means"  of  the  injury.  But  the  court 
repudiated  the  proposition  that  because  of 
its  having  been  voluntary,  the  Resulting  in- 
jury could  not  be  regarded  as  due  to  an  ac- 
cident.   It  was  held  to  have  been  an  accident. 
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notwithstanding  the  Toluntary  nature  of  the 
act  which  caused  it,  for  the  reason  that  it 
was  an  unforeseen  result,  following,  not 
naturally  from  the  act,  but  in  an  unusual 
and  unexpected  way. 

The  question  might  well  be  rested  at  this 
place  though  the  exposure  to  which  the  as- 
sured subjected  himself  be  considered  as  ''the 
means''  of  his  injury.  It  is  a  mistake,  how- 
ever, to  indulge  that  assumption.  Exposure 
to  the  heat  is  the  cause  of  a  sunstroke  only 
in  the  sense  that  exposure  to  any  kind  of  ex- 
ternal force  furnishes  the  occasion  of  an  in- 
jury as  the  result  of  its  operation.  In  cases 
arising  under  accident  insurance  policies, 
where  possible  negligence  on  the  part  of  the 
assured  does  not  affect  the  question  of  lia- 
bility, the  efficient  cause  of  a  sunstroke,  the 
via  major  which  inflicts  the  injury,  is  neces- 
sarily the  excessive  heat;  and  it  must,  there- 
fore, be  deemed  ''the  means''  of  the  injury. 
If  it  be  solar  heat,  it  is  not  caused,  and,  when 
operating  naturally,  is  not  controlled  by 
human  agency;  and  under  such  circumstances 
it  is  impossible  to  associate  with  it  the  idea 
of  its  "voluntary  employment;"  or  to  regard 
as  not  an  accident  an  injury  from  it  when 
suffered  as  here  shown,  in  the  sense  that 
under  certain  conditions,  as  declared  in  the 
rule  above  noted,  an  injury  resulting  from 
a  means  voluntarily  employed  will  not  be 
so  deemed. 

A  sunstroke  caused  by  the  sun's  rays, 
happening  under  the  circumstances  found  in 
this  case,  is  in  our  opinion  an  accident;  as 
clearly  so  as  is  a  lightning  stroke.  Hutch- 
craft  V.  Travelers'  Ins.  Co.  87  Ky.  300,  8 
S.  W.  570,  12  Am.  St.  Rep.  484.  It  befell 
the  assured  without  any  human  agency;  and 
in  the  sudden,  unexpected  and  unusual  way 
in  which  he  was  affected  by  the  heat  as  its 
cause,  it  had  all  of  the  elements  of  an  acci- 
dent in  its  occurrence  and  result. 

[592]  It  was  urged  in  the  argument  that 
if  the  sunstroke  which  brought  about  the 
death  of  Ferry  is  held  to  have  been  an  acci- 
dent, it  would  amount  to  a  holding  that 
every  sunstroke  suffered  is  an  accident;  and, 
as  a  consequence,  the  term,  "due  to  accident- 
al means,"  is  denied  any  force  as  an  express 
limitation  upon  the  insurer's  liability  for 
sunstroke.  This,  however,  does  not  follow 
from  the  decision,  as  is  disclosed  when  once 
it  is  recognized,  as  is  held  in  Continental 
Casualty  Co.  v.  Johnson,  already  noted  (74 
Kan.  120,  85  Pac.  545),  that  sunstroke  may 
be  caused  by  artificial,  as  well  as  solar,  heat; 
and  the  term  has  that  meaning  in  an  acci- 
dent policy,  in  the  absence  of  a  contrary 
qualification.  There  is  no  decision,  as  we  are 
aware,  opposed  to  this  holding. 

In  the  Johnson  case  the  policy  appears  to 
have  been  one  also  issued,  as  is  to  be  in- 
ferred from  the  name  of  the  company,  by  the 


present  defendant  in  error.     It  contained  a 
provision  as  follows: 

"The  loss  of  .  .  .  time,  as  above  pro- 
vided, due  solely  to  .  .  .  sunstroke  or 
freezing  due  solely  to  necessary  exposure 
while  engaged  in  his  occupation,  shall  be 
deemed  to  be  due  to  external,  violent  and 
purely  accidental  causes  and  shall  entitle 
the  insured  to  full  benefits  according  to  the 
terms  of  this  policy." 

The  assured,  Johnson,  was  a  flue  welder, 
and  while  engaged  in  his  occupation  was 
overcome  by  heat  from  a  forge  or  furnace 
near  which  he  worked,  becoming  ill  as  the 
result  QiUd  suffering  loss  of  time;  whereupon 
he  brought  an  action  on  the  policy,  claiming 
that  his  loss  was  due  to  sunstroke.  As  is 
stated  in  the  opinion,  it  was  argued  in  be- 
half of  the  defendant  company  that  the  lan- 
guage of  the  provision  quoted  indicated  "a 
conception  of  sunstroke  as  something  of  sud- 
den and  unexpected  occurrence,  more  or  less 
in  the  nature  of  an  accident,  and  that  this 
conception  is  only  appropriate  to  an  attack 
brought  on  by  exposure  to  the  sun's  rays." 
It  was  admitted  by  the  insurer  in  that  case, 
in  other  words,  both  in  its  policy  provision 
and  In  the  interpretation  of  it  which  it  in- 
voked, not  only  that  a  smistroke  suddenly 
and  unexpectedly  suffered  from  the  heat  of 
the  sun  in  the  course  of  a  necessary  expos- 
ure, is  to  be  regarded  as  an  accident;  but, 
furthermore,  that  only  such  a  sunstroke, 
so  suffered,  is  to  be  deemed  as  "due  to  acci- 
dental means."  The  court,  in  determining 
the  case,  overruled  the  contention  that  the 
term,  "sunstroke,"  as  found  in  the  policy, 
denoted  only  a  condition  brought  about  by 
the  heat  of  the  sun>  and  held  that  a  sun- 
stroke  caused  by  artificial  heat  was  equally 
within  the  risk  of  the  policy. 

If,  as  it  thus  appears,  "the  means"  of  a 
sunstroke  may  be  arti^cial  heat, — something 
which  is  produced  and  may  be  controlled  by 
human  agency, — ^under  the  rule  above  stat- 
ed, "that  if  a  result  is  such  as  follows  from 
ordinary  means,  voluntarily  employed,  in  a 
not  unusual  or  unexpected  way,  it  cannot 
be  called  a  result  effected  by  accidental 
means,"  it  follows  that  sunstroke,  effected 
by  such  means,  may  occur  under  such  cir- 
cumstances as  not  to  constitute  it  an  acci- 
dent, just  as  any  other  form  of  injury  pro- 
ceeding from  a  "means"  likewise  caused  by 
and  within  the  [593]  control  of  human 
agency  may,  under  similar  circumstances,  be 
suffered  and,  as  determined  by  the  same  rule, 
be  not  an  accident. 

The  rule,  just  referred  to,  is  but  the  state- 
ment of  a  fact  of  human  experience  with 
respect  to  all  artificial  agencies  and  their 
uses, — the  announcement  of  the  general  rec- 
ognition, that  an  injury  may  result  from  the 
particular  voluntary  use  of  such  an  agency 
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for  a  given  purpose,  but  not  be  an  accident, 
because  ensuing  naturally,  and  in  a  usual 
and  reasonably  to  be  expected  way  from  the 
means  thus  employed.  The  consequences  of 
the  use  of  artificial  heat  are  not  to  be  exempt- 
ed from  its  application.  Where,  because  of 
the  particular  circumstances,  .the  rule  would 
apply  to  any  other  character  of  injury  result- 
ing from  a  given  cause,  it  would,  for  the  same 
reason,  likewise  apply  to  prostration  brought 
about  by  artificial  heat  While  not  as  proba* 
ble,  from  the  nature  of  the  injury,  as  in  the 
case  of  other  kinds  of  injury,  it  is  possible, 
therefore,  under  this  recognized  rule,  for  sun- 
stroke to  occur  under  such  circumstances  as 
not  to  be  an  accident;  and  our  holding  does 
not  exclude  that  possibility. 

There  has  been  no  decision  of  the  question 
presented  in  this  case  by  a  court  of  last  re- 
sort in  any  jurisdiction.    It  has  been  deter- 
mined by  appellate  courts  in  Pennsylvania, 
Indiana  and  New   York,   in  three  different 
cases,  in  addition  to  the  decision  of  the  Court 
of  Civil  Appeals,  in  the  present  case:     6e- 
mandk  v.  Continental  Casualty  Co.  by  the 
Pennsylvania  Superior  Court  (1914)   66  Pa. 
Super.  Ct.  302;   Elsey  v.  Fidelity,  etc.  Co. 
by  the  Appellate  Court  of  Indiana    (1916) 
109  N.  £.  413;  and  Gallagher  v.  Fidelity, 
etc.  Co.   by   the  Appellate  Division  of  the 
Supreme   Court   of    New   York    (1914)    163 
App.  Div.  656,  148  N.  Y.  S.  1016,  now  pend- 
ing in  the  Court  of  Appeals  of  that  State. 
In  the  Semancik  case,  the  form  of  poli<7 
was  the  same  as  the  policy  here,  and  issued 
by  the  same  company.     In  the  Elsey  caM, 
the  general   clause  of  the  policy,  insuring 
against  "bodily  injury  sustained  through  ac- 
cidental means,"  was  followed  by  a  provision 
that,  "sunstroke  suffered  through  accidental 
means  should  be  deemed  a  bodily  injury  with- 
in the  meaning  of  the  policy."    In  both  cases 
it  was  held  that  sunstroke  caused  by  the 
heat  of  the  sun  and  occurring  under  circum- 
stances like  those  in  the  present  case,  is  not 
to  be  regarded  as  an  accident.    In  the  Gal- 
lagher case,  under  a  policy  in  the  same  terms 
and  issued  by  the  same  company  as  that 
considered  in  the  Elsey  case,  it  was  deter- 
mined that  such  a  sunstroke,  suffered  under 
like  circumstances)  is  an  accident,  and  the 
insurer  was  therefore  liable.    In  the  Seman- 
cik opinion   it  was  said  that  the  verdict, 
which  was  for  the  plaintiff,  ''could  only  be 
sustained  by  the  determination  of  the  court 
that  sunstroke  was  purely  accidental  and  not 
a  disease,"  which  ignored  the  important  fact 
that  sunstroke  was  insured  against  in  the 
policy,  in  our  view,  not  as  a  disease,  but  as 
an  injury.    That  the  exposure  was  voluntary, 
appears  to  have  been  a  ground  of  the  deci- 
sion; as  well  as  the  construction  given  the 
policy,  that  there  was  no  liability  for  sun- 
stroke [594]  unless  occurring  in  consequence 
of  a  preceding  accident.    In  the  Elsey  case 


the  question  was  determined  under  a  rule 
announced  by  the  same  court  in  a  previoua 
decision,  that,  "where  an  injury  occurs  as  the 
direct  result  of  intentional  acts,  it  is  not 
produced  by  accidental  means,*'  which  we  de- 
cline to  recognize  as  the  true  rule.  This- 
would  practically  mean  that  no  injury  im- 
mediately occurring  in  the  course  of  an  inten- 
tional act  could  be  an  accident.  A  larger 
number  of  the  injuries,  plainly  accidents,  are 
suffered  in  the  performance  of  intentional 
acts.  Whether  the  immediately  preceding 
act  was  intentional,  is  a  mistaken  test  of 
the  question.  The  proper  and  true  test,  in 
all  instances  of  voluntary  action,  is  that  de- 
fined in  the  Barry  case :  If  in  the  act  which 
precedes  the  injury,  though  an  intentional 
act,  something  unforeseen,  unexpected  and 
unusual  occurs  which  produces  the  injury, 
it  is  accidentally  caused.  If  the  injury  fol- 
lowed in  a  usual  or  reasonably  to  be  expected 
way  from  the  means  voluntarily  employed, 
that  is,  the  given  voluntary  act,  it  is  not  a 
result  accidentally  effected. 

The  rule  followed  by  the  Indiana  court  is 
substantially  that  announced  by  the  Supreme 
Court  of  Connecticut  in  Southard  v.  Railway 
Pass.  Assur.  Co.  34  Conn.  574,  22  Fed.  Cas. 
No.  13,182,  from  whose  views  on  the  sub- 
ject the  Supreme  Court  of  the  United  States 
expressed  its  dissent  in  the  Barry  case. 

We  are  unwilling  to  follow  the  holding  in 
the  Semancik  and  Elsey  cases,  and  are  con- 
tent to  rest  the  decision  upon  the  grounds 
we  have  stated. 

The  question  is  an  important  one,  and  we 
have  been  deeply  concerned  in  its  correct  de- 
cision. It  challenges  careful  thought,  and, 
sensible  of  its  diiBculty  in  certain  phrases, 
that  we  have  endeavored  to  give  it.  That 
which  is  sound  upon  principle  ought  to  be  the 
law;  and  believing  that  the  conclusion  reached 
is  thus  supported,  it  is  adopted  as  our  de- 
cision of  the  question. 

The  judgment  of  the  Court  of  Civil  Appeals 
and  the  District  Court  are  accordingly  re- 
versed. It  is  ordered  that  judgment  be  en- 
tered for  the  plaintiff  in  error  for  the  amount 
of  the  policy,  with  the  statutory  damages 
and  attorneys'  fees  of  $225,  agreed  to  be 
reasonable  in  amount,  with  legal  interest 
from  the  date  of  the  judgment  of  the  District 
Court. 

Reversed  and  rendered. 
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Introductory, 

The  holding  in  Continental  Casualty  Co. 
y.  Johnson,  74  Kan.  129,  10  Ann.  Cas.  85], 
that  the  so-called  "sunstroke  clause"  in  an 
accident  insurance  policy  covers  a  case  of 
prostration  from  artificial  heat  finds  support 
in  the  recent  case  of  Mather  v.  London  Guar- 
antee, etc.  Co.  126  Minn.  186,  145  N.  W. 
963,  wherein  it  appeared  that  the  defendant 
had  issued  to  plaintiffs  as  trustees  for  their 
employees  an  accident  policy  insuring  the 
employees  against  bodily  injuries  suffered 
through  external,  violent  and  accidental 
means.  As  the  policy  was  prepared  and 
printed,  injuries  received  in  consequence  of 
being  under  the  influence  of  or  affected  by 
sunstroke  and  injuries  resulting  from  sun- 
stroke were  excepted  from  the  casualties  in- 
sured against,  but  before  the  assured  ac- 
cepted the  policy  in  controversy  the  word 
"sunstroke"  was  stricken  out  so  that  in- 
juries due  to  sunstroke  were  not  expressly 
excepted  from  the  casualties  covered  by  the 
policy.  One  of  the  employees  so  insured 
while  at  work  in  a  boiler  room  suffered  a 
"sunstroke"  or  ''heatstroke"  from  which 
death  ensued.  "Sunstroke"  and  "heatstroke" 
were  conceded  to  be  synonymous.  The  court 
said:  "As  a  result  of  the  negotiations  for 
this  policy,  sunstroke  was  stricken  from  the 
list  of  exceptions  specified  therein.  Under 
the  circumstances,  this  would  indicate  an 
intention  to  resolve  the  uncertainty  respect- 
ing it  in  favor  of  the  assured;  especially  so 
in  view  of  the  rule  that  insurance  policies 
are  to  be  construed  liberally  in  favor  of  the 
assured,  and  doubtful  and  ambiguous  ques- 
tions resolved  against  the  insurer.  Where 
the  proper  construction  of  a  contract  is  not 
free  from  doubt  recourse  may  be  had  to  the 
preliminary  negotiations  between  the  parties 
for  the  purpose  of  determining  the  correct 
construction  to  be  given  it.  Sandretto  v. 
Wahlsten,  124  Minn.  331,  144  N.  W.  1089, 
and  cases  there  cited.  Defendant's  represen- 
tative admitted  that  the  word  'sunstroke' 
was  stricken  from  the  exceptions  because 
Pickands,  Mather  &  Co.  objected  to  it,  and 
insisted  that  they  wanted  &  policy  which 
would  cover  sunstroke.  The  change  was 
made  for  the  purpose  of  giving  them  such 
a  policy.  Under  the  facts  and  circumstances 
sho^^'n  in  this  case,  the  court  cannot  hold 
as  a  matter  of  law  that  sunstroke  was  not 
covered  by  the  policy.  The  issues  were  sub- 
mitted to  and  determined  by  the  jury  and 
there  is  no  sufficient  ground  for  interfering 
with  their  conclusion." 

View  tliat  Sunstroke  Is  Accident  per  Se. 

In  some  jurisdictions  it  is  held  that  where 
there  is  a  clause  in  an  accident  policy  pro- 
viding in  effect  that  sunstroke  shall  be  con- 
sidered a  bodily  injury,  a  recovery  may  be 


had  as  for  an  accident  for  injuries  or  death 
resulting  from  a  sunstroke  suffered  by  the 
insured  while  engaged  in  his  ordin&ry  occu- 
pation or  business.  Paek  v.  Prudential 
Casualty  Co.  170  Ky.  47,  186  S.  W.  496, 
L.ILA.1916E  952;  Gallagher  y.  Fidelity,  etc. 
Co.  163  App.  Div.  556,  148  N.  Y.  S.  1016. 
And  see  the  reported  case. 

Thus  in  Gallagher  v.  Fidelity,  etc.  Co. 
supra,  it  appeared  that  the  plaintiff  after 
being  exposed  to  the  sun's  rays  in  the  neces- 
sary conduct  of  his  business  for  an  unusual 
number  of  hours  suffered  an  alleged  sun- 
stroke. Article  six  of  the  insuring  clause  of 
the  policy  sued  on  read  as  follows:  "Any 
one  of  tiie  following,  namely — sunstroke, 
freezing,  hydrophobia,  asphyxiation — suffered 
through  accidental  means  (excluding  suicide, 
sane  or  insane,  or  any  attempt  thereat,  sane 
or  insane),  shall  be  deemed  a  bodily  injury 
within  the  meaning  of  this  policy."  In  af- 
firming a  judgment  for  the  plaintiff  the  court 
said:  "Appellant  contends  that  the  sun- 
stroke experienced  by  plaintiff  was  not  suf- 
fered 'through  accidental  means;'  that  an 
injury  occurring  as  the  direct  result  of  in- 
tentional acts  is  not  thus  produced,  and  that 
as  plaintiff  had  intended  to  do  all  of  the 
things  which  he  did  upon  the  day  in  question 
prior  to  the  occasion  thereof,  this  sunstroke, 
although  as  a  result  it  may  have  been  wholly 
unexpected,  followed  intentional  rather  than 
accidental  means.  To  quote  from  his  brief, 
the  phrase  in  question  'means  that  the  policy 
being  an  accident  policy,  the  defendant  will 
pay  indemnity  for  death  or  disability  by 
sunstroke  only  when  the  means  or  causes 
leading  to  such  sunstroke  are  such  as  makes 
the  sunstroke  itself  the  result  of  preceding 
accidental  means.'  If  this  policy  had  in- 
sured only  against  bodily  injury  sustained 
through  accidental  means,  with  no  definition 
or  qualification,  there  might  be  greater 
strength  in  such  contention.  (Southard  v. 
Railway  Pass.  Assur.  Co.  34  Conn.  674; 
Appel  V.  iEtna  L.  Ins.  Co.  86  App.  Div.  83; 
Schmid  v.  Indiana  Trayelers'  Ace.  Assoc.  42 
Ind.  App.  483,  86  N.  E.  1032;  Feder  v.  Iowa 
State  Trayeling  Men's  Assoc.  107  la.  638; 
Sinclair  ▼.  Maritime  Pass.  Assur.  Co.  3  El.  & 
El.  478  [107  E.  C.  L.  478].)  But  even  then  it 
might  be  a  question  for  the  jury,  considering 
sunstroke  as  an  accident  rather  than  a  disease, 
whether  under  the  circumstances  here  dis- 
closed such  sunstroke  was  not  occasioned  by 
'accidental  means.'  While  plaintiff  may  have 
voluntarily  exposed  himself  to  the  sun's  rays, 
all  of  the  evidence  would  justify  a  finding  that 
the  result  of  such  exposure  was  neither  nat- 
ural in  the  sense  that  it  was  usual,  or  a 
result  similar  to  that  which  followed  like 
exposure  on  previous  occasions,  nor  was  it 
foreseen  nor  desired.  An  accident  is  *an 
event  which  takes  place  without  one's  fore- 
sight or  expectation,  and  which  proceeds  from 
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an  unknown  cause  or  an  unusual  effect  of  a 
known  cause  not  within  the  expectation  of 
the  person  injured.'  (Richards  Ins.  Law 
[3d  ed.]  §  385.)  'Accidental  means  are 
those  which  produce  effects  which  are  not 
their  natural  and  probable  consequences.' 
(4  Cooley  Ins.  3156.)  Means  as  here  used 
is  synonymous  with  cause,  and  appearing  in 
a  policy  of  insurance  in  connection  with  the 
adjective  'accidental'  is  used  'in  its  ordinary, 
popular  sense,  as  meaning  "happening  by 
chance;  unexpectedly  taking  place;  not  ac- 
cording to  the  usual  course  of  things;  or  not 
as  expected;"  ...  if  a  result  is  such  as 
follows  from  ordinary  means,  voluntarily 
employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by 
accidental  means;  but  .  .  .  if,  in  the 
act  which  precedes  the  injury,  something  un. 
foreseen,  unexpected,  unusual  occurs  which 
produces  the  injury,  then  the  injury  has  re- 
sulted through  accidental  means.'  (Mutu- 
al Accident  Assoc,  v.  Barry,  131  U.  S.  100, 
121.)  Technically,  sunstroke  is  rather  a  dis- 
ease than  an  accident.  As  was  said  by  Cock- 
burn  Ch.  J.,  sunstroke  is  'an  inflammatory 
disease  of  the  brain,  brought  on  by  exposure 
to  the  too  intense  heat  of  the  sun's  rays.' 
(Sinclair  v.  Maritime  Pass.  Ins.  Co.  supra.) 
Sunstroke  is  a  term  'applied  to  the  effects 
produced  upon  the  central  nervous  system, 
and  through  it  upon  other  organs  of  the 
body,  by  exposure  to  the  sun  or  to  over- 
heated air.'  (Encyclopedia*  Britannica  [11th 
ed.],  title  'Sunstroke.')  The  evidence  in  thii& 
case  also  warrants  the  finding  that  this  in- 
flammatory condition  of  the  brain  may  re- 
sult from  exposure  to  artificial  heat  as  well 
as  from  the  direct  rays  of  the  sun.  The  an- 
tithesis of  'accidental'  is  'intentional.'  It 
may  be  that  plaintiff  intentionally  exposed 
himself  to  the  sun,  but  that  he  intended 
thereby  to  produce  this  'inflammatory  con- 
dition of  the  brain'  is  without  any  evidence 
to  support  it.  The  result  was  not  'according 
to  the  usual  course  of  things.'  It  did  not 
follow  as  a  'usual  effect  of  a  known  cause.' 
It  was  not  the  'natural  and  probable  conse- 
quence' thereof,  any  more  than  was  the 
injury  considered  in  Mutual  Accident  Assoc. 
▼.  Barry  (supra),  or  in  American  Accident 
Co.  V.  Carson  (99  Ky.  441),  or  in  Button 
V.  American  Mutual  Accident  Assoc.  (92 
Wis.  83),  In  the  policy  now  under  considera- 
tion, however,  in  Its  defining  clause,  sun- 
stroke is  included  within  the  definition  of 
"bodily  injury,'  and  because  this  is  an  acci- 
dent as  distinguished  from  ft  life  policy.  It 
might  be  urged  with  considerable  force  that 
every  sunstroke  is  within  the  meaning  of  the 
policy  an  accidental  bodily  injury.  While 
it  may  bis  conceded  that  sunstroke,  freezing 
and  hydrophobia  are  diseases  rather  than 
accidents,  the  popular  idea  is  not  so,  and  as 
a  concession  to  this  view,  to  save  all  ques- 


tions afl  to  liability  therefor,  these,  together 
with  asphyxiation,  are  specifically  named  as 
conditions  as  to  which  the  policy  holds  good. 
(Herdic  v.  Maryland  Casualty  Co.  146  Fed. 
396,  affi/rmed  149  Fed.  198. )  'Accident  insur- 
ance companies  do  business  mostly  with  the 
common  people,  and  the  term  "accident"  as 
used  in  these  policies  should  be  construed 
most  strongly  against  the  companies,  and  be 
defined  according  to  the  ordinary  and  usual 
understanding  of  its  signification.'  (Young 
V.  Railway  Mail  Assoc.  126  Mo.  App.  325.) 
The  exact  language  of  the  clause  in  question 
is  above  quoted.  The  language  taken  in  its 
entirety  is  inapt.  If  both  of  the  qualifying 
clauses  relate  not  only  to  asphyxiation,  which 
they  immediately  follow,  but  to  sunstroke, 
freezing  and  hydrophobia  as  well,  it  is  not 
easy  to  contemplate  hydrophobia  as  being  a 
method  adopted  by  a  would-be  suicide.  One 
might,  it  is  true,  expose  himself  to  a  dog 
bite,  but  that  is  not  the  language  of  the 
policy,  and  if  he  did  so  it  by  no  means  fol- 
lows that  hydrophobia  would  result  there" 
from.  The  punctuation  would  limit  the 
qualifying  clause,  'suffered  through  accidental 
means'  to  asphyxiation  only,  and  so  limited 
we  can  conceive  of  a  person  suffering  asphyxi- 
ation intentionally  or  accidentally.  We  can 
think  also  of  a  person  exposing  himself  to 
great  heat  or  to  extreme  cold,  but  that  he 
deliberately  intended  thereby  in  the  one  case 
to  bring  ieibout  the  disease  known  as  sun- 
stroke, and  in  the  other  case  the  physical 
condition  known  as  freezing,  it  is  not  easy 
to  conclude.  If  there  must  be  a  'preceding 
accident,*  and'  in  consequence  thereof  subse- 
quent exposure  to  the  sun's  rays  or  excessive 
heat,  followed  by  the  disease  known  as  sun- 
stroke, to  come  within  the  terms  of  this  poli- 
cy, then  the  clause  in  question  would  add 
little  or  nothing  to  the  previous  binding  force 
of  the  policy,  for  the  reason  that  the  indem- 
nity would  be  not  for  the  sunstroke  inde- 
pendently considered,  but  for  the  accident 
which  preceded  it,  and  for  everything  result- 
ing therefrom,  including  such  sunstroke.  If 
the  language  is  vague  and  indefinite  it  must 
be  construed  most  strongly  against  the  in- 
surer. (Schumacher  v.  Great  Eastern  C.  k  I. 
Go.  197  N.  Y.  68;  Paul  v.  Travelers'  Ins.  Cd. 
112  N.  Y.  472.)  We  think,  therefore,  that 
upoii  th9  evidence'  in  this  case  the  learned 
trial  court  would  have  been  justified  in  leav- 
ing to  the  jury  as  the  only  question  of  fact 
in  the  ease  the  question  whether  plaintiff  did 
suffer  It  sunstroke.  The  fact  that  it  was  also 
left  to  the  jury  to  say  whether  he  suffered 
a  Sunstroke  'within  the  meaning  of  this  arti- 
cle 6  of  the  policy,'  which  had  just  been  read 
in  their  hearing,  in  view  of  their  verdict, 
presents  no  gVound  of  error." 

In  Pack  V.  Prudential  Casnalty  Ck>.  170 
Ky.  47,  186  S.  W.  496,  L.R.A.  1915E  952, 
it  was  alleged  that  the  insured  died  on  July 
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10  from  the  effect  of  a  sunstroke  receiyed  on 
July  6  while  at  his  usual  work,  it  appearing 
however  that  the*  immediate  cause  of  death 
was  pneumonia.  A  provision  in  the  policy 
under  the  heading,  "Special  death  indemnity/* 
read  as  follows:  "If  sunstroke,  caused  by 
the  direct  effect  of  the  sun's  rays,  or  freezing, 
septicaemia,  or  hydrophobia,  or  the  involun- 
tary and  unconscious  inhalation  of  gas- or 
other  poisonous  vapor,  accidentally  suffered 
by  the  insured,  shall  result  directly,  Inde- 
pendently and  exclusively  of  all  other  causes, 
in  the  death  of  the  insured  within  ninety  days 
from  date  of  exposure  or  infection,  the  com* 
pany  will  pay  the  beneficiary  hereinbefore 
named  the  principal  sum.  of  this  policy,  and 
the  company  shall  not  be  liable  imder  any 
other  provision  of  this  policy  for  death  so 
caused."  In  holding  that  the  insurer  was  lia- 
ble for  a  death  resulting  from  sunstroke  un- 
der the  circumstances  the  court  said:  "We 
do  not  think  it  would  be  a  fair  or  reasonable 
construction  of  the  contract  to  exempt  the 
company  from  liability  if  the  death  of  Pack 
was  caused  directly  by  a  sunstroke.  The 
policy  expressly  recognizes  that  death  may  re- 
sult from  sunstroke  accidentally  suffered  and 
undertakes  to  indemnify  the  insured  against 
an  accident  of  this  nature.  So  that  if  we 
should  come  to  apply  the  provisions  of  this 
policy  to  death  caused  directly  by  sunstroke, 
the  only  question  left  open  would  be  whether 
or  not  a  sunstroke  suffered  under  the  circum- 
stances described  was  accidental  within  the 
meaning  of  the  policy.  The  policy  stipulates 
that  the  company  will  pay  the  beneficiary 
the  principal  sum  of  this  policy  *il  sunstroke 
caused  by  the 'direct  effect  of  the  sun's  rays, 
.  .  .  accidentally  suffered  by  the  insured 
shall  result  directly,  independently  and  ex- 
clusively of  all  other  causes  in  the  death  of 
the  insured  witiiin  ninety  days  from  the  date 
of  the  exposure.'  Now  is  this  indemnity  to 
be  limited  to  sunstroke  that  is  preceded  by 
and  caused  by  an  accident  or  an  unforeseen 
or  unexpected  event,  ot  is  it  to  embrace 
sunstroke  produced  by  causes  that  could  not 
be  reasonably  anticipated  and  which  occur 
while  the  insured  is  going  about  his  business 
in  the  usual  way?  If  the  latter,  then  this 
clause  would  cover  a  sunstroke  suffered  under 
the  circumstances  described  in  the  evidence, 
because  it  is  a  matter  of  common  knowledge 
that  sunstroke  in  this  climate  is  not  the 
natural  or  probable  result  of  engaging  in 
ordinary  manual  labor  on  a  warm  summer 
day.  On  the  contrary,  it  is  a  very  unexpected 
and  unusual  occurrence.  It  is  so  rare  indeed 
that  it  may  well  be  called  an  accident,  whidi 
is  defined  by  Webster  as  'an  event  that  takes 
place  without  one's  foresight  or  expectation. 
An  undesigned,  sudden  and  unexpected  event, 
.  .  .  happening  by  chance  or  unexpectedly, 
taking  place  not  according  to  the  usual  course 


of  things.'  The  same  definition  in  different 
words  is  found  in  Corpus  Juris,  Vol.  1,  page 
300,  and  in  A.  &  £.  £nc  of  Law,  VoL  1, 
page  293.  And  this  definition  of  an  accident 
seems  peculiarly  fitted  to  the  facts  of  this 
case.  Here  Pack  was  engaged  with  other 
laborers  in  doing  ordinary  manual  labor  such 
as  great  numbers  of  laboring  men  are  en- 
gaged in  every  day.  They  are  accustomed  to 
working  in  exposed  places  on  hot  days  and 
do  not  anticipate  any  ill  effects  from  the  heat. 
Occasionally  perhaps  one  of  them  may  have 
a  sunstroke,  but  if  he  does  it  is  such  an 
unexpected,  unforeseen  and  unusual  thing  as 
to  come  well  within  the  definition  of  an  acci- 
dent. Unless  the  clause  in  this  contract  pro- 
viding indemnity  against  sunstroke  is  con- 
strued to  embrace  cases  like  the  one  we  have, 
it  is  deceptive  and  misleading  and  fails  to 
afford  the  protection  its  reading  implies.  If 
an  insured  who  should  suffer  sunstroke  when 
engaged  in  his  usual  occupation  or  in  doing 
the  things  he  usually  does,  is  not  to  be  pro- 
tected by  this  clause  in  the  policy,  it  has 
little  beneficial  meaning,  for,  according  to 
the  construction  contended  for,  the  insured 
would  not  be  protected  in  any  state  of  case 
unless  the  sunstroke  happened  while  the  in- 
sured was  by  accident  or  misfortune  involun- 
tarily placed  in  a  position  or  surrounded  by 
conditions  that  would  subject  him  to  the 
rays  of  the  sun  in  an  unexpected  and  unfore- 
seen manner.  It  is  of  course  true  that  sun- 
stroke suffered  in  this  way  would  be  acci- 
dental, but  not  more  so  than  would  sunstroke 
suffered  under  ordinary  conditions  when  it 
could  not  be  reasonably  anticipated  or  fore- 
seen that  it  would  happen.  The  very  purpose 
of  accident  insurance  is  to  protect  the  in- 
sured against  accidents  that  occur  when  he 
is  going  about  his  business  or  attending  to 
his  work  of  affairs  in  the  usual  way  without 
any  thought  of  being  injured  or  killed,  and 
when  there  is  no  probability,  in  the  ordinary 
course  of  human  experience^  that  he  will  meet 
with  accident  or  death.  The  reason  why  men 
secure  accident  insurance  is  to  protect  them 
against  unforeseen  and  imexpected  accidents 
that  may  happen  in  the  ordinary  course  of 
their  lives  and  when  they  are  pursuing  in 
the  usual  way  their  daily  vocations,  or  doing 
in  the  ordinary  way  the  things  that  men  do 
in  the  common,  every-day  affairs  of  life. 
Nearly  all  accidents  happen  when  people  are 
going  about  their  business  in  the  usual  way 
and  are  voluntarily  doing  the  things  before 
them  to  do.  There  are  many  clauses  in  this 
policy  protecting  the  insured  against  acci- 
dental injury  or  death,  and  if  the  argument 
of  counsel  is  sound  when  applied  to  the  sun- 
stroke clause  in  the  policy,  there  seems  no 
good  reason  why  the  construction  contended 
for  should  not  embrace  all  of  the  other  in- 
demnity features,  with  the  result  that  the 
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iiuured  would  find  himself  without  protec- 
tion against  the  very  things  for  which  he  se- 
cured the  insurance  as  indemnity.  We  there- 
fore hold  that  although  Pack  was  Toluntarily 
engaged  in  working  in  the  sun,  the  sunstroke 
was,  nevertheless,  an  accident  that  he  could 
not  reasonably  have  foreseen  or  anticipated, 
although  if  it  might  have  reasonably  been  ex- 
pected that  a  sunstroke  would  follow  as  a 
natural  and  probable  result  of  his  work  on 
this  hot  day,  the  stroke  was  not  an  aceident 
within  the  meaning  of  the  policy." 

View  that  Sunstroke  la  Not  Aceident 

per  8e. 

In  some  jurisdictionB  in  construing  the 
''snnstroke  clause"  it  is  held  that  recovery 
must  be  denied  for  injuries  to  or  death  of  the 
insured  from  the  effect  of  a  sunstroke,  unless 
the  sunstroke  was  brought  about  by  some 
"aceident."  Continental  Casualty  Co.  v.  Pitt- 
man,  146  Ga.  641,  89  S.  £.  716;  Eisey  v. 
Fidelity,  etc.  Co.  (Ind.)  100  N.  E.  413; 
Semancik  y.  Continental  Casualty  Co.  56  Pa, 
Super.  Ct.  392. 

Thus  in  the  case  first  cited,  an  action  on 
an  accident  insurance  policy,  it  appeared  that 
the  insured,  a  railroad  fireman,  died  from 
the  effect  of  a  sunstroke  suffered  while  he  was 
^g>ged  in  his  ordinary  work  in  very  hot 
weather.  One  clause  of  the  policy  provided 
for  payments  of  indemnities  set  forth,  for 
bodily  injuries  caused  tiirough  external,  vio- 
lent, and  purely  accidental  means;  and  an- 
other clause  read  as  follows:  "If  sunstroke^ 
freezing,  or  hydrophobia,  due  in  either  case 
to  external,  violent,  and  accidental  means, 
shall  result,  independently  of  all  other  causes, 
in  the  death  of  the  insured  within  ninety 
days  from  date  of  exposure  or  infection,  the 
company  will  pay  said  principal  sum."  The 
court  in  holding  that  there  could  be  no  re- 
covery said:  "The  death  of  the  insured  was 
from  sunstroke,  which  overcame  the  decedent 
while  he  was  performing  his  ordinary  duties 
in  the  ordinary  way  upon  a  hot  sununer  day; 
and  there  is  nothing  in  the  evidence  to  show 
that  the  sunstroke  was  due  to  'external,  vio- 
lent, and  accidental  means,'  within  the  mean* 
log  of  those  terms  as  employed  in  the  policy 
•ned  upon." 

In  Semancik  t.  Continental  Casualty  Co. 
56  Pa.  Super.  Ci.  392,  an  action  on  a  policy 
of  accident  insurance,  the  trial  court  after 
a  verdict  for  the  plaintiff  entered  judgment 
for  the  defendant  non  obstante  veredicto. 
1*he  appellate  court  said:  ''The  policy  of 
insurance  issued  by  the  defendant  to  the 
husband  of  the  plaintiff  contained  two  clauses 
which  determine  the  extent  of  the  liability  of 
the  company  and  which  give  rise  to  the 
pending  dispute.  Part  1  provides  as  follows: 
'If  the  insured  while  this  policy  is  in  force 


shall  receive  personal  bodily  injury  .  .  . 
which  is  effected  directly  and  independently 
of  all  other  causes  through  external,  violent 
and  purely  accidental  means  and  which  causes 
at  once  and  continuously  after  the  accident 
total  inability  to  engage  in  any  and  every 
labor  or  occupation  the  company  will  pay 
indemnity  for  loss  of  life,  limb,  limbs,  sight 
or  time  resulting  therefrom.'  Section  A  of 
part  6  is  in  the  following  terms:  'If  sun- 
stroke, freezing  or  hydrophobia  due  in  either 
case  to  external,  violent  and  accidental  means 
shall  result  independently  of  all  other  causes 
in  the  death  of  the  insured  within  ninety 
days  from  date  of  exposure  or  infection  the 
company  will  pay  said  principal  sum  as  in- 
demnity for  loss  of  life.'  The  insured  waa 
employed  as  a  section  man  on  a  railroad  and 
was  so  engaged  on  July  6,  1911,  when  he 
became  sick  and  shortly  afterward  on  the 
same  day  died.  The  day  was  very  warm  as 
were  the  two  preceding  days  and  the  plaintiff 
alleges  that  her  husband  died  from  sunstroke. 
The  only  evidence  as  to  the  cause  of  death 
was  the  statement  of  the  physician,  accom- 
panying the  proof  of  loss,  that, the  insured 
died  from  sunstroke.  The  defendant  is  not 
a  general  life  insurance  company;  it  is  an 
accident  insurance  company  and  as  appears 
from  the  terms  of  its  policy  only  undertakes 
to  insure  against  death  or  injury  effected 
directly  and  independently  of  all  other  causes 
through  external,  violent  and  purely  acci- 
dental means.  Its  insuranoe  is  not  against 
all  bodily  injuries  nor  against  death  from 
sudden  and  unanticipated  diseases.  The 
words  of  the  policy  limit  the  extent  of  the 
risk  to  the  special  circumstances  and  condi- 
tions therein  described.  It  was  the  obvious 
purpose  not  to  assume  responsibility  for 
every  physical  misfortune  occurring  suddenly 
or  unexpectedly.  Every  disease  is  unexpect- 
ed to  the  sufferer  and  in  a  sense  happens  by 
chance,  but  it  was  not  this  wide  class  of 
cases  which  the  company  was  to  cover  by 
its  policy.  The  distinction  between  casualty 
insurance  and  life  insurance  is  well  known, 
the  risk  in  the  case  of  the  life  insurance 
company  being  fixed  and  definite  except  as  to 
the  time  when  the  liability  shall  occur  while 
in  the  case  of  the  accident  company  the  re- 
sponsibility is  contingent  and  may  never  arise. 
The  rights  of  the  insured  and  the  liability 
of  the  insurer  are  measured  by  the  terms  of 
the  contract  and  to  that,  resort  must  be  had 
to  ascertain  the  validity  of  the  plaintiff's 
claim.  What  the  defendant  undertook  to  do 
was  to  insure  against  'personal  bodily  in- 
jury.' The  risk  assumed  relates  to  such  in« 
juries  as  are  affected  directly  and  indepen- 
dently of  all  other  causes  through  external, 
violent  and  purely  accidental  means  and  in 
the  case  of  sunstroke,  freezing  or  hydrophobia 
when  the  injury  is  due  to  external,  violent 
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and  accidental  means  independent  of  all  other 
causes.  The  plaintiff  aBsumes  the  burden, 
therefore,  of  showing  that  her  husband  died 
from  sunstroke  and  that  this  was  effected 
through  external,  violent  and  purely  acci- 
dental means.  Assuming  that  the  proof  of 
the  cause  of  death  is  sufficient  the  verdict 
could  only  be  sustained  by  the  determination 
of  the  court' that  sunstroke  was  purely  acci- 
dental and  not  a  disease.  That  it  is  a  re- 
sult of  exposure  to  extreme  heat  is  a  matter 
of  general  knowledge  as  is  freezing  the  result 
of  exposure  to  extreme  cold,  but  it  does  not 
necessarily  follow  that  the  injury  is  acciden- 
tal in  either  case.  Voluntary  exposure  to 
heat  or  cold  with  a  knowledge  of  the  exist- 
ing conditions  and  action  by  the  insured  in 
an  intended  and  ordinary  manner  under  such 
circumstances  resulting  in  bodily  injury  does 
not  present  a  state  of  facts  on  which  the 
court  can  with  confidence  declare  that  such 
injury  was  effected  by  accidental  means  al- 
though the  injury  was  accidental  in  that  it 
was  not  designed  nor  anticipated.  Many 
cases  hold  that  the  element  of  'accident'  in 
the  ordinary  and  popular  understanding  of 
that  term  must  exist  in  order  to. support  an. 
action  of  a  policy  insuring  against  injirry 
effected  through  accidental  means  although 
the  injury  was  not  designed  nor  anticipated. 
.  .  .  It  is  not  sufficient  to  show  that  a 
bodily  injury  was  received— rthat  of  course  is 
necessarily  involved  in  a.  case  of  sunstroke — 
but  that  fact  must  be  followed  with  evidence 
that  the  injury  was  brought  about  by  acci- 
dental means.  That  injury  from  sunstroke 
was  .not  intended  to  be  included  in  the  lia- 
bilii^  assumed  under  part  1  of  the  contract 
is  evident  from  paragraph  A  of  part  6  where 
special  provision  is  made  in  regard  to  sun- 
stroke occurring  under  certain  circumstances. 
If  the  intention  had  been  to  include  injuriea 
of  this  class  in  the  general  risk  tiiere.  would 
have  been  no  occasion  for  the  provision  con- 
tained in  paragraph  A  of  j^art  G.  There  was 
manifestly  an  :  intention  to  make  the  policy 
cover  cases  of  sunstroke,  freezing  and  hy- 
drophobia only  whto  some  accident  was  the 

means  of  the  injury It  is  also  claimed 

that  if  part  1  of  the  policy  does  not  cover 
the  plaintiff's  case  the  provision  of  part  6 
with  reference  to  sunstroke  may  be  applied 
and  that  it  must  be  construed  as  covering 
every  case  of  sunstroke  if  it  have  meaning 
or  force  at  ail..  It  cannot  be  doubted  that 
the .  sunstroke  clause  was  intended  to  apply 
to  a  particular  class  of  sunstrokes.  The 
learned  counsel  for  the  appellant  claims  that 
no  such  class  exists  or  is  so  exceptionally 
rare  as  to  be  negligible  in  the  contemplation 
of  an  insurance  company,  but  this  we  think 
is  not  a  sufficient  reason  for  giving  it  the 
construction,  oontoided  for.  We  cannot  say 
that   there  may  not  be  cases  of   sunstroke 


and  freezing  resulting  from  accidental  means. 
It  is  easy  to  see  that  one  might  perish  from 
freezing  as  the  result  of  a  shipwreck  or  by 
exposure  to  a  storm  to  which  one  might  be 
subjected  by  reason  of  an  accident,  and  it 
is  not  improbable,  certainly  not  impossible, 
that  a  person  might  be  subjected  to  sunstroke 
because  of  exposure  brought  f^bout  by  an 
accident.  We  cannot  rewrite  the  contract 
for  the  parties  and  cannot  determine  from 
any  fact  disclosed  at  the  trial  that  conditions 
might  not  arise  to  which  this  provision  of 
the  policy  would  he  applicable.  After  a  care- 
ful consideration  of  the  case  and  of  the  able 
argument  of  the  counsel  for  the  appellant 
we  are  of  the  opinion  that  the  conclusion  of 
the  learned  trial  judge  on  the  rule  for  judg- 
ment non  obstante  veredicto  is  correct." 

In  Elsey  v.  Fidelity,  etc.  Co.  (Ind.)  109 
N.  E.  413,  the  provisions  of  the  policy  under 
consideration  read  as  follows:  "The  Insur- 
ing Clause:  The  Fidelity  h.  Casualty  Com- 
pany of  New  York  .  .  .  does  hereby  in- 
sure the  person  .  named  in  .  .  . 
against  bodily  injury  sustained  during  the 
term  of  one  year  .  .  .  through  accidental 
means  (excluding  suicide,  sane  or  insane,  or 
any  attempt  thereat,  sane  or  insane),  and 
resulting  directly,  etc.  Sunstroke,  Freezing, 
Hydrophobia,  Asphyxiation:  Article  6.  Any 
one  of  the  following,  namely — sunstroke, 
freezing,  hydrophobia,  asphyxiation — ^suffered 
through  accidental  means  (excluding  suicide, 
sane  or  insane,  or  any  attempt  thereat,  sane 
or  insane),  shall  be  deemed  a  bodily  injury 
within  the  meaning  of  this  policy.'*  In  hold- 
ing that  the  insured  did  not  suffer  a  sun- 
stroke through  accidental  means  the  court 
said:  "It  is  not  denied  that  appellant  suf- 
fered a  sunstroke  while  the  policy  was  in 
force,  and  that,  by  reason  thereof,  he  is. 
entitled  to  recover  in  this  action,  if  the 
circumstances  under  which  he  received  such 
injury  bring  the  occurrence  within  the  in- 
demnity provisions  of  this  policy.  These  cir- 
cumstances, as  testified  to  by  appellant,  are 
substantially  as  follows:  Appelkmt,  a  man 
of  thirty  years  of  age,  living  in  Indianapolis, 
and  employed  as  a  bookkeeper,  was  in  good 
physical  condition  prior  to  suffering. such  sun- 
stroke. On  the  morning  of  July  5,.  1911,  he 
left  his  home  on  West  Vermont  street  to 
go  to  his  place  of  employment.  As  had  been 
his  custom  for  a  number  of  .months,  he  walked 
several  blocks  to  the  post  office,  got  his  em- 
ployer's mail,  and  thence  proceeded  to  in 
front  of  the  Denison  Hotel,  where  he  waited 
a  short  time  in  the  shade  of  that  buildin;^  for 
a  car.  He  then  took  an  open  summer  car, 
seated  himself  on  the  east  side,  and  rode 
three  blocks  northeastward  along  Massachu- 
setts avenue,  and  there  left  the  car  near  the 
place  of  his  employment..  .As  the  .car.  i^- 
proached   the  crossing  where   appellant  left 
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it,  he  encountered  a  very  hot  zone  of  air, 
and  thereupon  experienced  a  peculiar  sensa- 
tion, described  by  him  as  being  of  a  hot 
nature,  and,  as  he  started  to  ^et  off  the 
ear,  he  reeled,  staggered  to  the  sidewalk,  and 
thence,  feeling  sick,  he  went  into  a  drug 
store  for  treatment.  His  trouble  was  diag* 
nosed  as  and  proved  to  be  sunstroke,  from 
which  he  was  completely  disabled  for  a  num- 
ber of  months,  and  the  effects  of  which  re- 
mained with  him  at  the  time  of  the  trial. 
He  frequently  went  from  the  Denison  corner 
to  his  place  of  employment  by  car,  and  at 
such  times  traveled  the  Massachusetts  ave* 
Due  route.  That  morning  he  took  the  car 
of  his  own  volition,  chose  his  own  seat  there- 
in, and  did  Just  what  he  intended  to  do, 
and  exactly  what  he  had  been  in  the  habit  of 
doing  for  at  least  a. year,  except  that  som« 
mornings  he  walked  the  entire  distance. 
There  was  nothing  unusual  about  the  day 
or  the  character  of  the  weather  for  that  sea- 
son of  the  year;  it  being  very  warm,  as  it 
ordinarily  is .  in  July.  The  two  preceding 
days  also  were  very  warm.  Prior  to  the 
sunstroke,  appellant  was  in  good  physical 
condition.  F.or  the  purpose  of  showing  that 
there  was  something  exceptional  in  the  cir- 
cumstances preceding  and  attending  the  in- 
fliction of  the  sunstroke  on  appellant,  and 
presumably  for  the  purpose  of  bringing  the  in- 
cident within  the  'accidental  means'  provision 
of  the  policy,  expert  evidence  on  the  subject 
of  atmospheric  temperature  and  humidity  was 
heard.  .  .  .  There  was  also  other  expert 
evidence  that  a  person  is  more  likely  to  suffer 
a  sunstroke  when  his  system  is  depleted  than 
when  he  is  physically  vigorous,  and  that  to 
pass  suddenly  from  a  hot  atmosphere  into 
one  materially  hotter,  as  well  as  of  a  high 
percentage  of  humidity,  is  conducive  of  sun- 
stroke. There  was  also  other  evidence,  ap- 
parently directed  to  the  same  end,  th^t  at 
the  place  where  appellant  boarded  the  car 
the  buildings  were  tall  and  close  together 
and  afforded  considerable  protection  from 
hoth  the  direct  a)id  the  indirect  rays  of  the 
sun,  and  that  nprtheastward  along  Massa- 
chusetts atenue  the  buildings  diminished 
somewhat  in  height  and  compactness,  and 
that  the  effect  of  the  s«m's  rays  direct  and 
reflected  on  the  traveler  increased  propor- 
tionally.'' After  discussing  the  construction 
given  article  6  in  Gallagher  t.  Fidelity,  etc. 
Co.  quoted  in* the  preceding  subdiTfsion  of 
this  note  the  court  continued:  '^The  rules 
of  punctuation  are  not  absolutely  fixed  and 
inffexible,  and  'M  persons  do  not  follow  such 
niles  as  are  established.  It  follows  that, 
^hile  its  punctuation  should  b^  considered  in 
eonstming  a  4|QCiunc9i|t».  it  pught  not  be  as- 
signed a  eQiitrcdlii^g,  effect.  Maley  v.  Clark, 
33  Ind.  App^,l^>  7.0  ¥^.^ JE.,^1005.  Hpv^ever, 
to  us  the  punctuation  of  aii^cle  6  indicates 
Ann.  Cas.  191 8  A — 84. 


that  the  limiting  phrase  qualifies  each  of  the 
four  specifications  of  injury  or  disease  that 
precedes  it.  Thus,  a  dash  is  placed  immedi- 
ately before  'sunstroke'  and  follows  immedi- 
ately after  'asphyxiation.'  Being  thus  hedged 
off  by  dashes  would  indicate  that  the  four 
specifications  are  to  be  considered  en  masse. 
If  the  limiting  phrase  were  intended  to  apply 
only  to  'asphyxiation,'  there  should  be  no 
punctuation  between  that  term  and  'suffered;' 
and  the  second  dash  should  be  placed  after 
'means,'  if  the  first  part  of  the  phrase  alone 
is  intended  to  apply  only  to  'asphyxiation,' 
or  after  the  last  word  'insane,'  if  the  force 
of  the  entire  phrase  is  to  be  .restricted.  The 
expression  composed  of  said  four  specifica- 
tions is  placed  in  apposition  to  the  unex- 
pressed word  limited  by  'following.'  The  dash, 
is  used  to  show  unmistakably  that  the  con- 
struction is  appositive.  Bardeen's 'Rhetoric, 
p.  271.  If  it  be  preferred  that  such  speci- 
fications be  considered  as  parenthetical  in 
nature,  then  the  dash  is  frequently  used  at 
the  beginning  and  ending  of  a  parenthetical 
clause.  Century  Dictionary.  It  follows  that 
to  us  the  punctuation  indicates  that  the  lim- 
iting phrase  affects  each  of  such  specifica- 
tions. Taking  up  the  analysis  of  article  6, 
the  rules  applicable  are  well  established. 
Policies  of  accident  insurance  are  liberally 
construedi  in  favor  of  the  insured,  though 
strictly  construed  against  the  insurer.  In 
case  of  ambiguity  in  the  policy,  provisions 
or  exceptions  which  tend  to  limit  or  defeat 
liability  thereunder  shotild  be  construed 
more  strongly  against  those  for  whose, bene- 
fit they  are  inserted  and  most  favorably 
towards  those  against  whom  they  are  meftnt 
to  operate.  The  maxim  'Noscitur  a  sociis,' 
may  be  resorted  to  in  the  interpreta- 
tion of  a  clause  of  doubtful  meaning.  The 
rights  of  the  parties,  however,  are  determined 
by  the  language  of  the  instrument,  and  con- 
sequently the  langwvge  of  the  policy  should 
receive  a  reasonable  interpretation.  1  C.  J. 
414  et  seq.  The  cardinal  rule  is  to  ascertain 
the  intention,  of  the  parties  from  the  words 
employed,  and  to  give  eftect  to  that  intention, 
if  it  can  be  done  consistent  with  legal  prin- 
ciples. Jennings  v.  Brotherhood,  etc.  44  Colo. 
68,  96  Pae.  982,  18  L.RJL(N.S.)  109,  130 
Am.  St.  Rep.  109.  It  must  not  be  supposed, 
however,  that  an  attempt  should  be  made  to 
ascertain  the  actual  mental  processes  of  the 
parties  to  a  particular  contract.  The  law 
presumes  that  the  parties  understood  the  im- 
port of  their  contract,  and  that  they  had  the 
intention  which  the  words  make  manifest.  6 
R.  C.  L.  835 ; .  Richardson  v.  Maine  Ins.  Co. 
46  Me.  394,  7i  Am.  Dec  459.  Returning,  to 
our  si^bject  with  these  rules  in  mind,  a  per- 
son may  suffjsr  a  sunstroke,  or  be  injured  by 
freezing,  in -either  of  two  situations:  Thus, 
he  may  volimtarily  subject  himself  to  heat 
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or  to  the  rigors  ot  cold,  in  following  his  ordi- 
nary pursuits  in  the  usual  way;  or,  as  we 
shall  hereafter  illustrate,  stress  of  circum- 
stances which  are  beyond  his  control  may 
dominate  him  to  that  end.  Likewise  one  may 
voluntarily  and  purposely  come  within  the 
range  of  the  activities  of  a  rabid  animal  on 
the  supposition  that  he  will  be  able  to  destroy 
it  without  injury  to  himself,  but  in  fact  be 
bitten  and  contract  hydrophobia;  or  he  may 
accidentally  and  unintentionally  encounter 
such  an  animal  with  a  like  result.  Also  he 
may  purposely  submit  himself  to  illuminat- 
ing or  other  noxious  gas  in  a  closed  room  for 
purposes  of  self-destruction;  or  he  may  lose 
his  life  by  its  escape  into  his  sleeping  apart- 
ments without  his  knowledge.  It  must  be 
conceded  that  respecting  the  first  three  speci- 
fications (sunstroke,  freezing,  and  hydropho- 
bia), one  of  the  contingencies  in  each  case  is 
somewhat'  remote,  and  such  fact,  for  that 
reason,  is  entitled  to  consideration  in  sup- 
port of  the  proposition  that  the  'accidental 
means'  provision  is  intended  to  apply  only  to 
asphyxiation.  The  parenthetical  part  of  the 
limiting  clause  is  important  here*  only  for 
the  purposes  of  ascertaining  the  scope  of  the 
'accidental  means'  provision.  As  to  such 
part,  that  a  person  should  commit  suicide  or 
attempt  to  do  so  by  submitting  himself  to 
heat  or  cold  or  to  the  bite  of  a  rabid  ani- 
mal is  extremely  remote.  That  a  person 
should  commit  suicide  by  asphyxiation  is  not 
improbable.  Conceding  that  the  parentheti- 
cal phrase  can  be  reasonably  applied  only  to 
asphyxiation,  the  fact  that  its  occurrence  in 
the  article  plainly  eliminates  a  case  of  sui- 
cide by  asphyjtiation  from  the  realm  of  death 
by  accidental  means  justifies  the  use  of  such 
parenthetical  phrase,  and  to  us  the  fact 
that  it  is  used  is  not  entitled  to  controlling 
effect  to  establish  that  the  ^accidental  means' 
phrase  must  be  likewise  limited.  Applying 
the  maxim,  'Noscitur  a  sooiis'  (that  in  con- 
struing a  doubtful  provision  recourse  may  be 
had  to  other  provisions  associated  with  it), 
the  general  insuring  clause  provides  that  by 
the  policy  the  company  insures  'against  bodily 
injuries  sustained  .  .  .  through  accidental 
means  (excluding  suicide,  sane  or  insane,  or 
any  attempt  thereat,  sane  or  insane).'  Sun- 
stroke is  ordinarily,  perhaps  universally, 
-classed  as  a  disease  rather  than  as  an  acci- 
dent." After  reviewing  cases  wherein  liabil- 
ity for  sunstroke  had  been  denied  where  the 
policy  insured  against  bodily  injuries  incurred 
through  accidental  means,  sunstroke  not  be- 
ing specifically  mentioned  in  the  policy,  the 
court  continued:  "It  thus  appears  that, 
at  least  by  the  preponderance  of  authority, 
the  policy  here  could  not  be  held  to  cover 
a  case  of  sunstroke,  were  it  not  for  said 
article  6.  The  effect  of  the  article,  then, 
is  to  remove  all  question  on  the  subject  by 


specifically  providing  that  sunstroke  shall 
be  deemed  a  bodily  injury,  within  the  mean- 
ing of  the  policy.  In  classifying  sunstroke  as 
a  bodily  injury,  the  evident  purpose  was  to 
place  it  on  a  level  with  all  other  bodily  in- 
juries under  the  policy,  and  to  that  end 
the  limiting  phrase  is  transferred  bodily  from 
the  insuring  clause  to  article  6.  To  us  it 
is  plain  that  apt  words  have  been  used  to 
that  effect.  As  we  have  indicated,  a  plausi- 
ble argument  may  be  constructed  of  the  fol- 
lowing tenor:  That  a  sunstroke  incurred  by 
accidental  means,  as  we  have  interpreted  that 
term,  is  inconceivable  or  at  least  highly  im- 
probable;'that,  as  a  consequence,  it  caimot 
reasonably  be  held  that  the  parties  to  the 
contract  here  intended  that  'sunstroke/  as 
used  in  article  6,  should  be  qualified  by  the 
limiting  phrase,  and  that  therefore  the  policy 
should  be  construed  as  insuring  against  sun- 
stroke, regardless  of  the  attending  circum- 
stances. In  response,  it  may  be  said  that  a 
distinction  which  the  law  recognises  should 
not  be  held  to  be  either  inconceivable  or  im- 
probable." .  .  .  ''We  are  forced  to  the 
conclusion  that  appellant  did  not  suffer  a 
sunstroke  through  accid^ital  means,  within 
the  meaning  of  the  policy  here." 


BOSOABINO  ET  AX*. 

V. 

OABFAONO  AND  BBAOOHETTB,  XH- 
COBPOBATED,  ET  AX.. 

New  York  Court  of  Appeals — ^March  13, 1917. 

220  N.  T.  323;  115  N.  E.  710. 


Workmen's  Compensation  Acts  —  Wluit 

Constitutes  "I«oss**  of  Eye. 

Where  a  servant's  right  eye  is  impaired  so 
that  he  possesses  only  twenty  per  cent  of  the 
natural  vision,  but  his  vision  can  be  improved 
by  tiie  introduction  of  an  artificial  pupil,  and 
the  fields  of  vision  are  normal,  ne  is  not 
entitled  to  compensation  as  for  "loss  of  use 
of  the  eye»"  which  is  equivalent  to  a  loss 
of  the  eye. 

[See  note  at  end  of  this  case.] 

Inoveasa  of  Award  —  BoTelopn^ent  of 
Injnrj. 

If  a  servant  is  denied  compensation  for 
loss  of  use  of  an  eye  on  the  ground  that  he  can 
still  see  and  his  vision  subsequently  becomes 
further  impaired,  the  industrial  commission 
has  power  to  reconsider  its  award. 

[See  Ann.  Gas.  1910E  889.] 

Boscarino  v.  Carfagno  d  DroffoneHe,  175 
N.  Y.  App.  Div.  286,  reversed. 
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Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Claim  for  compensation  under  workmen's 
compensation  act.  Sofio  Boscarino  et  al., 
claimants,  and  Carfagno  and  Dragonette,  In- 
corporated, et  al.,  defendants.  Claim  allowed 
by  State  Industrial  Commission.  Decision 
4iffirmed  bj  Appellate  Division  of  Supreme 
Ck>urt.  Defendants  appeal.  Tlie  facts  are 
stated  in  the  opinion.    Revebsed. 

Andrew  J.  Ifellis  for  appellants. 
Eghurt  E.  Woodbury  and  E.  O,  Aiken  for 
respondents. 

[324]  CUDDESACK,  J. — ^The  state  industrial 
^wmmission  has  awarded  claimant  in  tiiis 
case  compensation  for  the  loss  of  the  use  of 
the  right  eje,  which,  under  the  Workmen's 
Compensation  Law,  is  the  equivalent  of  the 
loss  of  the  eye. 

The  finding  of  the  commission,  which  was 
affirmed  at  the  Appellate  Division  by  a  di- 
vided court,  is  that  the  claimant  was  em- 
ployed in  caulking  a  water  main  when  '*a 
chip  of  lead  was  accidentally  thrown  into  his 
right  eye,  causing  an  abrasion  of  the  cornea, 
resnlting  in  iritis,  and  eventually  in  the  loss 
of  eighty  per  cent  of  the  vision  of  that  eye, 
and  the  consequent  loss  of  use  of  the  right 
eye." 

The  facts  in  the  case  are  undisputed.  The 
finding  of  the  commission  is  baseid  upon  the 
report  of  a  specialist  in  the  treatment  of  eye 
troubles,  who  was  agreed  upon  by  the  claim- 
ant and  the  insurance  carrier.  The  report 
is  as  follows : 

''The  vision  of  the  right  eye  equals  29^00 
not  materially  improved  with  glasses.  Aside 
from  this  opacity  the  eyeball  is  in  good  con- 
dition. The  back-ground  of  the  eyeball  ap- 
pears to  be  normal.  Fields  of  vision  normal 
in  extent.  II  an  artificial  pupil  were  made, 
the  vision  would  be  much  improved,  but  in 
all  probability  would  not  be  [d25]  sufficiently 
good  to  permit  him  to  follow  any  vocation  re- 
quiring reading  or  any  other  relatively  fine 
work.  Prospects  are  that  the  vision  will 
temain  about  as  it  is  at  present  until  the 
artificial  pupil  is  made.  There  is  no  danger 
to  the  other  eye  from  the  injured  eye." 

It  seems  to  me  that  neither  the  findings  of 
the  commission  nor  the  evidence  before  it  jus- 
tify the  conclusion  that  the  claimant  has  lost 
the  "use  of  the  right  eye." 

If  the  claimant  still  has  vision  in  the  eye, 
which  equals  twenty  per  cent  of  normal,  he 
is  very  far  from  having  lost  the  use  of  the 
eye  and  no  amount  of  argument  can  add 
much  to  the  force  of  that  bare  statement. 

The  cases  cited  by  the  attorney-general  do 
not  sustain  the  award.  In  Beauregard  v. 
Titchener,  0  Neg.  k  Com.  Cases,  887,  note, 
the  Illinois  industrial  board  held  that  ability 
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to  only  distinguish  light  and  objects  moving 
before  the  eye"  is  for  all  practical  purposes 
a  total  loss  of  such  eye.  In  Sheanon  v.  Pa* 
cific  Mut.  L.  Ins.  Co.  77  Wis.  618,  46  N.  W. 
799,  20  Am.  St.  Rep.  151,  9  L.R.A.  686,  the 
Wisconsin  Supreme  Court  held,  with  regard 
to  hands  and  feet,  that  "if  their  use  is  actual- 
ly destroyed,  so  that  they  will  perform  no 
functions,*  whatever,  then  th^  are  lost  as 
hands  and  feet."  In  In  re  Petrie,  215  N.  Y. 
335,  109  N.  £.  549,  the  claimant's  ''third 
finger  was  cut  off  near  the  first  joint"  and  the 
court  sustained  a  finding  of  the  commission 
that  the  loss  was  substantially  of  the  whole 
phalange. 

These  cases  are  all  based  upoa  the  prin- 
ciple that  when  a  member  of  the  claimant's 
body  or  the  use  thereof,  is  practically  gone 
or  destroyed  the  award  naay  be  lor  the  loss 
of  the  whole  member. 

The  case  under  consideration  is  not  within 
that  principle,  but  falls  rather  within  our 
decision  in  Grammici  v.  Zinn,  219  N.  Y.  322, 
825,  114  N.  £.  397.  There  the  claimant  had 
lost  the  first,  second  and  third  fingers  and 
the  first  phalange  of  the  fourth  finger  of  the 
right  hand,  and  that  was  held  not  to  be  the 
equivalent  of  the  loss  of  a  hand.  The  claim- 
ant there  had  remaining  the  thumb  and  the 
[326]  greater  part  of  the  little  finger,  which 
were  undoubtedly  of  use  to  him  for  many 
purposes.  The  court  said:  "The  hand,  or  the 
use  of  it,  was  not  lost,  provided  it  could 
fulfill,  in  a  degree  fair  and  worth  consider- 
ing, in  any  employment  lor  which  the  claim- 
ant was  physically  and  mentally  fitted  or 
adaptive,  its  normal  and  natural  functions." 
Here  the  claimant  can  make  use  of  the  si^t 
remaining  in  his  right  eye  in  many  ways. 
He  may  not  be  able  to  follow  any  vocation 
which  requires  reading  or  other  relatively 
fine  work,  as  the  evidence  is,  but  he  can 
pursue  some  calling  similar  to  that  in  which 
he  was  engaged  when  injured. 

If  in  the  future  ^e  impairment  of  the 
claimant's  vision  shold  increase,  the  law  gives 
the  industrial  commission  the  power  to  re- 
consider the  .award. 

I  recommend  that  the  order  appealed  from 
be  reversed  and  that  the  case  be  remitted  to 
the  industrial  commission  for  further  consid- 
eration. 

•   Hiscock,  Cb.  J.,  Chase,  Hogan,  Poimd,  Mc- 
Laughlin and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 


NOTE. 


Wkat  CkiastitntMi  ^'Iioss*'  of  'BfAmht. 
WWUn  Aeoident  Inauranee  PoUeif, 

The  permanent  loss  of  the  sight  of  one  eye 
has  been  held  to  constitute  a  "loss  of  eye- 
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sight"  within  the'  meaning  of  a  policy  of  acci- 
dent insurance.  Maynard  v.  Locomotive  En- 
gineers' Mut.  L.  etc.  Assoc,  16  Utah  145,  61 
Pac.  259,  67  Am.  St.  Kep.  602,  wherein  the 
court  said;  "The  by-law  does  not  provide 
that  the  insured  will  not  receive  the  amount 
of  his  policy  unless  the  injuries  are  such  as 
to  cause  the  loss  of  the  sight  of  both  eyes. 
There  is  no  express  provision,  .  .  .  limit- 
ing the  insurance  to  a  total  and  permanent 
loss  of  the  sight  of  both  eyes;  and  uponr 
reflection  that  the  defendant  claims  and  is 
supposed  to  be  a  beneficent  institution,  hay- 
ing for  its  object  the  mutual  protection  and 
relief  of  its  members,  and  the  payment  of 
stipulated  sums  to  the  families  of  the  un^ 
fortunate  and  disabled  through  accident 
among  them,  'and  that  in  a  case  like  this  the 
total  and  permanent  loss  of  one  eye  dis- 
ables, .  .  .  the  insured  from  pursuing 
his  usual  and  accustomed  occupation,  it  would 
be  a  rigid  construction  that  would  limit  a 
recovery  to  cases  of  total  blindness  in  both 
eyes,  and  thus  effectuate  by  implication  what 
the  association  failed  to  provide  for  in  ex- 
press terms.  No  such  result  is  a  necessary 
sequence  to  the  language  employed;  for, 
where  a  person  has  become  permanently 
blind  in  one  eye,  he  may,  with  strict  pro- 
priety, be  said  to  have  sustained  'total  and 
permanent  loss  of  eyesight.'  The  terms  of  the 
by-law  in  question  must  be  interpreted  liber- 
ally and  reasonably,  and,  as  they  appear  to  be 
susceptible  of  two  constructions,  that  must 
be  adopted  which  will  more  nearly  carry  out 
the  benign  object  of  the  association,  and 
sustain   the  claim  of  the  injured." 

In  International  Travelers'  Assoc,  v.  Rog- 
ers (Tex.)  163  S.  W.  421,  it  appeared  that 
the  termB  of  a  policy  provided  for  an  indem- 
nity in  ease  ^f^an  accident  resulting  in  the 
loss  "of  the  entire  sight  of  one  eye."  It 
was  held  that  the  insured  could  recover  where 
he  had  practically  lost  the  entire  sight  of 
the  eye,  although  he  could  see  to  some  extent 
with-it.  T)ie  court  said:  "Appellant  con- 
tends that  this  testimony  does. not  show  the 
loss  of  the  entire  sight  of  appellee's  eye,  that 
this  was  necessary,  under  the  pleadings  and 
the  terms  of  the  policy  issued  to  him,  in 
order  to  recover  the  amount  sued  for  in  this 
action;  therefore  the  trial  court  erred*  in 
refusing. to  grant  appellant  a  new  trial  on 
the  ground  that  the  verdict  and  .judgment 
render^  herein  was  contrary  to  the  evidence, 
and  in  charging  the  jury  that,  if  appellee  had 
'practically'  lost  the  entire  sight  of  his  eye, 
he  would  be  entitled  to  recover.  Counsel 
representing  the  parties  state  they  have 
found  no  case  just  like  the  one  under  con- 
sideration, and  we  know  of  none.  We  are  of 
opinion,  however,  that  the  evidence  was  sufli- 
cient  to  show  that  appellee  has  suffered,  as 
a  teiult  of  the   injury  alleged,  a   practical 


loss  of  the  entire  sight  of  his  eye,  and  that 
the  trial  court  correctly  charged  the  jury 
that,  if  he  had  sustained  such  loss,  he  vras 
entitled  to  recover  the  amount  for  which 
he  asked  judgment,  and  did  not  err  in  over- 
ruling appellant's  motion  for  a  new  trial." 

In  Fhillipy  v.  Homesteaders,  140  la.  562» 
118  N.  W.  880,  which  was  an  action  brought 
on  a  certificate  of  accident  insurance  to  re« 
cover  for  the  loss  of  an  eye,  it  appeared  that 
the  certificate  provided  for  the  payment  to 
the  plaintiff  of  not  to  exceed  $1,500  in  the 
event  of  death,  and  "for  total  permanent  dis- 
ability due  to  accidental,  external  and  vio- 
lent causes,  or  for  the  loss  of  both  arms  at 
or  above  the  wrist  articulation,  or  for  the 
loss  of  both  legs  ...  or  for  the  loss 
of  the  sight  of  both  eyes  through  external  or 
accidental  means,  one-half  of  this  certificate." 
The  sole  question  with  reference  to  the  de- 
fendant's liability  presented  to  the  lower 
court,  and  on  appeal  to  the  appellate  court, 
was  whether  the  loss  of  one  eye  entitled  the 
plaintiff  to  any  recovery  under  the  terms  oi 
the  certificate.  The  court  held  that  the  lan-> 
guage  of  the  certificate  was  too  explicit  to 
admit  of  any  construction  which  would  en- 
title the  plaintiff  to  a  benefit  for  the  loss  of 
one  eye,  as  the  "loss  of  the  •  sight  of  both 
eyes"  necessarily  excluded  as  a  ground  for 
benefit  the  loss  of  one  eye  only. 

In  Bawden  v.  London,  etc.  Assur.  Co.  [1802] 
2  Q.  B.  (Eng.)  534,  it  appeared  that  a  man 
with  but  one  eye  who  had  effected  an  insur- 
ance subsequently  lost  the  sight  of  his  eye 
by  reason  of  an  accident.  His. infirmity  was 
known  to  the  defendant's  agent  when  the  in- 
surance was  effected,  but  the  agent  had  not 
informed  the  company  of  it.  The  plaint  iff^s 
proposal,  filled  up  by  the  agent,  stated  that 
ho  had  "no  physical  infirmity."  It  was  held 
that  he  had  sustained  complete  and  irre- 
coverable loss  of  the  sight  of  both  eyes  with- 
in the  meaning  of  the  policy,  and  was  there- 
fore entitled  to  recover  for  a  total  disable- 
ment. The  court  said:'  "When  the  policy 
says  that  permanent  total  disablement  means 
'th6  complete  and  irrecoverable  loss  of  sight 
in  both  eyes,'  it  must  mean  that  the  assured 
is  to  lose  the  sight  of  both  eyes  by  an  acci- 
dent after  the  policy  has  been  granted.  The 
contract  was  entered  into  with  a  one-eyed 
man,  and  in  such  a  case  the  words  must  mean 
that  he  is  to  be  rendered  totally  blind  by 
the  accident.  That,  indeed,  would  be  the 
meaning  in  the  case  of  a  man  who  had  two 
eyes.  If  the  accident  renders  the  man  totally 
blind,  he  is  to  be  paid  £500  for  perman^it 
total  disablement.'  Quin,  being  the  agent  of 
the  company  to  negotiate  and  settle  the 
terms  of  the  proposal,  did  so  with  a  one-eyed 
man.  The  company  accepted  the  proposal, 
knowing  through  their  agent  that  it  was  made 
by  a  one-eyed  man,  and  they  issued  to  him  a 
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policy  which  is  binding  upon  them,  as  made 
with  a  one-eyed  man,  that  they  would  pay 
him  £500  if  he  by  accident  totally  lost  his 
aight,  i.  e.,  the  sight  of  the  only  eye  he  had. 
In  my  opinion,  the  plaintiff  is  entitled  to 
recover  £500  for  the  total  loss  of  sight  by  the 
assured  as  the  direct  effect  of  the  accident." 
See  to  the  same  effect  Humphreys  y.  National 
Ben.  Assoc.  139  Pa.  St.  264,  20  Atl.  1047, 
11  L.ILA.  564. 

In  Murray  ▼.  ^tna  L.  Ins.  Co.  243  Fed. 
285,  a  person  who  retained  from  one-fourth 
to  one-half  his  normal  vision  was  held  not 
to  have  sustained  a  loss  of  eyesight.  With 
reference  to  the  fact  that  the  insured  was  ' 
incapacitated  from  following  his  profession 
the  court  said :  "It  is  loss  of  sight  as  a  man 
and  not  as  a  doctor  that  this  term  of  the 
policy  applies  to." 

Within  Workmen*s  CompenBOUon  AeU 

To  fall  within  a  workmen's  compensation 
act  allowing  compensation  for  the  "loss"  of 
eyesight  or  of  an  eye  it  is  not  necessary  that 
absolute  blindness  shall  result ;  it  is  sufficient 
if  the  sight  is  substantially  destroyed.  Feld- 
man  v.  Braunstein,  87  N.  J.  L.  20,  03  Atl. 
679.  See  to  the  same  effect  Lewis  v.  Good- 
year India  Rubber  Glove  Mfg.  Co.  1  Conn. 
Comp.  Dec.  238;  Cowles  v.  Wilkenda  Land 
Co.  1  Conn.  Comp.  Dec.  361. 

In  the  reported  case  an  injury  which  made 
it  impossible  to  follow  a  vocation  requiring 
reading  or  other  relatively  fine  work  is  held 
not  to  constitute  a  loss  of  eyesight. 

If  a  substantial  part  of  the  vision  remains, 
a  serious  impairment  of  the  eyesight  does  not 
constitute  the  "loss"  of  an  eye.  Hirschkorn 
V.  Fiege  Desk  Co.  184  Mich.  239,  150  N.  W. 
851  (fifty  per  cent  of  vision).  So  in  Cline  v. 
Studebaker  Corp.  189  Mich.  514,  155  N.  W. 
519,  it  was  said:  "Although  there  is  no 
special  finding  upon  the  point,  it  is  evident 
from  the  amount  allowed  that  the  industrial 
accident  board  treated  the  injury  as  'the 
loss  of  an  eye,'  rather  than  as  a  partial  loss, 
and  that  it  made  its  allowance  under  the 
schedule  of  fixed  liabilities  contained  in  sec- 
tion 10  of  the  act  (Act  No.  10,  Extra  Session 
1912).  Unless,  therefore,  the  award  can  be 
sustained  on  that  theory,  it  must  be  held  to 
have  been  unwarranted.  The  eye  was  ex« 
amined  for  loss  of  sight  by  two  experts,  who 
made  their  tests  separately^  and  in  different 
ways.  One  aimed  to  discover  how  much  the 
claimant  could  see  when  using  proper  eye- 
glasses, and  found  that  with  their  assistance 
he  had  one-half  of  his  normal  vision.  The 
other  made  his  test  without  glasses*  and  says 
that  the  eye,  unaided  by  artificial  means, 
has  lost  ninety  per  cent  of  its  aight.  Neither 
attempted  the  other's  test,  so  that  the  tes- 
timony of  each  stands  unquestioned  and  with* 
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out  impeachment  by  any  tiling  in  the  record. 
The  net  result  is  that,  when  using  proper 
glasses,  the  claimant  has  fifty  per  cent  of  his 
sight,  while  without  them  he  has  only  ten 
per  cent.  The  evidence  will  not  permit  of 
any  different  conclusion.  Under  these  cir- 
cumstances it  seems  impossible  to  say  that 
the  injury  has  resulted  in  the  loss  of  the  eye. 
The  use  of  glasses  is  a  very  ordinary  occur- 
rence, both  by  the  young  and  the  old.  It  is 
unnecessary  to  •determine  whether  the  loss  of 
ninety  per  cent  of  the  sight  is  substantially 
the  loss  of  the  eye,  because  that  is  not  the 
present  case.  Ninety  per  cent  of  the  sight 
is  not  lost  when  it  can  be  diminished  to  fifty 
per  cent  by  use  of  common  appliances.'* 

The  destruction  of  the  remaining  vision  of 
an  eye  which  was  previously  somewhat  im- 
paired constitutes  the  loss  of  an  eye.  Pur- 
chase v.  Grand  Rapids  Refrigerator  Co. 
(Mich.)  160  N.  W.  391,  wherein  the  court 
said:  "The  legislature  has  not  attempted  a 
definition,  or  made  a  declaration,  applicable 
to  the  case  at  bar,  except  in  terms  of  the 
loss  of  an  eye.  It  has  not  specified  a  normal 
eye,  although  it  may  be  concluded  that  the 
law  refers  to  an  eye  which  performs  in  some 
degree  the  functions  of  a  normal  eye.  A 
mere  sightless  organ  might  perhaps  be  con- 
sidered no  eye  at  all.  Claimant  has  lost  an 
eye,  although  an  infirm'  one.  It  was  not  whol- 
ly useless  as  an  eye.  On  the  contrary,  the 
testimony  is  that  he  could  with  it  distin- 
guish light  and  see  approaching  objects."  As 
a  result  of  this  injury  there  was  disability, 
and  the  disability  is  deemed  to  "continue  for 
the  period  specified,  and  the  compensation 
so  paid  for  such  injury  shall  be  as  specified." 

As  to  whether  a  person  having  but  one  eye 
is  "totally  disabled''  by  the  loss  thereof,  see 
the  note  to  Weaver  v.  Maxwell  Motor  Co. 
Ann.  Cas.  1917E  238. 


NORTHWESTERN    FUEIi    COMPANY 
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INDUSTRIAL    COMMISSION    ET    AL. 


Wisconsin  Supreme  Court — June  1,  1015. 


IM  Wis.  450;  1&2  N.  W.  S60. 


Wor]uae]i.'s  Compemsatioa  Aota  —  Wk*t 
Coastitiitee  ^^Loss"  of  Arm. 

St.  1913,  §  2394--9,  in  the  first  subdivi- 
sions provides  generally  for  compensation  to 
injured  employees.  Subdivision  5  provides 
for  specific  payments  for  named  injuries, 
which  includes  the  loss  of  forearm  and  hand, 
but  does  not  specifically  include  the  impair- 
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meAt  of  the  arm.  It  is  held  that  as  the  stat- 
ute provided  that  paralysis  of  a  member  shall 
be  equivalent  to  a  loss,  it  did  not  include  a 
mere  impairment,  and  an  award  for  an  injury 
impairing  the  use  of  the  arm  could  not  be 
made  under  that  subdivision. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Dane  county: 
Stevens,  Judge. 

Claim  for  compensation  imder  workmen's 
compensation  act.  John  Leipus,  claimant, 
and  Northwestern  Fuel  Company,  defendant. 
Claim  allowed  by  Industrial  Commission.  De- 
cision affirmed  by  Circuit  Court.  Defendant 
appeals.    Revebsed. 

[451]  This  is  an  appeal  from  a  judgment 
affirming  an  award  of  the  Industrial  Commis- 
sion. 

The  award  provided  that  plaintiff  pay  the 
defendant  Leipus  compensation  for  an  injury 
sustained  by  him  by  reason  of  which  he  was 
found  by  the  Commission  to  be  partially  per- 
manently disabled  in  his  left  forearm  to  an 
extent  equivalent  to  a  one-half  loss  of  said 
forearm. 

The  award  included  an  allowance  of  $9.87 
per  week,  being  sixty-five  per  cent  of  the  aver* 
age  earnings  of  Leipus  for  the  period  of  his 
actual  total  disability  from  the  time  of  the 
injury,  October  6,  1913,  to  January  3,  1015, 
and  also  an  additional  allowance  of  $9  37 
per  week  for  100  weeks. 

Olin,  Butler,  Stehhina,  Cwrkeet  d  Stroud 
for  appellant. 

The  Attorney  General  and  Winfield  W.  Oil- 
fnan  for  respondent  Industrial  Commission. 

Dietrich  d  Dietrich  for  respondent  Leipus. 

Kebwin,  J. — ^The  question  presented  is 
whether  the  proper  allowance  of  compensation 
was  made.  This  involves  the  inquiry  whether 
the  proper  construction  was  placed  upon  sec. 
2394 — 9,  Stats.,  by  the  Industrial  Commission 
and  the  court  below. 

On  October  6,  1913,  the  defendant  John 
Leipus,  while  in  the  employ  of  the  plaintiff 
as  a  laborer,  sustained  an  injury  to  his  left 
forearm  resulting  in  a  fracture  of  both  bones 
thereof.  The  bones  did  not  heal  properly  and 
several  operations  were  performed  thereon. 
The  arm  finally  healed,  but  was  left  in  a 
weakened  condition.  At  the  final  hearing  be- 
fore [452]  the  Commission  it  was  found  that 
Leipus  had  been  totally  incapacitated  for 
work  and  that  such  incapacity  would  con- 
tinue until  January  3,  1916,  after  which  last 
named  date  the  Commission  held  that  Leipus 
would  "have  a  forearm  that  is  functionally 
^itj  per  cent  of  the  normal  forearm;"  and 
further  found  "that  by  reason  of  said  injury 
applicant  will  be  totally  disabled  until  Janu- 


ary 3,  1916,  and  by  reason  of  said  injury^ 
will  also  be  partially  permanently  disabled 
in  his  left  forearm  to  an  extent  equivalent  tc*- 
a  one-half  loss  of  said  forearm.'' 

On  these  findings  the  Commission  awardett 
Leipus  for  total  disability  sixty-five  per  cent 
of  his  average  weekly  earnings  for  sixty-five 
weeks,  and  in  addition  awarded  sixl^-five 
per  cent  of  his  average  weekly  earnings  for 
100  weeks,  the  100  weeks  being  one  half  of 
the  allowance  for  the  loss  of  an  arm  at  the 
elbow  as  provided  by  schedule  oi  fixed  compen- 
sation contained  in  sub.  (6),  sec.  2394 — 9,. 
'  Stats. 

The  statutes  relating  to  the  matter  under 
consideration  provide  in  part  as  foUows: 

"Section  2394—9.  Where  liability  for  com- 
pensation under  section  2394—3  to  2394 — ^31, 
inclusive,  exists,  the  same  shall  be  as  provided 
in  the  following  schedule: 

"(1)  Such  medical,  surgical  and  hospital 
treatment,  ...  as  may  be  reasonably  re- 
quired at  the  time  of  the  injury  and  there- 
after during  the  disability.    .    .    . 

"(2)  If  the  accident  causes  disability,  an. 
indemnity  which  shall  be  payable  as  wages 
on  the  eighth  day  after  the  injured  employee 
leaves  work  as  the  result  of  the  injury,  and 
weekly  thereafter,  which  weekly  indemnity 
shall  be  as  follows: 

"(a)  If  the  accident  causes  total  disability,, 
sixty-five  per  cent  of  the  average  weekly  earn* 
ings  during  the  period  of  such  total  disabili- 
xy.    ... 

"(b)  If  the  accident  causes  partial  disar 
bility,  sixty-five  per  cent  of  the  weekly  los» 
in  wages  during  the  period  of  such  partial 
disability. 

"(c)  If  the  disability  caused  by  the  acci* 
dent  is  at  times  total  and  at  times  partial^ 
the  weekly  indemnity  during  the  periods  of 
each  such  total  or  partial  disability  shall 
be  in  accordance  with  said  subdivisions  (a) 
and  (b),  respectively. 

[458]  "(d)  Said  subdivisions  (a),  (b)  and 
(c)  shall  be  subject  to  the  following  limita- 
tions: 

"In  case  of  temporary  or  partial  disability 
aggregate  indemnity  for  injury  to  a  single 
employee  caused  by  a  single  accident  shaU 
not  cxeeed  four  times  the  average  n-niinftl 
earnings  of  such  employee,  and  in  case  of 
permanent  total  disability  aggregate  indem- 
nity for  injury  to  a  single  employee  caused 
by  a  single  accident  shall  not  exceed  six  times 
the  average  annual  earnings  of  such  em- 
ployee. 

"Total  blindness  of  both  eyes,  or  the  loss 
of  both  arms  at  or  near  the  shoulder,  or 
of  both  legs  at  or  near  the  hip,  or  of  one 
arm  at  the  shoulder  and  one  leg  at  the  hip, 
shall  constitute  permanent  total  disability. 
This  enumeration  shall  not  be  exclusive  but 
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in  other  cases  the  commission  shall  find  the 
ftcU. 

''The  aggregate  disability  period  shall  not, 
in  any  event,  extend  beyond  fifteen  years  from 
the  date  of  the  accident. 

"(3)  Where  death  proximately  results 
from  the  injury.     .     .     . 

*Ma)  In  case  the  injured  employee  was 
permanently  totally  disabled,  a  sum  equal 
to  four  times  his  average  annual  earnings, 
but  which,  when  added  to  the  disability  in- 
demnity paid  and  due  at  tlie  time  of  death, 
shall  not  exceed  six  times  his  average  annual 
earnings. 

"(b)  In  case  the  injured  employee  was  not 
permanently  totally  disabled,  such  sum  which, 
when  added  to  the  disability  indemnity  paid 
and  due  at  the  time  of  his  death,  shall  equal 
four  times  his  average  annual  earnings. 

''(4)  If  death  occurs  to  an  injured  em- 
ployee other  than  as  a  proximate  result  of 
the  accident,  before  disability  indemnity 
ceases,  death  benefit  shall  be  as  follows; 

"(a)  Where  the  accident  proximately 
causes  permanent  total  disability,  it  shall  be 
the  same  as  if  the  accident  had  caused  death. 

"(b)  Where  the  accident  proximately 
causes  permanent  partial  disability,  liability 
ihall  exist  for  such  benefit  as  shall  fairly  rep- 
resent the  proportionate  extent  of  the  impair- 
ment of  earning  capacity  in  the  employment 
in  which  the  deceased  was  working  at  the  time 
of  the  accident  or  other  suitable  employment, 
caused  by  such  disability. 

"(5)  In  cases  included  by  the  following 
schedule,  the  compensation  to  be  paid,  sub- 
ject to  the  provisions  of  this  act  for  [454] 
maximum  and  minimum  payments,  shall  be 
sixty-five  per  cent  of  the  average  weekly  earn- 
ings of  the  employee  for  the  periods  named 
in  the  schedule,  to  wit: 

"The  loss  of  one  arm  at  or  near  the  shoul* 
dcr,  two  hundred  forty  weeks; 

**The  loss  of  an  arm  at  the  elbow,  two  hun- 
dred weeks; 

"The  loss  of  a  forearm  at  the  lower  half 
thereof,  one  hundred  sixty  weeks; 

"The  loss  of  a  hand,  one  hundred  sixty 
weeks; 

"The  loss  of  a  palm  where  the  thumb  re- 
mains, eighty  weeks; 

'The  loss  of  a  thumb  and  the  metacarpal 
bone  thereof,  sixty  weeks; 

"The  loss  of  a  thumb  at  the  proximal  joint, 
forty  weeks; 

'The  loss  of  a  thumb  at  the  second  or  distal 
joint,  twenty  weeks; 

*The  loss  of  a  leg  at  the  hip  joint,  or  so 
near  thereto  as  to  preclude  the  use  of  an 
artificial  limb,  two  hundred  forty  weeks; 

"The  loss  of  a  leg  at  or  above  the  knee, 
where  stump  remains  suflScicnt  to  permit  the 


use  of  an  artificial  limb,  one  hundred  sixty 
weeks; 

"The  loss  of  a  foot  at  the  ankle,  one  hun- 
dred twenty  weeks; 

'The- loss  of  a  great  toe  with  the  metatarsal 
bone  thereof,  thirty  weeks; 
•  >•..«■ 

"Total  blindness  of  one  eye,  one  hundred 
twenty  weeks; 

"Total  blindness  of  the  second  eye,  two 
hundred  forty  weeks; 

"Total  deafness  of  both  ears,  one  hundred 
sixty  weeks; 

"Total  deafness  of  one  ear,  forty  weeks ; 

'Total  deafness  of  the  second  ear,  ouh  hun- 
dred twenty  weeks. 

"When  by  reason  of  infection  or  other  cause 
not  due  to  the  neglect  or  misconduct  of  the 
injured  employee,  he  is  actually  disabled  lon- 
er than  the  time  specified  in. the  foregoing 
schedule  from  earning  a  wage,  compensation 
shall  be  paid  such  employee  for  such  loss  of 
wage  within  the  limit  otherwise  provided. 

"For  the  purposes  of  this  schedule  perma- 
nent and  complete  paralysis  of  any  member 
shall  be  deemed  equivalent  to  the  loss  thereof. 

[466]  "Whenever  an  amputation  is  made 
between  any  two  joints  mentioned  in  this 
schedule  (except  amputations  between  the 
knee  and  hip  joint)  the  resultant  loss  shall 
be  estimated  as  if  the  amputation  had  been 
made  at  the  joint  nearest  thereto. 

"In  all  other  cases  in  this  class  the  com- 
pensation shall  bear  such  relation  to  the 
amount  stated  in  the  above  schedule  as  the 
disabilities  bear  to  those  produced  by  the  in- 
juries named  in  the  schedule." 

The  contention  of  counsel  for  plaintiff  is 
that  in  cases  where  the  schedule  of  fixed  com- 
pensation is  applicable  it  provides  the  entire 
compensation  payable  and  replaces  the  com- 
pensaticm  that  would  otherwise  be  payable  as 
disability  indemnity,  and  that  the  instant 
case  is  governed  by  the  schedule. 

It  seems  to  have  been  conceded  by  counsel 
on  both  sides  that  the  applicant's  injury 
was  a  relative  injury  under  the  schedule  con- 
tained in  sub.  (5)  of  sec.  2394 — 9,  therefore 
the  schedule  governed,  but  it  appears  that 
the  Commission  was  in  doubt  upon  the  sub- 
ject.   In  its  opinion  the  Commission  said: 

"It  may  be  a  fairly  close  question  as  to 
whether  or  not  applicant's  injury  can  be  said 
to  be  a  relative  injury  under  the  schedule  in 
the  Compensation  Act,  but  it  seems  to  be  con- 
ceded by  both  parties  that  it  is,  and  on  the 
whole  the  compensation  will  be  fairly  meas- 
ured by  applying  the  schedule  in  this  case." 

The  theory  of  the  statute  seems  to  be  to 
make  provision  in  the  schedule,  sub.  (6),  for 
certain  specific  injuries  and  to  leave  all  other 
injuries  to  be  compensated  for  under  other 
general  provisions  of  the  act. 

It  is  the  opinion  of  the  court,  therefore, 
that  the  injury  to  Leipus  does  not  fall  within 
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the  schedule  of  fixed  compensation  designated 
in  the  statute  under  which  it  was  classed  by 
the  Commission,  namely,  ^'the  loss  of  an  arm 
at  the  elbow," 

Obviously  the  "loss"  of  a  member  designat- 
ed in  the  schedule  has  reference,  not  to  the 
impairment  of  the  member  by  the  injury,  but 
to  the  physical  loss  of  it.  All  through  the 
[456]  schedule  there  is  nothing  to  indicate 
that  impairment  of  a  member  was  intended 
to  be  loss  of  a  member  or  that  reduction  of 
the  efficiency  of  the  member  one  half  would 
be  a  one-half  loss  of  the  member.  "The  loss 
of  an  arm  at  the  elbow,"  or  "The  loss  of  a 
forearm  at  the  lower  half  thereof,"  does  not 
mean  the  impairment  of  the  arm,  but  the 
actual  physical  severance  of  it.  The  fact  that 
the  scliedule  so  specifically  fixes  the  precise 
injury  for  which  compensation  is  allowed,  ex- 
cludes the  idea  that  the  schedule  covers  any 
other  or  different  injury.  In  every  instance 
the  loss  is  specifically  defined. 

The  whole  schedule  is  so  specific  that  it  is 
difficult  to  see  how  the  legislature  could  have 
intended  that  an  injury  to  an  arm  impairing 
its  usefulness  fifty  per  cent,  or  any  degree, 
would  come  within  the  schedule.  It  seems 
from  the  whole  act  that  the  purpose  of  the  leg- 
islature was  to  confine  the  fixed  compensa- 
tion named  in  the  schedule  in  sub.  (5)  to 
the  specific  injuries  named  therein. 

Nor  can  we  see  that  the  injury  here  falls 
within  the  provision  of  sub.  (5),  sec.  231>4 — 9, 
viz.:  "In  all  other  cases  in  this  class,"  etc., 
in  holding  that  the  present  injury  fell  within 
the  schedule  class.  "All  other  cases  in  this 
class"  obviously  has  reference  to  the  injuries 
mentioned  specifically  in  the  schedule  and 
was  not  intended  to  include  impairment  occa- 
sioned by  a  different  injury  than  that  named 
in  the  schedule. 

Thie  court  is  therefore  of  opinion  that  the 
Commission  and  the  court  below  were  in  error 
in  holding  that  the  present  injury  fell  within 
the  schedule  of  fixed  compensation  contained 
in  sub.  (5),  sec.  2394 — 9,  Stats.,  and  that 
eompensation  should  have  been  awarded 
Leipus  under  the  other  provisions  of  the  stat- 
ute, not  under  the  schedule  contained  in  said 
sub.  (5). 

By  the  CotJBT. — The  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 

The  appellant  moved  for  a  rehearing. 

[547]  In  support  of  the  motion  there  was 
a  brief  by  Olin,  Butler,  Stebbins,  Curkeet  & 
Stroud,  attorneys  for  the  appellant,  and  a 
brief  on  behalf  of  certain  Wisconsin  employers 
by  Vroman  Mason  and  Thomas  C.  Angerstein 
as  ofnici  curiae. 

In  opposition  to  the  motion  there  was  a 
brief  by  the  Attorney  General  and  Win  field 
W.  Gilman,  assistant  attorney  general,  at- 
torney* for  the  respondent  Industrial  Com- 


mission, and  a  brief  by  Dietrich  &  Dietrich, 
attorneys  for  the  respondent  Leipus. 

The  motion  was  denied,  without  costs,  on 
November  16,  1915. 


MOT£. 

What   Oonstitiites   *'I.os8"   of   lAmh 
Fart     Thereof     within     Worhinen's 
Compensation  Aet. 

« 

Introductory,  538. 

Loss  of  Arm,  636. 

Loss  of  Hand,  536. 

Loss  of  Finger,  538. 

Loss  of  Phalange,  539. 

Loss  of  Foot,  539. 

Iniroduetory, 

The  general  rule  deducible  from  the  cases 
cited  throughout  this  note  is  that  unless  a 
workmen's  compensation  act  provides  that 
when  a  member  is  so  injured  as  to  be  perma- 
nently incapable  of  use,  compensation  shall 
be  awarded  as  for  the  "loss"  thereof,  "loss" 
•of  a  member  is  construed  to  mean,  loss  by 
severance  only. 

Loss  of  Arm, 

Compensation  for  the  loss  of  an  arm  was 
denied  in  Winn  v.  Adjustable  Table  Co. 
(Mich.)  169  N.  W.  372,  wherein  it  appeared 
that  a  servant  sustained  an  injury  resulting 
in  amputation  of  a  third  finger.  Subsequent- 
ly the  arm  became  affected  so  that  he  was 
unable  to  continue  his  work  and  compensation 
was  awarded  him  for  the  loss  of  his  arm. 
The  court  however  decided  that  such  award 
was  clearly  not  within  the  meaning  of  the 
statute  providing  for  loss  of  the  arm  but 
that  compensation  should  be  granted  Only 
for  the  loss  of  the  finger. 

Loss  of  Hand. 

In  Bockwell  v.  Lewis,  168  App.  Div.  674, 
164  N.  Y.  S.  893  a  workman  who  lost  the 
index,  second  and  third  fingers  of  his  hand  and 
sustained  an  injury  to  the  fourth  finger  was 
awarded  compensation  for  each  separate  loss. 
Subsequently  the  commission  reconsidered  his 
case  and  decided  that  as  the  hand  had  been 
rendered  useless  by  reason  of  the  accident  he 
was  entitled  to  additional  compensation  for 
the  loss  of  his  hand.  In  affirming  the  award, 
the  court  said:  "It  is  true  that  the  statute 
makes  provision  for  a  definite  sum  for  the 
loss  of  each  particular  finger,  but  it  likewise 
provides  in  section  15  of  the  Workmen's  Com- 
pensation Law  ( Consol.  Laws,  chap.  67 ;  Laws 
of  1914,  chap.  41)  that  a  'permanept  loss  of 
the  use  of  a  hand,  arm,  foot,  leg  or  eye  shall 
be  considered  as  the  equivalent  of  the  loss  of 
such  hand,  arm,  foot,  leg  or  eye/    Obviously 


NORTHWESTERN  FUEL  CO.  v. 

161  WU, 

the  legislature  contemplated  that  there  would    ' 
be  cases  in  which  the  loss  of  a  large  por- 
tion of  the  fingers  and   thumb  would  pro- 
duce a  'permanent  loss  of  the  use  of  a  hand/ 
and   the   case   here    under    consideration    is 
clearly  such  a  one.     The  compensation  pro* 
vided  for  the  loss  of  an  index  finger,  standing 
alone,  may  be  adequate  for  that  loss,  but  if 
the  index  finger  and  the  two  next  fingers  are 
destroyed — are   lost — and   the   fourth   finger 
is  made  practically  useless  by  reason  of  the 
bruised  and  strained  condition,  there  cao  be 
DO  doubt  that  there  has  been  a  'permanent 
loss  of  the  use  of  a  hand/  which  is  not  com- 
pensated by  the  provision  which  is  made  for 
the  separate  fingers.    The  provisions  of  the 
statute  which  relate  to  amputiition  do  not 
give  color  to  the  appellants'  contention ;  these 
are  limitations  upon  the  claimant.     He   is 
not  permitted  to  claim  a  loss  of  an  arm 
because  the  amputation  is  made  above  the 
^rist;  it  IB  the  loss  of  the  hand  anywhere 
between  the  wrist  and   the   elbow.     If  the 
elbow  is  taken,  then  the  amputation  is  con* 
ftidered  as  the  loss  of  the  arm ;  but  this  does 
not  wan«nt  the  assumption  that  the  legisla- 
ture contemplated  that  the  claimant  should 
be  confined   to   the   schedule   rate   for   his 
fingers,  where  such  loss  of  all  or  a  major  por* 
tion  of  the  fingers  produced  a  condition  where 
he  suffered  a  permanent  loss  of  the  use  of 
his  hand.    The  hand  consists  of  the  palm  and 
the  thumb  and  fingers,  and  it  is  not  difficult 
to  understand  how  in  many  instances  the  loss 
of  three  or  four  of  the  members  would  render 
the  hand  absolutely  valueless  for  any  practi- 
cal use,  and  the  statute  has  provided  for  just 
sach  a  case  as  is  now  before  us.    Here  there 
is  a  complete  loss  of  the  index,  the  second  and 
third  fingers,  and  the  fourth  finger  is  stiff 
and  practically  useless.    Such  a  hand  as  that 
is  obviously  permanently  useless,  as  much  so, 
practically,  as  though  it  were  amputated  at 
the  wrist,  and  no  good  reason  suggests  itself 
why  the  compensation  provided  for  a  hand 
permanently  useless  should  not  be  paid,  rather 
than  the  rate  established  where  cme  of  the 
particular  fingers  is  lost,  and  where  the  use 
of  the  hand  may  not  be  seriously  impaired 
for  doing  many  kinds  of  labor.     We  do  not 
v^eogniee  the  theory  that  the  question  of  the 
use  of  the  hand  is  to.be  determined  by  the 
particular  work  in  which  the  claimant  has 
been  engaged;  the  act  has  not  attempted  to 
insure  the  workman  in  his  particular  avoca- 
tion for  life.     It  simply  undertakes  to  com- 
pensate for  the   injury   sustained,  and  the 
question  presented  to  the  eommission  is  not 
whether  the  hand  is  permanently  useless  for 
ft  particular  work,  but  whether  it  is  useless 
^or  any  kind  of  work  to  which  the  claimant 
uiay  be  adapted.    We  have  no  doubt,  however, 
that  where  the  loss  or  injury  to  fingers  and 
thninb  result  in  the  permanent  loss  of  the 
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use  of  the  hand  in  the  practical  everyday  work 
of  the  individual,  the  commission  is  author- 
ized to  recognize  this  fact  and  to  treat  the 
hand  as  lost  in  fixing  the  compensation.  That 
is  the  natural  and  logical  meaning  of  the 
language,  which  seeks  to  do  approximate  jus- 
tice to  the  individual,  and  it  should  not  be 
construed  to  work  an  injustice  in  a  case  such 
as  is  here  presented.^'  See  also  Cunningham 
V.  Buffalo  Copper,  etc.  Boiling  Mills,  171  App. 
Div.  855,  155  N.  Y.  S.  797. 

Compensation  as  for  the  loss  of  a  hand,, 
where  under  the  statute  a  permanent  injury 
was  to  be  additionally  compensated  as  such^ 
was  granted  in  Meley's  Case,  219  Mass.  136,. 
106  N.  E.  559.  The  court  in  that  case  said: 
"The  incapacity  of  use  need  not  be  tanta- 
mount to  an  actual  severance  of  the  hand; 
it  is  enough  that  the  normal  use  of  the  hand 
has  been  taken  entirely  away.''  So  in  Floc- 
cher's  Case,  221  Mass.  54,  108  N.  E.  1032,  an 
injury  to  the  hand  so  that  all  but  the  thumb 
and  first  finger  were  paralyzed  was  held  to 
be  a  permanent  disability  within  the  meaning 
of  the  Massachusetts  act  and  claimant  was 
awarded  compensation  as  for  the  loss  of  his 
hand.  See  to  the  same  effect,  Lemieux's  Case, 
223  Mass.  346,  111  N.  E.  782. 

However,  it  has  been  held  that  the  loss  of 
three  fingers  and  the  first  phalange  of  the 
fourth  finger  did  not  constitute  loss  of  the 
hand  where  claimant  could  use  it  in  doing 
other  work,  although  not  in  the  work  he  was 
engaged  in  at  the  time  of  the  injury.  Gram- 
mici  V.  Zinn,  219  N.  Y.  322,  114  N.  E.  397, 
wherein  the  court  said:  "Under  conditions 
making  the  Compensation  Law  applicable  to 
the  injuries,  the  claimant  lost  the  first,  second 
and  third  fingers  and  the  first  phalange  of  the 
fourth  finger  of  his  right  hand.  The  evidence 
of  the  appellants  tended  to  prove  that  neither 
the  hand  nor  the  use  of  it  was  lost.  The  evi- 
dence came  from  two  physicians  and  three 
laymen.  There  was  no  contradiction  of  it  un- 
less the  statement  of  a  physician  that  'the 
hand  is  useless  in  his  vocation,'  and  that  of 
another  physician:  'from  vocation  point  of 
view,  I  consider  this  deformity  equivalent  to 
the  loss  of  the  use  of  a  hand/  constitute  con- 
tradiction. In  those  statements,  there  was  no 
contradiction.  The  fact,  if  it  existed,  that  the 
injuries  barred  the  claimant  from  the  employ- 
ment or  the  particular  occupation  or  vocation 
he  was  engaged  in  when  he  received  them  does 
not,  in  and  of  itself,  tend  to  prove  that  the 
hand  or  the  use  of  it  was  lost.  It  is  not 
within  the  letter  or  spirit  of  the  law  or  the 
legislative  intention  that  an  injury  to  a  limb 
or  member  of  an  employee  incapacitating  him 
for  the  particular  employment  should  estab- 
lish that  he  was  incapacitated  for  employ- 
ment permitting  or  involving  the  use  of  the 
limb  or  member  as  injured.  It  is  a  matter 
of  common  observation  and  knowledge  that 
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a  hand,  arm,  foot  or  leg  incompetent,  through 
injury,  for  certain  employments  is  competent 
and  useful  for  other  employments.  The  ex- 
pressions, *Io8S*  and  'loss  of  the  use/  as  used 
in  the  law,  should  be  given  their  unrestricted 
and  ordinary  meaning.  In  the  case  at  bar, 
the  hand,  or  the  use  of  it,  was  not  lost, 
provided  it  could  fulfil,  in  a  degree  fair  and 
worth  considering,  in  any  employment  for 
which  the  claimant  was  physically  and  men- 
tally fitted  or  adaptive,  its  normal  and  natu- 
ral functions.  In  case  the  hand  was  destroyed 
by  amputation,  directly  or  indirectly  caused 
by  the  injuries,  to  such  an  extent  that  it 
could  not  thus  fulfil  its  natural  functions,  it 
was,  within  the  purview  of  the  law,  lost. 
.  .  .  While  the  loss  of  a  hand  necessarily 
involves  the  loss  of  the  use  of  it,  the  loss 
of  the  use  of  a  hand  does  not  involve  the 
actual  loss  of  the  hand  as  a  physical  member 
— a  distinction  the  law  recognizes  and  ob- 
serves." See  also  Carkey  v.  Island  Paper  Co. 
177  App.  Div.  73,  163  N.  Y.  S.  710;  Kanzar 
V.  Acorn  Mfg.  Co.  219  N.  Y.  326,  114  N.  E. 
S98. 

The  Workmen's  Compensation  Act  of  Con- 
necticut provides  compensation  for  the  loss 
of  the  hand  or  the  "complete  and  permanent 
loss  of  the  use"  of  th&  hand.  Compensation 
was  attempted  to  be  recovered  under  that 
provision  in  De  Vito  v.  Atlantic  Insulated 
Wire,  etc.  Cable  Co.  1  Conn.  Comp.  Dec.  407. 
The  commission  decided  however  that  the 
function  of  the  thumb  was  left  unimpaired 
allowing  the  claimant  to  use  his  hand  for 
some  purpose  and  that  he  had  not  suffered 
a  complete  and  permanent  loss  of  the  use  of 
his  hand  within  the  meaning  of  the  act. 

Where  the  language  of  the  act  relating 
to  loss  of  a  member  is  construed  to  mean 
actual  physical  loss,  and  there  is  no  pro- 
vision made  for  a  partial  loss  or  a  loss  of 
use,  compensation  cannot  be  awarded  for  the 
loss  of  a  member  where  the  injury  to  the  hand 
is  partial  only  and  does  not  amount  to  an 
actual  physical  severance.  Carpenter  v.  De- 
troit Forging  Co.  191  Mich.  45,  167  N.  W. 
374.     See  also  the  reported  case. 

Lo88  of  Finger, 

Compensation  for  the  loss  of  a  finger  was 
sought  in  the  case  of  In  re  Ethier,  217  Mass. 
511,  106  N.  £.  376.  It  appeared  that  the 
claimant  had  sustained  an  injury  to  the  in- 
dex finger  necessitating  the  removal  of  a  half 
inch  of  the  phalange.  The  court  in  refusing 
to  grant  an  additional  compensation  for  the 
loss  of  the  finger  eaJd:  *'By  the  original 
act  the  insurer  must  pay  at  the  rate  specified 
'for  the  loss  by  severance  of  at  least  one 
phalange  of  a  finger,  thumb,  or  toe,'  and  hy 
the  amendment  the  same  amount  is  to  be 
awarded  'in  case  the  injury  is  such  that  the 


hand,  foot,  thumb,  finger  or  toe  is  not  lost 
but  is  so  injured  as  to  be  permanently  in- 
capable of  use.'  The  amended  statute,  if  giv- 
en the  most  liberal  interpretation,  contains 
no  reference  to  the  permanent  incapacity  of 
an  injured  phalange,  and  under  the  finding 
of  the  board,  which  was  warranted  by  the 
evid^cice,  a  construction  cannot  be  adopted 
placing  upon  a  parity  the  severance  of  a 
phalange  with  an  injury  to  the  phalange  not 
resulting  in  the  permanent  incapacity  for  use 
of  the  entire  finger." 

In  Feinman  v.  Albert  Mfg.  Co.  170  App. 
Div.  147,  165  N.  Y.  S.  909,  it  appeared  that 
the  claimant  sustained  an  injury  to  the  third 
finger  which  resulted  iii  amputation  of  the 
member  at  the  first  phalange.  This  waa  fol- 
lowed by  cellulitis  of  the  joints  so  that  the 
finger  became  practically  useless.  It  was  the 
claimant's  contention  that  the  compensation 
should  be  awarded  on  the  basis  of  sixty-six 
9nd  two-thirds  per  eent  of  weekly  wages, 
to  be  paid  during  the  period  of  actual  disa- 
bility. It  was  decided  however  that  where 
the  finger  had  been  injured  so  as  to  render 
it  practically  useless  such  injury  amounted 
to  a  loss  of  the  member  within  the  meaning 
of  the  act.  The  court  in  this  case  said: 
"The  argument  is  that  the  legislature  having 
provided  for  specific  compensation  'for  the 
loss  of  a  third  finger,'  and  having  specially 
provided  that  the  'permanent  loss  of  the  use 
of  a  hand,  arm,  foot,  leg  or  eye  shall  be 
considered  as  the  equivalent  of  the  loss  of 
such  hand,  arm,  foot,  leg  or  eye,'  the  statute 
is  to  be  construed  so  as  to  exclude  a  case 
like  the  present,  where  a  portion  of  the  finger 
has  been  amputated  and  the  remainder  of  the 
finger  has  become  useless.  We  think  this  is 
not  the  true  construction  of  the  statute; 
that  'loss  of  a  third  finger'  may  be  just  as 
real  where  it  is  rendered  wholly  useless  as 
though  it  had  been  physically  taken  away, 
and  that  the  law  does  not  contemplate  pay- 
ment for  a  third  finger  in  excess  of  the  sum 
which  is  provided  for  the  loss  of  an  entire 
finger  under  any  circumstances,  where  the 
injury  does  not  extend  beyond  the  finger.  The 
statute  liberally  provides  that  the  loss  of  one 
phalange  shall  be  equivalent  to  the  loss  of 
<«e-half  of  the  finger,  and  that  the  loss  of 
more  than  one  phalange  shall  be  equivalent 
to  the  loss  of  an  entire  finger,  and  this  court 
has  given  a  liberal  construction  to  these  pro- 
visions; but  now  it  is  proposed  to  establish 
the  rule  that  if  one  phalange  is  amputated 
and  the  remainder  of  the  finger  is  thereby 
rendered  useless,  there  has  not' been  a  loss 
of  the  finger,  and  that  it  is  not,  there- 
fore, covered  by  the  specific  provisions  of 
the  statute.  In  other  words,  we  are  asked 
to  hold  that  the  word  loss,'  as  used  in  the 
statute,  requires  the  actual  amputation  oi 
the  finger,  and  that  in  the  absence  of  such  am- 
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pataticm  the  claimant  is  entitled,  or  may 
be,  to  have  more  compensation  than  would 
be  the  case  if  the  member  was  severed. 
If  this  is  true,  then  if  the  claimant  had  had 
the  first  phalange  and  a  slight  portion  of 
the  second  phalange  removed,  although  the 
same  result  had  followed  to  the  remainder  of 
her  finger,  she  would  be  limited  to  the  amount 
fixed  for  the  loss  of  an  entire  finger,  but  be- 
cause the  surgeon  saved  a  half  inch  more  of 
the  finger  she  claims  to  be  entitled  to  com- 
pensation because  of  a  permanent  partial  dis- 
ability, which  is  certainly  not  greater  than 
would  have  been  the  case  if  a  half  inch  more 
had  been  taken  away.  ...  In  the  case 
at  bar  a  reasonably  liberal  construction  gives 
the  claimant  the  benefit  of  a  loss  of  a  third 
finger,  where  she  still  retains  a  considerable 
portion  of  it,  which  may  be  of  more  or  less 
use  to  her;  but  to  extend  this  construction 
to  enable  her  to  get  more  for  this  useless 
finger  than  she  would  be  entitled  to  il  the 
judgment  of  the  surgeon  had  called  for  taking 
away  a  trifle  more  of  the  finger  is  absurd,  and 
opens  the  way  to  fraud  and  litigation,  where 
it  was  the  purpose  of  the  statute  to  eliminate 
both."  The  foregoing  decision  has  been  fol- 
lowed in  Possner  v.  Smith  Metal  Bed  Co.  155 
N.  T.  S.  912;  Fortino  v.  Merchants'  Dispatch 
Co.  156  N.  Y.  S.  262 ;  and  O'Neil  v.  West  Side 
Storage  Warehouse  Co.  171  App.  Div.  960, 
15  N.  Y.  S.  912. 

The  Rhode  Island  act  requires  the  "loss"  of 
a  member  by  severance  and  under  it  compen- 
sation for  loss  of  a  thumb  cannot  be  awarded 
when  it  is  not  actually  severed,  or  even  per- 
manently injured.  Weber  v.  American  Silk 
Spining  Co.  38  R.  I.  309,  95  Atl.  G03. 

Under  the  Michigan  act  where  an  injury 
results  in  total  or  partial  loss  of  the  use  of 
a  member,  without  severance  thereof,  the  com- 
pensation is  limited  to  the  period  of  actual 
difiability.  In  Packer  v.  Olds  Motor  Works 
<Mieh.)  162  N.  W.  80,  it  appeared  that  the 
employee  sufiTered  a  loss  of  one-half  of  the 
distal  phalange  of  the  thumb.  This  was  held 
not  to  be  a  loss  of  the  entire  thiunb  and 
claimant  was  not  entitled  to  compensation  for 
same  biit  for  period  of  actual  disability.  The 
court  said:  "The  statute  Bowhere  provides 
for  the  loss  of  a  part  of  the  phalange  in  its 
list  of  specified  injuries  and  presumed  disa- 
bility arising  therefrom.  Except  as  to  enu- 
merated specific  injuries,  the  compensation  is 
to  be  proportionate  to  the  extent  of  the  im- 
pairment of  the  earning  capacity  in  the  em- 
ployment in  which  he  was  working  at  the 
time  of  the  accident.  Section  11»  pt.  2, 
Compensation  Law.  It  is  obvious  that  the 
award  by  the  board  of  compensation  for  thir- 
ty weeks,  which  is  that  allowed  by  the  statute 
for  the  loss  of  an  entire  phalange,  was  based 
upon  its  determination  that  claimant  had 
lost  the  entire  use  of  said  phalange.  Under 
oar  decisions,  this  award  is  clearly  errone- 
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ous.  •  .  .  The  award  of  the  board  should 
have  been  limited  to  the  period  of  disability 
which  under  the  testimony  of  the  claimant 
was  eighteen  weeks."  Bee  to  the  same  effect, 
Adomites  v.  Royal  Furniture  Co.  (Mich.)  162 
N.  W.  965. 

LoM  of  Phalange, 

Loss  of  one-eighth  of  an  inch  of  one  pha- 
lange of  a  finger  does  not  constitute  loss  of 
the  phalange  so -as  to  entitle  the  injured 
servant  to  total  compensation.  Geiger  v. 
Ck>thain  Can  Co.  177  App.  Div.  29,  163  N. 
Y.  S.  678,  wherein  the  court  said :  "We  do  not 
think  it  was  the  intent  of  the  Workmen's 
Compensation  Law  that  an  injury  resulting 
no  more  seriously  than  simply  in  the  sever- 
ance of  BO  small  a  piece  of  the  tip  of  the 
finger  should  entitle  a  claimant  to  an  award 
for  the  loss  of  the  whole  phalange.  Unques- 
tionably, the  claimant  is  entitled  to  an  award 
of  compensation  for  the  injury  which  she  has 
sustained,  even  though  not  to  the  extent  of 
the  award  heretofore  made."  See  to  the  same 
effect  Thompson  v.  Sherwood  Shoe  Co.  164  N. 
Y.  S.  869,  178  App.  Div.  319;  Ide  v.  Faul, 
166  N.  Y.  S.  858;  Mockler  v.  Hawkes,  173 
App.  Div.  333,  158  N.  Y.  S.  759. 

However,  it  was  decided  in  Matter  of  Petrie, 
165  App.  Div.  561,  151  N.  Y.  S.  307,  afflrrned 
215  N.  Y.  335,  109  N.  E.  549,  that  where  sub- 
stantially all  of  the  phalange  is  lost  the  com- 
pensation should  be  for  a  total  loss  of  the 
phalange.  The  court  of  appeals  said :  "Under 
these  provisions  it  is  urged  by  the  appellants 
that  compensation  can  be  awarded  as  for  the 
loss  of  a  phalange  only  in  case  the  entire  pha- 
lange has  been  lost,  and  that  in  a  case  where 
only  part  thereof  has  been  lost  compensation 
must  be  sought  under  the  general  clause  last 
quoted.  We  are  not  able  to  agree  with  this 
contention  on  the  evidence  and  findings  made 
in  this  case.  It  very  likely  may  be  that  the 
loss  of  such  a  minor  portion  of  the  phalange 
that  an  award  could  not  be  sustained  under 
the  clauses  which  have  been  quoted  as  for  a 
loss  of  the  entire  phalange,  but  that  does  not 
seem  to  be  this  case.  While  the  findings  of 
the  commission  are  somewhat  contradictory 
and  rather  unsatisfactory  in  that  they  staie  in 
one  place  that  the  amputation  of  the  phalange 
occurred  near  the  first  joint  and  in  another 
place  that  about  one-third  ol  the  bone  of 
the  distal  phalange  was  cut  off,  we  think  that 
construed  together  and  in  the  light  of  the  evi- 
dence they  may  be  regarded  as  stating  that 
substantially  ail  of  the  phalange  was  cut  off, 
and  that  on  that  theory  the  award  may  be 
sustained." 

L0B9  of  Fooi, 

In  State  v.  District  Ct.  (Minn.)  161  N. 
W.  391,  it  was  held  to  be  error  to  allow 
compensation  for  the  loss  of  a  foot  where 
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it  appeared  that  the  injury  to  the  foot  was 
a  fracture  of  the  heel  bone,  which,  though 
resulting  in  a  deformed  condition,  did  not 
deprive  the  claimant  of  the  use  of  the  mem- 
ber. The  court  said:  "The  serious  question 
is  whether  the  allowance  made  by  the  trial 
court  is  not  in  excess  of  the  amount  au- 
thorized for  such  an  injury.  We  have  suffi- 
ciently stated  the  nature  of  the  injuries.  The 
only  one  of  a  serious  or  permanent  nature 
was  that  to  the  left  foot.  'However  this  in- 
jury may  interfere  with  the  ability  to  walk 
without  tiring  and  without  pain,  the  fact 
remains  that  the  foot  is  still  there,  and  still 
a  useful  member.  The  injury,  such  as  it  is, 
is  permanent,  but  there  is  not  a  total  loss 
of  the  use  of  the  member.  The  case  is  one 
of  a  'permanent  partial  disability.'  Laws 
1913,  c.  467,  section  13,  subd.  'c,'  provides 
that  the  compensation  for  'permanent  partial 
disability'  shall  be  based  upon  the  extent  of 
such  disability.  In  the  cases  including  the 
schedule  contained  in  the  subdivision  it  is 
provided  that  the  compensation  shall  be  that 
named  ia.  the  schedule,  which  in  the  case 
of  the  loss  of  a  foot  is  'fifty  percentum  of 
daily  wages  during  one  hundred  and  twenty- 
live  weeks.'  It  is  provided  in  the  same  sub- 
division as  amended  by  Laws  1915,  c.  209, 
that  'in  all  cases  of  permanent  partial  disa- 
bility, it  shall  be  considered  that  the  perma- 
nent loss  of  the  use  of  a  member  shall  be 
equivalent  to  and  draw  the  same  compensa- 
tion as  the  loss  of  that  member.'  We  are 
obliged  to  hold  that  the  compensation  award- 
ed was  excessive  under  these  provisions. 
There  was  not  a  loss  of  the  foot,  nor  was 
there  a  'permanent  loss  of  the  use'  of  that 
member.  There  was  a  permanent  partial 
disability  'due  to  an  injury  to  a  member, 
resulting  in  less  than  total  loss  of  such  mem- 
ber.' Compensation  should  have  been  award- 
ed at  the  prescribed  rate  (fifty  per  cent  of 
daily  wages,  or  $7.50  per  week)  for  such  a 
part  of  125  weeks  as  the  extent  of  the  injury 
to  the  foot  bore  to  its  total  loss.  For  what 
period  of  time  this  would  be  it  is  impossible 
for  us  to  say  on  the  record  before  us.  It  is 
doubtless  a  difficult  question,  on  almost  any 
evidence,  to  determine  just  how  an  injury  that 
is  not  equal  to  a  total  loss  of  a  member  com- 
pares in  extent  with  such  total  loss.  But  the 
law  requires  that  this  comparison  be  made, 
and  that  the  period  during  which  the  pay- 
ments are  to  continue  be  determined  there- 
from. Clearly  much  is  left  to  the  judgment 
of  the  trial  court.  But  in  finding  that  the 
injury  in  this  case  was  equal  to  the  total 
loss  of  the  injured  member,  and  should  be 
compensated  in  the  same  amount  as  if  the 
foot  had  been  severed,  or  the  use  of  it  com- 
pletely lost,  we  think  the  learned  trial  court 
erred." 

The  New  Jersey  act  provides  that  amputa- 
tion between  the  ankle  and  the  knee  shall 


be  equivalent  to  the  loss  of  a  foot,  also  that 
compensation  therefor  shall  be  fifty  per  cent 
(50%)  of  the  wages  for  one  hundred  and 
twenty-four  (124)  weeks.  In  Hakiec  v.  Dela- 
ware, etc.  R.  Co.  88  Atl.  953,  compensation 
was  awarded  as  for  tlie  loss  of  a  leg  where  it 
appeared  that  the  injury  was  to  the  ankle 
only.  Reversing  the  allowance  it  was  held 
that  compensation  for  an  injury  of  that 
nature  could  not  exceed  the  amount  provided 
for  loss  of  a  foot^ 


V. 
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Minnesota  Supreme  Court — April  20,  1910. 
ia»  Minn.  367;  167  y.  W.  588. 


Innkeepers    —    Idability    for    Itoss    of 
Property  of  Gnest. 

An  innkeeper  is  answerable  for  the  loss  in 
his  inn  of  the  goods  of  his  guest  unless  the 
loss  arises  from  the  negligence  of  the  guest  or 
the  aet  of  €k>d  or  of  a  public  enemy. 

[See  99  Am.  St.  Rep.  578.] 

San&e. 

This  rule  of  liability  arises  only  in  favor 
of  guests.  It  does  not  arise  in  favor  of  one 
who  comes  to  the  inn  intending  only  to  avail 
himself  without  expense  of  the  facilities  and 
comforts  which  the  innkeeper  furnishes  free 
to  the  public  at  large. 

When  Relation  Oommenoes  —  DeliTory 
of  Basgage. 

The  relation  of  innkeeper  and  guest  in- 
volves the  obligation  to  furnish  acoommoda- 
tion  on  the  one  hand,  and  the  obligation  to 
pay  on  the  other.  (Generally  a  person  becomes 
a  guest  when  he  registers  and  engages  ac- 
commodation. He  may,  however,  be  a  guest 
before  doing  either.  Handing  baggage  to  a 
porter  or  bell  boy  of  the  inn  may  commence 
the  relations,  if  the  parties  contemplate  that 
accommodation  be  engaged.  But  one  does  not 
become  a  guest  by  merely  handing  hia  satchel 
to  such  employee  when  he  does  not  intend- to 
engage  such  accommodation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Municipal  Court  of  Mankato: 
Plymat,  Judge. 

Action  by  J.  L.  Parker,  plaintiff,  against  S. 
Dixon  et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  appeal.  The  facts  are  stated 
in  the  opinion.    Reversed. 

8,  B.  TFt7«>n  and  F.  E.  Morse  for  appel- 
lants. 
John  E.  Regan  for  respondent. 


PARKER  ▼.  DIXON. 

ISB  Minn,  897, 


641 


[368]  Hallak,  J. — Plaintiff,  a  travelling 
salesman,  alighted  from  a  regular  passenger 
train  at  the  depot  at  Mankato,  shortly  before 
1  p.  H.  Defendants  are  proprietors  of  the 
Saulpaugh  House,  a  public  hotel  or  inn  at 
Mankato.  At  the  train,  was  a  colored  porter 
of  the  Saulpaugh  House,  there  for  the  pur- 
pose of  carrying  the  hand  baggage  of  pros- 
pective guests  from  the  depot  to  the  hotel. 
Plaintiff  handed  to  the  porter  his  hand  bag- 
gage, consisting  of  a  sample  case  and  a  grip. 
The  porter  took  them  to  the  hotel  and  dropped 
them  with  similar  baggage  of  other  guests 
npon  the  floor  of  the  hotel  lobby.  The  usual 
check  room  for  parcels  was  provided  by  de- 
fendants, where  such  baggage  might  be 
checked  without  charge  if  desired.  Plaintiff 
•did  not  check  his  baggage.  He  did  not  at 
that  time  go  to  the  hotel  at  all.  He  did  not 
then  expect  to  engage  either  lodging  or  re- 
freshment there.  He  expected  to  finish  his 
business  at  Mankato  and  take  an  afternoon 
train  for  New  Ulm.  He  did  not  finish  his 
business  in  time  to  take  that  train.  During 
the  afternoon  and  evening  he  went  to  the  hotel 
and  there  opened  his  sample  case,  wrote  his 
orders  there  and  handed  them  to  the  clerk 
to  mail,  used  the  long-distanced  telephone 
there,  and  sat  about  in  the  hotel  chairs,  for 
all  of  which  he  neither  paid  nor  offered  to 
pay,  nor  was  he  expected  to  pay  therefor.  He 
took  his  evening  meal  elsewhere.  About  ten 
o'clock  that  night  he  for  the  first  time  regis- 
tered and  asked  to  be  assigned  a  room.  At 
that  time  his  grip  could  not  be  found,  and  it 
has  not  since  been  found.  No  one  knows 
when  it  disappeared.  The  trial  court  held 
that  the  relation  of  innkeeper  and  guest  ex- 
isted from  the  time  the  plaintiff  handed  his 
baggage  to  the  porter,  and  that  the  absolute 
liability  of  an  innkeeper  accordingly  arose, 
and  found  for  the  plaintiff  on  this  ground. 
With  this  we  do  not  agree. 

An  innkeeper  is  answerable  for  the  loss  in 
his  inn  of  the  goods  of  his  guest,  unless  the 
loss  arises  from  the  negligence  of  the  guest, 
or  the  act  of  God  or  of  a  public  enemy.  Lusk 
V.  Belote,  22  Minn.  468;  Johnson  v.  Chad- 
bourn  Finance  Co.  89  Minn.  310,  94  N.  W. 
874, 99  Am.  St.  Rep.  571 ;  Mason  v.  Thompson, 
S  Pick,   (Mass.)  280,  20  Am.  Dec.  471. 

This  rigorous  rule  of  liability  arises  only 
in  favor  of  guests.  The  relation  4;369]  of 
innkeeper  and  guest  is  a  mutual  one,  in- 
volving mutual  rights  and  obligations.  It 
involves  the  obligation  to  furnish  accommoda- 
tion and  care  on  the  part  of  the  innkeeper, 
*nd  the  obligation  to  pay  on  the  part  of  the 
gnest.  The  innkeeper  usually  extends  to  the 
public  generally  an  invitation  to  enter  his 
lobby  and  lounging  rooms  without  charge, 
but  it  cannot  be  thought  that  one  who  avails 
liimself  gratuitously  of  these  favors  is  a 
:guest,  or  that  the  absolute  liability  of  an 


innkeeper  extends  to  articles  of  property  he 
may  bring  with  him. 

Generally  the  relation  of  innkeeper  and 
guest  arises  when  the  guest  registers  and 
engages  accommodations.  We  do  not  wish  to 
be  understood  as  saying  that  the  relation  may 
not  arise  before  registering  or  engaging  ac- 
commodation. No  doubt  it  may.  We  have 
DO  doubt  that  the  relation  may  arise  at  the 
time  that  baggage  is  intrusted  to  the  inn- 
keeper or  his  porter  or  bell  boy,  if  the  parties 
contemplate  that  accommodations  shall  be 
engaged  within  a  reasonable  time.  Sassen 
V.  Clark,  37  Ga.  242;  Coskery  v.  Nagle,  83  Ga. 
696,  10  S.  £.  491,  6  L.R.A.  483,  20  Am.  8t. 
Rep.  333;  Flint  v.  lUinois  Hotel  Co.  149 
111.  App.  404.  But  we  cannot  hold  that  the 
act  of  handing  a  satchel  to  the  porter  of  a 
hotel  makes  the  owner  of  the  satchel  a  guest, 
when  he  intends  neither  to  eat  nor  sleep  at 
the  hotel  or  to  pay  therefor,  but  intends  only 
to  avail  himself,  without  expense,  of  the 
facilities  and  comforts  which  the  innkeeper 
furnishes  gratuitously  to  the  public  at  large. 
Strauss  v.  County  Hotel,  etc.  Co.  L.  R.  12  Q. 
B.  ( Eng. )  27 ;  Baker  v.  Bailey,  103  Ark.  12, 
145  S.  W.  532,  39  L.R.A.(N.8.)  1085;  see 
Tulane  Hotel  Co.  v.  Holohan,  112  Tenn.  214, 
79  S.  W.  113,  105  Am.  St.  Rep.  930,  2  Ann. 
Cas.  345;  Brewer  v.  Caswell,  132  Ga.  563, 
64  S.  E.  674,  23  L.Rj^.(N.S.)  1107,  131  Am. 
St.  Rep.  216,  16  Ann.  Cas.  936,  for  one  who 
has  neither  been  at  an  inn  nor  intends  going 
there  does  not  become  a  guest  by  merely  send- 
ing his  goods  to  be  taken  care  of  by  the  inn- 
keeper. Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485, 
38  Am.  Dec.  663. 

In  this  case  plaintiff  manifested  no  purpose 
of  becoming  a  guest  at  defendants*  hotel  until 
after  his  baggage  was  lost,  and  the  relation 
of  innkeeper  and  guest  did  not  arise  until 
that  time.  At  the  time  of  the  loss  of  plain- 
tiffs baggage  the  defendants  were  nothing 
more  than  gratuitous  bailees,  and  the  case 
must  be  disposed  of  on  the  principles  of 
[370]  law  applicable  to  bailments  of  that 
class.  Baker  v.  Bailey,  103  Ark.  12,  145  S. 
W.  532,  39  L.R.A.(N.S.)   1085. 

Order  reversed  and  new  trial  granted. 


NOTE. 

IntmstliaK  Bassase  to  lankeeper  or 
His  employee  as  Establisliias  Rela- 
tion of  Iimkeeper  and  Gnest. 

Without  Intent  Immediately  to  Become 

Guest, 

Where  a  person,  without  manifesting  other- 
wise any  immediate  intention  to  become  a 
guest,  intrusts  his  baggage  to  an  innkeeper 
or  to  his  employee,  the  relation  of  iimkeeper 
and  guest  is  not  thereby  created.     Baker  v. 
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Bailey,  103  Ark.  12,  146  S.  W.  532,  39  L.R.A. 
<N.S.)  1085;  Carter  v.  Hobbs,  12  Mich.  52, 
83  Am.  Dec.  762;  logalsbee  v.  Wood,  36  Barb. 
452,  affirmed  33  N.  Y.  577,  88  Am.  Dec.  409; 
Arcade  Hotel  Go.  v.  Wiatt,  44  Ohio  St.  32,  4 
N.  E.  398,  58  Am.  Rep.  785;  Hirsh  v.  Ander- 
son Hotel  Co.  68  Pa.  Super.  Ct.  387;  Tulane 
Hotel  Co.  V.  Holohan,  112  Tenn.  214,  2  Ann. 
Cas.  345,  79  S.  W.  113,  105  Am.  St.  Bep.  930. 
And  see  the  reported  case. 

In  Strauas  v.  County  Hotel,  etc.  Co.  L.  R. 
12  Q.  B.  (Eng.)  27,  it  appeared  that  the 
plaintiff  delivered  a  hand  bag  to  an  innkeep- 
er's servant  with  the  intention  of  becoming 
a  guest.  But  arriving  at  the  hotel  he  found 
a  telegram  directing  him  to  leave  for  another 
city.  While  he  was  preparing  to  leave,  the 
bag,  which  had  been  in  the  custody  of  the 
servant,  was  lost.  It  was  held  that  the  de- 
fendant was  not  liable  as  there  existed  no 
relationship  of  innkeeper  and  guest  between 
him  and  the  plaintiff.  The  court  said:  "The 
counsel  for  the  plaintiff  were  called  upon  to 
show  at  what  point  of  time  the  relation  of 
landlord  and  guest  commenced.  They  suggest- 
ed that  it  was  when  the  plaintiff  gave  his 
luggage  to  the  porter.  But  at  that  time  the 
plaintiff  had  not  made  up  his  mind  to  become 
a  guest.  The  fact  that  he  ordered  his  goods 
to  be  locked  up,  and  that  they  were  locked  up, 
is  no  more  than  if  he  had  said  that  he  was 
uncertain  whether  he  should  stay  in  the  inn, 
and  that  in  the  meantime  he  wished  his  goods 
to  be  locked  up.  In  such  a  case  there  could 
be  no  liability." 

In  Baker  v.  Bailey,  103  Ark.  12,  146  S.  W. 
532,  39  L.R.A.(N.S.)  1085,  it  appeared  that 
the  plaintiff,  a  traveling  salesman,  on  alight- 
ing from  a  train  delivered  two  grips  to  the 
defendant's  porter.  On  reaching  the  defend- 
ant's hotel  the  plaintiff  discovered  that  the 
train  he  intended  to  take  J  eft  much  earlier 
than  he  had  supposed.  He,  therefore,  decided 
to  spend  a  few  hours  in  the  lobby  of  the 
hotel.  When  he  got  ready  to  leave  he  asked 
for  his  grips,  and  found  that  one  had  been 
lost.  It  was  held  that  the  delivery  of  the 
haggage  to  the  porter  did  not  create  the  rela- 
tion of  innkeeper  and  guest  between  the  de- 
fendant and  the  plaintiff.  The  court  said: 
"Appellant  did  not  take  supper  nor  a  room, 
neither  did  he  buy  ahy thing  at  the  hotel  after 
his  arrival,  and,  at  most,  wrote  &  few  letters 
upon  its  stationery  without  expense  to  him- 
self. According  to  his  own  statement,  he 
spent  nothing  but  the  evening  with  the  hotel, 
neither  did  he  offer  to  spend  anything  else, 
and  we  hold  that  he  did  not  become  a  guest 
thereof  under  the  circumstances,  and  the 
hotel  company  incurred  no  liability  on  that 
account." 

In  Ingalsbee  v.  Wood,  36  Barb.  (N.  Y.)  462, 
it  appeared  that  the  plaintiff  went  to  the  de- 
fendant's  hotel    and    placed   his    horse    and 


wagon  under  the  latter's  shed.  He  had  no  in- 
tention to  become  a  guest,  having  come  to 
visit  his  wife  who  stayed  with  her  mother, 
and  did  not  actually  become  a  guest.  The 
following  day  the  defendant's  shed  was 
burned  and  the  plaintiff*s  horse  and  wagon 
were  destroyed.  It  was  held  that  the  de- 
fendant was  not  liable.  The  court  said: 
"The  case  then,  when  reduced,  is  simply  this : 
Ingalsbee  went  on  a  visit  to  his  wife,  then 
stopping  in  a  neighboring  town,  at  her  moth- 
er's house,  a  few  rods  from  the  defendant's 
inn.  He  went  to  the  inn  and  directed  his 
horse  to  be  cared  for,  with  the  understand- 
ing, however  (for  I  think  this  is  fairly,  indeed 
necessarily,  to  be  inferred  from  the  proof), 
that  he  was  to  remain  and  have  accommoda- 
tion and  entertainment  elsewhere,  and  in  fact 
had  not  any  entertainment  whatever  for 
himself  at  the  inn.  Was  he  a  guest  at  the 
inn?  .  .  .  Ingalsbee  was  not  a  traveler. 
He  had  arrived  at  his  destination,  and  had 
taken  up  a  temporary  abode — had  become  a 
sojourner  at  the  house  of  his  mother-in-law. 
He  accepted  entertainment  and  accommoda- 
tion there.  If  the  guest  of  anyone,  he  was 
her  guest.  He  did  not  receive,  nor  did  he 
contemplate,  any  favor  at  the  inn,  by  way  of 
personal  entertainment  there.  All  he  desired 
or  contracted  for  was  provender  and  protec- 
tion for  his  horse,  while  he  visited  and  was 
entertained  elsewhere.  ...  He  was  no 
more  a  guest  at  the  inn  than  if  he  had  sent 
his  horse  there  by  a  servant  of  his  mother-in- 
law,  to  be  kept  and  fed  for  the  night,  with  no 
purpose  JOT  intention  of  going  there  himself 
for  personal  entertainment." 

In  Carter  v.  Hobbs,  12  Mich.  62,  83  Am. 
Dec.  762,  it  appeared  that  the  defendant  had 
rented  part  of  his  hotel  to  a  fire  company  for 
the  purpose  of  a  ball.  The  plaintiff  attended 
the  entertainment,  on  a  ticket  bought  from  the 
firemen's  committee.  On  arriving  at  the  hotel 
he  checked  his  overcoat,  fur  collar  and  gloves 
with  the  defendant's  son,  a  clerk  in  the  hotel. 
During  his  stay  the  property  was  lost  or 
stolen.  It  was  held  that  the  defendant  was 
not  liable  as  the  relationship  of  innkeeper 
and  guest  did  not  exist  between  himself  and 
the  plaintiff.  The  court  said:  "But  to  hold 
the  defendant  liable  as  innkeeper,  it  must 
appear  not  only  that  the  defendant  kept  an 
inn,  and  that  the  goods  were  lost  there,  but 
that  he  was  acting  in  the  capacity  of  an  inn- 
keeper on  the  occasion  when  the  goods  were 
received,  and  that  the  plaintiff  was  his  guest; 
or,  in  other  words,  that  the  plaintiff  visited  the 
inn  for  purposes  which  the  common  law  recog- 
nizes as  the  purposes  for  which  inns  are  kept. 
.  .  .  We  do  not  think  the  facts  of  this  case 
show  that  the  relation  of  innkeeper  and  guest 
existed  between  the  defendant  and  plaintiff; 
nor  that  the  defendant  received  the  goods  in 
his  capacity  of  innkeeper,  but  merely  as  an 
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ordinary  bailee.  He  could  not,  we  think, 
have  had  a  lien  upon  them  for  the  plaintiff's 
bill.  The  plaintiff  was  no  more  the  guest  of 
the  inn  than  any  person  residing  across  the 
street  and  attending  the  ball  on  the  same 
occasion.  If  a  guest  at  all,  he  was  rather 
the  guest  of  the  fire  company.  The  defendant, 
on  this  particular  occasion,  was  no  more  act- 
ing in  the  character  of  an  innkeeper,  as  to 
those  attending  the  ball,  than  any  other  per* 
son  furnishing  the  rooms  and  supper,  at  any 
other  house,  for  such  special  occasion.  The 
plaintiff  did  not  resort  to  the  hotel  for  any 
purpose  which  brings  him  within  the  common 
law  definition  of  the  guest  of  an  inn." 

In  Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St. 
32,  4  y.  E.  398,  68  Am.  Rep.  785,  it  appeared 
that  a  resident  and  householder  in  a  city  went 
to  the  defendant's  hotel  in  the  same  city  and 
deposited  a  package  of  money  with  the  de- 
fendant's ckrk.  He  did  not  register  as  a 
guest  although  he  made  some  arrangement  to 
take  a  room  for  the  balance  of  the  night. 
The  money  was  stolen  by  the  clerk.  The 
court  said:  "It  must  be  conceded  that  unless 
the  relation  of  innkeeper  and  guest  subsisted 
between  Wiatt  and  the  proprietor  of  the  ho- 
tel at  the  very  time  the  money  was  received 
by  the  clerk,  or  at  the  time  of  the  loss,  no  re- 
eoTery  could  be  had  for  such  loss.  .  .  • 
It  will  not  do  to  contend  that  the  deposit  of 
his  money  contributed  to  constitute  him  a 
guest.  Unless  he  was  a  guest,  the  clerk  had 
no  authority  to  bind  his  principal  by  receiv- 
ing the  money.  .  .  .  Tlie  inquiry  is  sug- 
gested here,  in  the  light  of  the  citation  from 
Carter  ▼.  Hobbs,  supra :  Did  Wiatt  visit  the 
hotel,  on  the  morning  in  question,  'for  pur- 
poses which  the  common  law  recognizes  as  the 
purposes  for  which  inns  are  kept?'  That 
he  did  not  stand  in  need  of,  and  that  he  did 
not  desire  nor  ask  for,  the  present  accom- 
modations of  that  hotel,  at  the  time  he  first 
stood  at  its  offlee  counter,  is  so  overwhelm- 
ingfly  established  by  the  proof,  as  to  exclude 
every  other  conclusion.  .  .  .  What  was  he 
there  for?  To  the  suggestion  that  he  may 
have  been  prospecting  for  lodgings  in  advance 
of  his  actual  needs,  the  obvious  answers  are 
(1)  he  does  not  say  so,  and  (2)  he  conclusive- 
ly silences  all  cavil  upon  this  question  by  his 
statement:  'So  I  had  considered  the  matter 
before  I  left  my  place  of  business,  that  I 
would  stop  at  the  Hotel  Emery.  I  had  no  in- 
tention of  going  home  that  night.'  .  .  . 
He  further  says,  on  cross-examination:  1 
left  this  money  at  the  hotel  as  a  safeguard. 
Q.  Because  you  did  not  want  to  carry  it 
around?  A.  Yes,  sir.  Q.  You  left  the  money 
there  simply  for  safekeeping?  A.  No,  sir; 
I  didn't.  Q.  What  was  your  object  in  leaving 
it  there?  A.  I  left  it  there  as  a  guest  of  the 
hotel.'  This  answer  involves  the  statement  of 
so  substantive  fact.    It  is  a  mere  conclusion. 


It  assumes  the  principal  fact  in  controversy — 
that  the  witness  was  a  guest  of  the  hotel. 
It  involves  no  contradiction  of  any  fact  which 
the  proof  tends  to  establish.  Immediately  fol- 
lowing this  answer  is  the  'Question.  Why  did 
you  leave  it  there?  A.  I  left  it  there,  not 
wanting  to  carry  it  on  my  person  that  time 
in  the  night.  .  .  .  The  one  answer  to  the 
inquiry,  as  to  the  purpose  of  his  first  visit 
at  that  hotel  at  two  o'clock  in  the  morning, 
is:  He  sought  it  as  a  safe  depository  for  his 
money,  that  he  might  be  free  to  follow  the 
promptings  of  his  own  will  and  pleasure  for 
the  balance  of  that  night  with  no  risk  of  its 
loss.  This  is  the  only  rational  conclusion 
from  the  testimony,  and  furnishes  the  true 
solution  of  his  failure  to  register;  of  the 
absence  of  his  name  from  all  the  books  of  the 
hotel;  of  the  fact  that  no  room  was  assigned 
him;  that  he  did  not  insist  upon  having  a 
room  assigned ;  that,  he  did  not  ask  or  desire 
to  be  shown  to  a  room;  that  it  was  after  five 
o'clock  in  the  morning  when  he  returned  to 
the  hotel;  and  to  all  that  transpired  during 
his  first  visit  there.  Innkeepers  are  not  lia- 
ble as  such  for  goods  deposited  with  them  by 
any  but  guests  of  their  inns.  While  an  in- 
dividual proprietor  of  an  inn  may  incur  a 
liability  as  bailee  for  the  safekeeping  of 
goods  which  he  has  voluntarily  undertaken 
to  keep  for  others  than  guests,  it  is  not  with- 
in the  course  of  employment  of  a  mere  clerk 
of  such  innkeeper  to  receive  on  deposit  the 
goods  of  any  except  guests  of  the  inn,  and 
if  he  does  so,  it  is  a  transaction  between  him 
and  the  owner,  and  no  liability  for  the  loss 
of  such  goods  attaches  to  the  innkeeper.  It 
will  be  observed  that  we  have  confined  the 
consideration  of  this  branch  of  the  case  to  the 
simple  question:  Was  Wiatt  a  guest  of  Ho- 
tel Emery  at  the  time  of  the  deposit  of  his 
money  with  its  clerk?  If  he  was  a  guest 
at  that  time,  his  subsequent  conduct  did  not 
dissolve  or  affect  the  relation  existing  at  the 
time  of  such  deposit.  If  that  relation  did 
not  exist  at  that  time,  his  subsequent  con- 
duct could  not  create  it;  although,  if  the 
direct  evidence  upon  that  issue  had  been  in- 
volved in  conflict,  it  would  have  been  proper  to 
consider  such  subsequent  conduct  in  determin- 
ing the  actual  relation  of  the  parties  at  the 
time  of  such  deposit.  As  the  evidence  did  not 
fairly  tend  to  prove  Wiatt  a  guest  of  the  hotel 
at  the  time  of  the  deposit  of  nis  money,  there 
was  error  in  rendering  judgment  for  him, 
and  in  overruling  the  motion  for  new  trial." 
In  Tulane  Hotel  Co.  v.  Holohan,  112  Tenn. 
214,  2  Ann.  Cas.  345,  79  S.  W.  113,  105  Am. 
St.  Rep.  930,  it  appeared  that  the  plaintiff,  a 
traveling  salesman,  delivered  two  grips  to 
the  defendant's  porter  at  the  depot,  intending 
to  stop  at  the  defendant's  hotel.  However  he 
met  a  friend  and  stopped  with  the  latter. 
Thereafter,  he  went  to  the  hotel  to  ask  for  his 
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gripSi  but  only  one  could  be  found.  It  was 
held  that  the  defendant  was  not  responsible. 
The  court  said:  "In  the  first  place,  was  Mr. 
Holohan  a  guest' of  the  hotel?  We  think  not. 
The  universal  rule  seems  to  be  that  one  can- 
not  become  the  guest  of  a  hotel  unless  he 
procure  some  accommodation.  He  must  pro- 
cure a  meal,  room,  drink,  feed  for  his  horse, 
or  at  least  offer  to  buy  something  of  the  inn- 
keeper, before  he  becomes  a  guest.  In  the 
case  at  bar  Mr.  Holohan  procured  no  accom- 
modation from  the  hotel,  neither  did  he  offer 
to  buy  anything.  .  .  .  Defendant  company 
cannot,  therefore,  be  held  liable  as  an  inn- 
keeper." 

In  Hirsh  v.  Anderson  Hotel  Go.  58  Pa. 
€uper.  Ct.  387,  it  appeared  that  the  plaintiff, 
a  traveling  salesman  shipped  a  trunk  with 
clothing  and  other  goods  to  a  hotel  keeper 
in  another  city  asking  him  to  take  care  of 
the  trunk  until  his  arrival.  He  did  not  in- 
dicate when  he  would  eome.  Twelve  days 
later  he  arrived  and  registered  at  the  hotel, 
and  upon  having  his  trunk  sent  up  to  his 
room  he  then  found  that  most  of  the  contents 
•of  the  trunk  had  disappeared.  The  court 
said:  "The  evidence  was  wholly  silent  as  to 
when,  where  or  by  whom  the  theft  of  the 
goods  had  been  effected,  and  in  no  way  con- 
nected the  defendant  or  any  of  its  employees 
with  the  loss.  Manifestly  then,  the  affirma- 
tive proof  offered,  in  and  of  itself,  established 
no  liability  on  the  part  of  the  defendant,  and 
the  plaintiff's  case  must  fail  unless  he  can  call 
to  his  aid  some  princit>le  of  the  law  which, 
when  applied  to  the  facts  stated,  shifts  the 
burden  of  proof  and  visits  the  defendant  with 
responsibility  for  the  unexplained  loss  of  the 
plaintiff's  goods.  .  .  .  The  lexicographers 
-define  the  word  'guest,'  when  used  in  the 
sense  to  which  we  are  now  referring,  as  a 
lodger  or  boarder  at  a  hotel,  lodging  house, 
or  boarding  house.  The  very  term  implies 
the  presence  of  a  living  person.  It  cannot 
with  propriety  be  used  to  indicate  personal 
or  inanimate  property.  Clearly  enough  then 
the  relation  of  innkeeper  and  guest  between 
the  present  parties  could  not  have  been 
completely  established  until  the  arrival  of 
the  plaintiff  at  the  defenciant  hotel.  Had  he 
never  come,  no  such  relation  could  have  ex- 
isted. But  even  legal  principles  which  have 
come  down  to  us  through  the  centuries  from 
the  common  law  have  sufficient  elasticity  to 
be  fairly  applied  to  the  changing  conditions 
of  modern  life.  People  are  accustomed  to 
travel  nowadays  with  more  baggage  than 
in  former  times.  When  a  stranger  arrives 
in  the  city,  with  a  considerable  amount  of 
'baggage,  intending  in  good  fafth  to  go  as  a 
guest  to  a  certain  hotel,  he  may  find  it  prac- 
tically impossible  to  prevent  a  temporary 
separation  of  himself  and  his  property.  The 
one 'may  be  compelled  to  go  by  one  kind  of 


conveyance  to  the  hotel,  the  other  by  a  differ- 
ent one.  Necessarily,  under  such  oonditioiia, 
it  would  frequently  occur  that  the  arrival  of 
the  guest  and  his  luggage  at  the  hotel  would 
not  be  absolutely  contemporaneous.  In  such 
cases  it  may  well  be  the  law — without  unduly 
stretching  Well  established  principles  or  de- 
stroying the  sound  reason  on  which  they  rest 
— ^might  decline  to  take  notice  of  an  inconsid- 
erable period  of  time  between  the  happenings 
of  the  two  events  which  in  good  faith  were 
intended  to  be  actually  .  contemporaneoas. 
.  .  .  When  it  is  recalled  that  the  plaintiff 
in  the  present  case,  by  his  own  testimony  as 
to  the  contents  of  the  card  he  wrote  ta  the 
defendant,  discloses  that  he  had  neither  in- 
tention nor  expectation  of  arriving  with  his 
bi^age,  or  at  a  time  so  closely  approximate 
thereto  that  the  two  facts  could,  by  any  rea- 
sonable use  of  the  term,  be  considered  as  con- 
temporaneous, it  appears  to  us  clear  that 
the  Illinois  case  cited  luid  a  few  others,  of 
which  it  is  the  type,  can  furnish  no  sound 
foundation  for  the  conclusion  reached  by  the 
learned  judge  below.  ...  If  the  law  were 
as  contended  by  the  appellee  in  this  case,  it 
would  be  quite  possible  for  a  person  situate 
like  the  present  plaintiff,  by  a  judicious  dis- 
tribution of  his  baggage  along  the  line  of  his 
prospective  route,  to  become  at  the  same  time 
a  guest  in  an  indefinite  number  of  hotels. 
The  proprietor  of  each  of  these  would  become 
an  insurer  of  the  safety  of  the  property  com- 
mitted to  him,  during  a  period  of  time  when 
it  was  intended  the  owner  of  the  property 
should  be  under  the  obligations  which  rest 
upon  a  guest  who  enjoys  the  benefit  of  an  inn- 
keeper's responsibility.  .  When  we 
view  the  undisputed  facts  of  this  case  in  the 
light  of  the  notice  which  the  plaintiff  sent  to 
the  defendant,  we  are  of  the  opinion  the  evi- 
dence discloses  no  then  present  intention  on 
the  part  of  the  plaintiff  to  become  a  guest  at 
or  about  the  time  of  the  arrival  of  his  bag- 
gage. His  arrival  twelve  days  later  did  not 
have  the  legal  effect  of  carrying  the  relation 
then  created  back  to  the  date  of  the  receipt 
of  the  trunk.  The  defendant  then  was  in  fact 
and  in  law  but  a  gratuitous  bailee.  There  is 
no  evidence  in  the  case  upon  which  a  jury 
would  be  warranted  in  finding  that  it  had 
been  guilty 'of  any  gross  negligence  or  breach 
of  the  duty  imposed  by  that  relationship. 
There  is  no  legal  foundation  we  can  perceive, 
upon  which  the  judgment  appealed  from  may 
securely  rest.  .The  assignments  of  error  must 
therefore  be  sustained." 


With  Intent  Immediately  to  Becomm 

Quest, 

Where  a  person  delivers  his  baggage  to  the 
innkeeper  or  his  employee  with  the  intention 
immediately  thereafter  to  become  a  guest  the 
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lelatioii  of  innkeeper  «nd  ^uest  conunenees 
from  the  time  of  the  delivery  of  the  baggage. 
Sasseen  v.  Clark,  37  Qa.  242;  Coskery  ▼.  May- 
be, 83  Ga.  696,  10  S.  E.  491,  20  Am.  St.  Bep. 
333,  6  L.B.A.  483;  Williams  v.  Moore,  69 
m.  App.  618;  Eden  v.  Drey,  76  HI.  App.  102; 


gooda  which,  by. means  of  th«  possession  of 
9uch  checks^  his  representative  or  agent  re- 
ceives, although  the  baggage  be  never  brought 
within  the  walls,  yards  or  outbuildings  of  the 
hotel." 
In  Eden  y.  Drey,  75  111.  App.  102,  it  ap- 


Flint  V.  Illinois  Hotel  Go.  149  111.  App.  404.      peared  that  the  plaintiff  delivered  two  boxes 


See  also  Houser  v.  Tully,  62  Pa.  St.  92,  1  Am. 
Rep.  290;  Dickinson  v.  Winchester,  4  Gush. 
(Mass.)  114,  50  Am.  Dec.  760;  Kleckner  y. 
Hotel  Strand,  60  Pa.  Super.  Gt.  617;  Oriental 
Hotel  Assoc,  y.  Faust,  38  Tex.  Giv.  App.  573, 
36  S.  W.  573. 

In  Ooskery  y.  Maybe,  snpra,  it  appeared 
tiiat  the  plaintiff  delivered  to  the  porter  of 
the  defendant  a  railroad  check  for  his  bag- 
gage with  instruction  to  bring  the  baggage 
to  the  defendant's  hotel.  He  then  went  to  the 
hotel  and  was  received  as  a  guest.  The  bag- 
gage was  never  delivered  at  the  hotel.  It 
was  held  that  the  defendant  was  liable  on  the 
ground  that  the  relation  of  innkeeper  and 
guest  existed  between  him  and  the  plaintiff 
from  the  time  of  the  delivery  of  the  check  to 
the  porter.  The  court  said:  '^t  has  been 
held  by  this  court  that  'where  a  hotel  keeper 
sends  his  porter  to  the  cars,  to  receive  the 
baggage  of  persons  traveling,  and  baggage 
is  delivered  to  the  porter,  and  the  traveler 
becomes  the  guest  of  the  hotel,  the  liability 
of  the  innkeeper  as  such  for  the  baggage 
begins  on  the  delivery  to  the  porter,  and  con- 
tinues until  redelivery  to  the  actual  custody 
of  the  guest.*  .  .  .  When  a  traveler  arrives 
at  a  depot  and  is  met  by  one  who  is  the  por- 
ter of  the  inn,  hotel  or  house  kept  for  the 
purpose  above  stated,  who  indicates  to  the 
traveler  a  certain  conveyance  by  which  he 
can  go  to  such  place  or  not,  and  the  traveler 
delivers  to  him  his  baggage  or  the  check 
therefor,  the  traveler  is  thereby  a  guest  of 
such  inn,  hotel  or  house,  so  far  as  to  render 
the  proprietor  thereof  liable  for  the  safe- 
keeping  or  redelivery  of  the  same;  the  lia- 
bility of  the  proprietor  commences  from  the 
time  of  the  delivery  of  the  baggage  or  check 
to  the  porter."  In  Williams  v.  Moore;  69  111. 
App.  618,  the  court  said:  **In  this  country 
the  baggage  of  travelers  is  usually  trans- 
ported in  cars  separated  from  those  in  which 
its  owners  ride;  such  owners  receive  from 
the  carrier  checks,  a  kind  of  receipt,  upon 
surrender  of  which  the  luggage  is  given  up 
to  whomsoever,  so  equipped,  calls  for  it.  In 
consequence  of  this,  it  has  become  a  frequent 
custom  for  travelers  to  hand  their  baggage 
ehecks  to  a  representative  of  a  chosen  hotel, 
and  there,  as  its  guest,  await  the  arrival  of 
the  baggage  the  check  calls  for.  It  has  con- 
sequently been  held  that  one  who  becomes  the 
guest  of  a  hotel,  by  giving  his  baggage  checks 
into  its  possession,  places  the  goods  they  rep- 
resent in  its  custody,  infra  hospitium,  so  far 
ss  to  make  the  innkeeper  responsible  for 
Ann.  Cas.  1918A — 35. 


of  goods  to  the  defendant's  porter.  A  few 
hours  thereafter  he  registered  as  a  guesh 
at  the  defendant's  hotel,  but  in  the  meantime 
his  two  boxes  were  delivered  to  another  guest, 
who  appropriated  part  of  the  goods.  It  was 
held  that  the  defendant  was  liable  on  the 
ground  that  the  relation  of  innkeeper  and 
guest  between  himself  and  the  plaintiff  com- 
menced at  the  time  of  the  delivery  of  the  two 
boxes  to  the  porter.  The  court  said:  "Coun* 
sel  for  appellant  contended,  .  .  .  that  at 
the  time  of  the  loss  of  the  goods  by  misdeliv- 
ery, the  relation  of  innkeeper  and  guest  had 
not  been  established  between  appellant  and 
appellee,  and  hence  there  was  no  liability. 
.  .  .  The  relation  of  innkeeper  and  guest 
was  established  by  the  reception  of  the  bag- 
gage. When  the  baggage  was  received,  as 
here,  by  the  innkeeper,  and  the  owner  de- 
livered it  for  the  purpose  of  becoming  a  guest 
find  soon  afterward  did  become  an  inmate  of 
the  hotel,  the  responsibility  of  the  innkeeper 
for  the  safekeeping  of  the  baggage  will  be 
held  to  have  begun  at  its  reception,  even 
though  such  reception  was  prior  to  the  time 
when  the  owner  came  personally  infra  hos- 
pitium." 

'  In  Sasseen  y.  Clark,  37  Ga.  242,  the  court 
said:  "The  liability  of  the  innkeeper  for  the 
goods  of  his  guests,  intrusted  to  his  care,  or 
to  the  care  of  his  servants,  begins  from  the 
time  the  goods  are  intrusted,  and  at  the 
place  where  the  innkeper  usually  takes  charge 
of  the  baggage  of  his  guests.  At  our  railroad 
depots  the  innkeepers  very  often  have  their 
servants,  usually  called  porters,  for  the  pur- 
pose of  taking  charge  of  the  goods  of  trav- 
elers in  order  to  induce  them  to  beconie 
guests  of  the  hotel.  A  traveler  delivers  his 
trunk  or  other  personal  property  to  one  of 
these  servants  to  be  taken  to  the  hotel,  he 
thereby  impliedly  contracts  to  become  a  guest 
of  the  hotel  to  which  the  servant  is  attached ; 
and  if  he  comply  with  such  iisptted  contract, 
the  liability  of  the  hotel  keeper  for  the  care 
of  the  goods  begins  from  the  time  of  delivery 
to  his  servant,  and  that  liabiltty  continues 
until  the  goods  be  again  delivered  to  the 
actual  custody  and  control  of  the  guest.  And 
if  the  servant  of  the  innkeeper  take  charge 
of  the  baggage,  goods,  etc.,  at  the  hotel  to 
deliver  at  the  cars,  for  the  guests,  such  lia- 
bility continues  until  such  delivery." 

In  Dickinson  v.  Winchester,  4  Cush^ 
(Mass.)  114,  50  Am.  Dec.  760,  it  appeared 
that  the  defendants,  who  were  hotel  keepers, 
made  arraogementa  with  a  hackman  to  take 
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baggage  at  a  depot  from  prospective  guests. 
The  plaintiff's  son,  arriving  at  the  depot  and 
intending  to  stop  at  the  defendants'  hotel, 
gave  his  trunk  to  the  hackman  and  it  was 
lost  in  the  transit.  The  court  said :  "Wheth- 
er it  be  considered  that  the  defendants  are  to 
be  charged  as  innkeepers,  who  assume  the 
care  of  the  guest  and  his  baggage  at  the 
station,  instead  of  waiting  for  his  arrival 
at  their  own  door  or  stable,  or  whether  they 
are  to  be  considered  as  common  carriers  of 
persons,  who  are  responsible  for  the  care  of 
passengers'  baggage  as  incident,  is  perhaps 
immaterial.  In  the  latter  character,  such 
responsibility  attaches.  Broke  v.  Pickwick,  4 
Bing.  218  [13  E.  G.  L.  404].  In  either  case, 
the  consideration  for  the  undertaking  is  the 
profit  to  be  derived  by  the  innkeeper  from  the 
entertainment  of  the  traveler,  as  a  guest, 
and  is  an  implied  promise  founded  on  such 
consideration.  It  was  argued  for  the  de- 
fendants in  the  present  case  that  the  pro- 
prietor of  the  carriage,  whose  servant  the 
driver  was,  who  lost  the  trunk,  was  carrying 
on  a  separate  employment,  and  that  he,  and 
not  the  defendants,  was  the  person  to  whoni 
the  plaintiff  must  look  for  redress.  .  .  . 
But  upon  the  right  of  the  plaintiff  to  recover, 
fche  court  are  of  opinion,  that  though  the 
case  is  new  in  regard  to  the  facts,  the  rule 
is  settled  by  the  salutary  principles  of  the 
common  law.  The  practice  of  traveling  on 
railroads  is  recent;  from  its  nature  it  must 
necessarily  give  rise  to  new  usages,  and  must 
create  some  new  interests  and  relations  be- 
tween travelers  and  innholders,  requiring 
a  just  and  reasonable  adaptation  of  the  rules 
of  the  common  law.  Travelers  cannot  by  this 
mode  of  conveyance  be  carried  to  the  doors  of 
inns  and  hotels;  it  is  therefore  for  the  mu- 
tual interest  and  benefit  of  both,  that  some 
confidential  relations  should  be  established  be- 
tween them,  the  mutual  duties  of  which 
should  be  regulated  by  the  plain  dictates 
of  convenience,  policy  and  justice." 
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sent  of  the  parties  oannot  impart  validity  to 
it. 

Jurisdiction  of  Probato  Court. 

The  jurisdiction  of  the  probate  court  is 
limited  and  defined  by  section  21,  art.  5,  of 
the  constitution  to  matters  of  probate,  set- 
tlement of  estates  of  deceased  persons,  and 
appointment  of  guardians;  also,  jurisdiction 
to  hear  and  determine  civil  cases  wherein  the 
debt  or  damage  claimed  does  not  exceed  the 
sum  of  $500,  exclusive  of  interest,  and  con- 
current jurisdiction  with  justices  of  the  peace 
in  criminal  cases. 


Taxation  —  Snoceasion  Tax  —  Po^ror 
to  Appoint  Appraiser  «-  Conditions 
Preoedent. 

It  was  not  the  intention  of  the  legislature 
to  attempt  to  provide  for  the  appointment 
of  an  appraiser  under  the  circumstances  dis- 
closed by  this  application,  but  it  authorised 
such  appointment,  by  the  probate  court,  only 
in  cases  where  proceedings  to  probate  an 
estate  are  pending,  or  where  the  decedent  has 
left  an  estate  subject  to  probate  in  Idaho. 


Conrts  —  Jnrisdiction  of  Snbjeet-nint- 
tor  —  Consent  of  Parties. 

Where  there  is  want  of  jurisdiction  of  the 
subject-matter,  a  judgment  is  void,  and  eon- 


Since  no  proceeding  is  pending  to  probate 
the  estate  of  the  late  £.  H.  Harriman,  and 
since  he  does  not  appear  to  have  left  an  es- 
tate in  Idaho  subject  to  settlement  under  our 
laws,  and  since  the  proceeding  commenced  in 
the  probate  court  does  not  involve  the  ap- 
pointment of  a  guardian,  nor  in  any  partic- 
ular come  within  the  prescribed  limits  of  the 
jurisdiction  of  the  probate  court  as  defined 
by  section  21,  art.  6,  of  the  constitution,  that 
court  is  without  jurisdiction  to  entertain 
such  proceeding,  or  to  enter  the  judgment 
desired  by  plaintiff. 

Property  Snbjoot  to  Snoeession  Tmz. 

Section  1873,  Rev.  Codes,  so  far  as  it  ap- 
plies to  the  facte  presented  here,  limits  the 
right  to  collect  transfer  tax  upon  inheritance 
to  cases  where  property  shall  pass  by  will,  or 
by  the  intestate  laws  of  this  state,  from  any 
person  who  may  die  seized  or  possessed  of  the 
same  while  a  resident  of  Idaho,  or  if  such 
decedent  was  a  nonresident  at  the  time  of 
his  death,  which  property,  or  some  part  there- 
of, shall  be  within  this  state. 

Same. 

The  words  "property  which  shall  pass  by 
will"  are  limited  by  the  words  ''or  the  intes- 
tate laws  of  this  state,"  and  the  tax  is  not 
payable  because  the  owner  of  the  property 
died  testate  if  it  would  not  be  payable  hai^ 
he  died  intestate.  The  right  to  collect  the 
tax,  in  either  event,  is  dependent  upon  the 
jurisdiction  of  the  state  over  the  transfer. 

San&o. 

While  the  situs  of  property  is  a  controlling 
factor  when  the  right  to  collect  a  property 
tax  is  under  consideraticm,  it  must  be  re- 
membered that  an  inheritance  or  successimi 
tax  is  not  a  tax  upon  property,  but  is  a  bonus, 
in  the  nature  of  an  excise  or  duty,  exacted 
by  the  state  for  the  privilege  granted  by  its 
laws  of  inheriting  or  succeeding  to  property 
on  the  death  of  the  owner,  and  that,  in  con- 
sidering whether  or  not  such  a  bonus  is  due, 
the  location  of  the  property  is  material  only 
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when  it  inyesta  the  state  with  jurisdiction  to 
ooDtrol  the  right  to  make  the  transfer  by  in- 
heritance or  succession. 

Sitns  ef  Corporate  Stoek* 

Shares  of  stock  in  a  corporation  are  person- 
al property,  and  descend  according  to  the  laws 
of  the  state  which  was  the  domicil  of  the 
owner  at  the  time  of  his  death,  and  the  cer- 
tificates of  shares  of  corporate  stock,  which 
constitute  evidence  0f  ownership,  are  tranip 
ferred  according  to  the  laws  of  the  state 
wherein  the  corporation  was  organized. 

[See  note  at  end  of  this  case.] 

Application  for  writ  of  review.  Joseph  H. 
Peterson,  Attorney  General,  plaintiff,  and 
R.  H.  Dunlap  et  al.  defendants.  The  facts 
are  stated  in  the  opinion.     Judomibevt  fob 

DEFEKDAKTS. 

Jf^iepk  E.  Peterson,  T.  O,  Coffin,  E,  G. 
Davis  and  Herbert  Wing  for  plaintiff. 

Hawley  d  Hawley  for  defendants  Dunlap 
and  Mary  W.  Harriman. 

George  H.  Bmith  and  H.  B.  Thompson  for 
defendant  Oregon  Short  Line  Railroad  Com- 
pany. 

[792]  MoBGANy  J. — ^This  is  a  special  pro- 
ceeding commenoed  in  this  court  by  the  state 
of  Idaho  ex  rel.  Joseph  H.  Peterson,  attorney 
general,  against  R.  H.  Dunlap,  as  probate 
judge  of  Ada  county,  Mary  W.  Harriman,  in 
her  individual  capacity  and  as  executrix  of 
the  last  will  and  testament  of  E.  H.  Harri- 
man, deceased,  and  the  Oregon  Short  Line 
Hailroad  Company,  to  procure  the  issuance 
of  a  writ  of  mandate  commanding  the  pro- 
bate judge  to  enter  judgment  on  the  plead- 
ings and  to  proceed  to  appoint  a  competent 
person  to  appraise  the  property  of  the  Ore- 
gon Short  Line  Railroad  Company  within 
the  state  of  Idaho  as  the  same  existed 
on  September  9,  1909,  and  particularly  the 
interest  therein  of  E.  H.  Harriman,  accord- 
ing to  a  motion  made  and  overruled  in  a 
proceeding  initiated  by  the  Idaho  Tax  Com- 
mission  and  pending  in  the  probate  court 
to  collect  a  tax  upon  the  transfer  of  the 
interest  in  the  property  of  the  railroad  com- 
pany situated  within  the  state  of  Idaho,  and 
held  by  Mr.  Harriman  at  the  time  of  his 
death. 

The  material  facts  disclosed  by  the  record 
before  us,  which  contains  copies  of  all  plead- 
ings and  papers  filed  in  the  probate  court, 
are  that  £.  H.  Harriman  died  on  September 
9}  1909,  leaving  his  entire  estate,  by  will,  to 
Mary  W.  Harriman,  his  widow;  that  at  the 
time  of  his  death  he  was,  and  for  more  than 
five  years  prior  thereto  had  been,  a  citizen 
and  resident  of  the  state  of  New  York;  that 
neither  £.  H.  Harriman  nor  Mary  W.  Har- 
nnum  has  ever  been  a  citizen  or  resident  of 
[793]  Idaho;   that  the  Oregon   Short  Line 


Railroad  Company  is,  and  on  September  9, 
1909,  was,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Utah,  and  is,  and  was,  the  owner  of 
a  large  amount  of  real  estate  and  personal 
property  within  the  state  of  Idaho,  and  that 
the  Union  Pacific  Railroad  Company  is,  and 
on  September  9,  1909,  was,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah  and  owned,  not 
as  a  holding  corporation,  but  absolutely,  the 
entire  capital  stock  of  the  Oregon  Short  Line 
Railroad  Company;  that  at  the  time  of  his 
death  £.  H.  Harriman  was  the  owner  of  cer- 
tain shares  of  stock,  both  common  and  pre- 
ferred, of  the  Union  Pacific  Railroad  Com- 
pany, which  passed  to  Mary  W.  Harriman 
by  his  will,  but  that  he  was  not  the  owner 
of  any  property  within  the  state  of  Idaho 
other  than  his  interest  in  the  holdings  of 
the  Oregon  Short  Line  Railroad  Company,  as 
evidenced  by  his  certificates  of  stock  in  the 
Union  Pacific  Railroad  Company.  It  further 
appears  that  no  proceedings  have  ever  been 
commenced  under  the  laws  of  the  state  of 
Idaho  to  probate  the  will,  or  the  estate,  or 
to  affect  the  transfer  of  the  shares  of  stock 
in  question,  and  that  a  transfer  tax  thereon 
has  been  exacted  by  and  paid  to  the  states  of 
New  York  and  Utah. 

The  answers  of  Mrs.  Harriman  and  of  the 
Oregon  Short  Line  Railroad  Company,  filed 
in  the  probate  court,  admitted  the  material 
facts  relied  upon  by  plaintiff,  and  a  motion 
for  judgment  on  the  pleadings  and  for  the 
appointment  of  a  suitable  person  to  appraise 
the  property  was  made  and  was  by  the  court 
overruled,  whereupon  this  proceeding  was 
commenced  and  an  alternative  writ  of  man- 
date was  issued. 

At  the  outset  of  the  consideration  of  this 
case  two  jurisdictional  questions  arose. 
First,  has  this  court  jurisdiction,  by  mandate, 
to  compel  an  inferior  court  to  enter  a  par- 
ticular order,  or  judgment,  or  to  rectify  an 
erroneous  one?  Second,  has  the  probate 
court  jurisdiction  to  enter  the  judgment 
which  it  is  sought  in  this  proceeding  to  re- 
quire it  to  enter? 

In  order  to  eliminate  the  complication 
presented  by  the  question  first  above  stated 
the  parties  have  stipulated  that  the  court 
may  regard  the  petition  filed  herein  as  an 
application  [794]  for,  and  the  answer  as  a 
return  to,  a  writ  of  review,  and  may  proceed 
herein  as  if  the  procedure  on  certiorari,  or 
writ  of  review,  had  been  adopted  in  the  first 
instance.  This  proceeding  will  be  treated 
in  conformity  to  the  stipulation. 

The  second  question  goes  to  the  jurisdic- 
tion of  the  probate  court  over  the  subject 
matter  of  the  proceeding,  the  appointment  of 
a  suitable  person  to  appraise  the  property, 
and  jurisdiction,  in  that  particular,  cannot 
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be  conferred  by  stipulation.  Where  there 
is  want  of  jurisdiction  of  the  subject  mat- 
ter a  judgment  is  void,  and  consent  of  the 
parties  cannot  impart  validity  to  it.  (7  R. 
C.  L.  1039.)  The  jurisdiction  of  the  probate 
court  is  limited  and  defined  by  sec.  21,  art. 
3,  of  the  constitution  as  follows:  "The  pro- 
bate courts  shall  be  courts  of  record,  and 
shall  have  original  jurisdiction  in  all  mat- 
ters of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appointment  of  guar- 
dians; also,  jurisdiction  to  hear  and  deter- 
mine all  civil  cases  wherein  the  debt  or 
damage  claimed,  does  not  exceed  the  sum  of 
five  hundred  dollars,  exclusive  of  interest 
and  concurrent  jurisdiction  with  justices  of 
the  peace  in  criminal  cases.'' 

Construing  the  foregoing  section  this  court, 
in  Dewey  v.  Schreiber  Implement  Co.  12 
Idaho  280,  85  Pac.  921,  said:  "We  do  not 
think  that  the  framers  of  the  constitution 
intended  to  grant  equity  jurisdiction  to  pro- 
bate courts  outside  of  whatever  equity  juris- 
diction they  may  have  in  all  matters  of  pro- 
bate, settlement  of  estates  of  deceased  persons 
and  appointment  of  guardians."  And  in 
case  of  McVay's  Estate  (on  rehearing),  14 
Idaho  64,  93  Pac.  31,  it  is  said:  "An  exam- 
ination of  sees.  20  and  21,  art.  5,  of  the  con- 
stitution, discloses  at  once  the  fact  that  the 
framers  of  that  instrument  saw  fit  to  classify 
'matters  of  probate,  settlement  of  estates  of 
deceased  persons  and  appointment  of  guar- 
dians' as  separate,  distinct  and  aside  from 
'cases  at  law  and  in  equity,'  over  which  they 
gave  the  district  court  'original  jurisdic- 
tion.' "  Idaho  Trust  Co.  ▼.  Miller,  16  Idaho 
308,  102  Pac.  360,  was  a  case  wherein  a 
claim  had  been  presented  to  the  administrator 
of  an  estate  and  disallowed;  action  was 
thereafter  commenced  in  the  district  court 
to  recover  $1,077.91,  being  the  amount 
claimed  to  [795]  be  due,  and  the  contention 
was  made  that  the  probate  court  has  exclu- 
sive original  jurisdiction  in  all  probate  mat- 
ters, and  for  tliat  reason  the  district  court 
was  without  jurisdiction  to  try  the  action. 
Disposing  of  that  contention  this  court  de- 
cided, as  follows:  ''Under  the  provisions  of 
sec.  20,  art.  5,  of  the  constitution  of  Idaho, 
the  dictrict  court  has  original  jurisdiction 
in  all  cases  both  in  law  and  equity,  but  does 
not  have  original  jurisdiction  in  matters  of 
probate  and  settlement  of  estates  of  deceased 
pernoni^,  as  by  the  provisions  of  section  21, 
article  5,  of  the  constitution,  original  juris- 
diction of  those  matters  has  been  given  to 
the  probate  court.  Those  proceedings  are 
not  'cases'  in  law  or  equity,  as  said  term  ifi 
used  in  said  sec.  20  of  the  constitution.  Un- 
der the  provisions  of  said  sec.  20,  the  dis- 
trict court  had  original  jurisdiction  to  try 
the  case  at  bar  and  the  probate  court  had 
no  jurisdiction  whatever  to  try  it." 


We  are  convinced  from  an  examhiati<ni 
of  the  statute  that  it  was  not  tho  intentitm 
of  the  legislature  to  attempt  to  provide  for 
the  appointment  of  an  appraiser,  under  the 
circumstances  disclosed  by  this  application, 
but  that  it  authorized  such  appointment,  by 
the  probate  court,  only  in  cases  where  pro- 
ceedings to  probate  an  estate  are  pending, 
or  where  the  decedent  hafi  left  an  estate  sub- 
ject to  probate  in  Idaho. 

It  is  provided  in  sec.  1886,  Rev.  Codes,  as 
follows: 

"When  the  value  of  any  inheritance,  devise, 
bequest  or  other  interest  subject  to  the  pay- 
ment of  said  tax  is  uncertain,  the  probate 
court  in  which  the  probate  proceedings  are 
pending,  on  the  application  of  any  interested 
party,  or  on  its  own  motion,  shall  appoint 
some  competent  person  to  appraise,  as  often 
as  and  whenever  occasion  may  require,  whose 
duty  it  shall  be  forthwith  to  give  such  notice, 
by  mail,  to  all  persons  known  to  have  or 
claim  an  interest  in  such  property,  and  to 
such  persons  as  the  court  may  by  order  di- 
rect, of  the  time  and  place  at  which  he  will 
appraise  such  property,  and  at  such  time 
and  place  to  appraise  the  same  and  make  a 
report  thereof,  in  writing,  to  said  court,  to- 
gether with  such  other  facts  in  relation  there- 
to as  said  court  may  by  order  require  to  be 
filed  with  the  clerk  of  said  court;  and  from 
this  report  [796]  the  said  court  shall,  by 
order,  forthwith  assess  and  fix  the  market 
value  of  all  inheritances,  devises,  bequests  or 
other  interests,  and  the  tax  to  which  the 
same  is  liable,  and  shall  immediately  cause 
notice  thereof  to  be  given,  by  mail,  to  all 
parties  known  to  be  interested  therein.    .    .    ." 

Since  no  proceeding  is  pending  in  Ada 
county  to  probate  the  estate  of  the  late  E. 
H.  Harriman,  and  since  he  does  not  appear 
to  have  left  an  estate  in  Idaho  subject  to 
settlement  under  our  laws,  and  since  the  pro- 
ceeding commenced  in  the  probate  court 
does  not  involve  the  appointment  of  a  guar- 
dian, nor  in  any  particular  come  within  the 
prescribed  limits  of  the  jurisdiction  of  that 
court  as  defined  by  sec.  21,  art.  5,  of  the 
constitution,  we  conclude  that  said  court  was 
without  jurisdiction  to  entertain  such  pro- 
ceeding or  to  enter  the  judgment  desired  by 
plaintiff. 

This  case  has  been  v^y  fully  briefed  and 
ably  presented  in  oral  arguments  by  counsel 
for  both  parties,  who  desire  a  decision  upon 
the  merits,  and,  while  a  majority  of  the  court 
has  reached  the  conclusion  that  the  probate 
court  is  without  jurisdiction  to  enter  the 
judgment  desired  by  plaintiff  we  have  con- 
cluded, because  the  question  is  of  consider- 
able public  importance,  to  set  forth  our 
views  upon  the  right  of  the  state  to  exact 
an  inheritance  tax  under  the  Laws  of  Idaho 
applied  to  the  facts  disclosed  by  the  record* 
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Tbe  facts  have  been  heretofore  stated.  The 
law  pursuant  to  which  this  tax  is  sought  to 
be  eoUected  is  to  be  found  in  sec.  1873,  Rev. 
Codes,  which  is  as  follows t  "All  property 
which  shall  pass,  by  will  or  by  the  intestate 
laws  of  this  state,  from  any  person  who  may 
die  seised  or  possessed  of  the  same  while 
a  resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time 
of  death,  which  property,  or  any  part  thereof, 
ahall  be  within  this  state,  or  any  interest 
therein,  or  income  therefrom,  which  shall 
be  transferred  by  deed,  grant>  sale  or  gift, 
made  in  contemplation  of  the  death  of  the 
grantor,  vendor  or  bargainor,  or  intended  to 
take  effect  in  possession  or  enjoyment  after 
such  death,,  to  any  person  or  persons,  or  to 
any  body  politic  or  corporate,  in  trust,  or 
otherwise,  or  by  reason  whereof  any  person 
or  body  politic  [797]  or  corporate  shall  be- 
come beneficially  entitled,  in  possession  or 
expectancy,  to  any  property,  or  to  the  in- 
come tiiereof,  shall  be  and  is  subject  to  a 
i&x  hereinafter  provided  for,  to  be  paid  to 
the  treasurer  of  the  proper  county,  as  herein- 
after directed  for  the  benefit  of  the  general 
fund  of  this  state,  to  be  used  for  all  the  pur- 
poses for  which  said  fimd  is  available.  And 
the  county  treasurer  shall,  upon  the  receipt 
of  said  tax,  pay  the  same  to  the  state  treas- 
urer and  take  duplicate  receipts  thereof,  one 
of  which  the  county  treasurer  shall  retain, 
and  transmit  the  other  to  the  state  auditor, 
and  receive  from  him  credit  for  the  amount 
thereof  on  his  account;  and  such  tax  shall 
be  and  remain  a  lien  upon  the  property 
passed  or  transferred  until  paid,  and  the 
person  to  whom  the  property  passes  or  is 
transferred,  and  all  administrators)  execu- 
tors and  trustees  of  every  estate  so  trans- 
ferred or  passed,  shall  be  liable  for  any  and 
all  such  taxes  until  the  same  shall  have  been 
paid  as  hereinafter  directed.  The  tax  so 
imposed  shall  be  upon  the  market  value  of 
such  property  at  the  rates  hereinafter  pre- 
scribed, and  only  upon  the  excess  over  the 
exemptions  hereinafter  granted." 

It  will  be  observed  that  the  right  to  col- 
lect transfer  tax  upon  inheritance  is  limited 
to  cases  where  property  •"shall  pass,  by  will 
or  by  the  intestate  laws  of  this  state,  from 
any  person  who  may  die  seised  or  possessed 
of  the  same  while  a  resident  of  this  state,  or 
if  such  decedent  was  not  a  resident  of  this 
state  at  the  time  of  his  death,  which  property, 
or  any  part  thereof,  shall  be  within  this 
state.  .  .  .'*  Then  follows  a  provision 
governing  cases  where  property  has  been 
transferred  by  deed,  grant,  sale  or  gift  made 
in  contemplation  of  death,  and  which  can 
have  no  application  to  the  facts  in  this  case. 

The  stock  in  the  Union  Pacific  Railroad 
Company  passed,  not  by  the  intestate  laws 
of  this  state,  but  by  will.    However,  in  or- 


der to  enable  Idaho  to  exact  payment  of  the 
tax  the  property  must  have  been  so  situated 
that  in  the  absence  of  a  will  it  would  have 
passed  according  to  our  intestate  laws.  The 
words  "property  which  shall  pass  by  will" 
are  limited  by  the  words  "or  the  intestate 
laws  of  this  state,"  and  the  [798]  tax  is  not 
payable  because  the  owner  of  the  property 
died  testate  if  it  would  not  be  payable  had 
he  died  intestate.  The  right  to  exact  the  tax, 
in  either  event,  is  dependent  upon  the  juris- 
diction of  the  state  over  the  transfer. 

Construing  sec.  29  of  the  War  Revenue  Act 
of  June  13,  1898,  providing  for  inheritance 
tax  upon  personal  property  passing  "either 
by  will  or  by  the  intestate  laws  of  any  state 
or  territory,"  it  is  held  in  case  of  Eidman  v. 
Martinez,  184  U.  S.  578,  22  S.  GU  515,  46 
U.  S.  (L.  ed.)  697,  that  the  words  "passing 
by  will"  are  limited  by  the  subsequent  words 
''or  by  the  intestate  laws  of  any  state  or 
territory." 

In  delivering  the  opinion  of -the  court  in 
that  case,  Mr.  Justice  Brown  said:  "The 
question  inv(^ved  in  this  case,  however,  arose 
under  the  act  of  June  30,  1864  (13  Stat,  at 
L.  285,  chap.  173),  before  Mr.  Justice  Gray 
of  this  court,  while  holding  the  circuit  court 
for  Massachusetts,  in  U.  S.  v.  Hunnewell, 
13  Fed.  617.  Section  124  of  that  act  imposed 
a  duty  on  legacies  or  distributive  shares  aris- 
ing from  personal  property  passing  from  any 
person  possessed  of  such  property,  either  by 
will,  or  by  the  intestate  laws  of  any  state 
or  territory.  The  action  was  brought  to  re- 
cover the  tax  upon  American  securities  be- 
queathed by  a  French  citizen  domiciled  in 
France  to  a  son  who  was  also  domiciled  there. 
The  will  was  executed  in  conformity  with  the 
French  law  and  was  du]y  proved  there, 
though  a  local  executor  was  appointed  by 
the  probate  court  in  Boston  to  transfer  to 
the  legatee  the  securities  in  question.  It 
was  held  that  sec.  124  did  not  make  the  duty 
payable  when  the  person  possessed  of  such 
property  died  testate  if  it  would  not  be  pay- 
able if  such  person  died  intestate;  and  as  if 
the  deceased  had  died  intestate  her  son  would 
not  have  taken  a  distributive  share  by  the 
intestate  laws  of  any  state  or  territory,  his 
rights  were  the  same  if  he  took  by  will.  In 
other  words,  that  the  words  'either  by  will 
or  by  the  intestate  laws  of  any  state  or  terri- 
tory' must  be  construed  together,  and  would 
apply  only  to  wills  executed  within  any  state 
or  territory  of  the  United  States." 

In  a  note  to  the  opinion  in  case  of  In  re 
McKennan,  25  8.  D.  369,  126  N.  W.  611, 
decided  [799]  by  the  supreme  court  of  South 
Dakota  and  reported  in  33  L.R.A.  (N.S.) 
606,  a  great  number  of  authorities  are  cited 
in  support  of  the  doctrine  that  an  inheritance 
tax  is  a  tax  upon  the  right  to  transfer  prop- 
erty by  the  testator  or  intestate  and  to  re- 
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ceire  it  by  the  heir,  derisee  or  legatee  and  not 
upon  the  property  itself.  Therein  it  is  said: 
"The  authorities  are  unanimous  upon  the 
proposition  that  an  inheritance  tax  is  neither 
a  property  nor  a  personal  tax,  and  in  all  the 
cases  herein  cited  it  is  so  declared;  and 
though,  as  will  hereafter  appear,  there  is 
some .  little  conflict  as  to  what  the  tax  is 
really  levied  upon,  the  overwhelming  weight 
of  authority  supports  the  rule  that  such  tax 
is  a  bonus  in  the  nature  of  an  excise  or  duty 
exacted  by  the  state  for  the  privilege  grant- 
ed by  its  laws  of  inheriting  or  succeeding  to 
property  on  the  death  of  the  owner."  ( People 
v.  Palmer,  25  Colo.  App.  450,  139  Pac.  554; 
Neilson  v.  HusscU,  76  N.  J.  L.  655,  131  Am. 
St.  Rep.  673,  71  Atl.  286,  19  L.RA,(N.S.) 
887;  Kingsbury  v.  Chapin,  196  Mass.  633, 
82  N.  E.  700,  13  Ann.  Gas.  738 ;  State  v.  Pro- 
bate Ct.  124  Minn.  508,  Ann.  Cas.  1915B 
861,  145  N.  W.  390,  50  L.R.A.(N.S.)  262; 
In  re  Dows,  167  N.  Y.  227,  88  Am.  St  Rep. 
609,  60  N.  E.  439,  52  L.R.A.  533;  In  re  Mer- 
riam,  141  N.  Y.  479,  36  N.  E.  605 ;  People  v. 
Griffith,  245  111.  532,  92  N.  E.  313;  Froth- 
ingham  t.  Shaw,  175  Mass.  59,  78  Am.  St. 
Rep.  475,  55  N.  E.  623;  Clymer  v.  Com.  62 
Pa.  St.  185;  Eidman  v.  Martinez,  supra; 
English  V.  Crenshaw,  120  Tenn.  531,  127  Am. 
St.  Rep.  1025,  110  S.  W.  210,  17  L.R.A.(N.S.) 
753;  In  re  Hartman,  70  N.  J.  Eq.  664,  62 
Atl.  560.) 

Shares  of  stock  in  a  corporation  are  very 
generally  held  to  be  subject  to  inheritance 
tax  in  the  state  which  created  the  corpora- 
tion, regardless  of  the  domicile  of  the  owner 
of  the  shares,  and  some  highly  respectable 
authorities  hold  that  a  state  may  tax  the 
transfer  under  the  will  of  a  nonresident  of 
debts  due  the  decedent  from  its  citizens,  and 
that  succession  so  tangible  chattels  may  be 
taxed  wherever  they  are  found,  although 
also  taxable  in  the  state  wherein  was  the 
domicile  of  the  owner  at  the  time  of  his 
death.  A  leading  case  so  holding  is  Black- 
stone  ▼.  Miller,  188  U.  S.  189,  23  S.  [800]  Ct. 
277,  47  U.  S.  (L.  ed.)  439,  which  was  a  case 
wherein  the  right  of  the  state  of  New  York 
to  collect  a  tax  upon  the  inheritance  of 
money  deposited  in  a  bank  in  that  state,  and 
belonging  to  the  estate  of  a  decedent  who 
was  a  resident  of  Illinois  at  the  time  of  his 
death,  was  called  in  question.  The  tax  was 
sustained  upon  the  theory  that  the  transfer 
depended  upon  the  law  of  New  York.  The 
court  said:  "If  the  transfer  of  the  deposit 
necessarily  depends  upon  and  involves  the 
law  of  New  York  for  its  exercise,  or,  in  other 
words,  if  the  transfer  is  subject  to  the  power 
of  the  state  of  New  York,  then  New  York 
may  subject  the  transfer  to  a  tax.  (Citing 
authorities.)  But  it  is  plain  that  the  trans- 
fer does  depend  upon  the  law  of  New  York 
not  because  of   any  theoretical  speculation 


concerning  the  whereabouts  of  the  debt,  but 
because  of  the  practical  fact  of  its  power 
over  the  person  of  the  debtor."  Further  on 
in  the  opinion  it  is  said :  "The  fact  that  two 
states  dealing  each  with  its  own  law  of  siie- 
cession,  both  of  which  the  plaintiff  in  error 
has  to  invoke  for  her  rights,  have  taxed  the 
right  which  they  respectively  confer,  gives 
no  cause  for  complaint  on  constitutional 
grounds.  (Citing  authorities.)  The  universal 
succession  is  taxed  in  one  state,  the  singu- 
lar succession  is  taxed  in  another.  The  plain- 
tiff has  to  make  out  her  right  under  both 
in  order  to  get  the  money." 

In  this  case  the  physical  property  situated 
in  Idaho  did  not  belong  to  the  decedent,  nor 
did  he  own  an  interest  in  it  which  was  sub- 
ject to  succession  under  the  laws  of  Idaho. 
It  was  the  property  of  the  Oregon  Short 
Line  Railroad  Company.  Decedent's  property 
consisted  of  shares  of  capital  stock  in  a  for- 
eign corporation,  even  the  certificates  of 
which  were  held  outside  the  state,  which 
shares  were  intangible  personal  property  the 
succession  to  which  was  in  no  way  affected 
by  our  laws,  neither  can  we,  by  any  stretch 
of  the  imagination,  conceive  of  a  eondition 
arising  whereby  the  aid  of  our  laws  might  be 
invoked  in  order  to  reduce  the  inherited 
property  to  possession. 

It  is  urged  with  great  earnestness  that 
because  the  property  of  the  Oregon  Short 
Line  Railroad  Company  is  in  Idaho,  the  in- 
terest therein  of  decedent,  at  the  time  of  his 
death,  evidenced  [801]  by  his  shares  of  stock 
in  the  Union  Pacific  Railroad  Company,  is 
subject  to  inheritance  tax  here.  There  is  no 
foimdation  for  the  argument. 

While  the  situs  of  property  is  a  controlling 
factor  when  the  right  to  levy  and  collect  a 
property  tax  is  under  consideration,  it  must 
be  remembered  that  an  inheritance  or  suc- 
cession tax  is  not  a  tax  upon  property,  but 
is  ''a  bonus  in  the  nature  of  an  excise  or  duty 
exacted  by  the  state  for  the  privilege  grant- 
ed by  its  laws  of  inheriting  or  succeeding  to 
property  on  the  death  of  the  owner,''  and  that 
in  considering  whether  or  not  such  a  bonus  is 
due,  the  location  of  the  property  is  material 
only  when  it  invests  the  state  with  jurisdic- 
tion to  control  the  right  to  make  the  transfer 
by  inheritance  or  succession. 

Those  contending  for  the  exaction  of  this 
tax  because  decedent  was,  at  the  time  of  his 
death,  the  owner  of  stock  in  a  foreign  cor- 
poration which  was  the  owner  of  stock  in  an- 
other foreign  corporation  which  was  the  own- 
er of  property  in  Idaho,  base  their  contention, 
whether  they  know  it  or  not,  upon  the  theo- 
ry that  it  is  a  property  tax  and  not  a  tax 
upon  a  right  which  our  state  has  by  its  laws 
granted  to  make  the  transfer.  A  theory 
which  finds  neither  support  nor  sympathy 
among  authorities. 
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Shares  of  stock  in  a  corporation  are  per- 
lonal  property  and  descend  according  to  the 
laws  of  the  state  which  was  the  domicile  of 
the  owner  at  the  time  of  his  death,  and  the 
certificates  of  shares  of  corporate  stock, 
which  ccmstitnte  evidence  of  ownership,  are 
transferred  according  to  the  laws  of  the  state 
wherein  ihe  corporation  was  organized. 

Sec.  2747,  Eev.  Codes,  provides :  "Whenever 
the  capital  stock  of  any  corporation  is  divid- 
ed into  shares,  and  certificates  therefor  are 
issued,  such  shares  of  stock  are  personal 
property,  and  may  be  transferred  by  indorse- 
ment by  the  signature  of  the  proprietor,  or 
his  attorney,  or  legal  representative,  and  de* 
livery  of  the  certificate;  but  such  transfer 
is  not  valid  except  between  the  parties  there- 
to, until  the  same  is  so  entered  upon  the 
books  of  the  corporation  as  to  show  the  name 
of  the  parties  by  and  to  whom  transferred, 
the  number  [802]  and  designation  of  the 
shares,  and  the  date  of  entry.  Corporations 
may,  by  by-laws,  provide  that  no  transfer  of 
their  stock  shall  be  made  upon  their  books 
until  all  indebtedness  to  the  corporation  of 
the  person  in  whose  name  the  stock  stands, 
whether  for  assessments,  calls  or  otherwise, 
is  paid." 

In  7  R.  C.  L.  (p.  196)  sec.  166,  it  is  said: 

''Nature  of  Property  in  Shares. — ^The  tan* 
gible  property  of  a  corporation  and  the  shares 
of  stock  therein  are  separate  and  distinct 
kinds  of  property  and  belong  to  different 
owners,  the  first  being  the  property  of  the 
artificial  person — ^the  corporation—^the  lat- 
ter the  property  of  the  individual  owner.  An 
assignment  of  corporate  property  does  not 
carry  the  capital  stock  with  it.  Although 
incorporeal  in  their  nature  the  shares  are 
personal  property.  A  certificate  of  stock  in 
a  land  company  is  not  title  to  land  but  a 
mere  chose  in  action."  (Watson  v.  Molden, 
10  Idaho  570,  79  Pac.  503;  Lipscomb  v.  Con- 
don, 56  W.  Va.  416,  107  Am.  St.  Rep.  938, 
49  S.  E.  392,  67  L.RjSl.  670;  Ankeny  v.  Blak- 
ley,  44  Ore.  78,  74  Pac.  485;  Tregear  v.  Eti- 
wanda  Water  Co.  76  Cal.  537,  9  Am.  St.  Rep. 
245,  18  Pac.  658;  Mattingly  v.  Roach,  84 
Cal  207,  23  Pac.  1117;  Oliver's  Estate,  136 
Pa.  St.  43,  20  Am.  St.  Rep.  894,  20  Atl.  627, 
9  L.R.A.  421;  Jellenik  v.  Huron  Copper  Min. 
Co.  177  U.  S.  1,  20  8.  Ct.  559,  44  U.  S.  (L. 
ed.)  647;  Lowndes  v.  Cooch,  87  Md.  478,  39 
Atl.  1045,  40  L.KA.  380;  Mann  v.  Carter, 
74  N.  H.  345,  68  Atl.  130,  16  L.R.A.(N.S.) 
150;  Seward  v.  Rising  Sun,  79  Ind.  351; 
McKeen  v.  Northampton  County,  49  Pa.  St. 
519,  88  Am.  Dee.  515.) 

In  the  case  last  above  cited  Mr.  Justice 
Agnew,  delivering  the  opinion  of  the  court, 
said :  "The  interest  which  an  owner  of  shares 
has  in  the  stock  of  a  corporation  is  person- 
al. Whithersoever  he  goes  it  accompanies 
him,  and  when  he  dies  his  domioile  governs 


its  succession.  It  goes  to  bis  executor  or 
administrator,  and  not  to  the  heirs,  and  is 
carried  into  the  inventory  of  his  personal 
effects.  When  it  is  argued,  therefore,  that 
the  foundry,  machine-shop,  and  other  estate 
of  the  corporation,  being  within  the  state 
of  New  Jersey,  are  subject  wholly  to  the 
same  exclusive  state  jurisdiction  there  which 
[803]  we  claim  for  this  state  over  property 
within  its  territory,  another  ownership  is 
stated  and  a  new  issue  introduced.  But  to 
that  property  the  defendant  below  has  no 
title;  his  title  being  in  the  shares  he  holds, 
and  not  in  the  property  of  the  corporation. 
No  execution  against  him  there  would  sell  a 
spark  of  right  to  it,  nor  would  his  heirs  at 
law  succeed  to  any  estate  in  it.  Unquestion- 
ably it  may  be  taxed  as  the  property  of  the 
corporation  in  New  Jersey;  but  the  owner- 
ship there  is  that  of  the  corporation,  the 
legal  entity,  and  not  of  the  natural  persons 
who  own  the  shares  of  its  stock."  Fur- 
ther on  in  the  opinion  it  is  said:  ''We 
have  authorities  directly  upon  this  ques- 
tion deciding  the  principle,  though  upon  a 
different  species  of  tax — the  collateral  inheri- 
tance tax.  (In  re  Short,  16  Pa.  St.  63.)  The 
decedent,  a  resident  of  Philadelphia,  owned 
half  a  million  of  dollars  in  stocks  and  cor- 
porations of  other  states,  and  bonds  of  the 
state  of  Kentucky,  and  a  bank  deposit  in 
New  York ;  all  were  held  to  be  subject  to  the 
collateral  inheritance  tax  here." 

There  are  numerous  authorities  holding  the 
rule  that  the  situs  of  personal  property  is 
the  domicile  of  the  owner  to  be  a  fiction 
which  must  yield  when  it  appears  that  the 
property  is  actually  located  in  another  juris- 
diction. This  doctrine,  while  sound,  is  sub* 
ject  to  the  limitation  placed  upon  it  by  the 
New  York  court  of  appeals  in  In  re  Enston, 
113  N.  Y.  174,  21  N.  E.  87,  3  L.R.A.  464, 
wherein  it  is  said:  "It  is  a  general  rule 
of  law  that  such  property  attends  the  owner 
and  has  its  situs  at  his  domicile.  It  is  true 
that  that  is  a  fiction  of  the  law,  but  it  is 
a  fiction  which  must  prevail  unless  there  is 
something  in  the  policy  of  the  statute  or  its 
language  which  shows  a  different  legislative 
intent." 

It  may  be  said  with  confidence  that  nothing 
appears  in  the  policy  of  our  statute,  or  its 
language,  which  shows  a  legislative  intent 
to  depart  from  the  general  rule,  but  the  con- 
trary does  appear.  Sec.  3095  of  our  Rev, 
Codes  provides:  "If  there  is  no  law  to  the 
contrary  in  the  place  where  personal  prop- 
erty is  situated,  it  is  deemed  to  follow  the 
person  of  its  owner  and  is  governed  by  the 
law  of  his  domicile." 

[804]  It  was  said  by  the  supreme  court  of 
California  in  Apple's  Estate,  66  Cal.  432,  6 
Pac.  7:  "While  each  state  will  deal  with 
the  property  of  a  decedent  within  its  juris- 
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diction,  so.  f«r.  as  creditots  are  concerned, 
according  to.  its  pleasure,  the  universal  rule 
ia  that, -in  the  absence  of  positive  law.  to  the 
contrary,  distribution  of  the  decedent's  per- 
sonal estate  will  be  governed  by  the  law  of 
his  actual  domicile  at  the  time  of  his  death. 
(Redf.  Wills,  906;  Schouler,  Exrs.  &  Admrs. 
sec.  16;  2  Greenl.  £v.  sees.  668,  671."  See 
also  McKeen  v.  Northampton  County,  supra; 
Whitney  v.  Dodge,  105  Cal.  192,  38  Pac.  636; 
Douglas  V.  Douglas,  22  Idaho  330,  125  Pac.  * 
796;  and  Lowndes  v.  Gooch,  supra.) 

Sec.  1873,  Rev.  Codes,  was  construed  by 
this  court  in  case  of  Kohny  v.  Dunbar,  21 
Idaho  258,  Ann.  Cas.  1913D  492,  121  Pac. 
544,  39  L.R.A.(N.S.)  1107,  in  which  it  was 
said:  "It  necepsarily  follows  from  the  plain 
wording  of  the  statute  that  this  tax  is  laid 
upon  the  transfer  of  any  and  all  property 
'which  shall  pass  by  will  or  by  the  intestate 
laws  of  this  state/  The  vital  question  then 
to  be  determined  is  whether  the  one-half 
interest  which  the  wife  has  in  the  community 
property  passes  to  her  hy  wiU  or  by  the  inr 
testate  laws  of  the  state."  The  court  held 
that  it  did  not  so  pass  and  that,  therefore, 
the  tax  could  not  be  exacted. 

While  the  facts  of  this  case  are  not  iden- 
tical with  those  of  that  last  above  cited, 
the  same  principle  is  involved,  and  the  vital 
question  therein  propounded  is  equally  per- 
tinent here. 

From  the  foregoing  discussion  the  follow- 
ing deductions  may  be  made:  First,  £.  H. 
Harriman  was,  at  the  time  of  his  death,  a 
resident  of  the  state  of  New  York;  second, 
the  inheritance  with  respect  to  which  the 
tax  is  sought  to  be  exacted  consists  of  stock 
in  a  foreign  corporation  which  is  the  owner 
of  the  stock  of  another  foreign  corporation 
which  is  the  owner  of  property  in  Idaho,  and 
as  such  is  personal  property  subject  to  de- 
scent and  inheritance  according  to  the  laws 
of  succession  of  the  state  of  his  domicile; 
third,  our  law  provides  for  the  collection  of 
an  inheritance  tax  only  in  cases  where  it  is 
within  the  jurisdiction  of  the  state  to  gov- 
ern the  transfer  of  property  [805]  passing 
by  \vill  or  by  the  intestate  laws  of  Idaho; 
fourth,  an  inheritance  tax  is  not  a  property 
tax  but  is  a  bonus  exacted  by  the  state  for 
the  privilege  granted  by  its  laws  of  inherit- 
ing property  on  the  death  of  its  owner;  fifth, 
the  state  of  Idaho  in  this  case  granted  no 
privilege  of  inheritance,  nor  has  it  been,  nor 
wiil  it  be,  necessary  to  ask  its  peiTnission 
or  invoke  the.  aid  of  its  laws  to  transfer  the 
property  in  question  by  inheritance. 

We  conclude  that  the  state  of  Idaho  is 
without  right  to  exact  an  inheritance  tax  in 
this  case. 

The  writ  heretofore  issued  is  quashed  and 
the  proceeding  is  dismissed.  Costs  are  award- 
ed to  the  defendants. 

Budge,  J.,  concurs. 


SuixiVAif,  C.  J.  {dissenting) .^^1  am  un- 
able to  concur  in  the  conclusions  reached  by 
the  majority  of  the  court.  I  do  not  think  it 
was  tlie  intention  of  the  legislature  in  the 
enactment  of  chap.  6,  title  10,  of  the  Revised 
Codes,  entitled  ''Transfer  Tax  on  Successions^. 
Legacies  and  Devises,"  as  found  in  sees^ 
1875  to  1897,  inclusive,  to  permit  any  proper- 
ty within  the  state  of  Idaho,  subject  to  such 
transfer  or  succession  tax  to  escape  the  pay- 
ment thereof,  and  it  was  sot  intended  that> 
any  property  subject  to  such  tax  should  es- 
cape the  pa3rment  thereof  simply  by  protect- 
ing the  title  to  such  property  bdiind  any 
number  of  screens  in  the  way  of  shareholding 
corporations,  as  might  be  devised  by  aatate 
persons,  attorneys  or  corporations  seeking  to> 
evade  ttte  payment  of  such  tax. 

The  Oregon  Short  Line  Railroad  has  aboo^ 
600  miles  of  railway  in  this  state  and  it» 
value  is  estimated  to  be  worth  from  seventy- 
five  millions  to  one  hundred  millions  of  dol- 
lars. Mrs.  Harriman  received  an  interest 
in  that  property  by  a  transfer  of  the  capital 
stock  of  the  Union  Pacific  Railway  Company^ 
which  was  simply  a  holding  corporation  for 
the  stock  of  the  Oregon  Short  Line  Railroad 
Company,  and  she  ought  not  to  be  permitted 
to  escape  the  inheritance  tax  any  more  than 
should  a  corporation  which  owned  a  large 
amount  of  real  estate  in  this  state  and  organ- 
ized a  corporation  outside  [806]  of  the  state 
to  hold  all  of  the  stock  of  the  corporation 
owning  the  property  in  this  state.  Where 
corporations  keep  their  property  in  such 
shape  that  the  interest  of  a  deceased  person 
in  such  property  may  be  transferred  to  his 
heirs  by  will,  devise  or  otherwise,  or  by 
simply  an  assignment  of  the  capital  stock 
of  the  holding  corporation,  it  ought  not  by 
a  technical  or  other  construction  of  our  stat- 
ute be  permitted  to  escape  such  tax. 

This  proceeding  was  brought  under  sec. 
1890  of  said  transfer  tax  law,  which  provides^ 
among  other  things,  as  follows: 

"If  it  shall  appear  to  the  probate  court,  or 
judge  thereof,  that  any  tax  accruing  under 
this  chapter  has  not  been  paid  according 
to  law,  it  shall  issue  a  citation,  citing  the 
persons  known  to  own  any  interest  in  or  part 
of  the  property  liable  to  the  tax,  or  any  per- 
son or  corporation  liable  under  the  law  for 
the  payment  of  said  tax,  to  appear  before 
the  court  on  a  day  certain,  not  more  than 
ten  weeks  after  the  date  of  such  citation,, 
and  show  cause  why  said  tax  should  not  be 
paid." 

Under  the  provisions  of  said  section,  the 
determination  of  an  inheritance  tax  may  arise 
either  in  a  matter  of  probate  or  in  the  settle- 
ment of  the  estate  of  a  deceased  person,  and 
I  think  in  either  of  those  cases  the  constitu- 
tional authority  of  the  legislature  to  confer 
jurisdiction  on  the  probate  court  is  beyond 
question. 
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When  a  person  di«8  his  estate  oannot  be 
said  to  be  ''setUed"  until  all  debts  and  otheif 
obligations  owing  to  the  state  have  been  paid. 
So  far  as  the  state  oi  Idaho  is  concerned, 
the  settlement  of  the  Harriman  estate  cannot 
be  regarded  as  complete  until  it  has  been 
made  to  pay  any  transfer  tax  which  may 
be  due  this  state  under  the  provisions  of  said 
law. 

The  authority  of  the  legislature  in  regard 
to  the  rights  of  the  state  in  questions  of  this 
character  is  very  well  stated  in  the  case  of 
Treves  v.  Shaw,  173  Mass.  205,  63  N.  £.  372, 
where  it  is  said: 

"It  cannot  be  supposed  that  the  legisla- 
ture intended  that  the  question  whether  the 
succession  to  property  of  nonresidents  should 
be  taxed  or  not  should  depend  in  each  case 
upon  the  ability  or  inability  of  the  foreign 
^ectttor  to  obtain  possession  [807]  of  it  in 
this  commonwealth  without  a  suit.  It  must 
be  held  that  the  provisions  of  the  law  impos* 
ing  the  tax  are  to  be  carried  out,  and  ^at 
the  right  and  title  of  the  foreign  executor  or 
administrator  are  subject  to  the  prior  right 
of  the  commonwealh  to  have  property  so 
administered  by  officers  of  its  courts  as  to 
produce  the  tax  for  which  it  ia  liable.  .  .  . 
Since  the  enactment  of  St.  1891,  c.  425,  per- 
sons claiming  a  succession  to  property  in  this 
commonwealth  imder  nonresident  owners 
must  hold  their  right  subject  to  the  prior 
right  of  the  commonwealth  to  have  the  prop- 
erty administered  here,  in  order  that  taxes 
must  be  paid  upon  the  succession.'' 

If  a  tax  is  owing  to  this  state  from  the 
Harriman  estate,  it  was  the  duty  of  his  ad- 
ministratrix or  executrix  to  comply  with  the 
laws  of  this  state  in  tiie  payment  of  any 
transfer  tax  due,  even  if  it  required  her  to 
offer  the  Harriman  will  for  probate  in  this 
jurisdiction  and  to  pay  said  tax  before  pro- 
iseeding  to  settle  said  estate.  Because  she 
failed  to  do  this,  it  can  in  no  wise  affect  the 
right  of  the  state  to  demand  the  payment  of 
the  tax.  Certain  sections  of  said  law  provide 
the  duty  of  the  probate  court  under  the  dif- 
ferent circumstances  which  may  arise  with 
reference  to  probate  proceedings  or  the  settle- 
ment of  estates.  Sec.  1886,  Kev.  Codes,  pro- 
vides, among  other  things,  as  follows: 

'^hen  the  value  of  any  inheritance,  devise, 
beqnest  or  other  interest  subject  to  the  pay- 
ment of  said  tax  is  uncertain,  the  probate 
eourt  in  the  probate  proceedings  are  pending, 
on  the  application  of  any  interested  party,  or 
upon  its  own  motion,  shall  appoint  some 
eompetent  person  as  appraiser,"  etc. 

This  paragraph  undoubtedly  refers  to  cases 
arising  within  the  state  of  Idaho  where  the 
probate  of  wills  is  a  necessity  incident  to 
the  administration  of  estates,  or  to  such 
^ases  where  the  administration  of  an  estate 
occurs  in  some  other  8tata»  ^ut  the  will  is 


offered  for  probate  ia  this  state  in  order  to 
free  the  estate  in  question  fcom  such  obli- 
gations as  may  arise  under  our  statiites.  In 
cases  wh«re  the  will  of  a  resident  decedent 
is  not  probated  and  the  transfer  tax  is  not 
paid,  or  where  such  a  tax  arises  on  the  trans- 
fer of  property  of  a  [808]  nonresident  de- 
cedent, the  probate  court  is  given  authority 
under  said  sec.  1890  to  issue  a  citation,  cit- 
ing the  persons  known  to  own  any  interest 
in  or  part  of  the  property  liable  to  the  tax, 
or  any  person  or  corporation  liable  under 
the  law  for  the  payment  of  said  tax,  to  ap- 
pear before  the  court  on  a  certain  day,  not 
more  than  ten  weeks  alter  the  date  of  such 
citation,  and  show  cause  why  said  tax  should 
not  be  paid.  It  was  under  the  provisions  of 
this  section  that  this  proceeding  was  begun, 
and  it  was  made  to  appear  by  the  complaint 
or  petition  filed  in  this  proceeding  that  the 
interest  of  the  Harrinum  estate  in  the  Ore- 
gon Short  Line  Bailroad  located  withm  this 
state  was  subject  to  such  tax.  When  that 
was  made  to  appear  to  the  probate  court,  it 
was  its  duty  to  appoint  an  appraiser  to  as- 
certain the  value  of  the  Harriman  interests 
in  such  property. 

We  hear  considerable  about  the  strict  con- 
struction of  such  statutes.  Some  appear  to 
overlook  sec.  4  of  the  Rev.  Codes,  which  pro- 
vides that  the  laws  of  this  state  "respecting 
the  subjects  to  which  they  relate,  and  their 
provisions  and  all  proceedings  under  them 
are  to  be  liberally  construed,  with  a  view  to 
effect  their  objects  and  to  promote  justice." 
So  our  statutes  in  regard  to  the  transfer  or 
succession  tax  should  be  so  eonstrued  as  to 
make  all  property  within  the  state  liable 
therefor  subject  to  the  payment  of  such  tax. 

It  was  not  intended  that  the  payment  of 
said  transfer  tax  should  be  limited  to  pro- 
ceedings of  a  probate  court  for  the  purpose 
of  proving  a  will  or  the  settlement  of  an  es- 
tate and  thus  permit  a  great  deal  of  property 
within  the  state  subject  to  such  transfer  tax 
to  escape  the  payment  thereof  by  subterfuge 
or  conditions  sudi  as  are  shown  in  this  case. 
Said  sec.  1890  provides  that  "If  it  shall  ap- 
pear to  the  probate  court,  or  judge  thereof, 
that  any  tax  accruing  under  this  chapter  has 
not  been  paid  according  to  law,  it  shall  issue 
a  citation,"  and  in  order  to  determine  wheth- 
er such  tax  should  be  paid  the  probate  court 
has  the  authority  under  sec.  1886  to  appoint 
an  appraiser  to  ascertain  the  value  of  such 
property.  This  is  for  the  purpose  of  deter- 
mining whether  or  not  such  tax  should  be 
paid;  and  if  it  should,  to  determine  the 
amount.  [809]  If  specific  authority  is  not 
contained  in  said  sec.  1890  for  the  appoint- 
ment of  an  appraiser,  such  specific  authority 
is  not  necessary,  for  the  reason  that  see. 
3925,  Rev  Codes,  provides  that  "When  juris- 
diction is,  by  this  code  or  by  any  other  sta^ 
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Qte,  conferred  on  a  court  or  judicial  officer 
all  the  metins  necessarj  to  carry  it  into  effect 
are  also  given;  and  in  the  exercise  of  the 
jurisdiction  if  the  course  of  proceedings  be 
not  specially  pointed  out  by-  this  code,  or 
the  statute,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this 
code." 

The  majority  of  the  court  hold  that  it  was 
not  the  intention  of  the  legislature  to  attempt 
to  provide  for  the  appointment  of  an  apprais- 
er under  the  circumstances  disclosed  by  this 
application,  but  it  authorizes  such  appoint- 
ment by  the  probate  court  only  in  cases  where 
the  proceedings  to  probate  an  estate  are  pend- 
ing. This  narrow  construction  placed  upon 
said  statute  would  permit  all  property  held 
behind  the  screen  of  other  corporations  to 
escape  such  transfer  tax. 

In  the  fourth  paragraph  of  the  syllabus 
of  the  decision  of  the  majority,  it  is  said: 
''Since  no  proceeding  is  pending  to  probate 
the  estate  of  the  late  E.  H.  Harriman,  and 
since  he  does  not  appear  to  have  left  an 
estate  in  Idaho  subject  to  settlement  under 
our  laws,"  etc.,  that  this  case  does  not  come 
within  the  prescribed  limits  of  the  jurisdic- 
tion of  the  probate  court  as  defined  by  sec. 
21,  art.  5,  of  the  state  constitution. 

To  my  mind,  it  clearly  appears  in  this 
proceeding,  from  the  facts  alleged  in  the  pe- 
tition, that  the  Harriman  estate  has  a  large 
interest  in  the  Oregon  Short  Line  Bailroad 
situated  in  this  state,  and  simply  because 
Mrs.  Harriman  declined  and  refused  to  have 
the  will  of  her  late  husband  probated  in  this 
state,  her  Interest  in  the  Oregon  Short  Line, 
transferred  to  her  on  the  death  of  her  hus- 
band, is  thus  permitted  to  escape  the  in- 
heritance tax.  I  do  not  think  that  the  in- 
heritance tax  law  of  this  state  was  intended 
to  eompel  the  payment  of  such  a  tax  only 
on  the  estates  that  are  probated  under  the 
laws  of  this  state  and  to  permit  all  other 
transfers  of  the  estates  of  deceased  persons 
to  escape  the  payment  of  such  tax.  Such  a 
construction  would  make  said  act  special  or 
class  legislation,  [810]  and  would  apply  only 
to  residents  of  the  state  and  estates  probated 
in  this  state. 

It  is  clear  to  me  that  £.  H.  Harriman, 
prior  to  his  death,  was  the  actual  owner  of 
an  equitable  interest  in  the  property  of  the 
Or^on  Short  Line  Railroad  Company.  The 
shareholder  of  stock  in  a  corporation  is  cer- 
tainly an  owner  of  the  interest  in  the  prop- 
erty standing  in  the  name  of  the  corpora^ 
tion.  This  was  held  in  the  case  of  New  York 
V.  Beardon,  204  U.  S.  152,  162,  27  S.  Ct.  188, 
51  U.  S.  (L.  ed.)  415,  423,  0  Ann.  Gas. 
736,  where  the  court  said : 

''It  is  said  tiiat  the  property  sold  was 
not  within  the  state.    The  immediate  objeet 


of  sale  was  the  oertlfieate  of  stock  present 
in  New  York.  That  document  was  more  than 
evidence,  it  was  a  constituent  of  title.  No 
doubt,  in  a  more  remote  sense,  the  object 
was  the  membership  or  share  which  the  cer- 
tificate conferred  or  made  attainable.  More 
remotely  still,  it  was  an  interest  in  the  prop- 
erty  of  ihe  corporation,  which  might  be  in 
other  states  than  either  the  corporation  or 
the  certificate  of  stock." 

Practically  the  same  is  held  in  Mann  v. 
Carter,  74  N.  H.  at  p.  348,  68  Atl.  130,  15 
L.R.A.(N.S.)  150.  The  question  before  that 
court  was  whether  or  not  a  deposit  of  money 
represented  by  a  certificate  of  deposit  could 
be  held  to  be  "property  within  the  state.^ 
Among  other  things  the  court  said: 

"But  her  proprietary  right  to  the  property: 
would  not  disappear  if  the  partners  became 
incorporated  and  carried  on  the  business  un- 
der a  corporate  name.  The  technical  change 
in  the  form  of  ownership  and  management 
would  not  diminish  her  substantial  rights  as 
a  beneficial  owner  of  the  property." 

It  may  be  admitted  that  there  is  consid- 
erable weight  of  authority  on  the  side  of 
the  majority  opinion,  to  the  effect  that  the 
stock  in  a  foreign  corporation  is  itself  the 
property  which  passes  by  will  or  succession 
to  an  heir  or  legatee,  and  not  the  physical 
property  of  the  corporation  where  it  is  actual- 
ly located.  But  very  slight  investigation  will 
disclose  potent  and  significant  reasons  for 
the  prevalence  of  this  doctrine  in  certain 
states  from  which  such  authorities  are  cited. 
In  the  states  of  New  York  and  New  Jersey, 
for  instance,  enormous  [811]  aggregations  of 
capital  are  held  in  the  form  of  stock  certifi- 
cates in  railroad  and  industrial  corporations, 
the  physical  property  of  which  is  scattered 
all  over  the  United  States. 

By  upholding  inheritance  taxes  on  the  stock 
as  distinct  from  the  tangible  property  of  the 
corporation,  these  states  are  enabled  in  efiTect 
to  levy  tribute  by  virtue  of  their  taxing 
powers  on  property  located  in  the  states  of 
Idaho,  Kansas  or  North  Dakota,  as  the  case 
may  be,  and  thereby  secure  a  great  and 
wholly  inequitable  fiscal  advantage  over  the 
taxing  powers  of  the  states  in  which  the 
property  is  actually  situated;  since  it  will 
hardly  be  contended  that  the  stock  would 
be  worth  more  than  the  paper  on  which  it 
is  written  without  the  exist^ce  of  the  physi- 
cal property  and  franchise  which  is  back 
of  it. 

The  deplorable  results  of  the  development 
of  this  doctrine  are  manifest  in  constant 
clashes  between  the  inheritance  laws  of  dif- 
ferent states,  and  the  logical  outcome  of  the 
doctrine  leads  to  the  absurd  and  inequitable 
position  which  is  approved  by  my  associates, 
to  the  effect  that  the  same  corporate  stock 
or  other  personal  property  may  actually  be 
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twice  malcted  in  inheritance  taxes  by  differ- 
ent states  and  such  double  taxation  will  be 
held  valid  and  constitutional.  If  the  imposi- 
tion  of  such  a  tax  were  limited  to  the  actual 
])IiTsical  property  of  which  stock  is  only  the 
tvideoce,  the  tax  could  be  collected  only 
once,  and  it  could  be  collected  only  in  the 
state  where  it  is  situated  and  which  affords 
such  property  the  protection  of  its  laws. 
This  duplication  of  tax  burdens  upon  the 
deTolution  of  the  same  property  has  become 
BO  serious  by  reason  of  conflicting  state  in- 
heritance  laws,  and  the  abuse  has  grown 
to  such  proportions,  that  the  attention  of 
economists  and  authorities  on  taxation  has 
ererywhere  been  attracted  to  it,  and  many 
suggestions  have  been  made  for  the  substitu- 
tion of  a  more  equitable  system,  which  it 
should  certainly  be  the  endeavor  of  a  court 
of  justice  to  encourage  so  far  as  consistent 
witii  round  legal  principles. 

Wr  cannot  reasonably  suppose  that  the 
l^sUture  intended  that  the  question  wheth- 
er the  transfer  or  succession  of  property  of 
nonresidents  should  be  taxed  or  not  should 
depend  in  [812]  each  case  upon  the  ability 
or  inability  of  the  foreign  executor  to  obtain 
possession  of  it  in  this  commonwealth  with- 
out a  suit  or  proceeding  in  the  probate  court. 

I  think  this  court  ought  to  hold  that  the 
provisions  of  the  law  imposing  the  tax  should 
be  carried  out  and  that  the  right  or  title  of 
the  foreign  heir,  executor  or  administrator 
is  subject  to  the  prior  right  of  this  state,  and 
that  nonresident  heirs  of  the  owners  of  prop- 
erty in  this  state  hold  their  right  to  such 
property  subject  to  the  payment  of  such  tax 
to  this  state. 

The  writ  ought  to  issue  directing  the  pro- 
hate  court  to  appoint  an  appraiser. 
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Introductory. 

The  purpose  of  this  note  is  to  ccmsider 
the  recent  cases  passing  on  the  situs  of  cor- 
porate stock  with  respect  to  its  liability  to 
a  succession  tax  on  the  death  of  the  owner. 
The  earlier  decisions  f^re  discussed  in  the 
notes  to  Kingsbury  v.  Chapin,  13  Ann.  Cas. 
738,  and  English  y.  Crenshaw^  127  Am.  St. 
Rep.  1025,  1064. 

Stock  of  Domestic  Corporation. 

Hie  situs  of  shares  of  a  corporation  created 
luider  the  laws  of  the  state  assessing  an  in- 


heritance tax  is  within  the  state  for  the 
purposes  of  the  tax,  although  the  owner  at 
the  time  of  his  death  was  a  nonresident  and 
the  certificates  of  stock  are  without  the 
state. 

England, — Atty.-Gen.  v.  New  York  Brew- 
eries Co.  [1898]  1  Q.  B.  205,  [1899]  A.  0. 
62. 

Canada, — Rex  v.  Cotton,  45  Can.  Sup.  Ct. 
469. 

California, — Murphy  v.  Crouse,  136  Cal. 
14,  66  Pac.  791,  87  Am.  St.  Rep.  90;  Mc- 
Dougald  V.  Low,  164  Cal.  107,  127  Pac.  1027 ; 
McDougald  t.  Lilienthal,  164  Pac.  387. 

iTatcan.— Matter  of  Hall,  19  Hawaii  531. 

/«inot«.— People  t.  Griffith,  245  111.  532, 
92  N.  £.  313. 

/otca.— In  re  Culver,  145  la.  1,  123  N.  W. 
743,  26  Ii.R.A.(N.S.)   384. 

Kansas. — State  v.  Davis,  88  Kan.  849,  Ann. 
Cas.   1914B  688,  129  Pac.   1197. 

Kentucky. — ^Ewald  v.  Louisville,  172  Ky. 
451,  189  S.  W.  438,  denying  petition  modify- 
ing former's  opinion,  171  Ky.  509,  188  S.  W. 
652. 

Massachuaeits. — Greves  v.  Shaw,  173  Mass. 
205,  53  N.  £.  372;  Bliss  v.  Bliss,  221  Mass. 
201,  109  N.  E.  148,  L.R.A.  1916A  889.  See 
also  Peabody  v.  Treasurer,  etc.  215  Mass.  129, 
102  N.  E.  435. 

Minnesota. — State  v.  Probate  Ct.  128 
Minn.  371,  150  N.  W.  1094,  L.R.A.  1916A 
901;  State  v.  Chadwick,  133  Minn.  117,  157 
N.  W.  1076. 

Nebraska. — ^Douglas  County  v.  Kountze,  84 
Neb.  506,  121  N.  W.  593. 

Veto  Jersey, — ^Dixon  v.  Russell,  78  N.  J. 
L.  296,  73  AtL  51;  Tilford  v.  Dickinson,  79 
N.  J.  L.  302,  75  Atl.  574;  Beers  v.  Edwards, 
84  N.  J.  L.  32,  85  Atl.  1022;  Carr  v.  Ed- 
wards, 84  N.  J.  L.  667,  87  Atl.  132;  Penfold 
V.  Edwards,  87  N.  J.  L.  461,  95  Atl.  128. 

A'ei^  York. — In  re  WiUmers,  75  Misc.  62, 
134  N.  Y.  S.  686,  affirmed  in  153  App.  Div. 
804,  138  N.  Y.  S.  649;  In  re  Ames,  141  N. 
Y.  S.  791;  In  re  Duncan,  160  N.  Y.  S.  627. 

Wisconsin. — ^In  re  BuUens,  143  Wis.  512, 
128  N.  W.  109. 

The  court  in  People  ▼.  Griffith,  245  111. 
532,  92  N.  E.  313,  said :  "An  inheritance 
tax  is  not  upon  the  property  itself,  but  upon 
Hhe  right  to  succeed  to  the  property.  U.  6. 
▼.  Perkins,  163  U.  8.  625  [16  8.  Ct.''l073,  41 
U.  8.  (L.  ed.)  287];  Magoun  v.  Illinois 
Trust,  etc.  Bank,  170  U.  S.  283  [18  8.  Ct. 
594,  42  U.  S.  (L.  ed.)  1037].  The  laws  that 
govern  the  descent  and  devise  of  property 
are  statutory  and  are  subject  to  legislative 
change,  at  discretion.  (Kochersperger  v. 
Drake,  167  111,  122.)  The  succession  to  the 
'ownership  of  property  being  by  permission 
of  the  state,  the  state  can  impose  conditions 
in  granting  such  privilege  or  permission. 
The  courts,  therefore,  have  upheld  the  im- 
position of  an  inheritance  tax  whenever  the 


S66 


CITE  THIS  vol..  ANN.  CAS.  1918A. 


state  had  jurisdiction  of  the  beneficiary  or 
the  subject-matter,  regardless  of  the  actual 
location  of  the  personal  property  or  the  domi- 
cil  of  the  decedent.  ...  It  has  been 
held  that  a  tax  could  be  collected  on  a  de- 
posit left  by  a  nonresident  testator  with 
a  trust  company  in  New  York  and  also  on 
a  debt  due  him  in  the  same  state  (Black- 
stone  V.  Miller,  188  U.  S.  189  [23  S.  Ct. 
277,  47  U.  S.  (L.  ed.)  439]),  the  theory 
being  that  the  transfer  of  the  deposit  was 
subject  to  the  laws  of  New  York,  and  that 
the  collection  of  the  debt  could  only  be  en- 
forced because  of  the  control  of  the  state 
courts  over  the  debtor." 

In  Greves  v.  Shaw,  173  Mass.  205,  63  N. 
E.  372,  the  court  gave  the  reason  for  the 
rule  as  follows:  "Such  a  corporation,  being 
in  a  sense  a  citizen  of  this  state,  and  having 
an  abiding  place  here  akin  to  the  domicil 
of  a  natural  person,  is  subject  to  the  juris- 
diction of  the  commonwealth,  and  is  in  fact 
within  the  commonwealth.  The  stockholders 
are  the  proprietors  of  the  corporation,  which 
is  itself  the  proprietor  of  the  property  owned 
and  used  for  the  ultimate  benefit  of  the  stock- 
holders. While  the  corporation  has  a  full 
and  complete  legal  title  to  the  corporate 
property,  its  ownership  is  in  a  sense  fiduci- 
ary; for  on  winding  up  its  aflairs  the  surplus, 
after  the  payment  of  debts,  must  be  divided 
among  the  stockholders.  Fisher  v.  Essex 
Bank,  5  Gray  (Mass.)  373,  377;  Field  v. 
Pierce,  102  Mass.  253,  261;  Graham  v.  La 
Crosse,  etc.  R.  Co.  102  U.  S.  148,  160,  161 
[26  U.  S.  (L.  ed.)  106,  110,  HI];  HoUins 
V.  Brierfleld  Coal,  etc.  150  U.  S.  371,  383 
[14  S.  Ct.  127,  37  U.  S.  (L.  ed.)  1113], 
National  banking  corporations  are  expressly 
given  a  local  status  in  the  state  where  they- 
are  established.  U.  S.  Rev.  Sts.  sees.  5134, 
5190,  5219.  By  the  terms  of  the  statute 
the  succession  to  property  belonging  to  non- 
residents is  subject  to  a  tax  like  that  of 
residents  of  the  commonwealth.  That  the 
certificates  in  the  present  case  were  in  the 
state  of  New  York  at  the  time  of  the  death 
of  the  testatrix  is  immaterial." 

In  State  v.  Probate  Ct.  128  Minn.  371,  160 
N.  W.  1094,  L.R.A.1916A  901,  it  was  held 
that  shares  of  stock  of  a  nonresident  de- 
cedent may  be  subjected  to  a  succession  tax 
by  the  state  in  which  the  stock  has  a  situs 
though  the  decedent  may  never  have  been  a 
resident  of  that  state,  and  the  devolution  of 
his  property  is  governed  by  the  law  of  his 
domicil. 

But  it  has  been  held  that  the  bonds  of  a 
domestic  corporation  owned  by  a  nonresident 
and  in  his  possession  and  registered  in  an- 
other state  are  not  subject  to  the  transfer 
tax.  State  v.  Chadwick,  133  Minn.  117,  157 
N.  W.  1076,  wherein  the  court  said:  "In 
State  T.  Probate  Ct  128  Minn.  371.  150  N. 


W.  1094,  L.R.A.1916A  901,  the  right  to  im- 
pose a  succession  tax  received  exhaustive 
consideration.  It  was  held  that  a  promis- 
sory note  made  by  a  Minnesota  corporation, 
not  appearing  to  be  subject  to  jurisdiction 
out  of  the  state,  to  a  resident  of  Pennsyl- 
vania, was  upon  his  death  subject  to  a  suc- 
cession tax  in  Minnesota.  We  start,  then, 
with  the  law  settled  that  a  promissory  note 
made  by  a  corporation  of  this  state,  not  sub- 
ject to  jurisdiction  elsewhere,  is  subject  to 
a  succession  tax  in  this  state,  though  the 
owner  is  a  nonresident.  The  appellants  seek 
to  distinguish  the  case  at  bar  from  the  one 
cited,  because  it  involves  a  corporate  bond 
instead  of  a  promissory>  note,  because  the 
bond  is  registered  at  the  office  of  the  cor- 
poration maker  in  New  York,  and  because 
the  corporation  is  subject  to  jurisdiction  in 
states  other  than  Minnesota.  We  discuss 
only  the  distinction  last  mentioned.  Juris- 
diction of  the  railroad  company  can  be  had 
outside  of  Minnesota  in  each  of  the  seven 
states  through  which  its  lines  pass  and  in 
which  it  is  authorized  to  do  business  and 
in  New  York  where  it  has  an  office.  Because 
of  this  the  appellants  urge  that  there  is  no 
situs  in  Minnesota  upon  which  to  base  juris- 
diction to  lay  a  succession  tax.  That  it  is 
necessary  for  the  nonresident  creditor  of  a 
resident  debtor  to  come  into  the  state  and 
invoke  its  laws  and  use  its  courts  to  enforce 
his  obligation  is  a  fact  of  importance  in  the 
determination  of  the  right  of  the  state  to 
impose  a  succession  tax;  and  indeed  where 
the  security  holder  is  a  nonresident  and  the 
securtiy  is  not  physically  within  the  state 
it  is  the  one  essential  fact  consciously  or 
unconsciously  accepted  in  the  cases  where  a 
succession  tax  is  sustained  as  vital  to  joriB- 
diction." 

Where  the  testator  domiciled  in  New  York 
left  personal  property  in  the  state  of  New 
York  and  in  the  state  of  New  Jersey  in- 
cluding shares  of  stock  of  a  New  Jersey  cor-' 
poration,  and  bequeathed  part  of  it  to  per- 
sons who  were  exempt  from  taxation  and 
part  to  persons  who  were  taxable,  it  was 
held  that  the  executor  could  not  relieve  the 
shares  of  stock  from  the  New  York  succes- 
sion tax  by  applying  them  to  the  payment  of 
the  exempt  legacies  and  by  paying  the  taxa- 
ble legacies  out  of  the  New  York  property. 
Tilford  V.  Dickinson,  79  N.  J.  L.  302,  75 
Atl.  574. 

In  Bliss  V.  Bliss,  221  Mass.  201,  109  N.  E. 
148,  L.R.A.1916A  889,  the  court  constmed 
a  statute  providing  as  follows :  "Property  of 
a  nonresident  decedent  which  is  within  the 
jurisdiction  of  the  eonunonwealth  at  the 
time  of  his  death,  if  subject  to  a  tax  of 
like  character  with  that  imposed  by  this 
part  of  the  law  of  the  state  or  country  of 
his  residence^  shall  be  subject  cmly  to  tueh 
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porti(»i  of  the  tax  hereby  impoeed  m  may 
be  in  ezcese  of  such  tax  impoeed  by  the  laws 
of  sach  8ta;te  or  coimtry;  provided^  that  a 
like  exemption  is  made  by  the  laws  of  auch 
other  state  or  country  in  favor  of  estates 
of  citizens  of  thia  commonwealth,  but  no 
such  exemption  shall  be  allowed  until  sueh 
tax  provided  for  by  the  law  ol  such  other 
state  or  country  shall  be  actually  paid,  guar- 
anteed, or  secured  in  accordance  with  the 
law."  It  was  held  that  shares,  of  stook  of 
a  domestic  corporation  beloivgiug  to  a  non- 
resident were  liable  to  an  inheritance  tax 
but  were  subject  to  sueh  a  proportion  of 
the  tax  only  as  was  in  excess  of  the  suecee- 
sion  tax  imposed  by  the  other  state. 

Where  the  testator,  a  resident  of  the  state, 
and  an  owner  of  shares  of  stock  in  a  domes- 
tic corporation,  during  his  lifetime  trans- 
ferred the  stock  to  a  trustee  of  another  state 
in  trust  for  the  settlor  during  his  life  and 
upon  his  death  to  be  transferred  to  the  bene- 
ficiary named  in  the  deed  of  trust,  the  stock 
was  held  to  be  subject  to  the  payment  of  an 
inheritance  tax  on  the  transfer  to  the  bene- 
ficiary. Moreover,  it  was  said  that  the 
trustee  was  personally  liable  for  the  pay* 
nent  of  the  tax;  and  the  fact  that  a  tax 
had  been  paid  on  the  stock  in  another  state 
was  immaterial.  Douglas  County  v.  Kouatz, 
84  Neb.  50d,  121  N.  W.  693,  wherein  the 
court  said:  ''It  is  argued  that,  as  the  bene- 
ficiaries have  paid  one  inheritance  tax  in 
New  York,  equity  and  good  conscience  dic- 
tate that  a  second  burden  should  not  be  laid 
in  Nebraska.  The  question  presented  is  not 
one  of  general  equities,  but  of  jurisdiction. 
It  has  been  held,  and  logically,  that  the 
taxing  authorities  must  be  controlled .  solely 
by  the  laws  of  the  state,  and  not  by  pro- 
ceedings in  another  and  distinct  jurisdic- 
tion, to  ascertain  whether  or  not  a  certain 
tax  should  be  levied  or  collected.  Payment 
in  the  one  state  is  not  a*  defense  when  called 
upon  to  pay  in  the  other,  unless  so  pro- 
vided by  law." 

Where  the  decedent  transferred  shares  of 
stock  to  a  trustee  in  another  state  reserv- 
ing to  himself  the  right  to  control  the  prop- 
erty during  his  life  it  was  held  to  be  a 
transfer  in  contemplation  of  death  and  that 
the  situs  of  the  stock  was  held  to  be  within 
the  state  for  the  purpose  of  an  inheritance 
tax.  In  re  BuUens,  143  Wis.  512,  128  N. 
W.  109. 

In  State  v.  Davis,  88  Kan.  849,  Ann.  Gas. 
1914B  688,  129  Pac.  1197,  it  was  held  that 
a  statute  admitting  of  two  constructions, 
one  requiring  the  exaction  of  an  inheritance 
tax  on  the  stock  in  two  jurisdictions  and 
another  preventing  such  exaction,  the  former 
construction  should  be  favored.  The  statute 
under  consideration  provides  for  the  exempt 
tioa  ef  property  of  a  nomrtsident  deeadeiti 


situated  in  the  state  at  the  time  of  his  death, 
if  the  property  is  subject  to  a  like  tax  in 
the  state  where  the  decedent  is  dcmiiciled  and 
if  a  like  exemption  is  made  in  tiiat  state  in 
favor  of  estates  of  citizens  of  the  state  of 
Kansas.  The  court  in  construing  the  statute 
said:  "The  meaning  intended  by  the  legis- 
lature is  not  entirely  clear.  There  is  room 
for  construction.  The  situation  is  peculiarly 
one  for  the  invocation  of  any  just  rules  of 
interpretation  which  are  applicable.  Several 
courts  have  held  that  the  language  of  a 
statute  imposing  a  succession  or  inheritance 
tax  is  to  be  strictly  construed  against  the 
government,  and  liberally  in  favor  of  the 
taxp^ar.  (37  Oyc.  1556;  27  Am.  4  Eng. 
Eno.  of  Law  (2d  ed.)  340;  Blakemore  and 
Bancroft  on  Inheritance  Taxes,  p.  32;  Note, 
127  Am.  St.  Rep.  1052.)  As  said  in  the 
note  just  cited,  no  good  reason  seems  to  be 
given  for  this  rule,  and  none  is  apparent, 
except  perhaps  to  the  extent  that  a  purpose 
to  require  an  individual  to  contribute  to 
the  public  expense  ought  to  be  expressed 
with  reasonable  clearness.  There  is  force 
however  in  the  suggestion  made  in  behalf  of 
the  defendants,  that  double  taxation — ^the 
imposition  of  a  like  tax  with  respect  to  the 
sanae  property  in  each  of  two  jurisdictions— 
although  not  repugnant  to  any  principle  of 
constitutional  law,  is  so  contrary  to  natural 
justice,  that  a  purpose  to  exact  it  ought  not 
to  be  imputed  to  the  legislature  in  any  doubt- 
ful case.  The  desire  to  avoid  double  taxa- 
tion is  evident  in  this  act  as  well  as  in  thoae 
of  most  states  that  have  legislated  in  the 
matter." 

It  has  been  held  that  the  interest  of  a 
nonresident  pledgor  of  stock  of  a  domestic 
corporation  is  on  his  death  subject  to  the 
transfer  tax  on  the  theory  that  the v  interest 
of  the  pledgor,  who  is  still  the  general  owner 
of  the  stock,  has  its  situs  within  the  state. 
The  pledgee  has  a  special  property  only 
which  ia  extinguished  on  the  payment  of 
the  debt.  Security  Trust  v.  Edwards  (N.  J.) 
101  Atl.  384. 

Where  a  nonresident  has  a  right  merely 
to  an  accounting  by  the  trustees  of  shares 
of  stock  in  a  domestic  corporation  he  has 
not  such  an  interest  in  the  shares  as  to 
subject  it  to  a  transfer  tax.  In  re  Phelps, 
166  N.  Y.  S.  76. 

In  assessing  the  transfer  tax  on  stocks 
of  a  domestio  corporation  belonging  to  a 
person  domiciled  in  another  state  real  estate 
situated  in  the  state  of  domicil  cannot  be 
included  in  pro  rating  the  succession  tax 
under  the  following  statute:  "Such  prop- 
erty located  within  this  state  shall  be  sub- 
ject to  a  tax,  which  said  tax  shall  bear  the 
same  ratio  to  the  entire  tax  which  the  said 
estate  of  sudi  decedent  would  have  been 
aubjeet  to  mder  this  act  if  such  nonresident 
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decedent  had  been  a  resident  of  this  state, 
as  such  property  located  in  this  state  bears 
to  the  entire  estate  of  such  nonresident  de- 
cedent wherever  situated."  Beers  v.  Ed- 
wards, 84  N.  J.  L.  32,  85  Atl.  1022,  wherein 
the  court  said:  "Stated  more  narrowly,  the 
case  turns  on  the  meaning  of  the  clause  'the 
entire  tax  which  the  said  estate  of  such  dece- 
dent would  have  been  subject  to  under  the 
act  if  such  nonresident  decedent  had  been  a 
resident  of  this  state.'  When  the  exact  ques- 
tion is  thus  stated,  we  think  the  difficulty 
in  answering  disappears.  If  the  decedent 
had  been  a  resident  of  this  state,  no  tax 
could  have  been  imposed  on  real  estate  situ- 
ated in  New  York,  since  that  portion  of 
his  property  was  beyond  the  jurisdiction  of 
New  Jersey,  and  to  tax  it  would  violate  the 
rights  secured  by  the  fourteenth  amendment 
to  the  Federal  Constitution.  .  .  .  The 
succession  to  land  in  New  York,  whether 
by  wiU  or  intestacy,  depends  upon  the  law 
of  New  York,  and  that  privilege  not  being 
the  creature  of  New  Jersey  cannot  be  made 
subject  to  terms  by  this  state.  Since  no 
tax  could  have  been  imposed  by  reason  of 
the  New  York  real  estate  if  the  decedent  had 
resided  there,  that  real  estate  cannot,  under 
the  language  of  the  statute,  be  included  in 
estimating  the  entire  tax  upon  the  estate 
for  the  purpose  of  ascertaining  the  amount 
to  be  imposed  on  the  New  Jersey  stocks," 

Shares  of  stock  owned  by  a  nonresident  in 
a  domestic  joint  stock  association  which  also 
does  business  in  other  jurisdictions  are  sub- 
ject to  an  inheritance  tax  only  in  the  propor- 
tion which  the  local  assets  bear  to  the  total 
assets  of  the  association.  In  re  Willmer,  75 
Misc.  62,  134  N.  Y.  S.  686,  affirmed  in  153 
App.  Div.  804,  138  N.  Y.  S.  649.  In  distin- 
guishing between  a  domestic  corporation  and 
a  joint  stock  corporation  in  respect  of  the 
transfer  tax  the  court  said:  ''While  a  joint 
stock  company  possesses  many  of  the  char- 
acteristics of  a  corporation,  such  as  per- 
manency of  investment  of  its  capital,  the 
right  to  transfer  its  shares  by  an  assign- 
ment of  the  certificate  of  ownership,  the 
right  to  prosecute  suits  in  the  name  of  one 
person,  and  the  right  of  suecession,  there  is 
the  essential  difference  that  a  corporation  is 
the  creature  of  the  state  under  the  laws 
of  which  it  is  incorporated,  while  a  joint 
stock  company  is  created  by  the  contract 
or  agreement  of  the  members  among  them^- 
selves.  .  .  .  After  its  creation  by  the 
contract  of  the  members  composing  it,  the 
laws  of  this  state  prescribe  certain  require- 
ments and  formalities  with  which  it  must 
comply;  but  it  cannot  for  that  reason  be 
said  that  it  is  the  creature  of  this  state, 
nor  that  it  is  a  citizen  of  this  state  in 
the  same  sense  as  a  domestic  corporation. 
It  may  conduct  its  business  in  naoy  states^ 


and,  as  in  the  case  of  tlie  Amerieaii  Ni 

Company,  in  nearly  all  the  states  of  the 
Union;  but  it  is  not  the  creature  of  any 
particular  state.  Therefore  the  dominion  or 
sovereignty  of  the  state  of  New  York  over 
the  joint  stock  association  is  limited  to  that 
part  of  the  property  of  the  association  locat- 
ed within  this  state." 

In  Dixon  t.  Russell,  79  N.  J.  L.  490,  76 
Atl.  982,  tiie  court  held  that  imder  a  statute 
which  provided  for  a  tax  on  "legacies,"  no 
assessment  can  be  made  on  property  which 
has  been  bequeathed*  The  court  also  held 
tliat  shares  of  stock  of  a  domestic  corpora- 
tion cannot  be  assessed  if  the  property  is  not 
within  the  jurisdiction  of  the  state,  and  the 
owner  was  in  his  lifetime  a  nonresident. 

It  has  been  held  in  New  Jersey  that 
shares  of  stock  which  are  not  within  the 
state  are  not  subject  to  the  inheritance  tax 
under  a  statute  imposing  an  inheritance  tax 
"upon  all  property  which  passes  by  will  or 
the  intestate  laws  of  this  state  from  any 
person  who  may  die  seized  or  poesessed  of  the 
same  while  being  a  resident  of  the  state;  upon 
all  property  which  shall  be  within  this  state 
which  shall  be  transferred  by  inheritance, 
distribution,  bequest,  device,  deed,  grant,  sale 
or  gift,  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of 
the  intestate,  testator,  grantor  or  bargainor." 
It  has  also  been  held  that  it  is  not  intended  by 
the  statute  to  impose  a  tax  on  a  succession  of 
a  legatee  of  a  foreign  testator,  even  though 
the  subject  of  the  legacy  is  shares  of  stock 
in  a  domestic  corporation.  Astor  t.  State, 
76  N.  J.  £q.  303,  72  Atl.  78 ;  Dixon  t.  Russell, 
79  N.  J.  L.  491,  76  Atl.  982;  Moss  t.  Ed- 
wards, 83  N.  J.  L.  280,  84  Atl.  198. 

Stock  of  Foreign  Corporation, 

Shares  of  stock  of  a  corporation  chartered 
under  the  laws  of  another  state  and  belong- 
iiig  to  a  nonresident  are  not  subject  to  an 
inheritance  tax  on  the  death  of  the  owner. 
In  re  McCahill,  171  Cal.  482,  153  Pac.  930; 
People  V.  Griffith,  245  111.  632,  92  N.  E.  313; 
People  T.  DenneU,  276  111.  43,  114  N.  £. 
493;  People  v.  Cuyler,  276  III.  72,  114  N. 
E.  494;  People  v.  Blair,  276  111.  623,  115  N.  E. 
218;  Harrow's  Succession,  140  La.  570,  73  Sa 
683.    And  see  the  reported  ease. 

It  has  been  held  that  certificates  of  stock 
in  a  foreign  corporation  in  the  hands  of  a 
trustee  appointed  by  a  probate  court  of  the 
state  where  the  certificates  are  found  are  not 
subject  to  an  inheritance  tax  under  a  statute 
which  provides  that  the  property  of  a  nonresi- 
dent within  the  jurisdiction  of  the  state  Lb 
subject  to  an  inheritance  tax.  Clark  v.  Treasur- 
er, etc.  218  Mass.  292,  105  N.  E.  1055,  where- 
in the  court  said:  ''The  property  here  in 
queetion  consisted  of  stocks  in  foreign  ear* 
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porations  held  bj  trustees  appointed  by  a 
Maasaclrasette  probate  court,  and  the  certifi- 
cates for  these  shares  of  stock  in  foreign  cor- 
porations were  in  fact  within  the  territorial 
limits  of  the  conuncHiwealth  when  the  sue- 
cession  took  place.  Hie  presence  within  the 
commonwealth  of  certificates  of  stock  in  for- 
eign corporations  does  not  make  the  shares 
represented  by  those  certificates  property 
'found'  within  the  commonwealth  for  the  pur- 
poses of  administration  by  an  ancillary  ad- 
ministrator. That  was  decided  in  Kennedy 
T.  Hodges,  215  Mass.  112.  That  decision  and 
the  reasoning  on  which  it  was  founded  are 
decisiTc  here.  The  reasoning  on  which  that 
decision  rested  was  that  certificates  far 
shares  in  the  capital  stock  ol  a  corporation 
are  merely  title  deeds  of  the  shares,  and 
that  the  presence  within  the  territorial  lim- 
its of  the  commonwealth  of  the  title  deeds  of 
the  shares  does  not  bring  the  shares  them^ 
selres  authin  the  c<nnmonweaIth." 

It  was  held'  in  the  case  of  In  re  Ames,  141 
K.  Y.  8.  793,  that  shares  of  stock  of  a  foreign 
corporation  pledged  wiih  New  York  creditors 
are  not  subject  to  a  transfer  tax  in  that  state, 

8hares  of  stock  of  a  corporation  char- 
tered under  the  laws  of  another  state  and 
belonging  to  a  resident  of  the  state  are,  on 
the  death  of  the  owner,  subject  to  a  tax 
under  a  statute  providing  for  the  taxation 
of  tangible  and  intangible  property  within 
the  state  and  intangible  property  of  peftond 
dying  seized  thereof  while  residents  of  the 
state  although  a  similar  talc  is  imposed  by 
the  state  where  the  corporation  is  chartered 
and  has  been  there  paid.  In  re  Clarkson, 
125  Ark.  381,  188  &.  W.  834;  Welch  t. 
Treasurer,  etc.  228  Mass.  87,  111  N.  E.  774. 
In  the  case  last  cited  the  court  said :  '*Situs 
of  shares  of  stock  within  the  taxing  state  is 
the  foundation  of  jurisdiction  to  tax.  That 
situs  ordinarily  can  be  only  at  the  domicil 
o!  the  owner  or  at  the  domicil  of  the  eotpora- 
tion.  In  re  Enston,  113  N.  Y.  174,  181;  In 
re  James,  144  N.  Y.  6,  10.  Doubtless  shares 
of  stock  have  a  situs  sufficient  to  justify  the 
imposition  of  a  succession  tax  both  at  the 
domicil  of  the  owner  of  the  stock  and  at 
the  domicil  of  the  corporation.  Moody  v. 
Shaw,  173  Mass.  375.  It  commonly  has  been 
supposed  that  the  certificate  of  stock  in  a 
corporation  can  have  no  independent  situs, 
dependent  upon  its  physical  location,  apart 
from  the  domicil  of  the  corporation  or  of  the 
owner.  As  a  general  proposition  in  the 
absence  of  special  circumstances,  that  has 
been  decided  in  this  commonwealth.  Ken« 
nedy  t.  Hodges,  215  Mass,  112,  116;  Clark 
T.  Treasurer,  etc.  218  Mass.  292.  If,  possi- 
bly, in  some  jurisdictions  or  for  some  pur- 
poses, or  by  express  statute,  it  may  be  where 
the  certificate  of  stock  is  phyeacally,  Na- 
tional Safe  Deposit  Co.  v.  Stead,  232  U.  & 


58  [34  S.  Ct.  209,  58  U.  S.  <L.  ed.)  504]; 
Lockwood  T.  U.  S.  Steel  Corp.  209  N.  Y.  376, 
that  does  not  help  in  the  present  case.  Where 
none  of  these  elements  are  foimd,  there  can 
be  no  situs  for  purposes  of  a  succession  tax. 
Jutisdlction  is  a  matter  of  power  over  the 
particular  res  or  subject.  Lamar  v.  U.  S. 
240  U.  S.  60,  64  [36  S.  Ct.  255,  60  U.  S. 
(li.  ed.)  526].  The  opportunity  to  exert 
mere  physical  force  over  other  property  of 
the  estate  of  a  decedent  of  course  is  no  war* 
rant  for  the  collection  of  an  alleged  tax  on 
property  over  which  it  has  no  talking  juris- 
diction.** 

It  has  been  held  that  stock  in  a  foreign 
corporation  belonging  to  a  resident  is  subject 
to  the  tax  even  though  it  is  distributed  by 
a  court  of  the  other  state  on  ancillary  ad- 
minl&tratioB  and  will  not  be  brought  into 
the  state  of  his  domicil.  In  re  Hodges,  170 
Cal.  493,  150  Pae.  344,  L.RJ^.1916A  839. 


STATE 


V. 


McANIKOR  ET  Aiu 


Iowa  Supreme  Court— October  5,  1916. 
172  lotoa  96;  1S4  N.  W,  899» 


Indletment  and  Informatioa  —  Qnes« 
tl»aa  Raised  by  BemnxTer. 

By  direct  provision  of  Code,  §  5328,  demur' 
rer  can  present  only  the  questions  whether 
the  indictment  substantially  conforms  to  code 
requirements,  and  whether  it  pleads  facts 
constituting  a  legal  defense  to  the  prosecu* 
tion. 

Objeetioa  on  Ground  of  DnpUeity. 

Duplicity  in  an  indictment  is  not  reached 
by  demurrer. 

[See  10  Ann.  Cas.  1004.] 

PHysiolama    and   Snrseoms  —  Be^nlre* 
atent  of  Lleensa  —  Validity* 

Code,  §  2580,  providing  that  it  sball  be  a 
misdemeanor  for  any  person  to  practice  medi- 
cine, surgery,  or  obstetrics  in  the  state  with- 
out having  first  obtained  and  filed  for  record 
a  certificate  from  the  state  board  of  medical 
examiners,  is  not  repugnant  to  the  bill  of 
rights,  the  Constitution  of  the  United  States, 
or  the  constitution  of  the  state. 

[See  7  Ann.  Cas.  157.] 

Xndietment  and  Xnf  onaation  —  Fom&al 
]>efeots. 

Under  Code,  §  5290,  providing  that  no  in- 
dictment is  insufficient,  nor  can  the  trial, 
judgment,  or  other  proceedings  be  affected 
for  the  omission  of  certain  formal  allegations, 
for  surplusage,  repugnant  allegations,  or  for 
other  matter,  formerly  deemed  a  deleoty  but 
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not  tending  *  to  prejudice  the  substantial 
rights  of  the  defendant  on  this  merits,  the 
verbal  exactness  and  the  technical  strictness 
of  old  times  are  not  now  required  in  indict- 
ments. 

Joinder  of  Parties  —  Violation  of  li- 
conae  Statute. 

Where  an  indictment  charged  two  jointly 
with  practicing  medicine  without  having  ob- 
tained from  the  state  board  of  medical  -ex- 
aminers the  prescribed  eertifloate,  such  indict* 
ment  was  not  invalid  for  the  joinder,  since, 
when  two  are  supposed  to  be  jointly  guilty 
of  an  offense,  they  may  be  indicted  jointly 
or  separately,  and,  in  either  case,  one  alone 
may  be  found  guilty  and  the  other,  acquitted.' 

[See  note  at  end  of  this  case.] 

Former  Jeopardy  —  Identity  of  Of- 
fenses —  Siniilar  Acts  on  Biifertent 
Bates. 

Where  an  indictment  against  two  defend* 
ants  for  practicing  medicine  without  obtain- 
ing the  requisite  certificate  from  the  state 
board  of  medical  examiners  charged  that  the 
acts  complained  of  were  done  "on  or  about 
September  1,  1012,".  such  indictment  being 
dismissed,  its  dismissal  was  no  bar  to  prose- 
cution under  a  second  indictment  for  the 
same  offense,  found  on  ^October  16,  1913, 
charging  that  the  acts  complained  of  were 
done  '*on  or  about  October  4,  1913,  and  from 
that  date  to  October  16,  1913,"  since  the  test 
of  whether  .A  Iotm£r  indt6tibtot  Is  a  bar  to 
prosecution  under  a  second  is  whether  if  what 
is  set  out.  in  the  second  indictment  had  been 
proved  under  the  first,  there  could  have  been 
a  conviction,  in  which  case  the  sec(md  indict- 
ment cannot  be  Jtaamtained,  but  can  be  where 
proof  of  what  is  charged  in  it  could  not  have 
made  out  the  charge  in  the  first. 

Appeal  from  District  Court,  Jasper  county: 
I^WOLD,  Judge. 

Criminal  action.  J.  E.  McAninch  et  al., 
convicted  of  practicing  medicine  unlawfully 
and  appeal.    Affibmed. 

:  [97]  .Seo«  2679  of  the  Code  defines  one  prac- 
ticing medicine,  surgery  or  obstetrics,  and 
being  a  physician,  to  be  a  perton  "who  shall 
pttbtidy  profesd  to  be  physician,  eurgeon  or 
obstetrician,  and  assume  the  duties,  or  who 
shall  make  a  practice  of  prescribing  or  of 
prescribing  and  furnishing  medicine  for  the 
sick,  or  who  shall  publicly  profess  to  cure  or 
heal."  Sec.  2580,  Code,  is,  among  other 
things,  that  it  shall  be  a  misdemeanor  for 
any  person  to  "practice  medicine,  surgery  or 
obstetrics  in  the  state  without  having  first 
obtained  and  filed  lor  record"  a  prescribed 
ee^tifieate.-  The  iiKAietment  at  bar  was  pre> 
sented  on  .October  16,  1913,  and  charges  that: 
"The  said  J.  £.  McAninch  and  C.  S.  Mc- 
Aninch on  or  about  the  4th  day  of  October, 
A.  D.  1913,  and  from  that  date  [98]  to  the 
finding  of  this  indictment)  in  the  county  of 
Jasper  and  state  of  Iowa»  did  wilfully,  and 


unlawfully  aanime  Hkm  djhtise  ^  a  phyaieiaii, 
and  make  a  pcactioe  of  treating  persons  afflict- 
ed with  disease,  and  did  then  and  there  wil* 
fully  and  unlawfully,  publicly  profeae  to 
jtreat,  cure  and  heal  persona  afflicted  with  dis- 
ease, by  a  t^tem  of  treatm«it  called  'Chiro- 
practie,'.  without  first  having  obtained  fron» 
the  state  board  of  medical  examiners  of  the 
state  of  Iowa;  and  recorded  in  the  office  of  Uie 
county  recorded  of  Jasper  county,  Iowa,  a 
certificate  authorizing  the  said  J.  £.  MeAn- 
inch  and  C.  S.  MeAnineh  to  practice  as  such, 
contrary  to  and  in  violation  of  law." 

The  defendants  '.  inteqiosed  a  demurrer, 
which*,  they  elaim,  aaserta  that  the  indictment 
charges  an  impossible  olSsiise»  and  is  other* 
wise  insufficient  under  ear  statutes.  They 
also  interposed  a  plea  in  bar>  claiming  that 
the  dismissal  of  an  kidietme^t  found  earlier 
then  the  one  at  bar  operates  aa  a  bar  to 
prosecution  under  the  last  indictment.  On 
the  overruling  of  demurrer  and  plea,  pleas  of 
not  guilty  were  entered,  and  a  'conviction  en- 
sued. From  the  judgment  entered  on  the  ver- 
dicty  defendants  appeaL 

- .  MorriB  d  Hiwtice^L  and  iff.  J.  Balmon  for 

appellants. 

.  Ofiorge.  Oi^utn^  and  Jofta  Fletcher  lor  ap- 

pelleeu 

SAUNQsm  J.-^Demurrer  can  present  only 

( 1 )  that  the  indiptment  does  not  substantially 
conform  to  the  requirsmenta  ot  the  Code,  and 

(2)  that  it  pleads  that  which,  if  true,  con- 
stitutes a  Idgal  defense  or  bar  to  the  prose- 
cution (Sec  5328,  Code).  It  admits  of  seri- 
ous doubt,  therefore,  whether  demurrer  may 
be  usod  to  urge  that  the  indictment  (1) 
"Improperly  joins  several  offenses  in  one 
count;"  (8)  is  duplicitous  ''in  pleading  the 
alleged. offensesi"  (3)  [99]  "fails  to  show  or 
allege  facts  sufficient  to  show  that  this  court, 
or  any  court,  has  jurisdiction  to  issue  a  war- 
rant herein,  or  try  these  defendants  for  any 
offense  at  common  law,  or  under  the  statutes 
of  the  state  of  Iowa,  or  at  alL" 

The  general  allegations  of  noncompliance 
is.  not  tenable.  The  others  urge  duplicity, 
and  duplicity  i»  not  reached  by  demurrer. 
State  V.  Abrahams,  6  la.  117,  71  Am.  Dec 
399;  State  V.  Buck,  69  la.  382,  13  K.  W.  342; 
State  V.  Brown,  135  la.  40,  109  K  W.  1011; 
SUte  V.  Von  Kutzleben,  136  la.  96,  113  N.  W. 
484;  State  ▼.  Yates»  145  la.  332»  124  N.  W. 
174. 

Passing  whether  demurrer  is  the  method, 
it  is  in  serious  debt,  at  least,  whether  claims 
that  the  indictment  improperly  joins  two 
offenses  and  two  defendants,  plus  a  general 
allegation-  that  it  fails  to  comply  with  the 
requirement*  of  the  Code,  present  that  the 
oflixise  disjrged  cannpt  be  committed  jointly, 
Hrherefor^  there  can  be  no  proof  of  a  joint 
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^ffense^    and  hence  no  eoATiction  of  eitber 
defendant. 

Whether  an  "alleged  error  or  point  (which 
«#)  contained  in  thiB  statement  of  points" 
may  be  coneidered  here^  unlets  amplified  by 
an  argument,  is  not  involved.  It  is  certain 
we  need  not  consider  a  point  that  is  made 
only  by  an  argument  tn  extenso;  and  the  only 
point  made  on  thia  head  under  the  caption 
'Errors  Relied  Upon"  is  that  "the  defendants 
were  improperly  joined  in  the  indictment." 
There  is  no  reference  to  the  indictment  as  a 
pleading  in  cny  "separately  numbered  propo* 
sitiona  or  points  stated  concisely,  and  without 
argument  or  elaboration,  together  with  au» 
thorities  relied  on  in  support  of  them,  under 
a  separate  heading  of  each  error  relied  on.** 
But  we  incline  to  resolve  the  doubt  whether 
the  point  was  sufficiently  made  below  in  favor 
of  an  application  in  aid  of  liberty,  and  to 
waive  the  rule  as  to  presentation  here — one 
intended  to  relieve  us  of  the  burden  of  ascer- 
taining the  point  [100]  in  dispute  by  resort 
to  long  arguments — ^because  of  the  import- 
ance of  the  questions  presented,  and  because 
the  argument  for  appellant  seems  to  have 
been  prepared  by  counsel  practicing  In  anoth: 
er  jurisdiction. 

n.  We  are  clear  that  It  was  right  to  over- 
rule that  part  of  the  demurrer  which  pre- 
sents that  the  statutes  proceeded  under  are 
repugnant  to  the  Bill  of  Eights,  the  Consti- 
tution of  the  United  States,  and  the  Constitu- 
tion of  the  state. 

m.  It  is  a  fair  analysis  of  the  position  of 
appellants  that  ( 1 )  what  they  are  accused  of 
having  done  jointly  cannot  be  done  jointly, 
and  therefore  it  is  inipossible  to  prove  what 
is  alleged;  (2)  proof  that  either  did  what  ia 
charged  would  not  accomplish  the  proving  of 
any  joint  act;  and  (3)  where  a  joint  act  is 
charged,  and  the  proof  be  but  that  either 
or  all  of  the  defendants  did  the  act  severally, 
there  can  be  no  legal  conviction  of  either  or 
both  under  the  joint  indictment. 

The  ultimate  proposition  is  that  .upon  thes^ 
premises  it  is  apparent,  upon  the  face  of  the 
indictment,  that  any  trial  had  thereunder 
must  end  with  a  fatal  variance  between  plea 
and  proof. 

While  isolated  sentences  in  argument  and 
loose  words  in  authorities  relied  upon  convey 
the  idea  that  the  indictment  is  defective  be- 
cause it  charges  an  impossible  offens^  they 
are,  instead,  merely  an  argument  for  the 
conclusion  that  this  indictment  is  one  under 
which  no  effective  trial  is  possible.  The 
consideration  of  thift  contention  involves, 
(1)  whether  a  joint  commission  of  the  offense 
charged  is  impossible;  (2)  whether  two  may 
not  be  properly  charged  with  the  joint  com- 
mission of  it,  even  though  two  cannot  (physi- 
cally) jointly  fail  to  procure  and  file  a  cer- 
tificate, and  whether,  even  though  the  offense 
Ann.  Cas.  1918A — M. 


charged  cannot  be  committed  jointly,  it  fol- 
lows that  because  the  charge  is  joint  both 
must  be  acquitted,  should  the  evidence  show 
that  one  alone  was  guilty,  or  that  both  are, 
independently,  guilty. 

1. 

[101]  It  is  true  there  are  some  cases  for 
the  proposition  that  scHne  acts  cannot 
rightly  be  joined  in  an  indictment.  It  is 
equally  true  that  some  of  these  do  not  hold 
to  the  rule  unqualifiedly,  and,  so  far  from 
attaching  to  such  joining  the  consequence 
that  all  indicted  must  be  acquitted  without 
reference  to  what  the  proof  of  several  guilt  is, 
hold  such  misjoinder  can  be  obviated  and 
corrected.  It  may  be  granted,  for  the  sake  of 
argument,  that  a  few  of  these  first  few  hold 
that  upon  such  misjoinder  such  consequence 
follows;  but  we  believe  these  do  not  voice 
the  weight  of  authority,  and  to  a  certainty 
do  not  announce  what  is  now  the  law. 

U.  S.  y.  Kazinski,  2  Sprague  7,  26  Fed. 
Cas.  No.  16,508,  holds,  without  more,  that 
Several  may  not  be  joined  in  an  indictment 
for  violating  a  statute  which  prohibits  de- 
fendant to  "enlist  or  enter  himself  as  a 
soldier  in  the  service  of  a  foreign  prince." 

Without  discussion  or  the  citation  of  au- 
thority, Vaughn  ▼.  State,  4  Mo.  536,  declares 
that  two  can  no  more  be  jointly  guilty  of 
exercising  the  trade  or  business  of  an  auction- 
ter  without  license  than  be  jointly  guilty  of 
speaking  slanderous  words.  Let  it  be  said,  in 
pasing,  that  while  we  once  inclined  to  the 
opinion  that  slanderous  words  could  not  be 
jointly  spoken,  we  have  receded  from  that 
position — and,  as  will  be  seen,  we  are  not 
alone  in  the  position  into  which  our  receding 
puts  us. 

State  V.  Lancaster,  36  Ark.  55,  applies  the 
rule  to  a  charge  of  uttering  vulgar  and  pro- 
fane language  and  making  violent  threats. 
It  cites  State  v.  Roulstone,  3  Sneed  (Tenn.) 
107,  which  BO  rules  as  to  the  uttering  of  ob- 
scene and  vulgar  words.  We  think  it  will 
presently  appear  that  the  Supreme  Court  of 
Tennessee  has  receded  from  the  principle  in- 
volved in  thus  deciding.  Both  the  Lancaster 
case  and  the  Roulstone  case  modify  the  strict- 
ness of  the  position  taken  with  a  concession 
that  using  different  counts  is  a  cure. 

[102]  Com.  V.  McChord,  2  Dana  (Ky.)  242, 
involved  an  indictment  for  obstructing  a  high- 
way, preferred  against  three  abutters  owning 
separate  parcels  of  land,  and  wherein  each 
of  the  three  had  extended  his  fence  upon  it, 
each  in  a  different  place,  but  all  within  the 
boundary  designated  in  the  indictment.  Tlie 
ultimate  decision  is  that  a  joint  indictment 
against  these  cannot  be  maintained.  This  is 
done  after  asserting  that  the  indictment 
would  be  good  if  it  had  charged  each  offender 
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fieverallj,  and  oDuld,  in  that  event,  be  main- 
tained against  all  of  them ;  that  the  omission 
of  words  such  as  "severally"  or  "separately" 
is  neither  fatal  nor  material;  that  verbal  ex- 
actness and  the  technical  strictness  of  old 
times  are  not  now  required  in  indictments 
(a  statute  rule  in  Iowa,  Code  Sec.  5290)  -, 
that  common  sense  is  now  the  common  law 
in  criminal  as  well  as  in  cases  purely  civil; 
that,  where  the  offenses  are  all  of  the  same 
kind,  admit  of  the  same  plea,  the  like  judg- 
ment, and  are  subject  to  the  same  punish- 
ment in  kind,  even  though  in  different  de- 
gree's, one  indictment  charging  the  offenders 
severally  may  be  maintained  against  all.  It 
will  be  seen  that  the  case,  therefore,  enforces 
the  strictness  of  rules  once  prevailing,  while 
professing  that  their  observance  is  no  longer 
required. 

In  State  v.  Deaton,  02  N.  C.  788,  the  rule 
contended  for  by  appellants  is  applied  to  a 
joint  indictment  for  being  drunk.  The  argu- 
ment is  that  this  should  be  done  because  such 
rule  is  applied  as  to  slanderous  words  spoken 
simultaneously  by  several,  to  uttering  ob« 
scene  and  blasphemous  words,  perjury,  and 
sedition.  But  the  case  points  out,  and  does 
not  disaffirm,  that  some  authorities  hold 
there  may  be  a  conviction  on  such  indictments 
if  they  be  charged  separaliter--^  mere  need- 
less form  in  this  jurisdiction. 

In  I  Ghitty,  Criminal  Law,  star  page  270, 
it  is  said  that  if  four  are  joined  for  erecting 
foiir  inns  which  prove  common  nuisances,  and 
so  for  keeping  disorderly  houses,  inserting 
the  word  "severally"  will  make  the  charge 
several  as  to  each  [103]  person  impleaded. 
The  same  author,  at  the  same  place,  asserts 
that  if  on  trial  the  evidence  affects  the  de- 
fendants differently,  the  judge  may  select 
what  is  applicable  to  each  and  leave  the  cases 
separately  to  the  jury;  that  the  indictment 
may  in  discretion  be  quashed  if  any  material 
inconvenience  appears  to  arise  from  the  mode 
in  which  it  is  preferred.  And  this  is  the 
holding  of  State  t.  Nail,  10  Ark.  563,  and 
Lewellen  v.  State,   18  Tex.  538. 

In  1  Bishop  on  Criminal  Procedure  (Ed.  of 
1866),  Sec  223,  King  v.  Kingston,  8  East 
(£ng.)  41,  per  Lord  Ellenborough,  and  John- 
son V.  State,  13  Ark.  684,  it  is  recognised 
that,  for  the  sake  of  convenience,  the  court 
may  in  judicial  discretion  interfere  if  distinct 
offenses  are  jointly  charged.  But  these  hold 
that,  as  substantive  law,  if  the  indictment 
is  joint  and  only  one  defendant  be  put  on 
trial,  he  may  not  object;  and  if  it  appear  in 
proof  that  he  was  the  only  one  concerned  in 
the  commission  of  the  offense,  there  may  be 
verdict  and  judgment  against  him  as  though 
he  were  indicted  alone. 

State  V.  Wainwright,  60  Ark.  280,  20  S. 
W.  081,  does  not  seem  to  be  very  conl rolling 
on  this  controversy.  It  merely  remarks  that 
certain  persons  indicted  for  failing  to  work 


on  the  public  road  were  improperly  joined  in 
the  same  indictment^  because  the  failure  of 
each  of  them  to  work  or  pay  money  in  lieu 
of  labor  was  a  separate  and  independent 
offense.  It  seems  that  no  objeetion  to  the 
joinder  was  made,  and  all  three  defendants 
were  acquitted.  The  decision  does  not  turn 
on  the  joinder;  there  is  no  attempt  beyond  this 
remark  to  decide  the  question,  and  no  dis- 
cussion of  the  point  beyond  this  remark;  and 
the  appeal  of  the  state  was  afllrmed  as  to 
the  acquittal  of  two  and  reversed  for  the 
acquittal  of  the  third. 

The  foregoing  is  an  analysis  of  the  caaea 
cited  for  appellant,  and  of  others  found  by 
independent  investigation;  and  we  believe 
from  such  examination  that  these  comprise 
substantially  all  that  may  in  reason  be  ai^ged 
to  sustain  the  appellant  in  whole  or  in  part. 

2. 

[104]  Now,  on  the  contrary,  it  has  been 
held  that  a  joint  indictment  will  lie  for  as- 
sault and  battery  on  part  of  each  defendant 
upon  the  other,  and  at  the  same  time  (State 
V.  Lonon,  10  Ark.  677) ;  against  two  persons 
for  assault  or  battery  on  three    (Fowler  t. 
State,  59  Tenn.  154) ;  against  two  as  princi- 
pals in  the  commission  of  rape    (Dennis  v. 
State,  5  Ark.  230) ;  against  three  for  sodomy 
committed  on  the  same  man  at  the  same  time 
( Foster  v.  State,  1  Ohio  Cir.  Dec.  261,  1  Ohio 
Cir.  Ct  467);   for  unlawfully  fishing  in  a 
pond  at  the  sanae  time,  from  the  same  boat, 
though  each  was  fishing  on  his  own  account 
(Com.  V.  Weatherhead,  110  Mass.  175)  ;  for 
having  counterfeit  notes  in  possession  ( Hess  v. 
SUte,  6  Ohio  5,  22  Am.  Dec.  767 ) ;  for  violat- 
ing the  act  to  prevent  illegal  banking  (State 
T.  Presbury,  13  Mo.  842) ;  against  two  persons 
composing  a  partnership,  for  making  and  sign- 
ing, in  their  partnership  name,  a  false  return 
to  the  assessor  of  internal  revenue  (U.  S.  y« 
McGinnis,  1  Abb.  120,  26  Fed.  Gas.  No.  15,- 
678 ) ;  that  husband  and  wife  may  be  jointly 
indicted  for  keeping  a  bawdy  house  ( State  t. 
Bents,  11  Mo.  27) ;  that  there  may  be  joint  in- 
dictment in  a  single  count  for  engaging  in  the 
business  of  retailing  drugs  without  a  license 
(State  V.  Forcier,  65  N.  H.  42,  17  Atl.  677) ; 
that  two  may  be  jointly  informed  against  for 
selling  liquor   without   a  license    (Com.    v. 
Harris,  7  Grat.    (Va.)    600);   and  that  two 
or  more  may  be  jointly  guilty  of  being  com- 
mon sellers  of  wine  and  spirituous  liquors 
without  being  first  licensed  as  such  accord- 
ing to  law,  and  may  be  jointly  indicted  for 
that  offense  (Com.  v.  l^ower,  8  Mete.  (Mass.) 
527;   Com.  v.  Sloan,  4  Gush.    (Mass.)    52). 
See  Coatetl  v.  People,  72  111.  303. 

3. 

At  one  time   It  might   fairly  have   been 
claimed  that  the  rule  invoked  for  appellants 
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prevailed  in  tiiis  jarisdiotion.  But,  as  will 
presently  be  seen,  tbU  is  no  Icmger  so.  With- 
out any  special  discussion  or  a  citation  of  au- 
thorityi  and  in  fact  [106]  without  its  being 
more  than  collaterally  inyolved,  we  said  in 
Hinkle  v.  Davenport^  38  la.  355,  that  a  joint 
action  for  slander  cannot  l)^  maintained,  and 
that  if  the  same  slanderous  words  be  at  the 
same  time  spoken  of  several  parties,  each 
must  seek  a  separate  remedy. 

In  Cogswell  v.  Murphy,  46  la.  44,  we  held 
that  a  joint  action  for  treepftss  and  damage 
by  stock  cannot  be  maintained  against  the 
several  owners  of  the  stock,  and  where  such 
action  is  thna  brought,  advantage  may  be 
taken  of  misjoinder  of  parties,  by  answer  and 
motion  in  arrest. 

Bort  V.  Yaw,  46  la.  323,  decides  that  a 
joint  action  cannot  be  maintained  against  a 
common  defendant  by  two  parties  who  have 
ditsinet  and  separate  causes  of  action,  neither 
having  any  interest  in  the  cause  of  action  of 
the  other.  This  case,  however,  somewhat 
weaki^s  the  Hinkle  decision  by  ruling  that 
in  the  last  named  ease  the  result  there 
reached  might  have  been  avoided  by  an 
amendment  striking  out  the  name  of  one  of 
the  parties,  or  dismissing  the  action  as  to  one. 

In  Barnes  v.  Ennenga,  53  la.  497,  5  N.  W. 
507,  the  appellant  assigned  error  that  the 
court  erred  in  roidering  a  joint  judgment. 
We  hold  that  where  the  petition  simply  avers 
a  joint  tort,  there  is  no  misjoinder,  and  that 
hence  the  assignment  made  does  not  raise  the 
question  whether  it  is  a  fatal  variance  to 
allow  a  judgment  against  one  defendant  upon 
all^fation  of  a  joint  tort.  Though  so  holding 
we  said  that: 

"The  error,  if  any,  of  the  court  did  not 
consist  in  rendering  a  joint  judgment,  but 
in  rendering  any  judgment  at  all.  A  joint 
tort  having  been  averred,  it  was  incumb^iit 
upon  the  plaintiffs  to  show  a  joint  tort.  If 
that  failed,  no  judgment  of  any  kind  should 
have  been  rendered." 

It  is  plain  that  these  words  express  no  bind- 
ing decision,  and  we  so  hold  in  Boswell  v. 
Gates,  56  la.  144,  8  N.  W.  800,  wherein  we 
say  that  an  examination  of  the  Barnes  opin- 
ion [106]  ''will  show  that  this  was  said  upon 
a  point  not  raised,  and  not  necessary  to  the 
decision.'*  While  it  concedes  the  remark 
in  the  Barnes'  case  to  be  unobjectionable  in 
a  case  like  that  of  Cogswell  v.  Murphy,  "it 
is  not  to  be  approved  as  an  unequalified  prop- 
osition, and  in  no  view  can  it  be  regarded  as 
authority." 

For  itself,  the  Boswell  case  decides  that, 
in  an  action  to  recover  for  a  tort  in  which 
two  are  joined  as  defendants,  and  wherein  it 
is  alleged  that  the  tort  was  committed  by 
them  jointly,  verdict  that  it  was  committed 
by  one  defendant  alone  may  lawfully  proceed 
to  judgment  against  that  one  defendant. 


Lull  V.  Anamosa  Nat.  Bank,  110  la.  544,  81 
N.  W.  784,  also  calls  attention  to  the  fact 
that  the  Boswell  case  has  modified  the 
Barnes  decision.  The  Lull  case  cites  the  Bos- 
well case,  and  holds,  first,  that  a  misjoinder 
must  be  tal^ien  adavntage  of  by  motion  or  be 
waived,  and  then  proceeds  to  say: 

"If  plaintiff  maintains  his  action  against 
one  of  several  defendants,  he  may  have  judg- 
ment against  tliat  one,  and  the  other  defend- 
ants may  have  judgment  against  plaintiff 
for  costs.  The  rule  is  alike  applicable  to  ac- 
tions e»  contractu  and  ex  delicto" 

IV.  On  analysis,  it  will  be  found  the  great 
weight  of  authority  deals  with  this  propo- 
sition on  the  simple  theory  that  two  equals 
two  times  one;  that  an  accusation  that  A 
and  B  committed  a  murder  is,  in  logic,  equiva- 
lent to  asserting  that  A  committed  murder 
and  that  B  did,  and  that,  therefore,  B  may 
not  escape  because  A  proves  innocent.  And, 
as  we  put  it  in  one  of  our  earlier  cases,  an 
argument  is  not  persuasive  whereby  "defend- 
ant seeks  to  escape  not  for  the  reason  that 
he  did  not  use  a  deadly  weapon,  but  because 
he  did  not  use  all  the  weapons."  State  v. 
McClintock,  1  G.  Greene    (la.)    392. 

As  to  an  indictment  charging  tliat  A  and 
B  sold  spirituous  liquors  unlawfully,  it  was 
held  that  evidence  was  admissible  of  sales  by 
A  alone,  and  that  this  constituted  no  vari- 
ance; [107]  because,  says  the  Supreme  Court 
of  Connecticut,  in  State  v.  Wadsworth,  30 
Conn.  56,  57,  the  indictment  "is  to  be  taken 
and  understood  distributively  as  against  each 
of  the  accused  severally,  as  well  as  jointly 
against  both  of  them" — ^th^t  is,  A  sold  it, 
and  so  did  B. 

In  Grifiin  v.  Mills,  39  N.  J.  L.  587,  it  is 
held  that  several  may  be  jointly  tried  for 
being  common  thieves,  upon  the  theory  that, 
if  the  offense  be  conceded  to  be  several  exclu- 
sively, the  allegation  that  several  committed 
the  act  is,  in  substance,  equivalent  to  stating 
that  each  of  them  did  it. 

In  1  Chitty,  Criminal  Law,  star  page  271, 
it  is  said:  Bbccept  a  case  like  conspiracy  and 
riot,  where  one  alone  cannot  be  guilty,  and 
the  acquittal  of  all  others  renders  it  impossi- 
ble for  the  one  remaining  to  have  committed 
the  offense  charged,  the  joint  charge  is  several 
against  each  individual,  and  the  jury  may 
acquit  some  while  others  are  found  guilty; 
and,  at  page  270,  that,  in  an  indictment  for 
burglary  and  larceny  against  two,  one  may  be 
found  guilty  of  the  burglary  and  larceny  and 
the  other  of  larceny  only. 

On  an  indictment  against  two  for  being 
common  sellers  of  intoxicating  liquors  "in  a 
building  then  and  there  used  by  them  as  a 
shop,"  it  was  held  in.  Com.  v.  Brown,  12 
Gray  (Mass.)  135,  that  one  may  be  convicted. 
The  exact  point  made  was,  "that,  the  offense 
being  charged  against  both  defendants  jointly. 
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in  a  place  kept  by  both  jointly,  one  could  not 
be  convicted  without  proof  that  the  building 
was  kept  by  both,  as  alleged  in  the  indict- 
ment." In  overruling  this  contention,  the  Su- 
preme Judicial  Court  of  Massachusetts  said: 

"It  is  a  well-established  principle  in  all 
cases,  civil  as  well  as  criminal,  that  a  charge 
in  tort  against  two  is  several  as  well  as  joint 
against  all  and  each  of  them.  All  or  part 
may  be  convicted,  and  all  or  part  may  be  ac- 
quitted." 

In  Rush  V.  Com.  (Ky.)  47  S.  W.  585,  the 
charge  was  that  more  than  one  committed  liie 
offense  of  selling  [108]  liquor,  and  it  is  held 
that  this  "does  not  compel  the  prosecution 
to  prove  that  both  are  guilty  jointly,  but  is 
like  any  other  crime  charged  to  two,— either 
may  be  convicted  without  the  other." 

In  State  v.  McClintock,  8  la.  206,  as  to  a 
joint  indictment  charging  two  with  having  as- 
saulted two  jointly,  it  is  held  that  an  in- 
struction was  rightly  refused  that  there  could 
be  no  conviction  of  either  defendant  because 
the  proof  showed  that  each  separately  as- 
saulted the  two  persons  named,  and  we  said: 
"For  it  is  a  general  rule  that  when  two  are 
supposed  to  be  jointly  guilty  of  an  offense, 
they  may  be  indicted  jointly  or  severally, 
and  in  either  case,  one  may  be  found  guilty." 

Our  own  statutes  (Sees.  5299  and  6300, 
Code),  and  our  construction  of  them  (State 
V.  Smith,  100  la.  1,  69  N.  W.  269;  State  v. 
Dunn,  116  la.  226,  89  N.  W.  984;  State  v. 
Leonard,  136  la,  871,  112  N.  W.  784)  strong- 
ly indicate  a  leaning  toward  the  foregoing 
views.  Sec.  5289,  Ode  Sup.  1913,  provides 
that  an  indictment  is  (for  present  purposes) 
sufficient,  if  so  worded  as  that  the  court  is 
able  to  pronounce  judgment,  according  to 
law,  upon  a  conviction.  That  it  was  in  con- 
templation of  the  legislature  that  joint  charg- 
ing should  not  interfere  with  ability  to  pro- 
nounce judgment,  is  indicated  by  Sec.  6284, 
Code,  that  the  indictment  may  charge  the 
several  offenses,  and  defendant  may  be  con- 
victed of  any  offense  included  therein;  Sec. 
5384,  Code,  that  "upon  an  indictment  against 
several  defendants,  any  one  or  more  may  be 
convicted  or  acquitted;"  and  by  Sec.  5408, 
Code,  that  "on  an  indictment  against  several, 
if  the  jury  cannot  agree  upon  a  verdict  as  to 
all,  it  may  render  a  verdict  as  to  those  in 
regard  to  whom  it  does  agree,  on  which  a 
judgment  shall  be  rendered  accordingly,  and 
the  case  as  to  the  rest  mav  be  tried  bv  an- 
other  jury."  And  we  hold  in  State  v.  Hun- 
ter, 33  la.  361,  that,  while  defendants  jointly 
indicted  may,  in  the  discretion  of  the  court, 
be  tried  jointly  or  separately,  a  separate  judg- 
ment must  be  entered  against  each,  though 
jointly  tried. 

[109]  V.  Concede,  for  the  sake  of  argu- 
ment, that,  literally,  two  men  may  not  be 
jointly  guilty  of  practicing  medicine  without 


first  obtaining  and  recording  a  certificate 
required  to  make  the  practice  lawful.  It  is 
still  possible  that  one  might  aid  and  abet  the 
other  in  this  violation  of  law — that  defendant 
B,  knowing  A  was  practicing  illegally,  did 
represent,  actively,  that  this  was  not  fio, 
urged  patients  ta  come  to  A,  and  actually 
helped  him  in  carrying  on  the  unlegalized 
practice.  Kow  since  our  statute  provides 
4hat,  for  the  purposes  of  indictment  and  trial, 
the  accomplice  is  to  be  dealt  with  as  a  prin- 
cipal, this  indictment  is  sustained  by  very 
many  well-considered  authorities  upon  the 
theory  that,  even  if  the  proof  shows  that  A 
violated  the  law,  and  that  B  aided  and  abet- 
ted, an  indictment  charging  both  to  have 
violated  the  law  is  valid. 

Cox  ▼.  State,  76  Ala.  at  68,  one  of  those 
holding  that  there  cannot  be  a  conviction  of 
several  on  joint  indictment  for  the  use  of 
abusive,  insulting  and  obscene  language, 
strongly  intimates  that  if  one  procured  an- 
other to  use  such  language,  it  would  present 
a  case  of  joint  eriminality. 

State  T.  Nichols,  12  Rich.  L.  (S.  C.)  672, 
maintaining  the  mle  for  which  appellants 
contend,  in  a  case  wherein  one  defendant 
claimed  a  hog  and  marked  it,  and  two  others 
were  claimed  by  another  of  the  defendants 
and  marked  by  him,  said,  "Though  a  joint 
conviction  cannot  be  supported  in  that  case, 
it  would  be  different  had  tiiere  been  concur- 
rence in  the  separate  acts." 

Though  the  ultimate  conclusion  of  the  Mc- 
Chord  case,  supra,  is  against  ours,  it  yet 
recognises  that  an  acecMnplice  may  be  treated 
as  a  principal,  in  that  it  affirms  that  the 
test  whether  an  offense  be  joint  or  several  is 
ascertaining  whether  each  offender  be  guilty 
in  some  degree  of  the  same  crime,  in  which 
event  any  one  may  be  separately  convicted, 
although  the  others  are  the  actual  perpe- 
trators, and  that,  if  each  may  be  so  convicted, 
their  guilt  is  joint. 

In  1  Chitty,  Criminal  Law,  star  page  270, 
it  is  said  that  "if  money  or  goods  be  obtained 
upon  false  pretenses,  all  who  [110]  are  pres- 
ent, aiding,  may  be  included  in  one  indict- 
ment. And  if  the  crime  arise  out  of  the  same 
act,  though  the  parties  stand  in  different  rela- 
tions, they  may  be  joined  in  the  same  in- 
dictment. Thus  if  a  wife  join  with  a  stran- 
ger in  the  murder  of  her  husband,  they  may 
be  prosecuted  together,  though  the  wife  is 
guilty  of  petit  treason,  and  the  stranger  of 
murder  only,  and  in  that  case  the  indictment 
may  conclude  that  they  'feloniously,  traitor- 
ously, and  of  their  malice  aforethought,  did 
kill  and  murder,'  which  will  be  good  for  both 
of  them,  applying  to  each  their  appropriate 
terms.  So,  several  present  at  the  death  of  a 
man  may  be  charged  with  different  degrees  of 
homicide  in  the  same  indictment;  thus  if  A 
with  malice  abet  B,  who  gives  the  blow  with- 
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out  malice,  it  is  murder  in  tiie  former  and 
but  manslaughter  in  the  latter,  and  thus  it 
may  be  stated  in  the  proceedings." 

In  State  v.  Zeibart,  40  la.  160,  two  were 
charged  with  murder,  the  necessary  wilful  in- 
tent being  alleged,  and  it  is  held  that  on  this 
joint  indictment  for  murder  it  is  not  neces- 
sary that  the  indictment  be  distinguished  be- 
tween tlie  principal  and  the  accessory,  where 
both  are  charged  with  intent  to  kill.  It  is 
said,  further,  there  is  nothing  in  the  indict- 
ment or  testimony  tending  to  show  that  either 
was  only  an  accessory,  and  that  it  is  deemed 
unnecessary  that  the  indictment  shall  charge 
which  defendant  held  the  knife.  See  Goates 
T.  People,  72  111.  303. 

In  State  t.  Gomstock,  46  la.  265,  we  said 
that  an  indictment  of  two  persons  jointly  for 
rape  is  not  bad  on  the  ^/ound  that  it  is  not 
susceptible  of  being  committed  jointly,  as  one 
of  defendants  may  have  been  present,  aiding 
and  abetting,  which,  under  the  Code,  would 
warrant  indicting  him  as  a  principal.  And 
in  Foster  v.  State,  1  Ohio  Cir.  Dec.  767,  I 
Ohio  Cir.  Ct.  467,  an  indictment  against  three 
men  for  sodomy  committed  on  the  same  man 
at  the  same  time  is  held  good,  because  one 
could  have  done  the  act  and  the  others  aided 
him. 

The  cases  rest,  and  our  statutes  were  made, 
in  recognition  of  the  fact  that,  in  a  literal 
sense,  a  joint  offense  is  a  [111]  practical 
impossibility;  that  two  hands  cannot  inflict 
the  same  mortal  wound  nor  two  physically 
participate  in  an  act  which  constitutes  rape — 
rest  upon  appreciation  that  joint  guilt  al- 
ways includes  the  guilt  of  each  participant 
—proceed  upon  the  theory  that  joint  guilt  is 
usually  the  act  of  one  and  the  aid  of  another. 
Either  reason  is  so  "ound  that  it  is  not  mate- 
rial which  one  or  more  have  put  the  great 
weight  of  authority,  and  our  own  statutes, 
behind  the  rule  that  no  guilty  one  shall  es- 
cape because  the  proof  fails  of  showing  that 
another  was  also  guilty. 

The  indictment  is  good. 

DIVISION  n, 

I.  In  Bishop's  Criminal  Law,  Sec.  1053,  a 
rule  is  stated  thus: 

"The  test  is  whether,  if  what  is  set  out  in 
the  second  indictment  had  been  proved  under 
the  first,  there  could  have  been  a  conviction. 
When  there  could,  the  second  cannot  be  main- 
tained; when  there  could  not,  it  can  be." 

12  Cyc.  page  280,  point  6,  citing  cases 
from  Arkansas,  Colorado,  Connecticut,  Geor- 
gia, Hawaii,  Illinois,  Indiana,  Kentucky, 
Louisiana,  Massachusetts,  Mississippi,  New 
York.  North  Carolina,  Ohio,  Pennsylvania, 
South  Carolina,  Tesas,  and  the  Supreme 
Court  of  the  United  States,  says: 

''A  test  almost  universally  applied  to  de- 
termine  the  identity  of  the  offenses  is  to 


ascertain  the  identity  in  character  and  effect 
of  the  evidence  in  both  cases.  If  the  evidence 
which  is  necessary  to  support  the  secoud  in- 
dictment was  admissible  under  the  former,  re- 
lated to  the  same  crime,  and  was  sufficient  if 
believed  by  the  jury  to  have  warranted  a 
conviction  of  that  crime,  the  offenses  are 
identical  and  a  plea  of  former  conviction  or 
acquittal  is  a  bar." 

[112]  State  V.  Webber,  76  la.  689,  39  N. 
W.  286,  recognizes  this  rule,  and  holds  it  to 
be  inapplicable  to  the  Webber  case. 

Is  this  rule  applicable  to  the  case  now  in 
consideration  ? 

No  case  is  found  wherein  the  rule  that  the 
mere  possibility  of  introducing  the  same  evi- 
dence to  sustain  two  indictments  will  bar 
prosecution  under  the  last  has  been  applied 
where  the  last  indictment  begins  to  charge 
at  a  point  of  time  later  than  any  covered  by 
the  first.  The  utmost  cited  is  that  this  rule 
is  applied  where  the  second  indictment  is  not 
so  restricted  in  terms  as  to  exclude  testimony 
of  all  acts  during  the  period  covered  by  the 
first  indictment.  Or  cases  wherein  the  iden- 
tical fact  upon  which  the  second  prosecution 
rests  was  upon  evidence  actually  adduced 
at  the  first  hearing  found  against  the  state. 
Or  wherein  the  second  prosecution  relies 
upon  some  act  which  was  so  closely  connected 
with  one  tried  before  as  to  be  the  creature 
of  the  same  impulse.  Or  where  there  is  a 
merger  of  all  acts  preceding  the  finding  of 
the  indictment  because,  for  instance,  acts  are, 
in  several  indictments,  charged  to  have  been 
committed  during  January,  February  and 
March  of  a  given  year,  and  there  is  trial  and 
acquittal  upon  the  indictment  covering 
March. 

The  dismissed  indictment,  urged  as  a  bar, 
was  found  on  February  10,  1913,  and  charges 
that  the  acts  complained  of  were  done  "on 
or  about  September  1,  1912."  The  indict- 
ment at  bar  was  found  on  October  16,  1913, 
and  charges  that  the  acts  complained  of  were 
done  **on  or  about  October  4,  1913,  and  from 
that  date  to  October  16,  1913."  So  far  as  the 
face  of  the  indictments  goes,  the  last  does 
not  include,  and  confines  itself  purely  to,  an 
accusation  that  like  acts  were  committed  later 
than  any  time  covered  by  the  first.  This  is 
material  on  whether  some  of  the  cases  relied 
on  for  appellants  are  applicable. 

With  most  laborious  search,  we  have  been 
unable  to  find  anv  case  wherein  the  two  in- 
dictments  involved  were,  in  this  particular, 
either  in  form  or  in  substance  like  the  two 
involved  in  this  appeal.  Indictment  No.  1 
complains  of  acts  done  "on  [113]  or  about 
September  1,  1912."  No  point  of  time  as 
early  as,  or  earlier  than,  September  1,  1912, 
is  mentioned  in  the  last  indictment;  for  that 
expressly  avers  that  what  is  complained  of 
was  done  "on  or  about  October  4,  1913," 
coupled  with  a  statement  which  is  fairly  open 
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to  the  constnictioii  that  the  accusation  starts 
with  October  4th — that  the  acts  complained 
of  were  done  then  and  from  then  on,  to  wit: 
"From  that  date  to  October  16,  1913,"  and 
not  earlier  than  October  4th. 

In  Com.  V.  Dunster,  145  Mass.  101,  13  N. 
E.  350,  the  first  indictment  charges  from 
August  1st  to  October  4,  1886.  The  second 
starts  earlier  than  August  1st,  to  wit,  on 
May  1st,  and  ends  later  than  October  4,  1886, 
to  wit,  on  November  17,  1886.  The  last  in- 
cludes all  of  the  first  and  more  at  both  ends. 
It  is  held  the  prosecution  could  not,  in  effect, 
amend  this  indictment  bj^  remitting  so  much 
thereof  as  covered  the  duplicated  period,  by 
remitting  all  unlawful  acts  prior  to  October 
5,  1886,  a  period  covered  by  both  indictments. 

In  Com.  v.  Robinson,  126  Mass.  259,  30 
Am.  Rep.  674,  the  first  indictment  covers  from 
January  1,  1878,  to  May  28,  1878;  the  second 
begins  where  the  first  does,  on  January  1, 
1878,  and  runs  beyond  the  period  named  in 
the  first,  to  wit,  to  August  20,  1878,  from 
which  it  appears  that  the  entire  period  of  the 
first,  and  more,  is,  in  terms,  covered  by  the 
second. 

In  State  v.  Brownrigg,  87  Me.  500,  33  Atl. 
11,  the  first  indictment  is,  in  terms,  confined 
to  the  month  of  October,  1893.  The  second 
begins  with  the  same  month  and  goes  to 
April  14,  1894,  and,  therefore,  begins  when 
the  first  does,  covers  all  the  time  named 
therein,  and  more.  Whatever,  then,  may  be 
said  for  the  claim  that,  where  the  charging 
part  of  the  last  indictment  includes  time 
charged  in  the  first,  the  second  is  barred  be- 
cause proof  receivable  in  the  second  would 
have  sustained  the  first,  the  cases  just 
analyzed  do  not  go  beyond  sustaining  this 
precise  claim,  and  are  authority  neither  way 
upon  what  the  rule  is  where  the  words  of  the 
last  deal  with  nothing  but  a  period  beginning 
subsequent  to  the  period  named  in  the  first. 

[114]  In  State  v.  Webber,  76  la.  686,  39 
N.  W.  286,  keeping  a  place  with  intent  to  sell 
liquors  therein,  unlawfully,  the  first  indict- 
ment begins  with  July  1,  1885,  and  covers 
divers  days  between  that  day  and  April  6, 
1886;  the  second  indictment  begins  later  than 
the  first»  to  wit,  on  April  9,  1886,  and  charges 
the  act  to  have  been  committed  on  divers 
days  between  that  and  a  later  period  than 
was  named  in  the  first,  to  wit,  June  23,  1886. 
The  case  recognizes  the  existence  of  this  rule 
of  evidence,  but  holds  it  to  be  inapplicable 
because,  between  the  finding  of  the  indict- 
ments, the  penalty  was  repealed,  and  a  new 
one  substituted.  Whatever  may  be  thought 
of  the  persuasiveness  of  the  reason  given  for 
holding  that  the  rule  is  inapplicable,  the  case 
is,  at  best,  authority  for  no  more  than  that 
the  rule  is  not  applicable  when  the  sentence 
under  each  of  two  indictments  may  differ.  It 
gives  no  light  on  when  the  rule  is  applicable. 


2. 

It  may  be  gainsaid  that  in  State  t.  Water- 
man, 87  la.  255,  54  N.  W.  359,  language  is 
used  to  the  effect  that  any  act  may  be  used 
to  sustain  an  indictment,  without  reference 
to  the  allegation  that  it  was  committed  on 
or  about  a  specific  date  charged,  so  long  as 
the  time  does  not  go  beyond  the  period  of  the 
statute  of  limitations;  and  to  the  further 
effect  that  the  test  is  whether  the  last  in- 
dictment can  be  sustained  not  only  by  evi- 
dence that  did  sustain  the  first,  but  by  evi- 
dence which  might  have  sustained  the  first 
had  it  been  adduced. 

The  difficulty  is  that,  while  the  case  might 
have  been  decided  upon  the  ground  that  it 
was  possible  to  sustain  either  indictment  by 
acts  done  within  a  time  common  to  both,  it 
actually  determines  nothing  except  the  effect 
to  be  given  to  the  actual  evidence  adduced 
on  the  first  trial.  Whatever  is  said,  the  ques- 
tion of  what  effect  the  mere  right  to  put  in 
evidence  has  is  not  in  the  case  by  way  of  de- 
cision. The  essence  of  it  is  that  the  evidence 
in  the  case  last  tried  shows  [115]  that  an 
obstruction  was  originally  placed  in  an  al- 
leged highway  in  1887,  or  prior  thereto,  had 
remained  there  ever  since,  and  constituted  the 
very  obstruction  on  which  both  indictments 
were  based.  It  is  further  found  that  on  the 
first  trial  the  jury  acquitted  because  the  al- 
leged highway  had  no  legal  existence.  This 
is  all  made  plain  by  such  statements  as  this: 

"The  first  case  involved  the  question  of  the 
existence  of  the  highway,  the  verdict  of  the 
jury  in  that  case,  of  necessity,  determined 
that  the  highway  did  not  exist,  and  that  fact 
cannot  be  again  inquired  into  in  another 
criminal  action." 

The  material  allegations  of  the  two  indict- 
ments are  the  existence  of  the  highway  and 
its  obstruction  by  the  defendant. 

"It  is  clear,  then,  that  the  former  trial  di- 
rectly involved  the  question  of  the  existence  of 
a  legal  highway  and  the  obstruction  of  that 
particular  highway  by  the  defendant." 

In  other  words,  we  hold  that,  where  it  is 
found  in  one  trial  that  no  highway  exists 
during  a  certain  period,  defendant  may  not  be 
again  tried  for  obstructing,  because  at  a  later 
time  the  same  obstruction  remains  in  what 
is  still  not  a  legal  highway. 

In  State  v.  Blodgett,  143  la.  588,  21  Ann. 
Cas.  231,  121  N.  W.  685,  the  Waterman  case 
is  construed  to  hold  that  "both  indictments 
charged  the  obstruction  of  a  highway,  and 
acquittal  of  the  first  was  on  the  ground  that 
there  was  no  highway  to  be  obstructed;  and 
this  was  held  to  bar  the  second  prosecution.'' 

In  State  v.  Ingalls,  98  la.  729,  68  N".  W. 
445,  we  say  this  of  the  Waterman  case: 

"While  the  defendant  in  that  case  was 
twice  indicted,  yet  each  presentment  was  for 
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the  same  offense,  to  wit,  that  of  obBtructing 
a  highway;  and  the  evidence  adduced  conclu- 
sively established  the  fact  that  it  was  the 
fasme  highway,  and  the  same  obstacle  which 
it  was  claimed  oonstitutea  the  obstruction 
[116]  to  the  highway  in  each  case.  It  was 
also  shown  that  the  indictments  covered,  in 
part,  at  least,  the  same  periods  of  time.  On 
buch  a  state  of  facts,  we  held  that  an  ac- 
quittal in  the  one  case  was  a  bar  to  the 
prosecution  of  the  other/' 

Distinguishing  the  Waterman  case,  or,  per- 
haps, making  a  substantive  rule  of  its  own, 
the  Ingalls  case  points  out  that  the  question 
is  not  whether  the  same  evidence  is  admissi- 
ble on  both  indictments,  but  whether  the  evi- 
dence that  will  sustain  one  is  necessary  to  sus- 
tain the  other.  That  is  to  say,  though  an  act 
done  within  the  overlapping  period  might,  if 
used,  avail  to  sustain  either  indictment,  this 
possibility  does  not  control  as  to  acts  in  a 
period  subsequent  to  the  overlap.  For,  while 
the  state  had  the  power  to  use  any  act  in  the 
duplicated  period  to  sustain  either  indict- 
ment, it  might  prove  the  second  indictment 
without  resorting  to  any  act  within  the  du- 
plicated period. 

In  Watson  v.  Bichardson,  110  la.  700,  80 
N.  W.  416,  80  Am.  St.  Rep.  331,  the  Water- 
man case  is  cited  for  this  proposition: 

"  'An  adjudication  by  a  competent  tribunal 
is  conclusive,  not  only  in  the  proceeding  in 
which  it  is  announced,  but  in  every  other 
where  the  right  or  title  is  the  same,  although 
the  cause  of  action  may  be  different.'  The 
very  right  to  recover  is  based  on  precisely  the 
same  ground  in  both  actions.  It  is  not  essen- 
tial that  the  causes  of  action  be  the  same. 
The  right  or  title  on  which  they  rest  must 
be." 

Something  is  said  in  State  v.  Price,  127 
la.  301,  309,  103  N.  W.  105,  which  gives  color 
to  the  contention  for  appellants.  But  a  care- 
ful consideration  of  the  case  shows  that  iden- 
tity of  offense  rather  than  partial  identity  of 
time  controls.  The  real  holding  of  the  Price 
case  is: 

"It  was  said  (in  the  Waterman  case)  that 
under  the  provisions  of  the  statute  to  which 
we  have  referred  the  acquittal  under  the 
first  indictment  was  a  finding  that  there  was 
no  [117]  highway  which  the  defendant  could 
obstruct;  that  this  finding  was  conclusive, 
and  could  not  be  again  inquired  into  in  the 
same  kind  of  a  criminal  action." 

This  is  decisive  of  the  Price  case,  because 
the  two  crimes  are  of  the  same  general  na- 
ture, both  being  sexual  crimes,  and  involving 
unlawful  knowledge,  and,  "as  the  offenses 
are  of  the  same  nature  and  species,  the  rule 
announced  in  State  v.  Waterman  must  gov- 
ern, and  unless  we  overrule  that  case  we  must 
reverse  this." 

In  an  elaborate  dissent,  written  by  Mr. 
Justice  McGlaim,  and  concurred  in  by  Mr. 


Justice  Sherwin,  it  is  insisted  that  the  true 
rule  is,  "that  the  second  prosecution  will 
be  barred  only  where  the  transaction  for 
which  defendant  has  once  been  prosecuted  is 
the  same  as  that  for  which  he  is  proceeded 
against  on  the  second  prosecution,  or  at  least 
involves  the  same  acts.  That  identity  of 
transactions  is  the  controlling  consideration 
is  the  rule  of  the  greatest  number  of  cases, 
especially  of  the  modem  cases" — and  a  num- 
ber of  authorities  are  cited. 

Construing  the  Price  case,  we  held,  in  State 
V.  Norman,  135  la.  487,  113  N.  W.  340,  that 
by  reason  of  its  holding,  an  acquittal  of  the 
larceny  of  domestic  fowls  from  the  premises 
of  one  is. not  a  bar  to  a  prosecution  for  the 
larceny  of  different  fowls  from  the  premises 
of  another — ^that  the  bar  must  rest  on  iden- 
tity of  offense. 

3. 

The  controlling  factor  in  other  cases  is  the 
doctrine  of  merger  and  the  reasoning  that, 
where  a  single  impulse  repeats  a  given  act,  the 
offense  is  continuous,  that  there  may  not  be 
indictments  for  each  constituent  act,  and  that 
a  prosecution  absolves  from  all  that  went 
before.  This  is  the  holding  in  Smith  v.  State, 
79  Ala.  257,  in  a  case  where  defendant,  while 
visiting  a  neighboring  plantation,  and  in- 
viting the  residents  to  a  dance,  exhibited  a 
pistol  at  two  houses,  some  50  or  60  yards 
[118]  apart,  and  was  tried  and  either  con- 
victed or  acquitted  on  the  testimony  of  the 
persons  at  one  of- the  houses — it  being  held 
that  he  could  not  again  be  prosecuted  on  the 
testimony  of  the  persons  who  saw  him  at 
the  other  house  on  the  same  day. 

In  State  v.  Egglesht,  41  la.  574,  20  Am. 
Rep.  612,  we  say  it  is  the  decided  weight  of 
reason  and  of  authority  that  where  defendant, 
by  one  muscular  action,  and  one  volition, 
passes  to  the  same  bank  four  forged  checks, 
and  procures  them  to  be  placed  to  his  cred- 
it, he  commits  one  crime,  and  not  four,  and 
that  a  conviction  for  uttering  one  of  the 
checks  bars  a  conviction  upon  the  others. 

In  Jones'  case,  1  Q.  B.  (1893)  89,  this  rule 
is  applied  to  a  case  wherein  an  apothecary, 
forbidden  to  act  without  license,  and  having 
none,  supplied  medicine  to  three  different 
persons  on  the  same  day. 

We  said  in  State  v.  Sterrenberg,  69  la.  544, 
29  N.  W.  457,  that  where  one  is  acquitted  on 
charge  of  illegal  selling  of  liquor,  and  the 
trial  proceeds  upon  the  understanding  that 
all  offenses  up  to  the  time  covered  by  the 
information  are  included,  a  second  informa- 
tion charging  the  sale  of  such  liquors  cannot 
be  sustained  by  evidence  of  sales  during  the 
time  covered  bv  the  first  information. 

In  State  v.  'Suit,  28  Vt.  602,  it  is  held  that, 
on  indictment  for  being  a  common  seller  of 
liquor,  a  conviction  conclusively  bars  all  iso- 
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lated  acts  making  proof  of  the  ultimate 
charge,  which  occurred  prior  to  the  indict- 
ment. 

In  McWilliams  v.  State,  110  Ga.  290,  34 
S.  E.  1016,  this  rule  is  applied  squarely  to  a 
second  indictment  for  illegal  liquor  selling, 
which  lays  a  time  prior  to  the  finding  of  the 
first. 

Several  cases  relied  on  for  appellant's  con- 
tention are  governed  by  this  doctrine  of 
merger. 

In  U.  S.  V.  Burch,  1  Cranch  (0.  C.)  36, 
25  Fed.  Gas.  No.  14,683,  it  is  said: 

"The  keeping  of  a  disorderly  house  is  a 
single  offense,  and  one  conviction  is  a  bar 
to  a  prosecution  for  keeping  a  jlisorderly 
[119]  house  at  any  time  prior  to  the  finding 
of  the  indictment." 

In  Freeman  v.  State,  119  Ind.  501,  21  N.  E. 
1101,  keeping  a  house  of  ill  fame  is  involved. 
The  first  indictment  declares  on  acts  done  on 
January  9,  1889;  the  second,  on  acts  of  Feb- 
ruary 11,  1889.  There  was  a  conviction  on 
the  one  covering  the  later  date,  and  it  is  held 
that  this  barred  prosecution  under  the  indict- 
ment covering  the  earlier  date. 

In  State  v.  Lindley,  14  Ind.  430,  gaming  is 
charged.  Tlie  first  indictment  runs  from 
July  28th  to  November  27,  1858;  the  second 
begins  on  July  27,  1858,  and  charges  that  the 
act  was  done  on  July  27,  1858,  and  on  several 
days  prior  thereto.  Trial  on  the  last  is  held 
to  have  barred  the  earlier  period  covered  by 
the  first,  remaining  untried. 

In  In  re  Snow,  120  U.  S.  274,  7  S.  Ct.  556, 
30  U.  S.  (L.  ed.)  658,  unlawful  cohabitation, 
— three  indictments  were  presented  on  the 
same  day,  to  wit,  December  6,  1885.  No. 
742  was  tried  first — it  covers  between  Jan- 
uary 1,  1885,  and  December  1,  1885;  743  was 
tried  next — it  covers  all  the  year  1884;  741 
waa  tried  last,  and  it  covers  all  the  year  1883. 
It  is  held  that  trial  and  conviction  of  the  one 
covering  all  of  1885  barred  prosecution  for 
the  same  continuous  act  of  unlawful  cohabi- 
tation committed  during  the  two  prior  years 
of  1883  and  1884. 

In  Wilson  v.  Com.  119  Ky.  769,  82  S.  W. 
427 — ^practicing  dentistry  without  a  license — 
three  indictments  were  returned  simultane- 
ously, each  covering  "one  year  prior  to  No- 
vember 19,  1903."  The  three  are  alike,  except 
that  a  different  patient  treated  is  named  in 
each.  It  is  held  that  a  conviction  on  the  one 
of  these  first  tried  bars  prosecution  on  the 
other  two. 

In  Gawein  t.  Com.  110  Ky.  273,  61  S.  W. 
275 — maintaining  a  common  nuisance — ^four 
indictments  were  simultaneously  returned,  on 
July  13,  1898.  No.  1  covers  from  March  13, 
1898,  to  April  30th;  No.  2  runs  from  April 
30th  to  May  31st;  No.  3,  from  May  31  to 
June  30th;  and  No.  4,  from  June  30th  to 
July  13th,  the  day  on  which  the  four  indict* 


men  ts  were  returned.  [120]  The  four  cover 
a  continuous  period  of  112  days.  There  was 
a  conviction  on  the  one  covering  the  last  14 
days  of  this  112,  and  it  is  held  that  proseca* 
tion  on  the  one  covering  the  first  31  days  of 
the  112  is  barred.  Aside  from  the  manifest 
application  of  the  doctrine  of  merger,  this 
decision  is  put  also  upon  the  ground  that  the 
offense  was  continuous;  that  the  house  was 
operated  continuously,  and  by  the  same  meth- 
ods, during  the  whole  time  covered  by  the 
four  indictments,  without  any  change  in  its 
furnishings,  or  the  mode  of  doing  business, 
and  was  never  vacant;  that  it  was  clearly  in- 
tended to  be  a  continuous  act  from  the  time 
the  house  opened;  and  that  at  no  time  was 
a  new  impulse  given ;  and  that,  therefore,  the 
state  could  not  arbitrarily  split  up  a  continu- 
ous offense  and  make  what  was  done  in  April 
one  offense,  what  was  done  in  May  a  second, 
and  so  on.  All  of  it  amounts  to  decision  that, 
where  an  ultimate  offense  consists  of  distinct 
and.  successive  acts,  the  prosecution  bars 
everything  preceding  an  indictment  upon 
which  it  gets  a  conviction,  and  that  a  con- 
tinuous offense  may  not  be  punished  by  con- 
tinuous indictment  covering  distinct  acts 
involved  in  the  continuous  offense,  and  com- 
mitted earlier  than  a  conviction  for  that  con- 
tinuous offense. 

This,  too,  settles  nothing  for  this  contro- 
versy. 

II.  We  do  not  understand  just  what  appel- 
lants claim  for  their  statement  that  "The 
difficulties  under  the  second  indictment  could 
have  been  readily  obviated  by  the  county  at- 
torney by  confining  the  practice  to  the  treat- 
ment of  certain  persons  between  certain  speci- 
fied dates  or  by  an  indictment  similar  to  the 
one  at  bar,  but  charging  the  offense  as  be- 
tween certain  specified  dates."  It  seems  to 
us  that  is  precisely  what  the  state  did  do  in 
the   second    indictment. 

The  first  indictment  against  these  defend- 
ants was  found  on  February  10,  1913,  and 
charged  them  with  acts  committed  "on  or 
about  September  1,  1912."  The  second  in- 
dictment, the  one  now  in  hearing,  was  found 
October  16,  1913,  and  charges  acts  committed 
"on  or  about  October  4,  1913,  and  from  that 
day  to  October  16,  1913."  So  far  as  its  terms 
go,  [121]  the  second  indictment  deals  with  a 
period  wholly  later  than  and  embracing  no 
part  of  the  period  covered  by  the  first  indict- 
ment, urged  as  a  bar.  The  statute  upon 
which  the  appellants  rest  themselves  creates 
nothing  through  dismissal  of  an  indictment 
except  a  bar  to  another  prosecution  "for  the 
same  offense"  (Sec.  5539,  Code).  Some- 
thing more  than  the  possibilities  Of  enlarging 
the  date  in  the  indictment  by  the  proof 
should  be  needed  to  prove  that  the  last  in- 
dictment covers  "the  same  offense  as  did  the 
first."    On  the  face,  an  act  charged  to  have 
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been  committed  on  or  about  September  1, 
1912,  is  not  the  same  offense  as  one  com- 
mitted "on  or  about  the  4th  of  October,  1013, 
and  frcMD  that  date  to  the  finding  of  this 
indictment"-— October  16,  1913. 

If  more  care  had  been  used  in  making  and 
applying  the  salutary  rule  which  makes  time 
immaterial  so  long  as  the  proof  does  not  go 
back  of  the  statute  limitation  period,  there 
would  be  no  difficulty  now.  The  rule  was 
formulated  to  obviate  farcical  miscarriages 
of  justice — escapes  of  those  clearly  shown  to 
be  guil^,  because,  forsooth,  the  prosecutor 
bad  charged  the  offense  to  haye  been  com* 
mitted  on  the  third  day  of  a  September,  and 
the  proof  showed  it  was  done  on  the  second 
day  of  that  month — a  variance  that  all  care 
might  not  be  able  to  guard  against  and  whieh 
could  have  worked  no  prejudice  to  the  ac- 
cused. But  the  fact  that  there  are  cases  in 
which  it  is  right  to  apply  this  rule  never 
proved  that  an  act  charged  to  have  been  done 
on  or  about  a  named  day,  and  during  specified 
days  from  and  after  that  day,  might  be  sus- 
tained by  evidence  of  acts  done  at  any  time 
within  three  years  earlier  than  the  named 
day.  The  rule  that  is  intended  to  make  harm- 
less variances  harmless,  rightly  understood, 
never  was  nor  could  be  used  to  treat  an  alle- 
gation that  a  thing  was  done  on  and  after  a 
dy  named  as  being  the  equivalent  of  a  charge 
tbat  it  was  done  on  the  named  day  or  earlier 
—precisely  what  must  be  held  if  the  dis- 
missed indictment  is  to  bar  the  one  in  hear- 
iBg,  and  on  the  ground  that  evidence  admissi- 
ble on  the  first  will  sustain  the  last.  We 
think  it  does  violence  to  no  proper  applica- 
tion [122]  of  the  rule  which  allows  enlarge- 
ment of  time  pleaded  by  proof,  to  hold  that 
an  indictment  which  lays  time  on  or  about 
September,  1912,  cannot  be  sustained  by 
acts  done  "on  or  about  October  4,  1013,  and 
from  that  date  to  the  16th  day  of  October, 
1913." 

Just  that  is  ruled  by  Fleming  t.  State,  28 
Tex.  App.  234,  12  S.  W.  605,  which  deals  witii 
some  eighteen  indictments  for  keeping  a  dis- 
orderly house,  all  returned  on  March  0,  1888. 
The  defendant  was  convicted  for  keeping  the 
bouse,  under  an  indictment  charging  Febru- 
ary Ist  to  February  29, 1888,  and  it  was  held 
that  this  was  no  bar  to  prosecution  under 
one  charging  ''from  October  22nd,  and  each 
day  thereafter,  on  to  October  28,  1887,"  on 
the  ground  that  what  the  case  terms  a  rule 
well  settled  in  criminal  cases  applies,  to  wit, 
"that  when  a  continuing  offense  is  alleged 
to  have  been  on  a  certain  day,  and  on  divers 
days  and  times  between  that  and  another  day 
specified,  the  proof  must  be  confined  to  acts 
done  within  the  time.''  The  same  general 
position  is  taken  in  Com.  v.  Connors,  116 
Mass.  35.  There  were  two  indictments,  the 
first  of  which  alleged  keeping  of  a  tenement 
for  improper  purposes  on  July  1,  1872,  and 


on  divers  other  days  and  times  between  that 
date  and  May  1,  1873,  and  the  second,  the 
keeping  on  May  1,  1873,  and  on  other  days 
between  that  and  June  12,  1873.  It  is  held 
that  the  last  was  not  barred  by  the  first 
because  there  was  no  single  day  common  to 
both  indictments,— the  last  indictment  being 
substantially  like  the  one  at  bar,  not  only 
in  language,  but  in  that  it  deals  wholly  with 
a  period  beginning  where  that  oovered  by  the 
first  indictment  ends.  Any  other  view  must, 
or  at  least  may,  result  in  giving  to  any  who 
are  charged  with  a  continuous  offense,  and 
against  whom  the  indictment  is  dismissed,  a 
license  to  commit  anew  the  offense  charged  in 
the  dismissed  indictment. 

In  Com.  V.  Respass  (Ky.)  60  S.  W.  540— 
a  case  of  four  indictments — ^the  ultimate  hold- 
ing is  that  nuisances,  when  distinct  im- 
pulses are  given  at  intermittent,  successive 
[123]  times,  may  be  the  object  of  successive 
prosecution,  and  it  is  said; 

"It  appears  that  appeUee's  business  was 
only  operated  in  the  siftemoon  from  about 
2  p.  ic.  to  5  p.  M.  each  day;  that  he  had  15 
or  20  employes  there  daily  to  wait  on  the 
crowd;  that  about  175  to  200  people  would 
meet  there  every  afternoon  in  this  way,  ex- 
cept on  Sunday,  and  engage  in  betting  on 
horse  races.  The  court  cannot  see  that  this 
was  the  product  of  a  single  impulse,  and, 
when  the  commonwealth  elected  to  confine 
each  indictment  to  certain  limits  of  time^  the 
proof  should  be  confined  to  the  period  so 
specified,  and  a  conviction  under  an  indict- 
ment for  one  period  is  no  bar  to  an  indictment 
for  a  different  period." 

It  is  said  in  the  Cawein  case,  supra,  ''If, 
after  the  indictment  is  found  against  him, 
the  defendant  continues  to  maintain  the  nui- 
sance, he  may  be  subsequently  indicted  for 
its  continuance  after  the  finding  of  the  for- 
mer indictment;  for  proof  of  this  could  not 
be  used  to  secure  a  conviction  under  tbat 
indictment,  and  prosecution  for  an  offense 
cannot  operate  as  a  license  to  continue  it. 
The  state  has,  therefore,  an  adequate  remedy 
for  the  suppression  of  such  offenses  without 
splitting  them  up  in  different  prosecutions, 
all  begun  at  the  same  time." 

In  State  v.  Ingraham,  96  la.  281,  65  N.  W. 
152,  two  indictments  for  keeping  a  liquor 
nuisance  are  involved.  On  September  8,  1893, 
defendant  was  indicted  for  the  same  offense 
charged  in  the  second  indictment,  and  after 
trial  acquitted.  The  acquittal  is  held  to  be 
no  bar  because:  "There  is  sufficient  testi- 
mony in  the  record,  however,  to  justify  his 
conviction  for  keeping  a  nuisance,  after  that 
date,  and  his  plea  of  form^  acquittal  is  no 
defense  to  acts  transpiring  after  the  return 
of  the  former  indictment."  And  see  State  v. 
Morgan,  155  la,  483,  186  N.  W.  521,  40 
L.R.A.(y.S.)  615;  and  State  v.  Witham,  70 
Wis.  473,  35  N.  W.  934. 
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12  CyCy  page  281,  says:  "But  where  a  con- 
tinuous offense  [124]  is  charged  between 
specified  dates,  if  any  portion  of  the  time 
covered  by  the  indictment  has  been  used  on 
or  applied  under  a  former  indictment,  and 
has  resulted  in  a  conviction,  the  former  con- 
viction is  a  bar.*'  But  cases  cited  in  support 
are  State  v.  Dimston,  78  N.  C.  418,  and  Com. 
▼.  Markley,  5  Pa.  Dist.  134,  which  hold,  con- 
trary to  our  Morgan  case,  165  la.  482,  186 
N.  W.  621,  40  L.KA.(N.S.)  615,  that  a  con- 
viction for  the  abandonment  of  a  wife  bars  a 
subsequent  conviction  for  the  same  abandon- 
ment, although  prolonged  beyond  the  first, 
because  the  whole  of  the  continuous,  un- 
broken abandonment  is  one  offense. 

III.  By  almost  inevitable  inferential  deduc- 
tion, the  class  of  cases— of  which  one  that 
considers  whether  a  presentation  for  conspir- 
acy bars  one  for  the  crime  which  is  the  object 
of  the  conspiracy  is  a  type — refutes  any 
claim  that  the  mere  possibility  that  the  evi- 
dence which  sustained  one  indictment  is  us- 
able to  sustain  the  other  operates  as  a  bar  in 
either. 

In  State  v.  Crofford,  133  la.  481, 110  N.  W. 
921,  it  is  determined  that  the  commission  of 
a  crime  and  a  conspiracy  to  commit  that 
crime  are  distinct  offenses,  and  that,  there- 
fore, conviction  of  one  is  no  bar  to  prosecu- 
tion for  the  other.  But  while  a  conspiracy 
to  commit  an  offense  may  be  established  al- 
though the  object  of  the  confederation  is 
never  accomplished,  it  is  manifest  that  the 
mere  commission  of  a  crime  by  several  might 
be  attended  with  such  circumstances  as  to 
prove  as  well  that  the  defendants  had  con- 
spired to  commit  the  substantive  offense;  and 
that,  therefore,  conviction  or  acquittal  of  a 
specific  crime  should  operate  as  a  bar  to 
prosecution  for  the  conspiracy  involved, — ^if 
it  be  law  that  one  prosecution  bars  another, 
— where  both  might  be  established  by  like 
evidence. 

We  hold  in  State  v.  Brown,  95  la.  384,  67 
N.  W.  277,  that  being  acquitted  of  the  charge 
of  compelling  defilement  is  no  bar  to  prosecu- 
tion for  conspiracy  to  injure  the  person  of  the 
same  woman,  though  both  indictments  allege 
the  same  facts,  so  that,  of  necessity,  the  proof 
actually  adduced  under  either  indictment 
would  have  to  be  the  same. 

[125]  Larceny  is  not  involved  in  burglary 
because  burglary  is  complete  as  soon  as  the 
premises  are  broken  and  entered  with  the 
necessary  felonious  intent,  even  though  the 
intended  felony  is  not  and  cannot  be  com- 
mitted. State  y.  Leonard,  135  la.  375,  112 
N.  W.  784.  But  eTidenoe  of  an  intent  to  steal 
must  be  adduced  to  convict  for  burglary,  and 
surely  the  actual  stealing  after  entry  would 
be  most  conclusive  proof  of  that  intent.  On 
the  theory  of  appellants,  an  acquittal  or  con- 


viction of  burglary  should  be  a  bar  to  prose- 
cuting for  the  theft  accomplished  by  means  of 
the  burglary,  because,  manifestly,  the  burg- 
lary might  be  proven  by  the  circumstances  of 
the  theft  and  the  commission  thereof,  even 
though  burglary  may  be  committed  without 
completed  larceny;  but  prosecution  for  burg- 
lary does  not  bar  one  for  the  taking  of  prop- 
erty involved  in  the  burglary. 

In  State  v.  White,  123  la.  425,  123  N.  W. 
1027,  the  holding  is  that  being  convicted  of 
keeping  a  gambling  house  is  no  bar  to  being 
prosecuted  for  gambling  done  by  the  defend- 
ant while  so  keeping  the  house.  This  deci- 
sion proceeds  on  the  ground  that  his  acts  of 
gambling  would  not,  of  themselves,  have  sus- 
tained a  conviction  for  the  keeping.  But  the 
evidence  of  the  owner's  gambling  might  be 
such  as  to  prove  that  he  was  the  keeper  of 
the  house.  It  might  appear,  for  instance, 
that  he  gamed  only  with  such  visitors  as 
could  get  no  one  else  to  engage  them,  with 
the  explanation  that  he  did  not  desire  to 
lose  customers  because  visitors  were  not  be- 
ing entertained,  in  which  case  hia  acts  of 
gambling  might  reasonably  induce  a  jury  to 
find  that  he  was  the  proprietor. 

In  McGlintock's  case,  1  G.  Greene  (la.) 
392,  it  is  held  that,  though  a  codefendant  has 
been  acquitted,  it  will  not  bar  the  prosecution 
of  one  jointly  indicted  and  not  yet  tried,  and 
defendant  may  not  show  that  one  jointly  in- 
dicted with  him  and  separately  tried  has  been 
convicted.  State  v.  Fertig,  98  la.  145,  67  X. 
W.  87;  State  v.  Dunn,  116  la.  224,  89  N.  W. 
984. 

The  acquittal  on  separate  trial  of  one  of 
two  jointly  indicted  for  murder  in  the  first 
degree  does  not  bar  the  trial  of  the  other  for 
that  offense.  State  v.  Lee,  91  la.  499,  60 
N.  W.  119.  Yet,  [126]  of  necessity,  the  same 
evidence  used  on  the  trial  of  the  first,  or  us- 
able there,  will  sustain  the  convicticm  of  the 
co-indictee. 

In  our  opinion,  the  judgment  below  should 
be  and  it  is 

Afiirmed. 

Deemer,  C.  J.,  and  Ladd  and  Preston,  JJ., 
concur. 

Weayeb,  J.  {dissenting), — ^I  agree  with 
the  majority  in  all  it  has  to  say  as  to  the 
general  rule  affirming  the  propriety  of  join- 
ing in  one  indictment  all  persons  charged 
with  having  any  hand  in  an  offense,  whether 
as  principals  or  accessories;  but  I  am  equally 
convinced  that  there  are  offenses  of  such  dis- 
tinctly individual  character  as  to  exclude  the 
possibility  of  accessories,  and  the  case  at  bar 
affords  an  apt  illustration  of  what  I  mean. 
If  either  defendant  undertook  the  practice  of 
medicine  without  a  proper  license,  he  was 
guilty  of  the  offense  charged.    If  both  failed 
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in  this  respect,  then  both  were  guilty,  bnt 
both  were  not  guilty  of  the  same  offense; 
that  Is,  each  was  guilty  ( if  at  all )  for  his  own 
failure  to  comply  with  the  law^  and  not  be- 
cause of  the  failure  of  his  codefendant. 

Let  us  suppose  A  is  alone  indicted  and  put 
on  trial  for  violating  the  law  by  practicing 
medicine  without  license.  The  evidence  dis- 
closes that  he  has  never  pretended  to  any 
ability  to  heal,  but,  on  the  contrary,  has  dis- 
claimed all  such  accomplishments,  and  re- 
fused at  all  times  to  treat  the  sick  and  af- 
flicted; hni  it  does  appear  that  he  is  associa- 
ted with  B,  who  does  hold  himself  out  as  a 
physician  and  surgeon,  and  practices  in  that 
capacity  without  a  license.  It  is  further 
shown  that  A  furnishes  B  an  office,  actively 
advertises  B's  skill  and  ability  and  receives 
a  share  of  B's  earnings.  Now  whatever  other 
law  of  God  or  man  he  may  be  guilty  of  vio- 
lating, A  is  not  guilty  of  B's  offense  against 
the  statute  which  prohibits  the  practice  of 
medicine  without  a  license. 

Again,  A  and  B  may  form  a  partnership 
for  the  practice  of  medicine.  Both  hold  them- 
selves out  as  physicians  and  practice  as  such. 
It  happens,  however,  that,  while  A  has  a 
license  [127]  regularly  procured,  B  has  none. 
Cndoubtedly,  B  is  guilty  of  violating  the 
law.  But  is  A  guilty?  I  do  not  believe  that 
any  member  of  the  majority  would  so  hold; 
yet,  if  the  theory  of  the  law  which  sustains 
this  indictment  is  correct,  and  the  offense  is 
one  which  can  be  jointly  committed, — one  in 
which  there  is  a  possibility  of  accessories  who 
may  be  punished  as  principals, — there  is  no 
way  for  him  to  escape,  although  admittedly 
he  was,  at  all  times,  a  licensed  practitioner. 
The  absurdity  of  the  proposition  is  apparent. 
Whatever  may  be  the  practice  elsewhere,  our 
statute  affords  no  authority  for  prosecuting 
in  one  indictment  two  or  more  defendants 
charged  with  distinct  offenses,  and  where  this 
is  attempted,  the  courts  should  not  hesitate 
to  declare  such  indictment  invalid. 

I  would  reverse  the  judgment  below. 

Evans  and  Gaynor,  JJ.,  concur  in  this  dis* 
sent. 


NOTE. 

Right  to  Joia  Two  or  More  Defendants 
in  Indictment  for  Violation  of  Li- 
cense Statnte. 

Two  or  more  defendants  may  be  joined  in 
an  indictment  for  the  violation  of  a  license 
statute,  where  the  act  constituting  the  vio- 
lation is  one  which  may  be  done  by  two  or 
more  jointly.  Com.  v.  Sloan,  4  Oush.  (Mass.) 
52;  Com.  V.  Tower,  8  Mete.  (Mass.)  527; 
State  V.  Forcier,  65  N.  H.  42,  17  Atl.  577; 
Com.  V.  Harris,  7  Grat.  (Va^)  600.  And  see 
the  reported  case. 


In  Com.  V.  Tower,  supra,  the  defendants 
were  jointly  indicted  for  selling  liquors  with- 
out a  license.  The  indictment  was  held  to  be 
good.  The  court  said:  "It  is  no  valid  objec- 
tion to  this  indictment,  that  it  includes  two 
persons.  The  acts  therein  charged,  as  con- 
stituting the  offense,  may  well  be  done  by 
two  or  more  jointly,  and  wherever  several 
may  join  in  the  offense^  they  may  properly 
be  united  in  the  same  indictment." 

In  Com.  V.  Sloan,  4  Cush.  (Mass.)  52, 
wherein  the  facts  were  similar  to  those  in  the 
case  of  Com.  v.  Tower,  supra,  the  court  said: 
''The  case  of  the  Com.  v.  Tower,  8  Mete. 
(Mass.)  528,  is  quite  analogous  upon  this 
point.  In  that  case,  it  was  held  that  an  alle- 
gation negativing  a  license  to  both  might  be 
taken  to  apply  to  the  defendants  individually 
as  well  as  jointly.  The  same  case  is  a  direct 
authority  upon  the  point,  that  two  or  more 
persons  may  be  jointly  charged  in  the  samo 
indictment  for  a  sale  of  spirituous  liquors 
without  license." 

So  in  Com.  v.  Harris,  7  Grat.  (Va.)  600, 
the  court  said:  "Upon  the  first  question  ad- 
journed, this  court  is  unanimously  of  opinion, 
that  two  or  more  persons  may  be  jointly  in- 
dicted for  retailing  ardent  spirits  without  a 
license." 

In  State  t.  Forcier,  65  N.  H.  42,  17  Atl. 
677,  two  persons  were  jointly  indicted  for 
operating  a  drug  store  without  a  license. 
The  court  said:  "The  defendants  are  prop- 
erly joined  in  the  indictment.  If  more  per- 
sons than  one  engage  in  the  doing  of  a  crim- 
inal thing  in  such  a  way  as  to  make  each  one 
guilty  of  the  crime,  they  may  be  indicted 
jointly,  not  necessarily  in  several  counts,  but 
in   a   single  count." 

In  State  v.  Edwards,  60  Mo.  490,  it  ap- 
peared that  two  persons  sold  liquors  without 
first  having  obtained  a  license.  Although  the 
court  stated  that  there  should  be  no  joint 
indictment  of  two  persons  for  the  same 
offense,  in  the  absence  of  a  showing  that 
they  acted  in  concert  for  the  commission  of 
the  crime,  it  was  held  that  the  joinder  was 
not  a  fatal  defect.  The  court  said:  'There 
is  no  room,  therefore,  in  the  case  at  bar  to 
doubt  the  sufiiciency  of  the  indictment  on  this 
point.  In  this  case,  however,  the  testimony 
showed,  on  the  part  of  each  defendant,  dis- 
tinct and  independent  violations  of  the  li- 
cense law,  and  did  not  exhibit  any  common 
design  or  concert  of  action  in  their  individual 
infractions  of  that  statute.  Under  such  cir- 
cumstances there  should  have  been  no  joinder. 
.  .  .  And,  were  it  not  for  the  latltudinous 
provisions  of  our  statute  in  reference  to  prac- 
tice in  criminal  cases  (2  Wagn.  Stat.  §  27, 
p.  1090)  we  should  hold  that  objection  a 
fatal  one;  and  that  the  conviction  herein 
could  not  be  upheld.  But  as  the  evidence 
clearly  shows  that  the  defendants  were  each 
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guilty  of  an  act,  or  acts,  which  would  well 
have  warranted  their  separate  indictment  and 
conviction,  it  is  not  seen  that  there  is  any 
such  ^defect  or  imperfection'  in  conducting 
the  prosecution  against  them,  as  has  tended 
'to  the  prejudice  ol  the  substantial  rights 
of  the  defendant,  upon  the  merits.' " 

In  Vaughan  v.  fcitate,  4  Mo.  530,  two  de- 
fendants were  jointly  indicted  for  acting  as 
auctioneers  without  first  having  obtained  a 
license.  The  indictment  was  held  to  be  bad. 
The  court  said :  "In  the  third  point  made  by 
the  defendants  we  find  more  weight.  It  ap- 
pears to  us,  upon  mature  consideration,  that 
two  persons  can  no  more  be  jointly  guilty  of 
exercising  the  trade  or  business  of  an  auction- 
eer without  license,  than  they  could  be  jointly 
guilty  of  speaking  slanderous  words.  For 
this  reason,  we  think  the  indictment  is  bad, 
and  the  judgment  of  the  circuit  court  ought 
to  have  been  arrested.  The  judgment  is* 
therefore,  reversed." 

In  State  v.  Hendricks,  193  Mo.  App.  660, 
187  S.  W.  272,  the  defendants  were  jointly 
indicted  for  practicing  medicine  without  a  li- 
cense. The  indictment  was  held  to  be  bad,  on 
the  ground  that  the  offense  charged  was  in  its 
nature  several  and  not  joint.  The  court  said: 
"The  law  does  not  provide  for  the  issuance 
of  a  license  to  practice  medicine  jointly  to  two 
persons.  The  license  to  practice  medicine  must 
be  procured  by  individuals.  [Sec.  8313,  R.  S. 
1909.]  Each  person  must  have  his  own  indi- 
vidual license.  Neither  of  the  defendants  could 
procure  a  license  for  the  other,  nor  could  the 
two  obtain  a  license  for  a  joint  undertaking 
to  practice  medicine.  Hence  the  case  is  not 
like  those  where  a  license  for  a  business  is 
necessary  and  such  license  can  be  procured 
for  a  joint  enterprise.  In  such  two  or  more 
jointly  carrying  on  that  business  without  such 
a  license  can  be  jointly  indicted.  But  here 
the  case  is  different  If  two  persons  engage 
in  the  task  of  medically  treating  a  sick  per- 
son without  a  license,  the  two  have  not  com- 
mitted a  joint  ofTense  but  each  has  committed 
a  separate  offense.  If  one  of  them  has  a 
license  he  is  not  guilty;  if  both  are  without 
a  license  then  both  are  guilty,  but  each  is 
guilty  of  his  own  offense  and  not  both  guilty 
of  one  joint  offense,  the  gravamen  of  the 
offense  is  in  not  having  a  license  and  the 
failure  to  have  a  license  is  a  purely  personal 
matter.  Failure  to  procure  a  license  cannot 
be  a  joint  but  is  necessarily  an  individual 
matter.  ...  To  convict  of  a  joint  offense 
the  act  proved  must  be  joint.  [Wharton  on 
Crim.  PI.  and  Pr.  sec.  115.]  That  is,  each 
must  be  guilty  of  that  which  the  other  does. 
They  both  must  be  guilty  of  one  and  the  same 
offense.  But  suppose  A,  who  is  without  a 
license,  goes  in  company  with  B,  who  has 
one,  and  they  both  treat  a  patient.  B  can- 
not be  convicted  because  he  joined  with  A  in 


the  treatment,  for  B  has  a  license  and  i% 
therefore^  not  amenable  for  what  he  has  him- 
self done;  nor  is  he  to  be  convicted  for  wliat 
A  has  done,  since  A's  failure  to  obtain  a 
license  is  not  a  matter  for  which  B  can  be 
held  liable.  B  can  say  to  the  prosecutor: 
'I  have  a  license  to  do  what  I  have  done.  If 
A  has  not  secured  one  that  is  a  matter 
between  him  and  the  state.  I  have  committed 
no  offense.'  So  that  what  they  have  done  is 
not  a  joint  offense  since  neither  is  liable  for 
the  other's  fault  but  is  liable  only  in  case  he 
has  himself  failed  to  qualify  for  such  duties. 
This  shows  that  while  there  may  be  a  joint 
participation  in  an  act  of  treatment  there  is 
no  joint  offense  created,  but  the  same  treat- 
ment may  constitute  one  or  two  offenses  ac- 
cording to  whether  one  or  both  of  them  is 
without  a  license.  The  judgment  is  reversed 
and  the  defendants  discharged." 


McGARRT 

V. 

S17PERIOR       PORTI^NB       CEMENT 
COMPANY  £T  AI.. 

Washington  Supreme  Court — March  26, 

1917. 

9S   Wash.   4:12;   103  Pac.   928. 


Sales  —  <*Market  Price''  —  SelUnR  PHee 
Fixed  by  Combination. 

As  *'market  price"  has  no  hard  and  fast 
meaning,  and,  when  the  market  is  not  open, 
but  the  selling  price  is  fixed  by  a  combination 
of  dealers,  market  price  is  market  value  or 
quoted  price  of  the  dealer,  where  plaintiff 
contractor  purchased  cement  at  a  stated  price 
per  barrel  under  an  agreement  that  he  was 
to  have  a  reduction  or  rebate  if  the  market 
price  fell  below  that  named  while  deliveries 
were  being  made  to  him,  and  later  the  de- 
fendant quoted  a  lower  price  to  the  county 
for  county  roads  for  the  advantage  of  con- 
tractors generally,  the  quotation  to  the 
county,  without  limitation  as  to  quantity  for 
the  benefit  of  those  engaged  in  the  same  kind 
of  work  as  plaintiff,  is  a  reduction  in  market 
price  which  entitles  plaintiff  to  a  rebate. 

[See  note  at  end  of  this  case.] 

Subsequent  Contract  Indicating  Valna 
^  Adniissibility  of  Evidence. 

Defendant's  offer  to  prove  that  prior  to 
making  the  offer  to  the  county  it  was  under- 
stood that  the  contract  with  the  county  was 
not  to  be  retroactive  is  properly  rejected, 
as  it  cannot  affect  plaintiff's  rights. 

Appeal  from  Superior  Court,  King  county: 
French,  Judge. 
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Action  by  I>an  McGarry,  plaintiff,  against 
Superior  Portland  Cement  Company  et  al., 
defendants.  Judgment  fo)r  plaintiff.  Defend- 
ant named  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Bronson,  Robinson  d  Jones  for  appellant. 
/.  L.  Corrigan  for  respondents. 

[412]  Ghadwiok,  J. — ^Respondent  McGarry 
is  a  contractor.  On  the  24th  day  of  May^ 
1915,  he  entered  into  a  contract  for  the  im- 
provement of  Permanent  Highway  Number 
Ten,  in  King  county.  The  United  States 
Fidelity  k  Guaranty  [418]  Company  is  surety 
upon  his  bond.  Several  claims  were  filed 
against  the  bond.  This  action  was  instituted 
by  McGarry  to  hare  adjudicated  the  'extent 
and  validity  of  the  several  elaims. 

Appellant,  the  Superior  Portland  Cement 
Company,  filed  a  claim  of  $1,911.60.  Respond- 
ent alleges  ttat  there  is  no  more  than  $667.70 
due  on  this  claim.  The  position  of  the  ap- 
pellant and  the  contention  of  the  respondent 
are  fairly  stated  by  their  respective  counsel. 

'"Mr.  Jones:  Now,  I  think  there  is  no  dis- 
pute, your  Honor  please,  between  plaintiff 
and  ourselves  except  on  this  one  point.  We 
claim  that  we  made  a  contract  with  him  to 
supply  him  with  cement  at  $1.90  a  barrel,  and 
that  he  was  to  have  a  rebate  or  reduction 
1/  the  market  price  fell  helow  that.  He  claims 
he  was  to  have  a  rebate  or  reduction  if  any 
sales  were  made  or  a/ny  prices  quoted  to  any- 
one whomsoever  coriresponding  to  the  amount 
of  the  reduction.  That  is  correct,  isn't  it, 
Mr.  Gorrigan. 

**Mr.  Corrigan:  That  is  substantially  cor- 
rect. .  .  .  My  idea  of  this  contract  is 
simply  this:  The  plaintiff  alleges  be  made 
this  contract  with  the  defendant  Superior 
Portland  Cement  Company  to  take  this  ce- 
ment at  a  dollar  and  ninety  a  barrel,  with 
this  stipulation  added,  that  in  case  they  quot^ 
€d  a  less  price  to  any  other  contractor  or 
concern,  or  agreed  to  furnish  cement  at  a 
leaa  price  to  any  other  contractor  or  concern, 
or  agreed  to  furnish  cement  at  a  less  price, 
that  the  plaintiff  would  have  a  rebate  of  a 
corresponding  amount,  provided  this  reduc- 
tion was  made  during  the  time  deliveries 
*ere  being  made  on  this  work." 

The  contract  between  respondent  and  ap- 
pellant was  oral.  It  will  be, seen  that  the 
parties  now  disagree,  the  one  saying  that  if 
the  market  price  of  cement  fell  below  the 
quoted  price,  and  the  other  saying  if  a  lesser 
price  was  quoted,  appellant  was  to  have  a 
rebate.  After  the  contract  had  been  entered 
into,  appellant  issued  a  letter  addressed  to 
the  commissioners  of  King  county. 

"Confirming  advice  given  you  by  our  Mr. 
Sutherland  on  the  terms  of  sale  of  cement 
to  the  county,  to  be  used  for  county  roads 


and  bridges,  the  $1.75  net  delivered  price  will 
[414]  apply  only  to  points  on  the  Great 
Northern  and  Northern  Pacific  to  which  the 
5c  rate  applies  from  Concrete  and  Bellingham. 

"There  will  be  no  objection  to  shipping 
cement  to  the  contractor  whenever  your  Hon- 
orable Board  direct  us  to,  but  it  must  be 
understood  that  the  cement  will  be  invoiced 
to  the  county,  and  must  be  paid  for  by  the 
county." 

Thereupon  the  board  of  county  commission- 
ers issued  a  notice  to  contractors: 
"Notice  io  Contractors  Regarding  Cement 

"King  county  will  furnish  cement  to  suc- 
cessful bidder  at  the  rate  of  one  dollar  and 
seventy-five  cents  ($1.75)  per  barrel,  delivered 
in  carload  lots  of  not  less  than  one  hundred 
and  thirty-two  (132)  barrels.    .    .    . 

"Shipments  from  the  factory  will  in  all 
cases  be  not  less  than  minimum  carload  lots. 
Smaller  shipments  may  be  had  from  the  Seat- 
tle warehouses  at  regular  prices, 

"King  county  purchases  cement  at  the 
above  named  prices  under  contract,  for  its 
own  use,  and  any  cement  sold  to  its  con- 
tractors is  to  be  used  on  King  county  work 
only.  Failure  on  the  part  of  the  contractor 
to  conform  to  the  above  conditions  will  be 
considered  grounds  for  the  county  to  refuse 
to  furnish  the  contractor  with  any  more  ce- 
ment, and  the  county  will  so  do  and  compel 
the  contractor  to  buv  the  balance  of  the  ce- 
ment  needed  to  complete  the  contract  in  the 
open  market." 

The  court  held  this  to  be  a  quotation  of 
a  lower  price,  and  that  respondent  was  en- 
title to  a  rebate.  We  think  the  decision  of 
the  court  is  clearly  right.  While  much  of 
the  oral  argument  was  taken  up  by  a  discus- 
sion of  the  meaning  of  market  price,  the 
theory  of  appellant  may  be  adopted  and  we 
may  still  hold  that  the  offer  of  appellant 
was,  in  effect,  a  cut  in  the  market  price. 
The  words  "market  price"  have  no  hard  and 
fast  meaning.  There  is  no  magic  in  the 
term.  When  it  becomes  a  subject  of  legal 
controversy,  it  will  be  given  that  meaning 
which  will  best  ^erve  the  purpose  and  intent 
of  those  who  use  it  in  their  contracts. 

The  contract  was  made  with  reference  to 
road  work  in  King  county,  and  it  is  evident 
that  the  parties  had  in  mind  [415]  that  re- 
spondent should  have  protection  against  the 
quotation  of  any  lesser  price  to  those  engaged 
in  work  of  a  like  kind  or  character.  The 
intent  of  the  contract  was  to  put  respondent 
on  the  same  footing  as  other  like  contractors. 

Appellant  quoted  a  lower  price  to  the 
county  for  the  advantage  of  contractors  gen- 
erally. This  was  a  reduction  of  the  market 
price  in  so  far  as  such  price  was  quoted  to, 
or  for  the  benefit  of,  those  engaged  in  the 
same  kind  of  work.  It  may  be  seriously 
questioned  whether  appellant  made  proof  of 
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a  market  price  above  $1.75  per  barrel.  Sales 
managers  or  officers  of  three  firms  or  com- 
panies were  called  to  testify  that  the  price 
quoted,  and  at  which  sales  were  made  at  the 
time  appellant  and  respondent  entered  into 
the  contract,  was  $1.90  per  barrel.  It  ap« 
pears,  by  correspondence  between  appellant 
and  the  county,  that  the  price  quoted  to  the 
county  was  made  by  the  ''local  cement  com- 
panies." The  participating  parties  agree  that 
respondent  said  that  all  companies  charged 
the  same  and  that  he  might  as  well  deal 
with  respondent.  Market  price  implies  price 
or  value  in  an  open  market,  and  that  buying 
and  selling  have  some  influence  upon  the 
price.  If  the  market  is  not  open,  but  subject 
to  control  by  all  who  offer  a  commodity  of 
like  kind,  by  fixing  a  price,  either  by  express 
agreement  or  by  a  common,  though  unex- 
pressed, understanding,  how  can  it  be  said 
that  there  is  a  market  price?  An  intending 
purchaser  must  buy  or  refuse  to  buy  with 
reference  to  the  price  demanded.  In  such 
cases,  market  price  should  be  held  to  be 
market  value.  The  only  transaction  showing 
value  is  the  price  quoted  to  the  county.  It 
was  a  price  to  the  county,  but  for  the  benefit 
and  advantage  of  other  contractors,  and  with- 
out limitation  as  to  quantity.  Respondent 
would  have  been  entitled  to  share  the  benefit 
if  he  had  entered  into  his  contract  a  month 
later  than  he  did.  The  offer  is  some  evidence 
to  show  the  market  price  or  value  at  the  time 
it  was  made.  If  it  is  not,  appellant  could 
make  and  break  contracts  at  its  pleasure. 
To  illustrate,  appellant  might,  of  its  own 
accord,  or  in  [416]  common  with  others,  main- 
tain a  quoted  price  and,  by  the  mere  calling 
of  it  a  market  price,  sell  at  will  at  a  lower 
J)rice  and  defend  against  a  contract  such  as  it 
is  now  called  upon  to  perform,  by  asserting 
that  each  sale,  whether  one  or  many,  was  made 
as  a  single  sale  and  with  benevolent  intent  to 
aid  in  the  building  of  the  particular  thing 
for  which  the  commodity  was  to  be  used, 
whether  it  be  a  road,  a  dwelling  house,  or 
the  upbuilding  of  a  particular  community. 
Or  it  could  sell  a  great  quantity  and  defend 
by  saying  that  a  sale  of  an  unusual  amount 
of  its  wares  warranted  it  in  making  a  spe- 
cial price  within  the  market  price,  which  was 
in  no  way  affected,  or  it  could  sell  in  a  small 
quantity,  saying  that  the  sale  was  so  small 
that  it  had  no  effect  upon  the  market  price. 
Under  the  testimony  and  all  its  inferences,  it 
seems  reasonable  to  hold  that  the  so-called 
market  price  was  no  more  than  a  quoted  price 
of  the  dealer,  and  that  the  only  proof  of 
market  price  is  the  price  quoted  to  the  county. 
Surely  this  should  be  the  rule  where  the  testi- 
mony is  confiicting  as  to  the  exact  terms  of 
the  contract. 

We  are  not,  therefore,  put  to  the  necessity 
of  considering  respondent's  version  that  he 


was  to  have  the  rebate  if  there  was  "any  cut 
in  the  price."  Although,  in  passing,  it  is  not 
out  of  place  to  say  that  appellant's  contention 
is  the  more  probable  in  the  light  of  all  at- 
tending circumstances. 

Appellant  seeks  to  avoid  its  liability  hy 
contending  that  respondent  did  not  intend 
that  its  offer  waa  to  have  any  retroactive 
force  or  to  apply  to  any  contract  already- 
let.  When  respondent  took  the  matter  up 
with  appellant's  manager,  he  was  told  "that 
it  [the  offer  to  King  county]  did  not  apply 
to  his  contract,  was  not  retroactive,  the  spe- 
cial price  was  made  to  the  county  for  the 
purpose  of  building  more  hard  surfaced  roads* 
and  that  the  county  had  misconstrued  our 
letter;  if  they  would  read  it  again  they  would 
find  it  was  not  retroactive^  and  applied  only 
to  contracts  from  then  on  and  when  the 
county^  in  their  called-for  bids,  stated  they 
would  furnish  the  cement." 

[417]  A  letter  subsequently  ttddressed  to 
the  chairman  of  the  board  of  county  commis- 
sioners was  produced,  in  which  the  president 
of  the  company  says: 

''Referring  further  to  matter  of  prices  on 
cement  to  be  used  in  county  road  and  bridge 
work,  you  will  undoubtedly  remember  my 
telling  you  that  this  price  would  not  be  made 
retroactive,  i.  e.,  it  would  not  apply  on  con- 
tracts awarded  prior  to  the  advice  given  your 
honorable  body  on  June  10th,  that  the  price 
would  be  reduced  to  the  basis  of  $1.75  net, 
delivered  on  a  5c  freight  rate. 

"The  local  cement  companies,  in  reducing 
the  price  to  the  above  mentioned  figure,  did 
so  for  the  purpose  of  assisting  in  a  practical 
way  the  efforts  being  made  to  permanently 
improve  the  country  roads  of  the  state.  It 
was  not  intended  as  a  bonus  to  contractors 
who  had  been  awarded  contracts,  and  whose 
bids  were  based  upon  the  old  price. 

"We  would  naturally  prefer  that  the  price 
given  you  be  not  spread  broadcast,  and  that 
no  mention  be  made  of  it  except  when  calling 
for  bids,  and  then  that  it  appear  only  in 
the  specifications  or  in  the  call  for  bids,  as 
you  can  appreciate  that  we  might  find  it  a 
difficult  matter  to  justify  a  lower  price  to 
the  county  than  to  the  individual  consumer." 

Counsel  also  offered  to  prove  that  it  was 
the  understanding  of  the  company  and  the 
county  commissioners  that  the  offer  to  the 
county  and  the  letter  quoted  did  not  contain 
all  of  the  oral  agreements  between  appellant 
and  the  county,  and  that,  prior  to  the  making 
of  the  offer,  it  was,  by  oral  agreement,  under- 
stood that  the  contract  with  the  county  was 
not  to  be  retroactive.  The  offer  was  rejected 
and  properly  so.  In  the  first  place,  any  agree- 
ment between  the  county  and  appellant  to 
limit  the  terms  of  the  offer  is  wholly  imma- 
terial in  so  far  as  it  might  affect  third 
parties.    Furthermore,  to  admit  the  pro-offered 
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proof  would  be  to  destroy  the  contract  made 
by  respondent,  utterly.  If,  ui^er  the  oon« 
tract,  ae  stated  by  either  party,  respondent 
was  not  to  have  the  benefit  of  a  price  «u&« 
iequently  fixed,  he  had  no  contract  at  all. 
The  parties  intended  that  a  cut  in  the  market 
price  should  retroact  upon  respondent's  con- 
tract. The  price  respondent  was  [418]  to  pay 
vas  $1.90,  unleaa  a  better  price  was  quoted 
while  hia  road  contract  was  in  force. 

If  appellant's  theory  be  correct,  all  con- 
tracts would  be  vulnerable  to  assault  by 
mental  reservations,  or  liable  to  be  overcome 
by  self-serving  declarations  or  writings  ad- 
dressed to  some  third  party.  In  all  matters 
involving  contracts  between  private  litigants, 
it  is  the  province  of  the  courta  to  ascertain 
the  terms  of  the  contract  and  to  enforce  it. 

Affirmed. 

Ellis,  C.  J.«  Morris,  Main,  and  Webster, 
JJ.,  concur. 

HOTE. 

SelUmg  PHoe  Fixed  by  Oombination  or 
Moaopoly  mm  ''Market  Price/* 

While  the  market  price  is  ordinarily  taken 
as  the  criterion  of  value  in  determining  the 
damages  sustained  from  the  destruction  or 
withholding  of  property  (see  8  R.  G.  L.  tit. 
Damages,  p.  487),  the  few  cases  passing  on 
the  subject  are  in  accord  with  the  reported 
ease  in  holding  that  where  the  article  or 
commodity  in  question  is  controlled  by  a  com- 
bination whereby  an  arbitrary  or  inflated 
price  is  established,  that  price  is  not  to  be 
taken  as  the  "market  price"  for  the  purpose 
of  assessing  damages.  Thus  in  Wagner  Un- 
dertaking Co.  V.  Jones,  134  Mo.  App.  101, 
114  S.  W.  1049,  the  court,  after  holding  that 
no  combination  was  shown  by  the  evidence, 
said:  "In  the  absence  of  proof  to  show  the 
articles  in  controversy  were  not  sold  under 
fair  trade  conditions,  but  that  competition 
had  been  stifled  or  prices  otherwise  inflated, 
their  reasonable  value  was  their  market  value 
in  St.  Louis  where  they  were  sold;  and  by 
their  market  value  is  meant  the  prices  they 
commonly  brought  at  that  time." 

In  Lovejoy  v.  Michels,  88  Mich.  15,  49  N. 
W.  901,  13  Ij.RJ^.  770,  an  action  against  a 
purchaser  from  a  monopolistic  association, 
it  was  held  that  the  price  fixed  by  the  associa- 
tion not  only  could  not  be  recovered  on  an 
express  contract  but  could  not  be  taken  as 
the  market  price  in  suing  on  a  quantum  vale- 
bant. Judge  Grant  said:  "A  price  fixed  by 
a  combination  of  sellers  or  of  buyers  is  not 
a  market  price,  and  binds  no  one." 

In  Kountz  t.  Kirkpatrick,  72  Pa.  St.  389, 
an  action  for  breach  of  a  contract  to  buy 
a  commodity  (oil)  the  price  of  which  was 
controlled  by  a  monopoly,  the  court  said: 


"In  the  sale  of  chattels,  the  general  rule  is, 
that  the  measure  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
article  at  the  time  and  place  of  delivery  un- 
der the  contract.  It  is  unnecessary  to  cite 
authority  for  this  well  established  rule,  but 
as  this  case  raises  a  novel  and  extraordinary 
question  between  the  true  market  value  of 
the  article,  and  a  stimulated  market  price, 
created  by  artificial  and  fraudulent  practices, 
it  is  necessary  to  fix  the  true  meaning  of  the 
rule  itself,  before  we  can  approach  the  real 
question.  ...  As  evidence,  the  market 
price  of  an  article  is  only  a  means  of  arriving 
at  compensation  $  it  is  not  itself  the  value  of 
the  article,  but  is  the  evidence  of  value.  The 
law  adopts  it  as  a  natural  interference  o| 
fact,  but  not  as  a  conclusive  legal  preeump* 
tion.  It  stands  as  a  criterion  ol  value,  be- 
cause it  is  a  common  test  of  the  ability  to 
purchase  the  thing.  But  to  assert  that  the 
price  asked  in  the  market  for  the  article  is 
'  the  true  and  only  test  of  value,  is  to  abandon 
'the  proper  object  damages,  viz.,  compensa- 
tion, in  all  those  cases  where  the  market  evi- 
dently does  not  afford  the  true  measures  of 
value.  This  thought  is  well  expressed  by 
Lewis,  C.  J.,  in  Montgomery  Bank  v.  Keese, 
26  Pa.  St.  146.  'The  paramount  rule  in 
assessing  damages  (he  says)  is  that  every 
person  unjustly  deprived  of  his  rights  should 
at  least  be  fully  compensated  for  the  injury 
he  sustained.  Where  articles  have  a  deter- 
minate value  and  an  unlimited  production, 
the  general  rule  is  to  give  their  value  at  the 
time  the  owner  was  deprived  of  them,  with 
interest  to  the  time  of  verdict.  This  rule  has 
been  adopted  because  of  its  convenience,  and 
because  it  in  general  answers  the  object  of 
the  law,  which  is  to  compensate  for  the  in- 
jury. In  relation  to  such  articles,  the  supply 
usually  keeps  pace  with  the  demand,  and 
the  fiuctuations  in  the  value  are  so  inconsid- 
erable as  to  justify  the  courts  in  disregarding 
them  for  the  sake  of  convenience  and  uni- 
formity. In  these  cases,  the  reason  why  the 
value  at  the  time  of  conversion,  with  interest, 
generally  reaches  the  justice  of  the  case,  is 
that  when  the  owner  is  deprived  of  the  arti- 
cles, he  may  purchase  others  at  that  price. 
But  it  is  manifest  that  this  would  not  remun- 
erate him  where  the  article  could  not  be  ob- 
tained elsewhere,  or  where  from  restrictions 
on  its  production,  or  other  causes,  its  price 
is  necessarily  subject  to  considerable  fluctua- 
tion.' This  shows  that  the  market  price  is 
not  an  invariable  standard,  and  that  the  con- 
verse of  the  case  then  before  Judge  Lewis  is 
equally  true — that  is  to  say — ^when  the  mar- 
ket price  is  unnaturally  inflated  by  unlaw- 
ful and  fraudulent  practices,  it  cannot  be 
the  true  means  of  ascertaining  what  is  just 
compensation.  ...  It  was,  therefore,  a 
fair  question  for  the  jury  to  deternffne  wheth< 
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€r  the  price  which  was  demanded  for  oil  ou 
the  last  day  of  Dec^nber,  1869,  was  not  a 
fictitious,  unnatural,  inflated  and  temporary 
price,  the  result  of  a  combination  to  'bull  the 
market,'  as  it  is  termed,  and  to  compel  sellers 
to  pay  a  false  and  swollen  price  in  order  to 
fulfil  their  contracts." 

In  Smith  v.  Griffith,  3  Hill  (N.  Y.)  837, 
38  Am.  Dec.  639,  it  was  said  obiter:  **I  ad- 
mit that  a  mere  speculating  price  of  the  arti- 
cle, got  up  by  the  contrivance  of  a  few  in- 
terested dealers  with  the  view  to  control  the 
market  for  their  own  private  ends,  is  not 
the  true  test.  The  law,  in  regulating  the 
measure  of  damages,  contemplates  a  range 
of  the  entire  market  and  the  average  of 
prices  as  thus  found,  running  through  a  rea- 
sonable period  of  time.  Neither  a  sudden  and 
transient  inflation  or  depression  of  prices 
should  control  the  question.  These  are  often 
accidental,  produced  by  interested  and  illegiti- 
mate combinations  for  temporary,  special  and 
selfish  objects,  independent  of  the  influences 
of  lawful  commerce — ^a  forced  and  violent 
perversion  of  the  laws  of  trade,  not  within 
the  contemplation  of  the  regular  dealer,  and 
not  deserving  to  be  regarded  as  a  proper  basis 
upon  which  to  determine  the  value,  when  the 
fact  becomes  material  in  the  administration 
of  the  justice." 


SEABOARB  AIR  I.INE  RAUWAT 

V. 

MUIiLIN. 

Florida  Supreme  Court — ^December  10,  1915. 
70  Fla.  4:60;  70  So.  4:67. 


Carriers  of  Goods  ^  Idability  for  In- 
jnrles  ^  Act  of  God. 

Where  in  the  course  of  transportation  goods 
are  injured  by  an  unprecedented  flood  and 
there  is  no  negligence  on  the  part  of  the 
common  carrier  in  taking  care  of  the  goods 
or  otherwise,  the  loss  is  attributable  to  the 
flood  as  an  act  of  God  and  the  carrier  is 
not  liable. 

Delay    by    Carrier    Co-oporatins   'witk 
Act  of  God. 

Wliether  a  common  carrier  is  liable  for  in- 
jury to  ^oods,  where,  after  being  negligently 
delayed  in  transit,  the  goods,  while  still  in 
transit,  are  injured  by  an  act  of  God,  such 
as  an  unprecedented  flood,  depends  upon 
whether  the  negligent  delay  of  the  carrier  has 
a  proximate  causal  relation  or  a  mere  remote 
or  casual  relation  to  the  subsequent  injury. 

[See  note  at  end  of  this  case.] 


Sane. 

A  merely  negligent  delay  in  transporting 
goods,  which  delay  causes  the  goods  to  be  at 
a  point  in  transit  where  they  are  injured  or 
destroyed  by  an  unprecedented  flood  that 
could  not  have  been  foreseen  at  the  time  of 
the  delay,  does  not  render  the  carrier  liable 
■for  the  direct  consequences  of  the  flood  upon 
the  goods,  if  there  was  no  malcondnct  by  the 
carrier,  and  negligence  of  the  carrier  in  pro- 
viding reasonably  safe  and  adequate  facili- 
ties for  and  attention  to  the  safety  of  the 
goods  does  not  directly  contribute  to  the  in- 
jury, even  though  the  goods  would  not  have 
been  at  the  point  where  th^  were  injured, 
and  would  have  escaped  the  flood  but  for  the 
negligent  delay  of  the  carrier  at  a  time  when 
the  flood  could  not  have  been  foreseen.  Sach 
an  injury  is  not  an  ordinary  natural  sequence 
of  the  delay. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Marion  county: 
Bullock,  Judge. 

Action  by  W.  H.  MuUin,  plaintiff,  against 
Seaboard  Air  Line  Railway,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

L,  y,  Qreen  for  plaintiff  in  error. 

E.  M,  Hampton  for  defendant  in  error. 

[451]  Whttpield,  J. — ^An  action  was 
brought  by  Mullin  against  the  carrier  to  re- 
cover damages  for  the  loss  of  freight  injured 
by  a  flood  in  transit.  There  was  judgment 
for  the  plaintiff  and  the  defendant  took  writ 
of  error. 

It  appears  by  an  agreed  statement  of  facts 
that  the  goods  were  delivered  to  the  defend- 
ant carrier  at  Ocala,  Florida,  on  February 
22nd,  1913,  for  transportation  to  Youngstown, 
Ohio,  according  to  the  terms  and  conditions 
of  a  bill  of  lading  delivered  to  the  shipper 
by  the  agent  of  the  defendant;  that  the  ahip- 
ment  was  loaded  on  the  same  day  and  was 
by  the  defendant  forwarded  on  the  route 
towardfl  its  destination  in  the  State  of  Ohio, 
arriving  in  Atlanta,  Ga.,  on  March  18,  1913, 
where  it  was  delivered  by  the  defendant  at 
once  to  the  next  succeedii^  carrier  for  fur- 
ther transportation;  that  if  said  transporta- 
tion by  the  defendant  had  been  with  due  and 
reasonable  speed  and  diligence  said  shipment 
would  have  arrived  in  Atlanta,  Ga.,  and  been 
delivered  to  the  next  succeeding  carrier  not 
later  than  February  28,  1913,  instead  of 
March  18,  1913 ;  that  on  receipt  of  said  ship- 
ment the  next  succeeding  [462]  carrier,  and 
those  carriers  thereafter  in  the  line  of  trans- 
portation, forwarded  said  shipment  with  all 
due  and  reasonable  speed  toward  the  ultinmte 
destination  thereof  in  the  State  of  Ohio,  and 
with  no  negligence  which  in  any  manner  con- 


tributed  to  the  loss  or  damage,  as  herein- 
after  mentioned   of   the   aforesaid   personal 
property;  that  if  the  defendant  had  transport- 
ed said  shipment  to  Atlanta,  Georgia,  and 
delivered  the  same  to  the  next  succeeding  car- 
rier with  due  and  reasonable  speed  and  dis- 
patdi  the  same  would  have  arrived  at  its 
destination  in  the  State  of  Ohio  and  been 
delivered  to  the  plaintiff  in   time  to  have 
avoided  the  loss/  that  said  shipment  having 
arrived  from  Atlanta,  Georgia,  in  due  course, 
in  the  State  of  Ohio,  was  caught  in  the  latter 
State  in  great  rains  and  floods  of  water  which 
destroyed  certain  portions  of  said  shipment 
and  badly  injured  other  portions  thereof;  that 
the  rains  and  floods  aforesaid  were  the  most 
sudden  and  violent  ever  known  at  or  in  the 
vicinity  where  said  shipment  was  then  caught 
and  damaged  as  aforesaid,  and  they  occurred 
at  least  six  days  after   the   defendant  had 
delivered  said  shipment  to  the  next  succeed- 
ing carrier  at  Atlanta,  Georgia,  as  hereinbe- 
fore mentioned;  the  coming  or  happening  of 
which  rains  and  floods  it  was  utterly  impossi- 
ble for  the  defendant  under  any  circumstances 
to  have  foreseen  at  any  time  prior  to  the 
delivery  of   said   shipment  to  the  aforesaid 
next   succeeding    carrier;    that    during    the 
months  of  February,  March,  April  and  May, 
1913,  the  defendant  and  other  common  car- 
riers over  whose  line  of  road  plaintiff's  ship- 
ment aforesaid  moved,  had  on  file  with  the 
Interstate  Ck>mmerce  Commission  of  the  Unit- 
ed States,  and  in  full  force  and  effect  certain 
tarifl's  or  schedules  of  freight  rates  applicable 
to  this  shipment;   that  as  a  matter  of  fact 
the  shipment  was  turned  over  by  the  repre- 
sentative [453]  of  the  plaintiff  to  the  defend- 
ant as  a  carload  shipment,  which  the  defend- 
ant accepted;  the  car  was  duly  sealed  up  at 
Ocala  and   moved   forward   to  Youngstown, 
Ohio,  under  that  seal  for  the  entire  distance. 
That  had  the  shipment  gone  forward  as  less 
than  a  carload  movement  it  would  havr  been 
subject   to   a   number   of   removals   between 
Ocala   and    Youngstown,    aforesaid,    thereby 
greatly  increasing  danger  of  damage  and  loss 
thereto.     The  statement  of  facts  shows  that 
a  carload  of  household  goods  being  transport- 
ed in  interstate  commerce  from  Ocala,  Flori- 
da, to  Youngstown,  Ohio,  was  negligently  de- 
layed en  route  before  it  reached  Atlanta,  Ga. 
After  leaving   Atlanta   and   before   reaching 
destination  the  goods  were  injured  by  an  un- 
precedented   flood — ^an    act    of    God — which 
could  not  reasonably  have  been  foreseen  when 
the  negligent  delay  occurred.     If  there  had 
been  no  delay  in  the  transportation  before 
reaching  Atlanta,  the  shipment  might  have 
been  completed  without  injury  from  the  flood. 
The  liability  of  a  common  carrier  of  goods 
is  that  of  an  insurer ;  and  in  cases  of  loss  of 
or  injury  to  goods  intrusted  to  it  for  trans- 
portation no  excuse  avails  the  carrier,  except 
Ann.  Cas.  191 8 A — 37. 
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that  such  loss  or  injury  was  caused  by  the 
act  of  God,  or  by  the  public  enemies  of  the 
State  or  by  the  sole  fault  of  the  shipper  or 
his  agent.  1  Moore  on  Carriers  306.  A  com- 
mon carrier  of  goods  is  an  insurer  against 
all  risks  of  loss  or  Injury,  except  those  re- 
sulting directly  from  the  act  of  God  or  the 
public  enemy  and  without  the  intervention 
of  human  agency.  Clyde  Steamship  Co.  v. 
Burrows,  36  Fla.  121,  18  So.  349. 

The  only  acts  of  God  that  excuse  common 
carriers  from  liability  for  loss  of  or  injury 
to  goods  in  transit  are  those  operations  of 
the  forces  of  nature  that  could  not  have  been 
anticipated  and  provided  against  and  that  by 
[454]  their  superhuman  force  unexpectedly 
injure  or  destroy  goods  in  the  custody  or  con- 
trol of  a  common  carrier.  See  4  R.  C.  L. 
p.  709;  Benedict  Pineapple  Co.  ▼.  Atlantic 
Coast  Line  K.  Co.  65  Fla.  514,  46  So.  732,  20 
L.R.A.(N.S.)  92.    See  also  13  M.  A.  L.  79. 

Where  in  the  course  of  transportation  goods 
are  injured  by  an  unprecedented  flood  and 
there  is  no  negligence  on  the  part  of  the 
common  carrier  in  taking  care  of  the  goods 
or  otherwise,  the  loss  is  attributable  to  the 
flood  as  an  act  of  God  and  the  carrier  is 
not  liable  Norris  v.  Savannah,  etc.  R.  Co. 
23  Fla.  182,  1  So.  475,  11  Am.  St.  Rep.  355. 
But  where  the  flood  should  have  been  an- 
ticipated in  time  to  save  the  goods,  or  the 
carrier  was  negligent  in  not  protecting  the 
goods,  or  exposed  the  goods  to  the  flood,  or 
tortiously  withheld  the  goods,  or  so  deviated 
from  the  proper  route  as  to  amount  to  a 
conversion  of  the  goods,  or  the  negligence 
of  the  carrier  contributes  directly  to  the  in- 
jury, or  the  carrier  fails  to  provide  reasonably 
adequate  and  safe  facilities  which  directly 
contributed  to  the  injury,  the  carrier  is  lia- 
ble. See  National  Rice  Mill  Co.  v.  New 
Orleans,  etc.  R.  Co.  132  La.  615,  Ann.  Cas. 
1914D  1099,  61  So.  708;  Wabash  R.  Co.  v. 
Sharpe,  76  Nev.  424,  107  N.  W.  758,  124 
Am.  St.  Rep.  823;  Michaels  v.  J^^ew  York 
Cent.  R.  Co.  30  N.  Y.  564,  86  Am.  Dec.  416; 
Wolf  V.  American  Exp.  Co.  43  Mo.  421,  97  Am. 
Bee.  406;  New  Brunswick  Steamboat,  etc. 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am. 
Dec.  394;  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745;  Henry  v.  Atchison,  etc.  R.  Co. 
83  Kan.  104,  109  Pac.  1005,  28  L.R.A.(N.S.) 
1088;  Davis  v.  Wabash,  etc.  R.  Co.  89  Mo.  340, 
1  S.  W.  327;  Pruitt  v.  Hannibal,  etc.  R.  Co. 
62  Mo.  527;  Richmond,  etc.  R.  Co.  v.  Benson, 
86  Ga.  203,  12  S.  E.  357,  22  Am.  St.  Rep. 
446;  4  R.  C.  L.  p.  718;  Pinkerton  v.  Missouri 
Pac.  R.  Co.  117  Mo.  App.  288,  93  8.  W.  849; 
Wabash  [455]  R.  Co.  v.  Sharpe,  76  Neb.  424, 
107  N.  W.  758,  124  Am.  St.  Rep.  823;  McGraw 
V.  Baltimore,  etc.  R.  Co.  18  W.  Va.  361,  41 
Am.  Rep.  696;  Hewett  v.  Chicago,  etc.  R. 
Co.  63  la.  611,  19  N.  W.  790;  St.  Louis, 
etc.    R.    Co.    V.    Drevfus,    42    Okla.    401, 
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141  Pac.  773,  L.R.A.1915D  547 ;  Bell  v.  Union 
Pac.  R.  Co.  177  111-  App.  374;  Thomas 
V.  Lancaster  Mills,  71  Fed.  481,  34  U. 
S.  App.  404,  19  C.  C.  A.  88;  Texas,  etc.  R. 
Co.  V.  Coutourie,  135  Fed.  465,  68  C.  C.  A. 
177;  Atchison,  etc.  R.  Co.  v.  Madden,  46  Tex. 
Civ.  App.  697,  103  S.  W.  1193.  See  also 
Benedict  Pineapple  Co.  v.  Atlantic  Coast  Line 
R.  Co.  55  Fla.  614,  46  So.  732,  20  L.R.A. 
(N.S.)  92;  DeFuniak  Springs  v.  Perdue,  69 
Fla.  326,  68  So.  234. 

In  Read  v.  Spaulding,  30  N.  Y.  630,  86 
Am.  Dec.  426;  Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.  R.  Co.  130  la.  123,  8  Ann.  Cas. 
45,  106  N.  W.  498,  6  L.R.A.(N.S.)  882; 
Bibb  Broom  Corn  Co.  v.  Atchison,  etc.  R.  Co. 
94  Minn.  269,  3  Ann.  Cas,  450,  102  N.  W. 
709,  69  L.R.A.  509,  110  Am.  St.  Rep.  361; 
Alabama  Great  Southern  R.  Co.  v.  Quarles, 
145  Ala.  436,  8  Ann.  Cas.  308,  40  So.  120, 
117  Am.  St.  Rep.  54;  Waed  v.  Pittsburg,  etc. 
R.  Co.  162  111.  545,  44  N.  E.  888,  53  Am. 
St.  Rep.  332,  35  LR.A  356,  and  other  some- 
what similar  cases,  the  courts  hold  that  when 
tliere  is  a  negligent  delay  by  a  common  car- 
rier in  transporting  goods,  and  subsequently 
before  reaching  destination  the  goods  are  in- 
jured by  an  act  of  God  that  could  not  reason- 
ably have  been  foreseen  at  the  time  of  the 
I'-egligent  delay,  the  carrier  is  liable.  4  R.  C. 
L.  p.  722;  Moore  on  Carriers,  p.  371.  Such 
holdings  are  presumably  predicated  upon  tlie 
theory  that  the  delay  is  a  concurring  and  ap- 
proximate cause  of  the  loss  or  injury,  or  that 
because  of  the  delay  the  law  enlarges  the 
liability  of  the  common  carrier  by  withdraw- 
ing the  exemption  [456]  from  liability  that 
usually  exists  when  goods  in  transit  are  in- 
jured by  an  act  of  God. 

The  United  States  Supreme  Court  and  the 
courts  of  a  number  of  the  States  hold  that 
a  delay  in  transportation  which  places  the 
shipment  in  the  track  of  an  unprecedented 
flood,  is  a  remote  and  not  a  proximate  cause 
of  an  injury  to  the  shipment  by  the  flood,  and 
the  carrier  is  not  liable  merely  because  of 
the  delay.  Such  courts  base  the  exemption 
of  the  carrier  from  liability  upon  the  ground 
that  the  delay  was  too  remote  and  that  the 
proximate  cause  of  the  injury,  to  wit:  the 
destructive  act  of  God  could  not  have  been 
foreseen  and  provided  against  as  a  probable 
result  of  the  negligent  delay.  In  this  view 
the  carrier  is  held  not  liable  even  though 
the  injury  would  not  have  occurred  biit  for 
the  previous  delay  in  transportation  which 
caused  the  shipment  to  be  in  the  track  of  the 
flood.  See  Memphis,  etc.  R.  Co.  v.  Reeves, 
10  Wall.  176,  19  U.  S.  (L.  ed.)  909;  St.  Louis, 
etc.  R.  Co.  V.  Commercial  Union  Ins.  Co.  139 
U.  S.  223,  text  237,  11  S.  Ct.  554,  36  U.  S. 
(L.  ed.)  154;  Empire  State  Cattle  Co.  v. 
Atchison,  etc.  R.  Co.  135  Fed.  135;  Scott 
▼.  Baltimore,  etc.  Steam-Boat  Co.  19  Fed.  56; 


Daniels  v.  Ballantine,  23  Ohio  St.  532,  13 
Am.  Rep.  264;  Yazoo,  etc.  R.  Co.  v.  Millsaps, 
76  Miss.  855,  71  Am.  St.  Rep.  543,  25  So. 
672;  Herring  v.  Chesapeake,  etc.  R.  Co.  101 
Va.  778,  45  S.  E.  322;  Morrison  v.  Davis,  20 
Pa.  St  171,  67  Am.  Dec.  695;  Rodgers  v. 
Missouri  Pac.  R.  Co.  75  Kan.  222,  12  Ann. 
Cas.  441,  88  Pac.  885,  121  Am.  St.  Rep. 
416,  10  L.R.A.(N.S.)  658;  Sauter  v.  Atchi- 
son, etc.  R  Co.  78  Kan.  3ai,  97  Pac.  434; 
Grier  v.  St.  Louis  Merchants  Bridge  Terminal 
R.  Co.  108  Mo.  App.  565,  84  S.  W.  158;  Arm- 
strong V.  Illinois  Cent.  R.  Co.  26  Okla.  352, 
109  Pac.  216,  29  L.R.A.(N.S.)  671;  Hunt  v. 
Missouri,  etc.  R.  Co.  (Tex.)  74  S.  W.  69; 
International,  etc.  R.  [457]  Co.  v.  Bergman 
(Tex.)  64  S.  W.  999;  Denny  v.  New  York 
Cent.  R.  Co.  13  Gray  (Mass.)  481,  74  Am. 
Dec.  645;  4  R.  C.  L.  721;  1  Hutchinson  on 
Carriers  (3d  ed.)  §  297,  et  seq.;  Moflfatt 
Commission  Co.  v.  Union  Pac.  R.  Co.  fl3  Mo. 
App.  644,  88  S.  W.  117;  Lamar  Mfg.  Co.  v. 
St.  Louis,  etc.  R.  Co.  117  Mo.  App.  453,  93 
S.  W.  851;  Extinguisher  Co.  v.  Carolina,  etc. 
R.  Co.  137  N.  C.  278,  49  S.  E.208;  Lightfoot 
V.  St.  Louis,  etc.  R.  Co.  126  Mo.  App.  532, 
104  S  W.  482 ;  2  M.  A.  L.  p.  125. 

Interstate  shipments  of  freight  are  subject 
to  the  par  amount  regulations  of  Congress. 
One  of  the  regulations  prescribed  by  an  Act 
of  Congress  is  "that  any  common  carrier, 
railroad  or  transportation  company  receiving 
property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another  State  shall 
issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier, 
railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass."  With- 
in the  meaning  of  the  quoted  Act  of  Congress, 
was  the  injury  to  the  goods  "caused  by"  any 
of  the  railroad  companies  to  which  they  were 
intrusted  en  route? 

Treating  the  interstate  shipment  under  the 
Federal  law  or  otherwise  as  involving  only 
one  transportation  from  the  point  of  origin 
to  destination,  though  different  carriers  sev- 
erally covered  portions  of  the  entire  route, 
the  liability  of  the  defendant  initial  carrier 
is  no  greater  than  it  would  be  if  it  transport- 
ed over  the  entire  route. 

Whether  a  common  carrier  is  liable  for 
injury  to  goods,  where,  after  being  negligent- 
ly delayed  in  transit,  the  goods,  while  still 
in  transit,  are  injured  by  an  act  of  God, 
such  as  an  unprecedented  flood,  depends  upon 
[458]  whether  the  negligent  delay  of  the  car- 
rier has  a  proximate  causal  relation  or  a 
mere  remote  or  casual  relation  to  the  sub- 
sequent injury. 

At  common  law,  in  the  absence  of  a  binding 
contract  otherwise  fixing  liability,  a  common 
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carrier  is,  with  certain  exceptions,  liable  as 
an  insurer  to  a  shipper  for  losses  of  or  in- 
juries to  goods  being  transported.  If  the 
losses  or  injuries  are  caused  by  an  act  of 
God  that  could  not  have  been  foreseen  and 
from  which  the  carrier  could  not  hy  the 
exercise  of  due  care  protect  the  goods,  the 
carrier  is  not  liable.  But  if  prior  to  a  loss 
of  or  injury  to  goods  in  transit  the  conduct 
of  the  carrier  constitutes  in  fact  or  in  law 
a  tortious  conversion  of  the  goods,  the  car- 
rier is  liable  as  for  the  unlawful  conversion, 
even  though  the  goods  are  subsequently  in- 
jured or  destroyed  by  an  unforeseen  and 
overpowering  act  of  G^.  And  if  negligence 
or  fault  of  the  carrier  contributed  proximate- 
ly to  an  injury  or  loss  that  was  directly 
caused  by  an  act  of  God,  the  carrier  is  liable 
if  the  loss  or  injury  followed  in  ordinary 
natural  sequence  from,  or  was  a  natural  and 
probable  result  of,  the  carrier's  negligence 
or  fault.  In  the  latter  class  of  cases,  the 
liability  of  the  carrier  is  for  a  n^ligent 
breach  of  contract  or  legal  duty;  and  the 
rights  of  the  parties  are  determined  by  the 
rules  of  law  relative  to  actionable  negligence. 
Actionable  negligence  exists  when  a  loss 
or  injury  to  one  without  fault  results  directly 
from  another's  mere  negligence,  or  when  the 
loss  or  injury  sustained  by  one  is  such  as  re- 
sults in  ordinary  natural  sequence  from  the 
Diligence,  or  such  as  naturally  and  ordi- 
narily should  have  been  regarded  as  a  prob- 
able not  as  a  merely  possible  result  of  the 
simple  negligence  of  another.  Conversely 
when  the  loss  or  injury  is  not  a  direct  result 
of  the  mere  [459]  negligence,  and  the  loss 
or  injury  is  not  a  natural  ordinary  sequence 
or  Buch  as  naturally  and  ordinarily  should 
have  been  regarded  as  a  probable,  and  not  a 
merely  possible  result  of  the  simple  negligence, 
the  negligence  is  not  actionable.  See  2  M.  A. 
L.  p.  114,  ei  seq.  If  an  independent  efficient 
cause  intervenes  between  the  negligence  and 
the  injury,  and  the  original  negligence  does 
not  directly  contribute  to  the  force  or  effec- 
tiveness of  the  intervening  cause,  the  original 
negligence  is  not  regarded  as  a  proximate 
cause  of  the  injury,  even  though  the  injury 
might  not  have  occurred  but  for  the  original 
negligence.  A  proximate  cause  stands  next 
in  causal  relation  to  the  effect.  Chicago,  etc. 
R.  Co.  V.  Heerey,  106  111.  App.  647;  Perkins 
V.  Morgan  Lumber  Co.  68  Fla.  503,  67  So. 
126;  Illinois  Cent.  R.  v.  Siler,  229  111.  390, 
11  Ann.  Cas.  368,  82  N.  E.  362,  15  L.R.A. 
(N.S.)  819.  A  proximate  cause  produces  the 
result  in  continuous  sequence,  and  without 
which  the  result  would  not  have  occurred. 
Kamsbottom  v.  Atlantic  Coast  Line  R.  Co. 
138  N.  C.  38,  50  S.  E.  448.  These  principles 
are  applicable  where  injuries  occur  from 
mere  negligence  that  is  a  breach  of  contract 
or  of  a  public  duty  by  a  common  carrier. 


where  no  malconduct  is  involved,  and  the 
negligence  is  not  in  failing  to  provide  reason- 
able facilities  required  by  law  or  to  give  prop- 
er attention  which  directly  contributed  to 
the  injury.  In  this  case  the  carrier  was 
merely  negligent  in  delaying  the  shipment, 
there  being  no  conversion  in  law  or  deviation 
from  the  proper  route  or  malconduct  or  lack 
of  reasonably  adequate  and  safe  facilities. 
There  was  subsequent  to  the  delay  '^no  negli- 
gence which  in  any  manner  contributed  to  the 
loss  or  damage"  as  is  expressly  stipulated. 
An  assumption  that  the  goods  would  not  have 
been  injured  had  the  carrier  not  negligently 
delayed  the  [460]  shipment  en  route  before 
the  hood  happened,  will  not  conclusively  show 
liability  of  the  carrier,  since  the  negligent 
delay  did  not  directly  cause  or  contribute 
to  the  injury  and  had  no  casual  relation  to 
and  did  not  contribute  to  the  injury  or  to 
the  effectiveness  of  the  flood,  the  direct  cause 
of  the  injury,  and  any  character  of  injury 
to  the  shipment  from  an  unprecedented  flood 
could  not  reasonably  be  regarded  as  being  an 
ordinary  natural  sequence  or  as  naturally 
and  ordinarily  a  probable  result  of  the  merely 
negligent  delay  during  a  period  when  there 
was  nothing  to  foretell  an  unusual  flood  on 
the  route.  The  shipment  being  household 
goods,  loss  of  their  use  for  a  period  equal 
to  the  delay,  and  perhaps  other  losses,  would 
be  natural  and  ordinary  results  of  the  delay 
in  their  transit  that  should  reasonably  have 
been  anticipated  for  which  the  carrier  would 
be  liable  in  damages;  but  injury  or  loss 
from  an  unprecedented  flood  overtaking  them 
before  arriving  at  their  destination  was  not 
an  ordinary  natural  sequence  of  the  delay, 
and  such  an  injury  was  not  naturally  or 
ordinarily  a  probable  result  of  a  delay  in 
transit  that  should  reasonably  have  been  an- 
ticipated by  the  carrier,  when  there  was  no 
reason  in  experience  or  in  a  warning  at  the 
time  of  the  delay,  for  anticipating  the  un- 
precedented flood  that  subsequently  injured 
the  goods  before  they  reached  their  destina- 
tion.  It  is  expressly  agreed  that  ''the  com- 
ing or  happening  of  which  rains  and  floods  it 
was  utterly  impossible  for  the  defendant  un* 
der  any  circumstances  to  have  foreseen  at 
any  time  prior  to  the  delivery  of  said  ship- 
ment to  the  aforesaid  next  succeeding  car- 
rier;" and  "that  the  rains  and  floods  aforesaid 
were  the  most  sudden  and  violent  ever  known 
at  or  in  the  vicinity  where  said  shipment  was 
then  caught  and  damaged  as  aforesaid." 

[461]  Common  carriers  are  not  liable  in 
damages  for  injuries  to  goods  in  transit 
caused  solely  by  an  act  of  God  that  could 
not  have  been  foreseen.  This  exemption  from 
liability  is  allowed  by  law  because  of  the 
assumed  inability  of  the  carriers  to  provide 
against  the  consequences  of  an  act  of  God 
that  could  not  be  foreseen  and  that  is  over- 
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powering  in  its  destructive  force  and  effect. 
A  flood  of  unprecedented  volume  and  destruc- 
tive force  may  be  such  an  act  of  Gk>d  as 
relieves  a  common  carrier  from  its  damaging 
effect  upon  goods  being  transported  by  the 
carrier,  when  the  flood  could  not  have  been  an- 
ticipated or  its  effect  avoided  by  the  exercise 
of  reasohable  foresight  and  diligence  based 
upon  common  experience  and  available  in- 
formation. This  rule  is  predicated  upon  the 
principle  that,  as  a  carrier  cannot  reasonably 
be  required  to  foresee  the  appearance  and 
consequences  of  an  act  of  Crod  or  to  provide 
against  consequences  of  an  unforeseen  and 
overpowering  act  of  God,  it  should  not  be 
held  liable  in  damages  for  the  injurious  effects 
of  an  act  of  God  upon  the  goods  being  trans- 
ported by  the  carrier,  when  the  carrier  does 
not  contribute  to  the  injury  or  loss  by  some 
malconduct,  such  as  acts  amounting  to  a 
conversion  in  law  of  the  goods  by  an  unneces^ 
sary  deviation,  or  by  a  tortious  withholding 
of  the  goods  or  otherwise,  and  when  negli- 
gence of  the  carrier  in  providing  reasonably 
adequate  and  safe  facilities  and  a  proper  use 
of  them  for  the  discharge  of  its  duty  as  a 
common  carrier  does  not  directly  contribute 
to  the  loss  or  injury. 

,*}  A  merely  negligent  delay  in  transporting 
goods,  which  delay  causes  the  goods  to  be  at 
a  point  in  transit  where  they  are  injured 
or  destroyed  by  an  unprecedented  flood  that 
could  not  have  been  foreseen  at  the  time  of 
the  delay,  does  not  render  the  carrier  liable 
for  the  direct  consequences  [462]  of  the  flood 
upon  the  goods,  if  there  be  no  malconduct 
by  the  carrier,  and  negligence  of  the  carrier 
in  providing  reasonably  safe  and  adequate 
facilities  for  and  attention  to  the  safety  of 
the  goods  does  not  directly  contribute  to  the 
injury,  even  though  the  goods  would  not 
have  been  at  the  point  where  they  were  in- 
jured, and  would  have  escaped  the  flood  but 
for  the  negligent  delay  of  the  carrier  at  a 
time  when  the  flood  could  not  have  been  fore- 
seen. Such  an  injury  is  not  an  ordinary 
natural  sequence  of  the  delay. 

The  rule  in  this  State  is  that  damages  may 
not  be  recovered  for  all  the  injurious  conse- 
quences that  might  be  shown  to  have  resulted 
from  mere  negligence  in  performing  a  stipu- 
lated or  legal  duty  or  service.  But  where 
there  is  n^ligence,  damages  may  be  recovered 
for  such  injurious  consequences  as  follow  in 
ordinary  natural  sequence  from  the  negli- 
gence, or  such  as  reasonably  should  have  been 
contemplated  as  an  ordinary,  natural  and 
probable  result  of  the  negligence  had  proper 
attention  been  given  to  the  subject.  The  par- 
ticular injury  sustained  need  not  have  been 
anticipated.  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.  55  FU.  514,  46  So. 


732,  20  L.R.A.(N.S.)  92;  Williams  v.  Atlantic 
Coast  Line  H.  Co.  56  Fla.  735,  48  So.  209, 
131  Am.  St.  Rep.  169,  24  L.R.A.(N.S.)  134; 
Hildreth  v.  Western  Union  Tel.  Co.  56  Fla. 
387,  47  So.  820;  Western  Union  Tel.  Co. 
v.  Milton,  53  Fla.  484,  43  So.  495,  125  Am. 
St.  Rep.  1077,  11  L.R.A.(N.S.)  560;  Jack- 
sonville, etc.  R.  Co.  V.  Peninsular  Land,  etc. 
Co.  27  Fla.  1,  157,  9  So.  661,  689,  17  L.BA 
33;  Brock  v.  Gale,  14  Fla.  523,  14  Am.  Sep. 
356.  See  also  Moore  v.  Lanier,  52  Fla.  353, 
42  So.  462;  Janes  v.  Tampa,  52  Fla.  292,  11 
Ann.  Cas.  510,  42  So.  729,  120  Am.  St.  Rep. 
203. 

Li  determining  the  liability  of  common  car- 
riers for  goods  injured  or  lost  in  transit  by 
an  act  of  God  the  true  rule  is  that  in  order 
to  relieve  the  carrier  from  liability,  [463]  the 
act  of  God  must  be  one  that  could  not  have 
been  foreseen,  and  must  be  the  sole  proxi- 
mate cause  of  the  loss  or  injury.  But  where 
the  carrier  is  otherwise  without*  fault,  and 
its  mere  delay  in  transportation  causes  the 
goods  to  be  where  they  are  injured  by  an 
act  of  God,  the  carrier  is  liable,  only  when 
the  injury  resulted  from  the  delay  by  ordinary 
natural  sequence,  or  where  the  injury  is  of 
a  character  that  is  within  the  probable  con- 
sequences of  the  previous  negligent  delay  of 
the  carrier;  for  otherwise  the  carrier's  lia- 
bility would  be  extended  to  losses  that  it 
is  not  by  law  required  to  anticipate  and  pro- 
vide against.  See  Merritt  Creamery  Co.  v. 
Atchison,  etc.  R.  Co.  139  Mo.  App.  149,  122 
S.  W.  322.  As  the  injury  to  the  goods  in 
this  case  was  directly  caused  by  an  admittedly 
unprecedented  flood — an  excusing  act  of  God 
— to  which  injury  the  defendant  did  not  di- 
rectly contribute,  and  as  such  flood  could  not 
have  been  anticipated  or  the  injury  regarded 
as  resulting  by  ordinary  natural  sequence, 
or  as  a  natural  and  probable  result  of  the 
preceding  delay  in  transit,  the  injury  was 
not  ''caused  by"  the  defendant,  within  the 
meaning  of  the  law,  and  the  defendant  is 
not  liable. 

The  Interstate  Commerce  Act  does  not  ren- 
der carriers  liable  for  injuries  to  shipments 
that  are  caused  by  an  act  of  God.  Cleveland, 
etc.  R.  Co.  V.  Hayes  (Ind.)  104  N.  E.  681. 
The  delay  in  transportation  prior  to  the  in- 
jury was  ''caused  by"  the  defendant,  but  the 
injury  to  the  goods  was  "caused  by"  an  un- 
precedented flood — an  act  of  God — the  pre- 
ceding negligence  of  the  carrier  in  delaying 
the  shipment  having  merely  a  casual  relation 
and  not  a  causal  relation  to  the  act  of  God 
and  the  injury. 

[464]  The  judgment  is  reversed. 

Taylor,  C.  J.,  and  Shackleford  and  Ellis, 
JJ.,  concur. 

Cockrell,  J.,  absent  on  account  of  aii 
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Introductory, 

The  purpose  of  this  note  is  to  revieiv  the 
recent  decisions  discussing  the  liability  of 
a  common  carrier  for  damages  where  an  act 
of  God  oo-operating  with  the  negligence  of 
the  carrier  has  caused  the  act  complained  of. 
The  earlier  cases  are  collected  in  the  notes 
to  Bibb  Broom  Corn  Co.  v.  Atchison,  etc. 
R.  Co.  3  Ann.  Cas.  450;  Rodgers  v.  Missouri 
Pac.  R.  Co.  12  Ann.  Cas.  441;  Central  of 
Georgia  R.  Co.  v.  Sigma  Lumber  Co.  Ann. 
Cas.  1912D  965;  and  Gilson  v.  Delaware,  etc. 
Canal  Co.  36  Am.  St.  Rep.  802,  838. 

Act  of  God  as  BxcvMng  Carrier, 

Several  recent  decisions  hold  in  accord  with 
the  reported  case  that  mere  delay  in  trans- 
portation whereby  the  goods  are  subsequently 
exposed  to  injury  by  the  act  of  God  does  not 
render  a  carrier  liable,  the  aet  of  Gk>d  be- 
ing deemed  the  proximate  cause  of  the  dam- 
age. Thus  in  North  Western  ConsoL  Milling 
Co.  T.  Chicago,  etc.  R.  Co.  135  Minn.  363,  160 
N.  W.  1028,  it  appeared  that  an  unprecedented 
flood  had  destroyed  a  carload  of  goods  while 
it  iras  in  the  railroad  yards.  It  was  also 
shown  that  bad  there  been  no  delay  in  trans* 
porting  the  ilour  the  damage  would  not  have 
occurred.  The  court  said:  ''Under  the  fed- 
eral rule,  unless  the  carrier  is  chargeable 
with  some  other  nej^igence  other  than  delay 
in  making  the  shipment,  the  destruction  of 
the  property  by  an  act  ol  God,  not  foreseen 
in  time  to  guard  against  it,  absolves  the  car- 
rier from  liability.  The  finding  of  fact  in 
the  present  case  is  broad  enough  to  imply 
negligence  on  the  part  of  the  carrier  other 
thaa  delay.  Consequently  it  is  necessary  to 
determine  whether  there  is  evidence  tending 
to  prove  negligence  other  than  delay  without 
which  the  property  would  not  have  been  de* 
stroyed  by  the  flood.  It  is  the  rule,  enforced 
and  applied  in  all  the  eases  above  cited,  that 
the  bnrden  of  proving  such  other  negligence 
Tests  upon  the  pl&intiff,  and  that  he  cannot 
recover  unless  such  negligence  is  established 
by  affirmative  evidence.  .  .  .  The  evidence 
shows  that  about  7:30  o'clock  on  the  morn- 
ing of  March  25,  1013,  the  representatives 
of  the  railroad,  in  whose  yards  the  flour  was 
then  standing,  first  became  apprehensive  thiat 


the  waters  of  the  Scioto  river  might  overflow 
the  levee  protecting  that  part  of  the  city 
of  Columbus  in  which  such  yards  were  lo« 
cated,  and  that  the  water  broke  through  the* 
levee  about  two  hours  later  and  destroyed  the 
freight  in  the  yards,  including  the  flour  in 
question.  This  is  the  only  item  of  evidence 
which  can  be  claimed  to  have  any  bearing 
upon  the  question  as  to  whether  the  company, 
in  the  exercise  of  reasonable  care,  could  have 
saved  the  flour  from  destruction  by  the  flood. 
There  is  no  evidence  whatever  that  it  was 
feasible  or  even  possible  to  move  the  flotir 
to  a  place  of  safety  or  to  protect  it  otherwise, 
after  the' danger  ought  to  have  been  anticipat- 
ed. The  evidence  wholly  fails  to  sustain  any  - 
charge  of  negligence  other  than  delay,  and 
the  judgment  must  be  and  is  reversed."  See 
to  the  same  effect  Continental  Paper  Bag  Co. 
V.  Maine  Cent.  R.  Co.  115  Me.  449,  99  Atl. 
259,  and  International  Paper  Co.  v.  New 
York  Cent.  R.  Co.  166  N.  Y.  8.  751,-.167-  App. 
Div.  738.  Compare  Bamet  v.  New  York 
Central,  63  N.  Y.  S.  374. 

In  a  case  decided  at  the  same  term  with 
the  reported  case.  Gulf  Coast  Transp.  Co.  v. 
Howell,  70  Fla.  544,  70  So.  667,  the  foregoing 
doctrine  was  limited  to  a  case  where  "the  de- 
structive act  of  God  could  not  reasonably  have 
been  foreseen  at  the  time  of  the  negligent 
delay."  See  infra,  the  subdivision  Negligence 
as  Direct  Cause  of  Injury, 

Act  of  Qod  as  Not  Excusing  Carrier, 

In  some  jurisdictions  it  has  been  held  that 
where  damage  has  resulted  to  goods  while  in 
a  carrier's  possession,  by  an  act  of  €k»d, 
the  carrier  is  liable  if  it  appears  that  neg- 
ligent delay  in  transportation  caused  the 
goods  to  be  exposed  to  the  providential 
agency  by  which  they  were  injured.  Jones- 
boro,  etc.  R.  Co.  v.  Dunavent,  117  Ark. 
451,  174  S.  W.  1187;  E.  M.  Leonard  Prod- 
uce Co.  V.  Union  Pac.  R.  Co.  180  111.  App. 
415;  Lamb  v.  Mitchell,  15  Ga.  App.  759, 
84  S.  E.  218.  In  the  case  last  cited  the  court 
said:  "The  act  of  Qod  must  be  the  proxi- 
mate cause  of  the  remilting  injury,  and  must 
be  unmixed  with  negligence  on  the  part  of 
the  carrier  before  it  can  amount  to  a  com- 
plete defense  on  account  of  resulting  injury 
or  damage  to  the  property,  and  the  same 
rule  must  apply  where  the  resulting  injury  or 
damage  to  the  property  is  caused  by  delay 
in  delivery  attributable  to  the  aet  of  God. 
If  the  delay  be  attributable  altogether  to  the 
act  of  God,  this  defense  will  suffice;  but  if 
the  delay  was  partly  caused  by  the  act  of 
God  and  partly  by  the  negligence  of  the  car- 
rier, it  then  remains  to  be  determined  wheth- 
er the  act  of  God  was  the  proximate  cause 
of  the  damage  to  the  property,  unmixed  with 
the  negligence  of  the  carrier.    If  the  act  of 
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God  alone  is  sufficient  to  bring  about  such 
necessary  delay  as  must  result  in  damage 
to  the  property  in  course  of  transit,  the  de- 
fense would  be  complete;  but  it  is  otherwise 
where  the  damage  to  property  resulting  from 
delay  in  transportation  arises  on  account 
of  the  act  of  God  combined  with  the  negli- 
gence of  the  carrier.  Admitting,  for  the 
sake  of  the  argument,  that  the  testimony 
showed  with  sufficient  clearness  that  an  un- 
precedented flood,  which  might  be  classed 
as  an  act  of  God,  caused  the  delay  in  delivery 
of  these  two  cars,  it  does  not  appear  that  the 
flood  caused  all  the  delay,  or  even  how  much 
thereof  could  be  directly  attributed  'thereto, 
and,  on  the  contrary,  it  clearly  appears  from 
the  evidence  in  behalf  of  the  defendant  that 
the  cars  did  not  move  forward  at  a  rate  of 
epeed  which  was  reasonable,  even  under  the 
conditions  existing  on  account  of  the  floods, 
and  the  excuse  offered  was  not  legal  and  suffi- 
cient, since  the  consequences  arising  from  the 
delay  could  be  attributed  in  part,  if  not  alto* 
gether,  to  the  negligence  of  the  carrier,  not- 
withstanding the  intervening  act  of  God." 

Ifegliffence  as  Direct  Cause  of  In  fury. 

The  cases  are  agreed  in  holding  that  if 
an  act  of  God  is  actually  in  progress  or 
is  reasonably  to  be  anticipated  and  a  carrier 
by  its  negligent  act  exposes  thereto  goods 
m  transit  it  is  liable.  Chicago,  etc.  R.  Co. 
V.  Collins  Produce  Co.  235  Fed.  867,  149 
C.  C.  A.  169;  Gulf  Coast  Transp.  Co.  v. 
Howell,  70  Fla.  544,  70  So.  667,  L.R.A.1916D 
974;  Tate  v.  Missouri  Pac.  R.  Co.  157  111. 
App.  106;  Bell  v.  Union  Pac.  R.  Co.  177 
111.  App.  374;  National  Rice  Milling  Co.  v. 
New  Orleans,  etc.  R.  Co.  132  La.  615,  Ann. 
Cas.  1914D  1099,  61  So.  708;  St.  Louis,  etc. 
R.  Co.  V.  Dreyfus,  42  Okla.  401,  141  Pac. 
773,  L.R.A.1915D  547;  Cunningham  v.  Penn- 
sylvania R.  Co.  50  Pa.  Super.  Ct.  609.  See 
also  St.  Louis,  etc.  R.  Co.  v.  Hudgins  Produce 
Co.  118  Ark.  398,  177  S.  W.  400,  401. 

In  National  Rice  Milling  Co.  v.  New  Orleans, 
supra,  it  was  held  that  a  carrier  cannot 
escape  liability  by  the  defense  that  the  dam- 
age was  caused  by  a  flood,  when  it  is  shown 
that  it  had  sufficient  warning  of  an  unusually 
severe  rainstorm,  and  that  it  had  failed  to 
exercise  due  and  reasonable  care  to  prevent 
the  resulting  flood  from  injuring  property 
consigned  to  it  for  delivery. 

In  St.  Louis,  etc.  R,  Co.  v.  Dreyfus,  supra, 
the  court  in  passing  on  similar  facts  said: 
"The  carrier  maintaining  that  it  was  prevent- 
ed from  making  the  delivery  by  the  severity 


of  the  storm  invokes  the  doctrine  of  nonlia- 
bility, where  damages  are  the  result  of  an  act 
of  God,  citing  an  extended  list  of  authorities 
in  support  of  this  contention.  We  find  no 
fault  with  the  authorities  cited.  We  believe 
the  settled  rule  to  be  that  a  carrier  is  not 
liable  for  damages  resulting  solely  from  an 
act  of  God>  and  this  rule  is  followed  by  many 
authorities,  even  where  the  carrier  was  guilty 
of  negligence  prior  to  the  act  of  God.  But 
this  rule  is  not  applicable  to  the  facts  in  the 
case  at  bar.  The  decisive  issue  of  fact  in 
this  case  was  whether  the  storm  was  in  fact 
so  severe  that  the  carrier  could  not  have  set 
the  car  at  plaintiffs'  warehouse  on  the  16th, 
and  thereby  averted  the  loss.  The  plaintiffs 
introduced  testimony  that  a  switch  engine 
was  seen  operating  and  switching  in  the  yards 
during  the  day  of  the  16th.  The  defendant 
admitted  that  it  operated  passenger  trains 
during  the  day,  but  contended  that  the 
switches  were  so  badly  frozen  and  covered 
up  with  snow  that  they  did  not  move  any  of 
the  freight  cars  on  the  16th.  There  was 
testimony  also  that  it  was  equally  as  cold 
or  colder  on  the  17th  than  on  the  16th,  and 
the  car  was  delivered  on  that  day.  Under 
these  circumstances,  there  was  sufficient  issue 
of  fact  to  go  to  the  jury  as  to  whether  or  not 
the  carrier,  by  ordinary  care  or  reasonable 
efforts,  could  have  prevented  the  injury,  not* 
withstanding  the  snowstorm,  and  the  court 
was  not  in  error  in  refusing  to  give  a  pre- 
emptory  instruction  in  favor  of  the  rail- 
road." 

In  Harris  ▼.  Norfolk  Southern  R.  Go.  (N. 
C.)  91  S.  E.  710,  it  was  held  that  the  carrier's 
negligence  in  failing  to  protect  goods  stored 
in  a  warehouse,  which  because  of  its  weakened 
and  unsafe  condition  was  destroyed  by  a 
severe  storm,  was  the  proximate  cause  ol  the 
destruction .  of  the  goods. 

In  Davis  v.  Union  Pac.  R.  Go.  99  Neb.  769, 
167  N.  W.  964,  the  plaintiff  sought  to  recover 
damages  for  injuries  sustained  while  riding 
on  the  defendant's  road.  The  car  in  which  he 
was  riding  was  blown  from  the  tracks  by  an 
unusually  severe  storm  and  overturned.  It 
was  further  alleged  that  a  stove  which  was 
fastened  insecurely  to  the  car  fell  on  the 
plaintiff  when  the  car  was  overturned  in- 
juring him.  The  court  decided  that  the  neg- 
ligence of  the  carrier  in  permitting  the  stove 
to  remain  in  sueh  a  condition  and  not  the 
storm  was  the  direct  cause,  of  the  injury.  See 
also  Ferebee  v.  Norfolk  Soutiiern  R.  Co.  163 
N.  C.  351,  79  S.  E.  685,  52  L.RJk.(N.S.) 
1114;  Tuthill  t.  Noi*£olk,  etc.  R.  Go.  93  & 
B.  446. 
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North  Dakota  Supreme  Court — February  5, 

1916. 


33  y.  Vdk.  76;  156  27.  W.  561. 


Covrta  —  Jvriadletion   —  Prarosati'ra 
JvHtdiotioa  of  Svpveaie  Co«rt. 

The  prerogative  jurisdiction  of  the  Bupreme 
court  may  be  exercised  only  in  cases  wherein 
the  questions  involved  are  publici  juris,  and 
the  sovereignty  of  the  state,  or  its  franchises 
or  prerogatives,  or  the  liberties  of  its  people, 
are  affected;  and  this  jurisdiction  cannot  be 
exercised  to  vindicate  or  protect  mere  private 
rights  regardless  of  their  importance. 

States  —  Actions  —  State  aa  Party  — 
ProooodlnsB  ^^  Relatton. 

In  an  original  proceeding  in  the  supreme 
court,  the  state  is  the  actual  plaintiff,  and 
the  relator,  a  mere  incident. 

Constitvtioaal  Law  —  Toat  of  VaUdlty 
of  Statute. 

The  only  test  of  the  validity  of  an  act 
regularly  passed  by  a  state  legislature  is 
whether  it  violates  any  of  the  express  or  im- 
plied restrictions  of  the  state  or  federal  con- 
stitutions. 

Ezpedieney  of  Statute. 

The  wisdom,  necessity,  or  expediency  of 
legislation  are  matters  for  legislative,  and 
not  judicial,  consideration. 

Public  Officers  —  State  F«md  for  Bond* 
iae  —  VaUdity. 

Chapter  62  of  the  Laws  of  1915  establish- 
ing a  state  bonding  fund  for  the  purpose  of 
furnishing  official  bonds  for  county,  city,  vil- 
lage, school  district,  and  township  officers  is 
not  unconstitutional,  as  conferring  judicial 
powers  on  the  state  examiner  and  commis- 
sioner of  insurance. 

[See  note  at  end  of  this  case.] 

CoBstitntional     Imw     —     Validity     of 
Statute  —  PnbUc  Policy. 

Courts  are  not  at  liberty  to  declare  a  law 
void  as  in  violation  of  public  policy.  Such 
policy  is  determined  by  the  legislature,  and 
the  only  limits  Upon  the  legislative  power  in 
such  determination  are  those  fixed  in  tlie 
state  and  federal  constitutions. 

Pnblic  Officers  —  State  Fnnd  for  Bond- 
ing .  Validity. 

Chapter  62,  Laws  1915,  is  not  invalid  on 
account  of  delegating  legislative  power  to  the 
commissioner  of  insurance  and  state  auditing 
board. 

Statutes  —  Gonstmetion  —  EIFeetnat* 
lag  LesislatiTe  Intent. 

The  object  of  all  statutory  interpretation 
and  construction  is  to  ascertain  and  give 
effect  to  the  intention  of  the  legislature. 

CoBstniction  in  Favor  of  Validity. 

It  is  presumed  that  the  legislature  intend- 
ed to  enact  a  valid  law,  and,  therefore,  wlien 


a  statute  is  susceptible  of  two  constructions, 
one  of  which  will  render  it  valid  and  another 
which  will  render  it  unconstitutional  and 
void,  the  former  oonstruction  will  be  adopted. 

Oonstltntlonal  Law  —  Persons  Entitled 
to  Ursc  XnTalidity  —  Person  Hot  Af- 
fected. 

All  constitutional  inhibitions  against  the 
taking  of  private  property  without  due  proc- 
ess of  law  and  all  constitutional  guaranties 
of  equal  rights  and  privileges,  are  for  the 
benent  of  those  persons  only  whose  rights 
are  affected,  and  cannot  be  taken  advantage 
of  by  any  other  persons. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 
57;  96  Am.  St.  Rep.  161.] 

Courts  —  Moot  Questions  —  Oonstitn- 
tionality  of  Statute. 

In  an  original  proceeding  in  the  supreme 
court,  wherein  a  law  is  assailed  as  being 
unconstitutional,  the  court  will  not  antici- 
pate conditions  which  may  never  arise,  or 
determine  questions  relating  to  the  validity 
of  minor  provisions  as  to  detail,  but  will  con- 
sider only  those  questions  which  relate  to 
the  validity  of  the  whole  act. 

Public  Officers  —  State  Pund  for  Bond- 
ins  —  VaUdity. 

Chapter  62,  Laws  1915,  is.  not  violative  of 
section  11  of  the  state  constitution,  which 
requires  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation. 

[See  note  at  end  of  this  case.] 

Same. 

Said  chapter  62  does  not  contravene  section 
186  of  the  constitution,  which  provides  that 
no  money  shall  be  paid  out  of  the  state  treas- 
ury except  upon  an  appropriation  by  law, 
and  on  warrant  drawn  by  the  proper  ofBoers. 

[See  note  at  end  of  this  case.] 


Said  chapter  62  does  not  violate  any  ex- 
press or  implied  ooastituti<mal  guaranty  of 
the  right  of.  local  self-government. 

[See  note  at  end  of  this  case.] 


Said  chapter  62  does  not  contravene  sec- 
tions 175,  170,  or  179  of  the  state  constitu- 
tion relating  to  taxation  and  the  expenditure 
of  moneys  raised  by  taxation. 

[See  note  at  end  of  this  case.] 


Said  chapter  62  does  not  require  taxes  to 
be  levied  and  collected  for  other  than  public 
purposes,  or  authorise  the  taking  of  private 
property  for  private  use  without  compensa- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

The  establishment  and  operation  of  a  fund 
for  the  bonding  of  municipal  officers  and  the 
collection  of  premiums  from  the  various  mu- 
nicipalities wnose  officers  are  bonded  for  the 
purpose  of  creating  a  fund  to  secure  the  pay- 
ment of  losses  which  may  result  by  reason 
of  the  nonfeasance,  misfeasance,  or  defalca- 
tion of  such  public  officers,  is  a  valid  exercise 
of  the  police  power  of  the  state. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
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Original  proceed iBg  by  state  on  relation 
of  Henry  J.  Linde,  Attorney  General,  and 
B.  V.  Moore,  for  issuance  of  writ  prohibiting 
and  enjoining  W.  C.  Taylor,  Ck)mmi88ioner 
of  Insurance,  John  Steen,  State  Treasurer, 
and  J.  G.  J<^n8on,  State  Examiner,  from 
establishing  and  operating  state  bonding 
fund  as  required  by  statute.  The  facts 
are  stated  in  the  opinion.    Wrtt  dexieo. 

Lawrence  d  Murphy  for  plaintiffs. 
Henry  J,  Linde,  Francis  J.  Murphy  and 
U.  R.  Bit  zing  for  defendants. 

[81]  Chbistianson,  J. — This  is  an  orig- 
inal proceeding  in  this  court  against  the  com- 
missioner of  insurance,  state  treasurer,  and 
state  examiner  to  prevent  them  from  putting 
into  operation  chapter  62  of  the  Session 
Laws  of  1015,  on  the  ground  that  this  act 
is  unconstitutional. 

This  act  establishes  a  state  bonding  fund 
for  the  purpose  of  bonding  such  county,  city, 
village,  school  district,  and  township  officers 
as  are,  or  may  hereafter  be  required  by 
law,  to  furnish  official  bonds;  provides  the 
form  of  bond,  ihe  amount  of  premiums  to 
be  paid,  and  fixes  the  maximum  amount  of 
any  bond  to  be  written  at  $50,000;  and 
prescribes  certain  duties  to  be  performed  by 
the  commissioner  of  insurance,  state  treas- 
urer, and  state  examiner  in  the  organiza- 
tion and  operation  of  such  state  bonding 
fund. 

The  relator  is  a  qualified  elector,  free- 
holder, and  taxpayer  in  the  city  of  Fargo, 
Cass  county,  in  this  state,  and  a  stock* 
holder  in  tiie  Dakota  Trust  Company,  a 
corporation  organized  under  the  laws  of  this 
state,  and  since  December,  1908,  engaged  in 
the  business  of  issuing  surety  and  indem- 
nity bonds  (among  others),  to  state,  county, 
city,  and  school  district  [82]  officers  in  this 
state.  The  relator  asserts  that  the  act  in 
question  is  unconstitutional  for  the  following 
ten  reasons: — 

"I.  The  act  contains  an  unwarranted  dele- 
gation  of  judicial  power  to  the  state  exam- 
iner and  to  the  commissioner  of  insurance. 

II.  If  the  act  does  not  contain  a  specific 
and  unwarranted  delegation  of  judicial  pow- 
er aa  stated,  it  is  then  void  as  a  matter  of 
public  policy  in  that  no  provision  is  made 
for  the  payment  of  losses,  except  by  liti- 
gation and  the  use  of  the  courts  of  the 
state  in  every  instance  before  money  can 
be  withdrawn  from  the  state  treasury. 

III.  The  act  contains  an  unwarranted 
delegation  of  legislative  power  to  the  com- 
missioner of  insurance  and  to  the  state 
auditing  board  in  the  determination  of  the 
amount  of  public  moneys  to  be  used  for 
particular  purposes. 


IV  If  the  act  does  not  contain  a 
delegation  of  unwarranted  legislative  po^^t 
as  referred  to  in  the  preceding  proposition, 
then  the  act  is  wholly  ineffective,  inopera- 
tive, and  impossible  of  performance  because 
of  lack  of  means  and  funds  to  conduct  the 
same  without  devoting  thereto  other  public 
moneys. 

V.  The  act  deprives  citizens  of  the  state 
of  the  constitutional  right  of  due  prooeaa 
of  law  in  requiring  the  appointment  of  an 
attorney  in  fact  upon  whom  service  of  judi- 
cial process  may  be  made. 

VI.  The  act  contains  wrongful  and  un- 
lawful discrimination  and  arbitrary  classifi- 
cations. 

VII.  The  act  is  void  in  that  it  provides 
for  a  withdrawal  of  moneys  from  the  stai^e 
treasury  without  appropriation,  presentation 
of,  or  allowance  of,  a  claim  filed  with  the 
state  auditing  board. 

VIII.  The  act  constitutes  a  legislative  in- 
terference with  local  and  municipal   afiTairs. 

IX.  The  act  violates  various  provisions  of 
the  state  Ccmstitution  with  reference  to  taxa- 
tion and  the  expenditure  of  moneys  raised  by- 
taxation. 

X.  This  legislation  as  a  whole  violates  the 
fundamental  law  in  that  it  engages  the  sover- 
eign state  in  a  private  business  in  competi- 
tion with  the  citizens  of  the  state." 

Before  entering  into  a  discussion  of  the 
questions  raised  by  the  relator,  it  is  proper 
to  consider  the  scope  and  purpose  of  the  liti- 
gation, and  the  rules  which  must  be  applied. 
in  its  determination. 

[83]  (1)  The  relator  has  invoked  the  orig;- 
inal  jurisdiction  of  this  court.  It  is  'well 
settled  that  this  jurisdiction  will  not  be  exer- 
cised to  vindicate  private  or  local  rights  re- 
gardless of  their  importance,  but  it  is  reserved. 
for  the  use  of  the  state  itself  when  it  appears 
to  be  necessary  to  vindicate  or  protect  its 
prerogatives  or  franchises,  or  the  liberties  of 
its  people. 

'^The  jurisdiction,"  said  Morgan,  Ch.  «J. 
(State  V.  Fabrick,  17  N.  D.  632,  536,  117  N. 
W.  860),  '*is  not  to  be  exercised  unless  the 
interests  of  the  state  are  directly  aflTected. 
Merely  private  rights  are  not  enough  on 
which  to  base  an  application  for  the  issuance 
of  original  writs  by  this  court.  The  ri^^ts- 
of  the  public  must  appear  to  be  directly  af- 
fected. The  matters  to  be  litigated  must  not 
only  be  puhUci  juris,  but  the  sovereignty  of 
the  state,  or  its  franchisee  or  prerogatives, 
or  the  liberties  of  its  people,  must  be  affected. 
Before  the  court  will,  in  the  exercise  of  its- 
original  jurisdiction,  issue  prerogative  writs, 
there  must  be  presented  matters  of  such 
strictly  public  concern  as  involve  the  sover- 
eign rights  of  the  state,  or  its  franchises  or 
privileges.  The  often-quoted  statement  of  the 
rule  as  to  the  original  jurisdiction  of    the^ 
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supreme  court  to  issue  writs  of  a  preroga- 
tive character,  as  given  in  Atty.-Gen.  v.  Eau 
Claire,  37  Wis.  400,  is  well  expressed  and 
dear:  *To  warrant  the  assertion  of  original 
jurisdiction  here,  the  interest  of  the  state 
should  be  primary  and  proximate,  not  indi- 
rect or  remote;  peculiar,  perhaps,  to  some 
subdivision  of  the  state,  but  affecting  the 
state  at  large  in  some  of  its  prerogatives; 
raising  a  contingency  requiring  the  interpo- 
sition of  this  court  to  preserve  the  preroga- 
tives and  francliises  of  the  state  in  its  sover- 
eign character.'  This  statement  of  the  rule 
has  been  approved  in  many  cases  in  this 
court.*' 

(2)  While  it  ia  true  that  the  relator  in 
this  case,  in  his  capacity  of  a  citizen  and  tax- 
payer of  the  state,  has  a  sufficient  interest  to 
invoke  this  court's  prerogative  jurisdiction 
as  a  relator,  still  the  real  plaintiff  is  the 
state.  The  private  relator,  in  his  capacity 
as  a  citizen  and  taxpayer,  merely  informs  the 
court  of  the  infringement  which  has  been  or 
is  about  to  be  made  upon  the  sovereignty  of 
the  state,  or  its  franchises  or  prerogatives, 
or  the  liberties  of  its  people,  and  the  court 
by  virtue  of  the  power  granted  by  the  Con- 
stitution commands  that  the  suit  be  brought 
by  and  for  the  state,  even  though  the  attor- 
ney general  may  refuse  to  bring  this  action 
or  consent  to  its  institution. 

''This  transcendent  jurisdiction  is  a  juris- 
diction reserved  for  the  use  [84]  of  the  state 
itself  when  it  appears  to  be  necessary  to  vin- 
dicate  or  protect  its  prerogatives  or  fran- 
chises, or  the  liberties  of  its  people;  the  state 
uses  it  to  punish  or  prevent  wrongs  to  itself 
or  to  the  whole  people;  the  state  is  always 
the  plaintiff  and  the  only  plaintiff,  whether 
the  action  be  brought  by  the  attorney  gen- 
eral, or,  against  his  consent,  on  the  relation 
of  a  private  individual  under  the  permission 
and  direction  of  the  court.  It  is  never  the 
private  relator's  suit;  he  is  a  mere  incident; 
he  brings  the  public  injury  to  the  attention 
of  the  court,  and  the  court,  by  virtue  of  the 
power  granted  by  the  Constitution,  commands 
that  the  suit  be  brought  by  and  for  the  state. 
The  private  relator  may  have  a  private  in- 
terest which  may  be  extinguished  (if  it  be 
severable  from  the  public  interest),  yet  still 
the  state's  action  proceeds  to  vindicate  the 
public  right."  State  v.  Frear,  148  Wis.  456, 
500,  L.R.A.1915B  569,  134  N.  W^  673,  135 
X.  W.  164,  Ann.  Cas.  1913A  1147. 

Not  only  is  the  prerogative  jurisdiction  of 
this  court  invoked,  but  in  the  exercise  of  that 
jurisdiction,  we  are  asked  to  declare  a  legis- 
lative enactment  void,  and  restrain  adminis- 
trative officers  of  this  state  from  performing 
the  duties  which  the  legislature  has  assigned 
to  them  by  such  enactment.  In  this  case, 
therefore,  this  court  is  called  upon  to  exer- 
cise the  two  highest  powers  entrusted  to  it 


by  the  sovereign  authority — the  people — ^un- 
der the  Constitution  of  this  state:  (1)  Its 
prerogative  jurisdiction;  (2)  to  declare  in- 
valid an  act  of  a  co-ordinate  department  of 
the  government.'  ''The  power  to  pass  upon 
the  constitutionality  of  laws  when  the  ques- 
tion arises  in  the  course  of  ordinary  litiga- 
tion is  a  great  power,  one  to  be  exercised 
with  the  greatest  possible  caution  and  wis- 
dom; but  the  power  to  take  up  and  pass 
upon  a  law  involving  the  expenditure  of  any 
state  funds  as  soon  as  it  is  passed,  at  the 
suggestion  of  any  taxpayer,  and  place  a  judi- 
cial veto  upon  its  execution,  is  a  still  greater 
one.  No  higher  power  than  this  can  well  be 
conceived  in  a  government  such  as  ours;  cer- 
tainly no  power  will  demand  greater  wisdom 
in  its  exercise,  if  it  exists."  (State  v.  Frear, 
148  Wis.  456,  L.R.A.1916B  569,  134  N.  W. 
673,  135  K  W.  164,  Ann.  Cas.  1913A  1147.) 

"The  legislative  and  judicial,"  said  Cooley 
(Cooley,  Const.  Lim.  7th  ed.  pp.  227,  228)," 
are  co-ordinate  departments  of  the  govern- 
ment, of  equal  dignity ;  each  is  alike  supreme 
in  the  exercise  of  its  proper  functions,  and 
cannot  directly  or  indirectly,  while  acting 
within  the  limits  of  its  authority,  be  sub- 
jected to  the  control  or  supervision  of  the 
other,  [85]  without  an  unwarrantable  as- 
sumption by  that  other  of  power  which,  by 
the  Constitution,  is  not  conferred  Aipon  it. 
Tlie  Constitution  apportions  the  powers  of 
government,  but  it  does  not  make  any  one 
of  the  three  departments  subordinate  to  an- 
other, when  exercising  the  trust  committed 
to  it.  The  courts  may  declare  legislative 
enactments  unconstitutional  and  void  in  some 
cases,  but  not  because  the  judicial  power  is 
superior  in  degree  or  dignity  to  the  legisla- 
tive. Being  required  to  declare  what  the 
law  is  in  the  cases  which  come  before  them, 
they  must  enforce  the  Constitution  as  the 
paramount  law,  whenever  a  legislative  enact- 
ment comes  in  conflict  with  it. 

"But  the  courts  sit  not  to  review  or  revise 
the  legislative  action,  but  to  enforce  the 
legislative  will;  and  it  is  only  where  they 
find  that  the  legislature  has  failed  to  keep 
within  its  constitutional  limits,  that  they 
are  at  liberty  to  disregard  its  action;  and 
in  doing  so,  they  only  do  what  every  private 
citizen  may  do  in  respect  to  the  mandates 
of  the  courts  when  the  judges  assume  to  act 
and  to  render  judgments  or  decrees  without 
jurisdiction.  'In  exercising  this  high  author- 
ity,  the  judges  claim  no  judicial  supremacy; 
they  are  only  the  administrators  of  the  pub- 
lic will.  If  an  act  of  the  legislature  is  held 
void,  it  is  not  because  the  judges  have  any 
control  over  the  legislative  power,  but  be- 
cause the  act  is  forbidden  by  the  Constitu- 
tion, and  because  the  will  of  the  people, 
which  is  therein  declared,  is  paramount  to 
that  of  their  representatives  expressed  in  any 
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law.'  .  .  .  It  ifi  a  solemn  act  in  any  case 
to  declare  that  that  body  of  men  to  whom 
the  people  have  committed  the  sovereign 
function  of  making  the  laws  for  the  com- 
monwealth have  deliberately  disregarded  the 
limitations  imposed  upon  this  delegated  au- 
thority, and  usurped  power  which  the  people 
have  been  careful  to  withhold;  and  it  is  al- 
most equally  so  when  the  act  which  is  ad- 
judged to  be  unconstitutional  appears  to  be 
chargeable  rather  to  careless  and  improvi- 
dent action,  or  error  in  judgment,  than  to 
intention  disregard  of  obligation." 

(3)  Every  reasonable  presumption  is  in 
favor  of  the  constitutionality  of  a  statute 
enacted  by  the  legislature.  8  Cyc.  801; 
O'Laughlin  v.  Carlson,  30  N.  D.  213,  162  N. 
W.  675.  This  presumption  is  conclusive,  un- 
less it  is  clearly  shown  that  the  enactment 
is  prohibited  by  the  Constitution  of  the  state 
or  of  the  United  States.  (Cooley,  Const. 
Lim.  7th  ed.  242;  8  Cyc.  801.)  The  only 
test  of  the  validity  of  an  act  regularly 
passed  by  a  state  legislature  is  whether  it 
violates  any  of  the  [86]  express  or  implied 
restrictions  of  the  state  or  Federal  Constitu- 
tions. 8  Cyc.  776;  Cooley,  Const.  Lim.  7th 
ed.  pp.  232-241;  In  re  Watson,  17  S.  D. 
486,  97  N.  W.  463,  2  Ann.  Cas.  321;  RatcUif 
v.  Wichita  Union  Stockyards  Co.  74  Kan.  1, 
6  L.R.A.(N.S.)  834,  118  Am.  St  Rep.  208, 
86  Pac.  150,  10  Ann.  Cas.  1016;  State  v. 
Cherry,  22  Utah  1,  60  Pac.  1103;  Ex  p. 
Boyce,  27  Nev.  299,  65  L.R.A.  47,  75  Pac.  1, 
1  Ann.  Cas.  66.  And  he  who  alleges  a  stat- 
ute to  be  unconstitutional  must  be  able  to 
point  to  the  particular  constitutional  provi- 
sion violated.  Missouri  River  Power  Co.  v. 
Steele,  32  Mont.  433,  80  Pac.  1093;  State  ▼. 
Wilson,  124  la.  264,  99  N.  W.  1060;  8  Cyc. 
800. 

In  discussing  the  difference  between  the 
Constitution  of  the  United  States  and  the 
Constitution  of  the  states,  as  regards  the 
legislative  powers,  which  may  be  exercised 
under  them,  Cooley  (Cooley,  Const.  Lim.  7th 
ed.  242),  said:  ''We  look  in  the  Constitu- 
tion of  the  United  States  for  grants  of  legis- 
lative power,  but  in  the  Constitution  of  the 
Bt«te  to  ascertain  if  any  limitations  have 
been  imposed  upon  the  complete  power  with 
which  the  legislative  department  of  the  state 
was  vested  in  its  creation.  Congress  can  pass 
no  laws  but  such  as  the  Constitution  author- 
izes, either  expressly  or  by  clear  implica- 
tion ;  while  the  state  legislature  has  jurisdic- 
tion of  all  subjects  on  which  its  legislation 
is  not  prc^ibited.  'The  lawmaking  power 
of  the  state,'  it  is  said  in  one  case,  recog- 
nizes no  restraints  and  is  bound  by  none  ex- 
cept sueh  as  are  imposed  by  the  Constitution. 
That  instrument  has  been  aptly  termed  a 
legislative  act  by  the  people  themselves  in 
tlieir  soveFeign  capacity,  and  is  therefore  the 


paramount  law.  Its  object  is  not  to  grant 
legislative  power,  but  to  confine  and  restrain 
it.  Without  the  constitutional  limitations, 
the  power  to  make  laws  would  be  absolute. 
These  limitations  are  created  and  imposed  by 
express  words  or  arise  by  necessary  implica- 
tion." 

Under  our  Constitution  "all  governmental 
power  is  vested  in  the  legislature,  except 
such  as  is  granted  to  the  other  departments 
of  the  government,  or  expressly  withheld 
from  the  legislature  by  constitutional  re- 
strictions." State  V.  Boucher,  3  N.  D.  389, 
395,  21  L.R.A.  539,  56  N.  W.  142.  144; 
O'Laughlin  v.  Carlson,  30  N.  D.  213,  162 
N.  W.  675. 

Bearing  these  well-known  principles  in 
mind,  we  approach  the  questions  presented 
for  our  determination  in  this  case. 

[87]  It  is  true  as  relator's  counsel  asserts 
that  an  act  establishing  a  state  bonding  de- 
partment adopted  by  the  legislature  of  this 
state  in  1913  was  held  to  be  unconstitutional 
by  this  court  in  State  v.  Taylor,  27  N.  D. 
77,  145  N.  W.  425.  It  is  also  doubtless  true, 
as  relator's  counsel  contends,  that  the  present 
act  was  adopted  for  the  purpose  of  accom- 
plishing the  same  object  sought  to  be  accom- 
plished by  the  former  act,  and  that  tlie 
changes  in  the  present  act  were  intended  to 
obviate  the  constitutional  violations  adjudged 
to  exist  in  the  former  act.  These  facts,  how- 
ever, do  not  change  the  rules  which  must 
be  applied  in  determining  the  constitution- 
ality of  the  statute  under  consideration.  The 
legislators  who  enacted  the  present  act  were 
sworn  to  support  both  the  state  and  Federal 
Constitutions,  and  to  faithfully  discharge 
their  duties  of  office.  They  are  presumed  to 
have  performed  their  sworn  duty.  These  leg- 
islators knew  the  constitutional  objections 
to  the  former  act.  We  cannot  presume  that 
(possessed  of  this  knowledge)  they  intention- 
ally enacted  a  law  violative  of  the  Constitu- 
tion. The  presumption  is  that  they  enacted 
a  valid  and  constitutional  law. 

Relator's  counsel,  also,  condemns  the  pres- 
ent act  as  a  piece  of  unwise  and  ineffective 
legislation,  and  asserts  that  improper  mo- 
tives on  the  part  of  the  legislators  (or  some 
of  them)  caused  its  enactment.  In  relator's 
brief  it  is  said  that  "this  piece  of  legislation 
comes  to  us  in  a  form  and  under  circum- 
stances that  call  for  no  sympathy,  nor  is  it 
deserving  of  any  generosity  of  construction. 
This  legislative  child  is  a  hopeless  physical 
cripple  and  a  moral  degenerate  from  the  time 
of  its  birth,  and  must  have  been  conceived 
because  of  personal  desires  of  revenge  or  like 
ulterior  motives,  because  its  author  has  ap- 
parently deliberately  sent  it  forth  with  the 
intent  that  its  body  should  be  deformed  to 
the  extent  that  it  cannot  properly  move,  and 
the  wrong  which  it  is  clainaed  to  remedy  is 
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permitted  to  be  exercised  againet  the  very 
persons  whom  it  is  claimed  it  is  designated 
to  protect."  It  ia  therefore  aeeerted  that 
"little  weight  should  be  given  to  any  as- 
serted claim  that  this  is  salutory,  beneficial, 
or  effective  legislation."  And  *'that  no  sym- 
pathy is  to  be  eictended  by  way  of  ccmstruc- 
ti(»  to  this  wholly  ineffective  piece  of  legis- 
lation which  can  only  be  termed  .  •  .  « 
physical  cripple." 

(4)  The  courts  are  not  concerned  with  the 
wisdom,  necessity^  or  expediency  of  legisla- 
tion. These  are  matters  for  the  legislature. 
8  Cyc.  776»  851.  The  motives  of  the  legis- 
lators cannot  be  inquired  into  [88]  in  deter- 
mining the  constitutionality  of  a  statute. 
^'Ignorance  or  improper  motives  in  the  enact, 
ment  of  l^slation  are  never  imputed  to  the 
legislature.  The  courts  will  conclusively  pre- 
sume that  no  general  laws  are  ever  passed 
either  through  want  of  information  on  the 
part  of  the  legislature,  or  because  it  was  mis- 
led by  Mae  representations  of  interested  par- 
ties; and  a  statute  which  violates,  neither 
expressly  nor  by  necessary  implication,  any 
constitutional  provision,  is  itself  conclusive 
evidence  of  its  pvopriety  and  justice."  8  Cyc. 
804,  851. 

While  the  motives  of  the  legislators  are 
not  subject  to  judicial  inquiry  in  determining 
the  validity  of  l^islation,  it  may  be  men- 
tioned that  the  act  imder  consideration  was 
first  passed  in  the  state  senate  by  a  vote  of 
forty-one  ayes  to  five  nays,  three  being  absent 
and  not  voting.  It  thereafter  passed  the 
house  of  representatives,  with  certain  amend- 
ments, by  a  vote  of  seventy-four  ayes  to 
twenty-one  nays,  seventeen  being  absent  and 
not  voting;  and  on  its  return  to  the  senate, 
the  act,  as  amended  by  the  house  of  repre- 
sentatives, was  passed  by  the  senate  by  a 
vote  of  thirty-six  ayes  to  ten  nays,  three 
being  absent  and  not  voting. 

(5)  It  is  contended  that  the  statute  under 
consideration  is  invalid  as  an  unwarranted 
delegation  of  judicial  power  to  the  state  ex- 
aminer, and  the  commissioner  of  insurance. 
This  court  sustained  a  similar  objection  to 
the  1913  act^  and  held  the  same  invalid  ''as 
an  unwarranted  delegation  of  judicial  power 
to  purely  administrative  (^cials,  in  that  it 
commits  to  the  commissioner  of  insurance 
the  sole  right  to  determine  the  amoimt  due 
subdivisions  whose  officials  are  insured,  by 
reason  of  any  default  or  violation  of  official 
duties,  and  also  delegates  to  the  auditing 
board  the  power  to  determine  when  bonds  of 
insured  officials  shall  be  canceled,  which  are 
judicial  functions." 

The  present  act  contains  the  following  pro- 
visions: 

''Section  10.  All  such  official  bonds  shall 
run  to  the  political  subdivision  of  which  the 
bonded  official  is  an  officer,  as  obligee,  and 


such  bonds  shall  be  construed  as  provided  in 
§  680  of  the  Compiled  Laws  of  North  Dakota 
1013,  and  any  private  corporation  or  person 
suing  such  official  may  recover  under  such 
bond  and  have  the  protection  of  the  state 
bonding  fund. 

"Section  11.  Any  obligee  or  private  corpo- 
ration or  person  may  sue  upon  any  such 
official  bond  issued  by  the  commissioner  of 
insurance  and  may  join  the  commissioner  of 
insurance  as  a  codefendant  with  the  [89]  de- 
faulting officer  and  in  case  judgment  is  ob- 
tained against  such  defaulting  officer,  the 
judgment  shall  further  specify  that  such 
judgment  shall  be  paid  out  of  any  funds  on 
hand  in  the  state  bonding  fund,  or  that  may 
thereafter  accrue  to  such  fund.  In  case  a 
judgment  is  paid  out  of  the  state  bonding 
fund  in  any  such  action,  the  state  bonding 
fund  shall  be  subrogated  under  the  judgment 
to  the  right  of  the  judgment  creditor  to 
recover  against  the  defaulting  officer.  In  all 
proceedings  to  enforce  such  right  of  subro- 
gation the  commissioner  of  insurance  as  nom- 
inal defendant  shall  act  for  and  in  behalf 
of  the  state  bonding  fund;  and  he  may  in 
any  action  or  proceedings  appeal  from  any 
appealable  order  or  from  any  judgment 
against  said  state  bonding  fund  the  same  as 
is  provided  for  other  parties  to  civil  ac- 
tions.   •    .    . 

"Section  13.  The  bonds  issued  in  pursu- 
ance of  this  act  shall  be  construed  and  held 
to  inure  to  the  benefit  of  not  only  the  politi- 
cal subdivisions  named  as  obligee,  but  also 
to  the  benefit  of  any  person  damaged  by  any 
wrongful  act  or  omission  of  the  bonded  offi- 
cial; and  any  person  so  damaged  may,  in  an 
action  upon  the  bond  brought  in  his  own 
name  as  plaintiff  against  the  official  bonded, 
join  the  commissioner  of  insurance  as  a  co- 
defendant,  and  thereby  subject  the  state  bond- 
ing fund  to  the  payment  of  any  judgment  so 
obtained.    .    .    . 

"Section  15.  Whenever  a  loss  shall  occur 
in  any  county,  city,  village,  township  or 
school  district  by  the  default  of  any  officer 
of  the  same  whose  fidelity  has  been  insured 
under  the  provisions  of  this  act,  it  shall  be 
the  duty  of  the  county  auditor,  city  auditor, 
village,  township  or  school  district  clerk  or 
treasurer  in  case  the  defaulting  officer  is  the 
auditor  or  clerk,  lus  the  case  may  be,  imme- 
diately to  notify  the  commissioner  of  insur- 
ance. The  commissioner  of  insurance  shall 
thereupon  notify  the  state  examiner;  and  it 
shall  be  the  duty  of  the  state  examiner  when 
so  notified  to  check  the  accounts  of  such  de- 
faulting official  and  file  a  report  with  the 
commissioner  of  insurance. 

"Section  16.  ...  In  case  there  shall 
not  be  a  sufficient  amount  in  the  state  bond- 
ing fund  to  pay  the  losses  sustained  after 
the  reservation  of  funds  to  cover  clerical  as- 
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sistance  and  other  incidental  expenses  for  the 
conduct  of  the  bonding  department  for  the 
year,  such  losses  shall  be  paid  as  soon  as 
sufficient  funds  are  accumulated  in  the 
State  Bonding  Fund  by  collection  of  pre- 
miums.    ... 

"Section  20.  In  case  any  official  shall  de- 
fault, it  shall  be  the  duty  of  [90]  the  state 
examiner  immediately  to  check  the  accounts 
of  such  defaulting  official  and  file  a  report 
with  the  commissioner  of  insurance  stating 
the  amount  due  upon  such  defaulting  officer's 
bond  and  for  such  services  he  shall  be  paid 
out  of  the  state  bonding  fund,  the  same  fees 
as  he  is  paid  for  examining  the  accounts  of 
county  officers. 

''Section  21.  If  at  any  time  the  commis- 
sioner of  insurance  shall  be  of  the  opinion 
that  the  interests  of  the  state  bonding  fund 
are  jeopardized  by  the  misconduct  or  in- 
efficiency of  any  bonded  official,  it  shall  be 
his  duty  to  cause  an  action  for  an  accounting 
to  be  instituted  against  such  bonded  official 
for  the  purpose  of  requiring  a  complete  dis- 
closure of  the  business  of  the  office  of  which 
such  official  is  an  incumbent.  Such  action 
shall  be  brought  in  the  name  of  the  commis- 
sioner of  insurance  as  plaintiff  and  the  court 
may  in  such  action  interplead  the  obligee  and 
render  such  judgment  as  shall  protect  the 
rights  of  all  parties  concerned.  If  at  any 
time  the  commissioner  of  insurance  deems  it 
advisable,  it  shall  be  his  duty  to  make  a 
complaint  to  the  governor  requesting  the 
governor  to  institute  an  investigation  with 
the  purpose  of  removing  from  office  any  de- 
faulting official  or  any  official  who  so  con- 
duets  the  affairs  of  his  office  as  to  endanger 
the  state  bonding  fund.     .    .    . 

*'Section  23.  When  any  official  applies  to 
the  commissioner  of  insurance  for  the  issuance 
to  him  of  an  official  bond,  the  commissioner 
of  insurance  may,  after  due  investigation, 
reject  such  application  if  in  his  judgment 
the  interests  of  the  state  bonding  fund  re- 
quire such  action.  In  such  case  the  official 
whose  application  is  rejected  may  secure  a 
bond  executed  either  by  private  surety  or 
by  a  duly  authorized  surety  company,  but  no 
officer  or  board  of  any  political  subdivision 
shall  have  the  power  to  disburse  public  funds 
to  pay  the  premium  on  such  bonds. 

"Section  24.  The  comdiissioner  of  insur- 
ance shall  immediately  notify  the  applicant 
of  such  rejection  by  registered  mail,  and  the 
applicant  shall  have  twenty  days  after  the 
receipt  of  such  notice  within  which  to  take 
an  appeal  from  such  decision  of  the  commis- 
sioner  of  insurance  to  the  district  judge  of 
the  judicial  district  in  which  the  applicant 
resides.  The  judge  of  said  court  shall  hear 
such  appeal  at  a  day  to  be  fixed  by  him  not 
less  than  ten  nor  more  than  thirty  days  after 
the  filing  of  the  appeal  with  the  clerk.    The 


case  shall  be  tried  by  the  court  without  a 
jury.  Notice  of  such  appeal  shall  be  served 
by  the  appellant  upon  the  commissioner  of 
insurance." 

[91]  Bo  these  provisions  del^;ate  unwar- 
ranted judicial  powers  to  the  state  examiner 
and  commissioner  of  insurance  in  violation 
of  the  constitutional  inhibition?  We  think 
not.  The  state  can  act  only  through  its 
officers.  If  the  bonding  fund  sought  to  be 
established  by  the  legislature  is  to  be  oper- 
ated at  all,' such  operation  necessarily  must 
be  carried  on  through  some  officer  or  officers. 
The  commissioner  of  insurance  is  the  officer 
to  whom  the  duty  has  been  assigned  to  oper- 
ate the  state  bonding  fund.  Actions  upon 
claims  against  the  bonding  fund  are  main- 
tainable against  him;  and  he  may  also  in- 
stitute certain  actions  in  behalf  of  the  state 
bonding  fund.  It  is  self-evident  that*  in 
order  to  properly  defend  or  maintain  such 
actions,  and  intelligently  perform  the  duties 
assigned  to  him,  the  commissioner  of  insur- 
ance must  obtain  the  necessary  preliminary 
information.  To  obtain  such  information  it 
would  frequently,  or  generally,  be  necessary 
to  have  the  books  and  accounts  of  the  de- 
faulting officer  examined  and  audited.  This 
is  obviously  proper  work  for  an  expert  ac- 
countant. The  need  of  an  expert  accountant 
to  examine  the  books  and  accounts  of  the 
various  state  officials  and  state  institutions, 
as  well  as  the  books  and  accounts  of  countv 
and  city  officers,  banks  and  trust  conipanies, 
has  long  beeiU  recognized,  and  the  state  has 
provided  such  expert  accountant  in  the  state 
examiner. 

The  act  under  consideration  merely  pro- 
vides that  the  state  examiner  shall,  -when 
notified  by  the  commissioner  of  insurance, 
check  the  accounts  of  the  defaulting  official 
and  file  a  report  of  his  examination  with 
the  commissioner  of  insurance.  The  findings 
of  the  state  examiner  are  not  made  binding 
upon  anyone.  They  are  not  even  given  any 
specific  or  unusual  evidentiary  force  or  effect. 
The  state  examiner's  report  is  merely  in- 
tended for  the  information  of  the  commis- 
sioner of  insurance.  The  duties  and  powers 
conferred  upon  the  state  examiner  under  the 
provisions  of  this  act  are  no  more  judicial  in 
character,  and  call  for  the  exercise  of  no 
difl'erent  powers,  than  those  which  he  is  re- 
quired to  exercise  in  the  discharge  of  his 
usual  duties,  in  examination  of  the  books  and 
accounts  of  the  various  state  officials,  state 
institutions,  municipal  officers,  and  banks, 
trust  companies,  and  other  corporations 
which  are  subject  to  examination  by  him 
under  the  laws  of  this  state.  Nor  is  the 
commissioner  of  insurance  invested  with 
power  to  make  a  binding  determination  upon 
any  claims  or  rights  which  may  arise  in 
favor  of,  or  against,  the  state  bonding  fund, 
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but  the  l^^Iature  has  [92]  expressly  re- 
served to  every  person  and  municipality  the 
right  to  obtain  a  judicial  determination  of 
any  question  of  a  judicial  or  quasi  judicial 
nature  which  may  arise  in  the  transactions 
with  the  commissioner  of  insurance  in  his 
administration  ot  the  state  bonding  fund. 

It  is  true  the  people  of  this  state,  through 
their  Constitution,  have  created  three  co- 
ordinate departments  of  government,  each 
supreme  in  its  own  sphere,  and  that  the  judi- 
cial power  is  vested  in  the  courts.  This, 
however,  does  not  necessarily  mean  that  every 
act  involving  the  exercise  of  judgment  upon 
law  and  fact  must  be  submitted  to  a  court 
in  the  first  instance.  Many  boards  are  per- 
mitted to  exercise  such  judgment.  In  fact 
there  are  few,  if  any,  administrative  boards 
or  officers  who  are  not  at  times  required  (in 
the  first  instance),  to  exercise  such  judg- 
ment. Thus  a  board  of  drain  conunissioners 
is  permitted  to  determine  (among  other 
things)  (1)  whether  there  is  sufficient  cause 
for  the  petition  for  a  proposed  drain;  or 
whether  the  cost  of  the  proposed  drain  will 
exceed  the  amount  of  benefit  to  be  derived 
therefrom;  (2)  what  lands  are  benefited  by 
the  construction  of  the  drain,  and  apportion 
the  cost  thereof  to  the  lands  benefited,  ac- 
cording to  the  benefits.  This  court  has  said 
that  the  drain  commissioners,  in  performing 
these  acts,  are  exercising  functions  judicial 
or  quasi  judicial  in  their  nature.  (State  v. 
Fisk,  16  N.  D.  219,  107  N.  W.  191;  Bergen 
Tp.  T.  Nelson  County,  33  N.  D.  247,  IM  N. 
W.  559.)  And  this  court  has  also  said  that 
"the  legislature  had  the  undoubted  power  to 
commit  to  the  drainage  board  the  ascertain- 
ment  of  the  lands  to  be  assessed,  as  well  as 
the  apportionment  of  benefits."  Erickson  v. 
Casg  County,  .11  N.  D.  494,  507,  92  N.  W.  841. 

The  auditing  of  claims  against  a  public 
corporation  is  generally  considered  a  quasi 
judicial  act.  28  Cyc.  1750;  State  v.  District 
Ct  90  Minn.  467,  97  N.  W.  132.  Still  the 
power  to  pass  upon,  and  allow  or  disallow, 
claims  is  generally  oonferred  upon  some  ad- 
ministrative board  or  body.  28  Cyc.  1748  et 
leq.  Thus  in  this  state,  claims  against  the 
state  are  audited  by  the  state  auditing  board; 
claims  against  a  county  by  tiie  board  of 
county  commissioners;  and  claims  against  a 
city  by  the  city  council.  These  respective 
boards  determine  in  the  first  instance  whether 
a  claim  presented  constitutes  an  obligation 
Against  the  public  corporations  they  repre- 
sent. If  there  is  no  dispute  as  to  the  claim, 
>t  is  ordered  paid;  and  [93]  except  in  un- 
nsn&l  cases,  «b  when  the  officers  have  acted 
fraudulently,  the  mutter  ends  there,  and  no 
fmther  determination  of  the  validity  of 
amount  of  the  claim  is  required.  If  a  claim 
ia  rejected,  the  claimant  is  given  the  right 
^  obtain  an  adjudication  by  a  judicial  tri- 
bunal 


Not  only  has  the  performance  of  these  and 
similar  duties  been  recognized  >in  this  state 
as  a  proper  function  of  administrative  boards 
or  officers  (and  we  are  aware  of  no  instance 
wherein  the  power  so  conferred  has  been  chal- 
lenged as  an  imwarranted  delegation  of  judi- 
cial power),  but  it  has  even  been  provided 
by  our  statute  that  a  claim  against  a  city 
for  per8<mal  damages  or  injuries  by  reason 
of  defective  streets,  sidewalks,  etc.,  must  be 
presented  to  the  city  authorities  within  a 
limited  time  from  the  happening  of  the  in- 
jury, and  that  no  action  can  be  maintained 
against  the  city  unless  such  claim  has  first 
been  presented  as  provided  by  law.  Comp. 
Laws  1913,  §§  3627,  3628.  See  also  Coleman 
V.  Fargo,  8  N.  D.  69,  76  N.  W.  1051:  John- 
son V.  Fargo,  16  N.  D»  626,  108.  N.  W.  243, 
20  Am.  Neg.  Rep.  460;  Pyke  v.  Jamestown, 
16  N.  D.  157,  107  N.  W.  359;  Tonn  v.  Helena, 
42  Mont.  127,  36  L.R.A.(N.S.)  1136,  111  Pac. 
716,  3  N.  C.  C.  A.  437. 

The  same  departments  of  government  cre- 
ated by,  and  the  same  distribution  of  govern- 
mental power  made  in,  the  Constitution  of 
this  state,  were  also  created  by,  and  made 
in,  the  Federal  Constitution.  In  the  case  of 
Den  ex  dem.  Murray  v.  Hoboken  Land,  etc. 
Co.  18  How.  272,  279,  15  U.  S.  (L.  ed.)  372, 
376,  the  United  States  Supreme  Court  was 
called  upon  to  determine  whether  an  act 
which  authorized  the  treasury  department 
through  its  proper  officers  to  audit  the  ac- 
counts of  a  collector  of  customs,  ascertain 
the  balance  due  from  such  collector  to  the 
government,  and  issue  a  distress  warrant 
therefor,  delegated  judicial  powers  in  viola- 
tion of  the  Constitution.  In  considering  this 
point  the  court  said:  ''In  support  of  this 
position,  the  plaintiff  relies  on  that  part  of 
the  1st  section  of  the  3d  article  of  the  Con- 
stitution which  requires  the  judicial  power 
of  the  United  States  to  be  vested  in  one  su- 
preme court  and  in  such  inferior  courts  as 
Congress  may,  from  time  to  time,  ordain  and 
establish;  the  judges  whereof  shall  hold  their 
offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services  a  com- 
pensation which  shall  not  be  diminished  dur- 
ing their  continuance  in  office.    .    .    . 

"It  must  be  admitted  that,  if  the  auditing 
of  this  account,  and  the  ascertainment  of  its 
balance,  and  the  issuing  of  this  process,  was 
an  [94]  exercise  of  the  judicial  power  of  the 
United  States,  the  proceeding  was  void;  for 
the  officers  who  performed  these  acts  could 
exercise  no  part  of  that  judicial  power.  They 
neither  constituted  a  court  of  the  United 
States,  nor  were  they,  or  either  of  them,  so 
connected  with  any  such  court  as  to  perform 
even  any  of  the  ministerial  duties  which 
arise  out  of  judicial  proceedings. 

"The  question  whether  these  acts  were  an 
exercise  of  the  judicial  power  of  the  United 
States  can  best  be  considered  under  another 
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inquiry,  raised  by  the  further  objection  of 
the  plaintiff,  that  the  effect  of  the  proceed- 
ings authorized  by  the  act  in  question  is  to 
deprive  the  party,  against  whom  the  warrant 
issues,  of  his  liberty  and  property  'without 
due  process  of  law;'  and  therefore  is  in  con- 
flict with  the  5th  article  of  the  Amendments 
of  the  Constitution.     .    .     . 

'That  the  auditing  of  the  accounts  of  a 
receiver  of  public  moneys  may  be,  in  an  en- 
larged sense,  a  judicial  act,  must  be  admitted. 
So  are  all  those  administrative  duties  the 
performance  of  which  involves  an  inquiry 
into  the  existence  of  facts  and  the  applica- 
tion to  them  of  rules  of  law.  In  this  sense 
the  act  of  the  President  in  calling  out  the 
Militia  under  the  act  of  1796  (Martin  v. 
Mott,  12  Wheat.  19,  6  U.  S.  (L.  ed.)  637), 
or  of  a  commissioner  who  makes  a  certificate 
for  the  extradition  of  a  criminal,  under  a 
treaty,  is  judicial.  But  it  is  not  sufficient, 
to  bring  such  matters  under  the  judicial  pow- 
er, that  they  involve  the  exercise  of  judgment 
upon  law  and  fact.  U.  S.  v.  Ferreira,  13 
How.  40,  14  U.  S.  (L.  ed.)  42.  .  .  .  We 
do  not  doubt  the  power  of  Congress  to  pro- 
vide by  law  that  such  a  question  shall  form 
the  subject-matter  of  a  suit  in  which  the 
judicial  power  can  be  exerted.  The  act  of 
1820  makes  such  a  provision  for  reviewing 
the  decision  of  the  accounting  officers  of  the 
treasury.  But,  until  reviewed,  it  is  final  and 
binding;  and  the  question  is  whether  its  sub- 
ject-matter is  neccessarily,  and  without  re- 
gard to  the  consent  of  Congress,  a  judicial 
controversy.  And  we  are  of  opinion  it  is 
not. 

'To  avoid  misconstruction  upon  so  grave 
a  subject,  we  think  it  proper  to  state  that 
we  do  not  consider  Congress  can  .  .  .  with- 
draw from  judicial  cognizance  any  matter 
which,  from  its  nature,  is  the  subject  of  a 
•suit  at  the  common  law,  or  in  equity,  or 
admiralty.  ...  At  the  same  time  there 
are  matters  involving  public  rights,  which 
may  be  presented  in  such  form  that  the  judi- 
cial power  is  capable  of  acting  on  [95]  them, 
and  which  are  susceptible  of  judicial  deter- 
mination, but  which  Congress  may  or  may 
not  bring  within  the  cognizance  of  the  courts 
of  the  United  States,  as  it  may  deem  proper." 

And  in  the  recent  case  of  Ocampo  v.  U.  S. 
234  U.  S.  91,  58  U.  S.  (L.  ed.)  1231,  34  Sup. 
Ct.  712,  an  act  conferring  upon  the  prose- 
cuting attorney  power  to  investigate  charges 
of  crimes  in  lieu  of  preliminary  examination 
l>efore  a  magistrate  was  held  not  to  be  an 
unconstitutional  delegation  of  judicial  power. 
The  court  said:  "It  is  insisted  that  the 
finding  of  probable  cause  is  a  judicial  act, 
and  cannot  properly  be  delegated  to  a  prose- 
cuting attorney.  We  think,  however,  that  it 
is  erroneous  to  regard  this  function,  as  per- 
formed by  committing  magistrates  generally, 


or  under  Greneral  Orders,  No.  58,  as  being 
judicial  in  the  proper  sense.  There  is  no 
definite  adjudication.  A  finding  that  there 
is  no  probable  cause  is  not  equivalent  to  an 
acquittal,  but  only  entitles  the  accused  to 
his  liberty  for  the  present,  leaving  him  sub- 
ject to  rearrest.  ...  In  short,  the  func- 
tion of  determining  that  probable  cause  ex- 
ists for  the  arrest  of  a  person  accused  is 
only  quasi  judicial,  and  not  such  that,  be- 
cause of  its  nature,  it  must  necessarily  be 
confided  to  a  strictly  judicial  officer  or  tri- 
bunal.'' See  also  Cunningham  v.  Northwest- 
ern Imp.  Co.  44  Mont.  180,  119  Pac.  554, 
565,  1  N.  C.  C.  A.  720;  Monongahela  Bridge 
Co.  V.  U.  S.  216  U.  S.  177,  64  U.  S.  (L.  ed.) 
435,  30  Sup.  Ct.  366;  Boi^is  v.  Fklk  Ck>. 
147  Wis.  327,  37  L.R.A.(N.S.)  489,  133  N. 
W.  209,  3  N.  C.  C.  A.  649;  Com.  v.  Libbey, 
216  Mass.  356,  49  L.R.A.(N.S.)  879,  103  K. 
E.  923,  Ann.  Cas.  1916B  659;  Bushnell  ▼. 
Leland,  164  U.  S.  684,  41  U.  8.  (L.  ed.)  598, 
17  S.  Ct.  209. 

(6)  The  contention  that  the  act  is  void  as 
a  matter  of  public  policy  is  untenable.  The 
declaration  of  the  public  policy  of  tiie  state 
is  generally  a  matter  for  legislative  consid- 
eration. The  only  limits  upon  the  l^slatiTe 
power  in  determining  such  policy  are  those 
fixed  in  the  state  and  Federal  Constitutions. 
See  Northern  Pac.  R.  Co.  v.  Richland  County, 
28  N.  D.  172,  Ann.  Cas.  1916B  574,  L.R.A. 
.1915 A  129,  148  N.  W.  545;  6  Words  & 
Phrases,  5813,  et  eeq.;  4  Words  ft  Phrases, 
2d  series,  27,  et  seq.  See  also  State  v.  Ooyle, 
7  Okla.  Crim.  50,  122  Pac.  243;  McAllister 
y.  Fair,  72  Kan.  533,  3  L.R.A.(N.S.)  726, 
116  Am.  St.  Rep.  233,  84  Pac.  112,  114,  7 
Ann.  Cas.  973;  Vidal  v.  Philadelphia,  2  How. 
127,  197,  11  U.  S.  (L.  ed.)  205,  233;  State 
V.  Laramore,  175  [96]  Ind.  478,  94  N.  £. 
761,  Ann.  Cas.  1913B  1296;  Schultz  v.  State, 
89  Neb.  34,  33  L.R.A.(N.S.)  403,  130  N.  W. 
972,  Ann.  Cas.  1912C  495;  Allen  v.  Smith, 
84  Ohio  St.  283,  95  N.  E.  829,  Ann.  Cas. 
1912C  611 ;  Perkins  y.  Heert,  158  N.  Y.  306, 
43  L.R.A.  858,  70  Am.  St.  Rep.  483,  63  N.  £. 
18;  29  Am.  &  £ng.  Enc.  of  L.   (2d  ed.)   669. 

Ruling  Case  Law  (6  R.  C.  L.  §  108),  states 
the  law  to  be  as  follows:  *'It  is  generally 
recognized  that  the  public  poli<^  of  a  state 
is  to  be  found  in  its  Constitution  and  stat- 
utes, and  only  in  the  absence  of  any  declara- 
tion in  these  instrum^its  may  it  be  deter- 
mined from  judicial  decisions.  In  order  to 
ascertain  the  public  policy  of  a  state  in  re- 
spect to  any  matter,  the  acta  of  the  legisla- 
tive department  should  be  looked  to,  because 
a  legislative  act,  if  constitutional,  declares 
in  terms  the  policy  of  the  state,  and  is  final 
so  far  as  the  courts  are  concerned.  All  ques- 
tions of  policy  are  for  the  determination  of  the 
legislature,  and  not  for  the  courts;  and  there 
is  no  public  policy  which  prohibits  the  lsg<- 
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islature  from  doing  anything  which  the  Con- 
stitution does  not  prohibit.  Hence  the  courts 
are  not  at  liberty  to  declare  a  law  void  as  in 
Tiolation  of  public  policy.  .  .  .  Where 
coorts  intrude  into  their  decrees  their  opinion 
on  questions  of  public  policy  they  in  effect 
constitute  the  judicial  tribunals  as  lawmak- 
ing bodies  in  usurpation  of  the  powers  of  the 
legislature." 

In  Julien  y.  Model  Bldg.  etc.  Assoc.  116 
Wis.  79,  61  L.R.A.  668,  92  N.  W.  661,  the 
supreme  court  of  Wisconsin  said :  ''We  know 
of  no  ground  upon  which  a  constitutional 
legislative  enactment  can  be  rightly  spoken 
of  as  contrary  to  public  policy.  What  is  and 
what  is  not  public  policy  must  obviously  be 
determined  by  the  written  and  the  unwritten 
law,  giving  precedence  to  the  former  where 
the  two  are  in  conflict.  .  .  \  Laws  are 
never  said  to  be  contrary  to  public  policy  in 
any  other  sense  than  contrary  to  constitu- 
tional policy.  .  .  .  Statutes  are  not  tested 
by  any  rule  of  public  policy.  We  look  to  the 
statutes  as  well  as  the  unwritten  law  to  de- 
termine what  is  and  what  is  not  public  pol- 
icy, and  then  we  test  acts  inter  partes  by 
the  result.  If  such  acts  are  not  directly  the 
subject  of  legislation,  we  say  they  are  con- 
trary to  public  policy.  When  we  leave  con- 
stitutional limitations  out  of  view,  the  will 
of  the  legislative  branch  of  the  government, 
when  expressed,  is  the  highest  evidence  of 
public  policy.  To  judicially  condemn  its  ex- 
pressed will,  when  exercised  within  constitu- 
tional limitations,  would  be  [97]  the  plain- 
est kind  of  usurpation.  .  .  .  It  is  the 
province  of  the  statesman,  and  not  of  the 
lawyer,  to  discuss,  and  of  the  legislature  to 
determine  what  is  best  for  the  public  good, 
and  to  provide  for  it  by  proper  enactments. 
It  is  the  province  of  the  judge  to  expound 
the  law,  to  declare  public  policy  as  he  finds 
it  in  the  unwritten  and  written  law.  Public 
policy  is  a  proper  ground  for  a  decision  only 
in  the  sense  of  the  policy  of  the  law,  not  in 
the  sense  of  mere  judicial  notions  as  to  what 
is  best  for  the  public  good." 

"All  political  power  is  inherent  in  the  peo- 
ple. Government  is  instituted  for  the  pro- 
tection, security,  and  benefit  of  the  people." 
(N.  D.  Const.  §  2.)  The  executive,  legisla- 
tive, and  judicial  departments  were  created 
by  the  people  through  their  Constitution  to 
exercise  the  powers  and  perform  the  duties 
expressly  or  by  necessary  implication,  con- 
ferred or  imposed,  by  the  Constitution.  The 
officials  designated,  or  authorized,  by  the  peo- 
ple in  the  Constitution  to  operate  the  depart- 
ments of  government,  are  public  servants, 
required  to  perform  such  service  as  the  Con- 
stitution says  they  shall  perform,  and  as  the 
people  through  their  Constitution  have  au- 
thorized their  lawmaking  representatives  to 
impose  upon  them.    And  there  are  no  powers 


inherent  in  any  of  the  branches  (executive, 
l^islative,  or  judicial),  nor  duties  to  be 
evaded  by  any  of  them,  ''if  such  powers  have 
been  expressly  withheld  from  it  by  the  peo- 
ple, or  duties  have  been  imposed  upon  it  by 
them;  and  therefore  no  duty  can  be  evaded 
by  the  executive  or  judiciary  if  the  people 
have  authorized  its  imposition  by  the  l^s- 
lature,  their  law-making  power  on  either  of 
these  branches."  Kermott  v.  Bagl^,  19  N. 
D.  346,  124  N.  W.  397.  The  legislature  has 
Imposed  no  duty  upon  the  courts  under  the 
state  bonding  fund  act  which  might  not  be 
so  imposed.  See  Kermott  y.  Bagley,  supra. 
See  also  Interstate  Commerce  Commission  y. 
Brimson,  154  U.  S.  447,  38  U.  S.  (L.  ed.) 
1047,  4  Int.  Com.  Rep.  546,  14  S.  Ct  1125. 

(7-9)  It  is  next  contended  that  the  act  is 
invalid  because  it  delegates  unwarranted  leg- 
islative powers  to  the  commissioner  of  insur- 
ance and  state  auditing  board.  This  objec- 
tion is  directed  at  §  14  of  the  act,  which 
reads  as  follows:  'It  shall  be  the  duty  of 
the  commissioner  of  insurance  and  the  state 
auditing  board  to  estimate  at  the  beginning 
of  each  year  the  amount  required  for  addi-i 
tional  clerical  help  and  incidental  office  ex- 
penses made  necessary  by  the  additional  work 
devolving  upon  his  [98]  office  on  account  of 
the  provisions  of  this  act  for  that  year,  which 
estimated  amount  shall  be  reserved  from  the 
premiums  paid  in  and  shall  not  exceed  the 
sum  of  $1,500  per  annum.  The  amount  of 
premium  receipts  remaining  shall  be  used  for 
the  payment  of  losses;  provided  that  if  the 
amount  reserved  for  clerical  assistance  and 
incidental  expenses  is  more  than  sufficient  to 
pay  the  same  the  excess  shall  be  used  to  pay 
losses.  The  commissioner  of  insurance  shall 
have  the  authority  to  engage  clerical  assist- 
ance to  conduct  the  transactions  provided  for 
by  this  act.  He  shall  also  prepare  and  pro- 
vide the  necessary  blanks,  books,  stationery 
and  postage  and  cause  the  same  to  be  deliv- 
ered to  the  proper  officers  and  persons.  Such 
expenses  and  the  salaries  of  such  clerical 
assistance  shall  be  audited  and  allowed  by 
the  state  auditing  board." 

A  similar  objection  was  made  to  the  1913 
act.  The  objection  was  sustained  on  the 
ground  that  the  act  then  under  consideration 
attempted  "to  give  to  the  commissioner  of 
insurance  the  arbitrary  power  to  determine 
how  much  of  such  fund  shall  be  applied  to 
the  payment  of  losses,  and  how  much  to  the 
payment  of  deputies,  clerk  hire,  and  other 
expenses  of  the  department,  and,  particularly, 
because  no  limitation  is  placed  upon  the 
amount  which  may  be  devoted  to  the  last- 
menth)ned  subject."  (See  State  v.  Taylor, 
27  N.  D.  78,  84,  145  N.  W.  426.) 

Relator  contends  that  the  amount  (not  ex- 
ceeding $1,500),  authorized  to  be  expended 
"for  clerical  help  and  incidental  office  ex- 1 
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penses"  under  the  provisions  of  §  14  of  the 
present  act,  applies  only  to  salaries  of  clerks 
and  incidental  expenses  connected  with  the 
office,  and  does  not  apply  to  other  necessary 
expenses  of  organizing  and  operating  the 
bonding  fund,  such  as  blanks,  books,  and  sta- 
tionery. And  the  relator  contends  that  with 
respect  to  such  latter  expenses,  the  commis- 
sioner of  insurance  is  given  an  unlimited  au- 
thority to  expend  any  amount  of  money  which 
he  may  desire,  and  that  therefore  the  decision 
of  this  court  in  holding  the  former  act  uncon- 
stitutional as  an  unwarranted  delegation  of 
legislative  powers  applies  equally  to  the  pres- 
ent act. 

The  province  of  the  courts  is  to  construe 
and  interpret  laws, — not  to  make  them.  If 
the  language  of  a  statute  is  clear  and  unam- 
biguous, there  is  no  room  for  construction, 
and  the  legislature  must  be  presumed  to  have 
intended  to  say  what  it  said.  36  Cyc.  1106, 
1107;  26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
598.  This  is  so,  even  though  the  statute  so 
understood  [99]  "leads  to  absurd  and  mis- 
chievous results  .  .  .;  for  courts  are  not 
to  inquire  as  to  the  motive  of  the  legislature, 
nor  to  depart  from  a  meaning  clearly  con- 
veyed in  unambiguous  words,  because  the 
statute,  as  literally  understood,  appears  to 
lead  to  unwise  consequences  or  to  contravene 
public  policy."  (26  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  599.)  Construction  or  interpreta- 
tion becomes  necessary  only  in  cases  where  an 
act  is  ambiguous  or  of  doubtful  meaning.  The 
object  of  all  interpretation  and  construction 
of  statutes  is  to  ascertain  and  give  effect 
to  the  intention  of  the  legislature.  36  Cyc. 
1106;  26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
597. 

In  order  to  ascertain  the  legislative  intent 
it  is  proper  to  consider  the  occasion  and  ne- 
cessity of  the  enactment,  the  defects  or  evils 
of  the  former  law,  and  the  mischief  sought 
to  be  prevented  or  cured  by  the  new  legisla- 
tion. "For  this  purpose  the  court  should  put 
itself  in  the  place,  at  the  time  of  its  enact- 
ment, of  the  legislature  which  passed  it,  in- 
vestigating the  then  existing  state  of  the 
common  or  statutory  law  on  the  subject, 
contemporaneous  circumstances,  and  the  ex- 
ternal or  historical  facts  which  led  to  its 
enactment,  and  make  such  application  of  the 
provisions  of  the  statute  as  will  best  promote 
the  object  of  the  legislation.  But  it  has  been 
declared  that  it  is  only  when  the  statute  or 
its  phraseology  is  ambiguous  and  such  as  to 
admit  of  two  meanings  that  a  historical  in- 
vestigation of  this  kind  is  permissible.''  (26 
Am.  &.  Eng.  Enc.  of  Law  (2d  ed.)  632.  See 
also  36  Cyc.  1110.)  The  present  law  was 
enacted  by  the  legislature  to  accomplish  the 
purpose  sought  to  be  accomplished  by  the 
former  act.  It  was  introduced  by  the  same 
senator  who  introduced  the  former  act^    It  is 


presumed  that  the  legislature,  in  passing  the 
statute  under  consideration,  "acted  with  & 
full  knowledge  of  the  constitutional  scope  of 
its  powers,  of  prior  legislation  on  the  same 
subject,  and  its  construction  by  the  courts." 
36  Cyc.  1135.  See  also  36  Cyc.  1153.  It  is 
presupied  that  the  legislature  intended  to 
enact  a  valid  law.  And,  therefore,  when  a 
statute  is  susceptible  of  two  constructions, 
one  of  which  will  render  it  valid  and  another 
which  will  render  it  unconstitutional  and 
void,  the  former  construction  will  be  adopted. 
26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  640; 
Cooley,  Const.  Lim.  255.  These  well-known 
rules  are  peculiarly  applicable  to  the  statu- 
tory provision  under  consideration.  And  by 
applying  these  rules,  we  reach  the  conclu- 
sion that  the  legislature  did  not  intend  to 
authorize  the  commissioner  of  insurance  to 
expend  to  exceed  $1,500  per  annum  for  all 
[100]  expenses  in  his  office,  inclusive  of  cleri- 
cal assistance  and  office  supplies  for  operation 
of  the  state  bonding  fund. 

(10)   The    relator    next    contends    that    it 
would    be    impossible    to    operate    the    state 
bonding  fund  for  $1,500  per  year,  and  that 
this  limitation  upon  operating  expenses  ^wiil 
render   the   act  "wholly   ineffective,  inopera- 
tive, and  impossible  of  performance  because 
of  lack  of  means  and  funds  to  conduct  the 
same."     The  objection  does  not  rest  on  con- 
stitutional grounds.    It  is  not  contended  that 
any  specific  constitutional  provision  has  been 
violated.     The  objection  merely  goes  to   the 
wisdom  and  policy  of  the  legislation.      The 
moneys  to  be  expended  in  executing  or  admin- 
istering a  legislative  enactment  is  peculiarly 
a  matter  for  legislative  determination.     It  is 
presumed  that  the  legislature  informed  itself 
on  the  subject,  and  for  reasons  satisfactory 
to  its  judgment  determined  the  amount    of 
necessary  operating  expenses,  and  fixed    the 
maximum  thereof  at  $1,500  per  annum.     See 
6  R.  C.  L.  §§  111-113.    With  the  wisdom  of 
this  legislation  we  are  not  concerned.     The 
responsibility  therefore  rests  upon  the  legis- 
lature, and  not  upon  the  courts;   and  it   is 
difficult  to  see  why  the  relator  should  com- 
plain because  the  legislature  was  too  parsi- 
monious in   the  allowance  of  operating    ex- 
penses.    If  anyone  has  cause  for  complaint, 
it  would  be  the  commissioner  of  insurance, 
whose  duty  it  is  to  operate  the  department. 
He,  however,  does  not  complain.    But  in  his 
return  herein  he  admits  that  he  is  about  to 
perform  the   duties  prescribed   by   the  act; 
denies  that  the  act  is  unconstitutional    for 
any  of  the  reasons  assigned  by  the  relator; 
he  further  admits  "that  he  is  permitted  to 
employ  clerks  and   servants  to  conduct  the 
additional  labor  imposed  upon  his  office   by 
said  act,  and  he  is  further  authorized  to  pre- 
pare the  necessary  blanks,  books,  stationery, 
and  postage;  but  alleges  that  the  amount  to 
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be  expended  for  such  purposes  is  limited  and 
fixed  by  the  terms  of  the  act." 

(11)  The  relator  also  asserts  that  ''the  act 
deprives  citizens  of  the  state  of  tlie  constitu- 
tional right  of  due  process  of  law  in  requir- 
ing the  appointment  of  an  attorney  in  fact 
upon  whom  service  of  judicial  process  may 
be  made."  This  objection  is  predicated  upou 
§  9  of  the  act,  which  reads'  as  follows:  ''The 
officer  to  be  bonded  shall,  prior  to  the  execu- 
tion of  such  bond,  execute  and  file  in  the 
office  of  the  commissioner  of  insurance,  an 
instrument  appointing  the  commissioner  of 
insurance,  and  his  successors,  his  true  and 
lawful  attorney  upon  whom  all  [101]  process 
in  any  action  or  proceeding  against  such 
officer  may  be  served,  and  therein  shall  agree 
that  any  process  which  may  be  served  upon 
bis  said  attorney  shall  be  of  the  same  force 
and  validity  as  if  served  on  him  personally, 
and  that  the  authority  thereof  shall  continue 
in  force,  irrevocably  so  long  as  any  liability 
of  such  official  or  of  such  state  bonding  fund 
remains.  In  actions  upon  such  bond  when 
the  sheriff  files  his  return  that  he  is  unable, 
after  diligent  search,  to  find  such  bonded 
officer  for  the  purpose  of  serving  the  sum- 
mons, service  upon  the  commissioner  of  in- 
surance shall  be  deemed  and  held  to  be  per- 
sonal service  upon  such  bonded  official. 
Whenever  process  against  any  such  bonded 
official  shall  be  served  upon  the  commissioner 
of  insurance,  he  shall  forthwith  mail  a  copy 
of  such  process,  postage  prepaid,  directed  to 
such  bonded  official  at  the  residence  of  such 
official  stated  in  sucli  instrument.  The  com- 
missioner shall  keep  a  record  of  all  such 
process  which  shall  show  the  time  and  hour 
of  service." 

The  relator  says  that  this  section  "takes 
away  from  every  citizen  who  happens  to  be 
an  office  holder  and  whose  official  acts  have 
been  questioned  either  rightfully  or  wrong- 
fully, the  right  of  .  .  .  having  process 
served  personally  upon  him,  one  of  the  most 
valuable  rights  which  are  accorded  to  the 
citizen  by  the  Constitution." 

Relator's  counsel  assumes  that  the  provi- 
sion under  consideration  dispenses  with  per- 
sonal service  upon  the  principal  (the  officer 
bonded),  in  all  actions  uppn  claims  arising 
under  the  state  bonding  fund  act.  The  act 
is  not  susceptible  of  this  construction.  It 
clearly  contemplates  personal  service  upon 
the  officer  bonded  the  same  as  in  all  other 
actions,  where  such  service  may  be  had.  The 
provision  for  service  upon  the  commissioner 
of  insurance  as  attorney  becomes  applicable 
only  "in  actions  upon  such  bond  when  the 
sheriff  files  his  return  that  he  is  unable,  after 
diligent  search,  to  find  such  bonded  officer 
ioT  the  purpose  of  serving  the  summons." 

Obviously  the  only  persons  whose  rights 
are  affected  or  whose  property  may  be  taken 
Ann.  Cas.  1918A— 38. 


are  the  municipal  officers  who  hereafter  may 
procure  official  bonds  under  the  provisions  of 
the  state  bonding  fund  act.  And  the  rights 
of  such  officers  could  be  affected  only  in  a 
case  wherein  it  was  sought  to  obtain  and 
enforce  against  them  or  their  property  a  per- 
sonal judgment  based  upon  service  of  process 
made  upon  the  commissioner  of  insurance  as 
attorney.  Whether  an  officer  could  in  any 
event  successfully  [102]  maintain  the  objec- 
tion sought  to  be  raised  by  the  relator  we 
are  not  called  upon  to  determine.  The  rela- 
tor is  not  an  officer,  and  his  rights  are  not, 
nor  arc  the  rights  of  the  state,  or  any  of  its 
municipalities  or  citizens,  generally  affected. 
The  rights  of  claimants  to  maintain  actions 
and  establish  their  claims  against  the  state 
bonding  fund  are  not  affected,  nor  are  the 
rights  of  the  commissioner  of  insurance  to 
defend  such  actions  lessened  or  impaired.  It 
is  a  firmly  settled  principle  of  law  that  a 
court  will  not  listen  "to  an  objection  made 
to  the  constitutionality  of  an  act  by  a  party 
whose  rights  it  does  not  affect,  and  who  has 
therefore  no  interest  in  defeating  it."  Cooley, 
Const.  Lim.  7th  ed.  232. 

Cj'c.  (8  Cyc.  788)  states  the  rule  thus: 
"All  constitutional  inhibition  against  the  tak- 
ing of  private  property  without  due  process 
of  law,  and  all  constitutional  guaranties  of 
equal  rights  and  privileges,  are  for  the  benefit 
of  those  persons  only  whose  rights  are  af- 
fected, and  cannot  be  taken  advantage  of  by 
any  other  persons." 

"A  person  who  is  seeking  to  raise  the  ques- 
tion as  to  the  validity  of  a  discriminatory 
statute  has  no  standing  for  that  purpose 
unless  he  belongs  to  the  class  which  is  preju- 
diced by  the  statute."  (6  R.  C.  L.  §  89.) 
And  "where  the  class  which  includes  the 
party  complaining  is  in  no  wise  prejudiced 
the  genera]  rule  is  that  it  is  immaterial 
whether  a  law  discriminates  against  other 
classes,  or'  denies  to  other  persons  equal  pro- 
tection of  the  laws."  (6  R.  C.  L.  §  88.) 
But  "a  member  of  a  particular  class  which 
may  be  discriminated  against  does  not  neces- 
sarily have  the  right  to  champion  any  griev- 
ance of  that  entire  class  in  the  absence  of 
any  actual  interest  which  is  prejudiced  or 
impaired  by  the  statute  in  question."  (6 
R.  C.  L.  §  90.)  This  principle  has  repeatedly 
been  announced  by  this  court.  State  v.  Mc- 
Nulty,  7  N.  D.  169,  73  N.  W.  87;  State  v. 
Donovan,  10  N.  D.  203,  86  N.  W.  709;  Turn- 
quist  v.  Cass  County  Drain  Comrs.  11  N.  D. 
514,  92  N.  W.  852 ;  Ely  v.  Rosholt,  11  N.  D. 
569,  93  N.  W.  864 ;  State  v.  Stevens,  19  N.  D. 
249,  123  K  W.  888. 

In  State  v.  McNulty,  7  N.  D.  169,  73  N. 
W.  87,  a  search  warrant  had  been  Issued 
under  the  provisions  of  the  state  prohibition 
law  for  the  seizure  of  all  property  in  a  cer- 
tain building.    Part  of  the  building  was  occu- 
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pied  as  a  hotel,  and  the  defendant  claimed 
that  the  warrant  and  the  statute  under  which 
it  was  issued  were  invalid  for  the  reason 
[103]  that  the  property  of  guests  in  the 
hotel  might  be  taken  without  due  process 
of  law.  In  disposing  of  this  contention  this 
court  said:  "In  law,  it  can  make  no  .  .  . 
difference  to  him  whether  the  property  of 
third  persons  is  seized  or  not.  It  is  a  well- 
established  and  wholesome  rule  of  law  that 
no  one  can  take  advantage  of  the  unconsti- 
tutionality ot  any  provision  who  has  no  in- 
terest in  and  is  not  affected  by  it."  No  court 
has  applied  this  principle  with  greater  force 
than  the  Federal  Supreme  Court.  See  Clark 
V.  Kansas  City,  176  U.  S.  114,  44  U.  S.  (L. 
ed.)  393,  20  S.  Ct  284;  Aluminum  Co.  of 
America  v.  Ramsey,  222  U.  S.  251,  56  U.  S. 
(L.  ed.)  185,  32  S.  Ct.  76,  1  N.  C.  C.  A. 
251;  Collins  v.  Texas,  223  U.  S.  288,  56  U. 
S.  (L.  ed.)  439,  32  S.  Ct.  286;  Standard 
Stock  Food  Co.  v.  Wright,  225  U.  S.  540,  66 
U.  S.  (L.  ed.)  1197,  32  S.  Ct.  784;  Jeffrey 
Mfg.  Co.  V.  Blagg,  235  U.  S.  571,  59  U.  S. 
(L.  ed.)  364,  35  S.  Ct.  167,  7  N.  C.  C.  A. 
570;  Tyler  v.  Registration  Ct.  Judges,  179 
U.  S.  405,  45  U.  S.  (L.  ed.)  252,  21  S.  Ct. 
206;  see  also  State  v.  Kirby,  34  S.  D.  281, 
148  N.  W.  533;  Jensen  v.  Southern  Pac.  Co. 
215  N.  Y.  514,  Ann.  Cas.  1916B  276,  L.R.A. 
1916A  403,  109  N.  E.  600;  Cram  v.  Chicago, 
-etc.  R.  Co.  85  Neb.  586,  123  N.  W.  1045,  19 
Ann.  Cas.  170,  and  valuable  note  commencing 
at  page  175  in  latter  report. 

(12)  No  person  is  required  to  obtain  an 
official  bond  from  the  state  bonding  fund. 
A  bond  executed  by  personal  sureties  or  by  a 
surety  company  may  still  be  furnished  as 
before.  The  act  exacts  the  same  requirement 
from  all  officers  accepting  the  benefits  there- 
of. Wliether  any  person  who  accepts  the 
benefits  of  the  state  bonding  fund  act  can 
subsequently  be  heard  to  say  that  any  of  its 
provisions  are  invalid,  we  do  not  determine, 
because  that  question  is  not  properly  before 
us  in  this  action.  Obviously  this  court 
should  not  decide  questions  abstractly,  or 
speculate  upon  the  proper  decision  of  issues 
which  may  never  arise.  The  extent  of  in- 
quiry in  an  original  proceeding  in  the  su- 
preme court  was  recently  considered  by  the 
supreme  court  of  Wisconsin  in  State  v.  Frear, 
148  Wis.  456,  L.R.A.1915B  569,  134  N.  W. 
673,  135  N.  W.  164,  Ann.  Cas.  1913A  1147. 
That  was  an  original  proceeding  assailing  the 
constitutionality  of  the  state  income  tax  law. 
The  court  held  that  "in  such  an  action  only 
those  questions  will  be  determined  which 
may  be  considered  as  relating  to  the  validity 
of  the  whole  act,  leaving  for  future  considr 
eration,  as  concrete  cases  [104]  may  arise, 
the  questions  relating  to  the  validity  of  minor 
provisions  as  to  matters  of  detail."  The 
court  declined  to  decide  in  that  action  wheth- 


er national  banks  or  public  officers  could  be 
constitutionally  subjected  to  the  payment  of 
such  tax.  See  also  State  v.  Eberhardt,  158 
Wis.  20,  147  N.  W.  1016;  Hunter  v.  Colfax 
Consol.  Coal  Co.  175  la.  245,  L.R.A.1917D  15, 
154  N.  W.  1037;  State  v.  Howard,  96  Neb. 
278,  147  N.  W.  689,  695;  State  v.  Hanna, 
28  N.  D.  583,  149  N.  W.  673;  Phoenix  R. 
Co.  V.  Geary,  239  U.  S.  277,  60  U.  S.  (L.  ed.) 
287,  36  S.  Ct.  45;  Minsinger  v.  Rau,  236  Pa. 
St.  327,  84  Atl.  902,  Ann.  Cas.  1913E  1324; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107,  56 
U.  S.  (L.  ed.)  389,  31  S.  Ct.  342,  Ann.  Cas. 
1912B  1312. 

(13)  It  is  next  asserted  that  the  act  con- 
tains wrongful  and  unlawful  discriminations 
and  arbitrary  classlBcations,  and  therefore 
contravenes  §  11  of  the  state  Constitution, 
which  reads:  "All  laws  of  a  general  nature 
shall  have  a  uniform  operation.''  This  objec- 
tion is  directed  at  the  following  provisions 
of  the  act: 

"Section  2.  ...  No  such  bonds  shall 
be  issued  .  .  .  for  the  bonding  of  any 
official  for  a  greater  amount  than  $50,000; 
and  any  official  required  by  law  to  be  bonded 
in  any  greater  amount  than  $50,000,  shall  be 
bonded  in  the  sum  in  excess  of  $50,000  with 
a  duly  authorized  surety  company  or  by  per- 
sonal sureties.  The  premiums  on  such  excess 
bonds,  except  in  the  case  of  personal  sureties, 
shall  be  paid  out  of  the  county,  village,  city, 
town,  school  district,  or  township  treasury 
as  the  case  may  be.*' 

Section  3:  "The  premium  of  such  bonds 
shall  be  25  cents  per  hundred  dollars  per 
year  on  all  bonds  issued.  Such  premium 
shall  be  paid  in  advance  by  the  proper  au- 
thorities of  each  county,  city,  town,  village, 
school  district  or  township,  from  its  respec- 
tive treasury  to  the  state  treasurer,  who  shall 
issue  receipts  therefor  as  hereinafter  pro- 
vided. The  minimum  on  small  bonds  and 
short  term  officers'  bonds  shall  not  be  less 
than  $2.50." 

Tlie  specific  objection  is:  (1)  That  the 
duties,  obligations,  dangers,  and  risks  of  the 
various  officers  to  be  bonded  are  of  such  dif- 
ferent degrees  that  different  premiums  should 
be  charged:  and  (2)  that  any  county  whose 
treasurer  is  required  to  furnish  bonds  in  ex- 
cess of  $50,000  will  be  [105]  compelled  to 
pay  an  excessive  rate  for  the  bond  required 
in  excess  of  $50,000. 

The  Constitution  neither  requires  munici- 
pal officers  to  furnish  official  bonds,  nor  does 
it  exempt  them  from  so  doing.  In  absence 
of  such  constitutional  provisions,  it  is  gener- 
ally hold  that  the  legislature  has  the  right 
to  require  such  officers  to  furnish  bonds.  29 
Cyc.  1375  et  seq.  See  also  Dill.  Mun.  Corp. 
5th  ed.  §§  97-103,  394-396,  433.  In  such 
case  the  legislature  (within  the  limits  of  its 
Constitutional  authority)  may  also  determine 
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what  officers  sball  furnish  snch  bonds,  and 
the  amounts  and  conditions  thereof.  The  leg- 
islature of  this  state  has  designated  the  offi- 
cers required  to  furnish  bonds,  and  prescribed 
the  conditions  and  amounts  thereof.  Gomp. 
Laws  1913,  §§  660,  663,  et  seq.)  In  1899  the 
legislature  enacted  a  law  providing  that  every 
county  treasurer  must  furnish  a  surety  bond, 
and  that  the  amount  of  the  premium  therefor 
shall  be  audited  and  paid  out  of  the  general 
fund  of  the  county.  (Comp.  Laws  1913, 
§  664.)  And  in  1903  the  legislature  enacted 
another  law  providing  that  whenever  any 
county,  township,  city,  village,  or  school- 
district  officer  thereafter  elected  shall  be  re- 
quired by  law  to  give  or  famish  a  bond  for 
the  faithful  performance  of  his  duties,  such 
bond  may  be  executed  by  some  responsible 
surety  company  authorized  to  do  business  in 
the  state;  and  that  the  premium  for  such 
bond  shall  be  audited  and  paid  out  of  the 
general  fund  of  the  county,  township,  city, 
or  school  district,  as  the  case  may  be,  for 
whose  benefit  the  same  is  given.  (Comp. 
Laws  1913,  §  669.)  These  statutory  provi- 
sions have  remained  in  force  ever  since  they 
became  effective. 

The  amount  of  official  bonds  to  be  furnished 
by  the  various  county  officers  as  fixed  by  the 
legislature  in  no  instance  exceeds  $50,000  in 
amount,  nor  can  any  county  officer  be  re- 
quired to  furnish  a  bond  exceeding  this 
amount,  except  the  sheriff,  coroner,  and  coun- 
ty treasurer,  which  officers  are  required  to 
furnish  bonds  in  a  penal  sum  to  be  fixed  by 
the  board  of  countv  commissioners.  Each  of 
these  officers,  therefore,  may  be  required, 
Wpon  direction  by  the  county  commissioners, 
but  not  otherwise,  to  furnish  a  bond  in  excess 
of  this  amount.  As  alreadv  stated,  the  re- 
quirement  that  municipal  officers  furnish  offi- 
cial bonds  depends  solely  upon  legislative 
enactment.  The  legislature  could  have  pro- 
vided that  no  municipal  officer  should  be 
required  to  furnish  a  bond  in  an  [106]  amount 
exceeding  $50,000;  or  it  could  have  dispensed 
with  such  bonds  altogether. 

The  constitutional  provision  invoked  by 
the  relator  was  first  construed  by  this  court 
in  Vermont  Loan,  etc.  Co.  v.  Whithed,  2  N. 
D.  82,  49  N.  W.  318.  In  that  case  this  court, 
speaking  through  Mr.  Justice  Bartholomew, 
said:  "The  uniform  operation  required  by 
this  provision  does  not  mean  universal  opera- 
tion. A  general  law  may  be  constitutional, 
and  yet  operate  in  fact  only  upon  a  very 
limited  number  of  persons  or  things,  or  with- 
in a  limited  territory.  But,  so  far  as  it  is 
operative,  its  burdens  and  benefits  must  bear 
alike  upon  all  persons  and  things  upon  which 
it  does  operate,  and  the  statute  must  contain 
no  provision  that  would  exclude  or  impede 
this  uniform  operation  upon  all  citizens,  or 
*11  subjects  and  places,  within  the  state,  pro- 


vided they  were  brought  within  the  relations 
and  circumstances  specified  in  the  act." 

It  was  again  construed  in  Picton  v.  Cass 
County,  13  N.  D.  242,  100  N.  W.  711,  8  Ann. 
Cas.  345,  wherein  an  act  which  provided  for 
the  enforcement,  by  judicial  proceedings,  of 
taxes  upon  real  property  sold  to  the  state 
or  county,  and  remaining  unredeemed  for 
more  than  three  years,  and  gave  to  the  sev- 
eral boards  of  county  commissioners  of  all 
counties  in  the  state  a  discretionary  author- 
ity to  institute  such  judicial  proceedings,  was 
assailed  as  violative  thereof.  In  that  case 
this  court,  speaking  through  Chief  Justice 
Toung,  quoted  with  approval  the  language 
used  bv  Mr.  Justice  Bartholomew  in  Vermont 
Loan,  etc.  Co.  v.  Whithed,  quoted  above,  and 
further  said:  ''It  has  already  been  noted 
that  the  act  under  consideration  contains  no 
provision  restricting  its  operation.  On  the 
contrary,  it  is  in  force  and  available  in  every 
county  in  the  state.  It  is  probable  that  all 
counties  will  not  avail  themselves  of  the  rem- 
edy provided  by  this  act  at  the  same  time. 
Some  may  proceed  in  one  year,  others  later, 
and  some  possibly  not  at  all.  The  rights  of 
the  county  and  the  state,  as  well  as  the  tax 
debtor,  in  reference  to  these  forfeited  lands, 
in  counties  where  the  remedy  is  invoked,  will 
be  different  from  those  which  exist  in  coun- 
ties where  it  is  not  resorted  to.  This,  how- 
ever, is  merely  a  difference  arising  from  the 
application  of  different  remedies.  The  conse- 
quences are  the  same  in  each  county  in  which 
the  remedy  is  applied,  and,  as  we  have  seen, 
it  is  applicable  to  every  county  in  the  state. 
That  satisfies  the  requirement  of  the  Consti- 
tution that  laws  of  a  general  nature  shall 
be  of  uniform  operation.  This  [107]  provi- 
sion does  not  require  uniformity  in  the  ex- 
ecution of  laws.  If  it  did,  practical  legisla- 
tion would  be  quite  impossible.  .  .  .  The 
same  contention  was  urged  in  Leavenworth 
County  V,  Miller,  7  Kan.  479,  12  Am.  Rep. 
425.  In  denying  it,  and  holding  that  an  act 
authorizing  counties  to  subscribe  for  stock, 
and  to  issue  bonds  to  aid  in  the  construction 
of  railroads,  did  not  violate  this  provision, 
the  court  said:  'The  act  under  consideration 
is  so  obviously  in  harmony  with  this  section 
that  the  question  attempted  to  be  raised  upon 
its  supposed  incongruity  needs  no  elucidation 
from  us.  All  the  provisions  of  said  act  are 
expressly  enacted  for  the  whole  state  and  for 
every  part  of  the  state;  and  it  is  no  more 
necessary  that  the  same  amount  of  stock  be 
taken  in  each  and  every  county  in  the  state, 
in  order  that  the  act  shall  have  a  uniform 
operation  therein,  than  that  the  same  num- 
ber of  men  shall  be  executed  in  each  county 
of  the  state,  in  order  that  the  law  punishing 
murder  in.  the  first  degree  shall  have  a  uni- 
form operation  throughout  the  state."*  See 
also  Minneapolis,  etc.  Elevator  Ca  y.  Traill 
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County,  9  N.  D,  213,  50  L.R.A.  266,  82  N. 
W.  727;  State  v.  Anderson,  22  N.  D.  65,  132 
N.  W.  433. 

These  deeisionB  are  in  harmony  with  the 
holdings  of  the  Federal  Supreme  Court  on 
analogous  questions.  Atkin  v.  Kansas,  101 
U.  S.  207,  48  U.  S.  (L.  ed.)  148,  24  S.  Ct. 
124;  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S. 
571,  59  U.  S.  (L.  ed.)  364,  35  S.  Ct.  167, 
7  N.  C.  C.  A.  570;  (xerman  Alliance  Ins.  Co. 
V.  Lewis,  233  U.  S.  389,  58  U.  S.  (L.  ed.) 
1011,  L.R.A.1915C  1189,  34  S.  Ct.  612;  Miller 
V.  Wilson,  236  U.  S.  373,  59  U.  S.  (L.  ed.) 
628,  L.R.A.1915F  829,  35  S.  Ct.  342;  Bosley 
V.  McLaughlin,  236  U.  S.  385,  59  U.  S.  (L. 
ed. )  632^  35  S.  Ct.  345 ;  Heim  v.  McCall,  239 
U.  S.  175,  Ann.  Cas.  191 7B  287,  60  U.  S. 
(L.  ed.)  206,  36  S.  Ct.  78;  Hadacheck  v.  Se- 
bastian, 239  U.  S.  394,  Ann.  Cas.  1917B  927, 
60  U.  S.  (L.  ed.)  348,  36  S.  Ct.  143;  Miller  v. 
Strahl,  239  U.  S.  426,  60  U.  S.  (L.  ed.)  364, 
36  S.  Ct.  147. 

In  Atkin  v.  Kansas,  191  U.  S.  207,  48  U,  S. 
(L.  ed.)  148,  24  S.  Ct.  124,  the  court  held: 
"The  equal  protection  of  the  laws  is  not  de- 
nied to  a  contractor  for  a  public  work  or  his 
employees  by  the  provisions  of  Kan.  Gen. 
Stat.  1901,  §§  3827-3829,  making  it  a  crimi- 
nal offense  for  such  contractor  to  permit  or 
require  an  employee  to  perform  labor  upon 
the  work  in  excess  of  eight  hours  each  day." 
In  discussing  this  point  in  that  case  the 
court  said:  "Equally  without  any  founda- 
tion upon  which  [108]  to  rest  is  the  proposi- 
tion that  the  Kansas  statute  denied  to  the 
defendant  or  to  his  employee  the  equal  pro- 
tection of  the  laws.  The  rule  of  conduct 
prescribed  by  it  applies  alike  to  all  who  con- 
tract to  do  work  on  behalf  either  of  the  state 
or  of  its  municipal  subdivisions,  and  alike  to 
all  employed  to  perform  labor  on  such  work." 

In  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 
59  U.  S.  (L.  ed.)  364,  35  S.  Ct.  167,  7  N.  C. 
C,  A.  570,  it  was  held  that  employers  having 
five  or  more  employees  are  not  denied  the 
equal  protection  of  the  laws  because  their 
failure  to  comply,  with  the  terms  of  the  Ohio 
workman's  compensation  act  by  paying  into 
a  state  insurance  fund  thereby  created  the 
premiums  required  by  that  act  deprives  them 
in  negligence  suits  of  the  defenses  of  contrib- 
utory negligence,  assumed  risk,  and  the  neg- 
ligence of  fellow  servants,  while  those  em- 
ploying four  or  less  employees  are  still  privi- 
leged to  make  either  or  all  of  these  defenses. 

In  German  Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  U.  S.  (L.  ed.)  1011,  L.R.A. 
1915C  1189,  34  S.  Ct.  612,  the  court  held 
that  an  act  of  the  Kansas  legislature  regulat- 
ing the  rates  of  fire  insurance  companies  was 
not  rendered  invalid  as  to  other  insurance 
companies,  as  denying  the  equal  protection 
of  the  laws,  by  a  provision  in  sucK  act  where- 
by farmers'  mutual  insurance  companies  or- 


ganized and  doing  business  under  the  laws 
of  the  state,  and  insuring  only  farm  prop- 
erty, were  exempted  from  such  regulation. 

The  state  bonding  fund  act  does  not  dis- 
criminate in  favor  of,  or  against,  any  par- 
ticular municipality  or  municipalities.  Nor 
does  it  discriminate  against  any  officer  or 
ofiicers  belongng  to  the  same  class.  It  ap- 
plies equally  and  uniformly  to  all  munici- 
palities and  persons  similarly  situated.  The 
duties  to  be  performed  by  the  incumbent  of 
a  particular  office  are  of  the  same  character 
in  every  county  in  the  state.  The  danger 
and  risk  of  loss  incident  to  any  particular 
ofiice  are  presumptively  the  same  in  the  dif- 
ferent counties.  If  the  premiums  charged 
for  the  official  bonds  of  certain  ofiicers  are 
too  low,  every  official  of  that  class,  and  every 
county  in  the  state,  is  similarly  affected.  If 
the  premium  for  the  official  bonds  of  other 
officers  is  too  high,  every  official  of  that  class, 
and  every  county  in  the  state,  is  similarly 
affected  thereby.  All  are  treated  alike.  The 
same  holds  true  with  respect  to  other  mu- 
nicipalities. This  is  also  true  with  regard 
to  the  limitations  placed  upon  the  amount 
for  which  any  official  may  be  bonded.  This 
limitation  pi 09]  applies  to  all  officers  and 
all  municipalities.  Any  municipal  officer 
may  be  bonded  to  the  amount  of  $50,000. 
None  can  be  bonded  for  a  greater  amount. 
So  far  as  the  excess  is  concerned  the  former 
law  remains. 

The  limitation  in  amount  of  any  one  risk 
to  be  assumed  by  the  state  bonding  fund  is 
merely  a  recognition  of  the  same  principU- 
found  in  the  laws  of  this  state,  limiting  the 
amount  of  any  one  risk  which  an  insurance 
company  may  assume,  and  the  amount  which 
any  banking  corporation  may  loan  to  any 
one  person  or  concern.  This  is  generally 
recognized  as  a  proper  and  valid  exercise  of 
legislative  power,  as  well  as  sound,  wise  leg- 
islative policy.  If  it  is  within  the  province 
of  legislative  power  and  policy  to  impose 
such  restrictions  upon  private  corporations 
engaged  in  this  class  of  business,  there  seems 
to  be  no  good  reason  why  it  should  be  beyond 
such  power  to  impose  restrictions  of  a  simi- 
lar nature  upon  the  same  business  when  it  is 
carried  on  under  the  direction  of  the  state 
itself. 

(14)  It  is  also  asserted  that  the  act  vio- 
lates §  186  of  the  Constitution,  which  pro- 
vides that  "no  money  shall  be  paid  out  of 
the  state  treasury  except  upon  an  appropria- 
tion by  law,  and  on  warrant  drawn  by  the 
proper  officers.  .  .  .**  Relator  claims  ''that 
the  moneys  collected  as  premiums  and  depos- 
ited in  the  state  treasury,  become  a  part  of 
the  funds  in  the  custody  of  the  state  treas- 
urer, and,  although  in  the  form  of  a  special 
fund,  they  are  unquestionably  funds  in  the 
state  treasury,  and  such  funds  cannot  con- 
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stitutionally  be  drawn  except  in  the  specific 
manner  pointed  out  by  the  Constitution." 
The  same  contention  was  made  with  respect 
to  the  state  hail  insurance  fund.  And  in  the 
case  of  State  v.  Jorgenson,  29  N.  D.  173,  150 
N.  W.  665,  this  court  held  that  the  moneys 
in  the  state  hail  insurance  fund  did  not  con- 
stitute moneys  in  the  state  treasury  within 
the  provisions  of  §  186  of  the  Constitution. 
In  considering  this  point  the  court  said: 
'I'he  fund  known  as  the  hail  insurance  fund 
is  composed  of.  moneys  which  do  not  belong 
to  the  state,  and  which  are  not  state  funds. 
That  fund  is  not  used  in  carrying  on  any 
function  of  government.  It  is  not  raised  by 
taxation,  by  the  payment  of  fees,  is  not  re- 
ceived from  the  sale  of  lands,  or  for  interest 
on  land  contracts,  or  in  any  other  manner 
which  constitutes  it  a  state  or  public  fund, 
and  is  not  the  property  of  the  state.  It  is 
derived  from  premiums  paid  by  [110]'  own- 
ers of  crops  within  the  state,  which  premiums 
are  held  by  the  state  treasurer  and  disbursed, 
after  paying  expenses  provided  for  by  the 
act  in  question,  to  pay  losses  from  hail,  in- 
curred by  the  persons  whose  crops  have  been 
insured,  and  no  appropriation  is  necessary  to 
authorize  its  disbursement.  .  .  .  The  treas- 
urer is  the  custodian  of  the  fund,  not  a  state 
fund,  but  a  fund  belonging  to  those  who  con- 
tributed it  for  the  purpose  named."  See  also 
SUte  V.  Stephens,  136  Mo.  537,  37  N.  W.  506, 
and  State  v.  Lewis,  18  N.  D.  125,  134,  IIU 
X.  W.  1037. 

The  language  and  reasoning  applied  to  the 
state  hail  insurance  fund  is,  also,  applicable 
to  the  state  bondinsr  fund.  Tlie  moneys  in 
the  state  bonding  fund  do  not  belong  to  the 
state,  but  are  deposited  with,  and  held  by, 
the  state  treasurer  in  trust,  for  the  benefit 
and  protection  of  thos'e  who  under  the  terms 
of  the  act  may  become  claimants  against  such 
fund.  In  no  ev'ent  do  such  moneys  become 
the  funds  of  the  state.  They  may  be  dis- 
bursed only  for  three  purposes:  (1)  Opera- 
tion expenses;  (2)  payment  of  losses;  (3) 
accumulation  of  a  surplus  fund  of  $100,000, 
and  at  the  close  of  each  year,  a  proportionate 
distribution  among  the  various  municipali- 
ties of  any  moneys  in  the  fund  in  excess  of 
such  surplus  fund. 

(15)  The  next  contention  is  that  the  act 
constitutes  an  unwarranted  legislative  inter- 
ference with  local  and  municipal  affairs.  No 
specific  constitutional  provision  is  pointed 
out  as  being  violated,  but  the  objection  rests 
upon  the  doctrine,  frequently  asserted,  and  at 
times  upheld,  known  as  "the  right  of  local 
aelf-govemment."  This  doctrine,  however, 
merely  recognizes  the  fundamental  principle 
that  "all  political  power  is  inherent  in  the 
people;"  and  that  the  people  have  the  right 
to  distribute  the  powers  of  government  in 
such  manner  as  in  their  judgment  the  public 


good  may  require.  Therefore  when  the  peo- 
ple in  their  Constitution  have  reserved  to 
themselves  the  right  to  have  certain  local 
officers  perform  certain  governmental  func- 
tions, the  legislature  has  no  power  to  deprive 
the  people  of  the  right,  thus  reserved,  either 
by  exercising  such  governmental  functions 
itself,  or  by  delegating  to  other  officers  the 
right  to  do  so.  Ex  p.  Corliss,  16  N.  D.  470, 
114  N.  W.  962.  The  right  of  local  self- 
government  is  merely  a  recognition  of  express 
or  implied  constitutional  restrictions  upon 
legislative  power.  The  right  exists  and  ex- 
tends 80  far,  and  so  far  only,  as  it  is  reserved 
by  [111]  express  or  implied  constitutional 
restrictions.  It  is  true  that  our  Constitution 
recognizes  a  coimty  government  by  local  offi- 
cers elected  by  the  people  of  the  county. 
Const.  §§  166-173;  Ex  p.  Corliss,  supra. 
But  it  is  also  true  that  the  legislature  is 
given  broad  powers  with  respect  to  the  or- 
ganization and  government  of  all  municipal 
corporations.  Const.  §§  136,  186-173;  State 
V.  Clark,  21  N.  D.  617,  131  N.  W.  715; 
School  Dist.  No.  94  v.  King,  20  N.  D.  614, 
127  N.  W.  515;  Martin  v.  Tyler,  4  N.  D. 
278,  26  L.R.A.  838,  60  N.  W.  392;  Ex  p. 
Corliss,  supra;  O'Laughlin  v.  Carlson,  30  N. 
D.  213,  152  N.  W.  675.  In  Ex  p.  Corliss, 
supra,  this  court  held  that  the  sheriff  and 
state's  attorney  are  constitutional  officers, 
and  as  such  invested  with  certain  inherent 
functions,  and  that  the  legislature  could  not 
strip  them  of  these  functions  and  invest  a 
state  officer  appointed  by  the  governor  with 
the  powers  expressly  or  impliedly  conferred 
by  the  Constitution  upon  such  local  officers. 
But  in  discussing  the  legislative  power  re- 
specting such  officers  the  court  said:  "We 
do  not  deny  the  power  of  the  legislature  to 
prescribe  duties  for  these  officers,  which  power 
carries  with  it  by  implication  the  right  to 
change  such  duties  from  time  to  time  as  the 
public  welfare  may  demand;  but  we  deny  its 
power  to  strip  such  offices,  even  temporarily, 
of  a  portion  of  their  inherent  functions  and 
transfer  them  to  officers  appointed  by  central 
authority."  And  in  discussing  the  right  of 
local  self-government,  it  said:  "We  do  not 
mean  by  this  that  the  people  of  each  county 
had  delegated  to  them  these  functions  unre- 
stricted by  proper  legislative  regulations; 
for,  as  we  said  before,  it  is  competent  for 
the  legislative  assembly  to  provide  by  law 
for  removals  in  case  of  malfeasance  or  mis- 
feasance in  office,  and  to  provide  a  method  of 
filling  such  vacancies." 

The  relations  existing  between  the  state 
and  its  municipalities  were  considered  by  the 
Supreme  Court  of  the  United  States  in  Atkin 
V.  Kansas,  191  U.  S.  207,  48  U.  8.  (L.  ed.) 
148,  24  S.  Ct.  324.  The  court  said:  "Such 
corporations  are  the  creatures,  mere  political 
subdivisions,  of  the  state,  for  the  ptirpose  of 
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exercising  a  part  of  its  powers.  They  may 
exert  only  such  powers  as  are  expressly 
granted  to  them,  or  such  as  may  be  neces- 
sarily implied  from  those  granted.  What 
they  lawfully  do  of  a  public  character  is 
done  under  the  sanction  of  the  state.  They 
are,  in  every  essential  sense,  only  auxiliaries 
of  the  state  for  the  purposes  of  local  govern- 
ment. They  may  be  created,  or,  having  been 
[112]  created,  their  powers  may  be  restricted 
or  enlarged  or  altogether  withdrawn  at  the 
will  of  the  legislature;  the  authority  of  the 
legislature,  when  restricting  or  withdrawing 
such  powers,  being  subject  only  to  the  funda- 
mental condition  that  the  collective  and  indi- 
vidual rights  of  the  people  of  the  municipal- 
ity shall  not  thereby  be  destroyed." 

The  people,  speaking  through  their  law- 
making body,  have  prescribed  rules  for  the 
conduct  of  county,  city,  and  other  municipal 
government,  defined  the  duties  and  prescribed 
the  qualifications  of  their  officers.  It  has 
been  provided  that  certain  records  must  be 
kept,  and  that  the  municipal  officers  permit 
their  books  and  accounts  to  be  examined  at 
stated  times  by  the  state  examiner.  It  has 
also  been  provided  that  certain  municipal 
officers  must  furnish  official  bonds.  The  re- 
lator concedes  that  the  legislature  has  a 
right  to  require  municipal  officers  to  furnish 
bonds,  and  that  the  amount,  conditions,  and 
kind  of  bonds  to  be  furnished  is  a  matter  for 
legislative  determination.  As  already  stated, 
under  the  laws  of  this  state  since  July  1, 
1903,  all  mimicipal  officers  required  to  fur- 
nish bonds  have  been  permitted  to  furnish 
surety  bonds;  and,  when  furnished,  the  pre- 
mium therefor  has  been  paid  out  of  the  gen- 
eral fund  of  the  respective  municipalities. 
No  contention  is  made  that  this  former  law 
was  invalid.  In  fact  part  of  relator's  argu- 
ment in  this  case  is  based  upon  the  assump- 
tion that  it  is  valid,  and  that  the  various 
bonding  companies  and  their  stockholders 
will  be  deprived  of  valuable  property  rights 
if  they  are  deprived  of  the  premiums  which 
they  are  now  receiving,  and  expect  hereafter 
to  receive,  for  such  official  bonds. 

The  relator,  however,  contends  that  the  fur- 
nishing of  such  bonds,  and  the  selection  of 
the  surety  company  which  shall  become  surety 
thereon,  is  purely  a  matter  for  the  local  au- 
thorities, and  that  it  is  an  unwarranted  inter- 
ference with  the  right  of  local  self-govern- 
ment to  attempt  to  restrict  the  municipal 
authorities  in  the  selection  of  such  surety. 
We  are  unable  to  agree  with  relator's  con- 
tention. The  (institution  does  not  directly 
or  by  necessary  implication  invest  the  mu- 
nicipal authorities  with  the  ri^^t  to  prescribe 
the  qualifications  of  their  officers.  As  already- 
stated  it  was  for  the  legislature  to  determine 
what  mimicipal  officers  should  furnish  bonds, 
and  it  was  also  for  the  legislature  to  deter- 


mine the  qualifications  of  the  surety  thereto. 
Surety  companies  became  competent  sureties 
upon  official  bonds  only  when  the  [113]  I^- 
islature  said  so.  The  bonding  ef  municipal 
officers  is  not  altogether  a  local  matter. 
Official  bonds  are  for  the  protection,  not  only 
of  the  respective  municipalities  and  their  peo- 
ple, but  for  the  protection  of  all  people  who 
may  be  damaged  by  the  malfeasance,  non- 
feasance, or  defalcation  of  such  officers. 

The  power  of  the  legislature  to  control  its 
municipalities  in  matters  of  public  concern 
is  generally  recognized.  28  Cyc.  301,  308, 
311.  It  has  been  recognized  by  this  court, 
and  by  the  highest  court  in  the  land.  In 
Tribune  Printing,  etc.  Co.  v.  Barnes,  7  N.  D. 
591,  75  N.  W.  904,  this  court  sustained  the 
validity  of,  and  enforced,  an  act  requiring 
that  "all  county  printing  [including  all  legal 
notices  published  by  or  in  behalf  of  the 
county  and  all  supplies  and  printed  matter 
necessarily  used  by  the  county  officials  in 
discharging  their  duties]  shall  be  done  in  the 
state  and  if  practicable  in  the  county  order- 
ing the  same."  And  in  State  v.  Lewis,  18  N. 
D.  125,  119  N.  W.  1037»  this  court  sustained 
the  constitutionality  of  an  act  requiring 
each  county  in  the  state  to  pay  $50  semi- 
annually to  the  superintendent  of  the  Insti- 
tute for  the  Feeble-minded,  for  each  indigent 
inmate  of  such  institution,  admitted  from 
such  county.  In  Heim  v.  McCall,  239  U.  S. 
175,  Ann.  Gas.  1917B  287,  60  U.  S.  (L.  ed.) 
206,  36  S.  Ct.  78,  the  Supreme  Court  of  the 
United  States  affirmed  the  New  York  court 
of  appeals,  and  sustained  the  constitution- 
ality of  a  statute  which  provided  that  only 
citizens  of  the  United  States  might  be  em- 
ployed in  the  construction  of  public  works 
by  or  for  the  state  or  any  of  its  municipali- 
ties, and  that  in  such  employment  citizens 
of  New  York  must  be  given  preference.  In 
paragraph  2  of  the  syllabus  in  that  case  the 
Federal  Supreme  Court  held:  ''The  general 
power  of  a  state  over  its  municipalities 
extends  to  the  regulation  of  the  kind  of  labor- 
ers which  may  be  employed  in  the  construc- 
tion of  public  works  by  or  for  such  munici- 
palities." 

The  relator  has  cited  and  relies  largely 
upon  decisions  of  the  supreme  court  of  Michi- 
gan. The  Michigan  Constitution  guarantees 
the  right  of  local  self-government  (at  least 
so  far  as  cities  and  villages  are  concerned), 
in  far  more  comprehensive  and  extensive 
terms  than  does  the  Constitution  of  this 
state;  and  no  court  has  more  consistently 
and  vigorously  upheld  this  right  than  has 
the  supremo  court  of  Michigan.  The  question 
was  last  considered  by  that  court  in  the  case 
of  Wood  V.  Detroit,  188  Mich.  547,  L.R.A. 
1916C  388,  156  N.  W.  592.  It  was  there 
[114]  contended  that  the  constitutional  guar- 
anties of  the  right  of  local  self-government 


STATE  V.  TAYLOS. 

SS  N.  Dak.  76. 


598 


wms  violated  by  tlie  workman's  compengation 
act,  which  subjected  municipal  corporations 
to  the  provisions  of  the  act.  In  discussing 
this  question  the  Michigan  supreme  court 
said:  "The  actual  basis  for  the  carrying  on 
by  municipal  corporations  of  private  munici- 
pal business  is  taxation.  There  is  not,  and 
there  cannot  be,  any  merely  local  power  to 
tax  persons  or  property,  and  municipal  ac- 
tivity may  still  be,  and  it  is  the  command 
of  the  Constitution  that  it  shall  be,  restrict- 
ed, limited,  by  the  •  limitation  of  tiie  power 
to  tax,  to  borrow  money  and  to  exploit  the 
municipal  credit.  Moreover,  municipal  oor- 
porations  are  still  state  agencies,  and  as 
such  subject  to  legislative  direction  and  con- 
trol, none  the  less  so  because  the  exercise 
of  such  control  may  indirectly  affect  a  pri- 
vate municipal  activity.  The  act,  in  its  ap- 
plication to  municipalities,  involves  no  right 
of  local  self-government,  or  local  control  and 
management  of  corporate  property.  It  de- 
prives the  municipality  of  none  of  its  prop- 
erty, because,  in  effect,  it  is  made  lawful  to 
raise  by  tax  the  money  required  to  pay  all 
injured  employees  some  compensation.  A 
new  public  purpose  for  which  taxes  may  be 
levied  is  declared."  See  also  San  Luis  Obispo 
County  V.  Murphy,  162  Cal.  588,  123  Pac. 
806,  Ann.  Cas.  1913D  712;  People  v.  Crane, 
214  N.  T.  154,  L.R.A.1916D  650,  108  N,  £. 
427,  Ann.  Cas.  1915B  1254;  Chicago  v. 
Sturges,  222  U.  S.  313,  56  U.  S.  (L.  ed.) 
215,  32  8.  Ct.  92,  Ann.  Cas.  1913B  1349; 
Amett  V.  State,  168  Ind.  180,  8  L.R.A.(N.S.) 
1192,  80  N.  E.  153;  Borgnia  v.  Falk  Co.  147 
Wis.  327,  37  L.R.A.(N.S.)  489,  133  N.  W. 
209,  3  N.  C.  C.  A.  649 ;  28  Cyc.  301  et  seq. 
We  reach  the  conclusion  that  no  express  or 
implied  constitutional  guaranties  of  the  right 
of  local  self-government  is  violated  by  the 
provisions  of  the  state  bonding  fund  act. 

(16-17)  It  is  next  contended  that  the  act 
violates  the  following  constitutional  provi- 
sions relative  to  taxation  and  the  expenditure 
of  moneys  raised  by  taxation. 

Section  175.  "No  tax  shall  be  levied  ex- 
eept  in  pursuance  of  law,  and  every  law  im- 
posing a  tax  shall  state  distinctly  the  object 
of  the  same,  to  which  only  it  shall  be  ap- 
plied." 

Section  176.  Taxes  shall  be  uniform  upon 
the  same  class  of  property,  and  shall  be 
levied  and  collected  for  public  purposes  only. 

Section  179.  ''AH  property  .  .  .  shall 
be  assessed  in  the  county,  [115]  city,  town- 
ship, village  or  district  in  which  it  is  situ- 
ated, in  the  manner  prescribed  by  law.    .    .    ." 

We  will  consider  the  alleged  violations  in 
their  respective  order. 

It  is  contended  that  as  the  act,  which  (if 
valid)  went  into  effect  January  1,  1916,  pro- 
vides for  the  payment  of  premiums  in  ad- 
vance, that  this  will  in  many  instances  neces- 


sitate such  payment  before  any  t4ixes  can  be 
levied  or  collected  for  that  purpose,  and  that 
therefore  moneys  raised  for  other  purposes 
must  be  diverted  in  order  to  pay  such  pre- 
miums. A  sufficient  answer  to  'this  conten- 
tion is  that  under  the  laws  of  this  state  the 
various  municipalities  which  may  be  required 
to  pay  such  premiums  to  the  state  bonding 
fund  have  been  required  to  pay  such  premi- 
ums on  official  bonds  of  their  municipal  offi- 
cers when  written  by  surety  companies  since 
1903.  (Comp.  Laws  1913,  §§  664,  667,  and 
669.)  It  was  therefore  the  duty  of  the  mu- 
nicipal authorities  to  make  proper  provision- 
for  funds  for  this  purpose,  and  it  is  pre- 
sumed that  such  provision  has  been  made. 
It  is  not  contended  that  the  premiums  to  be 
paid  to  the  state  bonding  fund  are  in  excess 
of  those  formerly,  or  now  required,  to  be 
paid  for  such  bonds  to  the  various  surety 
companies.  On  the  contrary,  relator*s  argu- 
ment in  support  of  the  attack  made  on  an- 
other provision  of  the  law  is  based  on  the 
theory  that  the  premiums  charged  by  the 
state  bonding  fund  are  less  than  those  charged 
by  surety  companies.  So  far  as  the  various 
municipalities  are  concerned,  they  are  merely 
required  to  pay  the  premium  to  the  state 
bonding  fund  instead  of  to  some  surety  com- 
pany. The  moneys  are  paid  for  the  same 
purpose  for  which  they  were  raised,  viz.,  to 
compensate  a  surety  qualified  by  the  laws  of 
this  state  for  the  risk  assumed  in  becoming 
surety  on  such  official  bond.  See  also  11 
Cyc.  582;  28  Cyc.  310. 

The  relator,  also,  asserts  that  the  various 
municipalities  are  required  to  contribute  to 
the  payment  of  losses  occurring  in  other  mu- 
nicipalities, and  that  moneys  raised  by  taxa- 
tion from  citizens  of  one  taxing  district  may 
be  distributed  for  the  benefit  and  to  the  uses 
of  citizens  of  another  taxing  district.  Rela- 
tor says:  "Every  tax  raised  must  not  only 
be  for  a  public  purpose,  but  it  must  be  for 
a  local  public  purpose  and  expended  in  the 
district  in  which  it  was  raised.  Taxes  are 
reciprocal  in  their  nature;  citizens  paying 
taxes  are  entitled  to  a  return  in  the  expendi- 
ture of  such  moneys  in  the  subdivision  in 
which  the  same  is  paid  in." 

[116]  It  is  true  the  Constitution  requires 
that  all  taxable  property  shall  be  assessed  in 
the  taxing  district  in  which  it  is  situated 
(Const.  §  179),  and  that  taxes  can  be  levied 
and  collected  only  for  public  purposes 
(Const.  §  176).  And  citizens  of  this  stato 
are  doubtless  entitled  to  have  their  property 
assessed  in  the  place  designated,  and  only  for 
the  purposes  permitted,  by  the  Constitution. 
But  we  are  aware  of  no  constitutional  re- 
quirement that  taxes  levied  for  a  general 
public  purpose  must  be  expended  and  dis- 
bursed in  the  taxing  district  in  which  they 
were  collected.     If  this  were  true,  every  de- 
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partment,  not  only  of  the  state,  but  also  of 
county,  government,  would  soon  cease  to  oper- 
ate. The  moneys  "paid  by  any  municipality 
to  the  state  bonding  fund  are  expended  pri- 
marily for  "Ihe  benefit  of  such  municipality. 
The  premium  paid  is  in  consideration  of  the 
obligation  assumed  by  the  state  bonding  fund 
to  indemnify  such  municipality  (and  all 
ethers)  against  loss  by  reason  of  the  breach 
of  official  duty  on  part  of  the  officers  bonded. 
For  the  past  twelve  years  and  over  the  vari- 
ous municipalities  have  been  required  to  pay 
such  premiums  to  the  various  surety  compa- 
nies who  performed  this  service.  Does  the 
performance  of  this  service  by  an  agency 
'  created  and  operated  by  the  state  change  the 
functions  and  objects  of  such  service?  Does 
payment  of  money  to  a  state  agency  for  a 
service  formerly  rendered  by  private  corpora- 
tions cease  to  be  moneys  expended  for  a  pub- 
lic purpose?  Clearly  not.  The  service  ren- 
dered to  the  municipality  is  of  substantially 
the  same  character  whether  it  is  performed 
by  a  private  corporation  or  by  a  state  fund 
operated  for  the  mutual  protection  of  all 
participants.  In  either  event  the  moneys 
paid  for  such  premiums  may  be,  in  whole  or 
in  part,  expended  and  distributed  outside  of 
the  taxing  district  where  raised.  The  munici- 
pality, however,  has  received  what  it  paid 
for  when  it  receives  the  official  bond  executed 
by  the  surety.  It  is  for  the  protection  af- 
forded and  the  risk  assumed  thereby  that  the 
premium  is  paid.  If  anything,  the  perform- 
ance of  this  service  by  a  public  agency  adds 
to,  rather  than  detracts  from,  the  public 
character  of  the  services  thus  performed.  As 
said  by  the  supreme  court  of  Michigan,  in 
Wood  V.  Detroit,  188  Mich.  547,  L.R.A.1916C 
388,  155  N.  W.  592,  596:  "The  distinction 
between  powers  governmental  in  character 
and  those  private  in  character,  as  exercised 
by  municipal  corporations,  does  not  involve 
the  abrogation  of  the  distinction  between  pri- 
vate municipal  activity  and  private  individ- 
ual [117]  activity.  To  employ  a  seeming 
paradox,  private  municipal  activities  are  all 
of  them  public.  What  has  been  called  pri- 
vate in  municipal  activity  is,  nevertheless, 
public  when  contrasted  with  purely  private 
enterprise  and  adventure." 

In  State  v.  Xelson  County,  1  N.  D.  88,  8 
L.R.A.  283,  26  Am.  St.  Rep.  609,  45  N.  W. 
33,  this  court,  held  that  an  act  authorizing 
counties  to  issue  bonds  to  procure  seed  grain 
for  needy  farmers  resident  therein  was  a 
valid  exercise  of  legislative  power,  and  that 
the  tax  provided  for  in  the  statute  was  laid 
for  a  public  purpose. 

In  the  case  of  Cunningham  v.  Northwest- 
-ern  Imp.  Co.  44  Mont.  180,  119  Pac.  554,  1 
N.  C.  C.  A.  720,  the  supreme  court  of  Mon- 
tana held  that  a  tax  levied  to  raise  a  fund 
to   provide   industrial    insurance   benefits   to 


injured  employees  engaged  in  extra  hazard- 
ous occupations  is  for  a  ''public  purpose," 
notwithstanding  the  fact  that  the  wet  oper- 
ated to  the  direct  benefit  of  the  injured  em- 
ployee or  his  dependents,  and  not  directly  to 
the  public  generally. 

In  Brodhead  v.  Milwaukee,  19  Wis.  658,  88 
Am.  Dec.  711,  the  supreme  court  of  Wiacon- 
sin  considered  the  validity  of  a  tax  imposed 
for  the  payment  of  bounties  to  volunteers 
who  might  enlist  in  the  service  of  the  United 
States  during  the  Civil  War.  The  court 
reached  the  conclusion  that  the  tax  was  lev- 
ied for  a  public  purpose.  In  discussing  tiiis 
point  it  said :  "The  objects  for  which  money 
is  raised  by  taxation  must  be  public  and  such 
as  subserve  the  common  interest  and  well- 
being  of  the  community  required  to  contrib- 
ute. To  justify  the  court  in  arresting  the 
proceedings  and  declaring  the  tax  void,  the 
absence  of  all  possible  public  interest  in  the 
purposes  for  which  the  funds  are  raised  must 
be  clear  and  palpable — so  clear  and  palpable 
as  to  be  perceptible  by  every  mind  at  the 
first  blush." 

In  Borgnis  v.  Falk  Co.  147  Wis.  327,  37 
L.R.A. (N.S.)  489,  133  N.  W.  209,  3  X.  C. 
C.  A.  649,  it  was  held  that  the  provisions 
of  the  Wisconsin  workmen's  compensation 
act  requiring  municipal  corporations  to  com- 
pensate all  workmen  injured  in  their  employ 
did  not  require  taxes  to  be  levied  for  other 
than  public  purposes,  or  deprive  tax  payers 
of  their  property  without  due  process  of  law. 

In  the  case  of  Noble  State  Bank  v.  Hask- 
ell, 22  Okla.  48.  97  Pac.  590,  219  U.  S.  104, 
66  U.  S.  (L.  ed.)  112,  32  L.R.A.(N.S.)  1062, 
31  S.  Ct.  186,  Ann.  Cas.  1012A  487,  the  su- 
preme court  of  Oklahoma  and  the  [118]  Su- 
preme Court  of  the  United  States  sustained 
the  constitutionality  of  the  Oklahoma  depos- 
itors' guaranty  law,  which  authorised  the  as- 
sessment and  collection  of  a  certain  per  cent 
on  the  daily  average  deposit  of  each  and 
every  bank  organized  under  the  laws  of  the 
state,  as  a  fund  to  pay  the  losses  caused 
depositors  by  failing  and  insolvent  banks. 
The  Supreme  Court  of  the  United  States,  in 
answer  to  the  objection  that  the  act  took 
property  for  a  private  use  and  created  a  lia- 
bilitv  without  fault,  said:  "The  substance 
of  the  plaintiff's  argument  is  that  the  assess- 
ment takes  private  property  for  private  use 
without  compensation.  And  while  we  should 
assume  that  the  plaintiff  would  retain  a  re- 
versionary interest  in  its  contribution  to  the 
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fund,  so  as  to  be  entitled  to  a  return  of  what 
remained  of  it  if  the  purpose  were  given  up 
(see  Danby  Bank  v.  State  Treasury,  39  Vt. 
92,  98),  still  there  is  no  denying  that  by 
this  law  a  portion  of  its  property  might  be 
taken  without  return  to  pay  debts  of  a  fail- 
ing rival  In  business.  Nevertheless,  notwith- 
standing the  logical  form  of  the  objection. 
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there  are  more  powerful  considerations  on 
the  other  side.  In  the  first  place,  it  is  estab- 
lished by  a  series  of  cases  that  an  ulterior 
public  advantage  may  justify  a  comparative- 
ly insignificant  taking  of  private  property 
for  what,  in  its  immediate  purpose,  is  a  pri- 
vate use.  (Citation  of  authorities.)  And  in 
the  next,  it  would  seem  that  there  may  be 
other  cases  beside  the  everyday  one  of  taxa- 
tion, in  which  the  share  of  each  party  in  the 
benefit  of  a  scheme  of  mutual  protection  is 
sufficient  compensation  for  the  correlative 
burden  that  it  is  compelled  to  assume.  See 
Ohio  Oil  Co.  V.  Indiana,  177  U.  S.  190,  44 
r.  8.  (L.  ed.)  729,  20  S.  Ct.  676,  20  Mor. 
Min.  Rep.  57G.  At  least,  if  we  have  a  case 
within  the  reasonable  exercise  of  the  police 
power  as  above  explained,  no  more  need  be 
said."  See  also  Hunter  v.  Colfax  Consol. 
Coal  Co.  176  la.  245,  L.R.A.1917D  15,  164 
X.  W.  1037,  1058;  State  v.  Clausen,  65  Wash. 
156,  37  L.R.A.(N.S.)  466,  117  Pac.  1101,  2 
N.  C.  C.  A.  823,  3  N.  C.  C.  A.  599 ;  State  v. 
Creamer,  85  Ohio  St.  349,  39  L.R.A.(N.S.) 
694,  97  N.  E.  602,  1  N.  C.  C.  A.  30;  Cun- 
ningham V.  Northwestern  Imp.  Co.  44  Mont. 
180, 119  Pac.  554,  1  N.  C.  C.  A.  720 ;  Mathi- 
8on  T.  Minneapolis  St.  R.  Co.  126  Minn.  286, 
L.R.A.1916D  412,  148  N.  W.  71,  5  N.  C.  C.  A. 
871;  and  Wood  v.  Detroit,  188  Mich.  547, 
L.R.A.1916C  388,  155  N.  W.  692,  4  Words  & 
Phrases,  2d  series,  30,  31. 

[119]  It  is  next  contended  that  the  provi- 
sions of  the  act  relating  to  the  creation  of 
a  fund  of  $100,000  and  a  distribution  of  the 
excess  render  it  repugnant  to  the  constitu- 
tional provisions  above  quoted,  relating  to 
taxation.  Relator  says:  "The  accumulation 
of  such  fund  is  not  for  a  public  purpose, 
and  the  distribution  therein  provided  for  is 
the  exaction  of  a  tribute  from  the  present 
eitizen  of  the  state  to  such  citizen  of  the 
state  as  shall  be  residents  of  particular  tax- 
ing districts  at  the  time  the  same  is  dis- 
tributed, for  when  distributed  it  will  be  used 
for  the  purpose  of  that  particular  district 
and  to  the  benefit  of  the  people  then  resident 
therein." 

We  think  this  argument  is  fully  answered 
by  the  authorities  cited  and  quoted  in  the 
preceding  paragraph.  The  sole  fimction  of 
the  state  bonding  fund  is  to  write  official 
bonds.  "The  legislature  was  confronted  with 
the  duty  to  devise  a  plan,  complete  in  itself, 
for  dealing  with  the  subject  and  accomplish- 
ing the  deeired  purpose.  The  limitation  upon 
its  power  in  this  direction  is  the  Constitu- 
tion, which  I  think  it  has  not  contravened." 
(Wood  ▼.  Detroit,  188  Mich.  647,  L.R.A. 
1916C  388,  155  N.  W.  592,  596.) 

Obviously  the  operation  of  this  fund  may 
result  in  either  a  surplus  or  a  deficit.  This 
act  provides  for  both  contingencies.  It  is 
desirable  that  funds  be  available  for  the  pay- 
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ment  of  claims  as  they  may  accrue.  The 
moneys  paid  for  premiums  are  primarily  in- 
tended for  the  protection  of  claimants  and 
the  payment  of  claims.  The  distribution  of 
any  possible  or  probable  surplus  is  a  mere 
incidental  matter,  and  certainly  the  legisla- 
ture has  power  to  prescribe  reasonable  con- 
ditions for  the  operation  of  the  fund  so  as 
to  render  the  same  best  able  to  accomplish 
the  purpose  for  which  it  \vas  created. 

The  next  and  last  objection  urged  is  that 
the  act  violates  the  fundamental  law  in  that 
it  engages  the  sovereign  state  in  a  private 
business  in  competition  with  the  citizens  of 
the  state.  The  relator  has  not  specified  any 
particular  constitutional  provision  violated, 
but  contends  that  the  service  endeavored  to 
be  performed  by  the  state  bonding  fund  is 
not  a  function  of  the  government,  but  dis- 
tinctly a  private  business. 

(18)  Very  early  in  the  history  of  the  state 
this  court  held  that  the  legislature,  in  exer- 
cise of  the  police  power,  might  prohibit  pri- 
vate banking,  which  previously  had  been  per- 
mitted in  the  territory  and  state,  and  require 
all  banks  to  be  organized  and  conducted  un- 
der certain  [120]  rules  and  regulations  pre- 
scribed by  the  legislature.  ''The  legislative 
prerogative,''  said  Mr.  Justice  Wallin,  speak- 
ing for  the  court,  in  State  v.  Woodmansee, 
1  N.  D.  246,  260,  11  L.R.A.  420,  46  N.  W. 
970,  "in  the  exercise  of  its  police  power  in 
promoting  the  public  safety,  not  only  to  regu- 
late and  restrict  the  business  of  banking,  but 
also  to  grant  the  right  to  one  class,  and  to 
prohibit  to  others,  or  even  to  forbid  it  alto- 
gether, has  never  been  questioned  in  the 
courts,  and  the  legislatures  of  other  states 
have  frequently  exercised  the  right  of  su- 
preme control  over  the  business."  This  prin- 
ciple was  approved  by  the  Supreme  Court  of 
the  United  States  in  Noble  State  Bank  v. 
Haskell,  supra.  In  defining  the  police  power 
and  pointing  out  the  wide  extent  of  its  opera- 
tions, Mr.  Justice  Holmes,  speaking  for  the 
court  in  Noble  State  Bank  v.  Haskell,  supra, 
said:  "It  may  be  said  in  a  general  way  that 
the  police  power  extends  to  all  the  great 
public  needs.  Campfield  v.  U.  S.  167  U.  S. 
618,  42  U.  S.  (L.  ed.)  260,  17  S.  Ct.  864. 
It  may  be  put  forth  in  aid  of  what  is  sanc- 
tioned by  usage,  or  held  by  the  prevailing 
morality  or  strong  and  preponderant  opinion 
to  be  greatly  and  immediately  necessary  to 
the  public  welfare." 

In  discussing  the  same  subject  in  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389, 
58  U.  S.  (L.  ed.)  1011,  L.R.A.1915C  1189,  34 
S.  Ct.  612,  the  court  said:  "What  makes 
for  the  general  welfare  is  necessarily,  in  the 
first  instance,  a  matter  of  legislative  judg- 
ment, and  a  judicial  review  of  such  judgment 
is  limited.  'The  scope  of  judicial  inquiry  in 
deciding  the  question  of  power  is  not  to  be 
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confused  with  the  scope  of  legislative  con- 
siderations in  dealing  with  the  matter  of 
policy.  Whether  the  enactment  is  wise  or 
unwise,  whether  it  is  based  on  sound  economic 
theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result,  whether,  in  short, 
the  legislative  discretion  within  its  prescribed 
limits  should  be  exercised  in  a  particular 
manner,  are  matters  for  the  judgment  of  the 
legislature,  and  the  earnest  conflict  of  serious 
opinion  does  not  suffice  to  bring  them  within 
the  range  of  judicial  cognizance/  Chicago, 
etc.  R.  Co.  V.  McGuire,  219  U.  S.  549,  569, 
55  U.  S.  (L.  ed.)  328,  339,  31  S.  Ct.  259." 
See  also  State  v.  Olson,  28  N.  D.  304,  144 
N.  W.  661. 

The  power  of  the  legislature  to  regulate 
the  business  of  insurance  is  universally  rec- 
ognized. That  such  regulation  may  exist  to 
the  extent  of  prescribing  the  form  of  con- 
tract, limiting  the  amount  of  risk  [121]  to 
be  assumed,  and  generally  imposing  such  rea- 
sonable conditions  as  the  legislature  deems 
public  safety  and  welfare  to  require,  has 
never  been  questioned  in  this  state.  That 
the  business  of  insurance  is  so  far  impressed 
with  public  interest  as  to  justify  legislative 
regulation  of  its  rates  has  been  decided  not 
only  by  various  state  supreme  courts,  but  by 
the  Supreme  Court  of  the  United  States. 
State  V.  Howard,  96  Neb.  278,  147  N.  W. 
689;  People  v.  Hartford  L.  Ins.  Co.  252  111. 
398,  37  L.R.A.(N.S.)  778,  96  N.  E.  1049; 
German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed. 
769;  German  Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  U.  S.  (L.  ed.)  1011,  L.R.A. 
i915C  1189,  34  S.  Ct.  612. 

In  discussing  the  business  of  insiirance, 
and  the  extent  to  which  it  has  become  af- 
fected with  a  public  interest,  the  Supremo 
Court  of  the  United  States,  in  German  Alli- 
ance Ins. 'Co.  V.  Lewis,  supra,  said:  "Indeed, 
it  is  a  matter  of  common  knowledge  that 
rates  are  fixed  and  accommodated  to  those 
standards  and  classification  in  prearranged 
schedules,  and,  granted  the  rates  may  be 
varied  in  particular  instances,  they  are  suf- 
ficiently definite  and  applicable  as  a  general 
and  practically  constant  rule.  They  are  the 
product,  it  is  true,  of  skill  and  experience, 
but  such  skill  and  experience  a  regulating 
body  may  have  as  well  as  the  creating  body. 
.  .  .  It  would  indeed  be  a  strained  con- 
tention that  the  government  could  not  avail 
itself,  in  the  exercise  of  power  it  might  deem 
wise  to  exert,  of  the  skill  and  know1edg<! 
possessed  by  the  world." 

The  court  further  said:  "The  restrictions 
upon  the  legislative  power  which  complain- 
ant urges  we  have  discussed,  or  rather  the 
considerations  which  take,  it  is  contended, 
the  business  of  insurance  outside  of  the 
sphere  of  the  power.  To  the  contention  that 
the  business  is  private  we  have  opposed  the 


conception  of  the  public  Interest. 
How  can  it  be  said  that  the  right  to  engage 
in  the  business  is  a  natural  one  when  it  can 
be  denied  to  individuals  and  permitted  to 
corporations?  How  can  it  be  said  to  have 
the  privilege  of  a  private  business  when  its 
dividends  are  restricted,  its  investments  con- 
trolled, the  form  and  extent  of  its  contracts 
prescribed,  discriminations  in  its  rates  denied, 
and  a  limitation  on  its  risks  imposed?  Are 
not  such  regulations  restraints  upon  the  ex- 
ercise of  the  personal  right — asserted  to  be 
fundamental — [122]  of  dealing  with  property 
freely,  or  engaging  in  what  contracts  one 
may  choose,  and  with  whom  and  upon  what 
terms  one  may  choose? 

We  may  venture  to  observe  that  the  price 
of  insurance  is  not  fixed  over  the  counters  of 
the  companies  by  what  Adam  Smith  calls 
the  higgling  of  the  market,  but  formed  in  the 
councils  of  the  underwriters,  promulgated  iu 
schedules  of  practically  controlling  constancy 
which  the  applicant  for  insurance  is  power- 
less to  oppose,  and  which,  therefore,  has  led 
to  the  assertion  that  the  business  of  insur- 
ance is  of  monopolistic  character,  and  that 
'it  is  illusory  to  speak  of  a  liberty  of  con- 
tract.' " 

The  state's  authority  to  create  funds  for 
the  benefit  of  certain  classes,  and  impose 
upon  those  properly  chargeable  therewith  the 
burden  of  making  payments  to  such  funds, 
has  frequently  been  recognized.  Statutes  im- 
posing a  liability  upon  fire  insurance  agents, 
based  upon  the  amount  of  the  insurance  ef- 
fected by  them,  for  the  benefit  of  a  fund  to 
care  for  and  cure  sick  and  injured  firemen, 
have  been  upheld  in  the  states  of  New  York 
and  Illinois.  New  York  F.  Dept,  v.  Noble, 
3  E.  D.  Smith  (N.  Y.)  440;  New  York  F. 
Dept.  V.  Wright,  3  E.  D.  Smith  (N.  Y.)  453; 
Exempt  Firemen's  Benev.  Fund  v.  Roome,  29 
Hun  (N.  Y.)  391,  394;  Firemen's  Benev. 
Assoc.  V.  Lounsbury,  21  111.  611,  74  Am.  Dec. 
115.  And  an  act  establishing  and  maintain- 
ing a  pension  fund  for  city  employises  was 
upheld  in  Illinois.  Hughes  v.  Traeger,  264 
111.  612,  106  N.  E.  431.  So,  also,  do  the 
various  workmen's  compensation  acts  provide 
for  an  insurance  fund.  And,  as  already 
stated,  the  Oklahoma  depositors'  guaranty 
law  provided  for  a  fund,  for  the  protection 
of  depositors. 

No  person  is  required  to  become  a  depos- 
itor in  any  particular  bank,  but  all  persons 
are  required  to  transact  official  business  wiUi 
the  particular  officers  designated  for  that 
purpose.  Obviously  if  a  state  may  operate 
a  fund  for  the  benefit  and  protection  of  de- 
positors in  banks,  it  may,  with  far  more 
reason  and  propriety,  operate  a  fund  fov  the 
protection  of  those  who  may  be  injured  bv 
reason  of  the  wrongful  act,  neglect  of  duty, 
or  defalcation  of  some  public  officer. 
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It  is  not  necessaiy  for  us  to  determine 
whether  the  state  can  engage  in  a  private 
trade  or  business.  That  question  is  not  pre- 
sented in  this  case.  The  state  bonding  fund 
ia  not  intended  to  transact  private  business. 
It  nmy  not  bond  any  private  individual  or 
secure  the  performance  of  any  private  duty. 
Its  bonds  may  be  issued  only  to  public  offi- 
cers to  secure  the  public,  the  state,  and  its 
municipalities  against  loss  by  [128]  reason 
of  the  nonfeasance,  misfeasance,  or  defalca- 
tion of  such  officers.  Whether  any  necessity 
exists  for  requiring  such  protection,  the  ex- 
tent thereof,  and  the  proper  method  of  af- 
fording the  same,  are  concededly  proper  mat- 
ters for  legislative  determination.  Because, 
as  we  have  already  indicated,  the  legislature 
has  sole  and  exclusive  control  over  the  matter 
of  official  bonds  to  be  given  by  municipal 
officers.  It  can  fix  the  amount  and  prescribe 
the  conditions  of  such  bonds,  as  well  as  de- 
termine by  what  surety  the  same  shall  be 
executed  and  the  qualifications  of  such  sure- 
ty; or  the  legislature  may  entirely  dispense 
with  the  requirement  that  such  bonds  be  fur- 
nished. The  right  of  surety  companies  to 
become  surety  on  such  bonds  rests  solely 
upon  the  legislative  authority  permitting 
them  to  do  so.  The  legislature  in  the  first 
instance  decided  that  certain  public  officers 
must  furnish  bonds.  At  that  time  it  pre- 
scribed the  qualifications  of  the  personal 
sureties  and  the  number  required.  Subse- 
quently the  legislature  determined  that  pub- 
lic welfare  and  safety  demanded  that  county 
treasurers  be  required  to  furnish  surety 
bonds.  Later  it  determined  that  all  county 
and  municipal  officers,  required  to  furnish 
bonds,  might  furnish  surety  bonds  at  the 
expense  of  the  respective  municipalities.  By 
the  enactment  of  the  state  bonding  fund  act, 
the  legislature  has  said  that  public  welfare 
and  safety  requires  the  creation  and  opera- 
tion of  such  fund  for  the  purpose  of  furnish- 
ing this  method  of  indemnity  against  loss 
which  may  occur  by  the  nonfeasance,  mis- 
feasance, or  defalcation  of  public  officials. 
The  state  credit  is  not  afleeted  m  any  man- 
ner. The  moneys  in  tlie  fond  do  not  eoasti- 
tute  state  funds,  nor  will  any  indebtedness 
against  the  fund  constitute  an  indebtedness 
of  the  state.  It  is  merely  a  fund  which  tho 
state  has  authorized  to  be  established  and 
operated  for  the  mutual  benefit  and  protec-, 
tion  of  the  various  municipalities  and  the 
people  of  the  state  in  general.  The  entire 
subject-matter  of  the  legislation  relates  to 
matters  peculiarly  within  legislative  control, 
and  impressed  in  an  unusual  degree  with  pub- 
lic interest.  In  enacting  the  state  bonding 
fund  act,  the  legislature  exercised  its  police 
power — ^**the  power  inherent  in  every  sover- 
eignty .  .  .  the  power  to  govern  men  and 
things** — under  which  power,  the  legislature 
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may,  within  constitutional  limitations,  not 
only  prohibit  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society,  but  pre- 
scribes regulations  to  promote  the  public 
health,  morals,  and  safety,  and  add  [124]  to 
the  general  public  convenience,  prosperity, 
and  welfare.  See  6  R.  C.  L.  9§  182  et  seq.; 
3  Words  &  Phrases,  2d  Series,  1064  et  seq., 
and  authorities  there  cited. 

The  relator,  also,  assails  the  wisdom  and 
policy  of  the  legislation.  As  we  have  already 
stated  this  was  a  matter  for  legislative  con- 
sideration. And,  to  quote  the  language  of 
the  highest  court  in  the  land,  "if  it  be  said 
that  a  statute  like  the  one  before  us  is  mis- 
chievous in  its  tendencies,  the  answer  is  that 
the  responsibility  therefor  rests  upon  legisla- 
tors, not  upon  courts.  No  evils  arising  from 
such  legislation  could  be  more  far  reaching 
than  those  that  might  come  to  our  system 
of  government  if  the  judiciary,  abandoning 
the  sphere  assigned  to  it  by  the  fundamental 
law,  should  enter  the  domain  of  legislation, 
and,  upon  grounds  merely  of  justice  or  reason 
or  wisdom,  annul  statutes  that  had  received 
the  sanction  of  the  people's  representatives. 
We  are  reminded  by  counsel  that  it  is  the 
solemn  duty  of  the  courts  in  cases  before 
them  to  guard  the  constitutional  rights  of 
the  citizens  against  merely  arbitrary  power. 
That  is  unquestionably  true.  But  it  is 
equally  true-*indeed,  the  public  interests  im- 
peratively demand — ^that  legislative  enact- 
ments should  be  recognized  and  enforced  by 
the  courts  as  embodying  the  will  of  the  peo- 
ple, unless  they  are  plainly  and  palpably, 
beyond  all  question,  in  violation  of  the  funda- 
mental law  of  the  Constitution."  Atkin  v. 
Kansas,  191  U.  S.  207,  48  U.  S.  (L.  ed.) 
148,  24  S.  Ct.  124. 

Our  conclusion  is  that  the  act  in  question 
is  not  vulnerable  to  any  of  the  attacks  made 
against  it  in  this  proceeding.  The  writ 
prayed  for  is  denied. 

All  concur. 


NOTE. 

VaUdlty  of  Statute  EstabUehini:  Fvnd 
for  Bonding  of  Pvblio  Ofieera. 

In  the  reported  case,  apparently  one  of 
first  impression,  the  question  of  the  state's 
right  or  power  to  pass  a  statute  establishing 
a  fund  for  the  bonding  of  public  officers  is 
thoroughly  discussed.  The  court  lays  down 
the  rule  that  a  statute  enacted  for  that- pur- 
pose does  not  infringe  on  any  constitutional 
provision,  either  state  or  national.  Nor,  it 
is  said,  is  such  a  statute  unconstitutional 
because  it  apparently  enables  the  state  to 
engage  in  a  seemingly  private  business.  Un- 
der the  police  power  the  state  has  the  same 
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right  to  create  such  a  fund  as  it  has  to  regu- 
late the  banking  or  the  insurance  business. 

For  a  discussion  of  the  validity  of  a  stat- 
ute providing  for  the  payment  by  the  state 
or  county  of  the  premium  on  the  bond  of  a 
public  officer,  see  the  note  to  San  Luis  Obispo 
County  V.  Murphy,  Ann.  Cas.  1913D  712. 


I«OUISVILI£,    NEW    ORI.EANS    AND 
TEXAS    RAIUtOAD    COMPANY   ET 


V. 

JACKSON. 

Arkansas  Supreme  Ck>urt — ^March  6,  1916. 
128  Ark.  1 ;  184:  8.  W.  450. 


Waters  Asd  Watercourses  ^  Surface 
Water  —  Deflection  ot  Flow  —  Rail- 
road Embankment. 

On  evidence  in  an  action  for  damages  from 
the  raising  of  a  railroad  embankment  which 
changed  the  flo^  of  water  and  caused  it  to 
accumulate  on  plaintiff's  property,  it  is  held 
that  whether  the  accumulation  was  caused 
by  tlie  raising  of  the  embankment  ia  a 
question  for  the  jury. 

[See  Ann.  Cas.  1914A  1292.] 

Right  to  Repel  Surface  Water. 

Surface  water  is  a  common  enemy  which 
any  landowner  may  defend  against  with  such 
measures  as  he  may  deem  expedient  without 
laying  himself  liable  to  any  other  owner 
upon  whose  land  the  water  is  caused  to  flow. 

Defleetion  by  Railroad  Embankment. 

Defendant  railroad,  whose  occiipancy  of  a 
public  highway  for  its  tracks  was  entirely 
permissive,  is  liable  for  any  damage  to  adja- 
cent owners  caused  by  its  embankment,  re- 
gardless of  whether  the  water  so  diverted  was 
surface  water  or  was  flowing  through  a  natu- 
ral drainway,  and  regardless  of  negligence 
in  its  construction,  under  the  constitutional 
guaranty  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  due 
oompsnsation. 

[See  Ann.  Caa.  1914A  1292.] 

Same. 

In  an  action  for  damages  to  real  property 
from  an  embankment  by  defendant  railroad 
changing  the  flow  of  water  and  causing  it  to 
accumulate  on  plaintiff's  property,  where 
there  was  no  evidence  that  the  injury  was 
caused  by  a  failure  of  the  city  to  maintain 
and  repair  the  street,  an  instruction  that  the 
railroad  had  no  control  over  the  street  ad- 
joining plaintiff's  premises,  except  that  actu- 
ally occupied  by  its  roadbed,  and  that  any 
damage  from  surface  water  from  the  failure 
of  the  city  to  use  reasonable  care  in  the  main- 
tenance of  the  street  did  not  make  it  liable, 
is  properly  refused. 


Same. 

In  such  case,  the  railroad,  having  no  con- 
trol over  any  other  part  of  the  street  except 
that  occupied  by  its  tracks,  is  not  excused 
from  liability  for  damages  from  surface 
water  consequent  upon  the  raising  of  an  em- 
bankment because  the  city  failed  to  afford 
additional  facilities  for  carrying  off  the  sur- 
face water. 
Dnty   of  Adjoining  Owner   to  Protect 

His  Property. 

In  such  case,  the  owner  is  required  to  do 
whatever  is  reasonably  necessary  to  protect 
his  property  from  injury  and  cannot  permit 
the  injury  and  then  claim  full  damages,  when 
he  might  have  prevented  it  or  lessened  its 
effect  by  a  reasonable  expenditure. 

Same. 

In  an  action  by  an  owner  for  damages  to 
his  property  from  surface  water  from  defend- 
ant railroad's  change  in  its  roadbed,  where 
defendant's  evidence  showed  that  the  flow  of 
water  was  not  sufficient  to  overflow  the  gut- 
ters and  that  if  it  rose  above  the  curbing 
and  under  plaintifTs  storehouse  it  was  due 
to  the  fact  that  the  gutters  were  not  cleaned, 
the  refusal  of  its  instruction,  that  it  had  no 
duty  to  clean  the  gutters  in  front  of  plain- 
tiff's property,  and  that  if  the  damage  was 
caused  by  the  failure  of  the  city  or  any  other 
person  to  keep  them  cleaned  it  was  not  liable, 
is  error. 

Same. 

In  such  case,  defendant  is  liable  if  the 
gutters  as  they  existed  at  the  time  its  em- 
bankment was  raised  were  sufficient  to  take 
care  of  the  water,  because  they  were  subse- 
quently allowed  to  fill  up  so  that  they  could 
not  take  care  of  the  water. 

Same. 

In  such  case,  the  plaintiff,  if  not  the  owner 
of  the  property  mentioned  in  his  complaint 
at  the  time  the  alleged  permanent  injury 
from  its  acts  of  negligence  were  committed 
by  defendant  railroad,  cannot  recover. 

Surrival  of  Aetions  — -  Injury  to  Real 
Property  ^  Rights  of  Devisee. 

In  such  case,  if  the  injury  occurred  during 
the  lifetime  of  plaintiff's  devisor,  the  right 
of  action  does  not  descend  to  plaintiff  as  the 
devisee,  but  survlTes  to  the  devisor's  personal 
representatives. 

Tenants  in  Gonuaon  -^  Aotlon  for  la* 
Jnary  to  Property  -^  Keeosstty  of 
Joinder* 

In  case  of  a  tenancy  in  common,  where 
there  is  a  holding  in  severalty,  each  separate 
owner  must  sue  for  his  share  of  the  property. 

[See  note  at  end  of  this  case.] 

Same. 

A  suit  to  recover  the  entire  amount  of  dam- 
ages for  permanent  injury  to  the  freehold 
cannot  be  instituted  by  one  of  the  tenants  in 
common  not  in  exclusive  occupancy;  and, 
where  the  land  was  partitioned  in  its  dam- 
aged condition,  the  other  tenants  retained 
their  right  of  action  already  accrued. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Phillips  county: 
Sattebfiezj),  Judge. 
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Action  by  J.  M.  Jackson,  plaintiff,  against 
Louisville,  Nev.'  Orleans  and  Texas  Railroad 
Company  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    Kevebsed. 

Fink  d  DitMvng  for  appellant. 
Andrewst  Cunningham  d  Burke  and  Moore, 
Smith,  Moore  d  Trieber  for  appellee. 

[4]  McCuixocH,  C.  J.— The  plaintiff,  J.  M. 
Jackson,  instituted  this  action  in  the  circuit 
court  of  Phillips  Ck>unty  against  the  two  de- 
fendant railway  corporations  to  recover  dam- 
ages alleged  to  have  been  sustained  to  his 
real  property  in  the  City  of  Helena  on  ac- 
count of  the  raising  of  an  embankment  which 
changed  the  flow  of  the  water  and  caused  it 
to  flow  to  and  accumulate  on  plaintiff's  said 
property.  One  of  the  defendant  companies 
is  an  Arkansas  corporation,  which  holds  the 
franchise,  and  the  other  is  a  foreign  corpora- 
tion operating  the  railroad  along  the  line. 
No  question  is  raised  in  the  suit  about  mis- 
joinder of  the  defendants  or  as  to  which  one 
of  the  defendants  is  liable  for  the  alleged  in- 
jury, if  there  is  any  liability  at  all. 

The  real  property  alleged  to  have  been  in- 
jured consists  of  two  lots  on  which  there  are 
three  store  houses  fronting  east  on  Natchez 
street,  at  the  southwest  corner  of  Natchez  and 
Missouri  streets.     Natchez  street  runs  north 
and  south  and  is  sixty  feet  wide,  the  railroad 
operated  by  the  defendants  running  along  the 
east  side  of  that  street.     The  center  of  the 
track  is  ten  feet  west  of  the  east  line  of  the 
street.     Originally  the  track  was  about  on 
a  level  with   the  grade  of  the   street,   and, 
according  to  the  testimony  adduced  by  the 
plaintiff,  there   was   a   ditch   running   along 
the  west  side  of  the  track  at  the  end  of  the 
ties  which   carried   a   considerable   quantity 
of  water  down  the  track  to  the  next  street 
on  the  south,  Arkansas  street,  where  it  was 
taken   care    of   without    injury   to    adjacent 
property.     In  the  year  1913,  the  defendants 
were  compelled,  on  account  of  the  raising  of 
the  track  of  another  intersecting  railroad,  to 
raise  this  track  about  two  or  two  and  a  half 
feet,  and   in  doing  so  the  embankment  was 
sloped  off  from  the  west  side  of  the  track  to 
about  the  center  or  crown  of  the  street.    The 
ditch  just  spoken  of  was,  according  to  tho 
testimony  of  the  plaintiff,  completely  oblit- 
erated by  the  raising  of  the  dump,  and  no 
other  means  were  provided   for  taking  care 
of  the  additional  [5]  water  which  was  thrown 
over  into  the  gutter  on  the  west  side  of  the 
street. 

The  theory  of  the  plaintiff  is  that  the  ad- 
ditional water  thrown  over  into  the  gutter 
overtaxed  its  capacity  and  could  not  be  taken 
fwe  of,  and  that  when  it  rained  the  surplus 
water  rose  above  the  curb  and  ran  under  the 


plaintiff's  store  houses.  It  is  uncontradicted 
that  the  flow  of  the  water  was  from  east  to 
west — ^that  the  water  came  from  the  levee 
east  of  Natchez  street  and  flowed  over  the 
railroad  track',  and  that  when  the  ditch  was 
filled  up  there  was  nothing  to  prevent  it  from 
flowing  on  to  the  gutter  and  on  the  west  side 
of  Natchez  street.  The  plaintiff  allied  in 
his  complaint  that  he  was  the  owner  of  the 
property  and  the  answer  of  the  defendants 
contains  a  denial  of  that  allegation.  It  is 
also  denied  in  the  answer  that  there  was  any 
ditch  along  the  edge  of  the  railroad  track, 
and  denied  that  the  raising  of  the  embank- 
ment caused  anv  additional  flow  of  water 
Plaintiff  alleged  that  permanent  injury  to 
the  property  was  inflicted  by  the  raising  of 
the  embankment  and  the  digging  of  the  ditch, 
which  depreciated  the  value  of  the  property, 
and  the  jury  awarded  damages  for  such  per- 
manent injury  in  the  sum  of  $2,500.  De- 
fendants have  appealed. 

It  is  earnestly  insisted  that  the  testimony 
fails  to  make  out  a  case  of  liability  against 
the  defendants,  but  after  careful  consideration 
of  the  evidence  we  conclude  that  if  the  testi- 
mony be  accepted  in  its  light  most  favorable 
to  the  plaintiff's  cause  of  action  there  is 
enough  to  submit  to  the  jury  on  the  issue 
as  to  whether  or  not  the  injury  was  caused 
by  the  act  of  the  defendants  in  raising  the 
embankment  and  filling  the  ditch.  There  is 
a  sharp  conflict  in  the  testimony  as  to  wheth^ 
er  or  not  there  was  any  ditch  there  at  all, 
but  that  conflict  must  be  treated  as  settled 
in  plaintiff's  favor  by  the  verdict  of  the  jury. 
There  is  also  a  sharp  conflict  in  the  testimony 
as  to  whether  or  not  the  surface  water  rose 
above  the  curb  and  flowed  on  to  plaintiff's 
property — there  being  testimony  adduced  by 
the  defendants  which  tends  to  show  that  there 
was  not  sufficient  water  from  the  heaviest 
rains  [6]  to  rise  above  the  curb;  but  that 
issue,  too,  must  be  treated  as  settled  by  the 
verdict. 

The  argument  is  made,  also,  that  it  was 
surface  water  that  flowed  over  towards  plain- 
tiff's adjacent  property,  and  also  that  the 
ditch  was  not  a  natural  drainway,  and  that 
for  those  reasons  the  defendants  are  not  lia- 
ble. It  is  asserted  that  the  defendant  rail- 
road companies  had  the  same  right  as  any 
other  property  owner  to  defend  against  sur- 
face water,  and  that  upon  that  theory  there 
could  be  no  liability.  The  defendants  invoke 
the  doctrine  announced  by  this  and  many 
other  courts  that  surface  water  is  a  common 
enemy  which  any  land  owner  may  defend 
against  with  such  measures  as  he  may  deem 
expedient,  without  laying  himself  liable  to 
any  other  owner  upon  which  the  water  is 
caused  to  flow.  Levy  v.  Nash,  87  Ark.  41, 
112  S.  W.  173;  McCJoy  v.  Plum  Bayou  Levee 
Bist.  95  Ark.  345,  129  S.  W.  1097,  29  L.R.A 
(N.S.)    896 
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(1)  That  doctrine,  though  well  established, 
has  no  application  to  the  act  of  the  railroad 
companies  in  raising  their  embankment  to 
the  injury  of  adjacent  property  owners,  for 
the  simple  reason  that  such  an  act  is  not 
for  the  purpose  of  defending  against  surface 
waters.  The  occupancy  of  the  railroad  com- 
panies of  the  public  highway  was  entirely 
permissive,  and  they  could  only  do  so  by 
paying  to  the  adjacent  land  owners  any  dam- 
age caused  by  such  occupancy.  They  there- 
fore became  liable  for  any  damage  caused  by 
a  change  in  the  condition  of  tho  highway 
brought  about  by  such  occupancy,  regardless 
of  the  question  whether  or  not  the  water  thus 
diverted  was  surface  water  or  was  flowing 
through  a  natural  drainway.  If  the  change 
in  the  condition  of  the  highway  from  the 
occupancy  by  the  railroads  caused  the  injury, 
then  the  companies  are  liable,  whether  there 
was  any  negligence  in  the  construction  of  the 
embankment  or  not,  for  the  Constitution  of 
the  State  gives  a  guaranty  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  due  compensation.  The  same 
principle  applies  where  there  has  been  a  form- 
er appropriation  of  part  of  the  public  high- 
way and  afterwards  there  is  a  [7]  change 
made  which  causes  additional  damage.  Lit- 
tle Rock,  etc.  R.  Co.  v.  Greer,  77  Ark.  387, 
06  S.  W.  126.  So,  under  the  law,  the  de- 
fendants are  liable  for  any  injury  done  to 
plaintiff's  property  by  raising  the  embank- 
ment in  the  public  streets.  The  question 
whether  or  not  the  accumulation  of  water 
under  the  store  houses  was  caused  by  the 
raising  of  the  embankment  was  one  of  fact 
for  the  determination  of  the  jury. 

The  following  instruction,  requested  by  de- 
fendants, was  refused: 

"V.  The  court  instructs  the  jury  that  the 
defendant  railroad  company  has  no  control 
over  any  part  of  the  street  adjoining  the 
premises  mentioned  in  the  complaint,  except 
that  portion  actually  occupied  by  its  roadbed 
and  that  any  damages  resulting  from  any 
defect  in  the  drainage  of  surface  water  on  or 
along  said  street  caused  by  the  failure  of 
the  officers  of  the  city  of  Helena  to  use 
reasonable  care  in  the  maintenance  and  re- 
pair of  the  said  street  are  not  chargeable 
to  this  defendant  and  this  defendant  is  not 
liable  for  any  part  thereof." 

(2)  We  do  not  think  that  the  court  erred 
in  refusing  to  give  the  instruction,  for  the 
reason  that  there  is  no  evidence  in  the  record 
to  the  effect  that  the  injury  was  caused  by 
a  failure  on  the  part  of  the  city  authorities 
to  maintain  and  repair  the  street.  It  is 
true,  as  recited  in  the  instruction,  that  the 
railroad  companies  had  no  control  over  any 
other  part  of  the  street  except  that  part 
occupied  by  their  track,  but  that  condition 
does  not  exonerate  the  companies  from  lia- 


bility for  injury  caused  by  their  acts  in 
changing  the  situation.  If  the  act  of  the 
companies  in  raising  the  embankment  caused 
the  injury,  the  companies  are  not  excused 
because  the  city  authorities  failed  to  take 
additional  steps  to  remedy  the  defect  and 
afford  additional  facilities  for  carrying  off 
the  water.  The  abutting  property  ovmers 
had  no  control  over  the  street,  and  cannot  be 
made  to  suffer  from  an  injury  caused  by 
an  act  of  the  railroad  companies  because  the 
city  authorities  failed  to  exercise  proper  care 
to  avert  the  injury. 

[8]  Of  course,  the  property  owner  ia  re- 
quired to  do  whatever  is  reasonably  neces- 
sary to  protect  his  property  from  injury,  and 
cannot  permit  the  injury  to  occur  and  then 
claim  full  damages  when  he  might  have  pre- 
vented it  or  lessened  its  effect  by  a  reason- 
able expenditure.  That  question,  however,  is 
not  raised  on  the  present  appeal,  and  we  need 
not  discuss  it  further,  for  it  is  sufficient  to 
say  that  the  rule  announced  in  the  instruc- 
tion just  referred  to  is  not  correct. 

(3)  Instruction  No.  6,  which  was  requested 
by  defendants  and  refused  by  the  court,  reads 
as  follows:  "VI.  The  court  instructs  the 
jury  that  this  defendant  railroad  company 
has  no  authority  or  right  and  it  is  no  part 
of  his  duty  to  clean  off  or  keep  in  good  con- 
dition, the  gutter  in  front  of  this  plaintiff's 
property  and  if  you  find  that  the  damages 
alleged  in  the  complaint  were  caused  by  the 
failure  on  the  part  of  the  city  of  Helena,  or 
any  other  person  to  keep  the  gutter  adjoining 
the  plaintiff's  premises  clean,  then  you  will 
find  for  the  defendant." 

We  think  that  instruction  should  have  been 
given.  The  testimony  introduced  by  defend- 
ants tended  to  show  that  the  flow  of  water 
was  not  sufficient  to  overflow  the  gutter,  and 
that  if  the  water  rose  above  the  curbing  and 
flowed  imder  the  store  houses  of  plaintiff  it 
was  caused  solely  by  the  fact  that  the  gut- 
ters were  allowed  to  All  up  with  trash  and 
were  not  cleaned  out.  The  defendants  were 
entitled  to  have  that  issue  submitted  to  the 
jury,  because  if  the  gutters,  as  they  existed 
at  the  time  the  embankment  was  raised,  were 
sufficient  to  take  care  of  the  water,  the  de- 
fendants would  not  be  rendered  liable  by  the 
fact  that  they  were  subsequently  allowed  to 
fill  up  so  as  to  incapacitate  them  from  tak- 
ing care  of  the  water.  There  was  an  issue 
on  that  subject  which  should  have  been  sub- 
mitted to  the  jury,  and  we  think  that  the 
court  erred  in  refusing  to  do  so. 

The  defendants  in  their  answer  denied  the 
plaintiff's  ownership  of  the  property  in  ques- 
tion, and  they  undertook  to  raise  that  ques- 
tion by  requested  instructions  [9]  which  the 
court  refused.  The  testimony  is  undisputed 
on  the  question  of  ownerahip,  but  there  is 
a  conflict  as  to  the  time  the  embankment  was 
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raised  80  as  to  inflict  a  permanent  injury 
to  the  property.  The  property  was  originally 
owned  by  plaintiff's  grandfather,  Mr.  John  P. 
Moore,  who  died  in  September,  1013,  leaving 
his  last  will  and  testament  whereby  he  devised 
the  property  in  question  to  the  plaintiff  and 
seven  other  persons.  The  property  was  held  by 
the  devisees  as  tenants  in  common,  plaintiff 
being  the  owner  of  an  undivided  eighth,  until 
there  was  a  partition  of  the  lands  of  the 
estate  in  September,  1914,  when  this  particu- 
lar property  fell  to  plaintiff  in  the  division. 

The  testimony  introduced  by  the  plaintiff 
tends  to  show  that  the  embankment  was 
raised  so  as  to  cause  the  injury  in  October, 
1913,  which  was  after  the  death  of  Mr.  Moore, 
the  devisor.  Defendant's  testimony  tends  to 
show  that  the  embankment  was  raised  during 
Mr.  Moore's  lifetime.  It  was  admitted  that 
certain  work  was  done  as  late  as  October, 
1913,  but  that  this  merely  applied  to  raising 
one  of  the  crossings  and  that  the  work  of 
raising  the  embankment  along  the  street  was 
done  some  time  prior  to  Mr.  Moore's  death. 
The  state  of  the  testimony  is  that  there  is 
a  conflict  whether  the  embankment  which 
raused  the  injury  was  constructed  before  the 
death  of  Mr.  Moore,  but  it  is  undisputed  that 
it  was  completed  before  the  plaintiff  became 
the  sole  owner  of  the  property. 

(4-5)  Defendants  asked  an  instruction  as 
to  ownership  in  the  following  words:  "II. 
The  court  instructs  the  jury  that  if  it  flnds 
from  the  testimony  in  this  case  that  the 
plaintiff  was  not  the  owner  of  the  property 
mentioned  in  the  complaint  at  the  time  the 
allied  acts  of  negligence  were  committed 
by  the  defendant,  then  you  will  find  for  the 
defendant." 

This  instruction  was  correct  in  any  view 
of  the  case,  and  the  court  erred  in  refusing 
to  give  it.  There  is  no  controversy  about 
the  injury  being  a  permanent  one,  if  there 
was  any  injury  caused  by  the  defendants  at 
all.  In  fact,  the  plaintiff  brought  his  suit 
upon  the  theory  [10]  that  the  injury  was 
a  permanent  one,  and  made  no  attempt  to 
establish  any  other  kind  of  injury.  There 
was  no  effort  to  prove  that  there  had  been 
loss  of  rents  or  any  other  temporary  injury 
by  reason  of  the  construction  of  the  embank- 
ment. The  measure  of  damages  sought  to 
be  established,  and  which  the  court  submitted 
to  the  jury,  was  the  permanent  depreciation 
of  the  value  of  the  property  by  reason  of  the 
additional  water  which  flowed  from  the  street. 

Now,  if  the  injury  occurred  during  the 
lifetime  of  Mr.  Moore,  the  devisor,  the  right 
of  action  therefor  did  not  descend  to  his  heirs 
or  devisees,  but  survived  to  his  personal  rep- 
resentatives, the  executor  or  administrator. 
The  law  on  that  subject  is  very  well  settled. 
In  Little  Rock,  etc.  R.  Co.  v.  Greer,  supra,  we 
said:  "The  cause  of  action  accrues  when  the 
damage  is  done,  and  accrues  to  the  one  who  is 


the  owner  of  the  land  at  the  time  of  the  con- 
struction which  causes  the  injury  or  damage." 
To  the  same  effect  see  Brown  v.  Arkansas  Cent. 
R.  Co.  72  Ark.  456,  81  S.  W.  613;  Illinois 
Cent.  R.  Co.  v.  Allen,  39  111.  205 ;  Toledo,  etc. 
R.  Co.  V.  Morgan,  72  111.  155;  Roberts  v. 
Northern  Pac.  R.  Co.  158  U.  S.  1,  15  S.  Ct. 
756,  39  U.  S.  (L.  ed.)  873;  McFadden  v. 
Johnson,  72  Pa.  St.  336,  13  Am.  Rep.  681. 

In  Moore  v.  Boston,  8  Cush.  (Mass.)  274, 
it  was  expressly  decided  that  a  right  of  action 
of  a  land  owner  against  the  city  for  property 
taken  for  public  use  survives  to  his  executor 
or  administrator,  and  not  to  the  heirs. 

Defendants  attempted  to  raise  the  further 
question  of  the  right  of  the  plaintiff  to  re- 
cover for  the  whole  damage,  even  though  the 
injury  occurred  after  the  death  of  Mr.  Moore 
and  while  plaintiff  and  the  other  devisees 
held  the  property  as  tenants  in  common. 

Instruction  No.  4,  which  reads  as  follows, 
was  refused:  "IV.  The  court  instructs  the 
jury  that  if  it  finds  from  the  testimony  that 
the  plaintiff  was  the  owner  of  the  property 
mentioned  in  the  complaint  at  the  time  of 
the  commission  of  the  said  acts  of  negligence 
jointly  with  other  owners  as  tenants  in  com- 
mon then  you  will  find  for  the  plaintiff  only 
such  pro  rata  part  of  the  damages  [11]  sus- 
tained by  the  property  through  the  negligent 
acts  of  the  defendant  as  his  interest  in  the 
property  bears  to  the  whole  interest  in  the 
property." 

(6)  There  is  some  conflict  in  the  authori- 
ties as  to  the  right  of  a  tenant  in  common  to 
sue  for  the  recovery  of  the  whole  premises 
or  injury  thereto.  We  arc  of  the  opinion 
that  according  to  the  more  recent  authorities 
the  better  rule  is  to  hold  that  in  case  of 
tenancy  in  common,  where  there  is  a  holding 
in  severalty,  each  separate  owner  must  sue 
for  his  share  of  the  property.  While  that 
point  was  not  expressly  decided  in  the  caso 
of  Cottonwood  Lumber  Co.  v.  Walker,  106 
Ark.  102,  152  S.  W.  1005,  45  L.R.A.(N.S.) 
429,  such  is  necessarily  the  effect  of  the  de- 
cision. The  weight  of  authority  as  it  now 
stands  is,  we  think,  in  favor  of  that  rule. 
38  Cyclopedia  of  Law,  116-118;  Ridge  v. 
Railroad  Transfer  Co.  56  Mo.  App.  133; 
Anderson  v.  Thunder  Bay  River  Boom  Co. 
57  Mich.  216,  23  N.  W.  776;  Wadleigh  v. 
Marathon  County  Bank,  58  Wis.  546,  17  N. 
W.  314;  Reed  v.  Chicago,  etc.  R.  Co.  71 
Wis.  399,  37  N.  W.  225. 

(7)  For  a  much  stronger  reason,  a  suit  to 
recover  damages  for  permanent  injury  to  the 
land  cannot  be  instituted  by  one  of  the  ten- 
ants in  common.  Here  the  injury  was  to  the 
freehold  and  plaintiff  was  not  the  sole  owner, 
nor  was  he  in  exclusive  occupancy  of  the 
premises,  and  there  is  no  principle  of  law 
which  ought  to  permit  him  to  sue  for  the 
entire  amount  to  be  recovered  by  all  the  ten- 
ants in  common.     The  case  of  Birmingham 


608 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


R.  etc.  Co.  T.  Oden,  146  Ala.  495,  41  So. 
129,  is  precisely  in  point.  In  that  case  five 
out  of  seven  owners,  as  tenants  in  common 
of  real  estate  abutting  on  a  street,  sued  the 
railway  company  for  damages  resulting  from 
the  construction  of  an  embankment,  and  the 
court  held  that  the  limit  of  their  recovery 
was  their  several  interests,  which  was  five- 
sevenths  of  the  total  depreciation  of  value. 
According  to  that  rule  of  law,  the  plaintiff 
is  not  entitled  to  recover  more  than  his  share 
of  the  total  amount  of  damages  inflicted; 
even  if  the  injury  was  caused  after  the  death 
of  Mr.  Moore.  If  it  was  caused  prior  to 
that  time,  then  he  is  not  entitled  to  recover 
at  all,  for  the  right  [12]  of  action  was,  as 
before  stated,  in  the  executor  or  administra- 
tor and  not  the  devisees  under  the  will. 
The  defense  was  clearly  raised  in  the  answer, 
for  the  answer  contained  an  express  denial 
of  the  plaintiff's  alleged  ownership. 

(8)  Counsel  for  plaintiff  invoke  the  rule 
established  by  many  decisions  to  the  effect 
that  the  allotment  in  severalty  of  lands  in- 
herited in  common  does  not  change  the  nature 
of  the  estate  from  inheritance  to  purchase, 
and  that  the  one  to  whom  the  allotment  is 
made  takes  the  whole  by  inheritance,  the 
same  as  if  it  had  directly  descended  to  him 
from  the  ancestor.  Martin  v.  Martin,  98 
Ark.  93,  135  S.  W.  93;  Cottrell  v.  Griffitts, 
108  Tenn.  191,  65  S.  W.  397,  91  Am.  St.  Rep. 
748,  57  L.R.A.  332.  The  application  of  that 
principle  cannot,  however,  serve  as  grounds 
for  holding  that  the  allotment  of  the  land 
in  severalty  to  one  of  the  cotenants  operates 
as  an  assignment  of  the  right  of  action  of  the 
other  tenants  for  an  injury  already  suffered. 
Tlie  land  is  partitioned  in  its  damaged  con- 
dition and  the  other  tenants  retain  their 
right  of  action  which  has  already  accrued. 
In  this  respect  lands  held  by  inheritance  do 
not  differ  from  those  otherwise  held. 

The  judgment  must  be  reversed  for  the 
•errors  indicated,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


NOTE. 

BIsHt  of  Oae  Tenant  in  Common  to 
8uo  for  Damase*  for  Injnry  to  From* 
isos. 

Majority  Rule: 

Rule  SUted,  608. 

Limitation  of  Rule,  609. 
Minority  Rule,  610. 


Majority  Rule, 

Rule  Stated. 

By  the  weight  of  authority  a  tenant  in 
common  may  maintain  ejectment  or  any  other 


appropriate  remedy  to  recover  possession  of 
the  entire  premises  as  against  a  stranger  to 
the  title.  See  7  R.  C.  L.  tit.  Coienaney, 
p.  906,  and  the  notes  to  Williams  v.  Coal 
Creek  Min.  etc.  Co.  5  Ann.  Cas.  822,  and 
Mofiin  V.  Norton,  Ann.  Cas.  1915D  1042.  But 
in  personal  actions,  whether  rising  ex  delicto 
or  ex  contractu,  the  rule  is  that  tenants  in 
common  are  required  to  join.  See  7  EU  C. 
L.  tit.  Cotenancy,  p.  909.  Accordingly  in  an 
action  to  recover  damages  for  an  injury  to 
premises  owned  by  tenants  in  common,  the 
prevailing  rule  is  that  all  the  owners  must 
be  joined  as  parties  plaintiff. 

England. — ^ee  Culley  v.  Spearman,  2  H. 
Bl.  386,  3  Rev.  Rep.  420. 

Canada. — See  Esson  v.  Mayberry,  1  19'oTa 
Scotia  186;  Brittain  v.  Parken,  12  Kova 
Scotia  589. 

United  States. — Cochran  v.  Brannan,  196 
Fed.  219. 

Alabama. — Prouty  v,  Alabama  Grreat 
Southern  R.  Co.  174  Ala.  404,  66  So.  980; 
Southern  R.  Co.  v.  Hayes,  73  So.  945.  Oom- 
pare  Wood  v.  Montgomery,  60  Ala.  600. 

Arkansas. — See  the  reported  case. 

California, — De  Johnson  ▼.  Sepulbeda,  6 
Cal.  149;  Parkes  v.  Kilhan,  8  Cal.  77,  68  Am. 
Dec.  310. 

lotca. — ^Anderson  v.  Acheson,  132  la.  744, 
109  N.  W.  335,  9  L.R.A.  (N.S.)  217. 

Maryland. — Gent  v.  Lynch,  23  Md.  68,  87 
Am.  Dec.  558. 

Massachusetts. — Daniels  v.  Daniels,  7  BAaas. 
135;  Gilraore  v.  Wilbur,  12  Pick.  120,  22  Am. 
Dec.  410;  Bullock  v.  Hayw&rd,  10  Allen  460; 
Merrill  v.  Berkshire,  11  Pick.  269.  See  also 
May  V.  Parker,  12  Pick.  34,  22  Am.  Dec. 
393*. 

Mississippi. — Armstrong  v.  Canady,  35  So. 
138.  See  also  Haley  v.  Taylor,  77  Miss.  867, 
28  So.  752,  78  Am.  St.  Rep.  549. 

Missouri, — Lane  v.  Dobyns,  11  Mo,  105; 
Lumerate  v.  St.  Louis,  etc.  R.  Go.  149  Mo. 
App.  47,  130  S.  W.  448. 

Ifew  York. — Austin  v.  Hall,  13  Johns.  286, 
7  Am.  Dec.  376;  Low  v.  Mumford,  14  Johns. 
426,  7  Am.  Dec.  469;  Hill  v.  Gibbs,  5  BTill 
56;  DePuy  v.  Strong,  37  N.  Y.  372,  3  Keyes 
603,  4  Abb.  Pr.  (N.  S.)  340.  See  also  Deciker 
V.  Livingston,  15  Johns.  479. 

Ohio. — See  Morgan  v.  Hudnell,  62  Ohio  St. 
552,  40  N.  E.  716,  49  Am.  St.  Rep.  741,  27 
L.R.A.  862. 

Tennessee. — Winters  v.  McGhee,  3  Sneed 
128. 

rca?a«.— May  v.  Slade,  24  Tex.  205;  Row- 
land V.  Murphy,  66  Tex.  534,  1  S.  W.  658; 
Gillum  V.  St.  Louis,  etc.  R.  Co.  4  Tex.  Civ. 
App.  622,  23  S.  W.  716;  Galveston,  etc.  R, 
Co.  V.  Stockton,  15  Tex.  Civ.  App.  145,  38 
S.  W.  647.  Sec  also  Parks  v.  Dial,  66  Tex. 
261. 

Thus  in  Daniels  v.  Daniels,  7  Mass.  135, 
the  court  said:    "In  personal  actions  tenants 


LOUISVILLE,  ETC.  R.  CO.  v.  JACKSON. 

12S  Ark,  i. 


609 


IB  eommoD  must  join,  and  also  parceners, 
when  damages  are  to  be  recovered  for  a 
tort  done  to  their  lands,  although  the  estate 
in  the  lands  be  severaL  Co.  Lit.  198.  The 
rule  by  which  joinders  in  actions  are  gov- 
erned, is  stated  in  the  case  of  Waller  t. 
Baker  [2  WHs.  C.  PL  (Eng.)  414],  which  was 
cited  at  the  bar,  as  extending  to  all  cases 
where  the  damages  to  be  recovered  are  joint. 
The  same  rule  is  also  laid  down  in  the  case 
of  Coryton  v.  Lithebye,  which  was  also  cited 
in  the  argument.  Thus  tenants  in  common 
must  join  in  trespass,  and  also  in  nuisance. 
Cro.  Jac.  231." 

So  in  DePuy  v.  Strong,  37  N.  Y.  372,  3 
Keyes  603,  4  Abb.  Pr.  N.  S.  340,  it  was  said; 
"It  must  be  conceded  that,  before  the  Code, 
the  rule  in  this  state  was,  that  tenants  in 
common  must  join  in  actions  to  recover  for 
injuries  to  the  realty.  .  .  .  This  rule 
has  not  been  altered  by  the  Code.  The  only 
change  it  has  made  is  in  the  mode  of  taking 
advantage  of  a  defect  of  parties.  Under  the 
old  system,  the  only  remedy  was  by  plea  in 
abatement,  and  if  that  were  not  interposed, 
a  tenant  in  common  could  still  recover.  The 
defendant  could  show  on  the  trial,  that  there 
iK'ere  others  interested  in  the  claim,  not  by 
way  of  bar,  but  to  limit  the  plaintiff's  re- 
covery to  his  aliquot  part  of  the  damages 
sustained.  Now,  the  defendant  mav  have 
his  remedy  by  demurrer,  if  the  defect  appear 
on  the  face  of  the  complaint,  or  by  answer, 
if  it  does  not." 

In  Bullock  V.  Hayward,  10  Allen  (Mass.) 
460,  in  applying  the  rule  to  an  action  of  tort 
in  the  nature  of  waste,  the  court  said :  "The 
general  rule  of  the  common  law  is  familiarly 
known,  that  tenants  in  common  must  sever 
in  real  actions,  because  their  estates  are  sev- 
eral; but  must  join  in  any.  personal  action, 
even  for  an  injury  to  their  real  estate,  be- 
cause the  damages  belong  to  them  jointly. 
Daniels  v.  Daniels,  7  Mass.  137;  May  v. 
Parker,  12  Pick.  38,  30.  Beal  actions  of  waste 
to  recover  the  place  wasted  must  therefore 
be  brought  by  them  separately,  but  in  a 
personal  action  in  the  nature  of  waste  they 
must  all  join.  The  provision  of  our  statutes, 
by  which  any  person  entitled  to  bring  an 
action  of  waste  may  instead  thereof  bring  an 
action  of  tort  in  the  nature  of  waste,  was  not 
intended  to  authorize  the  bringing  of  several 
actions  to  recover  joint  damages,  but  only 
to  confirm  the  law  as  it  was  generally  under- 
stood before  this  provision  was  introduced." 

In  Low  V.  Mnmford,  14  Johns.  (N.  Y.) 
426,  7  Am.  Dec.  469,  in  stating  the  reason 
for  the  rule  requiring  a  plaintiff  in  an  action 
ex  delicto  concerning  realty  to  join  his  co- 
tenants,  the  court  said:  "The  plaintiff,  in 
such  an  action,  is  always  bound  to  join  his 
cotenants,  because  his  title  must  come  in 
question  as  the  foundation  of  his  claim." 
Ann.  Cas.  191 8 A — 39. 


So  in  Lumerate  v,  St.  Louis,  etc.  R.  Co.  149 
Mo.  App.  47,  130  S.  W.  448,  it  was  said: 
"The  reason  for  requiring  tenants  In  common 
to  join,  is  stated  in  Lane  v.  Dobyns,  11  Mo. 
106  as  follows;  *The  general  rule  is  that 
tenants  in  common  must  join  in  all  personal 
actions  concerning  the  common  property. 
Otherwise  a  multiplicity  of  suits  might  be 
brought  for  the  same  cause  of  action  and 
against  the  same  party.  This  would  be 
against  public  policy.' " 

In  Rowland  v.  Murphy,  66  Tex.  534,  1  S. 
W.  658,  the  court  said:  ''The  question  .  .  . 
is:  whether  one  tenant  in  common  can  main- 
tain an  action  of  this  character  and  recover 
the  entire  damages  done  to  the  common  estate. 
The  negative  of  this  proposition  is  established 
in  the  case  of  May  v.  Slade,  24  Tex.  205, 
which  is  in  harmony  with  the  rulings  of  the 
English  courts  and  with  the  rulings  of  the 
tourts  of  the  other  states  of  this  Union.  The 
rule  prevents  the  multiplicity  of  suits,  and 
denies  a  recovery  to  one  cotenant  for  the 
entire  damage  done  to  the  common  estate, 
because  a  judgment  in  favor  of  one  cotenant 
alone  rendered  in  an  action  to  which  he  was 
sole  plaintiff,  would  not  bar  the  right  of 
another  cotenant  to  recover,  on  the  same 
cause  of  action,  in  his  own  right,  to  the  exteiit 
of  the  damages  to  which  he  would  be  en- 
titled for  injuries  done  to  his  interest  in 
the  common  property.  One  cotenant  in  such 
case  is  not  the  representative  of  another." 

lAmitation  of  Rule. 

The  objection  that  an  action  to  recover 
damages  for  injuries  to  premises  cannot  be 
maintained  by  one  tenant  in  common  without 
joining  his  cotenants  is  not  jurisdictional  but 
is  waived  by  a  failure  to  raise  the  question 
at  the  proper  time.  Lowery  v.  Rowland,  104 
Ala.  420,  16  So.  88  j  Anderson  v.  Ackeson,  132 
la.  744,  110  N.  W.  336,  9  L.R.A.(N.S.)  217; 
Bullock  V.  Hayward,  10  Allen  (Mass.)  460; 
Easton  v.  Joyce,  85  Mo.  App.  433;  DePuy  v. 
Strong,  37  N.  Y.  372,  3  Keyes  603,  4  Abb. 
Pr.  N.  S.  340;  Sparks  v.  Leavy,  11  Bosw. 
(N.  Y.)  530;  Winters  v.  McGlee,  3  Snced 
(Tenn.)  128;  Galveston,  etc.  R.  Co.  v.  Stock- 
ton, 16  Tex.  Civ.  App.  145,  38  S.  W.  647; 
Texas,  etc.  R.  Co.  v.  Smith,  35  Tex.  Civ.  App. 
361,  80  S.  W.  247. 

Thus  in  Easton  v.  Joyce,  supra,  in  holding 
that  there  was  a  waiver  of  the  objection  that 
a  tenant  in  common  did  not  join  his  cotenant 
in  an  action  to  recover  damages  for  injuries 
to  the  joint  premises,  the  court  said:  "It 
is  .  .  .  contended  that  as  it  is  disclosed 
by  the  evidence  that  plaintiff  and  one  Mrs. 
Howard  owTied  as  tenants  in  common  the 
block  whereon  the  fence  was  situate  which 
was  torn  down  and  removed  by  defendant 
there  could  be  no  recovery  by*  the  plaintiff 
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without  joining  his  said  cotenant  with  him 
as  a  coplaintiff  in  the  action.  But  this  ob- 
jection was  first  raised  by  an  instruction 
requested  by  defendant.  After  the  parties  had 
gone  to  trial  it  was  then  too  late  to  raise  it. 
Had  it  been  timely  made  the  plaintiff  no 
doubt  would,  before  proceeding  further,  have 
obtained  leave  to  file  an  amended  statement 
joining  with  him  his  cotenant  (K.  S.  1889, 
6ec.  6225 ;  House  v.  Duncan,  50  Mo.  453 )  and 
thus  secured  a  final  disposition  of  the  whole 
case  on  the  merits.  The  defendant  having 
failed  to  raise  the  objection  of  defect  of 
parties  before  going  to  trial  must  be  assumed 
to  have  waived  the  defect." 

Where  the  nonjoinder  of  cotenant s  in  an 
action  bv  one  tenant  in  common  to  recover 
damages  for  an  injury  to  the  premises  is 
waived,  the  recovery  will  be  limited  in  pro- 
portion to  the  plaintiff's  share  in  the  owner- 
ship of  the  premises.  Lowery  v.  Rowland, 
104  Ala.  420,  10  So.  88;  Birmingham  R.  etc. 
Co.  V.  Oden,  146  Ala.  495,  41  So.  129; 
Prouty  V.  Alabama  Great  Southern  R.  Co. 
174  Ala.  404,  56  So.  980;  Winters  v.  McGhee, 
3  Sneed  (Tenn.)  128;  Galveston,  etc.  R.  Co. 
v.  Stockton,  15  Tex.  Civ.  App.  145,  38  S. 
W.  647.  See  also  Brittan  v.  Parker,  12  Nova 
Scotia  589;  Texas,  etc.  R.  Co.  v.  Smith,  35 
Tex.  Civ.  App.  851,  80  S.  W.  247;  Nona 
Mills  Co.  V.  Jackson    (Tex.)    159  S.  W.  932. 

**There  are  authorities  which  hold,  that  for 
an  injury  done  to  the  common  inheritance  in 
land,  the  heirs  must  all  sue.  .  .  .  But, 
when  for  any  reasons,  as  there  may  be,  there 
is  no  joint  interest,  and  the  cotenants  are 
not  jointly  interested  in  the  damages,  the 
remedy  is  severable.  In  such  cases  where  leas 
than  the  whole  number  sue,  the  recovery  is 
graduated  to  the  interest  of  those  suing. 
.  .  .  H^re,  nine  of  the  twelve  heirs  are  the 
plaintiffs,  three  originally  joined  having  been 
stricken  out  of  the  complaint,  without  ob- 
jection on  the  part  of  the  defendant.  The 
recovery  should  have  been,  not  for  the  whole 
damages  suffered  to  the  inheritance,  but  for 
their  proportionate  share  thereof."  Lowery 
V.  Rowland,  104  Ala.  420,  16  So.  88. 

"If  by  agreement  between  tenants  in  com- 
mon one  is  permitted  to  have  the  exclusive 
use  and  possession  of  a  part  of  the  land 
which  they  together  own,  while  the  other  has 
such  use  and  possession  of  other  lands  so 
owned,  then  either  may  recover  for  any  in- 
jury done  to  that  which  he  has  right  ex* 
clusively  to  use  or  possess."  Gulf,  etc.  R.  Co. 
V.  Wheat,  68  Tex.  133,  3  S.  W.  455.  To  the 
same  effect  see  the  reported  case. 

In  Rush  V.  Burlington,  etc.  R.  Co.  57  la. 
201,  10  N.  W.  628,  it  appeared  that  one 
of  two  tenants  in  common  executed  to  a  rail- 
road a  deed  for  a  right  of  way  in  considera^ 
tion  of  the  undertaking  of  the  railroad  to 
erect  a  depot  at  a  certain  point.     The.  rail- 


road failing  to  perform  its  contract,  an.  ac* 
tion  was  brought  against  it  by  the  cotenants,. 
and  it  was  held  that  the  cotenant  who  execut- 
ed the  deed  could  maintain  an  action  to  re« 
cover  damages  for  the  breach  of  the  contract^ 
and  the  other  cotenant  could  maintain  an 
action  in  trespass  to  recover  the  damages  to> 
which  she  was  entitled. 

Minorittf  RtUe, 

In  at  least  two  jurisdictions  the  rule  ob- 
tains that  one  tenant  in  common  mav  main- 
tain  an  action  to  recover  damages  for  injuries 
to  the  common  premises.  Jewett  v.  Whitney,. 
43  Me.  242;  Bigelow  v.  Rising,  42  Vt,  678; 
Lee  V.  Follensby,  86  Vt.  401,  85  Atl.  915. 
See  also  Longfellow  v.  Quimby,  29  Me.  106,. 
48  Am.  Dec.  525.  Compare  Bradley  i'.  Boj'n- 
ton,  22  Me.  287,  39  Am.  Dec.  582;*  Tucker  v. 
Campbell,  36  Me.  346. 

Thus  in  Bigelow  v.  Rising,  supra,  it  waa 
said:  "It  has  long  been  settled  in  this  state 
that  one  tenant  in  common  can  maintain 
ejectment  against  a  stranger  to  the  title,  and 
recover  the  whole  property  and  damages  for 
the  entire  injury  sustained  by  the  eviction,, 
and  that  recovery  is  for  the  benefit  of  him- 
self and  cotenant.  This  being  so,  it  is  difficult 
to  assign  a  satisfactory  reason  why  one  ten- 
ant in  common  may  not  maintain  an  action 
of  trespass  quare  clausum,  and  recover  for 
the  whole  damage  occasioned  by  the  trespass, 
for  the  benefit  of  himself  and  cotenant.  There 
is  nothing  in  the  nature  of  the  action,  or 
the  form  of  proceeding,  to  prevent.  The  title 
to  the  premises  may  be  involved  and  settled 
in  this  form  of  action.  This  action  is  often 
brought  solely  to  test  the  title.  In-  Chandler 
V.  Spear,  22  Vt.  388,  the  action  was  trespass 
for  taking  and  removing  a  quantity  of  pine 
logs.  Upon  the  trial  it  turned  out  that  the 
plaintiff  owned  the  logs  in  common  with  an- 
other, and-  the  question  arose  as  to  his  right 
to  recover  the  whole  value  of  the  logs.  The 
supreme  court,  in  deciding  this  question,  af- 
ter commenting  upon  the  right  of  one  tenant 
in  common  to  recover  the  whole  land  in 
ejectment,  say:  'but  where  the  action  is  for 
a  trespass  to  personal  property,  the  remedy 
being  in  damages  only,  there  does  not  appear 
to  be  the  like  reason  for  allowing  a  full  re- 
covery by  a  part  owner.  Indeed,  all  that  a 
party  can,  with  any  show  of  reason,  claim 
against  one  who  has  trespassed  upon  a  chat- 
tel upon  which  he  has  an  interest,  is  to  be 
made  good  for  the  injury  done  to  that  inter- 
est.' And  the  plaintiff  was  allowed  to  re- 
cover according  to  his  interest.  The  same 
principle  applied  in  the  present  case  would 
allow  the  plaintiff  to  recover  according  to 
his  interest  in  the  property;  but  as  in  this 
action  the  title  may  be  settled,  and  as  a 
judgment  in  favor  of  the  plaintiff  may  be  a 
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reoQTery  for  the  benefit  of  himself  and  hie 
ootenant,  there  would  seem. to  be  a  propriety 
in  applying  the  same  principle  in  respect  to 
the  damages,  and  allow  a  recovery  for  the 
whole.'* 


MATTER  OF  HOBTOIT. 
HORTOK 

V. 

DICKIE. 

New  York  Court  of  Appeals — ^March  7,  1916. 
2i7  N,  r.  S63f  111  N.  JE.  1066, 


Courts  —  Jnrisdlotloii  ot  Proliate  Court 
—  Effeot  of  Lack  ot  Jnxiadlction. 

The  probate  court  of  another  state  is  a 
court  of  limited  jurisdiction;  and,  unless  it 
had  jurisdiction,  its  proceedings,  admitting  a 
will  to  probate,  are  void  and  derive  no  benefit 
from  the  "full  faith  and  credit"  provision  of 
the  constitution. 

WilU  —  Probate  *  Beqvlaitea  of  Jnri*- 
dietioa  —  ICotieo  to  NosupoatdoMta* 

Both  under  Code  Civ.  Proc.  §  2>iiz\}  at  seq., 
authorizing  is8uance  of  ancillary  letters  upon 
foreign  probate  of  a  will,  and  under  general 
rules  of  law,  a  proceeding  in  another  state 
for  the  probate  of  a  will  is  in  rem,  and,  if 
the  court  otherwise  has  jurisdiction,  it  may 
make  a  decree  binding  on  nonresidents, 
though  no  notice  is  required  or  given  on  the 
original  probate  and  the  probate  becomes  con- 
elusive  in  the  absence  of  coptest  within  a 
given  period. 

[See  note  at  end  of  this  case.] 

Admiasiott  to  Probate  —  Eff eet  la  Other 
Jurifldictions. 

The  decision  by  the  court  of  another  state 
in  probate  proceedings  that  the  domicil  of 
the  testator  at  his  death  was  in  that  state 
is  not  conclusive  upon  persons  in  New  York 
who  were  not  parties  to  the  proceeding,  and 
may  be  contested  in  the  New  York  courts. 

Appeal     and    Error  —   Qneatioi&a    Not 
Raised  Below. 

Where  the  jurisdiction  of  a  court  of  an- 
other state  in  probate  proceedings  is  attacked 
in  the  surrogate's  court  on  the  sole  ground 
that  notice  was  not  served  upon  the  parties, 
the  objection  cannot  be  raised  on  appeal  that 
the  court  was  without  jurisdiction  because 
the  testator  did  not  have  his  domicil  in  the 
state  where  the  proceedings  were  held. 

Matter  of  Hortoih  169  N.  Y.  App.  Div.  292, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 


Proceeding  for  prpbate  of  last  will  and 
testament  of  George  W.  Horton.  Will  ad- 
mitted to  probate  in  Surrogate's  Court,  West- 
chester county.  Judgment  affirmed  by  Ap- 
pellate Division  of  Supreme  Court.  Alice  M. 
Horton  appeals.  The  facts  are  stated  in  the 
opinion.    Ksvebsed. 

Willifkm  E,  Sommer  for  appellant. 
Henry  G.  K,  Heath  for  respondent. 

[365]  HiscocK,  J. — George  W.  Horton,  the 
testator,  died  at  Chardon,  in  the  state  of 
Ohio,  on  September  14,  1913.  He  left  an 
instrument  dated  April  5,  1902,  executed  ac- 
cording to  the  laws  of  this  state  as  a  will, 
in  which  he  disposed  of  his  entire  estate  and 
appointed  his  daughter,  Jane  Ann  Dickie,  the 
executrix  thereof.  In  this  instrument  he 
described  himself  as  a  resident  of  City  Island 
in  this  state. 

.^fter  Horton's  death  this  instrument  was 
offered  for  probate  in  the  Surrogate's ;  Court 
of  Weatchester  county  in  this  state,  where  he 
had  left  assets,  by  the  executrix  thereof  as 
his  last  wiU  and  testament.  Such  probate 
waf  contested  by  the  appellant,  Alice  M.  Hor- 
ton, from  [366]  whose  answer  and  objections 
it  appeared  that,  she  was  married  to  the  said 
Horton  in  September,  1912,  and  that  on  Aug- 
ust 8,  1913,  he  executed  at  Fainesville,  Ohio, 
another  instrument  purporting  to  be  his  last 
will  and  testament  whereby  he  revoked  all 
former  wills,  gave  all  his  estate  to  the  con- 
testant, and  made  her  his  sole  executrix; 
also  that  on  September  22,  1913,  this  instru- 
ment was  admitted  to  probate  as  his  last 
will  and  testament  by  the  Probate  Court  of 
Lake  county,  Ohio. 

In  support  of  the  allegations  of  her  answer 
and  in  order  to  prove  that  the  instrument 
of  1902  was  not  the  last  will  and  testament 
of  the  said  testator,  the  contestant  offered 
in  evidence  a  duly  authenticated  'copy  of  the 
instrument  of  1913,  and  of  the  proceedings 
admitting  it  to  probate  in  Ohio.  These  were 
objected  to  and  excluded  by  the  surrogate  upon 
the  grounds  hereafter  to  be  considered  and 
which  did  not  include  any  objections  to  the 
form  of  the  evidence.  In  connection  with 
the  offer  of  this  evidence  it  also  appeared 
without  dispute  that  under  the  statutes  of 
the  state  of  Ohio  governing  the  admission 
of  wills  to  probate  and  the  decisions  con- 
struing the  same,  notice  of  a  proceeding  for 
probate  is  not  required  to  be  served  on  any 
of  the  parties  interested  except  such  as  are 
residents  in  that  state;  that  no  contest  is 
permitted  on  behalf  of  those  interested  in 
resisting  the  original  probate  (General  Code 
of  Ohio,  §§  10507,  10516;  In  re  Hathaway, 
4  Ohio  St.  383;  Matter  of  Jones,  2  Ohio  Dec. 
409,  2  Ohio  N.  P.  194;  Barr  v.  Closterman, 
2  Ohio  Cir.  Dec.  251,  3  Ohio  Cir.  Ct.  441, 
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affirmed  1  Ohio  Cir.  Dec.  546,  2  Ohio  Cir. 
Ct.  387,  27  Cine.  L.  Bui.  392) ;  that  the  order 
admitting  the  will  is  prima  facie  evidence 
only  of  its  validity  (Wadsworth  v.  Purdy,  12 
Ohio  Cir.  Ct.  X.  S.  8),  but  if  within  two 
.years  no  one  appears  and  contests  its  validity 
the  probate  will  be  forever  binding,  except 
as  to  infants  and  others  under  disability.  (R. 
S.  §  10531.)  It  also  fully  appeared  that  in 
accordance  with  such  statutes  no  notice  of 
said  probate  proceedings  in  Ohio  was  given 
to  the  respondent,  testator's  daughter,  and 
an  infant  granddaughter,  both  of  whom  re- 
sided in  [367]  this  state  and  who  were  his 
only  heirs  at  law  and  next  of  kin. 

In  this  condition,  of  the  proofs  the  surrogate 
rejected  evidence  of  the  probate  proceedings 
in  Ohio,  including  the  copy  of  the  purported 
will  involved  therein,  on  the  apparent  ground 
that  inasmuch  as  no  notice  had  been  given 
to  the  next  of  kin  of  the  testator  in  this 
state  said  proce^ings  were  without  jurisdic- 
tion  and  void  as  to  them  and  proved  nothing. 
The  view  of  lack  of  jurisdiction,  but  on  a 
somewhat  different  ground,  has  been  sustained 
by  the  Appellate  Division  and  the  question  of 
its  correctness  is  the  only  one  presented  on 
this  appeal. 

The  Probate  Court  of  Ohio  was  a  court  of 
limited  jurisdiction,  and  unless  it  appears 
that  it  had  jurisdiction  to  admit  said  will  to 
probate  its  proceedings  are  void  as  claimed, 
and  derive  no  benefit  from  the  "full  faith  and 
credit"  provision  of  the  Constitution.  As- 
suming at  this  point  of  the  discussion  that 
the  testator  was  such  a  resident  of  Ohio  at 
the  time  of  his  death  as  to  furnish  the  Pro- 
bate Court  of  that  state  with  that  element 
of  jurisdiction,  the  question  is  presented 
whether  a  proceeding  to  probate  a  will  is 
one  which  requires  service  of  process  upon 
all  parties  interested,  even  though  nonresi- 
dents, or  is  one  in  the  nature  of  a  proceeding 
tn  rem  where  such  service  may  be  dispensed 
with. 

We  regard  it  as  well  established  that  the 
latter  is  the  case  and  that  if  the  Probate 
Court  otherwise  has  jurisdiction  it  may  muke 
a  decree  admitting  a  will  to  probate  which  is 
bindihg  upon  nonresidents  even  though  notice 
has  been  dispensed  with  on  the  original  pro- 
bate, and  such  probate  becomes  conclusive  in 
the  absence  of  contest  within  a  given  period 
as  provided  by  the  laws  of  Ohio  now  before 
us.  (Vanderpoel  v.  Van  Valkenburgh,  6^  N. 
Y.  190,  198:  Matter  of  Law,  66  App.  Div.  464, 
458,  67  N.  Y.  S.  857;  Matter  of  Goldsticker, 
192  N.  Y.  35,  39,  16  Ann.  Cas,  66,  84  N.  E. 
681,  18  L.R.A.(N.S.)  99;  Woodruff  V.  Taylor, 
20  Vt.  65,  73;  Crippen  v.  Dexter,  13  Gray 
(Mass.)  330:  Bonnemort  v.  Gill,  167  Mass. 
338,  340,  45  N.  E.  768;  Robertson  v.  Pickrell, 
109  [368]  U.  S.  608,  3  S.  Ct.  407,  44  U.  S. 
(L.  ed.)  741;  Overbv  v.  Gordon,  177  U.  8.  214, 


20  S.  a.  603,  44  U.  S.  (L.  ed.)  741;  Tilt  v. 
Kelsey,  207  U.  B.  43,  28  S.  Ct.  1,  52  U.  S. 
(L.  ed.)  95;  Christianson  v.  King  County, 
239  U.  S.  366,  36  S.  Ct.  366,  60  U.  S.  (L.  ed.) 
327.) 

The  law  upon  this  general  subject  is  well 
stated  in  Woodruff  v.  Taylor,  20  Vt.  65,  73, 
where  the  court,  after  describing  the  pro- 
cedure necessary  in  order  to  obtain  jurisdic- 
tion tn  personam,  says :  **A  judgment  in  rent 
is  founded  on  a  proceeding  instituted,  not 
against  the  person,  as  such,  but  against  or 
upon  the -thing  or  subject-matter  itself,  whose 
state,  or  condition,  is  to  be  determined.  It 
is  a  proceeding  to  deteroiine  the  state,  or 
condition,  of  the  thing  itself;  and  the  judg- 
ment is  a  solemn  declaration  upon  the  status 
of  the  thing,  and  it  ipso  facto  renders  it  what 
it  declares  it  to  be.  The  probate  of  a  will 
I  conceive  to  be  a  familiar  mstanee  of  a  pro- 
ceeding in  rem  in  this  state.  The  proeeedicg 
is,  in  form  and  substance,  upon  the  will  itself. 
No  process  is  issued  against  any  one;  but  all 
persons  interested  in  determining  the  state, 
or  condition,  of  tlie  instrument  are  construc- 
tively notified,  by  a  newspaper  publication, 
to  appear  and  contest  the  probate;  and  the 
judgment  is,  not  that  this  or  that  person  shall 
pay  a  sum  of  money,  or  do  any  particular 
act,  but  that  the  instrument  is,  or  is  not, 
the  will  of  the  testator.  It  determines  the 
status  of  tljie  subject-matter  of  the  proceeding. 
The  judgment  is  upon  the  thing  itself;  and 
when  the  proper  steps  required  by  law  are 
taken,  the  judgment  is  conclusive,  and  makes 
the  instrument,  ««  to  all  the  world  (at  least 
BO  far  as  the  property  of  the  testator  within 
this  state  is  concerned)  just  what  the  judg- 
ment declares  it  to  be." 

Again  in  Crippen  v.  Dexter,  13  Gray 
(Mass.)  330,  a  will  probated  in  Connecticut 
was  offered  for  probate  in  Massachusetts,  and 
a  son  of  the  testator  objected  to  evidence  of 
the  decree  allowing  the  C)onnecticut  probate  on 
the  ground,  among  others,  that  he  had  not 
had  notice  of  the  Connecticut  proceedings.  In 
overruling  the  objection.  Chief  Justice  Shaw 
said:  I'The  judgment  of  a  probate  court, 
[369]  allowing  proof  of  a  will,  and  admitting 
.it -to  probate,  is  to  some  extent  like  a  pro- 
ceeding in  remf  binding  upon  the  rights  of  all 
persons  interested  in  the  property  to  be  ad- 
ministered, though  they  are  not  named  as 
parties.  .  .  .  As  to  all  those  facts  which 
are  necessary  to  the  establishment  of  a  will, 
in  whichever  form  the  case  is' entertained,  and 
as  to  the  regularity  of  the  proceedings  and 
their  conformity  to  the  law  of  the  state  or 
country  where  they  are  had,  the  judgment 
itself  must  be  held  conclusive;  it  is  required 
by  the  rule  of  the  Constitution  of  the  United 
States,  which  requires  that  the  acts  and 
judicial  proceedings  in  one  state  shall  be 
respected  in  the  courts  and  tribunals  of  the 
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others;  and  by  the  rule  of  the  common  law^ 
giving  effect  to  judgments  of  other  states, 
where  they  have  a  peculiar  jurisdiction  in 
case  of  proceedings  in  rem,  and  have  custody 
of  the  subject-matter.  ...  In  the  present 
case,  most  of  the  objections  taken  by  the 
appellant  are  not  open  to  him  here.  The 
one  most  relied  on,  and  which  at  first  seemed 
to  require  serious  contideratii^n,  was  that  no 
notice  was  given  by  the  probate  court  of 
Connecticut  of  the  time  and  place  for  the 
proof  of  this  will.  But  it  being  found  that 
by  the  law  of  Conneetieut  no  formal  notice, 
is  required,  the  legal  ground  of  oppoeition 
is  removed,  because  it  would  not  invalidate 
the  probate  of  the  will  there.  If  it  be  objected 
that  such  a  law  itself  is  unreasonable  and 
ought  not  to  be  sanctioned  elsewhere,  it  be- 
comes a  question  whether  such  theoretic  de- 
fect in  the  general  law  is  likely,  practically, 
to  work  injustice.  A  man  dying,  having  prop- 
erty, usually  dies  within  the  knowledge  of 
his  kindred;  the  death  itself  is  a  fact  of 
some  notoriety  in  his  neighborhood,  and 
through  the  circle  of  his  associates;  proceed- 
ings for  the  settlement  of  his  estate  of  neces- 
sity soon  follow,  and  may  be  easily  known 
to  those  most  interested,  so  that  actual  knowl- 
edge of  the  proceedings  will  be  had." 

In  Bonnemort  v.  Gill,  167  Mass.  338,  340, 
45  X.  E.  76S,  it  is  said:  "Tlie  decree  of  the 
court  admitting  the  will  to  probate  is  [370]  in 
the  nature  of  a  judgment  in  rem,  which 
establishes  the  will  against  all  the  world. 
Any  person  interested  may  make  himself  a 
party  to  the  proceedings  by  applying  to  the 
proper  tribunal,  and  he  is  forever  bound  by 
the  decree,  whether  he  is  in  fact  a  party  or 
not."  (See  also  upon  this  point  Johnes  v. 
Jackson,  67  Conn.  81,  90,  41  Atl.  709.) 

In  addition  to  the  general  rules  of  law 
established  by  the  authorities  as  applicable 
to  this  subject,  the  state  of  New  York  has 
elected  to  give  effect  by  statutory  enactment 
to  a  decree  of  another  state  admitting  a  will 
of  personal  property  to  probate.  (Code  of 
Civ.  Pro.  §§  2629  et  seq,) 

It  would,  therefore,  appear  that  if  the  Ohio 
Probate  Court  had  jurisdiction  otherwise  to 
make  its  decree  and  no  proceeding  for  a  con- 
test has  been  instituted  as  provided,  the  will 
BO  admitted  to  probate  is  effective  to  revoke 
the  earlier  New  York  will  as  a  will  of  per- 
sonal property,  even  though  respondents  had 
no  notice  of  the  probate  proceedings.  It  not 
appearing  that  the  decedent  left  any  real 
csitate  in  New  York  we  do  liot  pass  on  the 
question  whether  said  Ohio  decree  and  will 
would  effect  a  revocation  of  the  New  York 
will  as  a  will  of  real  estate. 

The  respondents  assign  various  reasons 
other  than  the  one  of  lack  of  service  of 
process  upon  them  why  the  Ohio  decree  and 
the  will  thereby  appearing  to  be  established 


are  not  binding  and  were  properly  excluded. 
The  only  one  of  these  which  it  is  necessary 
to  consider  is  the  one  adopted  by  the  Ap- 
pellate Division  which  in  its  opinion  said: 
"The  respondent,  against  the  appellant's  as- 
sertion, contends  that  the  decree  of  the  Ohio 
court  did  not  bar  inquiry  into  the  domicile 
of  the  decedent;  that  it  was  not  even  compe- 
tent evidence  of  the  fact  of  domicile,  as  neith- 
er the  proponent,  nor  the  heirs  at  law,  nor 
the  next  of  kin,  were  parties  to  the  proceed- 
ing in  which  the  decree  was  made;  that  the 
surrogate  of  Westchester  county  had  the  pow- 
er to  decide  that  the  decedent  was  a  resident 
within  his  jurisdiction;  and,  if  he  so  decided, 
that  he  had  jurisdiction  [371]  of  the  probate 
of  the  decedent's  will.  Sustained  by  authori- 
ty, we  approve  this  contention  and  affirm  the 
decree,  wit^h  costs.  (Overby  v.  Gordon,  177 
U.  S.  214,  20  S.  Ct.  603,  44  U.  S.  (L,  ed.) 
741;  Tilt  V.  Kelsey,  207  U.  S.  43,  36  S.  Ct. 
356,  60  U.  S.  (L.  ed.)  327.)" 

There  is  no  doubt  of  the  proposition  that 
in  order  to  make  a  valid  decree  the  Ohio 
court  must  have  had  jurisdiction  to  entertain 
the  proceedings  and  to  which  jurisdiction  it 
is  assumed  that  the  domicile  of  the  testator 
in  Ohio  at  the  time  of  his  death  was  an 
essential  element.  Nor  is  there  any  doubt  of 
the  further  proposition  that  the  decision  by 
the  Ohio  court  of  this  jurisdictional  fact  in 
favor  of  its  proceedings  was  not  conclusive 
upon  these  respondents  who  were  not  parties 
thereto  but  could  have  been  contested  in  the 
Surrogate's  Court  in  this  state  when  the  de- 
cree was  offered  in  evidence.  (Tilt  v.  Kelsey, 
207  U.  S.  43,  20  S.  Ct.  603,  44  U.  S.  (L.  ed.) 
741.)  But  I  think  the  answer  to  the  attempt 
to  sustain  the  rulings  and  decree  appealed 
from  on  this  ground  is  that  no  such  ques- 
tion in  respect  of  the  jurisdiction  of  the  Ohio 
court  was  fairly  raised  at  the  hearing;  that 
the  opposition  of  the  respondents  to  the  ad- 
mission of  the  decree  was  so  centered  upon 
and  limited  to  the  proposition  that  evidence 
of  the  decree  was  not  admissible  because  they 
were  not  parties  thereto  and  that  without 
its  admission  there  was  no  evidence  of  the 
exepution  of  the  alleged  later  Ohio  will,  that 
it  was  fairly  calculated  to  lead  the  appellant 
into  the  belief  and  understanding  that  that 
was  the  only  jurisdictional  obstacle  which  she 
was  required  to  surmount.  The  Ohio  will 
recited  that  the  testator  was  a  resident  of 
that  state  when  it  was  executed  and  the  sur- 
rogate  has  found  that  he  died  there,  and  in 
view  of  these  facts  and  of  the  contentions 
which  were  made  by  the  respondents  the  ap- 
pellant was  entitled  to  draw  the  inference 
that  the  necessary  domicile  of  the  testator  in 
Ohio  was  assumed  and  not  a  subject  of  con- 
troversy. 

Tilt  V.  Kelsey,  cited  by  respondents,  seems 
pertinent.     In  tJiat  case  the  courts  of  New 
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Jersey  had  probated  a  will  [372]  and  distrib- 
uted the  estate.  Subsequently  thereto,  the 
New  York  courts  sustained  an  assessment  of 
a  transfer  tax  upon  the  estate,  although  the 
New  Jersey  proceedings  were  set  forth  and 
not  impeached  on  any  jurisdictional  ground. 
This  court  held  that  the  proceedings  in  New 
Jersey  were  of  no  avail  to  prevent  the  assess- 
ment of  the  tax.  This  holding  was  reversed 
by  the  United  States  Supreme  Court,  where 
it  was  held  that  the  New  Jersey  records  were 
conclusive,  and  that  the  decree  of  distribution 
was  effective  to  relieve  the  estate  of  any 
further  obligation.  The  Federal  court  held 
that  even  though  the  comptroller  of  this  state 
who  represented  the  state  in  transfer  tax 
matters,  was  not  notified  of  the  New  Jersey 
proceedings  for  probate  and  distribution,  they 
being  in  the  nature  of  proceedings  in  rem, 
the  decrees  were  binding  and  conclusive  in 
the  absence  of  any  attack  upon  jurisdictional 
grounds,  and  the  court  said:  "When,  how- 
ever, full  faith  and  credit  is  demanded  for 
a  judgment  in  the  courts  of  other  states,  an 
inquiry  into  the  jurisdiction  is  always  per- 
mitted, and  if  it  be  shown  that  the  proceed- 
ings relied  upon  were  without  the  jurisdic- 
tion of  the  court,  they  need  not  be  respected. 
.  .  .  The  defendant  in  error,  acting  upon 
this  well-settled  rule,  might  have  attacked 
the  jurisdiction  of  the  New  Jersey  courts, 
and  thus  brought  forward  for  consideration 
many  important  questions  which,  in  the  view 
we  take  of  the  case,  need  not  even  be  stated. 
But  there  was  no  attempt,  except  in  argu- 
ment here,  to  deny  the  right  of  the  New 
Jersey  court  to  act  upon  the  paper  writing 
purporting  to  dispose  of  the  estate  of  Tilt, 
and  by  admitting  it  to  probate  to  convert 
it  into  an  operative  will.  It  is  true  that, 
as  a  basis  of  assessing  transfer  taxes,  it 
was  proved  that  Tilt  was  a  resident  6f  New 
York  at  the  time  of  his  death,  a  fact  which 
would  be  relevant  to  the  question  of  jurisdic- 
tion. But  that  fact  was  not  proved  or  used 
for  the  purpose  of  invalidating  the  proceed- 
ings taken  in  probating  the  will  and  admin- 
istering the  estate."     (p.  59.) 

[373]  I  think  that  error  was  committed 
in  excluding  the  evidence  and  that  the  order 
appealed  from  should  be  reversed  and  the 
proceedings  remitted  to  the  Surrogate's  Court 
for  a  rehearing,  with  costs  to  the  appellant 
payable  out  of  the  estate. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Hogan,  Cardozo  and  Seabury,  JJ.,  concur. 

Order  reversed,  etc. 
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■  Introductory.  • 

The  purpose  of  this  note  is  to  review  the 
recent  cases  involving  the  conclusiveness  in 
a  domestic  court  of  a  foreign  will  which  has 
been  duly  probated  abroad.  The  earlier  cases 
are  collated  in  the  notes  to  State  v.  District 
Ct.  9  Ann.  Cas.  418;  Chedsey  v.  Brooks,  14 
Ann.  Cas.  &75;  Clark's  Estate,  113  Am.  St. 
Kep.  197,  211,  and  State  v.  District  Ct.  115 
Am.  St.  Rep.  510. 

Wills  of  Per&onaUy. 

It  is  generally  held  that  when  a  will  deal- 
ing with  personalty  is  admitted  to  probate 
at  the  testator's  domicil,  it  is  conclusive 
in  any  jurisdiction  where  the  property  be- 
queathed thereby  may  be.  Rackemann  v.  Tay- 
lor, 204  Mass.  394,  90  N.  E.  652;  In  re 
Schober,  90  Misc.  230,  154  N.  Y.  S,  309; 
In  re  Connell,  92  Misc.  324,  156  N.  Y.  S. 
397;  Deschamps'  Estate,  22  Pa.  Dist.  608; 
Cornell  v.  Burr,  32  S.  D.  1,  141  N.  W. 
1081;  Woofter  v.  Matz,  71  W.  Va.  63,  76 
S.  E.  131. 

In  Rackemann  v.  Taylor,  supra,  it  appeared 
that  the  testatrix  died  in  New  York  where 
she  had  lived  for  sixty  years.  For  a  num- 
ber of  years  she  had  spent  her  summers  at 
Newport,  R.  I.  where  she  made  her  will. 
At  her  death,  she  left  a  large  estate  consist- 
ing of  a  sum  of  money  and  shares  of  stock 
in  various  corporations,  and  she  had  in  Massa- 
chusetts a  large  deposit  of  money  and  a 
power  of  appointment  under  a  will  on  a 
large  trust  fund  of  $000,000.  There  were 
22  beneficiaries  under  the  will  living  in 
Massachusetts.  On  the  death  of  the  testatrix, 
the  beneficiaries  filed  a  petition  to  have  the 
will  probated  in  Massachusetts  without 
awaiting  its  probate  in  New  York.  It  was 
held  that  while  the  power  so  to  proliate  it 
existed,  yet  as  a  matter  of  comity  a  will 
of  personalty  should  be  probated  in  the  state 
where  the  testator  had  his  domicil  when 
he  died.  The  court  said:  "It  is  a  familiar 
rule  of  law  that  the  right  of  succession  to 
the  estate  of  a  deceased  person,  whether  he 
leaves  a  will  or  dies  intestate,  depends  upon 
the  law  of  his  domicil.  The  settlement  of  his 
estate  and  the  disposition  of  his  property 
are  to  be  made  in  accordance  wi^h  the  laws 
of  that  place.  If  he  owns  real  estate  in 
another  state  or  country,  that  is,  of  course, 
subject  to  the  local  laws  of  the  place  where 
it  is  situated,  and  no  owner  can  take  or 
hold  it  otherwise  than  in  conformity  with 
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those  laws.  But  these  laws  are  not  intended 
to  interfere  with  the  reasonable  right  of  con- 
trol  and  disposition  of  its  owner,  so  far  as 
to  have  a  situs  for  the  purposes  of  disposi- 
tion by  willy  or  by  succesion  under  the  states 
of  distribution  in  the  place  of  his  domicil. 
The  primary  proof  of  a  will  and  the 
primary  administration  of  an  estate,  if  the 
owner  dies  intestate,  should  be  where  he 
had  his  domicil.  If  he  has  property  in 
another  state  or  country,  it  may  be  neces- 
sary to  prove  the  will  or  to  take  out  ad- 
ministration there,  either  for  the  purpose 
of  obtaining  and  collecting  the  property,  or 
for  the  security  of  local  creditors,  or  the 
protection  of  rights  of  the  state  to  receive 
taxes,  or  of  residents  of  the  state,  who  ought 
to  get  what  they  are  entitled  to  receive  from 
the  estate  without  being  obliged  to  follow 
the  property  into  another  jurisdiction.  But 
such  probate  of  a  will  or  such  administration 
of  an  intestate  estate  is  always  merely  an- 
cillary. It  is  not  for  the  purpose  of  estab- 
lishing rights  of  succession,  whether  under 
a  will  or  otherwise.  Those  are  to  be  estab- 
lished in  the  courts  of  the  state  or  country 
where  the  deceased  person  had  his  domicil." 
In  the  case  of  In  re  Schober,  90  Misc.  230, 
154  N.  Y.  S.  309,  it  appeared  that  the  testa- 
tor was  a  resident  of  and  died  in  Pennsyl- 
vania possessed  of  personal  property  consist- 
ing of  debts  owing  to  him  by  various  persons 
in   New    York.      It   was   held    that   as    his 


moveable  or  immoveable,  within  its  territory. 
The  only  limit  upon  its  authority  is  the 
capacity  to  make  its  laws  effective.  State 
laws  conferring  upon  state  courts  power  to 
admit  to  probate  wills  of  nonresidents  as 
affecting  local  pergonal  property  are  well 
within  the  power  of  the  state.  .  .  .  The 
state  of  New  York  with  respect  to  personal 
property  within  its  territory  declines'  to  be 
bound  by  the  rule  of  comity  and  permits 
the  independent  proof  of  a  testamentary  dis- 
position of  such  property  notwithstanding 
that  such  disposition  may  be  void  according 
to  the  law  of  the  decedent's  domicil.  It  also 
necessarily  follows  that  the  probate  of  wills 
disposing  of  personal  property  establishes 
them  as  instruments  transmitting  the  title 
to  such  property.  A  will  is  a  disposition  of 
property  to  take  effect  upon  the  death  of 
the  owner.  The  probate  of  a  will  is  neces- 
sary to  establish  it  as  an  instrument  of  title 
but  when  probated  that  is  its  very  essence. 
To  say  that  the  New  York  statutes  authorize 
the  establishment  of  wills  of  personal  prop- 
erty within  the  jurisdiction  and  then  to  say 
that  a  will  when  probated  does  not,  on  ac- 
count of  something  relating  to  its  execution, 
operate  to  pass  the  title  to  such  property, 
is  to  assert  and  deny  the  same  real  thing. 
Similarly  the  statutory  authority  in  the  New 
York  courts  to  admit  wills  to  probate  as  dis- 
positions of  property  within  the  state  neces- 
sarily  includes   authority   to  determine  the 


estate  was  personal,  the  validity  and  effect  *    testamentary  capacity  of  the  decedent.     As 


on  his  testamentary  disposition  were  r^^- 
lated  by  the  law  of  the  state  where  he  re- 
sided and  not  the  state  where  tlie  property 
was  situated. 

In  the  case  of  In  re  Connell,  92  Misc.  324, 
155  N.  Y.  S.  397,  it  was  held  that  where 
a  testator  resided  in  Canada  leaving  a  will 
dealing  with  a  personal  estate,  it  was  proper 
that  the  will  be  proved  according  to  the 
domicil  of  the  testator. 

But  compare  Higgins  v,  Eaton,  202  Fed. 
75,  wherein  the  court  said:  '^The  maxim 
mobilia  sequuntur  personam  found  early  a 
place  in  the  common  law,  and  broadly  speak- 
ing is  still  true.  As  a  general  rule  personal 
property  is  sold,  transmitted,  bequeathed  and 
succeeded  to  according  to  the  law  of  the 
domicil  of  the  owner.  And  as  that  which 
controls  the  disposition  must  necessarily  de- 
termine the  capacity  to  make  the  disposition 
it  is  included  in  the  general  rule  that  the 
capacity  to  make  a  will  is  determined  by 
the  law  of  the  domicil.  The  general  rule 
exists  between  states  and  is  international. 
But  its  recognition  depends  altogether  upon 
comity.  The  country  of  the  domicil  has  no 
right  to  extend  its  laws  beyond  its  borders. 
Every  state  has  as  an  incident  to  sovereignty 
the  power  to  establish  and  to  regulate  the  suc- 
cession   of   all    property,    real    or    personal, 


already  pointed  out,  a  court  cannot  inde- 
pend^tly  admit  a  will  to  probate  without 
making  such  determination." 

TVilla  of  Realty, 

In  some  jurisdictions  it  is  held  that  where 
a  will  dealing  with  realty  is  probated  in  a 
foreign  state,  it  is  conclusive  with  respect 
to  the  validity  of  the  will  and  its  probate 
as  to  real  estate  situated  in  the  domestic 
state  in  case  of  a  subsequent  probate  there. 
Blacksher  Co.  v.  Northrup,  176  Ala.  190, 
57  So.  743,  42  I..R.A.(N.S.)  454;  Barnes  v. 
Brownlee,  97  Kan.  517,  155  Pac.  962;  Houser 
V.  Paducah  Lands  Co.  157  Ky.  252,  162  S. 
W.  1113  (by  statute) ;  Burbank's  Succession, 
129  La.  528,  56  So.  430;  Bissell  v.  Bodcaw 
Lumber  Co.  134  La.  839,  64  So.  792;  Chad- 
wick  V.  Stilphen,  105  Me.  242,  74  Atl.  60; 
Monypeny  v.  Monypeny,  202  N.  Y.  90,  95 
N.  E.  1;  In  re  Rumford,  66  W.  Va.  39, 
66  S.  E.  10;  William  James'  Sons'  Co.  v. 
Crouch,  72  W.  Va.  794,  79  S.  E.  815. 

In  Barnes  v.  Brownlee,  supra,  it  appeared 
that  a  will  was  admitted  to  probate  in  Texas, 
and  the  judgment^  rendered  by  the  probate 
court  recited  that  the  "application  is  in  due 
form  and  that  service  of  citation  has  been 
served  and  returned  in  the  manner  and  for 
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the  length  of  time  required  by  law."  The 
will  was  duly  admitted  to  probate  in  Kansas 
where  there  was  real  estate  belonging  to  the 
testatrix.  The  plaintiffs  then  brought  an 
action  to  set  aside  the  Kansas  probate  on 
the  ground  that  the  citation  had  not  been 
served  in  Texas.  It  was  held  that  the  find- 
ing and  adjudication  was  conclusive,  and 
could  not  be  questioned  in  a  collateral  pro- 
ceeding. 

But  in  Dibble  v.  Winter,  247  111.  243,  93 
N.  E.  145,  the  court  said:  "The  courts  of 
one  state  are  without  jurisdiction  over  the 
titles  of  land  in  another  state.  A  local  stat- 
ut-e  has  no  extraterritorial  force,  and  can 
be  exercised  only  upon  persons  and  property 
within  the  jurisdiction  of  the  state  where 
such  statute  is  enacted.  The  law  of  the  state 
where  the  real  estate  is  situated  governs  ex- 
clusively. The  probate  of  a  will  in  one 
state,  though  conclusive  as  to  personalty  if 
made  at  the  testator's  domicil,  can  have 
its  only  force  in  establishing  the  devise  of 
lands  in  another  state  by  virtue  of  some 
law  of  the  state  in  which  the  lands  are 
situated.  This  doctrine  is  consistent  with 
the  clause  of  the  Federal  Constitution  which 
requires  full  faith  and  credit  to  be  given  in 
each  state  to  the  records  and  judicial  pro- 
ceedings of  every  other  state." 

Conelusivenesa  as  to  Domicil  of  Testa^ 

tor, 

I 

A  will  duly  probated  in  a  foreign  state  is 
not  conclusive  as  to  the  domicil  of  the 
testator.  In  re  ZoUickofer,  167  Gal.  196,  138 
Pac.  995;  Sullivan  v.  Kenney,  148  la.  361, 
126  N.  W.  349;  Boeing  v.  Owsley,  122  Minn. 
190,  142  S.  W.  129;  Matter  of  Horton,  169 
App.  Div.  292,  154  N.  Y.  S.  827. 

In  Sullivan  v.  Kenney,  supra,  it  appeared 
that  the  testator  died  in  California  leaving 
an  alleged  will  which  was  probated  there. 
The  testator's  daughter  then  made  applica- 
tion to  have  the  will  probated  in  Iowa  where 
he  had  property.  It  was  held  that  the  will 
and  the  probate  proceedings  in  California 
were  not  conclusive  evidence  as  to  the  real 
domicil  of  the  testator,  and  that  when  evi- 
dence was  produced  that  he  was  too  insane 
to  realize  that  he  had  been  moved  to  Cali- 
fornia, the  Iowa  court  was  justified  in  finding 
that  the  California  court  did  not  have  juris- 
diction. 

Necessity  of  Probate  in  Domestic  State, 

The  probate  of  a  will  is  not  valid  as  to 
the  real  estate  of  the  testator  in  another 
state,  nor  is  it  chargeable  as  notice  on  pur- 
chasers of  the  real  estate  until  it  has  been 
probated  in  that  state.  Copley  v.  Ball,  176 
Fed.  282,  100  C.  C.  A.  234 ;  Collum  v.  Price, 
185  Ala.  556,  64  So:  88;  Sayre  v.  Sage,  47 


Colo.  559,  108  Pac.  160.  In  Collum  v.  Prlce„ 
supra,  the  court  said:  "Most  likely  the  copy^ 
of  the  will  there  set  out  is  a  copy  of  the 
will  which  was  probated  in  Cleburne  county 
in  1903,  but  the  law  requires  that  proof  of 
the  fact  be  found  in  the  records  of  a  court 
of  this  state  competent  to  adjudicate  con- 
clusively the  issue  of  will  or  no  will,  viz^  the 
court  of  probate,  or  that  the  will  itself  must 
be  produced  having  indorsed  thereon  a  cer- 
tificate of  a  probate  judge  of  this  state,, 
setting  forth,  in  substance,  that  such  will 
has  been  duly  proved  and  recorded,  with  the 
proof,  specifying  also  the  date  of  the  probate,, 
the  book  in  which,  and  page  or  pages  on 
which,  it  is  recorded." 

As  to  the  admissibility  as  evidence  of  title- 
of  a  will  probated  only  in  a  foreign  jurisdic- 
tion, see  infra,  the  subdivision  Foreign  Pro- 
hate  as  Evidence, 


Contest  after  Probate  in  Vom,estio  State. 

Where  a  foreign  will  has  been  probated 
and  the  probate  recorded  in  another  state,  it- 
may  be  contested  there  during  the  time- 
allowed  by  the  statute.  Hinea  ▼.  Hines,. 
243  Mo.  480,  147  S.  W.  774;  Pena  y 
Vidaurri  v.  Bruni  (Tex.)  156  S.  W.  315.  la 
the  case  last  cited  the  court  said:  ''The- 
atteetation  of  the  foreign  will  addresses  itself 
to  the  court,  but  the  validity  of  the  will 
may  be  contested  as  the  original  might  have- 
'been.  No  other  provision  for  a  contest  is- 
made,  and  no  attack  upon  the  will  could  be- 
entertained,  except  one  that  could  be  made- 
upon  the  original.  No  contest  of  the  probate- 
of  a  foreign  will  seems  to  be  contemplated 
by  the  statute." 


Foreign  Probate  as  Evidence. 

Where  a  foreign  will  has  been  duly  pro- 
bated abroad,  the  will  itself  or  sufficient  proof 
of  the  probate  proceedings  must  be  accepted 
as  evidence  of  the  probate  in  proceedings  to- 
prove  the  will  in  another  state.  Thus  in 
Bradley  v.  Krudop,  128  App.  Div.  200,  112 
N.  Y.  S.  609,  it  appeared  that  tlie  testator 
resided  in  New  Jersey  and  his  will  was  pro- 
bated in  that  state.  The  will  was  duly 
recorded  in  the  surrogate's  office  of  Kings 
county.  New  York.  It  was  held  that  the 
laws  of  New  York  did  not  require  that  the 
record  in  New  York  should  show  that  the  will 
had  been  probated  in  conformity  with  the 
laws  of  that  state.  Therefore  when  one  of 
the  subscribing  witnesses  had  been  examined 
in  the  probate  proceedings  in  New  Jersey^ 
and  had  testified  that  the  will  had  been  exe- 
cuted in  conformity  with  the  laws  of  New- 
York,  it  was  sufficient,  and  the  record  was 
proof  of  that  execution. 
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In  Matter  of  Weston,  60  Misc.  275,  113 
>".  Y.  S.  619,  it  appeared  that  the  testator, 
residing  in  the  District  of  Columbia,  had  in 
his  will  appointed  three  executors;  later  he 
Jiad  drawn  up  a  codicO  in  which  he  had  dis- 
placed one  of  these  executors  and  appointed 
another.  On  his  death  the  will  was  probated 
in  the  District  of  Columbia.  The  testator 
owned  land  in  New  York,  and  the  applica- 
tion was  made  bj  his  son  to  have  the  will 
probated  in  that  state  by  proving  the  codicil 
producing  an  exemplified  copy  of  the  proceed- 
ings admitting  the  will  to  probate  in  the 
District  of  Columbia.  It  was  held  that  this 
«zemplified  copy  was  insufficient  evidence  as 
to  the  probate  in  the  foreign  jurisdiction, 
but  that  the  will  itself  must  be  produced 
and  proved  in  the  open  court.  Therefore  it 
could  not  be  probated  by  means  of  this 
codicil. 

In  the  reported  case  it  is  held  that  where 
a  probate  court  of  a  foreign  state  has  juris- 
diction by  reason  of  the  residence  of  the 
testator,  it  may  make  a  valid  probate  of  the 
will  of  the  testator  binding  on  nonresidents, 
and  that  a  surrogate  of  New  York  was  in 
error  in  refusing  to  accept  evidence  of  that 
probate  in  proceedings  to  prove  the  will  in 
New  York. 

It  is  a  general  rule  that  a  foreign  will 
probated  abroad  cannot  be  produced  as  evi- 
dence in  a  chain  of  title  to  real  property 
unless  the  will  is  probated  or  recorded  in  the 
state  where  the  property  is  situated.  Say  re  v. 
Sage,  47  Colo.  559,  108  Pac.  160;Ferriday  v. 
Orosvenor,  86  Conn.  698,  80  Atl.  569;  Gen- 
«ral  Conference  Assoc,  v.  Michigan  Sanitari- 
um, etc.  Assoc.  166  Mich.  504,  132  N.  W.  94; 
Tillson  V.  Hollow^ay,  90  Neb.  481,  Ann.  Cas. 
3913B  78,  134  N.  W.  232;  Scott  v.  Carter 
fX.  J.)  76  Atl.  1056;  DuBois  v.  Waterman 
(N.  J.)  99  Atl.  143;  John  L.  Roper  Lumber 
Co.  V.  Hudson,  163  N.  C.  96,  68  S.  E.  1065 ; 
Kiley  v.  Carter,  158  N.  C.  484,  74  S.  E.  463; 
Smathers  v.  Jennings,  170  N.  C.  601,  87  S. 
12.  534;  Haney  v.  Gartin  (Tex.)  113  S.  W. 
166;  Mason  v.  Rodriguez  (Tex.)  115  S.  W. 
«68;  Gordon  v.  Lewis  (Tex.)  133  S.  W. 
927;  Lane  v.  Miller,  etc.  Lumber  Co.  (Tex.) 
176  S.  W.  100;  Bryan  v.  Nash,  110  Va.  329, 
66  S.  E.  69. 

Thus  in  Lane  v.  Miller,  etc.  Lumber  Co. 
tiipra,  the  court  said:  "Article  7875  of 
Vernon's  Sayles'  Civil  Statutes  provides  that, 
'When  a  will  has  been  duly  probated  in  an- 
<^ther  state  or  territory,  a  copy  thereof  and 
of  its  probate,  when  properly  certified,  may 
tie  filed  and  recorded  in  the  register  of  deeds 
in  any  county  in  this  state  in  which  the 
teal  estate  ia  situated,  in  the  same  manner 
^8  in  the  case  of  deeds,  and  without  further 
proof  of  authentication.  Article  7877  pro- 
vides that,  when  a  will  is  so  filed  for  record 
in  this  state,  it  'shall  take  effect  and  be  valid 
ttd  effectual  as  a  deed  of  conveyance  of  said 


property;  and  the  record  thereof  shall  have 
the  same  force  and  effect  as  the  record  of 
deeds  or  other  conveyances  to  land  from  the 
time  when  such  instrument  was  delivered  to 
such  clerk  to  be  recorded,  and  from  that 
time  only.'  These  articles  of  the  statutes  are 
not  treating  of  administration  of  estates  in 
Texas,  but  as  to  the  effect  of  wills  from 
other  states,  when  duly  probated  in  such 
other  states,  as  muniments  of  title  in  this 
state.  Unless  article  3276  is  complied  with, 
there  can  be  no  administration,  as  an  attempt 
of  a  foreign  executor  to  act  as  such  in 
Texas  without  first  complying  with  the  re- 
quirements of  that  article  of  the  statute  would 
be  without  authority  of  law.  The  purpose 
of  article  7876  was  to  permit  a  person  own- 
ing land  by  virtue  of  a  will  duly  probated 
in  another  state  or  territory  to  fix  and  pre- 
serve a  muniment  of  his  title  without  the 
formality  of  probating  the  will  as  required 
by  article  3276." 

In  Ferriday  v.  Grosvenor,  86  Conn  698. 
86  Atl  669,  it  appeared  that  the  defendant 
offered  in  evidence  a  will  duly  probated  in 
New  York  but  not  probated  or  recorded  in 
Connecticut  as  part  of  a  proper  title  to  a 
tract  of  land  situated  in  the  latter .  state 
It  was  held  that  the  will  was  not  admissible 
to  show  title  in  this  land  unless  proof  was 
also  produced  in  Connecticut  The  court 
said:  "But  the  will,  the  only  evidence  from 
which  the  court  could  have  found  that  the 
devises  of  Ward  had  title  to  the  Jepson  land, 
was  not  admissible  to  show  title  in  them 
without  proof  of  its  probate  in  this  state. 
Probating  the  will  in  New  York  did  not 
give  it  validity  as  a  will  in  this  state.  Our 
statute  provides  that  a  will  executed  accord- 
ing to  the  laws  of  the  state  or  country  where 
executed  may  be  admitted  to  probate  in  this 
state,  and  shall  be  effectual  to  pass  the  title 
to  the  estate  of  the  testator  situated  here. 
And  the  probate  in  this  state  of  wills  of  non- 
resident testators  passing  titles  to  lands  in 
this  state,  has  long  been  required  by  statute. 
Such  provisions  are  found  in  the  revision  'of 
1821,  p.  200,  sec.  9,  in  the  revision  of  1902, 
sec.  305,  and  in  every  intervening  revision 
of  the  statutes.  Without  complying  with 
these  statutes,  no  title  to  real  estate  can 
pass  in  this  state  by  the  will  of  a  nonresi- 
dent. The  laws  of  the  state  of  domicil 
validating  and  approving  the  will  there  can 
give  it  no  validity  here.  The  law  of  the 
state  \^here  the  land  is  situated  controls." 

In  Scott  V.  Carter  (N.  J.)  76  Atl.  1056, 
it  appeared  that  the  complainant  filed  a  bill 
for  specific  performance  of  a  contract  to  pur- 
chase land.  Among  the  proofs  of  his  title  to 
the  real  estate  in  question  he  produced  a 
will  which  had  been  probated  in  California 
It  was  held  that  the  will  must  be  proved  in 
New  Jersey  according  to  the  statute  of  that 
state  before  it  was  admissible  as  evidence 
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In  John  L.  Boper  Lumber  Co.  v.  Hudson, 
163  N.  C.  96,  68  S.  E.  1065,  an  action  for 
ejectment,  it  appeared  that  the  plaintiff 
offered  a  will  of  a  decedent  who  had  resided 
in  Maryland  as  evidence  of  title  to  real  estate 
situated  in  North  Carolina.  The  will  had 
been  probated  in  the  former  stale,  and  an 
exemplified  copy  had  been  offered  and  duly 
probated  in  North  Carolina.  An  objection 
was  made  to  its  admission  on  the  ground  that 
the  exemplification  was  not  correct.  It  was 
held  that  the  record  and  certification  of  pro- 
bate showed  jurisdiction  of  the  court  of  Mary- 
land, and  that  though  the  pages  of  the  ex- 
emplification were  not  arranged  in  a  proper 
manner,  yet  an  examination  showed  that  every 
fact  had  been  set  out  as  required  by  the 
law  of  North  Carolina.  Therefore  the  pro- 
bate in  that  state  had  been  properly  made, 
and  the  will  could  be  offered  as  evidence. 

In  Keenon  v.  Burkhardt  (Tex.)  162  S.  W. 
483,  it  appeared  that  the  plaintiffs  instituted 
an  action  of  trespass  to  try  title.  The  de- 
fendant offered  among  other  proofs  of  title 
to  the  land  a  will  probated  in  Minnesota  and 
duly  probated  in  Texas.  It  was  held  that 
this  will  was  sufficient  evidence  of  the  testa- 
tor's death  and  the  defendant's  title  from 
the  testator  through  the  will. 

In  Bryan  v.  Nash,  110  Va.  329,  66  S.  E. 
69,  an  action  of  ejectment,  it  appeared  that 
the  plaintiff  offered  a  will  probated  in  the 
District  of  Columbia  and  recorded  in  Vir- 
ginia on  the  question  of  title  to  land  in  th^ 
latter  state.  The  defendant  objected  to  th& 
production  of  this  will  on  the  ground  that 
it  had  not  been  properly  authenticated.'  It 
was  held  that  where  a  will  was  probated 
in  a  foreign  jurisdiction  and  was  recorded 
by  a  court  of  Virginia  having  jurisdiction, 
the  decree  of  this  court  could  not  be  attacked 
collaterally  and  the  will  was  properly  admit- 
ted as  evidence  of  the  title  to  the  land  in 
question. 

The  admissibility  of  an  unprobated  will  to 
prove  title  to  property  is  discussed  in  the 
note  to  Boberts  v.  Boberts,  Ann.  Cas.  1916A 
886. 


RICHARDSON 

V. 

SIOUX  CITY. 

Iowa  Supreme  Court — October  20,  1915. 
172  lovoa  200;  164  N.  W.  430. 


Eridenee   —  Relevaney   —  Person   Re«* 
ferred  to  Not  IdetttiAed. 

In  an  action  for  the  death  of  a  hackman, 
claimed  to  have  been  caused  by  the  negligent 


construction  of  a  highway,  where  liquor 
found  in  the  vehicle,  testimony  by  a  woman. 
that  she  was  carried  to  her  home  in  that 
vicinity  about  an  hour  and  a  half  before  by 
a  hackman,  whom  she  did  not  know,  but 
judged  was  sober,  is  immaterial,  there  bein^ 
nothing  to  show  that  the  two  were  the  same. 

Prosumptions  —  Sobriety. 

As  there  is  a  presumption  of  sobriety,  the 
erroneous  admission  of  such  evidence  is  harm- 
less. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  — » 
Ezolusion  of  Eridenoe  —  Fact  OtHer— 
vrine  Proved. 

In  an  action  for  the  death  of  a  hackman, 
claimed  to  have  been  caused  by  negligent  con- 
struction of  a  street,  where  evidence  of  crimi- 
nal charges  against  him  was  introduced  to 
show  that  his  mind  would  have  been  diverted 
from  his  legitimate  business,  and  that  he 
would  have  been  required  to  spend  money  in 
defending  them,  the  exclusion  of  the  indict- 
ments themselves,  the  substance  of  the 
charges  having  been  stated,  is  not  error. 

Death  by  Wrongful  Act  —  Damages  — > 
Instrnctions  —  Earnings  in  ITnla'W-> 
fnl  Occupation. 

In  an  action  for  the  death  of  a  hackman,. 
where,  though  he  pandered  to  immorality, 
there  is  no  evidence  that  he  received  any 
compensation,  the  refusal  of  requests  that 
damages  for  his  death  could  not  be  assessed 
on  the  basis  of  his  immoral  profits  is  not 
error,  where  the  court  limited  the  jury  in 
awarding  damages  to  a  consideration  of  his 
legitimate  earnings. 

Damages  Hot  Excessive. 

Where  deceased,  who  was  in  fair  health  and 
spent  most  of  his  evenings  with  his  family,, 
was  forty-nine  years  old,  and  had  an  expect- 
ancy of  about  nineteen'years,  and  earned  fronk 
$20  to  $25  a  week,  an  award  of  $4,000  dam- 
ages for  his  death  is  not  excessive. 

[See  18  Ann.  Cas.  1209;  Ann.  Cas.  1915C 
449.] 

Appeal  from  District  Court,  Woodbury 
county:    Oliver,  Judge. 

Action  by  Alice  Richardson,  plaintiff,, 
against  City  of  Sioux  City,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affiriced. 

Schmidt  d  Pike  and  Sam  Page  for  appel- 
lant. 

C.  N,  Jepaon  and  Henderson  d  Fribourg  for 
appellee. 

[261]  Laod,  J. — The  evidence  was  such  as 
to  warrant  a  finding  that  plaintiff's  intestate, 
while  driving  a  team  of  horses  hitched  to  a 
hack,  was  precipitated  over  a  steep  embank- 
ment and  killed,  at  or  near  the  intersection 
of  Fowler  Avenue  and  [262]  South  Linn 
Street  in  Sioux  City,  Iowa,  and  that  this 
was  in  consequence  of  the  negligence  of  the 
city  in  failing  to  provide  a  barricade  or  warn- 
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ing  of  the  danger  in  traveling  the  street 
at  this  point.  The  accident  occurred  shortly 
after  10  o'clock  in  the  evening  of  March  10, 
1913.  In  the  hack,  which  was  on  deceased, 
were  found  two  or  three  bottles  of  beer  and 
a  broken  whisky  bottle,  which  apparently  had 
been  under  the  seat. 

I.  Several  errors  are  assigned,  among  them 
a  ruling  on  the  admissibility  of  the  testimony 
of  Mrs.  Hixon.  She  testified  that  a  hackman 
had  brought  to  her  house,  some  three  blocks 
beyond  the  place  of  the  accident,  three  adults 
and  five  children,  at  about  8:30  o'clock  in 
the  evening;  that  the  driver  was  there  about 
five  minutes,  during  which  time  she  conversed 
with  him,  but  did  not  know  who  he  was. 
She  was  then  asked : 

Q.  "What  do  you  say  as  to  whether  this 
hackman  was  under  the  influence  of  intoxicat- 
ing  liquor  that  night  or  not,  if  you  know?" 
(Defendant  objects  for  the  reason  no  proper 
foundation  has  been  laid,  to  show  the  con- 
versation had  was  with  deceased.  Objection 
overruled.    Defendant  excepts.) 

Court:  "Did  he  appear  to  be  under  the 
influence  of  Intoxicating  liquor  that  night 
or  not?"    A.  "No,  sir,  he  did  not." 

The  ruling  was  erroneous.  £ven  though 
the  hackman  probably  would  return  to  the 
city  past  the  place  of  the  accident,  it  could 
hardly  be  inferred  that  he  would  be  one  hour 
and  a  half  in  traveling  three  blocks,  nor  is 
there  anything  in  the  record  tending  to  show 
that  this  particular  hackman  was  the  de- 
ceased. But  we  are  inclined  to  regard  the 
ruling  as  without  prejudice.  Everyone  is 
presumed,  until  the  contrary  appears,  to  be 
sober,  and  there  is  no  evidence  in  this  record 
tending  to  show  that  the  deceased  was  other- 
wise. True,  liquor  was  found  in  the  hack; 
but  without  more,  it  could  not  well  have 
[263]  been  inferred  from  this  alone  that 
he  had  been  drinking  excessively.  In  view  of 
the  entire  record,  we  are  satisfied  that  ap- 
pellant was  not  prejudiced  by  the  introduc- 
tion of  this  evidence. 

II.  Three  indictments  returned  by  the 
Rrand  jury  of  Woodbury  county  against  the 
deceased  were  identified  and  offered  in  evi- 
dence, and  also  two  indictments  returned  by 
the  grand  jury  in  the  Federal  court.  Those 
in  the  Federal  court  were  for  selling  intoxi- 
cating liquors  to  an  Indian  and  for  selling 
s&me  without  a  license;  wliile  in  the  state 
court,  the  charges  were  for  keeping  a  house 
of  ill  fame  and  maintaining  a  liquor  nuisance. 
The  offenses  charged  in  the  indictments  ap- 
peared either  from  a  statement  made  by  the 
court  under  agreement  or  from  the  evidence. 
On  objection,  the  indictments  were  excluded. 
There  was  no  error  in  this ;  for  the  jury  were 
informed  precisely    what   charges   had   been 


lodged  against  decedent  and  as  fully  as  though 
the  indictments  had  been  read  to  them.  The 
purpose  of  this  evidence  was  to  enable  the 
jury  to  take  into  account,  as  they  were  in- 
structed, "the  effect,  if  any,  of  the  several 
indictments  pending  against  him,  may  have 
had  in  diverting  his  time  and  attention  from 
legitimate  work  and  business  and  the  time 
and  money,  if  any,  he  would  have  been  re- 
quired to  expend  in  defending  against  the 
same."  For  this  purpose,  a  statement  of  the 
several  charges  was  as  effective  as  would  have 
been  the  introduction  of  the  indictments,  and 
there  was  no  error  in  the  ruling. 

III.  The  defendant  requested  the  court  to 
instruct  the  jury  that  they  might  not  "take 
into  consideration  earnings  which  he  made 
in  any  unlawful  occupation  or  business:"  and 
further,  that,  if  they  found  that  any  portion 
of  his  earnings  was  made  unlawfully  and 
"were  unable  to  determine  what  proportion 
is  legitimate,  then  there  is  no  evidence  upon 
which  to  base  a  verdict  against  defendant — 
and  the  verdict  should  be  for  a  nominal  sum 
only."  The  [264]  court  refused  to  give  the 
instruction  and,  in  that  given,  limited  the 
jury  to  the  consideration  of  his  earnings  in 
legitimate  employments  or  occupations.  Evi- 
dence was  introduced,  tending  to  show  that 
he  had  pandered  to  immorality  and  sold  in- 
toxicating liquors  illegally,  but  there  was  no 
showing  of  any  receipts  from  illegitimate 
pursuits.  On  the  other  hand,  there  was  evi- 
dence tending  to  show  that  he  had  been 
married  14  years,  that  he  was  supporting  his 
wife  and  daughter,  that  he  had  been  an  in- 
dustrious man,  earning  fair  wages,  and,  dur- 
ing the  last  two  years,  from  $20  to  $25  per 
week.  The  record  was  such  that,  even  though 
he  may  have  been  without  property,  the  juiy 
might  have  allowed  a  substantial  sum  as  dam- 
ages to  his  estate,  and  was  sufficiently  re- 
stricted in  the  instructions  against  the  con- 
sideration of  illegitimate  earnings  in  making 
up  its  verdict. 

IV.  The  verdict  returned  was  for  $4,000, 
and  it  is  said  that  this  is  excessive.  Decedent 
was  49  years  old  and  had  an  expectancy  of 
18.739  years.  He  had  no  property  at  the 
time  of  his  death,  but,  a  few  years  previous, 
had  accumulated  $800  and  paid  on  a  house, 
and  later  exchanged  this  for  horses,  which 
subsequently  died.  He  appears  to  have  been 
an  industrious  man  and  to  have  spent  most 
of  his  evenings  with  his  family,  and  the  jury 
might  have  found  him  in  fair  health.  Under 
these  circumstances,  we  do  not  regard  the 
verdict  as  excessive. 

Affirmed. 

Deemer,  C.  J.,  Gaynor  and  Salinger,  JJ., 
concur. 
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NOTE. 

FresnmptioB  of  Temperanee  or 
Sobriety. 

Oeneral  Bule, 

A  state  of  sobriety  is  the  normal  condition. 
It  is  the  condition  which  is  presiuned  to  exist 
as  to  every  man  in  any  given  case,  and  this 
presumpticm,  like  the  presumption  of  inno- 
cence, stands  in  favor  of  a  party  in  the  place 
of  proof.  In  other  words,  the  presumption 
of  sobriety  makes  for  a  party  a  prima  facie 
case.  Cramer  v.  Burlington,  42  la.  315;  Hub- 
bard V.  Mason  City,  60  la.  400,  14  N.  W. 
772;  In  re  Townley,  144  N.  Y.  S.  750.  And 
see  the  reported  case. 

The  presumption  of  sobriety  or  temperance 
also  finds  support  in  the  decisions  which  hold 
that  evidence  showing  the  habit  of  sobriety 
of  a  person,  or  his  habit  of  becoming  in- 
toxicated, is  properly  excluded,  though  evi- 
dence as  to  the  fact  whether  he  was  intoxi- 
cated at  a  certain  particular  time  or  place 
is  admissible.  Great  Northern  R.  Co.  v. 
Ennis,  236  Fed.  17,  149  C.  C.  A.  227;  Parker 
V.  Enslow,  102  111.  272,  40  Am.  Rep.  588; 
Louisville,  etc.  R.  Co.  ▼.  Gardner,  140  Ky. 
772,  131  S.  W.  787;  Chesapeake,  etc.  R.  Co.  v. 
Riddle  (Ky.)  72  S.  W.  22,  24  Ky.  L.  Rep. 
1687;  Baltimore,  etc.  R.  Co.  v.  Boteler,  38 
Md.  668;  Osterholm  v.  Boston,  etc.  Consol. 
Copper,  etc.  Min.  Co.  40  Mont.  508,  107  Pac. 
499;  Barker  v.  Savage,  1  Sweeny  (N.  Y.) 
288;  Browne  v.  Bacbman,  31  Tex.  Civ.  App. 
430,  72  S.  W.  622;  Carter  v.  SeatUe,  19 
Wash.  597,  53  Pac.  1102.  See  also  Ford  v. 
Kansas  City,   181   Mo.   137,  79  S.   W.   923. 

The  presumption  that  a  person  is  normally 
sober  is  aUo  supported  by  the  cases  which 
hold  that,  where  intozicaticm  is  relied  on  as 
a  defense  to  a  criminal  charge,  this  is  an 
affirmative  defense,  the  burden  of  proving 
which  is  on  the  defendant.  Casat  v.  State, 
40  Ark.  511;  State  v.  Yates,  132  la.  475, 
109  N,  W.  1005;  State  v.  Sparegrove,  134 
la.  599,  112  N.  W.  83;  State  v.  Harrison, 
167  la.  334,  149  N.  W.  452;  State  v.  Hill, 
46  La.  Ann.  27,  14  So.  294,  49  Am.  St.  Rep. 
316;  State  v.  Grear,  29  Minn.  221,  13  N.  W. 
140;  Com.  v.  Gentry,  5  Pa.  Dist.  703;  Riley 
V.  State  (Tex.)  44  S.  W.  498.  See  also  U. 
S.  v.  Roundenbush,  Baldw.  514,  27  Fed.  Cas. 
No.  16,198;  Wood  v.  State,  34  Ark.  341, 
36  Am.  Rep.  13;  State  v.  Johnson,  40  Conn. 
136;  State  v.  Gut,  13  Minn.  341;  Davis  v. 
State,  54  Neb.  177,  74  N.  W.  699  (burden 
of  proof  in  criminal  action  always  rests  on 
state) . 

LimUation  of  Bule. 

Where,  however,  evidence  is  introduced 
tending  to  show  a  condition  of  intoxication, 


the  presumption  of  a  state  of  sobriety  is 
overcome.  Cramer  v.  BurliQgton,  42  la.  315; 
Hubbard  v.  Mason  City,  60  la.  400,  14  N.  W. 
.  772.  So,  as  a  state  of  intoxication  in  an 
action  for  damages  for  personal  injuries  may 
justify  an  inference  of  want  of  ordinary  care, 
and  as  it  is  incumbent  on  the  plaintiff  to 
prove  that  no  fact  existed  from  which  a  want 
of  ordinary  care  may  be  inferred,  in  order 
that^he  may  occupy  a  position  in  which  the 
jury  cannot  attribute  negligence  to  him,  it 
must  appear  from  a  preponderance  of  the 
whole  testimony  that  the  plaintiff  was  not 
intoxicated  at  the  time  of  the  injury.  In 
this  respect  the  presumption  of  sobriety 
makes  a  prima  facie  case  for  him.  But  where 
this  presumption  has  been  overcome  by  the 
introduction  of  evidence  showing  that  the 
plaintiff  was  intoxicated  at  the  time  of  the 
injury,  the  burden  of  proof  is  shifted  to  him, 
and  he  must  establish  by  a  preponderance  of 
all  the  testimony  that  he  was  not,  at  the 
time  of  the  injury,  in  an  intoxicated  condi- 
tion. In  other  words,  where  it  is  negligence 
to  be  in  a  particular  place  in  ^  state  of  in- 
toxication, and  evidence  is  introduced  tend- 
ing to  show  that  the  plaintiff  was  in  that 
condition,  then  the  presumption  of  sobriety 
has  been  overcome  and  it  must  appear  from 
a  preponderance  of  the  evidence,  that  he  was 
not  intoxicated,  in  order  that  he  may  recover. 
Cramer  v.  Burlington,  42  la.  316;  Hubbard 
V.  Mason  City,  60  la.  400,  14  N.  W.  772. 
See  also  Lane  v.  Missouri  Pac.  R.  Co.  132 
Mo.  4,  33  S.  W.  645,  1128. 

The  habit  of  intoxication,  when  once  proved 
to  exist,  is  presumed  to  continue.     Com.  v. 
McNamee,   112  Mass.   285;    McCraw  v.   Mc- 
Craw,   171   Mass.   146,   50  N.  E.   526.     See 
also  Lane  v.  Missouri  Pac.  R.  Co.  132  Mo. 
4,  33  S.  W.  645,  1128;  Pennsylvania  R.  Co. 
V.  Books,  67  Pa.  St.  339,  98  Am.  Dec.  229; 
Huntington,  etc.  R.  Co.  v.   Decker,  82  Pa. 
St.  119,  84  Pa.  St.  419.  Compare  Langworthy 
V.  Green  Tp.  88  Mich.  207, 50  N.  W.  131.    Thus, 
in  McCraw  v.  McCraw,  supra,  an  action  for  di- 
vorce for  gross  and  confirmed  habits  of  intoxi- 
cation, which  under  the  statute  (Pub.  St.  c. 
146,  §  1)  must  exist  when  the  libel  is  filed  and 
subsequently  thereto,  the  court  said :    "In  the 
present  case  it  was  proved  that  the  libelee 
had  contracted  gross  and  confirmed  habits  of 
intoxication  after  marriage,  and  that  he  had 
not  reformed  during  the  year  after  tlie  libel- 
ant separated  from  him,  and  that  his  habita 
continued  during  that  year,  at  the  end  of 
which  he  went  to  parts  unknown.    This  was 
some  five  years  before  the  hearing,  and  he 
has  not  been  heard  from  since  that  time, 
save  that  about  three  years  before  the  hear- 
ing it  was  rumored  that  he  was  somewhere  in 
the   West,  but  nothing  definite  was  known 
about  him.    Usually  a  habit  which  has  once 
become    gross    and    confirmed    continues   to 
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domiiuita  the  individual  who  ha«  fallen  into 
it.  One  who  has  gross  and  confirmed  habits 
of  intoxication  may  reform  himself  and  be- 
come temperate  or  abstemious,  and  he  may 
be  put  under  such  enforced  restraint  that 
his  habits  are  broken  up.  The  ordinary  ex- 
perience of  mankind,  however,  justifies  the 
inference  that  a  confirmed  habit  will  con- 
tinue, and,  especially  when  such  a  habit  has 
a  natural  tendency  to  weaken  the  will  and 
iesaen  the  power  of  self-control,  we  should 
infer  its  continuance,  if  nothing  were  shown 
to  the  contrary,  and  the  inference  would  be 
reasonable.  The  reasonable  probability,  ac- 
cording to  the  results  of  human  experience, 
that  grose  and  confirmed  habits  of  intoxica- 
tion shown  to  exist  at  a  given  time  will  con- 
tinue, is  a  fair  ground  for  inference,  which, 
while  not  conclusive,  is  a  proper  ground  for 
conclusions  in  litigated  matters,  and  in  the 
present  case  would  have  justified  the  pre- 
siding judge  in  granting  a  divorce  to  the 
libelant  upon  the  facts  stated  in  his  report. 
The  report  states  that  the  libelant  requested 
him  to  rule,  as  matter  of  law,  that  the  gross 
and  confirmed  habits  of  intoxication  of  the 
libelee,  having  been  proved  to  exist  as  long 
as  anything  was  known  about  him,  are  pre- 
sumed to  continue,  in  the  absence  of  any  evi- 
dence to  the  contrary,  and  that  the  judge 
declined  so  to  rule,  as  matter  of  law,  upon 
the  evidence  presented,  and  ordered  the  libel 
dismissed,  and  that  if  the  refusal  to  rule  was 
correct  the  decree  dismissing  the  libel  is  to 
stand ;  otherwise,  the  decree  is  to  be  set  aside 
and  the  case  to  stand  for  trial.  There  is 
some  doubt  as  to  the  meaning  of  the  report, 
but  we  interpret  it  to  mean  that  the  learned 
judge  ruled  that  the  evidence  before  him,  and 


In  Ceresola  v.  Joseph  F.  Paul  Co.  224  Mass. 
395,  113  N.  E.  358,  an  action  for  damages 
for  personal  injuries,  it  was  held  that  testi- 
mony that  the  plaintifif's  intestate,  ten  months 
after  his  injury,  in  response  to  a  question  as 
to  his  habits,  said  that  he  drank  daily  twelve 
whiskys  and  twelve  beers  and  used  one  to 
two  boxes  of  cigarettes  a  day,  was  properly 
excluded  on  the  issue  of  liability,  as  there 
was  no  presumption  that  his  dally  abuse  of 
the  use  of  intoxicating  liquor  and  tobacco 
had  existed  as  a  habit  at  any  certain  previous 
point  of  time. 

In  Langworthy  ▼.  Green  Tp.  88  Misc.  207, 
50  N.  W.  131,  an  action  for  personal  injuries 
received  by  reason  of  a  defective  highway,  the 
court  said,  in  excluding  evidence  as  to  wheth- 
er the  plaintifif  was  a  drinking  man  or  was 
addicted  to  the  use  of  liquors:  '^t  cannot  be 
assumed  that  a  drinking  man,  or  one  addicted 
to  the  use  of  liquors,  is  always  drunk,  or 
always  in  a  condition  which  excludes  the  pos- 
sibility of  the  exercise  of  due  care." 

But  where  the  intoxication  of  a  testator 
is  alleged,  there  is  no  presumption  that  in- 
capacitating intoxication  existed  at  the  time 
of  the  making  of  the  will  from  proof  of  his 
intemperate  habits,  but  such  a  condition  must 
be  affirmatively  shown  or  the  presumption  of 
capacity  will  prevail.  In  re  Cochrftn,  1 
T.  B.  Mon.  (Ky.)  283,  15  Am.  Dec.  116; 
Aridress  v.  Weller,  8  N.  J.  Eq.  604;  Elkinton 
V.  Brick,  44  N.  J.  Eq.  154,  15  Atl.  391,  1 
h.KA,  161;  Bannister  v.  Jackson,  45  N.  J. 
Eq.  702,  17  Atl.  692;  Lee's  Will,  46  N.  J 
£q.  193,  18  Atl.  525;  Fluck  v.  Rea,  51  N. 
J.  Eq.  233,  27  Atl.  636;  Koegel  v.  Egner,  54 
N.  J.  Eq.  623,  35  Atl.  394;  In  re  Mannion, 
86  N.  J.  Eq.  232,  95  Atl.  988;   Gardner  v. 


the  facts  which  the  report   states  that  he-    Gardner,  22  Wend.  (N.  Y.)  526,  34  Am.  Dec. 


found,  would  not  justify  an  inference  that 
the  libelee's  habits  continued  up  to  the  time 
of  filing  the  libel  so  as  to  make  it  lawful 
to  grant  a  divorce  to  the  libelant.  This  we 
think  was  incorrect.  As  mattu:  of  law,  the 
presiding  justice  was  at  liberty  to  draw 
the  inference  that  the  libelee's  habits  con- 
tinued, if  upon  all  the  evidence  he  thought 
that  inferenee  reasonable  and  probable." 

In  Com.  V.  McNamee,  112  Mass.  285,  a 
prosecution  on  a  charge  of  being  a  common 
drunkard,  there  was  evidence  tending  to  show 
that  the  defendant  had  been  drunk  on  from 
five  to  seven  different  occasions  on  as  many 
different  days  within  the  period  of  four 
months  stated  in  the  complaint,  and  there 
was  no  other  evidence  as  to  his  condition 
during  the  rest  of  the  period.  It  was  held 
that  while  the  defendant  was  entitled  to  the 
general  presumption  of  innocence  of  tbo 
charge  preferred  against  him,  he  was  not 
entitled  to  a  specific  ruling  that  he  was  af- 
firmatively to  be  presumed  to  be  sober  on 
days  as  to  which  no  evidence  was  offered. 


340;  Peck  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec. 
220;  Black  v.  Ellis,  3  Hill  L.  (S.  C.)  68. 
See  also  O'NeU  v.  Murray,  4  Bradf.  (N.  Y.) 
811« 
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Benelleial  AssoolatioBs  «•  Inswranee 
OoAtraet  — >  FroTislon  asatast  Use  of 
Intoxieanta* 

Defendant's  contract  provided  that  if  any 
holder  of  a  benefit  certificate  should  "become 
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addicted  to  the  excessive  or  intemperate  use 
of  intoxicants"  the  defendant  should  not  be 
liable  thereon.  Held,  following  O'Connor  v. 
Modern  Woodmen  of  America,  110  Minn.  18, 
124  N.  VV.  454,  that  "the  excessive  or  intem- 
pirrate  use  of  intoxicants/'  as  used  in  this 
C(mtract,  means  "that  the  conduct  of  a  mem- 
bi!r  in  this  respect  was  of  such  a  nature,  and 
the  habit  so  in  temperately  followed,  as  to 
impair  his  health,  mental  faculties,  or  other- 
wise render  the  insurance  risk  on  his  life 
more  hazardous." 

[See  note  at  end  of  this  case.] 

Burden  of  Provlns  Violation. 

The  burden  of  proving  the  violation  of  such 
provision  of  the  contract  is  on  the  defendant. 

Rulings  Sustained. 

The  trial  court  committed  no  error  in  its 
charge  to  the  jury  or  in  its  rulings  on  the 
admission  of  evidence. 

Appeal   and  Error  —  Review  —  Snffl- 
eiency  of  Evidenoe. 

The  evidence  is  not  so  conclusively  against 
the  verdict  as  to  justify  a  reversal  of  the 
order  appealed  from. 

(Syllabus  by  court.) 

1 

I 

Appeal  from  District  Court,  Lyon  county: 
Olsex,  Judge. 

Action  by  Fred  Wising,  plaintiff,  against 
BroMierhood  of  American  Yeomen,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  -Af- 
firmed. 

Harry  8.  Swensen  and  Davis  d  Michel  for 
appellant. 

James  H.  Hall  and  Oislason  d  Qisluson  for 
respondent. 

[304]  ScHALLEB,  J. — Action  by  the  bene- 
ficiary on  an  insurance  certificate  issued  by 
the  defendant  to  George  Falk  during  his  life- 
time. The  case  was  tried  to  a  jury  which  re- 
turned a  verdict  for  plaintiff.  Defendant 
moved  for  judgement  notwithstanding  the 
verdict  or  for  a  new  trial;  the  motion  being 
denied,  it  appeals. 

On  October  21,  1910,  George  Falk,  then 
a  resident  of  Charles  City,  Iowa,  became  a 
beneficiary  member  of  the  defendant  fra- 
ternal organization.  He  remained  such  mem- 
ber until  February  11,  1914,  when  he.  waa 
accidentally  killed  at  Tracy,  Minnesota. 

llie  defendant  insists  that  the  beneficiary 
certificate  became  void  because  Falk,  after 
becoming  a  member  of  its  association,  violat- 
ed his  contract  by  becoming  addicted  to  the 
excessive  or  intemperate  use  of  intoxicating 
liquors. 

There  was  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  some  time  dur- 
ing the  month  of  April,  1913,  the  deceased 
fvent  to  Watertown,  South  Dakota;  that 
while  there  he  was  on  one  occasion  arrested 
for  being  drunk  and  pleaded  guilty;  and  that 


on  two  or  three  occasions,  while  at  Water- 
town,  he  had  drunk  intoxicating  liquors  to 
excess.  There  was  also  evidence  that  on  the 
occasion  of  his  arrest  at  Watertown,  Falk 
was  locked  up  in  the  city  jail  and  that  a 
doctor  attended  him  and  gave  him  medicine 
for  weakness  of  the  heart.  This  doctor  testi- 
fied that,  in  his  opinion,  Falk  was  at  that 
time  suffering  from  delirium  tremens. 

Other  evidence  tended  to  show  that  the  in- 
sured went  to  Minneota,  Minnesota,  and  that 
while  there  he  was  somewhat  intoxicated  on 
three  different  occasions  and  that,  while  at 
Minneota,  he  habitually  used  intoxicating 
liquors. 

The  plaintiff  on  his  part  secured  admissions 
from  the  Watertown  doctor  to  the  effi»ct  that 
he  had,  just  two  days  before,  testified  in  an- 
other case  involving  the  same  transaction; 
that  in  his  testimony  at  the  other  trial 
he  had  said  nothing  about  delirium  tremens, 
but  that  he  had  then  testified  that  he 
had  treated  Falk  for  heart  trouble.  The 
cross-examinations  of  other  witnesses  tended 
to  show  that,  on  the  occasions  on  which 
[305]  it  was  claimed  that  the  Insured  was  in- 
toxicated, the  witnesses  had  observed  liquor 
on  the  breath  of  the  deceased,  and  that  he  was 
feeling  happy,  but  that  he  was  not  noisy,  and 
in  no  way  misbehaved  or  misconducted  him- 
self. Other  evidence  was  elicited  tending  to 
show  that  Falk  was  a  good  workman,  a  man 
of  good  habits,  well  behaved,  and  neat  in  his 
attire  and  in  his  person. 

Evidence  was  also  introduced  tending  to 
show  that  from  the  time  that  the  deceased 
became  a  member  of  the  defendant  organiza- 
tion up  to  the  time  that  he  went  to  Water- 
town,  he  had  not  used  intoxicating  liquors 
at  all,  that  his  habits  were  good;  that  he  at- 
tended to  his  work;  that  he  was  not  in  the 
habit  of  being  out  in  the  evenings,  and  spent 
his  time  either  in  his  rooms  or  at  his  work. 

It  was  also  shown  that,  while  he  was  in 
Minneota,  the  deceased  roomed  within  a 
couple  of  doors  of  a  saloon,  but  that  he  was 
not  a  constant  patron  thereof,  although  be 
came  in  quite  fre^'j^ntly,  generally  drinking 
a  glass  of  beer,  occasionally  more  than  one 
glass.  It  was  also  shown  that  sometimes 
days,  and  even  weeks,  passed  during  which 
he  did  not  go  into  the  saloon  at  all. 

A  physician  who  had  made  an  examination 
of  the  deceased  on  the  twenty-sixth  and  twen- 
ty-eighth of  December,  1018,  testified  that 
Falk  was  at  those  dates  in  fairly  good  health 
and  physical  condition;  that  he  complained 
of  muscular  pains,  but  that  he  did  not  show 
any  evidence  of  the  use  of  alcohol;  that  bin 
arteries  were  in  good  condition  so  far  ai 
observed,  and  that  there  was  not  any  notice- 
able hardening  of  the  arteries  such  as  would 
come  from  the  prolonged  or  habitual  use  of 
intoxicating  liquors. 
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Other  evidence  was  introduced  by  both 
parties  from  which  the  jury  might  have  drawn 
inferences  and  conclusions  in  favor  of  or 
against  the  issue  raised  by  the  pleadings. 

There  are  many  assignments  of  error  but 
they  may  be  reduced  to  two  principal  con- 
tentions: That  the  court  incorrectly  stated 
the  law  to  the  jury;  and  that  the  evidence 
does  not  sustain  the  verdict. 

1.  The  court  instructed  the  jury  that  the 
defense  was  predicated  on  the  charge  that 
Oeorge  Falk,  within  a  year  prior  to  his  death, 
became  intemperate  in  the  use  of  \intoxicating 
liquors,  and  that  thereby  his  contract  of  in- 
surance  became  null  and  void;  that  the  certifi- 
cate and  by-laws  [306]  provide  that  if  any 
member  shall  become  addicted  to  the  excessive 
or  intemperate  use  of  intoxicants  his  certifi- 
cate shall  be  null  and  void;  aso  that: 

"Excessive  or  intemperate  use  of  intoxi- 
cants, as  used  in  the  by-laws  and  policy, 
means  'that  the  conduct  of  the  member  in  this 
regard  must  be  of  such  a  nature  and  the  habit 
so  intemperately  followed  so  as  to  impair 
his  health,  his  mental  faculties  or  otherwise 
render  the  insurance  risk  on  his  life  more 
hazardous.' 

"Tlie  occasional  indulgence  in  intoxicating 
liquors,  even  to  the  extent  of  becoming  in- 
toxicated, or  the  daily  use  of  liquors  for  the 
same  period,  if  you  find  such  use,  does  not 
necessarily  void  this  policy.  It  is  to  be 
held  null  and  void  only  in  case  you  find 
from  the  evidence,  by  a  preponderance  there- 
of, that  the  insured,  George  Falk,  used  in- 
toxicating liquor  so  intemperately  so  as  to 
impair  his  health  or  his  mental  faculties, 
or  otherwise  render  the  insurance  risk  on  his 
life  more  hazardous;  that  is,  to  increase  the 
risk." 

The  first  extract  from  the  charge  is  taken 
practically  verbatvm  from  the  opinion  of  this 
court  in  O'Connor  v.  Modern  Woodmen  of 
America,  110  Minn.  18,  124  N.  W.  454,  25 
L.R.A.(N.S.)  1244.  We  adhere  to  that  de- 
cision. Tlie  next  paragraph  is  merely  a^ 
amplification  of  the  first. 
'  2.  The  co.urt  charged  the  jury  that  the 
burden  of  .proof  r<*8ted  on  the  defendant  to 
prove  that  deceased,  after  he  became  a  mem- 
ber of  defendant  association,  became  addicted 
to  the  excessive  or  intemperate  use  of  intoxi- 
cating liquors  under  the  rules  given  in  the 
charge.  This  is  assigned  as  error.  The 
learned  trial  court  correctly  stated  the  law. 
l^ckway  v.  Modem  Woodmen  of  America,  121 
Minn.  170,  141  N.  W.  1. 

3.  The  court  instructed  the  jury  that: 

"The  issue  here  before  you  is  a  question  of 
contract,  pure  and  simple;  whether  or  not 
the  contract  has  been  violated  and  forfeited 
by  George  Falk,  and  it  is  immaterial  whether 
this  association  is  a  fraternal  association  or 
any  other  kind  of  an  insurance  company." 


Error  is  assigned  to  a  portion  of  the  above; 
but  the  assignment  of  error  attributes  to  the 
court  language  not  found  in  the  record.  We 
find  no  error  in  the  foregoing  instruction. 

[307]  Other  questions  raised  do  not  require 
extended  discussion.  The  court  committed  no 
prejudicial  error  in  its  rulings  on  the  admis- 
sion of  evidence. 

4.  An  examination  of  the  record  satisfies 
us  that  the  evidence  ^as  such  that  reasonable 
minds  might  draw  different  conclusions  there- 
from. The  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  were  eminently 
for  the  jury,  whose  verdict  has  been  approved 
by  the  trial  court.  The  evidence  is  not  so 
conclusively  against  the  verdict  as  to  justify 
us  in  reversing  the  order  appealed  from. 

Order  afiirmed. 


NOTE. 

CottstriietioB  of  BestrletioB  in.  Coa* 
traot  of  BemeAt  Insnrance  as  to  Use 
of  latozloaHts  by  Insured* 

Restriction  Designed   for   Protection  of  As- 
sociation : 

Use  Constituting  Violation,  623. 

Use  Not  Constituting  Violation,  625. 
Bestriction  Designed   for   Encouragement  of 

Abstinence,  627. 


^Bestriction  Designed   for  Protection  of 

Association. 

Use  Constituting  Violation. 

Where  a  restriction  against  the  use  of  In- 
toxicants contained  in  a  contract  of  benefit 
insurance  is  designed  for  the  protection  of 
the  association  and  not  to  promote  absti- 
nence among  the  members,  and  stipulates  as 
is  usual  against  "excessive^*  or  ''intemperate" 
use,  it  is  held  that  such  a  use  by  the  insured 
as  to  increase  materially  the  risk  to  the  in- 
surer by  destroying  the  health  of  the  insured 
or  cause  his  death  is  a  violation  of  the  re- 
striction and  invalidates  the  insurance.  Bus- 
ing V.  Modern  Woodmen  of  America,  151  III. 
App.  49;  Linn  v.  United  Brotherhood  of  Car- 
penters, 191  111.  App.  117;  Northwestern  Ma- 
sonic Aid  Assoc.  V.  Bodurtha,  23  Ind.  App. 
121,  53  N.  E.  787,  77  Am.  St.  Rep.  414:. 
Ury  V.  Modern  Woodmen  of  America,  149 
la.  706,  127  N.  W.  665;  Modern  Woodmen  of 
America  v.  Breckenridge,  75  Kan.  373,  12 
Ann.  Cas.  636,  89  Pac.  661,  10  L.R.A.(N.S.) 
136;  Funeral  Ben.  Dept.  etc.  v.  Ringo,  140 
Ky.  310,  131  S.  W.  2;  Beller  v.  Supreme 
Lodge,  etc.  66  Mo.  App.  449;  Sovereign  Camp, 
etc.  V.  Hutchins,  39  Okla.  267,  134  Pac.  1116; 
St.  Mary's  Beneficial  Soc.  v.  Bnrford,  70  Pa. 
St.  321;  Kempe  v.  Woodmen  of  World  (Tex.) 
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44  S.  W.  688;  Gurtis  v.  Modern  Woodmen  of 
America,  159  Wis.  303,  160  N.  W.  417. 

In  Ury  v.  Modern  Woodmen  of  America, 
supra,  wherein  it  appeared  that  the  insured 
was  killed  in  a  drunken  brawl  after  a  pro- 
longed debauch,  the  court  said :  "The  by-law 
in  this  instance  provides,  first,  for  the  for- 
feiture of  the  insurance  if  the  member  be- 
comes 'intemperate  in  the  use  of  intoxicating 
liquors,'  and  this  we  are  quite  clear  refers  to 
habitual  use  or  at  least  Something  more  than 
occasional  or  isolated  instances  or  overindul- 
gence. .Then,  having  thus  provided  for  re- 
leases from  liability  where  the  member  be- 
comes intemperate  in  habit,  it  proceeds  to 
further  provide  for  such  release  where  death 
is  the  direct  or  indirect  result  of  the  in- 
temperate use  of  intoxicants.  As  thus  em- 
ployed and  in  such  connection,  the  provision 
is  in  our  opinion  the  equivalent  of  an  enact- 
ment that  no  liability  ahall  exist  where  death 
is  the  direct  or  indirect  result  of  the  mem- 
ber's intoxication  piroduced  by  excessive  or  in- 
temperate indulgence  in  intoxicating  liquors. 
The  word  'use'  is  often  employed  without  ref- 
erence to  fixed  habit.  If  in  speaking  of  a  sui- 
cide we  say  of  the  manner  of  the  death  of 
the  deceased  that  he  'used  a  revolver'  or  'used 
strychnine,'  no  one  would  understand  the  ex- 
pression as  referring  to  his  habits,  but  to 
the  means  employed  by  liim  In  causing  his 
death;  and  so  when  we  see  a  man  in  a  stag- 
gering or  helpless  state  and  say  of  him  'he 
is  drunk'  or  has  been  'using  liquor  intem- 
perately,'  we  do  not  necessarily  refer  to  his 
habits,  but  to  the  fact  that  his  present  con- 
dition is  the  result  of  recent  excessive  indul- 
gence in  strong  drink,  and,  although  it  may 
be  his  first  .and  only  lapse  of  that  nature, 
it  is  nevertheless  the  result  of  an  intemperate 
use  of  intoxicating  liquors  within  the  usual 
and  ordinary  signification  of  that  language, 
and,  if  being  so  intoxicated  he  is  thereby 
caused  .to  fall  and  receive  fatal  injury,  his 
ijeath  is  paused  directly  or  indirectly  by 
suciJi  u^." 

Where  a  restriction  against  the  use  of  in- 
toxicants is  inserted  in  a  certificate  of  benefit 
insurance. under  a  condition  that  if  the  re- 
striction is  violated  by  the  member  the  policy 
shal  be  n,uU  and  void  and  all  rights  accruing 
under  it  shall  be  forfeited,  the  provision  is 
sflf-executing,  and  there  can  be  no  recovery. 
Thus,  in  Modern  Woodmen  of  America  v. 
Breckenridge,  75  Kan.  373,  12  Ann.  Cas.  636, 
89  Fac.  661,  10  L.R.A.(N.S.)  136,  the  court 
said:  "The  question  to  be  determined  arises 
upon  the  pleading  of  the  forfeiture  proviso 
in  the  certificate  and  the  reply  thereto  that 
Ihe  corporation  by  its  conduct  had  waived 
the  forfeiture.  A  mutual  benefit  association 
may  impose  prohibitive  conditions  in  its  bene- 
fit certificate  upon  the  future  conduct  of  its 
members,  tlie  indulgence  of  which  would  im- 


pair the  health  or  endanger  the  life  of  such 
members,  and  we  find  that  the  dangers  most 
generally  apprehended  and  guarded  against 
are  engaging  in  the  sale  of  intoxicating  liq- 
uors,  the  intemperate  use  of  alcoholic  drinks, 
and  the  use  of  drugs  to  such  an  extent  as 
permanently  to  impair  the  health.  Where  such 
restrictions  are  inserted  in  the  certificate- 
under  conditions  that  if  violated  by  the  mem- 
ber the  certificate  shall  become  null  and  void,, 
and  all  rights  and  benefits  which  may  have 
accrued  on  account  of  such  certificate  shall 
be  forfeited,  the  provision  is  self -executing. 
Courts  should  construe  the  plain,  unambigu- 
ous provisions  of  a  benefit  certificate  the  same 
as  they  would  an  agreement  between  other 
contracting  parties,  and  give  to  it  the  efi'ect 
intended  by  the  parties.  It  is  evident  that  it 
was  the  intention  of  both  parties  to  the  cer- 
tificate that  the  forfeiture  clause  should  have 
the  efifect  its  language  plainly  indicates;  tliat 
if  the  member  violated  his  contract  against 
impairing  his  health  by  the  continued  exces- 
sive use  of  drugs  or  inducing  delirium  tre- 
mens by  a  continued  excessive  use  of  alcohol- 
ic drinks  he  should  forfeit  all  benefits  under 
tlie  certificate.  ...  In  this  connection  it 
is  well  to  observe  that  there  is  a  notable 
distinction  between  certificates  in  which  the 
member  agrees  that  he  will  not  engage  in 
a  designated  prohibited  business  or  will  not 
impair  his  health  by  the  use  of  drugs  or  in- 
toxicating liquors  and  those  where  the  pro- 
vision is  that  if  he  does  violate  such  condi- 
tions he  shall  forfeit  all  benefits  under  the 
certificate.  In  the  first  instance  a  forfeiture 
follows  only  after  trial  and  expulsion,  while 
in  the  latter  the  forfeiture  follows  a  violation 
of  the  conditions."  See  also  Northwestern 
Masonic  Aid  Assoc,  v.  Bodurtha,  23  Ind.  App. 
121,  53  N.  E.  787,  77  Am.  St.  Rep.  414. 

It  has  been  held  that  where  a  member  of 
a  benefit  society  could  not  drink  even  a  little 
without  affecting  his  health,  his  violation  of 
a  restriction  against  the  use  of  intoxicants 
violated  his  contract  and  he  could  not  recover. 
See  Beller  v.  Supreme  Lodge,  etc.  66  Mo.  App. 
449. 

Where  a  by-law  of  a  beneficial  association 
contains  a  restriction  against  the  use  of  in- 
toxicants and  this  restriction  is  shown  to  be 
a  reasonable  protection  of  the  insurer,  the 
by-law  becomes  a  part  of  the  contract  of 
insurance  and  its  violation  will  have  the 
effect  of  rendering  the  certificate  yoid,  even 
though  it  is  not  referred  to  in  the  certificate. 
St.  Mary's  Beneficial  Soc.  v.  Burford,  70  Pa. 
St.  321,  wherein  the  court  said:  "The  only 
question  therefore  is,  whether  the  provisicM* 
that  a  member  shall  not  be  entitled  to  the  bene- 
fit conferred  on  the  widow  in  case  his  death 
arises  from  intemperance,  is  a  reasonable  reg- 
ulation. It  would  be  difi[icult  to  construct  an 
argument  against  its  reasonableness.    An  as- 
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Bociation  of  this  kind  is  formed  for  the  bene- 
fit of  its  members.  Being  a  purely  volunteer 
awociation,  it  may  adopt  such  reasonable  reg- 
ulations as  are  conducive  to  their  interests. 
Now,  unless  we  deny  that  temperance  and 
regularity  of  habits  have  much  to  do  with 
health  and  long  life,  we  must  concede  that 
the  value  of  the  benefits  to  be  derived  from 
such  an  association  depends  greatly  on  the 
good  conduct  of  its  members.  Then  clearly 
the  members  have  not  only  a  right  to  choose 
their  associates,  but  to  stipulate  also  for 
the  power  to  prohibit  their  indulgence  in  those 
vices  and  crimes  which  multiply  disease  and 
death  among  them,  and  thus  diminish  the 
general  fund.  It  is  not  the  purpose  of  the 
by-laws  to  regulate  behavior.  Were  that  its 
true  character,  it  might  be  said  with  reason 
that  it  was  no  purpose  of  the  charter  to 
regulate  conduct,  and  that  that  must  be  left 
to  divine  and  human  laws.  But  this  law 
strikes  only  at  those  acts  which  are  the  causes 
of  disease  and  death.  These  being  the  events 
on  which  relief  is  made  to  depend,  the  law 
says  to  the  member,  it  is  only  to  your  mis- 
fortimes  that  the  purpose  of  the  association 
extends,  and  if  by  your  guilty  or  disgi-aceful 
fault  you  bring  upon  yourself  disease  and 
death,  you  exclude  yourself  from  the  pro- 
vided relief.  Where  is  there  anything  in  the 
charter  which  forbids  this?  It  is  certainly 
not  contrary  to  law.  The  law  commends  and 
fosters  all  institutions  which  lead  to  the  prac- 
tice of  virtue.  The  motive  it  presents  to  good 
conduct  is  worthy  of  notice.  What  more 
powerful  incentive  than  a  knowledge  on  part 
of  the  member  that  by  a  course  of  debauchery 
and  crime  he  cuts  himself  off  from  the 
relief?  The  by-law  therefore  appears  to 
be  reasonable,  and  to  promote  the  well- 
being  of  all  the  associates  collectively  and 
individually,  and  in  no  respect,  I  can  dis- 
cover, conflicts  with  the  interests  of  society 
at  large,  the  charter,  or  the  laws  of  the  land. 
In  addition  to  this,  each  member  pledges 
himself  to  obey  these  laws  as  a  condition  of 
his  membership,  by  an  express  undertaking 
in  signing  the  constitution  and  his  promise 
to  support  the  constitution  and  by-laws  as  a 
brotherly  member.  Nor  is  this  pledge  execut- 
ed under  the  by-laws  until  he  shall  have 
answered  on  his  word  of  truth  that  he  is 
acquainted  with  the  constitution  and  by-laws. 
He  therefore  enters  into  menibership  fully 
impressed  with  its  disabilities  as  well  as  its 
privileges.  Having  read  and  pledged  himself 
to  this  by-law,  as  well  as  to  all  others,  he 
Icnows  beforehand  that  his  title  to  the  par- 
ticular relief  is  forfeited  when  the  disease 
or  death  upon  which  the  claim  depends  is 
caused  by  intemperance,  debauchery,  fighting, 
duelling  or  other  disgraceful  practices.  These 
observations  show  also  that  the  argument 
that  the  by-law  is  a  breach  of  the  contract 
Ann.  Cat.  1918A — 10. 


which  is  formed  between  each  member  and  the 
association  is  unfounded.  The  association 
having  the  right  under  its  charter  to  make 
the  by-law  for  the  well-being  of  the  society 
and  the  proper  regulation  of  its  affairs,  the 
regulation  being  a  reasonable  and  proper  one, 
contributing  to  the  value  of  membership  and 
the  good  of  the  association,  and  the  member 
having  accepted  the  by-law  in  express  terms 
on  his  entry  into  membership,  the  by-law  con- 
stitutes a  part  of  the  terms  of  the  contract.'' 
In  Eempe  v.  Woodmen  of  World  (Tex.)  44 
S.  W.  688,  it  appeared  that  the  certificate, 
among  other  things,  provided  that  the  policy 
should  become  null  and  void  if  the  member 
holding  it  should  be  expelled  from  the  fra- 
ternity or  become  so  far  intemperate,  or  use 
opiates  to  such  an  extent,  as  to  impair  his 
health  or  produce  delirium  tremens.  A  mem- 
ber of  the  association  became  so  addicted  to 
drink  that  he  impaired  his  health  and  was 
expelled  from  the  society.  On  his  death 
from  excess  in  drink,  the  beneficiary  sued  on 
the  policy,  contending  that  the  deceased  mem- 
ber was  insane  at  the  time  of  his  expulsion, 
and  that  the  clause  in  the  certificate  should 
not  bind  him.  It  was  held  that  the  certificate 
must  be  construed  according  to  its  plain 
meaning;  that  it  was  distinctly  Btated  that 
intemperance  of  such  a  character  as  to  im- 
pair permanently  the  health  of  the  member 
would  render  the  certificate  void;  that  it  was 
proved  beyond  a  doubt  that  the  deceased 
member  had  drunk  to  such  an  extent  as  not 
only  to  impair  his  health  but  to  result  in 
his  death;  and  this  violation  of  a  principal 
condition  in  the  contract  of  insurance  ren- 
dered it  void. 

UsK  Not  CoNSTrnmNQ  Violation. 

Where  a  contract  of  benefit  insurance  con- 
tains a  restriction  against  the  excessive  or 
intemperate  use  of  intoxicants  which  is  clear- 
ly intended  to  protect  the  association,  a  single 
or  occasional  use  thereof  which  does  not  im- 
pair his  health  or  increase  the  risk  has  been 
held  not  to  be  ground  for  a  forfeiture  of  the 
contract.  Grand  Lodge,  etc.  v.  Belcham,  145 
111.  308,  33  N.  E.  886;  Vail  v.  North  Ameri- 
can Union,  191  III.  App.  297 ;  Supreme  Lodge, 
etc.  V.  Watkins,  60  Ind.  App.  384,  110  N.  £. 
1008;  Grand  Lodge,  etc.  v.  Haynes,  16  Ky. 
L.  Rep.  (Abstract)  399;  Chambers  v.  North- 
western Mut.  L.  Ins.  Co.  64  Minn.  496,  67  N. 
W.  367,  68  Am.  St.  Rep.  549;  O'Connor  v. 
Modem  Woodmen  of  America,  110  Minn.  18, 
124  N.  W.  454,  25  L.R.A.(N.S.)  1244;  Evans 
V.  Modem  Woodmen  of  America,  147  Mo.  App. 
155,  129  S.  W.  486;  Robertson  v.  Fraternal 
Union  of  America,  85  S.  C.  221,  67  S.  £. 
247.    And  see  the  reported  case. 

Thus  in  Grand  Lodge,  etc.  v.  Belcham, 
supra,  it  appeared  that  in  an  application  for 
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membership  in  the  defendant  society,  the  ap- 
plicant stated  that  he  did  not  use  alcoholic 
stimulants.  After  the  member's  death,  an 
action  was  brought  to  recover  on  the  certifi- 
cate. The  defendant  set  up  as  a  defense  the 
fact  that  the  member  had  used  alcoholic 
drinks,  showing  a  single  instance  wliere  he 
had  been  seen  intoxicated,  and  claiming  that 
his  answer  to  the  question  in  the  application 
as  to  his  habits  had  vitiated  his  membership. 
The  court  said:  "The  language  embodied  in 
the  application  must  receive  a  reasonable  con- 
struction, one  within  the  contemplation  of  the 
parties  at  the  time  the  contract  of  insurance 
was  consummated.  What  was  the  purpose  of 
requiring  the  insured  to  state  in  the  applica- 
tion to  what  extent  he  used  alcoholic  stimu- 
lants, tobacco  and  opium?  But  one  object 
can  be  perceived,  and  that  waa  to  guard 
against  the  risk  which  might  arise  from  in- 
suring the  life  of  one  who  was  in  the  habit 
of  using  the  articles,  or  either  of  them,  to 
such  an  extent  as  to  imperil  the  health  and 
life  of  the  individual.  If  a  man  drank  a 
glass  of  liquor  or  smoked  a  pipe  of  opium  or 
a  cigar  once  a  month,  it  is  too  plain  to  admit 
of  argument  that  such  a  use  could  not  en- 
danger the  life  of  the  person,  and  that  such 
a  use  was  not  within  the  contemplation  of 
the  parties  when  the  contract  of  insurance  was 
entered  into  by  the  parties.  It  may  be  that 
the  language  of  the  question  and  answer  in 
regard  to  the  use  of  alcoholic  stimulants, 
if  given  a  strict  and  technical  construction, 
might  be  interpreted  that  the  insured  did 
not  use  alcoholic  liquors  at  all.  But,  in  our 
opinion,  an  insurance  company  propounding 
a  question  of  that  character  should  not  be  al- 
lowed to  indulge  in  a  strict  and  technical 
construction;  but,  on  the  other  hand,  the 
language  should  receive  a  fair  and  reasonable 
construction,  a  construction  which  would  im- 
ply more  than  an  occasional  use.  There 
should  be,  to  some  extent  at  least,  a  habit  or 
custom." 

Where  a  clause  in  the  contract  states  that 
if  the  insured  shall  become  intemperate  or 
shall  die  from  an  intemperate  use  of  intoxi- 
cants the  contract  shall  be  void,  it  is  gen- 
erally held  that  to  forfeit  the  insurance  the 
insured  must  be  guilty  of  an  habitual  exces- 
sive use  of  intoxicants.  O'Connor  v.  Mod- 
em Woodmen  of  America,  110  Minn.  18,  124 
N.  W.  454.  25  L.R.A.(N.S.)  1244,  wherein  the 
court  said:  "The  by-laws  of  the  society, 
which  form  a  part  of  the  contract  of  insur- 
ance, provide  that  if  any  member  becomes 
intemperate  in  the  use  of  intoxicating  liq- 
uors, or  in  the  use  of  drugs  or  narcotics,  or 
if  his  death  shall  result,  directly  or  indirect- 
ly, from  his  intemperate  use  of  intoxicants, 
drugs  or  narcotics,  then  and  in  that  case 
the  benefit  certificate  shall  be  null  and  void. 
The  question  whether  this  by-law  had  been 


violated  by  the  insured  waa  submitted  to 
the  jury,  and  a  special  verdict^  answered 
the  question  in  the  negative.  Defendant  con- 
tends that  the  verdict  is  not  supported,  and 
that  the  evidence  is  conclusive  of  its  viola- 
tion. We  do  not  sustain  this  view  of  the 
evidence.  The  by-law  is  somewhat  ambigu- 
ous. The  expression  'intemperate  use  of  in- 
toxicating liquors'  might  be  differently  in- 
terpreted, depending  upon  the  viewpoint  of 
the  interpreter.  From  the  standpoint  of  sen- 
timent, or  the  social  affairs  of  defendant's 
society,  a  daily  indulgence  by  a  member  might 
be  regarded  as  an  intemperate  use,  regardless 
of  the  quantity  of  liquor  consumed.  But  such 
a  construction  is  not  permissible  in  the  de- 
termination of  legal  rights.  The  purpose  of 
the  by-laws  was  to  define  the  legal,  and  not 
the  social,  rights  of  members,  and,  to  bring 
it  into  operation  by  an  overindulgence  in 
intoxicating  liquors,  it  should  appear  that 
the  conduct'  of  a  member  in  this  respect 
was  of  such  a  nature,  and  the  habit  so  in- 
temperately  followed,  aa  to  impair  his  health, 
mental  faculties,  or  otherwise  render  the  in- 
surance risk  on  his  life  more  hazardous. 
Any  other  view  would  give  senti- 
mental considerations  superiority  over  legal 
rights,  which,  of  course,  cannot  be  done. 
So  construing  the  by-laws,  we  have  no  diffi- 
culty in  reaching  the  conclusion  that  the  in- 
sured in  the  case  at  bar  had  not  become  so 
addicted  to  the  use  of  intoxicants  as  to  im- 
pair his  health,  or  mental  faculties,  or  other- 
wise render  his  insurance  risk  more  hazard- 
ous. While  there  is  some  evidence  tending 
to  show  excessive  drinking,  it  is  not  of  such 
a  nature,  considered  in  connection  with  evi- 
dence «to  the  contrary,  to  require,  as  a  matter 
of  law,  the  conclusi(m  that  the  spirit  and 
purpose  of  the  by-law  had  been  violated."  See 
to  the  same  effect  Vail  v.  North  American 
Union,  191  111.  App.  297;  Evans  v.  Modern 
Woodmen  of  America,  147  Mo.  App.  155,  129 
S.  W.  485. 

The  reported  case  holds  that  where  a  con- 
tract of  benefit  insurance  contains  the  provi- 
sion that  if  any  member  shall  become  ad- 
dicted to  an  excessive  or  intemperate  use  of 
intoxicants  his  certificate  shall  become  null 
and  void,  the  excessive  use  must  be  of  such 
nature  aa  to  impair  his  health  or  his  mental 
faculties  or  otherwise  render  the  insurance 
risk  on  his  life  more  hazardous;  and  that 
a  moderate  use  of  intoxicants  will  not  render 
the  contract  void. 

It  has  been  held  that  where  a  contract 
of  benefit  insurance  contains  a  restriction 
against  the  use  of  intoxicants,  a  member  will 
not  be  held  to  have  violated  it  where  he  takes 
liquor  in  good  faith  under  medical  advice, 
even  though  the  use  of  the  liquor  results  in  liis 
death.  See  Kidd  v.  National  Council,  etc.  137 
Tenn.  398,  193  S.  W.  130,  and  Knights  of 
Pythias  v.  Allen,  104  Tenn.  623,  58  S.  W.  241. 
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Sesiriction  Designed  for  Encouragement 

of  Abstinence, 

Where  an  association  issuing  benefit  insur- 
aoce  is  for  the  purpose  of  inculcating  absti- 
nence from  the  use  of  intoxicants  and  requires 
a  pledge  of  total  abstinence  from  its  members, 
the  slightest  violation  of  the  restriction  will 
cancel  the  contract  of  insurance,  the  restric- 
tion  being  regarded  as  self-executing  and  no 
order  of  expulsion  being  necessary.  Hogins 
V.  Champions  of  Bed  Cross,  76  Cal.  109,  18 
Pac.  125,  9  Am.  St.  Rep.  173;  Royal  Templars 
of  Temperance  v.  Curd,  111  111.  284;  Marcoux 
V.  St.  John  Baptist  Beneficence  Soc.  91  Me. 
250,  39  Atl.  1027;  Smith  v.  Knights  of 
Father  Mathew,  36  Mo.  App.  184;  Galvin  v. 
Knights  of  Father  Mathew,  169  Mo.  App. 
496,  156  8.  W.  45.  But  compare  Royal 
Templars  of  Temperance  v.  Stewart,  11  Ky.  L. 
Rep.  (Abstract)  484. 

In  Hogins  v.  Champions  of  Red  Cross, 
supra,  it  appeared  that  the  dominant  feature 
of  the  defendant  association  was  its  require- 
ment of  total  abstinence  from  the  use  of  al- 
coholic liquors  as  a  beverage  by  its  members. 
In  its  application  of  membership,  there  was 
a  clause  providing  that  "a  compliance  with 
all  the  laws,  regulations,  and  requirements, 
which  now  or  hereafter  may  be  enacted  by 
our  said  order,  is  the  express  condition  upon 
which  I  am  to  be  entitled  to  participate  in 
the  mutual  benefit  life  system."  The  certifi- 
cate itself  contained  the  following  clause: 
'*This  certificate  is  issued  upon  the  express 
condition  that  said  [naming  the  member] 
all  all  in  every  particular,  while  a  member  of 
our  said  order,  comply  with  all  the  laws, 
rules,  and  requirements  thereof."  A  member 
began  to  drink  heavily,  and  shortly  there- 
after died  from  the  result  of  his  excess.  Af- 
ter the  issuance  of  his  certificate  and  up  to 
his  death,  he  continued  to  pay  all  of  his 
dues.  In  an  action  by  his  beneficiary  to 
recover  the  amount  of  insurance,  it  was  held 
that,  cdhstruing  the  two  clauses  together,  it 
clearly  appeared  that  the  express  condition 
precedent  to  the  payment  of  the  insurance 
was  an  abstinence  in  the  use  of  intoxicating 
liquors;  and  the  breach  of  this  condition, 
more  particularly  as  it  hastened  the  death 
of  the  insured,  resulted  in  a  total  forfeiture 
of  the  policy.  The  court  said:  "The  con- 
trolling and  distinguishing  feature  of  this 
order  is  its  requirement  of  daily  abstinence 
from  the  use  of  liquors  as  a  beverage  by  its 
members.  It  is  the  fundamental  principle 
in  every  degree.  In  order  to  become  a  mem- 
ber of  the  order,  or  entitled  to  a  beneficiary 
certificate,  the  applicant  was  required  to  take 
all  the  degrees,  and  pledge  himself  upon  tak- 
ing each  one  that,  'so  long  as  he  was  a  mem- 
ber of  the  order,  he  would  wholly  abntain 
from  the  use  of  all   alcoholic  liquors  as  a 


beverage.  Violations  of  this  pledge  were  pun- 
ished by  suspension.  The  system  of  insurance 
is  clearly  intended  to  be  confined  exclusively 
to  temperance  people.  The  applicant,  Hogins, 
so  understood  it.  In  his  application  he  ex- 
pressly agreed  that  he  should  not  be  entitled 
to  the  benefits  of  the  system  unless  he  com- 
plied with  all  the  laws,  regulations,  and  re- 
quirements of  the  order.  The  clause  quoted 
from  the  certificate  does  not,  perhaps,  literal- 
ly express  the  meaning  intended,  but  it  is 
quite  clear  what  was  meant  and  intended  by 
the  parties.  It  does  not  say  that  payment 
is  contingent  upon  the  express  condi^on,  but 
such  was  clearly  the  intent.  Appellant 
claims  that  the  condition  is  for  the  issuance 
merely,  but  the  conditions  are  in  their  nature 
matters  to  occur  in  the  future.  'That  said 
Daniel  Hogins  shall  in  every  particular,  while 
a  member  of  our  said  order,  comply  with  all 
the  laws,  rules,  and  requirements  thereof,' 
sliows  beyond  controversy  that  his  conduct 
after  the  issuance  of  the  certificate  was  to 
be  the  condition  of  payment.  His  applica- 
tion shows  clearly  that  such  was  his  inten- 
tion and  contract,  and  we  think  that  the 
application  and  the  certificate  may  be  read 
together  for  the  purpose  of  showing  that  the 
clause  in  the  certificate  is  an  express  condi- 
tion precedent  to  the  payijient  of  the  insur- 
ance." 

But  in  Royal  Templars  of  Temperance  ▼. 
Stewart,  11  Ky.  L.  Rep.  484,  it  was  held 
that  where  an  organization  stipulated  that 
if  a  member  should  be  expelled  for  a  viola- 
tion of  his  pledge  of  abstinence  he  should 
forfeit  nil  benefits  under  his  certificate,  his 
insurance  was  not  void  unless  he  had  been 
expelled  during  his  lifetime. 


PITTSBUIIGH  CINCINNATI,  CHI- 
CAGO AND  ST.  IiOUIS  RAILWAY 
COMPANY. 

V. 


Indiana  Supreme  Court — October  7,  1914. 


1S3  Ind,  141;  106  N.  E.   403. 


Fires  —  liiability  of  Railroad  —  Plead- 
ing. 

In  an  action  under  Burns'  Ann.  St.  1914, 
§§  5o25a  and  5525b,  which  impose  upon  a 
railroad  company  liability  for  fires  commu- 
nicated by  locomotives,  regardless  of  its  neg- 
ligence, the  compliint  need  not  allege  the 
duty   of   the   railroad   company   to  exercise 
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care  to  protect  plaintiff's  property,  as  would 
be  necessary  if  negligence  were  relied  upon. 

Statnte  Imposing  Absolnte  liiabllity 
—  Construction  —  Meaning  of  ''Com- 
pany." 

Bums'  Ann.  St.  1914,  §§  5525a  and  5625b, 
imposing  liability  for  fire  upon  all  railroad 
corporations  and  providing  that  term  '^raii- 
road  corporations"  shall  l^  deemed  to  mean 
all  railroad  companies,  and  individuals,  own- 
ing or  operatiifg  railroads,  do  not  exclude 
railroads  operated  by  partnerships,  since  the 
word  "companies"  is  broad  enough  to  include 
all  incorporated  associations,  and  partner- 
ships, having  no  separate  legal  entity,  would 
also  be  included  under  the  term  "individ- 
uals." 

[See  Ann.  Gas.  1912A  060.] 

Validity  of  Statnte. 

That  statute  does  not  violate  the  provisions 
of  Const.  U.  S.  Amend.  14,  §  1,  or  Const.  Ind. 
art.  1,  §  23,  guaranteeing  the  privileges  and 
immunities  of  citizens  and  the  equal  protec- 
tion of  tlic  laws,  because  it  does  not  impose 
tlie  same  liabilities  upon  factory  owners  and 
other' users  of  steam  powers,  since  the  sepa- 
rate classification  of  railroads  for  the  impo- 
sition of  such  liability  is  within  the  police 
power  of  the  state. 

[See  note  at  end  of  this  case.] 

Same. 

The  apjplieation  of  Bums'  Ann.  St.  1914, 
§  5525a,  imposing  a  liability  upon  railroad 
companies  for  fires  caused  by  their  locomo- 
tives regardless  of  negligence,  to  a  corpora- 
tion formed  under  Burns*  Ann.  St.  1014, 
§  5105,  cl.  8,  authorizing  it  to  use  locomo- 
tives propelled  by  the  power  of  steam  gener- 
ated by  fire,  at  the  time  when  the  law  made 
such  corporation  liable  only  for  fires  caused 
by  negligence,  does  not  deprive  the  railroad 
of  its  property  without  due  process  of  law 
contrary  to  Const.  U.  S.  Amend.  14,  §  1,  or 
Bill  of  Rights,  §  21,  or  impair  the  obligation 
of  a  contract  contrary  to  Const.  U.  S.  art.  1, 
§  10,  or  Const.  Ind.  art.  1,  §  24,  since  the 
enactment  of  that  statute  was  the  exercise 
of  police  power  and  the  legislature  cannot 
contract  away  its  police  power. 

[See  note  at  end  of  this  case.] 

Oonfltit«tional  I«w  —  Poliee  Power  « 
Regulating  Use  of  Property. 

Every  holder  of  property  holds  it  under  the 
implied  liability  that  its  use  may  be  so  regu- 
lated that  it  shall  not  encroach  injuriously 
on  the  enjoyment  of  property  by  others  or 
be  injurious  to  the  community. 

Impairing  Obligation  of  Contract. 

Rights  and  privileges  arising  from  con- 
tracts with  the  state  are  subject  to  regula- 
tions for  the  protection  of  the  public  health, 
morals,  and  safety  in  the  same  sense  as  are 
rights  arising  from  other  contracts. 

Statutes  —  Effect  of  Partial  Inralidity. 

The  proviso  of  Burns'  Ann.  St.  1914,  § 
5525ay  that  the  burden  of  proof  of  contrib- 
utory negligence  is  upon  the  railroad  com- 
pany in  an  action  for  damages  caused  by 
fire,  if  not  within  the  title,  does  not  render 
the  entire  act  void  under  Const,  art.  4,  §  10, 


requiring  the  subject  of  the  statute  to  be 
expressed  in  the  title,  since  the  act  would 
be  complete,  sensible,  and  capable  of  execu- 
tion with  that  proviso  eliminated. 
[See  Ann.  Cas.  1916D  8.] 

Subjects  and  Titles. 

That  proviso  is  germane  to  the  subject  ex- 
pressed in  the  title,  which  was  "An  act  to 
establish  the  responsibility  of  railroads,  cor- 
porations, companies,  and  persons  owning  or 
operating  railroads  for  damages  by  fires  com- 
municated by  locomotives." 

[See  1  Ann.  Cas.  584;  Ann.  Cas.  1916A 
79;  64  Am.  St.  Rep.  70;  79  Am.  St.  Rep. 
456.] 

Instructions  —  Invading    ProTinco     o£ 
Jury  —  Credibility  of  Witness. 

An  instruction  on  the  credibility  of  wit- 
nesses is  not  erroneous  as  invading  the  prov- 
ince of  the  jury  because  it  states  that  the 
jury  "should"  consider  the  interest  of  the- 
witnesses,  rather  than  tliat  they  "may"  con- 
sider such  interest. 

Appeal  from  Circuit  Court,  Jasper  county  r 
Eanjjsy,  Judge: 

Action  by  Mary  N.  Chappell,  plaintiff,, 
against  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed^ 

O.  E,  Ro88  for  appellant. 
Jasper  Quy^  Barger  &  Hieks  and  C  O.  Cort- 
son  for  appellee. 

[142]  Cox,  C.J. — ^Appellee  recovered  a. 
judgment  against  appellant  for  $350  as  dam- 
age done  to  a  building,  owned  by  appellee 
and  situated  adjacent  to  appellant's  railroad^ 
by  fire  communicated  to  such  building  by  one 
of  appellant's  locomotive  engines  in  use  on. 
its  railroad.  From  that  judgment  this  ap- 
peal is  brought  and  appellant  relies  for  re- 
versal on  assignments  of  error  which  involve 
the  sufficiency  of  appellee's  complaint  and 
the  correctness  of  the  action  of  the  trial  court- 
in  instructing  the  jury  and  refusing  to  in- 
struct it  as  requested  by  appellant. 

[143]  Counsel  for  appellant  first  assails 
the  complaint  for  a  failure  to  allege  facts 
showing  a  specific  duty  on  appellant's  part 
to  exercise  care  to  protect  appellee's  property 
from  fire  through  the  operation  of  its  locomo- 
tive and  a  violation  of  such  duty  and,, 
therefore,  it  is  asserted,  the  complaint  is  in- 
sufficient to  charge  injury  and  damage  as  a  re- 
sult of  negligence.  This  is  instantly  granted. 
But  appellee's  action  is  not  based  on  negli- 
gence. It  has  for  its  foundation  an  act  of 
tlie  General  Assembly,  approved  March  3, 
1911.  Acts  1911  p.  186,  §§  5525a,  5525b 
Burns  1914.  On  the  theory  that  the  com- 
plaint was  based  on  that  act,  the  cause  was 
tried.    The  intent  of  the  act  is,  obviously,  to- 
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impose  a  liability  in  the  absence  of  negligence 
on  the  part  of  the  railroads  for  injury  and 
damages  to  the  property  of  others  by  fire 
communicated  directly  or  indirectly  to  it  by 
railroad  locomotive  engines  and  to  change  the 
heretofore  prevailing  rule  wliich  made  rail-, 
roads  liable  in  such  cases  only  for  a  want 
of  due  care  in  the  use  of  their  engines. 

But  assuming  that  the  complaint  is  based 
on  this  act,  counsel  for  appellant  advances  the 
claim  that  the  act  is  unconstitutional  and 
void  and  cannot  be  made  the  basis  of  an  action. 
As  the  constitutional  validity  of  the  act  is 
assailed  by  counsel  in  several  particulars  in- 
volving both  the  title  and  the  body  of  the 
act,  it  is  here  set  out  fully:  "An  act  to 
establish  the  responsibility  of  railroads,  cor- 
porationsy  companies,  and  persons  owning  or 
operating  railroads,  for  damages  by  fires  com- 
municated by  locomotives.  Section  1.  Be 
it  enacted  by  the  general  assembly  of  the 
State  of  Indiana,  That  each  railroad  corpora- 
tion owing  or  operating  a  railroad  in  this 
state  shall  be  responsible  in  damages  to  every 
person  or  corporation  whose  property  may 
be  injured  or  destroyed  by  fire  communicated 
directly  or  indirectly  by  locomotive  engines 
in  use  upon  the  railroad  owned  or  operated 
by  such  railroad  corporations,  and  each  such 
railroad  corporations  shall  have  an  insurable 
interest  in  the  property  upon  the  route  of 
the  railroad  owned  or  operated  [144]  by  it, 
and  may  procure  insurance  thereon  in  its 
own  behalf  for  its  protection  against  such 
damages:  Provided^  In  all  actions  instituted 
under  this  act  the  burden  of  proving  the  de- 
fense of  contributory  negligence  shall  be  up- 
on the  defendant.  Such  defense  may  be 
proved  without  special  plea:  Provided,  That 
this  act  shall  not  be  construed  to  prevent 
or  affect  in  any  wise  fire  clauses  which  may 
be  inserted  in  contr{^!ts  between  railroad 
companies  and  other  parties,  relative  to  tho 
construction  of  and  operation  over  private 
sidetracks.  Section  2.  The  term  'railroad 
corporations'  contained  in  this  act  shall  be 
deemed  and  taken  to  mean  all  corporations, 
companies  and  individuals  now  owning  or 
operating,  or  which  may  hereafter  own  or 
operate,  any  railroad  within  this  state." 

It  is  first  urged  by  couns^  for  appellant 
that  the  act  is  arbitrarily  discriminatory  and 
80  violates  the  privileges  and  immimities  and 
equal  protection  provisions  of  the  14th  amend- 
ment of  the  Federal  Constitution  and  §  23, 
Art  1,  of  the  Bill  of  Rights  of  our  own  State 
Constitution.  This  claim  of  arbitrary  dis- 
crimination primarily  is  based  on  the  as- 
sumption that  the  act  does  not  apply  to  rail- 
roads owned  or  operated  by  partnerships  while 
purporting  to  bind  all  railroads  otherwise 
owned  or  operated.  There  is  nothing  in  the 
act  on  which  serious  claim  that  railroads 
owned  or  operated  by  a  partnership  are  ex- 
cluded from  the  burdens  of  the  act.     The 


words  of  the  act,  title  and  purview,  are  un- 
usually specific,  and  explanatory  of  the  legis- 
lative intent  to  apply  the  new  rule  of  lia- 
bility to  all  railroads  using  fire  in  their 
locomotive  engines  to  generate  the  power  to 
move  them.  The  fact  that  the  term  "part- 
nerships" is  not  used  cannot  serve  to  exclude 
or  relieve  any  railroad  so  owned  or  operated. 
Both  the  words  "corporations"  and  "com- 
panies" are  used  in  the  title  and  in  §  2  of 
the  act  and  the  latter  must  be  taken  to  refer 
to  unincorporated  associations  of  persons  or 
partnerships  as  distinguished  from  corpora- 
tions. State  V.  Krasher  (1908)  170  Ind.  43. 
83  N.  E.  [145]  498.  Moreover  the  words 
"persons"  and  "individuals"  as  used  in  the 
act  are  inclusive  of  partnerships.  A  partner- 
ship is  not  a  legal  entity.  It  was  said  by 
this  court  in  State  v.  Krasher,  supra,  47: 
"Expressions  to  that  effect  are  not  infrequent- 
ly found  in  the  cases,  but  it  appears  clear 
to  us  that  in  thus  speaking  the  courts  have 
referred  to  partnerships  as  legal  entities  mere ' 
ly  as  a  term  of  accommodation,  where  there 
was  under  consideration  some  question  as  to 
the  rights  of  the  partners  inter  se,  or  of  the 
derivative  rights  of  creditors  growing  out 
of  the  equities  of  the  partners.  Such  state- 
ments cannot  be  accepted  as  affording  a  suffi- 
cient foundation  for  the  view  that  a  part- 
nership is  not  composed  of  its  individual 
members.  The  subject  is  carefully  discussed 
in  22  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
75,  where  it  is  said:  'Though  by  a  legal 
fiction  a  corporation  is  regarded  as  a  legal 
person  or  entity,  separate  and  distinct  from 
its  members  or  stockholders,  yet  in  the  case 
of  partnerships,  at  least  at  common  law,  ex- 
actly the  reverse  is  held,  and  a  firm,  as 
such,  is  not  regarded  as  having  any  legal 
existence  apart  from  the  members  composing 
it.  In  accordance  with  this  rule,  what  is 
called  the  property  of  the  firm  is  the  property 
of  the  individual  partners,  and  what  are  called 
the  debts  of  the  firm  are  the  debts  of  the 
partners.  .  .  .  Notwithstanding  the  non- 
recognition  of  the  firm  as  a  distinct  legal 
entity,  it  is  convenient,  if  not  indispensable, 
for  many  purposes  to  personify  the  firm,  and 
it  is  usual,  whenever  the  collective  rights  and 
liabilities  of  the  partners  are  the  only  im- 
mediate thing  that  need  be  considered,  to  use 
the  terms  "firm"  or  "partnership"  as  sym- 
bols to  designate  the  aggregate  whole  as  dis- 
tinguished from  the  individual  partners.  It 
is  merely  a  convenient  mode  of  expression, 
which  simplifies  business  operations  and  legal 
reasoning.'"  The  act  does  not  exclude  rail- 
roads owned  or  operated  by  partnerships  and 
does  not,  in  this  respect,  give  reason  for  ap- 
pellant's claim  of  unwarranted  discrimina- 
tion. 

[146]  The  further  claim  is  made  that  these 
same  constitutional  provisions  are  violated 
in  that  the  law  is  made  to  burden  railroads 
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with  a  liability  which  is  not  also  imposed 
on  those  persons  and  corporations  owning  or 
operating  factories,  mills,  traction  engines 
and  others  using  fire  to  generate  steam  for 
power.  Answering  this  claim  with  at  least 
as  much  particularity  as  it  is  made  by 
counsel,  it  is  only  necessary  to  say  that  a 
reason  for  the  selection  of  railroads  as  a 
class  on  which  to  place  this  particular  lia- 
bility, from  all  others  using  fire  to  generate 
steam  for  power,  is  so  obvious  as  to  make  the 
classification  fall  easily  within  the  police 
power  which  is  delegated  to  the  legislature. 

Counsers  main  reliance  seems  to  be  placed 
on  the  contention  that  as  the  law  of  this 
State  under  which  appellant's  railroad  was 
built  and  put  in  operation  (subd.  8,  §  5195 
Burns  1908,  §  3903  R.  S.  1881),  authorized 
it  to  use  locomotive  engines  propelled  by 
steam  power  generated  by  fire,  and  as  the 
law  as  declared  by  this  court  made  it  liable 
for  damages  caused  by  fire  resulting  from 
the  use  of  its  engines  only  in  the  event  of 
negligence,  the  act  before  us,  unless  held  to 
apply  only  to  railroads  built  and  put  in 
operation  after  the  act  took  eSev.t,  must  be 
held  to  violate  the  due  process  clause  of  the 
14th  amendment,  §  21,  Art.  1,  of  the  Bill 
of  Rights  of  our  State  Constitution  which  for- 
bids the  taking  of  property  by  law  without 
compensation  and  those  provisions  of  our 
State  and  Federal  Constitutions  which  forbid 
laws  impairing  the  obligations  of  contracts. 
State  Constitution,  Art.  1,  §  24;  Federal  Con- 
stitution, Art.  1,  §  10.  It  is  clear  that  the 
act  applies  to  all  railroads  which  now  or 
hereafter  may  operate  in  the  State  without 
regard  to  the  time  they  were  built  and  put 
in  operation  and  cannot  be  held  to  fasten  the 
liability  created  only  on  those  railrofids  built 
and  put  in  operation  after  the  act  became 
a  law. 

The  inquiry  then  arises  whether  there  is 
any  merit  in  the  contention  of  appellant*s 
counsel.  A  long  and  firmly  settled  prin- 
ciple of  law  which  has  grown  out  of  a  well 
ordered  civil  [147]  society  is  that  every  hold- 
er of  property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be 
so  regulated  that  it  shall  neither  encroach 
injuriously  on  the  equal  enjoyment  of  their 
property  by  others  who  have  an  equal  right 
to  the  enjoyment  of  their  property,  nor  be 
injurious  to  the  community.  The  law  is  also 
so  fixedly  settled  as  to  be  beyond  controversy 
that  rights  and  privileges  arising  from  con- 
tracts with  a  state  are  subject  to  regulations 
for  the  protection  of  the  public  health,  the 
public  morals  and  the  general  safety  of  per- 
sons and  property,  in  the  same  sense  as  are 
all  contracts  and  all  property  whether  owned 
by  private  persons  or  by  corporations.  Laws 
carrying  these  principles  into  effect  in  par- 


ticular instances  are  but  a  proper  exercise 
of  the  police  power  by  the  legislature  and 
are  not  to  be  hindered  or  overthrown  bv  the 
constitutional  limitations  named  as  is  claimed 
by  counsel.  Indeed  the  legislature  cannot 
contract  away  its  police  power — the  power 
to  legislate  for  the  protection  of  the  lives, 
health,  and  property  of  the  citizens  of  the 
State. 

Laws  similar  to  the  act  of  1911  have  been 
passed  in  many  states.     Some  of  them  bear 
more  heavily  on  the  railroads  than  this  one. 
One  in  Massachusetts  which  provides  that  the 
liability  of  the  railroads  for  damages  to  prop- 
erty from  fires  caused  by  the  operation    of 
railroad    locomotive   engines    shall    be    abso- 
lute has  been  in  force  since  1840.    Such  laws 
have   been   uniformly   sustained   when    their 
constitutional  validity  has  been  assailed  and 
in  no  instance  has  such  a  law  been  declared 
subject   to    any    constitutional    infirmity    or 
held   invalid   when   applied   to  railroads    in- 
corporated   before    or    after    its    enactment. 
Hart  V.  Western  R.  Corp.    (1847)    13  Mete. 
(Mass.)  99,  46  Am.  Dec.  719;  Lyman  v.  Bos- 
ton, etc.  R.  Corp.    (1849)    4  Cush.    (Mass.) 
288;    Ross  v.   Boston,  etc.  R.   Co.    (1863)    6 
Allen    (Mass.)    87;   Ingersoll  v.  Stockbridge, 
etc.    R.    Co.    (1864)    8    Allen    (Mass.)    438; 
Perley  v.   Eastern  R.  Co.    (1868)    98  Mass. 
414,  96  Am.  Dec.  645;  Chapman  v.  Atlantic, 
[14S]  etc.  R.  Co.    (1854)    37  Me.  92;   Pratt 
V.  Atlantic,  etc.  R.  Co.    (1856)   42  Me.  579: 
Steams  v.  Atlantic,  etc.   R.  Co.    (1858)    46 
Me.    95;    Thatcher   v.    Maine    Cent.    R.    Co. 
(1893)   85  Me.  502,  27  Atl.  519;  Sherman  v. 
Maine  Cent.  R.  Co.    (1894)    86  Me.  422,   30 
Atl.  69;  Hooksett  v.  Concord  R.  Co.    (18.59) 
38  N.  H.  242;  Rowell  v.  Railroad  Co.  (1876) 
57  N.  H.  132,  24  Am.  Rep.  59;  Smith  v.  Bos- 
ton, etc.  R.  Co.   (1884)  63  N.  H.  25;  Grissell 
v.  Housatonic  R.  Co.    (1887)    54  Conn.  447, 
9  Atl.  137,  1  Am.  St.  Rep.  138;   Martin  t. 
New  York,  etc.  R.  Co.   (1892)   62  Conn.  331, 
25  Atl.  239;   Rodemacher  v.  Milwaukee,  etc?. 
R.  Co.   (1875)  41  la.  297,  20  Am.  Rep.  592; 
Union    Pac.    R.    Co.   v.    DeBusk    (1889)     12 
Colo.  294,  20  Pac.  752,  13  Am.  St.  Rep.  221, 
3  L.R.A.  350;  Atchison,  etc.  R.  Co.  v.  Mat- 
thews   (1897)    58    Kan.    447,    49    Pac.    602; 
Union  Pac.  R.  Co.  v.  Arthur  (1892)   2  Colo. 
App.   159,  29   Pac.   1031;    Gorham  Mfg.   Co, 
V.  New  York,  etc.   R.  Co.    (1905)    27   R.   I. 
35,   60   Atl.    638;    McDonald   v.   New   York, 
etc.  R.  Co.  (1902)  23  R.  I.  558,  51  Atl.  578; 
Baltimore,  etc.  R.  Co.  v.  Kreager  (1899)   61 
Ohio  St.  312,  56  N.  E.  203;   St.  I^uis,  etc. 
R.  Co.  v.  Shore   (1909)   89  Ark.  418,  117  8. 
W.  515,  16  Ann.  Cas.  939,  note;    Jensen   v. 
South  Dakota  Cent.  R.  Co.   (1910)   25  S.  B. 
506,  127  N.  W.  650,  Ann.  Cas.  1912C  700, 
35   L.R.A.  (N.S.)    1016,   note;    Choctaw,   etc. 
R.  Co.  V.  Alexander   (1897)   7  Okla.  579,  52 
Pac.  944;   McCavdless  v.  Richmond,  etc   R. 
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Co.  (1892)    38  S.  C.  103,  16  S.  E.  429,  18 
L.R.A.  440;  Mobile  Ins.  Co.  v.  Columbia,  etc. 
R.  Co.    (1893)    41  S.  C.  408,  19  S.  E.  858, 
44  Am.  St.  Rep.  725 ;  Broi^n  v.  Carolina  Mid- 
land Ry.   (1903)   67  S.  C.  481,  46  S.  E.  283, 
100  Am.  St.  Rep.  756;  Mathews  v.  St.  Louis, 
etc.  R.  Co".    (1894)    121  Mo.   298,  24   S.  W. 
59],  25  LJI.A.  161,  note;  Lumbermen's  Mut. 
Ins.  Co.  ▼.  Kansas  City,  etc.  R.  Co.   (1899) 
149  Mo.  165,  50  S.  W.  281;  Chicago,  etc.  R. 
Co.  V.  Kendall   (1911)   186  Fed.  139,  108  C. 
C.  A.  251 ;  Grand  Trunk  R.  Co.  v.  Richardson 
(1875)  91  U.  S.  464,  472,  23  U.  S.   (L.  ed.) 
356;  St.  Louis,  etc.  R.  Co.  v.  Mathews  (1897) 
165  U.  S.  1,  17  S.  Ct.  243,  41  U*  S.  (L.  ed.) 
611;  Atchison,  etc.  R.  Co.  v.  Matthews  (1899) 
174  U.  [149]  S.  96,  19  S.  Ct.  609,  43  U.  S. 
(L.  ed.)   909;   3  Elliott,  Railroads    (2d  ed.) 
§§  1222,  1223;  33  Cyc.  1327. 

In  Mathews  v.  St.  Louis^  etc.  R.  Co.  supra, 
the  supreme  court  of  Missouri  upheld  the  ccm- 
stitutional  validity  of  an  act  almost  identical 
in  its  terms  with  the  act  under  considera- 
tion except  that  it  did  not  contain  any  pro- 
vision for  the  defense  of  contributory  negli- 
gence such   as   is  injected   into  our   act   by 
the  first  proviso  in  §  1.    The  provisions  of 
the  Missouri  statute  authorizing  the  build- 
ing and  operation  of  railroaiJFs  and  the  use 
of  steam   motive   power   were  not  different 
from  ours.     It  was  held  by  that  court  that 
the  act   imposed    an   absolute   liability   for 
damages  to  property  by  fires  caused  by  the 
operation  of  locomotive  engines  to  which  con- 
tributory negligence  was  not  made  a  defense, 
and  that  it  was  a  valid  exercise  of  the  police 
power  of  the  state.    The  case  went  by  appeal 
to  the  Supreme  Court  of  the  United  States 
where  it  was  adjudged  that  no  provisions  of 
the  Federal   Constitution  were  infringed  by 
the  act.    St.  Louis,  etc.  R.  Co.  v.  Mathews, 
supra.    Such  a  law  had  before  been  assumed 
to  be  valid  by  that  court  but  the  question 
had  not  before  been  directly  raised.     Grand 
Trunk  R.  Co,  v.  Richardson,  supra.     In  the 
opinion  of  the  court  written  by  Mr.  Justice 
Gray,  the  law  relating  to  liability  for  dam- 
ages from  escaping  fire  generally,  and  particu- 
larly fires  from  railroad  locomotive  engines 
was    reviewed    and    the    following    conclu- 
sions were  stated:     "First.  The  law  of  Eng- 
land, from   the   earliest   times,   held   anyone 
lighting  a  fire  upon  his  own  premises  to  the 
strictest  accountability   for   damages   caused 
by  its  spreading  to  the  property  of  others. 
Second.  The  earliest  statute  which   declared 
railroad  corporations  to  be  absolutely  respon- 
sible, independently  of  negligence,  for  dam- 
ages by  fire  communicated  from  their  loco- 
motive  engines   to   property   of   others,   was 
passed  in  Massachusetts  in  1840,  soon  after 
such   engines    had    become    common.     Third, 
In  England,  at  the  time  of  the  passage  of 
that  statute,   it  was   undetermined  whether 


a  railroad  corporation,  without  negligence, 
[150]  was  liable  to  a  civil  action,  as  at  com- 
mon law,  for  damages  to  property  of  others 
by  fire  from  its  locomotive  engines;  and  tho 
result  that  it  was  not  so  liable  was  subse- 
quently reached  after  some  conflict  of  judi- 
cial opinion,  and  only  when  the  acts  of 
Parliament  had  expressly  authorized  the  cor- 
poration to  use  locomotive  engines  upon  its 
railroad,  and  had  not  declared  it  to  be  re- 
sponsible for  such  damages.  Fourth.  From 
the  time  of  the  passage  of  the  Massachusetts 
statute  of  1840  to  the  present  time,  a  period 
of  more  than  half  a  century,  the  validity  of 
that  and  similar  statutes  has  been  constantly 
upheld  in  the  courts  of  every  State  of  the 
Union  in  which  the  question  has  arisen. 
.  .  .  The  motives  which  have  induced,  and 
the  reasons  which  justify,  the  legislation  now 
in  question,  may  be  summed  up  thus:  Fire, 
while  necessary  for  many  uses  of  civilized 
man,  is  a  dangerous,  volatile  and  destructive 
element,  which  often  escapes  in  the  form  of 
sparks,  capable  of  being  wafted  afar  througli 
the  air,  and  of  destroying  any  combustible 
property  on  which  they  fall;  and  which  when 
it  has  once  gained  headway,  can  hardly  be 
arrested  or  controlled.  Railroad  corporations, 
in  order  the  better  to  carry  out  the  public 
object  of  their  creation,  the  sure  and  prompt 
transportatlcm  of  passengers  and  goods,  have 
been  authorized  by  statute  to  use  locomotive 
engines  propelled  by  steam  generated  by  fires 
lighted  upon  those  engines.  .  .  .  The  right 
of  the  citizen  not  to  have  his  property  burned 
without  compensation  is  no  less  to  be  re- 
garded than  the  right  of  the  corporation  to 
set  it  on  fire.  To  require  the  utmost  care  and 
diligence  of  the  railroad  corporations  in  tak- 
ing precautions  against  the  escape  of  fire  from 
their  engines  might  not  ajfford  sufficient  pro- 
tection to  the  owners  of  property  in  the 
neighborhood  of  the  railroads.  When  both 
parties  are  equally  faultless,  the  legislature 
may  properly  consider  it  to  be  just  that  the 
duty  of  insuring  private  property  against  loss 
or  injury  caused  by  the  use  of  dangerous 
instruments  should  rest  upon  the  railroad 
company,  which  employs  the  instruments  and 
[161]  creates  the  peril  for  its  own  profit, 
rather  than  upon  the  owner  of  the  property, 
who  has  no  control  over  or  interest  in  those 
instruments.  The  very  statute,  now  in  ques- 
tion, which  makes  the  railroad  company  lia- 
ble in  damages  for  property  so  destroyed, 
gives  it,  for  its  protection  against  such  dam- 
ages, an  insurable  interest  in  the  property  in 
danger  of  destruction,  and  the  right  to  ob- 
tain insurance  thereon  in  its  own  behalf; 
and  it  may  obtain  insurance  upon  all  such 
property  generally,  without  specifying  any 
particular  property  Eastern  R.  Co,  v.  Relief 
F.  Ins.  Co.  [1868]  98  Mass.  420.  The  statute 
is  not  a  penal  one,  imposing  punishment  for 
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a  violation  of  law;  but  it  is  purely  remedial, 
making  the  party  doing  a  lawful  act  for  its 
own  profit,  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that 
party  the  whole  damages,  measured  by  the 
injury  suffered.  Grand  Trunk  R.  Co.  v.  Rich- 
ardson [1876]  91  U.  S.  454,  472,  23  U.  S. 
(L.  ed.)  356;  Huntington  v.  AttriU  [1892] 
146  U.  S.  657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 
1123.  The  statute  is  a  constitutional  and 
valid  exercise  of  the  legislative  power  of  the 
State,  and  applies  to  all  railroad  corporations 
alike.  Consequently,  it  neither  violates  any 
contract  between  the  State  and  the  railroad 
company,  nor  deprives  the  company  of  its 
property  without  due  process  of  law,  nor 
yet  denies  to  it  the  equal  protection  of  the 
laws." 

It  is  apparent  that  appellant's  assaults  on 
the  constitutionality  of  the  act  in  the  par- 
ticulars named  are  without  support  in  reason, 
principle  or  precedent. 

The  further  contention  is  advanced  in  be- 
half of  appellant  that  the  act  of  1911  must 
be  declared  null,  because,  it  is  insisted,  the 
proviso  in  §  1  relating  to  contributory  negli- 
gence and  the  burden  of  proving  it  is  not 
within  the  title  of  the  act,  and  that  there- 
fore §  19,  Art.  4,  of  our  Constitution  is  vio- 
lated. If  tlie  title  of  the  act  were  conceded 
to  be  not  sufficiently  comprehensive  to  include 
tliis  proviso  this  would  not  aid  appellant. 
The  act  with  the  proviso  [152]  eliminated 
would  be  complete,  sensible  and  capable  of 
being  executed  against  all  alike  and  in  such 
case  would  stand  though  the  matter  contained 
in  the  proviso  was  not  a  valid  enactment. 
State  V.  Barrett  (1909)  172  Ind.  169,  174,  87 
N.  £.  7,  and  cases  there  cited.  But  we  find 
no  substance  in  the  claim  that  the  proviso 
is  not  germane  to  the  subject-matter  ex- 
pressed in  the  title  of  the  act.  State  v.  doss- 
er  (1913)   179  Ind.  230,  99  N.  E.  1057. 

Among  others  the  court  gave  a  general  in- 
struction relating  to  the  credibility  of  wit- 
nesses and  in  it  told  the  jury  'Un  determining 
the  weight  given  to  the  testimony  of  the  dif- 
ferent witnesses  you  should  take  into  account 
the  interest  or  want  of  interest  they  have  in 
the  case,''  etc.  It  is  urged  that  the  use  of 
the  w^ord  "should"  instead  of  "may"  invaded 
the  province  of  the  jury  and  was  error  for 
which  the  judgment  should  be  reversed.  It 
has  frequently  been  decided  otherwise.  Tip- 
pecanoe Loan,  etc.  Co.  v.  Jester  (1913)  180 
Ind.  357,  101  N.  E.  915,  L.R.A.1915E  721,  and 
cases  there  cited. 

Other  questions  arising  on  the  instructions 
which  are  presented  in  appellant's  behalf  have 
either  been  disposed  of  by  what  has  been 
determined  in  considering  the  validity  of 
the  act  of  1911  or  are  not  available  to  appel- 
lant for  the  reason  that  the  evidence  has  not 
been  brought  before  us.    No  error  in  the  trial 
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has  been  established  and   the   judgment    is 
afiSrmed. 

Rehearing  denied  April  13,  1915. 

MOTE. 


TaUdiiy  of  Stati&te  Maldns 
Absolutely    UaUe    for    Ba 
Firo. 


The  purpose  of  this  note  is  to  review  the 
recent  cases  dealing  with  the  validity  of  a 
statute  making  a  railroad  absolutely  liable 
for  damage*  by  fire.  The  earlier  cases  are 
collated  in  the  notes  to  St.  Louis,  etc.  R.  Co. 
V.  Shore,  16  Aim.  Cas.  939,  and  St.  Louis,  etc. 
R.  Co.  V.  Paul,  62  Am.  St.  Rep.  154,  at  page 
171. 

It  has  been  held  uniformly  that  it  is  within 
the  power  of  the  legislature  to  enact  a  statute 
declaring  railroads  absolutely  responsible, 
independently  of  negligence,  for  damages  by 
fire  communicated  from  their  locomotives  to 
property  of  other  persons.  Central  Vt.  R. 
Co.  V.  Robbins,  184  Fed.  439,  107  CCA. 
33;  Chicago,  etc.  R.  Go.  v.  Kendall,  186 
Fed.  139,  108  C.  C.  A.  251;  Rhineliardt  v. 
Denver,  etc.  H.  Co.  61  Colo.  369,  158  Pac. 
149;  Fritz  v.  St.  Louis,  etc.  R.  Co.  243  Mo. 
62,  148  S.  W.  74.    And  see  the  reported  case. 

Thus  in  Fritz  v.  St.  Louis,  etc.  R.  Co. 
supra,  the  court  said :  "The  action  is  brought 
under  the  statute  enacted  in  1887.  Grounded 
in  natural  equity  and  held  a  constitutional 
exercise  of  the  police  power,  resting  also  on 
the  maxim,  'Every  one  should  so  use  his  own 
property  as  not  to  injure  that  of  his  neighbor,' 
that  statute  with  a  single  stroke  cut  away 
all  necessity  of  pleading  or  proving  negligence 
in  order  to  fasten  liability  on  a  railway  com- 
pany for  damages  from  fire  escaping  from  its 
engines." 

Such  a  statute  does  not  deny  to  the  rail- 
roads the  equal  protection  of  the  law  because 
it  does  not  apply  to  fires  caused  by  other 
agencies.  Chicago,  etc.  R.  Co.  v.  Kendall, 
186  Fed.  139,  108  C.  C.  A.  251.  And  see  the 
reported  case.  So  in  Rhinehardt  v.  Denver, 
etc.  R.  Co.  61  Colo.  369,  158  Pac.  149,  a  stat- 
ute imposing  an  absolute  liability  aa  to 
owners  and  mortgagees,  but  not  as  to  insurers 
of  the  destroyed  property,  was  sustained,  the 
court  saying:  "We  think  this  principle  ap- 
plicable here  and  if  valid  to  give  the  railway 
company  the  benefit  of  the  insurance  as  the 
Maine  act  does.  It  is  certainly  valid  to  limit 
the  liability  of  the  railroad  company  to  the 
owner  or  mortgagee  of  the  property.  The  con- 
tention that  the  act  to  be  valid  should  be 
equally  applicable  to  all  others  who  might 
be  in  some  manner  interested  in  the  property 
including  lessee,  etc.,  is  not  tenable.  The 
legislature  has  the  right  to  provide  classi- 
fications.    The  business  of  fire  insurance  is 
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in  a  class  by  itself.  It  is  a  business  effected 
with  a  public  interest.  The  insurance  oomn 
panics  are  in  the  business  of  affording  pro* 
tection  against  loss  by  fire  for  a  profit.  They 
are  paid  to  assume  the  risk  and  the  making 
of  distinction  between  them  and  others  rests 
on  a  natural  and  reasonable  basis  and  is  not 
founded  on  caprice.  The  contention  that  be- 
cause it  does  not  apply  to  all  fire  insurance 
companies  but  only  to  those  which  have  writ- 
ten policies  on  the  destroyed  property  and 
for  this  reasQU  that  a  distinction  is  obviousi 
M  not  tenable.  The  company  which  has  writ- 
ten  a  policy  on  the  property  has  assumed  a 
special  and  distinctiTe  relation  toward  the 
owner  and  the  property  not  shared  by  the 
other  companies  in  general.  It  applies  to 
all  that  have  received  premiums  and  by  so 
doing  thereby  assumed  a  specific  risk.  These 
facts  justify  the  classification.  The  act  af- 
fects alike  all  similarly  situated,  to  wit,  all 
companies  sustaining  a  special  relation  to 
Uie  property  by  reason  of  their  policy  and 
premium.  It  applies  to  all  owners  and  mort- 
gagees alike  and  in  turn  deals  with  the  broad 
subject  of  railroads'  liability  for  fire.  If 
l^islation  aimed  at  railroads  alone  does  not 
fall  under  the  ban  of  class  legislation,  whidi 
is  admitted,  the  other  matters  contained  in 
this  act  are  not  subject  to  the  same  objection. 
If  the  legislature  has  the  power  to  impose 
liability  upon  railroads  for  damages  caused 
by  fire,  which  is  conceded,  it  follows  that  the 
legislature  can  qualify  that  liability  as  it 
sees  fit." 

A  statute  imposing  an  absolute  liability 
on  a  raib'oad  which  at  the  time  it  was  char- 
tered was  liable  only  in  case  of  negligence, 
does  not  impair  the  obligation  of  a  contract. 
Pittsburgh,  etc.  K.  Co.  v.  Home  Ins.  Ck).  183 
Ind.  3o5,  108  N.  E.  525.  And  see  the  report* 
ed  case. 
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Prostitution  —  Aeceptlns  Earnings  of 
Prostitnte  —  Snffioienoy  of  Inf  om&a^ 
tion. 

An  information  charging  that  defendants, 
'and  each  of  them,  did  wilfully,  unlawfully, 
and  feloniously  accept  the  earnings  of  one 
who  was  then  and  there  a  common  prostitute 


is  sufficient  under  Rem.  ft  Bal.  Code,  §  2055, 
requiring  a  statement  of  the  acts  constituting 
the  offense  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended. 

Same. 

An  information  charging  that  accused  and 
another  wilfully,  unlawfully,  and  feloniously 
accepted  the  earnings  of  one  who  was  then  a 
common  prostitute  is  sufficient  to  indicate 
that  defendant  knew  the  moneys  were  ob- 
tained by  prostitution. 

Hature  of  Offense  —  Intent. 

Where  a  policeman  accepts  money  from 
a  common  prostitute,  which  is  paid  in  con- 
sideration of  his  allowing  her  to  frequent  a 
eaf6  and  there  to  solicit  men  for  sexual  inter- 
course, the  money  is  paid  and  received  with 
intent  to  aid,  assist,  or  abet  the  practice  of 
prostitution. 

Wknt  CflOMititntes  Aeceptanee* 

Where,  pursuant  to  the  directions  of  a  po- 
lice officer  who  demanded  money  for  protec- 
tion, a  common  prostitute  paid  money  to  a 
person  designated,  the  acceptance  of  the 
money  by  that  person  is  an  acceptance  by  the 
police  officer  of  the  earnings  of  a  common 
prostitute. 

Witnesses  —  Oredibilitj  —  Oonviction 
of  Crime. 

The  credibility  of  witnesses,  though  they 
have  been  convicted  of  crime,  ia  for  the  jury, 
and  the  verdict  is  conclusive  on  appeal. 

Criminal  I<«w  —  E.Tidenee  —  Other  Of- 
fenses —  BeoeiTins  Sarninss  of  Pros- 
.    titnte. 

In  a  prosecution  against  a  police  officer 
for  receiving  the  earnings  of  a  common  pros- 
titute, which  it  was  claimed  he  demanded  for 
his  protection,  evidence  that  at  the  same  time 
he  demanded  and  received  money  from  other 
prostitutes  is  admissible. 

Appeal  and  Error  —  Harmless  Error  -<• 
Ezelnsion  of  ETidenoe  Snbseqnentlj 
Admitted. 

The  erroneous  exclusion  in  a  criminal  pros- 
ecution of  evidence  of  accused's  reputation 
as  an  honest  and  good  citizen  is  harmless 
where  the  witness  was  subsequently  allowed 
to  answer  the  question. 

Criminal  Iiaw  —  Evidenoe  •-  Good 
Character  of  Aoonsed. 

In  a  prosecution  for  receiving  the  earnings 
of  a  common  prostitute,  testimony  that  ac- 
cused, a  police  officer,  enjoyed  a  good  reputa- 
tion for  being  a  faithful  officer  is  properly 
excluded,  not  being  material  to  the  offense 
charged. 

Same. 

Where  the  reputation  for  truth  and  verac- 
ity of  one  accused  of  crime  was  not  ques- 
tioned by  the  state  and  the  crime  did  not 
involve  his  reputation  for  truth  he  cannot 
introduce  evidence  thereof. 

Witnesses  —  ImpeacHment  ^  Use  of 
Dmgs. 

Where  the  prosecuting  witness  denied  on 
cross-examination  that  sh^  used  cocaine, 
which  question  was  asked  to  affect  her  credit 
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bility,  the  defense  is  concluded  by  her  an- 
swer, the  matter  being  wholly  collateral  to 
the  oiTense  charged. 

[See  note  at  end  of  this  case.] 
Same. 

Whore  on  cross-examination  the  prosecut- 
ing witness  denied  that  she  used  cocaine,  but 
was  not  asked  whether  she  told  others  that 
she  used  the  drug,  she  cannot  be  impeached 
*  by  extrajudicial  statements  that  she  used 
such  drug. 

[See  note  at  end  of  this  case.] 
Same. 

Where  the  evidence  merely  raises  a  sus- 
picion that  witnesses  for  the  state  used  nar- 
cotics, and  there  is  no  evidence  that  they 
are  habitual  users  or  under  the  influence  of 
drugs  at  the  time  of  testifying,  evidence  of 
the  effect  of  drugs  on  the  memory  is  properly 
refused. 

[See  note  at  end  of  this  case.] 

Trial  —  Condiiet  of  Ooxtrt  —  Commeiit 
on  Evidenoo* 

Where  the  only  evidence  that  the  prose- 
cuting witnesses  used  drugs  was  hearsay,  the 
court's  remark  in  excluding  medical  testi- 
mony of  the  effect  of  the  use  of  drugs  upon 
the  mind,  that  there  was  no  testimony  that 
any  one  of  the  witnesses  was  an  habitual 
user  of  drugs,-  is  not  objectionable  as  a  com- 
ment upon  the  evidence. 

Criminal  Law  —  Initntotions  —  Per- 
mitting Conviettoa  as  AeooMory  — 
Error  Harmless. 

In  a  prosecution  for  receiving  the  earnings 
of  a  common  prostitute,  the  evidence  showed 
that  accused,  a  police  officer,  directed  her  to 
make  payments  to  his  codefendant,  who  ran 
a  cigar  store,  and  that  such  payments  were 
made  for  protection.  Accused,  and  his  code- 
fendant, who  received  the  payments,  were 
prosecuted  and  granted  separate  trials.  The 
court's  charge,  that  to  convict  the  state  must 
prove  that  the  woman  was  a  common  prosti- 
tute, that  either  accused  himself  accepted 
from  her  money  without  any  consideration 
or  advised  and  aided  his  codefendant  to  ob- 
tain money  without  lawful  consideration,  and 
it  was  earned  in  prostitution,  is  harmless, 
though  erroneous  in  authorizing  accused's 
conviction  as  an  accessory  where  the  infor- 
mation charged  him  as  a  principal,  the  evi- 
dence clearly  showing  either  that  accused 
received  the  money  himself  or  directed  its 
payment  to  his  codefendant,  who  did  not  nec- 
essarily know  that  money  was  in  the  en- 
velopes left  with  the  codefendant  for  accused. 

Trial  —  Reoalline  Witness  —  Disere- 
tion  of  Court.  • 

The  recalling  of  a  witness  for  further  crossr 
examination  rests  in  the  discretion  of  the 
trial  court,  and  so  it  is  not  error  for  the 
court  to  refuse  to  recall  one  of  the  state's 
witnesses  for  the  purpose  of  examining  her 
as  to  whether  she  had  not  threatened  to 
frame  up  a  case  against  accused,  there  being 
no  evidence  of  any  conspiracy. 

Appeal  from  Superior  Court,  King  county: 
Surra,  Judge. 


Criminal  action.  Paul  Scfauman  convicted 
of  accepting  earnings  of  prostitute  and  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

John  F.  Dore  and  Robert  Welch  for  appel- 
lant. 

Alfred  H,  Lvndin  and  Joseph  A.  Barto  for 
respondent. 

[11]  Etxxs,  J. — ^The  defendant,  Schuman,  a 
patrolman  on  the  police  force  of  the  city  of 
Seattle,  was  accused  jointly  with  one  Shea 
in  an  information  charging  that: 

"They,  said  Charles  Shea  and  Paul  Schj- 
man,  and  each  of  them,  in  the  county  of 
King,  state  of  Washington,  on  the  8th  day 
of  February,  1915,  did  then  and  there  wil- 
fully, unlawfully  and  feloniously  accept  the 
earnings  of  one  Pearl  Williams,  she,  said 
Pearl  Williams,  then  and  there  being  a  com- 
mon prostitute;" 

He  demanded  and  was  accorded  a  separate 
trial.  The  prosecuting  witness.  Pearl  Wil- 
liams, testified  in  substance,  that  she  was  a 
common  prostitute;  that  she  had  been  in  the 
habit  of  frequenting  the  American  Cafe, 
which  was  on  the  appellant's  beat,  and  there 
soliciting  men  to  accompany  her  to  various 
hotels  and  practice  prostitution;  that  about 
ten  months  before  the  trial,  the  defendant 
called  her  into  a  box  in  another  cafe  and 
informed  her  that  she  could  not  make  anv 
money  unless  he  made  some  also,  and  that 
he  would  have  to  have  five  dollars  a  week; 
that  a  night  or  two  afterwards  he  told  her 
to  put  the  money  in  an  envelope,  write  on  it 
"Paul,"  and  leave  it  at  a  cigar  stand  with 
either  one  of  two  men,  whom  he  described 
as  the  big  blond  fellow  and  the  dark  fellow, 
who,  as  she  afterwards  learned,  were  Shea 
and  his  partner;  that  the  purpose  of  paying 
the  money  was  to  enable  her  to  frequent  the 
American  Cafe  in  pursuit  of  her  calling  with- 
out fear  of  molestation  or  arrest  by  the  de- 
fendant; that,  pursuant  to  this  agreement, 
she  left  $5  at  the  cigar  stand  each  we^  for 
some  weeks;  that  the  last  time  she  left 
money  for  the  defendant  was  on  February  8, 
1015,  the  date  charged  in  the  information. 
The  defendant  denied  these  things  in  totOi 
and  there  was  much  evidence  tending  to  dis- 
credit the  woman's  story.  There  was  also 
much  evidence  tending  to  corroborate  it.  The 
evidence,  so  far  as  necessary,  will  be  discussed 
in  considering  the  several  assignments  of 
error.  [12]  The  jury  found  the  defendant 
guilty.  From  the  judgment  of  conviction  and 
sentence,  he  appeals. 

The  appellant  claims:  (1)  That  the  in- 
formation was  insufiicient  to  charge  a  crime; 
(2)  That  the  evidence  was  insufficient  to 
sustain  the  verdict;  (3)  That  evidence  as  to 
other  offenses  was  improperly  admitted;   (4) 
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TLat  evidence  as  to  appellant's  character  for 
truth,  honesty  and  faithful  official  conduct 
iR-'aa  improperly  rejected;  (5)  That  expert 
testimony  as  to  the  effect  of  the  habitual  use 
of  cocaine  upon  the  user's  veracity  was  im- 
properly excluded;  (6)  That  the  court  im- 
properly commented  upon  the  evidence  in  the 
presence  of  the  jury;  (7)  That  the  court 
refused  to  give  a  proper  instruction  which 
was  requested;  (8)  That  the  court  gave  an 
improper  instruction;  (9)  That  the  court 
abused  its  discretion  in  refusing  permission 
to  recall  a  witness  in  order  to  lay  the  foun- 
dation for  certain  impeaching  evidence. 

I.  It  is  first  urged  that  the  information  is 
insufficient  in  that  it  impinges  the  mandate 
of  Rem.  &  Bal.  Code,  §  2055  (P.  C.  135 
§  1016)  which  requires  a  "statement  of  the 
acts  constituting  the  offense,  in  ordinary  and 
concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intend- 
ed." It  is  admitted  that  the  information  is 
identical  with  that  upheld  by  this  court  in 
State  V.  Columbus,  74  Wash.  290,  133  Pac. 
455;  but  it  is  insisted  that  the  Columbus 
case  is  inconsistent  with  the  rules  announced 
in  State  v.  Gifford,  19  Wash.  464,  53  Pac. 
709;  State  v.  Dodd,  84  Wash.  436,  147  Pac. 
9;  State  v.  McFadden,  48  Wash.  259,  93  Pac. 
414,  14  L.R.A.(N.S.)  1140,  and  State  v. 
Muller,  80  Wash.  .368,  141  Pac.  910.  In  th* 
recent  case  of  State  v.  Crane,  88  Wash.  210, 
152  Pac.  989,  the  same  argument  was  made 
as  that  here  advanced,  but  we  there  again 
sustained  an  information  couched  in  practical- 
ly the  same  terms  as  that  here  and  in  the 
Columbus  case.  Inasmuch  as  it  is  still  in- 
sistently urged  that  the  Columbus  case  runs 
counter  to  the  decisions  above  cited,  we  deem 
it  expedient,  briefly  as  it  may  be,  to  notice 
those  cases. 

[13]  In  State  v.  Gifford,  supra,  the  in- 
formation specified  the  manner  of  the  com- 
mission of  the  crime  and  was  held  sufficient. 
The  testimony,  however,  showed  that  the  ap- 
pellant was  an  accessory  before  the  fact — 
that  he  acted  as  the  procurer.  Since  this 
was  not  charged,  it  was  held  that  there  was 
a  failure  of  proof  of  the  crime  as  charged. 
Here,  however,  the  proof  was  that  the  ap- 
pellant accepted  the  earnings  of  a  prostitute 
by  his  agent  Shea.  He  was  charged  as  a  prin- 
cipal and  the  proof  showed  him  a  principal. 

The  information  in  State  v.  Dodd,  supra, 
was  the  antithesis  of  that  found  in  the  case 
before  us.  There  the  information  charged 
the  commission  of  three  separate  and  distinct 
acts  prohibited  by  subd.  1  of  Rem.  &  Bal. 
Code,  §  2440  (P.  C.  135,  §  375).  It  was 
held  bad  under  Rem.  &  Bal.  Code,  §  2059 
(P.  C.  136,  §  1023),  which  requires  that  the 
information  "must  charge  but  one  crime,  and 
in  one  form  onlv."     In  the  Columbus  case 


and  in  the  case  here,  the  crime  charged  was 
under  subd.  5  of  the  same  §  2440,  which  also 
prohibits  three  distinct  acts.  The  information, 
however,  was  just  the  converse  of  that  in 
the  'Dodd  case.  It  charged  the  commission 
of  only  one  of  the  acts  specified  in  this  sub- 
division, thus  avoiding  the  specific  defect 
found  in  the  information  in  the  Dodd  case. 

In  State  v.  McFadden,  supra,  the  accused 
was  charged  with  causing  the  death  of  a  child 
by  counseling  the  withholding  of  certain  kinds 
of  food,  but  failed  to  state  what  other  food 
he  prescribed,  though  implying  that  he  did 
give  other  directions  as  to  food.  The  distinc- 
tion between  that  case  and  this  is  self-evi- 
dent. 

It  is  also  insisted  that  the  informations 
here  and  in  the  Columbus  case  were  fatallv 
defective  in  that  they  failed  to  state  the 
specific  earnings  accepted.  It  is  argued  that 
"earnings"  is  a  generic  term  and  that,  under 
the  rule  stated  in  State  v.  Muller,  supra,  the 
information  should  have  descended  to  the  par- 
ticular and  stated  whether  money,  and  if 
[14]  so,  how  much  money  was  accepted.  Tlie 
Muller  case  involved  a  charge  of  bringing 
into  a  dry  unit  of  Island  county  intoxicating 
liquors  in  prohibited  quantities.  As  pointed 
out  in  the  opinion,  there  were  both  wet  and 
dry  units  in  that  county,  and  the  informa- 
tion did  not  allege  into  what  particular  unit 
the  liquor  was  brought.  We  held  that  to 
charge  a  crime  it  should  have  designated  the 
unit,  and  that  the  statute  prescribing  the 
essentials  of  the  information  in  such  cases 
carries  that  necessary  implication.  Rem.  & 
Bal.  Code,  §  6310  (P.  C.  267,  §  65).  The 
difference  from  the  case  here  is  plain.  The 
statute  there  involved  provides  that  it  shall 
not  be  necessary  to  state  in  the  information 
the  particular  kind  of  liquor,  though  it  is 
obvious  that  "intoxicating  liquors"  is  as  gen- 
eric a  term,  as  "earnings  of  a  prostitute." 
We  see  no  reason  why  we  should  adopt  a 
more  technical  rule  as  to  charging  the  crime 
here  in  question  than  the  legislature  pre- 
scribed for  charging  the  crime  there  involved. 

It  is  further  asserted  that  the  information 
here  failed  to  charge  that  the  appellant  knew 
that  the  earnings  accepted  were  the  proceeds 
of  prostitution.  It  does,  however,  charge 
that  he  "wilfully,  unlawfully  and  feloniously" 
accepted  the  earnings  of  a  common  prostitute. 
This,  of  course,  means  the  earnings  of  a  com- 
mon prostitute  as  such,  not  her  earnings 
as  a  cook,  a  laundress  or  a  seamstress,  as 
suggested.  State  v.  Crane,  supra.  The  words 
"wilfully  and  unlawfully"  sufiiciently  charge 
knowledge  and  evil  intent.  State  v.  Muller, 
supra;  State  v.  Zenner,  35  Wash.  249,  77  Pac. 
191;  State  v.  Barker,  43  Wash.  69,  86  Pac. 
387. 

The  information  charges  the  crime  in  the 
language  of  the  statute  so  far  as  applicable 
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to  the  facts,  and  in  words  well  calculated  "to 
enable  a  person  of  common  understanding 
to  know  what  was  intended."    It  is  sufficient. 

II.  It  is  claimed  that  the  evidence  was  in- 
sufficient to  sustain  the  verdict,  in  that  it 
failed  to  show  that  the  money  was  paid  or 
received  with  intent  to  aid,  assist  or  abet  the 
prostitution  of  the  prosecuting  witness.  The 
claim  is  unfounded.  [15]  The  evidence,  if 
believed,  was  sufficient  to  show  that  the  money 
was.  paid  solely  in  consideration  of  appel- 
lant's promise  that  the  woman  would  be  per- 
mitted to  frequent  the  American  Cafe  and 
there  solicit  consorts  in  prostitution  without 
molestation.  If  this  protection  was  not  aid- 
ing, assisting  and  abetting,  it  is  difficult  to 
conceive  of  conduct  short  of  actual  panderage 
that  would  be.  Equally  unfounded  is  the 
claim  that  there  was  no  evidence  of  an  ac- 
ceptance. The  money  was  paid  in  the  man- 
ner and  to  the  person  designated  by  the  ap- 
pellant. Tlie  acceptance  was  as  complete  as 
if  it  has  been  paid  to  the  appellant  in  per- 
son. 

Though  the  state's  witnesses  were  all  from 
the  underworld  and  its  principal  witness  was 
shown  to  be  a  thief,  the  credibility  of  their 
testimony  was  for  the  jury.  On  that  point 
the  verdict  is  conclusive. 

III.  Three  other  women,  all  confessed  pros- 
titutes, were  permitted  to  testify  over  appel- 
lant's objection,  that,  at  about  the  time 
charged  in  the  information  and  by  arrange- 
ment with  the  appellant,  they  had  paid  for 
permission  to  frequent  the  same  cafe  in  aid 
of  their  calling  by  leaving  money  in  the 
same  sums  and  in  the  same  place  for  the 
appellant  as  testified  to  by  the  prosecuting 
witness.  It  is  urged  that  this  was  prejudicial 
error,  in  that  the  evidence  related  to  inde- 
pendent offenses.  It  is,  of  course,  a  general 
rule  that  evidence  of  the  commission  of  a 
separate  and  distinct  crime  is  inadmissible 
to  aid  the  conviction  of  a  defendant  for  the 
crime  charged.  There  are,  however,  excep- 
tions to  this  rule  as  thoroughly  established 
as  the  rule  itself.  Where  the  purpose  is  to 
show  a  system  or  general  design  from  which 
a  criminal  intent  or  purpose  may  be  inferred 
in  the  commission  of  the  particular  act 
charged,  collateral  oflfenses  of  the  same  char- 
acter and  perpetrated  in  the  same  way, 
though  not  otherwise  connected,  can  always 
be  put  in  evidence  as  tending  to  establish 
the  system  or  design.  The  logical  basis  of 
this  exception  to  the  general  rule  of  exclusion 
is  thus  admirably  expressed  by  Wharton: 

[16]  "When  the  object  is  to  show  system, 
subs^uent  as  well  as  prior  collateral  offenses 
can  be  put  in  evidence,  and  from  such  system 
identity  or  intent  can  often  be  shown.  The 
question  is  one  of  induction,  and  the  larger 
the  number  of  consistent  facts  the  more  com- 
plete the  induction  is.    The  time  of  the  col- 


lateral facts  is  immaterial,  provided  they  are 
close  enough  together  to  indicate  that  they 
are  a  part  of  the  system.  In  order  to  prove 
purpose  and  design,  evidence  of  system  is 
relevant;  and  in  order  to  prove  system,  col- 
lateral and  isolated  offenses  are  admissible 
from  which  system  may  be  inferred."  1 
Wharton,  Criminal  Evidence  (lOth  ed.)  p. 
146,  §  39. 

This  exception  ha%  been  recognized  and 
adopted  as  a  basis  of  decision  by  this  court 
in  many  cases.  State  v.  Pittam,  32  Wash. 
137,  72  Pac  1042;  State  v.  Craddick,  61 
Wash.  425,  112  Pac.  491;  State  v.  Downer, 
68  Wash.  672,  123  Pac.  1073,  43  L.R.A.{N.S.) 
774;  State  v.  Wappenstein,  67  Wash.  502, 121 
Pac.  989;  State  v.  Hazzard,  75  Wash.  5,  134 
Pac.  614;  State  v.  Shea,  78  Wash.  342,  139 
Pac.  203.  The  similarity  of  the  other  offenses 
with  that  testified  to  by  the  prosecuting  wit- 
ness, the  identity  of  the  agreement  with 
the  appellant  under  which  the  money  was 
paid  by  other  prostitutes,  and  the  identity 
in  manner,  place  and  amount  of  the  payments, 
all  had  a  direct  tendency  to  prove  a  con- 
sistent general  system,  scheme  or  design  evi- 
dencing a  criminal  intent  and  purpose.  In 
this  phase,  the  case  here  cannot  be  distin- 
guished from  the  Shea  case  in  which  a  con- 
viction for  grafting,  through  a  promise  to 
protect  a  gambler,  was  sustained.  Holding 
evidence  of  other  similar  acts  admissible,  we 
said: 

"This  evidence  falls  within  the  well  estab- 
lished exception  to  the  rule  excluding  evidence  • 
as  to  other  criminal  acts.  It  was  properly 
admitted  as  a  circumstance  tending  to  show 
a  scheme,  system,  or  course  of  conduct  imply- 
ing a  guilty  intention  on  the  appellant's  part 
in  soliciting  a  like  sum  from  the  prosecuting 
witness,  accompanied  by  a  similar  promise." 

The  evidence  here  in  question  was  properly 
admitted. 

IV.  A  witness  for  the  defense  who  had  been 
a  member  of  the  Seattle  police  commission, 
having  testified  that  he  was  [17]  well  ac- 
quainted with  the  appellant's  reputation,  was 
asked  if  he  knew  what  his  reputation  was  in 
the  community  "for  being  an  honest  and  good 
citizen."  He  answered  in  the  affirmative  and 
the  court  at  first  refused  to  permit  him  to 
state  what  that  reputation  was.  It  is  claimed 
that  this  was  error.  Assuming  that  it  was, 
the  wrong  was  at  once  corrected.  The  same 
witness  was  immediately  asked,  "Do  you 
know  the  reputation  of  the  defendant  Paul 
Schuman  in  this  community  for  good  citizen- 
ship?" and  answered,  "Yes,  sir."  He  was 
then  asked,  "What  is  it?"  and  answered,  "It 
is  good."  Obviously,  the  second  question  cov- 
ered the  first  and  cured  any  error  committed 
in  the  exclusion  of  the  first. 

The  court  also  excluded  the  testimony  of 
this  and  another  witness  as  to  the  appellant's 
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repufation  "for  being  a  faithful  police  officer" 
and  "for  truth  and  veracity."  This  wa«  pot 
error.  As  to  the  first  question,  it  is  sufficient 
to  observe  that  the  appellant  was  not  charged 
with  malfeasance  in  office  or  for  grafting  as 
such,  both  of  which  are  distinct  crimes  from 
that  of  accepting  the  earnings  of  a  prostitute, 
with  which  he  was  charged.  His  general  repu- 
tation as  a  police  officer  was,  therefore,  not 
in  issue.    The  rule  is  thus  stated  by  Wharton : 

"Again,  the  proof  of  good  character  to  be 
relevant  must  be  confined  to  the  nature  of 
the  offense  under  charge  and  bear  some  per- 
tinent analogy  and  reference  to  it.  For  in- 
stance, on  charge  of  adultery,  it  is  wholly 
irrelevant  to  inquire  as  to  the  accused's  hon- 
esty and  integrity;  or  on  a  charge  of  high 
treason,  it  would  be  absurd  to  elicit  evidence 
tending  to  show  honesty  and  uprightness  in 
private  business."  1  Wharton,  Criminal  Evi- 
dence (10th  ed.)  p.  241,  §  59. 

Touching  the  second  question,  the  record 
shows  that  the  state  had  not  introduced  any 
evidence  impeaching  the  appellant's  charac- 
ter for  truth  and  veracity.  A  witness  may  be 
impeached  by  showing  that  he  has  a  bad  repu- 
tation for  truth  and  veracity,  and  this  may 
be  met  by  proof  that  his  reputation  in  that 
respect  is  good.  But  one  cannot  bolster  his 
own  [18]  testimony  by  showing  that  his 
reputation  for  truth  is  good  until  that  repu- 
tation has  been  questioned.  The  oath  of  com- 
purgators as  an  independent  defense  is  ob- 
solete. 1  Bouvier,  Law  Dictionary,  p.  577; 
3  Blackstone,  Commentaries,  341,  In  the  ab- 
sence of  any  attack  upon  his  reputation  as  an 
officer  or  upon  his  character  for  truth,  the 
evidence  of  his  general  good  character  as  a 
citizen,  or  as  to  the  particular  trait  called 
in  question  by  the  charge  against  him,  was 
all  that  the  appellant  had  the  right  to  offer. 
3  Ency.  of  Evidence,  pp.  20,  21;  State  v. 
Surry,  23  Wash.  655,  63  Pac.  557.  That  evi- 
dence, as  we  have  seen,  was  admitted. 

V.  On  cross-examination  of  the  prosecuting 
witness,  she  was  asked  whether  she  used  co- 
caine or  morphine  or  any  drugs.  The  ques- 
tion was  met  by  a  flat  denial.  The  same  ques- 
tion was  asked  of  each  of  the  other  three 
women  who  testified  that  they  had  paid 
money  to  the  appellant  for  a  similar  protec- 
tion to  that  testified  to  by  the  prosecuting 
witness.  All  of  them  denied  the  use  of  cocaine 
or  any  other  drugs,  save  one,  who  admitted 
that  it  was  administered  to  her  upon  one 
occasion  while  in  the  hospital  undergoing 
an  operation.  When  the  appellant  had  en- 
tered upon  his  defense,  he  called  certain  police 
officers  to  prove  that  the  prosecuting  witness 
was  a  user  of  cocaine  or  other  deleterious 
drugs.  None  of  them  was  able  to  state  the 
fact  of  his  own  knowledge.  The  appellant 
offered  to  prove  by  one  of  tliem  that  the 
prosecuting  witness  had  admitted  to  him  that 


she  was  a  user  of  cocaine.  This  was  exclud- 
ed, and  we  think  properly  so  for  two  reasons. 
In  the  first  place,  the  whole  matter  was  col- 
lateral and  was  first  gone  into  on  cross-ex- 
amination of  the  prosecuting  witness.  As 
said  in  State  v.  Carpenter,  32  Wash.  254, 
73  Pac.  357: 

"No  rule  is  better  settled  than  the  one 
that  a  cross-examining  party  is  concluded  by 
the  answer  which  a  witness  makes  to  a  ques- 
tion pertaining  to  a  collateral  matter.  To 
such  answers  no  contradiction  is  allowed,  even 
for.  the  purpose  of  impeaching  the  witness." 

[19]  See  also  State  v.  Stone,  66  Wash.  626, 
120  Pac.  76;  Wharton  v.  Tacon^  Fire  Door 
Co.  58  Wash.  124,  107  Pac.  1057. 

In  the  second  place,  even  viewing  the  mat- 
ter as  so  related  to  the  state's  case  in  chief 
as  to  be  subject  to  impeachment  though  first 
gone  into  on  cross-examination,  no  proper 
foundation  was  laid  for  the  impeaching  ques- 
tion. The  prosecuting  witness  was  never 
asked  whether  she  had  at  any  time  made 
such  an  admission.  It  is  elementary  that 
admissions  are  not  admissible  to  impeach  a 
witness  whose  attention  has  never  been  called 
to  the  time,  place  and  circumstance  of  the 
alleged  admission  offered  in  impeachment. 
State  V.  Stone,  supra. 

Another  police  officer  testified  that  he  knew 
that  the  prosecuting  witness  and  one  of  the 
other  women  were  habitual  users  of  cocaine 
or  other  drugs.  When  further  questioned, 
he  admitted  that  he  knew  this  only  by  hear- 
say and  added,  "I  never  knew."  Thereafter 
the  appellant  sought  to  prove  by  two  physi- 
cians, as  experts,  that  a  person  who  is  a  user 
of  cocaine  loses  the  power  to  distinguish  truth 
from  falsehood  and  that  his  word  is  un- 
reliable. The  court  excluded  this  testimony, 
remarking : 

"There  is  no  such  testimony  here  yet,  to 
establish  that  any  one  of  these  girls  was  an 
habitual  user  of  cocaine.  There  is  testi- 
mony of  one  of  the  witnesses  only  that  some- 
thing was  said  as  to  one  of  them  using 
cocaine." 

It  is  strenuously  urged  that  the  rejection 
of  this  expert  testimony  was  error.  We 
think,  however,  that  the  court's  ruling  was 
correct.  Even  conceding  that  there  was  evi- 
,  deuce  sufficient  to  raise  a  suspicion  that  the 
witnesses  in  question  were  users  of  cocaine, 
there  was  no  evidence  that  they  were  habitual 
users  of  that  or  of  any  other  drug,  nor  was 
there  any  evidence  that  any  of  them  was 
under  the  influence  of  any  such  drug  at  the 
time  of  her  examination.  What  we  con- 
ceive to  be  the  correct  rule  is  thus  stated 
by  Wharton: 

[20]  "Evidence  of  the  use  of  opium  cannot 
be  introduced  to  impair  credit,  unless  it  be 
shown  that  the  witness  was  under  the  influ- 
ence of  opium  when  examined,  or  that  his 
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powers  of  observation  or  recollection  were 
affected  by  the  habit."  1  Wharton,  Criminal 
Evidence  (10th  ed.)  p.  785,  §  384a,  and 
again : 

"But  habits  (e.  g.  use  of  narcotics)  likely 
to  impair  memory  cannot  be  put  in  evidence. 
Such  proof,  aside  from  other  objections,  is 
secondary.  Actual  decay  or  derangement  may 
be  proved;  not  habits  Hkely  to  have  such  an 
effect."  1  Wharton,  Criminal  Evidence  (10th 
ed.)  p.  777,  §  378. 

There  is  no  claim  that  any  of  these  wit- 
nesses was  under  the  influence  of  drugs  when 
she  testified,  nor  was  there  any  evidence  that 
either  of  the  physicians  had  examined  any  of 
these  witnesses  for,  the  purpose  of  determin- 
ing her  mental  state  as  one  of  decay  or  de- 
rangement as  resulting  from  such  use.  See 
McDowell  V.  Preston,  26  Ga.  528;  Alleman  v. 
Stepp,  62  la.  626,  3  N.  W\  636,  35  Am.  Rep. 
288.  The  case  of  State  v.  Concannon,  25 
Wash.  327|  65  Pac.  534,  is  distinguishable 
on  the  facts.  There  the  witnesses  whose  cred- 
ibility was  attacked  were  not  only  positively 
proven  to  be  habitual  users  of  drugs,  but 
were  given  the  drug  while  on  the  witness 
stand  in  order  to  sustain  them  during  the 
examination.  That  case  clearly  fell  within 
the  rule  as  stated  bv  Wharton.  The  same  is 
true  of  the  case  of  State  v.  White,  10  Wash. 
611,  39  Pac.  160,  41  Pac.  442.  In  that  case 
the  witness  was  not  only  an  admitted  user 
of  opium,  but  admitted  he  was  under  the 
influence  of  the  drug  both  at  the  time  of  the 
occurrence  of  which  he  testified  and  when  he 
was  on  the  witness  stand.  We  have  been 
cited  to  no  case,  and  have  found  none,  which 
would  sustain  the  admission  of  expert  testi- 
mony as  to  the  credibility  of  witnesses  where, 
as  here,  it  was  neither  admitted  nor  proven 
that  they  were  habitual  users  of  drugs,  or 
were  under  the  influence  of  drugs  either  at 
the  time  of  the  transaction  concerning  which 
they  testified  or  at  the  tim**  of  testifying. 

[21]  VI.  The  claim  that  the  court  improp- 
erly commented  upon  the  evidence  in  the 
presence  of  the  jury  is  founded  upon  the 
court's  remark  in  excluding  the  expert  testi- 
mony above  referred  to.  It  is  urged  that  this 
was  an  improper  comment  upon  the  testimony 
of  the  police  ofiicers.  We  find  no  merit  in 
this  contention.  The  remade  made  was  neces- 
sary to  an  intelligent  ruling  upon  the  offcr<?d 
testimony.  It  was  in  no  just  sense  a  com- 
ment upon  the  eyidence.  State  v.  Surry,  23 
Wash.  655,  63  Pac.  557. 

VII.  Error  is  assigned  on  the  refusal  of 
the  court  to  instruct  the  jury  to  tlie  effect 
that,  if  it  found  from  the  evidence  that  any 
witness  used  cocaine  or  other  deleterious 
drugs,  then,  as  a.  matter  of  law,  tlie  jury 
should  consider  that  fact  in  determining  the 
credibility  of  such  witness.  This  was  not 
error.    As  we  have  seen,  there  was  no  suffi- 


cient foundation  for  the  instruction  in  the 
evidence. 

VIII,  The  court  instructed  the  jury  that: 
"In  order  to  convict,  the  state  must  prove 

beyond  a  reasonable  doubt  the  following  ele- 
ments: (1)  That  the  girl.  Pearl  Williams, 
was  a  common  prostitute,  that  is,  a  woman 
who  indulged  in  promiscuous  sexual  inter- 
course with  men  for  money.  (2)  That  at 
some  time  on  or  about  February  8,  1915,  in 
this  county  and  state,  either  the  defendant 
himself  accepted  from  her  some  money  with- 
out any  lawful  consideration  therefor,  or  that 
the  defendant  advised,  aided  and  al>etted 
Charles  Shea  who  did  accept  from  her  some 
money  without  any  lawful  consideration 
therefor.  (3)  Tliat  said  money  had  been 
earned  by  her  in  the  practice  of  prostitution.*' 
It  is  argued  that  this  instruction  was  er- 
roneous in  that  it  permitted  the  jury  to  con- 
vict the  appellant  as  aa  accessory  while  the 
information  charged  him  as  a  principal.  In 
support  of  this  claim,  appellant  cites  State  v. 
Gifford,  supra;  State  v.  Morgan,  21  Wash. 
355,  58  Pac.  215,  and.  Everett  v.  Simmons,  85 
Wash.  276,  150  Pac.  414.  Though  technically 
incorrect,  this  instruction,  in  view  of  the  evi- 
dence, was  not  prejudicial.  If  Shea  received 
the  money,  then,  under  the  evidence,  he  re- 
ceived it  as  the  appellant's  agent  and  not 
[22]  otherwise.  The  appellant  was,  therefore^ 
guilty  as  a  principal,  even  if  Shea  did  not 
know  what  was  in  the  envelope  or  what  was- 
the  consideration  for  the  payment,  or  that 
the  woman  was  a  prostitute.  The  instruc- 
tion, therefore,  was  more  favorable  to  the- 
appellant  than  the  evidence  warranted,  since 
it  required  the  state  to  establish  either  that 
the  appellant  himself  accepted  the  money  or 
advised,  aided  and  abetted  Shea  in  accepting^ 
it.  The  proof  made  the  appellant  the  prin- 
cipal and  not  an  accessory  before  the  fact,, 
regardless  of  Shea's  knowledge  in  the 
premises.  This  case,  therefore,  presents  the 
exact  converse  of  the  situation  found  in  the 
Gifford,  Morgan  and  Simmons  cases.  In 
those  cases,  the  accused  was  charged  as 
a  principal  and  the  evidence  showed  him 
an  accessory.  Here,  as  we  have  seen,, 
the  appellant  was  charged  as  a  principal) 
and  the  evidence  showed  him  to  be  the  prin- 
cipal. There  was  no  evidence  tending  to  show 
that  he  was  a  mere  accessory.  The  instruc- 
tions in  the  cases  referred  to,  based  on  an 
antithetical  state  of  evidence,  and  hence  prej- 
udicial there,  could  be  prejudicial  in  no  way 
as  applied  to  the  evidence  here. 

IX.  Finally,  it  is  urged  that  the  court 
abused  its  discretion  in  refusing  to  recall 
the  witness  Evelyn  Sinclair  in  order  to  ask, 
us  a  foundation  for  her  impeachment,  whether 
she  had  not  threatened  to  make  a  "frame 
up"  against  appellant.  The  proposed  ques- 
tions were  in  no  sense  connected  with   the 
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mftin  charge  and  were  purely  impeaching  in 
their  character.  It  is  the  general  rule  that 
the  recalling  of  a  witness  for  further  cross- 
examination  is  a  matter  largely  resting  in 
tJie  discretion  of  the  trial  court.  Where  the 
proposed  question,  as  here,  relates  to  a  mat- 
ter purely  collateral,  there  is  no  abuse  of 
discretion  In  the  refusal  to  recall  the  witness. 
Had  there  been  any  evidence  of  a  conspiracy 
among  the  women,  a  different  case  would  be 
presented.  The  case  of  State  y.  Jones,  80 
Wash.  588,  142  Pac.  35,  relied  upon  by  ap- 
pellant in  this  connection,  is  not  apposite. 
There  the  evidence  for  which  it  was  desired 
to  recall  the  witness  had  a  [23]  direct  rela- 
tion to  the  crime  charged  and  would  have 
had  a  direct  tendency  to  negative  the  guilt 
of  the  accused. 

We  find  nothing  in  the  record  warranting 
a  reversal.    The  judgment  is  affirmed. 

Morris,  C.  J.,  Fullerton,  Chad  wick,  and 
Mount,  JJ.,  concur. 

Proof  of  Bms  or  Idqnor  Habit  to  Bia- 
oredit  Witnesa. 

Drug  Habit, 

The  habitual,  use  by  a  witness  of  a  drug, 
such  as  morphine,  cocaine,  or  a  like  nar- 
cotic, which  tends  to  impair  the  mind,  affect 
the  memory  and  lower  the  moral  character, 
may  be  shown  for  the  purpose  of  affecting  his 
credibility  or  the  weight  which  should  be 
given  to  his  testimony.  State  v.  Fong  Loon, 
-JO  Idaho  248,  158  Pac.  233;  Anderson  v. 
SUte,  65  Tex.  Crim.  365,  144  S.  W.  281. 
See  also  People  v.  Webster,  139  N.  Y.  73, 
34  N.  £.  730,  afirming  68  Hun  11,  22  N. 
Y.  S.  634. 

Thus  in  State  v.  Fong  Loon,  supra,  it 
was  held  to  be  error  to  sustain  objections  to 
the  following  questions  propounded  on  cross- 
examination:-  "Isn't  it  a  fact  that  you  are 
sn  habitual  user  of  opium?"  "You  have  been 
using  yen  she?''  "Prior  to  going  on  the 
stand  last  Saturday  at  any  time  did  you 
use  yen  she?"  The  court  said:  "It  was 
evidently  the  purpose  of  counsel  for  appellant 
to  show  that  this  witness  was  an  habitual 
user  of  these  drugs.  The  court  should  have 
permitted  counsel  lor  appellant  to  show  by 
the  witness  himself  his  habitual  use  of  opium, 
yen  she,  or  other  lUce  narcotics,  and  ta  fur- 
ther establish  by  competent  evidence  the 
effect  the  habitual  use  of  such  narcotics  would 
have  upon  the  mental  faculties  of  the  witness. 
This  was  vitally  important  to  appellant,  for 
the  reason  that  Yee  Wee,  as  heretofore  stated, 
>vas  the  only  supposed  disinterested  witness 
capable  of  testifying  of  his  own  knowledge  of 
the  truth  of  the  statements  contained  in  the 


purported  dying  declaration.  The  question, 
therefore,  of  the  admissibility  of  witness  Yee 
Wee's  habitual  use  of  opium  and  yen  she  was 
squarely  presented  to  the  court.  Evidence 
of  this  fact  was  competent  for  the  purpose 
of  showing  the  mental  balance  of  the  witness, 
and  his  capacity  to  remember  the  questions 
that  were  propounded  by  the  representative 
of  the  state  through  him  to  Fong  Chung, 
and  Fong  Chung's  answers  thereto.  The 
admissibility  of  the  purported  dying  declara- 
tion, if  not  subject  to  other  objections,  de- 
pended on  the  truthfulness  and  accuracy  of 
the  interpretation  of  the  question  and  answers 
to  and  from  Fong  Chung.  And  we  tliink 
it  was  error  for  the  court  to  restrict  counsel 
for  appellant's  attempt  to  elicit  by  crosa- 
examination  this  information  from  Yee  Wee, 
or  to  lay  the  foundation  for  the  purpose  of 
establishing  by  independent  proof  that  Yee 
Wee  was  an  habitual  user  of  opium  or  other 
like  narcotics,  the  extent  of.  that  use,  and 
what,  if  any,  effect  it  had,  or  was  more 
than  likely  to  have,  upon  the  mental  balance 
of  this  witness,  the  truthfulness  of  his  testi- 
mony, and  his  capacity  to  remember  and  cor- 
rectly translate  the  questions  of  the  repre- 
sentative of  the  state  to  Fong  Chung  into 
Chinese  and  Fong  Chung's  answers  into  Eng- 
lish. We  believe  it  will  be  admitted  that 
habitual  users  of  opium,  or  othei*  like  nar- 
cotics, become  notorious  liars.  The  habit 
of  lying  coipes  doubtless  from  the  fact  that 
the  users  of  those  narcotics  pass  the  greater 
part  of  their  lives  in  an  unreal  world,  and 
thus  become  unable  to  distinguish  between 
images  and  facts,  between  illusions  and  reali- 
ties. In  Wharton  &  Stille's  Medical  Juris- 
prudence (3d  ed.)  §  1111,  it  is  said  that 
'Of  the  mental  symptoms,'  in  the  case  of 
a  morphinomaniac  or  other  habitual  users 
of  drugs>  'the  most  characteristic,  perhaps, 
are  the  moral  perversions.  The  chronic  mor- 
phinomaniac is  often  a  confirmed  liar.  The 
truth  is  not  in  him.  .  .  .  There  is  some- 
thing quite  pathological  in  this  mendacity; 
the  lying  is  unblushing,  inexpert,  spontane- 
ous— a  sort  of  second  nature.  .  .  .  Tliey 
have  been  so  often  narcotized,  and  thus  cut 
off  from  actualities,  living  in  a  dream  state, 
that  they  do  not  seem  able  to  recognize  reali- 
ties when  they  see  them.*  Thus  it  becomes 
apparent  that  great  liberality  shonld  have 
been  extended  to  counsel  for  appellant  in 
the  cross-examination  of  witness  Yee  Wee, 
touching  his  use  and  the  extent  of  the  use 
of  opium  or  any  other  like  narcotic,  well 
known  to  distort  the  intellect,  reduce  the 
capacity  of  an  individual  to  remember  and 
correctly  relate  incidents,  as  well  as  tending 
to  create  moral  perversiQn  in  him.  Yee  Wee 
was  in  a  position  to  have  fabricated  any 
state  of  facts  from  a  feeling  of  revenue  or 
ill  will  toward  appellant,  or  as  the  result 
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of  a  delusion  caused  by  tlie  action  of  a  drug 
upon  his  mental  powers.  Such  a  state  of 
mind  may  have  caused  him  to  imagine  in- 
juries which  appellant  might  do  him  if 
acquitted,  or  to  imagine  an  obligation  due 
from  him  to  the  deceased  to  bring  about  the 
conviction  of  appellant  to  satisfy  the  deceased 
or  his  relatives.  The  capacity  of  a  witness 
to  observe  and  to  receive  accurate  impres- 
sions, to  retain  them  in  his  memory,  and 
to  correctly  relate  them,  also  his  power  and 
inclination  to  be  tnthful,  are  all  subjects 
which  go  to  the  credibility  of  a  witness.  And 
we  think  it  was  error  for  the  court  to  re- 
strict the  cross-examination  of  this  witness 
and  prevent  the  elicitation  of  the  above 
facts." 

In  Anderson  v.  State,  65  Tex.  Crim.  365, 
144  S.  W.  281,  evidence  offered  by  the  de- 
fendant to  the  effect  that  one  of  the  state's 
main  witnesses  was  addicted  to  the  use  of 
cocaine,  was  excluded  by  the  trial  court. 
In  holding  that  the  evidence  should  have 
been  received  the  court  said :  "The  bill  recites 
as  follows:  'The  defendant  proposed  to  show 
by  this  witness  that  the  witness  May  Travis, 
alias  Mary  Allen,  was  addicted  to  the  use  of 
morphine  and  cocaine;  that  the  witness,  if 
he  had  been  permitted  to  do  so,  would  have 
testified  that  he  had  known  the  said  May 
Travis  for  many  years;  that  he  had  often 
seen  her  use  morphine  and  cocaine,  and  that 
he  knew  the  extent  to  which  she  u6ed  said 
opiates;  that  he  knew  that  she  had  been 
addicted  to  the  habit  for  many  years;  that 
he  had  often  seen  her  in  a  morbid  condition; 
and  that  the  said  May  Travis,  alias  Mary 
Allen,  was  a  confirmed  cocaine  fiend.  The 
defendant's  object  in  offering  said  testimony 
was  for  the  purpose  of  discrediting  the  wit- 
ness May  Travis,  alias  Mary  Allen,  and  that 
she  was  incapacitated  to  relate  facts  as  tliey 
actually  happened.'  Subsequently  appellant 
offered  Dr.  Woods  as  an  expert  to  show  the 
effect  of  the  habitual  use  of  morphine  and 
cocaine.  This  was  also  excluded.  We  arc 
of  opinion,  bb  the  matter  is  presented  by 
this  record,  that  this  evidence  should  have 
gone  to  the  jury.  If  upon  another  trial  it 
can  be  shown  the  witness  was  a  cocaine  fiend 
and  to  such  an  extent  that  it  would  impair 
lier  mental  and  moral  sensibilities,  it  is  and 
would  be  a  legitimate  inquiry  before  the 
jury.  It  certainly  would  affect  the  credibil- 
ity of  the  witness  and  the  weight  to  be  giveh 
her  testimony.  It  has  been  held  that  the 
use  of  these  drugs,  if  carried  sufficiently  far, 
may  produce  insanity,  and  would  even  re- 
lieve of  punishment  for  acts  committed  which 
would  otherwise  be  criminal." 

It  has  been  held  however  that  in  order 
to  discredit  or  weaken  tlie  testimony  of  a 
witness,  it  is  not  enough  to  show  that  the 
witness    is    in    the    habit   of   using   opiates. 


The  proof  must  go  further  and  establish  eith- 
er that  the  mind  of  the  witness  is  impaired 
generally  by  the  use  of  it,  or  that  be  ia 
under  the  influence  of  the  opiate  at  the  time 
the  testimony  is  taken.  Eldridge  v.  State, 
27  Fla.  162,  9  So.  448;  McDowell  v.  Preston, 
26  Ga.  628;  Gordon  v.  Oilmore,  141  Ga.  347, 
80  S.  E.  1007;  Williams  v.  U.  S.  6  Indian 
Ter.  1,  88  S.  W.  334. 

Thus,  where  there  was  no  testimonv  to 
show  that  a  witness  whose  evidence  ivas 
sought  to  be  impeached  was  under  the  in- 
fluence of  morphine  either  at  the  trial  or 
at  the  time  of  the  event  about  which  be 
testified,  and  it  was  not  shown  that  bis  mind 
was  impaired  genei*ally  by  the  use  of  mor- 
phine, evidence  as  to  his  habitual  use  of 
the  drug  was  held  to  have  been  improperly 
admitted.  Eldridge  v.  State,  27  Fla.  162,  b 
So.  448. 

Likewise,  in  McDowell  v.  Preston,  26  Ga. 
629,  it  was  held  that  it  was  not  permissible 
to  allow  the  testimony  of  a  witness  to  be 
discredited  or  even  weakened  by  proving  that 
she  was  in  the  habit  of  taking  laudanum, 
without  going  further  -and  showing  that  her 
mind  was  imj)aired  by  it,  or  was  under  the 
influence  of  it  at  the  time  she  testified.  Fol- 
lowing that  decision,  it  waB  held  in  Gordon 
V.  Gilmore,  141  Ga.  347,  80  S.  £.  1007,  that 
the  testimony  of  a  witness,  taken  bj  in- 
terrogatories, that  another  witness  was  at 
that  time  "an  habitual  user  of  morphine," 
was  inadmissibile,  and  was  not  made  ad- 
missible by  an  additional  statement  that  the 
witness  alleged  to  have  been  addicted  to  the 
use  of  morphine  was  "not  truthful,  and  would 
do  or  say  anything  to  carry  her  point." 

In  Williams  v.  U.  S.  6  Indian  Ter.  1,  88 
S.  W.  S34,  a  proseeution  lor  homicide,  it 
was  held  that  the  exclusion  from  the  jury 
of  a  certain  question  and  answer  as  to  wheth- 
er a  witness  for  the  government  was  a  "eoke 
fiend"  was  not  error.  The  court  said:  "Evi- 
dence of  the  use  of  opium  cannot  be  intro- 
duced to  impair  credit,  unless  it  be  shown 
that  the  witness  was  under  the  influence  of 
opium  when  examined,  or  that  his  powers  of 
observation  or  recollection  were  affected  by 
the  habit.  Whart.  Gr.  Ev.  9th  ed.  384a. 
Hence  the  court  committed  so  error  in  ex- 
cluding this  question." 

In  the  reported  case  it  appears  that  a 
police  oflicer  testified  that  he  Iniew  that  the 
•prosecuting  witness  and  another  witness  were 
habitual  users  of  cocahie  and  other  drugs, 
but  admitted  that  be  only  knew  this  by 
hearsay.  Thereafter  the  defendant  sought 
to  prove  by  two  physicians  as  experts,  that 
a  person  who  was  a  user  of  cocaine  lost 
the  power  to  distinguish  truth  from  false- 
hood, and  that  his  word  was  unreliable.  The 
trial  court  excluded  this  expert  evidence,  re- 
marking:    "There  is  no  suc^  testimony  here 
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yet,  to  establish  that  any  one  of  these  girls 
was  an  habitual  user  of  cocaine.  There  is 
testimony  of  one  of  the  witnesses  only  that 
something  was  said  as  to  one  of  them  using 
cocaine."  It  is  held  that  this  ruling  of 
the  trial  court  was  correct;  that  even  con- 
ceding that  there  was  evidence  suiBcient  to 
raise  a  suspicion  that  the  witnesses  in  ques- 
tion were  users  of  cocaine,  there  was  no  evi- 
dence that  they  were  habitual  users  of  that 
or  of  any  other  drug,  or  were  under  the 
influence  of  drugs  either  at  the  time  of  the 
transaction  concerning  which  they  testified 
or  at  the  time  of  testifying. 

So,  where  there  was  no  evidence  as  to 
the  frequency  or  the  amount  of  morphine 
taken  by  a  witness,  or  whether  it  was  taken 
on  the  prescription  of  a  physician  or  as  a 
cure  for  some  ailment,  that  the  mind  or 
memory  of  the  witness  had  been  affected 
by  the  use  of  morphine,  it  was  held  that 
the  fact  alone  that  she  had  taken  mor- 
phine was  inunaterial,  and  that  her  denial 
did  not  present  a  ground  for  impeachment. 
Botkin  V.  Cassady,  106  la.  334,  76  N.  W. 
722. 

In  State  v.  Gleim,  17  Mont.  17,  41  Pac. 
998,  52  Am.  St.  Rep.  655,  31  L.R.A.  294, 
it  was  held  that  there  was  no  error  in  refus- 
ing to  permit  a  witness  to  be  asked,  on  cross- 
examination,  for  the  purpose  of  affecting  her 
credibility,  whether  she  was  addicted  to  the 
morphine  habit,  unless  it  was  proposed  to 
show  that  the  witness  was  under  the  influence 
of  the  drug  at  the  time  the  events  happened 
about  which  she  testifled,  or  unless  she  was 
under  the  influence  of  morphine  at  the  time 
she  was  testifying,  or  unless  it  was  made  to 
appear  that  her  powers  of  recollection  were 
impaired  by  the  habitual  or  excessive  use  of 
the  drug. 

In  Wilson  v.  U.  S.  232  U.  S.  563,  34  S. 
Ct.  347,  58  U.  S.  (L.  ed.)  728,  it  appeared 
that  the  female  defendant  in  a  prosecution 
under  the  federal  white  slave  act,  offered  her- 
self as  a  witness  and  in  the  course  of  her 
cross-examination  was  asked  whether  she 
was  addicted  to  the  use  of  morphine.  Having 
admitted  this,  and  having  stated  that  she  had 
last  used  it  before  coming  into  the  courtroom 
that  morning  at  ten  o'clock,  she  was  asked 
how  often  she  used  it,  and  whether  she  had 
with  her  the  "implements"  with  which  to 
"take  the  dose,"  to  which  she  replied  in  the 
affirmative.  This  line  of  examination  was 
excepted  to  and  was  assigned  as  error  on 
the  ground  that  she  had  not  put  her  char- 
acter at  issue.  But  the  court  said  that  the 
evidence  was  not  offered  or  admitted  for  its 
bearing  on  her  character,  but  rather  to  show 
that  she  was  so  much  addicted  to  the  use  of 
the  drug  that  the  question  whether,  at  the 
moment  of  testifying,  she  was  under  its  in- 


its  last  administration,  had  a  material  bear- 
ing on  her  reliability  as  a  witness. 

In  State  v.  White,  10  Wash.  611,  39  Pac. 
160,  41  Pac.  442,  the  trial  court  admitted 
the  testimony  of  a  confessed  opium  consum- 
er, who  admitted  that  he  was  under  the 
influence  of  opium  both  at  the  time  of  the 
occurrences  to  which  he  testified,  and  when 
he  was  on  the  witness  stand.  It  was  held 
that  under  the  law,  though  he  was  competent, 
the  testimony  of  such  a  person  was  very  un« 
reliable,  and  that  it  was  proper  that  the 
jury  should  be  carefully  cautioned  as  to 
the  credence  to  be  given  it. 

In  State  v.  Concannon,  25  Wash.  827,  65 
Pao.  534,  a  prosecution  for  larceny,  it  ap- 
peared that  an  accomplice  of  the  defendant, 
who  was  the  principal  witness  on  the  trial 
of  the  latter,  testified  that  he  had  been  using 
opium  in  large  quantities;  and  during  the 
trial  and  while  he  was  testifying,  which  oc- 
cupied several  days,  opium  was  regularly  ad- 
ministered to  him,  and  he  could  not  proceed 
without  the  drug.  It  further  appeared  that 
his  wife,  who  also  was  a  witness,  had  been 
for  a  long  time  an  habitual  user  of  both 
chloral  and  opium,  and  at  times  during  her 
examination  declared  herself  bordering  on 
hysteria.  The  court  said :  "The  habitual  use 
of  opium,  as  shown  by  Dunlap,  is  known  to 
utterly  deprave  the  victim  of  its  use  and 
render  him  unworthy  of  belief.  This,  it  is 
true,  is  primarily  a  question  of  his  credibil- 
ity which  the  jury  may  determine,  but  it  is 
within  the  discretion  of  the  superior  court, 
when  the  appearance  and  action  of  the  wit- 
ness may  show  him  to  be  under  the  influence 
to  such  a  degree  as  to  be  incapable  of  honest 
and  intelligent  conception  of  what  he  is  testi- 
fying to,  to  exclude  him  from  testifying  while 
in  such  condition.  Apparently  the  trial  court 
did  not  consider  that  the  witness  had  reached 
this  stage  of  untrustworthiness,  and  a  court 
of  review  has  not  equal  opportunity  to  see 
the  witness,  and  will  rarely  interfere  with 
such  discretion  exercised  at  the  trial.  Much 
that  has  been  said  of  the  credibility,  of  the 
witness  J.  P.  Ihmlap  may  also  be  applied 
to  Mary  Dunlap." 

In  State  v.  King,  88  Minn.  175,  92  N.  W. 
965,  it  was  urged  that  the  trial  court  erred 
in  refusing  to  permit  the  defendant  to  prove 
that  one  of  the  state's  witnesses  was  a  con- 
firmed opium  eater  and  had  been  addicted 
to  its  use  for  years,  and  further  that  the 
use  of  opium  renders  the  user  unreliable  in 
his  statements  and  prone  to  falsehood.  In 
holding  that  the  ruling  of  the  trial  court 
en  this  question  was  correct,  the  court  said: 
"Whether  the  witness  was  a  confirmed  opium 
eater  or  not,  or  whether  the  indulgence  ren- 
ders the  user  unreliable  and  untruthful  in 
his  statements,  was  a  collateral  issue,  which 


^uence,  or  had  recovered  from  the  effects  of    '  the  court  properly  declined  to  try.    The  wit- 
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ness  was  before  the  court.  His  mental  con- 
dition was  obvious  to  both  court  and  jury, 
and  it  was  for  them  to  say  whether  he  was 
in  condition  of  mind  to  understand  and 
appreciate  his  testimony,  whether  he  was  f  abri- 
eating,  or  whether  his  testimony  was  straight* 
forward  and  unequivocally  given.  His  ap- 
pearance, demeanor,  and  the  manner  in  which 
he  gave  his  testimony  were  sufficient  to  in- 
form the  jury  of  the  condition  of  his  mental 
faculties,  and  from  which  they  could  judge 
of  his  credibility." 

And  see  the  reported  case  wherein  it  ap- 
pears that  the  defendant  offered  to  prove  by 
a  witness  that  the  prosecuting  witness  had 
admitted  to  him  that  she  was  a  user  of  co- 
caine. The  court  holds  that  this  testimony 
was  properly  excluded  for  two  reasons :  First, 
that  the  whole  matter  was  collateral,  and  had 
been  first  gone  into  on  the  cross-examination 
of  the  prosecuting  witness;  and  second,  that, 
even  viewing  the  matter  as  so  related  to  the 
state's  eyidence  as  to  be  subject  to  impeach- 
ment, no  proper  foundation  had  been  laid  for 
the  impeaching  question  by  asking  the  prose- 
cuting witness  whether  at  any  time  she  had 
made  such  an  admission. 

The  admissibility  of  nonexpert  testimony 
as  to  whether  a  person  was  under  tlie  influ- 
ence of  a  drug  is  discussed  in  the  note  to 
Miller  v.  Hamilton  Brown  Shoe  Co.  Ann. 
Cas.  1913B  106. 

Liquor  Habit. 

It  is  Well-settled  that  tlie  testimony  of  a 
witness  may  be  impeached  by  showing  that 
he  was  intoxicated  at  the  time  of  the  events 
about  which  he  testified.  Bliss  ▼.  Beck,  16 
Ann.  Gaa.  366  and  note.  And  such  proof 
has  been  admitted  though  the  witness  so 
impeached  was  the  party's  own  witness.  See 
the  note  to  Murphy  v.  State,  Ann.  Cas.  1914B 
1117,  at  page  1123. 

But  evidence  of  the  intemperate  habits  of 
a  witness  is  not  admissible  to  impeach  his 
general  character  for  truth  and  veracity, 
under  the  rule  that,  impeaching  the  character 
of  a  witness  for  veracity,  the  inquiry  must 
be  confined  solely  to  his  general  reputation 
for  truth,  and  that  particular  facts  cannot 
be  given  in  evidence.  Thayer  v.  Boyle,  30 
Me.  476;  Hoitt  v.  Moulton,  21  N.  H.  586; 
Brindle  v.  Mcllvaine,  10  Serg.  &  R.  (Pa.) 
282.  In  the  case  last  cited,  the  court  said: 
"The  defendants  offered  to  give  in  evidence 
the  general  character  of  the  witness,  Mary 
Haslet,  for  drunkenness.  This  the  court  re- 
fused to  permit,  stating  at  the  same  time, 
that  her  character  for  veracity  might  be 
impeached.  In  support  of  the  evidence,  it  is 
said,  that  intemperance  may  not  only  impair 
the  memory,  but  weaken  the  perception  of 
truth  in  the  moral  faculties  of  the  mind.    It 


often  does  so.  But  the  question  is  not, 
whether  intemperance  may  not  be  given  in 
evidence,  but  whether  it  must  be  proved  by 
direct  evidence  of  the  fact  itself,  or  only  by 
evidence  of  general  reputation  of  the  fact. 
That  kind  of  depravity  which  renders  a  man 
unworthy  of  belief,  and  which  is  proved,  not 
by  particular  instances,  but  by  general  repu- 
tation, is  of  a  moral  kind,  and  is  evinced 
by  a  variety  of  acts,  and  by  a  long  course 
of  general  bad  conduct,  the  particular  in- 
stances of  which,  if  they  were  not  inadmis- 
sible for  other  reasons,  could  not,  in  the 
nature  of  things,  be  expected  to  be  treasured 
up  in  the  recollection  of  witnesses,  and  spok- 
en of  in  detail,  to  enable  a  jury  to  draw 
their  own  conclusions;  and  therefore,  an  in- 
ference of  moral  destitution,  drawn  from 
this  source  by  the  public  at  large,  which  is 
nothing  else  than  general  reputation,  is  not 
secondary,  but  the  best  evidence  of  the  fact, 
of  which  the  nature  of  the  rase  is  susceptible. 
But  the  causes  of  physical  depravity  of  the 
mental  faculties  are  susceptible  of  a  particu- 
lar description  by  those  who  have  witnessed 
them,  and  are  to  be  proved  by  the  ordinary 
evidence  of  any  other  fact,  leaving  the  jury- 
to  judge  for  themselves  of  their  consequences 
and  the  extent  of  their  operations.  No  one 
will  pretend,  that  general  reputation  of  a 
witness  having  been  attacked  by  paralysis, 
which,  in  every  instance,  perhaps,  impairs 
the  memory  in  greater  or  less  degree,  would 
be  competent;  although  direct  evidence  might, 
undoubtedly,  be  given  of  it  by  a  witness  who, 
of  his  own  knowledge  could  speak  to  the  fact. 
When  intemperance  has  led,  as  it  sometimes 
does,  to  a  destitution  of  moral  principles,  and 
which,  in  turn,  has  led  to  a  course  of  conduct 
inconsistent  with  all  honesty  and  integrity, 
the  character  of  a  witness,  thus  actually 
formed,  may  be  proved  by  general  reputation, 
as  in  any  other  case,  without  regard  to  the 
cause  which  produced  it.  That  is  one  thing; 
but  proof,  by  general  reputation,  of  the  ex- 
istence of  causes  that  might  or  might  not 
lead  to  such  a  result,  is  another.  Here,  the 
offer  was  not  to  prove  the  fact  of  intemper- 
ance by  direct  evidence,  but  to  show  the  gen- 
eral character  of  the  witness  as  to  drunken- 
ness; and  I  am  clearly  of  opinion,  that  snch 
evidence  was  inadmissible." 

In  Hoitt  V.  Moulton,  21  N.  H.  586,  the 
substance  of  depositions  as  to  the  habits  of 
two  witnesses  was  stated  as  follows:  "Of 
one  he  said:  'He  is  a  person  of  intemperate 
habits;  he  has  seen  him  about  the  tavern 
and  streets  intoxicated,  and  would  not  be- 
lieve him  upon  oath  in  any  case^  as  he 
thinks  he  would*  testify  to  anything  for  a 
glass  of  liquor.'  Of  the  other  he  stated  *that 
he  is  conmionly  reported  to  be  most  of  the 
time  intoxicated  or  under  the  influence  of 
liquor;    he  has  frequently   seen   him   intoxi- 
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eated,  and  incapable  of  doing  business.'  The 
deposition  of  another  witness  was  offered^  who 
stated,  as  to  the  witnesses  referred  to»  of 
one,  that  *he  is  a  common  drunlcard;  he  had 
frequently  seen  him  intoxicated;  he  would 
not  take  his  word  on  oath,  as  he  thinks  he 
would  swear  to  anything  for  liquor.'  And 
of  the  other  he  said,  that  'he  had  frequently 
Men  him  intoxicated,  and  incapable  of  doing 
business.' "  The  court  said:  "This  eTidence» 
contained  in  these  two  depositions,  was  ob- 
jected to,  and  held  inadmissible;  and  we  think 
the  ruling  of  the  court,  in  excluding  the  evi* 
dence,  was  entirely  correct.  In  attempt&ig 
to  impeach  the  character  of  a  witness  for 
veracity,  the  inquiries  must  be  confined  sole- 
ly to  his  general  reputation  for  truth.  Any 
other  course  would  lead  to  the  multiplication 
of  numerous  collateral  issues,  which  parties 
would  not  come  prepared  to  meet,  and  could 
not  be  required  to  meet  without  notice,  and 
litigation  would  be  almost  interminable." 

But  under  the  rule  obtaining  in  MisMuri 
that  a  witness  may  not  only  be  impeached 
by  inquiring  into  his  general  reputation  as 
to  veracity,  but  that  the  inquiry  may  extend 
to  his  general  moral  character,  it  has  been 
held  that  anything  showing  the  deterioration 
of  the  general  character  is  admissible,  and 
that  for  that  reason,  evidence  showing  that 
the  general  reputation  of  a  witness  is  that 
of  a  common  drunkard  is  competent  in  im- 
petchment.  State  v.  Grant,  79  Mo.  113,  49 
Am.  Rep.  218. 

In  la&ham  v.  Lanham  (Tex.)  146  S.  W. 
635,  conforming  to  answers  to  certified  ques- 
tion 105  Tex.  91,  145  S.  W.  336,  the  trial 
court  refused  to  permit  the  proponent  in  a 
contest  of  a  will  to  prove  that  a  trained 
nurse  who  had  assisted  in  caring  for  the 
testator  during  the  last  two  weeks  of  his 
life,  and  who  testified  as  a  witness  for  the 
eonlistant,  "was  addicted  to  the  drink  habit, 
being  accustomed  to  become  intoxicated." 
The  objection  to  the  testimony  oflfered  was 
that  it  was  irrelevant,  and  that  the  credi- 
bility of  the  witness  could  not  be  impeached 
in  that  way.  But  while  conceding  that  the 
te8tim<my  excluded  was  not  admissible  for 
the  purpose  of  impeaching  the  witness,  the 
proponent  insisted  that  it  was  admissible, 
"in  wder  to  test  her  memory  as  to  facts 
and  the  aoeuracy  of  her  judgment  as  to  her 
opinion  as  to  the  sanity"  of  the  testator. 
Ihe  court  held  the  contention  to  be  without 
merit,  saying:  "Had  the  offer  been  to  show 
that  the  memory  or  judgment  of  the  witness 
had  become  impaired  as  a  result  ot  an  ad- 
diction to  the  'drink  habit,'  or  to  show  that 
she  was  intoxicated  during  the  time  she  as- 
sisted in  nursing  the  testator,  when  she 
acquired  knowledge  of  the  facts  upon  which 
she  based  her  opinion  as  to  the  condition 
ol  his  mind«  and  had  the  court  refused  to 


p<!rmit  appellant  to  make  such  proof,  he 
might  have  cause  to  complain." 

It  has  been  held  that  the  mere  fact  that 
a  witness  is  in  the  habit  of  drinking  beer 
does  not  affect  his  credibility.  People  v. 
Kahler,  93  Mich.  625,  53  N.  W.  826.  See 
also  Lockard  v.  Van  Alstyne,  155  Mich.  507, 
120  N.  W.  1,  15. Detroit  Leg.  N.  1132. 

The  admissibility  of  nonexpert  testimony 
to  prove  intoxication  is  treated  in  the  notes 
to  Com.  V.  Eyler, .  10  Ann.  Cas.  786,  and 
American  Bruxite  Co.  v.  Dunne,  Ann.  Cas. 
1917C  625. 
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Alienation  of  Affections  — >  "Right  of 
Action  —  Necessity  of  Separation  of 
Sponses. 

An  action  by  a  married  woman  against  an 
unmarried  woman  for  alienation  of  her  hus- 
band's affections  will  lie  even  though  plain- 
tiff's husbaiid  has  not  completely  and  in  a 
literal  sense  abandoned  her. 

[See  note  at  end  of  this  case.] 

Same. 

If  through  defendant's  alleged  wrongful 
acts  the  plaintiff's  husband  was  induced  and 
persuaded  to  deprive  plaintiff  of  the  conjugal 
affection  and  society  which  the  marriage  con- 
tract entitled  her  to  enjoy,  she  has  a  right 
to  recover  for  the  injury  thus  inflicted. 

[See  note  at  end  of  this  case.] 

BigHt  of  Wife  to  8ne. 

Section  4355,  Comp.  Laws  1913,  which  pre- 
scribes what  is  forbidden  by  the  rights  of 
personal  relation,  was  not  intended  to  pre- 
scribe the  only  rules  of  conduct  as  to  the 
violation  of  the  wife's  conjugal  rights.  Held, 
further,  following  King  v.  Hanson,  13  N.  D. 
85,  that  subdivision  1  of  said  section  gives 
to  the  wife  the  same  protection  as  suMivi- 
sion  2  gives  to  the  husband. 

[See  6  Ann.  Cas.  661;  14  Ann.  Cas.  47; 
Ann.  Cas.  1912C  1179;  46  Am.  St.  Rep.  473.] 

Wkat  Constitutes  Alienation  —  Fanlt 
of  Alienated  Bponse. 

Defendant  will  not  be  exonerated  from  all 
liability  merely  because  the  plaintiff's  hus- 
band may  have  been  more  blamable  than  de- 
fendant. 

Prior  Estrangement* 

The  fact  that  plaintiff  was  estranged  from 
her  husband  prior  to  his  illicit  relations  with 
defendant  will  not  defeat  the  action. 

[See  7  Ann.  Cas.  689.] 
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QmestioA  Not  Decided  —  Bislit  of  Wife 
to  Sue  for  Criadiud  CoATorsatioii. 

Whether  an  action  will  lie  by  a  married 
woman  for  criminal  conversation,  and  also 
whether  such  a  cause  of  action  is  alleged  in 
the  complaint)  not  decided  for  reasons  stated. 

[See  6  Ann.  Cas.  661;  14  Ann.  Cae.  47; 
Ann.  Cas.  19120  1179.] 

XiTidenoe  —  Cironmstaiittal  Svideaoe  — 
niioit  Sexual  Relations. 

Direct  proof  of  illicit  relations  is  not  re- 
quired, circumstantial  evidence  being  suffi- 
cient. 

(Syllabus  by  court.)  / 

Appeal  from  District  Court,  Logan  coimty: 
KuissLB,  Judge. 

Action  by  Eva  Rott,  plaintiff,  against 
Helen  Goehring,  defendant.  Jud^^enl  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion,    Affismsd. 

Curtis  d  Curtis  and  H,  P,  Remington  for 
appellant. 

A,  B.  Atkins,  O.  M,  Cannon  and  W.  8. 
Lauder  for  respondent. 

■  [417]  FiSK,  Ch.  J.— Plaintiff  had  judg- 
ment in  the  court  below  for  $1,500  and  coats; 
and  defendant  has  appealed,  alleging  insuf- 
ficiency of  the  evidence  and  errors  of  law. 

Counsel  differ  as  to  the  nature  of  the  ac- 
tion, appellant's  counsel  stating  that  it  is 
for  alienation  of  affections  alone,  while  re- 
spondent's counsel  assert  that  it  is  both  for 
alienation  of  affections  and  for  criminal  con- 
versation. In  our  judgment  it  matters  little 
which  is  technically  correct,  for  in  this  juris- 
diction forms  of  action  are  expressly  abol- 
ished,—  §  7355  Comp.  Laws, — and  if  the  facts 
alleged  in  the  complaint,  when  properly  es- 
tablished, entitle  plaintiff  to  any  relief  under 
the  law,  she  may  recover. 

The  complaint  alleges: 

1.  "That  the  plaintiff,  Eva  Rott,  is  now 
and  for  seven  years  last  past  has  been  the 
wife  of  one  Jacob  J.  Rott." 

2.  "That  beginning  about  January  1,  1912, 
and  continuing  and  including  the  months  of 
April,  May,  June,  and  July,  1914,  and  while 
[418]  this  plaintiff  was  living,  cohabiting 
with,  and  being  supported  by  her  husband, 
Jacob  J.  Rott,  at  Napoleon,  North  Dakota, 
and  was  so  living  with  him  happily  as  his 
wedded  wife,  and  enjoying  his  affections,  sup- 
port, protection,  and  respect,  and  the  de- 
fendant ^^^e\\  knowing  said  Jacob  Rott  to  be 
the  husband  of  this  plaintiff,  and  wrongfully 
intending  to  injure  this  plaintiff  and  deprive 
her  of  said  husband's  protection,  society,  aid 
and  support,  wilfully,  wickedly,  and  mali- 
ciously gained  the  affection  of  said  Jacob  J. 
Rott,  and  has  enticed  him  to  have  carnal 
intercourse    with    her,    and    has    sought    to 


persuade  him  and  entice  him  by  protesta- 
tions of  love  and  otherwise  to  leave  this 
plaintiff  without  support^  and  go  and  live 
with  defendant." 

3.  "That  thereafter  and  at  various  times 
during  the  above-mentioned  months,  the  de- 
fendant has  continued  her  unlawful  and 
wrongful  intercourse  with  the  said  Jacob  J. 
Rotty  and  is  continuing  and  unlawfully  and 
maliciously  trying  to  entioe  the  said  Jacob 
J.  Rott  to  desert  this  plaintiff,  and  to  leave 
her  without  means  of  support  or  protection, 
and  to  go  away  with  defendant,  and  has  wil- 
fully and  nmliciously  debauched  him,  all  of 
which  has  been  against  the  plaintiff's  will." 

4.  "That  by  reason  of  the  premises  the 
said  Jacob  J.  Rott  is  no  longer  a  dutiful  hus- 
band, and  his  affection  and  regard  for  plain- 
tiff have  been  destroyed,  and  plsintilF  has 
been  and  still  is  wrongfully  deprived  by  the 
defendant  of  the  affection  and  regard  of  her 
husband,  and  the  happiness  and  benefits 
which  otherwise  she  would  have  received  at 
his  hands;  that  the  plaintiff  and  her  hus- 
band are  the  parents  of  three  children  all  of 
whom  are  alive,  and  plaintiff  is  also  suffering 
great  distress  of  mind  and  body,  and  has 
suffered  damage  in  the  amount  of  five  thou- 
sand dollars  ($5,000)." 

The  answer  admits  paragraph  one  of  the 
complaint,  but  doiies  generally  all  other  al- 
legations. 

It  will  be  observed  that  the  very  pith  and 
marrow  of  the  complaint  is  that  the  defend- 
ant alienated  the  husbiOid's  conjugal  affec- 
tions from  the  wife  by  persuading  and  induc- 
ing to  deny  his  conjugal  society  to  her, 
and  by  enticing  him  to  lavish  on  her  his 
adulterous  affections  and  society,  and  that 
she  succeeded  in  repeatedly  enticing  and  per- 
suading him  to  have  carnal  intercourse  with 
her. 

Do  these  facts  give  rise  to  a  cause  «f  ac- 
tion to  the  wife?  All  must  agree  that  de- 
fendant's conduct,  if  established  as  allied, 
constituted  a  [419]  most  flagrant  violation 
of  and  injury  to  the  inherent  marital  rights 
of  the  plaintiff,  and  the  question  is  as  to 
whether  the  law  affords  her  any  redress  for 
the  detriment  th^8  suffered  by  her. 

Appellant's  counsel  assert  that  the  action 
being  solely  for  alienation  of  affections,  and 
the  proof  disclosing  that  there  was  no  actual 
abandonment  of  the  wife  by  her  husband,  the 
action  will  not  lie;  and  they  cite  and  confi- 
dently rely  upon  the  case  of  King  v.  Han- 
son, 13  N.  D.  86,  99  N.  W.  1086.  We  do  not 
deem  this  case  an  authority  in  appellant's 
favor  on  this  point.  The  question  as  to  what 
constitutes  abandonment  and  the  necessity  of 
proving  the  same  was  not  up  for  decision 
in  that  case,  and  this  for  the  obvious  reason 
that  it  was  eicpressly  conceded  that  an  actual 
physical  abandonment  had  taken  place,  and 
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the  great  oontentioii  between  counsel  was 
whether  it  took  place  in  Wisconsin  or  in 
Minnesota  or  North  Dakota,  appellant's 
counsel  contending  that  it  occurr^  in  the 
former  state,  and  therefore  the  action  would 
not  lie  because  there  was  no  actionable  wrong 
under  the  holdings  of  tho  Wisconsin  court. 
But  this  court  ezpressl}r  held  that  under  the 
undisputed  evidence  the  tort  was  consum- 
mated in  Minnesota. 

Conceding  therefore,  for  the  sake  of  argu* 
ment,  that  the  action  at  bar  is  one  solely  for 
alienation  of  affections,  as  appellant's  coun- 
sel contend,  we  are  to  decide  whether  the  fact 
that  the  plaintiff's  husband  did  not  actually 
and  in  the  literal  sense  of  the  term  abandon 
her  will  operate  to  defeat  her  right  to  re- 
cover. We  are  clear  that  it  will  not.  To 
hold  otherwise  would,  in  our  opinion,  be  a 
travesty  on  justice.  To  hold  that  the  fla- 
grant wrongs  inflicted  upon  plaintiff's  mari- 
tal rights  cannot  be  redressed  in  the  courts 
unless  the  wrongdoer  has  actually  succeeded 
in  destroying  the  home  by  causing  an  actual 
abandonment  thereof  by  the  husband  is  con- 
trary not  only  to  common  sense,  but  to  our 
notions  of  natural  justice.  If  counsel's  con- 
tention is  correct,  what  becomes  of  the  max- 
ims in  the  jurisprudence  of  this  state,  "No 
one  should  suffer  by  the  act  of  another,"  and 
that,  "For  every  wrong  there  is  a  remedy!" 
Wherever  there  is  a  valuable  right,  and  an 
infringement  thereof  causing  damage  which 
is  susceptible  of  admeasurement,  the  law 
will  afford  the  injured  person  complete  repa- 
ration, as  far  as  possible. 

The  question  here  presented  being  one  of 
first  impression  in  this  jurisdiction,  we  are 
free  to  adopt  such  rule  as  commends  itself  to 
our  best  judgment;  and,  regardless  of  what 
the  courts  may  have  held  in  [420]  other 
places,  we  unhesitatingly  decide  that  the 
sane,  sensible,  and  sound  rule  is  that  an- 
nounced by  the  Connecticut  court  in  Foot  v. 
Card,  68  Conn.  1,  6  L.R.A.  829,  18  Am.  St 
Bep.  258,  18  Atl.  1027,  from  which  we  quote: 
"It  is  the  contention  of  the  defendant  that 
the  admission  by  the  plaintiff  that  she  and 
her  husband  are  still  living  together  is  an 
admission  that  she  now  has  and  enjoys  all 
that  the  maxriaga  contract  can,  or  intended 
to,  secure  to  her;  and  that  she  has  neither 
in  Uw  nor  in  fact  suffered  any  injury.  But 
this  admission  is  to  be  considered  in  the 
light  of  that  made  by  the  defendant,  namely, 
that  she  has  during  the  last  flfteen  years 
lived  in  continual  adulterous  intercourse  with 
the  husband, — ^an  intercourse  procured  by  her 
influence  over  hinu  Upon  this  admission  it 
becomes  certain  tiiat  whatever  may  have  been 
the  measure  or  quality  of  the  remnant  of 
conjugal  affection  and  society  permitted  to 
the  plaintiff  by  the  defendant,  as  a  matter 
of  fact,  and  of  law  as  well,  the  plaintiff  has 


been  deprived  of  the  conjugal  affection  and 
society  which  the  marriage  contract  entitled 
her  to  enjoy  and  required  her  husband  to 
give;  and  that  a  valuable  right,  absolutely 
sole  in  her  and  incapable  of  division,  has  been 
injured. 

''It  is  not  a  prerequisite  to  the  right  of 
the  plaintiff  to  maintain  this  suit  in  her  own 
name  that  she  should  have  been  abandoned 
by  her  husband  in  the  literal  sense,  nor  that 
she  should  have  actually  separated  herself 
from  him  by  or  without  a  decree  of  divorce. 
If  she  has  suffered  the  wrong  complained  of, 
her  right  to  redress  is  absolute;  it  cannot  be 
made  to  depend  upon  any  of  these  condi- 
tions. As  long  as  she  keeps  her  marriage 
contract,  so  long  she  has  the  right  to  the 
conjugal  society  and  affection  of  her  hus- 
band. Possibly  she  may  r^ain  these.  This 
possibility  is  her  valuable  right.  The  defend- 
ant may  not  demand  that  she  shall  sacriflce 
it  for  the  future  as  the  price  of  redress  for 
injuries  in  the  past.  Upon  the  pleadings 
there  is  a  valuable  right  in  the  wife  solely, 
and  an  injury  thereto  for  which  damages 
must  be  given  to  her  solely,  notwithstanding 
the  fact  that  she  is  living  with  her  husband; 
therefore  the  law  cannot  refuse  its  assistance. 
The  rules  of  law  which  the  defendant  invokes 
for  her  protection  are  not  applicable  to  the 
case."  This  court  in  the  King-Hanson  Case 
expressly  gave  its  full  approval  to  the  pro- 
nouncement of  the  Connecticut  court  in  the 
above  case,  as  well  as  many  like  cases  from 
other  courts.  We  deem  it  useless  to  again 
cite  them  in  this  opinion.  While  the  pre- 
cise [421]  point  here  under  consideration  did 
not  arise  in  the  King-Hanson  Case,  we  have 
no  doubt  that  this  court  would  have  approved 
the  unanswerable  reasoning  and  logic  of  the 
Connecticut  court  on  such  point  had  it  been 
there  involved.  While,  as  appellant  con- 
tends, §  4355  expressly  forbids  merely  the 
abduction  of  the  husband  from  his  wife,  and 
while  it  forbids  the  abduction  or  enticement 
of  the  wife  from  the  husband,  it  by  no  means 
follows  that  this  statute  was  intended  to 
prescribe  the  only  rule  of  conduct  as  to  the 
violation  of  the  wife's  conjugal  rights,  leav- 
ing the  wrongdoer  to  commit  with  impunity 
other  violations  of  such  rights.  Moreover, 
this  court,  in  King  v.  Hanson,  expressly  gave 
its  approval  to  Humphrey  v.  Pope,  122  Cal. 
253,  54  Pac.  847,  holding  to  the  effect  that 
subdivision  1  of  said  section  gives  to  the  wife 
the  same  protection  as  subdivision  2  gives 
to  the  husband.  This  being  true,  appellant's 
argument  is  unsound. 

The  courts  are  quite  unanimous  in  holding 
that  the  gist  of  actions  of  this  nature  is  the 
loss  of  consortium,  and  they  are  also  quite 
generally  agreed  that  "consortium"  means,  as 
counsel  fOr  respondent  argues,"  ''something 
more   than   mere   physical   presence    in   the 
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home.  To  entitle  plaintiff  to  recover,  it  was 
not  absolutely  necessary  to  show  actual 
abandonment — actual  abduction — or  adultery. 
.  .  . "  "To  understand  this,  we  do  not 
need  to  go  to  any  musty  tones,  nor  resort 
to  ancient  court  decisions;  we  need  consult 
only  our  own  common  sense, — our  sense  of 
right  and  wrong,  and  what  we,  ourselves, 
know  of  human  nature.  We  all  know  that 
nothing  else — not  even  death  itself — ^will 
cause  a  sensitive  wife  so  much  anguish, 
shame,  misery,  and  heartache,  as  to  learn 
that  her  husband  has  been  untrue  to  his 
marriage  vows  or  has  transferred  his  af- 
fections to  another.  In  such  cirdumstances 
is  the  wife's  agony  any  less — is  the  wrong 
done  her  any  less — by  the  husband  remain- 
ing in  the  family  home  with  her  ?  We  know 
that,  in  such  circumstances,  the  husband's 
presence  in  the  family  only  intensities  the 
wife's  agony — ^yct  the  whole  defense  is  based 
on  the  assumption  that  if  there  was  no  actual 
abduction — ^no  actual  abandonment — the  wife 
— the  plaintiff — suffered  no  wrong  for  which 
the  law  affords  her  a  remedy."  As  said  in 
Adams  v.  Main,  3  Ind.  App.  232,  50  Am.  St. 
Rep.  266,  29  N.  E.  792 :  "Whatever  may  have 
been  the  principle,  originally,  upon  which 
this  class  of  actions  was  maintainable,  it 
is  certain  that  the  weight  of  modern  au- 
thority bases  the  action  on  the  loss  of  the 
con€ortium, — [422]  that  is,  the  society,  com- 
panionship, conjugal  affections,  fellowship, 
and  assistance.  The' suit  is  not  regarded  in 
the  nature  of  an  action  by  a  master  for  the 
loss  of  the  services  of  his  servant ^  and  it  is 
not  necessary  that  there  should  be  any  pe- 
cuniary loss  whatever. " 

The  fact,  if  it  be  a  fact,  that  the  husband 
was  more  to  be  blamed  than  the  defendant, 
does  not  exonerate  the  latter  from  liability; 
nor  will  plaintiff*s  action  be  defeated  because 
plaintiff  was  estranged  from  her  husband 
prior  to  his  illicit  relations  with  defend- 
ant. Miller  v.  Pearce,  86  Vt.  322,  43  L.R.A. 
(X.S.)   332,  85  Atl.  620. 

Having  reached  the  above  conclusion,  it  is 
immaterial  to  plaintiff's  recovery  whether  the 
complaint  also  states  a  cause  of  action  for 
criminal  conversation,  and  also  as  to  whether 
the  latter  kind  of  action  will  lie  in  this  state 
at  the  suit  of  the  wife.  We  shall  therefore 
refrain  from  deciding  this  question;  but  the 
following  authorities  sustaining  such  an  ac- 
tion may  be  of  interest  to  the  legal  profes- 
sion. They  also  lend  support  to  our  views 
above  expressed:  8  Am.  k  Eng.  £nc.  of  Law 
(2d  ed.)  261;  Seaver  v.  Adams,  66  N.  H. 
142,  49  Am.  St.  Rep.  697,  19  Atl.  776;  Dodge 
V.  Rush,  28  App.  Caa.  (D.  C.)  149,  8  Ann. 
Oas.  671.  See  also  as  in  point  on  principle: 
Scott  v.  O'Brien,  129  Ky.  1,  16  L.R.A.(N.S.) 
742,  130  Am.  St.  Rep.  419,  110  8.  W.  260; 
CUw  v.  Chapman,  46  Am.  St.  Rep.  468,  and 


note  (125  Mo.  101,  26  L.R.A.  412,  28  8.  W. 
328);  Haynes  v.  Nowlin,  129  Ind.  681,  14 
L.R.A.  787, 28  Am.  St.  Rep.  213,  29  N.  E.  389; 
Westlake  v.  Westlake,  34  Ohio  St.  621,  82  Am. 
Rep.  397;  Hart  v.  Knapp,  70  (Donn.  135,  lOO 
Am.  St.  Rep.  989,  66  Atl.  1021;  Bennett  v. 
Bennett,  116  N.  Y.  684,  6  L.R.A.  663,  23  N. 
B.  17. 

The  author  of  the  article  on  Criminal  Con- 
versations in  8  Am.  &  Eng.  £nc.  of  Law 
(2d  ed.)  261,  says:  "As  regards  the  has- 
band,  from  time  immemorial  the  law  has 
given  him  a  right  of  action  for  damages 
against  the  seducer  of  his  wife.  But  as  re- 
gards the  wife,  though  in  natural  justice  no 
reason  exists  why  her  right  to  maintain  an 
action  against  the  seductress  of  her  husband 
should  not  be  coextensive  with  his  right  of 
action  against  her  seducer,  yet  the  common 
law  has  never  seen  fit  to  accord  to  her  the 
redress  which  it  affords  him.  The  reason  of 
this  distinction  must,  it  seems,  be  discovered 
not  in  any  principle  of  abstract  right,  but 
in  the  subservient  relation  which  the  wife 
occupied  at  the  common  law.  Hie  husband 
had  a  property  in  the  wife's  services,  and 
[423]  it  is  upon  the  loss  of  these  that  his 
right  of  recovery  was  formerly  placed;  but 
the  wife  had  no  property  in  the  services  of 
her  husband  and  so  could  maintain  no  action. 
Moreover,  at  common  law,  in  order  for  her 
to  bring  an  action,  the  husband  must  consent 
to  and  be  joined  as  a  party  plaintiff;  and 
furthermore,  as  whatever  damages  she  might 
recover  would  immediately  become  his  prop- 
erty, the  law  could  not  tolerate  such  an  in- 
decency as  that  a  man  should  so  profit  by 
his  own  wrong.  But  the  tendency  of  modem 
thought  is  to  abrogate  the  idea  of  superior 
and  inferior  from  the  relation  of  husband 
and  wife,  and  as,  under  the  statutes  which 
have  in  recent  years  been  passed  in  the  vari- 
ous states,  married  women  are  permitted  to 
sue  independently  of  their  husbands  and  to 
hold  separate  property,  the  reasons  for  the 
distinction  would  seem  no  longer  to  be  ten- 
able, and  it  has  been  held  that  under  such 
statutes  a  married  woman  may  maintain  an 
action  for  criminal  conversation.'* 

It  is  next  contended  that  the  evidence  is 
insufficient  to  sustain  the  judgment.  The 
chief  reasons  given  for  alleged  Insufllciency 
of  the  evidence  involve  legal  propositions  al- 
ready answered  by  us  adversely  to  appellant's 
contentions.  The  others  have  been  considered 
and  found  without  merit.  Owing  to  the  na- 
ture of  the  ease,  we  choose  not  to  set  forth 
the  testimony  at  length  in  this  opinion. 
Suffice  it  to  say  that  we  deem  the  verdict 
and  judgment  amply  supported  in  the  record 
by  competent  testimony. 

The  law  is  well  settled  that  direct  proof 
of  illicit  relations  is  not  required,  circum- 
-stantial  evidence  being  sufficient.  3  Riee,  £v. 
p.  632;  2  Greenl.  Ev.  14th  ed.  §§  40  et  seq.; 
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21  Cjc.  1630;  State  v.  Leek,  152  la.  12,  130 
N.  W.  1062;  Stackhouse  v.  Stackhouse,  88 
Xeb.  184,  129  N.  W.  257;  .14  Cyc.  693. 

We  find  no  error  in  the  record,  and  the 
judgment  is  accordingly  affirmed. 


KOTE. 

Aetnal  Separation  or  Abandonment  as 
Frerequiflite  to  Action  for  Aliena- 
tion of  Affeetione, 

An  action  for  alienation  of  affections  is 
based  on  the  theory  that  the  plaintiff  is  en- 
titled to  the  consortium  of  his  or  her  spouse. 
The  gist  of  the  action  is  the  loss  of  con- 
jugal fellowship  and  in  order  to  recover  it  is 
not  necessary  for  the  plaintiff  to  prove  that 
he  has  sustained  any  loss  of  services.  Lup- 
ton  v.  Underwood,  3  Boyce  (Del.)  519,  85 
Atl.  965;  Prettyman  v.  Williamson,  1  Penn. 
(Del.)  224,  39  Atl.  731;  Baker  v.  Baker,  16 
Abb.  N.  Cas.  (X.  Y.)  293.  The  court  in 
Lupton  v.  Underwood,  supra,  said:  '^The 
basis  of  the  action  is  the  loss  of  conjugal 
fellowaliip,  society  and  aid  of  the  husband. 
The  actionable  consequences  of  the  injury 
of  the  wrong,  whenever  committed,  is  the 
loss  of  consortium,  and  the  alienation  of 
affections  is  a  matter  of  aggravation.  And 
it  is  not  essential,  therefore,  to  the  main- 
tenance of  the  action  that'  there  should  be 
any  loss  of  the  husband's  services,  or  any 
pecuniary  loss  whatever." 

The  rule  therefore  obtains  generally  that 
in  an  action  for  damages  for  the  alienation 
of  the  affections  of  the  husband  or  wife,  it 
is  not  essential  that  there  should  be  actual 
separation    of   the   spouses   or   an    abandon- 
ment of   tlie    plaintiff   as    a   result   of   tlie 
alienation.     Parker    v.    Newman    (Ala.)    75 
So.  479;   Foot  v.  Card,  58  Conn.  1,  18  Atl. 
1027,  18  Am.   St.   Rep.  258,  6  L.R.A.   829; 
Betser  v.  Betser,  87  111.  App.  399,  judgment 
affirmed  186  111.  537,  58  N.  E.  249,  78  Am. 
St.  Rep.  303,  52  L.R.A.  630;  Adams  v.  Main, 
3  Ind.  App.  232,  29  N.  E.  794,  50  Am.  St. 
Rep.  206;   Rinehart  v.  Bills,  82  Mo.  534,  52 
Am.  Rep.  385;  Van  Olinda  v.  Hall,  88  Hun 
452,  34  N.  Y.  S.  777;  Heermance  v.  James, 
47  Barb.    (X.   Y.)    120,   32   How.   Pr.    142; 
Bannister  v.  Thompson,  29  Ont.  L.  Rep.  562, 
5  Ont.  W.  N.  358,  15  Dominion  L.  Rep.  733; 
Lellis  V.  Lambert,  24  Ont.  App.  653;   Baily 
V.  King,  27  Ont.  App.  703.     See  also  Swear- 
ingen  v.  Bray  (Tex.)   157  S.  W.  953. 

The  court  in  Adams  v.  Main,  3  Ind.  App. 
232,  29  N.  E.  792,  50  Am.  St.  Rep.  266,  said: 
**But,  even  if  we  were  to  concede  that  the 
husband's  right  to  maintain  this  action  is 
based  upon  the  loss  of  services  of  the  wife, 
as  the  appellant  contends,  it  does  not  neces- 
sarily follow,  by  any  means,  that  there  must 
have  been  actual  separation  of  the  parties, 
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(or  as  we  have  seen  from  the  quotation  from 
Bishop,  one  of  the  very  consequences  of  the 
loss  of  the  affections  is  that  it  lessens  the 
value  and  efficiency  of  her  services,  even  if 
she  continues  to  perform  them.  It  seems 
plain,  therefore,  that,  if  it  can  be  shown 
that  the  defendant  did  that  which  impaired 
the  value  of  such  services,  he  would  still  be 
liable,  even  though  he  did  not  deprive  the 
husband  of  them  entirely." 

It  was  held  in  Banister  v.  Thompson,  29 
Ont.  L.  Rep.  502,  6  Ont.  W.  N.  358,  15 
Dominion  L.  Rep.  733,  that  the  plaintiff  was 
entitled  to  recover  although  his  wife  was  still 
residing  with  him  in  his  house,  and  although 
adultery  had  not  been  found  either  expressly 
or  impliedly  as  included  in  the  wrongful  acts 
attributed  to  the  defendant.  The  court  said : 
"The  wife,  while  living  under  her  husband's 
roof,  had  entirely  ceased  to  discharge  any 
wifely  function.  She  slept  in  her  own  room, 
locking  the  door.  She  refused  to  speak  to 
her  husband ;  and  he  was  as  fully  deprived  of 
her  consortium  as  if  she  lived  in  a  separate 
building.  It  is  said  that  this  constitutes 
no  cause  of  action,  because  the  defendant  him- 
self has  not  actually  received  her  to  his  own 
house.  I  do  not  think  that  .this  is  so.  It 
is  not  the  fact  that  the  woman  is  staying 
with  her  paramour  that  constitutes  the 
wrong;  it  is  depriving  the  plaintiff  of  the 
wife's  consortium,  which,  under  the  circum* 
stances,  is  just  as  full  and  complete  as  if  the 
wom&n  had  been  forcibly  abducted." 

The  fact  that  there  is  no  actual  departure 
of  the  wife  from  the  husband  does  not  lessen 
the  injury.  The  right  of  action  exists  if  the 
wife  refuses  to  receive  or  acknowledge  the 
plaintiff  as  her  husband  and  to  live  with  him 
as  such;  if  she  refuses  to  give  him  comfort, 
fellowship  and  society;  if  she  refuses  to 
assist  and  aid  him  in  his  domestic  affairs. 
Heermance  v.  James,  47  Barb.  (N.  Y.)  120, 
32  How.  Pr.  142,  wherein  the  court  said: 
"Her  actual  presence  in  his  house  and  with 
him,  under  such  circumstances,  maintaining 
and  exhibiting  towards  him  such  feeling, 
could  afford  him  no  relief  from  the  injury 
inflicted,  but  would  rather  add  the  provoca- 
tion of  insult  to  the  keenness  of  suffering. 
It  would  continue  before  him  a  present,  liv- 
ing, irritating,  aggravating  if  not  consuming 
source  of  grief,  which  even  her  absence  might 
in  a  measure  relieve.  At  all  events,  it  would 
relieve  him  from  the  burthen  of  her  support, 
if  she  were  absent." 

It  has  been  held  that  a  written  agreement 
by  a  husband  and  wife  to  live  apart  from 
each  other  is  no  bar  to  a  recovery  in  an  ac- 
tion for  the  alienation  of  the  husband's  af- 
fections. The  marriage  relation  and  the 
rights  appertaining  thereto  exist  until  the 
parties  are  separated  by  death  or  divorce. 
An  agreement  to  live  apart  does  not  wholly 
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extinguish  those  rights.  Hence  the  act  of 
alienating  the  husband's  affections  is  the 
exclusion  of  the  greater  right,  in  which  the 
separation,  as  a  lesser  right,  is  contained. 
Betser  v.  Betser,  87  111.  App.  399,  judgment 
affirmed  186  111.  637,  58  N.  E.  249,  78  Am. 
St.  Rep.  303,  52  L.R.A.  630.  See  to  the  same 
effect  Jenkins  v.  Ghism,  76  S.  W.  405,  25 
Ky.  L.  Rep.  736. 

It  was  held  in  Rinehart  v.  Bills,  82  Mo. 
534,  52  Am.  Rep.  385,  tliat  in  an  action 
for  the  alienation  of  the  affections  of  one's 
wife  it  is  not  necessary  to  prove  that  she 
was  actually  seduced  away  from  him;  that 
the  gist  of  the  injury  is  in  the  alienation  of 
the  wife's  affections  regardless  of  the  conse- 
quences of  the  wrong.  The  court  said:  "That 
the  injury  in  this  instance  did  not  culminate 
in  adultery  and  elopement  is  a  fact  not  due 
to  the  plaintiff's  forbearance,  but  to  the  wife's 
prudent  reflection  and  laudable  repentance. 
The  alienation  of  the  wife's  affections  for 
which  the  law  gives  redress,  may  be  accomp- 
lished notwithstanding  her  continued  resi- 
dence under  her  husband's  roof.  Indeed  it 
has  been  not  unfrequently  remarked  by  au- 
thors and  jurists,  that  such  continued  resi- 
dence after  th^  alienation  has  been  effected, 
so  far  from  leaving  the  husband  without  a 
good  cause  of  action,  contributes  an  aggra> 
vation  to  his  injury,  from  which  an  elope- 
ment might  well  be  accepted  in  the  nature  of 
an  alleviation." 

It  has  been  held  that  the  fact  that  the 
plaintiff  and  her  husband  are  still  living  to- 
gether is  no  defense  to  an  action  for  the 
alienation  of  her  husband's  affections.  As 
Ipng  as  the  wife  keeps  ■  her  marriage  con- 
tract BO  long  has  she  the  right  to  the  con- 
jugal society  and  the  affection  of  her  hus- 
band. It  is  not  necessary  that  she  should 
have  actually  separated  from  him  by  or  with- 
out a  decree  of  divorce.  Foot  v.  Card,  58 
Conn.  1,  18  Atl.  1027,  18  Am.  St  Rep.  258, 
6  L.R.A.  829« 
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DlToree  ^  CondonatioB  —  Definitioii. 

''Condonation"  is  the  forgiveness,  express 
or  implied,  by  one  of  the  married  parties  of 
an  offense  which  he  loiows  the  other  has  com- 


mitted against  the  marriage,  on  the  condition 
of  being  continually  afterwards  treated  by 
the  other  with  conjugal  kindness,  and  that 
there  shall  be  no  just  cause  for  complaint  in 
the  future  resulting  in  the  rule  that,  while 
the  condition  remains  unbroken,  there  can  be 
no  divorce,  but  that  a  breach  of  it  revives 
the  original  remedy. 

[See  note  at  end  of  this  case.] 
Breacli  of  Condition  of  Condonation. 

While  cohabitation  while  a  divorce  proceed- 
ing is  pending  is  ordinarily  a  condonation, 
and  a  bar  to  the  relief  prayed  for,  yet  when 
the  charge  is  cruelty,  much  less  cruel  treat- 
ment than  would  be  necessary  for  a  good 
ground  for  divorce,  will  suffice  to  avoid  the 
defense  of  condonation,  and  the  wife,  owing 
to  her  helplessness,  is  more  indulgently  con- 
sidered as  to  condonation  than  the  husband, 
and  if  the  condition  of  condonation  in  such 
case  is  broken  by  a  renewal  of  the  acts  of 
cruelty,  the  original  right  to  relief  remains. 

[See  note  at  end  of  this  case.]  . 

Same. 

In  a  suit  for  divorce  on  the  ground  of  the 
husband's  ci'uelty,  defended  on  the  ground  of 
condonation  by  cohabitation  pending  the  suit, 
the  evidence  by  the  wife  is  held  to  sustain  the 
burden  of  showing  a  breach«of  the  condition 
by  renewed  acts  of  cruelty. 

[See  note  at  end  of  this  case.] 


A  wife's  petition  for  divorce  on  the  ground 
of  cruelty,  wherein  the  defense  is  condonation 
by  cohabitation  pending  the  proceeding,  but 
where  it  is  found  that  the  condition  of  the 
condonation  had  been  broken  by  renewed  acts 
of  cruelty,  is  not  thereby  abated,  but  the 
petitioner  may  rightfully  proceed  and  obtain 
a  divorce  thereunder. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  counties:  Boban,  Judge. 

Action  for  divorce.  Ersilia  Egidi,  peti- 
tioner, and  Ettore  Egidi,  respondent.  Judg- 
ment for  petitioner.  Respondent  alleges 
exceptions.  The  facts  are  stated  in  the 
opinion.    Exceptions  ovebrulsd. 

Anthony  V,  Pettine  for  petitioner. 
Bennie  Cioficiarulo  for  respondent. 

[482]  Baker,  J.  This  is  a  petition  for 
divorce  from  bed  and  board  containing  a 
prayer  for  the  custody  of  two  children  of  the 
ages  of  five  and  three  years,  respectively, 
and  for  an  allowance  for  the  support  of  the 
petitioner  and  her  children.  The  sole  ground 
alleged  in  the  petition  is  extreme  cruelty. 

The  case  was  heard  in  the  Superior  Court 
on  the  24th  and  25th  day  of  September,  1914. 
At  the  close  of  the  testimony  in  chief  for 
the  petitioner  and  after  all  the  testimony  was 
in  the  respondent  moved  to  dismiss  the  case 
on  the  ground  of  condonation.  The  motions 
were  denied  and  to  the  denial  of  the  last 
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motion  the  respondent  excepted  as  well  aa 
to  the  decision  hereinafter  referred  to.  After 
the  denial  of  the  second  motion  the  court  de- 
cided in  favor  of  the  petitioner,  granting  her 
prayer  for  a  limited  divorce,  awarding  her  the 
custody  of  the  minor  children  and  ordering  the 
respondent  to  pay  her  six  dollars  each  week 
for  the  support  of  herself  and  the  children 
and  a  decree  to  that  effect  was  entered  said 
September  25.  The  case  is  before  this  court 
on  respondent's  bill  of  exceptions  setting  up 
the  two  grounds  of  insufficiency  of  evidence 
and  condonation.  He  does  not  really  press 
the  point  of  insufficiency  of  evidence  and 
from  an  examination  of  the  transcript  of  the 
testimony  in  the  case  we  are  of  the  opinion 
that  the  decision  of  the  trial  judge  as  to 
the  existence  of  extreme  cruelty  is  amply 
sustained,  so  that  the  only  question  requir- 
ing consideration  is  that  of  condonation. 

The  claim  of  condonation  is  based  upon 
the  admissions  of  the  petitioner  herself,  that 
after  signing  the  petition  for  divorce  she  re- 
turned to  her  home  and  remained  there  three 
days  and  that  she  at  that  time  slept  with 
her  husband.  The  husband's  claim  is  that 
she  lived  with  him  from  seven  to  nine  days. 
Her  testimony  on  which  tlie  claim  of  con- 
donation is  based  is  as  follows:  "62  C.  Q. 
After  you  signed  this  paper"  (the  petition) 
*Vou  went  back  home  and  lived  with  your 
husband  for  ten  days,  didn't  you?  A.  No 
sir.  63  C.  Q.  How  many  days?  A.  The  first 
time  I  signed  the  paper  I  went  home  and 
«tood  with  him  three  days  more.  I  thought 
he  probably  would  be  all  right,  but  then 
[483]  when  I  saw  that  he  kept  on  slapping 
me  I  went  away."  .  .  .  "66  C.  Q.  Then 
after  you  signed  the  petition — ^A.  I  did  that 
to  see  whether  he  would  be  good  or  not,  but 
when  I  saw  he  kept  on  slapping  me,  then  I 
couldn't  stand  it  any  longer.  67.  C.  Q.  After 
you  signed  that  petition  you  lived  with  your 
husband,  is  that  right?  A.  The  first  time  I 
said  I  have  been  there  three  days,  the  second 
time  I  never  went.  68.  C.  Q.  Well,  how  many 
petitions  for  divorce  have  you  signed  within 
the  past  six  or  seven  months?  A.  Tliat  is 
all,  only  one.  I  think  there  was  a  letter 
written."  .  .  .  "74  C.  Q.  And  at  the  time 
Tou  signed  that  it  was  explained  to  you  that 
you  were  asking  for  a  separation  from  your 
husband?  A.  Yes  sir.  75  C.  Q.  Now,  bear 
that  in  mind,  I  am  talking  about  when  you 
signed  this  paper  you  went  home  and  lived 
with  your  husband.  Answer  yes  or  no.  A. 
Yes,  sir,  three  days."  .  .  .  "77  C.  Q. 
You  slept  with  your  husband?  Answer  yes 
or  no.  A.  Yes,  I  slept  with  my  husband. 
I  don't  suppose  I  would  sleep  with  somebody 
else.  78  C.  Q.  You  say  that  three  days  after- 
wards you  left  him?  A.  Yes,  because  he 
flapped  me  and  T  couldn't  stand  it  any  longer 
and  I   left  him."    In   connection   with   this 
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testimony  these  facts  as  they  appear  from 
the  papers  in  the  case  may  properly  be  noted. 
The  petition  in  this  case  was  signed  and 
sworn  to  August  4,  1914.  It  was  filed 
August  5  and  citation  was  issued  the  s%Die 
day.  The  citation  was  given  to  the  sheriff 
August  6  and,  as  shown  by  the  officer's  re- 
turn, served  upon  the  respondent  August 
11th. 

Ck)ndonation  has  been  repeatedly  defined  by 
the  courts  and  text  writers,  but  the  defini- 
tion as  given  in  Section  269,  Vol.  2,  Bishop 
on  Marriage,  Divorce  and  Separation,  may 
be  accepted  as  a  satisfactory  one.  It  is  as 
follows:  "Sec.  269.  Condonation  is  the  re- 
mission by  one  of  the  married  parties  of  an 
offence  which  he  knows  the  other  has  com- 
mitted against  the  marriage  on  the  condition 
of  being  continually  afterward  treated  by 
the  other  with  conjugal  kindness, — resulting 
in  the  rule  that  while  the  condition  remains 
unbroken  [484]  there  can  be  no  divorce,  but 
a  breach  of  it  revives  the  original  remedy.'* 
Certain  other  things  relating  to  condonation 
seem  to  be  so  well  settled  that  it  is  needless 
to  cite  authorities  in  their  support;  for  ex- 
ample, the  forgiveness  of  the  act  or  acts  com- 
plained of  may  be  expressed  or  implied;  the 
law  always  implies  a  condition  that  there 
shall  be  no  just  cause  for  complaint  in  the 
future;  condonation  is  available  as  a  de- 
fence to  the  charge  of  cruelty,  but  the  defence 
is  more  easily  avoided  when  set  up  against 
such  a  charge  than  to  the  charge  of  adultery; 
where  the  charge  is  cruelty  much  less  cruel 
treatment  than  would  be  necessary  to  be  a 
good  ground  for  divorce  will  suffice  to  avoid 
the  defence  of  condonation  and  a  wife  is 
more  indulgently  considered  as  to  condona- 
tion  than  her  husband  owing  to  her  compara- 
tive helplessness  and  her  greater  dependence 
upon  him  so  that  voluntary  cohabitation  on 
her  part  following  acts  of  cruelty  on  his  part 
will  not  always  operate  as  a  condonation  to 
defeat  a  petition  for  divorce.  In  Wilson  v. 
Wilson,  16  R.  I.  124,  13  Atl.  102,  where  the 
petitioning  wife  lived  with  the  respondent 
"receiving  him  as  husband"  for  ten  days  after 
the  last  act  of  violence,  reasons  were  found 
to  exist  for  holding  that  this  did  not  amount 
to  a  condonation  of  the  cruelty  complained  of. 
'  Two  questions  arise  upon  the  quoted  testi- 
mony of  the  petitioner  and  the  facts  stated 
in  connection  therewith.  First:  Do  her  acts 
after  signing  the  petition  amount  to  a  con- 
donation of  the  offence  charged?  Second: 
If  so,  was  the  condition  of  condonation  brok- 
en by  a  renewal  of  the  acts  of  cruelty  so  that 
the  original  remedy  remained?  As  the  jus- 
tice of  the  Superior  Court  granted  her  peti- 
tion, although  the  claim  of  condonation  was 
made  before  him,  his  decision  clearly  shows 
that  in  his  judgment  this  claim  was  not  well 
founded.     But  whether  the  ground  of  his  de- 
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cision  was  that  the  conduct  of  the  petitioner 
after  signing  the  petition  did  not  amount  to 
a  condonation  or  that  while  amounting  to  a 
condonation  it  was  forfeited  as  a  defence  by 
a  subsequent  act  of  cruelty  it  is  impossible 
to  say. 

[4S5]  In  view  of  the  indulgence  extended 
to  wives  in  such  cases,  and  in  view  also  of  the 
facts  that  the  two  young  children  needed  her 
care,  that  the  husband  was  the  wage  earner, 
that  they  'were  poor  and  must  of  necessity 
have  lived  in  restricted  quarters  with  meagre 
furnishings,  as  indicated  by  the  small  weekly 
allowance  ordered  in  the  decree  to  be  paid 
for  the  support  of  the  wife  and  her  children, 
her  inability  to  speak  English  and  her  fairly- 
presumable  ignorance  of  the  possible  insig- 
nificance of  her  conduct  in  its  relation  to  this 
case  in  returning  to  the  home  and  bed  of  her 
husband  strong  grounds  exist  for  urging  that 
such  conduct  did  not  amount  to  a  condona- 
tion of  her  husband's  offense.  And  if  this 
be  held  there  would  be  an  end  of  the  defense. 
On  the  other  hand  where  one  has  shown  a 
belief  in  a  charge  of  marital  misconduct  by 
filing  a  petition  for  divorce,  it  is  ordinarily 
held  that  cohabitation,  while  the  proceeding 
is  pending,  is  to  be  regarded  as  condonation 
and  a  bar  to  the  relief  prayed  for.  See  Sec. 
295,  Vol.  2,  Bishop  on  Marriage,  Divorce 
and  Separation.  Taking  this  into  considera- 
tion in  connection  with  petitioner's  answers 
to  C.  Q.  63  and  66,  as  above  stated,  wherein 
she  gives  as  the  reason  for  going  back  not 
any  of  the  things  mentioned  above,  but  that 
it  was  "to  see  whether  he  would  be  good  or 
not,"  and  that  she  "thought  he  probably 
i^ould  be  all  right,"  the  inference  that  she 
went  back  intending  to  live  with  him  on  the 
condition  that  he  would  treat  her  with  con- 
jugal kindness  is  perhaps  not  unreasonable. 
If  that  inference  were  adopted,  her  conduct 
might  be  regarded  as  amounting  to  a  con- 
donation. Assuming  that  to  be  the  case,  was 
there  a  breach  of  the  condition?  She  testi- 
fies that  he  continued  to  slap  her  after  she 
went  back  and  he  denies  it.  They  are  the 
only  two  witnesses  on  this  point.  The  bur- 
den is  upon  her  to  prove  it.  They  do  not  as 
witnesses  necessarily  offset  each  other.  The 
court  on  reasonable  grounds  may  believe  one 
and  not  the  other.  We  think  the  record 
shows  that,  speaking  generally,  the  trial 
judge  gave  greater  credit  to  her  testimony 
than  to  his.  A  careful  examination  of  the 
record  leads  us  to  the  conclusion  [486]  that 
her  testimony  is  the  more  trustworthy  and 
that  it  is  reasonable  to  conclude  that  her 
statements  as  to  ill-treatment  after  her  re- 
turn to  him  are  correct.  For  example,  he 
says  that  he  was  served  with  the  citation 
August  4th,  while  as  already  shown  it  was 
not  issued  until  August  5th  and  service 
thereof  was  really  made  August  llth,  several 


days  after  she  had  finally  left  him.  In  thi» 
connection  see  Robbins  v.  Robbins,  100  Mass. 
150,  151,  07  Am.  Dec.  01,  and  Hann  v.  Hann, 
58  N.  J.  Eq.  211,  42  Atl.  564. 

Upon  this  finding  of  fact  the  defense  of 
condonation  falls  as  the  parties  have  not 
lived  together  since  the  last  act  of  cruelty. 
It  is  not  necessary  to  cite  cases  to  show  this, 
as  the  definition  above  quoted  points  out  the 
conditional  character  of  the  forgiveness,  as 
well  as  the  effect  of  a  breach  of  the  condi- 
tion. But  the  case  of  Sewall  v.  Sewall,  122 
Mass.  156,  23  Am.  Rep.  299,  with  the  cases 
therein  cited,  well  illustrates  the  matter. 
In  that  case  the  wife  had  previously  filed  a 
petition  for  divorce  on  account  of  adultery. 
While  the  case  was  pending  she  and  her  hus- 
band made  a  settlement  of  their  former  trou- 
bles, in  fulfillment  of  which  she  dismissed  the 
petition  and  agreed  to,  and  did  live  with  him 
on  condition  of  his  conducting  himself  in  a 
proper  marital  manner.  On  a  repetition  of 
his  offense  afterwards,  in  subsequent  pro- 
ceedings for  divorce  it  was  held  that  such 
dismissal,  agreement  and  condonation  did  not 
bar  the  wife  from  seeking  a  divorce  for  either 
her  husband's  earlier  or  his  later  acts  of 
adultery. 

As  to  the  present  case,  therefore,  it  is  un- 
questionably true  after  what  has  been  said 
that  upon  the  wife's  leaving  her  husband  on 
August  7  th  or  8th  she  was  then  free  to  begin 
proceedings  for  divorce  on  the  ground  of  ex- 
treme cruelty  and  to  prove  in  support  there- 
of any  such  acts  prior  to  the  filing  of  her 
petition.  In  other  words,  her  right  of  action 
existed  as  fully  as  if  the  question  of  con- 
donation had  never  arisen. 

The  only  question  remaining  is  whether 
under  the  facts  found  to  exist  in  the  present 
case  the  petitioner  could  rightfully  proceed 
and  obtain  a  divorce  under  the  petition  [487] 
signed  August  4th.  In  other  words,  was  the 
petition  in  effect  abated  by  anything  which 
was  shown  to  have  occurred  after  its  signing? 
It  does  not  seem  necessary  to  so  hold.  In 
principle  we  do  not  see  why  the  petitioner 
may  not  proceed  with  her  present  petition. 
Slie  must,  of  course,  obtain  the  decree,  if  at 
all,  upon  acts  of  the  respondent  committed 
by  him  before  she  filed  her  petition,  but  when 
at  the  trial  the  defendant  set  up  the  de- 
fence of  condonation  by  her  conduct  since 
such  filing  there  would  seem  to  be  no  good 
reason  why  in  reply  she  might  not  present 
evidence  of  his  conduct  which,  if  established, 
would  defeat  such  defence.  If  he  was  per- 
mitted to  show  her  conditional  forgiveness, 
in  fairness  she  should  he  permitted  to  show 
a  breach  of  the  condition.  There  are  not 
many  cases  on  the  precise  point.  In  Doug- 
lass V.  Douglass,  81  la.  258,  47  N.  W.  92, 
which  was  a  petition  for  divorce  on  account 
of  cruel  treatment,  the  court  on  page  266 
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Bftjs:  ."There  is  a  claim  of  condonation  be- 
cause of  cohabitation  after  commencement 
of  this  suit.  The  claim  has  no  support  in 
the  record  because  of  the  after  conduct  of 
the  defendant."  The  record  shows  a  repe* 
tition  of  cruelty  after  cohabitation. 

In  Tackaberry  v.  Tackaberry,  101  Mich. 
102,  59  N.  W.  400,  the  husband  filed  a  peti- 
tion for  divorce  on  the  ground  of  extreme 
cruelty.  Afterwards  while  the  petition  was 
still  pending  in  court  the  parties  composed 
their  difficulties  and  lived  with  each  other 
again  for  a  short  time,  when  they  again  sepa- 
rated. The  wife  then  filed  an  answer  to 
the  petition  making  charges  of  cruelty  and 
drunkenness  against  him  and  asked  that  the 
answer  be  treated  as  a  cross  bill.  The  court 
on  page  104  says:  "It  is  clear  that  the 
reconciliation  did  not  operate  to  divest  the 
court  of  jurisdiction.  Defendant  afterwards 
came  in  and  filed  her  cross  pill,  made  counter 
charges,  and  upon  proof  the  court  gave  her 
a  decree.  Nor  was  the  cohabitation  a  bar  to 
the  divorce  upon  the  ground  of  extreme 
cruelty.  Even  condonation  of  adultery  is  but 
a  conditional  forgiveness,  and  a  repetition 
revises  the  offense." 

[488]  In  Harnett  v.  Harnett,  59  la.  401, 
13  N.  W.  408,  the  wife  who  was  the  peti- 
tioner remained  in  the  same  house  with  the 
husband  and  cooked  and  washed  for  him  until 
the  decree  was  rendered,  without  however 
sustaining  more  intimate  relations  with  him. 
It  was  held  that  this  did  not  amount  to  a 
condonation. 

In  Morton  v.  Morton,  117  Cal.  443,  49  Pao. 
557,  the  wife  sought  the  divorce  on  the 
ground  of  extreme  cruelty.  The  complaint 
was  filed  September  25,  1895,  and  the  sum- 
mons was  served  on  the  defendant  on  Oc- 
tober 14th.  The  petitioner  lived  and  co- 
habited with  her  husband  after  the  action 
was  commenced  and  until  the  summons  was 
served.  It  was  held  that  there  was  no  con- 
donation. This  case  lacks  the  importance  of 
the  other  cases  cited  as  an  authority  because 
the  decision  rests  mainly  on  a  statute  re- 
quiring proof  of  ''an  express  agreement  to. 
condone"  accompanying  acts  which  ordinarily 
might  be  held  to  imply  condonation.  In  this 
ease,  however,  there  was  evidence  of  harsh* 
ness  and  cruelty  on  the  part  of  the  husband 
after  the  commencement  of  the  action. 

On  the  other  hand,  in  Bronson  v.  Bronson, 
7  Phila.  405,  it  was  held  that  condonation 
pending  proceedings  in  divorce  for  adultery 
puts  an  end  to  them  and  subsequent  acts  of 
adultery  will  not  avoid  its  effect.  But  this 
was  based  on  a  statute  explicitly  providing 
that  if  a  libelant  having  knowledge  of  an  act 
of  adultery  ''shall  admit  the  respondent  into 
conjugal  society  and  embraces,  the  same  shall 
be  a  perpetual  bar  to  the  divorce."  It  was 
pointed  out,  however,  that  this  applied  only 
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to  proceedings  for  divorce  on  account  of 
adultery. 

In  Thelin  v.  Thelin,  8  111.  App.  421,  424,  it  is 
held  that  evidence  of  renewed  acts  of  cruelty 
subsequent  to  a  condonation  would  have  to 
be  availed  of  by  a  supplemental  bill  and  not 
under  the  original  bill.  The  court  says: 
"For  in  respect  to  the  causes  alleged  in  the 
original  bill  they  had  been  extinguished  by 
the  condonation.  This  principle  is  elemen- 
ti^ry  and  requires  the  citation  of  no  authori- 
ties." It  is  difficult  to  understand  how  this 
statement  could  be  [489]  made,  for  as  al- 
ready indicated  the  great  and  practically  the 
entire  weight  of  authority  is  otherwise. 

We  are  of  the  opinion,  therefore,  that  both 
upon  principle  and  the  weight  of  authority 
the  petitioner  in  this  case  is  not  barred  from 
obtaining  a  divorce  under  her  present  peti- 
tion by  reason  of  any  evidence  on  which  the 
respondent  has  based  his  claim  of  condona- 
tion. 

The  respondent's  exceptions  are  overruled 
and  the  case  is  remitted  to  the  Superior 
Court  for  further  proceedings. 
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Introductory, 

It  is  the  purpose  of  this  note  to  review 
the  recent  cases  dealing  with  the  question 
of  condonation  as  a  defense  in  an  action  for 
divorce.  The  earlier  cases  on  the  subject 
are  collected  in  the  note  to  Anderson  ▼.  An- 
derson, Ann.  Cas.  191 2C  1. 
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Definition, 

The  definition  of  condonation  as  given  in 
the  reported  case  contains  substantially  all 
the  elements  and  prerequisites  of  condona- 
tion as  universally  recognized  by  the  courts 
having  occasion  to  deal  with  the  subject. 
Thus  in  Weber  v.  Weber,  195  Mo.  App.  126, 
189  S.  W.  677,  the  court  defined  condonation 
as  follows:  ''The  term  'condonation,'  as  used 
in  divorce  proceedings,  has  no  different  mean- 
ing than  when  used  with  reference  to  the  vio- 
lation of  any  duty  or  obligation,  and  is  used 
in  the  law  of  master  and  servant,  lessor  and 
lessee,  etc.  It  means  a  forgiveness  and  par- 
don, after  full  knowledge  of  past  wrong,  fault, 
or  deficiency  on  condition,  express  or  implied, 
that  same  will  not  be  repeated. 

The  condonation  in  cases  of  this  character 
is  always  conditional  on  future  good  conduct. 
Black  V.  Black  (Ala.)  74  So.  338;  Bliss  v. 
Bliss,  161  Mo.  App.  70,  142  S.  W.  1081;  Her- 
riford  v.  Herriford,  169  Mo.  App.  641,  165 
S.  W.  855;  Kennedy  v.  Kennedy  (Mo.)  182 
S.  W.  100 ;  Kostachek  v.  Kostachek,  40  Okla. 
747,  140  Pac.  1021.  As  was  said  in  Dimmitt 
V.  Dimmitt,  167  Mo.  App.  94, 150  S.  W.  1107 : 
"Condonation  is  but  forgiveness  upon  condi- 
tion of  subsequent  fidelity.  If  the  condition 
is  not  kept,  the  rights  of  the  injured  party 
are  restored  as  if  there  had  been  no  con- 
donation." 

In  Koch  V.  Koch,  62  Pa.  Super.  Ct.  607,  it 
was  said:  "In  every  definition  given  of  con- 
donation, and  there  are  many,  it  is  an  un- 
varying condition,  that  while  it  is  often 
used  as  a  technical  word,  it  necessarily  in- 
cludes the  operation  of  the  mind  induced  by 
words  or  acts  as  forgiveness,  the  free,  volun- 
tary and  full  remission  of  a  matrimonial 
offense;  and  offer  on  the  one  side  to  forgive 
upon  specified  conditions  and  performance  of 
those  conditions  by  the  other ;  .  .  .  a  con- 
tinuance of  the  connubial  relation  with  full 
knowledge  of  all  the  facts  giving  rise  to  the 
cause  of  divorce." 

So  in  Page  v.  Page,  167  N.  C.  346,  83  S.  E. 
625,  wherein  it  was  held  that  evidence  of 
forgiveness  alone  was  not  sufficient  to  es- 
tablish condonation,  the  court  said:  "The 
defendant  places  stress  on  the  fact  that  the 
plaintiff  said  she  had  forgiven  the  defendant. 
.  .  .  Condonation  is  forgiveness  upon  con- 
dition, and  the  condition  is  that  the  party- 
forgiven  will  abstain  from  like  offense  after- 
wards, and  moreover  treat  the  forgiving 
party  in  all  respects  with  conjugal  kind- 
ness. If  the  condition  shall  be  violated,  the 
original  status  is  revived:* 


!-•* 


Elements  of  Condonation* 

KN0WLEaX]E    OF    ACT    CONDONED. 

It  is  agreed  that  there  can  be  no  condona- 
tion of  a  marital  offense  unless  the  injured 


spouse  had  knowledge  of  the  wrong  done  him 
or  her.  Knowles  v.  Knowles  (Del.)  100  Atl. 
569;  Speiser  ▼.  Speiser,  188  Mo.  App.  328, 
176  S.  W.  122;  Frost  v.  Frost,  85  N.  J.  Eq. 
571,  96  Atl.  1010 ;  Newton  v.  Newton,  86  N.  J. 
Eq.  129,  97  Atl.  294;  Bedding  v.  Redding 
(N.  J.)  85  Atl.  712;  Canning  v.  Canning,  87 
Vt.  492,  Ann.  Cas.  1916C  344,  89  Atl.  1088. 
In  Greims  ▼.  Greims,  80  N.  J.  Eq.  233,  83 
Atl.  1001,  reversing  80  N.  J.  Eq.  331,  79  Atl. 
1048,  the  knowledge  required  to  be  possessed 
by  one  spouse  of  the  offense  committed  by 
the  other  was  termed  "reasonable  knowledge" 
as  defined  by  the  court  in  Marsh  v.  Marsh, 
13  N.  J.  Eq.  281,  wherein  it  was  said:  ''Rea. 
sonable  knowledge  may  be  said  to  have  been 
had  when  information  of  a  fact  is  given  by 
credible  persons,  speaking  of  their  own  knowl- 
edge, particularly  if  the  same  facts  be  after- 
wards proved,  and  they  become  instrumental 
in  the  proof."  Commenting  on  this  defini- 
tion the  court  in  Greims  y.  Greims,  supra, 
said:  "In  using  the  term  'reasonable  knowl- 
edge' in  the  case  of  Marsh  v.  Marsh,  there 
can  be  no  doubt  but  that  Chancellor  Green 
was  considering  merely  legal  proof,  for  he 
says,  'reasonable  knowledge  may  be  said  to 
have  been  had  when  information  of  a  fact  is 
given  by  credible  persons,  speaking  of  their 
own  knowledge,  particularly  if  the  same  facts 
bo  afterwards  proved  and  they  become  instru- 
mental in  the  proof.'  If  then  the  evidence 
in  this  cause  had  shown  that  the  petitioner 
had  produced  any  facts  in  evidence  proving 
the  guilt  of  the  defendant  and  of  which 
he  was  aware  before  he  ceased  having  marital 
relations  with  her,  admittedly  there  would  be 
ground  for  the  position  of  the  court  below 
that  such  marital  intercourse  was  a  condona- 
tion of  the  guilt  of  the  wife."  It  appeared 
from  the  evidence  in  that  case  that  the  hus- 
band found  a  letter  on  his  wife's  bureau 
which  caused  him  to  be  suspicious  of  her 
fidelity  but  on  confronting  her  with  it  ac- 
cepted her  explanation  as  true.  Later  he 
told  her  uncle  that  he  was  going  to  leave 
her  as  she  had  been  untrue  to  him,  which 
however  he  denied.  He  spoke  to  his  wife's 
mother  of  his  suspicions  and  later  consulted 
his  attorney  regarding  the  matter.  A  man 
living  with  him  told  him  that  he  carried 
messages  between  his  wife  and  the  man  sus- 
pected of  having  improper  relations  with  her. 
The  court  held  that  this  evidence  merely 
showed  suspicion  on  the  part  of  the  hus- 
band and  a  determination  to  investigate  but 
did  not  show  a  reasonable  or  legal  knowl- 
edge of  her  guilt  sufficient  to  support  a  de- 
fense of  condonation. 

'  In  Howard  v.  Howard,  188  Mo.  App.  664, 
.  176  S.  W.  483,  wherein  it  appeared  that  a 
wife  believed  that  any  immoral  conduct  on 
the  part  of  her  husband  had  ceased  and  con- 
tinued to  live  with  him  under  that  belief 
when  in  fact  he  was  continuing  his  improper 
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ccnduet,  it  was  held  that  there  was  no  con- 
donation. 

YOLUIVTABT  CHASAGTBB  OF  CONDOITAIION. 

In  order  to  constitute  condonation  of  a 
breach  of  the  marital  obligations  any  forgive- 
nefls  or  reconciliation  must  be  voluntary  on 
the  part  of  the  injured  spouse,  and  if  the 
continued  cohabitation  after  knowledge  of  the 
offense  is  brought  about  through  force,  or 
duress,  there  is  no  condonation.  Price  v. 
Price,  127  Ark.  606,  192  S.  W.  893 ;  Mandelin 
y.  Mandelin,  120  Minn.  198,  139  N.  W.  152; 
Leech  v.  Leech,  82  N.  J.  Eq.  472,  89  Atl.  61; 
Beebe  v.  Beebe,  174  App.  Div.  408,  100  N. 
Y.  8.  967. 

However  in  Leech  ▼.  Leech,  supra,  it  ap- 
peared that  the  wife  submitted  to  the  con- 
jugal embraces  of  her  husband  for  a  period 
of  seven  months  after  she  had  knowledge  of 
his  adulterous  acts,  which  the  court  held 
would  deprive  her  of  the  right  to  claim  that 
it  was  done  involuntarily  and  through  fear. 
The  evidence  and  the  ruling  of  the  court 
were  stated  as  follows:  "When  she  learned 
of  her  husband's  adulterous  habits  she  con- 
fronted him  with  the  charge,  and  he  brutally 
informed  her  tiiat  it  was  none  of  her  busi- 
ness. Had  she  left  him  at  that  time  no 
question  touching  her  right  to  a  divorce 
could  exist.  But  she  did  not  then  leave  her 
husband's  home  because  she  could  not;  she 
saw  no  way  in  which  she  could  support 
herself  and  her  son,  in  whom  her  life  was 
centered.  Accordingly  she  moved  from  the 
bedroom  which  she  had  theretofore  shared 
with  her  husband  to  another  bedroom  in  the 
same  house  for  the  purpose  of  escaping  his 
embraces.  From  that  time  she  never  re- 
turned to  his  room  or  voluntarily  permitted 
him  to  come  to  her  room.  But  her  purpose 
to  deny  to  her  husband  sexual  intercourse 
was  futile.  From  time  to  time  her  husband 
would  go  to  her  bedroom  and  demand  and 
receive  the  sexual  privileges  he  sought.  Her 
reason  and  only  reason  for  permitting  this 
was  because  ahe  did  not  dare  refuse  him. 
Her  fear  of  him  was  well  founded.  For  a 
long  time  he  had  been  drinking  to  excess, 
and  frequently  returning  to  his  home  in  a 
drunken  and  irresponsible  condition  and 
making  himself  a  terror  in  the  household. 
When  drunk  there  was  no  safety  in  his 
presence,  and  at  no  time  does  it  seem  to  have 
been  safe  for  his  wife  to  have  resisted  his 
will.  She  was  undoubtedly  living  in  con- 
stant fear  of  his  violence  and  her  fears 
were  fully  justified  by  his  conduct.  In  some 
of  his  assaults  upon  her  she  would  escape 
physical  injury  by  flight,  in  others  she  re- 
ceived severe  physical  injuries  at  his  hands. 
This  condition  continued  up  to  the  time  she 
permanently  left  him.    From  the  time  she 
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learned  of  her  husband's  adulterous  conduct 
until  about  a  week  before  ahe  left  his  home 
he  continued  to  go  to  her  room  from  time 
to  time  and  there  have  sexual  intercourse  with 
her,  to  which  she  submitted  through  fear  of 
personal  violence  in  the  event  of  her  refusal 
to  acceed  to  his  demands.    From  the  foregoing 
statement  of  facts  it  will  be  observed  that 
the  wife  has  at  no  time  since  she  learned  of 
her  husband's  adultery  voluntarily  submitted 
to  his  embraces,  nor  did  she  at  any  time  dur- 
ing that  period  in  fact  forgive  him  for  either 
his  adulterous  conduct  or  his  other  acts  of 
cruelty.    This   raises   the   question  whether 
the  failure  of  the  wife  for  so  long  a  period 
of  time  after  she  learned  of  her  husband's  in- 
fidelity to  withdraw  from  his   presence   in 
such  manner  that  it  would  not  longer  be 
necessary  for  her  to  submit  to  his  embraces, 
with  the  knowledge  on  her  part  that  her 
failure  to  so  withdraw   from   his  presence 
would  necessitate  the  repeated  acts  of  sexual 
intercourse  with   him  which  the  testimony 
discloses   in  fact  occurred,   is  operative  to 
now  deny  to  her  the  benefit  of  the  claim  that 
her  sexual  intercourse  with  her  husband  was 
involuntary  and  without  forgiveness,  and  did 
not,  in  consequence,  constitute  condonation. 
I    should   have  great  hesitancy   in   holding 
that  submission  by  the  wife  to  sexual  inter- 
course with  her  husband  under  the  circum- 
stances already  stated  constituted  con  dona* 
tion  if  that  question  could  be  properly  con- 
sidered an  open  question  in  this  court.    But 
in  Rogers  v.  Rogers,  67   N.  J.  Eq.  634,  68 
Atl.  822,  the  view  is  unequivocally  adopted 
that  the  law  places  upon  the  injured  spouse 
the  election  to  terminate  sexual  intercourse 
or  forego  the  remedy  which  the  law  gives  for 
the  offense,  and  that  forgiveness,  in  its  popu- 
lar sense,  is  not  a  necessary  element  of  con- 
donation.   In  Rogers  v.  Rogers,  the  adultery 
was  by  the  wife,  and  no  element  of  involun- 
tary marital  cohabitation  was  involved,  but 
the  rule  is  there  laid  down  that  courts  will 
not  seek  to  discover  the  reasons  which  induce 
the  offended  party  to  forego  the  remedy  af- 
forded.   It  is  of  course  true  that  the  act  of 
submission  by  the  wife  to  sexual  intercourse 
through  force  or  duress  would  not  constitute 
condonation,   but   continued   acts,   extending 
over  a  period  of  seven  months  under  the  cir- 
cumstances stated,  cannot  be  classed  as  whol- 
ly  involuntary   if  the  doctrine   of   election 
by   the   injured   party   to   forego   the   legal 
remedy  is  preserved  in  its  fullness  as  the 
basis  of  adjudications  in  cases  of  this  class." 

Condondble  Offenses, 

The  doctrine  of  condonation  applies  as  well 
to  cruelty  and  other  grounds  for  divorce  as 
to  adultery,  the  difference  being  that  an  act 
of  cruelty  is  condoned  only  until  the  par- 
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ticular  act  Ib  repeated.  Bingham  y.  Bing- 
ham (Tex.)  149  S.  W.  214;  Murchison  v. 
MurchiBon  (Tex.)  171  S.  W.  790. 

And  it  has  been  held  that  adultery  if  con- 
doned cannot  be  made  a  defense  to  an  action 
by  the  guilty  party  for  divorce  on  other 
grounds.  Klekamp  v.  Kiekamp,  275  111.  98, 
113  N.  E.  852. 

Acts  Not  Constituting  Condonation. 

The  mere  fact  that  a  reconciliation  is  con- 
sidered and  the  parties  enter  into  negotia- 
tions looking  to  its  consummation,  even 
though  accompanied  with  occasional  acts  of 
sexual  intercourse,  does  not  constitute  con- 
donation where  the  wife  does  not  actually- 
return  to  her  guilty  husband.  Weber  v. 
Weber,  195  Mo.  App.  126,  189  S.  W.  677.  In 
that  case  it  appeared  that  after  the  dismis- 
sal of  a  suit  for  divorce  brought  by  the  wife, 
the  husband  brought  an  action  against  her 
for  divorce  and  she  filed  a  cross  bill  asking 
for  a  decree  against  him  to  which  he  pleaded 
condonation.  The  court,  holding  the  alleged 
acts  of  ihe  wife  to  be  insufficient  to  show 
condonation,  stated  the  facts  as  follows: 
"The  facts  with  reference  to  the  alleged  con* 
donation  are  about  these:  A  short  time  after 
defendant  was  compelled,  because  of  plain- 
tiff's bad  conduct  and  cruel  treatment  of  her 
and  the  long-continued  and  grievous  indigni- 
ties heaped  upon  her,  to  separate  from  him. 
October  29,  1914,  she  went  to  her  friends  and 
old  home  in  St.  Louis.  In  a  short  time  plain- 
tiff followed  her  there  and  importuned  her 
on  promises  of  future  good  behavior  to  again 
return  to  Texas  county  and  live  with  him. 
Defendant  testified  that  he  came  to  see  her, 
and  that  they  talked  the  matter  over,  and 
talked  with  an  officer  of  a  trust  company  as 
to  his  making  a  deed  to  her  of  certain  of 
his  property;  that  she  consulted  a  lawyer 
as  to  this,  but  that  *when  I  considered  how 
many  times  I  had  gone  back  and  he  had  not 
kept  las  promise,  I  finally  decided  I  would 
not  go  back.  I  have  not  been  back  to  Texas 
county  since  I  left.  Mr.  Weber  came  to  the 
house  in  St.  Louis,  and  I  could  not  get  shut 
of  him.  I  slept  with  him  one  night  at  my 
sister's  and  one  night  at  his  sister's,  but  I 
have  never  come  back  to  live  with  him.' 
Plaintiff  evidently  not  considering  that  there 
had  been  any  condonation,  for  condonation 
is  mutual,  in  January,  1915,  filed  his  suit  for 
divorce,  alleging  therein  that  defendant  had 
been  guilty  of  such  indignities  towards  him 
as  to  render  his  life  intolerable,  enumerating 
various  acts  and  words  of  defendant,  which, 
if  true,  would  have  entitled  him  to  a  di- 
vorce." 

So  condonation  of  cruel  and  inhuman  treat- 
ment was  held  in  Forrester  v.  Forrester,  101 
Miss.  155,  57  So.  553,  not  to  be  shown  from 


the  mere  fact  that  after  leaving  her  husband 
because  of  such  cruel  treatment  she  wrote 
him  a  friendly  letter. 

In  Canning  v.  Canning,  87  Vt.  492,  Ann. 
Caa.  1916C  344,  89  Atl.  1088,  wherein  it 
was  contended  that  by  joining  in  a  separa- 
tion agreement  the  husband  had  condoned 
the  offense  of  adultery  on  the  part  of  the 
wife,  it  was  said:  "The  petitionee  contends 
that  the  separation  agreement  operates  as 
a  condonation  of  the  pre-existing  cause  for 
divorce.  It  may  be  that  under  special  cir- 
cumstances, and  when  expressly  stipulated 
in  the  contract,  it  would  amount  to  a  con- 
donation. ...  In  the  ordinary  case  of 
separation,  instead  of  condoning  or  forgiving 
the  guilty  party,  the  wrong  remains  iinfor- 
given,  and  is  the  moving  cause  of  the  sepa- 
ration, so  it  is  said  that,  'unless  expressed 
in  special  terms,'  such  an  agreement  does 
not  amount  to  a  condonation.  But  to  have 
condonation  there  must  be  knowledge.  When 
as  here,  the  wrong  was  unknown  at  the 
time  of  the  contract,  it  cannot  in  any  pos- 
sible view  of  the  contract  be  held  to  have 
been  condoned  thereby." 

Nor  will  the  offer  of  the  offending  spouse 
to  return  and  live  with  the  other  constitute 
a  defense  on  the  ground  of  condonation. 
Egbers  v.  Egbers,  79  Wash.  72,  139  Pac  767, 
wherein  it  was  said:  ''Nor  do  the  proofs 
show  any  condonation  of  the  marital  of- 
fenses conmiitted  by  the  appellant.  The  evi- 
dence shows  that  theiy  were  not  only  imoon- 
doned,  but  that  the  appellant  had  no  desire 
that  they  should  be  condoned,  until,  perhaps, 
after  the  action  had  been  commenced,  and 
the  trial  court  found  that  her  conduct  look- 
ing to  that  end  after  that  time  was  not  had 
in  good  faith.  But  whether  this  finding  be 
justified  or  not,  her  offer  at  that  late  day  to 
make  amends  for  her  past  misconduct  did 
not  constitute  a  defense  to  her  husband's 
cause  of  action  against  her." 

In  Oalifomia  it  is  provided  by  statute 
(Civ.  Code,  §  118)  as  follows:  "Where  the 
cause  of  divorce  consists  of  a  course  of  of- 
fensive conduct,  or  arises,  in  cases  of  cruelty, 
from  exces<sive  acts  of  ill  treatment,  which 
may,  aggregately,  constitute  the  offoise,  co- 
habitation, or  passive  endurance,  or  conju- 
gal kindness  shall  not  be  evidence  of  con- 
donation of  any  of  the  acts  constituting  such 
cause  unless  accompanied  by  an  express 
agreement  to  condone."  See  Whinnery  y. 
Whinnery,  21  Cal.  App.  69,  130  Pac  1065. 

Cohabitation  as  CondonaHon^ 

In  General. 

It  is  a  familiar  and  well-settled  principle 
that  condonation  may  be  implied  if  the  in- 
jured spouse,   with   knowledge   of   the    inli- 
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delity  of  the  other,  re-establishes  the  mar- 
riage relation  with  the  accused  spouse;  and 
whether  such  relation  i^  in  fact  re-established 
must  be  determined  from  the  facts  and  cir- 
cumstances of  each  case.    Speiser  v.  Speiser, 

188  Mo.  App.  328,  175  S.  W.  122. 

In  Mandelin  v.  Mandelin,  120  Minn.  198, 
139  N.  W.  152,  the  doctrine  was  stated  as 
follows:  ''It  is  well  settled  that  continued 
cohabitation  after  the  commission  of  a  matri- 
monial offense,  with  knowledge  of  the  of< 
fense,  constitutes  condonation,  and  will  or- 
dinarily bar  an  action  for  divorce  by  the 
innocent  party.  But  to  operate  as  such  it 
should  appear  that  the  subsequent  cohabita- 
tion was  entirely  voluntary,  free  from  re- 
straint, and  that  thereafter  the  offending 
spouse  treated  the  innocent  party  with  con- 
jugal kindness.  So  long  as  the  cohabitation 
ccntinues,  and  the  offender  refrains  from 
further  misconduct,  there  can  be  no  divorce. 
...  It  is  proper  to  inquire,  in  determin- 
ing the  question  in  any  particular  case,  into 
the  conditions  of  life  surrounding  the  parties, 
their  conce|>tion8  of  the  proprieties  of  the 
situation  confronting  them,  the  reasons  justi- 
fying a  continuation  of  the  marriage  relation, 
and  all  facts  having  a  pertinent  bearing  upon 
the  question  whether  there  was  on  the  part 
of  the  injyred  party  an  express  or  implied 
intention  to  forgive  and  forget  the  wrong 
of  which  he  or  she  might  complain." 

So  in  Weber  v.  Weber,  195  Mo.  App.  126, 

189  S.  W.  677,  it  was  said:  "In  divorce 
proceedings,  cohabitation  offers  strong  evi- 
dence of  such  pardon  and  forgiveness  of  past 
conjugal  offenses,  increasing  in  probative 
force  with  the  fullness  of  knowledge  of  the 
offense  committed  and  the  length  of  time 
continued.  In  most  cases  where  the  cohabi- 
tation is  long  continued,  it  will  be  taken  as 
conclusive  evidence.  Much  must  depend, 
however,  on  the  circumstances  of  the  particu* 
lar  case.  It  is  said  that  the  doctrine  of 
condonation  is  not  applied  with  such  strict- 
ness to  the  rights  of  the  wife  as  it  is  to  the 
husband,  and  is  rarely  held  to  bar  her  re- 
dress.** 

In  Earl  ▼.  Earl,  81  N.  J.  Eq.  444,  86  Atl. 
940,  it  was  insisted  that  the  wife  by  con- 
tinuing to  live  with  her  husband  for  some 
months  after  she  discovered  that  she  had  con- 
tracted from  him  a  venereal  disease  had  con- 
doned the  offense.  Answering  this  conten- 
tion the  court  set  out  the  facts  and  its  rul- 
ing as  follows:  ''Great  stress  is  laid  upon 
the  fact  that  the  petitioner  remained  with 
the  defendant  for  some  months  after  the  dis- 
<^very  of  the  disease,  which,  it  is  alleged,  ho 
communicated  to  her;  but  it  is  shown  by  the 
testimony  of  the  defendant  that  there  waa 
no  cohabitation  during  this  period,  that  the 
petitioner  was  not  aware  of  the  character 
^^  the  disease  or  its  source;  that  she  had 
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been  persuaded  by  the  mother  of  the  defend- 
ant and  informed  by  the  defendant  himself 
that  the  disease  had  been  contracted  from  a 
toilet.  In  treating  of  this  phase  of  the  case, 
it  should  be  remembered  that  the  petitioner, 
up  to  the  time  of  her  discovery  of  the  secret 
disease,  had  lived  in  comfort  and  happiness 
with  the  defendant.  The  testimony  shows 
that  the  attitude  of  the  mother-in-law  and 
af  the  husband,  the  defendant,  from  the  time 
of  the  discovery^  was  extremely  kind  and  con- 
siderate to  h^;  that  the  petitioner  had  no 
means  of  support  except  that  provided  by  her 
husband  and  his  family  and  was  dependent 
upon  them.  There  is  nothing  developed  in 
the  testimony  that  proves  to  the  satisfac- 
tion of  the  court  that  she  was  anything  but 
an  innocent  young  woman.  No  adulterous 
act  on  her  part  has  been  proven,  and  no  evil 
associations  have  been  shown.  It  was  not 
unreasonable,  under  all  these  circumstances, 
for  her  to  remain  some  time  in  the  home  of 
the  d^endant,  even  after  the  revelation  of 
the  secret  disease,  and  her  remaining  there 
is  not  held  to  have  worked  such  a  condona- 
tion that  would  preclude  her  from  securing 
a  divorce  under  the  petition  filed." 

It  has  been  held  that  cohabitation  for  ten 
years  did  not  operate  as  such  a  condonation 
as  to  bar  a  divorce  where  it  appeared  that 
the  marital  relation  had  never  been  consum- 
mated because  of  the  refusal  of  the  husband 
to  submit  to  a  simple  operation  to  cure  his 
impotency.  Yawger  v.  Yawger  (N.  J,)  86 
Atl.  419. 

So  in  Jacoby  ▼.  Jacoby,  21  Pa.  Dist.  887, 
wherein  it  appeared  that  a  husband  was  con- 
victed of  a  crime  and  the  wife  returned  to 
him  after  the  completion  of  his  sentence  and 
lived  with  him  for  a  month  and  a  half,  when 
he  was  again  arrested  and  convicted  of  bur- 
glary, it  was  held  that  there  had  been  no 
condonation  of  the  prior  offense. 

In  LaFlamme  v.  LaFlamme,  ^10  Mass.  156, 
96  N.  E.  62,  89  L.R.A.(N.S.)  1133,  it  ap- 
peared  that  after  a  desertion  by  the  wife  for 
the  statutory  period  of  three  years,  the  hus- 
band went  to  her  in  an  attempt  to  induce 
her  to  return  to  his  home  and  while  at  her 
house  they  cohabited  together  as  man  and 
wife  for  a  period  of  four  days  when  he  re- 
turned to  his  home,  she  still  refusing  to 
accompany  him.  It  was  held  that  this  con- 
stituted a  complete  re-e^ablishment  of  the 
marital  relation,  defeating  and  entirely  abro- 
gating the  prior  desertion,  and  was  not  mere- 
ly a  condonation  of  her  offense  whieh  by  her 
subsequent  desertion  was  revived.  The  court 
said;  "It  cannot  be  said  that  the  husband's 
conduct  in  resuming  matrimonial  relations 
with  his  wife  was  merely  a  condonation  or 
conditional  forgiveness  of  her  previous  mis- 
conduct; and  that  her  subsequent  refusal  to 
accompany  or  follow  him  to  his  home  in 
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Canada  was  the  beginning  of  a  new  desertion 
by  her,  .  .  .  which  avoided  the  effect  of 
hie  condonation  and  so  entitled  him  to  rest 
his  libel  upon  her  first  desertion.  If  we 
assume  that,  this  reasoning  would  otherwise 
be  correct,  yet  we  have  not  here  a  case  of 
mere  condonation,  although  it  doubtless  in- 
cluded that  element.  It  was  voluntary  ac- 
tion on  the  part  of  the  libelant,  whidi  by 
putting  an  end  to  the  earlier  desertion  made 
it  impossible  to  say  that  any  desertion  had 
continued  for  the  statutory  period  up  to  the 
filing  of  this  libel.  It  was  an  absolute  re- 
moval of  the  existing  cause  of  divorce,  and 
the  fact  that  it  involved  also  a  forgiveness 
of  the  past  wrong  that  had  been  done  cannot 
diminish  its  full  effect." 

Cohabitation  ajtes  Aoultebt. 

The  nature  of  the  conjugal  offense  has 
much  to  do  with  the  question  whether  it  is 
condoned  by  cohabitation.  In  cases  of  adul- 
tery, condonation  from  cohabitation  is  more 
nearly  conclusive  than  in  cases  of  cruelty  or 
indignities.  Weber  v.  Weber,  195  Mo.  App. 
126,  189  S.  W.  577.  And  so  it  may  be  said 
that  where  the  ground  for  divorce  is  adul- 
tery it  is  well  recognized  that  if  the  spouse 
complaining  admits  the  other  into  conjugal 
society  or  embraces  after  knowledge  of  the 
crime,  it  shall  be  a  good  defense.  Knowles 
V.  Knowles  (Del.)  100  Atl.  569;  Klekamp  v. 
Klekamp,  275  111.  98,  113  N.  E.  852;  Hale 
V.  Hale,  397.111.  App.  361;  McDuffee  v.  Mc- 
Duffee,  169  Mich.  410,  136  N.  W.  242 ;  Griffin 
v.  Griffin,  177  Mich.  623,  143  N.  W.  603; 
Bridge  v.  Bridge  (N.  J.)  93  Atl.  690;  Clark 
V.  Clark,  78  N.  J.  Eq.  304  mem.  81  Atl. 
1126;  Greims  v.  Greims,  80  N.  J.  Eq.  233,  83 
Atl.  1001,  reversing  80  N.  J.  Eq.  331,  79 
Atl.  1048;  Dyott  v.  Henderson,  85  N.  J.  Eq. 
338,  97  Atl.  35;  Frost  v.  Frost,  85  N.  J. 
Eq.  571,  96  Atl.  1010;  Newton  v.  Newton, 
86  N.  J.  Eq.  129,  97  Atl.  294;  Penn  v.  Penn, 
37  Okla.  650,  133  Pac.  207;  Johnston  v. 
Johnston,  116  Va.  678,  82  S.  E.  694;  White 
V.  White  (Va.)  92  S.  E.  811;  Rogers  v. 
Rogers,  81  Wash.  502,  142  Pac.  1150.  See 
also  Schmidt  v.  Schmidt,  39  Other  L.  Rep. 
(Ont.)  804. 

In  Moore  v.  Moore»  135  N.  Y.  S.  425,  which 
was  a  suit  for  divorce  by  the  wife  on  the 
ground  of  adultery  of  the  husband,  the  court 
holding  the  evidence  to  be  sufficient  to  estab- 
lish the  fact  that  she  did  condone  his  offense, 
said:  "Assuming  that  defendant  communi- 
cated the  disease  to  plaintiff,  it  seems  to  me 
that  the  evidence  is  not  sufficiently  clear  to 
warrant  a  finding  that  plaintiff  did  not  con- 
done any  act  or  acts  of  adultery  of  which 
defendant  may  have  been  guilty.  Plaintiff, 
it  is  true,  says  that  she  did  not  cohabit  witli 
defendant  after  the  discovery  by  her  that  she 
had   contracted   the   disease   and    after    she 


oommenced  to  receive  treatment  for  it,  but 
the  evidence  shows  that  she  continued  to  live 
and  to  sleep  with  the  defendant  for  a  period 
of  six  weeks  or  more  thereafter,  excepting 
the  times  when  she  was  away  from  home  for 
the  purpose  of  receiving  treatment." 

Cohabitation  afteb  Cbueltt. 

Voluntary  cohabitation  with  complete  for- 
giveness is  generally  held  to  condone  prior 
cruelty  so  long  as  the  offense  is  not  repeated. 
Price  V.  Price,  127  Ark.  506,  192  S.  W.  893; 
In  re  Adams,  161  la.  88,  140  N.  W.  872; 
Estee  V.  Estee,  34  Okla.  305,  125  Pac.  455; 
Murchison  v.  Murchison  (Tex.)  171  S.  W. 
790;  Johnsen  v.  Johnsen,  78  Wash.  423,  13!> 
Pac.  189,  rehearing  denied  78  Wash.  427, 
1200;  Timms  v.  Timms,  15  British  Columbia 
39;  Brizard  v.  Brizard,  24  Manitoba  119. 

In  Mandelin  v.  Mandelin,  120  Minn.  198, 
139  N.  W.  152,  it  was  said:  ''When  not 
covered  by  statute,  the  rules  of  the  commou 
law  prevail,  and  condonation  applies  to  all 
charges  of  matrimonial  misconduct,  including 
cruel  and  inhuman  treatment.  In  cases  in- 
volving the  latter,  a  continuance  of  the  mari- 
tal relations  does  not  necessarily  constitute 
an  absolute  condonation  of  preceding  acts  of 
cruel  treatment.  The  law  of  condonation 
rests  (1)  upon  the  express  or  implied  for- 
giveness by  the  injured  party;  and  (2)  the 
express  or  implied  promise  of  proper  treat- 
ment by  the  other.  If  the  improper  or  cruel 
treatment  continues,  there  is  no  condona- 
tion." 

/So  in  Price  v.  Price,  127  Ark.  506,  192  S. 
/W.  893,  tlie  court  said:     "A  voluntary  re- 

/sumption  of  cohabitation  by  the  wife  after 
separation  on  account  of  cruel  conduct  con- 

^  stituting  grounds  for  divorce  operates  as  a 
condonation  of  the  cruelty.  .  .  .  Neither 
the  husband  nor  the  wife  can  forgive  the  acts 
and  cohabit  voluntarily  with  the  other  and 
at  the  same  time  reserve  the  right  to  assert 

I  them  as  a  means  of  obtaining  a  divorce,  if 
there  be  no  further  misconduct,  or  as  a  screen 
to  prevent  a  divorce  being  obtained  on  ac- 
count of  subsequent  breach  of  marital  duty 
by  the  condoning  party." 

In  Beebe  v.  Beebe,  174  App.  Div.  408,  160 
N.  Y.   S.   967,  it  was  held  that  voluntary 

/  cohabitation  for  one  night  after  cruel  and 

N  inhuman  treatment  condoned  the  offense. 
But  it  has  been  held  that  long  forbearance 
and  repeated  efforts  of  the  wife  to  get  along 
with  her  husband  will  not  be  construed  as 
such  a  condonation  of  his  cruel  treatment  as 
to  prevent  the  granting  of  a  divorce.  Lynch 
V.  Lynch,  138  La.  1094,  71  So.  195;  Austin  v. 
Austin,  172  Mich.  620,  138  N.  W.  216. 

In  Bliss  V.  Bliss,  161  Mo.  App.  70,  142 
S.  W.  1081,  it  was  said :  "The  fact  that  one 
pf  a  married  couple  may  bear  with  mistreat- 
ment by  the  other,  in  the  hope  of  a  cessation 
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oi  such  conduct,  or  even  in  a  spirit  of  resig- 
nation to  put  up  with  it,  will  not  prevent 
such  person  from  showing  such  treatment  if 
ihe  is  disappointed  in  its  ceasing,  and  it 
lecomes  unbearable." 

So  in  Brizard  v.  Brizard,  24  Manitoba  119, 

Jie  court  said:     "I  do  not  think  that  this 

doctrine  of  condonation  can  be  fairly  applied 

JO  the  attitude  assumed  by  the  respondent 

n  accompanying  her  husband  to  Swan  Lake. 

9ie  was,  as  I  have  said,  a  very  young  wom- 

n,  living  out  in  the  country,  entirely  inex- 

erienced  and  with  a  strong  sense  of  reli- 

<oua  duty.    1  think  she  felt  under  a  moral 

)llgation  to  go  with  her  husband  as  he  re- 

v^aired  and  try  whether  it  would  be  possible 

to  live  with  him  again." 

In  Bingham  v.  Bingham  (Tex.)  149  S.  W. 
214,  it  was  said:  ''Condonation  carries  with 
it  the  stipulation  that  the  injured  party  is 
to  be  treated  with  conjugal  kindness  and 
consideration,  and  if  this  is  not  accorded  the 
former  act  of  cruelty  is  revived,  provided  the 
last  act  is  not  produced  by  the  offensive 
conduct  of  the  party  seeking  the  divorce." 
In  that  case  it  appeared  that  the  husband 
had  cursed  his  wife  and  seized  her  by  the 
throat  in  anger,  but  that  the  wife  continued 
to  live  with  him  for  a  year  thereafter  and 
his  offense  was  never  repeated  though  he  did 
use  vile  language  toward  her  in  answer  to 
equally  vile  language  on  her  part.  This  the 
court  held  to  be  insufficient  to  constitute  a 
repetition  of  the  condoned  offense. 

Cohabitation  Pending  Divobce  Action.    \ 

Where  voluntary  sexual  intercourse  takes  ^ 
place  between  husband  and  wife  pending  an  ' 
action  for  divorce,  it  is  generally  held  to 
amount  to  a  condonation.     Phillips  v.  Phil-' 
lips,  102  Ark.  €79  mem.  144  S.  W.  914. 

In  Freeston  v.  Freeston,  23  Pa.  Dist.  219, 
it  was  held  that  cohabitation  for  seven  and 
one-half  months  after  having  filed  a  libel  for 
divorce  on  the  ground  of  cruel  and  barbarous 
treatment  condoned  the  offense  and  put  an 
end  to  any  further  proceedings,  and  either 
party  might  move  to  have  the  libel  dis- 
missed. / 

Breadfi  of  Condonation  and  Revival, 

In  Genesal. 

Condonation  of  the  violation  of  the  marital 
duties  and  obligations  being  conditional  on 
the  future  good  conduct  of  the  offending 
spouse,  a  subsequent  offense  on  his  or  her 
part  revokes  or  nullifies  the  condonation  and 
revives  the  original  offense  as  a  cause  for 
divorce.  Hartl  v.  Hartl,  155  la.  329,  136 
N.  W.  1007 ;  Wellman  v.  Wellman,  178  Mich. 
107,  144  N.  W.  493;  Eistedt  v.  Eistedt,  387 
Mich.  371,  153  N.  W.  676;  Weber  v.  Weber, 
195  Mo.  App.  326,  189  8.  W.  677;  Kennedy 
Ann.  Cas.  1918A — 42. 
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V.  Kennedy  (Mo.)  182  S.  W.  100;  Elder  ▼. 
Elder  (Mo.)  186  S.  W.  530;  Kostachek  v. 
Kostachek,  40  Okla.  747, 140  Pac.  1021.  And 
see  the  reported  case.  As  was  said  in  Meek 
V.  Meek,  186  Mo.  App.  703,  172.  S.  W.  1164: 
"When  the  promise  is  broken  so  likewise  is 
the  condonation."  So  in  Moore  v.  Moore 
(Mo.)  186  S.  W.  541,  the  rule  was  stated 
as  follows:  "The  mere  fact  that  a  wife  con- 
tinues to  live  with  her  husband  after  he  has 
committed  acts  giving  her  grounds  for  di- 
vorce does  not  constitute  an  absolute  con- 
donation of  such  offenses.  If  she  is  induced 
to  do  so  by  the  express  or  implied  promise 
of  the  husband  to  cease  his  bad  conduct 
and  treat  her  as  a  husband  should,  or  if  she 
concludes  to  suffer  in  silence  and  to  endure 
past  offenses,  in  the  reasonable  hope  that  they 
will  not  be  repeated,  rather  than  sever  the 
marital  ties,  she  is  not  thereby,  in  case  the 
husband  does  continue  his  bad  conduct  or 
furnishes  fresh  offenses  against  his  marital 
duties,  precluded  from  bringing  forward  such 
past  offenses  in  her  suit  for  divorce." 

In  Goeldner  v.  Goeldner,  158  la.  416,  139 
N.  W.  889,  wherein  it  appeared  that  a  di- 
vorce was  sought  on  the  ground  of  continued 
ill  treatment,  harsh  and  insulting  language, 
both  before  and  after  a  former  suit  for  di- 
vorce brought  by  the  wife  but  voluntarily 
dismissed,  the  court  said:  "The  plaintiff 
brought  a  similar  action  in  1896.  But  she 
later  dismissed  the  same  and  returned  to  her 
husband.  Some  stress  is  laid  upon  this  fact 
by  the  defendant.  We  do  not  deem  such  fact 
as  of  any  particular  weight  against  the 
plaintiff.  It  is  in  no  sense  discreditable  to 
a  wife  to  dismiss  a  divorce  suit  and  accept 
reconciliation,  even  though  she  had  proper 
ground  for  her  action.  She  ought  not  for 
that  reason  alone  to  bear  the  ban  of  adverse 
presumption.  We  think  the  plaintiff  herein 
is  entitled  to  a  consideration  of  the  entire 
story  of  her  married  life,  regardless  of  the 
dismissal  of  the  former  suit." 

Nor  is  it  necessary  that  the  breach  of  the 
promise  on  which  a  reconciliation  is  brought 
about  should  be  of  the  same  character  as 
the  original  offense,  any  subsequent  violation 
of  the  marital  obligations  being  sufficient  to 
revive  the  original  offense.  Kostachek  v. 
Kostachek,  40  Okla.  747,  140  Pac.  1021.  In 
Leech  v.  Leech,  82  N.  J.  Eq.  472,  89  Atl.  51, 
the  rule  was  stated  as  follows:  "Condona^ 
tion  is  always  conditional,  the  condition  be- 
ing that  the  pardoned  party  shall  in  the 
future  treat  the  other  with  conjugal  kind- 
ness. And  by  this  is  meant  that  he  shall 
not  only  refrain  from  a  repetition  of  the 
offense  forgiven,  but  shall  also  refrain  from 
committing  any  other  offense  which  falls 
within  the  cognizance  of  a  matrimonial 
court." 

It  has  been  held  that  the  subsequent  of- 
fense need  not  be  in  itself  a  sufficient  ground 
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for  divorce  in  order  to  operate  as  a  revivor 
of  the  original  condoned  offense.  Kostachek 
V.  Kostachek,  40  Okla.  747,  140  Pac.  1021. 
But  the  contrary  was  laid  down  in  Bridge 
V.  Bridge  (N.  J.)  93  Atl.  690,  wherein  it 
was  contended  that  the  wife's  condonation 
of  her  husband's  mental  infidelity  was  an- 
nulled by  his  subsequent  use  of  vile  language 
toward  her  and  his  drunkenness.  In  answer 
to  this  contention  the  court  said:  ''Was  his 
drunkenness  and  vile  language,  which  I  find 
to  be  proved  in  the  case,  such  a  breach  of 
the  conditions  of  the  condonation  as  to  avoid 
the  condonation?  Missteps  of  such  irregular 
conduct  as  interfere  with  bliss  or  domestic 
happiness  and  disturb  or  prevent  home  com- 
forts are  not  violations  of  the  condition. 
The  limitation  of  conjugal  kindness  in  the 
legal  sense  is  that  the  party  forgiven  shall 
abstain  from  the  commission  of  another  mat- 
rimonial offence;  that  is,  of  any  marital  mis- 
doings of  which  the  law,  through  the  courts, 
takes  judicial  cognizance;  for  instance,  like 
cruelty,  abandonment,  adultery,  or  desertion. 
They  will  revive  the  original  offense,  and  it 
need  not  be  established  by  the  same  quality 
and  quantity  of  proof  aa  is  required  where  the 
misconduct  is  the  basis  of  a  decree.  Drunk- 
enness and  vile  language,  without  more,  do 
not  constitute  extreme  cruelty.  They  must 
be  forebome  as  an  affliction,  under  that 
part  of  the  marriage  contract  which  reads 
*for  better  or  worse.'  *  Not  being  sufficient 
:grounds  upon  which  this  court  could  seize 
to  separate  these  parties,  if  an  action  were 
brought  a  mensa  et  ihoro,  they  are  ineffectual 
in  avoidance  of  the  condonation,  and  it  neces- 
sarily follows  that  they  cannot  be  success^ 
fully  set  up  in  justification  of,  or  excuse  for, 
the  desertion." 

The  circumstance  that  the  offending  spouse 
fails  to  keep  his  or  her  promise  does  not 
revive  a  former  suit  for  divorce  or  any  stipu- 
lation made  with  reference  thereto.  Hartl 
V.  Hartl,  156  la.  329,  136  N.  W.  1007.  Like- 
wise, where  the  charge  of  cruelty  has  been 
adjudicated  in  a  former  action  for  divorce 
and  a  decree  entered  denying  the  divorce  on 
the  ground  that  the  charge  was  not  proven, 
subsequent  acts  of  cruelty  do  not  revive 
those  charged  in  the  former  action.  Aver- 
buch  V.  Averbuch,  80  Wash.  257,  Ann.  Cas. 
1916B  873,  141  Pac:  701,  wherein  it  was  said: 
"It  is  elementary  law  that,  in  divorce  actions, 
as  in  all  others,  a  judgment  is  final  and 
conclusive  upon  all  questions  which  were  or 
might  have  been  litigated.  .  .  .  The  re- 
spondent argues  that,  because  in  divorce  ac- 
tions an  act  once  condoned  may  be  re-exam- 
ined in  case  of  subsequent  misconduct,  the 
same  principle  applies  to  a  judgment.  The 
difference  is  this:  condonation  is  forgiveness 
with  an  implied  condition  that  the  injury 
«hall  not  be  repeated,  and  on  breach  of  this 


conditfon  the  right  to  a  remedy  for  former 
injuries  revives;  .  .  .  whereas,  the  rule 
with  respect  to  judgments  is  that  a  case  onoe 
decided  is  finally  decided,  subject  only  to  tiie 
right  of  review  in  some  method  prescribed  by 
law.  The  court  should  have  limited  the  tee- 
timony  to  the  acts  and  conduct  of  the  appel- 
lant subsequent  to  the  entry  of  the  former 
judgment." 

Revival  of  Condoned  Cbuelty. 

Acts  of  cruelty  and  harsh  treatment  on 
the  part  of  one  spouse  toward  the  other, 
though  condoned  by  the  injured  spouse,  are 
revived  by  subsequent  mistreatment  or  other 
breach  of  the  marital  obligations  and  may  be 
relied  on  as  a  ground  for  divorce.  Black  v. 
Black  (Ala.)  74  So.  338;  McNamara  ▼.  Mc- 
Namara,  93  Neb.  190,  139  N.  W.  1046. 

In  Estee  v.  Estee,  34  Okla.  306,  125  Pac. 
456,  it  was  said:  "The  evidence  shows  that 
after  the  trouble  had  first  arisen  between 
the  parties,  with  reference  to  the  money,  that 
they  separated,  and  that  afterwards,  upon 
the  solicitation  of  defendant,  plaintiff  went 
back  to  live  with  him.  This  was  a  condona* 
tion  of  past  ill  treatment,  and  if  the  defend- 
ant had  conducted  himself  properly  toward 
his  wife  from  that  time  on,  she  could  not 
have  been  heard  to  allege,  as  a  ground  for 
divorce,  any  of  his  previous  misconduct;  but 
when  he  again  made  the  insinuations  com- 
plained of,  and  was  guilty  of  other  miscon- 
duct and  mistreatment,  he  revived  the  con- 
doned offense;  and  the  court  did  not  err  in 
hearing  all  the  testimony  as  to  his  mistreat- 
ment of  her  during  their  married  life.'' 

So  in  Jones  v.  Jones  (N.  G.)  91  S.  E.  960, 
the  court  said:  "Where  there  was  condona* 
'tion  upon  a  condition  which  is  broken,  the 
former  conduct  of  the  defendant  is  revived 
in  full  force.  Page  v.  Page,  167  N.  C.  S46, 
83  S.  E.  625.  And  here  the  court  found  that 
whatever  condonation  there  was,  was  upon 
condition  that  the  defendant  would  never 
mistreat  the  plaintiff  again,  and  the  facts 
show  that  he  continued  to  mistreat  her. 
Upon  the  complaint  verified  as  in  this  case 
the  plaintiff  can  proceed  to  trial  upon  the 
facts,  which  existed  prior  to  six  months,  and 
also  upon  the  facts  occurring  since  said  six 
months,  at  least  so  far  as  necessary  to  show 
breach  of  the  condition  upon  which  the  con- 
donation was  made." 

In  Beebe  v.  Beebe,  174  App.  Dlv.  408,  160 
N.  Y.  S.  067,  it  was  held  that  abandonment 
after  condonment  of  cruel  and  inhuman  treat- 
ment revived  the  cruel  treatment  as  a  groimd 
for  divorce. 

Revival  of  Condoned  Adultcbt. 

Subsequent  acts  of  adultery  nullify  the 
condonation  of  prior  acts  and  revive  the  prior 
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adulterous  acts  as  a  ground  for  divorce. 
Wagner  v.  Wagner  (Md.)  100  Atl.  364, 
wherein  it  was  said :  "Tlie  proposal  here  is, 
not  that  a  divorce  should  be  decreed  on  the 
ground  of  the  adultery  committed  by  the  de- 
fendant after  the  institution  of  the  suit,  but 
that  this  subsequent  misconduct,  as  alleged 
by  supplemental  petition  and  duly  proved, 
should  be  held  to  nullify  the  effect  of  the 
condonation  relied  upon  as  a  defense.  Ac- 
cording to  the  defendant's  own  testimony,  she 
had  no  opportunities  for  marital  relations 
with  her  husband  after  April,  1916,  and  she 
makes  no  denial  of  the  charge  and  proof  that 
she  was  guilty  of  adultery  in  the  following 
July.  If  the  earlier  offenses  were  condoned, 
as  she  testifies,  it  was  upon  an  implied  con- 
dition of  future  fidelity.  By  her  violation 
of  that  condition  she  has  revived  the  orig- 
inal grievance  and  has  debarred  herself  from 
the  only  defense  upon  which  she  has  sought 
to  rely.  The  alleged  condonation  having  been 
Tendered  ineffective  by  the  defendant's  later 
misconduct,  and  the  marital  offenses  which 
prompted  the  suit  having  been  thus  restored 
as  an  existing  and  proven  cause  of  divorce, 
the  plaintiff  was  entitled  to  relief  upon  that 
ground." 

Condoned  adultery  may  also  be  revived  by  * 
vioUtions  of  the   marital   obligations   other 
than  additional  acts  of  adultery.    Thus  it  is 
generally  held   that  where   the   adultery  of 
oDe  spouse  has  been  forgiven  and  condoned, 
it  may  be  revived   by  acts  of   cruelty   and 
harsh  treatment.     Leech  v.  Leech,  82  N.  J. 
£q.  472,  80  Atl.   51,  wherein  the  rule  was 
stated  and  applied  as  follows:     "It  is  there- 
fore held  with  great  uniformity  that  if  after 
the  adultery  of  a  husband  has  been  condoned 
by  his  wife  he  is  guilty  of  extreme  cruelty  to 
Iier,  the  conditional  element  inherent  in  con- 
dooation    is    violated,    and    condonation    no 
longer  exists  as  a  bar  to  relief  based  on  the 
offense  thus  conditionally  condoned.     .     .     . 
In  the  present  case  it  is  not  definitely  known 
how  long  the  adulterous  acts  of  the  husband 
continued  after  the  wife  was  apprised  of  his 
adulterous  conduct,  but  his  extreme  cruelty 
not  only  continued  throughout  the  entire  pe- 
riod already   referred   to,   during   which   he 
had  access  to  her  bed,  but  continued  there- 
after.    As   already   stated,   the   last   act   of 
sexual  intercourse  between  the  parties  was 
about  a  week  before  she  fled  from  his  home. 
His  extreme  cruelty  continued  up  to  the  time 
of  her  departure.     It  is   entirely   apparent 
from  the  evidence  that  at  that  time  the  hus- 
band's habits  and  conduct  were  such  that  the 
wife  could   not,   with   safety   either   to   her 
health  or  her  life,  longer  remain  in  his  home. 
The  culminating  act  of  physical  violence  oc- 
curred the  day  before  her  departure,  and  was 
alone  fully  adequate  to  violate  the  condition 
-of  any  condonation  that  may  be  said  to  have 
theretofore  existed.*' 
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In  Kostachek  v.  Kostachek,  40  Okla.  747, 
140  Pac.  1021,  the  oourt  holding  the  evidence 
of  subsequent  acts  of  cruelty  to  be  sufficient 
to  revive  condoned  adultery  set  out  the  facts 
as  follows:  *'The  evidence  discloses  that  the 
parties  were  married  at  Perry,  Okla.,  April 
16,  1909;  that  immediately  thereafter,  de- 
fendant failing  to  arrange  otherwise,  plain- 
tiff went  to  live  with  her  father  near  that 
place,  and  defendant  went  to  live  at  Tulsa, 
Okla.,  where  he  has  since  continued  to  reside; 
that  being  informed  that  defendant  was  liv- 
ing in  adultery  plaintiff  went  to  Tulsa  and 
ascertained  the  fact  for  herself  and  returned 
to  Perry  and  brought  suit,  as  stated;  that 
thereafter  they  became  reconciled,  and  plain- 
tiff agreed  to  dismiss  her  suit  and  live  with 
defendant,  whieh  she  did  upon  a  promise 
made  her  by  defendant  that  he  would  quit 
the  woman  he  was  living  with  and  give 
plaintiff  a  piano  the  woman  was  using  and 
$10,000  worth  of  property »  all  of  which  he 
failed  to  do;  that  after  she  had  dismissed 
her  suit,  although  defendant  was  worth  some 
$60,000,  they,  over  her  protest,  lived  together 
in  two  rooms  of  a  poorly  furnished  house  in 
Tulsa  on  forty  cents  per  day;  that,  while 
there  is  no  direct  proof  of  subsequent  adul- 
tery, the  relations  existing  between  defend^ 
ant  and  the  woman  he  had  been  living  with 
continued  friendly,  and,  known  to  plaintiff, 
he  continued  to  visit  her  house  on  one  pre- 
text or  another;  that  all  during  her  married 
life  plaintiff's  health  was  poor,  and  she  de- 
creased in  weight  from  some  one  hundred  and 
thirty  to  seventy-five  pounds,  owing,  as  her 
physician  told  her,  to  her  domestic  troubles; 
that  while  living  together  in  Tulsa,  when  im- 
portuned by  plaintiff  to  carry  out  his  promise 
concerning  the  property,  defendant  would  be- 
come sullen  and  refuse  to  speak  to  plaintiff 
for  a  day  at  a  time,  and  on  one  occasion 
solicited  her  to  run  a  bawdy  house  and  be- 
come a  prostitute  and  give  him  an  oppor- 
tunity to  levy  blackmail  on  the  customer; 
that,  before  bringing  the  instant  suit,  she 
became  pregnant,  but  afterwards  miscarried 
owing  to  physical  weakness  caused  by  wor- 
rying over  the  case  and  the  way  her  husband 
treated  her.  In  holding,  as  he  did,  that  these 
acts  of  cruelty  were  insufficient  to  revive  con- 
doned adultery,  the  court  erred.' 


ff 


Effect  of  Defense  as  Bar, 

As  a  necessary  result  flowing  from  the 
principle  of  condonation  it  is  held  that  recon- 
ciliation and  forgiveness  of  marital  wrongs 
is  an  insuperable  bar  to  an  action  for  divorce 
on  the  charge  condoned,  unless  the  proof 
shows  a  subsequent  offense  against  the  mari- 
tal obligations.  Phillips  v.  Phillips,  102  Ark. 
679  mem.  144  S.  W.  914.  See  also  Schmidt 
V.  Schmidt,  39  Other  L.  Rep.  (Ont.)  804. 

And  in  an  action  for  divorce  by  the  spouse 
guilty  of  former  misconduct  which  has  been 
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condoned  the  condoned  misconduct  cannot  be 
set  up  by  way  of  defense  as  matter  of  re- 
crimination. Rogers  v.  Rogers,  81  Wash. 
602,  142  Pac.  1150,  wherein  it  was  said: 
"The  doctrine  of  condonation  is  based  upon 
a  sound  public  policy  which  would  not  only 
discourage  divorce,  but  also  discourage  im- 
proper conduct  on  the  part  of  the  parties. 
It  puts  a  premium  upon  reformation  by  hold- 
ing the  forgiving  party  in  good  faith  to  the 
forgiveness  so  long  as  the  offending  party 
observes  a  correct  course  of  conduct.  If  a 
condoned  offense  could  at  any  future  time  be 
set  up  as  a  recriminatory  bar  to  an  action 
for  divorce  by  the  other  party,  it  would  have 
a  tendency  to  remove  all  restraint  from  the 
conduct  of  the  forgiving  party,  which  would 
be  contrary  to  the  very  reasons  of  public 
policy  underlying  the  whole  doctrine  of  con- 
donation. Expressed  in  terms  of  contract, 
condonation  is  a  barter  of  permanent  for- 
giveness on  the  one  hand  for  continual  good 
behavior  on  the  other.  It  was  never  intended 
as  a  barter  of  forgiveness  for  an  immunity 
of  the  forgiving  party  from  the  consequences 
of  his  own  or  her  own  future  marital  delin- 
quencies. Yet  if  a  condoned  offense  may  be 
set  up  in  bar  of  an  action  for  divorce  against 
the  forgiving  party,  the  latter  would  be  the 
plain  effect  of  the  condonation.  .  .  .  We 
do  not  want  to  be  understood  as  holding  that 
a  condoned  offense  may  not  be  revived  by 
subsequent  misconduct  of  the  forgiven  party 
so  as  to  be  capable  of  being  invoked  as  a 
defense  by  way  of  recrimination,  as  well  as 
a  defense  to  an  action  for  divorce  for  the 
condoned  offense  itself.  Nor  do  we  hold  that 
the  reviving  misconduct  must  in  itself  and 
by  itself  be  such  as  to  constitute  independent 
ground  for  divorce.  To  so  hold  would  de- 
prive revival  of  all  practical  utility.  We  do 
hold,  however,  that  condonation  will  not  be 
removed  lightly  or  on  proof  of  slight  delin- 
quency, nor  on  proof  of  facts  warranting 
nothing  more  than  a  vague  suspicion  of  sub- 
sequent wrongdoing.  To  hold  otherwise 
would  deprive  condonation  of  every  substan- 
tial benefit.  The  evidence  in  the  c^se  before 
us,  to  our  minds,  falls  far  short  of  presenting 
sufficient  grounds  for  the  revival  of  offenses 
clearly  condoned  by  the  appellant  for  seven- 
teen years.''  And  see  IClekamp  v.  Klekamp, 
reported  in  full,  .post,  this  volume,  at  page 
663. 

Pleading  Condonation. 

The  defense  of  condonation  is  a  specific 
and  separate  defense  and  in  order  to  be  avail- 
able to  a  defendant  in  a  divorce  suit  must 
be  set  up  in  the  answer.  Klekamp  v.  Kle- 
kamp, reported  in  full,  post,  this  volume,  at 
page  663;  Newton  v.  Newton,  86  N.  J.  Eq. 
129,  97  AU.  294.    In  White  v.  White  (Va.) 


92  S.  E.  811,  it  was  said:     ''Condonation  it' 
a  matter  of  specific  affirmative  defense  which 
must  be  specially  pleaded,  and  the  burden  of 
proof  is  upon  the  defendant." 

But  even  though  not  pleaded,  if  it  appears 
from  the  evidence  that  the  offense  has  actu- 
ally been  condoned,  the  court  may  of  its  own 
motion  deny  a  decree  of  divorce.  White  v. 
White  (Va.)  92  S.  E.  811,  wherein  the  court 
laid  down  the  rule  as  stated  but  held  that 
in  this  particular  case  the  evidence  was  not 
sufficient  to  show  condonation,  saying:  ''The 
court  may  upon  its  own  motion  deny  a  di- 
vorce, even  in  the  absence  of  any  pleading 
setting  up  the  defense,  if  it  appears  from  the 
record  that  the  injured  party  has  condoned 
the  acts  complained  of;  but  this  eminently 
proper  rule  cannot  be  successfully  involved 
in  the  present  case,  where  the  defense  is 
neither  pleaded  nor  proved.  It  is  true  that 
the  defendant  in  her  answer  says :  'Her  said 
husband  has  resided. at  his  home,  914  St. 
John  street,  and  she  and  her  said  husband 
have  lived  and  cohabited  together  aa  man 
and  wife  until  Monday,  June  26th,  three 
days  after  he  had  instituted  his  suit  against 
her.'  But,  taking  her  answer  as  a  w^hole, 
and  in  the  face  of  her  indignant  and  em- 
phatic denial  of  the  charge,  she  cannot,  after 
her  adultery  has  been  proved,  convert  her 
plea  of  innocence  into  a  plea  of  condonation. 
Innocence  and  condonation  are  thoroughly 
inconsistent  defenses,  and  while  it  has  been 
held  that  they  may  both  be  interposed  in 
the  same  suit,  the  purpose  of  making  both 
must  not  be  left  to  doubtful  inference.  Nor 
can  we  hold  that  the  evidence  discloses  the 
fact  of  condonation  so  as  to  enable  us,  upon 
our  own  motion,  to  deny  the  relief  sought  by 
the  complainant."  And  see  Klekamp  v.  Kle- 
kamp, reported  in  full,  post,  this  volume,  at 
page  663. 

However,  it  is  not  necessary  that  condona- 
tion should  be  negatived  in  a  petition  for  a 
divorce.  Newton  v.  Newton,  86  N.  J.  Eq.  129, 
97  Atl.  294,  wherein  it  was  said :  "The  insist- 
ment  is,  however,  that  by  reason  of  the  admit- 
ted sexual  intercourse  of  the  parties  after  the 
commission  of  the  alleged  adultery  the  peti- 
tion is  defective,  because  it  does  not  contain 
an  averment  to  negative  the  presumption  of 
condonation  arising  from  such  intercourse. 
Such  an  averment  is  not  necessary.  The 
Divorce  Act  (2  C.  S.  p.  2033,  §  10)  requires 
that  the  petition  shall  plainly  and  fully  state 
the  cause  or  causes  of  the  application  for 
divorce.  And  section  15  requires  that  the 
answer  shall  plainly  and  fully  set  forth  the 
cause  or  causes  of  defense.  Condonation  is 
a  matter  of  defense,  and  in  order  to  be  avail- 
able it  must  be  pleaded."  And  in  the  same 
case  it  was  held  that  a  petition  for  divorce 
which  alleged  the  birth  of  a  child  fourteen 
months  after  the  alleged  act  of  adultery  was 
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not  demnrrable  as  showing  continuation  of 
the  marital  relation  after  the  offense  and 
therefore  condonation,  the  court  saying  on 
that  point:  *'The  demurrer  is  based  upon 
Uie  idea  that  the  petition  shows  condonation 
of  the  offense,  because  it  alleges  that  defend- 
ant, since  her  marriage  to  petitioner  and  on 
February  21  and  22,  1914,  committed  adul- 
tery with  one  Joseph  Noonan,  and  that  it 
further  alleges  that  subsequently,  on  May  1, 
1915,  a  child  was  bom  of  the  marriage.  The 
assumption  of  the  demurrer  is  that,  as  the 
petition  admits  the  birth  of  a  child,  an  issue 
of  the  marriage,  on  May  1,  1915,  fourteen 
months  after  the  alleged  acts  of  adulter^', 
petitioner  thereby  admits  the  continuation 
of  his  marital  relations  with  defendant  after 
the  dates  of  the  offenses  charged,  and  that  by 
reason  of  such  relations  he  has  condoned  the 
acts  of  which  he  now  complains.  This  as- 
sumption ignores  the  essential  element  of 
knowledge,  on  the  part  of  petitioner,  of  the 
acts  of  adultery  alleged  in  his  petition,  at 
the  time  of  such  cohabitation.  There  is 
nothing  in  the  petition  to  indicate  when  peti- 
tioner acquired  knowledge  of,  or  had  reason 
to  suspect,  defendant's  guilt,  nor  is  there 
anything  to  suggest  that,  having  such  knowl- 
edge, he  became  reconciled  to  his  wife,  or  that 
he  knowingly  retained  her  thereafter." 

Evidence. 

Condonation  is  a  conclusion  of  fact  and 
not  of  law,  and  must  be  proved  by  the  de- 
fendant. Greims  v.  Greims,  80  N.  J.  Eq.  233, 
83  Atl.  1001,  reversing  80  N.  J.  Eq.  331,  79 
Atl.  1048.  In  Koch  v.  Koch,  62  Pa.  Super. 
Ct.  607,  it  was  said:  "Condonation  is  a 
substantive,  material  fact,  and  is  to  be  estab- 
lished by  a  reasonable  preponderance  of  cred- 
ible testimony."  So  in  Knowles  v.  Knowles 
(Del.)  100  Atl.  569,  it  was  said:  "Condona- 
tion or  forgiveness  may  be  Inferred  from  the 
fact  of  the  husband  and  wife  living  together 
and  cohabiting  after  knowledge  of  the  crime. 
Cohabitation  is  synonymous  with  sexual  in- 
tercourse. Whether  cohabitation  will  be  in- 
ferred or  presumed  from  the  fact  of  the  hus- 
band and  wife  living  together,  is  not  so  clear, 
nor  do  the  books  seem  to  settle  the  question, 
it  being  left  to  the  facts  as  established  in 
the  individual  cases." 

The  burden  of  proof  of  condonation  rests 
on  the  party  pleading  it.  Klekamp  v.  Kle- 
kamp,  reported  in  full,  post,  this  volume,  at 
page  663;  Lever  v.  Lever,  85  N.  J.  Eq.  345, 
696,  97  Atl.  946;  Redding  v.  Redding  (N.  J.) 
86  Atl.  712;  ^och  v.  Koch,  62  Pa.  Super. 
Ct.  607. 

As  a  general  rule  voluntary  cohabitation 
after  knowledge  of  the*  marital  wrong  is  con- 
clusive evidence  of  condonation.  Thus  in  a 
case  wherein  the  evidence  showed  that  the 
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husband  continued  to  live  in  the  marital 
relation  with  his  wife  for  eight  months  after 
he  had  knowledge  of  her  infidelity  and  that 
letters  written  by  him  to  her  during  that 
time  were  couched  in  affectionate  terms,  with- 
out any  reference  to  her  having  fallen  from 
marital  rectitude,  it  was  held  to  be  sufficient 
to  show  his  condonation.  Hale  v.  Hale,  197 
111.  App.  361.  So  in  Price  v.  Price,  127  Ark. 
506,  192  S.  W.  893,  it  appeared  that  after 
leaving  her  husband  on  account  of  cruelty  the 
wife  voluntarily  returned  to  him  and  lived 
with  him  for  four  months.  It  was  held  that 
there  was  sufficient  evidence  of  a  condonation 
by  the  wife  of  the  prior  offenses  of  cruelty. 

While  there  is  a  presumption  of  cohabita- 
tion from  the  fact  that  the  husband  and 
wife  continued  to  live  together  in  the  same 
house,  after  knowledge  of  the  offense,  this 
presumption  may  be  rebutted.  Thus  mere 
occupation  of  the  same  room  for  two  days 
where  there  was  no  intention  to  re-establish 
the  marital  relations  was  held  in  Brown  v. 
Brown,  164  111.  App.  589,  to  be  insufficient 
to  prove  cohabitation. 

In  Faulkner  v.  Faulkner,  90  Wash.  74,  155 
Pac,  404,  it  was  said:  "We  are  unable  to 
find  that  his  conduct  was  such  as  to  induce 
or  prevent  her  from  appearing  and  defending 
the  action.  It  is  true  he  resided  at  the  com- 
mon home  of  himself  and  the  defendant  dur- 
ing the  pendency  of  the  action,  but,  since  he 
occupied  a  separate  room  in  the  house  apart 
from  the  defendant,  this  would  not  have  been 
sufficient  grounds  on  which  to  defeat  the 
divorce  action,  and  much  less  is  it  a  suffi- 
cient ground  for  the  vacation  of  the  decree 
entered    therein.  .  The   appellant's 

counsel  in  their  brief  assert  that  the  record 
shows  that  the  respondent  cohabited  with  the 
appellant  during  the  time  the  action  was 
pending,  and  that  she  was  led  thereby  to 
believe  that  the  grievances  alleged  against 
her  had  been  condoned  and  the  action  dis- 
continued, but  the  record,  as  we  read  it,  does 
not  sustain  the  claim.  The  appellant  details 
a  circumstance  from  which  it  might  be  in- 
ferred that  the  respondent  had  cohabited 
with  her  during  the  time  the  divorce  action 
was  pending,  but  in  answer  to  a  direct  ques- 
tion put  to  her  by  the  presiding  judge,  in- 
quiring whether  he  had  done  so,  she  answered 
in  the  negative.  It  is  not  necessary  to  argue, 
of  course,  that  if  the  promise  from  which  a 
conclusion  is  deduced  fails  of  proof  the  con- 
clusion must  fail  also." 

In  Mandelin  v.  Mandelin,  120  Minn.  198, 139 
N.  W.  152,  evidence  held  not  to  show  condo- 
nation of  the  cruelty  of  the  husband  although 
the  wife  lived  with  him  up  to  the  time  of 
the  trial  of  the  action  was  set  out  as  fol- 
lows: "In  the  case  at  bar  the  parties  are 
evidently  not  familiar  with  the  laws,  cus- 
toms, or  proprieties  incident  to  their  situa- 
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tion  as  recognized  in  this  country.  The 
plaintiff  presented  evidence  of  a  long  con- 
tinued course  of  ill  treatment  at  the  hands 
of  defendant.  Yet  she  did  not  separate  from 
him — on  the  contrary,  continued  to  live  in 
his  home,  performing  the  ordinary  house- 
hold duties,  down  to  the  time  of  the  trial 
of  the  action.  She  testified,  however,  that 
all  sexual  relations  between  them  came  to 
an  end  when  she  brought  her  action  for 
divorce.  This  defendant  denied,  insisting 
that  these  relations  continued  after  the  ac- 
tion was  commenced.  The  truth  in  this  re- 
spect was  for  the  trial  court  to  determine. 
It  was  resolved  in  plaintifTs  favor.  The 
evidence  further  shows  that  although  there 
was  no  separation,  except  to  the  extent  stat< 
ed,  defendant  continued,  after  the  commence- 
ment of  the  action,  the  same  treatment  of 
plaintiff,  and  it  is  apparent  from  his  dis- 
position, as  disclosed  by  the  evidence,  that 
the  denial  of  a  divorce  will  give  encourage- 
ment to  him  in  his  efforts  to  harass  and 
abuse  his  wife.  It  further  appears  that 
plaintiff  had  no  place  to  which  she  could  go 
as  a  home.  She  was  without  friends,  and 
she  was  fearful,  should  she  leave  the  home 
of  defendant,  that  he  would  take  from  her 
the  care  and  custody  of  their  infant  son. 
She  was  quite  explicit  in  her  testimony  that 
she  knew  that  the  continuance  of  sexual  re- 
lations with  defendant  after  the  commence- 
ment of  the  action  would  be  wrong,  and  that 
they  were  terminated.  Under  the  circum- 
stances we  think  the  question  of  condonation 
was  peculiarly  one  for  the  trial  court  to  de- 
termine. The  parties  were  before  him,  and 
every  opportunity  to  judge  of  their  character 
and  sincerity  was  then  presented,  a  situation 
not  afforded  by  this  court.  There  is  no  hard 
and  fast  rule  controlling  the  subject  of  con- 
donation of  matrimonial  offenses.  Each  caso 
must  be  determined  upon  its  own  facts,  and 
the  character  and  situation  of  the  parties." 

In  Koch  V.  Koch,  62  Pa.  Super.  Ct.  607, 
it  appeared  that  the  husband  continued  to 
live  in  the  same  house  with  his  wife  for  a 
month  and  a  half  after  learning  of  her  adul- 
tery. The  court  held  the  evidence  to  be  in- 
sufficient to  establish  condonation  on  his 
part,  saying:  "Special  stress  is  laid  by  the 
court  below  on  the  fact  that  the  libelant 
remained  in  the  house  with  her  about  two 
months  after  she  admitted  her  Avrong- 
doing,  but  under  the  conditions  surround- 
ing him,  we  feel  that  conduct  was  to  his 
credit  rather  than  suspicious  of  condona- 
tion. He  gave  her  prompt  notice  that  he 
would  apply  for  a  divorce — as  he  stated, 
*You  can  go  your  way  and  I  will  go  my  way.' 
His  necessity  for  having  his  home  and  office 
in  one  building;  the  care  of  his  small  chil- 
dren were  good  reasons  for  his  staying  until 
he  could  arrange  for  his  and  their  future. 
Her  brother  owned  the  house  they  lived  in 


so  that  she  was  not  left  to  the  mercy  of 
strangers,  and  he  left  with  her  sufficient  fur- 
nishings for  her  immediate  use.  It  is  true, 
that  the  general  presumption  is,  that  a  hus- 
band and  wife  living  in  the  same  house,  live 
on  terms  of  matrimonial  cohabitation.  This 
presumption  may  be  met  and  overcome  by 
proof  of  the  facts  and  circumstances  which 
destroy  the  probability  from  which  the  pre- 
sumption springs.  If  it  is  satisfactorily  es- 
tablished that  the  parties  occupied  separate 
apartments  or  had  no  access  to  each  other, 
the  presumption  is  destroyed.  Graham  v. 
Graham,  50  N.  J.  £q.  701,  25  Atl.  358.  The 
testimony  clearly  shows  that  their  relation 
in  the  home  was  of  the  most  formal  kind, 
seldom  speaking  to  each  other  except  in  re- 
gard to  domestic  necessities.  The  servant^ 
Lottie  Brewer,  says — he  didn't  speak  to  her, 
only  when  it  was  necessary.  They  occupied 
different  apartments,  and  each  shared  the 
bed  with  a  child. 

In  White  v.  White  (Va.)  92  S.  E.  811,  the 
court  holding  the  evidence  to  be  insufficient 
to  support  a  finding  that  the  husband  had 
condoned  the  wife's  adultery,  set  out  the 
facts  as  follows:  "The  testimony  chiefly  re- 
lied upon  for  this  purpose  is  the  statement 
of  the  defendant  (who  testified  in  her  behalf 
without  objection)  and  of  her  14  year  old 
daughter,  that  shortly  before  this  suit  was 
instituted  (not  afterwards,  as  contended)  the 
complainant  was  at  the  home  at  which  he  and 
the  defendant  had  resided,  and  a  statement 
made  by  their  12  year  old  son,  who  appears  to 
have  given  the  complainant  the  first  definite 
information  as  to  the  infidelity  of  his  wife. 
This  latter  statement  was  to  the  effect  that 
the  complainant  remained  at  home  'a  right 
smart  while'  afterwards,  giving  as  a  reason 
that  'he  was  trying  to  catch  the  man.'  Upon 
this  very  meager  evidence  the  defendant  asks 
us  to  hold  that  a  condonation  affirmatively 
appears,  the  argument  being  that  cohabita* 
tion  after  knowledge  of  the  offense  consti- 
tutes condonation.  The  general  rule  undoubt- 
edly is  that  where  a  husband,  after  he  learns 
of  adultery  on  the  part  of  his  wife,  continues 
to  reside  with  her,  occupying  the  same  room 
and  bed,  he  will  be  presumed  to  be  continu- 
ing his  marital  cohabitation;  and  such  co- 
habitation as  against  a  husband,  conclusively 
establishes  the  defense  of  condonation.  But 
the  evidence  in  this  case  fails  to  satisfy  us 
that  the  plaintiff  ever  resumed  marital  co- 
habitation with  his  wife  after  he  knew  of 
her  guilt.  Disregarding  his  testimony  alto- 
gether, it  is  apparent  that  the  relations  of 
these  parties  during  the  period  now  in  ques- 
tion, whether  he  was,  in  fact,  staying  at  the 
house  with  her  or  not,  were  of  a  hostile  and 
disagreeable  character,  and  the  distinct  im- 
pression to  be  derived  from  the  record  is  that 
there  was  no  such  conduct  on  his  part  as 
amounted  to  a  condonation." 
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In  Cooper  ▼.  Cooper,  61  Ind.  App.  374,  99 
X.  E.  782,  evidence  held  to  be  insufficient 
to  show  cohabitation  after  the  institution  of 
the  suit  was  stated  as  follows:  ''The  com- 
plaint avers  that  the  house  or  home  in  which 
appellant  and  appellee  were  living  at  the 
time  of  the  separation  was  owned  by  and  in 
appellee's  name,  that  appellant  after  the 
separation  refused  to  leave  said  home  and 
threatened  to  remain  therein,  and  to  take  ap- 
pellee's life.  Upon  such  averments  the  ap- 
pellee when  she  filed  her  complaint  procured 
a  temporary  restraining  order,  restraining 
appellant  from  entering  upon  said  premises. 
W'hile  it  is  true  that  the  evidence  shows  that 
appellant  on  several  occasions  was  at  appel- 
lee's home  after  said  separation  and  suit,  he 
was  there  against  the  desire  and  wishes  of 
appellee^  and  she  on  each  occasion  did  all 
she  could  to  get  him  to  go  away  and  leave 
her  alone,  and  refused  to  allow  him  to  stay 
in  the  house  over  night,  threatening  to  leave 
herself,  if  he  remained.  She  testified  posi- 
tively that  since  their  separation  she  had  not 
lived  or  cohabited  with  appellant/' 

In  Greenwell  v.  Greenwell  (R.  I.)  98  Atl. 
53,  where  it  appeared  that  the  last  act  of  per- 
sonal violence  of  the  husband  toward  the  wife 
occurred  on  May  10th  and  that  she  did  not 
leave  the  house  until  the  following  September, 
it  was  said:  ''Tliere  is  no  direct  evidence 
showing  whether  or  not  the  intimate  rela- 
tions of  husband  and  wife  existed  after  May 
lOth.  With  no  evidence  to  the  contrary,  a 
husband  and  wife  living  in  the  same  house 
would  be  presumed  to  be  sustaining  the  or- 
dihary  relations  of  marital  life.  However, 
the  petitioner  says  that  after  the  assault  in 
February,  1915,  she  told  her  husband  that 
she  would  never  speak  to  him  again,  and 
that  she  meant  it,  and  later  she  stated  to 
the  court  that  she  had  not  since  spoken  to 
him  voluntarily,  except  to  answer  his  ques- 
tions From  this  circumstance  and  the  epi- 
sodes in  June,  as  to  potato  planting  and 
setting  out  of  strawberry  plants  and  the  gen- 
eral conditions  shown  to  exist  by  the  testi- 
mony, the  inference  is  natural  and  reason- 
able that  after  May  10th,  and  probably  after 
February,  intimate  marital  relations  between 
the  couple  did  not  in  fact  exist.  On  the  oc- 
casion of  the  trouble  on  May  10th,  in  which 
the  son  Lawrence  was  also  a  participant,  she 
uid  to  the  son,  'Let  us  leave,'  and  the  re* 
spondent  replied.  The  sooner  the  better.' 
When  she  left  in  September  she  took  her 
children  with  her,  hired  a  few  rooms,  bought 
some  furniture  on  the  instalment  plan,  and 
the  older  son  (who  graduated  from  the  high 
school  in  June)  and  herself  found  employ- 
ment in  the  National  Kubber  Works  at  Bris- 
tol. Her  delay  in  leaving  the  respondent  was 
apparently  due  to  a  desire  to  have  her  chil- 
dren with  her  and  to  the  making  of  ar- 
rangements  necessary   to   bring   this    about. 


KLEKAMP.  66S 

.  98. 

...  As  condonation  is  a  defense,  with  the  bur- 
den of  establishing  it  resting  on  the  one  as- 
serting it,  we  are  of  the  opinion  that  the  evi- 
dence in  the  present  case  is  not  sufficient  to 
establish  it."    And  see  the  reported  case. 

Attitttde  of  Courts  Toward  Condondtion* 

As  a  matter  of  public  policy  condonation 
of  marital  offense  is  encouraged  by  the  law, 
as  it  tends  to  preserve  the  home  and  to  pro- 
tect the  children.  Bishop  v.  Bishop,  82  Misc. 
676,  144  N.  Y.  S.  143,  wherein  it  appeared 
that  after  an  interlocutory  decree  for  divorce 
the  wife  decided  to  condone  the  offenses  of 
her  husband,  but  refused  to  either  move  that 
the  interlocutory  decree  be  vacated  or  to  ask 
for  a  final  decree.  On  motion  of  the  husband 
for  a  final  decree,  it  was  said:  "The  plain- 
tiff opposes  the  granting  of  the  final  decree, 
stating  that  she  does  not  desire  to  avail  her- 
self of  the  provisions  of  the  interlocutory 
decree,  and  that  since  obtaining  the  same  she 
has  determined  that  it  is  better,  for  the  sake 
of  her  children,  that  she  condone  the  acts 
complained  of  and  continue  the  marital  re- 
lation. It  has  been  held  in  this  state  that 
under  such  circumstances  the  plaintiff  can- 
not be  required  to  divorce  the  defendant 
against  her  will.  .  .  .  Not  only  is  con- 
donation favx>red  by  the  law  (Galusha  v. 
Galusha,  116  N.  Y.  635,  643,  22  N.  E.  1114, 
6  L.R.A.  487,  15  Am.  St.  Rep.  453)  but  it 
would  be  manifestly  unjust  that  the  offend- 
ing party  should  be  permitted  to  force  a  final 
decree  for  the  dissolution  of  the  marriage 
upon  an  innocent  spouse  wishing  to  continue 
the  marital  relation.  The  present  unsettled 
status  of  the  parties  cannot,  of  course,  be 
permitted  to  continue.  The  plaintiff  must 
decide  definitely  upon  one  course  or  the 
other." 


V. 
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DiToroe  —  Cruelty  —  BuAeieBey  of  Erft- 
demoe. 

The  evidence  is  held  to  sustain  finding  of 
chancellor  that  husband  was  guilty  of  cruel 
and  inhuman  treatment. 
Appeal   and   Error  — •  Bovlew   of  £▼!- 

denee  —  Fimdlac*  of  Maotor  is  CIuib- 

eery. 

Where  findings  and  conclusions  as  to  facts, 
made  bv  a  master  in  chancerv,  are  sustained 
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hj  the   chancellor,   and   are  not  manifestly 
against  the  weight  of  the  evidence,  the  decree 
will  not  be  disturbed  by  the  supreme  court. 
DiToroe  —  CondonatioB  —  Fleadii&s. 

The  defense  of  condonation  to  charges  of 
cruelty  and  habitual  drunkenness,  to  be  avail- 
able, should  be  pleaded  or  set  up  in  the 
answer,  and  failure  to  do  so  warrants  the 
court  to  refuse  to  allow  the  defense. 

[See  note  at  end  of  this  case.] 

Proof  of  Condonation. 

The  defense  of  condonation  is  affirmative, 
and  the  defendant  carries  the  burden  of  es- 
tablishing it  by  a  preponderance  of  the  evi- 
dence. 

[See  note  at  end  of  this  case.] 

Same. 

The  evidence  is  held  to  be  insufficient  to 
establish  defense  of  condonation. 
[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Neoeaslty  of  Ob- 
jeotion  —  Failure  to  Make  Finding. 

Failure  to  raise,  in  the  trial  court,  the 
question  that  the  master's  report  made  no 
finding  whether  plaintiff  was  guilty  of  adul- 
tery, waives  such  question. 

]>ivoroe  —  Condonation  —  What  Con- 
stitntea. 

The  wife's  adultery  in  keeping  an  assif;- 
nation  house  and  offering  herself  therein,  is 
completely  condoned  by  cohabitation  for  ten 
years,  when  the  husband  knows  of  and  as- 
sists her  in  operating  the  house. 

[See  note  at  end  of  this  case.] 

Connivance. 

The  recriminatory  charge  of  adultery  can- 
not be  urged  by  one  who  has  connived  at  the 
offense. 

[See  10  Ann.  Cas.  819;  Ann.  Gas.  1915C 
80;  120  Am.  St.  Rep.  520.] 

Alimony  —  Amonnt  of  Allowance. 

The  evidence  is  held  to  sustain  chancellor's 
allowance  to  wife  of  large  amount  of  prop- 
erty, of  value  but  little  in  excess  of  what  she 
had  invested  personally,  in  view  of  respective 
-phvsical  condition  of  the  parties. 

[See  Ann.  Cas.  1913 A  803;  Ann.  Cas. 
1914D  319.] 

Form  of  Decree  —  Description  of  Frop- 
erty. 

In  allowance  of  property,  on  divorce,  de- 
scription of  property  as  that  "known  as  No. 
506  H.  Ave."  is  sufficient,  though  a  different 
description  is  erroneously  given  in  another 
part  of  the  record;  the  husband  admitting 
the  address  to  be  correct. 

Connsel    Fees   •—   Fropriety    of   Allow- 
ance. 

Where  the  evidence  discloses  that  the  wife 
is  financially  more  able  to  pay  her  counsel 
lees  than  the  husband,  she  should  not  be  al- 
lowed such  fees,  either  in  the  trial  court  or 
on  appeal. 

Same. 

Whether  an  allowance  should  be  made  to 
the  wife  for  alimony  pendente  lite  and  for 
solicitor's  fees  rests  largely  in  the  discretion 
of  the  court,  but  an  abuse  of  the  discretion 
is  subject  to  review. 


Bef erenoe  — •  BEastor  in  Ckanoerj  —  Al- 
lowance of  Fees  —  ExcosaiTeness. 

Allowance  of  $35  per  day  for  eight  and  one- 
half  days  to  master  in  chancery  for  reporting 
case  with  record  of  only  463  pages  of  evi- 
dence, is  excessive,  because  too  long  a  time 
is  charged,  and  because  the  per  diem  equals 
that  of  the  chancellor  who  is  the  superior  of 
the  master,  who  is  entitled  only  to  reasonable 
compensation. 

Appeal  from  Circuit  Court,  Cook  county: 
Walkbb,  Judge. 

Action  for  divorce.  Amelia  Klekamp, 
plaintiff,  and  Robert  H.  Klekamp,  defendant 
Judgment  for  plaintiff.  Defendieuit  appeals. 
The  facts  are  stated  in  the  opinion.  Modi- 
fied. 

J.  Ma/rion  Miller  for  appellant. 
WUUani  B,  Moak  for  appellee. 

[99]    Duncan,  J. — ^Amelia  Klekamp  filed 
her  bill  for  divorce  in  the  circuit  court  of 
Cook  county  March  10,  1914,  against  Robert 
H.  Klekamp,  appellant,  alleging  that  she  was 
lawfully  married  to  him  March  17,  1896.    Sbe 
charged  him  in  her  bill  with  extreme  and 
repeated  cruelty  from  a  short  time  after  their 
marriage  until  the  filing  of  the  bill  and  with 
habitual  drunkenness  for  the  five  years  last 
past,  and  prayed  for  divorce,  alimony  and  the 
adjustment   of   their   property   rights.     Ap- 
pellant answered  the  bill,  denying  every  al- 
legation thereof  except  that  of  marriage.    On 
May  16,  1914,  the  court  entered  an  order  that 
appellant  pay  appellee  $6  per  week,  beginning 
[100]  May  21,  1914,  as  temporary  alimony 
and  $40  as  solicitor's  fees,  in  equal  payments 
in  thirty  and  sixty  days.     On  July  14  fol- 
lowing, appellee  left  the  jurisdiction  of  the 
court  on  a  trip  to  Europe,  and  an  order  was 
entered  by  the  court  suspending  the  payment 
of  alimony  pendente  lite  until  her  return  and 
appointing   the   appellant   receiver    to   take 
charge  of  her  property  at  3328  West  Congress 
street,  Chicago,  and  to  collect  the  rents  for 
the  same.    Upon  her  return  from  Europe  ap- 
pellee presented  her  motion  for  appellant  to 
pay  her  the  alimony  and  solicitor's  fees  with- 
held by  him  and  to  turn  over  to  her  the  key 
to   said   premises,   together   with   the   rents 
thereof  collected  by  him.    By  agreement  said 
matters,  including  the  amount  of  solicitor's 
fees  to  be  paid  appellee's  solicitor,  were  re- 
ferred to  a  master  in  chancery  to  take  the 
evidence  and  report  his  conclusions  thereon, 
including  the  questions  at  issue  on  the  plead- 
ings.    While  the  evidence  was  being  taken, 
appellee,    by    leave   of   court,   amended  her 
bill  by  adding  the  further  allegation  that 
while  she  had  lived  with  him  in  the  same 
house  up  to  the  filing  of  her  bill,  yet  she  l>a.d 
not  cohabited  with  him  for   the  last  four 
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years  of  that  time.  Appellant  denied  that 
allegation  in  his  amended  answer  and  averred 
that  they  had  lived  and  cohabited  together 
as  man  and  wife  at  aU  times  during  their 
marriage  and  until  three  or  four  days  after 
the  beginning  of  this  suit,  and  also  charged 
her  with  adultery  during  their  marriage. 
The  master  in  chancery  found  him  guilty  of 
both  charges  in  the  bill  and  recommended 
that  appellee  be  granted  a  divorce,  and  that 
the  said  three-flat  building  at  3328  West 
Congress  street  be  decreed  to  be  her  property 
free  ol  any  claim  of  appellant,  as  receiver  or 
otherwise;  that  appellant  convey  to  her  the 
two-flat  building  at  606  South  Homan  ave- 
nue, and  that  he  pay  to  her  $218  accrued  ali- 
mony  pendente  Hte  and  all  costs  of  suit.  He 
also  found  that  if  said  two  flat  buildings  are 
decreed  to  be  hers  free  from  all  claims  of 
appellant  and  said  sum  of  $218  paid  her  she 
will  be  able  to  [101]  support  herself  and  pay 
her  own  solicitor's  fees,  and  he  recommended 
that  the  defendant  be  not  required  to  pay 
any  further  alimony  or  solicitor's  fees  than 
as  above  mentioned,  except  such  as  may  be 
deemed  to  be  reasonable  solicitor's  fees  for 
appellee's  counsel  in  case  of  appeal  to  a  high- 
er court.  Objections  were  filed  to  the  mas- 
ter's report  by  appellant,  and  being  overruled 
were  ordered  by  the  chancellor  to  stand  as 
exceptions,  and  the  court  decreed  that  the 
said  two  lots  and  buildings  be  decreed  to  be 
appellee's  property,  and  that  appellant  con- 
vey &  her  said  property  known  as  506  South 
Homan  avenue  and  pay  to  her  said  sum  of 
money  as  alimony  pendente  lite  and  costs, 
including  the  sum  of  $447.50  as  master's  fees, 
and  that  he  shall  pay  such  further  sum  as 
the  court  shall  deem  proper  if  he  shall  remove 
this  cause  to  a  higher  court  for  review. 

It  is  argued  by  appellant  as  a  ground  for 
the  reversal  of  the  decree  that  the  findings  of 
the  master  and  the  decree  of  the  circuit  court 
are  contrary  to  both  the  law  and  the  evidence 
in  the  case.  Upon  the  charge  of  cruelty  the 
appellee  testified,  in  substance,  that  about 
eighteen  months  after  their  marriage  appel- 
lant struck  her  ''right  and  left  in  the  face," 
and  that  about  a  month  later  he  struck  and 
felled  her  to  the  fioor  and  bursted  the  drum 
of  her  ear;  that  about  five  months  after  that, 
at  99  West  Harrison  street,  h^  broke  a  dining 
room  chair  on  her  back,  and  that  in  1907, 
at  their  home,  he  got  angry  with  her  about 
the  supper  she  had  prepared  and  grabbed 
her  and  threw  her  over  the  banisters  into 
the  yard  and  injured  her  back  and  stomach 
80  the  she  was  obliged  to  go  to  the  hospital 
for  treatment.  She  also  enumerated  various 
other  times  in  which  she  claimed  he  struck 
and  kicked  and  beat  her,  the  last  time  be- 
ing  shortly  before  she  filed  her  bill,  and  she 
testified  that  at  one  of  those  times  he  struck 
her  with  a  two-by-four  piece  of  timber,  and 
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that  only  a  few  of  those  occurrences  were 
witnessed  by  any  other  person.  Appellant 
denied  in  toto  every  specific  act  of  beating  or 
striking  appellee  testified  to  [102]  by  her 
except  one  act  which  took  place  in  the  pres- 
ence of  Agnes  Lammerer,  an  associate  and 
intimate  friend  of  appellee,  and  he  testified 
that  on  that  occasion  he  merely  put  his  hand 
or  fist  to  her  mouth  and  told  her  to  shut  her 
mouth,  because  she  was  using  such  vile  lan- 
guage. Mrs.  Lammerer  corroborates  appellee, 
and  testified  that  at  a  large  gathering  of 
people  at  witness'  house  he  "licked  her/' 
striking  her  over  the  head  with  his  hand, 
and  that  she  did  not  know  why  he  did  it; 
that  at  another  time  she  saw  him  strike  her 
in  the  face  with  his  hand,  and  that  at  still 
another  time  appellee  came  to  her  bleeding 
and  having  the  appearance  of  having  been 
beaten,  and  on  inquiry  appellee  told  her  ap- 
pellant had  "licked  her  in  the  saloon  at  21 
Halstead  street."  Appellee  was  also  corrobo- 
rated to  some  extent  by  Elizabeth  Heinna- 
mann,  who  testified  that  she  had  heard  ap- 
pellant apply  vile  epithets  to  appellee,  and 
that  he  told  her  he  had  beaten  appellee  and 
"had  thrown  her  down  the  porch."  Carrie 
R^gan  heard  appellant  and  appellee  quarrel- 
ing but  could  not  understand  their  words, 
and  Olga  McK^ina  testified  that  she  was  at 
their  house  once  when  they  quarreled  and 
he  got  a  knife  out  of  a  kitchen  drawer  and 
told  her  he  would  cut  her  throat.  The  proof 
clearly  shows  that  repeated  and  numerous 
acts  of  cruelty  were  committed  against  appel- 
lee as  charged  in  -her  bill,  and  while  the 
evidence  is  very  confiicting  on  the  question 
of  habitual  drunkenness,  the  evidence  also 
sustains  the  court's  findings  on  that  issue. 
Appellee  was  shown  to  have  made  some  state- 
ments as  to  her  physical  condition  and  as 
to  whether  or  not  her  former  husband  beat 
or  struck  her  that  were  contradicted  square- 
ly by  her  evidence  in  her  former  divorce  suit,, 
but  appellant  is  also  squarely  contradicted 
by  other  witnesses  on  matters  material  to  the 
issues  in  the  case.  The  findings  and  conclu- 
sions of  the  master  upon  those  questions 
having  been  confirmed  by  the  chancellor,  and 
it  not  appearing  in  the  record  that  such  con- 
clusions are  manifestly  against  the  weight 
of  the  evidence,  the  decree  should  not  be 
disturbed  by  this  [103]  court.  Champion  v. 
McCarthy,  228  111.  87,  10  Ann.  Cas.  517,  81 
N.  E.  808,  11  L.R.A.(N.S.)  1052;  Day  ▼. 
Wright,  233  111.  218,  84  N.  E,  226. 

It  is  also  urged  that  the  acts  of  cruelty  and 
habitual  drunkenness,  if  committed,  were  con- 
doned by  the  appellee.  The' appellant  in  his 
answer  merely  denied  the  charges  of  cruelty 
and  habitual  drunkenness  without  pleading 
condonation.  Such  a  defense,  to  be  made 
available  to  appellant,  should  have  been 
pleaded  or  set  up  in  his  answer.     (7  Enc.  PI. 
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&  Pr.  91.)  Appellant  testified  that  he  lived 
with  appellee,  slept  in  the  same  bed  and 
cohabited  with  her  up  to  and  for  three  or 
four  days  after  her  bill  for  divorce  was  filed. 
Appellee  positively  contradicted  his  evidence 
in  that  regard,  and  testified  that  she  had  not 
lived  and  cohabited  with  him  after  the  filing 
of  her  bill  and  had  not  cohabited  with  him 
for  the  last  three  or  four  years  prior  to  the 
beginning  of  this  suit.  That  is  all  the  evi- 
dence bearing  on  that  question.  While  it 
was  in  the  power  and  discretion  of  the  court 
to  dismiss  appellee*a  bill  if  it  appeared  that 
she  had  cohabited  with  him  after  her  bill 
was  filed,  without  regard  to  the  question 
whether  or  not  such  defense  was  properly 
pleaded  by  appellant,  yet  the  court  would 
have  been  warranted  in  not  allowing  appel- 
lant to  make  such  defense  without  having 
pleaded  or  averred  it  in  his  answer.  But,  in 
any  .event,  such  a  defense  is  an  aifirmative 
one,  and  the  burden  of  proof  was  on  appellant 
to  establish  it  by  a  preponderance  of  the  evi- 
dence, and  for  the  reasons  above  given  this 
court  cannot  say  that  the  finding  of  the  chan- 
cellor is  against  the  manifest  weight  of  the 
evidence,  and  we  are,  in  fact,  entirely  satis- 
fied that  appellant  failed  to  establish  that  de- 
fense by  the  greater  weight  of  the  evidence. 

It  is  next  urged  that  the  decree  of  the  court 
should  not  be  sustained  because  the  evidence 
shows  that  appellee  was  guilty  of  adultery. 
The  master's  report  was  silent  on  that  ques- 
tion, and  no  objection  was  filed  to  his  omis- 
sion to  make  a  finding  on  that  issue  of  fact. 
Had  it  been  called  to  the  attention  of  the 
court  by  proper  objections  and  exceptions 
[104]  the  omission  could  easily  have  been 
cured  by  a  re-reference  to  the  master  for  a 
specific  finding  on  that  issue.  Failing  to 
raise  the  question  in  the  trial  court  appel- 
lant must  be  deemed  to  have  waived  it  in 
this  court.  (Barney  v.  Lincoln  Park,  203 
111.  397,  67  N.  E.  801.)  But  if  all  the  facts 
bearing  on  that  question  had  been  reported 
by  the  master  and  a  finding  thereon  made 
by  him,  appellant  could  not  avail  himself 
of  such  a  defense,  because  all  acts  of  adul- 
tery were  completely  condoned  by  him  and 
were  connived  at  bv  him  when  committed, 
as  clearlv  shown  bv  the  evidence.  The  evi- 
dence  shows  that  appellee  was  keeping  an 
assignation  house  when  appellant  married  her 
and  that  he  knew  it,  and  that  by  his  own 
consent  she  was  to,  and  did,  continue  in  that 
business  until  thev  could  accumulate  there- 
by  enough  money  to  keep  them  through  their 
advanced  years,,  and  that  she  did  so  continue 
it  for  about  five  years  and  ceased  to  do  so 
thereafter.  The  witness  Dora  Freeman,  who 
is  a  confessed  prostitute,  testified  that  during 
that  five  years,  or  a  portion  thereof,  she  was 
an  inmate  of  such  assignation  house  and  that 
appellant   brought    or   sent  men   to   her   for 


the  purpose  of  prostitution  and  collected 
money  from  her  received  by  her  in  that  busi- 
ness, and  she  also  testified  that  during  that 
time  appellee  had  gon%  to  bed  with  other  men 
"right  before  Mr.  Klekamp."  If  she  is  worthy 
of  belief  at  all  her  whole  story  should  be 
considered.  Her  testimony  is  all  the  evidence 
of  adultery  on  appellee's  part.  Appellant 
denied  knowledge  thereof  or  of  the  fact  that 
appellee  kept  a  house  of  assignation,  but 
it  is  clearly  proved  that  she  did  keep  such 
a  house  and  that  he  found  her  there  just 
ten  days  before  he  married  her.  If  guilty  of 
the  charge  the  offense  was  completely  con- 
doned by  his  living  and  cohabiting  with  her 
for  ten  years  thereafter  with  knowledge  of 
the  facts,  and  he  cannot  avail  himself  of 
such  act  either  as  a  cause  for  divorce  or  of 
recrimination.  (Davis  y.  Davis,  134  Ga.  804, 
20  Ann.  Cas.  20,  68  S.  E.  594,  30  L.R.A.(N.S.) 
73;  Duberstein  v.  Duberstein,  171  IlL  133, 
49  N.  E.  316.)  It  is  also  the  rule  that  the 
recriminatory  [105]  charge  of  adultery  can- 
not be  urged  by  one  who  has  connived  at 
the  offense. 

Appellant  further  complains  that  the  de- 
cree is  erroneous  in  granting  to  appellee  the 
large  amount  of  property  and  money  afore- 
said. The  master  in  chancery  found,  in  sub- 
stance, that  appellee  at  the  time  of  the  mar- 
riage possessed  notes  and  mortgages  and  a 
bank  account  of  the  aggregate  value  of  $8000, 
and  that  the  store  and  assignaticm  Jiouse 
that  she  was  running  yielded  her  a  net  profit 
of  $100  per  month  or  more;  that  she  bought 
the  lot  known  as  3328  West  Congress  street 
for  $1150  and  furnished  the  money  that  built 
the  three -fiat  building  thereon, — more  than 
$6000, — and  that  the  title  has  remained  and 
is  now  in  her;  that  the  lot  on  Roman  ave- 
nue was  bought  for  $1000  with  her  money 
and  the  title  taken  in  her  name  and  that  thp 
two-flat  building  built  thereon  was  built  al- 
most entirely  with  her  money,  and  that  in 
1907,  while  she  was  in  a  hospital  and  her 
life  despaired  of,  at  appellant's  persuasion 
she  deeded  him  that  property  under  his  prom- 
ise to  not  record  the  deed  and  to  reconvey 
it  to  her  if  she  recovered  from  her  threatened 
malady:  that  he  failed  to  keep  his  promise 
and  had  the  deed  recorded  in  1909  and  has 
since  collected  the  rents  thereof  and  spent 
or  kept  them  for  his  own  use,  and  tJiat  all 
he  contributed  to  those  buildings  was  his  su- 
perintendence and  work  as  a  carpenter  and 
builder.  The  evidence  further  shows  that 
while  she  was  in  the  hospital  he  obtained 
possession  of  a  $1600  mortgage  belonging  to 
her  and  $300  of  money  in  the  bank,  and  after 
converting  the  mortgage  into  money  bought 
a  lot  on  Monroe  street  and  with  said  moneys 
belonging  to  her  built  a  two-flat  building 
thereon,  which  he  still  owns  in  his  own  name, 
subject  to  a  mortgage  of  $3000,  and  on  which 
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be  collects,  and  has  at  all  times  collected, 
a  rent  of  $50  per  month  and  has  retained  the 
same  for  his  own  use.  The  evidence  further 
shows  that  she  let  him  have  several  amounts 
of  her  money  at  various  times,  amounting  to 
$2000  or  more,  to  go  into  the  saloon  business, 
which  [106]  ventures  were  failures  and  in 
which  he  lost  all  his  investments  except  $350. 
From  his  evidence  he  had  about  $1200  or 
$1500  when  he  married  appellee  and  had 
about  the  same  amount  of  money  when  this 
suit  was  begun,  and  appellee  still  had  about 
$1500  of  other  money  when  the  master  made 
his  report.  We  have  reviewed  all  the  evi- 
dence in  the  record  on  the  question  of  their 
property  rights,  and  while  it  is  in  hopeless 
conflict  it  entirely  supports  the  master's  find- 
ings and  the  court's  decree  in  that  regard, 
and  we  think  the  decree  should  be  sustained, 
as  appellee  received  very  little,  if  any,  more 
in  value  thereby  than  her  investments  in 
the  property  and  her  moneys  used  and  spent 
by  appellant.  The  evidence  also  shows  that 
she  is  now  severely  afflicted  with  kidney  dis- 
orders, and  is  almost,  if  not  entirely,  in- 
capacitated for  further  accumulations  of 
money  or  property,  and  that  he,  while  afflicted 
with  a  bad  hernia  or  rupture,  is  nevertheless 
an  excellent  carpenter  and  w^ood  workman 
and  still  capable  of  earning  good  wages  at 
that  trade. 

The  Homan  avenue  property  was  sufficient- 
ly described  as  "the  property  known  as  No. 
506  Homan  avenue,*'  which  appellant  gave 
as  its  proper  number,  and  it  is  sufficiently 
identified  by  that  description  even  if  the  other 
description  given  it  in  the  record  was  er- 
roneous, as  claimed  by  him. 

The  evidence  does  show,  however,  that  the 
appellee  has  much  mone  money  and  property 
by  virtue  of  the  decree  of  the  court  than  has 
appellant,  and  that  she  is  amply  able,  and 
much  more  able,  to  pay  attorney's  fees  than 
is  appellant.  For  that  reason  we  think  the 
court  properly  decreed  that  she  should  pay 
her  solicitor's  fees  in  the  first  instance,  and 
that  it  erred  in  its  determination  to  have 
taxed  against  him  solicitor's  fees  for  her 
counsel  in  case  this  cause  should  be  reviewed 
by  a  higher  court.  In  view  of  the  very  liberal 
allowance  already  made  appellee,  and  consid- 
ering the  further  fact  that  appellant  is  now 
left  heavily  in  debt  and  that  the  expense.^ 
of  this  lawsuit  will  about,  if  not  entirely,  ex- 
haust all  his  money  now  on  hand,  we  think 
appellee  is  more  [107]  able  to  pay  her  attor- 
ney's fees  than  he,  and  that  she  should  be 
decreed  so  to  do.  Whether  or  not  an  allow- 
ance should  be  made  to  a  wife  for  alimony 
pendente  lite  and  for  solicitor's  fees  rests 
largely  in  the  discretion  of  the  court,  it  is 
true,  but.  an  abuse  of  such  discretion  is  sub- 
ject to  review.  Tl^e  court  may  require  the 
husband  to  pay  the  wife  such  sums  of  money 
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as  may  enable  her  to  maintain  or  defend  her 
suit,  and  she  is  entitled  to  alimony  during 
the  pendency  of  the  suit  "when  it  is  just 
and  equitable."  (Hurd's  Stat.  1916,  chap. 
40,  sec.  15.)  She  should  not  be  allowed  solic- 
itor's fees  when  she  is  amply  able  to  pay 
them  herself  and  much  more  able  financially 
to  do  so  than  her  husband.  Harding  v.  Hard- 
ing, 144  111.  588,  32  N.  E.  206, 21  L..R.A.  310. 

The  court  also  erred  in  allowing  $35  per 
day  to  the  master  in  chancery  for  eight  and 
one-half  days  for  reporting  his  conclusions 
of  law  and  fact,  itemized  as  time  spent  in 
hearing  oral  arguments,  objections  to  report, 
etc.  There  are  only  453  pages  of  evidence 
in  the  record,  for  the  taking  and  certifying 
of  which  the  law  allows  fifteen  cents  per 
hundred  words  and  for  which  is  taxed  in  this 
case  a  fee  of  $loQ,  and  which  is  apparently 
about  the  correct  sum.  It  is  very  apparent 
that  it  could  not  possibly  require  eight  and 
one-half  days  to  hear  arguments  and  to  re- 
port the  conclusions  of  law  and  fact  in  this 
case  if  a  full  day's  work  were  performed  each 
day.  It  is  also  unreasonable  to  allow  $35 
per  day  for  that  service,  which  is  about  as 
much,  or  more,  than  the  judge  who  tried  the 
case  receives  for  each  day  he  is  actually 
engaged  in  the  duties  of  his  offiee,  and  as 
a  matter  of  common  knowledge  it  is  more 
than  twice  as  much  as  was  ever  paid  in  Chi- 
cago for  judges  from  other  jurisdictions  while 
employed  in  the  courts  of  Ck)ok  county.  A 
master  in  chancery  is  entitled  to  only  such 
fees  as  are  specified  in  the  statute,  and  in 
Cook  county  for  reporting  conclusions  of  law 
and  fact  he  is  entitled  to  such  compensation 
as  the  court  may  deem  just.  The  master's 
position  and  responsibility  are  inferior  to 
those  of  the  chancellor,  and  [106]  his  per 
diem  compensation  should  not,  in  any  event, 
be  equal  to  or  exceed  the  compensation  of 
the  chancellor  when  reduced  to  a  per  diem 
basis.  (Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter, 211  111.  138,  71  N.  E.  933.)  The  master 
stated,  as  part  of  his  report  and  as  a  basis 
for  fixing  his  fees,  that  the  necessary  expense 
for  maintaining  his  office  was  at  the  rate  of 
$15  per  day  for  each  working  day.  Such 
fact  should  not  be  considered  in  arriving 
at  a  proper  charge  for  such  work. 

The  decree  of  the  circuit  court  is  affirmed 
except  as  to  the  allowance  of  the  master's 
fees  in  the  sum  of  $447.50,  and  as  to  said 
fees  it  is  reversed  and  the  cause  remanded, 
with  directions  to  allow  the  said  master  for 
his  said  fees  not  to  exceed  the  sum  of  $250, — 
$150  for  taking  and  certifying  the  evidence 
and  $100  for  reporting  conclusions  of  law 
and  fact,  etc., — and  to  not  allow  appellee's 
counsel  solicitor's  fees  to  be  paid  by  appel- 
lant. 

Reversed  in  part  and  remanded,  with  di- 
rections. 
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NOTE. 

The  doctrine  announced  in  the  reported 
case  to  the  effect  that  voluntary  cohabitation 
after  knowledge  of  the  violat&on  by  one 
spouse  of  the  marital  obligations  condones 
the  offense,  but  that  in  order  to  avail  a 
party  to  an  action  for  divorce  as  a  defense 
it  must  be  pleaded  or  set  up  in  the  answer, 
finds  support  in  the  great  majority  of  cases 
in  whic^  the  question  of  condonation  has 
arisen.  See  the  notes  to  Anderson  ▼.  Ander- 
son, Ann,  Cas.  1912C  1,  and  Egidi  v.  Egidi, 
reported  ante,  this  volume,  at  page  648. 


BOEKIJIlNB 

V. 

8TORCH. 


Arkansas  Supreme  Court — ^April  B,  1016. 
128  Jirk.  268;  18S  S.  W.  262. 


Bills   amd   Notes   —  What   Coa«tltiites 
Fiotitions  Payee. 

Plaintiff,  whose  real  name  was  John  Storch, 
but  who  had  assumed  the  name  of  M.  Krause, 
and  who  loaned  defendant  money  on  a  note 
payable  to  the  order  of  M.  Krause,  suing  in 
his  real  name  after  its  resumption,  can  re- 
cover, as,  it  being  the  intention  of  plaintiff 
that  the  note  should  be  payable  to  himself, 
he  is  not  a  ''fictitious  payee,"  which  means 
a  fictitious  person  who,  though  named  in  the 
note,  has  no  right  to  it  or  to  its  proceeds, 
because  it  was  not  so  intended  when  the  note 
was  executed,  and  depends  on  the  knowledge 
or  Intention  of  the  party  against  whom  it  is 
attempted  to  assert  the  rule,  and  not  upon 
the  actual  existence  or  nonexistence  of  a 
payee  of  the  same  name  as  that  appearing 
in  the  instrument,  so  that  a  real  person  may- 
be a  fictitious  payee  and  a  nonexisting  person 
may  be  real  within  the  rule. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Arkansas 
county:     Tbimble^  Judge. 

Action  by  John  Storch,  plaintiff,  against 
A.  H.  Soekland,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affismed. 

John  L,  Ingram  for  appellant. 

[254]  Habt,  J. — John  Storch  sued  A.  H. 
Soekland  for  $147.00  alleged  to  be  due  on 
a  promissory  note.  The  plaintiff  introduced 
in  evidence  a  note  dated  Stuttgart,  Arkansas, 
October  1st,  1912,  for  $147.00  payable  to  the 


order  of  M.  Krause  at  the  National  Bank  of 
Stuttgart,  Arkansas. 

The  plaintiff  testified  that  his  real  name 
is  John  Storch;  that  at  the  date  of  the  exe- 
cution of  the  note,  on  account  of  trouble 
that  he  had  had  with  his  wife  he  assumed  the 
name  of  M.  Krause,  Krause  having  been  his 
mother's  maiden  name;  that  he  loaned  to 
the  defendant  $147.00  and  took  the  defend- 
ant's note  therefor  payable  to  the  order  of 
Krause,  that  being  the  name  he  had  assumed 
at  that  time  and  by  which  he  was  known; 
that  the  defendant  has  not  paid  any  part 
of  the  note;  that  his  wife  died  before  the  in- 
stitution of  this  suit  and  that  he  has  again 
taken  his  real  name.  No  evidence  was  intro- 
duced on  the  part  of  the  defendant.  The 
court  directed  a  verdict  for  the  plaintiff  and 
the  defendant  has  appealed. 

Prof.  Daniel  says:  "The  law  abhors  fraud 
and  discountenances  the  instrument  by  which 
it  may  be  committed.  For  this  reason  bills 
and  notes  payable  to  fictitious  payees  are  not 
tolerated,  and  will  never  be  enforced,  save 
when  in  the  hands  of  a  bona  fide  holder,  who 
received  them  without  knowledge  of  tlieir  true 
character.  The  appearance  of  a  name  upon 
the  paper  as  a  payee  and  endorser  is  natural- 
ly calculated,  and  has  been  often  used  as  a 
means  to  give  it  fictitious  credit,  iVhereby 
innocent  parties  are  beguiled  into  purchasing 
it."  Daniel  on  Negotiable  Instruments  (Gtli 
ed.)  vol.  1,  §  136.  Counsel  for  defendant 
invokes  this  rule  to  reverse  the  judgment  in 
this  case. 

[255]  We  do  not  think,  however,  the  .note 
in  question  had  a  fictitious  payee  within  the 
meaning  of  the  rule  announced  by  Prof. 
Daniel.  Whenever  the  name  is  inserted  as 
payee  without  any  intention  that  payment 
shall  be  made  only  in  conformity  therewith, 
the  payee  then  becomes  a  fictitious  person. 
In  other  words  under  the  rule  a  fictitious 
payee  means  a  fictitious  person,  who  though 
named  as  payee  in  the  note,  has  no  right  to 
it,  or  the  proceeds  of  it,  because  it  was  not 
so  intended  when  the  note  was  executed. 
Therefore  whether  the  paper  is  to  be  con- 
sidered as  having  a  fictitious  payee  depends 
upon  the  knowledge  or  intention  of  the  party 
against  whom  it  is  attempted  to  assert  the 
rule,  and  not  upon  the  actual  existence  or 
nonexistence  of  a  payee  of  the  same  name 
as  that  inserted  in  the  instrument;  so  that 
on  the  one  hand  a  real  person  may  be  ficti- 
tious, and  on  the  other  a  nonexisting  person 
may  be  real  within  this  rule.  4th  Am.  k 
Eng.  Enc.  of  Law  (2d  ed.)  p.  116;  Daniel 
on  Negotiable  Instruments  (6th  ed.)  vol.  1, 
§  141. 

In  the  present  case  the  plaintiff  adopted 
and  used  the  name  of  M.  Krause  as  his  own 
at  the  time  he  loaned  the  money  to  the  de- 
fendant and  took  his  note  therefor.    It  was 
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the  intention  of  the  plaintiff  that  the  note 
should  be  payable  to  himself  and  he  alone 
had  the  right  to  collect  the  note. 
Judgment  will  be  affirmed. 


NOTE. 

Fletitlovs  Payee  of  Promissorj  Note  o> 

BilL 

In  General,    669. 

1Vhat  Constitutea  Fictitious  Payee: 

Generally,  669. 

Nonexistent  Person,  670. 

Existent  Person,  671. 


In  General, 

The  rule  is  well  settled  both  under  the 
•common  law  and  the  English  and  American 
negotiable  instruments  acts,  that  as  against 
a  bona  fide  holder,  where  a  note  or  bill  con- 
taining all  the  elements  of  negotiability  is 
knowingly  made  payable  to  the  order  of  a 
fictitious  person,  the  instrument  becomes  ne- 
gotiable without  indorsement,  and  is  to  be 
treated  as  if  in  terms  made  payable  to  bearer. 

England. — Ex  p.  Royal  Bank  of  Scotland, 
19  Ves.  Jr.  310,  34  Eng.  Rep.  (Reprint)  532. 

United  8t€i4e9. — ^National  Bank  of  CJom- 
merce  v.  U.  S.  224  Fed.  679,  140  C.  C.  A.  219. 

Illinois. — ^Bartlett  v,  Chicago  First  Nat. 
Bank,  247  111.  490,  93  N.  E.  337;  Keenan  v. 
Blue,  146  111.  App.  7,  affirmed  in  240  111. 
177,  88  N.  E.  553. 

Indiana. — Farnsworth  v.  Drake,  11  Ind. 
101. 

lotca. — ^Lane  v.  Krekle,  22  Ta.  399. 

Kansas. — Kohn  v.  Watkins,  26  Kan.  691, 
40  Am.  Rep.  336. 

Louisiana. — McCall  v.  Corning,  3  La.  Ann. 
409,  48  Am.  Dec.  454. 

Massachusetts. — Bales  v.  Harding,  201 
Mass.  103,  87  N.  E.  481;  Jordan  Marsh  Co. 
V.  National  Shawmut  Bank,  201  Mass.  397, 
87  N.  E.  740,  22  L.R.A.(N.S.)   250. 

Michigan, — Shaw  v.  Brown,  128  Mich.  573, 
87  N.  W.  757;  Harmon  v.  Old  Detroit  Nat. 
Bank,  153  Mich.  73,  116  N.  W.  617,  126  Am. 
St.  Rep.  467,  17  L.R.A.(N.S.)  514.  See  also 
Peninsular  Sav.  Bank  v.  Hosie,  112  Mich. 
351,  70  N.  W.  890. 

Minnesota. — Faribault  Security  Bank  T, 
Lucas,  69  Minn.  46,  71  N.  W.  822. 

NebrasJca. — Rogers  v.  Ware,  2  Neb.  29. 

New  Hampshire. — Elliot  v.  Abbot,  12  N. 
H.  549,  37  Am.  Dec.  227;  Hunt  v.  Aldrich, 
27  N.  H.  31.  See  also  Cross  v.  Rowe,  22  N. 
H.  77;  Blodgett  v.  Jackson,  40  N.  H.  21. 

yew  York. — ^Plets  v.  Johnson,  3  Hill  112; 
Stevens  v.  Strang,  2  Sandf.  138;  Coggill  v. 
American  Exch.  Bank,  1  N.  Y.  113,  49  Am. 
a)ec.  310;  Irving  Nat.  Bank  v.  Alley,  79  N. 


Y.  536;  Phillips  v.  Mercantile  Nat.  Bank, 
140  N,  Y.  556,  35  N.  E.  982,  37  Am.  St.  Rep. 
696,  23  L.R.A.  584.  See  also  Odell  v.  Clyde, 
08  App.  Div.  333,  57  N.  Y.  S.  126. 

Oregon. — In  re  Pendleton  Hardware,  et.c. 
Co.  24  Ore.  330,  33  Pac.  644;  Weishaar  y. 
Pendleton,  73  Ore.  190,  144  Pac.  401. 

Pennsylvania, — Hunter  v.  Blodget,  2  Yeates 
480. 

South  Carolina, — Davega  v.  Moore,  3  Mc- 
Cord  L.  482;  Fretwell  v.  Carter,  78  S.  C. 
631,  59  S.  E.  639. 

Texas. — Caritt  v.  James,  39  Tex.  189. 

In  Keenan  v.  Blue,  146  111.  App.  7,  affirmed 
240  111.  177,  88  N.  E.  653,  it  was  said: 
"There  is  no  statute  in  this  state  forbidding 
or  restricting  the  use  of  the  name  of  a 
fictitious  person  as  payee  or  transferee  of 
a  negotiable  instrument,  and  in  the  absence 
of  any  such  statute  a  negotiable  instrument 
payable  to  the  order  of  a  fictitious  person  is 
to  be  treated  as  if  made  payable  to  bearer 
and  is  transferable  by  delivery.  .  .  .  The 
authorities  cited  by  appellants  which  hold 
that  under  section  4  of  chapter  96  Hurd's 
Stat.  1905,  1408,  the  legal  title  to  a  note 
payable  to  a  person  named  as  bearer  cannot 
be  transferred  by  delivery  without  indorse- 
ment under  the  hand  of  the  person  named, 
so  as  to  give  the  holder  or  bearer  the  right 
to  sue  thereon  in  his  own  name,  can  have  no 
application  where  the  person  named  as  payee 
or  transferee  is  fictitious." 

But  see  Wayman  v.  Torreyson,  4  Nev.  124, 
wherein  the  court,  though  recognizing  the 
rule  that  a  drawer  of  a  bill  or  note  payable 
to  a  fictitious  payee  who  indorsed  the  name 
of  such  fictitious  payee  is  estopped  to  deny 
'its  validity,  laid  down  the  rule  that  a  bill 
or  note  payable  to  a  nonexistent  and  there- 
fore fictitious  payee  was  void  and  could  not 
be  sued  on  as  if  made  payable  to  bearer. 

Where  a  note  was  made  payable  to  a  ficti- 
tious payee  without  the  additional  words  ''or 
order,''  it  was  held  that  the  note  not  being 
negotiable,  it  could  not  be  subject  to  the 
rule  that  a  note  payable  to  a  fictitious  person 
or  order  was  in  effect  a  note  payable  to 
bearer.  Williams  v.  Noxon,  10  U.  C.  Q.  B. 
260. 

What  Constitutes  Fictitious  Payee, 

Generally. 

As  is  stated  in  th6  reported  case  a  payee 
may  be  fictitious  without  regard  to  whether 
he  is  existent  or  nonexistent,  the  test  being 
the  intent  and  the  knowledge  of  the  maker 
of  the  fictitious  character  of  the  payee.  The 
rule  may  be  said  to  be  that  a  negotiable  in- 
strument or  indorsement  made  to  a  fictitious 
person  cannot  be  treated  as  payable  to  the 
bearer  and  negotiated  without  indorsement 
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unless  the  person  making  it  knew  and  actual- 
ly intended  to  make  the  instrument  payable 
to  a  fictitious  person.  Stone  v.  Freeland,  1 
H.  Bl.  316,  126  Eng.  Rep.  (Reprint)  387; 
Bennett  v.  Farnell,  1  Campb.  (Eng.)  130; 
Gibson  v.  Minet,  2  Bro.  P.  C.  48,  1  Eng. 
Rep.  (Reprint)  784,  1  H.  Bl.  569,  126  Eng. 
Rep.  (Reprint)  326,  3  T.  R.  481,  100  Eng. 
Rep.  (Reprint)  689;  Weisbar  v.  Pendleton, 
73  Ore.  190,  144  Pac.  401. 

In  Seaboard  Nat.  Bank  v.  Bank  of  America, 
193  N.  Y.  26,  85  N.  E.  629,  22  L.R.A.(X.S.) 
499,  it  was  said :  "The  legal  effect  of  making 
a  note  or  bill  payable  to  a  fictitious  person 
was  stated  in  the  Revised  Statutes,  part  2, 
chapter  4,  title  2,  section  5,  as  follows: 
'Such  notes,  made  payable  to  the  order  of 
the  maker  thereof,  or  to  the  order  of  a 
fictitious  person,  shall,  if  negotiated  by  the 
maker,  have  the  same  effect,  and  be  of  the 
same  validity,  as  against  the  maker  and  all 
persons  having  knowledge  of  the  facts,  as 
if  payable  to  bearer.'  Prior  to  the  enactment 
of  the  Negotiable  Instruments  Law  the  lan- 
guage of  which  makes  it  clear  that  if  an 
instrument  is  to  be  deemed  payable  to  bearer, 
although  in  form  payable  to  a  named  person, 
that  the  intention  to  make  the  instrument 
payable  to  a  fictitious  or  nonexisting  person 
must  exist  with  the  maker  thereof,  this  court 
in  Shipman  v.  SUte  Bank,  126  N.  Y.  318, 
referring  to  the  rule  stated  in  the  revised 
statutes,  said:  'We  are  of  the  opinion  upon 
examination  of  the  authorities  cited  by  coun- 
sel on  both  sides  that  this  rule  applies  only 
to  paper  put  into  circulation  by  the  maker 
with  knowledge  that  the  name  of  the  payee 
does  not  represent  a  real  person.  The  mak- 
er's intention  is  the  controlling  consideration 
which  determines  the  character  of  such  pa- 
per. It  cannot  be  treated  as  payable  to  bearer 
unless  the  maker  knows  the  payee  to  be  ficti- 
tious and  actually  intends  to  make  the  paper 
payable  to  a  fictitious  person.' " 

In  Boles  v.  Harding,  201  Mass.  103,  87 
N.  E.  481,  the  rule  was  stated  as  follows: 
"Under  our  negotiable  instruments  act,  form- 
erly St.  1898,  c.  533,  §  9,  now  R.  L.  c.  73, 
§  26,  aa  well  as  at  common  law,  while  the 
same  rule  as  to  what  constitutes  a  fictitious 
payee  obtains,  the  bearer  as  such  cannot 
recover  unless  it  is  shown  that  the  maker 
knew  of  the  fiction.  ...  If  the  element 
of  knowledge  is  wanting  there  is  no  estoppel, 
although  the  fact  that  the  payee  is  fictitious 
may  have  been  fully  established.  The  issue 
is  one  of  fact,  upon  proof  of  which,  by  force 
of  the  statute,  the  instrument  becomes  pay- 
able to  bearer." 

In  Harmon  v.  Old  Detroit  Nat.  Bank,  153 
Mich.  73.  116  N.  W.  617,  126  Am.  St.  Rep. 
467,  17  L.R.A.(N.S.)  514,  it  was  held  that 
the  statute  (2  Comp.  Laws,  §  4870)  making 
an  instrument  actually  made  payable  to  a 


fictitious  payee,  in  effect  payable  to  bearer, 
applied  only  to  caaes  where  the  drawer 
knowingly  draws  the  instrument  to  the  order 
of  a  fictitious  payee. 

A  note  payable  "to  order,"  without  men- 
ti<Miing  the  name  of  any  payee,  has  been 
held  to  be  a  note  payable  to  a  fictitious  payee 
and  as  such  payable  to  bearer.  Davega  v. 
Moore,  3  McCord  L.  (8.  C.)  482;  FretweU 
V.  Carter,  78  S,  C.  531,  59  S.  E.  639.  Like- 
wise a  note  payable  to  "Ship  Fortune  or 
Bearer."  Grant  v.  Vaughan,  3  Burr.  (Eng.) 
1516.  Similarly,  where  a  note  is  made  pay- 
able "to  the  order  of  the  estate"  it  haa  been 
held  to  be  payable  to  a  fictitious  payee.  Scott 
V.  Parker,  6  N.  Y,  S.  753,  26  N.  Y.  St.  Rep. 
865;  Lewisohn  v.  Kent,  etc.  Co.  87  Hun  257, 
33  N.  Y.  S.  826.  And  see  Ball  v.  Allen,  15 
Mass.  433,  where  the  note  was  made  payable 
to  "No  100  or  bearer." 

Nonexistent  Pebson. 

There  is  no  question  among  the  decisions 
but  that  where  the  payee  in  a  bill  or  note 
is  a  nonexisting  person,  known  to  the  maker 
or  person  sought  to  be  charged  as  such,  and 
is  purposely  used  with  no  intention  that  he 
shall  have  any  interest  in  the  note  or  bill, 
he  is  a  fictitious  payee,  within  the  rule  that 
a  note  or  bill  payable  to  a  fictitious  payee 
with  the  knowledge  of  the  maker  or  drawer 
is,  in  favor  of  an  innocent  purchaser,  to  be 
considered  as  payable  to  bearer.  Weishaar 
V.  Pendleton,  73  Ore.  190,  144  Pac.  401; 
Collis  V.  Emett,  1  H.  Bl.  313,  126  Eng.  Rep. 
(Reprint)  185;  Gibson  v.  Hunter,  6  Bro. 
P.  C.  255,  2  Eng.  Rep.  (Reprint)  1064,  2 
H.  Bl.  187,  126  Eng.  Rep.  (Reprint)  499. 

So,  where  a  note  or  bill  is  made  payable 
to  a  nonexistent  firm  with  the  knowledge  of 
the  maker  or  drawer  it  is  payable  to  a  ficti- 
tious payee  and  the  ruling  making  it  payable 
to  bearer  applies.  Stevens  v.  Strang,  2  Sandf. 
(N.  Y.)  138;  Tatlock  v.  Harris,  3  T.  A  R. 
174,  100.  Eng.  Rep.  (Reprint)  517;  Vere  v. 
Lewis,  3  T.  R.  182,  100  Eng.  Rep.  (Reprint) 
522. 

Likewise,  where  a  note  or  bill  is  made 
payable  to  a  nonexistent  corporation  it  is 
considered  to  be  payable  to  the  bearer  pro- 
vided the  fact  of  its  nonexistence  was  known 
to  the  parties  and  it  was  purposely  used 
as  payee  with  that  knowledge.  Farnsworth 
V.  Drake,  11  Ind.  101;  Canadian  Bank  of 
Commerce  v.  Rogers,  23  Ont.  L.  Rep.  109, 
2  Ont.  W.  N.  627,  769,  18  Ont.  W.  Rep. 
401.  Thus  where  a  note  was  made  payable 
to  a  railroad  corporation,  afterward  declared 
judicially  to  be  illegal  and  dissolved,  the 
court  in  Farnsworth  v.  Drake,  supra,  said: 
"If  the  Madison,  Indianapolis,  and  Peru 
company  is  to  be  r^arded  ae  never  hav- 
ing had  even  a  de  facto  existence,  then  the 
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note  was  made  payable  to  a  fictitious  payee, 
and,  hence,  any  bona  fide  holder  might  sue 
on  it,  and  need  not  aver  in  his  declaration 
that  he  was  a  bona  fide  holder — that  would  be 
presumed  till  the  contrary  appeared/' 

It  has   been   held   that   where   a  note   or 
bill  is  made  payable  to  a  nonexisting  payee, 
though  in  the  belief  that  such  a  payee  actual- 
ly exists,  the  payee  is  fictitious,  and  the  rule 
making  the  instrument  payable  to  bearer  ap- 
plies.    Kohn   V.   Watkins,  26  Kan.   691,   40 
Am.  Rep.  336;  Ort  v.  Fowler,  31  Kan.  478, 
2  Pac.  680,  47  Am.  Rep.  501.     In  the  case 
first  cited  it  was  said:      "No  such  person 
u  Henry  Qreer  or  Geo.  W.  Cobb,  the  payees 
mentioned  in  two  of  the  drafts,  resided  in 
Kingman  county,  or  owned  land  as  purported 
by  the  applications  transmitted  by  McLain. 
These  payees  are  fictitious.    The  finding  upon 
this  matter  is,  that  these  applications    (for 
loans)  are  wholly  false  and  fraudulent,  and 
were  manufactured  by  McLain  with  the  de- 
sign and  for  the  purpose  of  obtaining  money 
thereon  fraudulently.    In  the  draft  to  Becker, 
a  real  person  was  inserted  as  payee  at  the 
instance  of  McLain;    but   in   the   drafts  to 
Greer  and  Cobb,  fictitious  names  were  trans- 
mitted by  McLain,  and  such  names  adopted 
by  the  drawer  from  the  applications  so  re- 
oei?ed  by  him  from  McLain ;  and  these  drafts, 
therefore,  are  not  payable  to  persons  in  esse. 
Although   the   defendant  made   the   bills   in 
ignorance    of    the    fact    that    these    parties 
named  as  payees  had  no  existence,  yet,  taking 
all  the  circumstances  of  the  transaction  to- 
gether, we  think  the  drafts  to  Greer   and 
Cobb  are  controlled  by  the  line  of  decisions 
respecting  bills  and  notes  made  payable  to 
fictitious  payees." 

In  Phillips  V.  ImXhurn,  L.  R.  1  C.  P.  463, 
(afirmmg  18  C.  B.  N.  S.  694,  114  £.  C.  L. 
694,  144  Eng.  Rep.  (Reprint)  617),  it  was 
held  that  the  acceptor  of  a  bill  of  exchange 
was,  like  tiie  drawer,  estopped  from  denying 
that  the  bill  was  valid,  and  he  could 
not  set  up  the  defense  in  an  action  against 
him  by  an  indorsee,  that  the  payee  was  a 
fictitious  person  and  that  he  was  ignorant 
of  that  faet  at  the  time  he  accepted  the 
bill 

Existent  Person. 

Where  the  payee  actually  exists,  whether 
he  is  to  be  considered  as  fictitious  depends 
on  the  intention  of  the  parties.  Thus  it  is 
generally  held  that  where  a  bill  or  note  is 
made  payable  to  a  person  known  to  exist, 
but  with  no  intention  that  he  shall  ever 
have  any  interest  in  the  instrument,  the 
name  being  used  entirely  as  a  matter  of 
form,  it  is  considered  to  be  payable  to  a 
fictitious  payee  and  as  such  payable  to  bearer. 
Thicknesse  v.  Bromilow,  2  Cromp.  k  J.  425, 


149  Eng.  Rep.  (Reprint)  180;  Pease  v. 
Dwight,  6  How.  190,  12  U.  S.  (L.  ed.)  399; 
Hortsman  v.  Henshaw,  11  How.  177,  13  U. 
S.  (L.  ed.)  653;  Bartlett  v.  Chicago  First 
Nat.  Bank,  247  111,  490,  93  N.  E.  337 ;  Foster 
V.  Shattuck,  2  N.  H.  446;  In  re  Pendleton 
Hardware,  etc.  Co.  24  Ore.  330,  33  Pac.  544; 
Meacher  v.  Fort,  3  Hill  L.  (S.  C.)  227,  30 
Am.  Dec.  364. 

In  Bartlett  v.  Chicago  First  Nat.  Bank, 
supra,  it  appeared  that  the  agent  of  a  firm 
drew  drafts  against  it  and  in  its  name,  signed 
by  himself  as  agent,  which  drafts  were  pay- 
able to  farmers  from  whom  he  was  buying 
grain  for  his  principal,  but  were  never  de- 
livered to  the  payees  and  were  indorsed  by 
him  in  the  name  of  the  payees  and  sent  on 
to  a  bank  for  collection  from  his  principal, 
which  was  done  by  the  bank.  It  was  held 
that  the  drafts  were  negotiable  paper  made 
payable  to  bearer  and  that  the  bank  was  not 
liable  as  having  come  into  possession  of  the 
drafts  through  forged  indorsements.  The 
court  stated  the  rule  as  follows:  "The 
drafts  drawn  by  R.  L.  Walsh  in  the  name 
of  the  appellants  against  themselves  were 
all  made  payable  to  some  person  who  resid- 
ed near  Reddick,  or  bearer,  and  in  the  sense 
that  there  were  such  individuals  as  payees 
the  payees  named  in  the  drafts  were  not 
fictitious  persons.  At  the  time,  however, 
Walsh  drew  said  drafts  he  did  not  intend 
that  the  persons  whose  names  he  inserted  as 
payees  in  said  drafts  should  have  any  inter- 
est in  said  drafts,  or  that  said  drafts  should 
ever  be  delivered  to  said  payees,  or  that  said 
payees  should  indorse  said  drafts  in  order 
to  receive  payment  therefor  or  for  the  pur> 
pose  of  negotiating  the  same.  In  the  eye 
of  the  law,  therefore,  the  payees  named  in 
said  drafts  were  not  bona  fide  payees  but 
mere  fictitious  persons.  Said  drafts  were 
therefore,  in  law,  payable  to  bearer,  and  w^ere 
transferable,  therefore,  by  delivery,  and  upon 
their  receipt  by  the  appellee  payment  thereof 
could  be  enforced  against  the  appellants  by 
the  First  National  Bank  of  Chicago  without 
claiming  through  the  said  forged  indorse- 
ments but  as  the  holders  of  negotiable  paper 
made  payable  to  bearer." 

In  Foster  v.  Shattuck,  2  N.  H.  446,  it 
appeared  that  a  note  was  made  payable  to 
an  existing  person,  but  it  was  never  the 
intention  that  such  person  was  to  have  an 
interest  in  the  note.  The  court  stated  the 
rule  as  follows:  "It  appears  that  though 
the  whole  interest  of  this  note  ever  has  been 
in  the  plaintiff,  yet  it  was  made  payable  to 
Moses  Foster  or  order.  Hence  he  must 
claim  through  some  person  of  that  name,  who 
was  intended  as  the  payee,  if  any  particular 
person  was  so  intended.  But  the  jury  having 
found  that  no  person  in  particular  of  that 
name  was  intended  as  payee,  no  person  was 
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authorized  to  indorse  it;  because  every  ne- 
gotiable note  must  be  negotiated  by  the  per- 
son (or  his  representative)  to  whom  the  note 
was  made  payable,  and  not  by  a  person  of 
the  same  name.  .  .  .  When  a  note,  how-> 
ever,  is  made  payable  to  the  name  of  some 
person,  not  having  any  interest,  and  not  in- 
tended to  become  a  party  in  the  transaction, 
whether  a  person  of  such  a  name  is  or  is 
not  known  to  exist,  the  payee  may  be  deemed 
fictitious.  The  name  is  assumed  merely  to 
give  form  to  the  instrument."  And  in  Cog- 
gill  v.  American  Exch.  Bank,  1  N.  Y.  113, 
49  Am.  Dec.  310,  it  was  said :  "As  the  payee 
had  no  interest,  and  it  was  not  intended 
that  he  should  ever  become  a  party  to  the 
transaction,  he  may  be  regarded,  in  relation 
to  this  matter,  as  a  nonentity;  and  it  is 
fully  settled  that  when  a  man  draws  and 
puts  into  circulation  a  bill  which  is  payable 
to  a  fictitious  person,  the  holder  may  declare 
and  recover  upon  it  as  a  bill  payable  to  bear^ 


er." 

So  where  a  bank  is  named  as  a  payee  in 
a  draft  or  note  and  on  its  refusal  to  discount 
or  honor  the  paper  it  is  discounted  through 
a  third  person  without  a  change  in  the  name 
of  the  payee,  it  has  been  held  that  as  the 
bank  is  not  intended  to  be  the  actual  payee 
in  the  final  transaction  the  payee  is  fictitious 
and  the  instrument  is  payable  to  bearer.  El- 
liot v.  Abbot,  12  N.  H.  649,  37  Am.  Dec. 
227;  Hunt  v.  Aldrich,  27  N.  H.  31.  Likewise, 
where  a  note  payable  to  one  person  was  pur- 
posely delivered  to  another  in  order  to  defeat 
creditors  it  was  held  that  the  payee  was 
fictitious.    Farwell  v.  Tyler,  5  la.  535. 

But  where  the  payee  is  in  existence  and 
is  the  person  actually  intended,  he  cannot 
be  considered  as  fictitious  and  the  rule  as 
to  fictitious  payees  is  not  applicable.  Kohn 
v.  Watkins,  26  Kan.  691,  40  Am.  Rep.  336; 
McCall  V.  Corning,  3  La.  Ann.  409,  48  Am. 
Dec.  454;  Dana  v.  Underwood,  19  Pick 
(Mass.)  99;  Rogers  v.  Ware,  2  Neb.  29; 
Ft.  Worth  First  Nat.  Bank  v.  American  Exch. 
Nat.  Bank,  170  N.  Y.  88,  62  N.  E.  1089; 
Seaboard  Nat.  Bank  v.  Bank  of  America, 
193  N.  Y.  26,  34,  85  N.  E.  829,  22  L.R.A. 
(N.S.)  499.  In  Rogers  v.  Ware,  supra,  the 
case  was  stated  and  the  rule  applied  as 
follows:  "Ware's  engagement,  when  he  ex- 
ecuted and  delivered  the  bill  in  question,  was 
to  pay  to  the  order  of  William  T.  Allen,  un- 
less Allen  was  a  fictitious  person.  Whether 
he  might  not  as  well  pay  to  Rogers  &  Co. 
is  not  the  question.  He  can  rely  upon  the 
letter  of  his  obligation;  and,  if  this  is  kind 
to  him,  it  is  his  fortune.  To  hold  Allen, 
under  the  circumstances  of  this  case,  a  fictiti- 
ous payee,  is  to  go  beyond  any  authority  I 
have  been  able  to  discover,  or  any  which  I 
believe  to  exist;  and  the  evident  caution 
which  has  marked  every  departure  from  the 


rule — ^that  the  indorsement  of  the  payee 
named  in  the  bill  of  exchange  most  be  shown 
to  establish  title  in  the  holder — admonishes 
us  against  any  extension  of  the  exception. 
The  early  cases  show  that  the  payee  had  no 
existence  really — a  fact  which  was  under- 
stood by  the  parties.  Later  cases  include  the 
names  of  payees  who  do  exist,  bnt  who  never 
had  any  interest  in'  the  bill,  and  who  it  was 
Intended  never  should  become  parties  to  the 
transaction.  Here  Allen  did  exist;  was  desig- 
nated by  the  applicant  for  the  draft  as  the 
person  to  whose  order  he  would  have  it  pay- 
able. Ware  knew  of  such  a  person,  his  busi- 
ness, and  place  of  business;  and,  whatever 
may  have  been  the  reserved  intention  of  the 
applicant  as  to  Allen  ever  becoming  interest- 
ed in  the  draft,  there  can  be  no  doubt  that 
Ware  had  no  other  idea  than  that  the  bill 
would  be  paid  to  Allen  or  his  order.  If 
Allen,  although  possessing  at  the  time  of  de- 
livering the  draft  no  present  interest  in  it, 
was  not  intended  by  the  drawer  as  a  party 
to  it,  I  certainly  cannot  conceive  of  a  case 
where  one  might  be  so  intended.  To  hold 
Allen  a  fictitious  payee  in  this  case  is  to 
declare  the  doctrine  broadly,  that,  when  a 
bill  or  note  is  made  payable  to  the  order  of 
a  payee  who  at  the  time  has  no  actual  in- 
terest in  it,  it  may  be  negotiated  and  recov- 
ered upon  as  a  note  or  bill  payable  to  bearer. 
This  would  be  a  most  dangerous  rule  indeed, 
— one  destroying  the  chief  value  of  bills  of 
exchange.  As  an  example,  suppose  the  per- 
son representing  himself  to  Ware  as  White- 
man  to  be  an  honest  man,  applying  in  good 
faith  for  a  draft  payable  to  the  order  of 
William  T.  Allen,  of  the  firm  of  Day,  Allen, 
&  Co.  of  Chicago,  wholesale  grocers^  with  a 
view  of  purchasing  of  them  that  amount  of 
groceries;  suppose  further,  that,  instead  of 
going  personally,  he  had  intrusted  the  draft 
to  an  agent,  who  should  forge  the  name  of 
Allen,  and  pass  it  to  an  innocent  holder  for 
value,  under  the  rule  contended  for,  because 
Allen  had  no  actual  interest  in  the  bill,  and 
it  being  the  same  as  a  bill  payable  to  bearer, 
of  course  the  holder  could  recover.  Illustra- 
tions without  number  might  be  added.  Bills 
are  daily  made  payable  to  persons  who  have 
no  interest  in  them  in  fact,  or  whose  inter- 
est, like  Allen's,  is  but  potential.  It  is  not 
enough  to  answer,  that,  inasmuch  as  Ware 
knew  Allen  had  no  interest  in  the  bill,  he 
must  have  known  that  the  real  interest  in 
it  resided  in  Whiteman,  the  purchaser.  Such 
interest  in  Whiteman  rested,  not  on  any  prin- 
ciple of  commercial  law,  but  upon  the  special 
circumstances  of  the  case.  Had  Whiteman 
returned  immediately,  and  expressed  a  change 
of  purpose,  and  returned  the  bill,  there  would 
have  been  no  impropriety  in  Ware  returning 
him  what  had  been  paid,  if  any  thing,  as  he 
might  have  compelled  a  return  of  what  he 
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may  have  {Mrtd,  kad  Ware  y«lii8ed,  in  an 
action  as  for  money  paid  and  received.  Kog- 
€rs  k  Co.'b  rights  are  but  the  rights  of  equita- 
ble assignees  of  Whiteman.  In  such  case  they 
might  recover  what  Whiteman  paid,  be  the 
same  more  or  leas;  but  their  rights  under 
the  law  merchant .  are  entirely  different. 
Whiteman,  or  he  who  represented  himself 
such,  applied  for  no  draft  payable  to  a  fictiti- 
ous payee,  but  chose  to  have  one  made  payable 
to  the  order  of  a  person  known  to,  and  in 
contemplation  of,  the  parties  when  it  was 
executed  and  delivered.  To  give  title  to  the 
holder  of  such  a  bill,  the  indorsement  of  the 
payee  must  be  shown.  The  defendants  in 
error  having  failed  to  show  the  indorsement 
of  Allen,  the  jury  should  have  been  instruct- 
ed to  return  a  verdict  a^iast  them." 

In  Kohn  r.  Watkins,  26  Kan.  691,  40  Am. 
Rep.  336,  the  court  stated  the  case  and  ap- 
plied the  rule  as  follows:  **The  first  inquiry 
arises  upon  the  findings  of  the  trial  court 
in  relation  to  the  bin  payable  to  the  order 
of  Micliaef  A.  Becker.  It  appears  that'  he 
was  a  former  resident  of  Kingman  county, 
and  therefore  a  person  in  esse;  that  his  name 
was  forged  to  an  application  transmitted  to 
Watkins  bv  R.  G.  McLain  without  the  knowl- 
edge  or  consent  of  Becker,  asking  for  a 
loan  of  money  upon  premiseB  purporting  to 
be  situated  in  Kingman  county.  It  further 
appears  that  the  defendant  accepted  the  ap- 
plication tranamitted  by  MeLain,  believing  it 
to  be  genuine,  and  undertook  to  loan  thereon 
the  sum  of  $400,  less  commisnions,  and  sent 
McLain  a  blank  note  and  mortgage  together 
with  the  draft ;  that  McLain  forged  the  name 
of  Becker  upon  the  draft,  indorsed  thereon 
his  own  name,  and  negotiated  the  same,  and 
received  from  the  plaihtifTs  the  money  there- 
for. The  plaintiffs  received  the  draft  in  the 
usual  coarse  of  trade,  and  paid  full  value. 
It  is  argued  by  counsel  for  plaintiffs,  that  as 
to  thia  draft  Becker  is  to  be  deemed  a  fictiti- 

• 

ous  person,  because  he  had  no  knowledge  of 
the  draft,  and  no  interests  or  concern  in  it. 
We  do  not  think  the  position  sound.  The 
statute  prescribes  that  to  make  a  bill  of  ex- 
change drawn  payable  to  order  negotiable,  it 
must  contain  the  indorsement  of  the  person 
therein  named  aa  the  payee.  (Comp.  Laws 
1879,  eh.  14,  §  1.)  And  we  suppose  that 
counsel  for  defendant  will  concede,  as  a  gen- 
eral rule,  that  the  plaintiffs  could  not  recover 
as  the  indorsees  of  the  note  without  proving 
the  indorsement  of  the  payee.  Now  while  the 
anthoritiea  hold  that  when  the  drawer  or 
maker  of  a  bill  of  exchange  knows  that  the 
payee  is  a  fictitious  person  at  the  time  he 
makes  the  draft,  that  a  bona  fide  holder  may 
recover  on  it  against  him  as  upon  a  bill  pay- 
able to  bearer;  and,  while  some  of  the  au^ 
thorities  hold  that  it  will  be  no  defense 
against  a  bona  fide  holder  for  the  maker  or 
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drawer  to  set  up  that  he  did  not  know  the 
payee  to  be  fictitious,  yet  none  of  these  au- 
thorities sustain  the  doctrine  that  if  the 
p^yee  be  a  real  person,  and  such  person  wa:§ 
present  to  the  mind  of  the  maker  or  drawer 
when  he  made  the  draft  aa  the  party  to  whose 
order  it  is  to  be  paid,  a  recovery  can  be 
had  thereon  without  the  genuine  indoraement 
of  the  payee  upon  the  mere  indorsement  of 
the  party  who  induced  the.  drawer  to  make 
the  bill  by  fraudulent  representations.  Nor 
can  such  bill  be  considered  as  one  running  to 
a  fictitious  payee,  and  as  if  drawn  payable 
to  bearer.  If  the  principle  contended  for  by 
counsel  be  adopted,  it  would  be  wholly  im- 
material whether  the  indorsement  is  genuine 
or  not,  so  far  as  to  give  to  the  instrument 
the  character  of  negotiable  paper  when  the 
indorser  himself  is  not  actually  sued.  For  it 
would  always  be  open  to  the  dilemma,  if  he 
is  a  party,  it  is  a  genuine  indorsement;  if 
he  is  not,  he  is  a  fictitious  payee  and  no  in- 
dorsement is  necessary.  (Dana  v.  Underi 
wood,  19  Pick.  (Mass.)  09;  Hogers  v.  Ware, 
2  Neb.  29.)  In  our  opinion,  the  indorsement 
on  the  draft  to  Becker  is  a  clear  forgery,  and 
the  holders,  however  innocent  cannot  recover 
from  the  drawer.'* 

The  court  in  the  case  last  cited  made  a 
distinction  with  respect  to  bills  payable  to 
nonexistent  persons  named  by  the  drawer's 
agent,  holding  that  in  such  a  case  the  payees 
were  fictitious  and  that  the  rule  applied 
even  though  the  drawer  of  the  bills  was 
ignorant  of  their  fictitious  character.  But 
in  Bank  of  England  v.  Vagliano  [1891]  A,  C/ 
(Eng.)  107  <23  Q.  B.  D.  243)  wherein  it 
appeared  that  the  names  of  the  drawer  and 
payee  were  forged,  it  was  held  that  the  payee 
would  be  considered  fictitious,  though  the 
paper  was  payable  to  an  existing  firm  and 
known  to  be  such  by  the  drawer.  That  case, 
however,  was  distinguished  in  the  later  case 
of  Vinden  v.  Hughes  [inOo]  1  K.  B.  (Eng.) 
795,  74  L.  J.  K.  B.  410,  21  Times  L.  Rep. 
324,  wherein  it  was  held  that  a  check  drawn 
to  a  known  existing  payee,  and  indorsed  by 
a  clerk  who  had  fraudulently  induced  the 
making  of  the  check  was  not  payable  to  a 
fictitious  payee,  attention  being  called  to  the 
fact  that  in  the  Vagliano  case  the  names  of 
both  the  drawer  and  payee  were  forged. 

It  has  been  held  that  a  draft  made  payable 
to  a  person  by  an  assumed  name,  where  such 
person  is  actually  intended,  is  not  payable 
to  a  fictitious  payee  and  the  drawer  is 
estopped  to  set  up  the  fraudulent  indorsement 
of  that  person  as  a  defense.  Forbes  v.  Espy, 
21  Ohio  St.  474;  Anderson  v.  Dundee  State 
Bank,  66  Hun  613,  21  N.  Y.  S.  925. 

Similarly,  a  note  or  bill  payable  to  a  per- 
son or  concern  in  the  name  adopted  for  tlie 
purpose  of  conducting  a  business  is  not  pay- 
able to  a  fictitious  payee.     Thus  in  Jones  v. 
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Home  Furnishing  Co.  9  App.  Div.  103,  41 
N.  Y.  S.  71,  it  was  said:  "The  notes  which 
were  made  payable  to  the  order  of  the  Na- 
tional Publishing  Company,  and  were  signed 
by  the  defendant,  through  its  president  were 
each  in  the  same  form,  excepting  the  dates 
and  amounts.  The  defendant  is  a  domestic 
corporation,  having  its  place  of  business  in 
Brooklyn.  The  National  Publishing  Company 
is  a  name  assumed  by  plaintiff  in  carrying  on 
his  business,  and  represents  nothing  beyond 
that  assumption.  It  is  conceded  that  the 
notes  were  each  given  for  a  valuable  con- 
sideration received  by  the  defendant  from  the 
plaintiff,  but  the  claim  is  made  that  the 
notes  were  made  payable  to  a  company  that 
had  no  existence,  and  thefefore  the  paper  was 
fictitious,  and,  as  the  indorsement  was  ficti- 
tious and  spurious,  no  title  passed  to  the  notes. 
This  defense  savors  of  delay,  and  the  use  of 
legal  remedies  to  prevent  collection  of  a  bona 
fide  debt.  The  notes  were  as  much  payable 
to  Jones  when  they  were  made  payable  to 
the  name  under  which  he  carried  on  his  busi- 
ness as  though  he  had  been  named  therein. 
It  was  not,  in  legal  contemplation,  a  fiction, 
but  it  was  the  plaintiff  under  this  business 
name,  and  represented  him.  When  the  notes 
were  made  and  delivered  to  plaintiff  under, 
these  conditions,  they  created  a  liability 
against  the'  defendant  in  plaintiff's  favor. 
And,  had  the  complaint  set  out  the  fact  that 
the  payee  was  the  plaintiffs  business  name, 
and  that  the  notes  on  account  thereof  were 
.so  made  payable,  there  would  be  little  doubt 
that  defendant  would  not  have  had  the  te- 
merity to  interpose  a  defense." 

So  in  Edgerton  v.*  Preston,  15  111.  App.  23, 
it  was  said:  "We  are  wholly  at  a  loss  to 
know  upon  what  ground  it  can  be  claimed 
that  merely  because  a  note  or  check  is  made 
payable  to  a  firm  by  the  name  it  has  chosen 
to  adopts  there  being  no  dispute  as  to  the 
actual  existence  of  the  firm,  it  is  therefore 
payable  to  a  fictitious  payee.  It  would  seem 
to  be  a  simple  contradiction  in  terms.  A 
fictitious  payee  is  where  none  in  fact  exists. 
But  if  there  be  in  fact  a  payee,  by  whatsoever 
name  or  style  he  may  be  designated,  how  can 
it  be  said  that  such  payee  is  fictitious?  If 
it  draw  a  bill  or  make  a  note  payable  to  the 
order  of  John  Doe,  when  there  is  no  such 
person,  and  the  name  is  not  used  as  the 
style  or  designation  of  an  actual  person,  firm 
or  company,  the  payee  is  fictitious;  l)ut  if 
there  be  an  actual  person  or  firm  who  has 
chosen  the  name  of  John  Doe  as  a  business 
style,  it  would  be  absurd  to  say  the  use 
of  such  name  would  make  the  payee  ficti- 
tious." 
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Ifloenaes  —  Ooo«patio>ui  Subject  to  Ti 
—  Eztraetiiis  TnrpeatiiLe. 

Laws  1912,  c.  110,  levying  a  "privilege  tax 
or  "occupation  fee"  upon  persons  pursuing 
the  business  of  extracting  turpentine  from 
standing  trees  amounting  to  one-fourth  of 
one  cent  each  year  for  each  cup  or  box,  is  in 
effect  a  "property  tax,"  and  violates  Const. 
1890,  §  112,  declaring  that  taxation  shall  be 
uniform  and  equal  throughout  the  state,  and 
that  property  shall  be  taxed  in  proportion  to 
its  value. 

[See  note  at  end  of  this  case.] 

Taxes  —  Property  Snbjeet  —  Tnrpea- 
tiae  Lease. 

A  turpentine  lease  is  "property,"  upon  the 
value  of  which  the  state  can  levy  an  ad 
valorem  tax. 

Appeal  from  Chancery  Court,  Hinds 
county:    Taylor,  Chancellor. 

Action  by  A.  J.  McLeod,  plaintiff,  against 
Dimcan  Thompson  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal. 
Affibmed. 

[384]  Appellants  are,  respectively,  auditor 
of  public  accounts  and  treasurer  of  the  state 
of  Mississippi,  and  prosecute  this  appeal 
from  a  decree  of  the  chancery  court  of  Hinds 
county,  Miss.,  overruling  their  demurrer  to 
a  bill  of  complaint  filed  by  appellee  to  re- 
strain these  officials  from  levying  and  assess- 
ing the  tax  attempted  to  be  imposed  by 
chapter  110,  Laws  of  1912,  being  *'An  act  to 
levy  and  collect  and  enforce  the  payment  of 
an  annual  privilege  tax  or  occupation  fee 
upon  all  persons,  associations  of  persons,  or 
business  firms  and  corporations,  pursuing  the 
business  of  extracting  turpentine  from 
standing  trees."  Appellee  is  a  resident  and 
citizen  of  Hancock  county,  Miss.,  and  en- 
gaged extensively  in  the  turpentine  business. 
His  bill  of  complaint  is  very  lengthy,  and  it 
is  unnecessary  to  set  out  the  averments 
thereof  in  full.  The  material  facts  alleged 
are  that  complainant  is  the  owner  of  several 
turpentine  distilleries,  and  was,  during  the 
year  preceding  January  1,  1013,  engaged  in 
the  extraction  of  sap  and  resin  ifrom  a  large 
number  of  pine  trees  and  transporting  the 
same  to  his  distilleries  and  then  and  there 
distilling  the  crude  gum  or  resin  into  the 
manufactured  product  called  "turpentine; 
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that  he  was  operating  seventeen  crops  of  tur- 
pentine on  the  trees,  describing  in  Exhibit  A 
and  A  1  to  the  bill,  consisting  of  one  hun- 
dred and  seventy  thousand  boxes;  that  the 
land  shown  in  Exhibit  A  belonged  exclusively 
to  the  complainant,  while  the  trees  standing 
upon  the  lands  described  in  Exhibit  A  1  were 
[385]  leased  to  the  complainant  for  the  pur- 
pose and  with  the  right  to  extract  the  crude 
turpentine;  that  the  timber  upon  all  of  the 
lands  mentioned  had  been  duly  assessed  for 
ad  valorem  taxes  and  taxes  paid  thereon; 
that  in  extracting  resin  from  trees  the  so- 
called  turpentine  crops  last  usually  about 
three  years  and  during  the  first  year  about 
fifty  per  cent  of  the  entire  value  of  the  use 
of  the  sap  is  extracted,  about  thirty  per  cent 
the  second  year,  and  twenty  per  cent  the 
third  year,  and  that  after  the  third  year 
the  trees  are  generally  of  no  value  for  the 
purpose  of  extracting  resin,  but  that  com- 
plainant, however,  was  operating  about  two 
crops  tapped  or  cupped  four  years  ago;  that 
five  crops  were  operated  by  complainant  for 
the  first  time,  five  crops  the  second  year, 
five  crops  the  third  year,  and  two  crops  the 
fourth  year;  that  complainant  in  operating 
turpentine  distilleries  in  the  state  of  Missis- 
sippi was  already  paying  a  privilege  tax  for 
the  right  so  to  do  and  in  accordance  with  the 
statutes  of  this  state.  The  bill  then  charges 
that  chapter  110,  Laws  of  1012,  attempting 
to  impose  a  so-called  privilege  tax  for  the 
right  to  extract  turpentine  from  standing 
trees,  is  unconstitutional  and  void  for  many 
reasons  therein  alleged,  one  of  which  is  that 
the  enforcement  oi  the  provisions  of  said  act 
would  contravene  section  112  of  our  state 
Constitution,  the  contention  being  that  the 
tax  here  attempted  to  be  imposed  is  a  prop- 
erty tax  and  not  a  privilege  tax,  and,  being 
a  property  tax,  it  is  not  equal  and  uniform. 

Section  1  of  the  act  in  question  is  as  fol- 
lows: 

"Be  is  enacted  by  the  legislature  of  the 
state  of  Mississippi,  that  there  is  hereby  lev- 
ied on  the  gross  annual  cutting  or  extrac- 
tion the  following  annual  privilege  tax  or 
occupation  fee  for  the  year  1912,  and  for 
each  subsequent  year,  upon  each  person,  as- 
Hociation  of  persons,  or  business  firms  and 
corporations,  pursuing  the  business  of  ex- 
tracting turpentine  from  standing  trees. 

''That  for  carrying  on  the  business  of  ex- 
tracting turpentine  from  standing  trees  the 
license  shall  be  one-fourth  [386]  (})  of  one 
cent  each  year  for  each  cup  or  box." 

Other  sections  of  this  act  require  sworn 
statements  to  be  made  to  the  auditor  by  all 
persons,  firms,  and  corporations  afifected  by 
the  act;  these  sworn  statements  to  be  ren- 
dered on  or  before  the  1st  day  of  February 
for  the  year  ending  December  Slst  next  pre- 
ceding.   The  statement  required  is  "a  sworn 


statement  of  the  total  extracting  of  turpen- 
tine." A  penalty  is  imposed  for  failure  to 
pay  the  tax,  and  the  state  treasurer  is  au- 
tliorized  to  distrain  the  goods  and  chattels 
belonging  to  the  person,  firm,  or  corporation 
in  default  and  to  sell  a  sufficient  amount  of 
the  property  of  the  taxpayer  at  public  vendue 
to  pay  the  taxes,  together  with  ten  per  cent 
thereon  for  each  month  for  which  the  taxes 
remain  unpaid;  the  moneys  collected  to  be 
placed  in  the  treasury  to  the  credit  of  the 
general  revenue  fund  of  the  state. 

Oeo,  H,  Ethridge  for  appellants. 
Qreen  d  Qreen  for  appellee. 
Job,  R,  McDotpell,  amicus  curiae, 

Stbvens,  J. — It  is  conceded  by  counsel  for 
the  state  that,  if  the  tax  here  attempted  to 
be  imposed  is  a  property  tax,  the  act  impos- 
ing it  is  unconstitutional  and  void.  In  fol- 
lowing the  rule,  so  frequently  announced  by 
the  courts,  of  looking  through  the  form  to 
the  substance;  it  is  manifest  that  the  tax 
exacted  by  the  act  under  review  operates, 
and  can  only  operate,  as  a  property  tax  and 
is  really  not  a  privilege  tax.  We  are  not 
called  upon  to  place  any  limitation  upon  the 
right  of  the  state  to  exact  licenses  or  im- 
pose privilege  taxes  that  are  really  such  and 
to  require  the  taxes  as  a  condition  precedent 
to  the  right  to  do  business  within  the  con- 
fines of  our  commonwealth.  We  do  not 
question  the  right  of  the  state,  also,  to  meas- 
ure a  privilege  tax  by  the  volume  or  amount 
of  business  done.  The  act  here  assailed  does 
not  even  attempt  to  [387]  require  a  license 
or  permit  to  be  issued  by  any  ofiScer  or  de- 
partment of  the  government  as  a  condition 
precedent  to  the  right  of  a  citizen  to  extract 
crude  turpentine  from  pine  trees.  No  docu- 
ment of  any  kind  is  to  be  issued  in  advance. 
The  tax  demanded  by  the  act  is  to  be  paid 
at  the  end  of  the  year  and  after  the  resin 
is  extracted — after  the  so-called  privilege  has 
been  exercised.  On  default  by  the  taxpayer, 
payment  of  the  tax  is  enforced  by  seizure 
and  sale  of  any  property  belonging  to  the 
defaulter.  The  enforcement  of  the  tax  con- 
forms to  the  procedure  adopted  for  the  en- 
forcement of  ad  valorem  taxes.  The  act 
under  review  does  not  levy  a  privilege  tax 
on  the  right  or  privilege  of  selling  resin  or 
the  gum  of  the  tree  as  originally  extracted 
and  commonly  known  as  "crude;"  but  the 
privilege,  if  any,  which  is  taxed,  is  the  privi- 
lege or  right  of  the  owner  or  lessee  of  pine 
trees  to  ''extract  turpentine  from  standing 
trees."  Section  1  of  the  act  makes  no  ef- 
fort to  conceal  the  subject-matter  of  the  tax. 
It  expressly  declares  that  it  is  "levied  on  the 
gross  annual  cutting  or  extraction,"  and  the 
tax  levied  is  "one-fourth  of  one  cent  each 
year  for  each  cup  or  box."     It  is  true  the 
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act  in  other  language  refers  to  it  as  a  buai- 
uess — "a  business  of  extracting  turpentine 
from  standing  trees."  The  imposition  of 
such  a  tax  is  not  on  a  business,  but  on  the 
property  involved.  Here  we  have  a  citizeQ 
of  our  state  who  owns  and  operates  his  own 
turpentine  distilleries,  who  owns  the  pine 
trees  which  produce  the  resin,  the  crude 
product,  without  which  his  distilleries  can- 
not be  operated,  and  although  he  pays  ad 
valorem  taxes  upon  his  land  and  standing 
trees  at  their  true  value,  and  although  he 
pays  a  privilege  tax  for  the  right  to  manu- 
facture spirits  of  turpentine  from  the  an- 
nual product  of  the  trees,  he  is  now  called 
upon  to  pay  an  additional  tax  of  one-fourth 
of  one  cent  on  each  box  cut  or  chopped  on 
the  trees,  and  it  requires  no  refinement  to 
observe  at  once  that  this  is  an  additional 
burden  of  taxation  operating,  not  indirectly, 
{388 J  but  directly  upon  complainant's  prop- 
•erty.  Here  the  legislature  attempts  to  say 
to  the  citizen: 

"Although  we  recognize  that  you  are  the 
lawful  lessee  or  owner  of  standing  pine  trees 
which  produce  when  tapped,  an  annual  pro- 
duct of  resin,  and  although  we  have  demand- 
ed and  you  hate  paid  your  full  share  of  taxes 
upon  these  standing  pine  trees  and  the  soil 
which  continually  feeds  them,  nevertheless, 
thou  shalt  not  lay  ax  to  the  tree  to  extract 
the  natural  gum  without  subjecting  any 
property  which  you  have  in  the  state  of  Mis- 
fli«sippi  to  an  additional  tax  of  one-fourth  of 
a  cent  for  each  box  you  cut." 

This  act  strikes  down  the  inlierent  right 
of  the  property  owner  to  lay  hand  upon  his 
own  property.  Every  owner  of  a  pine  tree 
enjoys  the  same  natural  riglit  to  extract  gum 
froib  the  tree  as  the  owner  of  a  vineyard 
has  to  pluck  his  own  grapes.  It  would  be 
the  same  thing  to  require  a  privilege  tax  as 
a  precedent  right  of  the  owner  to  pull  the 
ripe  pecans  from  his  pecan  orchard  or  to 
enjoy  a  drink  of  pure  water  from  the  cool 
spring  of  the  old  homestead.  As  stated,  the 
levy  is  not  imposed  for  the  right  to  sell  crude 
turpentine.  If  this  were  done,  then  anyone 
engaged  in  the  regular  business  of  buying 
and  selling  crude  gum  might  be  liable.  The 
writer  is  not  disposed  to  commit  this  court 
to  any  unnecessary  process  of  reasoning  in 
this  opinion,  but  having  been  born  and 
reared  amongst  the  tall,  long-leaf  pines  of 
South  Mississippi,  is  familiar  therefore  with 
the  turpentine  business  and  feels  safe  in 
asserting  that  there  is  no  well-dedned  busi- 
ness of  buying  and  selling  the  crude  turpen- 
tine. It  is  true  that  many  individuals  tap 
their  own  trees  and  sell  the  annual  crude 
product  to  the  distilleries.  It  is  also  true 
that  the  owner  of  the  turpentine  distillery, 
more  familiarly  known  as  the  "still,"  fre- 
quently   loasi's   standing   timber   for   the   ex- 


press purpose  of  boxing  the  trees  for  tur- 
pentine. In  doing  so,  however,  be  is  the 
o^i'ner  either  of  the  timber  or  of  a  valuable 
lease,  generally  referred  to  as  a  turpentine 
[389]  lease.  It  has  been  expressly  decided  by 
this  court  that  a  turpentine  lease  is  a  tiling 
of  value — "property,"  upon  the  value  of  which 
the  state  can  levy  and  does  levy  an  od  va- 
lorem tax. 

The  nature  of  this  lease  was  properly  char- 
acterized by  our  court  in  Harrison  Kaval 
Stores  Co.  v.  Adams,  104  Miss.  392,  61  So. 
417.  In  the  language  of  the  opinion  by 
Reed,  J.,  the  court  says  that: 

"The  leases  give  the  appellant  the  right 
to  extract  the  crude  gum  from  the  pine  trees, 
and  then  thereafter  such  product  is  manufac- 
tured in  Harrison  county  into  turpentine  and 
resin." 

And  in  Jones  v.  Adams,  104  Miss.  401,  61 
8o.  420,  the  court,  again  speaking  by  Keed, 
J.,  says: 

"The  question  before  us  is  whether  such 
turpentine  lease  is  personal  property,  sub- 
ject to  taxation.  It  is  understood  that  the 
lease  gives  a  .  .  .  privilege  to  enter 
upon  land  for  a  term  and  extract  the  gum  or 
crude  products  from  the  pine  trees,  which  is 
afterwards  manufactured  into  what  is  known 
as  naval  stores.  .  .  .  Now,  is  it  not 
property?  It  is  subject  to  ownership,  it  has 
a  value,  and  it  may  be  bought  and  sold.  It 
seems  clear  to  us  that  it  is  property.  From 
its  very  nature  it  is  personal  property.  The 
lease,  or  right,  or  privilege,  which  is  owned 
by  appellant,  being  .personal  property,  is  sub- 
ject to  be  taxed  as  such."^ 

There  can,  then,  be  no  such  thing  as  a  valid 
and  lawful  turpentine  lease  without  the  right 
to  extract  the  crude  gum;  and  the  case 
therefore  falls  clearly  and  squarely  within 
the  principle  recently  announced  by  this 
court  in  the  companion  case  of  Thompson  v. 
Kreutzer,  112  Miss.  165,  72  So.  891,  wherein 
our  court,  by  Chief  Justice  Smith,  observes 
that: 

"A  tax  on  an  essential  attribute  of  a  thing 
is  a  tax  on  the  thing  itself,"  and  "no  tax  can 
be  imposed  on  the  right  of  ownership  which 
is  not  also  a  tax  on  property." 

[390]  As  stated  by  Chief  Justice  Mar- 
shall in  Brown  v,  Maryland,  12  Wheat.  444, 
6  U.  S.  <L.  ed.)   687: 

"All  must  perceive  that  a  tax  on  the  sale 
of  an  article,  imported  only  for  sale,  is  a  tax 
on  the  article  itself." 

And  subsequently,  in  the  case  of  New  York 
V.  Wells,  208  U.  S.  21,  28  S,  Ct.  193,  62  U.  S. 
(L.  ed.)  373,  the  rule  was  again  declared  by 
the  supreme  court  of  the  United  States,  with 
reference  to  imports: 

"Tliat  a  state  cannot,  in  the  form  of  a  H* 
cense  or  otherwise,  tax  the  right  of  the  im- 
porter to  sell.' 
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In  Bruflihaber  t.  Union  Pae.  R.  Co.  240  U. 
S.  1,  36  S.  Ct.  236,  60  U.  8.  (L.  ed.)  403,  the 
supreme  court  of  the  United  States,  diseuss- 
isg  the  right  of  the  Federal  goTernmcnt  to 
levy  a  direct  tax  without  an  apportionment, 
obfierres  with  reference  to  a  tax  on  income 
and  property: 

"Comiag  to  consider  the  validity  of  the 
tax  from  this  point  of  -view,  while  not  quee- 
tioning  at  all  that  in  common  underatanding 
it  was  direct  merely  on  income  and  only  in- 
direct on  property,  it  was  held  that,  con- 
sidering the  substance  of  things,  it  was  direct 
on  property  in  a  constitutional  sense,  since 
to  burden  an  income  by  a  tax  was,  from  th<! 
point  of  substance,  to  burden  the  property 
from  which  the  income  was  derived,  and  thus 
accomplish  the  very  thing  which  the  provi- 
sion as  to  apportionment  of  direct  taxes  was 
adopted  to  prevent." 

So  litcewise  in  PoUoek  v.  Farmers'  Loan, 
etc.  Co.  157  U.  S.  558,  15  S.  Ct.  680,  30 
(L.  ed.)  811,  the  court,  by  its  Chief  Justice, 
well  says  that: 

"A  tax  upon  property  holders  in  respect 
of  their  estates,  whether  real  or  personal^  or 
of  the  income  yielded  by  such  estates^  and 
the  payment  of  which  cannot  be  avoided,  are 
direct  taxes,"  and  "an  annual  tax  upon  the 
annual  value  or  annual  user  of  real  estate 
appears  to  us  the  same  in  substance  as  an 
annual  tax  one  the  real  estate,  which  would 
l)e  paid  out  of  the  rent  or  income.  This  law 
taxes  the  income  received  from  land  and  the 
growth  or  produce  of  the  land.  Mr.  Justice 
Pateraon  [391]  observed  in  Hylton  v.  U.  6. 
3  Dall.  171,  1  U.  S.  <L.  ed.)  556,  'Land,  inde< 
pendently  of  its  produce,  is  of  no  value.' " 

In  the  language  of  the  distinguished  Coke : 

''What  is  land  but  the  profits  thereof?" 
Co.  Lit.  45. 

"A  devise  of  the  rents  and  profits  or  in- 
come of  lands  passes  the  land  itself  lioth  at 
law  and  in  equity."  1  Jarman  on  Wills  ( 5th 
Ed.)  789,  and  cases  cited. 

Following  the  reasoning  of  this  court  in 
Thompson  v.  Kreutzer,  supra,  there  cannot 
be  such  a  thing  as  a  turpentine  lease  without 
an  owner  or  lessee.  If,  then,  you  tax  the 
lease  itself  with  an  ad  valorem  tax  and  at 
the  same  time  exact  tribute  from  the  lessee 
in  laying  the  ax  to  the  tree,  it  is  a  case  of 
double  taxation  pure  and  simple.  There 
cannot  be  ownership  of  standing  pine  trees 
without  an  owner,  and  if  you  tax  the  stand- 
ing trees  witb  i|n  ad  valorem  tax,  and  at  the 
same  time  exact  tribute  from  the  owner  as 
a  condition  precedent  to  his  right  to  lay 
hands  upon  the  tree,  the  utate  is  imposing 
double  taxation  upon  the  tree  itself.  Section 
112  of  our  Constitution  solemnly  declares 
that  "taxation  shall  be  uniform  and  equal 
throughout  the  state/'  and  that  "property 
shall  be  taxed  in  proportion  to  its  value." 


If  the  tax  here  questioned  can  lawfully  be 
imposed,  then  the  legislature  of  our  state  in 
a  desperate  search  for  revenue  can  effectually 
brush  aside  the  essential  feature  of  equality 
and  uniformity  demanded  by  the  Constitu- 
tisfB.  The  provision  that  property  shall  be 
taxed  in  proportion  to  its  talue  would  be 
nullified,  and  the  integrity  of  the  Constitu- 
tion itself  destroyed.  The  legislature  is  here 
attempting  to  denominate  private  use  of 
property  as  a  public  use.  Appellee,  in  taking 
crude  gum  from  his  own  trees,  is  not  directly 
engaged  in  any  kind  of  mercantile  business. 
He  does  not  bring  his  wares  into  the  market 
place  nor  upon  stock  markets.  He  is  upon 
his  own  private  property  pursuing  a  natural 
right. 

"A  legislature  cannot  make  a  private  pur- 
pose a  public  purpose,  or  *draw  to  itself  or 
create  the  power  to  [392]  authorise  a  tax  or 
a  debt  for  such  a  purpose,  by  its  mere  fiat." 
Dodge  V.  Mission  Tp.  107  Fed.  827,  46  C.  C. 
A.  661,  54  L.R.A.  242. 

This  case,  while  different  from,  falls  within 
the  principle  announced  by  our  court  in 
Wilby  V.  State,  93  Miss.  760,  47  So.  465,  23 
L.R.A.(N.S.)  677.  At  page  772  of  03  Miss, 
at  page  466  of  47  So.  our  court  says: 

"Laws  of  this  nature  approximate  an 
abridgment  of  the  liberty  of  the  citizen  guar- 
anteed to  him  by  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  and 
should  receive  the  strictest  construction. 
Liberty,  in  its  broad  senne,  must  consist  in 
the  right  to  follow  any  of  the  ordinary  call- 
ings of  life  without  being  trammeled." 

The  act  under  review  does  not  undertake 
to  make  a  distinction  between  the  humble 
homesteader  who  taps  a  few  trees  by  his  own 
home  and  the  large  operator  of  many  dis- 
tilleries. No  distinction  can  in  fact  be  made. 
The  liability  here  imposed  is  conclusively 
fixed  at  the  root  of  the  tree,  and  not  at  tho 
market  place.  The  poorost  and  most  humble 
homesteader  in  tlie  country  might  tap  a  few 
trees  on  his  fortv  acres,  load  a  few  barrels 
of  crude  turpentine,  convey  it  to  the  distillery 
with  a  one-ox  cart,  and  thereby  subject  him- 
self to  liability. 

The  conclusion  of  the  whole  matter,  then, 
is  that  this  tax  operates  necessarily  and 
immediately  as  a  property  tax  and  not  as  a 
privilege  tax,  and  the  statute  imposing  it 
violates  section  112  of  our  Constitution,  and 
the  result  reached  by  the  learned  chancellor 
is  eminently  correct,  and  his  decree  is,  ac- 
cordingly, afHrmed. 

Affirmed. 

POTTEB,  J.  {dissenting). — 1  dissent  from 
the  majority  opinion  in  this  case.  The  stat- 
ute under  consideration  puts  a  privilege  tax 
on  those  engaged  in  the  business  of  extracting 
turpentine  from  standing  pine   trees.     The 
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majority  opinion  in  this  case  says  that  the 
statute  is  a  "property  tax"  and  does  not  put 
the  tax  in  question  [393]  on  the  business  of 
extracting  crude  turpentine,  but  the  statute, 
in  plain  English,  says  it  does. 

The  majority  opinion  in  this  case  says  that 
the  act  under  x^view  does  not  levy  a  privi- 
lege tax  on  the  right  or  privilege  of  selling 
resin,  or  the  gum  of  the  tree  as  originally 
extracted  and  commonly  known  as  "crude." 
The  tax,  however,  is  upon  those  engaged  in 
the  business  of  extracting  crude  turpentine; 
and  to  engage  in  a  business  is  to  engage  in 
an  occupation  for  profit;  and  how  else  is  a 
man  who  is  engaged  in  extracting  turpentine 
from  trees  to  obtain  a  profit  therefrom  ex- 
cept by  a  sale  of  his  products,  either  in  its 
crude  form  or  as  a  more  hi^ly  manufac- 
tured article.  The  opinion  in  this  case  says 
that  the  tax  in  question  is  a  tax  on  property. 
But  the  statute  says  that  it  is  a  tax  upon 
the  persons  engaged  in  a  particular  line  of 
business.  That  this  tax  is  a  tax  on  business, 
and  not  on  the  property,  is  demonstrated  by 
the  fact  that  the  tax  imposed  is  not  a  lien 
on  the  property  used  in  the  business,  and, 
if  the  business  is  carried  on  by  another  than 
the  owner  of  the  land,  the  owner  is  not  per- 
sonally liable  for  the  tax. 

It  is  said  in  the  majority  opinion  that  the 
defendant  in  this  case  has  paid  an  ad  vcUorem 
tax  on  his  property,  as  the  standing  pine 
trees  are  part  of  the  land  and  he  has  paid  a 
tax  on  the  land.     That  is  true,  but  it  does 
not  prevent  the  state  from  imposing  a  privi- 
lege tax  on  persons  engaged  in  a  business  for 
profit  and  using  in  their  business  the  prop- 
erty taxed.     Every   merchant  in   the  state 
pays  an  ad  valorem  tax  on  his  stock  of  goods, 
but  this  does  not  exempt  him  from  paying  a 
privilege-  tax  to  sell  the  same  goods.     The 
owner  of  a  cart  pays  an  ad  valorem  tax  on 
his  cart,   and,  if  he  owns  a  mule,  an  ad 
valorem  tax  on  his  mule.     He  can  use  the 
cart  and  mule  for  his  own  purposes  without 
paying  a  privilege  tax  on  same.     But  if  he 
uses  this  same  cart  and  mule  as  a  public 
dray  for  profit,  he  is  required  to  pay  a  privi- 
lege tax.     The  statute  in  this  case  provides 
that  the  tax  is  upon  the  business  of  extract- 
ing crude  turpentine.     [394]  It  is  a  revenue 
measure  pure  and  simple,  and  the  said  tax 
is,  in  no  sense,  a  tax  on  the  property  itself. 
I  know  of  no  way  to  construe  an  unam- 
biguous statute  except  by  its  plain  terms. 
I  take  it  that  this  statute  means  what  it 
says,  and  its  purposes  could  not  be  put  in 
clearer  language.    The  tax  is  on  the  occupa- 
tion of  "pursuing  the  business"  of  extracting 
turpentine  from  standing  trees.    The  statute 
is  designated  a  privilege  tax  in  its  title.    I 
know  of  no  good  reason  why  every  other 
occupation,  from  telling  fortunes  to  running 
a  railroad,  can  be  taxed  as  a  privil^[e,  and 


the  extensive  business  of  extracting  resin 
from  pine  trees  cannot  be  so  taxed. 

The  fact  that  this  tax  is  measured  by  the 
number  of  trees  taxed  does  not  make  the  act 
invalid;  for  this  only  fixes  the  measure  or 
the  quantum  of  tax,  just  as  the  amount  of 
stock  carried  in  a  grocery  store  fixes  the 
amount  of  privilege  tax  to  be  charged;  or 
the  capacity  of  a  press  in  an  oil  mill  fixes 
the  privilege  tax  to  be  charged  upon  the 
cotton-seed  oil  business. 

Cook,  J.,  joins  in  this  dissent. 

MOTE. 

Validity  of  license  Tax  Imposed  om 
Owner  of  Premises  for  EztraetiBe 
Mineral  or  Turpentine  Tl&erofrom  or 
Onttins  Timber  Thereon. 

In  the  few  cases  wherein  the  question  has 
arisen  as  to  the  validity  of  a  license  tax 
imposed  on  the  owner  of  premises  for  ex- 
tracting minerals  or  turpentine  therefrom, 
or  cutting  timber  thereon,  it  has  been  held 
that  the  statute  imposing  the  tax  was  valid 
where  it  was  an  occupation  or  privilege  tax, 
but  void  where,  though  in  guise  a  privilege 
tax,  it  was  in  reality  a  tax  on  the  property 
itself. 

"In  order  that  a  thing  may  be  owned,  some 
one  must,  of  course,  have  a  right  to  the 
ownership  thereof.  A  tax  on  a  thing  is  a  tax 
on  all  its  essential  attributes;  and  a  tax  on 
an  essential  attribute  of  a  thing  is  a  tax 
on  the  thing  itself.  So  that,  a  tax  on  a  thing 
owned  is.  necessarily  a  tax  on  the  right  of 
ownership  thereof;  and  a  tax  on  the  right  of 
ownership  of  a  thing  is  necessarily  r.  tax  on 
the  thing  itself.  No  definition  of  property 
can  be  framed  which  does  not  include  the 
right  of  ownership.  Consequently,  no  tax 
can  be  imposed  on  the  right  of  ownership 
which  is  not  also  a  tax  on  property." 
Thompson  v.  Kreutser,  112  Miss.  165,  72  So. 
891,  wherein  a  statute  levying  an  annual 
privilege  tax,  or  occupation  fee,  of  twenty 
cents  per  acre  on  each  person,  association  of 
persons,  or  business  firms  and  corporations 
pursuing  the  business  of  buying,  owning  or 
holding  more  than  one  thousand  acres  of 
timber  land  or  lands  in  the  state,  was  held 
to  be  void  as  being  in  violation  of  the  con- 
stitutional provision  that  "taxation  shall  be 
uniform  and  equal  throughout  the  state," 
and  tiiat  "property  shall  be  taxed  in  propor- 
tion to  its  value." 

Likewise,  in  the  reported  ease  the  statute, 
the  constitutionality  of  which  was  assailed, 
purported  to  levy,  collect  and  enforce  the 
payment  of  an  annual  privilege  tax  or  occu- 
pation fee  on  all  persons  or  corporations  en- 
gaged in  the  "business  of  extracting  turpen- 
tine  from   standing  trees."     Following  the 
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reasoning  in  Thompeon  v.  Exeutzer,  Bupra, 
the  court  holds  that  as  both  standing  trees 
and  turpentine  leases  are  taxed  with  an  ad 
valorem  tax,  the  tax  imposed  by  the  statute 
in  question  is  a  direct  property  tax,  and  not 
a  privilege  tax,  resulting  in  double  taxation 
on  the  tree  or  property  itself,  and  therefore 
is  void  under  the  constitution. 

However,  the  validity  of  a  Texas  statute 
{Acts  29th  L^.  p.  358,  148,  §  13)  imposing 
an  occupation  tax  and  providing  that  every 
indindual  or  corporation,  whether  domestic 
or  foreign,  which  owned,  controlled*  managed 
or  leased  any  oil  well  in  the  state,  should 
pay  a  tax  of  one  per  cent  on  its  gross  prod- 
'  ucts  during  the  preceding,  quarter,  the 
amount  in  money  to  be  fixed  at  the  average 
market  value  of  the  product  during  the 
quarter,  was  upheld  in  Producers'  Oil  Co.  v. 
Stephens,  44  Tex.  Civ.  App.  327,  00  S.  W. 
157.  It  was  contended  that  the  statute  vio* 
lated  the  state  constitution  as  to  rate  of 
taxation,  equality  and  uniformity  of  the  tax, 
and  as  to  equalization  of  values.  The  court 
held  that  this  contention  was  based  on  the 
idea  that  the  tax  imposed  was  an  ad  valorem 
tax,  whereaa  the  tax  was  not  on  the  gross 
products  of  the  oil  wells,  but  on  the  occupa- 
tion of  owning,  controlling,  or  managing  oil 
wells  producing  oil,  and  that  the  amount  of 
the  tax  was  measured  by  a  percentage  of  the 
market  value  of  the  gross  products.  It  was 
further  said  that  all  that  was  required  with 
reference  to  equality  and  uniformity  was  that 
the  taxes  imposed  should  be  equal  and  uni- 
form on  the  same  class  of  subjects,  and  that 
the  statute  complied  with  this  requirement, 
as  it  operated  on  all  oil  producers  alike.  The 
court  also  held  that  although  the  law  im- 
posed an  occupation  tax  on  the  oil  producers 
who  paid  an  ad  valorem  tax  on  the  real 
estate  producing  oil,  it  did  not  constitute 
double  taxation,  not  permitted  by  law,  as 
it  was  within  the  authority  of  the  legislature 
to  impose  an  ad  valorem  tax  on  oil-producing 
property,  and  an  occupation  tax  for  the  use 
of  the  property  in  the  production  of  oil.  To 
the  same  effect  see  Stephens  v.  Morning  Star 
Oit  Co.  (Tex.)  00  S.  W.  150;  Southwestern 
Oil  Co.  v.  State  (Tex.)  00  S.  W.  150. 
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Appeal  aad  Error  —  SnAciency  of 
Record  —  Sliowin^  as  to  Ezolnded 
Testimony. 

Error  cannot  be  predicated  on  the  exclu- 
sion of  questions  where  the  expected  answers 
are  not  shown  by  the  record  on  appeal. 

HarmloM  Error. 

A  judgment  will  not  be  reversed  because  of 
a  ruling  which  is  not  material  and  prejudicial 
to  appellant. 

Life  lararaaoa  •—  Boprosontatloiia  — 
''Serioiu  lUBeaa." 

A  representation  by  insured  in  his  applica- 
tion that  he  has  not  had  any  ''serious  illness'' 
means  more  than  an  illness  which  is  tempo- 
rary in  its  duration  and  not  attended  or 
likely  to  be  attended  by  a  permanent  impair- 
ment of  the  health  or  the  constitution,  and 
more  than  an  illness  which  was  thought  to 
be  serious  at  the  time  of  its  occurrence  and 
might  have  resulted  in  permanently  impair- 
ing the  health. 

[See  note  at  end  of  this  case.] 

Samo. 

The  word  "serious"  is  not  generally  used 
to  signify  a  dangerous  condition,  but  rather 
to  define  a  grave,  important,  or  weighty 
trouble. 

[See  note  at  end  of  this  case.] 

Same. 

Where,  in  an  action  on  a  life  insurance 
policy,  the  defense  is  that  insured's  state- 
ment in  his  application  that  he  had  not  had 
any  serious  illness  was  false,  and  the  evi- 
dence was  conflicting  on  whether  he  had  been 
a  victim  of  self-pollution,  causing  his  health 
to  be  seriously  impaired  at  the  time  of  mak- 
ing the  application,  the  question  whether  he 
misstated  the  condition  of  his  health  is  for 
the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Prasnmptions  — • 
Oorreotnesa  of  Xnstmotiona. 

Issues  submitted  to  the  jury  in  instruc- 
tions not  brought  to  the  supreme  court  for 
review  will  be  presumed  to  have  been  prop- 
erly submitted. 

Appeal  from  Superior  Court,  Buncombe 
county:     Webb,  Judge. 


Action  by  Fannie  Schas,  plaintiff,  against 
Equitable  Life  Assurance  Society  of  United 
States,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affibmid. 
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Bourne,  Parker  tf  Merrimon  and  T,  F,  Dav- 
idaon  for  appellant. 

Mark  W.  Broxvn  for  appellee. 

[421]  Walker,  J. — ^This  case  was  before 
UB  at  a  former  term  and  is  reported  in  166 
N.  C.  66,  81  8.  E.  1014.  We  then  ordered 
a  new  trial  for  errors  committed  in  the  trial 
below.  At  the  February  Term,  1915,  it  was 
again  tried  upon  issues  and  the  jury  returned 
the  following  verdict: 

1.  Did  the  insured,  Lewis  Schas,  at  the 
time  of  signing  the  application  for  the  policy 
sued  on,  represent  that  he  had  not  been  under 
the  care  of  a  physician  within  two  years  next 
preceding  date  of  said  application,  as  alleged 
in  the  complaint?    Answer:     Yes. 

2.  Had  the  insured,  Lewis  Schas,  been  un- 
der the  care  of  a  physician  within  two  years 
preceding  the  date  of  said  application? 
Answer:  No. 

3.  Did  the  insured,  Lewis  Schas,  represent 
at  the  time  of  making  his  application  for  the 
insurance  that  the  policy  should  not  take 
effect  until  the  first  premium  had  been  paid 
during  his  good  health?     Answer:  Yes. 

4.  At  the  time  of  the  payment  of  said  first 
premium,  was  said  Lewis  Schas  in  good 
health?     Answer:  Yes. 

6.  Did  the  insured,  Lewis  Schas,  at  the  date 
of  his  application  for  the  policy  of  insurance, 
represent  that  he  had  not  had  any  serious 
illness  or  disease,  except  diseases  incident  to 
childhood?    Answer:  Yes. 

6.  Had  Lewis  Sehas  had  any  serious  illness 
or  disease,  except  diseases  incident  to  child- 
hood, at  the  time  of  his  application  for  the 
insurance  policy  sued  on?     Answer:   No. 

7.  Was  the  death  of  insured  brought  about 
by  his  own  intentional  self-destruction,  as  al- 
leged in  the  answer?    Answer:  No. 

The  defendant  has  appealed  from  the  judg- 
ment rendered  upon  the  verdict.  The  ques- 
tions of  evidence  are  unimportant  and  call 
for  no  fipecial  comment.  Some  of  the  ques- 
tions were  not  answered,  and,  therefore,  no 
harm  was  done,  and  where  they  were  asked 
by  defendant,  and  ruled  out,  it  does  not  ap- 
pear what  the  answers  would  have  been  or 
what  was  expected  to  be  proved,  so  we  can 
see  that  there  was  prejudice.  In  re  Smith, 
163  N.  C.  464,  79  S.  E.  977;  State  v.  Mc- 
Kenzie,  166  N.  C.  290,  81  S.  E.  301;  State  v. 
Lane,  166  S.  G.  333,  81  S.  E.  620. 

Harmless  error  is  not  ground  for  a  reversal. 
The  ruling  must  be  material,  and  prejudicial 
to  appellant.  The  instruction  as  to  what 
constituted  "serious  illness"  was  substantially 
correct,  and  we  think  that  the  jury  must 
have  fully  understood  what  is  meant  by  the 
term,  as  used  in  the  policy.  On  the  conflict- 
ing state  of  the  evidence  as  to  whether  the 
illness  of  the  deceased  was  a  serious  illness, 
it  was  for  the  jury  to  whom  the  case  was 


fifubmitted  to  deeide.  The  question  propound' 
ed  to  the  applicant  did  not  require  him  tf> 
give  "information  as  to  the  last  illness  he- 
had  suffered,  but  the  last  serious  illness.  Not 
every  illness  is  serious.  An  illness  may 
be  silarming  at  the  time,  or  thought  to  be 
serious  by  the  one  afflicted,  and  yet  not  be 
serious  in  the  sense  of  that  term  as  used 
in  insurance  contracts.  An  illness  that  i» 
temporary  in  its  duration,  and  [422]  entirely 
passes  away,  and  is  not  attended,  nor  likely  U> 
be  attended,  by  a  permanent  or  material  im> 
pairment  of  the  health  or  constitution,  is 
not  a  serious  illness.  It  is  not  sulfioient  that 
the  illness  was  thought  to  be  serious  at  the 
time  it  occurred,  or  that*  it  might  have  result- 
ed in  permanently  impairing  the  healtli. 
Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  13  Wall. 
222,  20  U.  S.  (L.  ed.)  617.  "A  cold  may 
be,  and  sometimes  is,  followed  by  pneumonia,. 
pleurisy,  abscess  of  the  lungs,  and  consump- 
tion; but  to  hold  that  because  a  cold  may  be 
attended  or  followed  by  such  consequences  it 
is  a  serious  illness,  and  that  a  failure  to  men- 
tion such  in  response  to  an  inquiry  in  an 
application  for  insurance  as  to  the  nature  and 
character  of  any  serious  illness  the  applicant 
has  suffered,  would  result  in  invalidating 
almost  all  contracts  of  insurance,  the  cove- 
nants of  which  are  based  upon  the  statements 
in  the  application  as  warranties;  for,  if  a 
careful  investigation  should  be  made  into  the 
lives  of  persons  insured,  in  almost  every 
life  there  would  be  found  some  incident  of 
illness  of  such  ordinary  occur rence  and  in- 
significance in  its  effect,  yet  of  possible  seri- 
ousness, which  the  applicant,  without  careful 
scrutiny  and  accurate  recollections  of  his  past 
life,  has  overlooked  to  mention."  Eminent 
Household,  etc.  v.  Prater,  20  Ann.  Oas.  287> 
and  notes.  It  has  been  held  that  if  the 
affliction  is  of  a  permanent  character  it  must 
certainly  be  a  serious  one;  and  if  it  is  merely 
temporary,  and  to  pass  away  without  aerioua 
results,  it  cannot  well  be  said  to  render  the 
person  unsound  in  his  general  health.  The 
word  "serious"  is  not  generally  used  to  signi- 
fy a  dangerous  condition,  but  rather  to  define 
a  grave,  important,  or  weighty  trouble. 
Brown  v.  Metropolitan  L.  Ins.  Co.  66  Mich. 
306,  32  X.  W.  610,  8  Am.  St.  Rep.  894.  Seri- 
ous or  severe  illness  does  not  include  the  ordi- 
nary diseases  of  the  country  which  yield 
readily  to  medical  treatment,  and,  when  end- 
ed, leave  no  permanent  injury  to  the  physical 
system,  but  refers  to  those  severe  attacks 
which  often  leave  a  permanent  injury  and 
tend  to  shorten  life.  Holloman  v.  Life  Ins. 
Co.  1  Woods  674,  12  Fed.  Cas.  No.  6623. 

In  Webster's  Dictionary  the  word  "seri- 
ous" is  defined  as  something  "giving  rise  to- 
apprehension ;  attendant  with  danger;  as  a 
serious  injury  or  condition;  important,  weigh- 
ty,  not   trifling,   grave;"   and    we   find   sub- 
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stantially  the  same  definitions  given  in  tliu 
ctlier  dictionaries.  The  Court,  in  Caruthera 
V.  Kansas  Mut.  L.  Ins.  Co.  108  Fed.  487, 
^ivea  the  same  meaning  to  those  words  and 
.states  that,  as  the  company  saw  fit  to  use 
the  word  ''serious,"  it  should  not  complain 
tliat  the  applicant  failed  to  mention,  in  reply 
to  ita  question  as  to  whether  he  had  ever  been 
ill,  every  slight  ailment.  It  was  held  in 
Illinois  Masons'  Benev.  Soc.  v.  Winthrop, 
^5  111.  542,  that  a  statement  in  an  application 
for  life  insurance,  that  the  applicant  has  had 
no  serious  illness,  will  be  construed  to  mean 
that  he  has  never  been  so  ill  as  to  permanent- 
ly impair  his  constitution,  and  render  the  risk 
unusually  hazardous.  Justice  Walker,  for 
the  Court,  said  in  that  case,  at  page  542: 
"What  is  to  be  understood  by  'serious  illness*? 
If  any  [423]  sickness  which  may  terminati> 
in  death,  then  it  must  embrace  almost  every 
distemper  in  the  entire  catalogue  of  diseases. 
To  give  such  an  interpretation  to  this  ex- 
pression would,  we  have  no  doubt,  defeat  a 
recovery  on  a  large  majority  of  the  certificate?* 
issued  by  the  society.  The  true  construction 
of  the  language  must  be  that  the  applicant 
has  never  been  so  seriously  ill  as  to  perma- 
nently impair  his  constitution  and  render  the 
risk  unusually  hazardous.  It  seems  to  us 
that  this  is  the  only  reasonable  construction 
that  can  be  given  to  the  language.  It  is  rea- 
iwnable  and  is  fair,  to  both  parties,  and  work.s 
no  hardship  or  injustice  to  anyone,  whether 
the  answers  are  warranted  to  be  true  or  only 
as  a  fair  statement  of  facts,  honest  I  v  and 
truly  given  as  understood  by  the  applicant." 
See  also  French  v.  Fidelity,  etc.  Co.  13.)  Wis. 
259,  115  N.  W.  869,  17  L.R.A.(N.S.)  1070; 
Drakeford  v.  Supreme  Conclave,  etc.  61  S.  C. 
338,  39  S.  E.  338;  Eminent  Household,  etc. 
V.  Prater,  24  Okla.  214,  20  Ann.  Cas.  287, 
103  Pac.  558,  23  L.R.A.(X.S.)  917;  Hockaday 
V.  Jones,  8  Okla.  156,  56  Pac.  1054;  Daniel  v. 
Modern  Woodmen  of  America,  53  Tex.  Civ. 
App.  570,  118  S,  W.  211,  213;  Union  Mut. 
L.  Ins.  Co.  v.  Wilkinson,  supra. 

We  are  inclined  to  the  opinion,  from  the 
medical  testimony,  that  the  trouble  which,  as 
the  defendant  alleges,  afflicted  the  insured, 
may  have  been,  in  some  circumstances,  of  a 
serious  nature,  if  the  result  of  constant  in- 
dulgence. If  it  was  a  physical  and  mental 
condition  of  the  patient,  which  supervened  a 
long  and  persistent  course  of  self-abuse,  or 
masturbation,  and  was  calculated  to  impair 
permanently  his  constitution,  it  was  serious 
within  the  meaning  of  any  definition  we  havo 
found;  but  the  jury,  we  think,  have  so  ef- 
fectually disposed  of  the  defendant's  con- 
tention in  regard  to  the  existence  of  any  such 
condition  or  illness  that  any  discussion  of  the 
meaning  of  words  w^ould  be  futile.    We  must 
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assume,  in  the  absence  of  the  charge,  which 
was  not  sent  to  this  Court,  that  the  judge 
propetly  submitted  the  issues  to  the  jury, 
other  than  in  the  instraction  to  which  excep- 
tion was  taken,  and,  as  to  this  one,  it  may 
be  said,  that  defendant's  contention  practical- 
ly was  that  the  habit  of  the  applicant  was 
of  such  a  kind  as  to  impair  his  health  and 
vigor,  if  he  was  in  fact  addicted  to  the  de- 
grading and  vicious  practice.  The  jury  have 
virtually  found  that  he  w^as  not,  for  if  that 
is  the  inevitable  or  even  probable  tendency 
of  the  habit,  as  testified  by  the  physicians, 
they  have  found  that  his  health  was  good, 
or  sound,  or,  as  we  understand  it,  that  it 
was  unimpaired  when  he  paid  the  first  premi- 
um, and  this  could  scarcely  have  been  so  if 
he  had  been  a  victim  of  onanism  or  self-pollu- 
tion. As  was  said  substantially  in  the  case  of 
In  re  Craven,  169  N.  C.  561,  86  S.  E.  587. 
There  are  many  exceptions  in  the  case,  but 
on  a  careful  examination  of  the  record  we  do 
tiot  think  that,  if  there  was  any  error  in 
the  rulings  of  the  court  to  which  they  were 
taken,  it  constitutes  sufiicient  ground  for 
granting  a  new  trial.  It  is  not  any.  and  every 
error  committed  during  the  course  of  a  trial 
that  will  induce  an  appellate  court  to  set 
aside  a  verdict  and  judgment  and  award  a 
new  trial,  as  before  this  is  done  there  should 
be  both  error  and  prejudice  to  the  appellant. 
[424]  If  he  is  not  harmed  by  the  ruling  there 
is  no  reasonable  ground  of  complaint.  We 
also  referred  to  this  principle  in  State  v. 
Smith,  164  N.  C.  480,  79  S.  E.  982,  and,  more 
recently,  in  State  v.  Heavener,  168  N.  C.  156, 
83  S.  E.  732,  and  Ferebee  v.  Berry,  168  N.  C. 
282,  84  S.  E.  262. 

We  find  this  in  the  record  at  page  89:  "The 
court  gave  the  contentions  of  both  parties 
fully,  and  charged  upon  the  law  applicable  to 
the  case,  as  the  court  understands  it,  keeping 
in  mind  the  decision  rendered  in  this  case  by 
the  Supreme  Court."  Taking  a  broad  and 
practical  view  of  the  case,  upon  its  legal 
merits,  as  disclosed  by  this  record,  if  there 
has  been  any  error  it  is  manifestly  of  such 
little  moment  as  not  to  have  affected  the 
verdict  in  the  least. 

The  defendant  has  had  two  fair  opportuni- 
ties to  defeat  the  plaintiff's  recovery,  and  we 
are  convinced  that  should  there  be  another 
trial  the  result  would  be  the  same.  We 
are  not  disposed  to  prolong  the  litigation 
upon  trivial  grounds,  even  if  there  had  been 
error  which  we  can  see  had  not  prejudiced  the 
defendant.  The  case  has  been  fairly  tried  in 
accordance  with  the  directions  given  in  the 
former  opinion  of  this  Court,  and  it  is  per- 
fectly evident  that  the  juries  were  against  the 
defendant's  contentions  on  the  facts. 

No  error. 
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NOTE. 


Meanias  of  Tens  'MEIeTere**  or  '^Serioiis'* 
Illne«s  in  AppUoatioB  for  Life  Imsvr* 
Lce  Policy. 


In  the  notes  to  Eminent  Household^  etc.  v. 
Prater,  20  Ann.  Cas.  287,  and  Continental 
L.  Ins.  Co.  v.  Young,  3  Am.  St.  Rep.  635» 
are  collated  the  earlier  cases  discussing  the 
meaning  of  the  term  "severe"  or  "serious" 
illness  in  an  application  for  a  life  insurance 
policy.  The  present  note  reviews  the  recent 
cases. 

The  rule  stated  in  the  earlier  decisions 
that  the  expression  "severe"  or  "serious" 
illness,  as  used  in  an  application  for  life 
insurance,  means  an  illness  resulting  in  a 
permanent  or  material  impairment  of  the 
health  or  constitution  of  the  applicant  and 
does  not  include  temporary  indisposition,  is 
followed  in  the  reported  case  and  the  other 
recent  decisions.  Metropolitan  L.  Ins.  Co.  v. 
Little,  149  Ky.  717,  149  S.  W.  998;  Mutual 
Relief  Soc.  v.  Webster,  16  Can.  Sup.  Ct.  718, 
affirming  20  Nova  Scotia  Rep.  347;  Pruden- 
tial Ins.  Co.  V.  Carrier,  43  Quebec  Super.  Ct. 
97;  Leonard  v.  Metropolitan  L.  Ins.  Co.  44 
Nova  Scotia  420.  See  also  Smith  v.  Trav- 
elers' Ins.  Co.  76  Misc.  Rep.  441,  135  N.  Y.  S. 
18. 

In  Leonard  ▼.  Metropolitan  L.  Ins.  Co.  44 
Nova  Scotia  420,  the  lower  court  in  discuss* 
ing  a  condition  of  the  policy  having  reference 
to  the  history  of  the  insured  as  regarded  her 
health  prior  to  the  issuance  of  the  policy 
said:  "The  condition  is  to  the  effect  that 
the  policy  is  void  if  the  insured  before  its 
date  had  been  attended  by  a  physician  for 
any  serious  disease  or  complaint.  The  as- 
sured had  been  treated  by  Dr.  .  .  .  for  a 
disease  which  he  took  to  be  'chronic  bron- 
chitis' which  is  expressly  named  among  the 
ailments  the  existence  of  which  at  the  date 
of  the  policy  would  avoid  it.  It  is  not  to  my 
mind  certain  that  it  was  'chronic  bron- 
chitis' that  ailed  her;  but  if  it  was  'acute 
bronchitis'  of  such  a  character  as  to  be  taken 
for  and  treated  as  'chronic  bronchitis'  I  think 
it  was  a  serious  complaint,  and  that  the 
policy  was  void  under  the  condition."  The 
appellate  court  said:  "I  think  the  appeal 
must  be  dismissed.  I  agree  with  the  learned 
trial  judge  on  all  the  grounds  he  has  taken. 
The  policy  fully  complied  with  the  statute. 
There  is  clear  evidence  that  the  plaintiff's 
wife  was  suffering  from  chronic  bronchitis, 
or,  if  not,  from  a  very  serious  disease,  as  the 
trial  judge  has  found." 

In  Mutual  Relief  Soc.  v.  Webster,  16  Can. 
Sup.  Ct.  718,  affirming  20  Nova  Scotia  347, 
while  the  trial  court,  in  an  action  on  a  life 
insurance  policy,  found  that  an  attack  of 
apoplexy  experienced  by  the  insured  between 
four  or  five  years  prior  to  his  application 


was  a  "slight"  and  not  a  "severe"  attack,  the 
facts  on  which  this  conclusion  was  based  does 
not  appear  in  the  report.  It  was  held  on. 
appeal  that  whether  the  illness  was  "slight'^ 
or  "severe"  was  not  material  to  a  proper  de> 
termination  of  the  case,  which  was  decided 
on  another  point. 

In  Metropolitan  L.  Ins.  Co.  y.  Little,  14^ 
Ey.  717,  149  S.  W.  998,  the  condition  under 
consideration  was  embodied  in  a  life  insur- 
ance policy  and  provided  for  the  avoidance 
of  the  policy  if  the  insured  had,  prior  to  the 
issuance  thereof,  "been  attended  by  a  yhju- 
clan  for  any  serious  complaint  or  disease."^ 
The  court  said :  "The  trial  court  found  as  a 
matter  of  fact  that  the  assured  had  not  suf- 
fered from  any  serious  disease.  We  find  our- 
selves unprepared  to  give  any  exact  defini- 
tion of  a  'serious  disease.'  The  record  pre- 
sents no  testimony  from  any  physician  to 
show  how  serious  might  be  the  effect  of,  or 
how  lasting  might  be  the  consequences  of, 
the  illness  for  which  she  had  been  treated 
shortly  before  the  issual  of  the  policy.  The 
Century  Dictionary  defines  a  serious  illness 
as  'one  attended  by  danger,  giving  rise  to 
apprehension.'  In  Brown  v.  Metropolitan  L. 
Ins.  Co.  65  Mich.  306,  a  serious  illness  is  said 
to  be  'a  grave,  important,  weighty  trouble.' 
In  Drakeford  v.  Supreme  Conclave,  etc.  61 
S.  C.  338,  it  is  said  that  a  sickness  may  be 
very  bad  and  very  sad  and  yet  not  serious; 
that  any  permanent  or  material  impairment 
of  health  is  a  serious  illness.  Certainly  the 
idea  is  not  to  be  tolerated  that  mere  tempo- 
rary disorders  or  functional  disturbances 
having  no  effect  upon  the  general  health  or 
duration  of  life  should,  within  even  the 
strict  terms  of  the  contract,  be  considered 
serious  illnesses.  Upon  the  other  hand,  there 
are  certain  diseases,  such  as  consumption,, 
that  the  ordinary  mind,  untrained  in  medi- 
cine, knows  beyond  question  to  be  serious. 
Between  these  extremes  there  is  a  broad  line 
of  ills  of  varying  natures,  the  seriousness  of 
which  can  only  be  told  with  any  degree  of 
exactitude  by  those  who  are  trained  in  the 
study  of  the  human  body  and  of  the  effect  of 
the  various  diseases  and  the  illnesses  upon 
it.  We  incline  to  agree  with  the  South 
Carolina  court's  view  .that  a  serious  illness 
in  insurance  terminology  must  be  one  en- 
tailing some  permanent  or  material  impair- 
ment of  health;  and  there  is  no  testimony 
in  the  record  before  us  of  anyone  qualified 
to  speak  upon  the  subject,  showing  tiiat  any 
of  the  illnesses  named  [malaria,  congestion 
of  the  kidneys  and  endometritis]  were  of 
such  character,  or  that  they  might  reasonably 
be  expected  to  result  in  a  permanent  impair- 
ment of  the  health  of  the  insured.  In  the 
light  of  the  record,  therefore,  we  cannot  say 
that  the  diseases  about  which  there  is  no- 
contradiction    in    the    testimony    were    sucb 
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diseases  as  to  fall  within  the  category  named 
as  voiding  the  policy." 

In  Smith  ▼.  Travelers'  Ins.  Go.  76  Misc. 
441^  135  N.  Y.  S.  IS,  an  action  on  a  health 
insurance  policy,  the  court  said:  "As  to 
warranty  'O,  I  have  not  heen  disabled  nor 
have  I  received  medical  or  surgical  attention 
within  the  past  five  years,'  this  warranty 
must  be  construed  in  the  light  of  the  purpose 
for  which  it  was  made,  viz.,  to  convey  to  the 
assurer  full  knowledge  of  all  serious  disabili- 
ties from  which  the  person  applying  for  in- 
surance has  suffered  during  the  previous  five 
years.  Unless  it  is  to  be  assumed  that  the 
business  of  health  insurance  is  conducted 
solely  for  the  profit  of  the  insurance  com* 
panics^  withoift  any  corresponding  possibility 
of  benefit  on  the  part  of  the  assured,  it 
cannot  be  supposed  that  the  warranty  had 
reference  to  any  such  temporary  illness  as 
the  evidence  shows  the  plaintiff  suffered  in 
the  month  of  May  previous  to  the  issuing  of 
the  policy.  Though  in  his  application  to  the 
board  of  education,  the  plaintiff  described  it 
as  a  serious  personal  illness,  that  is  but  an 
expression  of*  his  opinion,  not  from  a  medi- 
cal point  of  view,  or  the  point  of  view  of 
obtaining  insurance,  but  as  a  compliance 
with  certain  established  rules  of  the  depart- 
ment of  education  regulating  the  pay  of  its 
employees.  There  is  no  evidence  that  the 
disease  was  of  a  nature  which  seriously  dis- 
abled him,  or  such  as  left  any  serious  ef- 
fects having  a  bearing  upon  the  purpose 
and  meaning  of  the  policy.  His  subsequently 
formed,  and  subsequently  expressed,  opinion, 
in  May,  1910,  that  the  illness  of  May,  1009, 
was  the  forerunner  of  the  illness  in  Novem* 
ber,  1909,  is  also  but  an  expression  of  opinion 
of  one  not  an  expert,  and  having  no  probative 
value  or  force."  After  quoting  from  Cusli- 
man  v.  U.  S.  Life  Ins.  Co.  70  N.  Y.  72,  in 
which  it  waa  stated  that  the  purpose  of  the 
usual  inquiries  as  to  previous  conditions  of 
health  inserted  in  applications  for  life  insur- 
ance policies,  is  to  obtain  information  as  to 
illness  affecting  the  probable  duration  of  the 
life  of  the  insured,  the  court  further  said: 
"This  is  no  reason  why  this  same  principle 
should  not  apply  in  construing  the  policy  of 
health  insurance.  The  purpose  of  tne  ques- 
tions which  the  assured  is  required  to  answer 
does  not  contemplate  that  he  shall  estab- 
lish, before  he  can  enter  into  such  a  contract 
of  insurance,  that  he  has  never  suffered  from 
any  temporary  illness  or  slight  disability. 
Aft  before  intimated,  if  enich  construction  is 
to  be  placed  upon  health  policies,  it  would 
be  the  duty  of  the  state  to  forbid  the  making 
of  such  policies;  they  would  be  in  fact  but 
traps  for  the  unwary,  from  which  the  in- 
sured could  derive  no  possible  benefit." 
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CITT  OF  IfOTiXPTH,  ET  AIL. 

Minnesota  Supreme  Court — 'November  3, 

1916. 

134  Minn.  365;  169  N.  W.  792. 


MandAaras  —  Subieeta     of     Relief  — 
Denial  of  Idqnor  Liceaae. 

Mandamus  will  not  lie  to  control  or  re- 
strict the  discretion  given  to  a  city  council 
in  respect  to  the  issuance  of  a  liquor  license, 
but  in  the  present  case  it  sufficiently  appears 
that  the  license  was  refused  solely,  because 
its  issuance  had  been  prohibited  by  an  ordi-' 
nance  adopted  under  the  initiative  provisions 
of  the  city  charter,  and  not  in  the  exercise 
of  the  discretion  reposed  in  the  council. 

[See  note  at  end  of  this  case.] 

Applieation  for  Writ  —  Allesatlona  on 
Information  and  Belief, 

Where  it  is  obvious  that  the  reason  for  the 
action  of  the  council  is  not  within  the  per< 
sonal  knowledge  of  the  relator,  he  may  allege 
such  reason  upon  information  and  belief. 

IntoxieatinK  Xiiqn^nni  —  ProUliition  of 
Sale  — *  Power  of  Mnnioipalitjr. 

The  power  to  prohibit  the  sale  of  intoxi- 
eating  liquor  within  its  limits  may  be  given 
to  a  city  by  its  charter.  The  general  laws 
regulating  the  liquor  traffic  imposed  regula- 
tions and  restrictions  more  stringent  than 
those  theretofore  existing,  which  the  munici- 
palities of  the  state  could  not  abrogate  or 
lessen;  but  such  municipalities  were  free  to 
impose  any  further  restrictions  authorized  bv 
their  respective  diarters  or  other  laws. 

[See  114  Am.  St.  Rep.  298.] 

Same. 

It  is  not  contrary  to  the  public  policy  of 
the  state  to  give  the  power  to  prohibit  such 
traffic  to  a  city  of  the  first  class,  and  such 
power  may  be  given  to  a  city  of  that  class 
by  a  home-rule  charter. 

Same* 

The  former  charter  of  the  city  of  Duluth 
limited  the  control  of  the  city  over  the  liquor 
traffic  so  that  the  city  could  regulate  but  not 
prohibit  such  traffic;  but  the  present  charter, 
after  continuing  in  force  all  powers  previous- 
ly possessed  by  the  city,  granted,  in  addition 
thereto,  "All  municipal  power  ...  of 
every  name  and  nature  whatsoever."  Held, 
that  "all  municipal  power"  includi'S  all  pow- 
ers generally  recognized  as  powers  which  may 
properly  be  exercised  by  municipal  corpora- 
tions, and  that  the  liquor  traffic  may  be  pro- 
hibited under  the  grant  of  such  power. 

Initiative  and  Ref erendnm  —  Grant  of 
Power  to  Municipality  »  Validity. 

The  constitutional  requirement  that  the 
charter  shall  provide  a  legislative  body  for 
6he  city  is  not  violated  by  conferring  the 
power  of  the  initiative  and  referendum  upon 
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the  electors-of  tbe  city  after  ettablishing  such 
legislative  body. 

[See  11  Ann.  Cas.  911.] 

Ordinanoes  —  Ohi^otiom  to  Validity  " 
Person  Not  Affected. 

The  ordinance  is  valid  so  far  as  it  pro- 
hibits the  sale  of  intoxicating  liquor  at  re- 
taili  and,  as  relator  seeks  a  license  to  sell 
at  retail  only,  whether  the  ordinance  is  valid 
so  far  as  it  prohibits  sales  at  wholesale  is 
not  involved  herein. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 
67.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St.  Louis 
county:     DANGER,  Judge. 

Action. for  mandamus.  Isador  Zien,  relar 
tor,  and  City  of  Duluth  et  al.,  defendants. 
Judgment  for  defendant.  Relator  appeals. 
The   facts   are   stated  in   the   opinion.     Ar- 

FIRliED. 

Ahhottf  MacPherran,  Lewis  d  Gilbert  for 
appellant. 

John  E,  Samuelsofh  Leonard  McHttgh  and 
M,  T,  O'Donnell  for  respondent. 

[357]  Taylor,  C— The  city  of  Duluth  is  a 
city  of  the  first  class,  and  is  governed  by  a 
home  rule  charter,  adopted  in  1913,  which 
among  other  things  confers  upon  the  electors 
of  the  city  the  powers  commonly  designated 
as  the  initiative  and  referendum.  Acting  un- 
der these  provisions  of  the  charter  the  elec- 
tors of  the  city,  in  June,  1916,  adopted  an 
ordinance  prohibiting  the  sale  of  intoxicating 
liquor  within  the  city  and  forbidding  the 
issuance  of  licenses  for  the  sale  of  such 
liquor.  Thereafter  the  relator,  asserting  that 
this  ordinance  was  invalid  and  of  no  effect) 
applied  to  the  city  council  for  a  license  to 
sell  intoxicating  liquor  at  retail.  His  appli- 
cation was  denied  and  thereupon  he  procured 
an  alternative  writ  of  mandamus  to  compel 
the  issuance  of  the  license.  Tlie  defendants 
demurred  to  the  petition  and  made  a  motion 
to  quash  the  writ.  The  trial  court  discharged 
the  writ  on  the  ground  that  the  ordinance 
was  valid  and  prohibited  the  issuance  of  the 
license.    The  relator  appealed. 

1.  At  the  outset  defendants  contend  that 
even  if  the  ordinance  be  void,  granting  or 
refusing  a  license  rested  in  the  discretion  of 
the  city  council,  and  that  mandamus  will  not 
lie  to  compel  its  issuance.  It  is  true  that 
the  council,  in  the  exercise  of  its  discretion, 
may  refuse  to  issue  a  license  and  that  the 
court  will  not,  by  mandamus  or  otherwise, 
control  or  restrict  the  exercise  of  such  dis- 
cretion. Consequently  it  was  incumbent  upon 
the  relator  to  show  affirmatively  that  the 
city  council  did  not  exercise  any  of  its  dis- 
eretionary  power  in  denying  his  application. 


The  relator  recognized  that  this  burden  rest- 
ed upon  him,  and  in  his  petition,  and  also  in 
the  alternative  writ,  set  forth  facts  showing 
that  all  the  conditions  precedent  to  the  issu- 
ance of  the  license  had  been  complied  with, 
and  further  that  he  was  informed  and  be- 
lieved and  alleged  the  fact  to  be  "that  the 
sole  and  only  reason"  for  rejecting  his  ap- 
plication was  because  the  issuance  of  such 
licenses  had  been  prohibited  by  the  above 
mentioned  ordinance.  The  objection  made  to 
this  allegation  is  that  it  is  based  on  infor- 
mation and  belief.  It  appears  that  the  rec- 
ords of  the  council  do  not  disclose  the  reason 
for  their  action,  and  the  relator  could  not 
well  [358]  make  oath  truthfully  that  he 
knew  the  reason  for  such  actien  of  his  own 
knowledge.  We  think  that  under  such  cir- 
cumstances the  form  here  adopted  is  proper, 
and  consider  the  allegation  sufficient  both  in 
form  a^d  substance.  State  v.  Cooley,  58 
Minn.  514,  60  K.  W.  338. 

2.  Relator  contends  that  the  power  to  pro- 
hibit the  sale  of  intoxicating  liquor  has  never 
been  given  to  the  city  of  Duluth,  and  that 
the  ordinance  prohibiting  the  .sale  of  such 
liquor  is  void  for  lack  of  pow^  to  adopt  it. 
It  is  true  that  there  is  no  general  law  con- 
ferring such  power  upon  the  city.    The  legis- 
lature, by  general  laws,  has  conferred  upon 
towns,   villages,   cities   of   the   fourth  class, 
and    counties    the   power   to   determine    for 
themselves  whether  the  sale  of  intoxicating 
liquor  shall  be  permitted   within  such  mu- 
nicipalities; but  has  never  enacted  any  gen- 
eral law  conferring  such  power  upon  cities 
of  the  first,  second  or  third  class.     As  there 
is  no  general  law  conferring  such  power  upon 
the  city  of  Duluth,  whether  the  city  may  en- 
tirely prohibit  the  sale  of  intoxicating  liquor 
within  its  limits  depends  upon  whether  the 
power  to  do  so  has  been  conferred  upon  it 
by  its  charter.     That  such   power   may  be 
given  to  a  city  by  its  charter  is  too  well 
settled  to  be  the  subject  of  controversy.    Re- 
lator contends,  however,  that  the  legislature, 
by  enacting  the  so-called  high  license  laws 
(found  in  their  present  form  in  chapter  16 
of   the  general   statutes   of   1913),    assumed 
control  of  the  liquor  traffic  on  behalf  of  the 
state,   and   thereby   withdrew  the   power  to 
control  such  traffic  from  the  subordinate  mu- 
nicipalities of  the  state;    and,  by  enacting 
general   laws   regulating  such   traffic   every- 
where, without  empowering  cities  of  the  first, 
second  and  third  class  to  prohibit  such  traffic 
therein,  established  as  the  public  policy  of 
the  state  that  such  traffic  should  be  ri^ulated 
but  not  prohibited  within  such  cities.     And 
he  further  contends  that  as  the  Constitution 
requires  home  rule  charters  to  be  in  harmony 
with  the   laws  of  the  state,  such  charters 
must  conform   to   the   public   policy   of  the 
state;  and  that  it  follows  therefrom  that  the 
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home  rule  charter  of  the  city  of  Duluth  can- 
not confer  upon  that  city  the  power  to  pro- 
hibit entirely  the  sale  of  intoxicating  liquor 
therein.  We  cannot  sustain  his  contention 
that  conferring  power  upon  cities  of  the  first, 
second  and  third  class  to  prohibit  the  sale  of 
intoxicating  liquor  is  contrary  to  the  public 
policy  of  the  state.  The  general  laws  regu- 
lating the  liquor  traffic  did  not  wholly  divest 
the  mimicipalities  of  the  state  of  power  to 
regulate  and  control  such  traffic  within 
[359]  such  municipalities;  but  prescribed  reg- 
ulations and  restrictions  more  stringent  than 
those  theretofore  existing,  and  took  from  all 
municipalities  the  power  to  abrogate  or  les- 
sen the  regulations  and  restrictions  so  pre- 
scribed. The  various  municipalities  remained 
free,  however,  to  impose  any  additional  regu- 
lations and  restrictions  authorized  by  their 
respective  charters  or  other  laws.  While 
they  could  not  relieve  the  traffic  from  the 
restrictions  imposed  by  the  legislature  they 
still  retained  whatever  power  had  been  con- 
ferred upon  them  to  restrict  it  still  further. 
Kvans  v.  Redwood  Falls,  103  Minn.  314,  115 
X.  W.  200;  Mankato  v.  Olger,  126  Minn.  621, 
148  N.  W.  471.  Originally  the  sale  of  in- 
toxicating liquor  was  lawful  everywhere  and 
none  of  the  municipalities  of  the  state  pos- 
sessed the  poMrer  to  prohibit  its  sale;  but  th3 
legislature  granted  local  option  to  towns  in 
1875,  to  villages  in  1885,  to  various  cities 
governed  by  special  charters  at  different 
times,  to  all  cities  of  the  fourth  class  in 
1913,  and  to  counties  in  1915.  From  the 
beginning  of  the  state  to  the  present  time 
the  trend  of  legislation  in  respect  to  the 
liquor  traffic  has  been  to  increase  the  restric- 
tions placed  thereon  and  to  grant  and  extend 
the  privilege  of  local  option.  And  we  hold 
that  extending  such  privilege  to  cities  not 
previously  possessing  it  in  no  way  contra- 
venes the  public  policy  of  the  state  as  de- 
termined by  its  prior  legislation;  and  'that 
a  city  of  the  first,  second  or  third  class 
which  adopts  a  home  rule  charter  under  the 
legislative  power  conferred  upon  it  by  the 
Constitution  and  laws  may  provide  therein 
that  such  city  may  determine  for  itself 
whether  the  sale  of  intoxicating  liquor  shall 
be  prohibited  within  its  borders. 

3.  Kelator  further  contends  that  even  if 
the  power  to  prohibit  the  sale  of  intoxicating 
liquor  may  be  given  to  a  city  of  the  first  class 
by  a  home  rule  charter,  yet  the  charter  in 
question  does  not  confer  such  power.  This 
charter  differs  from  the  usual  form  of  city 
charters  in  that  the  powers  granted  are  con- 
ferred by  general  provisions  only,  and  that 
it  makes  no  attempt  to  enumerate  or  set 
forth  in  detail  the  specific  powers  which  the 
city  may  exercise.  The  grant  of  power  is  as 
follows:  "Save  as  herein  otherwise  provided 
and  save  as  prohibited  by  the  Constitution 


or  statutes  of  the  state  of  Minnesota,  it  shall 
have  and  exercise  all  powers,  functions, 
rights  and  privileges  possessed  by  the  city 
of  Duluth  prior  to  the  adoption  of  this  char- 
ter; also  all  powers,  functions,  rights  and 
privileges  now  or  hereafter  given  or  granted 
to  municipal  corporations  [360]  of  the  first 
class  having  'home  rule  charters'  by  the  Con< 
stitution  and  laws  of  the  state  of  Minnesota; 
also  all  powers>  functions,  rights  and  privi- 
leges usually  exercised  by,  or  which  are 
incidental  to,  or  inhere  in,  municipal  corpo- 
rations of  like  power  and  degree;  also  all 
municipal  power,  functions,  rights,  privileges 
and  immunities  of  every  name  and  nature 
whatsoever;  and  in  addition,  it  shall  have 
all  the  powers,  and  be  subject  to  the  restric- 
tions contained  in  this  charter."  The  power- 
to  prohibit  the  sale  of  intoxicating  liquor 
was  not  conferred  by  the  first  clause,  for  it 
is  conceded  that  the  city  did  not  possess  such 
power  prior  to  the  adoption  of  the  present 
charter.  It  is  not  conferred  by  the  second 
or  third  clauses,  for  there  is  no  general  law 
granting  such  power  to  cities  of  the  first 
class,  and  it  has  not  been  exercised  by,  and 
is  not  incid^ital  to,  and  does  not  inhere  in, 
such  cities.  The  fourth  clause  grants  ''all 
municipal  power''  of  every  kind  and  nature 
whatsoever.  What  is  meant  by  "all  nmiici- 
pal  power"  is  not  defined,  but  as  here  used 
the  expression  is  obviously  broad  enough  to 
include  all  those  powers  which  are  generally 
recognized  as  powers  which  may  properly  be 
given  to  and  be  exercised  by  municipal  corpo- 
rations. That  it  is  generally  recognised  that 
tlie  power  to  prohibit  the  liquor  traffic  within 
their  respective  territorial  limits  may  prop- 
erly be  conferred  Upon  and  be  exercised  by 
the  subordinate  municipalities  of  the  state, 
is  evidenced  by  the  uniform  trend  of  legisla- 
tion and  of  judicial  decisions  both  iti  this 
state  and  elsewhere;  and  we  think  that  the 
grant  of  "all  municipal  power"  of  every  name 
and  nature  whatsoever  conferred  the  power 
to  prohibit  the  liquor  traffic,  unless  the  limi- 
tations found  in  the  former  charter  still  pre- 
clude the  city  from  prohibiting  such  traffic 
as  claimed  by  the  relator. 

The  former  charter  contained  the  usual 
general  welfare  clause  followed  by  the  usual 
enumeration  of  the  specific  powers  which  the 
city  might  exercise  to  accomplish  the  pur- 
poses set  forth  in  the  welfare  clause.  It 
contained  substantially  the  same  restriction 
which  was  held  in  State  v.  Hammond,  40 
Minn.  43,  41  N.  W.  243,  to  expressly  limit 
the  general  grant  of  power  contained  in  the 
welfare  clause  so  that  the  city  could  exercise 
only  those  powers  specifically  enumerated 
and  set  forth.  It  gave  specific  power  to 
regulate  the  liquor  traffic  but  not  to  prohibit 
such  traffic;  consequently  it  did  not  confer 
the  power  to  prohibit.    Relator  contends  that. 
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because  the  present  charter  continued  in  force 
all  powers  previously  possessed  [361]  by  the 
city  the  power  of  the  city  to  control  the 
liquor  traffic  is  still  subject  to  the  same  limi- 
tations placed  upon  it  by  the  former  charter. 
If  the  power  of  the  city  over  such  traffic 
rests  wholly  upon  the  former  charter,  rela- 
tor's position  is  well  taken.  Merely  continu- 
ing in  force  the  powers  already  possessed  did 
not  change  nor  enlarge  such  powers;  but  it 
was  clearly  competent  for  the  present  char- 
ter to  continue  such  powers  in  force  and  also 
to  grant  other  powers,  including  the  power 
to  prohibit  the  liquor  traffic,  in  addition 
thereto.  If  the  present  charter  evinces  the 
intention  that  the  city  shall  not  only  exercise 
the  powers  possessed  under  the  former  char- 
ter but  shall  also,  in  addition  thereto,  exer- 
cise the  powers  conferred  by  general  grants 
in  the  present  charter,  the  limitations  placed 
by  the  former  charter  upon  the  powers  con- 
ferred thereunder  will  not  apply  to  such  gen- 
eral grants  of  additional  power  contained  in 
the  present  charter.  Green  v.  Eastern  R.  Co. 
62  Minn.  79,  53  N.  W.  808;  Fairmont  v. 
Meyer,  83  Minn.  456,  86  N.  W.  457. 

Save  as  otherwise  provided,  the  present 
charter  confers  all  powers  previously  pos- 
sesaed  by  the  city;  also  all  powers  now  or 
hercaft<*r  grunted  by  the  Ck>nstitution  and 
laws  to  cities  of  the  first  class  having  home 
rule  charters;  also  all  powers  usually  exer- 
cised by,  or  which  are  incidental  to,  or  inhere 
in,  cities  of  like  power  and  degree;  also  all 
municipal  power  of  every  name  and  nature 
whatsoever.  While  each  successive  grant  of 
power  covers  and  includes,  to  a  greater  or 
less  extent,,  the  powers  conferred  by  the  pre- 
ceding grants,  it  is  obvious  from  the  context 
that  each  successive  grant  was  made  for  the 
purpose  of  adding  additional  powers  to  those 
already  conferred,  and  not  for  the  purpose  of 
lessening  or  limiting  the  powers  conferred  by 
such  preceding  grants.  Furthermore,  if  the 
restrictions  placed  by  the  former  charter 
upon  the  general  grant  of  power  contained 
therein  were  to  be  construed  as  precluding 
the  city  from  exercising,  under  the  general 
grants  of  power  contained  in  the  present 
charter,  any  powers  except  those  specifically 
set  forth  in  such  former  charter,  it  would 
render  the  express  general  grants  of  power, 
which  follow  the  grant  conferring  upon  the 
city  all  power  previously  possessed  by  it, 
meaningless  and  of  no  effect.  The  insertion 
of  these  additional  provisions  clearly  evinced 
the  intention  that  the  city  should  possess 
and  exercise  powers  thereimder  not  conferred 
by  the  former  charter,  and  this  intention 
[362]  must  be  given  effect.  It  follows  that 
the  city  possessed  the  power  to  prohibit  the 
sale  of  intoxicating  liquor  within  its  limits. 

4.  Relator  further  contends  that  cities  hav- 
ing home  rule  charters  are  prohibited  from 


conferring  the  power  to  initiate  and  adopt 
ordinances  upon  the  electors  of  such  cities 
by  the  following  provision  of  the  Constitu- 
tion: ''It  shall  be  a  feature  of  all  such  char- 
ters that  there  shall  be  provided,  among 
other  things,  for  a  mayor  or  chief  magistrate, 
and  a  legislative  body  of  either  one  or  two 
houses;  if  of  two  houses,  at  least  one  of 
them  shall  be  elected  by  general  vote  of  the 
electors."     [Const,  art.  4,  §  36]. 

This  provision  was  under  consideration  in 
State  v.  Mankato,  117  Minn.  458,  136  K.  W. 
264,  41  L.R.A.(N.S.)  Ill,  and  the  court  held 
that  it  was  not  violated  by  the  charter  of 
the  city  of  Mankato,  which  established  the 
commission  form  of  govemmeiT^  in  that  city 
and  vested  executive  as  well  as  legislative 
powers  in  the  legislative  body  and  made  the 
mayor  a  member  of  such  legislative  body,  as 
the  court  could  not  say  that  it  clearly  pro- 
hibited home  rule  charters  from  imposing 
executive  duties  upon  the  legislative  body,  or 
from  imposing  legislative  duties  upon  the 
chief  magistrate.  The  precise  point  now 
urged  was  not  discussed  specifically  in  that 
decision,  but  the  same  reasoning  which  led 
the  court  to  the  conclusion  that  Uie  Mankato 
charter,  in  giving  both  executive  and  legisla- 
tive powers  to  the  same  body,  did  not  violate 
the  constitutional  requirement,  also  leads  to 
the  conclusion  that  the  Duluth  charter,  in 
giving  the  power  of  the  initiative  and  refer- 
endum to  the  electors  of  the  city,  does  not 
violate  such  requirement.  Requiring  a  legis- 
lative body  to  be  a  feature  of  all  home  rule 
charters,  does  not  necessarily  mean  that  no 
legislative  functions  can  be  exercised  by  any 
other  body.  While  the  legislative  body  un- 
doubtedly becomes  the  respository  of  all  l^- 
islative  power  possessed  by  the  city  and  not 
expressly  given  to  some  other  body,  we  find 
nothing  in  the  language  of  the  Constitution 
which  requires  us  to  hold  that  no  legislative 
power  can  be  given  to  the  electors.  Pitman 
v.  Drabelle,  267  Mo.  78,  183  S.  W.  1056; 
Walker  v.  Spokane,  62  Wash.  312,  113  Pac. 
776,  Ann.  Cas.  1912C  994.  The  power  to 
initiate  and  enact  local  legislation  has  fre- 
quently been  given  to  the  electors  of  differ- 
ent subdivisions  of  the  state,  notably  by  the 
local  option  statutes;  and  as  any  powers, 
in  harmony  with  the  Constitution  and  laws, 
which  the  legislative  power  may  confer  upon 
[363]  cities,  may  foe  conferred  thereon  by  home 
rule  charters,  we  think  that  the  power  of  the 
initiative  and  referendum  may  be  conferred 
by  such  charters.  In  re  Pf abler,  150  Cal.  71, 
88  Pac.  270,  11  L.R.A.(N.S.)  1092,  11  Ann. 
Cas.  911;  Eckerson  v.  Des  Moines,  137  la. 
452,  115  N.  W.  177;  Pitman  v.  Drabelle,  267 
Mo.  78,  183  S.  W.  1055;  Hartig  v.  Seattle. 
63  Wash.  432,  102  Pac.  408. 

5.  Relator  further  contends  that  the  ordi- 
nance is  void  because  it  not  only  prohibits 
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the  sale  of  liquor  at  retail  but  also  at  whole-  Hodges  y.  Metcalfe  County  Ct.  116  Ky.  524, 

sale,  and  relies  upon  State  y.  Sullivan,  117  76  S.  W.  381,  25  Ky.  L.  Rep.  772;  Heblick 

Minn.  329,  135  N.  W.  748,  as  sustaining  his  ^  y.  Judge,  10  S.  W.  465,  10  Ky.  L.  Hep.  811. 

contention.     That  case  held  that  the  power  Louisiana. — State  y.  Davis,  119  La.  247,  44 

to  license  and  regulate  the  sale  of  intoxi-  So.  4. 

eating  liquor,  granted  to  the  city  of  East  Maryland. — ^Devin  y.  Belt,  70  Md.  352,  17 


Orand  Forks,  did  not  authorize  that  city  to 
impose  a  license  upon  the  business  of  selling 
intoxicating  liquor  at  wholesale,  but  only 
upon  the  business  of  selling  it  at  retail. 
■Even  if  the  city  of  Duluth  had  no  power  to 
prohibit  the  sale  of  intoxicating  liquor  at 
wholesale,  it  at  least  had  power  to  prohibit 
the  sale  of  such  liquor  at  retail,  and  the 
ordinance  is  valid  at  least  insofar  as  it  pro* 
hibits  such  sales  at  retail.  As  the  relator 
asks  for  a  license  to  sell  at  retail  only,  the 
<luestion  whether  the  ordinance  is  invalid 
insofar  as  it  prohibits  sales  at  wholesale  Is 
not  involved  in  this  case. 
Order  affirmed. 
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TJfandamna  to  Control  laavanee  of 
Idqnov  Idoonao. 

Discretionary  Ruling,  687. 

Arbitrary  or  Illegal  Exercise  of  Disoretion* 

688. 
Ministerial  Ruling,  689. 


DUoretionary  Ruling, 

It  is  well  settled  that  where  a  licensing 
board  is  yest^  with  judicial  or  discretionary 
powers,  with  respect  to  the  issuance  of  a 
liquor  license,  mandamus  will  not  issue  to 
control  its  discretion  or  review  its  findings. 

Arkansas, — ^Ex  p.  Whittington,  34  Ark.  394. 

California. — Guzzi  v,  McAlister,  21  Cal. 
App.  276,  131  Pac.  336;  McRae  y.  Pine,  25 
Cal.  App..  594,  144  Pac.  983. 

Connecticut, — Batters  v.  Dunning,  49  Conn. 
479 ;  Malmo's  Appeal,  72  Conn.  1,  43  Atl.  485. 

District  of  Columbia^, — U.  S.  v.  Douglass, 
le  D.  C.  99;  U.  S.  y.  Johnson,  12  App.  Cas. 
545;  U.  S.  y.  Richards,  33  App.  Cas.  410. 

Georgia, — Eve  y.  Simon,  78  Ga.  120. 

Idaho, — ^West  y.  Latah  County,  14  Idaho 
353,  94  Pac.  446 ;  Perkins  v.  liux,  14  Idaho 
607,  95  Pac.  694;  Darby  y.  Pence,  17  Idaho 
607,  107  Pac  484,  27  LJl.A.(N.S.)  1194. 

Illinois, — Crotty  y.  People,  3  111.  App.  466; 
Swift  y.  People,  63  111.  App.  458;  Curry  y. 
Aurora,  176  111.  App.  67. 

Indiana. — State  y.  Tippecanoe  County,  45 
Ind.  501.  And  see  State  y.  Morgan  Coimty, 
179  Ind.  513,  101  N.  E.  813. 

Kansas, — Stanley  ▼.  Monnet,  34  Kan.  708, 
9  Pac.  765. 

Kentucky. — ^Nepp  y.  Com.  2  Duv.  646; 
Biley  y.  Rowe,  112  Ky.  817,  66  S.  W.  999; 


Atl.  375 ;  McCrea  y.  Roberts,  89  Md.  238,  43 
Atl.  39,  44  L.R.A.  485. 

Minnesota, — State  v.  Carver  County,  60 
Minn.  510,  62  N.  W.  1136;  State  y.  North- 
field,  94  Minn.  81,  101  N.  W.  1003. 

Missouri. — State  v.  Holt  County  Ct.  Jus- 
tices, 39  Mo.  521;  State  y.  Hudson,  13  Mo. 
App.  61 1  State  v.  Cass  County,  137  Mo.  App. 
698,  119  S.  W.  1010;  State  v.  Cass  County, 
119  S.  W.  1014;  State  v.  Higgins,  84  Mo. 
App.  531;  State  y.  Stiflf,  104  Mo.  App.  685, 
78  S.  W.  675;  State  v.  Thornhill,  174  Mo. 
App.  469,  160  S.  W.  558.  However  it  has  been 
held  by  tlie  courts  in  Missouri  that  compli- 
ance with  a  statute  regulating  the  issuance  of 
liceneea  deprives  the  court  of  their  discre- 
tionary power  and  relief  may  be  had  by  man- 
damus to  compel  the  issuance  of  same.  See 
State  ▼.  Meyers,  80  Mo.  601 ;  State  y.  Turner, 
210  Mo.  77,  107  S.  W.  1064;  Bean  v.  Barton 
County  Ct.  33  Mo.  App.  635;  State  y.  Mc- 
Cammon,  111  Mo.  App.  626,  86  S.  W.  510; 
State  y.  Ruark,  34  Mo.  App.  325;  State  y. 
Sussell,  131  Mo.  App.  638,  110  S.  W.  667. 

Nehraslca. — State  v.  Hardy,  7  Neb.  377; 
State  y.  Cass  County,  12  Neb.  54,  10  N.  W. 
671. 

New  Torfc.— Ex  p.  Persons,  1  Hill  655; 
People  y.  Saratoga  County,.  7  Abb.  Pr.  34; 
People  y.  Andrews,  54  Super.  Ct.  183;  In  re 
Excise  License,  38  N.  Y.  S.  425. 

North  Carolina.'^Att'y.'Oen.  y.  Justices,  27 
N.  C.  315;  Muller  y.  Buncombe  County,  89 
N.  C.  172;  Jones  y.  Moore  County,  106  N.  C. 
436, 11  S.  E.  514 ;  Maxton  y.  Robeson  County, 
107  N.  C.  335,  12  S.  E.  92;  Barnes  y.  Wilson 
County,  135  N.  C.  27,  47  S.  E.  737. 

Pennsylvania, — Schlaudecker  y.  Marshall, 
72  Pa.  St.  200;  Raudenbusch's  Petition,  120 
Pa.  St.  328,  14  Atl.  148;  Knarr's  Petition, 
327  Pa.  St.  564,  18  Atl.  039;  Collarn's  Peti- 
tion, 134  Pa.  St.  651,  19  Atl.  755,  26  W.  N. 
C.  73;  Wheelin's  Petition,  134  Pa.  St.  654, 
19  Atl.  765;  Sparrow's  Petition,  138  Pa.  St. 
116,  20  Atl.  692,  20  Atl.  711;  Ostertag's  Peti- 
tion, 144  Pa.  St.  426,  22  Atl.  915;  Johnson's 
License,  165  Pa.  St.  315,  31  Atl.  203;  In  re 
King,  16  Atl.  487,  23  W.  N.  C.  162;  Com. 
V,  Kerns,  2  Pa.  Super.  Ct.  59. 

Rhode  Island. — Roach  y.  East  Providence, 
35  R.  I.  363,  87  Atl.  27. 

South  Dakota.-^BvLTke  y.  Collins,  18  S.  D. 
190,  99  N.  W.  1112;  McCormick  y.  Pfeiffer, 
19  S.  D.  269,  103  N.  W.  31. 

Texas, — Berger  v.  De  Loach,  56  Tex.  Ciy. 
App.  532,  121  S.  W.  591. 

?7fa^.— Perry  v.  Salt  Lake  City,  7  Utah 
143,  25  Pac.  739,  998,  11  L.R.A.  440;  Smyth 
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V.   Butters,  38   Utah   151,   112  Pac.  809,   32 
L.R.A.(N.S.)  393.  ^ 

Virginia,— Sights  v.  Yarnalls,  12  Grat.  292. 

Canada. — Leeson  v.  Board  of  License 
Comers,  19  Ont.  67;  Rex  v.  Point  Grey  Li- 
cense Com'rs,  32  West.  L.  Rep.  (British  Co- 
lumbia) 360,  26  Dominion  L.  Rep.  75;  In  re 
Baxter,  12  U.  C.  Q.  B.  139;  Rex  Club  Lau- 
rier,  23  Manitoba  24.  See  also  Re  Prud- 
homme,  16  British  Columbia  487,  19  West. 
L.  Rep.  289. 

The  reason  for  the  rule  that  the  courts 
will  not  interfere  by  mandamus,  .where  a 
licensing  board  has  discretionary  power,  is 
that  the  power  has  been  delegated  by  the 
state  to  the  board  which  alone  has  the 
right  to  decide  whether  a  license  should  issue. 
To  abridge  this  power  by  mandamus  would 
be  attempting  to  exercise  a  right  which  the 
courts  might  find  themselves  incapable  of 
exercising.  In  Smyth  v.  Butters,  38  Utah 
161,  112  Pac.  809,  32  L.R.A.(N.S.)  393,  the 
court  said:  "When  an  application  is  made 
to  the  county  commissioners  for  a  license, 
they  may  not  refuse  to  examine  or  consider 
it,  or,  without  examination  or  consideration, 
arbitrarily  or  capriciously  reject  it.  When 
the  application  is  properly  made  in  conform- 
ity with  the  statute,  it  is  their  legal  duty 
to  examine  and  consider  it,  to  make  proper 
inquiry  concerning  it,  and  to  reach  ft  decision 
or  determination  as  the  result  or  outcome  of 
such  examination,  consideration,  and  inquiry. 
When  they  have  done  that*  they  have  dis- 
charged their  official  duty,  so  far  as  the 
courts  have  any  power  to  control  them  in 
the  premises.  If,  as  the  result  of  such  a 
determination,  they  reach  a  conclusion  to 
grant  or  refuse  a  license  to  an  applicant, 
they  are  not  answerable  to  the  courts  for 
their  conduct  and  discharge  of  duty,  but  to 
the  people  who  conferred  the  power  upon 
them  to  regulate  and  control  the  liquor  traffic 
and  clothed  them  with  the  discretion  to  grant 
or  refuse  liquor  licenses.  It  is  only  upon 
averments  and  proof  that  they  arbitrarily 
and  capriciously  disapproved  and  rejected  an 
application  without  examination,  considera- 
tion, and  inquiry  that  the  courts  may  inter- 
fere, and  then  not  to  direct  them  how  to  act 
or.  to  decide  the  matter,  or  to  compel  or 
coerce  them  to  issue  or  refuse  a  license  to 
any  particular  person  upon  certain  assumed 
or  existing  conditions." 

An  applicant,  who  because  of  his  previous 
misconduct  or  noncompliance  with  the  stat- 
utes has  been  refused  a  license,  cannot  in- 
voke the  court's  aid  to  issue  a  writ  of  man- 
damus to  the  licensing  board  to  grant  the 
license.  Cassidy  v.  Wilev,  141  Ga.  331,  80 
S.  E.  1046,  51  L.R.A.(N;s.)  128;  Harrison 
V.  People,  105  111.  460,  63  N.  E.  191;  Meyer  v. 
IVcatur,  125  111.  App.  556:  State  v.  Packett, 
13«  Mo.  App.  700,  119  S.  W.  25;    State  v. 


Weeks,  93  Mo.  499,  6  6.  W.  266;  Fhelan  t. 
Ross,  2  Har.  &  War.  (P.  E.  Island)  28. 

A  writ  of  mandamus  cannot  lie  to  compel 
a  licensing  boaid  to  issue  a  licenfie  where, 
previous  to  the  application  or  before  the  ap- 
plication is  acted  on,  the  sale  of  liquor  at 
that  place  has  been  made  illegal.  Uerlick 
V.  Hoghe,  13  Ariz.  280,  112  Pac.  844;  State  v. 
Martin,  55  Fla.  538,  46  So.  424;  State  v. 
Miller,  129  Mo.  App.  390,  108  S.  W.  603; 
State  V.  Graham,  142  Mo.  App.  175,  125  S.' 
W.  1168;  Lyttleton  v.  Downer,  58  Tex.  Civ. 
App.  406,  124  S.  W.  994.  And  see  Kennon 
V.  Blackburn,  104  S.  W.  968,  31  Ky.  L.  Rep. 
1256. 

Tlie  writ  was  refused  in  Harrison  ▼.  Dick- 
inson, 52  Tex.  Civ.  App.  85,  113  S.  W.  776, 
because  the  applicant  failed  to  show  that  tbe 
place  where  the  license  was  to  issue  was  not 
in  local  option  territory. 

In  State  v.  Bonnell,  119  Ind.  494,  21  N.  E. 
1101,  the  writ  of  mandamus  was  refused,  the 
court  saying  that  the  applicant  was  not  being 
deprived  of  a  legal  right  because  the*  treas- 
urer refused  to  issue  a  new  license  before 
the  old  one  I\ad  expired. 

In  People  v.  Harrison,  191  III.  257,  61  N. 
E.  99,  a  mandamus  was  granted  to  determine 
whether  the  ordinances  of  Hyde  Park  r^u- 
lating  the  issuing  of  liquor  licenses,  or  of  the 
city  of  Chicago,  they  having  been  annexed, 
should  control. 

If  there  is  an  adequate  remedy  at  law  to 
review  the  denial  of  a  license  mandamus  will 
not  issue.  State  v.  Morgan  County,  179  Ind. 
633,  101  N.  E.  813  (right  to  appeal);  Stote 
v.  Ross,  246  Mo.  36,  Ann.  Cas.  1913E  978, 
149  S.  W.  451  (right  to  contest  local  option 
election ) . 

Arbitrary  or  JUeffal  Exercise  of  Visere* 

Hon, 

However,  in  the  event  that  a  licensing 
board  exercises  its  power  wrongfully  or  ar- 
bitrarily, so  that  injustice  may  arise,  the 
courts  will  invoke  the  writ  of  mandamus  to 
control  the  decision.  Reg.  v.  Sykes,  1  Q. 
B.  D.  (Eng.)  62,  45  L.  J.  M.  C.  39,  33  L. 
T.  N.  S.  566,  24  W.  R.  141 ;  Reg.  v.  De  Rutaen, 
1  Q.  B.  D.  (Eng.)  56,  45  L.  J.  M.  C.  57,  33 
L.  T.  N.  S.  7fe6,  24  W.  R.  343;  Ex  p.  Smith, 
3  Q.  B.  D.  (Eng.)  374,  26  W.  R.  682,  47 
L.  J.  M.  C.  104;  Reg.  v.  Justices,  4  Q.  B.  D. 
(Eng.)  469,  23  Q.  B.  D.  502;  Rex  v.  Wood- 
house  [1906]  2  K.  B.  (Eng.)  501,  95  L.  T. 
N.  S.  367;  Atty.-Gen.  v.  Thomson  [1913] 
3  K.  B.  (Eng.)  198,  109  L.  T.  N.  S.  234,  29 
Times  L.  Rep.  510;  Henry  v.  Barton,  167 
Cal.  535,  40  Pac.  798 ;  Zanone  v.  Mound  City, 
103  111.  552;  Montpelier  v.  Mills,  171  Ind. 
175,  17  Ann.  Cas.  57,  85  N.  E.  6;  George 
v.  Winchester,  118  Ky.  429,  80  S.  W.  1158, 
26  Ky.  L.  Rep.  170;  Townsend  v.  Gorin,  144 
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Ky,  673,  139  S.  W.  865;  Conlee  v.  Clay  City, 
102  S.  W.  862,  31  Ky.  L.  Rep.  533;  State  v. 
New  Orleans,  113  La.  371,  2  Ann.  Cas.  02, 
36  So.  999,  67  L.R.A.  70;  New  Orleans  v. 
Smythe,  116  La.  685,  41  So.  33,  114  Am. 
St.  Rep.  566,  6  L.K.A.(N.S.)  722;  Harrold 
v.  Stambaugh,  163  Mich.  242,  128  N.  W.  233, 
17  Detroit  Leg.  N.  828;  State  v.  Baker,  32  ' 
Mo.  App.  98;  State  v.  Alliance,  65  Neb.  624, 
91  N.  W.  387 ;  State  v.  Hanlon,  24  Neb.  612, 
39  X.  W.  782;  People  v.  Excise  Com'rs,  64 
Hun  632,  18  N.  Y.  S.  621;  Prospect  Brewing 
Co.'s  Petition,  127  Pa.  St.  523,  17  Atl.  1090, 
221  W.  N.  C.  177.  And  see  the  reported  case 
wherein  mandamus  issued  to  correqt  a  ruling 
based  on  an  error  of  law. 

In  Zanone  v.  Mound  City,  103  111.  552,  the 
court  said:  "Equality  before  the  law  is  a 
fundamental  principle  of  our  institutions, 
and  no  reason  is  perceived  why  applicants 
for  license  to  keep  a  dram>shop,  who  are  suit- 
able persons  to  be  licensed,  should  not  stand 
on  an  equality  before  the  law.  Captious  dis- 
criminations among  men  of  that  trade  are 
as  obnoxious  as  would  be  such  diacrhnina- 
tions  in  regard  to  other  trades.  Were  this 
an  application,  under  like  circumstances,  for 
a  license  to  peddle,  or  to  carry  on  the  busi- 
ness of  a  merchant,  could  there  be  any  doubt 
about  the  right  of  the  applicant?  It  iti 
claimed  that  municipal  authorities  may  ez- 
erciae  a  discretion  in  such  matters.  We  do 
not  decide  that  they  may  not  refuse  license 
to  persons  of  such  JiabHs  and  character  as 
ronder  them  unfit  persons  to  be  licensed.  In 
this  case  the  authorities  had  not  decided  that 
the  applicant  was  not  a  fit  man  to  be  li- 
censed. On  this  record  it  stands  confessed 
that  the  applicant  is  a  suitable  person  to  be 
licensed.  We  do  not  decide  that  the  munici- 
pal authorities  may  not  limit  the  number  of 
dram-shop  keepers  to  be  licensed,  but  this 
must  be  done,  if  at  all,  by  ordinance.  And 
it  would  seem  that  in  such  case,  to  avoid 
favoritism  and  monopoly,  some  provision 
should  be  made  for  a  fair  competition  among 
suitable  persons  seeking  such  privileges.". 

Ministerial  Buling, 

Where  a  licensing  board  is  vested  with 
ministerial  powers  only — ^that  is  where  it 
has  no  discretion  in  the  matter  of  issuing 
licenses — ^mandamus  will  lie  to  control  its 
decision.  Grider  v.  Tally,  77  Ala.  422,  54 
Am.  Rep.  65;  Harlan  v.  State,  136  Ala.  150, 
33  So.  858;  State  v.  Williams,  143  Ala.  501, 
39  So.  276;  State  v.  Jefferson  County,  20 
Fla.  425;  Howland  v.  State,  56  Fla.  422,  47 
So.  963,  21  L.R,A.(NJS.)  192;  Kelly  v.  Bow- 
man, 68  W.  Va,  49,  69  S.  E.  462.  Compare 
Dunbar  v.  Frazer,  78  Ala.  538;  Ronagrano 
V.  Crook,  85  Ala.  226,  3  So.  845. 

Where  an  applicant  for  a  liquor  license 
has  complied  with  all  the  requirements  of 
Ann.  Cas.  1918A — 44. 
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the  statute  or  ordinance,  the  duty  to  issue  a 
license  becomes  ministerial  and  mandamus 
will  lie  to  compel  its  issuance.  Territory 
V.  McPherson,  6  Dak.  27,  50  N.  W.  351; 
Braconeir  v.  Packard,  136  Mass.  50;  McMinn 
V.  Cambridge,  225  Mass.  104,  113  N.  E.  1037 ; 
Cox  V.  Jackson,  152  Mich.  630,  116  N.  W. 
456,  15  Detroit  Leg.  N.  330;  Boos  v.  Scudder, 
163  Mich.  678,  127  N.  W.  1040,  129  K.  W. 
193.  See  also  Deehan  v.  Johnson,  141  Mass. 
23,  6  N.  E.  240;  Sherlock  v.  Stuart,  96  Mich. 
193,  55  N.  W.  845,  21  L.R.A.  580. 

But  though  the  duty  to  issue  a  liquor 
license  is  ministerial,  mandamus  is  a  discre- 
tionary writ  and  will  not  is^ue  where  the 
sale  of  liquor  in  the  vicinity  where  the 
license  is  sought  has  been  prohibited  by  an 
ordinance  which  will  go  into  effect  in  ten 
days.  Fuchs  v.  Grass  Lake,  166  Mich.  569, 
132  N.  W.  96. 
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272  III.  166;  111  S,  E,   742. 


Workmen's  Compenaatlon  Aeta  —  Va- 
Udity. 

The  workmen's  compensation  aot  of  1911 
(Laws  1911,  p.  316)  is  constitutional. 

[See  Ann.  Cas.  1912B  174;  Ann.  Cas.  1915A 
247;  Ann.  Cas.  1916B  1286.] 

Neslls^nee  —  Taxianee  —  Proof  of  One 
of  Two  Oharses. 

Proof  of  either  of  two  charges  of  negligence 
in  the  declaration  is  sufficient  to  warrant  re- 
covery if  tl^jB  negligence  is  shown  to  be  the 
proximate  cause  of  the  injury,  even  though 
the  charges  of  negligence  are  joined  or 
coupled  tog«ther  in  a  single  count. 

Maator  and  Sewant  —  NosUs^noo  of 
lUdlroad  Company  •«-  Danseroua  Ob- 
atraotion  Near  Track. 

A  railroad  company  is  guilty  of  actionable 
negligence  to  its  employees  in  operating  a 
train  upon  its  own  track  or  one  belonging  to 
another  road  past  an  obstruction  located  dan- 
gerously near  the  track,  if  it  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
of  the  dangerous  obstruction. 

[See  generally  Ann.  Cas.  1913E  1072.] 

Sante. 

Such  rule  applies  where  the  dangerous  ob- 
struction is  alongside  the  track  on  the  prem- 
ises of  a  manufacturing  plant. 

Assnmption  of  Riak  —  Unnooeaaary 
Dangers. 

Where  no  necessity  exists  for  the  operation 
of  a  railroad  under  dangerous  conditions,  and. 
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where  it  only  requires  care  and  skill  to  make 
such  conditions  safe,  the  road's  employee  may 
not  be  subjected  to  such  dangers,  wholly 
unnecessary  to  the  proper  operation  of  the 
road's  business,  because  railroad  work  is  in- 
herently dangerous. 

Power    of   Employer  to   Rentove    Dan- 
ser. 

A  railroad,  from  which  a  switch  track  ran  * 
into  the  yard  of  a  manufacturing  plant  bo 
near  a  post  that  the  operation  of  trains  was 
dangerous  to  the  road's  employees,  could  re- 
quire the  owners  of  the  plant  to  remove  the 
post,  or  refuse,  until  the  change,  to  do  switch- 
ing. 

IVesligence    of    Railroad    Company    — 
Post  Hear  Track. 

A  railroad  daily  operating  trains  along  a 
switch  track,  running  into  a  manufacturings 
plant  dangerously  near  which  a  post  stood, 
which  had  been  in  the  same  position  for  a 
year  and  a  half  before  it  injured  a  switch- 
man, was  chargeable  with  knowledge  of  the 
post's  dangerous  proximity  to  the  track. 

[See  generally  7  Ann.  Cas.  331.] 

Same. 

A  railroad  was  liable  for  the  death  of  its 
switchman,  killed  by  being  struck,  when  rid- 
ing on  a  train,  by  a  post  standing,  to  the 
road's  knowledge,  in  dangerous  proximity  to 
a  switch  track. 

Same. 

A  railroad,  which  operated  trains  on  a 
switch  track  past  a  post  dangerously  near 
thereto,  was  guilty  of  negligence  in  so  doing, 
if  it  knew,  or  should  have  known,  the  dan- 
gerous proximity,  that  its  switchman  was  not 
informed  of  the  fact,  and  it  failed  to  inform 
him. 

Saate. 

An  administrator  suing  a  railroad  for  death 
of  his  decedent,  a  switchman,  killed  in  service, 
as  it  was  charged,  by  being  struck  by  a  post 
standing  dangerously  near  the  track,  had  the 
burden  to  prove  that  decedent  had.  not  been 
warned  of  the  dangerous  proximity  of  the 
post. 

Same. 

In  an  administrator's  actiqn  against  a  rail- 
road for  death  of  its  switchman  charged  to 
have  been  killed  in  service  by  being  struck 
by  a  post  in  dangerous  proximity  to  the 
track,  it  was  a  question  for  the  jury  whether 
the  read's  act  -in  giving  a  list  of  nonclearance 
points  on  the  line  to  the  switchman  was  a 
sufficient  discharge  of  the  road's  duty  to 
warn  him  of  the  post. 

Same. 

In  an  administrator's  action  against  a  rail- 
road for  death  of  its  switchman  charged  to 
have  been  killed  in  service  by  being  struck 
by  a  post  in  dangerous  proximity  to  the 
track,  whether  the  conductor  of  the  switching 
crew  warned  the  switchman  of  the  dangerous 
condition  is  held  to  be  for  the  jury  under 
the  evidence. 

Trial  —  Direetion  of  Verdict  —  Infer- 
ences against  Motion  to  Direct. 

On  motion  to  direct  a  verdict  for  defend- 
ant, all  that  the  evidence  tends  to  prove,  and 


all  just  inferences  to  be  drawn  from  it  in 
plaintiff's  favor,  must  be  conceded  to  him. 

Wlien    Direction    Proper  ^  Suifteienox 
of  ETidence. 

Where  the  record  contains  evidence  from 
which,  standing  alone,  the  jury,  without  act- 
ing unreasonably,  could  find  all  the  material 
averments  of  the  declaration  to  have  been 
proven,  a  verdict  should  not  be  directed  for 
defendant. 

Oircnmstantial  Evidenco  —  Definition. 

"Circumstantial  evidence"  is  the  proof  of 
certain  facts  and  circumstances  in  a  given- 
case  from  which  the  jury  may  infer  other 
connected  facts  which  usually  and  reasonably 
follow  according  to  the  common  experience 
of  mankind. 

Xhridenee  —  Sufficiency  —  Cironmstan- 
tial  Evidence. 

A  verdict  may  be  founded  on  circumstances 
alone  in  criminal  as  well  as  in  civil  cases. 

Preponderance  of  ETidenee. 

A  greater  or  less  probability,  leading  on 
the  whole  to  a  satisfactory  conclusion,  is  all 
that  can  reasonably  be  required  to  establish 
controverted  facts. 
Master    and    Servant  —  Contrilimtory 

It^sI^S^iKO®   "-"  Railroad  Employee  — • 

Post  Near  Track. 

In  an  administrator's  action  against  a  rail- 
road for  death  of  its  switchman  in  service, 
question  whether  the  switchman  met  his 
death,  in  striking  a  post  dangerously  near 
the  track,  by  m'eans  of  the  negligence  of  the 
road  and  while  he  was  using  due  care»  is  held 
to  be  for  the  jury  under  the  evidence. 

Woriunen's  Centpeasation  Acts  ^  Elec- 
tion to  Reject  — 'Antkorlty  of  Re- 
oeiTcr. 

Where  the  United  States  court  for  the 
eastern  district  of  Missouri,  by  the  order 
appointing  receivers  for  a  railroad,  author- 
ized them  ''to  run,  manage,  maintain,  and 
operate  said  railroads  and  property  where- 
soever situated  or  found,  whether  in  this 
state,  judicial  circuit,  or  elsewhere,  and  to 
use,  manage,  and  conduct  such  business  in 
such  manner  as  in  their  judgment  will  pro- 
duce the  best  results,  and  to  this  end  exercise 
the  authority  and  franchise  of  said  railroad 
company  and  discharge  all  the  public  duties 
obligatory  upon  it,  and  manage  and  operate 
said  railroads  and  property  according  to  the 
requirements  of  the  valid  laws  of  the  various 
states  in  which  the  same  are  situated,  and 
in  the  same  manner  that  the  defendant  rail- 
road company  would  be  bound  to  do  if  in 
possession,"  the  receivers  had  authority  to 
reject  the  workmen's  compensation  act  in  the 
southern  district  of  Illinois  without  obtain- 
ing a  special  order  of  court  for  that  purpose, 
since  a  court  in  a  principal  railroad  receiver- 
ship action  has  general  authority  over  the 
entire  system,  even  as  to  parts  not  within 
the  district  in  which  the  court  sits,  while  the 
authority  of  the  receivers  under  the  order 
was  ample. 

[See  note  at  end  of  this  case.] 
Eif ect  of  EleotifMi  —  Defenses  Exelnded* 

In  an  action  against  a  railroad  for  deatli 
of  its  switchman  in  service,  the  court's  action 


in  petmitting  the  defoises  of  assumption  of 
risk  and  contributory  negligence  to  be  sub- 
mitted to  the  jury  as  to  one  count  of  the 
declaration,  and  in,  excluding  them  aa  to  the 
other,  which  charged  that  the  road  had  re* 
jected  the  workmen's  compensation  act,  is 
not  prejudicial  to  defendant. 
[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  a  railroad  for  death 
of  its  switchman  in  service,  the  submission 
of  an  interrogatory  as  to  whether  the^.wde- 
ceased  assumed  the  risk  or  danger  which  re- 
sulted in  his  injury,  which  the  jury  answered 
in  the  negative,  is  not  prejudicial  to  defend- 
ant, charged  in  a  count  of  the  declaration 
with  having  rejected  the  workmen's  compen- 
sation act. 

[See  note  at  ^end  of  this  case.] 

Master  and  Serraat  —  AaaiuttptloB  of 
Risk    of    HesUsenoe  ^  Validity    of 

Contvao^* 

A  clause  of  a  switchman's  contract  of  em- 
ployment, whereby  he  assumed  the  risk  of  the 
great  danger  of  his  duty,  was  contrary  to 
public  policy,  so  far  as  purporting  to  charge 
the  switchman  with  assuming  any  risk  or 
danger  caused  by  the  road's  negligence. 

[See  6  Ann.  Cas.  3;  Ann.  Cas.  1912A  1168.] 

Eiridenee  —  Opinion  —  QmaliJIeation  of 
Expert  —  l>nty  of  Railroad  Sm- 
ployee. 

In  an  action  against  a  railroad  for  death 
of  its  switehmaA  in  service,  the  fireman  of 
the  switching  crew  ia  qualified  to  testify  that 
from  his  knowledge  of  railroading  he  would 
«ay  it  was  the  switchman's  duty  to  have 
thrown'  a  switch  about  the  time  he  was 
killed. 


Same. 

In  an  action  against  a  railroad  for  death 
of  a  switchman  in  service,  the  qualification 
of  the  fireman  of  the  switching  crew,  to  tes- 
tify as  a  railroad  expert  as  to  whether  it 
was  the  switchman's  duty  to  throw  a  certain 
switch  about  the  time  he  was  killed,  rests 
largely  in  the  discretion  of  the  trial  judge. 

Trial  —  Obieotion  to  Eridanee  —  Scope 
of  General  Objeotion. 

In  an  action  against  a  railroad  for  death  of 
its  switchman  in  service,  the  general  objec- 
tion to  the  testimony  of  the  fireman  of  the 
switching  crew  that  it  was  incompetent,  ir- 
relevant, and  immaterial,  is  insufficient  to 
Tf>8erve  the  objection  that  there  was  no  show- 
ing that  the  fireman  had  ever  been  with  the 
crew  under  such  circumstances  that  he  might 
have  heard  their  statement  to  decedent  as  to 
a  post  being  dangerously  near  the  track; 
the  fireman  having  testified  that  no  one  had 
told  decedent,  so  far  as  he  knew,  about  it. 

Appeal  and  XSrror  —  Harmless  Error  — 
Admission  of  Cumnlatiwe  Testimony. 

In  an  action  against  a  railroad  for  death 
of  a  switchman  in  service,  where  the  con- 
ductor of  the  switching  crew  testified  as  to 
the  exact  earnings  of  switchmen,  the  admis- 
sion of  testimony- of  the  fireman  of  the  crew 
as  to  the  average  earnings  of  switchmen  per 
month  is  not  prejudicial  to  defendant,  as  the 
evidence  is  only  cumulative. 
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Master  nnd  Servant  —  Neslicenoe  •*- 
Ewidenoe  —  Intention  of  Injured 
Serrant. 

In  an  action  against  a  railroad  for  death 
of  its  switchman  in  service,  where  the  con- 
ductor of  the  switching  crew  has  testified 
that  it  was  not  deceased's  duty  to  throw  a 
certain  switch,  it  is  competent  to  show  by 
such  conductor  that  at  the  last  time  he  saw 
decedent  alive  he  did  not  know,  as  a  matter 
of  fact,  that  decedent  was  not  planning  to 
throw  such  switch. 

Error  to  Circuit  Ck)urt,  Cook  county:  FOR- 
NDFF,  Judge. 

Action  by  John  7.  Bevine,  plaintiff,  against 
Frederic  A.  Delano  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
The   facts  are  stated  in  the  opinion.     Af- 

FIRMED. 

Zone,  Morse  d  MoKiwney  and  James  L, 
Minnis  for  plaintiffs  in  error. 
James  0,  McShane  for  defendant  in  error. 

[168]  CARTiat,  J. — ^This  was  an  action  on 
the  case  brought  in  the  circuit  court  of  Cook 
county  to  recover  damages  for  the  death  of 
the  defendant  in  error's  intestate.  On  a 
trial  before  a  jury  a  verdict  was  returned  in 
favor  of  the  defendant  in  error  and  judgment 
was  entered  on  the  verdict.  The  cause  was 
brought  directly  to  this  court  because  the 
validity  of  the  Workmen's  Compensation  act 
of  1911  was  questioned  by  plaintiffs  in  error, 
our  decision  on  the  constitutionality  of  that 
act  not  having  been  published  at  the  time 
this  writ  of  error  was  sued  out. 

The  original  declaration  contained  two 
counts.  The  second  count  set  out  that  the 
VVabnsh  Railroad  Company,  of  which  plain- 
tiffs in  error  were  receivers,  operated  a  rail- 
road extending  from  Chicago  into  and 
through  Decatur,  Illinois,  and  that  plain- 
tiff's intestate  was  employed  by  them  as  a 
[169]  switchman,  working  at  Decatur;  that 
near  a  track  leading  from  said  railroad  into 
a  large  manufacturing  plant,  and  over  which 
plaintiffs  in  error  switched  trains  between 
said  railroad  and  said  plant  by  means  of  a 
switch  engine  and  switching  crew,  stood  a 
post  immediately  alongside  of  the  track  and 
at  the  entrance  of  the  plant  which  was  so 
close  to  the  track  that  it  was  liable  to  brush 
or  knock  a  swftchman  from  the  side  of  an 
engine  or  train  passing;  that  the  track  was 
thereby  rendered  unsafe  and  unsuitable  for 
switching  purposes  and  exposed  those  engaged 
therein  to  great  and  unusual  danger;  that 
the  receivers  knew,  or  could  have  known  by 
the  exercise  of  ordinary  care,  these  facts,  but 
the  deceased,  Bartlett,  through  no  want  of 
ordinary  care  on  his  part,  did  not  know  of  the 
dangerous  proximity  of  the  post  and  track 
or   of   the   danger  therefrom;    that  the   re- 
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ceivers  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  deceased 
was  uninformed  of  the  dangerous  proximity 
of  the  post  and  track  and  of  the  danger  tliere- 
from;  that  the  receivers  wrongfully  and  neg- 
ligently required  Bartlett,  as  switchman,  to 
switch  with  an  engine  and  cars  then  operat- 
ing along  said  track  past  said  post,  and  that 
while  Bartlett,  in  the  discharge  of  his  duties 
as  switchman,  in  the  exercise  of  ordinary 
care,  was  riding  upon  the  side  of  said  train 
so  operated  past  said  post,  he  was  thereby 
knocked  from  the  said  train  upon  the  ground 
and  sustained  serious  bodily  injuries,  from 
which  he  died.  The  first  count,  as  amended, 
set  out  substantially  tlie  same  facts,  and  fur- 
ther alleged  that  the  said  railroad  extended 
through  the  State  of  Missouri  and  other 
States,  and  that  the  receivers  were  engaged 
as  common  carriers  in  inter-State  commerce. 
At  the  close  of  the  trial  it  was  stipulated 
that  the  plaintiffs  in  error  were  not  engaged, 
at  the  time  of  the  accident,  in  inter-State 
commerce,  and  this  eliminated  the  first  count. 
A  few  months  before  the  trial  defendant  in 
error  filed  an  additional  count,  in  which  were 
set  out  facts  substantially  the  same  as  in 
the  second  count  but  containing  the  addi- 
tional [170]  averment  that  plaintiffs  in  error, 
before  the  death  of  Bartlett,  were  regularly 
engaged  in,  and  deceased  as  their  servant  was 
regularly  employed  in,  the  kind  of  business 
and  work  in  which  the  Workmen's  Compensa- 
tion act  of  1911  applied,  but  that  plaintiffs  in 
error  had  elected,  prior  to  the  death  of  Bart- 
,  lett,  not  to  be  governed  by  said  act.  The 
case  was  tried  on  said  second  count  and  this 
additional  count,  and  the  verdict  must  be 
sustained,  if  at  all,  under  one  or  both  of 
these  counts. 

Defendant  in  error's  intestate,  Cyrus  £. 
Bartlett,  was  killed  on  October  23,  1912,  at 
Decatur,  Illinois,  on  or  near  the  tracks  of  the 
Wabash  Railroad  Company,  then  being  oper- 
ated by  plaintiffs  in  error,  its  duly  appointed 
receivers.  Bartlett  lost  his  life  somewhere 
near  a  gliteway  opening  on  the  tracks  of  said 
Wabash  Railroad  Company  into  the  plant  of 
the  A.  E.  Staley  Company,  a  starch  manu- 
facturing establishment  located  in  Decatur. 
Tliis  gateway  was  near  the  northeastern  cor- 
ner of  the  factory  grounds.  Just  north  of  this 
plant  are  situated  numerous  tracks  of  the 
said  railroad  company,  running  in  an  easterly 
and  westerly  direction.  A  switch  track  left 
the  main  tracks  a  little  distance  northeast 
of  said  starch  works  and  a  short  distance  be- 
yond the  main  tracks  was  itself  divided  into 
two  tracks,  which,  continuing  in  slightly 
diverging  lines,  ran  in  a  slightly  southwest- 
erly direction,  each  through  its  gateway  and 
onto  the  grounds  of  said  A  E.  Staley  Com- 
pany. Tlie  more  northerly  of  these  two 
itwitch  tracks  was  known  as  the  corn  track. 


These  two   tracks   joined   near   the  western 
side  of  the  plant.    The  witnesses,  in  referring 
to  them,  spoke  of  them  as  running  east  and 
west,  and  we  shall  do  the  same  in  this  opin- 
ion, though,  as  a  matter  of  fact,  they  ran  a 
little  north  of  east  and  south  of  west.    The- 
gateway  stood  within  the  property  lines  of 
the    starch   -works.      East    gate    had    two 
wings.     The    southerly   section   or   wing  of 
the  southerly  gate  was  hinged  on  the  post 
complained  of,   and   swung  over  the  south- 
erly half  of  the  southerly  track.    The  north- 
erly wing  of  that  gate  was  [171]  hinged  on: 
a  post  standing  in  the  clear  space  between, 
the    north    and    south    switch    tracks.     The- 
clearance  or   space   between   the   side  of  an 
ordinary  car  and  the  southerly  end  of  the 
gate  where  it  was  hinged  to  the  post  com- 
plained of,  when  the  gate  was  opened,  was. 
about  eight  or  ten   inches.     The  gates  and. 
track  had  been  in  position  for  a  year,  or  two. 
Bartlett  had  been  working  for  the  receivers 
three  or  four  days,  with  the  same  engine  and 
the  same  crew.     He  was  apparently  an  ex- 
perienced   switchman.      The    switching   crew 
consisted  of  five  men:   Davis,  the  engineer; 
Jackson,  the  fir^eman;  Barnett,  the  foreman,. 
SfMBetimes   called   eonduetot,   and   Northway 
and    Bartlett,    switchmen.      This    switching 
crew  ha4  been  in  and  out  of  the  starch  works, 
several  times  during  the  three  or  four  days 
Bartlett  worked  for  the   receivers.     On  the 
day  in  question  the  switching  crew  had  come 
into  the  plant  and  placed  some  cars,  of  coaT^ 
and  at  the  time  of  the  accident  their  train 
was   running   east   along   the    south   switch 
track.     Tlie  engine  was  backing,  the  tender 
being  towards   the  east   and   the   front  end 
of  the  engine  towards  the  west.    One  or  two 
cars  weet  of  the  engine  were  being  pulled  out 
and  two  empty  coal  cars  pushed  out  east  of 
the  tender,  these  latter  forming  the  head  of 
the  train.     On  the  top  of  the  fence  around 
the  plant  two  or  niore  strands  of  wire  were 
stretched.     The  ends  and   sides  of  the  coal 
cars   extended   up   about   the   height  of  the 
topmost   wire.     While   the    train    was   thus 
moving  east  the  engineer  was  on  the  north 
side  of  the  oab  and  the  fireman  on  the  south 
side.    Switchman  Northway  was  standing  on 
the  north  side  of  the  foot -board  on  the  front 
or  west  end  of  the  engine.    Barnett,  the  fore- 
man, and  Bartlett  were  on  the  east  end  of 
the  most  easterly  car,  facing  east, — the  di- 
rection in  which  the  train  was  moving.    The 
evidence  shows  that  at  this  time  there  was 
nothing  to  obstruct   Bartlett's  view   of  the 
gateway  and  post.    The  part  of  the  car  upon 
which  they  were  standing,  called  in  the  evi- 
dence the  "sill,"  projected  six  inches  or  more 
beyond  the  end  of  the  coal  [172]  car  and  was 
about  four  feet  above  the  rails.    Barnett  was 
on  the  north  side  of  the  sill  and  Bartlett  on 
the  south.    Between  twenty  and  one  hundred 
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and  fifty  feet  west  of  the  gate,  remarking  to 
Bartlett  that  they  would  do  some  switching 
on  the  corn  track  before  going  to  dinner, 
Barnett  dropped  olT  the  car  on  the  north 
aide  of  the  train  to  plan  the  handling  of  the 
switching  on  the  corn  track.  This  was  the 
last  that  Bartlett  was  seen  alive.  At  thia 
time  Bartlett  was  standing  with  both  arms 
thrown  back  of  him  over  the  end  board  of 
the  coal  car,  which  came  up  to  about  his 
armpits.  Jackson,  the  fireman,  saw  Bartlett 
standing  in  this  position  about  six  hundred 
(eet  west  of  the  gates.  The  next  Jackson 
saw  of  Bartlett  was  apparently  about  oppo- 
site the  gates,  when  he  saw  something  Jbeing 
dragged  or  rolled  along  the  ground  by  the 
train  some  few  feet  east  of  the  engine  cab. 
He  saw,  as  they  passed  over  this  object,  that 
it  was  a  man  but  did  not  know  it  was  Bart- 
lett. He  notified  Davis,  the  engineer.  The 
train  passed  completely  over  the  body,  went 
on,  and  switched  back  north  on  the  corn 
track  before  Jackson  or  the  engineer  returned 
to  where  the  body  lay.  When  Bartlett  was 
found  he  was  lying  close  to  the  south  rail 
of  the  south  track,  about  opposite  the  east 
end  of  the  open  south  wing  of  the  gate.  His 
feet  were  towards  the  east  and  his  body 
doubled  up,  the  head  being  between  the  legs. 
His  back  was  broken.  Jackson  first  saw  the 
body  as  it  was  being  rolled  or  dragged,  be- 
tween the  gate  and  the  engine  cab.  Davis, 
the  engineer,  did  not  see  it  until  they  had 
switched  back  onto  the  corn  track.  Jack- 
son testified  that  after  the  accident  he  saw 
Bartlett's  hat  lying  just  inside  the  fence  of 
the  starch  works,  opposite  the  post.  Davis 
testified  that  he  saw  Bartlett's  switchman's 
club  l^'ing  somewhere  around  one  of  the 
posts  of  the  gate.  Barnett,  the  foreman,  tes- 
tified that  he  saw  the  club  lying  somewhere 
near  the  gate  and  close  to  it,  but  whether 
inside  or  out  he  could  not  tell;  that  he  saw 
the  hat  lying  seven  or  ten  feet  east  of  the 
gate  post.  There  was  no  testimony  as 
[173]  to  any  fragments  of  clothing  being 
caught  on  the  barbed  wire  at  the  top  of  the 
fence.  The  foreman  testified  he  did  not  tell 
Bartlett  to  throw  the  switch  in  order  to  run 
in  onto  the  corn  track,  but  after  dropping 
off  the  train  he  gave  a  sign  to  North  way, 
the  other  awitchman,  to  come  in  on  that 
track,  as  Northway  passed  him  riding  on  the 
foot-board  of  the  engine.  The  switch  was,  in 
fact,  thrown  by  Northway.  It  was  located 
about  one  hundred  feet  east  of  the  gate  post. 
Northway  did  not  testify,  and  we  infer  from 
the  briefs  that  he  was  not  living  at  the  time 
of  the  trial.  Barnett  testified  that  it  was 
the  duty  of  Northway  to  throw  this  switch, 
and  not  Bartlett's,  though  we  conclude  from 
his  testimony  that  it  was  not  any  particular 
man's  duty  to  throw  any  particular  switch. 
Davis,  the  engineer,  testified  that  he  did  not 
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know  whose  duty  it  was,  while  Jackson  testi- 
fied that  he  thought  it  was  Bartlett's  duty. 
On  the  side  of  the  coal  car  on  which  Bartlett 
was  standing  there  was  a  step  or  stirrup  be- 
low the  body  of  the  car  for  a  man  to  step 
on  in  getting  up  or  down,  and  also  hand- 
hold&  This  step  was  immediately  west  of 
the  sill  or  ledge  upon  which  Bartlett  was 
standing.  In  stepping  down  from  a  car  a 
man  would  step  from  this  stirrup  either  di- 
rectly to  the  ground  or  first  to  an  oil-box  on 
the  car  and  from  thence  to  the  ground.  The 
theory  of  defendant  in  error's  counsel  is  that 
Bartlett  had  passed  around  to  the  side  of 
the  car  and  was  using  the  step  to  get  to  the 
ground  ^or  the  purpose  of  throwing  the 
switch  on  the  corn  track,  when  he  was  struck 
by  the  post  and  knocked  to  the  ground,  his 
death  resulting  therefrom;  whilb  counsel  for 
plaintiffs  in  error  contend  that  there  arc 
no  circumstances  in  the  record  justifying  any 
conclusion  on  the  part  of  the  court  or  jury 
as  to  how  his  death  was  caused. 

PlaintifiFs  in  error  insist  that  the  Work- 
men's Compensation  act  of  1911  is  invalid,  • 
and  that  therefore  the  court  erred  in  sub- 
mitting the  case  to  the  jury  on  the  addi- 
tional count.  This  court  has  held  that  act 
constitutional  in  Dragovich  [174]  v.  Iroquois 
Iron  Co.  269  111.  478,  109  N.  E.  999 ;  Przykop- 
enski  v.  Citizens'  Coal  Co.  270  111.  275,  110 
N.  E.  336,  and  Richardson  v.  Sears,  271 
lU.  325,  111  N.  E.  85.  We  see  no  reason 
to  change  the  conclusion  on  this  point  reached 
in  those  cases. 

At  the  close  of  defendant  in  error's  case, 
and  again  at  the  close  of  all  the  evidence, 
counael  for  plaintiffs  in  error  requested  the 
court  to  direct  a  verdict  in  their  favor.  ThiM 
motion  was  denied.  It  is  here  very  earnest- 
ly insisted  that  the  verdict  should  have  been 
directed,  as  there  was  no  proof,  of  the  negli- 
gence chaiiged  in  the  declaration.  ^ 

Counsel  for  defendant  in  error  urges  that 
there  were  two  charges  of  negligence  in  each 
of  the  two  counts  of  the  declaration  upon 
which  the  case  was  submitted  to  the  jury: 
First,  in  operating  the  train  upon  and  along 
the  track  in  question  and  in  requiring  the 
deceased  to  work  upon  it  when  and  while 
the  post  was  in  dangerous  proximity  to 
the  track;  and  second,  in  failing  to  warn. the 
deceased  of  such  dangerous  proximity.  Coun- 
sel argues  that  the  proof  of  either  of  these 
charges  would  authorize  a  recovery.  Where 
there  are  two  charges  of  negligence  in  the 
declaration,  the  rule  is  that  proof  of  either 
one  of  the  charges  is  sufficient  to  warrant  a  > 
recovery,  provided  the  negligence  is  shown  tO' 
be  the  proximate  cause  of  the  injury;  (Chi- 
cago, etc.  IL  Co.  v.  Spurney,  197  III.  471,  64; 
N.  E.  302;  Weber  Wagon  Co.  v.  Kehl,  139 
III.  644,  29  N.  E.  714)  and  this  even  though 
the  two  charges  of  negligence  are  joined  or; 
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coupled  together,  as  they  are  in  each  count  of 
this  case.  Counsel  for  plaintiffs  in  error  con- 
tend that  both  of  these  charges  of  negligence 
must  be  proved  in  order  to  authorize  a  recov- 
ary  under  either  count. 

lliifi  court  has  held  that  a  railroad  com- 
pany is  guilty  of  actionable  negligence  to  its 
employees  in  operating  a  train,  either  upon 
its  own  track  or  upon  a  track  belonging  to 
another  railroad  company,  past  an  obstruc- 
tion located  dangerously  near  the  track,  pro- 
vided the  operating  company  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
[175]  known,  of  such  dangerous  obstruction. 
(Illinois  Terminal  R.  Co.  v.  Thompson,  210 
111.  226,  71  N.  E.  328;  South  Side  El.  R.  Co.  v. 
Nesvig,  214  111.  463,  37  N.  E.  749;  Wagner 
V.  Chicago,  etc.  R.  Co.  265  111.  246,  Ann.  Cas. 
1916A  778,  106  N.  E.  809.)  And  this  rule 
has  been  held  to  apply  where  the  dangerous 
obstruction  (in  that  case  a  post)  was  along- 
side the  track  in  a  manufacturing  plant 
(Illinois  Cent.  R.  Co.  v.  Fitzpatrick,  227  111. 
478,  81  ¥(.  £.  529,  118  Am.  St.  Rep.  280), 
very  much  as  in  the  case  at  bar.  Plaintiffs 
in  error  concede  this  to  be  true,  generally, 
when  the  railroad  company  operates  its  road 
on  its  own  right  of  way,  and  admit  that 
negligence  is  shown  by  the  fact  of  the  erec- 
tion or  maintenance  by  a  railroad  company 
of  a  dangerous  obstruction  in  close  proxim- 
ity to  its  tracks  and  the  operation  of  the 
cars  past  it,  but  contend  that  the  mere  oper- 
ation of  a  train  past  a  dangerous  obstruction 
not  situated  on  its  own  right  of  way  and  not 
on  property  under  its  control  or  in  its  pos- 
eession  is  not,  in  itself,  negligence  on  the 
company's  part;  that  under  such  circum- 
stances, in  order  to  prove  negligence  on  the 
part  of  the  railroad  company,  it  must  be 
shown  that  it  knew  of  the  dangerous  charac- 
ter of  the  obstruction  and  failed  to  warn  its 
employees  thereof.  They  contend  that  the 
manufacturing  company  built  these  gates 
and  owned  the  switch  tracks  into  this  plant; 
that  it  \^as  the  duty  of  the  railroad  com- 
pany to  do  the  switching  work  of  the  manu- 
facturing plant  on  these  switch  tracks  and 
that  such  company  or  its  receivers  could  not 
move  or  change  the  gate;  that  this  duty 
rested  only  upon  the  factory  officials.  In 
Illinois  Cent.  R.  Co.  v.  Fitzpatrick,  supra, 
we  held  the  railroad  company  liable  for  the 
mere  operation  of  its  trains  near  an  ob- 
struction in  a  foundry  yard  on  tracks  owned 
by  the  foundry  company,  and  there  was  no 
question  of  warning.  In  Illinois  Terminal 
R.  Co.  V.  Thompson,  supra,  the  railroad  com- 
pany did  not  own  the  yards  and  switch 
tracks,  and  yet  it  was  held  liable  for  operat- 
ing the  train  on  such  switch  tracks  in  dan- 
gerous proximity  to  a  telegraph  pole,  the 
court  saying  (p.  232) :  "It  makes  no 
'[176]  difference  whether  the  appellant  com- 


pany owned  the  premises  in  fee  or  was  fm 
possession  of  them  as  a  lessee  or  licensee.*^ 
In  South  Side  £1.  R.  Co.  v.  Nesvig,  supra, 
the  elevated  railroad  company  was  held  lia- 
ble for  negligence  for  operating  a  train  in 
dangerous  proximity  to  a  pole  not  situated 
on  its  own  right  of  way,  the  court  holding 
that  it  was  the  duty  of  said  company  to  its 
employees  to  so  place  its  tracks  on  the  line 
of  its  right  of  way  as  to  leave  sufficient  space 
between  its  cars  and  objects  not  on  its  right 
of  way,  so  that  its  employees  could  operate 
its  cars  without  danger  to  themselves,  in  Mo- 
bile, etc.  R.  Co.  V.  Vallowe,  214  111.  124,  73  N. 
£.  416,  appellee  was  injured  by  the  operation 
of  trains  of  appellant  in  dangerous  proxim- 
ity to  certain  posts  which  supported  a  eoal 
chute,  but  the  proof  ahowed  that- these  posts 
were  located  as  far  from  the  track  as  it  was 
possible  to  locate  them  to  operate  the  eoal 
chute  and  that  it  was  necessary  to  have  them 
in  that  position  in  order  to  operate  the 
machinery  to  screen  the  coal ;  that  "the  oper- 
ation of  trains  is  attended  with  danger,  and 
liability  in  such  a  case  does  not  depend  upon 
the  presence  of  danger,  but  upon  the  existence 
of  negligence  on  the  part  of  the  employer.*' 

It  is  undoubtedly  true  that  many  duties 
required  of  employees  in  the  work  of  a  rail- 
road company  are  attended  with  danger,  and 
can  only  be  carried  on  by  means  that  are 
hazardous  and  dangerous  to  those  who  enter 
into  such  employment.  Where  no  neeessity, 
however,  exists  for  the  operation  of  such 
railroad  under  dangerous  conditions,  and 
where  it  only  requires  care  and  skill  to  make 
such  conditions  safe,  ''there  is  no  reason  why 
an  employee  should  be  subjected  to  dangers 
wholly  unnecessary  to  the  proper  operation 
of  the  business  of  the  employer."  (Choctaw, 
etc.  R.  Co.  V.  McDade,  191  U.  S.  64,  24  S.  Ct 
24,  48  U.  S.  (L.  ed.)  96.)  Plaintiffs  in  error 
were  not  required  by  law  to  operate  these 
switch  tracks  in  the  yard  of  this  manufactur- 
ing plant  under  conditions  dangerous  to  their 
employees  if  it  was  practicable  and  feasible 
[177]  for  such  dangerous  conditions  to  be 
removed.  If  the  railroad  company  had  no 
such  control  as  to  be  able  to  remove  such 
dangerous  conditions  itself,  it  could  require 
the  owners  of  the  plant  to  change  these  con- 
ditions, or  refuse,  until  such  change,  to  do 
such  switching.  The  evidence  shows  that 
there  was  an  open  space  both  west  and  south 
of  these  gates,  and  hence  the  gate  and  post 
in  question  could  have  been  placed  further 
west  and  thereby  afforded  ample  room  and 
abundant  clearance  for  the  cars  to  pass.  The 
evidence  shows  that  the  post  and  track  in 
question  had  been  in  the  same  relative  posi- 
tion for  at  least  a  year  and  a  half  prior  to 
the  accident;  that  plaintiffs  in  error  were 
accustomed  daily  to  operate  their  trains 
along  the  tracks  and  past  the  post,  and  that 
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the  Wabash  was  the  only  railroad  operating 
trains  upon  this  track.  This  was  sufficient  to 
charge  plaintiffs  in  error  with  knowledge  of 
the  dangerous  proximity  of  the  post  to  the 
track.  If  the  proof  showed  that  the  deceased 
came  to  his  death  by  means  of  the  close 
proximity  of  this  post  to  the  switch  track, 
we  think  it  is  manifest  that  there  could  be 
recovery  under  the  first  charge  of  negligence, 
—that  is,  of  operating  this  train  in  danger- 
ous proximity  to  this  post. 

But  if  it  were  held  that  plaintiffs  in  error 
were  not  guilty  of  negligence  in  operating 
trains  on  this  track  and  past  this  post,  still 
it  must  be  held  that  they  were  guilty  of  neg- 
ligence, if  they  so  operated,  if  they  knew  or 
ought  to  have  known  the  dangerous  proxim- 
ity and  that  the  deceased  was  not  informed 
of  that  fact  and  they  failed  to  inform  him 
of  it.  This  is  conceded  by  plaintiff  in  error, 
but  they  claim  that  the  deceased  was  warned 
by  liis  conductor,  Barnctt.  It  is  not  claimed 
that  anyone  else  warned  him.  Bamett  tes- 
tified he  had  so  warned  him.  It  appears, 
however,  from  ^he  evidence,  that  prior  to  the 
trial  a  representative  of  the  defendant  in 
error,  Rea,  interviewed  Barnctt,  and  that 
Bamett  signed  a  statement  which  Rea  wrote 
out,  in  which  it  is  recited;  "I  never  at  any 
time  warned  [178]  him  of  the  fact  that  there 
was  no  clearance  for  a  man  on  the  side  of  the 
car, — on  either  side  of  the  car  coming  out 
of  the  Stalev  starch  works."  Barnctt,  while 
admitting  that  he  signed  the  statement,  de- 
nied that  he  read  it  or  that  it  was  read  over 
to  him  before  signing  it.  Rea  testified:  "I 
wrote  it  down  as  he  said  it;  didn't  read  it 
over  to  him;  he  read  it  himself;  he  read  it 
over  and  then  signed  it."  The  evidence  shows 
that  Barnett  was  an  intelligent  man,  who 
had  previously  for  years  occupied  a  clerical 
position,  and  it  seems  unreasonable  to  believe 
that  he  would  sign  such  statement  without 
reading  it  or  knowing  its  contents.  Rea 
interviewed  him  a  second  time,  and  his  testi- 
mony as  to  what  the  conductor  told  him  then 
was  in  direct  conflict  with  Barnett's  testi- 
mony that  he  had  warned  the  deceased.  On 
this  branch  of  the  case  it  was  undoubtedly 
true  that  defendant  in  error  had  the  burden 
of  proof  that  Bartlett  had  not  been  warned 
of  the  dangerous  proximity  of  this  post. 
In  Chicago,  etc.  R.  Co.  v.  Heerey,  203  111. 
492,  68  N.  E.  74,  the  facts  were  quite  similar 
on  this  question  to  those  in  the  case  here 
under  consideration.  There  a  fireman  was 
killed  in  consequence  of  a  defect  in  the  en- 
gine. In  that  case  the  engineer  testified  that 
the  deceased  fireman  did  know  of  the  defect, 
but  it  was  shown  that  the  engineer  had  pre- 
viously stated  that  the  fireman  did  not  know, 
and  in  view  of  this  statement  and  the  pre- 
sumption that  "a  person  does  not  voluntarily 
incur  danger  or  risk  of  death,"  the  court  held 
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it  was  for  the  jury  to  say  whether  or  not  the 
deceased  knew  of  the  defect. 

Plaintiffs  in  error  further  contend  that 
they  warned  the  deceased  of  the  proximity 
of  the  post  and  track  by  means  of  a  non- 
clearance  list,  which  Bartlett  receipted  for 
at  the  time  he  was  employed.  The  list  re- 
ferred to  was  printed,  describing  many  non- 
clearance  points  at  various  places  upon 
plaintiffs  in  error's  line.  It  includes  the  fol- 
lowing: ''South  side  of  track  on  north  side 
of  starch  works,  Decatur,"  and  it  is  argued 
that  this  refers  to  the  switch  track  and  gates 
[179]  here  in  question.  The  proof  shows  that 
there  was  a  switch  track  outside  of  the  yards 
on  their  north  side,  and  there  is  force  in  the 
argument  of  counsel  for  defendant  in  error 
that  this  latter  track  was  the  one  referred  to 
in  this  clearance  list.  In  any  event,  we  think 
it  was  a  question  for  the  jury  as  to  whether 
giving' this  list  to  the  deceased  was  a  siifiS- 
cient  discharge  of  plaintiffs  in  error's  duty  to 
warn  him  of  the  dangerous  proximity  of  this 
post,  and  we  also  think  it  was  a  question  for 
the  jury,  on  this  record,  whether  the  con- 
ductor warned  Bartlett  of  the  condition  of 
these  gates  and  the  dangerous  proximity  of 
this  post. 

One* of  the  principal  questions  argued  by 
counsel  is  whether  plaintiffs  in  error's  negli- 
gence was  the  proximate  cause  of  the  de- 
ceased's injury  and  death.  This  was  a  ques- 
tion of  fact  to  be  submitted  to  the  jury,  and 
the  rule  applicable  when  considering  a  motion 
to  direct  a  verdict  has  been  frequently  stated 
by  this  court.  In  McGregor  v.  Reid,  178  111. 
464,  63  N.  E.  323,  69  Am.  St.  Rep.  332,  it  was 
said  (p.  471) :  "All  that  the  evidence  tends 
to  prove  and  all  just  inferences  to  be  drawn 
from  it  in  appellant's  favor  must  be  conceded 
to  him.  .  .  .  Under  the  rule  the  evidence 
most  favorable  to  appellant  must  be  taken  as 
true.  .  .  .  The  credibility  of  the  witnesses, 
the  weight  of  the  testimony,  tlie  drawing  of 
the  inferences  of  fact  from  facts  proved,  were 
all  questions  of  fact  for  the  jury  to  pass  upon 
and  not  for  the  court  to  decide."  It  was 
there  held  that  the  trial  court  erred  in  direct- 
ing a  verdict,  and  the  cause  was  reversed. 
If  there  is  in  the  record  any  evidence  from 
which,  if  it  stood  alone,  the  jury  could,  witli- 
out  acting  unreasonably  in  the  eye  of  the 
law,  find  that  all  the  material  averments  of 
the  declaration  have  been  proven,  a  verdict 
-should  not  be  directed.  (Libby  v.  Cook,  222 
111.  206,  78  N.  E.  563,  and  cited  cases.) 
There  was  no  eye-witness  to  the  accident,  and 
hence  the  question  whether  deceased  was 
knocked  off  by  the  post  depends  upon  the  in- 
ferences to  be  drawn  from  the  testimony. 
Circumstantial  evidence  is  the  proof  of  cer> 
tain  [180]  facts  and  circumstances  in  a  given 
case  from  which  the  jury  may  infer  other 
connected  facts  which  usually  and  reasonably 
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follow  according  to  the  common  experience  of 
mankind.  (State  v.  Avery,  113  Mo.  475,  21 
S.  W.  193;  11  Am.  &  Eng.  Enc.  of  Law, 
(2d  ed.)  502,  note.)  In  criminal  as  well  as 
in  civil  cases  a  verdict  may  be  founded  on 
circumstances  alone.  (Slack  v.  Harris,  200 
111.  96,  65  N.  E.  669;  Economy  Light,  etc.  Co. 
V.  Sheridan,  200  111.  439,  65  N.  E.  1070.)  A 
greater  or  less  probability,  leading,  on  the 
whole,  to  a  satisfactory  conclusion,  is  all 
that  can  reasonably  be  required  to  establish 
controverted  facts.  (1  Greenleaf  on  Evi- 
dence (16th  ed.)  sec.  1;  Com.  v.  Webster,  5 
Cush.  (Mass.)  295,  52  Am.  Dec.  711,  11 
Am.  &  Eng.  Ency.  of  Law, — ^2d  ed. — 490.) 

The  post  in  question  was  at  the  west  end 
of  the  gate  when  the  gate  was  open.  The 
evidence,  we  think,  shows  clearly  that  it  was 
the  first  obstruction  that  would  be  encoun- 
tered by  a  person  on  a  train  moving  eastward 
out  of  the  plant,  as  was  this  train.  -What- 
ever the  cause  may  have  been,  the  deceased 
almost  certainly  was  struck  by  the  post.  He 
wore  a  soft  hat  and  carried  a  club  which 
switchmen  use  in  setting  brakes.  When  he 
was  last  seen  before  the  accident  he  was 
riding  on  a  narrow  ledge  which  extended 
across  the  east  end  of  the  east  car  of  the 
train,  standing  on  this  ledge  between  the 
bumper  and  the  south  side  of  the  car.  When 
he  was  next  seen,  he  was  being  rolled  or 
dragged  between  the  gate  and  the  train  as 
the  train  was  passing  this  gate.  All  the 
witnesses  testified  the  man's  hat  and  switch- 
man's club,  as  well  as  his  body,  were  found 
near  the  post.  It  is  clear  from  this  evidence 
that  he  left  the  car  about  at  the  post,  whether 
he  was  knocked  off,  fell  or  jumped.  Plaintiffs 
in  error's  counsel  argue  that  he  may  have 
been  taken  sick  and  fallen  off  the  car,  or  that 
a  breeze  may  have  taken  off  his  hat  and  in 
reaching  for  it  he  lost  his  balance,  or  that 
he  may  have  jumped  from  the  car  instead  of 
swinging  onto  the  stirrup  and  fell  and  was 
caught  before  he  could  get  up.  The  evidence 
shows  that  the  deceased  was  [181]  about  thir- 
ty years  of  age  'and  up  to  the  time  of  his 
death  was  a  strong  and  healthy  man,  and  the 
testimony  of  the  conductor  also  indicates 
that  when  he  left  the  car  a  short  distance 
inside  the  plant,  just  before  the  accident, 
there  was  nothing  the  matter  with  Bartlett. 
If  he  had  been  taken  sick  and  fallen  off  the 
car  the  probabilities  are,  in  view  of  the  place 
where  he  was  standing,  he  would  have  fallen 
in  front  of  the  car  instead  of  at  one  side. 
The  speed  of  the  train  could  not  have  caused 
a  breeze,  for  it  was  running  only  four  or  five 
miles  an  hour,  and  there  is  no  evidence  that 
there  was  any  wind  blowing  at  the  time, 
so  it  is  quite  improbable  that  a  soft  hat 
would  have  blown  off  and  that  he  would  have 
fallen  off  in  reaching  for  it.  The  testimony 
of  the  conductor,  Barnett,  was  that  he  had 


seen  men  jump  down  from  such  a  position, 
but  he  further  testified  that  nine  hundred 
and  ninety-nine  times  out  of  a  thousand  it 
would  be  done  the  regular  way  by  using  the 
step.  It  is  quite  probable  that  if  Bartlett 
had  decided  to  jump  he  would  have  looked 
before  he  jumped  and  would  have  necessarily 
discovered  the  post  and  gate  and  their  prox- 
imity to  the  track.  But  there  was  no  occa- 
sion for  him  to  jump.  There  was  no  duty 
for  him  to  perform  at  that  point.  The  switch 
onto  the  com  track  was  about  one  hundred 
or  one  hundred  and  twenty-five  feet  east  of 
the  gate,  and  if  he  had  jumped  and  landed 
safely  he  would  have  had  to  walk  that  dis- 
tance to  the  switch.  No  man  of  reason  would 
have  jumped  from  a  moving  train  at  this 
point,  and  the  proof  shows  that  the  deceased 
was  a  prudent  man.  In  Wabash  Screen  Door 
Co.  V.  Black,  126  Fed.  721,  61  C.  C.  A.  639, 
where  there  was  no  eye-witness  to  the  acci- 
dent, in  affirming  the  judgment  against  the 
company  the  court  said:  '*In  the  absence  of 
direct  testimony  the  simple  suggestion  of 
theories  by  the  defense  does  not  reduce  the 
jury  to  mere  speculation  and  disqualify  it 
from  determining  the  cause  of  the  injury 
complained  of.  The  theories  suggested  may 
be  forced  and  fanciful,  finding  no  reasonable 
foundation  in  the  facts  proved.  They  may 
[182]  be  explanations  which  do  not  explain; 
which  the  common  sense  of  the  jury,  when 
applied  to  the  testimony,  would  instantly  re- 
ject." We  think  this  reasoning  applies  with 
much  force  to  the  suggested  explanations  of 
counsel  for  plaintiffs  in  error.  These  expla- 
nations are  unreasonable  and  forced,  and  the 
jury  were  justified  in  rejecting  them.  We 
think  the  conclusion  that  the  deceased  '^Yas 
knocked  from  the  side  of  the  car  by  the  post 
while  he  was  holding  on  by  means  of  the 
stirrup  and  hand-holds,  preparatory  to  drop- 
ping off  to  throw  the  switcli  onto  the  corn 
track,  is  a  reasonable  one.  The  argument 
of  counsel  for  pDiintiffs  in  error  that  he 
could  stand  on  the  stirrup  alongside  the  car 
and  clear  the  post  if  he  kept  his  body  in  is 
without  merit.  The  post  was  only  eight  or 
ten  inches  from  the  side  of  the  moving  car, 
and  a  person  standing  on  the  stirrup  would 
almost  certainly  be  knocked  off  by  the  post 
as  the  car  was  passing.  The  conclusion  is 
almost  inevitable  that  the  deceased  did  not 
observe  and  know  that  the  post  was  so  near 
the  car,  or  he  would  not  have  attempted  to 
get  down  on  the  side  of  the  car  until  after 
passing  the  gate,  and  consequently  if  he  was 
standing  on  the  stirrup  he  was  standing  there 
in  the  ordinary  .way  and  not  squeezed  in 
alongside  the  car.  The  stirrup  was  fastened 
to  the  under  side  of  the  body  of  the  car,  just 
around  the  corner  from  the  ledge  on  which  the 
deceased  was  last  seen.  The  hand-hold  was 
immediately  above  the  stirrup.     The  uncon- 
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tradicted  testimony  shows  that  the  ordinary 
wav  in  which  a  man  would  climb  from  the 
ledge  to  the  stirrup  was,  that  he  would  first 
turn,  facing  the  car,  and  would  then  swing 
around  down  to  the  stirrup,  and  in  doing  so 
lie  would  either  he  facing  toward  the  west 
end  or  toward  the  side  of  the  car.  If  the 
deceased  was  thus  climbing  down,  his  body 
would  necessarily  have  extended  out  such  a 
distance  that  he  would  be  struck  by  the  post 
when  the  car  was  passing  it.  "When  a  cause 
is  shown  which  might  produce  an  accident  in 
a  certain  way  and  an  accident  happens  in 
that  manner,  it  is  a  warrantable  [183]  pre- 
sumption, in  the  absence  of  showing  of  other 
cause,  that  the  one  known  was  the  operative 
agency  in  bringing  about  the  result."  Brown- 
field  V.  Chicago,  R.  Co.  107  la.  254,  77  N.  W. 
694, 

In  Chicago,  etc.  R.  Co.  v.  Gregory,  58  111. 
272,  where  a  locomotive  fireman  was  killed 
and  the  plaintiff  claimed  the  accident  was 
caused  by  deceased's  head  striking  against  a 
mail  catcher  which  stood  too  close  to  the 
track,  there  was  no  eye-witness  to  the  oc- 
currence and  no  evidence  that  the  deceased 
had  his  head  or  body  extended  out  of  the 
engine,  as  would  be  necessary  in  order  to 
bring  him  in  contact  with  the  mail  catcher, 
but  the  court  said:  "The  law  only  requires 
the  highest  proof  of  which  the  case  is  sus- 
ceptible or  that  can  reasonably  be  made, 
i  .  .  We  cannot  resist  the  conclusion  that 
the  fatal  collision  occurred  while  Bennett 
was  looking  out  of  the  side  window  or  gang- 
way for  signals,  in  discharge  of  the  necessary 
duties  imposed  upon  him  by  his  employment. 
.  .  .  No  other  plausible  theory  has  been 
or  can  be  suggested,  consistently  with  the  evi- 
dence. The  evidence  makes  no  other  im- 
pression on  our  minds,  and  we  doubt  not  that 
it  made  the  same  impression  on  the  minds 
of  the  jury." 

In  Myers  v.  Pittsburgh  Coal  Co.  233  U. 
R.  184, '34  S.  Ct.  559,  58  U.  S.  (L.  ed.) 
006,  a  switchman  was  run  over  and  killed 
in  a  coal  mine.  Tlie  evidence  showed  that 
the  cars  upon  which  deceased  was  riding 
bad  just  passed  under  a  wire  stretched 
across  the  track,  and  deceased,  shortly  after- 
wards, was  found  lying  upon  the  track. 
The  court  said  (p.  192)  :  "The  opinion 
of  the  circuit  court  of  appeals  placed  the 
reversal  largely  upon  the  want  of  definite 
proof  as  to  the  manner  in  which  Myers  came 
to  his  death, — ^whether  by  contact  with  the 
^ire,  or  if  so,  whether  that  merely  disabled 
him  or  he  was  only  injured  or  stunned  by  the 
fall,  was  seized  with  vertigo  or  other  sudden 
sickness  and  fell  from  the  car  for  that  reahon, 
or  lost  his  footing  by  some  unexpected  move- 
ment of  the  train,  or  voluntarily  got  off  the 
car  and  stumbled  or  fell  upon  the  track,  or 
hecarae   [184]    bewildered   in   the   dark   and 
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mistakenly  supposed  himself  to  be  in  a  place 
of  safety.  The  court  [the  court  of  appeals] 
held  that  all  these  situations  were  more  or 
less  probable,  and  in  the  absence  of  some  more 
accurate  means  of  ascertaining  the  true  con- 
dition in  this  regard  no  recovery  could  be 
had  for  the  wrongful  causing  of  his  death. 
.  .  .  Unless  the  testimony  was  such  that 
no  recovery  can  be  had  upon  the  facts  shown 
in  any  view  which  can'  be  properly  taken  of 
them,  the  judgment  and  verdict  of  the  district 
court  must  be  affirmed.  ...  In  any  case^ 
it  cannot  be  said,  as  a  matter  of  law,  that 
there  was  no  evidence  tending  to  show  that 
Myers  came  to  his  death  by  the  negligence  of 
defendant  in  one  or  more  of  the  ways  charged 
in  the  petition.  Considering  the  testimony^ 
as  it  must  be  considered  in  determining  the 
questions  of  this  character  in  appellate  courts,, 
in  its  most  favorable  aspect  to  the  plaintiff 
below,  we  think  the  jury  might  well  have 
found,  in  view  of  the  place  at  which  the 
body  of  Myers  was  found,  near  to  the  wire, 
with  his  cap  gone  from  his  head,  that  he 
came  in  contact  with  that  wire  and  was- 
thrown  to  the  ground,  and  that  he  survived 
from  contact  with  the  wire,  carrying  the  volt- 
age which  it  did,  and  while  in  this  situation 
was  run  over  and  killed  by  the  approaching 
motor  car.  ...  In  our  opinion  the  trial 
court  properly  left  the  question  to  the  jury 
upon  testimony  which,  when  fairly  consid- 
ered, might  sustain  the  verdict." 

In  Choctaw,  etc.  R.  Co.  v.  McDade,  supra, 
the  brakeman  who  was  killed  was  last  seen 
upon  top  of  his  train,  giving  a  signal  as  the 
train  was  approaching  Goodwin  station, 
where  there  was  a  water  spout  extending 
over  the  track  so  low  that  it  would  strike  a 
man  standing  on  top  of  a  passing  car.  Short- 
ly after  passing  Goodwin,  McDade  was  miss- 
ing from  the  train,  and  upon  search  being 
instituted  his  lantern  was  found  on  the  car 
near  the  place'  where  he  was  at  the  time  of 
giving  the  signal.  His  body  was  found  about 
675  feet  beyond  the  Goodwin  tank.  There 
[185]  was  no  eye-witness  as  to  the  manner  of 
the  injury  to  McDade.  The  court  affirmed 
the  judgment,  holding  the  appellant  railroad 
negligently  liable  for  his  death. 

While  the  evidence  in  the  present  case  was 
largely  circumstantial,  in  our  judgment  it 
was  sufficient  to  warrant  the  submission  of 
the  question  to  the  jury  as  to  whether  Bart- 
lett  came  to  his  death  by  means  of  the  negli- 
gence of  the  plaintiffs  in  error  and  while  he 
was  using  due  care. 

Counsel  for  plaintiffs  in  error  further  ar- 
gue that  there  should  be  no  recovery  here, 
because,  under  the  facts  in  this  case,  it  should 
be  held  that  the  deceased  not  only  assumed 
the  risk  of  the  dangerous  proximity  of  the 
post  but  was  also  guilty  of  contributory  neg- 
ligence.   They  argue  that  although  the  court 
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holds  the  Workmen's  Compensation  act  valid, 
the  trial  court  erred  in  its  rulings  with  refer- 
ence to  the  questions  of  assumption  of  risk 
and  contributory  negligence.  Said  Work- 
men's Compensation  act  of  1011  provides  that 
if  the  employer  shall  elect  not  to  come  un- 
der the  act  he  is  not  to  escape  liability  for 
injuries  sustained  by  an  employee  because  of 
the  employee's  assuming  the  risk  or  because 
the  injury  or  death  was  proximately  caused 
by  the  contributory  negligence  of  the  em- 
ployee. The  law  further  provides  that  the 
contributory  negligence  shall  be  considered 
by  the  jury  in  fixing  the  amount  of  damages. 
Counsel  for  plaintiffs  in  error  contend  that 
even  if  said  Workmen's  Compensation  act  be 
valid,  yet  there  is  no  satisfactory  proof  that 
such  act  was  properly  rejected  by  plaintiffs 
in  error.  Decatur,  where  this  accident  oc- 
curred, is  situated  in  the  jurisdiction  of  the 
United  States  court  for  the  southern  district 
of  Illinois.  The  record  shows  that  plaintiffs 
in  error  were  appointed  as  receivers  of  said 
railroad  by  the  United  States  court  of  the 
eastern  district  of  Missouri,  and  that  the 
United  States  court  of  the  northern  district 
of  Illinois  had  appointed  the  same  persons 
as  receivers  in  that  district,  but  no  orders 
were  shown  from  the  United  States  court  of 
the  southern  district  of  Illinois  that  [186]  in 
any  way  bore  upon  the  question  of  their  ap- 
pointment or  the  right  of  the  receivers  to 
elect  not  to  come  under  the  provisions  of  this 
Compensation  act.  An  order  was  introduced 
from  the  United  States  court  of  the  eastern 
district  of  Missouri  appointing  Wells  H. 
Blodgett  general  counsel  for  the  receivers, 
and  it  is  also  admitted  by  counsel  for  the 
plaintiffs  in  error  that  said  Blodgett  was 
acting  as  general  counsel  for  the  receivers  in 
Illinois.  A  copy  of  a  letter  sent  by  Blodgett 
to  the  State  Board  of  Labor  Statistics  was 
introduced,  said  letter  reading,  in  part,  as 
follows:  "The  purpose  of  this  letter  is  to 
advise  you  that  the  receivers  of  the  Wabash 
Railroad  Company  have  elected  not  to  pro- 
vide and  pay  compensation  according  to  the 
provisions  of  this  act."  The  argument  of 
counsel  for  plaintiffs  in  error  is  that  there 
is  no  proof  in  the  record  that  Blodgett  or  the 
receivers  were  authorized  by  the  United 
States  court  of  the  southern  district  of  Illi- 
nois to  reject  this  Compensation  act;  that 
the  proof  must  show  that  they  were  author- 
ized by  the  United  States  court  of  that  dis- 
trict, and  tliat  authority  from  other  district 
courts  did  not  authorize  them  to  so  act  with- 
in the  territorial  jurisdiction  of  the  southern 
district  of  Illinois.  Not  only  from  the  plead- 
ings (the  general  issue  being  filed  by  plain- 
tiffs in  error  without  raising  this  question), 
but  also  from  the  admission  of  counsel  in  the 
record  and  in  the  briefs,  there  can  be  no 
question  but  that  plaintiffs  in  error  were  act- 


ing as  receivers  for  the  Wabash  Railroad 
Company  in  the  southern  district  of  Illinois 
and  had  authority  so  to  act.  The  only  ques- 
tion that  can  be  iairly  raised  on  this  record 
is  whether  they  had  authority  to  elect  not  to 
come  under  the  Workmen's  Compensation  act. 
By  the  order  appointing  these  receivers  in 
the  Missouri  district  court  they  were  author- 
ized "to  run,  manage,  maintain  and  operate 
said  railroads  and  property  wheresoever  sit- 
uated or  found,  whether  in  this  State,  judicial 
circuit  or  elsewhere,  and  to  use,  manage  and 
conduct  such  business  in  such  manner  as  in 
their  judgment  will  produce  the  best  [187]  re- 
sults, and  to  this  end  exercise  the  authority 
and  franchise  of  said  railroad  company  and 
discharge  all  the  public  duties  obligatory 
upon  it,  .  .  .  and  manage  and  operate 
said  railroads  and  property  according  to  the 
requirements  of  the  valid  laws  of  the  various 
States  in  which  the  same  are  situated  and 
in  the  same  manner  that  the  defendant  rail- 
road company  would  be  bound  to  do  if  in 
possession  thereof."  Obviously,  under  this 
power  the  receivers  had  conferred  upon  them 
authority  to  reject  the  Compensation  act 
without  first  obtaining  a  special  order  of 
court  for  that  purpose.  It  has  been  held,  and 
rightly  we  think,  that  in  railroad  receiver- 
ships is  would  be  impracticable,  if  not  impos- 
sible, for  the  receivers  to  obtain  a  special 
order  of  court  authorizing  them  to  take  vari- 
ous important  actions  necessary  in  the  opera- 
tion of  the  road  before  they  could  act.  (Con- 
tinental Trust  Co.  V.  Toledo,  St.  Louis  and 
Kansas  City  Railroad  Co.  50  Fed.  514;  Van- 
derbilt  v.  Central  R.  Co.  43  N.  J.  Eq.  669,  12 
Atl.  188,  24  Am.  &  Eng.  Enc.  of  I^w, 
(2d  ed.)  14,  and  cases  cited.)  But  it  is  ar- 
gued by  counsel  that  this  order  did  not  give 
the  receivers  authoritv  to  act  outside  of  the 
eastern  district  of  Missouri.  A  court  in  a 
principal  railroad  receivership  action  has 
general  power  and  authority  over  the  entire 
railroad  system,  even  though  parts  of  it  are 
not  situated  within  the  district  in  which  the 
court  site,  and  this  authority  will  be  recog- 
nized in  other  jurisdictions,  not  only  on  the 
ground  of  comity  between  courts,  but  also  as 
a  rule  of  utility  and  convenience,  resting  upon 
principles  of  sound  public  policy.  (Dillon  v. 
Oregon,  etc.  R.  Co.  66  Fed.  622;  Guarantee 
Trust,  etc.  Co.  v.  Philadelphia,  etc.  R.  Co.  69 
Conn.  709,  38  Atl.  792,  38  L.R.A.  804.)  With- 
out discussing  in  detail  the  various  questions 
raised  and  discussed  by  counsel  on  both  sides 
at  great  length  on  this  subject,  we  conclude 
from  the  record  that  it  is  satisfactorily  shown 
the  Missouri  receivers  were  authorized  to 
accept  or  reject  this  Compensation  act  within 
the  southern  district  of  Illinois. 

[188]  Counsel  for  plaintiffs  in  error  fur- 
ther argue  that  the  trial  court,  in  submitting 
the  case  to  the  jury,  should  have  left  for  its 
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tODBideratioD,  as  to  the  entire  case,  the  ques^ 
tiofls  of  the  assumption  of  risk  and  of  eontrib* 
atory  negligence;  that  by  submitting  the  case 
to  the  jury  under  both  counts  of  the  declara- 
tion and  permitting  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence  to  be 
submitted  as  to  one  count  and  excluding  them 
as  to  the  other  count  it  committed  prejudicial 
error  even  though  the  Workmen's  Gompensa* 
tion  act  be  valid;  that  in  so  doing  the  jury 
would  necessarily  give  very  little  attention 
to  the  questions  whether  the  deceased  was 
guilty  of  contributory  negligence  or  assumed 
the  risk.  In  view  of  this  record  and  our 
holdings  on  these  points  we  cannot  see  how 
plaintiffs  in  error  were  injured  by  the  sub-  . 
mission  of  these  questions  to  the  jury  in  the 
form  they  were  submitted.  This  conclusion 
is  strengthened  by  the  fact  that  the  trial 
court  submitted  to  the  jury  an  interrogatory 
which  read:  "Did  the  deceased,  under  the 
evidence  and  the  law  as  stated  in  the  in- 
structions relating  to  the  second  count  of 
the  declaration,  assume  the  risk  or  danger 
which  resulted  in  his  injuries  and  death?" 
and  the  jury  answered  this  question  in  the 
negative.  It  is  thus  evident  that  the  jury  did 
give  serious  consideration  to  the  question  of 
assumed  risk.  This  interrogatory  need  not 
have  been  submitted  to  the  jury  as  the  Work* 
men's  Compensation  act  is  valid,  but  we  can- 
not see  how  it  was  prejudicial  to  plaintiffs  in 
error. 

In  this  connection  counsel  argue  that  the 
conrt  erred  in  its  rulings  as  to  the  binding 
effect  of  the  written  application  for  employ- 
ment which  deceased  signed  before  he  entered 
the  employment  of  plaintiffs  in  error.  This 
application  stated,  among  other  things,  that 
the  deceased  had  been  informed  of  his  duties 
as  switchman  by  a  representative  of  the 
Wabash  Railroad  Company,  and  *'that  the 
performance  of  said  duties  will  expose  me  to 
great  danger,  the  risk  of  which  I  assume  for. 
myself."  The  court  instructed  the  [189]  jury, 
on  behalf  of  defendant  in  error,  that  paid 
clause  just  quoted  was  not  binding  upon  the 
deceased  and  was  not  binding  upon  defendant 
in  error  so  far  as  it  purported  to  charge  the 
deceased  with  assuming  any  risk  or  danger 
occasioned  by  plaintiffs  in  error's  negligence; 
that  such  clause  to  that  extent  was  void.  The 
contract,  as  to  that  clause,  was  clearly  con- 
trary to  public  policy.  (Consolidated  Coal 
Co.  V.  Lundak,  196  111.  594,  63  N.  £.  1079; 
Campbell  v.  Chicago,  etc.  B.  Co.  243  111.  620, 
90  N.  £.  1106.)  Counsel  for  plaintiffs  in  error 
as  we  understand  their  argument,  assert  that 
this  contract  should  be  held  as  reinstating 
the  defense  of  assumed  risk,  so  far  as  it  was 
lost  by  the  rejection  of  the  Workmen's  Com* 
pensation  act.  Section  1  of  the  act  provides 
that  if  the  employer  rejects  the  provisions  of 
this  act  he  cannot  escape  liability  on  account 
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of  the  assumption  of  risk  on  the  part  of  the 
employee.  The  instruction  here  in  question 
does  not  intimate  that  the  deoeased,  under 
the  second  count,  might  not  be  charged  with 
assaming  the  risk  in  the  event  he  knew  of 
tiie  dangerous  proximity  of  the  post  and 
track  or  if  the  risk  was  open  and  obvious. 
Moreover,  a  number  of  plaintiffs  in  error's 
instruetions  expressly  stated,  as  given  by  the 
court,  that  he  would  thus  be  charged  with 
assuming  the  risk.  The  court  did  not  err  in 
giving  this  instruction. 

Counsel  further  argue  that  the  court  com- 
mitted error  in  permitting  the  fireman  to 
testify  that  from  his  knowledge  of  railroad- 
ing and  the  way  raUroad  men  do  their  work, 
he  would  say  it  was  the  duty  of  Bartlett  to 
throw  the  switch  on  the  com  track,  under  the 
circumstances  shown  on  this  record.  They 
urge  that  the  fireman  was  not  qualified  to 
testify  on  this  subject.  It  is  a  matter  of 
common  knowledge  that  firemen  on  switch 
engines  receive  signals  from  the  switchmen 
and  necessarily  observe  which  of  them  throws 
switches.  The  qualification  of  this  witness 
rested  largely  in  the  discretion  of  the  trial 
judge.  Stillwell^  etc.  Mfg.  Co.  v.  Phelps,  130 
U.  8.  620,  9  S.  Ct.  601,  32  U.  S.  (L.  ed.) 
1035. 

[190]  Complaint  is  also  made  here  of  the 
fireman's  testimony  that  no  one  had  told  the 
deceased,  so  far  as  he  knew,  about  the  gate 
and  post  being  close  to  the  track,  the  objec- 
tion to  this  being  that  "there  had  been  no 
showing  that  he  had  ever  been  with  the  men 
under  such  circumstances  that  he  might  have 
heard  such  a  statement."  The  objection  to 
this  testimony  in  the  court  below  was  a  gen- 
eral one  that  it  was  incompetent,  irrelevant 
and  immaterial.  Had  the  specific  objection 
been  raised  at  the  time  the  witness'  deposi- 
tion was  taken  that  is  now  urged  it  might 
have  been  obviated  before  the  trial,  and,  as 
previously  stated,  it  is  not  claimed  that  any- 
one but  the  conductor  warned  the  deceased 
as  to  the  situation  of  this  gate  and  post.  We 
have  discussed  the  question  as  to  the  con- 
ductor's testimony  heretofore. 

Complaint  is  also  made  of  the  fireman's 
testimony  as  to  the  average  earnings  of  the 
switchmen  per  month.  Even  though  this  tes- 
timony was  incompetent  the  plaintiffs  in 
error  were  not  injured  as  the  evidence  was 
only  cumulative,  the  conductor  having  testi- 
fied to  the  exact  earnings  of  {he  switchmen, 
and  his  testimony  corresponded  to  that  of  the 
fireman. 

Complaint  Is  also  made  that  the  court  per- 
mitted the  following  question  to  be  answered 
by  the  conductor:  ''I  will  ask  you,  Mr.  Har- 
nett, you  don't  know  what  Bartlett  was  try- 
ing to  do  at  the  time  he  was  hurt,  do  you?" 
The  witness  answered,  "No."  This  witness 
on  direct  examination  had  testified  that  it 
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was  not  deceased's  duty  to  throw  the  switch 
on  the  com  track.  It  was  competent  to  show, 
therefore,  even  though  it  might  not  be  strict- 
ly the  duty  of  Bartlett  to  throw  this  switch, 
that  the  conductor,  the  last  time  he  saw  him 
alive,  did  not  know,  as  a  matter  of  fact,  that 
the  deceased  was  not  planning  to  throw  the 
switch.  Indeed,  we  think  the  proof  shows 
clearly  that  if  Bartlett  did  not  know  that 
the  other  switchman  was  to  throw  the  switch 
or  that  the  other  switchman  was  where  he 
could  throw  it  more  readily,  it  was  Bartlett's 
duty  to  throw  it.  Bartlett  did  not  [191  ]  know 
that  North  way  was  to  throw  this  switch,  as 
the  conductor  did  not  signal  Northway  to  do 
this  until  after  leaving  Bartlett,  just  before 
the  accident. 

Certain  other  questions  of  minor  import- 
ance are  raised  in  the  briefs.  What  we  have 
already  said  we  think  sufficiently  covers  all 
of  the  questions  not  specifically  passed  on  iu 
this  opinion.  This  case  has  been  very  ex- 
haustively presented  in  the  briefs  of  counsel. 
We  have  endeavored  to  give  each  of  the  many 
points  raised  the  consideration  due.  We  find 
no  reversible  error  in  the  record. 

The  judgment  of  the  trial  court  will  be 
aflirmed. 

Judgment  affirmed. 

NOTE« 

The  reported  case  holds  that  the  receivers 
of  a  railroad  company  may  without  an  order 
of  court  elect  not  to  come  under  the  pro- 
visions of  an  elective  workmen's  compensa- 
tion act.  As  a  consequence  of  such  an  elec- 
tion the  reoeiverb  are  held  to  be  precluded 
from  urging  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk  in  an  action 
by  an  injured  employee.  The  note  to  Crooks 
V.  Tazewell  Coal  Co.  Ann.  Caa.  191 6C  304, 
collates  the  cases  discussing  the  right  to  and 
the  effect  of  an  election  with  respect  to  tho 
acceptance  of  the  provisions  of  a  workmen's 
compensation  act. 


ROSB 

V. 

PUBUC  SERVICE  COMMISSION. 

West  Virginia  Supreme  Court  of  Appeals- 
September  29,  1914. 

75  TT.  Fa.  X ;  83  S.  E.  Sl^ 

Railroad*  —  Qrant  of  EzolusiTe  PHtI- 
loses  on  Depot  Oronnda  —  Validity. 

A  railway  company  is  not  prohibited  by 
sections  7,  8,  and  9,  chapter  9,  Acts  1913,  or 


by  any  rule  or  principle  of  the  common  law 
from  granting  to  a  local  transfer  company, 
in  good  faith  and  for  public  convenience,  the 
exclusive  privilege  of  occupying  a  portion  of 
its  station  platform  and  ground  for  the  pur- 
pose of  soliciting  patronage  in  the  business 
of  transferring  through  passengers  and  bag- 
gage, arriving  on  its  trains,  to  the  station  of 
another  railway  company.  The  rights  of  a 
competing  transfer  company  are  not  thereby 
violated. 

[See  note  at  end  of  this  case»] 

Statatoa    —    Oonetrvetiom    —    Adopted 
Statute. 

When  a  statute  has  been  adopted  from  an- 
other state  or  country,  the  courts  usually 
follow  the  construction  which  it  had  received 
by  the  courts  of  the  state  or  country  from 
which  it  is  taken. 

[See  1  Ann.  Cas.  144;  Ann.  Cas.  1917B 
661.] 

(Syllabus  by  court.) 

Petition  for  review  of  o^der  of  Public  Serv- 
ice Commission. 

Petition  by  William  Rose,  filed  before  Pub- 
lic Service  Commission,  complaining  of 
Chesapeake  and  Ohio  Railway  Company  et 
al.  Petition  dismissed.  Petitioner  seeks  or- 
der of  reversal.  The  facts  are  stated  in  the 
opinion.    Obdeb  befdsed. 

Dougherty  d  Rigge  for  petitioner. 
EnaloWy  Fitzpatrick^  Alderson  d  Baker,  A. 
A.  Lilly  and  Frank  Lively  for  respondents. 

[2]  Williams,  J. — ^William  Rose,  doing 
business  as  the  Rose  Transfer  Company,  filed 
his  petition  before  the  public  service  commis- 
sion complaining  against  the  Chesapeake  & 
Ohio  Railway  Company,  a  corporation,  and 
the  Union  Transfer  &  Storage  Company,  also 
a  corporation,  alleging  that  said  railway  com- 
pany had  violated  the  laws  of  the  state  by 
jextending  to  the  Union  Transfer  Company 
the  exclusive  privilege  of  occupying  a.  certain 
portion  of  its  ground  adjacent  to  its  station 
in  the  city  of  Huntington  for  the  purpose  of 
soliciting  patronage  from  persons  arriving 
on  said  railway  company's  trains,  complain- 
ant and  said  Union  Transfer  Company  being 
competitors  in  the  business  of  hauling  pas- 
sengers and  baggage  from  said  station  to 
their  places  of .  destination  in  the  city,  and 
transferring  through  passengers  and  baggage 
from  said  station  to  the  station  of  the  Balti- 
'  more  &  Ohio  Railroad  Company  situate  in 
another  part  of  the  city.  Petitioner  avers 
that  the  Union  Transfer  Company  enjoys 
said  special  and  exclusive  privilege  by  virtue 
of  a  contract  between  it  and  the  Chesapeake 
A  Ohio  Railway  Company,  which  it  alleges 
is  in  violation  of  law,  and  he  prays  that  the 
contract  be  cancelled  and  that  he  be  admit- 
ted to  equal  privileges  with  the  Union 
Transfer  Company  in  the  use  and  enjoyment 
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of  tbe  railway  company'*  station  platform 
and  grounds. 

The  cause  waa  r^ularly  heard  upon  pleads 
ings,  agreed  statement  of  facts  and  argument 
of  connsel,  and  on  the  3rd  day  of  June,  101^ 
an  order  was  entered  denying  petitioner  M- 
lief  and  dismissing  his. petition,  and  he  now 
petitions  this  Court  to  reriew  and  reverse 
that  order.  It  appears  from  the  agreed  facts 
that  the  Chesapeake  &  Ohio  fiailway  Com- 
pany owns  in  fee  a  square  of  ground  adjoin- 
ing its  station  near  the  point  where  passen- 
gers alight  from  its  trains,  which  it  has 
paved;  that  it  has  given  to  the  Union  Trans- 
fer Company  the  exclusive  right  to  occupy 
this  piece  of  ground  with'  its  [3]  cabs  for 
the  purpose  of  soliciting  passengers  and  bag- 
gage; that  petitioBer  and  all  other  persans 
have  equal  right  to  drive  upon  this  ground 
for  the  purpose  of  delivering  passengers  and 
baggagu,  but  that  all  persons^  except  the 
Union  Transfer  Company,  are  denied  the 
right  of  remaining^  there  for  the  purpose  of 
soliciting  patronage;  that  there  are  other 
ways  of  approach  to  the  station  for  reeeiv- 
ing  and  delivering  passengers  and  baggage, 
not  BO  convenient,  which  all  persons  aro  per- 
mitted to  use.  The  contract  between  the 
Chesapeake  k  Ohio  Railway  Company  and 
the  Union  Transfer  Company  gives  said  trakis- 
fer  company  the  exclusive  privilege  of  trans- 
ferring through  passengers  and  baggage  from 
the  Chesapeake  &  Ohio  Railway  Company's 
station  to  the  Baltimore  &  Ohio  Railroad 
Company's  station,  and  the  "exclusive  privi- 
lege of  soliciting  passengers  and  baggage  on 
the  passenger  station  platform^"  The  rail- 
road company  agrees  to  pay  the  said  trans- 
fer company  twenty-five  cents  for  each  adult 
through  passenger,  twelve  and  one-half  cents 
for  each  half  fare  passenger  transferred  from 
its  station  to  the  l^altimore  &  Ohio  station, 
and  fifteen  cents  for  each  piece  of  tbroMgh 
'^ggBgc  so  transferred.  Monthly  settlements 
are  provided  for.  The  transfer  company 
agrees  to  maintain  suitabie  conveyances  and 
have  them  ready  to  meet  all  passenger  trains, 
and  properly  transfer  through  passengers 
and  baggage  to  the  Baltimore  &  Ohio  station. 
It  also  agrees  to  indemnify  the  railway  com- 
pany against  all  claims  that  may  arise  on 
account  of  any  loss,  damage  or  delay  to  bag- 
gage, or  on  account  of  personal  injury  or 
death  to  passengers,  while  In  the  possession 
or  under  the  control  of  said  transfer  com- 
pany. Passenger  transfers  are  to  be  evi- 
denced by  coupons  issued  by  the  railway 
company  and  collected  by  the  transfer  com- 
pany from  the  passenger,  and  baggage  trans- 
fers by  duplicate  transfer  baggage  way  bills 
of  the  railway  company  which  shall  accom- 
pany the  baggage  upon  delivery  to  the  trans- 
fer company,  and  retained  by  it  until  the 
end  of  each  month,  when  settlement  is  to  be 


made.  The  contract  is  unlimited  in  duration, 
and  reserves  the  rig^t  to  either  party  to 
terminate  it  upon  thirty  days  notice.  Wheth- 
er the  railway  company  [4]  profits  by  the 
arrangement  does  not  appear,  nor  do  we 
think  that  point  is  material. 

Petitioner  insists  that  the  agreement  is  an 
imlawlul  discrimination  against  him  and  in 
favor  ol  the  Union  Transfer  &  Storage  Com- 
pany, and  that  it  violates  sections  7,  8,  and 
0  of  chapter  9,  Acts  1913.  A  casual  reading 
of  sections  8  and  9  will  indicate  that  neither 
of  them  apply  to  the  case  in  hand.  Section 
8  deals  with  the  connecting  lines  of  railroads 
and  prescribes  their  duties  to  each  other  in 
respect  to  mutual  service,  and  division  of 
rates.  Section  9  is  on  the  subject  of  chang- 
ing tl»e  rates,  faxes  and  charges  of  public 
service  oorporatifms,  and  prescribes  what  is 
necessary  to  be  done,  before  such  changes  can 
be  made.  If  section  7  does  not  apply  to  the 
case,  then  there  is  no  statute  law  of  the 
State  on  the  subject.  That  section  is  as  fol- 
lows: "It  shall  be  unlawful  for  any  public 
service  corporation  subject  to  the  provisions 
of  this  act  to  make  ok*  give  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation 
or  locality,  or  any  particular  character  of 
traffic  or  service,  in  any  respect  whatsoever, 
or  to  subject  any  particular  person,  firm, 
corporation,  company  or  locality,  or  any  par- 
ticular character  of  traffic  or  service,  to  aiiy 
unduQ  or  unreasdndble  prejudice  or  disadvan- 
tage in  any  retipect  whatsoever." 

An  act,  in  almost  the  identical  language 
of  our  statute,  was  passed  in  Virginia  in 
1867,  and  has  been  in  force  in  that  state 
until  the  present  time.  It  seems  to  have 
been  copied  by  the  state  from  an  English 
act,  17  and  18  Victoria,  Oh.  81,  passed  in 
1864.  All  courts  recognize  the  rule  that  when 
a  state  copies  a  statute  from  another  state 
or  country,  it  adopts  also  the  construction 
put  upon  that  statute  by  the  courts  of  that 
coimtrv.  Before  the  statute  was  adopted  b}' 
the  legislature  of  Virginia  it  had  been  de- 
cided several  times,  by  the  courts  of  Eng- 
land, that  it  did  not  apply  to  a  case  like 
the  one  we  now  have  in  hand:  and  the  su- 
preme court  of  Virginia  has  decided,  in  the 
comparatively  recent  case  of  Norfolk,  etc.  R. 
Co.  v.  Old  Dominion  Baggage  Co.  99  Va.  Ill, 
37  S.  E.  784.  50  L.R.A.  722,  that  the  statute 
did  not  prohibit  a  railway  company  from 
giving  to  a  local  transfer  company  [5]  such 
an  exclusive  privilege  as  is  here  complained 
of.  The  facts  in  that  case  were  almost  iden- 
tical with  the  facts  in  this  case,  and  the  com- 
-  plaint  was  the  same,  except  that  it  was  there 
made  to  a  court  of  equity  on  application  for 
an  injunction,  while  here  it  is  made  to  the 
public  service  commission.  So  we  have  the 
construction  placed  upon  the  statute  by  both 


702 


CITB  THIS  VOL.  ANN.  CAS.  IBISA. 


the  courts  of  England  and  the  highest  court 
of  Virginia,  before  its  adoption  by  this  State; 
and,  following  the  rule  above  announced  re- 
specting the  effect  to  be  given  those  decisions 
in  construing  the  statute,  we  are  bound  to 
hold  that  it  was  not  intended  to  apply  to 
-such  a  case  as  the  one  in  hand.  The  English 
decisions  on  the  point  will  be  found  collated 
in  the  opinion  of  Judge  Harrison  in  the  Vir- 
ginia case  above  cited. 

The  next  question  is,  does  the  common  law 
prohibit  a  railroad  company  from  granting 
such  exclusive  privilege  to  a  local  transfer 
company?  We  do  not  think  sa  We  are 
aware  that  the  courts  of  some  of  l^e  states 
have  held  that  it  does,  that  the  granting  of 
such  special  privilege  is  ultra  vires  and 
creates  an  unlawful  discrimination.  Some  of 
the  cases  so  holding  are  the  following: 
Pennsylvania  Co.  v.  Chicago,  181  111.  289, 
54  N.  E.  825,  53  L.R.A.  223^  Indianafolis 
Union  R.  Co.  v.  Dohn,  153  Ind;  10,  63  N.  E. 
937,  74  Am.  St.  Rep.  274,  45  L.R.A.  427; 
and  Cravens  v.  Rodgers,  101  Mo.  253,  14 
S.  W.  106.  The  better  considered  cases  how- 
ever, if  not  the  greater  number,  hold  that  a 
railway  company,  acting  in  good  faith  and 
for  the  purpose  of  serving  the  traveling  pub- 
lic, may  grant  to  a  local  transfer  company 
the  exclusive  privilege  of  occupying  a  portion 
of  its  station  platform  or  grounds  to  solicit 
patronage.  Without  attempting  to  collate  all 
the  authorities,  pro  and  eon  on  the  subject, 
we  refer  to  the  case  of  Kates  v.  Atlanta 
Baggage,  etc.  Co.  107  Ga.  636,  34  S.  E.  372, 
46  L.R.A.  431,  as  containing  a  very  able  and 
convincing  discussion  of  the  subject,  and  de- 
ciding, on  principles  of  the  common  law,  that 
such  exclusive  privilege  by  a  railway  com- 
pany to  a  local  transfer  company  is  law- 
ful. The  point  is  also  thoroughly  and 
ably  discussed  in  an  opinion  by  Mr.  Jus- 
tice Harlan,  in  Donovan  v.  Pennsylvania 
Co.  399  U.  S.  279,  26  S.  Ct.  91,  60  U.  S. 
(L.  ed.)  192,  in  which  a  similar  decision  is 
rendered  by  an  unanimous  court.  FVom  his 
opinion  we  quote  the  [6]  following:  '^It  (the 
railway  company)  is  required,  under  all  cir- 
cumstances, to  do  what  may  be  reasonably 
necessary  and  suitable  for  the  accommodation 
of  passengers  and  shippers.  But  it  is  under 
no  obligation  to  refrain  from  using  its  prop- 
erty to  the  best  advantage  of  the  public  and 
of  itself.  It  is  not  bound  to  so  use  its  prop- 
erty that  others,  having  no  business  with  it, 
may  make  profit  to  themselves.  Its  property 
is  to  be  deemed,  in  every  legal  sense,  private 
property  as  between  it  and  those  of  the  gen- 
eral public  who  have  no  occasion  to  use  it 
for  purposes  of  transportation."  The  exclu- 
sive privilege  here  extended  by  the  railway 
company  to  the  Union  Transfer  Company 
does  not  deny  to  petitioner  any  right  or 
privilege  which  he  is  entitled  to  demand  of 


the  railway  company  in  respect  to  any  service 
that  it  is  bound,  as  a  public  service  oorpora- 
tion,  to  render  to  shippers  and  the  traveling 
public  in  equal  measure.     His  ccMsplaint  is 
not  that  of  a  partron  of  the  railway  company. 
He  seeks  to  use  the  railway  company's  prop- 
erty to  further  his  own  private  business,  and 
the  railway  company  owes  him  no  duty  in 
that  particular.    As  between  him  and  it,  the 
railway  com'pany^s  property  is  strictly  pri- 
vate, except  in  the  use  he  is  entitled  to  make 
of  it  in  transporting  himself  and  his  prop- 
erty, or  the  persons  and  property  of  others 
in  his  care,  Western  Union  Tel.  Oo.  v.  Pean- 
sylvania  R.  Ca.  195  U.  S.  640,  1  Ann.  Gas. 
617,  26   S.  Ct.  133,  49  U.  S.    (L.  ed.)   312, 
and  no  privilege  is  denied  him  in  respect  to 
those  rights.    Such  agreements  as  the  one  in 
question  are  not  novel,  they  exist  in  many 
places  and  are  intended  to  benefit  the  publie. 
In  the-  present  ease  'it  appears  that,  when 
the  traveler  buys  his  ticket  from  the  railway 
company,  there  is  included  in  the  fare  tiie 
cost  of  the  transfer  across  the  city  of  himself 
and  baggage,  and  he  knows  he  will  be  put 
to  no  further  expense.     He  is  not  subjected 
to  the  care  and  trouble  of  selecting  a  convey- 
ance from  among  the  numerous  cabmen  eager 
to  serve  him  and  clamoring  for  his  patronage 
when  he  alights  from  the  train.    Those  who 
have  traveled  will  recall  how  confusing  and 
.anno3^ng  it  was  to  them  the  first  time  they 
alighted  from  a  train  in  a  strange  city  and 
were  confronted  with  numerous  cab  drivers, 
all  clamoring  for  patronage. 

The  ordier  is.  refused. 

Order  refused. 


NOTB. 

Right  of  Railroad  Company  to  Ghraat 
Ezolasive  PHTileges  on  I>epot 
Oroaads. 


Introductory,  702. 
Majority  Rule,  702. 
Minority  Rule,  704. 


Introductory. 

The  earlier  cases  involving  the  right  of  a 
railroad  company  to  grant  exclusive  privi- 
leges on  its  depot  grounds  are  collected  and 
discussed  in  the  notes  to  State  v.  Union  Depot 
Co.  2  Ann.  Cas.  186;  Oregon  Short  Line  R. 
Co.  V.  Davidson,  14  Ann.  Cas.  489 ;  and  Kala- 
mazoo Hack,  etc.  Co.  v.  Sootsma,  22  Am.  St. 
Rep.  693.  The  recent  cases  only  are  here 
reviewed. 

Majority  Rule, 

The  rule  as  laid  down  in  the  majority  of 
the  recent,  decisions,  including  the  reported 
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case,  appears  to  be  that  a  railroad  company 
has  the  right,  in  the  absence  of  legit^lation 
to  the  contrary,  to  grant  exclusive  privileges 
on  its  depot  grounds,  which  in  no  way  curtail 
the  rights  of  patrons  of  the  railroad  to  the 
proper  use  thereof. .  Depot  Carriage,  etc.  Co. 
V.  Kansas  City  Terminal  R.  Co.  190  Fed.  212 ; 
Skaggs  T.  Kansas  City  Terminal  R.  Co.  233 
Fed.  827;  Fluker  v.  Georgia  R.  etc.  Co.  81 
Ga.  461,  8  S.  E.  539,  12  Am.  St.  Rep.  328, 
2  L.R.A.  843 ;  Boston,  etc.  R.  Co.  v.  Sullivan, 
177  Mass.  230,  68  N.  E.  680,  83  Am.  St. 
Rep.  275;  Hedding  v.  Gallagher,  72  N.  H. 
377,  57  Atl.  225,  64  L.R.A.  811,  reversing 
on  rehearing  69  N.  H.  650,  45  Atl.  96,  76 
Am.  St.  Rep.  204;  New  York  Cent.  etc.  R. 
Co.  V.  Warren,  31  Misc.  571,  64  N.  Y.  S.  781; 
Xew  York  Cent.  etc.  R.  Co.  v.  Ryan,  71  Misc. 
241,  129  N.  Y.  S.  55;  Brown  v.  New  York 
Cent.  etc.  R.  Co.  75  Hun  355,  27  N.  Y.  S.  69, 
afirmed  151  N.  Y.  674,  46  N.  E.  1146 ;  Bag- 
gage, etc.  Transfer  Co.  v.  Portland  (Ore.) 
164  Pac.  570;  Denton  v.  Texas;  etc.  R.  Co. 
(Tex.)  160  S.  W.  113;  Norfolk,  etc.  R.  Co. 
V.  Old  Dominion  Baggage  Co.  99  Va.  Ill,  37 
S.  E.  784,  60  L.R.A.  722.  See  also  Colorado 
Springs  v.  Smith,  19  Colo.  554,  36  Pac.  540. 
In  Skaggs  v.  Kansas  City  Terminal  K.  Co. 
supra,  the  court  said:  "Under  such  condi; 
tions,  the  rule  in  federal  jurisdictions  is  con- 
trolling; and  that  rule  is  the  later  and  better 
reasoned  doctrine  and  is  supported  by  the 
undoubted  weight  of  authority.  A  railroad 
and  depot  company  may  lawfully  e^tclude 
some  hackmen  or  carriers  of  baggage  from 
entering  its  grounds  or  station  for  the  pur- 
pose of  soliciting  patronage  and  plying  their 
vocation,  while  it  gives  to  others  the  exclu- 
sive  privilege  of  doing  so.  .  .  .  Plaintiffs 
rely  upon  the  contention  that  the  contrary 
doctrine  prevails  in  this  state,  and  that  this 
ease  should  be  governed  by  the  law  of  the 
jurisdiction  in  which  the  station  is  situated. 
.  .  .  But  even  though  it  were  to  be  con- 
ceded that  the  local  law  controls,  neverthe- 
less, after  careful  examination,  I  am  of  opin- 
ion that  the  decisions  of  the  highest  courts 
of  this  state  do  not  sustain  plaintiff'^s  posi- 
tion. ...  It  should 'be  added  that  by 
stipulation,  as  well'  as  by  the  proofs,  the 
property  of  the  Terminal  Company  is  to  be 
deemed  in  every  legal  sense  private  property 
as  between  it  and  those  of  the  general  public 
who  have  no  occasion  to  use  it  for  purposes 
of  transportation.  The  right  of  the  company 
to  the  exclusive  use  and  enjoyment  thereof 
is  as  perfect  and  absolute  as  that  of  an  owner 
of  real  property  not  burdened  with  public  or 
private  easements  or  servitudes.  Further- 
more, the  rights  of  the  public  are  not  im- 
paired by  the  grant  by  a  railroad  company 
of  the  exclusive  privilege  to  solicit  patronage 
for  hacks  and  baggage  transferring  within  its 
depot  grounds,  where  the   recipient  of  the 


privilege  and  the  facilities  furnished  are  sub- 
ject to  l^slative  regulation.  ...  It  ap- 
pears convincingly  that  the  limitation  of  the 
station  transfer  privileges  to  a  single  respon- 
sible party  is  in  no  sense  unreasonable. 
While  the  matter  of  revenue  is  concededly 
involved,  nevertheless  the  station  company  is 
no  doubt  actuated  by  experience  thus  to 
eliminate,  to  great  extent,  the  possibility  of 
abuses  which  are  known  to  have  been  present 
in  the  past  at  the  old  station.  Adequate 
provision  is  made  in  the  contract  for  all  the 
needs  of  the  traveling  public  in  this  regard. 
Manifestly,  outgoing  passengers  are  in  no 
wise  affected,  because  plaintiffs  and  others 
have  the  conceded  right  to  enter  upon  the 
premises  of  the  Terminal  Company  for  the 
purpose  of  actual  delivery  of  passengers  and 
baggage.  They  also  have  the  right  to  receive 
passengers  and  baggage  for  whose  transpor- 
tation they  shall  have  already  received  or- 
ders. The  freedom  of  all  parties  to  take 
their  stands  upon  appropriate  public  places 
outside  the  limits  of  the  premises  of  defend- 
ant Terminal  Company  affords  to  the  public 
generally,  including  all  incoming  passengers, 
every  opportunity  to  avail  itself  of  their 
services,  should  it  so  desire." 

In  New  York  Cent.  etc.  R.  Co.  y.  Ryan,  71 
Misc.  241,  129  N.  Y.  S.  55,  a  railroad  com- 
pany and  a  person  with  whom  it  contracted 
for  the  exclusive  use  by  such  person  of  a 
part  of  its  depot  grounds  for  hacking  pur- 
poses and  soliciting  the  business  from  incom- 
ing passengers  of  conveying  them  from  the 
railroad  station  to  their  homes  or  other  des- 
tination, joined  in  a  suit  against  other  hack- 
men  to  enjoin  them  from  using  the  depot 
property  in  carrying  on  their  business.  The 
court,  in  sustaining  the  right  of  the  railroad 
company  to  grant  exclusive  privileges  in  the 
use  of  its  property,  said:  "It  is  therefore 
plain  from  the  foregoing  authorities  that  the 
railroad  company  had  a  right  to  make  the 
contract  with  the  plaintiff  M.  .  .  .  and 
that  M.  .  .  .  thereunder  is  entitled  to  be 
protected  in  his  use  and  enjoyment  of  the 
privileges  granted  him  thereby.  The  defend- 
ants, however,  have  a  right  to  use  the  square 
east  of  the  passenger  station,  which  is  the 
principal  approach  to  the  depot,  for  the  pur- 
pose of  meeting  and  conveying  their  patrons 
from  trains  upon  their  arrival  at  the  station, 
and  to  deliver  passengers  to  departing  trains, 
but  they  cannot  loiter  there  nor  stand  there 
to  solicit  business.  The  railroad  company 
cannot  deny  its  patrons  the  ordinary  and 
usual  means  of  going  to  and  from  its  trains, 
nor  can  it  deny  them  the  privilege  of  select- 
ing their  own  hackmen,  nor  can  it  refuse  the 
.  hackmen  the  right  to  deliver  their  patrons 
at  the  usual  entrance  to  the  station,  and  take 
them  therefrom.  There  can  be  no  discrimina- 
tion by  the  railroad  company  in  its  treat- 
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ment  of  its  passengers  respecting  the  manner 
of  getting  to  and  from  the  trains  at  the  sta- 
tion, and,  inasmuch  as  the  passengers  have 
a  right  to  choose  their  own  hackmen,  such 
hackmen  must  be  given  equal  privileges  with 
all  other  hackmen  (whether  they  have  spe* 
cial  privileges  by  virtue  of  contracts  with 
the  railroad  company  or  not)  in  the  matter 
of  delivering  passengers  at  and  conveying 
them  -from  the  depot  or  station.  On  the 
other  hand,  the  railroad  company  has  a  right 
to  assign  the  general  hackmen,  including 
these  defendants,  to  positions  south  of  the 
platform  at  the  soutli  end  of  the  station 
which  runs  east  and  west  for  the  purpose  of 
soliciting  business  upon  the  arrival  of  trains." 

Minority  Rule. 

In  each  of  the  following  cases  the  exclusive 
privileges  claimed  on  the  depot  grounds  of 
the  railroad  company  were  held  to  be  beyond 
its  power  to  grant  because  they  interfered 
with  the  rights  of  the  public  in  the  use  of 
the  railroad  property,  or  were  in  violation 
of  express  constitutional  or  statutory  provi- 
sions. Coeur  D'AIene,  etc.  Transp.  Co.  v. 
Ferrell,  22  Idaho  752,  128  Pac.  5G5;  Hobart- 
Lee  Tie  Co.  v.  Stone,  135  Mo.  App.  458,  117 
R.  W.  604;  Re  Twin  City  Transfer  Co.  24 
West.  L.  Rep.  (Can.)  208,  15  Can.  Ry.  Cas. 
323,  11  Dominion  t.  Rep.  744;  Purcell  v. 
Grand  Trunk  Pac.  R.  Co.  13  Can.  R.  Cas. 
104,  21  West.  L.  Rep.  (Can.)  638. 

In  the  case  of  Re  Twin  City  Transfer  Co. 
supra,  it  was  held  by  the  board  of  railway 
commissioners  that  the  contract  under  con- 
sideration was  void  because  it  abridged  the 
rights  of  the  traveling  public  to  select  its 
means  of  transportation  from  the  railroad 
station,  and  the  means  of  transferring  its 
baggage  therefrom.  The  chief  commissioner 
said:  "Railway  stations,  in  the  same  man- 
ner as  the  railway  line  itself,  are  of  a  public 
nature,  subject  to  duties,  obligations,  and 
servitude  to  the  public  to  the  full  extent  nec- 
essary for  the  proper  discharge  of  the  com- 
pany's statutory  and  common  law  obliga- 
tions as  a  public  carrier.  While  this  is  the 
case,  railway  stations  are  private  property 
as  between  the  company  and  those  of  the 
general  public  who  have  no  occasion  to  use 
them  for  purposes  of  transportation.  In 
other  words,  the  rights  of  the  company  to 
deal  with  its  property  are  the  same  as  those 
of  any  other  owners  of  real  estate,  in  so  far 
as  matters  or  uses  unconnected  with  the 
operation  of  its  road  are  concerned.  Com- 
panies may,  therefore,  rent  space  in  their 
stations  for  news-stands,  restaurants,  and 
barber  shops;  and  why  should  they  not,  for 
transfer  and  cab  offices,  without  having  to 
supply  space  for  all  cab  drivers  on  like  terms? 
As  it  occurs   to  me,   the  company  owes  no 


greater  duties  to  cab-drivers  than  to  bar- 
bers. It  is  under  no  direct  obligation  to 
either.  Its  duties  as  a  railway  company  com- 
mence and  end  with  those  arising  out  of  and 
incidental  to  the  carriage  of  traffic.  The 
railway  company,  however,  occupies  a  differ- 
ent position  in  so  far  as  a  passenger  is  con- 
cerned. It  must  furnish  adequate  and  suit- 
able accommodation  for  liis  arrival  at  and 
departure  from  the  station.  This  entails  a 
station  platform  or  entrance,  with  ready 
access  to  the  street  for  carriages.  The  pass- 
senger  has  the  right  to  choose  his  convey- 
ance if  he  wants  one.  Unless  all  vehicles 
have,  subject  to  the  reasonable  rules  and 
regulations  of  the  railway  company,  the  right 
to  go  to  the  appropriate  station  platform, 
the  full  rights  of  the  passenger  in  driving  to 
or  from  the  station  are  curtailed." 

In  Purcell  v.  Grand  Trunk  Pac.  R.  Co.  13 
Can.  R.  Cas.  194,  21  West.  L.  Rep.  (Can.) 
638,  the  chief  commissioner  said:  "Section 
317  of  the  railway  act  requires  all  compa- 
nies to  afford  to  all  persons  reasonable  and 
proper  facilities  for  receiving  traffic  from 
their  railways.  The  word  'traffic'  ineluden 
passengers  J  and  I  think  the  plain  meaning 
of  this  section  is,  that  railway  companies 
are  bound  to  treat  alike  every  hack  driver, 
transfer  company,  or  busman,  who  may  be 
waiting  at  their  platform  to  receive  passen- 
gers from  their  incoming  trains.  Tliere  is 
nothing  that  I  know  of  io  prevent  a  railway 
company  from  making  a  contract  with  one 
company  or  person  to  carry  passengers  from 
their  stations.  I  do  not^  however,  think 
they  are  at  liberty  to  make  an  exclusive  con- 
tract with  any  one  company  or  person  to 
the  effect  that  all  other  companies  or  persons 
must  be  excluded  from  the  station  ground!«. 
If  this  were  so,  an  incoming  passenger,  upon 
telephoning  or  telegraphing  to  his  hack  or 
cab  driver  to  meet  him  at  the  station,  might 
be  very  greatly  inconvenienced  upon  arriving 
there  to  find  that  the  particular  hack  or  cab 
driver  he  had  instru<;ted  to  meet  him  had 
been  prohibited  by  the  local  agent,  or  per- 
sons in  charge,  from  locating  his  vehicle  at 
a  convenient  place.    That  is  this  case.'* 

In  Hobart-Lee  Tie  Co.  v.  Stone,  135  Mo. 
App.  438,  117  S.  W.  604,  it  appeared  that 
the  plaintiff  and  the  defendant  were  both 
engaged  in  the  business  of  buying  and  selling 
timber,  which  was  floated  down  a  stream  to 
a  railroad  depot  and  there  loaded  on  railroad 
cars  for  transportation.  The  plaintiff  entered 
into  an  agreement  with  the  railroad  companv 
M'hereby  the  former  acquired  the  privilege 
of  the  exclusive  use  of  land  lying  between  the 
stream  and  the  railroad  depot  on  which  to 
store  its  timber  preparatory  to  the  loadin^r 
of  it  on  the  railroad  cars.  .  The  plaintiff 
Bouglit  to  enjoin  the  defendant  from  usinff 
this   land,   which   was  a   part  of  the  depot 
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property,  for  the  same  purposes  for  which  the 
plaintiff  under  the  agreement  with  the  rail- 
road company  was  using  it.  The  trial  coui't 
in  dismissing  the  plaintiff's  hill  said:  "The 
court  declares  the  law  to  be,  that  when  a 
railroad  company  chartered  under  the  laws 
of  this  state  acquires  real  estate,  adjacent  to 
its  right  of  way,  and  depot  grounds,  for  the 
purpose  of  facilitating  the  operation  of  said 
railroad^  at  such  point,  in  the  loading  and 
storing  of  any  particular  c<Hnmodity,  and 
dedicates  the  same  to  such  ufle  and  where 
said  real  estate  is  Uie  only  place  where  such 
loading  and  storing  can  be  reasonably  and 
conveniently  done;  and  where  the  granting 
of  the  eixclusive  use  to  the  same  to  any  par- 
ticular person  or  corporation,  would  give  to 
tlie  grantee  great  advantages  over  other  per- 
sons desiring  to  engage  in  the  same  bus!- 
ni-ss,  and  which  would  practically  prohibit 
others  from  engaging  in  such  business,  at 
said  point,  then  a  grant  thereof  by  the  said 
railroad  company  to  the  exclusive  use  of  any 
particular  person  or  corporation  would  be 
void,  against  public  policy.  A  railroad  com- 
pany may  lease  a  portion  oi  its  right  of  way, 
depot  grounds,  and  lands  adjacent  thereto  to 
persons  for  bnilding  elevators,  storage  houses, 
or  for  storing  commodities  for  shipment,  but 
it  cannot  lease  to  one  person  or  corporation 
all  of  its  ground  suitable  for  such  purpose, 
and  thereby  prevent  others  from  engaging  in 
the  same  occupation,  at  said  point."  In 
affirming  the  decision  of  the  lower  court,  and 
holding  the  agreement  concluded  between  the 
plaintiff  and  the  railroad  company  to  be  a 
discrimination  in  favor  of  the  plaintiff  in 
derogation  of  the  right  to  the  use  of  tl&e 
depot  property  by  other  shippers  floating 
timber  down  the  stream  for  shipment  over 
the  railroad  and,  therefore,  void  under  a 
statute  of  the  state,  the  court  said:  *'\Vhile 
we  are  of  course  not  bound  by  the  finding  of 
the  lower  court  we,  in  this  case,  agree  with 
it  in  so  far  as  we  have  here  quoted  it." 

In  C«ur  D'Alene,  etc.  Transp.  Co.  v.  Fer- 
rell,  22  Idaho  752,  128  Pae.  566,  43  L.R.A. 
(X,S.)  065,  a  steamboat  company  sought  to 
enjoin  a  competing  line  from  u^ing  a  dock, 
which  was  a  part  of  a  railroad  depot,  for 
the  purpose  of  landing  passengers  from  points 
on  a  lake  intending  to  travel  on  the  trains, 
receiving  incoming  passengers  whose  destina- 
tions were  the  said  lake  points,  landing 
freight  for  shipment  over  the  railroad  and 
receiving  incoming  freight  for  points  on  the 
lake.  The  plaintiff  had  entered  into  an 
agreement  with  the  railroad  company  by 
which  it  acquired  the  privilege  of  the  exclu- 
sive use  of  the  dock.  The  court  in  holding 
the  agreement  to  be  unreasonably  discrimina- 
tory and,  therefore,  invalid  under  a  provision 
of  the  constitution  of  the  state  regulating 
the  operation  of  railroads,  siiid:  "The  dock, 
Ann.  Cas.  191SxV — 45. 


while  -some  distance  from  the  depot>  is  never- 
theless a  continuation  of  the  depot  and  sta- 
tion platform,  and  is  used  as  a  means  and 
facility  for.  both  receiving  and  forwarding 
passengers  and  freight.  It  so  happens  that 
this  station  ground  connects  with  and  fur- 
nishes a  facility  for  receiving  and  discharg- 
ing freight  and  passepgers,  both  by  means  of 
the  public  highway  by  land  and  by  water, 
and  the  dock  furnishes  the  means  of  ingress 
and  egress  by  the  water  highway.  It  is  clear 
from  the  evidence  in  the  case  that  this  dock 
has  never  been  devoted  and  appropriated  ex- 
clusively to  the  receiving  and  forwarding  of 
through  freight  and  passengers  only,  nor  has 
it  been  a  mere  private  facility,  but,  on  the 
contrary,  it  has  been  as  fully  devoted  to 
receiving  and  forwarding  local  freight  and 
passengers  as  to  through  business.  This 
question  then  arises:  If  the  railroad  com- 
pany can  give  to  the  Red  Collar  line  an 
exclusive  monopoly  on  all  IpcaV  business  done 
over  this  dock  as  well  as  contract  with  it 
to  take  care  of  its  through  traffic,  will  it 
iK)t  be  diacriminatHig  against  competitors  of 
:fche  Red  Collar  line  with  reference  to  all 
local  traffic?  If  the  Red  Collar  line  can  re- 
ceive and  discharge  local  freight  and  passen- 
gers over  this  dock  and  deliver  local  freight 
to  the  railroad  company,  will  it  not  enjoy  a 
facility  for  the  transportation  of  freight  and 
passengers  not  enjoyed  by  its  competitors 
contrary  to  the  provisions  of  the  constitu- 
tion? In  this  connection  it  must  be  remem- 
bered that  the  railroad  company  acquired  its 
station  grounds,  which  includes  this  dock, 
under  the  act  of  Congress  by  reason  of  being 
a  common  carrier  and  for  the  purpose  of 
devoting  the  grounds  to  public  use  in  con- 
nection with  the  transaction  of  its  business 
as  such  common  carrier.  The  depot  and  the 
dock  are  both  situated  oo  'this  ground,  and 
the  dock  is  therefore  upon  station  grounds. 
In  this  particular  the  present  case  differs 
from  any  case  which  has  been  called  to  our 
attention.  The  principle  of  law  here  involved 
has  been  considered  at  some  length  by  several 
courts.  In  some  instances,  the  opinions  deal 
with  statutes  similar  to  our  constitutional 
provision,  and  in  other  cases  they  were  ap- 
parently considered  under  the  general  com- 
mon-law rule  against  monopolies.  .  .  .  \A'u 
have  no  doubt  from  the  argument  of  the 
court  in  the  Ihvaco  case  [Tlwaco  R.  etc.  Co. 
v.  Oregon  Short  Line,  etc.  R.  Co.  57  Fed. 
C73,  6  C.  C.  A.  954],  that  if  the  steamboat 
company  which  continued  the  transportation 
of  the  railroad  company's  freight  and  pas- 
sengers had  been  an  independent  company 
not  owned  by  the  railroad  company,  the  court 
would  have  held  that  it  was  a  discrimiixation, 
and  would  have  permitted  the  competing  com- 
panies to  enjoy  the  dock  and  wharf  privi- 
leges upon  equal  terms  with  the  other  boat 
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line.  That  would  have  been  identical  "with 
the  case  under  consideration.  It  was  un- 
doubtedly the  intention  of  the  framers  of  the 
constitution  that  no  railroad  company  should 
confer  favors  upon  one  person,  company  or 
corporation  doing  business  with  it  and  ex- 
clude others  seeking  to  do  business  with  it 
from  like  privileges  and  favors." 


V. 


UNITED  COMM£R€IAX  TRAVELERS 
OF  AMERICA. 

Iowa  Supreme  Court — ^November  1,  1915. 

172  lotra  429;  154  N.  W,  S98. 


Aoeident  iBanranoe  —  Conatmotioii  — 
Hernia   Clause  —   Injury   Prodncins 


Where  an  accident  policy  under  the  by- 
laws of  the  company  insured  against  bodily 
injury  through  external,  violent,  and  acci- 
dental means,  which  would  prevent  the  in- 
sured from  the  prosecution  of  any  business 
pertaining  to  his  occupation,  but  excepted 
damage  resulting  from  hernia  and  injuries 
not  the  proximate  cause  of  the  disability, 
the  assignee  of  the  insured  is  entitled  to 
recover  for  loss  of  time  resulting  from  a  fall 
which  produced  hernia,  whereby  he  was  con- 
fined in  the  hospital  and  was  rendered  unable 
to  perform  his  usual  work;  hernia  being  a 
consequence,  and  not  the  proximate  cause, 
of  the  injury. 

[See  note  at  end  of  this  case.] 

Conatmetion  against  Insurer. 

Where  the  language  of  an  accident  policy 
is  ambiguous,  it  must  be  construed  most 
favorably  to  the  insured;  the  policy  being 
drawn  by  defendant. 

Appeal  from  District  Court,  W^oodbury 
county:     Jepson,  Judge. 

Action  by  J.  A.  Berry,  plaintiff,  against 
United  Commercial  Travelers  of  America, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Kevebsed. 

Sears  d  Snyder  and  J.  A,  Berry  for  ap- 
pellant. 

Hargent,  Strong  d  Struhle  for  appellee. 

[430]  Ladd,  J. — The  error  complained  of  is 
that  of  sustaining  a  demurrer  to  the  peti- 
tion. The  latter  alleged  that  plaintiiTs  as- 
signor, one  W.  L.  Hopkins,  a  traveling  saloR- 


man,  being  a  member  of  the  defendant  asso- 
ciation in  good  standing,  with  all  dues  and 
assessments    paid,    on    May    1,    1911,   while 
walking    along    a    street    of    Sioux    City, 
"stepped  on  a  piece  of  ice  covered  with  snow, 
and,   as   a  result   thereof,   slipped  and  fell 
heavily  to  the  pavement,  striking  with  full- 
force  on  his  back  and  hips,  and  as  a  result 
of  said  fall,  the  said  W.  L.  Hopkins  suffered 
a  severe  injury  to  the  upper  and  front  wall* 
of  his  abdominal  cavity.    ...    As  a  result 
of  said  hernia  caused  by  the  fall  aforesaid, 
and  to  obtain  relief  therefrom,  the  said  VV. 
L.   Hopkins  was  compelled  to  undergo  and 
have  performed  upon  him  a  surgical  opera- 
tion to  remedy  and  bring  about  a  cure  of  hia 
said   injury.     .     .     .     Was  confined  to  the 
hospital  for  several  weeks  immediately  and 
continuously  after  the  fall   and  injury  and 
after  leaving  the  hospital  was  confined  con> 
tinuously  at  his  home  for  several  weeks,  and 
was    immediately,    wholly   and    continuously 
disabled  and  prevented  from  the  prosecution 
of  any  and  every  kind  of  business  pertaining 
to  his  occupation  for  a  period  of  twelve  weeks 
from  and  after  the  time  of  his  said  injury,, 
and  during  said  time,  he  was  unable  to  follow 
his  usual  vocation  as  a  traveling  salesman 
or  to  perform  any  work  or  labor."     It  was 
also   made   to   appear   that   defendant  is  a 
fraternal  insurance  association  organized  un- 
der the  laws  of  Ohio,  not  for  profit,  but  for 
social    [431]    and  other   purposes,   including 
the  establishment  of  a  fund  out  of  which  to 
indemnify  its  members  for  loss  of  time  on 
account    of    bodily    injury    effected   through 
external  violent  and  accidental  means,  which 
alone  and   independent  of  all  other  causes 
shall   wholly   and  continuously  disable  and 
prevent  members  in  good  standing  who  have 
kept  paid  all  fees  and  dues  and  assessments 
levied  against  them,  "from  the  prosecution 
of  any  and  every  kind  of  business  pertaining 
to  his  occupation." 

The  by-laws  and  constitution  stipulated: 
"That  payments  authorized  under  the  pro- 
visions of  this  section  shall  not  cover  or  ex- 
tend to  any  total  disability  or  loss  resulting 
from  or  in  consequence  of  figliting,  duelling, 
riding,  or  driving  races  .  .  .  appendicitis, 
bodily  infirmity  or  deformity,  mental  infirm- 
ity ..  .  nor  any  death,  disability  or  loss 
resulting  from  or  in  consequence  of  ivy  poi- 
soning or  by  poisoning  or  exposure  to  any 
poisonous  growth  or  substance,  nor  from  the 
bite  or  sting  of  an  insect,  ptomaine  poison- 
ing, nor  as  the  result  of,  or  in  consequence  of 
hemiay  nor  to  any  total  disability  or  loss 
of  which  there  is  no  external  or  visible  mark 
of  the  accident  on  the  body;  nor  to  any  death, 
disabilitv  or  loss  which  results  from,  or  in 
consequence  of  any  disease;  nor  to  any  death, 
disability  or  loss  caused  wholly  or  in  part  by 
bodily  infirmity  or  disease;  nor  to  any  deaths 
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disabiliiy  or  loM  unless  caused  hy  bodily  in- 
jury ichich  is  external  and  accidental;  and 
is  the  proarimate,  sole  and  only  cause,  of 
death;  disability  or  loss;  nor  as  a  result  of 
or  in  consequence  of  medicinal  treatment, 
mechanical  treatment,  surgical  treatment, 
except  operation  made  necessary  hy  the  par- 
ticular injury  for  which  the  claim  is  made, 
tmd  the  operation  occurring  within  ninety 
days  frcvn  the  time  of  the  accident.'* 

Due  notice  was  given  and  proof  of  loss 
furnished,  but  payment  refused.  The  assign- 
ment to  plaintiff  was  alleged  and  he  prayed 
for  judgment  in  the  sum  of  $300. 

The  demurrer  sustained  contained  two 
grounds:  (1)  That  plaintiff  was  seeking  to 
recover  for  a  loss  which  was  the  [432]  re- 
sult of  and  in  consequence  of  hernia,  though 
the  defendant  was  exempted,  by  the  condi- 
tions of  the  section  quoted,  from  the  pay- 
ment thereof;  and  (2)  that  the  accident  was 
not  the  sole  cause  of  the  loss  of  time,  in- 
dependent of  all  others. 

The  ruling  on  the  demurrer  was  on  the 
theory  that,  though  the  injury  was  acciden- 
tal, and  cause  of  the  hernia,  no  recovery 
could  be  had  for  that  the  loss  of  time  was 
due  to  an  operation  rendered  necessary  in 
consequence  of  the  hernia.  In  so  ruling,  the 
court  admittedly  was  influenced  against  its 
own  inclination  by  the  opinion  in  Kelsey  v. 
Continental  Casualty  Co.  131  la.  207,  108 
X.  W.  221,  8  L.R.A.(N.S.)  1014.  ITie  ex- 
emption from  liability  there  considered  was 
"from  unnecessary  exposure  to  danger  or  to 
obvious  risk  to  injury  from  hernia,  orchitis, 
fits,  vertigo,  somnambulism,"  in  which  case 
but  one  tenth  of  the  indemnity  should  be 
paid;  and  the  court  said,  apparently  without 
attention  being  calleil  to  the  authorities: 
"In  our  judgment  this  language  is  open  to 
but  one  interpretation,  and  that  is  that,  for 
loss  of  time,  resulting  wholly  or  in  part  from 
hernia  accidentally  produced,  the  amount 
which  the  company  undertakes  to  pay  is  but 
one  tenth  of  the  indemnity  or  benefits  which 
the  insured  would  be  entitled  to  receive  for 
a  like  loss  of  time  occasioned  by  injuries  not 
enumerated  as  being  within  the  exceptions  or 
restrictions  contained  in  said  sixth  clause  of 
the  policy.** 

The  opinion  discloses  that  the  main  con- 
tention was  with  reference  to  the  admissi- 
bility of  oral  evidence  tending  to  show  a 
waiver  of  the  printed  conditions  of  the  policy. 
At  any  rate,  a  re-examination  of  the  question 
leaves  no  doubt  that  the  ruling  is  contrary  to 
the  accepted  canons  of  construction  which  ob- 
tain in  such  cases,  as  well  as  to  the  great 
weight  of  authority  and  should  be  overruled. 
(See  cases  collected  in  8  L.R.A.(N.S.)  1014.) 

The  primary  purpose  of  this  association 
was  to  furnish  indemnity  against  the  injury 
of  its  members  for  loss  of  time  on  account 


of  bodily  injury  effected  through  external, 
violent  and  accidental  means,  and  it  is  not 
questioned  that  the  injury  [433]  of  the  in- 
sured was  of  this  character.  The  loss  of  time 
was  the  proximate  consequence  of  the  acci- 
dental injury  of  his  person,  and  the  hernia 
merely  secondary.  The  conditions  of  the 
section  defining  the  exemptions  plainly  in- 
dicate what  was  intended;  for  therein  it  is 
provided:  first,  that  disability  shall  be  one 
''caused  by  bodily  injury  which  is  external, 
violent  and  accidental;"  second,  that  the  acci- 
dent be  the  proximate,  sole  and  only  cause 
of  the  disability;  and  third,  it  must  not 
have  been  in  consequence  of  medical  treat- 
ment "except  an  operation  made  necessary 
by  the  particular  injury."  Such  was  the 
injury  to  Hopkins,  and  the  hernia  a  conse- 
quence thereof  and  not  a  cause.  A  single 
cause  may  produce,  and  ordinarily  does  pro- 
duce, more  than  one  effect;  and  in  this  case 
it  may  well  be  said  that  the  accident  pro- 
duced two  effects,  i.  e.,  hernia  and  disability. 
It  does  not  follow  that  there  were  two  proxi- 
mate causes,  however.  Ordinarily,  the  direct 
and  proximate  cause  is  that  which  sets  in 
motion  a  train  of  events  which  bring  about 
a  result  without  the  intervention  of  any 
force  operating  or  working  actively  from  a 
new  and  independent  source.  Thus,  a  neg- 
ligent act  causes  a  nervous  shock,  and  from 
the  shock  a  physical  injury  results;  but  the 
proximate  cause  of  the  injury  is  the  negli- 
gent act.  The  exemption  clause  contemplates 
hernia  as  the  accidental  cause  of  the  dis- 
ability; for  the  association  is  relieved  of 
compensating  for  loss  of  time  only  when  the 
injury  is  the  result  of  or  in  consequence  of 
hernia.  This,  of  course,  refers  to  the  proxi- 
mate consequence  or  recult  of  the  moving, 
active  cause.  The  most  that  cau  be  claimed 
is  that  the  language  of  the  exemption  is 
ambiguous  and  susceptible  of  two  construe* 
tions.  Hernia  may  be  caused  by  external 
violence  or  it  may  arise  from  internal  causes ; 
and  if  by  the  language  it  was  intended  only 
to  exclude  liability  for  death  or  disability 
caused  directly  or  indirectly  by  hernia  which 
might  arise  from  internal  causes,  then  the 
defense  is  liable.  But  if  it  was  intended  to 
[434]  exempt  the  association  from  liability 
when  the  hernia  was  a  consequence  of  exter- 
nal cause  due  to  accident  such  as  described  in 
the  policy,  then  it  is  not  liable.  The  lan- 
guage of  the  policy  is  susceptible  to  either 
construction;  and  if  so,  as  defendant  pre- 
pared the  contract,  that  most  favorable  to 
the  insured  must  be  adopted.  Moreover,  it 
would  seem,  in  view  of  the  object  of  the  asso- 
ciation, more  reasonable  that  its  purpose 
was  to  obviate  liability  for  loss  of  time  due 
to  hernia  having  no  sort  of  connection  with 
or  dependence  on  external  violence  or  acci- 
dental means,  but  being  of  itself  the  proxi- 
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mate  cause  or  one  of  the  causes  of  the  dis* 
ability.  Thus  the  loss  of  time  might  be  due 
to  disability  caused  by  an  accidental  plus 
hernia,  which,  in  its  origin,  had  no  relation 
to  the  accident;  and,  if  the  loss  resulted 
from  both  combined,  then,  under  the  condi- 
tions of  the  policy,  there  could  be  no  recovery. 
But  if  the  hernia  is  caused  solely  by  the  acci- 
dent and  is  merely  one  of  the  links  in  the 
chain  of  causation,  as  in  this  case,  it  and 
the  consequences  thereof  are  the  very  dis- 
abilities for  which  the  contract  furnishes 
indemnity  and  such  is  the  voice  of  authority. 
See  Miner  v.  Travelers'  Ins.  Co.  3  Ohio  Dec. 
289,  2  Ohio  N.  P.  103.  In  Travelers'  Ins.  Co. 
V.  Murray,  16  Colo.  206,  25  Am.  St.  267,  26 
Pac.  774,  in  speaking  of  a  similar  provision 
contained   in  the  policy,  the  court   said: 

*'The  hernia  must  be  regarded  as  the  re- 
sult of  the  accident  that  caused  the  death; 
the  cause  of  death;  the  force  of  the  blow 
received;  the  consequent  injury  arising  from 
the  concussion,  and  the  hernia  as  resulting. 
Deceased  was  insured  against  the  accident  by 
the  terms  of  the  body  of  the  policy.  Had  he 
died  of  ordinary  hernia,  not  produced  by  a 
serious  and  violent  injury,  appellant  would 
prcbably  have  been  released  from  payment; 
but  when  the  hernia  is  the  accidental  result 
of  the  force  of  the  blow,  it  cannot  be  regarded 
as  excepted.    .    .    . 

"The  business  of  the  company  is  to  insure 
against  accident.  The  object  of  the  insured 
in  making  the  contract  was  [435]  to  secure 
compensation  and  support  in  case  of  injury 
or  disability  arising  from  accident,  and,  in 
case  of  accidental  death,  to  furnish  a  fund 
for  the  benefit  of  the  mother.  The  contract 
in  the  policy  for  and  on  which  he  paid  the 
consideration  was  to  pay  the  mother  $1,500 
'if  death  shall  result  .  .  .  from  bodily 
injuries  effected  during  the  term  of  this 
insurance  through  external,  violent  and  acci- 
dental means.'  That  the  contingency  against 
which  he  insured  did  happen,  and  death  en- 
sued, is  uncontradicted;  that  the  bodily  in- 
juries resulting  in  death  were  received 
'through  externa],  violent  and  accidental 
means'  was  established  beyond  controversy. 
Such  construction  must  be  given  to  contracts 
of  this  kind  as  was  evidently  contemplated 
by  the  parties,  and,  while  so  construing  them 
as  to  protect  the  insurer  against  fraud,  decep- 
tion and  miiBrepresentation,  give  the  insured 
the  benefit  of  his  contract  and  consideration 
for  the  premium  paid."  In  Freeman  v.  Mer- 
cantile Mut.  Ace.  Assoc.  150  Mass.  361,  30 
N.  E.  1013,  17  L.R.A.  753,  the  exemption 
provided  that  the  benefit  should  not  extend 
'to  any  case  in  which  death  or  disability 
occurs  in  consequence  of  disease,  or  which 
may^  have  been  causetl  by  any  surgical  opera- 
tion, or  medical  or  mechanical  treatment, 
unless  paid  of>pration  or  treatment  shall  have 
been    undertaken    for    the    relief    of    injuries 


which  entitle  the  member  to  the  benefits  of 
this  association,  nor  to  any  case  except  where 
ikq  injury  is  the  proximate  cause  of  the 
disability  or  death." 

The  insured  died  of  peritonitis  and  the  evi- 
dence tended  to  show  that  it  was  induced  by 
a  fall  and  there  was  some  evidence  indicating 
that  he  had  previously  suffered  from  the  dis- 
ease. To  the  contentions  of  defendant  that 
it  was  not  liable  even  if  the  disease  were 
caused  by  the  accident,  the  court  said: 

**The  principal  question  in  the  case  iSj 
'What  kind  of  cause  is  to  be  deemed  "proxi- 
mate," within  the  meaning  of  the  policy?* 
Where  different  forces  and  conditions  concur 
in  producing  a  result,  it  is  often  difficult  to 
determine  which  is  [436]  properly  to  be  con- 
sidered the  cause,  and  in  dealing  with  sucii 
cases  the  maxim,  cwusa  proxima  non  rcmota 
spectaiuTy  is  applied.  But  this  does  not  mean 
that  the  cause  or  condition  which  is  nearest 
in  time  or  space  to  the  result  is  necessarily 
to  be  deemed  the  proximate  cause.  It  means 
that  the  law  will  not  go  further  back  in  the 
line  of  causation  than  to  find  the  active, 
efficient,  procuring  cause,  of  which  the  event 
under  consideration  is  a  natural  and  probable 
consequence,  in  view  of  the  existing  circum- 
stances and  conditions.  The  law  does  not 
consider  the  cause  of  causes  beyond  seeking 
the  efficient,  predominant  cause,  which,  fol- 
lowing it  no  further  than  those  consequences 
that  might  have  been  anticipated  as  not  un- 
likely to  result  from  it,  has  produced  the 
effect.  An  injury  which  might  naturally  pro- 
duce death  in  a  person  of  a  certain  tempera- 
ment or  state  of  health  is  the  cause  of  his 
death,  if  he  dies  by  reason  of  it,  even  if  he 
would  not  have  died  if  his  temperament  or 
previous  health  had  been  different;  and  this 
is  BO  as  well  when  death  comes  through  the 
medium  of  a  disease  directly  induced  by  the 
injury  as  when  the  injury  immediately  inter- 
rupts the  vital  processes." 

And  the  court  approved  of  the  following 
instruction : 

''Upon  the  question  as  to  whether  peritoni- 
tis, if  that  caused  his  death,  is  to  be  deemed 
a  'disease,'  within  the  meaning  of  this  policy, 
and  the  proximate  cause  of  death,  within  the 
meaning  of  this  policy,  so  as  to  prevent  a 
recovery,  depends  upon  the  question  whether 
or  not  before  the  time  of  the  fall,  and  at  the 
time  of  the  fall,  he  had  then  the  disease,  was 
then  suffering  with  the  disease  If  he  was, 
then,  in  the  sense  of  the  policy,  although 
aggravated  and  made  fatal  by  the  fall,  he 
cannot  recover.  But  if,  owing  to  existing 
lesion  caused  by  that  disease,  but  having  not 
the  disease  at  the  time,  the  same  kind  of 
malady,  that  is,  peritonitis,  was  started  up, 
tlie  company  is  to  be  answerable,  although, 
if  there  had  been  a  normal  state  of  things, 
the  fall  would  not  have  occasioned  such  a 
result." 
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[437]  In  Omberg  ▼.  U.  S.  Mutual  Aec. 
Assoc.  101  Kj.  303,  40  S.  W.  909,  72  Am. 
SL  Rep.  413,  the.  exemption  was  "from  poi- 
soning in  any  form  or  manner  or  contact 
with  poisonouB  aubatanx^es."  The  bite  of  an 
insect  resulted  in  blood  poisoning  and  the 
subsequent  death  of  the  insured,  and  the 
court  held  that  death  so  caused  was  not  the 
result  of  "poisoning  in  any  form  or  manner," 
saving:  "The  blood  poisoning  was  conse- 
quent on  the  wound;  the  bite  would,  there- 
fore, be  the  proximate  cause  of  death." 

In  National  Ben.  Assoc,  v.  Grauman,  107 
Ind.  288,  7  N.  £.  233,  the  exemption  was  that 
the  benefits  of  the  certificate  should  not  ex- 
tend to  any  case  in  which  death  or  disability 
should  not  occur  in  consequence  of  disease. 
The  assured  sustained  bad  injuries  which 
were  oceasioned  by  two  separate  falls  which 
resulted  in  apoplexy  and  subseqaenily  in 
death,  and  "Though  the  fall  and  injury  may 
have  resulted  in  apoplexy  in  consequence  of 
which  death  ensued,"  it  was  held  that  the 
averments  effectually  excluded  the  inference, 
that  death  resulted  in  consequence  of  disease, 
within  the  terms  of  the  policy. 

In  Atlanta  Ace  Assoc,  v.  Alexander,  104 
Ga.  709„  30  S.  E.   030,  42  L.R.A.   188,  the 
exemption  was  from  "Injuries  or  death  re- 
sulting from  or  caused  directly  or  indirectly, 
wholly  or  in  part,  by  disease  or  bodily  in- 
Grmity,  hernia     .     .     .     rupture,"  etc.,  and 
the  court  said :    "We  think  that  where  hernia 
is  produced  by  a  sudden  and  accidental  strain 
and  the  insured  shortly  afterwards  dies  there- 
from, the  association  is  not  exempt  under 
this  clause.    Such  a  construction  would  make 
the  policy  very  misleading  to  the  insured." 
It  would  be,  as  was  said  by  Willes,  in  the 
case  of  Fitton  v.  Accidental  Death  Ins.  Co.  17 
C.  B.  N.  S.  122,  112  E.  C.  L.  122,  "a  most 
illusory  policy."     In  Thornton  v.  Travelers* 
Ins.  Co.  116  Ga.  121,  42  S.  E.  287,  04  Am.  St. 
Rep.  90,  the  court  had  before  it  a  similar 
exemption.     The   assured  was   afflicted  with 
what  is  known  as  a  reducible  hernia  and  wore 
a  truss.     A   sudden   lurch   of   the  train  on 
which   he   was   riding   threw   him   violently 
[438]  to  one  side  and  the  truss  struck  against 
the  arm  of  one  of  the  seats,  the  blow  pro- 
ducing what  is  termed  a  "strangulated  her- 
nia."   A  surgical  operation  was  necessarily 
performed  and,  as  a  consequence,  the  insured 
was  totally  disabled.    It  was  contended  that 
the  loss  of  time  in  consequence  thereof  did 
not  result  from   "a  bodily   injury   inflicted 
through     external     violent     and     accidental 
means,"  but  was  directly  or  indirectly  the  re- 
sult of  the  hernia  previously  existing.     On 
the  other  hand,  the  insured  contended  that 
the  hernia    previously   existing   was    not    a 
proximate  cause  of  the  injury ;  that  it  would 
have  resulted  had  he  been  sound  and  that  the 
company  was  liable,  for  he  was  injured  as 
the  result  of  an  accident  within  the  meaning 


of  the  policy.  The  court  held  that  the  "true 
test  to  be  applied,  in  order  to  determine 
whether  there  is  a  liability  under  the  con- 
tract, is  whether  the  condition  of  the  insured 
in  having,  at  the  time  of  the  accident,  a 
reducible  hernia  contributed  to  the  accident 
in  whole  or  in  part,  directly  or  indirectly. 
If  it  did  so  contribute,  the  company  would 
not  be  liable.  But  if  the  existence  of  the 
hernia  in  the  system  of  the  insured  at  the 
time  of  the  accident  did  not  substantially 
contribute  wholly  or  partly,  directly  or  in- 
directly, in  bringing  about  the  injury,  but 
merely  aggravated  the  consequences  of  the 
accident,  then  the  plaintiff  would  be  entitled 
to  recover.  If  the  insured  had  been  a  per- 
fectly sound  man  at  the  date  of  the  accident 
and  it  had  resulted  in  producing  a  hernia, 
the  company  would  be  liable." 

Judge  Sanborn  in  Western  Commercial 
Travelers'  Assoc,  v.  Smith,  5d  U.  S.  App. 
393,  29  C.  C.  A.  392,  40  L.R.A.  663,  85  Fed. 
401,  in  considering  a  similar  case,  thus  stated 
the  principle: 

"If  the  death  was  caused  by  bodily  injuries 
effected  by  external,  violent,  and  accidental 
means  alone,  the  association  was  liable  to 
pay  the  promised  indemnity.  II  the  death 
was  caused  by  a  disease  which  was  not  the 
result  of  any  bodily  infirmity  or  disease  in 
existence  at  tlie  time  of  the  accident,  but 
which  was  itself  caused  by  the  external, 
violent,  and  accidental  [439]  means  which 
produced  the  bodily  injury,  the  association 
was  equally  liable  to  pay  the  indemnity. 
In  such  a  case,  the  disease  is  an  effect  of  the 
accident,  the  incidental  means  produced  and 
used  by  the  original  moving  cause  to  bring 
about  its  fatal  effect,  a  mere  link  in  the 
chain  of  causation  between  the  accident  and 
the  death,  and  the  death  is  attributable,  not 
to  the  disease,  but  to  the  causa  causanSy  to 
the  accident  alone." 

In  Summers  v.  Fidelity  Mut.  Aid  Assoc. 
84  Mo.  App.  605,  on  this  subject,  the  court 
said: 

*'In  accident  insurance,  where  a  person  is 
insured  against  bodily  injuries  which  arc 
effected  by  external,  violent  and  accidental 
means,  and  an  accident  produces  the  hernia 
causing  death,  the  insurer  will  be  liable. 
For  the  insurance  is  against  accidents  and 
if  hernia  result  from  the  accident,  it  will  no 
more  exempt  the  insurer  than  if  it  had  not 
been  named  as  a  cause  of  exemption." 

We  have  discovered  no  well-considered  case 
to  the  contrary.  An  intermediate  court  in 
New  York  so  decided  without  discussion  or 
citation  of  authority.  Sweeney  v.  National 
Relief  Assur.  Assoc*  62  Misc.  797,  101  N.  Y. 
S.  797;  Bacon  v.  U.  S.  Mutual  Ace.  Assoc. 
123  N.  Y.  304,  25  N.  E.  399,  20  Am.  St.  Rep. 
748,  9  L.R.A.  617,  held  that  death  resulted 
directly  from  disease. 
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In  Smith  v.  Accident  Insurance  Co.  5  Ex. 
302,  the  exemption  covered  secondary  causes 
arising  within  the  system  of  the  insured  be- 
fore or  at  the  time  or  following  such  acci- 
dental injury  and  hence  the  case  is  not  in 
point. 

In  Keen  v.  Continental  Casualty  Company, 
decided  at  the  present  term  (April  7,  1916), 
the  exemption  was  "where  accidental  injury 
results  in  hernia.''  In  Fitton  v.  Accidental 
Death  Ins.  Co.  17  C.  B.  N.  S.  122,  112  E.  C. 
L.  122,  similar  exemptions  in  a  policy  were 
construed  and  it  was  held  that  death  through 
hernia  caused  solely  and  directly  by  external 
violence  followed  by  a  surgical  operation  per- 
formed for  the  purpose  of  relieving  the  pa^ 
tient  was  not  within  the  exception. 

It  is  unnecessary  to  direct  attention  to 
other  decisions.  [440]  Enough  has  been 
said  to  vindicate  our  conclusion  that  the 
court  erred  in  sustaining  the  demurrer  and 
its  ruling  is 

Reversed. 

All  the  Justices  concur. 


NOTE. 

Coiutrvotion  of  Hernia  Clause  in  Aoei- 
dent  Inanranee  Poliey. 


General  Rule,  710. 
Application  of  Rule,  710. 
Limitation  of  Rule,  713. 


General  Rule, 


Generally  a  special  provision  in  an  accident 
insurance  policy  excepting  disability  or  death 
due  to  hernia  or  rupture  does  not  relieve  the 
insurer  from  liability  where  the  proximate, 
cause  of  the  death  or  disability  is  hernia 
or  rupture  caused  by  an  accidental  injury. 
Fitton  V.  Accidental  Death  Ins.  Co.  17  C.  B. 
N.  S.  122,  112  E.  C.  li.  122;  Travelers  Ins. 
Co.  V.  Murray,  16  Colo.  296,  26  Pac.  774,  25 
Am.  St.  Rep.  267;  Atlanta  Ace,  Assoc,  v. 
Alexander,  104  Ga.  709,  30  S.  E.  939,  42 
L..R.A.  188;  Thornton  v.  Travelers'  Ins.  Co. 
116  Ga.  121,  126,  42  S.  E.  287,  94  Am.  St. 
Rep.  99;  Summers  v.  Fidelity  Mut.  Aid 
Assoc.  84  Mo.  App.  605;  Miner  v.  Travelers* 
Ins.  Co.  3  Ohio  Dec.  289,  2  Ohio  N.  P.  103. 
See  also  Skinner  v.  Commercial  Travelers' 
Mut.  Ace.  Assoc.  190  Mich.  363,  157  N.  W. 
105;  Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100 
Mo.  App.  002,  75  S.  W.  180;  Cronkhite  v. 
Travelers'  Ins.  Co.  75  Wis.  116,  43  N.  W. 
731,  17  Am.  St.  Rep.  184.  And  see  the  re- 
ported case  which  overrules  Kelsey  v.  Conti- 
nental Casualty  Co.  131  la.  209,  108  N.  W. 
221,  8  L.R.A.(X.S.)  1014. 

Thus  in  Summers  v.  Fidelity  Mut.  Aid 
Assoc.    84    Mo.    App.    605,    the    court    said: 


"There  is  a  provision  indorsed  on  the  policy 
exempting  the  defendant  from  liability  where 
the  death  is  caused  by  hernia.  There  is  no 
doubt  that  in  this  case  the*  death  was  caused 
by  hernia,  but  it  was  hernia  which  was  itself 
caused  by  an  accident.  In  accident  insur- 
ance, where  a  person  is  insured  against  bodily 
injuries  which  are  effected  by  external,  vio- 
lent and  accidental  means,  and  an  accident 
produces  the  hernia  causing  death,  the  in- 
surer will  be  liable.  For  the  insurance  is 
against  accidents  and  if  hernia  result  from 
the  accident,  it  will  no  more  exempt  the  in- 
surer than  if  it  had  not  been  named  as  a 
cause  of  exemption." 

Application  of  Rule* 

In  Travelers'  Ins.  Co.  v.  Murray,  16  Colo. 
296,  26  Pac.  774,  25  Am.  St.  Rep.  267,  the 
action  was  on  an  accident  policy  which  read 
in  part  as  follows:  "This  insurance  does  not 
cover  disappearance;  nor  injuries  of  which 
there  are  no  visible  mark  upon  the  body;  nor 
accident  nor  death  or  disability  resulting 
wholly  or  partly,  directly  or  indirectly,  from 
any  of  the  following  causes,  or  while  so  en- 
gaged or  BO  afflicted:  .  .  .  Medical  or 
surgical  treatment;  .  .  .  disease  or  bodily 
infirmity;  hernia,  fits,  vertigo,  sleep-walk- 
ing." It  appeared  that  the  insured  while  en- 
gaged in  his  duties  as  fireman  on  an  engine 
received  an  injury  supposed  to  be  from 
slipping  and  falling,  and  striking  his  bowels 
upon  some  part  of  the  machinery,  causing  a 
rupture  and  an  inguinal  hernia.  An  attempt 
to  reduce  it,  and  to  keep  the  protruding  por- 
tion of  the  bowels  in  place  by  ordinary  and 
artificial  methods,  proving  unsuccessful,  and 
the  hernia  becoming  strangulated,  a  surgical 
operation  was  performed,  which  was  not  suc- 
cessful and  death  followed.  After  holding 
that  the  insurer  had  failed  to  establish  an 
alleged  pre-existing  hernia,  the  court  said: 
"That  the  insured  died  from  peritonitis  re- 
sulting from  the  surgical  operation  is  unim- 
portant, when  the  fact  is  established  that 
death  was  inevitable  without  the  operation, 
and  that,  after  a  consultation  of  skilled 
physicians,  the  operation  was  resolved  upon — 
necessarily  dangerous — as  the  only  possible 
means  of  preserving  life.  It  is  ably  urged  in 
argument  that  deceased  died  of  hernia,  a 
cause  of  death  excepted  by  the  policy.  Al- 
though appellant  in  its  third  special  defense, 
which  is  verified,  averred  'that  the  cause  of 
said  death  was  medical  and  surgical  treat- 
ment, and  no  other  cause,'  which  seems  to  be 
greatly  at  variance  with  tlie  theory  of  the 
argument,  counsel,  perhaps,  was  not  precluded 
by  it.  We  cannot  adopt  the  construction 
of  the  exception  in  the  contract  of  insurance 
so  ably  urged.  The  hernia  must  be  regarded 
as  the  result  of  the  accident  that  caused  the 
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death ;  tlie  cause  of  death ;  the  force  -of  the 
Mow  received;  the  consequent  injury  arising 
from  the  concussion,  and  the  hernia  as  re- 
sulting. Deceased  was  insured  against  the 
accident  by  the  terms  of  the  body  of  the 
policy.  Had  he  died  of  ordinary  hernia,  not 
produced  by  a  serious  and  violent  injury, 
i^pellant  would  probably  have  been  released 
from  payment;  but  when  the  hernia  is  the 
accidental  result  of  the  force  of  the  blow,  it 
cannot  be  regarded  as  excepted.  In  this  view, 
both  the  contract  of  insurance  and  the  exoep* 
tion  can  be  allowed  to  stand  without  doing 
violence  to  either — ^a  rule  always  adopted 
when  practicable.  If  not  so  construed,  the 
exception  must  yield  in  this  instance.  It  is 
^the  fundamental  rule  of  interpretation  that 
policies  of  insurance  are  to  be  construed  most 
strongly  against  the  insurers  who  frame 
them.'  Insurance  of  KcHrth  America  Co.  ▼. 
Crandall  [120  U.  S.  527,  7  S.  Ct.  686,  30  U. 
iS.  (L.  ed.)  740];  Burkhard  v.  Travellers' 
Ins.  Co.  102  Pa.  St.  262.  It  is  now  well 
recognized  as  a  general  rule,  that  where  an 
exception  to  a  policy  of  insurance  is  capable 
of  two  meanings,  the  one  is  to  be  adopted 
which  is  most  favorable  to  the  insured. 
State  Ins.  Co.  v.  Homer,  14  Colo.  391;  May, 
Ins.  §§  172-179;  Wood,  Ins.  §§  141-146; 
Allen  V.  St.  Louis  Ins.  Co.  85  N.  Y.  473; 
Western  Ins.  Co.  v.  Cropper,  32  Pa.  St.  351. 
The  business  of  the  company  is  to  insure 
against  accident.  The  object  of  the  insured 
in  making  the  contract  was  to  secure  com* 
pensation  and  support  in  case  of  injury  or 
disability  arising  from  accident,  and,  in  case 
of  accidental  death,  to  furnish  a  fimd  for 
the  benefit  of  the  mother.  The  contract  in 
the  policy  for  and  on  which  he  paid  the  con- 
sideration was  to  pay  the  mother  $1,500,  4f 
death  shall  result  .  .  •  from  bodily  in- 
juries effected  during  the  term  of  this  insur- 
ance through  external,  violent  and  accidental 
means.'  That  the  contingency  against  which 
lie  insured  did  happen,  and  death  ensued,  is 
uncontradicted;  that  the  bodily  injuries  re- 
sulting in  death  were  received  'through  ex- 
ternal, violent  and  accidental  means'  was  es- 
tablished beyond  controversy.  Such  construc- 
tion must  be  given  to  contracts  of  this  kind 
as  was  evidently  contemplated  by  the  parties, 
and  while  so  construing  them  as  to  protect 
the  insurer  against  fraud,  deception  and 
misrepresentation,  give  the  insured  the  bene- 
fit of  his  contract  and  consideration  for  the 
premium  paid.  Where,  as  in  this  case,  there 
"was  no  evidence  of  fraud  or  intentional  im- 
position, the  defense  must  fail." 

In  Atlanta  Aec.  Assoc,  v.  Alexander,  104 
-Oa.  709,  50  S.  E.  939,  42  L.R.A.  188,  the 
policy  sued  on  insured  against  personal 
bodily  injuries  effected  through  external, 
violent,  and  accidental  means,  subject  to 
the   charter    and    by-laws    of    the    associa- 


tion. The  policy  provided  that  "this  in- 
surance shall  not  cover  .  .  .  injuries  of 
which  there  is  no  visible  mark  upon  the  body, 
nor  accidental  injuries  or  death  resulting 
from  or  caused  directly  or  indirectly,  wholly 
or  in  part,  by  disease  or  bodily  infirmity, 
hernia,  .  .  .  rupture,"  etc.  It  was  al- 
leged that  the  insured,  ''by  the  unexpected 
and  unforeseen  result  of  using  a  heavy  ham- 
mer, and  by  external,  violent  and  accidental 
means,  was  injured  by  the  laceration,  tearing, 
and  wounding  of  his  person,  producing  an 
expulsion  of  the  intestines  through  said 
wounds,  the  same  being  the  direct  and  imme- 
diate result  of  said  external,  violent  and 
accidental  means;  and  that  from  said  result 
alone  he  died  in  less  than  two  days."  In 
holding  that  the  insurer  was  liable  on  the 
policy  the  court  said:  "It  is  claimed  by 
counsel  for  plaintiff  in  error  that,  even  if 
the  injury  in  this  case  was  caused  by  acci- 
dental means,  the  death  of  plaintiff's  hus- 
band was  caused  by  hernia,  and  that  the 
association  is  relieved  of  liability  by  a  clause 
of  the  policy  which  provides  that  the  insur- 
ance shall  not  cover  'injuries  or  death  result- 
ing from  or  caused  directly  or  indirectly, 
wholly  or  in  part,  by  disease  or  bodily  in- 
firmity, hernia,  .  .  .  rupture,'  etc.  We 
do  not  agree  with  him  in  his  construction  of 
this  clause  of  the  policy.  We  think  that 
where  hernia  is  produced  by  a  sudden  and 
accidental  strain  and  tlie  insured  shortly 
afterwards  dies  therefrom,  the  association 
is  not  exempt  under  this  clause.  Such  a  con- 
struction would  make  the  poliey  very  mis- 
leading to  the  insured." 

In  Thornton  v.  Travelers'  Ins,  Co.  116  Ga. 
121,  42  S.  £.  287,  94  Am.  St.  Rep.  99,  the 
policy  sued  on  contained  a  stipulation  that 
"this  insurance  shall  not  cover  .  .  .  acci- 
dent, nor  injuries,  nor  disability,  nor  death, 
nor  loss  of  limb  or  sight,  resulting  wholly  or 
partly,  directly  or  indirectly,  .  .  .  from 
hernia."  It  appeared  that  the  insured,  who 
had  a  pre-existing  "reducible  hernia,"  suf- 
fered a  blow  on  the  truss  which  he  was 
wearing,  which  resulted  in  a  strangulated 
hernia.  The  court  said:  "It  is  distinctly 
provided  in  the  policy  now  before  us  that  if 
the  injury  is  one  resulting  wholly  or  partly, 
directly  or  indirectly,  from  hernia,  the  com- 
pany is  not  liable.  ...  If  the  hernia  that 
so  existed  did  not  substantially  contribute 
to  the  injury  which  resulted  from  the  acci- 
dent, the  plaintiff  would  be  entitled  to  re- 
cover, notwithstanding  the  fact  that  the 
presence  of  the  hernia  might  aggravate  the 
consequences  of  the  accident,  and  thus  re- 
sult in  the  plaintiffs  disability  continuing 
for  a  longer  time  than  it  would  have  con- 
tinued but  for  the  presence  of  the  hernia. 
The  fact  that  the  plaintiff  had  a  hernia  would 
not  alone  relieve  the  company  from  liability 
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if  his  Injury  was  the  result  of  the  accident. 
The  effect  of  the  stipulation  is  simply  that 
the  company  will  not  be  responsible  for  in- 
juries received  as  a  result  of  an  accident  in 
which  the  existing  hernia  is  either  the  sole 
or  a  contributing  cause.  That  clause  in  the 
policy  which  excepts  from  the  operation  of 
the  policy  injuries  resulting  from  disease, 
etc.,  properly  construed,  excepts  an  accident 
which  is  the  result  of  disease,  and  not  the 
consequences  flowing  from  an  accident  which 
was  entirely  disconnected  with  the  disease. 
To  illustrate:  If  a  policyholder  should 
have  a  serious  and  long-continued  illness, 
such  as  a  fever  of  some  nature,  and  while 
recovering  therefrom,  and  in  a  condition  un- 
able to  resist  successfully  any  serious  shock, 
should  receive  -  a  blow  upon  the  head  from 
falling  plastering,  from  which  death  ulti- 
mately, though  not  immediately,  resulted,  the 
proximate  cause  of  the  death  would  be,  not 
the  fever,  but  the  blow  from  the  plastering, 
although  death  may  not  have  resulted  but 
for  the  debilitated  condition  of  the  injured 
person  resulting  from  the  fever.  In  such  a 
case  the  immediate  cause  of  the  death  was 
the  blow  on  the  head,  though  the  conse- 
quences might  be  the  result  of  the  disease 
from  which  he  suffered.  In  order  to  defeat 
the  recovery  under  such  a  clause  in  the  pol- 
icy it  must  be  shown  that  the  disease  was 
the  substantial  cause  of  the  injury,  and  the 
mere  fact  that  the  disease  may  aggravate  the 
consequences  of  the  iiyury  and  make  them 
more  serious  than  they  would  have  been 
otherwise  does  not  bring  the  case  within  the 
exception  stated  in  the  policy.  Many  other 
illustrations  might  be  used,  but  we  think 
this  sufficient  to  show  that,  in  a  case  like 
the  one  now  under  consideration,  the  insured 
will  not  be  precluded  from  recovering  simply 
because  he  had  a  hernia  and  while  thus 
afflicted  sustained  an  accidental  injury  which 
any  one  even  in  sound  health  would  have 
sustained  under  similar  circumstances,  the 
only  effect  of  the  hernia  being  to  aggravate 
the  consequences  resulting  from  the  accident. 
If  upon  another  trial  of  the  case  it  should 
be  made  to  appear  that  the  fact  that  the 
plaintiff  had  at  the  time  of  the  injury  a 
reducible  hernia  did  not  substantially  con- 
tribute to  the  injury,  he  will  be  entitled  to 
recover  notwithstanding  it  might  appear 
that  the  consequences  resulting  from  the  in- 
jury might  have  been  more  serious  on  account 
of  the  presence  of  the  hernia  than  they 
would  have  been  if  the  plaintiff  had  been  free 
from  this  infirmity.  On  the  other  hand,  if 
it  should  be  made  to  appear  that  the  exist- 
ence of  the  hernia  in  the  system  of  the  in- 
sured was  a  substantial  contributing  cause 
in  bringing  about  the  injury,  and  the  injury 
was  the  result,  either  in  whole  or  in  part, 
directly  or  indirectly,  from  the  fact  that  at 
the   time   it  was  'inflicted   the   insured   had 


within'  his  system  the  reducible  hernia,  theo 
the  defendant  would  have  made  out  its  de- 
fense, and  the  plaintiff  would  not  be  en- 
titled to  recover." 

In  Fitton  v.  Accidental  Death  Ins.  Co.  17 
C.  B.  N.  S.  122,  112  E.  C.  L.  122,  the  action 
was  on  a  policy  of  insurance  which  specifi- 
cally provided  that  it  insured  against  ali 
forms  of  sprains,  wounds,  etc.,  but  that  it  did 
not  insure  against  hernia  or  any  other  dis- 
ease or  cause  arising  within  the  system  of 
the  insured  before  or  at  the  time  or  follow- 
ing such  accidental  injury,  etc.  Williams,  J., 
said:  "I  must  confess  I  have  entertained 
considerable  doubt  in  the  course  of  the  argu- 
ment, though  the  point  really  is  a  remarkably 
simple  one.  It  is  to  my  mind  merely  a 
question  whether  the  proviso  at  the  end  of 
the  first  condition,  that  the  company  does 
not  insure  against  death  or  disability  arising 
from  hernia,  means  hernia  generally,  whether 
arising  from  external  violence  or  arising 
within  the  system,  and  whether  'hernia'  is 
governed  by  the  other  words  'or  any  other 
disease  or  cause  arising  within  the  system 
of  the  insured  before  or  at  the  time  or  fol- 
lowing such  accidental  injury.'  If  we  decide 
that  the  company,  on  the  true  construction 
of  the  condition  are  liable  where  the  death 
or  disability  arises  from  hernia  caused  by 
external  violence,  the  plea  is  clearly  a  bad 
plea.  Looking  at  the  language  of  the  policy, 
and  taking  the  first  condition  all  together, 
upon  the  best  interpretation  I  can  put  upon 
it,  I  am  of  opinion  that  it  means  to  exempt 
the  company  from  liability  only  where  the 
hernia  arises  within  the  system.  As  far  as 
I  can  understand  the  subject,  I  think  that 
is  the  fair  interpretation  of  the  lan^age 
used.  Hernia  is  not  in  all  cases  a  disease 
arising  within  the  system.  It  may  or  may 
not  do  so.  I  think  the  company  are  not  re- 
lieved from  responsibility  where  the  hernia 
is  caused  by  external  violence.  I  therefore 
think  the  plaintiff  is  entitled  to  judgment.'^ 

In  Miner  v.  Travelers'  Ins.  Co.  3  Ohio  Dec. 
289,  2  Ohio  N.  P.  103,  the  action  was  on  an 
accident  policy  which  excepted  liability  for 
death  "resulting  wholly  or  partly,  directly 
or  indirectly"  from  hernia.  It  appeared  that 
the  insured  died  from  strangulated  hernia 
resulting  from  an  accidental  injury  to  his 
groin.  In  holding  that  the  insurer  was  liable 
under  the  policy  the  court  said:  "The  most 
favorable  conclusion  for  the  defendant  that 
can  be  affirmed  is  that  the  exception  is  am- 
biguous. It  is  susceptible  of  two  construc- 
tions. Witliout  the  aid  of  scientifie  evidence, 
it  can  be  said  that  hernia  may  be  caused  by 
external  violence,  or  it  may  arise  from  inter- 
nal causes.  If  the  exception  in  this  policy 
only  intended  to  exclude  liability  for  death 
that  was  caused,  indirectly  or  directly,  ex- 
olusively  or  jointly,  by  hernia  which  arose 
from  internal  causes,  then  the  defendant  ia 
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liable;  because  the  answer  does  not  aver 
that  its  cause  waa  internal.  If  it  intended 
to  exempt  the  company  from  liability,  wlien 
the  hernia  was  caused  by  external  causea, 
then  it  is  not  liable.  It  seems  to  be  the 
more  reasonable  view  that  it  only  absolyes 
the  compaay  wiien  the  -hernia,  as  one  of  two 
or  more  causes  of  death,  has  no  sort  of  con- 
nection with,  or  dependence  upon,  external, 
violent  and  accidental  means.  A  death  might 
he  caused  by  an  accident,  plus  hernia,  which 
in  its  origin  had  no  relation  to  the'  accident. 
It  might  require  both  to  produce  death.  Such 
a  case  would  be  within  the  obvious  meaning, 
of  the  exception,  because  the  hernia  is  col- 
lateral to  the  accident.  I  believe  I  am  jus- 
tified in  saying  more  than  this,  and  that  is, 
that  the  exception  does  not,  in  letter  or  in 
spirit,  provide  for  more  than  one  kind  of 
hernia,  namely,  when  death  is  the.  result  of 
several  combining  cavaes,  one  of  them  being 
hernia,  and  where  it  is  only  a  cause.  It  does 
not  provide  for  exemption  where  hernia  is 
not  only  a  cause^  but  is  itself  an  effect  of  the 
other  cause,  or  one  of  the  other  causes,  of 
death,  which  is  clear hr  included  as  a  basis  of 
liability  in  the  leading  condition  of  the  pol- 
icy. If  the  company's  object  was  to  create* 
an  exemption  from  liability  where  the  hernia 
was  produced  by  accident,  which  was  the 
proximate  cause  of  death,  it  should  have  been 
expressly  nominated  in  the  exception.'' 

Juimitation  of  Rule, 

It  is  of  course  possible  so  to  frame  a  hernia 
clause  as  to  exclude  liability  for  hernia 
caused  by  an  accident.  Thus  in  Keen  v.  Con- 
tinental Casualty  Co.  1T5  la.  513,  164  N.  W. 
409,  an  action  on  a  policy  of  accident  insur- 
ance which  provided  that  "where  accidental 
injnry  results  in  hernia,  .  .  .  the  amount 
payable  shall  be  one-fourth  of  the  amount 
which  otherwise  would  be  payable  under  this 
policy,  anything  in  this  policy  to  the  con- 
trary notwithstanding,  and  subject  other- 
wiee  to  all  the  conditions  in  this  policy 
contained,"  it  appeared  that  the  deceased  sus- 
tained an  injury  which  resulted  in  hernia. 
The  court  said:  "Here  we  have  a  specific 
provision  of  the  policy  that,  if  an  injury 
results  in  hernia,  the  recovery  is  to  be  but 
one-fourth  the  amount  which  would  otherwise 
he  payable,  notwithstanding  other  provisions 
of  the  policy.  It  is  contended  by  defendant 
that  the  liability  of  the  company  under  the 
express  provisions  of  the  policy  is  limited  to 
one-fourth  of  the  amount  otherwise  due,  and 
there  can  be  no  recovery  in  excess  of  that 
f^Mm,  and  that  provisions  in  policies  of  acci- 
dent insurance  stipulating  for  nonliability, 
or  for  a  reduced  liability  in  the  event  that 
the  insured  id  injured  under  certain  condi- 
tions or  in  certain  designated  ways,  or  in  the 
event  that  the  accident  results  in  certain 
designated    bodily    injuries,    are    valid,    and 


have  been  universally  sustained  by  the  courts. 
.  .  .  We  are  of  opinion  that  the  trial 
court  did  not  err  in  limiting  the  recovery  to 
one-fourth." 

In  Hilts  t.  U.  S.  Casualty  Co.  178  Mo. 
App.  635,  159  S.  W.  771,  the  court  said: 
''As  the  learned  trial  judge  states  in  his 
memorandum  filed  in  overruling  defendant's 
motion  for  a  new  trial,  there  were  false  issues 
raised  in  the  case  below.  One  of  these  was 
whether  the  hernia  in  question  was  due  to 
accident  or  disease.  Much  of  the  testimony 
of  the  learned  medical  experte  who  testified 
in  the  case  was  directed  to  this  issue.  There 
was  ample  evidence  to  support  plaintifT's  con- 
tention that  hernia  is  regarded  by  our  learned 
medical  brethren  as  a  disease  rather  than  as 
the  result  of  accident,  but  their  testimony 
as  to  this  question  was  quite  beside  the  case. 
It  matters  not  to  what  extent  medical  experts 
may  differ  In  their  opinions  ivith  reapeet  to 
this  question,  for  the  reason  that  the  policy 
sued  upon  classAfiea  hernia  as  i^  disease.  The 
policy  consists  of  two  distinct  parts;  one 
portion  thereof  insuring' the  plaintiff  against 
accidents  and  the  other  providing  certain 
indenuiitieS) .  etc.,  in  case  of  disease  or  ill- 
ness. In  the  health  portion  of  the  paKcy  tlie 
defendant  agreed  to  indemnify  plaintiff  in 
the  sum  of  two  hundred  dollars  as  for  sur- 
geon's lees  for  a  surgical  operation  for  a 
radical  cure  lor  scrotal  or  abdominal  hernia. 
The  accident  portion  of  the  pplicy  ocmtained 
no-  provision  for  indemnifying  the  insured 
In  any  way  lor  such  an  operation.  It  there- 
fore follows  that,  regardless  of  the  medical 
views  on  this  question,  the  parties  must  be 
understood  as  having  contracted  with  respect 
to  this  question  with  the  understanding  that 
hernia  was  to  be  classed  as  a  disease,  or  the 
result  ol  a  diseaae,  and  not  as  the  result  of 
an  accident:.  The  defendant  is  therefore  es- 
topped to  now  say  that  hernia  is  something 
other  than  as  clearly  classified  by  it  in  the 
policy  which  it  issued  to  the  plaintiff." 


STATE 
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Proseouting  Attorneys  —  Power  to  Ap- 
point Snbstitnte. 

As   Const,  art.  9,   §   5,  provides  that  the 
office  of  state's   attorney   shall   be   filled  by 
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the  voters  at  an  election,  the  court  may  not, 
as  attempted  by  Acts  1905,  c.  90,  amending 
Pol.  Code,  §  934,  be  authorized  to  supplant 
such  oiBcer,  when  there  is  no  real  temporary 
vacancy,  merely  because  "in  the  opinion  of 
the  court  the  ends  of  justice  would  be  pro- 
moted thereby,"  by  an  appointee  to  file  an 
information  and  prosecute  the  cause. 
[See  note  at  end  of  this  case.] 

Effect  of  Invalid  Appointment. 

The  order  appointing  an  attorney  to  file 
an  information  and  prosecute  the  cause,  being 
void  for  want  of  jurisdiction  to  make  it, 
there  being  no  temporary  vacancy  in  the 
office  of  state's  attorney,  may  be  attacked  by 
motion  to  quash  the  information  filed  by  such 
appointee,  and  this  without  regard  to  the 
question  of  prejudice  from  the  order. 

Appeal  from  Circuit  Court,  Butte  county: 
Rice,  Judge. 

Criminal  action.  George  E.  Flavin  con- 
victed of  embezzlement  and  appeals.  The 
facts  are  stated  in  the  opinion.    Revbbsbd. 

A.  K,  Gardner  and  Buell  do  Denu  for  ap- 
pellant. 

Royal  C.  Johnson,  M.  Harry  O'Brien  and 
Frank  D.  Bwnga  for  respondent. 

[531]  Gates,  J. — The  defendant  was  con- 
victed of  the  crime  of  embezzlement  in 
the  circuit  court  of  Butte  comity,  to  which 
[632]  county  the  case  was  transferred  upon 
defendant's  application.  From  the  judgment 
and  order  denying  a  new  trial  he  has  ap- 
pealed to  this  court. 

The  information  in  this  case  was  sub- 
scribed and  filed  May  13,  1913,  in  the  circuit 
court  of  the  Seventh  judicial  circuit  within 
and  for  Pennington  county  by  Frank  D. 
Bangs,  "Special  State's  Attorney  of  Penning- 
ton County,  South  Dakota,  Acting  under 
Order  of  Court,"  as  informant,  and  was  veri- 
fied by  him.  Thereupon  the  defendant  moved 
to  quashithe  information  for  the  reasons: 

"  ( 1 )  That  said  information  is  not  indorsed 
and  presented  as  prescribed  by  law,  in  that 
the  said  information  was  not  filed  by  the 
state's  attorney  in  and  for  Pennington  coun- 
ty, S.  D.,  as  informant,  nor  has  the  state's 
attorney  in  and  for  said  Pennington  county 
subscribed  his  name  thereto. 

"(2)  That  Frank  D.  Bangs,  purporting  to 
act  as  special  state's  attorney  for  Penning- 
ton county,  S.  D.,  is  and  was  without  any 
authority  so  to  act  as  such  special  state's 
attorney,  and  the  order  purporting  to  appoint 
said  Frank  D.  Bangs  as  special  state's  attor- 
ney was  made  and  entered  without  jurisdic- 
tion, without  authority  of  law,  and  is  null 
and  void." 

On  December  10,  1912,  the  board  of  county 
commissioners  of  Pennington  county  peti- 
tioned Judge  McGee,  circuit  judge,  to  appoint 


a  special  prosecutor  for  Pennington  county 
to  investigate,  commence,  and  prosecute  aU 
civil  and  criminal  actions  that  might  arise 
out  of  the  investigation  of  the  county  reoords^ 
of  said  county  and  recommended  the  appoint- 
ment of  Ftank  D.  Bangs.  The  then  state's- 
attorney  approved  the  petition,  and  on  De- 
cember 14,  1912,  the  court  entered  an  order 
making  the  appointment  accordingly.  Oa 
that  day  the  state's  attorney  resigned  hifr 
office.  On  December  16,  1912,  Patrick  Egan^ 
who  had  been  elected  state's  attorney  at  the 
general  election  of  1912,  qualified  as  state's^ 
attorney  of  said  county  pursuant  to  the  pro- 
visions of  chapter  76,  Laws  1905,  and  at  all 
times  thereafter  was  the  duly  elected,  quali- 
fied, and  acting  state's  attorney  of  that  coun- 
ty. On  December  18,  1912,  the  court  altered 
another  similar  order  upon  the  same  petition 
app6inting  the  said  Bangs  to  perform  the 
duties  of  state's  attorney  of  said  county  in 
connection  with  the  same  matters.  On  May 
13, 1918,  upon  the  same  petition,  and  without 
[533]  any  other  showing  or  proof,  and  with- 
out any  notice  to  Patrick  Egan,  the  then 
state's  attorney,  and  without  any  hearing  to 
determine  the  disqualification  of  said  state's 
attorney  the  trial  court  made  the  following 
order: 

"The  board  of  county  commissioners  of  the 
above  county,  having  on  the  10th  day  of 
December,  1912,  represented  to  this  court 
that  an  investigation  had  been  conducted 
with  relation  to  the  records  of  the  offices  of 
the  county  auditor  and  county  treasurer  of 
said  county,  covering  several  years  prior 
thereto,  and  that  the  same  had  disclosed 
both  civil  and  criminal  liability  on  the  part 
of  certain  former  treasurers  and  auditors,, 
and  that  the  then  state's  attorney,  Albert  B. 
Denu,  was  disqualified  to  represent  the  coun- 
ty and  state  in  proposed  civil  and  criminal 
proceedings  arising  out  of  the  disclosures  of 
such  investigation,  and  praying  that  a  spe- 
cial prosecutor  be  appointed  'to  investigate,, 
commence  and  prosecute  all  civil  and  criminal 
actions  that  may  in  any  manner  arise  out 
of  or  be  connected  with  the  investigation  of 
such  county  records.'  And  the  said  applica- 
tion and  recommendation  having  been  con- 
curred in  and  approved  by  the  said  Albert 
R.  Denu,  state's  attorney,  and  he  having 
joined  in  the  petition  for  the  appointment 
of  a  special  prosecutor  therefor;  and  thi» 
court  being  satisfied  that  the  ends  of  justice 
would  be  promoted  thereby,  and  having 
thereupon  duly  made  its  order  entered  in 
the  minutes  of  said  court,  appointing  one 
Frank  D.  Bangs,  a  suitable  person  and  an 
attorney  at  law,  of  Bapid  City,  8.  D.,  t(^ 
perform  for  the  time  being,  and  in  connec- 
tion with  all  civil  suits  and  criminal  proceed- 
ings arising  out  of  or  connected  with  said 
investigation,  the  duties  required  by  law  to 
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be  performed  by  the  said  state's  attorney. 
And  it  now  appearing  to  the  court  that  under 
and  by  virtue  of  such  order  of  appointment, 
and  a  similar  order  subsequently  entered,  the 
said  Bangs,  as  such  acting  state's  attorney, 
caused  to  be  instituted  three  criminal  prose- 
eutions  against  the  defendant  George  E. 
Flavin,  for  the  alleged  crime  of  embezzlem^it, 
in  the  course  of  which  the  said  Flavin  was 
duly  arrested  upon  warrant  of  arrest  issued 
by  A.  W.  Layman,  justice  of  the  peace  within 
and  for  the  above  county,  in  one  of  which 
prosecutions  the  said  Flavin  was  bound  over 
to  the  present  term  of  this  court  in  $1,500 
bonds,  and  in  the  other  two  of  which  he 
waived  examination  and  was  bound  over  to 
this  court  in  $500  [534]  bonds  each.  And  it 
appearing  to  the  court  that  the  said  Frank 
D.  Bangs,  as  such  special  state's  attorney, 
conducted  the  said  preliminary  examination, 
and  on  belialf  of  the  state  has  had  full  charge 
of  the  said  proceedings  as  well  as  certain 
civil  suits  arising  out  of  the  alleged  misap- 
propriation and  embezzlement  of  funds  of  the 
county  of  Pennington,  which  constitute  the 
basis  of  such  criminal  proceedings;  that  the 
evidence  on  behalf  of  the  state  with  relation 
to  said  criminal  prosecutions  is  complicated 
and  complex,  and  involves  a  multitude  of 
details  relating  to  various  vouchers,  records 
and  documents  alleged  to  have  been  raised, 
tampered  with,  or  mutilated  by  the  defendant 
during  his  incumbency  of  the  office  of  county 
treasurer;  that  the  said  Frank  D.  Bangs,  by 
reason  of  his  being  in  charge  of  such  pro- 
ceedings up  to  the  present  time,  and  being 
also  in  charge  of  the  said  civil  suits,  is  fa- 
miliar with  such  evidence ;  but  that  the  pres- 
ent state's  attorney  of  Pennington  county, 
S.  D.,  has  not  in  any  way  been  connected 
with  any  of  said  proceedings,  and  is  not 
familiar  therewith.  And  the  court  being 
satisfied  that  the  ends  of  justice  would  be 
promoted  by  the  appointment  of  the  said 
Frank  D.  Bangs  as  special  state's  attorney, 
to  represent  the  state  of  South  Dakota  in 
the  above-entitled  cause:  Now  therefore  it 
is  by  the  court  ordered  that  the  said  Frank 
D.  Bangs  be  and  he  is  hereby  appointed  to 
perform  for  the  time  being,  and  in  connection 
with  the  above-entitled  cause,  the  duties  re- 
quired by  law  to  be  performed  by  the  state's 
attorney;  to  file  an  information  or  complaint 
with  this  court  against  the  defendant  in  the 
above-entitled  cause,  upon  the  charge  alleged 
in  the  complaint  before  the  justice  of  the 
peace,  and  to  prosecute  the  same  before  this 
court,  and  to  do  all  things,  and  take  all  steps 
and  proceedings  necessary  in  connection  there- 
with, he  being  hereby  clothed  in  the  perform- 
ance of  such  duties  with  all  of  the  powers 
and  rights  of  the  state's  attorney.  And  it  is 
further  ordered  that  this  order  be  entered  in 
the  minutes  of  the  court.    Done  in  open  court 


at  Rapid  City,  S.  D.,  this  15th  day  of  May, 
1013.     By  the  Court:     Levi  McGee,  Judge." 

The  motion  to  quash  the  information  was 
denied,  and  such  ruling  is  one  of  the  many 
errors  assigned  upon  this  appeal. 

In  1905  the  Legislature  passed  <^apter  00, 
amending  section  934,  Pol.  Code,  as  follows: 

[635]  "Sec.  934.  The  circuit  court,  when- 
ever there  shall  be  no  state's  attorney  for 
the  county,  or  when  the  state's  attorney  is 
absent  or  unable  to  attend  to  his  duties,  or 
is  adversely  interested  or  disqualified,  or 
when  in  the  opinion  of  the  court  the  ends  of 
justice  would  be  promoted  thereby,  may  ap- 
point by  an  order,  to  be  entered  in  the  min- 
utes of  the  court,  some  suitable  person,  an 
attorney  at  law,  to  perform  for  the  time 
being  the  duties  required  by  law  to  be  per- 
formed by  the  state's  attorney,  and  the  per- 
son so  appointed  shall  thereupon  be  vested 
with  all  the  powers  of  such  state's  attorney 
for  that  purpose;  and  the  circuit  court  shall 
by  an  order  in  the  minutes  of  the  court,  fix 
his  fees  therefor,  which  amount  shall  be 
allowed  by  the  county  commissioners,  and 
which  amount  when  so  ordered  by  the  court 
shall  be  deducted  from  the  salary  of  tho 
state's  attorney.  Nothing  in  this  section 
shall  be  so  construed  as  to  give  the  court  the 
power  to  permanently  fill  vacancies  in  such 
office,  but  such  power  is  vested  in  the  board 
of  county  conunissioneres,  as  is  elsewhere  pro- 
vided for  in  this  Code.*' 

Prior  thereto  and  for  a  period  antedating 
statehood,  the  court  was  vested  with  such 
power,  when  necessary,  in  case  ''there  shall 
be  no  state's  attorney  for  tlie  county,  or  when 
the  state's  attorney  is  absent  or  unable  to 
attend  to  his  duties." 

We  are  now  called  upon  to  determine 
whether  the  Legislature  had  authority  to 
empower  the  circuit  court  to  supplant  the 
state's  attorney  merely  because  'in  the  opin- 
ion of  the  court  the  ends  of  justice  would 
be  promoted  thereby"  when  the  state's  at- 
torney was  neither  absent,  nor  unable  to 
attend  to  his  duties,  nor  adversely  interested, 
nor  disqualified. 

Section  10  of  article  6  of  the  Constitution 
provides : 

"No  person  shall  be  held  for  a  criminal 
offense  unless  on  the  presentment  or  indict- 
ment of  a  grand  jury,  or  information  of  the 
public  prosecutor,  except  in  cases  of  impeach- 
ment, in  cases  cognizable  by  county  courts, 
by  justices  of  the  peace,  and  in  cases  arising 
in  the  army  and  navy,  or  in  the  militia  when 
in  actual  service  in  time  of  war  or  public 
danger:  Provided,  that  the  grand  jury  may 
be  modified  or  abolished  by  law." 

Section  5  of  article  9  of  the  Constitution 
provides: 

"In  each  organized  county  at  the  first 
general  election  held  after  the  admission  of 
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the  state  of  South  Dakota  into  the  union, 
[536]  and  every  two  years  thereafter,  there 
shall  be  elected  a  clerk  of  the  court,  sheriff, 
county  auditor,  register  of  deeds,  treasurer, 
state's  attorney,  surveyor,  coroner,  and  su- 
perintendent of  schools,  whose  terms  of  office 
respectively  shall  be  two  years." 

Section- 24  of  article  5  of  the  Constitution 
provides : 

"The  Legislature  shall  have  power  to  pro- 
vide for  state's  attorneys  and  to  prescribe 
their  duties,  and  fix  their  compensation;  but 
no  person  shall  be  eligible  to  the  office  of 
Attorney  General  or  state's  attorney  who 
shall  not  at  the  time  of  his  election  be  at 
least  twenty-five  years  of  age  and  possess 
ail  the  other  qualifications  for  judges  of  cir- 
cuit courts  as  prescribed  in  this  article." 

Section  37  of  article  5  of  the  Constitution 
prov^es  that  vacancies  in  elective  county 
officers  shall  be  filled  by  appointment  by  the 
county  board  until  the  next  general,  election. 

It  will  thus  be  seen  that  the  office  of 
state's  attorney  is  "imbedded  in  the  Consti- 
tution." Under  our  laws,  "the  public  prose* 
cutor"  is  the  state's  attorney  (section  206, 
C.  Cr.  P.;  section  928,  Pol.  Code),  and,  in 
certain  cases,  the  Attorney  General.  We  may 
concede,  for  the  purposes  of  this  case,  that 
the  power  of  the  Legislature  to  prescribe  the 
duties  of  the  state's  attorney  as  expressed  in 
the  Constitution  i«  not  a  limitation  upon  the 
power,  which  the  Legislature  would  have  but 
for  the  Constitution,  to  add  to  or  subtract 
from  such  duties  and  to  vest  at  least  a  por- 
tion of  them  in  some  other  officer.  Childs  v. 
State,  4  Okla.  Crim.  476,  113  Pac.  545,  33 
L.R.A.(N.S.)  563;  State  v.  Bowles,  70  Kan. 
821,  79  Pac.  726,  69  L,R.A.  176.  But  the 
Legislature  has  not  attempted  to  do  either 
of  those  things  by  chapter  90,  Laws  1905. 
It  has  attempted  to  transfer  to  the  circuit 
court  the  power  lodged  by  the  Constitution 
in  the  voters  to  select  a  state's  attorney  when 
there  is  no  reason  therefor  except  that  in  the 
opinion  of.  the  court  the  ends  of  justice  would 
be  promoted  thereby.  It  has  attempted,  sole- 
ly in  furtherance  of  the  ends  of  justice,  to 
vest  the  court  with  power  to  appoint  a  per- 
son to  the  office  of  state's  attorney  and  there- 
by clothe  him  with  all  the  powers  of  a  grand 
jury.  It  has  attempted  to  authorize  the  court 
to  temporarily  fill  a  vacancy  when  there  is 
no  vacancy. 

It  did  not  need  a  legislative  enactment  to 
authorize  tlie  court  to  appoint  some  one  to 
fill  a  temporary  vacancy  in  the  office  of 
[537]  state's  attorney  arising  from  his  ab- 
sence, inability  to  attend  to  his  duties,  ad- 
verse interest,  or  disqualification,  when  there 
was  a  necessity  therefor.  The  court  had  the 
inherent  power  to  do  that.  In  White  v.  Polk 
County,  17  la.  414,  the  court  said: 

"It  is  no  part  of  the  executive's  duty  to 
appoint  special  prosecutors  in  the  different 


counties  of  the  state,  at  each  time  when  the 
properly  constituted  officer  is  absent  or  un- 
able to  discharge  his  duties.  The  power  is 
invested  in  the  court.  It  is  a  part  of  its 
inherent  power — ^a  power  necessary  for  its 
own  protection  and  existence,  essential  to  the 
administration  of  justice  and  the  enforce- 
ment of  the  laws — finding  its  support  in  the 
same  reasoning  whkh  authorizes  a  court  to 
punish  for  contempt,  to  appoint  ministerial 
or  police  officers  to  carry  out  its  mandates, 
and  other  similar  acts.  It  would  be  a  bur- 
lesque upon  the  law — a  just  and  indefensible 
reproach  upon  our  institutions— if  crimes 
should  go  unpunished,  prisoners  untried,  and 
the  public  business  remain  unattended  to,  for 
want  of  power  in  a  court  of  general  jurisdic- 
tion to  appoint  some  one  to  supply  the  place 
of  the  regular  officer,  absent,  whether  from 
accident,  misfortune,  or  design.  Our  courts 
are  not  thus  powerless.  The  public  business 
is  not  to  be  left  thus  tp  sulTer.  A  court  pos- 
sessing such  juri^iction  is  not  limited  to  the 
very  letter  of  the  charter  of  its  power.  The 
charter  gives  it  life«  Of  course,  it  has  the 
right  and  power  to  preserve  this  life.  The 
vital  machinery  cannot  be  kept  in  motion 
without  officers,  and  for  the  very  preserva- 
tion oi  the  life  of  the  court,  the  protection 
of  the  charter  of  ita  existenoe^  these  neces- 
sary officers  may  be  appointed,  temporarily; 
the  r^ular  ones  being  absent.  A  prosecutor 
is  one  of  these  officers,  and  therefore  he  may 
be  ai^[>ointed.  And  the  same  reasoning  might 
be  used  in  relation  to  the  welfare  of  the  state 
and  tlie  necessity  of  maintaining  and  vindi- 
cating the  supremacy  of  the  law." 

See  also  State  v.  Moxley,  102  Mo.  374,  14 
S.  W.  969,  15  S.  W.  556;  State  v.  Severine, 
2  S.  B.  238,  49  N.  W.  1056. 

There  are  many  decisions,  and  none  that 
we  can  find  to  the  contrary,  which  hold  that 
when  there  is  a  real  temporary  vacancy  a 
law  authorizing  the  filling  of  it  by  the  court 
is  constitutional.  We  cite  a  few  of  them: 
King  v.  State,  43  Fla.  211,  31  So.  254;  Choen 
V.  State,  85  Ind.  209;  State  v.  Johnson,  41 
La.  Ann.  1076,  C  So.  802;  State  v.  Fitzporter, 
17  Mo.  App.  271 ;  State  [538]  v.  Moxley,  102 
Mo.  374,  14  S.  W.  969,  15  S.  W.  556;  Korth 
V.  State.  46  Neb,  631,  65  N.  W.  792. 

But  we  are  unable  to  find  authority  for  the 
proposition  that,  when  the  Constitution  pro- 
vides that  an  office  shall  be  filled  by  the 
voters  at  an  election,  the  court  may  consti- 
tutionally be  clothed  with  the  authority  to 
supplant  such  officer  when  there  is  no  real 
temporary  vacancy. 

In  Fleming  v.  Hance,  153  CaL  162,  94  Pac. 
620,  the  court  said: 

"The  prosecuting  attorney  is,  it  is  true,  a 
public  officer;  but  the  public  nature  of  his 
employment  results  from  the  fact  that  he 
represents  the  sovereign  power  of  the  people 
of  the  state,  by  whose  authority  and  in  whose 
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name  all  prosecutions  must  ])e  conducted. 
.  .  .  It  is  his  relation  to  his  client,  not 
to  the  court,  that  makes  him  a  public  officer." 

In  People  v.  Bollam,  182  111.  628,  64  N.  E. 
1032,  the  court  said : 

"The  provision  of  the  Constitution  that 
constables  shall  be  elected  is  mandatory.  It 
is  a  well-established  rule  of  constitutional 
construction  that,  when  the  Constitution  de- 
fines the  circiimstances  under  which  a  right 
may  be  exercised,  the  specification  is  an  im- 
plied prohibition  against  the  right  of  the 
Legislature  to  add  to  the  condition.  (Citing 
Cooley,  Con.  Lim.  [Cth  ed.]  78.)  .  .  . 
Where  an  office  is  created  by  statute,  it  is 
wholly  within  the  control  of  the  Legislature 
creating  it.  But,  when  an  office  is  created 
by  the  Constitution,  it  cannot  be  enlarged  or 
lessened  in  scope  by  any  statute,  or  be  filled 
in  any  other  manner  than  the  manner  di- 
rected by  the  Constitution." 

In  State  v.  Brown,  63  Kan.  262,  65  Pac. 
213,  the  court  said: 

"It  has  always  been  the  law  of  this  state 
that  no  one  shall  be,  prosecuted  upon  infor- 
mation for  a  criminal  offense  unless  such 
information  is  signed  by  an  officer  of  the 
law,  thereunto  duly  authorized  by  law  to 
prosecute  such  offense.  Such  is  the  positive, 
mandatory  provision  of  the  statute.  .  .  . 
The  district  court  is  without  power  to  ap- 
point a  prosecuting  officer,  except  in  case  of 
the  death  of  the  county  attorney  or  in  case 
of  the  absence,  sickness,  or  disability  of  both 
the  county  attorney  and  Jiis  deputy.  [Sec- 
tions 6,  7,  c.  89,  Gen,  St.  1897.]  The  record 
in  this  case  shows  the  presence  of  the  county 
attorney  in  court  [539]  at  the  date  of  the 
order  appointing  Skidmore  to  prosecute  in 
this  action,  and  does  not  show  either  the 
sickness  or  disability  to  prosecute  of  the 
county  attorney  or  his. deputy  at  any  stage 
of  the  prosecution,  but,  on  the  contrary, 
shows  the  opposit.  It  follows  that  the  dis- 
trict court  was  without  power  to  authorize  a 
private  citizen  to  sign  and  file  the  informa- 
tion against  the  defendants  and  to  conduct 
this  prosecution;  that  defendants  were  prose- 
cuted and  convicted  without  warrant  of  law; 
and  that  such  conviction  must  be  set  aside." 

In  State  v.  Barber,  13  Idaho  65,  88  Pac. 
418,  under  a  statute  which  provided  that  the 
court  might  appoint  ivme  one  to  act  in  place 
of  the  county  attorney  when  there  was  no 
comity  attorney  or  wibesi  he  v^s  abcevt,.  or 
actiig  for  ibe  semUed  in  the  mattec^  or  was 
near  of  kin  of  the  accused,  or  was  unable  to 
attend  to  his  duties,  the  eourt  held,  upon  a 
showing  that  *'a  necessity  exists  therefor  the 
prosecuting  attc^iHey  being  engaged  in  other 
matters,"  that  there  was  not  a  sufficient 
showing  of  inability,  and  the  oourt  said: 

'It  was  not  the  intention  of  the  Legisla- 
ture that  there  should  be  a  county  attorney 


in  the  active  discharge  of  his  duties  and  at 
th^  same  time  an  attorney  performing  a  part 
of  them  in  some  other  branch  of  the  county 
government.  The  section  requires  that  the 
order  must  show  the  disqualification  or  in- 
ability of  the  county  attorney  to  act  in  some 
particular  matter  connected  with  his  office 
or  the  duties  thereof.  If  the  theory  of  the 
prosecution  is  to  be  upheld,  the  county  at- 
torney of  any  county  may  shirk  the  respon- 
sibilities and  labors  of  his  office,  have  an 
attorney  appointed  to  perform  the  labor,  draw 
his  salary,  and  the  county  will  be  required 
to  pay  two  men  for  the  labor  enjoined  upon" 
the  county  attorney  by  statute." 

In  Moore  v.  State,  56  Tex.  Crim.  300,  119 
S.  W.  868,  the  court  said: 

"Prosecutions  for  offenses  enforceable  only 
in  the  county  court  must  be  prosecuted  by 
information.  This,  of  course,  means  legal 
information,  and  this  implies -an  information 
presented  by  a  county  attorney  or  other 
proper  officer,  constitutionally  chosen  or  duly 
elected.  It  is  not,  of  course,  to  be  questioned 
that,  in  this  case,  the  county  judge  acted  in 
view  of  what  he  believed  to  be  an  imperative 
iiecessity,  and  for  the  good  of  his  county, 
and  for  [540]  the  protection  of  its  people. 
This,  however,  cannot  add  to  his  authority. 
To  permit  him  to  exercise  the  power  which 
the  Constitution  confers  upon  the  commis- 
sioners' court  is  to  grant  something  that  the 
law  docs  not  allow,  and,  however  wisely  ex- 
ercised, 18  a  mere  usurpation." 

To  be  sure,  in  the  three  cases  last  cited, 
there  was  no  statute  purporting  to  sanction 
the  unauthorised  acts;  but  we  think  the  prin- 
ciples there  laid  down  are  equally  applicable 
to  an  appointment  by  a  court  under  an  ap- 
parent statutory  authority,  but  which  statute 
is  in  violation  of  the  Constitution. 

In  State  v.  Severine,  2  S.  D.  238,  49  X.  W. 
1056,  this  court  held  that  an  information 
signed  by  an  "assistant  state's  attorney"  ap- 
pointed by  a  citizen's  oommittce,  pursuant  to 
section  20,  e.  101,  Laws  1890,  was  a  nullity. 
No  question  of  constitutional  law  appears 
from  the  opinion  to  have  been  raised  in  that 
case,  but  the  decision  appears  to  be  based 
upon  the  ground  that  tlie  information  was 
signed  by  a  purported  officer  when  no  such 
officer  as  "assistant  state's  attorney"  was 
known  to  the  law. 

In  State  v.  Becker,  3  S.  D.  29,  51  N.  W. 
1018,  this  eourt  sustained  an  information 
signed  by  an  assistant  appointed  by  tlie  At- 
torney General  under  section  12,  c.  101,  Laws 
1890.  This  decision  clearly  recognized  that 
the  Attorney  General  was  a  public  prosecu- 
tor, and  recognized  the  authority  of  the  At- 
torney General  to  appoint  an  assistant.  The 
court  said: 

"The  Attorney  General  is  in  the  same  de- 
partment of  service  as  the  state's  attorney. 
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but  having  a  larger  jurisdiction,  and  is  in 
a  sense  a  superior  and  supervising  officer. 
We  have  no  doubt  but  that  it  would  be  com- 
petent for  the  Legislature  to  authorize  the 
Attorney  General  to  appoint  an  assistant  for 
himself,  or  an  assistant  or  deputy  state's 
attorney  in  any  county,  naming  the  condi- 
tions under  which  such  appointment  might  be 
made.  This  would  not  be  delegating  to  the 
Attorney  General  the  legislative  power  to 
create  a  new  office,  any  more  than  a  law  au- 
thorizing a  sheriff  or  register  of  deeds  to 
appoint  a  deputy  whenever  a  proper  dis- 
charge of  his  official  duties  required  it.  It 
is  no  objection  that  a  statutory  law  author- 
izes the  appointment  of  a  deputy  to  a  consti- 
tutional officer,  and  such  a  law  may  empower 
such  deputy  to  discharge  official  duties  in  his 
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own  name. 

A  vast  majority  of  the  cases  of  this  kind 
that  have  come  to  [541]  the  courts  of  last 
resort  have  arisen  where  the  court  has  ap- 
pointed an  attorney  to  assist  the  legal  official 
at  the  trial.  In  such  cases  the  rule  is  that 
such  appointment  is  a  matter  of  judicial 
discretion  and  will  only  be  reviewed  where 
an  abuse  of  discretion  is  shown.  24  L.R.A. 
(N.S.)  564,  note. 

In  State  t.  Johnson,  24  S.  D.  590,  124  N. 
W.  847,  this  court  took  the  same  view;  but, 
as  no  question  of  abuse  of  discretion  ap- 
peared, this  court  did  not  add  the  qualifying 
words  to  its  statement. 

^  But  the  question  before  us  is  not  one  of 
discretion  nor  abuse  of  discretion.  It  is  a 
question  of  the  jurisdiction  of  the  trial  court. 
It  is  not  a  light  matter  for  a  court  to  declare 
a  legislative  enactment  unconstitutional. 
When  and  under  what  circumstaneea  a  court 
is  justified  in  so  doing  has  been  lucidly 
pointed  out  by  Dr.  Gamer  in  11  Mod.  Am. 
Law,  p.  74.  Observing  those  conditions,  we 
are  of  the  opinion  that  the  Legislature  clear- 
ly exceeded  its  authority  when  it  attempted 
to  give  the  circuit  court  authority  to  sup- 
plant the  state's  attorney  "when  in  the  opin- 
ion of  the  court  the  ends  of  justice  would 
be  promoted  thereby;''  but  we  recognize,  as 
we  must  under  the  decision  in  State  v.  John- 
son, 24  S.  D.  590,  124  N.  W.  847,  the  con- 
stitutionality of  the  act  in  so  far  as  it  pur- 
ports to  authorize  the  court  for  that  reason 
to  appoint  an  attorney  to  assist  the  state^a 
attorney  at  the  trial.  Whether  such  ap- 
pointee may  even  then  supersede  and  displace 
the  state's  attorney  may  be  questioned.  Mc- 
Kay V.  State,  90*Neb.'63,  132  N.  W.  741, 
39  L.R.A.(N.S.)  714.  Ann.  Cas.  1913B  1034, 
91  Neb.  281,  135  X.  W.  1024,  39  L.R.A. 
(N.S.)   714,  Ann.  Cas.  1913B  1034. 

Finally,  we  commend  the  following  state- 
ment in  State  v.  Moreaux,  254  Mo.  398,  162 
S.  W.  158: 


"This  custom  of  permitting  the  employ- 
ment of  special  prosecutors  and  allowing 
them  to  conduct  criminal  cases  for  the  state, 
while  not  unauthorized,  is  not  to  be  com- 
mended. They  are  usually  employed  by  pri- 
vate individuals  solely  to  secure  a  conviction, 
and  their  zeal  and  energies  are  bent  to  ac- 
complish that  end.  This  is  not  the  sole  pur- 
pose of  a  criminal  prosecution,  but  a  result 
which  may,  and,  if  the  accused  is  shown  to 
be  guilty,  should  follow,  a  fair  and  impar- 
tial trial,  always  best  afforded  the  accused 
when  the  prosecution  is  conducted  by  the 
state's  accredited  [542]  representative,  who, 
no  matter  how  vigorously  he  may  prosecute, 
does  not,  or  at  least  should  not,  under  his 
oath,  lose  sight  of  the  fact  that  the  accused 
is  entitled  to  a  fair  trial." 

It  is  urged  by  respondent  that  the  orders 
appointing  the  special  prosecutor  may  not 
now  be  inquired  into: 

"First,  because  it  constitutes  a  collateral 
attack  upon  an  order  valid  upon  its  face; 
second,  because  appellant  was  in  no  way 
prejudiced  by  the  said  order,  and  cannot  be 
heard  to  complain  thereof,  and  the  error,  if 
there  was  any,  was  without  prejudice;  third, 
because  it  will  be  presumed,  at  least  in  the 
absence  of  a  direct  attack,  that  the  order  of 
the  trial  court  was  based  upon  sufficient 
reasons." 

These  grounds  have  no  force  as  applied  to 
orders  which  are  void  for  want  of  jurisdic- 
tion in  the  court  to  make  them. 

The  orders  of  the  court  made  after  the 
qualification  of  Patrick  Egan  as  state's  at- 
torney, in  so  far  as  they  attempted  to  au- 
thorize the  appointee  to  sign  and  file  an 
information  as  informant,  were  nullities. 
The  motion  to  quash  the  information  should 
have  been  sustained.  That  being  so,  there 
has  been  no  information  filed  in  this  case, 
and  the  circuit  court  never  had  jurisdiction 
to  try  the  defendant  upon  the  charge  filed. 
State  V.  Brown,  63  Kan.  262,  65  Pac.  213: 
Evans  v.  Willis,  22  Okla.  310,  97  Pac.  1047, 
19  L.R.A.(N.S.)  1050,  18  Ann.  Cas.  258; 
State  V.  Severine,  2  S.  D.  238,  49  N.  W.  1056. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  is  remanded,  with  in- 
structions to  discharge  the  defendant. 
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as  Substitute: 

Inherent  Power  to  Appoint,  720. 

Statutory  Power  to  Appoint,  721. 


Introductory, 

This  note  is  intended  to  review  the  cases 
discussing  the  Talidity  of  the  appointment 
<»!  a  special  prosecuting  attorney  either  as 
a  deputy  or  to  act  in  the  absence  or  dis- 
<]ualification  of  the  prosecuting  attorney.  It 
does  not  include  any  discussion  of  the  right 
of  private  counsel  to  aid  a  prosecuting  attor- 
ney, as  to  which  see  the  notes  to  Territory 
V.  Chong  Chak  Lai,  Ann.  Cas.  1912B  657,  and 
Robinson  v.  State,  Ann.  Cas.  1017D  506. 

Appointment  of  Deputy, 

In  most  jurisdictions  a  prosecuting  attor- 
ney has  the  power,  either  at  his  discretion 
or  with  the  sanction  of  some  other  officer  or 
board,  to  appoint  one  or  more  deputies,  who, 
when  lawfully  appointed,  may  act  for  him  in 
all  matters  pertaining  to  the  duties  of  his 
office. 

United  States,— V.  S.  v.  Twining,  132  Fed. 
329. 

iiiaftama.— State  v.  Black,  74  So.  387; 
Henry  v.  State,  76  So.  417. 

California. — ^Freeman  v.  Barnum,  131  Cal. 
386,  63  Pac.  691,  82  Am.  St.  Rep.  355;  Peo- 
ple V.  Sehmidt,  165  Pac.  a55. 

Colorado. — ^Neabit  v.  People,  19  Colo.  441, 
36  Pac.  221. 

Iowa, — ^Tatlock  v.  Louisa  County,  46  la. 
138. 

Kansas, — In  re  Gilson,  34  Kan.  641,  9  Pac. 
7C3;  State  v.  Jepson,  76  Kan.  644,  92  Pac. 
600;  State  t.  ^iield,  4  Kan.  App.  626,  45 
Pac.  623. 

Louisiana, — State  ▼.  Anderson,  29  La.  Ann. 
774;  State  v.  Mack,  45  La.  Ann.  1155,  14 
So.  141;  State  v.  Bezou,  48  La.  Ann.  1369, 
20  So.  892. 

Massachusetts, — Parker  ▼.  May,  5  Cush. 
32G. 

Missouri. — Elliott  v.  Jackson  County,  194 
Mo.  532,  92  S.  \V.  480. 

Nevada. — State  v.  Harris,  12  Nev.  414. 

\ew  Jersey, — See  Vredenburg  v.  Sexton,  87 
:N.  J.  L.  344,  94  Atl.  396. 

North  Dakota, — Storey  v.  Murphy,  9  N.  D. 
115,  81  N.  W.  23. 

Oklahotna, — Mahaffey  ▼.  Territory,  11  Okla. 
213,  66  Pac.  342;  Canada  v.  Territory,  12 
Okla.  409,  72  Pac.  375;  Fooshee  v.  State, 
3  Okla.  Qrim.  666,  108  Pao.  554;  McGarrah 
V.  State,  10  Okla.  Crim.  21,  133  Pac.  260; 
Viers  y.  SUte,  10  Okla.  Crim.  28,  134  Pac. 
80;  White  v.  State,  10  Okla.  Crim.  638,  133 
Pac.  263. 

Oregon..— State  v.  Walton,  53  Ore.  557,  99 
Pac.  431,  101  Pac.  389,  102  Pac.  173. 

South  Dakota.-^tsU  v.  Phelps,  5  S.  D. 
480,  50  N.  W.  471. 

Tcaww.— Murrey  t.  State,  48  Tex.  Crim 
219,  87  S.  W.  349. 
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Thua  in  Parker  v.  May,  5  Cush.  (Mass.) 
336,  the  court  said :  "At  the  opening  of  this 
hearing,  it  was  objected,  on  the  part  of  the 
respondents,  that  the  suit  could  only  be 
prosecuted  by  the  public  prosecutor  person- 
ally; and  that  if  it  was  rightly  commenced 
by  the  attorney  of  the  commonwealth  for 
Suffolk,  which  they  denied,  he  could  only 
appear  personally;  and  that  the  gentlemen 
here  conducting  the  cause  as  counsel  for  the 
relators,  could  not  be  heard.  This  objection 
was  overruled,  and  upon  reconsideration,  I 
think  rightfully.  The  authorities  cited/  I  am 
satisfied,  show  that  such  a  suit  by  the  public 
prosecutor,  in  the  name  of  the  commonwealth, 
for  establishing  and  sustaining  charitable 
trusts,  is,  in  truth  as  well  as  in  form,  a  suit 
to  protect  public  interests;  and  that  it  must 
be  prosecuted  with  the  sanction  of  the  public 
prosecutor,  whose  duty  it  is  to  see  that  the 
public  interests  sustain  no  detriment,  and  to 
proceed  in  the  prosecution  or  stay  proceed- 
ings, as  a  just  regard  to  these  interests  may 
require.  It  follows,  therefore,  that  this  pro- 
ceeding is  not  to  be  considered  as  the  suit 
of  the  relators;  nor  can  the  relators,  of  their 
own  motion,  or  in  their  own  names,  take  any 
step  in  the  cause,  or  be  heard  as  parties. 
Courts  of  equity  have  also  suggested,  and 
the  suggestion  la  certainly  entitled  to  great 
weight,  upon  the  most  obvious  considerations 
of  fitness  and  propriety,  that  the  attorney 
general  or  public  prosecutor  ought  not  to 
appear  as  counsel  for  adverse  parties  in  such 
a  suit.  The  court  and,  the  public  have  a 
right  to  the  countenance  and  responsibility 
of  the  law  officer  of  the  government,  in  di- 
recting and  regulating  the  suit.  But  consid- 
erations requiring  the  public  prosecutor  to 
be  regarded  as  a  party  do  not  require  him 
to  act  personally  as  counsel;  but  like  every 
othet  party  in  a  civil  suit,  he  may  appear 
and  act  by  his  attorney  and  counsel." 

In  Fooshee  v.  State,  3  Okla.  Crim.  666,  108 
Pac.  554,  it  waa  said:  ''Section  6683,  Snyder's 
Comp.  Laws  of  Okla.  provides  t  'The  grand 
jury  may  at  all  reasonable  times  ask  the 
advice  of  the  court  or  of  the  district  (county) 
attorney.  The  district  (county)  attorney 
•  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information 
or  advice  relative  to  any  matter  cognizable 
before  them  and  may  interrogate  witnesses 
before  them  whenever  he  thinks  it  necessary, 
but  no  other  person  is  permitted  to  be  pres- 
ent during  their  sessions  except  the  members 
and  a  witness  actually  under  examination, 
and  no  person  whomsoever  must  be  permitted 
to  be  present  during  the  expression  of  their 
opinions  or  the  giving  of  their  votes  upon  any 
matter  before  them.'  Section  1602  of  Sny- 
der's Comp.  Laws,  however,  makes  it  the 
specific  duty  of  the  county  attorney  to  attend 
upon  the  grand  jury  for  the  purpose  of  ex- 
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amining  witnesses  in  their  presence;  and  the 
following  section,  1603,  provides  in  express 
terms  that  the  county  attorney  may  appoint 
a  deputy  or  deputies  to  perform  the  duties 
devolving  on  such  county  attorney.  Con- 
struing section  6683  in  connection  with  sec- 
tions 1602  and  1603,  we  hold  that  the  words 
'district  (county)  attorney'  include  the  law- 
fully appointed  deputy  or  deputies  of  the 
county  attorney,  and  that  such  deputy  or 
deputies  may  perform  the  same  duties  before 
the  grand  jury  that  the  county  attorney  him- 
self may  perform." 

In  People  v.  Schmidt  (Cal.)  166  Pac.  556, 
it  appeared  that  a  deputy  district  attorney 
appeared  before  the  grand  jury  when  an  in- 
dictment was  rendered  against  the  defendant 
for  murder.  On  appeal  it  was  contended  that 
a.<«  the  district  attorney  was  permitted  to 
appoint  only  a  certain  number  of  deputies, 
and  the  deputy  objected  was  in  excess  of  this 
number,  this  particular  appointment  was  in- 
valid. It  was  held  that  the  statute '(Politi- 
cal Code,  §  4230)  referred  particularly  to 
the  salaries  of  officers,  designating  the  num- 
ber of  deputies  who  might  receive  remunera- 
tion for  their  work ;  that  this  section  dealing 
primarily  with  compensation  of  county  offi- 
cers did  not  limit  the  number  of  deputies 
who  might  be  employed ;  and  that  the  district 
attorney  could  appoint  as  many  deputies  as 
ho  desired,  with  the  proviso  that  if  he  ap- 
pointed in  excess  of  the  statutory  number 
he  must  pay  them  himselif. 

In  Nesbit  v.  People,  19  Colo.  441,  36  Pac. 
221,  the  appellant  was  convicted  of  murder. 
He  appealed,  and  ftmong  other  grounds  al- 
leged that  the  indictment  on  which  he  was 
tried  was  signed  "Robert  W.  Steele,  by  0.  W. 
Jackson,  Deputy."  It  was  held  that  while  a 
distl'idt  attorney  was  an  officer  designated 
and  provided  for  by  the  constitution;  yet 
there  was  nothing  in  the  constitution  restrict- 
ing the  legislature  from  providing  that  such 
an  official  might  appoint  his  own  deputy,  and 
as  the  legislature  had  enacted  such  a  law, 
tlie  court  would  presume  that  the  deputy 
signing  the  information  had  been  duly  ap- 
pointed by  the  district  attorney. 

It  is  generally  held  that  a  statute  provid-. 
ing  for  the  appointment  of  a  deputy  must 
be  strictly  followed.  Thus  in  Elliott  v.  Jack- 
son CoihiV,  194  Mo.  632,  92  S.  W.  480,  it 
appeared  that  the  plaintiff  who  had  been  ap- 
pointed a  chief  deputy  prosecuting  attorney, 
brought  an  action  against  the  county  to  col- 
lect his  salary.  The  statute  relating  to  the 
appointment  provided  for  one  chief  deputy 
and  for  several  assistants.  While  there  was 
a  chief  deputy  already  holding  office,  the 
prosecuting  attorney  appointed  the  plaintiff 
his  second  chief  deputy  with  the  approval 
of  the  court.  Formerly  the  plaintiff  had  been 
acting  as  an  assistant.     The  county  refused 


to  pay  his  salary  as  chief  deputy,  but  was 
willing  to  continue  the  amount  he  was  re- 
ceiving as  assistant.  It  was  held  tliat  the 
legislature  had  the  right  to  make  whatever 
regulation  it  chose  for  the  appointment  of 
assistant  prosecutor;  that  it  had  provided 
for  one  chief  deputy  and  an  inde6nite  number 
of  assistants,  tJiat  the  office  of  chief  deputy 
had  already  been  filled  when  the  prosecuting 
attorney  appointed  the  plaintiff  to  that  of- 
fice; and  that  as  he  had  no  right  to  go  out- 
side of  the  statute,  the  appointment  was  void. 

In  Viers  v.  State,  10  Okla.  Crim.  28,  134 
Pac.  80,  it  appeared  that  the  county  attor- 
ney appointed  an  assistant  to  aid  In  his 
office  in  its  stress  of  business,  and  the  board 
of  county  commissioners  sanctioned  the  ap- 
pointment. A  statute  provided  the  county 
attorney  could  appoint  an  assistant.  It  was 
held  that  the  appointment  was  invalid,  be- 
cause the  county  attorney  could  not  go  out- 
side of  the  statute  even  with  the  consent  of 
the  county  board,  and  while  the  court  could 
appoint  a  special  prosecutor  in  the  absence 
or  disability  of  the  county  attorney,  the 
county  board  could  not  make  an  appointment 
not  allowed  by  law. 

In  State  v.  Phelps,  5  S.  D.  480,  60  N.  W. 
471,  it  was  held  thlit  where  a  statute  pro- 
vides that  the  state's  attorney  may  appoint 
as  his  representative  any  legally  qualified 
attorney,  his  duly  appointed  deputy  may  ap- 
pear in  all  proceedings  with  the  same  power 
as  the  state's  attorney  himsdf. 

Appointment  of  Special  Prosecuting  AP^ 
tomey  aB  Substit%Ue* 

Inhersnt  Poweb  to  Appoint. 

Where  there  is  no  statutory  power  given 
to  appoint  a  substitute  in  place  of  a  prose- 
cuting attorney,  it  has  been  held  that  a  court 
has  tne  inherent  power  to  do  so  in  the  fur- 
therance jof  justice.  Thus  in  King  v.  State, 
43  Fla.  211,  31  So.  254,  the  court  said:  ''It 
is  besides  well-settled  that  even  in  the  ab- 
sence of  ...  a  statute  trial  courts,  hav- 
ing criminal  jurisdiction,  have  an  inherent 
power,  in  the  exercise  of  such  jurisdiction, 
to  appoint  some  one  to  represent  the  inter- 
ests of  the  state  temporarily  during  the  ab- 
sence or  inability  to  aet  of  the  regularly 
chosen  officer  whose  official  duty  it  it  to  so 
represent  the  state's  interests." 

In  State  v.  Smalls,  98  S.  C.  297,  82  S.  £. 
421,  it  appeared  that  the  judge  of  a  criminal 
court  appointed  a  special  prosecutor  because 
the  county  solicitor  was  unable  to  appear 
on  account  of  illness.  It  was  held  that  the 
court  had  the  right  to  make  the  appointment 
in  the  interest  of  justice  and  the  orderly 
administration  of  the  same  in  order  that  the 
court  might  proceed  with  the  business  of  the 
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court,  and  against  persons  charged  with  the      State    ▼. 
violation  of  the  law. 

See  also  White  v.  Polk  County,  17  la.  418, 
cited  infra  in  the  following  subdivision. 
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In  nearly  all  jurisdictions,  statutes  have 
been  passed  giving  power  to  the  courts  to 
appoint  a  substitute  when  the  prosecuting 
attorney  is  unable  to  attend  because  of  ab- 
sence or  some  disqualification. 

United  States. — In  re  Leaken,  137  Fed.  680. 

Alabama. — £x  p.  Diggs^  60  Ala.  78;  Joyner 
T.  State,  78  Ala.  448;  Douglass  v.  Prowell, 
130  Ala.  580,  30  So.  498;  Mizell  v.  State, 
184  Ala.  16,  63  So.  1000;  Newell  v.  State,  8 
Ala.  App.  182,  62  So.  968.  - 

Arkansfu. — Spence  v.  Clay  County,  322 
Ark.  157,  182  S.  W.  573. 

California. — Toland  v.  Ventura  County, 
135  Cal.  412,  67  Pac.  498. 

Colorado. — ^Roberts  v.  People,  11  Colo.  213, 
17  Pac.  637;  People  v.  District  Ct.  2D  Colo. 
6,  66  Pac.  896;  Gray  v.  District  Ct.  42  Colo. 
298,  94  Pac.  287;  People  T.  District  Ct.  54 
Ck)Io.  237,  130  Pac.  324. 

Gcor^iVi.— Mitchell  v.  State,  22  Ga.  211,  68 
Am.  Dec.  493;  Davis  v.  State,  11  Ga.  App. 
10,  74  S.  E.  442;  Horton  v.  State,  11  Ga. 
App.  33,  74  S.  E.  559. 

Idaho. — State  v.  Corcoran,  7  Idaho  220,  61 
Pac.  1034;  State  t.  Barber,  13  Idaho  65,  88 
Pac.  418;  Adamson  v.  Custer  County,  27 
Idaho  190,  147  Pac.  785. 

/«i«ow.-— Mix  V.  People,  116  111.  265,  4  N. 
E.  783;  Lavin  V.  Cook  County,  245  111.  496, 
92  N.  E.  291;  People  v.  Strauch,  247  111. 
220,  93  N.  E.  126;  People  v.  Northup,  184 
III.  App.  638. 

Indiana. — ^Dukes  v.  .State,  11  Ind.  '567,  71 
Am.  Dec.  370;  Choen  v.  State,  85  Ind.  209. 

/oica,— State  v.  Miller,  132  la.  587,  109  N. 
W.  1087.  See  also  White  v.  Polk  County, 
17  la.  413  (inherent  power  before  statute) ; 
Davis  v.  Linn  County,  24  la.  608  (no  power 
in  justice  of  the  peace  without  statute). 

Kentucky. — Tesh  v.  Com.  4  Dana  622; 
Adams  V.  Com.  129  Ky.  265,  111  S.  W.  348, 
33  Ky.  L.  Rep.  779;  Keeton  ▼.  Cdm.  108 
S.  W.  315,  32  Ky.  L.  Rep.  1164. 

Louisiana. — State  v.  Viaux,  8  La.  Ann. 
514;  State  r.  Bass,  12  La.  Ann.  862;  State 
V.  Boiidreaux,  14  La.  Ann.  88;  State  v.  John- 
Bon,  41  La.  Ann.  1076,  6  S6.  802;  State  v. 
Montgomery,  41  La.  Ann.  1087,  6  So.  803; 
State  V.  Richard,  42  La.  Ann.  83,  6  So.  897 ; 
State  V.  Smith,  107  La.  129,  31  So.  693, 
1014;  State  v.  Reid,  113  La.  890,  37  So.  806; 
State  V.  Boasberg,  124  La.  Ann.  289,  50  So. 
1<*)2;  State  V.  Moeling,  129  La.  204,  55  So. 
764;  State  v.  Daspit,  129  La.  752,  56  So.  661; 
SUte  V.  Britton,  131  La.  877,  60  So.  379; 
Add.  Cas.  1918A — 46. 


Buhler,    132    La.    1065,    62    So. 
145;  State  v.  Hart,  133  La.  5,  62  So.  161. 

Massachusetts. — Com.  v.  King,  8  Gray  601. 

Michigan. — Sayles  v.  Genesee  Circuit 
Judge,  82  Mich.  84,  46  N.  W.  29;  People  v. 
Whittemore,  102  Mich.  519,  61  N.  W.  13. 

Minnesota. — State  t.  Borgstrom,  69  Minn. 
508,  72  N.  W.  799,  976;  Mathews  v.  Lincoln 
County,  90  Minn.  348,  97  N.  W.  101. 

Mississippi. — ^Keithler  v.  State,  10  Smedea 
&  M.  192. 

if tMOuri.— State  ▼.  Griffin,  87  Mo.  608; 
State  V.  Sweeney,  93  Mo.  38,  5  S.  W.  614  •, 
State  V.  Moxley,  102  Mo.  374,  14  S.  W.  969, 
15  S.  W.  556;  State  v.  Duncan,  116  Mo.  288, 
22  S.  W.  699;  State  v.  Siebert,  130  Mo 
202,  32  S.  W.  670;  State  v.  Wilson,  200 
Mo.  23,  98  S.  W.  68;  State  v.  Taylor,  93  Mo. 
App.  327,  67  S.  W.  672;  State  v.  Patterson, 
152  Mo.  App.  264,  132  S.  W.  1183;  State  v. 
Marley,  177  S.  W.  360. 

»ftra*A:a.— Gandy  v.  State,  27  Neb.  707, 
43  N.  W.  747,  44  N.  W.  108;  Korth  v. 
State,  46  Neb.  631,  65  N.  W.  792;  Spaulding 
v.  State,  61  Neb.  289,  85  N.  W.  80. 

yew  York. — ^People  v.  Lytle,  7  App.  Div. 
553,  40  N.  Y.  S.  153. 

North  DaJkota.— State  ▼.  Tough,  12  N.  Dak. 
425,  96  N.  W.  1026. 

Oklahoma. — ^Hyde  v.  Territory,  8  Okla.  69, 
56  Pac.  851;  Mahaffey  v.  Territory,  11  Okla. 
213,  66  Pac.  342;  Bethel  v.  State,  8  Okia. 
Crim.  61,  126  Pao.  698;  Comanche  County 
V.  Fain,  116  Pac.  396. 

Pennsylvania. — Com.  v.  McHale,  97  Pa.  St. 
397,  89  Am.  Rep.  808;  Com.  v.  Havrilla,  38 
Pa.  Super.  Ct.  292;  Com.  v.  Golden,  21  Pa. 
Dist.  546. 

South  Dakota. — State  v.  Marshall  County, 
14  S.  D.  149,  84  N.  W.  775.  And  see  the 
reported  case. 

Tennessee. — Douglass  v.  State,  6  Yerg.  525; 
Wilson  T.  State,  8  Yerg.  500;  Hite  v.  State, 
9  Yerg.  108;  Staggs  v.  State,  3  Humph.  372; 
Pippin  v.- State,  2  Sneed  43;  Turner  v.  State, 
89  Tenn.  647,  16  S.  W.  838. 

Texas. — State  v.  Man  love,  33  Tex.  798^; 
Harris  County  v.  Stewart,  91  Tex.  133,  41 
S.  W.  660;  Daniels  v.  State,  77  S.  W.  215. 

Washington. — State  t.  Heaton,  21  Wash. 
69,  66  Pac.  843. 

Thus  in  Lavin  v.  Cook  County,  245  111.  496, 
92  N.  E.  291,  the  court  said:  ^'Section  6 
of  chapter  14  of  Hurd*s  Revised  Statutes 
provides  as  follows:  'Whenever  the  attorney 
general  or  state's  attorney  is  sick  or  absent, 
or  unable  to  attend,  or  is  interested  in  any 
canse  or  proceeding,  civil  or  criminal,  which 
it  is  or  may  be  his  duty  to  prosecute  or 
defend,  the  court  in  which  such  cause  or 
proceeding  is  pending  may  appoint  some  com- 
petent attorney  to  prosecute  or  defend  such 
cause  or  proceeding;  and  the  attorney  so 
appointed   shall   have  the   same   power   and 
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authority,  in  relation  to  such  cause  or  pro- 
ceeding, as  the  attorney  general  or  state's 
attorney  would  have  had  if  present  and  at- 
tending to  the  same/  Under  this  statute  any 
court  in  a  proper  case  may  exercise  the  power 
of  appointing  a  special  state's  attorney, 
whose  authority  will  be  limited  to  the  special 
matter  for  which  Jie  was  appointed.  The  ap-. 
pointment  of  a  special  state's  attorney  is  the 
exercise  of  judicial  power,  and  the  court 
making  the  appointment  is  required,  in  the 
first  instance,  to  determine  whether  the  legal 
contingency  has  arisen  authorizing  the  exer- 
cise of  such  power.  The  filing  of  a  petition 
by  the  state's  attorney  setting  up  facts  which 
were  supposed  to  make  it  proper  or  expedient 
to  appoint  a  special  state's  attorney  gave  the 
court  jurisdiction  of  the  subject-matter  and 
required,  the  court  to  determine  judicially 
whether  a  proper  case  existed  for  the  ap- 
pointment of  a  special  state's  attorney.  The 
jurisdiction  of  the  court  being  thus  invoked, 
any  mere  error  which  the  court  might  com- 
mit in  the  exercise  of  such  jurisdiction  would 
not  render  its  judgment  void.  Section  6  of 
the  statute  above  quoted  clearly  gives  the 
courts  of  this  state  the  power  to  appoint 
special  state's  attorneys  under  son^e  circum- 
stances. To  properly  construe  the  statute 
and  determine  what  will  and  what  will  not 
present  a  proper  case  for  such  appointment 
clearly  involves  the  exercise  of  judicial  pow- 
er, and  it  is  easy  to  see  that  different  courts 
miglit  differ  as  to  the  extent  and  character 
of  the  interest  of  the  attorney  general  or 
state's  attorney  which  would  justify  the  ap- 
pointment of  a  special  officer  under  the 
statute." 

In  State  v.  Reid,  113  La.  890,  37  So.  866, 
it  was  said:  "District  judges  throughout 
the  state  are  authorized  'to  appoint  .a  com- 
petent attorney  to  represent  the  state  in 
oriminal  and  civil  noatters  pending  before 
their  court,  when  from  any  cause  the  district 
attorney  is  recuB.ed,  necessarily  absent,  or 
sick,'  etc.  Act  No.  74,  p.  113,  of  1886.  This 
statute  has  been  construed  to  mean  that  the 
business  of  the  state,  whether  it  be  actually 
in,  or  such  as  should  be  brought  to  the  at- 
tention of,  the  courts,  is  not  to  be  suspended 
by  reason  of  the  absence  or  inability  of  the 
district  attorney,  but  that  the  machinery  of 
government  shall  continue  to  move  in  the 
administration  of  justice,  under  the  direction 
of  a  substitute  for  that  officer." 

In  State  v.  Britton,  131  La.  877,  60  So. 
379,  the  court  said:  "The  constitution  and 
laws  have  made  proper  and  sufficient  pro- 
vision for  the  institution,  maintenance,  and 
defense  in  the  courts  of  the  state  of  all  ac- 
tions, suits,  writs,  or  other  legal  process 
instituted  or  to  be  instituted  in  behalf  of  or 
against  the  state,  or  in  behalf  of  or  against 
any  officers  of  the  state  in  their  respective 


official  capacities.    District  attorneys,  in  and 
for  their  respective  districts,  are  the  proper 
officers    designated    by    the    constitution   as 
counsel   for   the   state   in   criminal   prosecu- 
tions.   The  public  have  a  right  to  their  serv- 
ices in  return  for  the  compensation  received 
by  them;  but  the  legislature  and  the  courts 
have  long  recognized  the  existence  of  condi- 
tions or  circumstances  which  prevent  the  dis- 
trict  attorneys   from   performing   their  full 
duties;   and  by  Act  21,  p.  62,  of  1872,  the 
governor  or  attorney  general,  in  case  of  ne- 
cessity, is  authorized  to  designate  any  attor- 
ney  at  law   to  assist  the  attorneys  of  the 
state;   and  by  Act  No.  74  of  1886,  p.  113, 
the  district  judges,  throughout  the  state,  are 
authorized  to  appoint  competent  attorneys  to 
represent  the  state  in  criminal  and  civil  mat- 
ters when,  from  -any  cause,  the  district  attor- 
ney is  recused,  necessarily  absent,  or  sick." 
In  Mahaffey  v.  Territory,  11  Okla.  213,  66 
Pac.  342,  the  court  said:     "It  will  thus  be 
seen  that  under  the  provisions  of  section  9 
of  said  act  the  district  court  has  the  au- 
thority  to  appoint   a  county  attorney  who 
shall  be  vested  with  all  the  powers  of  the 
duly  elected,  qualified  and  acting  county  at- 
torney, upon  the  following  conditions  and  no 
other:       (1)    Whenever    there    shall    be  no 
county  attorney   for  the  county;    (2)    when 
the  county  attorney  shall  be  absent  from  the 
court;  and   (3)  when  the  county  attorney  is 
unable  to  attend  to  his  duties.     It  will  be 
seen  that  in  order  for  a  person  to  be  eligible 
to  the  office  of  county  attorney  under  our 
statute  such  person  must  be  an  attorney  at 
law  who  has  been  duly  admitted  to  practice 
in   some  court  of   record    in  this  territory. 
And  it  is  made  the  duty  of  the  county  attor- 
ney to  appear  in  the  district  court  of  his 
county  and  prosecute  or  defend  on  belialf  of 
the  territory  all  civil  and  criminal  proceed- 
ings in  which  the  territory  or  county  is  in- 
terested.   He  derives  his  authority  from  the 
people,  and  his  power  or  authority  cannot  be 
superseded  by  the  district  court  unless  some 
of  the  conditions  or  disqualiftcations  named 
in  the  statute  exist.    The  fact  that  the  county 
attorney    has    not    had    large   experience   in 
conducting  criminal  prosecutions,  or  the  fact 
that  he  does  not  possess  the  learning  or  abil- 
ity that  other  counsel  may  poesess,  is  not 
sufficient  reason  to  appoint  an  attorney  to 
supersede  him.    There  is  no  authority  vested 
in  the  district  courts  to  appoint  an  assistant 
to  the  county  attorney.     The  power  vested 
in  the  district  court  is  to  appoint  some  suit- 
able person  to  perform  for  the  time  being  the 
duties  required  to  be  performed  by  the  county 
attorney,  and  the  person  appointed  by  the 
district  court  is  vested  with  all  the  powers 
and  jurisdiction  of  the  county  attorney,  and 
in  fact  is  the  county  attorney  during  such' 
time." 
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In  Comanche  County  v.  Fftin  (Okla.)  166 
Pac.  896,  it  was  said:  "Section  1598  thereof 
provides  that:  'Each  of  the  district  courts, 
whenever  there  shall  be  nd  county  attorney 
for  the  county,  or  when  the  county  attorney 
shall  be  absent  from  the  court,  or  unable  to 
'attend  to  his  duties,  may,  if  the  court  may 
deem  it  necessary,  appoint  by  an  order  to  be 
entered  in  the  minutes  of  the  court,  some 
suitable  person  to  perform  for  the  time  being 
the  duties  required  by  law  to  be  performed 
by  the  county  attorney,  and  the  person  so 
appointed  shall  thereupon  be  vested  with  all 
the  powers  of  such  county  attorney  for  that 
purpose.'  Under  this  statute  the  district 
court  of  any  county  in  this  state,  when  the 
condition  exists  contemplated  thereby,  may 
appoint  a  suitable  person  to  perform  for  the 
time  being  the  duties  required  by  law  to  be 
performed  by  the  county  attorney.  That 
condition  is  when  the  county  attorney  shall 
be  absent  from  the  court  or  unable  to  attend 
to  his  duties.'' 

In  Com.  V.  Havrilla,  38  Pa.  Super.  Ct.  292, 
the  court  said:  ''Under  the  provisions  of 
this  statute  the  president  judge  of  any  dis- 
trict in  which  any  criminal  proeeeding  in 
the  court  of  oyer  and  terminer  or  quarter 
sessions  is  pending  may  apply  in  writing  to 
the  attorney  general,  setting  forth  that  in 
bis  judgment  the  case  is  a  proper  one  for 
the  intervention  of  that  officer;  whereupon, 
the  attorney  g«neral  is  ennpowered  to  retain 
and  ciyloy  such  attorney  or  attorneys  as  ho 
may  deem  necessary  to  properly  represent 
the  commonwealth  in  the  proceeding  and  to 
prosecute  any  offenders  or  alleged  offenders 
against  the  law.  Any  attorney  so  employed 
is  authorized  by  the  act  to  supersede  the 
district  attorney  of  the  county  where  the 
case  has  arisen  and  to  prepare  and  bring  the 
same  to  trial.  As  preliminary  to  tlie  dis- 
cbarge of  his  duty  he  is  required  to  take  the 
oath  of  office  taken  by  district  attorneys  and 
is  clothed  with  all  the  powers  and  is  subject 
to  all  the  liabilities  imposed  upon  district 
attorneys  by  law.  It  is  claimed  that  as  the 
district  attorney  is  a  constitutional  officer 
this  act  deprives  him  of  his  power.  The 
argument  presents  the  distinction  between 
elected  and  appointed  officers  and  contends 
that  elective  officers  can  only  be  removed  by 
the  governor  for  reasonable  cause  after  due 
notice  and  full  hearing  on  the  address  of 
two-thirds  of  the  senate,  and  that  because 
the  district  attorney  is  recognized  in  the  con- 
stitution as  a  county  officer  his  duties  may 
not  be  controlled  by  the  legislature.  This 
view  of  the  case  overlooks  the  fact,  however, 
that  the  constitution  does  not  prescribe  the 
duties  of  the  district  attorney.  The  legisla- 
ture may  not  abolish  the  office,  but  it  may 
regulate  the  method  of  its  administration. 
Cases  may  arise  where  by  reason  of  personal 


interest  or  relationship  or  other  sufficient 
consideration  it  would  be  highly  improper  for 
the  district  attorney  to  act.  This  has  been 
taken  notice  of  by  the  legislature  and  provi- 
sion made  for  conducting  the  prosecution  in 
such  cases.  This  does  not  violate  any  right 
of  the  district  attorney,  nor  impinge  i^ainst 
any  provision  of  the  constitution." 

In  Pippin  v.  State,  2  Sneed  (Tenn.)  43, 
it  was  said:  ''The  constitution,  article  6, 
§  6,  provides  that  'in  all  cases,  where  an 
attorney  for  any  district  fails  or  refuses  to 
attend  and  prosecute  according  to  law,  tlie 
court  shall  have  power  to  appoint  an  attor- 
ney pro  tempore.  It  is  clear  that  by  this 
clause  of  the  constitution  two  cases  are  pro- 
vided for.  First,  where  the  regular  attorney 
for  the  state  fails  to  attend  and.  prosecute. 
Second,  where  he  refuses  to  attend  and  prose- 
cute. In  either  case  the  court  has  power  to 
make  an  appointment  pro  tempore.  If  the 
attorney  be  present  in  court,  and  refuse  to 
prosecute,  for  any  cause,  or  without  cause, 
the  court  has  power  to  nuike  an  appointment 
pro  temporct  otherwise  the  attorney  has 
power  l^  a  wilful  act  to  hinder  and  delay 
the  public  justice  to  the  prejudice  of  the 
state  and  the  prisoner.  But  it  is  clear  that 
this  is  one  of  the  evils  against  which  the 
constitution  intends  to  provide.  In  the  exer- 
cise of  the  power  to  appoint,  it  is  material 
to  state  in  the  order  the  facts  which  render 
it  necessary,  so  that  it  may  appear  to  be  a 
case  under  the  constitution.  For  the  court 
has  no  general  power  to  appoint  an  attorney 
for  the  state,  but  a  special  power  merely — 
and  in  its  exercise  the  facts  must  appear  on 
the  existence  of  which  the  validity  of  the 
appointment  depends.'' 

In  Turner  v.  State,  89  Tenn.  547,  15  S. 
W.  838,  the  court  said:  "It  is  insisted  that 
the  indictment  is  a  nullity,  because  it  is 
signed  by  an  attorney  general  pro  tem. 
whose  appointment  was  void.  Under  sub- 
section 8  of  §  6083  of  the  code,  if  the 
record  failed  to  show  the  appointment  of 
tlie  attorney  general  pro  tem.  after  a  plea 
of  not  guilty  and  conviction,  defendant  could 
not  avail  himself  of  any  error  in  the  appoint- 
ment. In  this  case  the  record  sets  out  the 
appointment  as  follows:  'On  account  of  the 
sickness  of  attorney  general  M.  R.  Priest,  the 
court  appoints  W.  M.  Hart  attorney  genei:al 
pro  tem.,  said  Hart  being  duly  sworn  as  tbe 
law  directs.'  Article  VI,  section  5,  of  the 
constitution  provides  that  the  court  may  ajp- 
point  an  attorney  pro  tem.,  'in  all  cases 
where  the  attorney  for  any  district  fails  or 
refuses  to  attend  and  prosecute  according  to 
law.'  Section  4733  of  the  code  undertakes 
to  amplify  this,  but  this  does  not  affect  this 
case.  It  is  claimed  that,  inasmuch  as  the 
order  is  before  this  court,  and  specifies  the 
sickness  of  the  attorney  general,  and  not  his 
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failure  or  refusal  to  attend  and  prosecute 
as  the  ground  of  action,  the  appointment  is 
void.  This  of  course  excludes  all  presump- 
tions that  the  judge  knew  and  performed  hiB 
duty,  and  that  the  order  stated  merely  the 
reason  why  the  attorney  general  was  not 
present,  or,  if  present,  why  he  failed  to  prose- 
cute. The  contention  of  counsel  is  that  the 
order  (if  it  undertakes  to  set  forth  any  rea- 
son) must  show  that  the  attorney  general 
failed  to  attend  and  prosecute,  and  that,  so 
far  as  is  shown  by  this  order,  he  may  have 
been  present  though  sick,  and,  if  present  at  all, 
the  court  could  make  no  valid  appointment." 

In  State  v.  Heaton,  21  Wash.  59,  5a  Pac. 
843,  It  was  said:  "Two  statutes  of  this  state 
authorize  the  superior  court  to  appoint  a 
special  prosecuting  attorney  to  represent  the 
state  in  criminal  proeeedings.  Bal.  Code, 
§§  406,  471,  4755.  The  special  cause  men- 
tioned in  these  statutes  for  empowering  the 
court  to  appoint  special  counsel  is  when  the 
prosecuting  attorney  fails,  from  sickness  or 
other  cause,  to  attend  court ;  and  then  the 
special  counsel  appointed  by  the  court  shall 
receive  compensation,  to  be  6xed  by  the  court, 
'to  be  deducted  out  of  the  stated  salary  of  the 
prosecuting  attorney.  We  think  th«e  power 
of  the  court  is  confined  to  the  statutory 
grounds." 

In  Joyner  v.  State,  78  Ala.  448,  the  de- 
fendant was  indicted  and  convicted  for  selling 
liquor  without  a  license.  The  defendant  ap- 
pealed on  the  ground  that  the  solicitor  of 
the  circuit  had  not  been  present  at  the  ses- 
sion of  the  grand  jury  bringing  in  the  indict- 
ment, but  that  another  attorney  had  been 
present  to  represent  the  state.  It  was  held 
that  while  the  code  provided  that  when  the 
solicitor  was  absent  or  incompetent  or  re- 
fused to  act,  the  presiding  judge  "must  ap- 
point a  competent  attorney  to  act  in  the 
solicitor's  place;"  the  appointment  must  be 
entered  in  the  records  in  order  that  there 
might  be  evidence  of  the  appointment;  and 
that  as  there  was  no  record,  the  attorney 
had  not  been  legally  appointed  as  solicitor. 
The  court  said:  "By  the  amended  section  it 
was  provided,  that  when,  from  anyone  of 
st'veral  enumerated  causes,  there  was  no  so- 
licitor in  attendance,  or  the  solicitor  was 
incompetent,  or  refused  to  aet,  the  presiding 
judge  'must  appoint  a  competent  attorney  to 
act  in  the  solieitor's  place.'  The  sections 
ijnmed lately  preceding  section  775  show  on 
what  occasions  it  was  necessary  for  a  solic- 
itor to  be  present,  competent  and  willing  to 
act,  for  whose  absence,  incompetency,  or  re- 
fusal to  aet,  if  either  occurred,  another  was 
to  be  appointed.  It  was  at  a  ^regular  term 
of  the  circuit  court  in  their  circuitH,*  at 
which  he  was  required  to  ^remain  until  the 
business*  of  the  state  was  disposed  of;'  or 
at  a  special  term,  'held  for  the  trial  of  per- 


sons charged  with  felony.*  These  were  the 
occasions  and  happenings  when  a  solicitor 
was  required  to  be  appointed.  'In  all  such 
cases,  the  attorney  so  appointed  shall  be 
entitled  to  all  the  fees  allowed  to  solicitors,, 
which  shall  be  taxed  against  tJie  defendant 
on  conviction,  and  collected  in  the  same  man^ 
ner  that  solicitor's  fees  are  collected.'  And 
by  section  773  of  the  code  it  is  enacted,  that 
if  the  solicitor  is  absent,  'a  conditional  judg- 
ment must  be  rendered  against  him,  for  one 
hundred  dollars,'  etc.  All  these  provifiions 
show  that  the  appointment  of  a  solicitor, 
when  made  under  this  statute,  ia  made  by 
the  judge  sitting  as  a  court,  and  not  by  the 
judge  at  chambers,  or  while  off  the  bench. 
He  could  not,  as  a  mere  judge,  impose  the 
penalty  or  forfeiture  against  the  absent  so- 
licitor; and  in  no  proper  sense  could  he  be 
called  'the  presiding  judge,'  unless  the  court 
was  in  session  and  he  presided  over  it.  Pre- 
sidii^  judge,  ex  vi  terminorum,  means  a 
court  in  session,  and  a  judge  presiding. 
There  is,  therefore,  nothing  in  the  argument, 
that  such  appointment  is  made  by  tJie  judge,, 
merely  as  ju^ge,  and  not  by  th£  court.  It  is 
the  act  of  the  court>  and,  to  be  valid,  it  must 
appear  el  record;  for  courts  speak  only  by 
their  records.  On  the  principles  declared 
above,  Mr.  Speake,  who  acted  as  ^osecuting 
officer  when  the  indictment  in  this  caae  was 
found,  was  not  a  solicitor  in  law  or  fact,  but 
the  mere  substitute  of  Jones,  the  lawfully 
chosen  solicitor^  He  was  not  the  a|>pointed 
solicitor,  for  there  is.no  legal  evidence  of  his 
appointment." 

In  Spence  v.  Olay  County,  122  Ark.   157, 
182  S.  W.  573,  it  appeared  that  there  was 
a  suit  between  two  counties  of  the  same  judi- 
cial circuit.     The  court  appointed  an  attor- 
ney to  defend  one.  of  the  counties.     In  sus- 
taining  that   order   it   was   said:      "Section 
6393    of   Kirby's    Digest   provides    that    the 
prosecuting  attorney   shall   defend   all  suits 
brought  against  the  state  or  any  county  in 
his  circuit.    Notwithstanding  this  section  of 
the  statute,  we  held  in  the  case  of  Ogleeby 
v.  Ft.  Smith  Diet.  119  Ark.  567,  179  S.  W. 
178,  1199,  that- the  county  court,  under  our 
constitution  and  laws,  was  empowered  to  em- 
ploy  other   counsel   when,   in   its  judgment, 
the  interests  of  the  county  were  of  sufficient 
importance  to  demand  it,,  or  in  cases  where 
the  prosecuting  attorney  neglects  er  refuses 
to  perform  the  duties  imposed  upon  him  by 
statute,   or   where   his   other   duties  are  of 
such  a  character  that  he  does  not  have  time 
to  properly  represent  the  county.    Tlie  pres- 
ent case  is  manifestly  one  where  the  prose- 
cuting attorney  could  not  represent  the  coun- 
ty,  and   where   the   county   court  would  be 
empowered  to  employ  other  counsel  to  repre- 
sent   the   county    and   protect    its   interests. 
Greene  and  Clay  counties  are  in  the  same- 
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judicial  district  and  have  the  same  prose- 
cuting attorney;  obviously  the  prosecuting 
attorney  could  not  represent  both  counties^ 
4ind  would  not  be  required  to  make  a  choice 
of  which  county  he  would  represent.  There- 
fore the  county  court  was  authorized  to  em- 
ploy other  counsel  to  represent  the  county." 

In  Mitchell  v.  SUte,  22  Ga.  211,  68  Am. 
Dec.  493,  it  appeared  that  the  court  appoiat- 
<k1  a  special  prosecutor  to  represent  the  state 
in  a  murder  case  on  account  of  the  illness  of 
the  solicitor  general.  The  order  wa^  upheld, 
the  court  saying:  "The  fifth  objection  is, 
that  the  solicitor  general  being  unable,  from 
indisposition,  to  perform  his  duty,  the  eourt' 
appointed  Judge  Hooper,  a  gentleman  of  ac- 
knowledged unexceptionable  character,  to  of- 
ficiate in  his  place.  The  state  must  not  go 
unrepresented,  nor  the  criminal  jurisdiction 
fail  for  want  of  a  prosecuting  officer;  and 
if  in  tlie  opinion  of  the  court  the  states  at- 
torney is  unable  from  sickness  or  any  other 
malady  of  mind  or  body,  from  discharging 
his  duty,  it  is  not  only  the  privilege,  but 
the  imperious  duty  of  the  court,  in  the  true 
spirit  and  intent  of  the  Act  of  1799  •  «.  * 
to  substitute  another  in  his  place."^ 

In  Sayles  v.  Genesee  Circuit  Judge,  82 
Mich.  84,  46  N*.  W.  29,  it  appeared  that  a 
judge  of  a  circuit  court  appointed  a  special 
prosecutor  to  conduct  a  criminal  examination 
before  a  justice  of  the  peace  at  the  request 
of  the  prosecuting  attorney  whp  was  di%? 
qualified  from  acting.  It  was  held  that  this 
appointment  was  invalid,  because  the  statu- 
tory right  to  appoint  did  not  extend  beyond 
the  circuit  court  itself.  The  court  said: 
"But  the  circuit  judge  cannot  appoint  a 
special  prosecuting  attorney  to  investigate  a 
charge  of  crime,  or  to  conduct  an  examination 
before  a  justice  of  the  peace.  The  circuit 
judge  is  a  conservator  of  the  peace,  but  that 
docs  not  autliorize  him  to  appoint  any  one 
to  act  as  a  public  prosecutor,  except  in  his 
own  court,  in  cases  over  which  he  has  juris- 
diction. Even  then  his  power  is  statutory. 
Nor  would  it  be  for  the  public  interest  to 
permit  a  complaining  witness,  or  other  per- 
son interested  in  a  criminal  prosecution, 
before  the  case  reaches  the  circuit  court,  to 
petition  the  circuit  judge  to  depose  the  prose- 
cuting attorney,  even  if  such  attorney  is 
confessedly  disqualified  from  acting  as  prose- 
cutor. If  this  were  allowed,  the  circuit 
courts  would  be  applied  to,  in  almost  every 
criminal  inquiry  or  prosecution,  to  set  aside 
the  prosecuting  attorney  because  of  his  in- 
action or  bias,  and  to  appoint  some  attorney 
in  his  stead;  because,  if  the  prosecuting  at- 
torney performs  his  duty  in  such  cases,  as  he 
should,  in  the  interest  of  the  whole  people, 
the  complaining  witness  is  seldom  satisfied." 

In  State  v.  Griffin,  87  Mo.  608,  it  appeared 
that  the  court  appointed  four  attorneys  to 


represent  the  state  because  the  prosecuting 
attorney  was  disqualified  from  taking  charge 
of  the  case  on  account  of  interest.  It  was 
held  that  while  such  an  appointment  might 
be  improper,  there  was  nothing  in  the  statute 
to  render  it  invalid,  unless  it  was  shown 
that  one  or  more  of  those  appointed  was 
prejudiced  go  as^  not  to  give  tke  prisoner  a 
fair  trial.  The  court  said:  "The  statute, 
section  518,  provides  as  follows:  If  the 
proceeuting  attorney  or  assistant  prosecut- 
ing attorney,  be  interested,  or  shall  have  been 
employed  as  counsel  in  any  case  which  it 
shall  be  his  duty  to  prosecute  or  defend^  the 
court  having  criminal  jurisdiction  may  ap- 
point some  other  person  to  prosecute  or  de- 
fend the  cause.'  Section  619  provides  that 
'If  he  be  sick,  or  absent,  such  court  shall 
appoint  some  person  to  discharge  the  duties 
of  the  ofiice,  until  the  proper  officer  resume 
the  discharge  of  bis  duties.'  In  the  case  at 
bar,  tlie  record  discloses  the  fact,  that  the 
prosecuting  attorney  of  Christian  county  had 
been  employed  in  the  case,  and  that  S.  H. 
Boyd,  J.  J.'  Gideon,  F.  S.  Heifernan  and  T.  J. 
Delaney  'were  permitted  to  prosecute  for  the 
state  in  this  behalf.'  The  first  of  the  above 
sections  does  not  contemplate  the  appoint- 
ment of  one  as  a  prosecuting  attorney,  a 
state  officer,  who  is  to  take  the  oath  of  office 
and  be  invested  with  tbe  saisie  authority  iii 
the  case,  as  is  possessed  by  the  prosecuting 
attorney  pro  tem.,  appointed  under  section 
5 J 9.  He  is  simply  appointed  to  prosecute  or 
defend.  Here  the  four  attorneys  were  per- 
mitted to  prosecute  and  were,  in  effect,  ap-. 
pointed  to  prosecute.  It  would  look  more 
like  a  prosecution,  and  less  like  persecution, 
ii  the  court  had  appointed  one  reputable 
attorney,  either  of  the  four,  to  prosecute  the 
accused  instead  of  making  an  order  appoint^ 
ing  or  permitting  four  able  attorneys,  all 
probably  retained  by  the  friends  of  the  de- 
ceased, to  represent  the  state  in  the  prosecu- 
tion of  the  cause.  It  is  a  practice  which 
should  not  prevail,  and,  while  we  do  not  hold 
it  reversible  error,  we  cannot  refrain  from 
expressing  our  disapprobation  of  the  prac- 
tice. While  the  statute  do^s  not  authorize 
the  appointment  of  a  prosecuting  attorney, 
in  the  place  of  the  regular  prosecuting  attor- 
ney, who  shall  have  been  employed  as  counsel 
in  the  case,  it  does  contemplate  the  appoint- 
ment of  an  attorney  to  prosecute  the  cause, 
and  he  should  be  one,  not  acting  under  the 
stimulus  of  a  retainer,  but  standing  unbiased, 
representing  the  state,  and  as  ready  and  will- 
ing to  protect  the  accused,  if  innocent,  as  to 
labor  for  his  conviction  if  guilty  of  the 
charge.  This  we  regard  as  the  duty  of  a 
prosecuting  attorney.  Nothing  in  the  record 
shows  that  the  four  attorneys  appointed  were 
previously  retained  to  prosecute  the^  defend- 
ant.    It  is  merely  an  inference,  and  it  may 
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be  that  it  is  not  true.  No  objections  were 
made  to  the  order  permitting  them  to  prose- 
cute.*' 


BOUTWEIX  ET  AL. 

V. 

CHAMPLAIN  REALTT  COMPANY 

ET  AL. 

Vermont  Supreme  Court — ^May  15,  1915. 

S9  Vt.  SO;  94  Atl.  IDS. 


Pleadiiic:      *      Cpnstraotion      ti^minKt 
Pleader. 

The  language  used  in  equity  pleadings  ia 
to  be  given  its  ordinary  meaning,  and  to  be 
construed  when  ambiguous  against  the  plead- 
er and  hence  a  bill  averring  that  plaintifTs' 
land  was  bounded  on  the  west  by  lands  of 
named  persons,  that  a  river  flowed  along  the 
westerly  portion  of  plaintiffs'  land,  and  that 
portions  of  plaintiffs'  land  were  damaged  by 
1<^  floating  in  the  river,  is  insufficient  to 
show  that  plaintiffs  owned  any  of  the  bed 
of  the  stream. 

Judieftal  Notiee  —  Navisable  Cbaraeter 
of  Stream. 

The  court  will  take  judicial  notice  that 
the  Connecticut  # river  is  a  public  highway 
used  for  transporting  property  in  boats  and 
floating  logs. 

Same. 

While  the  court  will  take  judicial  notice 
that  the  White  river  is  one  of  the  large  rivers 
of  the  state  and  is  nontidal,  the  question 
whether  it  is  a  "boa table  stream"  (that  is, 
one  of  common  passage  as  a  highway )  is  one 
of  fact. 

Navlsalile  Waters  —  Preaiunptioii  a«  to 
NavlealiiUty. 

Waters  above  the  flow  of  the  tide  are 
prima  facie  private  in  use  as  well  as  owner- 
ship, and  the  burden  of  showing  that  a  par- 
ticular stream  is  boatable  is  on  a  person 
seeking  to  use  it  as  such. 

LesialatlTe  Power  to  Betermine  NaTi- 
Kabilitir. 

The  legislature  cannot  be  declaring  it 
navigable  make  navigable  a  stream  which  is 
not  so  in  fact. 

[See  Ann.  Caa.  1012D  1091.] 

Besulation  as  to  NaTisable  Waters  — 
Power  of  State. 

Where  Congress  has  not  acted,  the  state 
legislature  may  provide  for  the  development 
of  a  stream  emptying  into  one  of  the  great 
rivers,  where  such  stream  is  in  fact  navi- 
gable. 

Constitational  Lair  —  Presumption  in 
FaTor  of  Statnte. 

Where  a  statute  may  be  in  violation  of 
constitutional    rights    according   to    circum- 


stances, the  existence  of  circumstances 
necessary  to  support  it  will  be  presumed; 
hence  it  will  be  presumed  in  favor  of  Laws 
1890,  No.  179,  empowering  a  paper  company 
to  float  logs  and  timbers  in  a  stream,  that 
the  stream  was  in  fact  navigable,  for  other- 
wise the  act  would  be  unconstitutional. 

Trees  and  Timber  —  Drivins  liOgM  — 
Injnry  to  Riparian  Lands. 

One  driving  logs  in  a  navigable  stream  is 
bound  at  all  times  to  exercisre  ordinary  care 
to  prevent  injuries  to  riparian  property 
either  b;  jama  or  creating  other  obetrue- 
tions. 

[See  note  at  end  of  this  case.] 
Same. 

One  driving  logs  in  a  boatable  stream  is 
not  required  to  build  embankments  to  pro- 
tect the  land  of  riparian  owners. 

[See  note  at  end  of  this  case.] 

Same. 

Where  logs  and  flood  wood  are  deposited 
upon  the  property  of  a  riparian  owner  with- 
out fault  of  the  one  driving  them  in  a 
navigable  stream,  the  loss  suffered  by  such 
owner  is  damnum  absque  injuria. 

[See  note  at  end  of  this  case.] 

Same. 

W^here  logs  driven  in  a  navigable  stream 
are  washed  upon  adjoining  land  wiUiout  the 
fault  of  those  in  charge,  such  persons  are 
entitled  to  enter  upon  the  lands  to  reclaim 
their  property,  and  are  not  liable  where  they 
exercise  proper  care. 

[See  note  at  end  of  this  case.] 

Remedy  of  Riparian  Owner  —  Ade- 
qnaey  of  Leeral  Remedy. 

Where  defendants  were  entitled  to  float 
logs  in  a  stream,  riparian  owners  have  an 
adequate  remedy  at  law  to  recover  for  in- 
juries resulting  from  defendants'  negligence 
in  allowing  the  logs  to  jam,  so  that  the 
water,  logs,  and  flood  wood  were  thrown  on 
their  land;  hence  they  cannot  maintain  a 
bill  in  equity. 

Pleading  —  Demnrrer  i—  Soope  of  Ad- 
mission liy  Demurrer  ^  Want  of 
Adeqnate  liegal  Remedy. 

The  averment  that  plaintiffs  had  ho  com- 
plete and  adequate  remedy  at  law  is  not 
admitted  by  demurrer. 

Appeal  in  Chancery  from  Windsor  county: 
MiLGB,  Chancellor. 

Action  by  Willis  R.  Boutwell  et  aL,  plain- 
tiffs, against  Champlain  Realty  Company  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiffs  appeal.    Awtibmbd, 

• 

[81]  The  allegations  of  the  bill  show  the 
following  facts.  On  the  second  day  of  Octo- 
ber, 1895,  by  deed  of  conveyance  to  them, 
duly  [82]  recorded  in  the  land  records  of  the 
town  of  Rochester,  the  plaintiffs  became  the 
conditional  owners  of  a  certain  tract  or  par- 
cel of  land,  with  the  appurtenances  thereof^ 
situated  in  the  towns  of  Rochester  and  FWi^ 
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field  in  this  State,  and  bounded  as  set  forth 
in  the  bill;  they  at  once  entered  into  posses- 
sion, and  hitherto  have  occupied  the  same  aa 
a  homestead  and  farm;  and  on  March  23, 
1908,  they  became  and  now  are  the  sole  own<> 
ers  of  said  lands  and  premises. 

Quoting  from  the  bill,  the  plaintiffs'  said 
lands  are  bounded  "on  the  west  by  lands, 
then  of  Beckwith  and  ParmentCr,  now  of 
Kezer  and  Emerson."  "The  White  River 
flows  in  a  southerly  direction  along  the  west- 
erly portion  of  said  lands  of  your  plaintiffs;'' 
and  "for  many  years  last  past  that  portion 
of  said  farm  adjacent  to  said  river,  to  wit, 
thirty  acres  thereof,  has  been  under  cultiva- 
tion, and  during  all  that  time  prior  to  the 
year  1912  the  same  was  in  a  high  state  of 
cultivation  and  yielded  valuable  crops  annu- 
ally, and  was  of  great  value  to  your  plain- 
tiffs." 

For  many  years  prior  to  the  date  of  the 
deed  to  the  plaintiffs,  the  Fall  Mountain 
Paper  Company,  a  corporation  under  the 
laws  of,  and  doing  business  in,  the  State  of 
Vermont,  was  the  owner  of  large  tracts  of 
timber  land  adjacent  to  White  River,  up- 
stream from  the  lands  of  the  plaintiffs,  and 
was  there  engaged  in  cutting  the  timber  into 
logs.  In  the  year  1890,  the  General  Assembly 
of  Vermont  granted  to  that  company  certain 
privileges  on  this  river,  and  from  the  time 
the  enactment  went  into  effect  until  the  time 
when  the  company  ceased  to  conduct  business 
on  that  river  as  hereinafter  stated,  the  com- 
pany cut  timber  on  its  lands  into  logs  and 
floated  them  down  the  river,  claiming  the 
right  so  to  do  under  and  by  virtue  of  said 
enactment  of  the  General  Assembly,  which 
enactment  is  averred  to  be  a  public  law  of 
the  State. 

Previous  to  the  year  1897,  the  said  lands 
of  the  plaintiffs  had  been  damaged  by  the 
Fall  Mountain  Paper  Company,  by  floating 
logs  on  the  river  in  such  a  careless  and  neg- 
ligent manner  that  the  lands  were  thereby  cut 
into  by  the  logs  and  the  water,  and  portions 
of  the  same  were  washed  out  while  the  logs 
were  being  floated;  whereupon  the  company 
caused  an  embankment  to  be  constructed 
along  the  bank  of  the  stream  adjacent  to  said 
lands,  and  so  long  as  this  embankment  re- 
mained in  good  condition  and  repair,  it  af- 
forded some  protection  to  those  lands  against 
damage  caused  by  floating  logs. 

[83]  Subsequent  to  the  year  mentioned, 
that  company  disposed  of  certain  of  its  lands 
on  this  river  to  the  International  Paper  Com- 
pany, a  corporation,  assigning  and  transfer- 
ring to  if  all  such  rights  and  privileges  on 
the  river  as  the  first  named  company  had, 
whereupon  that  company  ceased  cutting  tim- 
ber on  those  lands,  or  floating  logs  on  the 
rivoT. 

rpoh  thus  acquiring  these  properties  and 
righto,  the  International  Paper  Company  pro- 


ceeded to  exercise  the  right  of  floating  logs  on 
White  River,  claiming  to  have  acquired  such 
right  from  the  Fall  Mountain  Paper  Com- 
pany, and  for  several  years  thereafter  floated 
logs  from  points  above  the  plaintiffs'  lands, 
and  so  continued  until  the  incorporation  of 
the  defendant  Champlain  Realty  Company, 
as  a  subsidiary  company.  Thereupon  certain 
of  the  properties  which  were  of  the  Fall 
Mountain  Paper  Company,  and  such  rights 
and  privileges  in  and  on  White  River  as  that 
company  possessed  previous  to  its  disposition 
thereof  to  the  International  Paper  Company^ 
were  transferred  and  assigned  to  the  Cham- 
plain  Realty  Company,  the  latter  then  and 
there  entering  into  possession  of  the  proper- 
ties. This  company  floated  logs,  and  exer- 
cised  all  sUch  rights  and  privileges  in  and 
on  the  river  as  had  been  acquired  by  it,  claim- 
ing as  the  successor  of  the  Fall  Mountain 
Paper  Company,  and  thus  continuing  down 
to  and  including  the  year  1913.  During  all 
the  same  time,  the  Champlain  Realty  Com- 
pany has  claimed  and  now  claims  the  right 
to  charge  tolls  and  collect  the  same  of  all 
persons  and  corporations  floating  logs  on 
any  part  of  White  River. 

The  embankment  erected  by  the  Fall  Moun- 
tain Paper  Company  was  kept  in  good  con- 
dition and  repair  by  each  of  the  companies 
mentioned  while  engaged  in  floating  logs  on 
the  river,  and  during  all  that  time  afforded 
some  protection  to  the  plaintiffs'  lands,  from 
injury  occasioned  by  the  floating  of  logs,  un- 
til the  year  1912.  During  tlie  spring  and 
summer  of  that  year,  and  while  the  Cham- 
plain Realty  Company  was  engaged  in  float- 
ing logs,  large  jams  of  logs  were  by  it  care- 
lessly and  negligently  suffered  and  permitted 
to  form  on  the  river  below  the  plaintiffs' 
lands,  causing  the  water  to  dam  up,  set  back, 
and  overflow  large  tracts  of  land  above  the 
plaintiffs'  lands;  and  a  large  number  of  logs 
of  the  company,  and  a  large  quantity  of  flood 
wood  and  debris  was  washed  off  said  lands 
farther  up  the  stream  and  carried  down  the 
river  and  deposited  on  the  plaintiffs'  land, 
and  much  sand  and  gravel  were  also  washed 
onto  it.  During  the  same  [84]  time,  a  large 
quantity  of  said  logs  were  thrown  by  the 
water,  against  the  said  embankment  which 
was  thereby  broken  and  torn  out,  and  the 
earth  about  it  was  washed  away,  and  many 
large  hojes,  depressions,  and  openings  were 
made  and  formed  in  the  plaintiffs'  land.  The 
company,  by  its  agents  and  servants,  then  en- 
tered upon  the  plaintiffs'  land  and  removed 
therefrom  the  logs  thus  deposited  thereon, 
and  in  so  doing  dug  up  the  soil  and  thereby 
greatly  injured  the  land;  whereby  and  solely 
by  reason  of  the  depositing  of  said  logs,  flood 
wood,  debris,  sand  and  gravel  thereon,  the 
lands  of  the  plaintiffs  were  greatly  injured  in 
value,  and  for  purposes  of  cultivation;  and 
the  making  of  holes,  depressions,  and  open* 
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in£:s.  and  the  digging  up  of  the  soil,  as  above 
stated,  greatly  injured  said  lands,  and  a 
large  portion  of  them  was  thereby  rendered 
wholly  useless  and  unfit  for  cultivation  and 
the  raising  of  crops,  hitherto  continuing. 

This  company  floated  logs  down  the  river 
from  above  plaintiffs'  lands  in  the  spring  and 
summer  of  1913,  in  such  a  careless  and  negli- 
gent manner  that  a  large  number  of  logs  were 
thrown  against  such  portions  of  said  embank- 
ment as  then  remained  in  position,  which 
were  thereby  torn  out  and  washed  away.  The 
damages  resulting  therefrom  to  the  plaintUOfs 
were  similar  to  those  above  shown  in  the 
preceding  year.  The  company  has  neglected 
and  refused  and  still  neglects  and  refuses  to 
fill  up  the  holes,  depressions,  and  openings 
made  in  the  plaintiJQfs'  lands  in  the  two  years 
mentioned,  and  neglected  and  refused,  and 
still  neglects  and  refuses,  to  reconstruct  said 
embankment  in  whole  or  in  part,  but  has 
suffered  and  permitted  said  lands  to  remain 
in  the  damaged  condition,  and  neglects  and 
refuses  to  pay  the  plaintiffs  any  sum  as  dam- 
ages for  the  injuries  thereto. 

Until  an  embankment  sufficient  fully  to 
protect  the  plaintiffs'  lands  from  injuries 
caused  by  floating  logs,  is  erected  along  the 
bank  of  the  river,  and  maintained  in  good 
and  sufficient  repair,  logs  can  not  be  floated 
on  the  river  from  points  above  their  lands, 
witliout  doing  damage  to  said  lands  by  tear- 
ing out  large  portions  of  the  soil,  and  causing 
large  quantities  of  flood  wood,  debris,  sand 
and  gravel  to  be  deposited  thereon,  which  it 
is  averred  will  work  irreparable  damage 
thereto.  It  is  further  averred  that  if  the 
plaintiffs  are  obliged  to  build  and  maintain 
such  an  embankment  there  for  that  purpose, 
they  will  be  put  to  great  and  disproportion* 
ate  expense ;  that  whenever  their  lands  are  cov- 
ered with  flood  wood,  debris,  sand  and  gravel, 
they  are  put  to  [85]  great  and  disproportion- 
ate expense  in  clearing  the  same  of  such  sub- 
stances, of  which  the  American  Realty  Com- 
pany is  fully  advised;  that  in  order  to  re- 
cover damages  for  past  injuries  to  their  said 
lands,  and  for  further  injuries  thereto,  or 
either  of  them,  the  plaintiffs  will  be  com- 
pelled to  resort  to  a  multiplicity  of  suits  at 
law,  unless  a  court  of  equity  takes  cognizance 
of  the  matters  and  things  set  forth  in  the 
bill;  that  it  was  the  lawful  duty  of  the  sev- 
eral companies  mentioned,  during  all  the 
time  they  respectively  floated  logs  on  the 
river,  and  is  now  the  duty  of  the  defendant 
companies,  to  employ  sufficient  means  to  pre- 
vent injury  to  the  plaintiffs'  lands,  and  fully 
to  protect  them  therefrom;  that  the  Cham- 
plain  Realty  Company  is  the  sole  owner  of 
said  properties  and  rights  by  it  acquired 
from  the  International  Paper  Company,  and 
the  American  Realty  Company  is  engaged  in 
cutting  timber  and  floating  logs  down  the 
river  in  question  for  said  Champlain  Real- 


ty Company,  which  latter  company  will  con- 
tinue in  such  business  and  floating  logs  for 
years  to  come,  unless  restrained  from  so  do- 
ing; and  that  the  plaintiffs  have  no  adequate 
remedy  at  law  in  the  premises.  The  prayer  is, 
that  the  Champlain  Realty  Company  be  de- 
creed to  pay  to  the  plaintiffs  such  damages 
as  they  have  suffered  in  the  premises  or  luay 
suffer  during  the  p^idency  of  this  bill;  that 
it  be  ordered  and  directed  to  construct  along 
said  river  adjacent  to  the  plaintiffs'  said 
lands,  within  a  time  limited,  an  embankment 
sufficient  fully  to  protect  said  lands  from  in- 
juries occasioned  by  floating  logs  on  the 
river,  or  employ  such  other  adequate  means 
as  are  requisite  and  adequate  for  that  pur- 
pose; that  the  Champlain  Realty  Company 
and  the  American  Realty  Company  be  en- 
joined and  probiSited  from  further  floating 
logs  on  the  river  from  points  above  the  lands 
of  the  plaintiffs,  until  said  lands  are  pro- 
tected from  injury  by  such  an  embankment 
or  other  means  employed  for  that  purpose; 
and  for  general  relief. 

In  substance,  two  causes  of  demurrer  are 
assigit^d:  the  want  of  equity  to  sustain  the 
jurisdiction  of  a  court  of  equity;  the  plain- 
tiffs have  a  good  and  sufficient  remedy  at 
law. 

Wallace  Batchelder  for  appellants. 
John  C,  Bherburne  fox  appellees. 

[86]  Watsos,  J.— It  will  be  noticed  by  the 
statement  of  the  facts  in  the  bill  that  the 
plaintiffs'  lands  are  bounded  on  the  west  by 
lands  of  Kezer  and  Emerson;  that  "White 
River  flows  in  a  southerly  direction  along 
the  western  portion"  of  the  plaintiffs'  lands; 
and  that  the  portion  of  their  farm  alleged  to 
have  been  damaged  by  the  floating  of  logs 
on  the  river,  is  "adjacent  to  said  river." 
The  import  of  the  allegations  in  these  re- 
spects may  or  may  not  be  the  same,  in  legal 
effect,  as  a  statement  that  their  land  is 
bounded  on  the  west  by  the  river,  or  that 
their  west  line  or  boundary  is  along  the  river. 
There  is  no  allegation  as  to  where  the  east 
line  of  Kezer  and  Emerson's  land  is,  with 
respect  to  the  river.  It  was  held  in  Quinu 
V.  Valiquette,  80  Vt.  434,  68  Atl.  516,  14 
L.R.A.  (N.S.)  062,  that  the  language  used 
in  equity  pleadings  is  to  be  understood  ac- 
cording to  its  natural  import  in  the  connec- 
tion, and  with  reference  to  the  subject-mat- 
ter; that  in  equipoise,  the  construction  is  to 
be  against  the  pleader,  and  that  no  intend- 
ments are  to  be  made  in  favor  of  the  plead- 
er's case  which  do  not  naturally  result  from 
the  facts  alleged.  Applying  this  rule  of  con- 
struction to  the  language  of  the  bill,  it  can 
not  be  said  that  any  part  of  the  bed  of  the 
river  is  owned  by  the  plaintiffs.  As  the  case 
stands  on  the  bill,  therefore,  no  part  of  the 
bed  of  White  River  is  owned  by  the  plaintiffs^ 
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but  the  river  runs  southerly  along  the  wester- 
ly side  of  their  land,  but  not  over  it. 

One  of  the  chief  geograpliical  features  of 
the  State  is,  that  its  eastern  border  is  washed 
by  the  Connecticut  Eirer;  and  it  is  a  matter 
of  historical  knowledge  that  the  Connecticut 
has  always  been  a  public  highway  upon  which, 
in  early  times,  a  portion  of  the  merchandise 
and  productions  of  the  eastern  part  of  the 
State,  including  lumber,  were  transported  in 
boats  or  otherwise;  and  it  is  of  common 
knowledge  that  in  more  recent  timefi  it  has 
been  used  as  a  great  public  highway  for  the 
floating  of  logs  to  places  further  south  in 
this  State,  and  to  places  in  the  State  of 
Massachusetts.  These  facts,  therefore,  are 
judicially  noticed.  Stephen's  Dig.  Ev. 
(Chase's  Ed.)   170-172. 

This  Court  will  also  take  judicial  notice 
that  White  River  is  one  of  the  larger  rivers 
of  the  State,  is  non-tidal,  and  empties  into 
the  Connecticut  at  Hartford,  this  State;  but 
whether  it  is  a  boatable  stream  in  its  natural 
state  and  therefore  a  public  highway,  es- 
pecially as  far  up  as  the  plaintiffs*  farm,  is 
a  question  of  fact  not  alleged  in  the  bill, 
and  of  which  judicial  notice  is  not  here  taken. 
Xew  England  Trout,  etc.  Club  v.  [87]  Mather, 
68  Vt.  338,  85  Atl.  323,  33  L.K.A.  569.  It 
was  held  in  that  case  that  boatable  waters, 
within  the  meaning  of  the  Constitution,  are 
waters  that  are  of  "common  passage"  as 
highways;  that  the  capability  of  use  by  the 
public  for  the  purposes  of  transportation  and 
commerce,  rather  than  the  extent  or  manner 
of  such  use,  affords  the  criterion  by  which 
the  navigability  of  a  river  is  to  be  deter- 
mined; and  that  if  it  be  capable  in  its  nat- 
ural state  of  being  used  for  purposes  of 
commerce,  carried  on  in  any  mode,  it  is  navi- 
gable in  fact,  and  therefore  is  in  our  law  a 
public  river  or  highway.  In  support  thereof, 
the  case  of  Brown  v.  Chadbourne,  31  Me.  9, 
50  Am.  Dec.  641,  is  noticed  as  a  leading  case 
on  the  subject,  wherein  the  true  test  to  be 
applied  in  such  cases  was  held  to  be,  whether 
the  stream  is  inherently  and  in  its  nature, 
capable  of  being  used  for  the  purposes  of 
commerce,  for  the  floating  of  vessels,  boats, 
rafts,  or  logs;  and  that  when  a  stream  pos- 
sesses such  a  character,  the  easement  exists, 
leaving  to  the  owners  of  the  bed,  all  other 
modes  of  use,  not  inconsistent  therewith. 

While  the  general  rule  is,  as  stated  in  the 
?few  England  Trout,  etc.  Club  case,  that 
waters  above  the  flow  of  the  tide  are,  prima 
facie,  private  in  use  as  well  as  in  ownership, 
and  the  burden  of  showing  that  a  particular 
stream  is  boatable,  is  on  the  person  seeking 
to  use  it  as  such  (imless  it  be  a  case  where 
the  court  will  take  judicial  notice  of  that 
fact),  yet  in  the  case  at  bar  the  bill  alleges 
that  in  the  year  1890,  the  General  Assembly ' 
of  the  State  of  Vermont  granted  certain 
privileges  on   the   river   in   question   to   the 


Fall  Mountain  Paper  Company;  that  thence- 
forth to  the  time  of  the  commencement  of 
this  suit,  that  company  and  its  successors 
floated  logs  on  the  river,  claiming  the  right 
Bo  to  dt>  under  and  by  virtue  of  said  enact- 
ment, which  enactment  is  averred  to  bo  a 
public  law.  Counsel  on  both  sides  have  treat- 
ed this  statute  as  public  in  character,  in  the 
discussion  of  the  case,  and  consequently  we 
treat  it  in  the  same  way  without  considering 
whether  it  is  so,  and  without  regard  to  the 
real  force  of  that  particular  averment. 

By  §  1  of  the  act  mentioned  (Laws  of 
1890,  No.  179)  the  Fall  Mountain  Paper 
Company  was  "empowered  to  remove  rocks. 
Hood  wood  and  other  obstructions  from  the' 
bed  and  banks  of  White  River  and  its  tribu- 
taries, excepting  the  first,  second,  and  third 
branches  of  said  river,  build  piers  for  the 
purpose  of  attaching  booms  thereto  and 
shall  build  proper  sluices  or  aprons  [88]  on 
dams  to  protect  the  same  from  damage,  so 
as  to  facilitate  the  running  of  logs,  ties,  wood, 
timber  or  other  lumber  down  said  streams, 
and  any  other  person  or  persons  may  use  said 
streams  for  the  purpose  of  floating  logs,  ties, 
wood,  timber  or  other  lumber  upon  the  terms 
hereinafter  named.  And  said  Fall  Mountain 
Paper  Company  and  its  successors  are  em- 
powered to  enter  upon  the  bed  of  said  White 
River  and  its  tributaries,  except  the  three 
tributaries  last  named,  for  the  above  pur- 
poses, subject  to  the  liability  of  paying,  or 
tendering,  all  damages  caused  thereby  in  the 
manner  hereinafter  provided."  By  §  2,  in- 
juries or  damages  occasioned  by  the  Fall 
Mountain  Paper  Company,  or  its  successors, 
to  land  or  property  by  reason  of  said  improve- 
ments, shall  be  paid  by  the  company  or  its 
successors,  to  the  person  or  persons  sustain- 
ing the  damages;  and  if  the  parties  cannot 
agree  upon  the  amount  of  damages  to  be  paid, 
said  corporation  shall  prefer  a  petition  to  the 
judge  of  the  probate  court  in  the  district  in 
which  the  property  is  situated,  who  shall 
appoint  three  commissioners  to  hear  and  de- 
termine the  matter;  and  if  any  damages  shall 
accrue  to  a  riparian  owner  by  using  the  river 
or  its  tributaries,  for  the  purpose  of  running 
logs,  ties,  etc.,  and  the  parties  cannot  agree 
upon  the  amount  of  such  damages,  the  person 
or  persons  sustaining  the  damages  may  pre- 
fer a  petition  to  the  judge  of  the  probate 
court  for  the  appointment  of  commissioners 
to  determine  that  question,  and  their  deci- 
sion in  the  matter  shall  be  final  and  conclu- 
sive upon  all  parties.  By  §  3,  the  Fall 
Mountain  Paper  Company  and  its  successors 
are  given  the  right  to  receive  toll  from  all 
persons  running  logs,  ties,  etc.,  over  the 
portion  of  the  streams  on  which  money  has 
been  expended  by  them. 

In  Morgan  v.  King,  35  N.  Y.  354,  01  Am. 
Dec.  58,  it  was  said  that  if  prior  to  legisla- 
tive enactment,  the  stream  was  private  in  use 
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as  in  property,  the  Legislature  could  not  take 
away  the  rights  of  those  who  were  then 
riparian  owners,  nor  subject  such  rights  to 
a  public  use,  created  or  authorized  by  the 
act  itself,  without  compensation.  In  Foster 
V.  Stafford  Nat.  Bank,  57  Vt.  128,  a  statute, 
authorizing  and  empowering  the  persons 
named  "to  make,  maintain,  and  control  gates 
at  the  outlet  of  Willoughby  Lake  for  the 
purpose  of  saving  the  water  in  said  lake," 
but  not  to  raise  it  "above  the  ordinary  high- 
water  mark  of  the  last  fifteen  years,"  was 
held  to  be  unconstitutional  upon  the  ground 
that  no  provision  was  made  for  the  ascertain- 
ment and  [89]  payment  of  the  damages  that 
might  be  occasioned  by  the  entry  upon  and 
the  occupation  of  the  land  of  the  defendant 
for  the  erection  and  maintenance  of  gates 
thereon,  and  the  raising  of  the  water  in  the 
lake.  The  court  said  that  the  Constitution 
limits  the  right  to  take  private  property  to 
cases  where  necessity  requires  it  for  a  public 
use;  and  then  it  can  be  taken  only  on  making 
just  compensation  to  the  owner.  In  the  New 
England  Trout,  etc.  Club  case,  the  court  said 
that  unless  the  waters  in  question  were  boat- 
able,  they  were  not  public,  but  private,  and 
the  State  had  no  jurisdiction  over  them. 
And  it  was  there  held  that  the  statute  then 
under  consideration,  in  so  far  as  it  under- 
took to  authorize  the  crossing  of  private 
lands  to  reach  public  waters,  was  unconsti- 
tutional, as  authorizing  the  taking  of  private 
property  for  private  use;  that  the  right  of 
eminent  domain  can  never  be  exercised  for 
a  merely  private  purpose,  however  much  the 
public  utility  may  be  subserved  thereby.  See 
also  Adams  v.  Barney,  25  Vt.  225.  But  the 
Statute  of  1890  does  not  undertake  to  dele- 
gate the  power  of  eminent  domain,  nor  does 
it  contain  provisions  touching  elements  es- 
sential to  the  exercise  of  that  power:  the 
rights  granted  involve  neither  the  question 
of  necessity  for  public  use,  nor  compensation 
to  riparian  owners  for  private  property  taken 
for  public  use  in  the  establishment  of  a  pub- 
lic easement  in  the  stream  to  which  the  act 
relates.  Foster  v.  Stafford  Nat.  Bank,  no- 
ticed above. 

It  has  been  held  that  the  Legislature  can 
not  make  a  stream  navigable  by  declaring  it 
to  be  so  if  in  fact  it  is  not.  Olive  v.  State, 
88  Ala.  88,  5  So.  853,  4  L.R.A.  33;  People  T. 
Elk  River  Mill,  etc.  Co.  107  Cal.  221,  40  Pac. 
531,  48  Am.  St.  Rep.  125 ;  Kamm  v.  Normand, 
50  Ore.  9,  91  Pac.  448,  11  L.R.A.(N,S.)  290, 
128  Am.  St.  Rep.  898.  And  in  Pound  v. 
Turck,  95  U.  S.  459,  24  U.  S.  (L.  ed.)  525, 
it  was  held  that  if  a  stream  which  empties 
into  one  of  the  great  rivers  of  the  country,  is 
in  fact  navigable,  the  State  may,  for  the  pur- 
pose of  developing  the  use  of  it,  authorize  the 
improvement  of  the  navigation,  until  legisla- 
tion on  the  subject  by  Congress.     See  also 


Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.  87 
Wis.  134,  58  N.  W.  257 ;  Tewksbury  v.  Schul- 
enbeig,  41  Wis.  584;  Mashburn  v.  St.  Joe 
Imp.  Co.  19  Idaho  30,  113  Pac.  92,  35  L.R.A. 
(N.S.)  824;  Thompson  v.  Androscoggm  River 
Imp.  Co.  58  N.  H.  108.  In  the  case  last  cited, 
the  court  said  there  was  nothing  in  the  Con- 
stitution of  the  State,  nor  in  the  doctrines  of 
the  common  [90]  law,  to  prevent  the  State 
or  its  agents  from  improving  the  navigation 
of  the  public  rivers;  and  the  mode  and  the 
extent  of  such  improvements  are  to  be  deter- 
mined by  the  Legislature. 

No  question  is  raised  as  to  the  validity  of 
the  Acts  of  1890;  but  enough  has  been  said 
in  view  of  the  holdings  in  the  cases  to  which 
reference  has  been  made,  to  justify  us  in 
treating  White  River  as  a  boatable  stream 
within  the  meaning  of  the  law  in  disposing 
of  the  case  under  consideration  upon  the 
demurrer;  for  otherwise  that  statute  may  be 
in  violation  of  constitutional  rights,  and  '*if 
a  statute  may  or  may  not  be,  according  to 
circumstances,  within  the  limits  of  legisla- 
tive authority,  the  existence  of  the  circum- 
stances necessary  to  support  it  must  be  pre- 
sumed." Sweet  V.  Rechel,  159  U.  S.  380,  40 
U.  S.  (L.  ed.)  188,  18  S.  Ct.  43;  Home  Tele- 
phone, etc.  Co.  V.  Los  Angeles,  211  U.  S.  265, 
53  U.  S.  (L.  ed.)  176,  29  S.  Ct.  50;  State  v. 
Peet,  80  Vt.  449,  88  Atl.  881,  14  L.R.A. 
(N.S.)   877,  130  Am.  St.  Rep.  998. 

Considering  the  stream  as  boatable  in  its 
natural  state,  the  public,  as  well  as  the  de- 
fendants under  the  provisions  of  the  Acts  of 
1890,  have  the  right  to  use  it  as  a  public 
highway  for  the  floating  of  logs;  and  the 
rights  of  the  riparian  owners  are  subject  to 
such  use,  if  reasonably  exercised.  Carter  v. 
Thurston,  58  N.  H.  104,  42  Am.  Rep.  584; 
Collins  V.  Howard,  85  N.  H.  190,  18  Atl. 
794;  Connecticut  River  Lumber  Co.  v.  Olcott 
Falls  Co.  85  N.  H.  290,  21  Atl.  1090,  13 
L.R.A.  828;  Dwuie  v.  Veazie,  44  Me.  187,  69 
Am.  Dec.  94;  Lancey  v.  Clifford,  54  Me.  487^ 
92  Am.  Dec.  581. 

The  test  of  reasonableness,  the  want  of 
which  is  negligence,  is  the  conduct  of  a  care- 
ful and  prudent  man  in  like  circumstances. 
This  is  but  the  exercise  of  ordinary  care,  and 
is  the  true  measure  of  requirement  in  such 
cases.  The  general  rue  is,  that  it  is  the  duty 
of  one  driving  or  floating  logs  on  a  navigable 
stream  to  exercise  ordinary  care  to  prevent 
the  same  from  doing  damage  to  the  property 
of  riparian  owners;  that  such  duty  requires 
one  to  take  this  degree  of  care  to  prevent 
logs  put  into  the  stream  from  creating  jama 
and  obstructions  sufficient  to  force  the  wa- 
ters out  of  their  natural  course,  to  the  injury 
of  riparian  property;  and  that  it  is  not  con- 
flned  to  the  time  of  actual  driving,  but  ex- 
ists at  all  times  while  the  logs  are  in  the 
stream.     Mandery  v.  Mississippi,  etc.  Boom 
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Co.  105  Minn.  3,  116  N.  W.  1027,  1135  j  Coyne 
T.  Miuissippi,  etc.  Boom  Co.  72  Minn.  633, 
75  N.  W.  748,  41  L.R.A.  494,  71  Am.  St.  Rep. 
508;  Field  [91]  v.  Apple  River  Log  Driving 
Co,  67  Wis.  669,  31  N.  W.  17;  Mitchell  v. 
Lea  Lnmber  Co.  43  Wash.  195,  86  Pac.  405, 
10  Ann.  Cas.  231,  9  L.R.A.(N.S.)  900;  White 
River  Log,  etc  Co.  v.  Neleon,  45  Mich.  578, 

8  N.  W.  587,  909;  Hot  Springs  Lumber,  etc. 
Co.  V.  Revercomb,  106  Va.  176,  55  S.  £.  580, 

9  L.R.A.(N.S.)   894. 

The  biU  alleges  that  the  Champlain  Realty 
Company,  by  its  agents  and  servants,  entered 
upon  the  plaintiffs'  said  lands  in  the  years  of 
1912  and  1913,  and  removed  the  logs  de- 
posited thereon  by  reason  of  large  jams  of 
logs  carelessly  and  negligently  suffered  and 
permitted  by  that  company  to  form  in  the 
river  below  said  lands,  whereby  the  water 
was  dammed  up,  set  back  and  caused  to  over- 
flow them,  etc.,  and  in  so  doing  dug  up  the 
soil  and  thereby  greatly  injured  the  land.  A 
peiBOn  using  a  boatable  stream  for  the  float- 
ing of  logs  is  not  by  law  required  to  build 
embankments  or  other  structures  along  the 
banks  of  riparian  owners  to  protect  them 
from  wearing  or  washing  away,  or  against  in- 
jury from  logs.  Hot  Springs  Lumber,  etc. 
Co.  V.  Revercomb,  and  Field  v.  Apple  River 
Log  Driving  Co.  both  cited  above.  If  the 
logs,  flood  wood,  etc.,  were  deposited  on  the 
lands  of  the  plaintiffs  by  reason  of  the  neg- 
ligence of  the  defendants,  they  are  respon- 
sible for  the  resulting  damages;  but  on  the 
other  hand  if  the  logs,  flood  wood,  etc.,  were 
deposited  thereon  without  the  fault  of  the 
defendants,  the  loss  then  suffered  by  the 
plaintiffs  is  damnum  absque  injttriay  and 
affords  no  ground  of  action  against  the  de- 
fendants. 

By  the  common  law,  every  owner  of  cattle 
is  bound  to  keep  them  within  his  own  pos- 
session, and  if  he  fails  to  do  so,  he  is  liable 
for  their  trespasses  upon  the  lands  of  other 
persons,  whether  inclosed  or  not.  Hurd  v. 
Rutland,  etc.  R.  Co.  25  Vt.  116;  Keenan  v. 
Cavanaugh,  44  Vt.  268.  But  an  exception  to 
this  rule  has  always  been  recognized  in  favor 
of  a  person  lawfully  driving  domestic  animals 
along  a  highway,  if  such  animals,  without 
fault  on  his  part,  escaped  from  his  control 
upon  adjoining  unfenced  lands.  In  such  case 
if  the  animals  be  pursued  and  promptly 
brought  back,  the  owner  is  not  liable  for  the 
involuntary  trespass  on  the  land,  nor  for  the 
herbage  they  may  crop,  raptim  et  aparsim, 
as  they  go  along.  Such  casual  trespassing 
is  considered  an  inevitable  incident  to  the 
right  to  use  the  highway.  Mr.  Justice 
Holmes,  in  his  work  on  the  Common  Law,  at 
page  118,  says,  '^that  if  a  man  be  driving 
eattle  through  fi  town,  [92]  and  one  of  them 
goes  into  another  man's  house,  and  he  follow 
him,  trespass  does  not  lie  for  this,'*  citing 


authorities,  among  which  is  Popham,  at  page 
162,  where  Justice  Doderidge  says  tbe  law 
is  so  "because  it  (the  act)  was  involuntary^ 
and  a  trespass  ought  to  be  done  voluntarily, 
and  so  it  is  injuriOf  and  a  hurt  to  another, 
and  so  it  is  dammim"  1  R.  C.  L.  §  42; 
Dovaston  v.  Payne,  2  H.  Bl.  (Eng.)  527,  2 
Smith  Lead.  Cas.  213;  Stackpole  v.  Healy,  16 
Mass.  35,  8  Am.  Dec.  121;  Hartford  v.  Brady, 
114  Mass.  466,  19  Am.  Rep.  377;  McDonnell 
V.  Pittsfleld,  etc.  R.  Corp.  115  Mass.  564; 
Amsteim  v.  Gardner,  132  Mass.  28,  ^2  Am. 
Rep.  421;  Mills  v.  Stark,  4  N.  H.  512,  17 
Am.  Dec.  444;  Tonawanda  R.  Co.  v.  Munger, 
5  Den.  (N.  Y.)  255,  49  Am.  Dec.  239;  Wood 
v.  Snider,  187  N.  Y.  28,  79  N.  E.  858,  12 
L.R.A.(N.S.)  912. 

In  the  case  of  The  Eleanor,  2  Wheat.  345, 
4  U.  S.  (L.  ed.)  257,  the  Federal  Supreme 
Court  said:  "And  whatever  may  be  the  in- 
jury that  casually  results  to  an  individual 
from  the  act  of  another  while  pursuing  the 
reasonable  exercise  of  an  established  right,  it 
is  his  misfortune.  The  law  pronounces  it 
damnum  absque  mjuria,  and  the  individual 
from  whose  act  it  proceeds  is  liable  neither 
at  law  nor  in  the  forum  of  conscience.  And 
the  principal  right  necessarily  carries  with 
it  also  the  means  essential  to  its  exercise.'' 
In  Sabin  v.  Vermont  Cent.  R.  Co.  25  Vt.  363, 
where  by  necessary  blasting  of  rocks  done  by 
the  defendant  in  the  construction  of  its  road, 
fragments  of  rock  were  unavoidably  thrown 
onto  the  adjoining  land  of  the  plaintiff. 
Thereon  the  court  said:  ''As  we  have  in- 
timated, it  is  clear,  that  for  blasting  at  im- 
proper seasons,  thereby  causing  unnecessary 
damage  to  crops,  and  for  doing  it  in  an  im- 
prudent or  unskillful  manner,  or  for  not  re- 
moving the  stone  in  due  time, — and  that 
must  be  considered  the  shortest  time  in 
which  it  can  be  done,  and  with  the  least 
injury  to  the  land, — ^the  party  is  entitled  to 
his  remedy  in  the  proper  form.  But  if  the 
defoidant's  charter  confers  the  right  to  do 
the  act,  of  which,  as  we  have  said,  there  can 
be  no  doubt,  it  seems  to  us  impossible  to  al- 
low the  action  of  trespass  for  the  original 
act,  thereby  treating  it  as  unlawful.  And 
it  is  too  well  settled,  to  be  now  brought  in 
question,  that  no  mere  omission,  or  want  of 
care  or  skill,  in  doing  a  lawful  act,  will  ren- 
der such  act  a  trespass  by  relation." 

We  think  the  rights  of  the  owners  of  logs 
washed  upon  adjoining  land  without  their 
fault,  are  governed  by  the  same  principles; 
and  that  the  rule  is  correctly  stated  in  the 
New  [93]  Hampshire  case  of  Carter  v.  Thur- 
ston (cited  above)  as  follows:  "And  the 
right  of  the  public  and  of  the  defendants  to 
the  use  of  this  stream  for  the  purpose  of 
floating  their  logs,  involves  the  right  of 
going  upon  the  land  of  riparian  owners  for 
the  purpose  of  reclaiming  the  logs  that  may 


732 


CITE  THIS  VOL.  ANN.  CAS.  UMA. 


have  been  washed  ashore.  Such  incidental 
necessity  neither  enlarges  nor  dimiuishes  tlie 
natural  capacity  of  the  stream,  in  a  legal 
sense,  nor  in  any  way  affects  its  public  char* 
acter.  This  right  of  pursuit  and  reclamation 
rests  upon  the  same  natural  right  as  that 
which  permits  the  owner  of  cattle  to  pursue 
into  an  adjoining  field  and  recover  his  beasts 
straying  from  the  highway;  but  in  the  pur* 
suit  and  recovery  of  his  cattle  or  his  logs, 
the  owner  must  do  no  unnecessary  damage, 
and  is  responsible  for  any  excess  or  abuse  ol 
his  right.  This  right  of  reclaiming  stranded 
logs  is  a  common  law  right,  a  natural  right, 
incident  to  the  right  of  navigation."  Since 
the  only  liability  ol  the  defendants,  if  any, 
is  based  upon  their  failure  to  exercise  the 
requisite  degree  of  care  in  pursuing  a  lawful 
right,  an  action  at  law  to  recover  the  dam- 
ages proximately  consequent  on  the  breach 
of  such  legal  duty  affords  the  plaintiffs  a 
full,  complete,  and  adequate  remedy;  and 
having  such  remedy,  they  can  not  come  into 
a  court  of  equity.  Currier  v.  Rosebrooks,  48 
Vt.  34;  Durkee  v.  Durkee,  59  Vt.  70,  8  Atl. 
490. 

It  is  urged,  however,  that  this  objection  to 
the  bill  cannot  be  sustained,  because  the  aver- 
ment that  the  plaintiffs  have  no  complete 
and  adequate  remedy  at  law  is  admitted  by 
the  demurrer,  in  support  thereof  relying 
upon  the  holding  in  Weed  ▼.  Hunt,  76  Vt. 
212,  56  Atl.  080,  and  the  same  case,  81  Vt. 
302,  70  Atl.  5.64.  In  that  case  the  question 
was  whether  the  oratrix  had  a  remedy  at  law 
in  the  State  of  Connecticut;  and  it  was  held 
on  demurrer  (in  the  answer)  to  the  bill, 
that  we  were  bound  by  the  averment  that  she 
Itad  not,  as  we  could  not  take  notice  of  the 
Connecticut  statute  recited  in  the  answer, 
from  which  it  seemed  to  the  contrary.  But 
this  is  not  the  general  rule  applicable  when 
the  court  can  take  judicial  notice  of  puhlie 
law,  not  set  forth  in  the  bill.  Lord  Redes- 
dale,  speaking  of  the  part  of  the  bill  intended 
to  give  jurisdiction  of  the  suit  to  a  court  of 
equity  by  a  general  averment  that  the  acts 
complained  of  are  contrary  to  equity,  and 
tend  to  the  injury  of  the  complainants,  and 
that  they  have  no  remedy,  or  not  a  complete 
remedy,  without  the  assistance  of  a  court 
of  equity,  says  this  averment  must  be  sup- 
ported by  the  case  shown  in  the  bill,  from 
which  it  must  be  apparent  that  the 
[94]  court  has  jurisdiction.  Mitf.  Eq.  PI. 
(Tyler's  Ed.)  141.  Mr.  Justice  Story  says 
this  jtirUdiotional  clcmae  is  wholly  unnecee- 
sary,  for  it  will  not  of  itself  give  jurisdiction 
to  the  court;  that  if  the  case  made  by  the 
bill  be  otherwise  clearly  of  equitable  juris- 
diction, the  court  will  sustain  it,  although 
the  clause  is  omitted;  that  if,  on  the  con- 
trary, the  case  so  made  be  not  of  equitable 
jurisdiction,  the  bill  will  be  dismissed,  not- 


withstanding such  an  averment  is  made  in  it; 
for  the  court  can  not  assume  jurisdiction,  ex- 
cept upon  cases,  and  principles  which  clearly 
justify  its  interposition.  Story  Eq.  PL  §§  34, 
473. 

Pro  forma  decree  affirmed  and  caiifie   re* 
manded. 


NOTE. 

liiability  of  One  Using  Stream  to  Float 
Timber  for  Reanlting  Injuries  to 
Riparian  Owner. 
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Accumulation   of   Water   for   Floating,    734. 
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In  OeneraU 

The  earlier  cases  discussing  the  liability 
of  one  using  a  stream  to  float  timber  for 
resulting  injuries  to  riparian  owners  are  col- 
lected in  the  notes  to  Mitchell  v.  Lea  Lumber 
Co.  10  Ann.  Cas.  231;  Hopkins  v.  Butte,  etc. 
Commercial  Co.  40  Am.  St.  B.ep,  438;  Ala- 
bama Lumber  Co.  v.  Keel,  82  Am.  St.  Rep. 
265;  Pickens  v.  Coal  River  Boom,  etc.  Co.  90 
Am.  St;  Rep.  819,  829;  and  Crookston  Water- 
works, etc.  Co.  V.  Sprague,  103  Am.  St.  Rep. 
525,  and  the  notes  referred  to  therein.  The 
present  discussion  is  of  the  more  recent  caaea 
only. 

The  use  of  a  floatable  stream  for  any  le^t- 
imate  purposes  is  a  public  right,  and  a  ri- 
parian owner  has  no  interest  therein  superior 
to  any  other  member  of  the  public.  There- 
fore, any  injury  to  sueh  an  owner  or  to  his 
property  occasioned  by  the  lawful  use  of  a 
stream  to  float  timber  is  damnum  absque  in- 
juria. Ferry  Pass  Inspectors',  etc.  Assoc  v. 
Wliite  River  Inspectors',  etc.  Assoc.  57  Fla. 
309,  48  So.  643,  22  L.RA..(N.8.)  345;  Clark 
V.  Oilman,  114  Me.  251,  95  Atl.  1032;  Lowery 
V.  Booth,  34  Ont  L.  Rep.  204,  8  Oat.  W.  N. 
529,  24  Dominion  L.  Rep.  865.  See  also  Roy 
V.  Eraser,  30  N.  Bruns.  123. 

In  Clark  v.  Gilman,  114  Me.  251,  95  Atl. 
1032,  the  court  said:  "The  stream,  as  we 
have  seen,  is  floatable,  and  as  such  may  law- 
fully be  used  as  a  public  highway  upon  which 
to  float  logs.  The  riparian  owner,  too,  has 
the  right  to  the  use  and  enjoyment  of  hie 
property.  But  the  rights  of  the  public  to 
UAC  a  floatable  stream  and  those  of  the  ri* 
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parian  owner  to  nBe  his  land  are  both  to  be 
eo joyed  with  a  proper  regard  for  th^  exiftt- 
ence  and  preservation  of  the  other.     The  ri- 
parian  owner's   use  and   enjoyment   of   his 
property  adjaeeat  to  a  floatable  streani  is 
in  a  sense  subject  to  the  use  ol  such  stream 
by  the  public  for  the  floating  of  logs,  if  rea- 
sonably exercised.    He  is  bound  in  the  use  of 
his  property  not  to  obstruot  the  reasonable 
use  of  the  stream  for  such  purpose.    The  log 
driver  also  in  using  such  a  stream  for  the 
passage  of  hia  logs  is  required  to  exercise 
reasonable  care  to  prevent  doing  damage  to 
the  property  of  the  riparian  owner.    If  these 
respective   r^ts  are  so  exercised  then  nx> 
8ut»tantiai   prejudice  or  incqnvenience  will 
result     .     .     .     The  evidence  amply  shows 
that  there  was  no  want  of  reasonable  care  on 
the  part  of  the  defendants  in  their  use  of  this 
stream  in  floating  their  logs  down  to  their 
inili    It>  was  not  their  fault  that  some  of 
their  logs  were  pushed  by  the  current  against 
this  abutment  and  held  there  by  its  rough 
and  uneven  construction.    That  was  the  nat- 
ural result  arising  from  the  character  of  the 
structure  and  its   location  adjacent  to  the 
channel  of  the  stream.    It  could  not  be  avoid- 
ed without  the  use  of  some  artificial  means  to 
keep  the  logs  from  going  against  the  abut- 
ment in  their  passage  by  it.     Were  the  de- 
fendants required  to  use  such  means?     We 
think  not  under  the  facts  and  circumstances 
disclosed.     The  logs  being  driven  were  com- 
paratively   few.      The    defendants    had    the 
right  to  use   the   whole   stream    in   floating 
tliem  down,  exercising  reasonable  care  in  so 
doing  not  to  unnecessarily  injure  the  plain- 
tiff's property  as  a  riparian  owner.     And  it 
does  not  appear  that  such  logs  as  were  caught 
on  the  abutment  did  any  injury  to  it.     In 
this  respect  the  case  is  not  unlike  one  where 
logs  floating   down   a    public    stream    catch 
upon  the  shore  doing  no  injury  to  the  ripa- 
rian owner.    In  such  case  the  log-driver  can- 
not be  held  to  an  unreasonable  use  of  the 
stream  because  he   had  not   used   means  to 
prevent  the  logs  touching  the   shores."     In 
the  reported  case  also,  it  is  h.eld  that  one 
using  a  stream  to  float  timber  is  not  required 
to  construct   works   thereon    to   protect   the 
adjacent  lands. 

However,  a  person  using  a  floatable  stream 
for  the  purpose  of  floating  timber  is  liable 
for  resulting  injuries  to  riparian  owners,  as 
the  result  of  a  negligent  or  unreasonable  use 
of  the  stream  by  him.  Idaho  Northern  R. 
Co.  V.  Post  Falls  Lumber  Co.  20  Idaho  695, 
no  Pac.  1098,  38  L.R.A.(N.S.)  114;  Mc- 
Cuire  v.  Post  Falls  Lumber,  etc.  Co.  23  Idaho 
608,  131  Pac.  064;  Howe  v.  Ashland  Lumber 
Co.  110  Me.  14,  86  Atl.  160 ;  Bellaire  v.  Wor- 
«e8ter  Lumber  Co.  177  Mich.  222,  148  N.  W. 
63;  Mandenr  v.  Mississippi,  etc.  Boom  Co. 
105  mnn.  3,  116  N.  W.  1027,  affirmed  105 


Minn.  .9, 116  N.  W.  1135;  Torgerson  v.  Crook- 
ston  Lumber  Co.  123  Minn.  476,  144  N.  W. 
154;  Northcut  v.  John  0.  Long  Tie,  etc.  Co. 
167  Mo.  App.  386,  173  S.  W.  15,  affirmed  on 
rehearing  193  S.  W.  612;  Johnson  v.  Irvine 
Lumber  Co.  79  Wash.  620,  140  Pac.  577,  re- 
versing on  rehearing  75  Wash.  539,  135  Pac. 
217;  Peterson  v.  Ariand,  79  Wash.  679,  141 
Fac.  63:  Dumont  v.  Fraaer  48  Can.  Sup.  Ct. 
137,  13  East  L.  Rep.  165.  See  also  Louisville, 
etc.  R.  Co.  v.  Yaxbrough,  57  Fla.  101,  48  So. 
634. 

In  Idaho  Northern  R.  Co.  y.  Post  Falls 
liUmber  Co.  20  Idaho  695,  119  Pac.  1098,  38 
L.R.A.(N.S.)  114,  the  court  said:  "The  per- 
son who  undertakes  to  float  logs  and  lumber 
down  a  stream  must  exercise  reasonable  care 
in  order  to  avoid  injury  to  the  property  of 
others.  The  fact  that  a  stream  is  navigable 
does  not  give  anyone  a  right  to  dump  logs 
and  timber  into  the  stream  and  allow  the  same 
to  go  imattended  and  without  being  cared 
for,  and  as  a  consequence  to  form  dams  and 
divert  the  current  of  water  to  the  injury  and 
damage  of  others.  No  doubt  the  damages 
which  a  riparian  proprietor  may  sustain  a9 
a  natural  and  unavoidable  consequence  of  the 
navigation  of  a  stream  either  with  boats  and 
other  craft  or  rafts  and  logs,  where  the  same 
is  conducted  wi^h  due  care  anjd  in .  a  reason- 
ably prudent  manner,  must  be  borne  by  such 
riparian  proprietor  as  a  natural  and  conse- 
quent injury  under  the  rule  of  danmum 
ahsqite  injuria,  ...  On  the  other  hand, 
the  party  who  is  attempting  to  navigate  such 
a  stream  must  exercise  care  proportionate  to 
the  dangers  and  difficulties  of  the  undertak- 
ing and  the  liability  of  inflicting  injury  upon 
others.  ...  If  the  exercise  of  such  care 
will  entail  such  an  expense  as  to  make  the 
enterprise  unprofitable,  the  result  will  neces- 
sarily be  that  he  will  not  navigate  the  stream. 
This,  however,  is  a  problem  with  which  he 
is  confronted  and  which  he  must  solve  at  his 
own  risk  and  responsibility." 

Jnterference  with  Access  to  Stream, 

"The  right  of  a  riparian  owner  to  use  a 
stream  implies  the  necessity  as  well  as  right 
to  pass  from  the  shore  to  the  navigable  wat- 
ers of  the  stream."  Shephard  v.  Coeur 
d'Alene  Lumber  Co.  16  Idaho  293,  101  Pac. 
691.  For  an  interference  with  this  right  of 
access  to  a  stream,  a  person  using  the  stream 
in  a  negligent  or  unreasonable  manner  to 
float  timber  is  ^  liable  to  ripariaA  owners  for 
damage  sustained  by  them  by  reason  thereof. 
Perry  Pass  Inspectors',  etc.  Assoc,  v.  W^hite 
River  Inspectors',  etc.  Assoc.  67  Fla.  399,  48 
So.  643,  22  L.R.A.(N.S.)  345;  Shephard  ▼. 
Coeur  d'Alene  Lumber  Co.  16  Idaho  293,  101 
Pac.  691;  Smart  v.  Aroostook  Lumber  Co. 
103  Me.  37,  68  Atl.  627,  14  L.R.A.(N.S.) 
1083;  Lownsdale  v.  Grays  Harbor  Boom  Co. 
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36  Wash.  198,  78  Pac.  904,  affirmed  44.  Wash. 
699,  87  Pac.  943;  Burrowa  v.  Grays  Harbor 
Boom  Co.  44  Wash.  630,  87  Pac.  937 ;  Hiscock 
V.  Grays  Harbor  Boom  Co.  44  Wash.  699,  87 
Pac,  943;  Bryson  v.  Davidson,  31  Quebec 
Super.  Ct.  291. 

In  Smart  v.  Aroostook  Lumber  Co.  103 
Me.  37,  68  Atl.  527,  14  L.R.A.(N.S.)  1083, 
the  court  said:  "In  this  case  the  plaintiff 
purchased  and  built  a  residence  on  land 
bordering  on  the  Presque  Isle  Stream,  a  legal 
highway.  No  other  highway  affords  him 
access.  The  obstruction  of  the  stream  not 
only  obstructs  his  right  in  common  with 
others  to  pass  up  and  down  the  stream,  but 
cuts  off  his  right  of  access  to  his  private 
property  which  is  a  private  right  appurte- 
nant to  his  land.  .  .  .  And  we  think  upon 
the  authority  of  the  cases  and  law  writers 
cited  that  the  plaintiff  has,  in  a  legal  sense, 
clearly  suffered  special  damages  from  the  acts 
of  the  defendant  company  in  obstructing  the 
Presque  Isle  Stream,  not  because  he  has 
had  occasion  more  than  others  for  its  use,  but 
in  a  particular  way  as  means  of  ingress  and 
egress  to  and  from  his  summer  cottage,  a  use 
and  benefit  differing  from  that  required  by 
the  public  at  large." 

Use  of  Banks  of  Stream. 

A  person  driving  timber  down  a  floatable 
stream  is  not  entitled  to  use  the  banks  of  the 
stream  above  high  water  mark  for  the  pur- 
pose of  directing  therefrom  the  course  of  the 
timber,  or  to  erect  works  thereon  to  facili- 
tate the  passage  of  the  timber  down  the 
stream,  and  for  resulting  injuries  to  the  prop- 
erty from  such  a  use  is  liable  in  damages  to 
the  owner.  Garth  Lumber,  etc.  Co.  v.  John- 
son, 151  Mich.  205,  115  N.  W.  52,  123  Am. 
St.  Rep.  262;  Lownsdale  v.  Grays  Harbor 
Boom  Co.  36  Wash.  198,  78  Pac.  904,  affirmed 
44  Wash.  699,  87  Pac.  943;  Burrows  v.  Grays 
Harbor  Boom  Co.  44  Wash.  630,  87  Pac.  937 ; 
Hiscock  v.  Grays  Harbor  Boom  Co.  44  Wash. 
699,  87  Pac.  943;  Ireson  v.  Holt  Timber  Co. 
30  Ont.  L.  Rep.  209,  5  Ont.  W.  N.  577,  18 
Dominion  L.  Rep.  604,  dismissing  a/ppeal 
from  24  Ont.  W^  Rep.  433,  11  Dominion  L. 
Rep.  45,  4  Ont.  W.  N.  1106. 

However,  where  the  act  complained  of  is 
not  an  actionable  trespass,  as  where  the  dam- 
age is  nominal  only,  an  action  is  not  main- 
tainable. Clark  v.  Oilman,  114  Me.  251,  95 
Atl.  1032,  wherein  the  court  said:  "Here 
then  is  a  case,  in  the  most  favorable  view  for 
the  plaintiff,  where  a  log  in  its  pai<sage  down 
a  floatable  stream,  without  fault  of  the  driv- 
er, is  caught  on  the  edge  of  the  riparian 
owner's  property,  and  the  driver  casually  and 
from  incidental  necessity  enters  upon  such 
property  and  releases  the  log,  doing  no  appre- 
ciable damage.    For  such  an  act  does  trespass 


quare  clausum  lief    We  think  not."    And  see 
the  reported  case. 

Deposit  of  Timber  €>n  Land, 

A  person  using  a  stream  to  float  timber 
is  answerable  to  a  riparian  owner  in  dam- 
ages for  injuries  occasioned  by  permitting 
timber  washed  on  riparian  lands  to  remain 
there,  whereby  the  owner  is  denied  the  use 
of  his  land.  Bellaire  v.  Worcester  Lumber 
Co.  177  Mich.  222,  143  N.  W.  63;  Mandery  v. 
Mississippi,  etc.  Boom  Co.  105  Minn.  3,  116 
N.  W.  1027,  affirmed  105  Minn.  9,  116  N.  W. 
1135;  White  v.  Codd,  39  Wash.  14,  80  Pac. 
836.  This  is  also  true  where  timber,  through 
negligence,  is  permitted  to  be  washed  on  cul- 
tivated lands  bordering  on  a  stream,  result- 
ing in  the  destruction  of  the  growing  prod- 
ucts thereon.  Hulet  v.  Wishkah  Boom  Co. 
54  Wash.  510,  103  Pac.  814,  132  Am.  St.  Rep. 
1127.  However,  in  the  reported  case  it  is 
held  that,  in  the  absence  of  negligence  on  the 
part  of  a  person  driving  timber  on  a  sftream, 
such  a  person  is  not  liable  for  injuries  to 
property  of  riparian  owners  caused  by  logs 
being  deposited  on  the  adjacent  lands. 

Accumulation  of  Water  for  Floating. 

One  using  a  stream  to  float  timber  may 
not  so  operate  dams  constructed  thereon  that 
artificial  freshets  produced  for  the  purpose 
of  driving  timber  down  the  stream  wash  away 
land  bordering  thereon,  flood  it  to  the  owner's 
injury,  or  otherwise  interfere  with  the  ripa- 
rian rights  of  said  owner,  and  without  regard 
to  whether  negligence  of  the  person  operating 
the  dam  is  the  cause  of  the  injury,  he  is 
liable  to  the  riparian  owner  whose  property 
is  damaged.  Crane  v.  Hall,  165  Ky.  827,  178 
S.  W.  1096;  Torgerson  v.  Crookston  Lumber 
Co.  123  Minn.  476,  144  N.  W.  154-, 
Trullinger  v.  Howe,  53  Ore.  227,  97  Pac. 
548,  99  Pac.  880,  22  L.R.A.(N.S.)  545; 
Flinn  v.  Vaughan,  55  Ore.  372,  106  Pac. 
642;  Matthews  v.  Belfast  Mfg.  Co.  35  Wash. 
662,  77  Pac.  1046;  Gilson  v.  Cascade  Lum- 
ber Co.  64  Wash.  289,  103  Pac.  11;  Hulet  v. 
W^ishkah  Boom  Co.  54  Wash.  510,  103  Pac. 
814,  132  Am.  St.  Rep.  1127;  Richardson  v. 
Paradis,  24  Quebec  K.  B.  16,  23  Dominion 
L.  Rep.  720;  Cain  v.  Pearce  Co.  22  Ont.  W. 
Rep.  174,  3  Ont.  W.  N.  1321,  5  Dominion  L. 
Rep.  23.  See  also  La  Veine  v.  Stack-Gibbs 
Lumber  Co.  17  Idaho  51,  104  Pac.  666,  134 
Am.  St.  Rep.  253. 

Boom,s  and  Piers. 

A  person  or  corporation  maintaining  a 
boom  or  pier  on  a  stream  is  bound  to  exer- 
cise care  in  floating  timber  down  the  stream 
s6  as  not  to  cause  such  timber  to  jam  in  the^ 
boom  or  pier  and  flood  the  land  of  persons 
along  the  stream.     Such  person  or  corpora- 
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tion  is  liable  to  the  owners  of  land  so  flooded 
for  damage  incurred  thereby.  Kuhnis  v. 
Lewis  River  Boom,  etc.  Co.  61  Wash.  196, 
98  Pac.  655;  Gilson  y.  Cascade  Lumber  Co. 
54  Wash.  289,  103  Pac.  11.    - 

Log  Jams* 

A  person  or  corporation  using  a  stream  to 
float  timber  is  liable  to  riparian  owners  for 
injuries  directly  resulting  from  negligence  in 
permitting  log  jams  to  remain  in  a  stream 
an  unreasonable  length  of  time  unbroken,  or 
to  allow  other  timber  to  be  driven  down  the 
stream  before  breaking  up  a  pre-existing 
jam.  Idaho  Northern  R.  Co.  v.  Post  Falls 
Lumber  Co.  20  Idaho  695,  119  Pac.  1098,  38 
L.R.A.(N.S.)  114;  McGutre  v.  Post  Falls 
Lumber,  etc.  Co.  23  Idaho  608,  131  Pac.  6i>4; 
Crane  v.  Hall,  165  Ky.  827,  178  S.  W.  1096; 
Howe  v.  Ashland  Lumber  Co.  110  Me.  14,  85 
Atl.  160;  Bellaire  v.  Worcester  Lumber  Co. 
177  Mich.  222,  143  N.  W.  63 ;  Osborn  v.  Mis- 
sissippi, etc.  Boom  Co.  95  Minn.  149,  103  N. 
W.  879;  Mandery  v.  Mississippi,  etc.  Boom 
Co.  105  Minn.  3,  116  N.  W.  1027,  affirmed 
105  Minn.  9,  116  N.  \Y.  1135;  Torgerson  v. 
Crookston  Lumber  Co.  123  Minn.  476,  144  N. 
W.  154;  Northcut  v.  John  0.  Long  Tie,  etc. 
Co.  187  Mo.  App.  386,  173  S.  W.  15,  affirmed 
on  rehearing  193  S.  W.  612;  White  v.  Codd, 
39  Waah.  14,  80  Pac.  836;  Burrows  v.  Grays 
Harbor  Boom  Co.  44  Wash.  630,  87  Pac.  937 ; 
Hiscock  V.  Grays  Harbor  Boom  Co.  44  Wash. 
699,  87  Pac.  943;  Summers  v.  Parkersburg 
Mill  Co.  (W.  Va.)  88  S.  E.  1020;  Johnson  v. 
Irvine  Lumber  Co.  79  Wash.  520,  140  Pac. 
577,  reversing  on  rehearing  75  Wash.  539,  135 
Pac.  217 ;  Peterson  v.  Arland,  79  Wash.  679, 
141  Pac.  63. 

In  Bellaire  v.  Worcester  Lumber  Co.  supra, 
the  court  said:  "It  is  well  settled  that  par- 
ties engaged  in  driving  logs  upon  a  river 
naturally  navigable  for  such  purpose  are  not 
liable  for  damages  caused  by  jams  formed  by 
natural  causes,  unless,  by  the  exercise  of  duo 
care,  the  formation  of  such  jams  could  have 
been  avoided;  but  it  is  'their  duty  to  exercise 
due  diligence  in  running  tho  logs,  and  in 
breaking  such  jams  as  are  formed  by  natural 
causes,'  and  •  •  .  they  would  be  liable  for 
such  damage  as  may  be  caused  from  un- 
necessary or  unreasonable  delay  in  removing 
them.  They  are  required  to  use  due  dili- 
gence, and  to  employ  such  number  of  men 
and  means  as  will  accomplish  the  purpose  of 
breaking  such  jams  within  a  reasonable  time, 
having  in  view  all  the  circumstances.' 
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Vnu8%»al  Rise  of  Water. 

Where  it  was  claimed  in  defense  of  an  ac- 
tion to  recover  damages  for  flooding  land  ly- 
ing along  a  river,  that  the  injury  was  caused 
by  an  act  of  €rod,  to  wit,  an  unprecedented 
rain  storm,  causing  an  unusual  rise  in  the 


river,  the  court  held  that  the  negligence  of 
the  defendant  in  permitting  logs  which  it 
was  driving  down  the  river  to  remain  jammed 
against  a  pier  co-operated  with  the  alleged 
act  of  God  and  judgment  was  rendered  in 
favor  of  the  plaintiff.  Howe  v.  Ashland  Lum- 
ber Co.  110  Me.  14,  85  Atl.  160.  See  also 
Kuhnis  v.  Lewis  River  Boom,  etc.  Co.  51 
Wash.  196,  98  Pac.  655. 

Structures  Authorized  hy  €Jharter  or 

Statute. 

A  corporation,  by  its  charter  or  by  statute, 
authorized  to  construct  dams,  booms,  or  other 
works  on  a  stream  for  the  purpose  of  facili- 
tating the  floating  of  timber  thereon  is,  never- 
theless, liable  to  riparian  owners  for  injury 
to  property  adjoining  a  stream  caused  by  the 
operation  of  such  authorized  structures. 
Mashburn  v.  St.  Joe  Imp.  Co.  19  Idaho  30, 
113  Pac.  92,  35  L.R.A.(N.S.)  824;  Howe  v. 
Lumber  Co.  110  Me.  14,  85  AtL-160;  Garth 
Lumber,  etc.  Co.  v.  Johnson,  151  Mich.  205, 
115  N.  W.  52,  123  Am.  St.  Rep.  262;  Casey  v. 
Mississippi,  etc.  Boom  Co.  108  Minn.  497,  122 
N.  W.  376;  Heiberg  v.  Wild  Rice  Boom  Co. 
127  Minn.  8,  148  N.  W.  617;  Burrows  v. 
Grays  Harbor  Boom  Co.  44  Wash.  630,  87 
Pac.  937;  Hiscock  v.  Grays  Harbor  Boom  Co. 
44  Wash.  699,  87  Pac.  943;  Kuhnis  v  Lewis 
River  Boom,  etc.  Co.  51  Wash.  196,  98  Pac. 
655;  Therrien  v.  Edwards  Co.  21  Rev.  Leg. 
(N.  S.)  526;  Le  Club  De  Chasse,  etc.  v. 
Riviere  Quelle  Pulp,  etc.  Co.  45  Can.  Sup. 
Ct.  1. 

In  Heiberg  v.  Wild  Rice  Boom  Co.  supra, 
the  court  aaid:  ''While  it  is  well  settled  that 
injury  and  damage  resulting  from  improve- 
ments in  such  rivers  which  are  merelv  inci- 
dental  or  consequential  are  damnum  absque 
injuria  .  .  .  the  rule  does  not  extend  so  far  as 
to  justify  a  taking  of  private  property,  or  an 
unnecessary  injury  thereto.  If  it  were  con- 
strued so  broadly,  it  would  clearly  violate 
the  constitutional  guaranty  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation  first  paid 
or  secured." 

In  Casey  y.  Mississippi,  etc.  Boom  Co.  108 
Minn.  497,  122  N.  W.  376,  it  was  held  as 
follows:  "The  defendant,  as  against  the  pub- 
lic, has  the  right,  by  virtue  of  its  charter,  to 
obstruct  the  river  with  all  reasonably  neces- 
sary piles,  booms,  and  structures  to  enable  it 
to  discharge  its  duty  as  a  carrier  of  logs  in 
the  river,  and  to  maintain  and  operate  them ; 
but  it  has  no  legal  right  to  do  this  so  as  to 
overflow  and  damage  the  land  of  a  riparian 
owner,  without  first  acquiring  the  right  and 
making  compensation  therefor." 

Miscellaneous, 

In  Dumont  v.  Fraser,  48  Can.  Sup.  Ct. 
137,  13  East,  L.  Rep.  165,  it  was  held  that 
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the  owner  of  timber  is  not  responsible  for 
damage  resulting  to  riparian  owners  during 
the  passage  of  the  logs  along  the  stream 
caused  by  the  negligence  of  a  person  who  has 
contracted  to  float  it  down  a  stream. 

However,  in  Eeraert  v.  Eureka  Lumber  Co. 
43  Mont.  517,  117  Pac.  1060,  the  court  found 
that  it  was  the  act  of  the  owner^  in  refusing 
to  permit  the  channel  to  remain  open  at  the 
request  of  the  contractor,  which  resulted  in 
a  log  jam  and  consequent  overflowing  of  the 
water  of  the  stream  on  the  plaintiff's  land, 
and  that  the  owner  was,  therefore,  responsi- 
ble for  the  damage  done. 


POND 

V. 


FAUST  ET  AI.. 


Washington  Supreme  Court — ^March  4,  1916. 


90  Wash,  117;  16S  Pac,  776. 


Wills  —  Cancellation   Burins   U^^  of 
Testator. 

An  action  will  not  lie  during  the  lifetime 
of  testator  to  compel  the  surrender  and  can- 
cellation of  a  will  in  the  custody  and  con- 
trol of  defendant,  on  the  ground  that  testator 
does  not  possess  testamentary  capacity. 

[See  note  at  end  of  this  case.] 

Guardian  and  Ward  —  Power  of  Onard* 
ian  i—  Action  to  Cancel  Ward's  Will. 

Kern.  &  fial.  Code,  §§  1659,  1662,  do  not 
confer  on  the  guardian  of  a  living  insane 
person  the  right  to  maintain  an  action  to 
cancel  a  will  of  the  ward  in  the  custody  of 
a  third  person. 

Depositions  —  Perpetnatins  Testimony 
—  Proof  of  Incapacity  of  Testator. 

An  action  will  not  lie  to  perpetuate  testi- 
mony as  to  the  alleged  incompetent  mental 
condition  of  one  who  has  executed  a  will 
and  who  is  still  living. 

Wills  —  Probate  and  Contest  —  Juris- 
diction —  EzclnsiTcness  of  Statnte.  * 

No  court  lias  jurisdiction  of  any  kind  over 
wills,  except  as  provided  by  Rem.  &.  Bal. 
Code,  §§  1289,  1293,  1204,'  1297,  1307-1311, 
touching  the  production  of  wills  for  probate 
and  thfir  contest,  which  are  compreiiensive 
and  exclusive. 

Guardian  and  Ward  —  Power  of  Guard- 
ian ~  With  Respect  to  Will  of  Ward. 

A  guardian  of  an  inaano  person  has  no 
lejral  interest  either  in  estHblisliing  or  dis- 
establishing his  ward's  will  executt^d  before 
his  appointment,  tliough  he  possibly  has 
aufiiriont  special  interest  and  rifrht  of  pos- 
softsion  to  maintain  replevin  to  recover  pos- 
session of  the  instrument  for  safekeeping 
from   one   in  unauthorized   possession,   since 


the  law  does  not  notice  wills  during  the 
lifetime  of  their  makers,  except  to  provide 
a  method  of  custody  and  safekeeping. 

Appeal  from  Superior  Court,  King  county: 
Tallman,  Judge. 

Action  by  Louise  B.  Pond,  plaintiff,  against 
Katherine  L.  Faast  et  a).,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appial.  The 
facts  are  stated  in  the  opinion.    KBVBBSEa>. 

C.  M.  Miller  for  appellants. 
Mitchell  d  Latarence  for  respondent. 

[117]  HOLCOMB,  J. — In  this  case  respondent, 
as  guardian  of  Mary  S.  Pond,  an  insane  per- 
son, attempts  to  compel  the  surrender  of  n 
purported  will  of  her  ward  to  be  annulled  and 
canceled,  on  the  ground  that  the  testatrix  was 
insane  and  incompetent  at  the  time  of  its 
execution.  It  is  further  alleged,  [118]  that 
the  instrument  purporting  to  be  a  will  was 
prepared  by  appellants  and  procured  by  them 
from  the  ward  without  her  knowledge  of  its 
contents,  and  by  fraud;  that  it  was  procured 
by  appellants  in  ord6r  tlwt  they  might  gain 
control  of  the  ward's  estate  after  her  death; 
that  it  is  wrongfully  withheld  from  the  guard- 
ian; that,  if  permitted  to  remain  outstand- 
ing or  its  provisions  attempted  to  be  asserted 
or  carried  out  after  her  death,  it  will  work 
an  injustice  to  her  estate  and  her  lawful 
heirs;  that,  if  attempted  to  be  probated  after 
the  death  of  the  ward,  her  estate  or  her  lieirs 
will  be  subjected  to  great  expense  in  resist- 
ing same  or  to  prevent  appellants  from  gain- 
ing an  improper  and  unwarranted  control  of 
her  estate  by  reason  of  it;  that  such  witnesses 
as  know  of  the  mental  condition  of  the  ward 
at  the  time  of  the  making  of  the  instrument 
can  now  be  obtained  and  brought  before  the 
court;  that  they  are  liable  to  die  or  cannot 
be  produced  after  the  death  of  the  ward ;  that 
it  is  now  necessary  to  take  this  procedure  to 
determine  the  validity  of  such  instrument  and 
and  to  perpetuate  the  testimony  of  such  wit- 
nesses, and  there  is  danger  of  the  loss  of  evi- 
dence; that  the  estate  of  the  wtLVd  is  endan- 
gered by  the  outstanding  of  the  instrument; 
tltat  the  ward  is  greatly  distressed,  worried, 
annoyed  and  disturbed  in  mind  by  reason  of 
the  outstanding  of  the  instrument,  which 
condition  cannot  be  overcome  unless  it  is 
delivered  up  and  canceled  by  the  court;  that 
the  guardian  is  unable  to  secure  the  instru- 
ment without  the  aid  of  the  court.  Respondent 
also  prayed  for  alternative  relief  that,  if  the 
court  refused  to  cancel  the  instrument,  the 
testimony  relating  to  the  mental  condition  of 
tlie  ward  when  the  instrument  was  executed 
be  taken  and  perpetuated. 

Upon  the  filing  of  the  petition,  a  citation 
was  issued  to  appellants,  which  they  moved 
to  quash  on  the  ground  that  the  court  bad 
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no  jurisdiction  to  entertain  the  matter;  and 
at  the  hearing,  they  objected  to  the  jurisdic- 
tion of  the  court  on  the  ground  that  the 
testatrix  was  still  alive,  that  the  guardian 
bad  no  interest  in  the  will  prior  to  tlie  decease 
of  the  testatrix,  [119]  and  that  the  proceed- 
ings were  of  the  nature  of  a  contest  of  thd 
will.  The  motion  was  denied,  the  objection 
overruled,  and  the  court  proceeded  to  hear 
and  determine  the  matter.  The  court  found 
that  Miss  Pond  was  insane  at  the  time  of 
making  the  will,  ordered  it  taken  from  the 
possession  of  the  depositee.  Miller,  and  an- 
nulled, but  held  in  safekeeping  in  the  files  of 
the  court. 

The  will  was  executed  in  Janifary,  1914, 
and  delivered  to  Miller,  an  attorney,  as  cus- 
todian, for  safekeeping.  Appellant  Faust  was 
named  in  the  will  as  executrix.  In  May, 
1914,  Miss  Pond  was  adjudged  insane,  and 
respondent,  a  sister-in-law,  was  appointed  her 
guardian. 

The  case  is  one  where  we  can  get  no  help 
from  judicial  precedents.  It  is  admitted  that 
such  a  proceeding  is  unheard  of  in  this  coun- 
try or  England,  and  that  there  is  no  statutory 
authority  to  compel  the  production  of  a  will 
or  to  enforce  its  cancellation  during  the  life- 
time of  its  maker. 

It  is  claimed  by  respondent,  however,  that 
''because  an  action  is  new  and  without  prece- 
dent is  not  conclusive  against  recovery  if  it 
is  shown  that  a  wrong  has  been  suflfered." 
Kujek  V.  Goldman,  150  N.  Y.  176,  44  N.  E. 
773,  55  Am.  St.  Rep.  670,  34  L.R.A.  156;  Piper 
V.  Hoard,  107  N.  Y.  73,  13  N.  E.  026, 1  Am.  St. 
Rep.  789;  Story,  Equity  Pleading  (10th  ed.; 
473.  That  is  true,  and  the  courts  of  common 
law  and  of  equity  in  this  country  have  ever 
been  most  eager  and  ingenious  to  admit  or  to 
provide  an  adequate  remedy  for  a  wrong 
suffered  where  none  existed  before.  But  what 
wrong  has  been  suffered,  or  wiiat  is  impend- 
ing? It  must  be  conceded  without  quibble 
that  a  will  made  by  an  insane  or  otherwise 
incompetent  person  is  a  nullity.  The  same 
is  true  of  any  instrument  made  by  an  insane 
person, 

"The  right  to  make  a  testamentary  dis- 
position of  property  is  neither  a  natural  nor 
a  constitutional  right.  Such  right  is  derived 
from  and  rests  in  positive  law.  A  will  is 
said  to  be  ambulatory  until  the  death  of  the 
testator,  and  until  that  event  occurs  the  testa- 
mentary disposition  is  subject  to  [120]  the 
will  of  the  testator,  and  likewise  to  the  will 
of  the  state  as  expressed  in  its  public  laws. 
The  will  speaks  as  of  the  date  of  the  testator's 
death.  .  .  ."  Strand  v.  Stewart,  61  Wash. 
685,  09  Pac.  1027. 

Until  a  man  dies  he  has  no  heirs.    It  can 

never  be  known  before  then,  even  if  he  die 

intestate,  who  will  succeed  him  and  be  legally 

found  to  be  his  heirs.     It  is  even  possible 
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that  he  may  consume  his  entire  estate  during 
life  and  at  death  have  no  estate  to  pass  by 
will  or  otherwise. 

"The  broadest  definition  ever  given  to  the 
judicial  power  confines  it  to  controversies  be- 
tween conflicting  parties  in  interest,  and  such 
can  never  be  the  condition  of  a  living  man 
and  his  possible  heirs."  Lloyd  v.  Wayne  Cir- 
cuit Judge,  56  Mich.  236,  23  N.  W.  28,  56 
Am.  Rep.  378. 

Here  we  have  not  even  the  possible  heirs 
seeking  relief.  But  we  are  cited  to  the  stat- 
utes (Rem.  &  Bal.  Code,  §§  1650,  1662;  P.  C. 
409,  §  757,  763)  making  it  the  duty  of  a 
guardian  to  prosecute  any  action  pending 
by  or  against  the  ward,  or  thereafter  to  be 
commenced  by  or  on  account  of  the  ward; 
and  to  collect  and  take  possession  of  the 
goods,  chattels,  moneys,  effects,  and  other  evi- 
dences of  debt,  and  all  writings  touching  the 
estate,  real  and  personal,  of  the  ward. 

"The  last  will  and  testament  of  the  ward 
is  not  an  asset.  Neither  is  it  an  instrument 
which  the  guardian  could  use  in  the  recovery 
of  an  asset.  It  cannot  in  any  way  relate  to 
any  matter  within  his  power  or  duties,  or 
in  any  manner  affect  his  action  as  a  guardian, 
because  it  cannot  take  effect  until  after  his 
authority  has  ceased.  He  certainly  cannot 
annul,  revoke,  destroy,  or  in  any  way  dispose 
of  it,  nor  can  the  court  authorize  him  to  do 
so;  .  .  ."  Mastick  v.  Superior  Ct.  94  Cal. 
347,  29  Pac.  860. 

And,  as  in  the  case  above  quoted,  the  appel- 
lant Miller  "is  charged  with  the  execution  of 
his  trust — ^the  safekeeping  of  the  will"— de- 
livered to  him  for  that  purpose.  That  trust 
could  be  revoked  only  by  Miss  Pond  herself. 
The  court  had  no  jurisdiction  whatsoever, 
either  to  "compel  a  surrender  and  cancellation 
of  the  will,  or  to  perpetuate  testimony  as  to 
the  [121]  mental  condition  of  Miss  Pond  at 
the  time  the  will  was  executed,"  as  prayed 
alternatively  by  the  respondent. 

In  Lloyd  v.  Wayne  Circuit  Judge,  supra,  it 
was  declared  that  even  a  statute  providing 
for  the  ante  mortem  adjudication  of  the  valid- 
ity of  a  will  and  its  admission  to  probate 
was  invalid.  This  is  upon  sound  principle 
and  reason;  and  manifestly  the  converse  ia 
equally  true,  that  courts  have  no  power  to 
inquire  into  the  validity  of  wills  prior  to 
the  death  of  the  maker,  to  determine  the 
incompetency  of  the  maker. 

Our  statute.  Rem.  &  Bal.  Code,  §  1280  (P. 
C.  400,  §  75)  provides  that  "any  person  hav- 
ing the  custody  of  any  will,  shiall,  within 
thirty  days  after  he  shall  have  received  knowl- 
edge of  the  death  of  the  testator  or  testatrix, 
deliver  said  will  into  the  superior  court 
which  has  jurisdiction,  or  to  the  person 
named  in  said  will  as  executor;"  and  provides 
penalties  for  wilful  failure  or  neglect  so  to 
deliver.     Sections  1203,  1204   (P.  C.  400,  §§ 
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87,  89)  provide  for  a  petition  and  order  to 
deliver  such  will  by  the  custodian  "to  be 
admitted  to  probate."  It  is  certain  that  the 
will  cannot  be  '^admitted  to  probate"  except 
after  the  death  of  the  testator.  Section  1297 
(P.  C.  409,  §  96)  provides  that  the  court  shall, 
upon  the  production  and  exhibition  of  the 
will,  receive  the  proof  and  issue  a  certificate 
of  probate  or  of  rejection.  When  the  will  is 
offered  for  probate,  there  must  be  proof  that 
the  deceased  was  of  sound  mind  when  the  will 
was  executed.  In  re  Baldwin,  13  Wash.  666, 
43  Pac.  934;  Higgins  v.  Nethery,  30  Wash. 
239,  70  Pac.  489. 

Sections  1307-1311,  Rem.  &  Bal.  Code  (P. 
C.  409,  §§  115-123)  provide  how  and  when 
wills  may  be  contested,  ''at  any  time  within 
one  year  after  the  probate  thereof."  Wills 
being  creatures  of  the  statute,  these  various 
statutes  are  most  assuredly  fully  comprehen- 
sive and  exclusive,  and  aside  from  their  direc- 
tions, no  court  has  any  jurisdiction  of  any 
kind  over  wills. 

Furthermore,  the  guardian  has,  or  should 
have,  no  interest  whatever  either  in  establisli- 
ing  or  disestablishing  a  will  of  [122]  his 
ward.  He  has  no  authority  in  the  matter. 
He  might  possibly  have  suflScient  special 
interest  and  right  of  possession  to  authorize 
him  to  maintain  a  replevin  suit  to  recover 
its  possession  for  safekeeping  from  one  in 
unauthorized  possession  of  it,  but  no  more. 
The  law  provides  a  method  of  custody  and 
safekeeping  of  wills  only  for  the  purpose  of 
safety  and  repose,  but  otherwise  does  not 
notice  wills  during  the  lifetime  of  their 
makers. 

The  judgment  is  reversed  and  the  proceed- 
ing dismissed. 

Parker,  Monnt,  Main,  Ellis,  Fullerton,  and 
IJausman,  JJ.,  concur. 


NOTE. 

Right  to  Annul  or  Establish  Will  be- 
fore Death  of  Testator. 

As  is  said  in  the  reported  case  there  is  no 
direct  precedent  for  or  against  the  ruling 
therein  that  no  proceeding  can  be  maintained 
during  the  lifetime  of  a  testator  to  have  hi8 
vdW  declared  to  be  invalid.  A  ruling  similar 
in  principle  was  made  in  Lloyd  v.  Wayne  Cir- 
cuit Judge,  56  Mich.  236,  23  N.  W.  28,  50 
Am.  Rep.  378,  wherein  a  statute  authorizing 
a  proceeding  to  establish  a  will  during  the 
life  of  the  testator  was  held  to  be  inoperative. 
The  court  said:  "This  is  the  first  instance 
in  our  jurisprudence  in  which  an  attempt  hafl 
been  made  to  compel  a  living  person,  as  a 
condition  of  relief,  to  enter  upon  a  contest 
with  those  who,  until  his  death,  can  have  no 
recognition  anywhere,  and  who  after  his  death 
are  presumed  to  represent  him,  and  not  any 


hostile  interest.  The  maxim  that  the  living 
can  have  no  heirs  is  as  well  settled  by  stat- 
ute as  by  common  law.  Until  a  man  dies  ic 
can  never  be  known  who  will  succeed  him. 
even  if  intestate,  and  whatever  may  be  the 
probability  there  is  no  certainty  that  a  single 
one  of  the  persons  who  have  come  in  here  to 
oppose  the  will  may  purvivc  the  testator.  Tho 
law  gives  no  preference  to  contingent  expec- 
tations, and  legally  it  is  just  as  possible  thaL 
the  state  may  take  by  escheat,  as  that  the 
persons  now  litigating,  or  any  other  more 
remote  relatives,  will  become  interested.  It 
is  also  within  the  power  of  relator  to  dispose 
of  his  entire  property,  not  merely  by  a  new 
will,  but  l9y  sale  or  gift,  and  in  such  event 
there  will  be  nothing  for  this  will  to  dispone 
of,  and  possibly  nothing  for  these  or  any 
other  kindred  to  inherit.  It  is  also  competent 
for  him  to  go  into  another  county  or  state 
or  country,  either  of  whicli  acts  would  put  his 
estate  beyond  the  jurisdiction  of  Wayne 
county;  and  either  of  the  two  latter  may 
change  the  course  of  inheritance  or  otherwise 
affect  the  disposal  of  his  estate.  I  cannot 
conceive  it  possible  that  a  proceeding  can  be 
dealt  with  as  judicial  when  the  chief  party  to 
it  will  not  be  precluded  by  the  decree  from 
doing  exactly  as  he  might  have. done  had  the 
court  never  been  called  on  to  act  at  all.'* 

The  ruling  in  the  reported  case  is  also 
sustained  by  general  rules  so  well  settled  as 
to  require  no  more  than  an  illustrative  cita- 
tion of  authority.  A  will  is  ambulatory, 
revocable  at  any  time  by  the  testator,  take.< 
effect  only  at  his  death,  and  confers  no  right 
to  or  interest  in  the  legatees  until  that  time 
40  Cyc.  p.  1073.  "A  will  shall  have  relation 
only  to  the  testator's  death  and  not  to  the 
making;  for  till  his  death  he  is  the  master 
of  his  own  will."  10  Bac.  Abr.  p.  479.  "The 
signing  and  executing  of  the  will,  in  whatever 
sense  it  may  be  considered  an  'act  done,' 
creates  no  right  and  vests  no  title,  not  even 
an  inchoate  one."  Lorieux  v.  Keller,  5  la 
196.  It  seems  clear,  therefore,  as  is  pointed 
out  in  the  reported  case,  that  until  the  death 
of  the  testator  no  person  has  the  slightest 
legal  interest  in  the  validity  of  his  will. 

Moreover,  the  statutory  procedure  for  the 
establishment  or  annulment  of  a  will  in- 
variably contemplates  a  proceeding  after  the 
death  of  the  testator,  and  4t  seems  never  to 
have  been  doubted  that  the  proceeding  in 
purely  a  creature  of  statute  and  is  exclusive 
of  all  other  proceedings  to  that  end.  See  40 
Cyc.  p.  1240.  "A  court  of  equity  has  no 
inherent  jurisdiction  to  entertain  a  bill  for 
the  contest  of  a  will.  Aside  from  statutory 
enactments,  this  jurisdiction  is  entirely  want- 
ing." O'Brien  v.  Bonfield,  220  III.  219.  "It 
is  clear,  we  think,  that  actions  to  contest  the 
validity  and  to  resist  or  set  aside  the  prohati^ 
of  an  allege<l  last  will  are  purely  statutory; 
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that  is,  they  can  only  be  brought  and  suc- 
cessfully maintained  in  the  court,  within  the 
time,  and  upon  the  grounds  prescribed  in  and 
by  the  statute."    Harris  y.  Harris,  61  Ind. 

117. 


OT7BNET 

V. 

TENNET  ET  AL. 

Massachusetts  Supreme  Judicial  Court-^ 
Marcli  6,  1917. 

22e  Mass.  277;  116  X.  E.  313. 


Confusion  of  Goods  —  Fraudulent  Con- 
fusion —  Effect. 

There  being  a  fraudulent  confusion  of  prop- 
erty, and  plaintiff  tracing  that  of  his  debtor 
into  the  common  mass,  defendant  has  the 
burden  of  proof  as  to  separation. 

[See  note  at  end  of  this  case.] 

Same. ' 

Fraudulent  confusion  of  a  debtor's  prop- 
erty with  that  of  anotlier  in  one  fund  con- 
verts  the  claim  of  thi?  injured  creditor  into 
a  priority  of  right  on  the  commingled  fund. 

[See  note  at  end  of  this  case.] 

Fraudulent    ConTojanoes    —    Rlsht    to 
Prefer  Creditor. 

At  common  law  a  debtor  may  prefer  one 
creditor  to  another,  provided  there  is  no 
secret  trust  for  the  debtor;  and  such  genuine 
transfer  is  not  vitiated  by  the  fact  that  in 
other  respects  the  preferred  creditor  desired 
to  and  did  help  the  debtor  to  secrete  his 
property  from  anotlier  creditor. 

Fraudulent    Intent    —    Suficiency    of 
Evidence. 

After  plaintiff  obtained  verdict  against  T., 
T.  induced  H.  to  foreclose  her  second  mort- 
gage on  his  property,  and  after  she  had  been 
obliged  to  pay  the  first  mortgage  she  in- 
sieted  on  a  change;  and  the  property  was 
conveyed  to  P.,  by 'arrangement  between  P. 
and  T.,  and  P.  gave  a  first  mortgage  to  a 
bank  and  a  second  mortgage  to  H.,  the  two 
being  less  than  the  original  mortgages.  It 
is  held  that,  as  against  a  finding  of  no  fraud- 
ulent purpose  by  H.,  it  was  not  necessary, 
as  matter  of  law,  to  attribute  one  to  her. 

Appeal  from  Superior  Court,  Middlesex 
county:     Sanderson,  Judge. 

Action  by  Georgiania  J.  Gumey,  plaintiff, 
against  John  A.  Tenney  et  al.,  defendants. 
From  judgment  rendered,  plaintiff  and  certain 
defendants  appeal.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

John  L,  Dyer,  Dallinger  d  Steams  and 
Martin  Witte  for  appellant  Gumey. 


Walter  H,  Thorpe  for  appellants  Tenney 
and  Peck. 

I^ercy  A.  Atherton  and  Sicift,  Friedman  d 
Atherton  for  appellee. 

[278]  RuGG,  C.  J.— The  plaintiff,  a  judg- 
ment creditor  of  the  defendant  Tenney,  seeks 
by  this  suit  to  reach  and  apply  property  al- 
leged to  have  been  conveyed  and  transferred 
by  him  to  the  other  defendants  in  fraud  of 
his  creditors.  The  master's  findings  are  ample 
and  conclusive  to  the  effect  that  Tenney  and 
Peck  attempted  to  conceal  the  former's  prop- 
.  erty,  so  that  it  could  not  be  reached  to  satisfy 
the  plaintiff's  debt,  by  means  of  devious  de- 
vices, so  that  a  large  part  of  it  should  stand 
in  Miss  Peck's  name.  To  this  end  bank  ac- 
counts were  changed,  funds  were  intentionally 
commingled,  shares  of  stock  transferred,  and 
conveyances  of  real  estate  made.  It  is  not 
necessary  to  review  the  facts  found  by  him 
in  detail.  A  careful  examination  of  the  main 
and  subsidiary  findings  makes  plain  the  cor- 
rectness of  his  general  conclusion.  The  inter- 
mingling of  funds  was  long  continued  and 
manifestly  for  the  purpose  of  obscuring  the 
truth  about  the  ownership  of  the  property. 
Miss  Peck  was  unable  to  trace  lier  own  prop- 
erty or  separate  it  from  that  of  Tenney. 
Where  there  has  been  a  fraudulent  confusion 
of  property  and  the  plaintiff  traces  that  of 
his  debtor  into  the  mass,  then  the  burden  of 
proof  rests  upon  the  defendant  to  make  the 
separation.  Fraudulent  confusion  of  the 
debtor's  property  with  that  of  another  in  one 
fund  does  not  defeat  tiie  equitable  right  of  a 
plaintiff,  but  converts  the  claim  of  the  party 
injured  into  a  priority  of  right  upon  the 
commingled  fund  in  favor  of  the  injured 
creditor.  See  Central  Nat.  Bank  v.  Con- 
necticut Ins.  Co.  104  U.  S.  54,  67,  26  U.  S. 
(L.  ed.)  693;  Peters  v.  Bain,  133  U.  S.  670, 
693,  10  S.  Ct.  354,  33  U.  S.  (L.  ed.)  696; 
and  Frith  v.  Cartland,  2  Hem.  &  M.  (Eng.j 
417,  420. 

[279]  The  rights  and  liability  of  the  de- 
fendant Wallcut  centre  about  stock  standing 
in  her  name  in  the  Keece  Buttonhole  Machine 
Company.  Certain  of  these  sliares  originally 
were  bought  with  her  money  and  about  these 
no  contention  can  be  made.  Other  shares 
were  transferred  to  her  in  payment  of  a  loan 
made  by  her  to  Tenney,  upon  which  (except 
for  small  payments  for  the  express  purpose 
of  removing  the  bar  of  the  statute  of  limita- 
tions) nothing  had  been  paid  for  so  long  a 
time  that  the  statute  of  limitations  might 
have  been  interposed  successfully  as  a  defence 
to  any  action  brought  upon  it.  The  master 
finds  that  the  transfer  of  these,  shares  waa 
made  for  the  purpose  of  protecting  Miss  Wall- 
cut  against  loss  and  to  prefer  her  as  a 
creditor  of  the  plaintiff.  A  debtor  has  a 
right  at  common  law  to  prefer  one  creditor 
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to  another  provided  there  is  no  secret  trust 
for  the  benefit  of  the  debtor.  Lyon  v.  Wallace, 
221  Mass.  351,  108  N.  E.  1075.  There  is  no 
secret  trust  in  the  case  at  bar.  The  fact 
that  in  other  respects  Miss  Wallcut  desired 
to  help  and  did  aid  Tenney  to  secrete  his 
property  from  the  plaintiff,  is  not  enough  to 
vitiate  this  genuine  transfer  for  the  payment 
of  an  honest  debt. 

The  facts  respecting  the  defendant  llildrctli 
in  brief  are  that,  before  Tenney  conceived  and 
put  in  operation  his  systematic  attempt  to 
conceal  his  property  and  earnings  in  order 
to  avoid  the  payment  of  the  plaintiff'.s  judg- 
ment, she  had  lent  Tenney  $2,000  and  as 
security  had  taken  in  good  faith  a  mortgage 
upon  real  estate.  After  the  plaintiff  re- 
covered her  original  verdict  against  Tenney, 
he  induced  Miss  Hildreth  to  foreclose  her 
mortgage.  She  took  and  held  the  title  to 
the  real  estate  for  some  time,  receiving  rent- 
therefor  from  Tenney.  She  was  obliged  to 
make  a  payment  upon  a  prior  mortgage.  Be- 
ing an  old  lady  and  annoyed  by  the  care  of 
the  property,  at  her  insistence  a  change  was 
made.  She  conveyed  the  property  to  Miss 
Peck,  a  new  first  mortgage  was  given  to  a 
bank  and  a  new  second  mortgage  was  given 
to  her.  The  net  result  of  all  these  transac- 
tions is  that  there  is  now  less  incumbrance 
upon  the  real  estate,  the  equity  in  which, 
although  standing  in  the  name  of  Miss  Peck, 
is  the  property  of  Tenney,  than  there  was  at 
the  outset.  The  master  finds  that  Miss  Hil- 
dreth intended  "both  to  protect  her  loan  and 
to  help  Dr.  Tenney,  Miss  Peck  and  Miss  Wall- 
cut  in  so  far  as  she  could,"  that  "She  had  no 
extended  knowledge  of  business  matters  and 
4id  not  clearly  understand  her  rights 
[280]  under  the  mortgage,"  and  that  she  "at 
no  time  had  any  intention  of  conspiring  or 
agreeing  with  any  of  the  other  defendants  to 
injure  the  plaintiff  or  to  assist  Dr.  Tenney  in 
concealing  his  property  from  her.  She  did 
intend  to  protect  her  loan,  and,  in  so  far  as 
it  seemed  to  her  right,  to  provide  Dr.  Tenney, 
Miss  Peck  and  Miss  Wallout  with  a  home. 
.  .  .  The  allegation  that  she  conspired  with 
Dr.  Tenney  to  help  him  conceal  his  property 
from  his  creditors  is  not  sustained  bv  the 
evidence,  and  .  .  .  she  has  done  nothing 
at  any  time  that  was  not  primarily  intended 
to  protect  her  loan  to  Dr.  Tenney."  These 
findings  do  not  go  quite  far  enough  to  charge 
lier  with  participation  in  the  fraudulent  pur- 
pose of  Dr.  Tenney.  His  own  vicious  design 
does  not  affect  her  unless  she  consciously 
assisted  him  in  it.  Her  conduct  came  near 
to  putting  her  in  a  perilous  position.  But 
she  had  an  honest  note  and  mortgage.  She 
was  advanced  in  years,  ignorant  of  business 
and  solicitous  of  avoiding  loss  on  her  security. 
The  master  finds  that  she  was  innocent  of 
jiny  wrong  in  pursuing  the  dominant  end  of 


protecting  herself  by  the  means  taken.  That 
is  not  an  impossible  state  of  affairs.  The 
several  facts  found  are  not  inconsistent  witli 
each  other  nor  incompatible  with  a  regnant 
purpose  on  her  part  merely  to  guard  ber  own 
interests  without  participating  in  the  fraud 
of  the  other  defendants.  All  transactions  in 
which  she  participated  immediately  became 
public  by  the  record  of  instruments.  The 
result  of  them  all  does  not  appear  to  have 
injured  the  plaintiff.  Under  these  circum- 
stances it  is  not  necessary  to  impute  to  her 
a  fraudulent  purpose  as  matter  of  law,  in  the 
face  of  an  express  finding  that  she  was  guilt- 
less. 

The  decree  may  be  affirmed  with  costs 
against  the  defendants  Tenney  and  Peek,  and 
with  costs  in  favor  of  the  defendant  Hildreth 
against  the  plaintiff. 

So  ordered. 


NOTE. 

Tortioiis  or  Wroasful  Confitsiom  of 

Goods. 

Introductory,  740. 
Rule  Stated,  740. 
Application  of  Rule,  741. 
Limitations  of  Rule,  742. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  dealing  with  the  tortious  or 
wrongful  confusion  of  goods.  The  earlier 
cases  discussing  this  subject  are  collected  in 
the  note  to  Ayre  v.  Hixson,  Ann.  Cas.  191 3K 
659. 

The  confusion  of  goods  resulting  from  mis- 
take or  accident  is  treated  in  the  notes  to 
Norman  v.  Rose  Lake  Lumber  Go.  Ann.  Cas. 
1913E  673,  and  Hobbs  v.  Monarch  Refrigerat- 
ing Co.  reported  post,  this  volume,  at  page 
743. 

For  a  discussion  of  the  confusion  of  goods 
with  the  consent  of  the  owners,  see  the  note 
to  Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreille  Oil  Co.  Ann.  Cas.  1913E  679. 

Rule  Stated. 

If  through  a  wrongful  or  tortious  act  the 
goods  of  one  owner  are  mixed  or  intermingled 
with  those  of  another,  so  that  they  cannot 
be  identified  and  separated,  the  owner  through 
whose  wrongful  act  the  goods  were  so  con- 
fused must  bear  any  loss  resulting  from  the 
confusion,  and  if  it  is  impossible  to  dis- 
tinguish and  separate  the  goods  the  innocent 
owner  may  take  the  whole  mass.  People  Nat. 
Bank  v.  Mulholland  (Mass.)  117  N.  E.  49; 
International  Lumber  Co.  v.  Bradley  Timber, 
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etc.  Supply  Co.  182  Minn.  165,  166  N.  W. 
274.  So  in  the  case  of  In  re  Thompson,  164 
la.  20,  Ann.  Caa.  1916D  1210,  145  N.  W.  76, 
it  was  said:  "The  /oundation  of  the  doctrine 
of  confusion  of  goods  is  the  affording  of  pro- 
tection to  the  innocent  owner.  The  loss  and 
inconvenience  arising  from  such  confusion  is 
therefore  upon  the  party  who  causes  the  con- 
fusion, and  it  is  for  him  to  distinguish  and 
separate  his  own  property  or  lose  it." 

Application  of  Rule. 

Where  it  appeared  that  a  wilful  trespasser 
took  turpentine  from  trees  on  government 
land  and  intermingling  it  with  other  turpen- 
tine and  resin  sold  the  mass  to  a  third  party, 
it  was  held  that  the  government  might  re* 
cover  the  entire  mass  unless  the  amount  of 
turpentine  and  resin  which  came  from  tha 
government  land  could  be  determined.  Union 
Naval  Stores  C5o.  v.  U.  8.  240  U.  S.  284,  30 
S.  Ct.  308,  60  U.  S.  (L.  ed.)  644,  affirming 
202  Fed.  491.  123  C.  C.  A.  1. 

Likewise,  in  Peoples  Nat.  Bank  v.  Mulhol- 
land  (Mass.)  117  N.  E.  46,  it  appeared  that 
certain  hides  were  delivered  to  a  firm  with 
the  understanding  that  they  or  products 
manufactured  from  them  should  at  all  times 
be  so  kept  that  they  could  be  separated  from 
any  others,  but  through  the  negligence  of 
the  firm,  they  were  not  so  kept  but  were 
mixed  with  others  and  sold.  The  court  hold- 
ing that  the  proceeds  of  tke  sale  were  subject 
to  the  satisfaction  of  the  claim  of  the  owner 
stated  and  applied  the  rule  as  follows:  ''It 
is  not  found  that  this  cmnmingling  of  the 
hides  was  done  fraudulently.  Perhaps  it  is 
a  fair  inference  that  the  managing  partner 
of  the  firm,  Gonghlin,  could  at  all  times  dur* 
ing  his  life  have  sorted  out  the  hides  covered 
by  the  trust  receipt  and  that,  if  he  had  lived, 
be  could  have  made  the  separation  whenever 
required.  But  it  was  his  and  the  firm's  duty 
under  the  terms  of  the  trust  receipt  to  keep 
the  hides  at  all  times,  both  in  their  raw  and 
manufactured  state,  'separate  and  capable  of 
identification.*  That  duty  was  not  performed 
by  one  person  alone  being  sufficiently  familiar 
with  the  goods  to  be  able  to  make  a  separa* 
tion;  but  it  required  such  a  segregation  or 
susceptibility  to  recognition  that  anyone 
familiar  with  the  trade  would  be  able  to 
select  the  property  covered  by  the  trust  re- 
ceipt, so  that  the  plaintiff  might  with  reason- 
able effort  repossess  itself  of  its  property 
at  any  moment.  There  was  a  breach  of  that 
duty  by  the  commingling  with  other  hides  so 
that  the  possibility  of  picking  out  of  the  mass 
the  property  of  the  plaintiff  was  gone.  It  is 
not  necessary  to  determine  that  there  was 
any  moral  turpitude  involved  in  such  com- 
mingling. There  is  no  ground  for  the  infer- 
ence that  St  was  done  with  the  knowledge  or 


consent  of  the  plaintiff,  or  that  it  arose 
through  accident  or  mistake,  or  the  operation 
of  a  superior  force.  It  was  done  with  a 
•conscious  purpose.  It  was  at  the  lowest  in- 
tentional or  through  want  of  proper  care.  It 
was  done  in  disregard  of  their  obligation  to 
the  plaintiff.  It  was  in  this  sense  a  wilful 
intermixing.  It  was  a  breach  of  a  fiduciary 
duty  owed  to  the  plaintiff  and  an  unlawful 
invasion  of  its  property  rights.  The  com- 
mingling having  been  done  through  the  fault 
of  the  firm  and  being  a  wrong  against  the 
plaintiff,  the  burden  of  separating  and  trac- 
ing further  its  own  property  does  not  rest 
upon  the  plaintiff.  Where  at  common  laM' 
through  no  fault  of  the  owner  there  has  been 
a  negligent  commingling  of  his  property  with 
that  of  another,  so  that  it  cannot  be  distin- 
guished, it  is  held  to  be  unjust  to  put  the 
loss  on  the  innocent  and  careful  owner.  It 
ought  to  fall  rather  'on  him  whose  careless* 
ness  or  folly  or  misfortune'  has  caused  the 
indiscriminate  intermixture.  A  commingling 
which  fiows  from  carelessness  or  breach  of 
obligation  belongs  to  the  same  class  as  one 
caused  by  intentional  misconduct. 
It  is  plain  that  if  the  hides  all  had  remained 
in  one  mixed  lot  of  leather  and  none  had  been 
sold,  there  has  been  a  sufficient  tracing  of 
the  hides  of  the  plaintiff  into  that  commingled 
lot  to  permit  it  to  establish  a  lien  upon  the 
lot  for  its  claim.  At  common  law  under  the 
rule  applicable  to  commingled  goods  it  could 
have  held  the  entire  lot  to  the  satisfaction 
of  its  claim.  It  can  hold  that  which  remains 
of  that  lot.  One  who  without  justification 
and  in  breach  of  fiduciary  obligation  has 
commingled  his  own  property  with  that  of 
another  with  which  he  has  been  intrusted, 
must  at  his  peril  return  to  the  owner  that 
which  thus  has  been  wrongfully  appropriated. 
.  .  .  Since  the  amount  received  from  salei» 
of  the  mixed  lot  by  the  A.  J.  Foster  Company 
constitutes  a  separate  deposit,  it  stands  on 
the  same  footing.  The  amount  received  from 
sales  out  of  the  mixed  lot  by  the  firm,  being 
still  on  deposit  as  part  of  a  larger  fund,  it 
is  impressed  with  a  like  trust  for  the  benefit 
of  the  plaintiff." 

In  Samuel  v.  Holbrach,  156  App.  Div.  485, 
341  N.  Y.  S,  276,  affirmed  in  215  N.  Y,  641, 
109  N.  E.  1092,  wherein  it  appeared  that 
certain  iron  was  delivered  by  mistake  to  a 
third  person  who  mixed  it  with  similar  iron 
of  his  own  and  on  the  demand  of  the  owner 
to  return  it  refused  to  do  so  on  the  ground 
that  it  was  impossible  to  identify  it,  it  was 
held  that  the  refusal  amounted  to  a  conversion 
of  the  property. 

The  holding  of  the  reported  case  that  the 
fraudulent  commingling  of  funds  so  that  the 
particular  fund  of  one  owner  cannot  be  traced, 
converts  the  claim  of  the  injured  owner  into 
a  priority  of  right  on  the  commingled  fund 
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in  favor  of  a  creditor  of  such  injured  owner, 
finds  support  in  Marlow  v.  Ringer  (W.  Va.) 
91  S.  E.  386,  wherein  it  was  said  in  a  syllabus 
by  the  court:  "Where  such  void  transfer  has 
occurred,  and  the  stock  owned  at  the  date 
thereof  by  the  seller  has  become  indistinguish- 
ably  commingled  with  goods  subsequently 
placed  in  the  store  by  him  and  the  purchaser 
to  replenish  the  stock  for  current  sales,  a 
creditor  of  the  vendor,  whose  claim  antedated 
the  sale  agreement  and  is  in  part  secured 
by  a  valid  deed  of  trust  on  the  fixtures  and 
in  part  reduced  to  judgment  against  the 
debtor,  may  enforce  the  trust  lien  by  a.  sale 
of  the  fixtures  thereunder,  and  the  judgment 
by  a  sale  of  the  commingled  assets  under  an 
execution  levied  thereon." 

In  Sloan  State  Bank  v.  Stoddard  (la.) 
159  N.  W.  636,  L.R.A.1917A  1281,  wherein  it 
appeared  that  certain  corn  mortgaged  to  a 
bank  was  sold  by  the  mortgagor  to  a  third 
person  who  intermingled  it  with  corn  of  his 
own  so  that  it  could  not  be  identified,  it  was 
held  that  the  purchaser  of  the  corn  was  liable 
to  the  bank  in  an  action  for  conversion. 

It  has  been  held  that  the  doctrine  of  con- 
fusion of  goods  did  not  apply  to  give  priority 
to  one  creditor  of  an  assignor  for  the  benefit 
of  creditors  where  the  evidence  showed  that, 
although  the  assignor  had  agreed  to  hold 
separate  and  in  trust  for  the  creditor  the 
proceeds  of  the  sale  of  certain  fertilizers 
bought  from  him,  he  had  not  in  fact  done  so 
but  had  intermingled  it  with  other  proceeds 
so  that  it  could  not  be  identified.  Virginia- 
Carolina  Chemical  Co.  v.  Rogers,  172  N.  C. 
154,  90  S.  E.  129. 

In  Hill  V.  Hillsboro  First  State  Bank 
(Tex.)  181  S.  W.  219,  it  appeared  that  a  bank 
held  two  mortgages  on  a  lot  of  horses  and 
mules  belonging  to  two  different  parties,  one 
of  whom  had  given  a  note  to  the  bank  in- 
dorsed by  a  third  person  to  whom  the  bank 
had  promised  protection  under  the  securities 
held  by  it  as  far  as  it  was  possible  to  do  so, 
but  on  the  sale  of  the  stock  the  proceeds 
proving  insufficient  to  pay  the  mortgages  the 
bank  brought  suit  against  the  indorser  for 
the  balance  due  on  the  note.  In  answer  lo 
the  contention  that  the  bank  had  wrongfully 
intermingled  the  horses  and  mules,  and  there- 
fore the  indorser  was  relieved  of  liability,  the 
court  said:  "It  seems  doubtful  that  appel- 
lants had  such  an  interest  in  the  mortgages 
as  to  rely  on  the  doctrine  of  confusion  or 
commingling  of  goods.  Masterson,  according 
to  his  testimony,  only  promises  to  protect 
them  under  the  securities  held  by  the  bank, 
if  he  could  do  so,  and  it  seems  that  the  pro- 
ceeds realized  were  not  sufficient  for  that 
purpose  after  the  indebtedness  of  the  bank 
was  satisfied.  It  was  further  shown  that 
there  was  no  intention  of  the  bank  to  act 
wrongfully  in  the  commingling  of  the  mules 


and  horses.  When  they  took  charge  of  the 
said  mules  and  horses  they  were  all  together, 
and  they  had  no  means  of  knowing  which 
belonged  to  S.  P.  Bennett  &  Son  and  those 
belonging  to  S.  P.  Bennett.  Besides  fifty 
head  of  the  said  stock  had  been  taken  under 
a  second  mortgage  by  one  Hale  and  carried 
out  of  this  state,  and  those  left  were  not 
sufficient  to  pay  off  the  indebtedness  of  Ben- 
nett &  Son  and  S.  P.  Bennett  to  the  bank. 
Again  the  mortgage  did  not  identify  which 
of  said  stock  belonged  to  either  party.  Also 
there  was  nothing  to  show  how  many  of 
said  stock  that  belonged  to  said  S.  P.  Bennett 
&  Son  and  how  many  that  belonged  to  S.  P. 
Bennett  were  sold  under  the  mortgage.  The 
two  defendants  owed  the  bank  more  than  the 
horses  sold  for,  and  there  is  nothing  showing 
that  appellee  acted  wrongfully  in  any  way; 
nor  is  there  any  claim  by  the  Bennetts  to 
appellee's  action  in  the  application  of  th3 
proceeds.  This  being  the  condition  of  the 
matter  we  think  the  appellants  are  not  in  a 
position  to  seek  the  relief  sought  by  them.*' 

Limitationa  of  Rule, 

The  courts,  however,  recognize  certain  ex- 
ceptions to  the  rather  harsh  rule  allowing 
an  innocent  owner  to  take  the  whole  mass 
where  his  goods  have  been  wrongfully  inter- 
mingled with  those  of  another,  one  of  the 
chief  exceptions  being  where  the  goods  are  of 
the  same  quality  an4  value  and  are  absolutely 
indistinguishable.  In  such  cases  it  is  gen- 
erally held  that  the  injured  owner  is  entitled 
to  take  only  his  proportionate  share  of  the 
whole,  and  the  wrongdoer  is  entitled  to  the 
balance.  Thus  in  the  case  of  In  re  Thompson, 
364  la.  20,  Ann,  Gas.  1916D  1210,  145  N.  W. 
76,  the  rule  was  stated  as  follows:  "Where 
the  confusion  is  tortious,  the  party  whose 
wrongful  conduct  created  the  confusion  must 
lose,  but  this  rule  has  been  modified  in  cases 
where  the  property  is  all  parts  of  equal  value, 
and  the  value  of  each  part  is  ascertainable, 
with  relationship  to  the  value  of  the  whole 
thing  as  produced  by  the  confusion,  and  par- 
ties will  be  tenants  in  common,  and  each  will 
be  entitled  to  his  own  proportion,  but  every 
presumption  and  intendment  is  against  the 
wrongdoer,  against  the  party  whose  wrongful 
act  produced  the  confusion,  and  the  burden 
would  rest  upon  him  to  distinguish  his  prop- 
erty, if  possible,  from  that  with  which  it  has 
been  intermingled." 

So  where  corn  belonging  to  two  different 
persons  is  wrongfully  intermingled  by  one 
of  the  owners,  the  corn  being  of  the  same 
quality  and  value,  the  injured  owner  may 
take  only  his  aliquot  part.  Willard  v.  Cox, 
0  Ala.  App.  439,  63  So.  781;  Hamilton  v. 
Kankin,  108  Ark.  552,  158  S.  W.  496. 

In  Boaz  V.  Ferrell  (Tex.)  152  S.  W.  200, 
wherein  it  appeared  that  a  sheriff  acting  ad 
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tax  collector  for  both  the  state  and  a  county 
vtrongfully  confused  the  two  tax  funds  and 
.  :!il)ez2led  a  part  thereof,  paving  the  balance 
to  the  county,  the  court  stated  the  rule  as 
follows :  "In  the  hands  of  any  depository  the 
taxes  constituted  joint  or  trust  funds,  which, 
having  become  confused  without  fault  of  the 
cestuis  que  trust  or  real  owners  would  be 
duly  apportioned  between  such  owners  by 
oourts  of  equity.  .  .  .  Such  right  of  re- 
covery on  the  part  of  the  joint  owners  would, 
we  think,  extend  to  every  part  of  the  fund, 
80  long  as  any  part  of  it  was  traceable;  and 
where  the  whole  or  any  part  is  traced  to  the 
possession  of  one  of  the  joint  owners  the  other 
may  sue  him  and  recover  his  aliquot  part." 

So  it  has  been  held  that  the  doctrine  of 
confusion  of  goods  is  not  applicable  to 
promissory  notes  and  shares  of  corporate 
stock  as  these  are  distinct  goods  and  no  inter- 
mingling will  so  destroy  their  identity,  that 
the  owner  of  one  cannot  recover  the  proceeds 
of  the  sale  of  both  by  a  wrongdoer.  French 
V.  Rabbins,  172  Cal.  670,  158  Pac.  188,  wherein 
it  was  said:  "The  respondent  French  seeks 
to  support  the  judgment  by  reference  to  the 
doctrine  of  'confusion  of  goods,'  i.  e.,  the  rule 
which,  under  some  circumstances,  forfeits  the 
right  of  a  defendant  in  goods  which  he  has 
wrongfully  intermingled  with  those  of  the 
plaintiff,  in  such  wise  that  the  separate  int*»r- 
ests  cannot  be  ascertained  or  distinguished. 
(The  Idaho,  93  U.  S.  575,  23  U.  S.  (L.  ed.) 
1)78.)  But  the  principle  is  not  applicable  to 
a  case  like  the  one  before  us.  The  shares  of 
htock  and  t!ie  note  were  not  of  like  character. 
They  were  always  capable  of  being  distin- 
guished. The  only  'confusion*  was  in  the 
proceeds  of  the  sale,  not  in  a  mixture  of  the 
jroods  themselves.  To  allow  the  plaintiff,  in 
an  action  for  monev  had  and  received,  to 
recover  the  proceeds,  not  only  of  his  own 
goods,  but  of  others  in  which  he  had  no 
interest,  would  be  inconsistent  with  the  funda- 
mental basis  upon  which  this  form  of  action 
rests." 

Likewise  it  has  been  held  that  the  doctrine 
of  title  by  confusion  of  goods  was  inap- 
plicable where  it  appeared  that  a  corporate 
officer  had  intermingled  the  funds  of  the  cor- 
poration with  his  own  but  that  afterwards 
the  accounts  were  separated  and  a  settle- 
ment agreed  on,  which  both  parties  admitted 
to  be  correct.  St.  Louis  Charcoal  Co.  v. 
Moore,  178  Mo.  App.  692,  162  S.  W.  745. 
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Illinois  Supreme  Court — February  21,  1917. 


277  III.  326;  116  N.  B.  634. 


Warehouses  —  Aocoitiitiiis  for  Proceeds 
of  Damaged  Property  —  ConclusiTO- 
ness  of  Receipt  in  Fnll. 

Plaintiff  is  entitled  to  an  accounting  with 
a  warehouseman  for  proceeds  of  damaged 
poultry  sold,  even  though  he  has  settled  with 
him  in  full  for  loss  by  fire,  the  warehouse- 
man being  trustee  for  collection  under  policy, 
where  he  did  not  understand  that  by  the  terms 
of  settlement  the  warehouseman  was  to  have 
the  proceeds  from  damaged  poultry,  a  receipt 
in  full  not  being  conclusive,  the  parties  stand' 
ing  in  a  fiduciary  relation,  and  transactions 
between  them  being  prima  facie  voidable. 

Confusion  of  Goods  —  Sale  of  Mass  » 
Apportionment  of  Proceeds. 

In  an  action  to  recover  the  proportionate 
share  of  property  or  goods  confused  by  an- 
other, it  is  not  necessary  to  identify  exact 
property,  and  where  the  goods  confused  could 
have  been  separated  by  the  holder,  but  were 
not,  he  is  liable  to  the  owner  for  the  average 
price  received  at  the  sale  of  such  goods. 

Effect  of  Accidental  Confnsion. 

Where  poultry  in  a  warehouse  becomes 
mixed  by  inevitable  accident,  the  original 
owners  become  tenants  in  common  of  the 
mass,  bearing  proportionately  any  loss,  and 
being  in  equity  entitled  to  their  just  propor- 
tion of  the  poultry. 

[See  note  at  end  of  this  case.] 

Error  to  Second  Branch  Appellate  Court, 
First  District. 

Action  by  William  F.  Hobbs,  plaintiff, 
against  Monarch  Refrigerating  Company,  de- 
fendant. Judgment  for  plaintiff  in  Superior 
Court,  Cook  county:  Sullivan,  Judge. 
Judgment  affirmed  by  Appellate  Court.  De- 
fendant brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Mancha  Bruggemeyer  and  Simeon  Stratus 
for  plaintiff  in  error. 

Shepard,  McCormick,  Thomaaonf  Kirkland 
d  Patterson  and  Louia  G.  CcUdtcell  for  de- 
fendant in  error. 


[327]  Cabtes,  J. — Defendant  in  error  filed 
a  bill  in  the  superior  court  of  Cook  county 
against  plaintiff  in  error  praying  for  an  ac- 
counting. After  the  pleadings  were  settled 
the  case  was  referred  to  a  master,  who  re- 
ported that  defendant  in  error  should  be 
allowed  the  sum  of  $4328.70,  with  interest 
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from  August  16,  1911.  Thereafter  a  decree 
was  entered  by  the  court  allowing  the  same 
amount,  in  accordance  with  the  finding  of 
the  master.  On  appeal  to  the  Appellate 
Court  the  decree  of  the  superior  court  was 
affirmed.  The  case  has  been  brought  here  on 
petition  for  certiorari. 

Plaintiff  in  error  was  engaged  in  the  public 
warehouse  and  cold  storage  business  in  Chi- 
cago and  defendant  in  error  was  in  the  whole- 
sale produce  and  commission  business  in  the 
same  city,  dealing  principally  in  poultry. 
Prior  to  March  19,  1911,  he  had  delivered  to 
plaintiff  in  error  for  storage,  merchandise  of 
the  value  of  over  $21,000,  consisting  chiefly 
of  poultry.  Warehouse  receipts  were  issued 
and  delivered  for  said  poultry,  and  also  an 
insurance  certificate,  wherein  plaintiff  in 
error  agreed  to  insure  the  poultry  for  the 
full  amount,  the  policy  to  be  payable  to 
plaintiff  in  error  as  trustee  for  defendant  in 
error,  and  in  case  of  loss  by  fire  plaintiff  in 
error  was  to  act  as  agent  in  the  collection 
of  the  insurance.  Plaintiff  in  error  paid  the 
insurance  premium  and  debited  it  to  defend- 
ant in  error,  who  was  also  indebted  on  March 
19,  1911,  to  plaintiff  in  error  on  various 
notes  aggregating  $12,133,  secured  by  the 
poultry  stored  in  the  warehouse,  and  was 
obligated  by  a  further  indebtedness  of 
$1175.41.  On  said  last  mentioned  date  a 
fire  started  on  [328]  the  fifth  floor  of  the 
warehouse.  At  that  time  there  were  stored 
therein  some  2,250,410  pounds  of  butter  and 
1,033,960  pounds  of  poultry  belonging  to  dif- 
ferent persons,  including  defendant  in  error. 
All  of  the  poultry  and  butter  were  destroyed 
or  damaged  by  fire  and  water.  The  master 
found,  and  the  evidence  shows,  that  of  de- 
fendant in  error's  property  something  over 
91,000  pounds  was  included  in  that  which 
was  not  totally  destroyed  by  fire,  and  the 
evidence  tends  to  show  it  was  included  in 
the  salvage  sold  by  plaintiff  in  error.  Plain- 
tiff in  error  after  the  fire  proceeded  to  adjust 
the  loss  with  the  insurance  companies  and 
collected  on  defendant  in  error's  property 
$11,231.63.  The  latter  was  not  satisfied  with 
the  settlement  made  with  the  insurance  com- 
panies and  employed  an  adjuster  to  look 
after  his  interests,  an  adjuster  also  having 
been  employed  by  plaintiff  in  error.  During 
the  discussion  over  the  settlement  and  the 
sale  of  damaged  poultry  the  evidence  shows 
that  defendant  in  error  took  some  of  the 
damaged  poultry  and  tried  to  sell  it,  but 
found  that  the  smoke  odor  was  so  objection- 
able that  he  could  not  dispose  of  any  of  it, 
and  he  so  informed  plaintiff  in  error.  After 
considerable  discussion  over  a  settlement  de- 
fendant in  error  was  informed  by  his  adjuster 
in  August,  1911,  that  plaintiff  in  error  was 
prepared  to  settle  his  claim.  A  meeting  was 
had  between  the  adjusters  of  the  partie«  and 


defendant  in  error  on  August  16,  1911.  He 
objected  to  the  settlement  offered  by  plaintiff 
in  error  through  his  adjuster,  but  after  some 
talk,  and  on  being  told  that  it  was  all  it 
would  pay,  he  agreed  to  settle  upon  a  basis 
of  $15,418.94  for  the  full  value  of  his  prop- 
erty at  the  time  of  the  fire.  After  deducting 
the  amount  due  and  owing  from  him  plaintiff 
in  error  paid  defendant  in  error  the  balance, 
amounting  on  this  basis  to  $2,110.53,  and  took 
a  receipt  from  him,  which  stated  that  it  was 
"in  full  of  all  claims  and  demands  againiit 
the  Monarch  Refrigerating  Company  growing 
out  of  the  fire  of  March  19,  1911."  Plaintitf 
in  error  disposed  of  all  the  damaged  poultry 
after  [329]  the  fire,  amounting  to  497,861 
pounds,  for  $45,899.26,  or  an  average  of  0.2 
cents  a  pound.  It  kept  no  record  from  which 
could  be  ascertained  the  prices  and  amount 
received  for  defendant  in  error's  damaged 
poultry,  which  was  included  in  the  total 
amount  so  sold.  The  master's  finding  and 
the  decree  of  the  circuit  court  were  that 
plaintiff  in  error  was  liable  for  defendant  in 
error's  poultry  included  in  this  Bale  of  the 
damaged  poultry  at  the  average  price  for 
which  the  total  was  sold, — ^that  is,  01,961 
pounds  at  9.2  cents  a  pound,  or  $8,435.57. 
This  amount,  added  to  the  insurance  collected 
by  plaintiff  in  error  on  defendant  in  error's 
policy,  $11,231.63,  made  the  total  amount 
defendant  in  error  was  entitled  to  receive 
$19,667.20,  or  a  balance  over  the  $15,418.94 
that  he  settled  for  August  16,  1011,  of 
$4,248.26,  the  amount  for  which  the  decree 
in  the  court  below  was  entered. 

Counsel  for  plaintiff  in  error  insist  the  set- 
tlement made  between  the  parties  August  16, 
1911,  and  the  receipt  given  on  that  date  in 
full  of  all  claims,  are  binding  on  the  parties. 
This  would  be  true  if  the  parties  at  that 
time  were  dealing  as  strangers,  at  armV 
length,  or,  even  though  there  were  a  fiduciary 
relation  existing  between  them,  if  the  evi- 
dence showed  clearly  that  the  settlement  was 
one  of  good  faith  on  both  sides,  with  full 
knowledge  and  independent  consent  and  ac- 
tion on  the  part  of  defendant  in  error.  With- 
out doubt,  at  the  time  of  this  settlement 
there  was  a  fiduciary  relation  between  the 
parties.  This  is  practically  conceded  by 
counsel  for  plaintiff  in  error.  The  case  her»^ 
falls  within  that  class  concerning  which  it 
has  been  said  that  when  the  two  parties  con- 
sciously and  intentionally  deal  and  negotiate 
with  each  other,  each  knowingly  taking  a 
part  in  the  transaction,  such  transaction  is 
"not  necessarily  voidable, — it  may  be  valid: 
but  a  presumption  of  its  invalidity  arises, 
which  can.  only  be  overcome,  if  at  all,  by 
clear  evidence  of  good  faith,  of  full  knowl- 
edge and  of  independent  consent  and  action."' 
(2  Pomeroy's  Eq.  Jur.  (3d  ed.)  sec.  957.* 
In   such    [330]   case,  unless  the  parties  are 
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fully  acquainted  with  their  own  rights  and 
the  nature  and  extent  of  the  liability  of  the 
trustee,  a  full  statement  of  all  the  accounts 
and  other  transactions  of  the  trustee  should 
unquestionably  be  furnished  by  the  trustee 
to  his  cestui  que  tru^t,  together  with  all  the 
information  required  for  explaining  and  un- 
derstanding such  statement.  ( Jones  v.  Lloyd, 
117  111.  697,  7  N.  E.  119,  2  Perry  on  Trusts, 
(Gth  ed.)  sec.  923.)  Such  a  transaction  is 
prima  facie  voidable,  at  the  option  of  the 
grantor,  upon  grounds  of  public  policy.  The 
existence  of  a  confidential  relation  creates  a 
presumption  of  influence,  which  may  be  re- 
butted by  proof  that  the  parties,  dealt  as 
strangers  and  that  no  unfairness  was  used; 
that  the  facts  in  the  knowledge  of  the  one  in 
the  superior  position  affecting  the  matter 
were  communicated  to  the  other;  that  the 
entire  transaction  was  made  in  the  most 
perfect  good  faith  and  was  equitable  and  just. 
Fish  V.  Fish,  236  111.  396,  85  N.  E.  662; 
Voorhees  v.  Campbell,  275  III.  292,  114  N.  E. 
147;  Beach  v.  Wilton,  244  111.  413,  91  N.  E. 
492. 

Counsel  for  plaintiff  in  error  insist  that  as 
the  evidence  tends  to  show  that  defendant  in 
error  received  what  hia  property  was  actually 
worth  at  the  time  of  the  fire,  the  settlement 
between  them  was  fair  and  just  and  that 
nothing  further  can  be  required.  In  view  of 
the  trust  relation  existing  between  the  par- 
ties, defendant  in  error  was  entitled  not  only 
to  receive  what  his  property  was  actually 
worth  at  the  time  of  the  fire  but  more  than 
that  if  in  adjusting  the  loss  with  the  insur- 
ance companies  several  months  later  and  in 
disposing  of  the  damaged  property  remain- 
ing plaintiff  in  error  realized  more  than  the 
fair  value  of  defendant  in  error's  property 
at  the  time  of  the  fire.  Defendant  in  error 
was  entitled  to  receive  his  proper  proportion 
of  this  insurance  as  well  as  the  proper  pro- 
portion of  what  the  damaged  property  sold 
for,  unless  the  proof  shows  clearly  that  he 
understood  fully  all  the  facts  and  circum- 
stances with  reference  to  the  settlement  with 
the  insurance  companies  and  the  sale  of  the 
damaged  property  at  the  time  he  made  the 
[331]  settlement  with  plaintiff  in  error.  The 
refrigerating  company  was  required,  in  view 
of  the  relations,  existing  between  the  parties, 
to  account  to  defendant  in  error  for  all  the 
proceeds  of  his  poultry,  and  was  not  justified, 
under  the  law,  in  making  any  settlement 
with  him  by  which  said  company  could  make 
a  profit  on  those  goods,  unless  at  the  time 
of  the  settlement  it  fully  explained  every- 
thing in  connection  with  the  transaction.  It 
is  clear  from  this  record  that  at  the  time 
of  the  settlement  defendant  in  error  did  not 
understand  all  the  facts  and  did  not  know 
that  plaintiff  in  error  would  be  profiting  by 
the  settlement.     He  had  been  informed  cor- 


rectly by  the  officers  of  plaintiff  in  error  as 
to  the  amount  that  the  insurance  companies 
were  paying  in  cash.  He  also  knew  that  all 
the  goods  were  not  destroyed,  but  he  did  not 
know  all  the  terms  of  the  settlement  with 
the  insurance  companies  and  that  plaintiff  in 
error  under  this  settlement  was  permitted  to 
sell  the  salvage  and  retain  the  proceeds.  He 
was  given  to  understand  that  the  matter  had 
been  gone  over  very  thoroughly  with  the  in- 
surance companies  and  that  they  were  set- 
tling on  the  best  possible  figures  the  refrig- 
erating company  could  obtain,  and  the  fair 
conclusion  from  the  statement  was  that  the 
cash  settlement  with  the  insurance  companies 
included  all  that  would  be  received  and  did 
not  leave  the  refrigerating  company  any  sal- 
vage to  convert  into  additional  money.  It 
seems  clear  that  he  was  given  to  understand 
at  the  time  of  this  settlement  that  approxi- 
mately $15,000  was  the  full  amount  that  was 
to  be  received  by  plaintiff  in  error  as  the 
proceeds  of  defendant  in  error's  property,  in- 
cluding that  directly  paid  by  the  insurance 
companies  in  cash  and  also  that  part  received 
from  the  sale  of  the  damaged  poultry.  In 
no  place  in  the  testimony  is  there  evidence 
tending  to  show  that  defendant  in  error  knew 
what  the  real  settlement  was  between  plain- 
tiff in  error  and  the  insurance  companies. 
He  was  told  by  plaintiff  in  error's  adjuster 
at  the  time  of  the  settlement  on  August  16, 
1911,  that  was  all  the  plaintiff  in  error  would 
[332]  pay;  that  he  could  take  that  amount 
or  leave  it,  as  he  saw  fit.  No  attempt  was 
made  at  that  time  or  any  other  time  to 
explain  to  him  the  details  of  the  settlement 
with  the  insurance  companies  or  as  to  the 
total  amount  of  the  proceeds  received  by  the 
refrigerating  company  therefrom.  The  de- 
cree, and  the  master's  finding  as  to  the 
amount  of  proceeds  received  by  plaintiff  in 
error  from  the  insurance  companies  and  the 
sale  of  the  defendant  in  error's  portion  of 
the  damaged  poultry,  were  correct.  We  think 
the  evidence  fully  justified  this  finding  and 
decree. 

Counsel  for  plaintiff  in  error  also  argue 
that  the  court  erred  in  reckoning  the  amount 
which  it  was  decreed  should  be  paid  per 
pound  for  the  damaged  poultry  sold.  In  an 
action  to  recover  the  proportionate  share  of 
the  property  or  goods  confused  by  another 
it  is  not  necessary  to  identify  the  exact  ar- 
ticle or  the  exact  property  formerly  owned. 
The  proof  tends  to  show  that  plaintiff  in 
error  could  have  separated  the  damaged  goods 
of  defendant  in  error  from  the  other  goods 
injured  and  thereafter  sold  as  salvage.  Not 
having  done  so,  it  is  clear  that  under  the 
authorities  it  was  properly  held  liable  by 
the  decree  for  the  average  price  received  in 
the  sale  of  such  goods.  (8  Cyc.  576;  Elgin 
First  Nat.  Bank  v.  Schween,  127  III.  573,  20 
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N.  E.  681,  11  Am.  St.  Rep.  174;  5  R.  C.  L. 
1052.)  The  burden  of  establishing  the  num- 
ber of  pounds  of  fialvage  sold  by  plaintiff  in 
error  belonging  to  defendant  in  error,  and 
the  prices  received  therefor,  was  upon  plain- 
tiff in  error.  Having  failed  to  make  this 
proof  it  cannot  now  be  heard  to  complain 
because  it  is  required  to  pay  the  average 
price  for  which  such  damaged  goods  sold. 

But  conceding  that,  as  argued  by  counsel 
for  plaintiff  in  error,  the.  goods  were  mixed 
by  an  inevitable  accident  for  which  plain ti.T 
in  error  was  in  no  way  responsible,  tlion, 
under  the  law,  the  original  owners  beconij 
tenants  in  common  of  the  mass,  bearing  pro- 
portionately any  loss  and  being  entitled  in 
equity  to  their  just  proportion  of  the  dam- 
aged poultry  as  tenants  in  common.  This 
rule  is  applicable  where  [333]  logs  become 
intermingled  by  reason  of  an  extraordinary 
flood,  or  where  a  ship  is  wrecked  and  a  part 
of  its  cargo  is  lost  and  the  remainder  is 
intermixed  beyond  identification,  the  owners 
being  tenants  in  conunon  of  the  portion  of 
the  cargo  which  is  saved.  (6  R.  C.  L.  1Q54.) 
Under  this  rule,  even  though  the  plaintiff  in 
error  was  in  no  way  responsible  for  the  in- 
termingling of  the  goods,  the  decree  of  the 
circuit  c(f\irt  in  this  regard  and  the  judg- 
ment of  the  Appellate  Court  must  be  upheld. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  aflirmed. 

Rehearing  denied  April  4,  1917. 


NOTE. 

Confnsion  of  Goods  Reinltins  from 
Mistake  or  Acoident. 

This  note  is  intended  to  review  the  few 
recent  cases  dealing  with  a  confusion  of  goods 
resulting  from  mistake  or  accident.  The 
earlier  cases  discussing  this  subject  are  col- 
lected in  the  note  to  Norman  v.  Rose  Lake 
Lumber  Co.  Ann.  Cas.  1913B  673. 

As  to  the  tortious  or  wrongful  confusion 
of  goods,  see  the  notes  to  Ayre  v.  Hixson, 
Ann.  Cas.  1913E  659,  and  Gurney  v.  Tenney, 
reported  ante,  this  volume,  at  page  739. 

The  cases  dealing  with  the  confusion  of 
goods  with  the  consent  of  the  owners  are 
reviewed  in  the  note  to  Jennings-Ileywood 
Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co. 
Ann.  Cas.  1913E  692. 

The  rule  as  stated  in  the  reported  case  to 
the  effect  that  where  the  goods  of  different 
owners  are  intermingled  through  unavoidable 
accident  or  mistake,  so  as  to  be  indistin- 
guishable, the  owners  of  the  goods  so  mixed 
become  tenants  in  common  of  the  whole,  in 
the  proportion  in  which  their  goods  severally 
contributed  to  it,  finds  support  in  the  recent 


case  of  In  re  Thompson,  164  la.  20,  Ann. 
Cas.  1910D  1210,  145  N.  W.  76,  wherein  the 
rule  was  stated  as  follows:  **Where,  how- 
ever, the  intermixture  is  innocent,  or  by  mis- 
take, or  even  negligently  done,  where  there 
is  no  wilful  fraud  involved,  the  party  caus- 
ing the  confusion  would  not  lose  his  prop- 
erty, but  he  does  not  gain  anything  by  it, 
and  will  be  required,  in  order  to  protect 
himself,  to  point  out  and  designate  his  prop- 
erty, or  he  loses  the  whole  to  the  party  with 
whose  it  is  intermingled.  But  where  the 
equities  of  the  parties  are  equal,  and  the 
confusion  is  the  result  of  inevitable  accident, 
the  parties  would  have  an  interest  in  the 
whole  mass  to  the  extent  of  the  contribution 
thereto  of  his  property,  or  they  would  be 
tenants  in  common  in  proportion  to  the 
amount  of  property  contributed  to  the  con- 
fused mass." 

In  International  Lumber  Co.  v.  Bradley 
Timber,  etc.  Supply  Co.  132  Minn.  155,  150 
X.  W.  274,  a  finding  by  the  jury  that  the 
confusion  of  certain  logs  was  through  mis- 
take or  inadvertence  was  upheld,  the  facts 
being  stated  as  follows:  *'Logs  belonging  to 
plaintiff,  to  defendant,  and  to  other  owners 
were  being  floated  down  tlie  Big  Fork  river. 
Plaintiff's  logs  were  marked  on  the  ends 
with  its  log  mark,  which  was  known  to  de- 
fendant. Defendant  had  sorting  and  hoisting 
works  at  Big  Falls,  and  took  the  logs  bear- 
ing its  mark  from  the  logs  floating  down  the 
river,  hoisted  them  from  the  river,  loaded 
them  upon  flat  cars,  and  transported  them 
'  to  the  mill  at  Gemmell.  It  is  not  denied 
that  from  time  to  time  it  hoisted,  loaded, 
and  transported  some  of  plaintiff's  logs  with 
its  own.  It  is  a  bit  difficult  for  us  to  see 
how  defendant  could  do  all  this  and  follow 
by  sawing  the  logs  into  lumber,  through 
mistake  or  inadvertence,  but  we  are  not  the 
jury,  and  there  was  evidence  tending  to  show 
that  it  was  not  unusual  to  find  among  the 
logs  of  one  owner  taken  out  of  a  common 
mass  in  this  way  logs  with  the  marks  of 
other  owners  upon  them.  According  to  the 
testimony  of  an  experienced  lumberman,  thii^ 
is  almost  always  the  case.  It  was  also  in 
evidence  that  defendant's  superintendent  re- 
quested plaintiff  to  have  some  one  look  after 
its  stray  logs  in  defendant's  yard,  but  that 
plaintiff's  president  sent  word  to  the  super- 
intendent to  look  after  his  own  logs;  also 
that  a  suggestion  that  a  settlement  could  be 
made  was  met  by  plaintiff's  president  with 
the  statement  that  he  did  not  want  to  set- 
tle. Furthermore,  it  was  testified  to  that 
defendant  had  provided  facilities  in  its  boom 
for  letting  out  foreign  logs;  that  its  em- 
ployees were  instructed  to  look  out  for  log* 
of  other  owners  and  to  let  them  go;  that 
such  logs  often  got  into  t]ie  boom  in  spite 
of  anything  that  could  be  done  to  prevent  it; 
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and  that  in  many  cases  the  marks  were  ob- 
scured by  mud  and  slime.  We  need  not  refer 
to  the  other  evidentiary  facts  bearing  on  the 
question  of  defendant's  good  faith.  We  have 
carefully  considered  the  entire  record,  and 
reach  the  conclusion  that  the  question  was 
for  the  jury,  and  that  the  evidence  sustains 
the  verdict."  But  it  was  further  held  in  that 
case  that  by  insisting  on  the  trial  that  it 
was  entitled  to  recover  all  of  the  lumber  or 
its  value,  and  expressly  consenting  to  an  in- 
struction to  the  jury  that  the  verdict  must 
be  for  the  value  of  all  the  lumber,  or  a 
verdict  for  the  defendant,  the  plaintiff  waived 
the  right  to  recover  for  the  lumber  actually 
belonging  to  it. 


PERSON 


V. 


HATTSON. 


North  Dakota  Supreme  Court — ^February  4, 

1916. 


33  y.  Dak,  49;  ISe  N.  W.  780. 


Usury  —  Effect  on  Ronewal  Note. 

Suit  to  foreclose  a  mortgage  securing  notes 
for  $4,000  bearing  interest  at  twelve  per  cent, 
nonusurious  on  their  face.  In  part  these  two 
notes  were  renewals  of  two  prior  notes  of 
$356  and  $960  with  cash  advanced  sufficient 
to  aggregate  $4,000  for  which  the  two  notes 
were  taken  with  security  as  one  transaction. 
The  $356  note  contained  a  usurious  charge 
of  bonus  of  $45,  and  drew  twelve  per  cent 
interest.  No  deduction  for  or  purging  of  said 
usury  was  made  by  the  parties  when  the 
$4,000  in  notes  were  taken,  but  the  usurious 
amount  was  included  in  them.  Defendant 
pleads  usury,  and  demands  that  all  the  inter- 
est on  the  $4,000  be  forfeited  and  remitted 
under  the  usury  statute.  The  trial  court 
deducted  the  interest  on  and  bonus  in  the 
$356  note,  but  allowed  interest  on  the  balance 
of  the  $4,000.  The  principal  of  two  notes 
aggregating  $4,000  is  tainted  with  usury 
through  that  contained  in  the  $356  note  en* 
tering  into  them  as  a  portion  of  the  pur- 
ported principal  of  said  notes. 

[See  note  at  end  of  this  case.] 

EfPeot  of  Usury  —  Mandatory  Statnte. 

The  usury  statute,  section  6076,  Comp. 
Laws  1913,  providing  that  the  taJcing  of 
usury  "shall  be  deemed  a  forfeiture  of  the 
entire  interest  which  the  note,  bill,  or  other 
evidence  of  debt  carries  with  it  or  which  has 
been  agreed  to  be  paid  thereon,"  mandatorily 
requires  the  penalizing  of  usury  and  the  for- 
feiture of  all  the  interest  "agreed  to  be  paid 
on  these  two  notes. 


n 


Relief    ii^    Equity    from    Penalty    for 
Uanry. 

A  court  of  equity  should  not  relieve  the 
usurer  from  the  results  of  his  contract  for 
usury,  but  should  enforce  the  statutory  pen- 
alty for  exacting  usury. 

Effect  of  Usnry  on  Renewal  Note. 

With  usury  proved  in  a  note  sued  upon,  a 
court  cannot  and  should  not  separate  the 
nonusurious  from  the  usurious  transactions 
incorporated  by  renewal  into  an  usurious 
note,  so  as  to  allow  interest  on  the  nonusu- 
rious portion. 

Pnrsias  Transaotion  of  Umry  —  Power 
of  Co^rt. 

The  parties  to  an  usurious  contract  them- 
selves by  agreement  may  purge  it  of  usury, 
but  a  court  of  law  or  equity  cannot  do  so 
after  suit  brought  and  after  a  defense  of 
usury  is  interposed. 

Statutes    —    Constmetion    of    Adopted 
Act. 

bur  usury  statute  was  adopted  from  the 
National  Banking  Act  governing  taking  of 
interest  and  discount  by  national  banks,  ex- 
empt in  such  respect  from  state  laws,  and 
was  adopted  to  secure  uniformity  as  to  all 
banks,  state  and  national,  as  to  usury  and 
penalty  therefor.  Federal  decisions  on  usury 
are  followed. 

[See  1  Ann.  Cas.  147;  Ann.  Cas.  1917B 
651.] 

Usnry  —  Penalty. 

All  usurious  interest  stipulated  for  should 
be  forfeited.  The  usurious  contract  rate  can- 
not be  treated  as  invalid  and  not  a  contract 
for  an  interest  rate,  and  interest  at  the  non- 
contract  rate  of  six  per  cent  be  allowed.  To 
do  so  would  be  to  ignore  and  override  the 
statutory  penalty  requiring  forfeiture  of  all 
interest  "agreed  to  be  paid"  on  the  notes. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Divide  county: 
Leiohton,  Judge. 

Action  by  Allen  Person,  plaintiff,  against 
John  Mattson,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Modified. 

O.  E.  Brace  and  E.  B.  Sinkler  for  appel- 
lant. 

F,  A.  Leonard  and  D.  C.  Oreenleaf  for 
respondents. 

[62]  Goss,  J. — This  is  a  suit  in  equity  to 
foreclose  a  chattel  mortgage  securing  two 
promissory  notes  of  $2,000  each,  bearing  in- 
terest at  12  per  cent  per  annum,  nonusurioua 
on  their  face.  The  appeal  is  taken  upon  the 
findings  of  fact,  which  accordingly  are  ac- 
cepted as  true.  The  only  questions  presented 
are  those  of  law.  The  consideration  for  the 
notes  sued  upon  consisted  of  two  notes  bear- 
ing 12  per  cent  interest,  one  for  $356  and 
the  other  for  $966,  together  with  cash  ad- 
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vanced  sufficient  to  make  the  total  of  $4,000 
at  the  time  the  notes  in  suit  were  taken. 
The  $356  note  was  admittedly  usurious,  being 
a  renewal  of  an  earlier  usurious  note.  The 
usury  in  the  original  note  and  the  $356  note 
amounted  to  $4Q  oyer  and  above  the  12  per 
cent  annum  exacted.  The  $066  note  was  an 
independent  transaction  and  free  from  usury. 
And  except  for  the  usury  contained  in  the 
$356  note  and  interest  thereon  entering  into 
the  two  notes  for  $2,000  each,  said  notes  are 
nonusurious.  The  questions  of  law  presented 
concern  the  effect  of  the  usurious  note  upon 
said  notes  in  suit.  Plaintiff  asserts  that  the 
$356  note  should  be  treated  as  one  transac- 
tion, and,  from  the  total  amount  due  on  the 
$4,000  and  interest  at  12  per  cent,  there 
should  be  deducted  the  $45  bonus  therein  and 
all  interest  collected  on  the  original  $330 
note  and  accrued  on  the  $356  note,  and  a 
pro  rata  deduction  of  12  per  cent  interest 
on  the  amount  of  the  $356  included  in  the 
$4,000  transaction,  altogether  amounting  to 
a  deduction  of  $218.35  from  the  face  and 
interest  of  the  two  $2,000  notes,  and  that 
foreclosure  be  had  for  the  balance  of  the 
principal  and  interest  [53]  on  said  notes. 
And  this  was  the  relief  granted  by  the  trial 
court.  The  appellant  claims  that,  by  includ- 
ing the  usurious  note  for  $356  in  and  as  a 
part  of  the  consideration  of  the  notes  for 
$4,000  given  as  one  transaction,  both  of  said 
$2,000  notes  thereby  became  tainted  with 
usury,  and  under  the  statute,  §  6076,  Comp. 
Laws  1013,  providing  that  the  taking  of 
usury  "shall  be  deemed  a  forfeiture  of  the 
entire  interest  which  the  note,  bill,  or  other 
evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon,"  the 
entire  interest  on  $4,000  is  forfeited  on  these 
two  notes  in  suit. 

Our  present  usury  statutes  are  largely  but 
re-enactments  of  the  national  banking  act, 
defining  usury  and  penalizing  its  taking  by 
national  banks,  U.  S.  Rev.  Stat.  §§  5197, 
5198,  Comp.  Stat.  1913,  §§  9758,  9759.  This 
was  for  uniformity  that  there  should  be  sub* 
stantially  the  same  usury  laws  for  state  and 
national  banks  and  private  individuals  as 
well.  It  was  thus  necessary  to  adopt  sub- 
stantially  the  Federal  banking  act  as  our 
usury  statute,  because,  so  far  as  the  opera- 
tion of  national  banks  is  concerned,  "the 
definition  of  usury  and  the  penalties  affixed 
thereto  must  be  determined  by  the  national 
banking  act,  and  not  by  the  law  of  the  state. 
Farmers*,  etc.  Nat.  Bank  v.  Bearing,  91  U.  S. 
29,  23  U.  S.  (L.  ed.)  196.  In  that  case  it 
was  held  that  a  law  of  Xew  York  forfeiting 
the  entire  debt  for  usury  was  superseded  by 
the  national  banking  law,  and  that  such  law 
was  only  to  be  regarded  in  determining  the 
penalty  for  usury."  Hazeltine  v.  Central 
Nat.    Bank,   183    V.   S.    132,   133,   46   U.   S. 


(L.  ed.)  118,  119,  22  S.  Ct.  50.  And  the 
same  is  true  in  equity  suits  in  foreclosure. 
Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S. 
451,  48  U.  S.  (L.  ed.)  258,  24  S.  Ct.  129. 
The  Federal  national  banking  act  imposing 
this  penalty  was  enacted  .in  1864,  repealing 
the  former  penalty  imposed  by  congressional 
act  in  1863  (12  Stat,  at  L.  665,  chap.  58), 
providing  for  a  forfeiture  of  the  entire  prin- 
cipal and  interest,  evidently  in  harmony  with 
the  then  existing  usury  statutes  of  New  York 
and  some  other  states.  The  act  of  1863  was 
a  penalty,  and  the  present  statute,  adopted  a 
year  later,  was  no  less  a  penalty.  11  Enc. 
U.  S.  Sup.  Ct.  ilep.  852,  and  cases  cited. 
And  our  statute  likewise  penalizes  for  the 
taking  of  usury,  but,  in  entire  harmony  with 
the  Federal  act,  the  penalty  applies  only  to 
the  interest,  and  not  to  the  principal  evi- 
denced by  the  note.  "The  penalties  laid  down 
by  the  statute,  therefore,  are  the  only  ones 
that  can  be  considered,  [54]  as  the  rule  is 
that  the  terms  of  the  statute  govern  as  to 
that  question."  Grove  v.  Great  Northern 
Loan  Co.  17  N.  D.  362-359,  138  Am.  St.  Rep. 
707,  116  N.  W.  345.  But  in  applying  the 
usury  statute  it  must  not  be  overlooked  that 
it  contemplates  penalizing  by  a  declared  "for- 
feiture of  the  entire  interest  which  the  note 
.  .  .  carries  with  it  or  which  has  been 
agreed  to  be  paid  thereon."  The  penalty  is 
imposed  .in  explicit  terms  as  a  forfeiture  of 
the  entire  interest  agreed  to  be  paid  or  car- 
ried by  the  note.  With  this  as  the  penalty 
for  the  taking  of  usury,  the  only  inquiry  left 
open  is  whether  the  note  is  usurious.  Brown 
T.  Marion  Nat.  Bank,  169  U.  S.  416,  42  U.  S. 
(L.  ed.)  801,  18  S.  Ct.  390.  "The  forfeiture 
declared  by  the  statute  is  not  waived  or 
avoided  by  giving  a  separate  note  for  the 
interest  or  by  giving  a  renewal  note  in  which 
is  included  tJie  usurious  interest.  No  matter 
how  many  renewals  may  have  been  made,  if 
the  bank  has  charged  a  greater  rate  of  inter- 
est than  the  law  allows,  it  must,  if  the  for- 
feiture clause  of  the  statute  be  relied  on  and 
the  matter  is  thus  brought  to  the  attention 
of  the  court,  lose  the  entire  interest  which 
the  note  carried  or  which  has  been  agreed 
to  he  paid.  By  no  other  oonstructicm  of  the 
statute  can  effect  be  given  to  the  clause  for- 
feiting the  entire  interest  which  the  note, 
bill,  or  other  evidence  of  debt  carries  or 
which  was  agreed  to  be  paid,  but  which  has 
not  been  actually  paid."  Consult  Fowler  v. 
Equitable  Trust  Co.  141  U.  S.  384,  36  U.  S. 
(L.  ed.)  786,  12  S.  Ct.  1.  Also  Farmers' 
etc.  Bank  v.  Hoagland,  7  Fed.  159,  and  Dan- 
forth  V.  National  State  Bank,  17  LwR.A.  622, 
1  C.  C.  A.  62,  3  U.  S.  App.  7,  48  Fed.  271- 
276,  declaring  that  "the  statutory  forfeiture 
is  not  a  part  of  the  interest,  bnt  all  of  it. 
'The  entire  interest  which  the  note,  bill,  or 
other   evidence   of   debt   carries   with    it   or 
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which  has  been  agreed  to  be  paid  thereon' 
18  comprehensive  language.  It  would  be  diffi- 
cult to  employ  broader  terms.  The  legisla- 
tiye  intent,  we  think,  was  utterly  to  deMtroy 
the  iaUerett-hearing  capacity  of  the  inatru' 
ment.  The  interdiction  of  a  recovery  of  in- 
terest by  the  transgressing  bank  is  salutary, 
and  full  effect  should  be  given  to  it.  These 
views  have  prevailed  in  the  courts."  Citing 
Uniontown  First  Nat.  Bank  v.  Stauffer,  1 
Fed.  187;  Peterborough  First  Nat.  Bank  v. 
Childs,  133  Mass.  248,  43  Am.  Rep.  509; 
Alves  V.  Henderson  Nat.  Bank,  89  Ky.  126, 
0  8.  W.  604,  3  Browne  Nat.  Bank  Gas.  452. 
This  language  adopted  by  the  Federal  courts 
in  passing  upon  this  question  was  evidently 
adopted  from  a  construction  of  the  Federal 
banking  act  in  Schutt  [55]  v.  Evans,  109 
Pa.  St.  625-^28,  1  Atl.  76,  where  the  fol- 
lowing is  found :  "It  will  be  noticed  that  the 
act  of  C!ongre88  strikes  down  the  usurious 
contract  to  the  extent  of  the  interest.  It 
strikes  at  interest  as  interest.  If  more  than 
the  lawful  interest  has  been  charged  or  re- 
served, the  interest-bearing  power  of  the  note 
or  other  obligation  is  destroyed.  The  whole 
stipulated  interest  is  forfeited.?  This  basic 
reasoning  is  the  settled  construction  of  the 
Federal  statute  and  similar  state  ones  on 
usury.  "If  a  national  bank  discount  a  note 
at  a  usurious  rate  of  interest,  paying  the 
borrower  the  proceeds,  less  the  interest,  and 
suit  be  brought  to  recover  the  loan,  and  the 
borrower  pleaded  the  usury,  the  bank  will 
recover  the  face  of  the  note,  les9  the  entire 
interest  taken  out,  received,  or  reserved,  and 
no  more.  It  will  thus  collect  the  sum  of 
money  it  actually  paid  out,  being  punished 
for  receiving  interest  in  excess  of  the  legal 
rate  by  forfeiting  all  interest.  .  .  .  Usury 
forfeited  the  entire  loan  or  debt  under  the 
banking  act  of  February  25,  1863  [12  Stat. 
at  L.  665,  chap.  58].  This  Congress  thought 
was  too  severe,  and  the  Act  of  1864,  with 
the  exception  already  noticed,  limits  the  for- 
feiture to  the  interest  only."  The  exception 
referred  to  concerns  the  inability  to  recover 
usurious  interest  paid  after  a  lapse  of  two 
years  from  payment.  National  Bank  v. 
Davis,  8  Biss.  100,  6  Cent.  L.  J.  106,  17  Fed. 
Cas.  No.  •  10,038.  But  Citizens'  Nat.  Bank 
V.  Donnell,  172  Mo.  384,  72  6.  W.  925,  ap- 
pealed and  affirmed  in  195  U.  S.  369,  49  U.  S. 
( L.  ed. )  238,  25  S.  Ct.  49,  is  exactly  parallel 
and  decisive  on  all  points  involved.  Quoting 
from  the  syllabus  of  the  state  report: 
"Where  a  renewal  note  included  the  principal 
of  a  former  note,  with  usurious  interest 
thereon,  and  also  unlawful  interest  charges 
on  certain  overdrafts  and  the  long  account 
between  the  parties  was  one  continuous  trans- 
action, the  entire  transaction  was  affected 
with  usury  from  the  time  that  any  item 
thereof   became   tainted,   and   subjected   the 


payee  to  a  forfeiture  of  the  entire  interest 
on  the  former  note  and  on  the  overdrafts 
under  the  section  of  the  national  banking 
act  .  .  .  providing  that  the  charging  of 
such  excessive  interest  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the 
note  carries  with  it."  This  involved  many 
separate  usurious  and  nonusurious  transac* 
tions  extending  over  several  years,  evidenced 
by  many  notes  taken  and  cash  advances  made, 
with  part  of  the  transactions  usurious  and 
part  nonusurious.  The  Federal  Supreme 
Court  says:  "There  is  no  doubt,  of  course, 
that  the  court  could  go  behind  [56]  the  face 
of  the  present  note  ( for  $20,000 )  and  analyze 
the  sum  which  it  represents  into  its  original 
elements."  And  this  analysis  it  made  as  fol- 
lows, quoting :  "The  supreme  court  Of  Mis- 
souri held  that  the  plaintiff  must  forfeit  all 
interest  from  the  beginning  of  the  above 
transactions  and  could  recover  only  the  orig- 
inal $15,000  [nonusurious  item  evidenced  by 
an  earlier  note],  the  actual  overdraft  on 
July  12,  1895,  $474.24  [upon  which  usurious 
interest. had  been  computed  and  a  usurious 
note  bad  been  taken  previously  for  $596.74], 
the  bank  credit  of  $230,  given  the  same  day 
[cash  advanced — ^nonusurious],  the  note  of 
October  1,  1895  for  $2,500  [another  nonusu- 
rious advancement  in  cash],  the  overdraft 
on  April  25,  1896  of  $874.81  [nonusurious 
cash  advanced],  and  the  bank  credit  of 
$2.42  [nonusurious]— in  all,  $19,081.97  [for 
which  the  $20,000  note  bearing  lawful  inter- 
est had  been  taken]  less  $5,500,  collected  on 
account  since  the  action  was  begun."  The 
state  court  was  affirmed.  The  statements  in 
brackets  in  the  foregoing  quotation  are  in- 
serted, but  will  be  found  to  be  true  to  fact 
by  reference  to  the  opinion  by  the  state 
court  in  72  S.  W.  925.  It  will  be  noticed 
that  the  items,  the  same  as  in  the  case  at 
bar,  consist  of  both  usurious  and  nonusurious 
loans,  all  finally  carried  into  one  note,  but 
without  the  purging  of  any  of  the  previous 
usurious  transactions.  And  the  nonusurious 
portions  bore  about  the  same  ratio  to  the 
usurious  portion  of  the  consideration  for  the 
note  in  suit  as  those  in  the  case  at  bar. 
The  $20,000  note  was  a  mixture  of  usurious 
and  nonusurious  items,  with  the  nonusurious 
debt  ten  times  the  amount  of  tlie  tainted 
items.  The  bank  sought  to  have  done  exactly 
what  was  done  in  the  judgment  appealed 
from  in  the  case  at  bar,  but  the  state  supreme 
court  denied  all  interest,  allowing  a  recovery 
of  only  the  total  of  advancements  and  cash 
paid  and  was  affirmed  in  the  Federal  Supreme 
Court.  The  Federal  Court  syllabus  reads: 
"A  national  bank  whose  action  on  a  promis- 
sory note  is  met  by  the  plea  of  usury  may 
not  avoid  the  forfeiture  of  the  entire  interest, 
imposed  by  U.  S.  Rev.  Stat.  §  5198,  Comp. 
Stat.  1913,  §  9759,  in  absolute  terms,  by  then 
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declaring  an  election  to  remit  the  excessive 
interest."  The  case  is  parallel  in  facts  with 
onrsi  and  its  interpretation  and  application 
of  the  identical  statute  from  which  ours  was 
taken  should  be  conclusive.  No  interest 
whatever  can  be  recovered  on  the  notes  in 
suit  in  the  face  of  defendant's  plea  and  proof 
of  usuiy.  Lake  Benton  First  Nat.  Bank  v. 
Watt,  184  U.  S.  151,  46  U.  S.  (L.  ed.)  475, 
22  S.  Ct,  [57]  457.  The  debt  evidenced  by 
these  notes  was  but  $3,955  at  the  most,  less 
unpurged  interest  on  the  $330  and  $356  note, 
for  which  as  one  transaction  notes  aggregat- 
ing $4,000  bearing  12  per  cent  interest  were 
taken.  ■  Had  it  been  a  loan  of  $3,955  or  less 
for  which  these  two  notes  were  taken  as  but 
one  transaction,  no  question  could  arise  but 
what  these  notes  would  be  usurious.  Again, 
had  the  bank  discounted  plaintiff's  $356  note 
$45,  and  loaned  him  the  amount  paid  him 
and  taken  these  notes  for  $4,000,  they  would 
have  been  likewise  usurious  under  all  author- 
ity, as  excessive  interest  cannot  be  taken  by 
way  of  discount.  National  Bank  v.  Johnson, 
104  U.  S.  271-276,  26  U.  S.  (L.  ed.)  742-745. 
No  distinction  can  be  made  in  principle  be- 
tween such  transactions  and  those  in  suit. 
"In  so  far,  then,  as  the  notes  in  suit  embrace 
the  forfeited  interest,  they  are  without  con- 
sideration. Moreover,  it  is  an  established 
principle  that  if  there  be  usury  in  the  orig- 
inal transaction,  it  aflfects  all  consecutive 
securities,  however  remote,  growing  out  of  it. 
Walker  v.  Washington  Bank,  3  How.  62,  11 
U.  S.  (L.  ed.)  494;  Campbell  v.  Sloan,  02 
Fa.  St.  481.  And  neither  the  renewal  of  an 
old  nor  the  substitution  of  a  new  security 
between  tlie  same  parties  can  efface  the 
usury."  Farmers'  etc.  Bank  v.  Hoagland,  7 
Fed.  159-161,  approved  in  Brown  v.  Marion 
Nat.  Bank,  169  U.  S.  416,  42  U.  S.  (L.  ed.) 
801,  18  S.  Ct.  390.  The  entire  principal, 
$4,000,  is  tainted  with  usury,  for  which  tho 
penalty  in  law  and  equity  under  the  plain 
mandate  of  the  statute  is  the  forfeiture  of  alt 
interest  "which  has  been  agreed  to  be  paid 
thereon." 

The  decision  would  be  the  same,  however, 
if  the  source  of  our  statute  was  ignored  and 
the  Federal  holding  disregarded  if  precedent 
be  followed.  In  scanning  decisions,  however, 
reference  should  be  had  and  kept  in  mind  as 
to  whether  the  statute  under  which  the  deci- 
sion is  given  declares,  as  does  ours,  a  penalty 
or  merely  a  remission  of  the  usurious  over 
the  legal  interest,  of  which  New  Jersey  under 
its  early  statutes  was  an  example.  See  the 
construction  thereof  in  Bedle  v.  Wardell,  25 
N.  J.  Eq.  349,  and  Mahn  v.  Hussey,  28  N.  J. 
Eq.  546.  But  for  this  radical  difference  in 
statutes,  Mahn  v.  Hussey,  identical  on  facts, 
would  be  authority  contrary  to  our  holding. 
And  the  early  statutes  of  Ohio  were  like 
New  Jersey.     Baggs  v.  Loudenback,  12  Ohio 


153,  in  the  opinion  of  which  it  is  said:  "In 
most  countries  it  [usury]  works  a  forfeiture 
of  the  whole  debt  tainted  with  usury.  In 
our  state  [58]  tlie  law  is  more  mild, — not 
affecting  the  debt,  but  simply  forbidding  a 
recovery  of  the  illegal  interest."  For  deci- 
sions supporting  our  holding  on  identical  or 
closely  analogous  facts,  see:  McGuire  v. 
Campbell,  58  111.  App.  188;  Fulton  Bank 
v.  Benedict,'  1  Hall  (N.  Y.)  529,  at  602-610; 
Jackson  v.  Packard,  6  Wend.  (N.  Y.)  415; 
Rice  V.  Welling,  5  Wend.  (N.  Y.)  695;  Wil- 
liams V.  Fitzhugh,  44  Barb.  (N.  Y.)  321, 
same  case  decided  on  appeal  in  37  N.  Y.  444; 
Farmers',  etc.  Bank  v.  Joslyn,  37  N.  Y.  363; 
Hammond  v.  Hopping,  13  Wend.  (N.  Y.) 
505;  McCraney  v.  Alden,  46  Barb.  (N.  Y.) 
272. 

In  McGuire  v.  Campbell,  quoting  from  tho 
opinion,  a  loan  was  made  of  "$1,000,  and 
$500  of  this  amount  was  paid  the  next  day, 
and  tlie  contract  was  yerbally  made  to  pay 
12  per  cent  interest  on  tlie  loan,  and  the 
same  usurious  contract  existed  during  all  the 
time  up  to  and  at  the  time  the  judgment 
was  confessed.  Between  the  time  of  the  pay- 
ment of  said  $500  and  March  1,  1879,  the 
usurious  interest  amounted  to  $185,  of  which 
sum  $105  was  paid,  and  on  March  5,  1879, 
the  borrowers  gave  a  renewal  note  of  $580, 
which  included  the  balance  of  the  usuriousi 
interest  unpaid.  The  loan  was  continued 
without  other  renewal  by  note  until  the  note 
sued  on  was  executed  and  that  note  was  made 
up  of  the  note  for  $580  and  usurious  interest 
thereon  at  12  per  cent,  and  another  debt  of 
$105.  On  March  1,  1879,  deducting  $500 
principal  and  $105  usurious  interest  paid 
from  the  $1,000  loan,  which  under  the  law 
were  proper  deductions,  $395  was  the  amount 
then  due,  and  adding  to  it  the  principal  of 
$105  debt  included  in  the  sum  of  the  note 
sued  on,  and  deducting  all  the  usurious  in- 
terest, there  would  remain  due  plaintiff  $500, 
as  found  by  the  court.  .  .  .  The  effect 
of  contracting  for  or  reserving  usurious  in- 
terest, whether  by  verbal  or  written  contract, 
is  the  forfeiture  of  all  interest.  This  statu- 
tory provision  applies  in  this  case." 

It  is  contended  that  the  note  is  tainted 
only  to  the  extent  of  the  usurious*  indebted- 
ness incorporated  in  it.  Reference  is  made 
to  29  Am.  &  Eng.  Enc.  of  Law,  518,  where, 
in  a  general  discussion  of  usury,  it  is  stated : 
"If  a  new  obligation  is  given  in  which  are 
incorporated  the  original  usurious  indebted- 
ness and  also  a  valid  nonusurious  indebt<^*d- 
ness,  the  new  obligation  is  not  tainted  with 
the  original  usury  so  far  as  the  nonusurious 
indebtedness  is  concerned,  but  it  is  usuriouh 
to  the  extent  of  the  original  usury  carried 
into  it," — citing  Porter  v.  Jefferies  [59]  40 
S.  C.  92,  18  S.  £.  220;  German  Ins.  Bank 
V.   Fibel,   24  Ky.   L.   Kep.   1721,   72   8.    W. 
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329;  McCraney  v.  Alden,  46  Barb.  (N.  Y.)  require  as 
272.  Porter  v.  Jeflferies  sustains  the  text,  but 
without  discussion  or  citation  of  authority, 
and  what  was  said  was  but  obiter,  as  the 
court  concludes  that  *'the  instruction  com- 
plained of,  even  if  erroneous,  could  not  pos- 
sibly have  affected  the  result."  The  instruc- 
tion in  question  was  that  the  new  loan,  taken 
under  circumstances  parallel,  with  those  in 
this  case,  was  not  tainted  with  usury.  The 
other  two  cases  cited  do  not  sustain  the  text. 
On  the  contrary,  McCraney  v.  Alden,  46  Barb. 
(X.  Y.)  272,  merely  followed  the  doctrine 
that,  where  a  usurious  note  is  made  up  in 
part  of  a  renewal  of  a  valid  pre-existing 
debt  secured,  while  the  renewal  note  is  void, 
vet  a  recovery  will  be  permitted  upon  the 
pre-existing  original  nomisurious  debt.  That 
is  not  the  question  here  involved.  It  is  con- 
ceded that  the  debt  itself,  the  money  loaned, 
can  be  recovered.  The  question  instead  is 
one  of  forfeiture  of  interest.  And  the  same 
is  true  of  the  text  in  39  Cyc.  at  pp.  990  and 
006,  concerning  severable  contracts  under 
upury  and  part  of  the  debt  secured  free  from 
usury.  What  is  said  b\'  the  text-writers  is 
evidently  with  reference  to  the  subject  gen- 
erally. This  opinion  is  written  after  a  thor- 
ough and  exhaustive  research  has  demon- 
strated that  anv  further  discussion  of  the 
numerous  authorities  must  be  useless.  Suf- 
fice it  to  say  that  no  purging  of  usury  is 
involved  nor  can  be,  as  under  this  statute 
only  the  parties  to  the  usurious  transaction 
can  purge  it  of  usurious  taint  after  action 
brought  on  the  note,  a  court  cannot,  under 
Citizens*  Nat.  Bank  v.  Donnell,  195  U.  S. 
369,  49  U.  S.  (L.  ed.)  238,  25  S.  Ct.  49. 
Usury  can  only  be  purged  by  contract. 

The  onlv  division  of  authorities  seems  to 
be  upon  the  question  of  whether  the  legal 
rate — 7  per  cent  in  the  absence  of  contract — ■ 
should  be  allowed  plaintitr  upon  the  amount 
of  money  actually  loaned  by  him  to  defend- 
ant in  all  the  transactions  culminating  in 
the  notes  in  suit;  or  whether,  on  the  con- 
trary, he  should  be  held  to  forfeit  the  entire 
interest  thereon.  See  the  main  and  dissent- 
injr  opinions  in  Owens  v.  Wright,  Kil  N.  C. 
127,  76  S.  E.  735,  Ann.  Cas.  1914D  1021,  and 
note  at  1028.  The  allowance  of  any  interest 
s(*cms  to  be  a  disregard  of  the  usury  statute 
requiring  a  forfeiture  of  all  interest.  Hold- 
ings as  to  what  is  equitable  turn  largely  upon 
whether  the  usury  statute  declares  a  forfei- 
ture of  all  interest  where  usury  is  present, 
or  whether  the  [60]  "statute  prescribes  a 
rate  of  interest,  and  simply  forbids  the  tak- 
ing of  more,  and,  if  more  is  contracted  for, 
the  contract  is  good  for  what  might  be  law- 
fully taken.'*  McBroom  v.  Scottish  Mortg. 
etc.  Invest.  Co.  153  U.  S.  318,  38  U.  S.  (L. 
ed.)  729,  14  S.  Ct.  852.  While  under  ordi- 
nary  circumstances,    it   is   but   equitable   to 
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a  condition  to  the  granting  of 
equitable  relief  the  payment  of  legal  interest, 
to  do  so  in  usury  cases  is  nothing  short  of 
either  refusal  to  apply  the  statute  or  an 
evasion  of  it  in  part.  Equity  cannot  shut 
its  eyes  to  the  declaration  of  the  statute  that 
he  who  takes  usury  shall  be  penalized  by  the 
forfeiture  of  not  a  part  but  of  all  interest; 
and  as  it  is  impossible  to  penalize  and  yet 
allow  interest  as  upon  a  contract  for  money 
had  and  received,  equity  should  follow  the 
law  rather  than  supersede  it.  Besides,  it  is 
a  pure  fiction  to  say  that  interest  should  be 
allowed  as  for  money  had  and  received  as  in 
the  absence  oi  any  agreement  for  interest, 
because  an  interest  rate  had  been  stipulated 
in  violation  of  both  civil  and  penal  statutes, 
and  the  fiction  is  therefore  contrary  to  the 
fact. 

The  trial  court,  however,  did  not  allow 
interest  upon  the  basis  of  7  per  cent,  but 
upon  12  per  cent.  Little  support  can  be 
found  in  the  authorities  for  that  basis. 

The  notes  in  suit  are  usurious.  Plaintiff 
will  recover  the  amount  he  has  advanced  in 
cash  in  all  of  the  transactions,  but  without 
any  interest  thereon  whatever,  except  that  he 
should  be  allowed  interest  upon  the  $906  note 
at  12  per  cent  from  its  date,  April  1,  1910, 
to  September  28,  1910,  the  date  of  the  taking 
of  the  two  $2,000  notes;  that  no  other  inter- 
est should  be  allowed  to  plaintiff;  and  that 
upon  said  indebtedness  there  sliould  be  cred- 
ited the  payments  made,  aggregating  $2,- 
435.97,  leaving  approximately  $1,600  still  due 
plaintiff  from  defendant,  and  for  which  judg- 
ment of  foreclosure  should  be  entered,  less 
appellant's  costs  on  this  appeal.  The  judg- 
ment appealed  from  is  directed  to  be  modified 
accordingly. 

FiSK,  Ch.  J. — I  am  unable  to  concur  in  the 
majority  opinion  and  with  due  deference  to 
the  views  as  there  expressed,  I  think  my 
associates  have  failed  to  discriminate  in  read- 
ing the  authorities. 

In  brief  the  facts  are  as  follows:  In  April, 
1910,  defendant  executed  and  delivered  to 
plaintiff  two  promissory  notes,  one  for  $330 
in  which  there  was  included  a  bonus  of  $30, 
and  the  other  for  $966.43  containing  [61]  no 
bonus.  In  July  ifollowing  he  executed  and 
delivered  to  plaintiff  a  note  for  $356,  being 
a  renewal  of  the  first-mentioned  note  and  con- 
taining an  additional  bonus  of  $15.  On  Sep- 
tember 28th  of  that  year  he  executed  and 
delivered  to  plaintiff  the  two  notes  in  suit 
of  $2,000  each.  All  of  such  notes  bore  inter- 
est at  12  per  cent  per  annum.  The  two  last- 
mentioned  notes  were  given  as  renewals  of 
the  prior  notes  and  for  other  consideration. 
'Aside  from  the  sum  of  $46  embraced  in  the 
two  small  notes,  there  was  no  bonus  or  usury 
in  the  notes  in  suit. 
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The  sole  question,  therefore,  is  whether 
the  latter  notes  are  so  tainted  with  the  usury- 
aforesaid  as  to  justify  and  require  a  court  of 
equity  to  enforce  a  forfeiture  of  the  entire 
interest  accrued  thereon.  The  learned  trial 
court  thought  not,  and  he  merely  deducted 
from  such  notes  the  total  bonus,  aggregating 
$45,  together  with  a  sum  equal  to  all  interest 
on  the  two  small  notes  from  their  dates  to 
the  date  of  entry  of  judgment,  amounting  iu 
all  to  $218.35.  In  so  doing,  I  am  satisfied 
that  such  court  very  properly  and  correctly 
meted  out  exact  justice  to  the  defendant. 
His  decision  is  not  only  sound  on  principle, 
but  it  is  supported  by  all  the  author itieH 
which  are  in  any  way  in  point  in  so  far  as 
I  am  able  to  diKCovcr.  See:  29  Am.  &  £ng. 
Enc.  of  Law  (2d  ed.)  618;  39  Cyc.  990,  996; 
Mahn  v.  Hussey,  28  N.  J.  Eq.  546;  Ammond- 
Bon  V.  Ryan,  111  III.  506;  Porter  v.  Jefferies, 
40  S.  C.  92,  18  S.  E.  229;  McCraney  v.  Alden, 
46  Barb.  (N.  Y.)  272;  Russellville  Bank  v. 
Coke,  20  Ky.  L.  Rep.  291,  45  S.  W.  867; 
Hinkson  v.  Wigglesworth,  20  Ky.  L.  Rep. 
1161,  48  S.  W.  1079;  German  Ins.  Bank  v. 
Fabel,  24  Ky.  L.  Rep.  1721,  72  S.  W.  329; 
Farmers',  etc.  Bank  v.  Iloagland,  7  Fed.  159; 
Wilson  V.  Fleming,  23  Ind.  119;  Smith  v. 
Heath,  4  Daly  (N.  Y.)  123;  Farmers',  etc. 
Bank  v.  Joslyn,  37  N.  Y.  353;  Burnhisel  v. 
Firman,  22  Wall.  170,  22  U.  S.  (L.  ed.)  766; 
Graves  v.  Safford,  41  111.  App.  659;  Parish 
V.  Stone,  14  Pick.  (Mass.)  198,  see  pages 
208,  209  and  211,  25  Am.  I3ec.  378;  Guild 
V.  Belcher,  119  Mass.  257;  Langdon  v.  Gray, 
52  How.  Pr.  (N.  Y.)  387;  McFerrin  v.  White, 
6  Coldw.   (Tenn.)   499. 

Tlie  text  in  29  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  518,  is  as  follows:  'If  a  new  obli- 
gation is  given  in  which  are  incorporated  the 
original  usurious  indebtedness,  and  also  a 
valid  nonuBurious  indebtedness,  the  new  obli- 
gation is  not  tainted  with  the  original  usury 
so  far  as  the  nonusurious  indebtedness  is 
concerned." 

The  author  of  the  article  on  usury  in  30 
Cyc.  at  page  990  states :  "But  when  the  obli- 
gation is  severable,  and  a  part  thereof  can 
be  assigned  [62]  to  the  usurious  considera- 
tion, and  a  part  to  a  consideration  that  is 
legal,  the  courts  will  enforce  such  part  of 
the  obligation  as  rests  upon  the  valid  consid- 
eration,  visiting  the  penalties  of  usury  only 
upon  that  part  which  is  supported  by  the 
illegal  consideration.  Where  one  of  two  sepa- 
rate  and  independent  loans  is  usurious,  the 
taint  does  not  adhere  to  the  otlier,  although 
both  were  between  tlie  same  parties,  closed 
at  the  same  time,  and  secured  by  the  same 
mortgage."  At  page  996  he  further  states: 
"When  a  mortgage  or  other  obligation  is 
given  to  secure  a  debt  partly  usurious  and* 
partly  free  from  usury,  its  validity  depends 
upon  the  same  considerations  as  the  validity 
of  the  debt  secured     If  the  part  of  the  debt 


which  is  free  from  usury  may  be  separated 
from  the  other  as  having  an  independent 
existence,  the  mortgage  may  be  enforced  to 
the  extent  of  such  part  of  the  whole  amount 
secured.  But,  if  the  debt  is  inseparable  be- 
cause the  usurious  consideration  extenda  to 
the  whole  amount,  the  mortgage  falls  under 
the  penalty  imposed  by  the  statute  as  com- 
pletely as  the  debt  itself." 

Mahn  v.  Hussey,  28  X.  J.  Eq.  54G,  is  on  all 
fours  with  the  case  at  bar.  I  quote  from  the 
opinion  of  the  New  Jersey  court  as  follows: 
"The  pleadings  disclose  the  following  state 
of  facts:  The  complainant,  on  the  2d  of 
March,  1868,  lent  to  the  defendant  Hussey 
$4,500,  taking  his  bond  and  mortgage  ex- 
ecuted by  him  and  his  wife  for  $5,000,  with 
interest.  On  the  29th  of  December,  1868,  the 
complainant  lent  to  Hussey  $1,000  more,  on 
like  bond  and  mortgage;  and  in  March,  1873, 
he  lent  to  him  $1,500,  the  payment  of  which, 
with  the  amount  of  the  former  loans,  wat» 
secured  by  a  bond  and  mortgage  for  $7,500 
and  interest,  on  the  premises  described  in  the 
former  mortgages,  which  were  then  canceled. 
The  principal  on  this  last  mortgage,  which 
is  the  mortgage  in  suit,  was  made  payable 
on  the  Ist  of  July,  1878,  and  the  interest 
semiannually,  with  provision  that  if  default 
should  be  made  in  the  payment  of  the  inter- 
ei»t  for  thirty  days,  the  principal  should,  at 
the  option  of  the  mortgagee,  immediately  be- 
come due.  On  the  first  loan  of  $4,500,  it 
was  agreed  that  the  complainant  should  re- 
ceive a  premium  of  $500,  which  was  included 
in  that  mortgage.  The  answering  defendants, 
by  their  answer,  set  up  the  defense  of  usury, 
and  they  insist  that  the  mortgage  in  suit  is 
so  affected  thereby  that  not  only  is  the  whole 
of  the  interest  forfeited,  but  the  bill  must  be 
dismissed,  because  no  interest  has  even  been 
recoverable  on  the  mortgage,  in  consequence 
[63]  of  the  usury,  and  therefore  there  has 
been  no  default;  and,  if  no  default,  the  prin- 
cipal is  not  due,  and  will  not  be  due  until 
the  1st  of  July,  1878.  The  mortgage  in  suit 
was  given  to  secure  the  payment  of  three 
several  and  distinct  loans  by  the  mortgagee 
to  the  mortgagor,  Hussey.  On  the  first  of 
tliese  a  premium  was  taken,  but  none  on 
either  of  the  others.  The  second  and  third 
loans  were  neither  of  them  usurious.  The 
first  was.  To  that  the  forfeiture  should  be 
confined.  Crippen  v.  Heermance,  0  Paige 
(N.  Y.)  211.  No  interest  is  recoverable  in 
respect  to  the  amount  of  that  mortgage,  and 
the  interest  received  by  the  mortgagee  on  the 
$500  premium  must,  with  the  premium,  be 
deducted,  Bedle  v.  Wardell,  25  N.  J.  Eq. 
349.  Interest  is  recoverable  on  the  rest  of 
the  amount  of  the  principal,  that  is,  on 
$2,500." 

Ammondson  v.  Ryan,  111  111.  606,  is  also 
squarely  in  point.  In  that  case  there  was 
an  original  loan  of  $2,000  in  which  there  was 
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a  bouus  of  $50.  To  this  latter  an  additional 
loan  was  made  of  $700,  containing  no  usury, 
and  these  two  loans  with  unpaid  interest  on 
the  first  amounted  to  a  total  indebtedness 
of  $3,000  for  which  a  new  note  secured  by  a 
trust  deed  was  given.  It  was  held  by  the 
supreme  court  of  Illinois  that  in  so  far  as 
the  original  $2,000  note  entered  into  Uie 
$3,000  note  and  deed  of  trust,  the  latter 
could  be  enforced  for  only  $1,950,  but  as  to 
the  $700  portion  of  the  consideration  the  new 
note  could  be  enforced  with  the  stipulated 
rate  of  interest. 

Porter  t.  Jefferies,  40  S.  C.  92,  18  S.  £. 
229,  is  also  directly  in  point,  as  well  as  many 
of  the  other  cases  above  cited,  but  some  of 
which  I  do  not  claim  to  be  in  point  except 
on  principle. 

The  numerous  authorities  cited  in  the  ma- 
jority opinion  were  no  doubt  correctly  decided 
under  the  facts  involved,  but  as  I  read  them 
they  are  each  readily  distinguishable  from 
the  caae  at  bar.  Much  reliance  is  placed 
upon  the  case  of  Citizens'  Nat.  Bank  v.  Don- 
nell,  172  Mo.  384,  72  8.  W.  925  (affirmed  in 
195  U.  S.  369,  49  U.  S.  (L.  ed.)  238,  25  S. 
Ct.  49),  it  being  stated  that  such  case  is 
"exactly  parallel  and  deci»W€  on  all  point» 
involved."  I  am  unable  to  thus  construe  the 
opinion  in  that  case.  Contrary  to  the  facts 
in  the  case  at  bar,  the  renewal  note  in  that 
case  did  not  cover  two  or  more  divisible 
obligations  or  indebtednesses,  some  of  which 
were  not  tainted  with  usury,  but  the  Ian* 
guage  of  the  opinion  shows  that  the  consid- 
eration of  the  renewal  note  embraced  nothing 
but  usurious  transactions.  The  language  is 
very  significant.  It  is  [64]  as  follows: 
''Where  a  renewal  note  included  the  principal 
of  a  former  note,  with  usurious  interest  there- 
on, and  also  unlawful  interest  charges  on 
certain  overdrafts,  and  the  long  account  be- 
tween the  parties  was  one  continuous  trans- 
action^  the  entire  transaction  was  affected 
with  usury,"  etc.  It  is  entirely  clear  from 
the  above  that  there  was  no  portion  of  the 
consideration  of  the  renewal  note  which  was 
not  tainted  with  usury,  and  this  differentiates 
that  case  from  the  case  at  bar.  I  think  the 
other  cases  cited  in  the  majority  opinion  may 
all  be  differentiated  from  the  case  at  bar  in 
like  manner. 

It  is,  of  course,  a  well-settled  general  rule 
that  a  note  given  in  renewal  only  of  a  usu- 
rious note  is  usurious;  but  as  I  understand 
such  rule;  it  is  not  broad  enough  to  uphold 
appellant's  contention  under  the  facts  in  the 
case  at  bar.  Here  the  usurious  part  of  the 
indebtedness  is  very  small  and  easily  separa- 
ble from  the  non usurious  portion,  and  as  a 
consequence  the  two  large  notes  cannot  be 
properly  said  to  be  tainted  except  to  the  ex- 
tent of  the  usurious  part  of  the  indebtedness. 

Most,  if  not  all,  of  the  authorities  cited  by 
appellant's  counsel,  as  well  as  in  the  major- 
Ann.  Cos.  1918A — 48. 


ity  opinion,  are  cases  involving  renewal  notes 
covering  only  indebtedness  which  was  pre- 
viously tainted  with  usury,  and,  of  course, 
are  not  in  point.  I  think  the  judgment 
should  be  affirmed. 
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ment, 756. 
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767. 
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767. 
VI.  Introduction    of    New    Parties    on   Re- 
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1.  Debtor,  757. 

2.  Creditor  with  Ejiowledge,  759. 

3.  Creditor  without  Knowledge,  760. 
VII.  Renewal  for  Actual  Debt  with  Lawful 

Interest,  761. 

/.  General  Rule, 

In  order  to  carry  out  and  effectuate  the 
laws  against  usury  the  courts  have  been 
zealous  to  detect  and  avoid  any  shift  or  de- 
vice through  which  a  usurious  lender  seeks 
to  collect  his  usury  and  the  rule  is  univer- 
sally recognized  that  where  a  usurious  con- 
tract is  renewed  by  the  giving  of  a  renewal 
or  substituted  contract,  the  usury  follows 
into  and  becomes  a  part  of  that  contract 
making  it  subject  to  the  defense  of  usury  to 
the  same  extent  as  was  the  original  obliga- 
tion. 

England. — Preston  v.  Jackson,  2  Stark. 
237,  3  E.  C.  L.  302;  Wickes  v.  Gogerly,  1 
C.  &  P.  396,  11  E.  C.  L.  434;  Tate  v.  Wellings, 
3  T.  R.  631,  100  Eng.  Rep.  (Reprint)   716. 

United  States. — Moncure  v.  Dermott,  13 
Pet.  345,  10  U.  S.  (L.  ed.)  193;  Burnhisel 
v.  Firman,  22  Wall.  170,  22  U.  S.  (L.  ed.) 
766;  Walker  v.  Washington  Bank,  3  How. 
62,  11  U.  S.  (L.  ed.)  494;  Farmers',  etc. 
Bank  v.  Hoagland,  7  Fed.  159;  Judy  v.  Ger- 
ard, 4  McLean  360,  14  Fed.  Cas.  No.  7,571. 

Alabama. — Jackson  v.  Jones,  13  Ala.  121 ; 
Pearson  v.  Bailey,  23  Ala.  537 ;  King  v.  Perry 
Ins.  etc.  Co.  67  Ala.  118;  Eslava  v.  Cramp- 
ton,  61  Ala.  507;  Nicrosi  v.  Walker,  139  Ala 
369,  37  So.  97. 

Arkansas. — Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346. 

Connecticut. — ^Houghton  v.  Payne,  26  Conn. 
396. 

District  of  ColumJbia. — King  v.  Curtin,  31 
App.  Cas.  23. 

Georgia. — Bailey  v.  Lumpkin,  1  Ga.  392; 
Hammond  v.  Buys,  1  Ga.  416;  Lockwood  v. 
Muhlberg,  124  Ga.  660,  53  S.  E.  92. 
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Illinois,— Hunier  v.  Hatch,  45  111.  178; 
Loveland  v.  Ritter,  50  111.  64;  House  v. 
Davis,  60  111.  367;  Cobe  v.  Guyer,  237  111. 
5G8,  86  X.  E.  1088,  reversing  1*39  111.  App. 
580. 

hidiana. — Wilson  v.  Fleming,  23  Ind.  119. 

lovxi. — Campbell  v.  McIIarg,  9  la.  354; 
Smith  V.  Coopers,  9  la.  376;  Allen  v.  Fogg, 
06  la.  229,  23  X.  W.  643. 

Kentudcy. — Postlethwait  v.  Garrett,  3  T. 
B.  Mon.  345;  Rudd  v.  Planters'  Bank,  78  Ivy. 
513;  Miller  v.  Wilson,  3  Ky.  L.  Rep,  (Ab- 
stract) 688. 

Massachusetts. — Stanton  v.  Dcmerritt,  122 
Mass.  405. 

Michigan. — Smith  v.  Stoddard,  10  Mich. 
148,  81  Am.  Dec.  778;  Gardner  v.  Matteson, 
38  Mich.  200. 

Minnesota. — Compare  Martin  v.  Lennon,  19 
Minn.  67  (decided  before  the  enactment  of 
the  Minnesota  usury  statute) ;  Jordan  v. 
Humphrey,  31  Minn.  495,  18  N.  W.  450; 
Exley  V.  Berryhill,  37  Minn.  182,  33  N.  W. 
567. 

Missouri. — Johnson  v.  Grayson,  230  Mo. 
3S0,  130  S.  W^  673;  Sheridan  v.  Post,  140 
Mo.  App.  96,  119  S.  W.  500. 

Montana. — Curtis  v.  Valiton,  3  Mont.  153. 

Nebraska. — Lincoln  Nat.  Bank  v.  Davis,  25 
Xeb.  376,  41  N.  W.  281;  Koehler  v.  Dodj?e, 
31  Xeb.  328,  47  X.  W.  913,  28  Am.  St.  Rep. 
518;  Parsons  v.  Babcock,  40  Xeb.  119,  5S  X. 
W.  726;  McDonald  v.  Aufdengarten,  41  Xeb. 
40,  59  X.  W.  762;  Farmery'  Bank  v.  Oliver, 
55  Xeb.  774,  76  X.  W.  449 ;  Gund  v.  Ballard, 
73  Xeb.  547,  103  X.  W.  309. 

Xcw  Hampshire. — Gibson  v.  Stearns,  3  N. 
H.  185;  Steele  y.  Franklin,  5  X.  II.  376. 

Xew  Jersey. — Taylor  v.  Morris,  22  X.  J. 
Eq.  606;  Bovd  v.  Engelbrecht,  36  X.  J.  Eq. 
612. 

Sew  York. — ^^^ickery  v.  Dickson,  35  Barb. 
96;  McCraney  v.  Alden,  46  Barb.  272;  Stan- 
ley V.  W^hitney,  47  Barb.  580;  Vickery  v. 
Dickson,  62  Barb.  272;  Dunning  v.  Merrill, 
1  Clarke  252;  Reed  v.  Smith,  9  Cow.  647; 
Dowe  v.  Schutt,  2  Denio  621 ;  Clark  v.  Sisson, 
4  Ducr  408;  Clark  v.  Loomis,  6  Duer  468, 
affirmed  in  22  N.  Y.  312;  Folsom  v.  Blake, 
3  Edw.  442;  Dean  v.  Howell,  Lalor's  Supp. 
39;  Brinckerhoff  v.  Foote,  Hoffm.  291;  Ber- 
lin V.  Mapes,  38  How.  Pr.  288;  Kilner  v. 
O'Brien,  14  Hun  414;  Jacobsen  v.  Bradley, 
49  Hun  152,  1  X.  Y.  S.  676;  Terwilliger  v. 
Beecher,  68  Hun  605,  11  X.  Y.  S.  834;  Levey 
V.  Allien,  72  Hun  321,  25  N.  Y.  S.  352; 
Tuthill  V.  Davis,  20  Johns.  285;  Jacks  v. 
Nichols,  3  Sandf.  Ch.  313,  reversed  in  5  Barb. 
38,  but  later  affirmed  in  5  N.  Y.  178;  Ham- 
mond V.  Hopping,  13  Wend.  505;  Culver  v. 
Randall,  5  N.  Y.  Wkly.  Dig.  267;  Tyler  v. 
McXeil,  16  N.  Y.  Wkly.  Dig.  402;  Ferdon  v. 
McGraw,  1  App.  Div.  674,  37  N.  Y.  S.  434; 


Loux  v.  Gildersleeve,  23  App.  Div.  352,  48 
N.  Y.  S.  301;  Orvis  v.  Curtisfl,  12  Misc. 
434;  Bcechor  v.  Ackerman,  1  Robt.  30;  Price 
v.  Lyons  Bank,  33  X.  Y.  55,  88  Am.  Dec. 
368;  Tyni?  v.  Commercial  Warehouse  Co.  58 
N.  Y.  308 ;  Sheldon  v.  Haxtun,  91  N.  W.  124. 

North  Dakota. — See  the  reported  case. 

Ohio. — Baggs  v.  Loudenback,  12  Ohio  153; 
Hardman  v.  Wilson,  40  Ohio  St.  630. 

Pennsylvania. — Musgrove  v.  Gibbs,  1  Dall. 
216,  1  U.  S.  (L.  ed.)  107;  Beap  v.  Battle, 
6  Kulp  423,  affirmed  155  Pa.  St.  205,  26  Atl. 
439;  Campbell  v.  Sloan,  62  Pa.  St.  481. 

South  Carolina. — Edwards  v.  Shirving,  1 
Brev.  548;  Motte  v.  Dorrell,  1  McCord  L. 
350,  10  Am.  Dec.  675;  Flemming  v.  Mulligan, 
2  McCord  L.  173,  3  Am.  Dec.  707;  Porter  v. 
Jefferies,  40  S.  C.  92,  18  S.  E.  229. 

South  Dakota.— RAp'id  City  First  Nat. 
Bank  v.  McCarthv,  18  S.  D.  2*18,  100  N.  W. 
14. 

Tennessee. — Turner  v.  Odum,  3  Cold.  455. 

!reJti«.--Stanley  v.  Westrop,  16  Tex.  200; 
Bexar  Bldg.  etc.  Assoc,  v.  Seebe,  40  S.  W. 
875;  Dunman  v.  Harrison,  41  S.  W.  499; 
Cain  v.  Bonner,  149  S.  W.  702;  Sturgis  Nat. 
Bank  v.  Smith,  9  Tex.  Civ.  App.  540,  30  S. 
W.  678;  State  Xat.  Loan,  etc.  Co.  v.  Fuller, 
20  Tex.  Civ.  App.  318,  63  S.  W.  552;  Webb 
v.  Galveston,  etc.  Invest.  Co.  32  Tex.  Civ. 
App.  515,  75  S.  W.  355. 

Vermont. — Cross  v.  Mann,  53  Vt.  601. 

Virginia. — Martin  v.  Hall,  9  Grat.  8j 
Graeme  v.  Adams.  23  Grat.  225,  14  Am.  Rep. 
130. 

Wisconsin. — Lee  v.  Peckham,  17  Wis.  383. 

The  rule  was  stated  in  Walker  v.  Washing- 
ton Bank,  3  How.  62,  11  U.  S.  (L.  ed.)  494, 
as  follows:  "The  mere  change  of  securities 
for  the  same  usurious  loan  to  the  same  party 
who  received  the  usury,  or  to  a  person  having 
notice  of  the  usury,  does  not  purge  the  orig- 
inal illegal  consideration,  so  as  to  give  a 
right  of  action  on  the  new  security." 

So  in  Campbell  v.  McHarg,  9  la.  354,  the 
doctrine  was  thus  stated:  "When  the  atten- 
tion of  the  court  is  called  to  the  question  of 
usury,  to  say  that  the  inquiry  is  limited  to 
the  identical  contract  (or  note)  before  them, 
and  that  they  cannot  look  back  into  a  pre- 
ceding note,  or  notes,  for  which  the  present 
one  was  substituted,  is  contrary  to  both  the 
letter  and  the  spirit  of  all,  or  nearly  all,  the 
adjudications.  These  teach  that,  however  it  ♦ 
may  be  covered  by  changes  and  substitutions, 
if  usury  be  found  to  exist,  either  directly  or 
indirectly,  its  taint  continues  and  affects  all 
the  parts  through  which  it  runs.  The  sub- 
stitution of  one  contract  for  another,  the 
taking  a  new  note  for  an  old  one,  will  not 
purge  it.  The  cases  in  which  the  opposite 
has  not  been  holden,  have  been  the  exceptions 
in  favor  of  third  persons." 
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In  Taylor  v.  Morris,  22  N.  J.  Eq.  606,  the 
court  said:  "As  between  the  parties  to  the 
usurious  instrument,  or  as  against  a  subse- 
quent holder  with  knowledge  of  the  defect, 
tJie  original  taint  attaches  to  all  substituted 
obligations  or  securities,  however  remote,  un- 
less tlie  original  vice  be  removed  by  expung- 
ing the  usurious  element.  .  .  .  No  recovery 
can  be  had  upon  any  succeeding  obligation 
which  operates  to  secure  the  usurious  exac- 
tion. A  new  settlement  of  the  accounts  be- 
tween the  borrower  and  lender,  and  the 
cancellation  of  the  original  security,  or  the 
introduction  of  a  new  consideration  in  the 
shape  of  an  additional  loan,  will  not  operate 
to  give  such  an  instrument  validity." 

In  Sheldon  v.  Haxton,  91  N.  Y.  124,  it 
was  said:  "If  this  note  for  $1,000  had  been 
given  in  this  state,  even  with  the  lawful  rate 
of  interest  mentioned  therein,  in  renewal  of 
or  in  substitution  for  the  prior  usurious  note, 
it  would  also  have  been  tainted  with  usury 
and  void.  A  substituted  or  renewal  note 
thus  given  is  held  void  for  one  or  both  of 
these  reasons:  The  new  note  in  such  a  case 
is  given  in  renewal  or  continuance  of  the 
usurious  contract,  and  is,  therefore,  void  for 
the  same  reason  that  condemns  that  contract ; 
or  it  is  a  new  security  for  a  usurious  debt 
or  contract  and  void  on  that  account.  In 
either  case  the  new  note  is  void  because  it 
comes  under  the  condemnation  of  the  policy 
and  tlie  letter  of  our  usurv  laws." 

In  Jordan  v.  Humphrey,  31  Minn.  495,  18 
N.  W.  450,  the  court  said:  ''Except  as  to 
the  rate  of  interest  allowed,  the  statute  pro- 
hibiting usury  in  this  state  (Gen.  St.  1878, 
0.  23)  is  in  the  main  a  transcript  of  the 
statute  of  Xew  York,  which  follows  the  Eng- 
lish statutes  upon  the  subject.  Under  these 
acts  it  is  well  settled  that,  except  as  to  inno- 
cent purchasers  in  certain  cases,  the  usurious 
contract  and  all  securities  given  tlierefor  are 
absolutely  void.  And  the  effect  of  the  statute 
is  not  avoided  by  the  substitution  of  a  new 
security  for  one  infected  with  usury." 

In  Cobe  v.  Guyer,  237  111.  508,  86  N.  E. 
loss,  reversing  139  111.  App.  580,  it  was  said: 
"It  is  true  that  if,  after  a  usurious  transac- 
tion has  been  completely  settled  and  closed, 
a  new  loan  is  made,  the  borrower  will  not 
be  allowed  to  set  up  the  usury  in  the  former 
transaction  against  the  new  loan.  Usury  in 
one  transaction  cannot  be  availed  of  in  an- 
other. But  settlement  and  agreement  upon 
the  amount  due  and  the  giving  of  a  new  note 
do  not  preclude  the  defense  of  usury  existing 
in  the  original  transaction.  So  long  as  any 
part  of  the  original  debt  remains  unpaid  the 
debtor  may  insist  upon  the  deduction  of  the 
usury  .  .  .  and  only  the  balance  of  the 
principal  remaining  after  the  application  on 
the  principal  of  all  payments,  whether  of 
principal  or  interest,  can  be  recovered.    .    .    . 


No  form  which  can  be  given  to  a  contract, 
no  device  by  which  a  new  form  is  given  to  an 
old  transaction  tainted  with  usury,  and  no 
mere  substitution  of  securities,  will  avail  to 
cut  off  the  defense  of  usury.  .  .  .  The 
giving  of  a  new  note  by  one  of  several  joint 
debtors  does  not  deprive  the  maker  of  the 
new  note  of  the  right  to  deduct  usury  con- 
tained in  the  old  note." 

But  where  a  renewal  contract  was  given 
to  secure  two  prior  contracts,  one  Usurious 
and  tlie  other  not,  it  was  held  that  the  re- 
newal was  tainted  only  to  the  extent  of  the 
usurious  contract  and  was  valid  as  to  that 
which  was  free  from  usury.  Porter  v.  Jef- 
feries,  40  S.  C.  92,  18  S.  £.  229. 

//.  Successive  Renetuale, 

Where  the  original  obligation  is  usurious 
the  taint  attaches  to  all  consecutive  obliga- 
tions or  securities  growing  out  of  the  orig- 
inal usurious  transaction,  and  none  of  the 
descendant  obligations,  however  remote,  is 
free  from  it  if  the  descent  can  be  traced. 
Walker  v.  Washington  Bank,  3  How.  62,  11 
U.  S.  (L.  ed.)  494;  Farmers',  etc.  Bank  v. 
Iloagland,  7  Fed.  159;  Bailey  v.  Lumpkin, 
1  Ga.  392;  Archer  v.  McCray,  59  Ga.  546; 
Brown  v.  Lacy,  83  Ind.  436;  Yetzer  v.  Apple- 
gate,  83  la.  '726,  50  N.  W.  66;  Pardoe  v. 
Iowa  State  Nat.  Bank,  100  la.  345,  76  N.  \W 
800;  Rudd  v.  Planters'  Bank,  78  Ky.  613; 
Knnpp  V.  Briggs,  2  Allen  (Mass.)  551;  Tor- 
rey  v.  Grant,  10  Smedes  &  M.  (Miss.)  89; 
Union  Nat.  Bank  v.  Fraser,  63  Miss.  231; 
Citizens'  Xat.  Bank  v.  Donnell,  172  Mo.  384, 
72  S.  W.  925,  affirmed  in  195  U.  S.  369,  25 
S.  Ct.  49,  49  U.  S.  (L.  ed.)  238;  Johnson 
V.  Grayson,  230  Mo.  380,  130  S.  W^  673; 
Nelson V.  Hurford,  11  Neb.  405,  9  N.  W.  048; 
Knox  V.  Williams,  24  Neb.  630,  39  N.  W. 
780,  8  Am.  St.  Rep.  220;  Exeter  Nat.  Bank 
V.  Orchard,  39  Neb.  485,  58  N.  W.  144; 
National  Bank  v.  Lewis,  75  N.  Y.  516,  31 
Am.  Rep.  484;  Froese  v.  Prosnitz,  12  N.  Y. 
S.  88,  34  N.  Y.  St.  Rep.  9;  Reals  v.  Lewis, 
43  Ohio  St.  220,  1  N.  E.  641;  Campbell  v. 
Sloan»  02  Pa.  St.  481 ;  Brown  v.  Erie  Second 
Nat.  Bank,  72  Pa.  St.  209;  Overholt  v.  Na- 
tional Bank,  82  I'h.  St.  490;  Rock  County 
Bank  t.  WooHscroft,  10  Wis.  22. 

In  Knox  v.  Williams,  24  Neb.  630,  39  N. 
W.  786,  8  Am.  St.  Rep.  220,  the  rule  was 
stated  as  follows:  "Every  subsequent  secu- 
rity given  for  a  loan  originally  usurious, 
however  remote  or  often  renewed,  is  subject 
to  the  plea  and  proof  of  usury;  and  when 
the  proof  of  usury  is  sufficient,  the  court  will 
apply  all  payments  of  interest  upon  such 
usurious  loan  as  a  payment,  pro  tanto,  of 
the  principal." 

In  Froese  v.  Prosnitz,  12  N.  Y.  S.  88,  34 
N.  Y.  St.  Rep.  9,  the  court  said:     "The  taint 
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of  usury  undoubtedly  attaches  to  the  whole 
family  of  consecutive  obligations  and  securi- 
ties growing  out  of  a  transaction  originally 
vicious,  and  none  of  the  descendants  in  the 
line  of  liabilities,  however  remote,  can  be 
deemed  to  be  free  from  the  original  taint  if 
the  family  descent  can  be  traced." 

In  Johnson  v.  Grayson,  230  Mo.  380,  130 
S.  W.  673,  the  rule  was  stated  as  follows: 
"The  giving  of  a  renewal  note  in  which  is 
included' usurious  interest  charges  as  a  part 
of  the  principal  does  not  purge  the  note  of 
usury,  whether  the  interest  has  been  pre- 
viously paid  or  not.  If  usury  was  exacted 
and  received  at  the  inception  of  the  trans- 
action it  could  not  be  purged  by  any  number 
of  renewals." 

In  Brown  v.  Lacy,  83  Ind.  436,  it  was  said : 
'*While  it  is  settled  as  the  rule  in  this  state 
that  the  giving  of  such  notes  for  a  pre- 
existing indebtedness  operates,  prima  facie, 
as  payment,  yet  it  has  not  been,  and,  as  we 
conceive,  ought  not  to  be,  held  that  usurious 
interest  included  in  such  notes  will  be  deemed 
to  have  been  paid  at  each  renewal  in  such 
manner  that  it  cannot  be  recouped  in  an 
action  upon'  the  last  note,  brought  by  the 
payee  or  by  anyone  not  an  innocent  pur- 
chaser. By  the  letter  of  the  statute,  recoup- 
ment is  permitted  only  'in  an  action  on  a 
contract  affected  by  such  usury, 
whenever  it  has  been  reserved  or  paid  before 
the  bringing  of  the  suit.'  R.  S.  1881,  section 
5201.  And,  if  the  position  of  the  appellant 
be  conceded,  it  would  follow  that  the  maker 
of  a  series  of  notes  given  each  in  payment  of 
the  preceding  one,  when  sued  by  the  payee 
upon  the  last,  could  recoup  only  for  the  usury 
embraced  in  it  over  and  above  the  amount 
of  the  preceding  note  regarded  as  free  from 
usury.  On  the  contrary,  as  between  the  im- 
mediate parties,  the  law  ought  to  be,  and  in 
such  case  is,  that  the  last  note  is  tainted  with 
the  accumulated  usury  of  the  entire  series." 

///,  Renewal  for  Balance  after  Partial 

Payment, 

The  mere. fact  that  a  payment  is  made  on 
a  note  or  other  obligation  affected  with  usury 
and  a  new  contract  entefed  into  for  the  bal- 
ance due  will  not  purge  the  transaction  of 
usury  unless  the  usurious  feature  is  aban- 
doned and  the  new  obligation  is  for  a  portion 
of  the  actual  debt  freed  from  all  usurious 
consideration.  Garth  v.  Cooper,  12  la.  364; 
Cottrell  V.  South  wick,  71  la.  50,  32  X.  W. 
22;  Warren  v.  Crabtree,  1  Greenl.  (Me.) 
167,  10  Am.  Dec.  51;  Jacobsen  v.  Bradley,  49 
Hun  152,  1  N.  Y.  S.  676. 

In  Border  State  Perpetual  Bldg.  Assoc,  v. 
Hayes,  61  Md.  697,  there  was  involved  the 
construction  of  a  Maryland  Act  of  1876  pro- 
viding that  usury  should  not  be  "a  cause  of 


action  in  any  case  where  the  bond,  bill  obliga- 
tory, promissory  note,  bill  of  exchange  or 
other  evidence  of  indebtedness,  has  been  re- 
deemed or  settled  for  by  the  obligor  or  obli- 
gors, in  money  or  other  valuable  consideration, 
except  that  of  a  renewal  in  whole  or  in  part 
of  the  original  indebtedness."  It  appeared 
that  the  renewal  contract  was  given  for  a 
balance  due  after  a  partial  payment  had  been 
made.  The  court  said:  '*lt  is  the  intention 
of  that  law  that  when  a  usurious  contract  is 
entirely  paid,  and  the  whole  transaction 
closed  between  the  parties,  then  no  cause  of 
action  should  lie  against  the  usurer.  But 
the  act  is  equally  explicit  in  declaring  that 
it  means  a  real  and  bona  iide,  and  not  a  sham 
payment  or  settlement.  It  says  in  effect, 
that  although  the  original  bond,  note,  or 
other  evidence  of  debt  may  be  paid,  vet  if  it 
be  paid  with  money  obtained  from  the  cred- 
itor for  that  purpose,  that  act  shall  not 
apply.  Such  a  payment  is  a  mere  renewal 
of  the  debt.  It  makes  no  difference  whether 
the  renewal  is  for  the  whole,  or  for  a  part 
only  of  the  debt;  either  comes  within  the 
exception  engrafted  in  the  statute.  The  debt- 
or  may  pay  five-sixths  of  the  debt,  and  renew 
his  note  or  obligation  for  the  other  sixth 
part,  but  as  long  as  that  other  sixth  part 
remains  unpaid,  the  debtor  has  the  right  of 
action  to  recover  back  all  the  usurious  inter- 
est he  has  paid  on  the  whole  debt.  The  case 
before  us  has  every  ear-mark  of  a  renewal, 
and  comes  within  the  exception  of  the  Act  of 
1876.  The  appellee  was  indebted  to  the  ap- 
pellant corporation  upon  a  mortgage.  He 
executed  another  mortgage  to  the  same  ap- 
pellant corporation,  and  applied  a  part  of 
the  money  that  he  received  on  the  last  men- 
tioned mortgage  in  discharge  of  the  first. 
This  makes  this  second  mortgage  transaction 
a  part  of  the  first,  as  clearly  as  the  branch 
that  springs  from  the  trunk  is  a  part  of  the 
tree.  The  original  transaction  is  not  closed 
and  settled,  and  the  appellee  has  therefore 
the  right  to  a  rebate  of  all  the  usurious  in- 
terest he  has  paid  on  the  original  mortgage.*' 
In  Callanan  v.  Shaw,  24  la.  441,  the  court 
set  out  and  criticised  an  instruction  given  by 
the  lower  court  as  follows:  "The  language 
of  the  twelfth  instruction  asked  by  plaintiffs 
is  as  follows:  *That  if  the  jury  believe  the 
said  A.  J.  Stevens  &  Co.  loaned  A.  Shaw,  on 
the  4th  of  June,  1857,  the  sum  of  $574.75, 
on  his  two  notes,  although  more  than  legal 
interest  was  included  in  said  notes,  yet,  as 
the  $550  note  and  mortgage  were  not  given 
till  5th  of  September,  1857,  which  amount  is 
for  a  sum  less  than  originally  loaned,  said 
note  and  mortgage  are  not  usurious,  unless 
the  jury  believe  there  was  not  so  much  due 
the  said  A.  J.  Stevens  &  Co.  at  the  time  the 
said  $550  note  was  given.'  This  instruction 
excludes  the  idea  of  payments  upon  the  notes 


PERSON  V.  MATTSON. 
S3  N,  Dak.  19. 


757 


for  the  $574.75  borrowed;  that  very  fact  was 
in  contest  before  the  jury,  and  they  were  re- 
quested by  plaintiff  to  render  a  special  find- 
ing thereon.  Now,  if  $574.75  were  absolutely 
loaned,  from  June  4,  1857,  and  a  contract  to 
pay  usurious  interest  thereon  entered  into, 
and  on  the  5th  of  September,  1857,  three 
months  after,  the  amount  was  settled  by  a 
note  of  $550,  without  any  payments  there 
would  be  no  usury  in  such  note.  But  the 
instruction  is  not  so  qualified,  and  imports 
that  there  is  no  usury  in  the  transaction,  if 
the  precise  difference  between  the  sums,  to- 
gether with  the  usurious  interest,  had  been 
paid  by  the  debtor.  When  money  is  borrowed 
at  usurious  interest,  and  a  part  thereof,  with 
the  usury,  paid,  and  a  note  given  at  a  legal 
rate  of  interest  for  the  balance,  the  note  is 
tainted  with  usury." 

But  where  a  usurious  contract  is  entirely 
abandoned,  and  after  paying  a  part  of  the 
debt  due  a  new  obligation  is  executed  for  the 
baUuice  at  a  legal  rate  of  interest,  the  trans- 
action is  purged  of  its  usurious  character. 
Kilboum  y.  Bradley,  3  Day  (Conn.)  356,  3 
Am.  Dec.  273 ;  Chadbourn  v.  Watts,  10  Mass. 
121,  6  Am.  Dec.  100;  State  Bank  v.  Ayers,  7 
N.  J.  L.  130,  11  Am.  Dec.  535. 

IV,  Change    in    Form    of    Contract    on 

Renewal, 

If  the  usury  affecting  the  original  obliga- 
tion is  carried  into  that  given  in  renewal  or 
as  a  substitute,  the  fact  that  the  second  obli- 
gation is  different  in  form  does  not  purge  the 
transaction  of  usury.  Pearson  v.  Bailey,  23 
Ala.  537;  King  v.  Perry  Ins.  etc.  Co.  57  Ala. 
118;  Archer  v.  McCray,  59  Ga.  546;  Stanley 

V.  Whitney,  47  Barb.  (N.  Y.)  686;  Riddle  v. 
Canby,  2  Ohio  Dec.  (Reprint)  586,  4  West. 
L.  Month.  124;  Beals  v.  Lewis,  43  Ohio  St. 
220,  1  N.  E.  641;  Mathews  v.  Traders  (Va.) 
27  S.  E.  609. 

In  Vickery  v.  Dickson,  35  Barb.  (N.  Y.) 
96,  it  was  said:  "That  the  new  security  was 
a  mortgage  rather  than  a  note  cannot  affect 
the  question.  Neither  the  renewal  of  an  old 
nor  substitution  of  a  new  security,  between 
the  same  parties,  can  efface  usury,  nor  fur- 
ther security,  nor  a  guaranty  given  subse- 
quently by  a  stranger." 

So  in  Archer  v.  McCray,  69  Ga.  546,  the 
court  said:  "When  the  original  transaction 
was  usurious,  and  several  renewals  have  taken 
place,  the  infection  of  usury  follows  all  the 
securities  given  for  the  same  debt,  however 
varied  the  form  of  renewals,  and  the  amount 
paid  on  such  renewals  must  be  deducted  from 
the  sum  first  loaned." 

F.  Giving  Several  Securities  for 
Original. 

The  division  of  an  original  obligation 
tainted  with  usury  into  several  notes  or  other 


contracts  on  renewal  does  not  relieve  the 
transaction  of  its  usurious  character  derived 
from   the   original   obligation.     Postlethwait 

V.  Garrett,  3  T.  B.  Mon.  (Ky.)  345;  Darling 
▼.  March,  22  Me.  184;  Ticonic  Bank  v.  John- 
son, 31  Me.  414;  Jones  v.  Whitney,  11  Mass. 
74. 

In  Holland  v.  Chambers,  22  Ga.  193,  the 
court  applying  the  rule  to  a  note  given  by 
one  partner  for  a  portion  of  a  usurious  part- 
nership obligation  said:  "The  decision  of  the 
court  that,  if  there  was  usury  in  the  debt  due 
by  the  partnership  to  the  plaintiff,  and  Wil- 
liams, one  of  the  partners,  gave  a  note  for 
a  part  of  that  debt  with  other  securities, 
tliat  note  is  affected  by  the  usury  in  the 
original  transaction,  is  in  accordance  with 
the  principal  to  which  we  have  already  re- 
ferred. The  parcelling  out  of  an  usurious 
partnership  debt  amongst  the  individual  part- 
ners, whether  before  or  after  the  dissolution 
of  the  partnership,  does  not  purge  the  debt 
of  the  infection  of  usury." 

VI.  Introduction     of    New    Parties     on 

Renewal. 

1.  Debtor. 

The  introduction  of  a  new  debtor  or 
obligor  in  a  renewal  contract  which  is  baaed 
on  the  same  consideration  as  the  prior  usu- 
rious contract  does  not  eliminate  the  taint 
of  usury.  Williams  v.  Eagle  Bank,  172  Ky. 
541,  189  S.  W  883 ;  Owensboro  Deposit  Bank 
V.  Robertson,  16  Ky.  L.  Rep.  (Abstract)  317; 
Taulbee  v.  Harris,  reported  in  full,  post,  this 
volume,  at  page  702;  Bridge  v.  Hubbard,  15 
Mass.  96,  8  Am.  Dec.  86;  Bolen  v.  Wright, 
89  Neb.  116,  131  N.  W.  185;  Vickery  v.  Dick- 
son,  35  Barb.  (N.  Y.)  96;  Kilner  v.  O'Brien, 
U  Hun  (N.  Y.)  414;  Riddle  v.  Canby,  2 
Ohio  Dec.  (Reprint)  586,  4  West.  L.  Month. 
124. 

In  Vickery  v.  Dickson,  supra,  the  rule  waa 
stated  as  follows:  "It  is  declared  in  all  the 
books  that  every  subsequent  security  given 
for  a  loan  originally  usurious,  however  re- 
mote or  often  renewed,  is  void.  ...  A 
change  of  security,  either  as  to  character, 
form  or  parties,  does  not  purge  the  illegal 
consideration,  so  as  to  give  a  right  of  action 
on  the  new  security,  as  where  a  new  note 
without  any  new  consideration  was  given  by 
a  third  person,  a  stranger,  to  take  up  a  note 
in  the  hands  of  the  original  party  to  the 
usurious  contract,  it  is  tainted  by  the  illegal 
consideration  of  the  first  note." 

In  Bridge  v.  Hubbard,  15  Mass.  96,  8  Am. 
Dec.  86,  wherein  it  appeared  that  a  debtor 
secured  a  note  made,  by  a  third  person  and 
'gave  it  in  renewal  or  substitution  for  his 
own  note  calling  for  usurious  interest,  it 
was  held  that  the  second  note  was  tainted 
with  the  usury  of  the  first,  the  court  saying: 
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"It  is  true  that  the  borrower's  name  does 
not  appear  upon  this  note;  but  we  cannot 
perceive  that  this  circumstance  is  essential, 
when  the  object  and  views  of  the  party,  for 
whose  use  the  note  was  made,  are  such  as 
appear  in  the  report  of  this  case.  That  the 
parties  liable  on  the  noto  were  not  privy  to 
the  usurious  bargain,  is  not  a  fact  of  impor- 
tance, if  the  true  destination  of  the  note  was 
to  secure  such  a  bargain,  made  by  others, 
for  the  use  of  him  who  was  to  reap  the  fruits 
of  the  bargain." 

In  Jackson  v.  Jones,  13  Ala.  121,  it  ap- 
peared that  a  usurious  note  was  given  by  one 
partner  in  the  partnership  name  and  that 
afterwards  the  other  partner,  without  knowl- 
edge of  the  usurious  character  of  the  trans- 
action, gave  Iiis  individual  note  in  renewal 
of  the  obligation.  It  was  held  that  the  usury 
was  carried  into  and  affected  the  renewal 
note.  The  court  said:  "It  is  certainly  the 
law,  that  merely  giving  a  new  security  will 
not  purge  the  taint  of  usury,  if  it  existed  in 
tlie  original  contract.  But  if  the  usurious 
contract  was  abandoned,  and  the  parties 
agree  that  the  principal,  and  lawful  interest 
shall  only  be  paid,  then  the  consideration  of 
the  loan  would  support  this  promise;  or,  in 
other  words,  the  contract  would  be  purged 
of  the  usury.  But  here  there  was  no  con- 
tract or  extension  to  purge  the  original  con- 
tra-ct  of  the  offense  of  usury.  Jones  did  not 
know  that  the  contract  was  usurious;  the 
usurious  interest  had  been  paid,  and  the  de- 
fendant agreed  to  pay  the  principal  debt  and 
lawful  interest,  not  knowing  that  he  was  not 
bound  to  pay  the  interest,  for  he  did  not 
know  of  the  usury.  The  plaintiff  knew  it, 
but  it  does  not  appear  that  it  was  disclosed 
to  Jones.  Under  such  circumstances,  it  can- 
not be  said  that  Jones  agreed  to  purge  the 
original  contract  of  the  usury  that  attached 
to  it,  or  existed  in  it." 

Where  an  obligation  was  given  by  the  ex- 
ecutrix of  the  original  maker,  in  her  repre- 
sentative capacity  and  not  as  an  individual, 
it  was  held  that  it  did  not  amount  to  a 
payment  and  extinguishment  of  the  original 
debt,  but  was  simply  a  renewal  and  the 
usury  in  the  old  note  was  carried  into  the 
obligation  made  by  her.  Miller  v.  Irwin,  85 
Pa.  St.  376. 

Tlie  rule  has  been  applied  to  a  renewal 
note  given  by  the  indorser  on  the  prior  usu- 
rious note,  the  courts  generally  holding  that 
this  alone  is  not  sufficient  to  relieve  the  trans- 
action of  its  usurious  character.  Fitzpatrick 
v.  Apperson,  79  Ky.  272;  Neal  v.  House,  93 
Ky.  151,  19  S.  W.  171 ;  Whinery  v.  Garrett, 
71  S.  W.  SB5,  24  Ky.  L.  Rep.  1558;  German 
Ins.  Bank  v.  Fabel,  72  S.  W.  329,  24  Ky.  L. 
Bep.  1721;  Mathews  v.  Traders'  Bank  (Va.) 
27  S.  E.  609;  Rock  County  Bank  v.  Woolis- 
croft,  16  Wis.  22.    And  see  Standish  v.  Parme- 


ly,  1  Thomp.  &  C.  40,  affirmed  in  56  N.  Y. 
<)46.     Compare  Drake  v.  Chandler,  18  Grat. 
(Va.)  909,  98  Am.  Dec.  762. 

In  Whinery  v.  Garrett,  supra,  it  was  said: 
"In  the  case  before  us  W^hinery  was  the  sure- 
ty of  Crawford  on  all  three  of  the  notes  orig- 
inally given  and  on  each  renewal  of  them  up 
to  the  time  tliat  Crawford  failed.  When 
Crawford  failed  he  had  the  right  to  demand 
a  credit  on  the  notes  then  held  by  the  bank 
for  all  that  had  been  paid  upon  them  by 
Crawford,  and  if  he  had  then  been  sued  and 
had  pleaded  usury,  unquestionably  he  would 
have  been  entitled  to  have  the  transaction 
purged  and  only  the  balance  of  the  notes, 
with  interest  at  six  per  cent,  after  deducting 
the  amounts  in  fact  paid,  could  have  been 
demanded  of  him.  The  fact  that  the  pay- 
ments were  made  by  Crawford  in  the  way 
of  discount  on  the  several  renewals  did  not 
affect  the  matter,  for  these  payments  were 
made  for  the  use  or  forbearance  of  the  money, 
and  the  court  will  look  through  the  form  of 
the  transaction  and  not  allow  any  mere  sub- 
terfuge or  change  of  form  to  defeat  the  stat- 
ute. When  Whinery  gave  his  own  note  in 
place  of  the  three  notes  which  he  and  Craw- 
ford had  given,  there  was  no  consideration 
for  this  note,  except  the  amount  due  and  col- 
lectible on  the  Crawford  notes,  on  which  he 
was  surety  and  which  he  then  took  up.  This 
want  of  consideration  in  the  first  note  that 
Whinery  gave  went  into  each  renewal  of  that 
note  and  affected  the  last  renewal  just  as 
much  as  the  first  note.  He  can,  therefore, 
plead  this  want  of  consideration  when  sued 
on  the  last  renewal  just  as  he  might  have 
plead  it  if  he  had  failed  to  take  up  the  Craw- 
ford notes  and  been  sued  for  the  face  value 
of  those  notes." 

In  Kendall  v.  Crouch,  88  Ky.  199,  11  S.  W. 
587,  in  answer  to  the  contention  that  a 
change  of  obligors  frees  a  renewal  note  of 
tJie  taint  of  usury  attaching  to  the  original 
noto,  it  was  said:  "There  was  no  new  party 
introduced,  however,  by  the  execution  of  the 
last  note.  There  was  no  new  obligor  or  new 
obligee  or  new  consideration;  moreover,  the 
claim  upon  which  it  was  founded  was  not 
valid  in  law  or  equity.  The  principal  obligor 
in  the  previous  note  was  merely  dropped; 
and  it  may  now  be  regarded  as  settled  law 
in  this  state  that  such  a  novation  will  not 
deprive  the  debtor  of  the  plea  of  usury,  if 
it  has,  in  fact,  been  embraced  in  the  new 
note.  Any  payments  theretofore  made  will 
be  treated  as  having  been  paid  upon  the 
principal  and  legal  interest  without  regard 
to  how  they  were,  in  fact,  made  or  received. 
They  will  be  so  treated  at  the  election  of  the 
debtor,  although  they  were  paid  as  usury; 
and  so  far  as  the  usury  has  been  carried  into 
the  new  note  it  is  without  consideration,  and 
cannot  be  recovered.     A  change  of  payee  or 
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of  a  part  of  the  obligors  will  discharge  those 
bound  upon  the  old  obligation,  because  it  is 
a  new  contract;  but  it  is  not  a  payment  of 
usury;  and  if  it  be  carried  into  the  new 
obligation  as  a  part  of  the  sum  to  be  paid 
upon  it,  it  is  to  that  extend  tainted,  and  the 
usury  will,  upon  plea,  be  extracted." 

In  Milwaukee  First  Nat.  Bank  v.  Plankin- 
ton,  27  Wis.  177,  9  Am.  Rep.  453,  it  was 
said  of  a  note  given  by  an  indorser  as  maker 
in  place  of  the  original  usurious  note  which 
he  had  indorsed:  ''It  is  by  one  of  the  same 
parties  liable  upon  the  former  note,  and  to 
the  same  payees,  and  for  the  very  same  con- 
«;ideration.  In  the  language  of  Swift,  C.  J., 
in  Botsford  v.  Sanford,  2  Ck>nn.  279,  it  is 
'the  same  usurer  and  the  same  usury.'  And 
the  usury  is  being  enforced  against  the  same 
party  against  whom  it  was  formerly  proposed 
to  enforce  it,  and  upon  a  note  taken  by  the 
same  lenders,  who  knew  it,  if  it  existed,  at 
the  time  the  note  was  taken,  and  must  be 
presumed  to  have  intended  to  keep  up  and 
avail  themselves  of  the  promise  to  pay  it  in 
violation  of  law.  It  is  impossible,  tmder 
such  circumstances,  to  say  that  the  usury 
was  not  carried  forward  into  the  new  note 
with  the  knowledge  and  assent  of  the  payees, 
and  that  the  maker  shall  not  have  the  same 
defense  to  it  that  he  would  have  had,  as  in- 
dorser, to  the  old  note  in  place  of  which  the 
new  one  was  given,  if  suit  had  been  brought 
against  him  upon  that.  And  it  is  equally 
impossible,  we  think,  both  on  principle  and 
authority,  to  say  eitlier  that  the  usurious 
taint  was  purged,  or  that  the  payees  or  lend- 
ers should  be  excused  or  protected,  merely  by 
reason  of  the  ignorance  of  the  maker  of  the 
new  note  of  the  usurious  character  of  that 
in  place  of  which  it  was  given.  We  have  en- 
deavored to  show  that  knowledge  on  the  part 
of  the  bon-ower,  or  party  standing  in  that 
relation,  or  who  represents  him  as  the  unpaid 
or  unsecured  surety  does,  is  immaterial,  but 
that  it  is  the  guilty  act  and  intent  of  the 
lender  which  the  law  seeks  to  punish,  and 
that  it  is  enough  if  it  appears  that  he  know- 
ingly and  intentionally  violated  the  statute. 
In  this  view,  it  was  immaterial  that  Plank- 
inton  had  no  knowledge  of  the  usury.  It  was 
the  same  as  if  he  had  had  such  knowledge, 
or  as  if  E.  Salomon  &  Bro.,  who  did  have  it, 
if  usury  there  was,  had  renewed  the  note." 

In  King  v.  Perry  Ins.  etc.  Co.  57  Ala.  118, 
the  rule  was  applied  where  it  appeared  that 
a  renewal  bill  of  exchange  was  given  with 
the  name  of  the  indorser  on  the  original  bill 
as  acceptor  in  the  substituted  or  renewal  bill. 

However,  it  has  been  held  that  the  sub- 
stitution of  a  new  security  made  by  a  third 
person  is  a  payment  and  extinguishment  of 
the  old  debt,  amounting  to  a  novation,  and 
that  consequently  the  new  security  is  not 
tainted  with  the  usury  of  the  old.     Culver 


V.  Wilbern,  48  la.  26,  30  Am.  Rep.  38;  Cole- 
man V.  Cole,  96  Mo.  App.  22,  69  S.  W.  692; 
Macungie  Sav.  Bank  v.  Hottenstein,  89  Pa. 
St.  328 ;  In  re  Litle,  244  Pa.  St.  3G8,  90  Atl. 
733;  Moore  v.  Johnson,  34  W.  Va.  672,  12 
S.  £.  918.  Compare  Schutt  v.  Evans,  109 
Pa.  St.  626,  1  Atl.  76. 

In  Craig  v.  Butler,  9  Mich.  21,  it  was  held 
that  a  note  given  by  the  indorser  of  the 
original  usurious  note  and  in  which  the  orig- 
inal maker  was  not  a  party  could  not  be  at- 
tacked as  usurious.  The  court  said:  'The 
usury  in  the  case  before  us  was  exacted  of 
Frost  &  Bradley.  Craig  &  Brother  did  not 
see  fit  to  claim  their  defense  upon  the  paper 
originally  indorsed  by  them,  but  took  it  up 
and  gave  new  paper,  to  which  Frost  &  Brad- 
ley are  not  parties.  We  think  the  new  paper 
cannot  be  regarded  in  any  sense  as  the  U8U- 
rioua  contract  or  assurance  contemplated  by 
the  statute,  inasmuch  as  the  claim  against 
the  debtor  who  made  the  usurious  payments 
no  longer  exists." 

In  Turner  v.  Hulme,  4  Esp.  (Eng.)  11, 
wherein  it  appeared  that  the  payee  of  a  not© 
given  for  a  usurious  consideration  arrested 
the  maker,  and  to  procure  his  liberation  pro- 
cured a  third  person  to  join  him  in  the  ex- 
ecution of  a  new  note  for  the  amount  of  the 
debt,  it  was  held  that  the  usury  which  af- 
fected the  first  note  could  not  be  set  up  as 
a  defense  to  the  second. 

• 

2.  Cbeditor  with  Knowledge. 

Where  a  usurious  note  or  other  obligation 
is  transferred  to  a  third  person  who  has 
knowledge  of  the  usury,  it  is  generally  held 
that  a  renewal  directly  to  the  third  person 
by  the  substitution  of  a  new  security  does 
not  relieve  the  transaction  of  its  usurious 
character.  Compton  v.  Collins  (Ala.)  73  So. 
334;  Denham  v.  Stone,  7  J.  J.  Marsh  (Ky.) 
176;  Shirley  v.  Stephenson,  104  Ky.  518,  47 
S.  \\\  681 ;  Roberts  v.  Thomas,  4  Ky.  L.  Rep. 
227;  Farmers'  Bank  v.  Calk,  4  Ky.  L.  Rep. 
(Abstract)  617;  Hinkson  v.  Wiggles  worth, 
48  S.  W.  1079,  20  Ky.  L.  Rep.  1161;  Taulbeo 
V.  Harris,  reported  in  full,  post,  this  volume, 
at  page  702;  Lukens  v.  Hazlett,  37  Minn.  441, 
35  N.  W.  265 ;  Exeter  Nat.  Bank  v.  Orchard, 
39  Neb.  485,  58  N.  W.  144;  Van  Ausdal  v. 
Potterf,  41  Ohio  St.  677;  Raynolds  v.  Carter, 
12  Leigh  (Va.)  166,  37  Am.  Dec.  642;  Crim 
V.  Post,  41  W.  Va.  397,  23  S.  E.  613.  Com- 
pare Goodloe  V.  Ross,  9  Dana  (Ky.)  593. 

In  Eggen  v.  Huston  (Ky.)  13  S.  W.  919, 
it  was  said:  "It  does  not  make  any  difference 
how  change  of  the  payee  occurs, — ^whether 
by  assignment  for  valuable  consideration  or, 
as  in  this  case,  by  devise, — to  the  extent  a 
note,  when  sued  on,  whether  by  the  original 
holder  or  a  devisee  or  assignee,  contains 
usury,  or  to  the  extent  usury  on  an  old  debt 
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becomes  part  of  a  new  note  in  the  hands  of 
an  heir  or  devisee,  recovery  may  be  abated 
and  leasened." 

So  where  a  new  creditor  was  substituted 
in  a  renewal  note  by  the  act  of  his  agent 
with  full  knowledge  of  the  usury,  the  renewal 
note  was  held  to  be  so  tainted.  Robbins  v. 
Muldrow,  39  Kan.  112,  18  Pac.  64. 

Nor  does  the  fact  that  the  borrower  had 
no  knowledge  of  the  usurious  character  of 
the  original  obligation  prevent  the  taint  of 
usury  from  being  carried  into  the  renewal. 
Lukens  v.  Ilazlett,  37  Minn.  441,  35  N.  VV. 
2C5,  wherein  it  was  said:  "There  are  some 
loose  statements  in  the  textbooks,  and  per- 
haps some  judicial  authority,  to  the  effect 
that  to  render  a  contract  usurious  both  par- 
ties must  be  cognizant  of  the  fact  constituting 
usury,  and  must  have  a  common  purpose  to 
evade  the  law.  But  it  seems  to  us  that  it 
would  be  contrary  both  to  the  language  and 
policy  of  the  usury  law  to  hold  any  such 
doctrine,  as  thus  broadly  stated.  These  laws 
are  enacted  to  protect  the  weak  and  neces- 
sitous from  oppression.  The  borrower  is  not 
particeps  criminis  with  the  lender,  whatever 
his  knowledge  or  intention  may  be.  The 
lender  alone  is  the  violator  of  the  law,  and 
against  him  alone  are  its  penalties  enacted. 
It  would  be  indeed  strange  if  the  only  party 
who  could  violate  the  law  had  intentionally 
done  so,  and  could  escape  its  penalty  because 
by  some  device*  or  deception  he  had  so  de- 
ceived the  borrower  as  to  conceal  from  him 
the  fact  that  he  was  taking  usury." 

But  where  a  renewal  note  was  given  to  the 
lender  and  not  to  the  payee  who  is  a  third 
person,  it  has  been  held  that  the  taint  of 
usury  attaches  even  though  the  payee  is  with- 
out knowledge  of  the  usury  in  the  original 
note.  Treadwell  v.  Archer,  76  N.  Y.  196, 
reversing  10  Hun  73,  wherein  it  was  said: 
"The  new  note  was  taken  by  the  usurer  in 
the  name  of  another  person,  and  it  is  equally 
void  as  if  taken  in  his  own  name.  If  it  had 
been  taken  directly  from  the  makers  by  the 
plaintiff  in  discliarge  of  a  debt  due  from 
Treadwell,  under  the  circumstances  of  inno- 
cence stated  in  the  finding,  the  judgment  for 
the  court  below  could  be  sustained." 

Where  a  bank  with  knowledge  of  the  usu- 
rious character  of  the  transaction  purchased 
a  note  from  a  bona  fide  holder  without  such 
knowledge,  it  w^as  held  that  renewals  of  such 
note  could  not  be  charged  with  usury  as  the 
bank  took  the  title  the  bona  fide  holder  had 
and  against  him  the  defense  of  usury  could 
not  have  been  maintained.  McFarland  v. 
State  Bank,  7  Kan.  App.  722,  52  Pac.  110. 

3.  Cbeditob  without  Knowledge. 

An  exception  generally  recognized  to  the 
rule  that  the  taint  of  usury  affects  all  subse- 


quent renewals  of  the  original  obligation 
arises  where  a  bona  fide  holder  without 
knowledge  of  the  usury,  after  his  acquisition 
of  the  original  obligation,  accepts  from  the 
maker  a  renewal  thereof.  In  such  cases  it  is 
generally  held  that  the  renewal  obligation  is 
free  from  the  taint  of  usury.  Ellis  ▼.  Warnes, 
Cro.  Jac.  33,  79  £ng.  Rep.  (Reprint)  26; 
Palmer  v.  Call,  7  Fed.  737,  affirmed  in  116 
U.  S.  98,  6  S.  Ct.  301,  29  U.  S.  (L.  ed.)  559; 
Masterson  v.  Grubbs,  70  Ala.  406;  Houghton 
v.  Payne,  26  Conn.  396;  Brecke&ridge  v. 
Bullitt,  3  Litt.  ( Ky. )  3 ;  Stone  v.  McConnell, 

1  Duv.  (Ky.)  64;  Taylor  v.  Morris,  22  X.  J. 
Eq.  606;  Aldrich  v.  Reynolds,  1  Barb.  Ch. 
(N.  Y.)  43;  Smalley  ▼.  Doughty,  6  Bosw.  (X. 
Y.)  66;  Powell  v.  Waters,  8  Cow.  (N.  Y.) 
669;  Brinckerhoff  v.  Foote,  Hoffm.  (N.  Y.) 
291;  Kilner  v.  O'Brien,  14  Hun  (N.  Y.)  414; 
Jackson  v^  Henry,  10  Johns.  (N.  Y.)  185,  6 
Am.  Dec.  328;  Kent  v.  Walton,  7  Wend.  (N. 
Y.)  266;  Armstrong  v.  Middaugh,  74  Misc. 
46,  133  N.  Y.  S.  647;  Flemming  v.  Mulligan, 

2  McCord  (S.  C.)  173,  3  Am.  Dec.  707; 
Aiken  v.  Waco  State  Bank,  4  Tex.  App.  Civ. 
Cas.  §  254,  16  S.  W.  747;  Smith  v.  White 
(Tex.)   26  S.  W.  809. 

In  Palmer  v.  Call,  supra,  the  rule  was 
stated  as  follows:  "It  is  a  legal  propo- 
sition well  settled  in  our  jurisprudence  by 
the  most  respectable  authorities,  that  where 
an  usurious  obligation  passed  for  value  to  an 
innocent  purchaser  without  notice  of  the 
usury,  and  where  the  innocent  assignee  takes 
a  new  and  substitute  security  for  the  debt, 
there  being  no  taint  of  usury  in  the  second 
transaction,  the  plea  of  usury  to  the  substi- 
tuted obligation  cannot  be  sustained.  So  long 
as  the  usurious  contract  remains  in  the  handb 
of  the  original  party  to  it,  no  change  in  the 
form  of  the  security  will  have  any  effect  to 
purge  it  of  the  taint  of  usury;  but  where  it 
has  passed  for  value  into  the  hands  of  an 
innocent  assignee  the  rule  is  different." 

In  Taylor  v.  Morris,  22  N.  J.  Eq.  606,  it 
was  said:  "It  is  w^ell  settled  that  the  mere 
substitution  of  one  security  for  another  secu- 
rity which  is  usurious,  will  not  remove  the 
original  taint.  An  exception  to  this  rule 
exists  in  favor  of  a  bona  fide  holder  of  a 
usurious  security,  who  receives  from  the 
maker  a  new  security  without  any  knowledge 
of  the  usury.  In  his  hands  the  new  security 
may  be  enforced." 

In  Smedberg  v.  Whittlesey,  3  Sandf.  Ch. 
(N.  Y.)  320,  the  court  said:  "It  is  well  set- 
tled that  where  the  maker  of  an  usurious  note 
or  bill  gives  a  new  security  for  it,  to  one  to 
whom  it  has  been  transferred  for  a  valuable 
consideration  without  notice  of  the  usury,  the 
new  security  is  valid,  although  the  indon^ee 
could  not  have  recovered  on  the  note  or  bill." 

In  Houghton  v.  Payne,  26  Conn.  396.  the 
rule  was  stated  as  follows :     "Where  a  debtor 
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gives  a  new  security  for  a  usurious  debt, 
to  the  bona  fide  assignee  of  such  debt,  who 
took  the  original  and  the  substituted  secu- 
rity without  any  knowledge  of  the  usury,  such 
debtor  cannot  aftei-wards  set  up  usury  as  a 
defense  to  the  substituted  paper." 

Declaring  a  substituted  security  given  by 
the  debtor  to  an  innocent  third  person  in 
place  of  the  original  usurious  obligation,  to 
be  free  from  the  taint  of  usury,  Lord  Ken- 
yon,  Cb.  J.,  in  Cuthbert  v.  Haley,  8  T.  R. 
390,  101  £ng.  Rep.  (Reprint)  1450,  said: 
'  "The  construction  that  has  already  been  put 
on  the  statutes  has  been,  in  a  variety  of  in- 
stances, abundantly  hard.  The  courts  have 
said,  and  rightly  so,  that  the  innocent  hold- 
ers of  securities,  given  on  usurious  consid- 
erations, must  suffer  for  the  wickedness  (or 
rather  unlawfulness,  for  it  has  been  said, 
that  usury  is  only  malum  prohibitum,  and 
not  malum  in  se)  of  the  original  parties  to 
the  transaction:  but  this  is  an  attempt  to 
carry  that  doctrine  much  farther  than  any 
prior  case,  and  farther  than  policy  or  the 
,  words  of  the  act  of  Parliament  require;  and 
if  it  were  to  succeed,  it  might  affect  most 
of  the  securities  in  the  kingdom;  for  if,  in 
tracing  a  mortgage  for  a  century  past,  it 
could  be  discovered  that  usury  had  been  com- 
mitted in  any  part  of  the  transac^on,  though 
between  other  parties,  the  consequence  would 
be  that  the  whole  would  be  void;  it  would  be 
a  most  alarming  pi*opo8ition  to  the  holders 
of  all  securities.  I  admit  that  the  securi- 
ties themselves,  that  are  tainted  with  usury, 
cannot  be  enforced  in  a  court  of  justice,  even 
though  they  be  in  the  hands  of  innocent  pur- 
chasers, for  a  valuable  consideration  without 
notice.  .  .  .  And  therefore  the  plaintiffs, 
in  this  case,  could  not  have  maintained  any 
action  on  the  notes  given  by  the  defendant  to 
Plank;  but  here  the  notes  were  destroyed 
after  they  got  into  the  hands  of  the  plain- 
tiffs; and  tlie  bond  in  question  was  given  to 
them,  they  not  knowing  of  the  usury  between 
Plank  and  the  defendant.  I  admit  that,  if 
one  security  be  substituted  for  another  by 
t}ic  parties,  in  order  to  get  rid  of  the  statute 
against  usury,  the  substituted,  as  well  as  the 
original  security,  will  be  void;  but  it  is  not 
pretended  that  that  was  the  case  here." 

Kor  will  the  fact  that  an  innocent  holder 
learns  of  the  usury  before  maturity  of  the 
note  and  before  the  renewal  note  is  taken 
alter  the  rule.  Smedberg  v.  Simpson,  2 
Sandf.  (N.  Y.)  85,  wherein  it  was  said: 
"The  principle  on  which  such  new  securities 
are  upheld  is,  that  the  holder  of  the  tainted 
bill  or  note  is  innoeent  of  the  illegality  con- 
nected with  it,  and  if  prevented  from  recover- 
ing it,  will  suffer  loss  without  any  fault  on 
his  part.  It  is  morally  just  that  he  should 
be  paid,  and  this  forms  a  sufficient  considera- 
tion to  support  a  new  security  made  by  a 
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party  to  the  usurious  obligation.  Now,  the 
justice  of  his  claim  for  payment  rests  upon 
his  ignorance  of  the  usury  when  he  received 
the  usurious  paper.  It  is  no  less  just  be- 
cause he  afterwards  hears  of  the  usury.  No- 
tice of  it  then  comes  too  late  to  affect  his 
situation.  It  cannot  restore  to  him  the  con- 
sideration which  he  paid  for  the  security. 
It  does  not  make  him  any  the  less  a  bona 
fide  holder  for  a  valuable  consideration." 

VII*  Renewal     for     Actual    Debt     with 
Lawful  Interest. 

Though  the   security  given  for  a  debt  is 
tainted  with  usury  it  may  be  purged  by  the 
abandonment  of  the  usurious   contract  and 
the  execution  of  a  new  obligation   for   the 
amount   of   the   actual   debt   free   from   the 
usury  of  the  old  i^nd  bearing  only  legal  in- 
terest.    Barnes  v.  Hedley,  2  Taunt.    (Eng. ) 
184;  Masterson  v.  Grubbs,  70  Ala.  406;  Kil- 
bourn  v.  Bradley,  3  Day  (Conn.)  356,  3  Am. 
Dec.   273;    Bailey   v.   Lumpkin,   1   Ga.    392; 
Sanford  v.  Kunz,  9  Idaho  29,  71  Pac.  612;. 
Fowler    v.    Garret,    3    J.    J.    Marsh.     (Ky.) 
681;  Ogden  v.  Yoder,  5  J.  J.  Marsh.    (Ky.) 
424;  Vermeule  v.  Vermeule,  95  Me.  138,  49 
Atl.  608;  Chadbourn  v.  Watts,  10  Mass.  121,. 
6  Am.  Dec.   100;.  Clark  v.  Phelps,  6  Mete. 
(Mass.)    296;    Smith  v.  Stoddard,   10  Mich. 
148,  81  Am.  Dec.  778;   Coleman  v.  Cole,  Oa 
Mo.  App.  22,  69  S.  W.  692;  Hoyt  v.  Bridge- 
water    Copper   Min.    Co.    6    N.   J.   Eq.    253; 
Taylor  v.  Morris,  22  N.  J.  Eq.  609;   Blolim 
V.  Hannan,  82  N.  J.  Eq.  192,  88  Atl.  622; 
Coleman  v.  Miller,   8  Ohio   Dec.    (Reprint) 
179,  6  Cine.  L.  Bui.   (Ohio)   199;  Rushing  v. 
Citizens'  Nat.  Bank    (Tex.)    162  S.  W.  400; 
Bomar  v.  Smith    (Tex.)   195  S.  W.  964;  Mc- 
Clure  V.  Williams,  7  Vt.  210;   Gerlaugh  v. 
Bassett,  20  Wis.  671.     And  see  the  reported 
case. 

In  Taylor  v.  Morris,  supra,  the  doctrine 
was  stated  as  follows:  ^'If  the  immediate 
parties  to  the  transaction  repent,  and  by 
mutual  consent  the  usurious  security  be  sur- 
rendered, a  new  promise  to  pay  the  sum 
loaned  with  legal  interest  may  then  be  en- 
forced, on  the  principle  that  the  parties  have 
purged  the  transaction  of  its  original  vice." 

So  in  Kilbourn  v.  Bradley,  3  Day  (Conn.) 
356,  3  Am.  Dec.  273,  it  was'said;  "The  stat- 
ute against  usury,  on  principles  of  public 
policy,  renders  void  contracts  upon  usurious 
consideration.  But  the  lender  incurs  no  pen- 
alty, unless  he  actually  takes  usury;  and 
courts  of  equity,  on  relieving  against  oppres- 
sion or  extortion,  order  the  repayment  of 
the  sum  really  loaned,  or  due,  with  the  law- 
ful interest.  'The  moral  obligation  of  the 
borrower  to  repay  the  principal  sum  actually 
loaned,  with  the  lawful  interest,  is  unim- 
paired.   If  the  lender  will  expunge  the  usury. 
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and  the  borrower  voluntarily  assents  to  re- 
pay the  sum  loaned  with  lawful  interest,  it 
is  an  act  of  justice  forbidden  by  no  principle 
of  public  policy,  and  which  constitutes  a 
good  consideration  for  a  new  contract." 

In  Vermeule  v.  Vermeule,  95  Me.  138,  49 
Atl.  608,  the  rule  was  stated  and  applied  as 
follows.  "The  prior  note  which  might  have 
been  affected  with  the  usurious  taint  was 
merged  in  the  new  note  now  in  suit,  which 
contains  no  provision  whatever  for  the  pay- 
ment, or  receipt  of  anything,  as  interest 
'  beyond  six  per  cent  per  annum,  and  the 
amount  for  which  the  new  note  was  given 
was  only  the  balance  of  the  money  actually 
lent.  In  such  a  case  it  is  uniformly  held 
that  the  renewal  by  a  new  note,  which  ex- 
cludes all  usurious  taint,  renders  tlie  new 
contract  valid  and  binding  on  the  maker." 

In  Masterson  v.  Grubbs,  70  Ala.  406,  it 
was  said:  "The  first  note  given  by  appel- 
lant in  this  case,  which  was  for  tlie  sum  of 
six  hundred  dollars,  was  confessedly  usurious, 
the  interest  on  it  being  at  the  rate  of  twelve 
and  a  half  per  cent  per  annum.  If,  as  the 
evidence  tends  strongly  to  show,  this  usu- 
rious note  was  reduced  to  the  lawful  rate  of 
eight  per  cent,  and  the  usury  of  the  first 
note  was  expunged  entirely  on  taking  the 
note  in  suit,  then  the  plea  of  usury  in  this 
action  cannot  be  sustained." 

In  yew  York  it  has  been  held  that  the  old 
obligation  must  be  actually  given  up  and  can- 
celed before  the  new  will  be  considered  as 
purged  of  usury.  Levey  v.  Allien,  72  Hun 
321,  25  N.  Y.  S.  352;  Hammond  v.  Hopping, 
13  Wend.  (N.  Y.)  505;  McConkey  v.  Potter- 
son,  15  App.  Div.  77,  44  N.  Y.  S.  280;  Vick- 
ery  v.  Dickson,  35  Barb.  (N.  Y.)  96.  Tlie 
rule  was  stated  in  Sheldon  v.  Haxtun,  91 
K.  Y.  124,  as  follows:  "A  usurious  contract 
can  be  purged  of  the  taint  of  usury  and 
money  loaned  upon  a  usurious  contract  can 
furnish  a  valid  consideration  for  a  promise 
to  pay  the  money  actually  loaned.  If  the 
usurious  contract  be  mutually  abandoned  by 
the  parties  and  the  securities  be  canceled  or 
-destroyed  so  tliat  they  can  never  be  made  the 
foundation  of  an  action,  and  thr  borrower 
subsequently  makes  a  contract  to  pay  the 
amount  actually  received  by  him,  this  last 
contract  will  not  be  tainted  by  the  original 
usury  and  can  be  enforced." 

Where  a  deed  of  trust  was  given  to  secure 
a  usurious  bond  which  was  afterwards  can- 
celed and  a  new  bond  free  from  usury  given 
in  its  place  with  the  understanding  that  the 
■deed  of  trust  should  continue  as  security  for 
ihe  second  bond,  it  was  held  that  the  trans- 
action was  purged  of  usury  and  the  deed  of 
trust  might  be  enforced.  Martin  v.  Hall,  9 
<3rat.  (Va.)  8. 

It  has  been  held  that  the  fact  that  the 
usurious  interest  already  paid  on  the  orig- 
inal obligation  is  retained  by  the  lender  does 


not  render  a  renewal  obligation  for  the  actual 
debt  with  lawful  interest,  subject  to  the  de- 
fense of  usury.  Postlethwait  v.  Garrett,  3 
T.  B.  Mon.  (Ky.)  345;  Chadboum  v.  Watts. 
10  Mass.  121,  6  Am.  Dec.  100;  Rushing  v. 
Citizens*  Nat.  Bank  (Tex.)  162  8.  W.  460. 
In  Smith  v.  Stoddard,  10  Mich.  148,  81  Am. 
Dec.  778,  the  rule  was  stated  as  follows: 
"When  parties  have  actually  paid  the  usu- 
rious interest,  and  then  come  to  a  bona  fide 
settlement,  and  make  new  securities  which 
include  nothing  but  an  actual  loan,  and  are 
not  meant  as  mere  evasions,  we  do  not  think ' 
the  new  contract  can  be  regarded  as  either 
usurious  in  itself,  or  based  on  a  usurious 
consideration."  And  in  Fowler  v.  Garret,  3 
J.  J.  Marsh.  (Ky.)  681,  it  was  said:  ''The 
fact  that  usury  had  been  paid  or  reserved 
could  not  bar  a  recovery  on  a  note  given 
upon  a  new  contract  for  the  principal  sum, 
reserving  nothing  more  than  the  l^al  inter- 
est. If  there  be  no  usury  in  the  last  contract, 
that  in  the  first  will  not  reach  it.  Usury 
vitiates  only  the  contract  in  which  it  inheres. 
If  the  borrower  pay  to  the  usurious  lender, 
his  principal  and  excessive  interest,  and  then, 
by  a  new  contract,  again  borrow  the  prin- 
cipal on  legal  interest,  the  last  loan  is  surely 
not  tinged  with  usury.  If,  instead  of  paying 
the  principal  and  illegal  interest,  the  bor- 
rower pay  only  the  latter,  and  obtain  another 
loan  of  the  principal,  or  a  prolongation  of 
the  first  loan,  by  a  contract  repudiating  the 
usury,  and  reserving  only  six  per  cent  inter- 
est, this  last  contract  being  founded  on  a 
.sufiicient  consideration,  and  not  being  im- 
moral or  illegal,  should  not  be  affected  by 
the  usurv  in  a  former  contract  between  the 
same  parties.  The  usurer  is  not  disqualified 
to  make  a  new  contract  of  loan  with  his 
borrower,  provided  it  be  purged  of  usury; 
and  it  will  be  cleansed  if  it  contain  no  relics 
of  the  usury  and  be  uncontaminated  by  any 
understanding  that  more  than  legal  interest 
shall  be  paid  for  forbearance." 
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Kentucky  Court  of  Appeals — January  26, 

1917. 

178  Ky.  433,'  191  8.  W.  320. 


TTanry  —  Effect  on  Renewal  Kote. 

Ky.  St.  §  2219,  subsec.  2,  provides  that  the 
excess  of  interest  over  the  legal  rate  paid  for 
the  loan  of  monev  mav  be  recovered  from  the 
lender,   although    paid   to   his   assignee.     A 
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petition,  in  an  action  to  recover  an  amount 
alleged  to  have  been  paid  as  usury,  alleged 
the  amounts  of  the  money  borrowed,  which 
was  the  consideration  of  the  original  notes; 
that  interest  was  calculated  upon  such 
amounts  at  ten  per  cent  and  included  in  the 
notes,  and  that  on  each  renewal  the  interest 
at  that  rate  was  ascertained  upon  the  amount 
of  the  old  note  and  included  in  the  new  note; 
that  a  note  to  defendant,  including  such  in- 
terest, was  assigned  by  him  to  a  bank,  and 
was  thereafter  renewed  at  his  request,  in- 
cluding ten  per  cent  interest,  and  was  again 
renewed,  and  that  upon  payment  of  such  note 
plaintiff  was  compelled  to  pay  usurious  in- 
terest to  secure  the  release  of  his  property 
from  a  mortgage  executed  to  secure  the  note. 
It  is  held,  on  demurrer  to  the  petition,  that 
it  stated  a  good  cause  of  action  against  the 
lender. 

[See  note  at  end  of  this  case.] 

Pleadiac  —*  Demurrer  —  PleadiBC 
Taken  as  True. 

On  demurrer  the  averments  of  the  petition 
attacked  must  be  taken  as  true. 

LlBiitation  of  Actions  —  Reeovery  of 
Usnrions  Payments  —  Wlien  Canse  of 
Aetion  Arises. 

The  cause  of  action  for  the  reclamation  of 
usurious  interest  arises  when  it  has  been 
paid. 

[See  21  Ann.  Cas.  446.] 

Same. 

The  debtor  may  elect  to  have  all  his  pay- 
ments upon  the  indebtedness  treated  as  pay- 
ments, first,  upon  the  legal  interest  and  prin- 
cipal, in  which  case  no  usury  can  be  sued 
for  until  the  entire  debt  has  been  paid. 

Kecessity  of  Pleading  Statute. 

Defendant  has  a  right  to  waive  the  statute 
of  limitations  if  he  desires  to  do  so,  and  if  he 
would  avail  himself  of  lapse  of  time  as  a  per- 
emptory bar  to  aii  action  against  him,  he 
must  interpose  the  statute  by  plea. 

Usury  — >  Effect  on  Renewal  Kote« 

Where  usury  was  included  in  original  notes 
secured  by  a  mortgage  on  the  debtor's  realty, 
and  in  the  renewals  thereof,  and  the  lender 
sold  and  indorsed  the  renewal  note  to  a  bank, 
and  another  bank,  of  which  the  original  lend- 
er had  become  president,  purchased  it,  and 
the  original  debtor  executed  to  it  a  note  for 
the  unpaid  part  of  the  note  it  had  purchased, 
with  usurious  interest  thereon  included  in 
the  note,  the  debtor  is  entitled  to  judgment 
against  the  bank  for  that  sum. 

[Sec  note  at  end  of  this  case.] 

Same. 

Although  the  obligation  given  in  renewal 
of  a  debt  containing  usury  is  signed  by  obli- 
f^ors  other  than  those  originally  bound,  all 
usury  may  be  purged  from  the  transaction 
so  long  as  the  original  obligor  remains  bound. 

[See  note  at  end  of  this  case.] 

Iiimitatlon  of  Actions  —  RecoTcry  of 
Usurious  Interest  *  Wlicn  RlBht  of 
Action  Accrues. 

The  mere  assignment  of  a  usurious  obliga- 
tion does  not  set  the  statute  of  limitations 
running  against  an  action  to  recover  back 
payment  of  usurious  interest  because  it  is  the 
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same  usurious  obligation,  and  no  transaction 
occurred  sufficient  to  make  a  novation  which 
could  be  deemed  a  payment  of  the  obliga- 
tion. 

Usury  —  Estoppel  to  AIIckc  —  Inducing 
Transfer  to  Bona  Fide  Purchaser. 

Where  an  innocent  purchaser  for  value  and 
without  notice  of  the  usury  in  a  note  has 
been  induced  to  purchase  it  by  the  obligor, 
the  obligor  is  estopped  to  set  up  a  claim  of 
usury  as  against  the  assignee,  either  before 
or  after  he  executes  a  new  note  to  the  as- 
signee. 

RecoTcry  of  Usurious  Payments  «- 
Rights  against  Original  Creditor 
after  Assignment. 

Where  the  obligor  in  a  note  tainted  with 
usury  executes  a  new  note  to  an  innocent 
purchaser  for  value  and  without  notice  and 
thereby  discharges  the  old  debt,  he  can  re- 
elaim  the  usury  in  it  from  the  lender  by  an 
action  for  its  recovery. 

Effect  of  Usury  on  Renewal  Mote. 

Where  the  assignee  of  a  usurious  obliga- 
tion takes  it  knowing  that  it  embraces 
usury,  and  thereafter  the  obligor  discharges 
it  by  executing  a  new  note  to  the  assignee 
for  the  old  note,  the  obligor  is  not  estopped 
nor  precluded  from  complaining  of  the  usury 
as  against  the  payee  in  the  new  note,  when 
it  is  attempted  to  be  collected. 

[See  note  at  end  of  this  case.]  ^r%.- 

Same. 

Where  an  innocent  party,  without  knowl- 
edge that  an  obligation  contains  usury,  pur- 
chases it  for  valuable  consideration,  and  the 
obligor  discharges  it  by  executing  a  new  note 
payable  to  the  holder,  a  new  debt  is  thereby 
created  and  the  consideration  for  the  new 
note  is  valid,  although  the.  usury  from  the 
old  debt  was  carried  over  into  it  without  the 
payee's  knowledge,  so  that  the  obligor  can- 
not have  any  action  or  defense  on  the  ground 
of  usury. 

[See  note  at  end  of  this  case.] 

RecoTcry  of  Usurious  Payments  — 
Rights  against  Original  Creditor 
after  Assignment. 

Ky.  St.  §  2219,  authorizing  the  recovery  of 
usurious  interest  from  the  lender,  where  it 
has  been  paid  to  the  assignee,  contemplates 
the  existence  of  transactions  in  which  it  is 
not  recoverable  against  the  assignee. 

Effect  of  Usury  on  Renewal  Note. 

Where  a  party  in  good  faith,  for  valne, 
and  without  knowledge,  purchases  a  usurious 
obligation,  and  the  debtor  obtains  an  exten- 
sion of  time  in  \vhich  to  pay  it,  and  induces 
the  holder  to  accept  a  new  note  and  thereby 
obtains  his  old  note,  and  the  assignor  thereof 
ts  released  from  liability,  the  debtor,  on  pay- 
ment of  the  new  note,  cannot  recover  the 
usury  brought  forward  from  the  old  note  into 
it,  but  must  look  to  the  lender. 

[See  note  at  end  of  this  case.] 
Agency     —     Imputation      of     Agent*s 

BLnowledge  —  Agent  Acting  in  Hostil« 

ity  to  PrincipaL 

The  knowledge  of  an  agent  is  imputed  to 
his  principal,  in  the  absence  of  actual  knowl- 
edge by  the  principal,  upon  the  presumption 
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that  the  agent  will  divulge  his  knowledge  to 
his  principal ;  but,  when  the  agent  is  engaged 
in  a  transaction  where  his  interests  are  hos- 
tile to  those  of  his  principal,  or  is  trying 
to  defraud  the  principal,  it  will  not  be  pre- 
sumed that  he  has  communicated  his  knowl- 
edge to  his  principal,  and  hence  the  principal 
is  not  charged  therewith. 

Appeal  from  Circuit  Court,  Breathitt 
county. 

Action  by  S.  S.  Taulbee,  plaintiff,  against 
A.  H.  Hargis  et  al.,  defendants.  Judgment 
for  plaintiff  against  defendant  Hargis  Com- 
mercial Bank.  Plaintiff  appeals  and  defend- 
ant Bank  takes  cross-appeal.  The  facts  aro 
stated  in  the  opinion.  Heivebsed  as  to  de- 
fendant Hargis  on  original  appeal,  and 
Affirmed  as  to  defendant  Bank  on  both 
appeals. 

p.  H.  Pollard  and  Kelly  Kash  for  appellant^ 
Byrd  d  Hurat  and  Hnzelrigg  d  Hazelrigg 
for  appellees. 

[435]  Hurt,  J.— The  appellant,  S.  S.  Taul- 
bee, sought  to  recover,  in  this  action,  the 
sum  of  $2,705.08  from  the  appellees,  A.  H. 
Hargis  and  the  Hargis  Commercial  Bank, 
which  he  alleged  he  had  paid  to  them  as 
usury.  The  court  sustained  a  general  demur- 
rer to  the  petition  and  petition  as  amended, 
as  far  as  any  cause  of  action  was  attempted 
to  be  stated,  as  against  the  appellee,  A.  H. 
Hargis,  and  the  petition  as  to  him  was  dis- 
missed. The  Hargis  Commercial  Bank  filed 
an  answer  and  issues  were  formed  between 
it  and  appellant,  proof  was  taken  and  upon 
final  judgment,  a  judgment  was  recovered 
against  it,  by  the  appellant,  for  the  sum  of 
$467.97,  with  interest  from  April  19th,  1913, 
until  paid,  and  the  petition,  in  so  far  as  it 
sought  any  recovery  in  excess  of  this  sum 
against  the  Hargis  Commercial  Bank, 'was 
dismissed.  The  appellant  appealed  from  both 
tlie  judgment  in  favor  of  A.  H.  Hargis  and 
from  the  judgment  denying  a  recovery  against 
the  bank  for  any  of  the  sum  sued  for  in 
excess  of  $467.97.  The  Hargis  Commercial 
Bank  has  taken  a  cross-appeal  from  the  judg- 
ment against  it. 

(1)  The  first  question,  for  determination, 
is  the  soundness  of  the  judgment,  which  sus- 
tained the  general  demurrer  filed  by  A.  H. 
Hargis,  and  resulted  in  the  dismissal  of  the 
action,  as  to  him.  A  consideration  of  the 
allegations  of  the  petition  and  amended  pe- 
tition become  necessary.  The  petition  ad 
amended  shows  substantially,  that  all  the 
money  borrowed,  and  which  was  the  consider- 
ation for  the  original  note  and  its  various 
renewals,  was  the  sum  of  $4,743.92,  borrowed 
on  September  Hth,  1907,  and  $4,431.83,  bor- 


rowed on  the  19th  day  of  September,  1908; 
that  interest  was  calculated  upon  [436]  these 
amounts  at  ten  per  centum  per  annum  and 
included  in  the  notes  and  that  at  each  re- 
newal, the  interest  at  ten  per  centum,  per 
annum,  was  ascertained  upon  the  amount  of 
the  old  note  and  included  in  the  new;  that 
these  notes  were  all  executed  to  A.  H.  Hargis, 
and  made  payable  in  one  year  from  the  date 
of  the  renewals,  until  the  one  executed  on 
April  12th,  1911,  when  the  note  was  for  the 
sum  of  $11,988.90,  when  it  was  assigned  by 
Hargis  to  the  Hargis  Commercial  Bank,  and, 
thereafter,  at  the  request  of  Hargis,  it  was 
renewed  on  April  12th,  1911,  by  the  execution 
of  a  new  note  to  the  Hargis  Commercial  Bank 
and  payable  on  April  12th,  1913,  and  that 
upon  its  execution  ten  per  centum  per  annum 
interest  was  ascertained  and  included  in  the 
note;  that  it  was  renewed  again  to  the  Hargis 
Commercial  Bank,  at  the  request  of  Hargis, 
on  April  12th,  1913,  but  within  a  few  daya 
thereafter,  was  fully  paid  off  and  satisfied; 
that  at  the  time  it  was  assigned  to  the  Har- 
gis Commercial  Bank,  it  had  full  knowledge 
of  the  usury  embraced  in  it,  and  that  upon 
the  payment  of  the  second  note  executed  to 
the  Hargis  Commercial  Bank,  there  was  paid 
$2,705.08  usurious  interest,  which  appellant 
was  compelled  to  pay  to  secure  the  release 
of  his  property,  which  was  mortgage^  to 
secure  the  note  and  had  been  mortgaged  as 
a  security  for  the  indebtedness  from  the 
execution  of  the  first  note.  The  petition  was 
filed  on  the  18th  day  of  April,  1914,  and  whi-n 
considering  the  demurrer,  the  averments  uf 
the  petition  must  be  taken  as  true.  It  ap- 
pears that  Hargis  was  the  lender  of  the 
money  and  it  was  he^who  exacted  the  usurious 
interest  for  its  loan.  The  statute,  section 
2219,  subseetion  2,  Ky.  Statutes,  specifically* 
provides  that  the  excess  of  interest,  over  Che 
legal  rate,  charged  for  and  paid  for  the  loan 
or  forbearance  of  money,  may  be  recovered 
from  the  lender,  although  paid  to  his  as^- 
signee.  The  petition  shows,  beyond  question, 
that  a  large  sum  of  usurious  interest  was 
paid  by  the  appellant,  and  that  the  note 
discharged  finally  by  him  contained  the  usury, 
which  was  embraced  in  the  first  note  and 
each  of  the  renewal  notes.  It  is  well  settled, 
that  the  cause  of  action  for  the  reclamation 
of  usurious  interest  arises  when  it  has  been 
paid.  Marion  National  Bank  v.  Thompson, 
101  Ky.  277,  40  S.  W.  003;  Breckenridge  v. 
Churchill,  3  J.  J.  Marsh.  (Ky.)  11;  Rodes 
V.  Bush,  5  T.  B.  Mon.  (Ky.)  467;  Hodges  v. 
Owenings,  5  T.  B.  Mon.  (Ky.)  91;  Anderson 
y.  Trimble,  37  S.  W.  71,  18  Ky.  L.  Rep.  507; 
Rudd  V.  Anderson,  14  S.  W.  340,  12  Ky.  L. 
Rep.  489;  Smith  v.  Young,  [437]  11  Bush 
(Ky.)  393;  Parker  v.  Zweignrt,  67  S.  W.  678, 
22  ky.  L.  Rep.  113.  The  debtor  may  elect  to 
have  all   payments  made  by  hftn  upon  tha 
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indebtednesB  to  be  treated  as  payments,  first, 
upon  the  legal  interest  and  principal,  and  in 
such  case,  no  usury  can  be  sued  for,  until  the 
entire  debt  has  been  paid.  Neal  v.  Rouse, 
93  Ky.  151,  19  S.  W.  171;  Hill  v.  Ck)rnwall, 
95  Ky.  536,  26  S.  W.  540.  It  has  often  been 
held  that  the  mere  substitution  of  the  name 
of  a  new  payee  for  an  old  debt  does  not 
amount  necessarily  to  a  novation,  and  is  not 
a  payment  of  the  usury  in  the  old  debt.  The 
petition  alleges  that  Hargis  procured  the 
change  in  the  name  of  the  payee  to  be  made 
and  that  the  debt  was  finally  paid  to  him 
and  his  assignee,  jointly,  and  that  the  bank 
did  not  receive  the  transfer  in  good  faith, 
and  this  seems  to  be  a  transaction  amounting 
to  no  more  than  the  mere  change  of  the  name 
of  the  payee,  with  the  assignor,  in  whose 
hands  the  note  was  usurious,  as  the  real 
owner  of  the  note.  It  is  insisted  that  the 
petition  as  amended,  upon  its  face,  showd 
that  the  cause  of  action,  against  Hargis  for 
usury  embraced  in  the  note,  is  barred  by  the 
statute  of  limitations,'  and  for  that  reason 
that  the  demurrer  was  properly  sustained 
The  rule  formerly  was,  that  if  one  desired 
to  make  use  of  the  statute  of  limitations  as 
a  bar,  he  was  required  to  rely  upon  it,  by 
Tvay  of  a  plea  in  his  answer,  unless  the  pe- 
tition showed,  not  only  that-  the  cause  of 
action  was  barred,  but  that  there  did  not 
exist  any  ground  for  tlie  avoidance  of  the 
statutory  bar.  This  doctrine  was  announced 
in  Rankin  v.  Turner,  2  Bush  (Ky.)  555,  and 
causes  preceding  it  and  since.  The  case, 
supra,  was  an  action  for  the  recovery  of 
usury,  which  had  been  paid.  The  petition 
showed  that  more  than  one  year  had  elapsed 
after  the  cause  of  action  had  accrued  before 
the  action  was  instituted.  The  circuit  court 
sustained  a  demurrer  to  the  petition,  but  upon 
appeal  to  this  court,  the  judgment  was  re- 
versed, the  court  announcing  the  above  rule. 
Since,  however,  a  different  rule  has  been 
established,  upon  the  theory  that  a  defendant 
has. a  right  to  waive  the  statute,  if  he  desires 
to  do  so,  and  if  he  would  avail  himself  of 
lapse  of  time  as  a  peremptory  bar  to  the 
maintenance  of  a  cause  of  action  against  him, 
he  must  interpose  the  statute  by  a  plea  to 
that  effect.  Baker  v.  Begley,  155  Ky.  234, 
159  S.  W.  691 ;  Yager  v.  Kentucky  Bank,  125 
Ky.  184,  100  S.  W.  848;  Swineboard  v.  Wood, 

123  Ky.  675,  97  S.  W.  25;  Childers  v.  Bales, 

124  S.  W.  296;  Green  County  v.  Howard,  127 
Ky.  385,  105  S.  W.  897 ;  Jolly  v.  Miller,  124 
Ky.  [438]  115,  98  S.  W.  326;  Davie  v.  Louis- 
ville, 159  Ky.  252,  166  S.  W.  969.  Hence, 
the  court  was  in  error  in.  holding  that  the 
petition  as  amended  did  not  state  a  cause  of 
action  against  appellee,  Hargis,  and  dismiss- 
ing the  action  as  to  him. 

(2)   The  facts  as  disclosed  by  the  evidence 
token  upon  the  issues  made  between  the  ap* 
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pellant  and  the  Hargis  Commercial  Bank,  are 
not  involved  with  any  contradiction,  so  far  as 
affects  the  rights  of  the  bank.  There  is  some 
disagreement  between  the  testimony  of  appel- 
lant  and  appellee,  Hargis,  who  testified  as  a 
witness  for  the  bank,  as  to  what  sums  were 
embraced  in  the  original  note  and  renewals, 
and  when  it  was  that  the  ten  per  centum 
interest  was  agreed  to  be  paid  and  embraced 
in  the  notes,  but  there  is  not  any  contrariety 
of  statement,  as  to  the  amount  of  either  ot 
the  notes  or  when  executed.  There  is  not 
any  claim  by  appellant  of  any  fraud  or  mis- 
take or  overreaching  having  occurred  with 
regard  to  the  execution  of  the  original  note 
and  its  various  renewals,  but  it  is  simply  a 
question  of  how  much  usury  was  embraced 
in  the  notes  and  from  whom  appellant  may 
reclaim  it.  The  note  for  the  original  debt 
was  secured  by  a  mortgage  upon  the  real 
estate  and  each  renewal  of  that  note  was 
similarly  secured.  The  notes  were  made  pay> 
able  to  A.  H.  Hargis,  but  negotiable  at  some 
banking  institution  named  in  the  notes,  and 
the  note  which  was  executed  on  April  12th, 

1911,  and  which  became  due  on  April  12th, 

1912,  for  the  sum  of  $11,988.90  was  payable 
to  A.  H.  Hargis,  but  not  negotiable  and  pay- 
able at  the  First  National  Bank,  of  Jackson. 
On  Noveml)er  2l8t,  1911,  A.  H.  Hargis  sold 
this  note  to  the  Phoenix  &  Third  National 
Bank,  of  Lexington,  Ky.,  and  endorsed  it  to 
the  purchaser  by  writing  his  name  across  the 
back  of  it.  The  Phoenix  &  Third  National 
Bank  paid  him  for  the  note  an  amount  equal 
to  the  sum  called  for  in  the  note,  less  a  dis- 
count of  six  per  cent.,  which  amounted  to 
$281.74.  The  amount  for  which  the  note  was 
sold  was  deposited  to  the  credit  of  A.  H.  Har- 
gis, and  he  used  it  in  purchasing  stock  in 
the  Hargis  Commercial  Bank,  which  was  a 
banking  corporation,  then  under  process  of 
being  organized.  When  it  was  organized  aud 
commenced  to  do  business,  A.  H.  Hargis  be- 
came its  president  and  has  been  since  that 
time.  Thereafter,  the  Phoenix  &  Third  Na- 
tional Bank  proposed  to  sell  the  note  of  the 
appellant  to  the  Hargis  Commercial  Bank, 
which  accepted  the  offer  and  purchased  the 
note  on  the  [439]  22nd  day  of  January,  1912, 
at  a  six  per  cent,  discount,  which  amounted 
to  the  sum  of  $165.80.  It  was  transferred  to 
the  Hargis  Commercial  Bank  by  the  Phoenix 
&  Third  National  Bank,  without  recourse. 

When  the  proposition  was  made  to  the  Har- 
gis Commercial  Bank  to  purchase  the  note, 
the  matter  was  submitted  to  the  committee 
of  directors  of  the  institution,  which  had  con- 
trol of  the  purchase  and  discounting  of 
securities  and  it  was  determined  to  make  the 
purchase  of  the  note.  When  the  note  was 
transferred  to  the  Phoenix  &  Third  National 
Bank,  its  officers  had  no  knowledge  of  the 
fact,  that  the  note  contained  any  usury  or 
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any  other  infirmity,  and  when  it  was  pur< 
chased  by  the  Hargis  Commercial  Bank,  none 
of  its  officers,  with  the  exception  of  A.  H. 
Hargis,  had  knowledge,  that  it  contained  any 
usury,  nor  any  reason  to  belieye  that  there 
was  any  infirmity  in  the  note.  When  the 
note  became  due,  appellant,  on  the  12th  day 
of  April,  1012,  executed  a  note  to  the  Hargis 
Commercial  Bank  for  the  sum  of  $12,648.10, 
due  and  payable  on  April  12th,  1913.  This 
note  embraced  the  unpaid  portion  of  the  note 
which  had  been  purchased  from  the  Phoenix 
&  Third  National  Bank  and  ten  per  cent, 
interest  thereon  for  one  year,  which  was 
added  to  the  amount  of  the  note,  and  he 
executed  a  mortgage  to  secure  its  payment. 
The  note  which  was  executed  to  Hargis  on 
April  12th,  1911,  and  by  him  transferred  to 
the  Phoenix  &  Third  National  Bank,  and  bv 
it  to  the  Hargis  Commercial  Bank,  was  can- 
c(?lled  and  turned  over  to  the  appellant. 
When  the  note  last  mentioned  became  due  on 
April  12th,  1913,  appellant  renewed  the  debt 
by  the  execution  of  another  note  for  it,  but 
in  five  or  six  days,  thereafter,  discharged  it, 
by  paying  the  amount  of  it  to  the  Hargin 
Commercial  Bank.  There  does  not  seem  to 
be  any  controversy,  as  to  the  amount  of  new 
usury,  which  was  ascertained  and  included 
in  the  first  note  executed  by  appellant  to  the 
Hargis  Commercial  Bank,  and  paid  by  him, 
when  he  discharged  the  note — the  sum  being 
the  amount  for  which  the  court  rendered  judg- 
ment in  appellant's  favor  against  the  bank. 
There  can  be  no  doubt  that  appellant  should 
have  had  judgment  for  that  sum,  as  it  wau 
beyond  question  usurious  interest  and  wari 
paid  to  the  bank.  The  question  for  deter- 
mination is:  Is  appellant,  under  the  facts, 
entitled  to  recover  of  the  Hargis  Commercial 
Bank  the  entire  amount  of  usury,  which  he 
paid  [440]  for  the  loan  of  the  money,  which 
he  borrowed  from  Hargis,  from  the  beginning? 
The  large  number  of  cases  which  have  been 
decided  by  this  court,  from  its  organization 
until  now,  and  which  deal  with  questions  of 
usury,  and  the  great  difference  in  the  facts 
of  the  cases,  and  the  different  requirements 
of  the  statute  laws  relating  to  usury,  liave 
caused  many  expressions  in  the  different  opin- 
ions, which  make  many  of  them  very  difficult 
of  reconcilement  with  each  other.  It  is  un- 
necessary for  the  decision  of  the  question 
here,  to  concern  ourselves  with  what  may  be 
the  relative  rights  of  appellee,  Hargis  and 
appellant,  as  the  issues  between  them  have 
never  been  made,  and  a  discussion  of  same 
upon  a  supposed  state  of  facts,  might  lead  to 
confusion.  The  bank  insists  that  it  was  an 
innocent  purchaser,  for  value,  of  the  note, 
which  appellant  had  executed  to  Hargis  and 
that  it  was  without  knowledge  of  the  usury 
embraced  in  it  and  that  appellant  having 
discharged  this  note  by  executing  a  new  one 


payable  to  it  and  thereby  procured  it  to  ic- 
lease  Hargis,  as  an  endorser  of  the  note, 
that  while  it  is  liable  for  the  new  usury 
which  it  put  in  it,  it  is  not  liable  for  the 
old  usury,  which  was  embraced  in  it,  when 
it  was  transferred  to  it,  and  which  was  car- 
ried into  the  n«w  note  from  the  old.  In  other 
words,  while  Hargis  might  be  liable  to  appel- 
lant for  the  usury,  which  was  in  the  old  note, 
the  bank  is  liable  only  for  the  usury,  which  it 
exacted,  as  the  new  note,  in  its  hands  con- 
tained no  other  usury.  In  the  earlier  decisions 
of  this  court,  it  was  held  that  a  change  in 
the  obligors,  in  an  obligation  given  in  renewal 
of  a  prior  debt,  was  a  novation,  which  ha^l 
the  effect  to  discharge  the  old  obligation,  as 
if  paid,  and  to  set  the  statute  of  limitations 
running,  as  to  any  usury  embraced  in  t\H 
old  obligation,  but  the  consideration  for  the 
new  obligation  should  be  deemed  to  be  valici, 
although  it  in  fact  embraced  the  usury  in 
the  old  obligation.  However,  this  doctriue 
has  long  since  been  abandoned,  and  for  many 
years,  it  has  been  held,  that,  although  the 
obligation  given  in  renewal  of  a  debt  con- 
taining usury,  should  be  signed  by  obligors, 
other  than  those  originally  bound,  if  the  orig- 
inal obligor  is  still  bound,  all  usury  may  be 
purged  from  the  transaction,  as  long  as  the 
original  obligor  remains  bound.  Hill  v.  Corn- 
wall, 95  Ky.  536,  26  S.  W.  540;  Hart  v. 
Hayden,  79  Ky.  346;  Rudd  v.  Planters*  Bank. 
78  Ky.  513.  It  will  be  observed  that  under 
[441]  this  rule  the  usury  may  be  complained 
of,  only,  so  long  as  the  original  obligor  is 
bound.  It  would  seem,  that  if  a  transaction 
should  be  had,  by  which  an  old  obligation  in 
discharged  by  the  execution  of  a  new  one, 
which  has  for  its  undertaking  an  obligation 
to  pay  a  new  payee,  other  than  the  one  named 
in  the  old  obligation,  that  this  would  amount 
to  a  payment  of  usury  embraced  in  the  old 
obligation,  and  that  the  new  one  would  have  a 
consideration,  which  was  free  from  taint.  It 
has,  however,  been  held,  that  a  mere  changt^ 
in  the  name  of  the  payee,  in  the  new  obliga- 
tion, given  in  discharge  of  an  old  one,  and  in 
satisfaction  of  it,  is  not  a  payment  of  usury 
embraced  in  the  old  obligation  and  it  may 
still  be  complained  of.  In  support  of  thn 
doctrine,  Fitzpatrick  v.  Apperson,  79  Ky.  272, 
and  Shirley  v.  Stephenson,  104  Ky.  518^  47  S. 
W.  681,  are  invoked,  and  other  cases,  wherein, 
the  language  of  the  opinions  in  those  casein, 
has  been  referred  to  and  approved,  although 
in  many  of  the  cases  the  change  in  the  name 
of  the  payee  was  not  involved.  A  reading  of 
Shirley  v.  Stevenson,  supra,  demonstrates  thac 
the  court  in  that  opinion  had  in  mind  thi* 
mere  substitution  of  the  name  of  a  new  payee 
for  some  hidden  purpose,  when  the  obligee, 
■  in  fact,  and  the  beneficial  holder  of  the  paper 
was  the  same  old  payee.  In  that  case  Shirley 
owed  a  debt  to   Stevenson,   which   was  evi- 
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denced  by  a  note.  This  note  was,  prcsumabl.T, 
given  up  to  Shirley  and,  in  place  uf  it,  'he 
executed  a  note  payable  to  two  of  Stevenson's 
daughters,  and  thereafter  the  debt  was  again 
secured  by  the  execution  of  another  note  to 
Stevenson's  wife,  and  the  note  payable  to  the 
daughters  given  up  to  Shirley,  and  upon  an- 
other appeal  to  this  court  it  was  decided,  that 
the  change  of  one  payee  to  another  in  that 
ease  was  a  valid  and  good  faith  trans- 
action, in  each  instance,  and  that  the  wife 
could  not  be  made  liable  for  usury  paid  by 
Shirley  to  either  the  daughters  or  to  Steven- 
son, the  original  obligee  in  the  debt.  Stephen- 
son V.  Shirley  (Ky.)  60  S.  W.  387.  In  Fitz- 
patrick  v.  Apperson,  supra,  Apperson  had 
been  the  attorney  for  a  bank,  and  as  such  had 
recovered  a  judgment  in  favor  of  the  bank 
against  Fitzpatrick,  under  which  Fitzpatrick*s 
lands  were  sold,  and  thereafter  Apperson  be- 
came the  owner  of  the  unpaid  judgments,  and 
notes  were  executed  to  him  by  Fitzpatrick 
and  another  in  satisfaction  of  the  judgments. 
Apperson,  being  attorney  for  the  bank  and 
acquainted  with  the  usury  [442]  in  the  trand- 
action,  was  not  an  innocent  holder  for  a 
valuable  consideration.  It  has,  also,  been  con- 
sistently held,  that  an  heir  or  devisee  or  the 
administrator  of  the  holder  of  a  usurious 
obligation,  and  who  comes  into  possession  of 
it  by  reason  of  being  an  heir,  devisee  or  per- 
sonal representative  of  the  original  holder, 
and  the  obligation  is  renewed  to  such  heir  or 
devisee,  or  personal  representative  that  it  is 
not  a  payment  of  the  usury  in  the  old  obliga- 
tion, and  the  new  one  can  be  impeached  be- 
cause of  the  usury.  Smith  v.  Broyles,  15  B. 
Men.  (Ky.)  461;  Humphreys  v.  Pearce,  1 
Duv.  (Ky.)  237;  Eggen  v.  Houston,  11  Ky. 
L.  Rep.  235,  13  S.  W.  910,  and  many  others. 
It  was,  however,  held  that  where  an  heir 
received  a  usurious  note,  which  had  been 
executed  to  his  intestate,  in  lieu  of  the  heir's 
part  of  the  distributable  estate,  and  then  at 
the  request  of  the  obligors  in  the  note,  gave 
it  up,  and  in  place  of  it  or  in  satisfaction  o/ 
it,  they  executed  a  new  note,  payable  to  th'^ 
heir,  it  was  held  upon  a  plea  of  usury  against 
it,  that  only  the  heir's  portion  of  the  usury 
embraced  in  his  ancestor's  note,  which  would 
have  been  inherited  by  him,  should  be  elim- 
inated. Perrin  v.  Ammereman,  2  Ky.  Opin- 
ions 616.  In  Smith  v.  Broyles,  supra,  in 
accordance  with  this  principle,  it  was  held 
that  where  a  residuary  devisee,  who  has  re- 
ceived a  note  from  the  executor,  which  con^ 
tained  usury  as  a  portion  of  the  residuary 
estate  and  the  note  was  renewed  to  him  by  a 
new  note,  the  usury  may  be  deducted  from 
the  note  for  the  reason  that  the  residuary 
*  devisee  has  lost  nothing  by  the  execution  of 
the  new  note. 

The  mere  assignment  of  a  usurious  obliga- 
tion does  not  pay  the  usury,  nor  set  the  stat- 
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ute  of  limitations  to  running,  because  it  i& 
the  same  usurious  obligation,  and  no  trans- 
action has  occurred  sufficient  to  make  a  nova- 
tion, which  could  be  deemed  a  payment  of  the 
note  and  a  discharge  of  it.  In  Parker  ▼. 
Zweigart,  22  Ky.  L.  Rep.  113,  66  S.  W.  678, 
it  was  broadly  stated,  that  a  mere  assign- 
ment carried  with  it  into  the  hands  of  the 
obligee  the  taint  of  all  the  usury  that  was 
contained  in  it.  There  is,  however,  a  line  of 
cases,  as  Blades  v.  Newman,  43  S.  W.  176, 
19  Ky.  L.  Rep.  1063;  Smith  v.  Stone,  17  L 
Mon.  (Ky.)  171;  McBrayer  v.  Collins,  18  B. 
Mon.  (Ky.)  664;  Wooldridge  v.  Gates,  2  J.  J. 
Marsh.  (Ky.)  223,  in  which  the  principle  is 
recognized,  that  if  an  obligor  in  a  usurious 
note  or  obligation  urges,  induces,  or  procures 
an  innocent  third  party  to  purchase  the  note 
and  take  an  assignment  [443]  of  it  without 
knowledge  of  its  infirmity,  the  obligor  will 
be  estopped  from  setting  up  a  plea  of  usury 
to  its  collection.  The  case  of  Ryan  v.  Logan 
County  Bank,  55  S.  W.  714,  21  Ky.  L.  Rep. 
1518,  holds  that  no  claim  of  usury  can  bo 
made  against  one,  who  is  an  innocent  pur- 
chaser of  a  note  for  value,  which  contains 
usury,  where  the  obligor  to  induce  the  pur- 
chase, represented  that  the  note  was  without 
inlirmity  and  would  be  paid.  Where  an  inno- 
cent purchaser  for  value,  and  without  notice 
of  the  usury  in  the  note,  has  been  induced  to 
purchase  it  by  the  obligor,  the  obligor  is 
estopped  to  set  up  a  claim  of  usury  in  the 
note  as  against  the  assignee,  either  before  or 
after  he  executes  a  new  note  payable  to  the 
assignee,  instead  of  the  old  debt,  and  when 
he  executes  a  new  note  to  the  assignee  and 
thereby  discharges  the  old  debt,  he  can  re- 
claim the  usury  in  it  from  the  lender  by  a 
seasonable  action  for  its  recovery. 

If  the  assignee  of  a  usurious  obligation 
takes  it,  with  the  full  knowledge  of  the  fact, 
that  it  embraces  usury,  and  thereafter  the 
obligor  discharges  it  by  executing  a  new  note 
to  the  assignee  for  the  old  debt,  he  is  not 
estopped  nor  precluded  from  complaining  as 
against  the  payee  in  the  new  note  of  the 
usury,  when  it  is  attempted  to  be  collected, 
but  if  an  innocent  third  party,  without  knowl- 
edge of  the  fact,  that  an  obligation  contains 
usury,  becomes  the  holder  and  purchaser  of 
it  for  a  valuable  consideration,  and  thereafter' 
the  obligor  discharges  it,  by  executing  a  new 
note  payable  to  the  innocent  holder  for  the 
old  note,  a  new  debt  is  thereby  created,  and 
the  consideration  for  the  new  note  will  Ot; 
deemed  a  valid  one,  although  the  usury  from 
the  old  debt  was  carried  over  into  the  new 
without  the  knowledge  of  the  payee,  and  when 
the  obligor  pays  the  new  note,  he  will  not 
have  any  cause  of  action  against  the  payee 
of  the  new  note  for  the  usury  which  was 
brought  into  it  from  the  old  note  nor  can  he 
resist  the  payment  of  the  new  note,  by  a  plea 
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of  usury.  This  principle  holds  expressly  where 
the  obligor,  by  the  execution  of  the  new  note, 
causes  the  assignee  of  the  old  obligation  to 
thereby  discharge  from  liability  the  assignor 
upon  it.  In  such  a  state  of  facts,  the  usury 
embraced  in  the  debt,  when  paid,  must  be  re- 
claimed from  the  original  lender  and  not  from 
the  payee  in  the  new  note.  The  fact  that  the 
statute,  section  2219,  Ky.  Statutes,  authorizes 
the  recovery  of  usurious  interest  from  the 
lender,  [444]  where  it  has  been  paid  to  the 
assignee,  seems  to  contemplate  the  existence 
of  transactions,  in  which  it  is  not  recoverable 
against  the  assignee.  The  principle  above 
stated  is  declared  in  39  Cyc.  1005,  1006,  a? 
follows: 

"If  the  renewal  of  a  usurious  note  be  made 
to  a  new  party,  who  takes  the  obligation  with 
the  full  knowledge  of  the  usury  in  the  orig- 
inal note,  the  renewal  is  usurious  in  his 
hands. 

''When  the  debtor  under  a  usurious  obliga- 
tion, which  has  come  into  the  hands  of  an 
innocent  purchaser  for  value,  executes  a  new 
note  to  such  third  person,  he  will  be  deemed 
to  have  waived  his  right  to  set  up  usury 
and  the  new  note  will  be  deemed  to  be  upon 
a  valid  consideration.     .     .     ." 

In  Clark  v.  Rodes,  12  Bush  (Ky.)  13, 
Kodes,  as  the  assignor  of  Graham,  sued  Clark 
upon  a  note,  which  he  held  as  assignee  of 
Graham,  and  by  agreement  of  parties,  judg- 
ment was  rendered  against  Clark  upon  the 
note.  Clark  thereafter  paid  the  judgment  and 
instituted  a  suit  against  Rodes  and  Graham 
to  recover  usury  embraced  in  the  note.  It 
was  held,  that  the  agreed  judgment  by  which 
Kodes  released  Graham  as  the  assignor  of  the 
note  was  equivalent  to  the  executive  of  a 
new  note  in  satisfaction  of  the  debt  to  Rodeo, 
and  hence  amounted  to  a  payment  of  the 
usury  to  Graham  upon  the  date  of  the  agreed 
judgment.  Rhodes  was  not  held  liable  for 
any  usury  embraced  in  the  note  sued  on,  and 
the  opinion  of  the  court  in  that  case  sus- 
tiiins  tlie  principle  above  enunciated.  It  was, 
also,  declared  in  Ryan  v.  Logan  County  Bank, 
supra,  that  if  a  new  note  is  executed  to  the 
assignee  for  an  old  obligation  containing 
usury  of  which  the  assignee  had  not  knowl- 
,edgc  and  the  assignor  released  from  liability, 
that  the  debtor  is  estopped  to  complain  of 
any  usury  in  the  new  note,  as  against  the 
assignee.  In  Stone  v.  McConnell,  1  Duv. 
(Ky.)  54,  it  was  held  that  the  execution  of  a 
new  note  to  an  assignee  for  an  old  debt,  which 
IS  tainted  with  the  usury,  the  assignee  being 
an  innocent  holder  for  value,  that  the  obligot, 
in  the  new  note,  is  estopped  from  complain- 
ing of  usury  in  it,  as  against  the  payee.  1^. 
was  said  in  that  case,  that  the  new  note 
payable  to  the  assignee  released  the  assignor 
ifrom  liability  on  the  old  note,  and  that  the 
transaction   amounted   to  a  payment  of  the 


old  note,  and  that  no  right  of  action  or  do- 
fen'se  for  the  usury  previously  paid  on  the 
old  obligation  existed  against  the  [445]  payee 
in  the  second  note.  The  same  doctrine  was 
upheld  in  Breckinridge  v.  Churchill,  3  J.  J. 
Marsh.  (Ky.)  11;  Clark  v.  Rodes,  supra; 
Stephenson  v.  Shirley,  60  S.  W.  387.  ThH 
same  principle  is  recognized  in  one  form  or 
another  in  Parker  t.  Zweigart,  supra;  Beatly 
y.  Ralls,  3  Ky.  L.  Rep.  (abstract)  386;  Gayle 
V.  Gayle,  and  Ky.  Opns.  40 ;  McCrae  v.  Gunter, 
18  S.  W.  1034,  14  Ky.  L.  Rep.  5;  Anderson  v. 
Exchange  Bank,  13  Ky.  L.  Rep.  (abstract) 
735;  39  Cyc.  1078.  Hence,  if  the  holder  is 
in  good  faith  a  purchaser  for  value  of  a 
usurious  obligation,  but  without  knowledge 
of  the  fact  that  usury  is  embraced  in  it«  and 
the  debtor  obtains  an  extension  of  time  lu 
which  to  pay  it,  and  induces  the  holder  to 
accept  a  new  note,  payable  to  the  innocent 
holder,  and  thereby  obtains  his  old  note,  and 
the  assignor  upon  the  old  note  is  thereby  re- 
leased from  liability,  the  debtor,  upon  the 
payment  of  the  new  note,  can  not  recover  the 
usury  brought  forward  from  the  old  note  into 
it,  as  against  the  payee  of  the  new  note,  but 
must  look  to  the  lender. 

( 3 )  The  principle  is  well  settled,  that  the 
knowledge  of  an  agent  is  imputed  to  his 
principal  in  the  absence  of  actual  laiowledge 
by  the  principal,  upon  the  presumption  that 
the  agent  will  do  his  duty  and  will  not  fail 
to  divulge  his  knowledge  to  his  principal,  but 
the  reason  for  this  presumption  fails,  when 
the  agent  is  engaged  in  a  transaction,  in 
which  his  interests  are  adverse  to  the  inter- 
ests of  the  principal,  or  where  he  is  engaged 
in  a  scheme  to  defraud  his  principal,  or  when 
the  facts  present  such  a  state  of  case,  it  will 
not  be  presumed  that  the  agent  has  com- 
municated his  knowledge  to  the  principal,  and 
hence  the  principal  is  not  charged  with  knowl- 
edge of  the  agent.  Miller  v.  Jones,  107  S.  W. 
783;  32  Ky.  L.  Rep.  1078;  Randolph  v.  Bal- 
lard County  Bank,  142  Ky.  145,  134  S.  W. 
165;  Day  v.  Exchange  Bank,  117  Ky.  357, 
78  S.  W.  132;  Sebald  v.  Citizens'  Deposit 
Bank  (Ky.)  105  S.  W.  130;  Perry  on  Trusts, 
vol.  1,  section  22.  The  cases  of  Mutual  Life 
Ins.  Co.  V.  Chosen  Friends  Lodge,  No.  2  I.  O. 
O.  F.  03  S.  W.  1044,  29  Ky.  L.  Rep.  394,  and 
Citizens'  Sav.  Bank  v.  Walden,  52  S.  W.  953, 
29  Ky.  L.  Rep.  739,  are  cases  which  were 
decided  upon  the  principle,  that  where  an 
officer  of  a  corporation  does  an  act,  which 
constitutes  a  fraud  upon  another  corporation, 
of  which  he  is,  also,  an  officer,  the  first  men- 
tioned corporation  is  chargeable  with  notice 
of  the  nature  of  the  transaction,  although  the 
fraud  is  perpetrated  for  his  own  benefit, 
where  he,  also,  represents  the  corporation  in  • 
the  transaction.  The  case  at  bar  does  not 
fall  within  that  rule,  as  there  was  [446]  no 
fraud  perpetrated  by  Hargia  upon  the  appel- 
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iant  in  any  of  the  transactions,  and  neither 
does  it  appear  that  he  alone  conducted  the 
transactions,  by  which  the  note  was  purchased 
from  the  Phoenix  &  Third  National  Bank. 
Neither  does  it  appear  that  any  fraud  was 
perpetrated  upon  appellant,  when  he  executed 
a  note  to  the  Hargis  Commercial  Bank,  by 
which  he  paid  off  and  satisfied  the  old  note, 
which  he  had  executed  to  Hargis,  and  caused 
the  bank  to  release  Hargis  as  assignor  of  the 
note.  He  was  well  apprised  of  all  the  factd 
in  the  case,  nor  does  it  definitely  appear  that 
Hargis  conducted  the  latter  transaction,  but 
it  is  very  apparent^  that  his  interests  in  the 
matter  were  adverse  to  the  interests  of  hiA 
principal,  and  his  knowledge  cannot  be  im- 
puted to  it.  It  does  not  appear  from  the 
evidence  that  the  discount  committee  of  the 
bank,  to  whom  the  offer  to  buy  the  note  was 
submitted,  had  any  knowledge  of  any  infirm- 
ity in  it.  Hargis  did  not  divulge  to  thera 
or  to  any  other  officer  of  the  bank  the  knowl- 
edge which  he  possessed,  and  under  the  cir- 
cumstances, the  presumption  would  be  that 
he  failed  to  transmit  any  knowledge,  which 
he  had,  to  the  bank,  on  the  infirmities  in  the 
note,  and  hence  the  bank  could  not  be  charge- 
able with  his  knowledge.  The  evidence  clearly 
shows  that  the  bank  was  an  innocent  pur- 
chaser of  the  appellant's  note  for  value,  with- 
out notice  of  the  usury  embraced  in  it,  and 
while  being  such  holder,  the  appellant,  who 
had  full  knowledge  of  the  infirmity  of  the 
note,  discharged  it  by  executing  a  new  note 
payable  to  the  bank,  which  the  bank  accepted 
for  the  old  note  and  thereby  released  Hargis 
as  an  endorser  upon  the  debt.  The  new  note, 
so  far  as  the  bank  is  concerned,  is  deemed  to 
be  executed  for  a  valid  consideration,  except 
to  the  extent  of  the  additional  usury,  which 
was  included  in  the  note  at  the  time  of  its 
execution  to  the  bank,  and  the  appellant  must 
look  to  the  lender  of  the  money,  which  com- 
posed the  old  note,  for«the  reclamation  of  the 
usury  embraced  in  it,  but  whether  such 
lender  can  be  made  liable  for  it  to  appellant, 
at  this  time,  we  do  not  decide. 

It  is,  therefore,  ordered  that  the  judgment 
appealed  from  be  reversed  as  to  the  appellee, 
A.  H.  Hargis,  and  affirmed  as  to  the  appellee, 
Hargis  Commercial  Bank,  upon  both  the  orig- 
inal and  cross  appeals,  and  the  cause  is 
remanded  for  other  proper  proceedings. 

HOTIL 

The  holding  in  the  reported  case  to  the 
effect  that  the  renewal  of  a  usurious  note  by 
the  substitution  of  a  new  note  payable  to  a 
person  other  than  the  original  grantee,  where 
in  fact  ^he  original  obligee  remains  the  real 
beneficiary,  does  not  purge  ,the  transaction 
of  usury,  and  that  an  assignee  of  the  original 
contract  taking  it  with  knowledge  of  the 
Ann.  Gas.  1918A — #9. 


usury  cannot  purge  the  note  of  usury  by 
taking  a  new  note  from  the  debtor,  is  sup- 
ported by  the  great  majority  of  cases  in 
which  these  questions  have  been  determined. 
See  the  note  to  Person  v.  Mattson,  reported 
ante,  this  volume,  at  page  747. 
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Iowa  Suprone  Court— October  20,  1915. 


172  Iowa  277;  154  N.  W.  477. 


WitBesMS   —  Oomp«teaey  —  Tri 

tioA  with  F«ra*a  Since  Deeeaaed  -* 
Peveoa  OTerhearIng  Coinrersatioa. 

In  an  action  against  an  administrator  for 
compensation  for  services  rendered  to  de- 
ceased, daughters  of  plaintiff  were  not  in- 
competent, under  Code;  §  4004,  to  testify  as 
to  conversations  overheard  by  them  between 
decedent  and  plaintiff  wherein  decedent 
promised  to  compensate  plaintiff,  since  the 
conversations  did  not  constitute  a  personal 
transaction  between  witnesses  and  the  de- 
ceased* 

[See  Ann.  Cas.  1913E  795.] 

Husband  and  Wife  —  Serrioea  of  Wife 
—  Rigl&t  to  BeooTer  in  Own  Name. 

Where  a  husband  has  consented  that  his 
wife  might  render  services  and  nursing  to  a 
person  since  deceased,  the  wife  may  maintain 
an  action  for  compensation  in  her  own  name 
under  Code,  §  3162, .  providing  that  a  wife 
may  receive  the  wages  of  her  personal  labor 
and  maintain  an  action  therefor  in  her  name 
as  if  unmarried. 

[See  generisilly  Ann.  CaS.  19150  1185.] 

Witnesses  —  Con&petenoy  —  Tranaao- 
tion  wiili  Person  Since  Deeeaaed  — 
Denial  of  Ezeention  of  Beeeipt; 

In  an  action  against  an  administrator  lor 
compensation  for  services  rendered  to  de- 
ceased, wherein  the  administrator  claimed 
full  payment  and  settlement,  plaintiff  \^A's 
not  incompetent  to  testify  that  she' had  tC(>t 
signed  the  receipt  produced,  the  probatrve 
force  of  which  depended  entirely  upori  the 
genuineness  of  her  signature,  but  of  whicli 
receipt  it  did  not  appear  that  decedent  had 
any  personal  knowledge,  under  Gode>  §  4604, 
providing  that  no  party  to  an  action  shall 
be  examined  as  a  witness  as  to  any  personal 
transactions  or  communications  between  such 
witnesses  aqd  a  perjson  at  the  commencement 
of  such  examination  deceased. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Monroe  coun- 
ty:   HuNTEB,  Judge.  ' 
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Action  by  Mary  A.  Tucker,  plaintiff,  against 
W.  A.  Anderson,  administrator,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facta  are  stated  in  the  opinion.    Affirmed 

p 

John  R.  Price  for  appellant. 
John  T.  Clarkaon  for  appellee. 

[278]  Gatnob,  J. — Plaintiff  claims  compen- 
sation for  services  rendered  Thomas  A.  Bowen, 
now  deceased.  The  defendant,  Anderson,  is  the 
administrator  of  his  estate.  The  claim  is  for 
board,  lodging,  nursing  and  care  from  June 
20,  1908,  to  about  August  20,  1911,  at  the 
rate  of  $10  per  week,  less  $553,  paid  thereon 
by  the  deceased  during  his  lifetime.  Plain- 
tiff states  her  claim  as  follows: 

That,  on  or  about  June  20,  1908,  she 
entered  into  an  oral  contract  with  Thomas 
Bowen  by  which  she  agreed  to  take  him  into 
lier  home,  furnish  him  with  reasonable  care, 
comforts,  [279]  nursing,  attention  and  food 
for  and  during  his  natural  life;  that  the  de- 
cedent, in  consideration  thereof,  agreed  to 
execute  a  will  in  her  favor  by  which,  upon  his 
death,  she  would  receive  and  become  vested 
with  all  the  property  of  every  kind  and  char- 
acter which  he  owned  or  possessed  at  the  time 
of  his  death;  that,  in  pursuance  of  such  con- 
tract, Bowen  entered  the  plaintiff's  home  and 
resided  with  her  therein  from  June  20,  1908, 
until  about  August  20,  1911;  that  thereafter, 
under  and  by  virtue  of  said  contract,  she 
furnished  decedent  with  a  home,  gave  him 
care  and  attention,  furnished  him  all  his  food, 
nursed  and  cared  for  him  in  sickness  and 
provided  him  with  all  the  necessaries  and 
comforts  of  life  within  the  limits  of  her 
means,  up  to  about  August  20,  1911;  that, 
on  the  20th  of  August,  1911,  without  any 
grounds  therefor,  but  for  reasons  sufliciently 
satisfactory  to  decedent,  he  left  plaintiff's 
home;  that,  upon  his  leaving,  she  demanded 
compensation  for  the  services  rendered;  tliat 
he  thereupon  stated  and  agreed  that  he  would 
pay  plaintiff  well  and  fully  therefor,  and 
would  pay  her  a  reasonable  sum  per  week  for 
all  the  services  rendered  and  food  and  lodg- 
ing furnished  during  the  time  that  he  re- 
mained at  her  home,  from  June  20,  1908,  to 
on  or  about  August  20,  1911;  that,  when 
decedent  left  plaintiff's  home,  he  paid  her 
$553  to  apply  in  part  payment  for  the 
services,  nursing,  food  and  lodging  fumiRhed: 
that  the  services  were  actually  worth  $10  a 
week,  and  no  part  has  been  paid  except  the 
$553. 

Defendant,  in  his  answer,  denies  each  and 
every  allegation  of  plaintiff's  claim,  except 
that  he  admits  that  Thomas  Bowen  for  a 
time  resided  with  the  plaintiff;  denies  that 
he  resided  the  length  of  time  claimed;  denies 
that  the  services  rendered  were  of  the  value 
claimed.     For  an  affirmative  defense,  he  sav^ 


that  the  $5r>3  paid  by  decedent  to  plaintilT 
was  in  full  payment  of  all  claims  and  demands 
of  whatever  kind  or  nature  plaintiff  or  her 
husband  had  against  Thomas  Bowen  for  the 
services  rendered,  up  to  and  including  the 
[280]  31st  of  July,  1911,  and  was  so  accepted 
by  the  plaintiff  at  the  time. 

Upon  these  issues,  the  cause  was  tried  to 
a  jury  and  a  verdict  rendered  for  the  plaintiff 
for  the  full  amount  of  her  claim,  less  the 
$553  admitted  to  have  been  i>aid  by  decedent 
The  claim  was  therefore  allowed  by  the  court 
as  the  claim  against  the  estate  for  the  amount 
found  by  the  jury.  From  this^  the  defendant 
appeals,  and  alleges  several  errors  upon  which 
he  predicates  a  right  to  have  the  cause 
reversed. 

It  is  not  contended  by  the  defendant  that 
the  evidence,  if  properly  admitted,  did  not 
justify  the  verdict  returned  by  the  jury. 
However  that  may  be,  wc  have  examined  the 
record  and  find  evidence  sufficient  to  sustain 
the  verdict.  We  are  not  concerned,  therefore, 
with  the  sufficiency  of  the  evidence  to  justify 
the  verdict.  That  question  was  submitted  to 
.the  jury  and  determined  by  it  on  evidence 
which,  if  competent,  sufficiently  supports  the 
jury's  finding.  We  turn,  therefore,  to  the 
record  for  the  purpose  of  ascertaining  whether 
or  not  the  case  was  fairly  submitted  to  the 
jury  upon  evidence  proper  to  be  considered 
by  them  in  reaching  the  verdict. 

It  is  contended  by  defendant  in  this  appeal 
that  the  court  erred  in  the  admission  of  evi- 
dence, and  that  these  errors  were  prejudicial 
to  the  defendant.  Appellant  has  assigned 
several  errors,  some  of  which  would  not  have 
been  assigned  except  for  a  misapprehension 
of  what  the  record  shows. 

Before  proceeding  to  the  real  question  in 
this  case,  we  will  say  that  the  fourth,  seventh 
and  eighth  errors  are  all  predicated  upon 
the  supposition  that  the  court  rejected  evi- 
dence offered  by  the  defendant,  known  in  the 
record  as  Exhibits  I'and  2.  These  exhibits 
consist  of  written  instruments  to  which  were 
attached  the  signature  of  the  plaintiff.  These 
were  offered  for  the  purpose  of  comparison 
with  the  signature  in  dispute.  We  find  that 
the  appellant  is  in  error  in  supposing  thai 
the  court  rejected  these.  The  record  showi 
that  they  were  offered  and  admitted  and,  we 
must  presume,  [281]  submitted  to  the  jury 
for  comparison  with  the  disputed  signature 

I.  The  first  matter  complained  of  to  which 
we  turn  our  attention  is  the  action  of  the 
court  in  permitting  the  witnesses  Blanch'? 
Davis  and  Sadie  Scott  to  testify  in  behalf 
of  pUintiff.  The  theory  of  the  defendant  ij 
that  these  witnesses  were  not  competent  to 
testify,  not  that  the  evidence  was  incompetent. 
This  objection  is  based  upon  the  provisions 
of  Sec.  4004  of  the  Code,  which  reads  a.« 
follows: 


TUCKER  V. 

nt  lo 

*^No  party  to  any  action  or  proceeding,  nor 
any  person  interested  in  the  event  thereof, 
nor  any  person  from,  through  or  under  whom 
any  such  party  or  interested  person  derivee 
any  interest  or  title  hy  assignment  <Mr  other- 
wise, and  no  husband  or  wife  of  any  said 
party  or  person,  shall  be  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction  or 
communication  between  such  witness  and  a 
person  at  the  commencement  of  such  exam- 
ination deceased,  .  .  .  against  the  execu- 
tor, administrator,  heir  at  law,  next  of  kin, 
assignee,  legatee,  devisee,  or  survivor  ofauch 
deceased  person." 

It  appears  that  these  witnesses,  Sadie  Scott 
and  Blanche  Davis,  are  daughters  of  Mrs. 
Tucker,  the  plaintiff.  The  matter  drawn  out 
snd  of  which  complaint  is  made  did  not  relate 
to  any  personal  transaction  between  these  wit- 
nesses and  the  deceased.  The  testimony  of 
these  two  witnesses  is  substantially  the  same, 
and  is  to  the  effect  that  the  deceased  lived 
with  their  mother  three  or  four  years;  that 
the  mother  took  care  of  him;  that  he  had  a 
running  sore  on  his  leg,  and  had  to  be  lifted 
around;  that  they  saw  the  mother  doing 
this,  helping  him  in  his  chair  and  at  the 
table  and  to  different  places,  and  waiting  on 
him;  that  the  deceased  was  not  able  to  walk 
much  OB  aeeoimt  of  this  runnnig  sore;  thai 
they  gaw  the  plaintiff  wash  this  sere  for  the 
deceased;  that  they  saw  [282]  her  wash  and 
bathe  him.  Thev  then  testified  to  conversa^ 
tions  which  they  overlieard  between  their 
mother  and  the  deceased.  Thev  testified  as 
to  what  they  heard  the  deceased  say,  if  any- 
thing, as  to  compensating  plaintiff  for  services 
to  be  rendered,  at  the  time  he  first  came.* 
Upon  this  point,  the  following  questions  were 
put  to  these  witnesses  and  answered : 

Q.  "When  Uncle  Tommy  first  came  to  your 
mother's  home,  what  did  Uncle  Tommy  say 
as  to  how  long  he  was  to  stay  there,  if  any- 
thing?" To  which  the  witness,  over  the  ob- 
jection of  the  defendant,  answered,  ''Until  hia 
death."  Q.  "What  did  he  say  as  to  what 
your  mother  was  to  get,  if  anything,  and  his 
itaying  there  and  the  services  to  be  rendered?'' 
A.  "He  said  she  was  to  get  evervthing  at  hia 
death." 

Subsequently  they  were  interrogated  as  to 
conversations  had  between  the  mother  and  the 
deceased  at  the  time  he  left.  These  questions 
were  asked  and  answered: 

Q.  "What,  if  anything,  did  your  mother 
say  to  him  as  to  whether  she  did  or  did  not 
want  him  to  go?"  A.  *'She  said  she  could 
not  afford  to  let  him  go  unless  some  kind  of 
an  arrangement  was  made  or  something  was 
paid  for  all  this  care  for  these  three  years. 
He  said  he  was  going  down  to  George  Tueker*s 
place  to  live.  He  said  he  thought  he  would 
get  married.  He  said  he  would  Ije  back  in 
u  week  or  two  and  she  would  be  well  paid  for 
her  trouble." 


ANDERSON.  771 

jca  277. 

This  testimony  was  all  objected  to  on  the 
ground  that  the  ^vit^osi^es  were  incompetent 
under  the  provisions  of  the  Hcction  herein- 
before set  out.  A  careful  reading  of  the  sec- 
tion is  the  best  answer  to  this  contention. 
These  witnesses  did  not  come  within  the  in- 
hibition of  the  statute.  We  take  it,  however 
that  these  conversations  detailed  took  place 
between  the  mother  and  the  deceased;  that 
these  witnesses  overheard  the  conversations 
but  took  no  part  in  the  conversations.  They 
[283]  would  not,  therefore,  constitute  piJr- 
sonal  transactions  or  communications  between 
the  witnesses  and  the  deceased  person.  Thus, 
where  a  wife  is,  by  the  terms  of  the  statute, 
prohibited  from  testifying  to  personal  trans- 
actions and  communications  )>etween  herself 
and  the  deceased,  she  is  not  incompetent  to 
testify  to  conversations  overheard  by  her, 
had  between  her  husband  and  the  deceases! , 
where  she  was  a  mere  listener.  Johnson  v. 
Johnson,  52.  la.  586,  3  N.  W.  661;  Lines  v. 
Lines,  64  la.  600,  7  X.  W.  87;  Erusha  v. 
Tomash,  08  la.  510,  67  X.  W.  390.  However, 
it  is  not  necessary  to  cite  authority  on  this 
proposition,  for  the  reason  that  these  wit- 
nesses do  not  come  within  the  inhibition  of 
the  statute;  and  even  .though  the  conversa- 
tions were  had  between  the  witnesses  and  the 
daceaaed,  they  would  be  couipete9t  to  give 
them  when  called  for  in  behalf  of  the  mother. 
These  witnesses  were  not  parties  to  the  suit, 
were  not  interested  in  the  event  thereof,  and 
clearly  did  not  come  within  any  of  the  other 
inhibitions. 

II.  It  is  next  contended  by  appellant  that 
the  plaintiff  was  not  entitled  to  maintain  her 
action — was  not  the  real  party  in  interest, — 
for  the  reason  that,  at  tlie  time  she  claim.^ 
to  have  rendered  the  eer vices,  she  was  a  mar- 
ried woman  living  with  her  husband,  smd  that 
she  did  not  become  entitled  to  compensation 
for  her  services  because  her  services  belonged 
to  the  husband,  and  he  did  not  assent  to  her 
action  in  serving  the  deceased.  There  is  evi- 
dence, however,  in  this  record  that  the  hus- 
band, who  was  dead  at  the  time  this  trial 
was  had,  did  assent,  if  such  absent  is  neeec» 
sary  under  our  statute.  Thin  evidence  is 
found  in  the  testimony  of  Mrs.  Blanche  Davi«,. 
plaintiff's  daughter,  and  appear*;  In  the  record 
as  follows: 

**Uncle  Tommy  sent  for  mamma  to  conoe  out 
to  get  him.  Mamma  said  she  did  not  know 
whether  she  wanted  to  go  or  not,  and  papa 
said  for  her  to  do  just  ats  she  chose  about  it. 
[284]  Everything  she  got  icould  he  hers^  60- 
she  went  and  got  hiui  and  KK)k  care  of  him*^ 
(referring  to  Mr.Bowen). 

See.  3162  of  the  Code  of  18.07  provides: 
.  "A  wife  may  receive  the  wages  for  her  per- 
sonal labor,  and  maintain  an  action  therefot 
in  her  own  name,  and  hold  the  same  in  her 
own  righjt,  and  may  proitecutc  and  defend  all 
actions   for  the  preservation   and   protection 
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of   her   rights  and  property,   as   if   unmar- 
ried/' 

As  bearing  upon  this  question,  see  Carse 
V.  Reticker,  95  la.  28,  63  N.  W.  461,  68  Am. 
St.  Rep.  421,  in  which  this  court  said,  ''That 
it  is  the  duty  of  a  wife,  as  helpmeet,  to 
attend,  without  compensation,  to  all  house- 
hold duties,  and  labor  faithfully  to  advance 
her  husband's  interests  is  true,  yet  it  cer- 
tainly is  not  her  duty,  unless  she  desires  to 
incur  it,  to  undertake  the  boarding  of  a'  large 
nuihber  of  persons  who  may,  for  the  tiAit 
being,  come  under  the  charge  of  her  husband." 
In  this  case  it  appeared  that  the  husband  had 
expressly  and  completely  abandoned  all  his 
claim  to  the  money  earned  in  that  way.  See 
also  Liiidsey  y.  Llndsey,  116  la.  480,  80  N. 
W.  1006,  in  which  this  subject  is  quite  fully 
discussed. 

We  find  no  reversible  error  on  this  point. 
Plaintiff's  husband  died  on  January  8,  IDll. 
We  think  the  plaintiff  was  entitled  to  main- 
tain the  action.' 

III.  We  come  now  to  a  consideration  of  the 
last  complaint,  and  the  only  one  about  which 
there  can  be  any  controversy. 

It  was  claimed  by  the  defendant  in  his 
answer  that  the  $553,  which  the  plaintiff  ad- 
mitted she  received  from,  the  deceased  during 
his  lifetime,  was  in  full  payment  of  all  the 
services  rendered  by  her  to  the  deceased  whib 
he  resided  with  her.  To  establish  this  con- 
tention,  defendant  offered  in  evidence  a  paper 
known  in  the  record  as  Exhibit  6»  whieh  reads 
as  follows: 

[286]  "Albia,  Iowa,  July  31,  1911. 
"Fred  Townsend,  Lawyer. 

"Albia,  Iowa. 
"$553.00. 

"Received   of  Thomas  Bowen  the  sum  of 

Five  Hundred  Fifty-Three  Dollars  in  full  of 

jail  claims  and  demands  of  whatever  kind  or 

nature  that  we  have  against  him  to  this  date. 

"Witness:     Fred   Townsend. 

"(Signed)  S.  E.  Tucker. 
"Mrs.  Mary  A.  Tucker." 

This  paper  was  admitted  in  evidence  upon 
the  following  showing :  Fred  Townsend,  called 
as  a  witness  on  the  part  of  the  defendant, 
said: 

"Am  51  years  old;  have  been  engaged  in 
the  practice  of  law  s^bout  20  years;  am  a 
notary  public.  Have  viewed  handwriting  to 
fldme  extent;  had  some  experience  in  examin- 
ing and  comparing  handwriting.  I  live  in 
Albia.  Was  acquainted  with  Thomas  Bowen 
the  last  four  or  five  years.  As  an  attorney, 
I  did  business  for  him.  I  had  in  my  posse^s- 
sion  papers  belonging  to  him  at  the  time  of 
his  death.  I  knew  plaintiff's  husband  during 
his  lifetime.  When  I  took  possession  of  Mr. 
Bowen 's  papers  before  his  death,  I  do  not 


remember  seeing  Exhibit  6."  Q.  "Did  you 
see  this  instrument  before?"  A.  "I  must 
have."  Q.  "Do  you  know  who  drew  that  in- 
strument t"  A..  "I  feel  sure  I  wrote  tlie 
instrument,  my  name  is  signed  to  it.  That 
is  my  signature,  and  it  is  on  my  letter  head. 
It  is  my  best  judgment  that  the  signature  S. 
£.  Tucker  is  the  signature  of  S.  £.  Tucker. 
I  have  seen  his  signature  a  number  of  times." 
Q.  "Will  ask  you  to  examine  Exhibit  6  and 
ask  you  whether  or  not  the  signature,  'Mary 
A.  Tucker'  appearing  there  is  the  genuine 
signature  of  Mary  A.  Tuokert"  A.  "In  my 
judgment,  it  is  her  signature.  In  my  judg- 
ment the  signature  cm  Exhibit  6  is  her  genu- 
ine signature." 

[286]  On  cross-examination,  he  says: 

"I  give  it  as  my  best  recollection  that  it 
is  the  signature  of  Mary  A.  Tucker,  because 
my  name  appears  as  a  witness  to  Exhibit  6, 
and  by  comparison  with  a  signature  I  know 
to  be  genuine  (referring  to  Exhibit  7,  whicli 
was  admitted  to  be  the  genuine  signature  of 
the  plaintiff  and  was  before  the  witness). 
No,  I  am  not  an  expert  on  handwriting.  I 
have  given  some  time  to  comparison  of  hand- 
writing. My  name  appears  in  my  own  hand- 
writing on  Exhibit  6.  I  do  not  remember  the 
preparation  of  Exhibit  6.  I  remember  these 
parties'  coming  to  my  office  about  that  time. 
What  recollection  I  have  of  the  preparation 
of  Exhibit  6  is  very  slight.  I  have  a  faint 
recollection  of  it,  but  it  is  very  faint." 

Thereupon,  Exhibit  6  was  admitted  In 
evidence. 

Thereupon,  the  plaintiff  was  called  to  tlie 
stand  and  testified  as  follows: 
.  Q.  "Mrs.  Tucker,  I  show  you  Exhibit  6 
purporting  to  be  a  receipt  and  ask  you  if 
you  ever  had  any  such  paper  presented  to  you 
to  sign  to  sign?"  A.  "I  never  did."  Q.  "On 
that  paper,  Mrs.  Tucker,  appears  what  pur- 
ports to  be  the  name  written,  'Mrs.  Mary  A. 
Tucker.'  I  wish  you  would  examine  that 
paper  carefully  (being  Exhibit  6)  and  state 
whether  or  not  you  did  or  did  not  write  that 
name  'Mary  A.-  Tucker.' "  A.  "I  never  did 
write  that  name  on  that  paper,  and  I  never 
did  have  that  paper  presented  to  me."  Q. 
"Did  you  not,  at  any  time,  sign  your  name 
to  any  paper  as  a  receipt  in  full?"  A.  I 
never  did."  Q.  "Was  any  such  paper  as 
Exhibit  6  presented  to  you  for  you  to  sign 
by  Mr.  Townsend?"  A.  "No,  sir."  Q.  "J3id 
Mr.  Townsend  in  your  presence  sign  any 
paper  as  a  witness  of  it  that  you  had  signed 
showing  payment  in  full?"  A.  "No,  sir." 
Q*  "Did  you  authorize  him  to  sign  any  such 
paper  for  you?"  A.  "No,  sir."  Q.  "Did  you 
authorize  anyone  to  sign  a  receipt  for  you 
or  in  your  behalf  showing  payment  in  full!" 
A.  "No,  sir." 

[287]    These  questions  the  defendant  ob- 
jected to,  on  the  ground  that  the  witness 
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was  ineompetent  under  Sec.  4604,  and  these 
objections  were  overruled,  and  of  this  de- 
fendant complains. 

This  is  all  of  the  testimony  offered  touching 
this  receipt.  The  defendant  seeks  to  bind  the 
plaintiff  by  it  on  the  simple  showing  that  the 
signature  on  the  paper  is  her  genuine  signs- 
ture.  There  is  no  evidence  Iroqi  any  witness 
who  elaims  to  have  seen  her  attaching -.her 
name  to  this  paper.  The  only  testimony  is 
the  testimony  of  Townsend,  who  ssys  that  he 
has  but  a  slig^  recollection  of  Exhibit  6, 
but  feels  sure  that  he  wrote  the  instrument 
because  he  finds  his  name  attached  to  it.  fie 
gives  it  as  his  best  judgment  that  the  signa- 
ture, "Mary  A.  Tucker,"  is  the  genuine  sig- 
nature of  the  plaintiff.  He  says  he  thinks 
this  because  of  comparisons  made  by  him  with 
admitted  signatures.  There  were  three  sig- 
natures before  the  jury  which  were  admitted 
to  be  in  the  handwritu^  of  the  plaintiff.  Ex- 
hibit 6  was  in.  dispute.  He  says  he  does  not 
remen^ber  the  {HTjSparation  of  Exhibit  6.  The 
reooUection  he  has  of  the  preparation  is  very 
faint.  His  testimony  that  it  is  her  signature 
is  based  on  comparisons)  and  upon  the 
thought  that  it  must  be  her  signature  or  his 
name  would  not  appear  there  as  a  witness. 
'inhere  was  no  evidence  that  the  paper  was 
ever  presented  to  the  plaintiff,  no  evidence 
that  she  ever  saw  the  instrument,  no  evidence 
that  anything  was  paid  to  her  fit  the  time  it 
was  claimed  the  exhibit  was  signed,  no  evi- 
dence that  the  deoessed  was  present,  uo 
evidence  that  it  was  ever  delivered  to  the 
deceased,  or  that  he  ever  had  it  in  his  posses- 
sion. The  4Mily  witness  on  this  point  for  the 
defendant  says:  ''When  I  took  possession  of 
Mr.  Bowen's  papers  before  his  death,  I  do  not 
remember  seeing  Exhibit  6  among  the  papers/' 

Upon  this  state  of  the  record,  the  probative 
force  of  this  exhibit  depends  entirely  upon 
whether  or  not  it  was  shown  that  the  sig- 
nature attached  to  the  instrument  was  the 
genuine  signature  of  Mary  A;  Tucker.  If  it 
was  noty  she  was  not  bounid  by  It.  There  is  no 
evidence  that  she  authorised  soyoae  [288]  else 
to  sign  her  name  to  any  instrument  of  that 
character  or  to-  the  instrument  in  question. 
Whether  this  instrument  should  be  accepted 
by  the  juvy  as  evidence  of  a  full  settlement 
and  disdiarge  on  the  part  of  the  plaintiff  de- 
pends altegbtiier,  so  far  as  this  record  shows, 
upon  proof  of  the  genuineness. ef  thaA  signa- 
ture. All  other  matters  csblled  for  by  the 
examination  related  to  and  eould  only  have 
probative  force  upon  this  one  question.  Is  the 
signature  in  controversy  the  genuine  signature 
of  Mary  A.  Tucker  t  Without  proof  that  the 
signature  was  genuine,  the  instrument  had  no 
probative  force  as  against  the  plaintiff's  claim. 
It  was  on  proof  of  the  genuinenesa  of  this  sig- 
nature that  the  defendant  predicated  his  de- 
fense thai  a  settlement  and  discharge  had  been 


made  in  full.  She  was  called  and  permitted  to 
deny  the  genuineness  of  this  signature.  Did 
this  testimony  have  relationship  to,  and  was 
it  a  personal  communication  or  transaction 
with  the  deceased?  If  she  never  signed  the 
paper  (th^e  being  no  other  evidence  to  con- 
nect her  with  it),  then  there  was  no  transact 
tion  at  ally  even  touching  the  paper,  by  which 
she  <;ould  be  bound.  As  said  before,  there  were 
three  signatures  of  the  plaintiff  before  the  jury 
for  comparison  which  were  admitted  by  her 
to  be  her  genuine  signature.  The  jury  hadr 
the  instrument  in  question  with  these  three 
genuine  signatures  for  comparison.  They 
found  that  the  plaintiff  did  not  sign  thi» 
instrument.  This,  however,  is  not  in  itself 
a  full  answer  to  defendant's  contention.  If 
she  was  incompetent  to  give  it,  the  giving  of 
it  may  have  turned  the  scales  of  justice  in 
her  favor;  sp  the  question  is,  and  must  be 
determined.  Was  she  competent  to  give  this 
testimony  under  the  circumstances  detailed 
in  this  caset 

Upon  this  question,  the  courts  are  not 
agreed.  Some  of  the  disagreement  possibly 
rests  upon  the  peculiar  wording  of  the  several 
statutes.  However,  the  courts  have  disagreed 
upon  this  proposition  even  with  statutes 
similar  to  our  own.  Our  statute  provides: 
"No  party  to  an  action  (and  plaintiff  was  a 
party  to  this  action)  .  .  .  shall  be  ex- 
amined as  a  [289]  witness  in  regard  to  any 
personal  transaction  or  communication  be- 
tween such  witness  and  a -person  at  the  com- 
mencement of  such  examination  deceased." 

To  make  the  inhibition  complete,  it  must 
appear  that  the  testimony  given  by  her  re- 
lated to  a  personal  transaction  between  her 
and  the  deceased,  or  to  a  personal  communica- 
tion made  by  one. to  the  other.  Our  court 
has  never  passed  directly  upon  this  point, 
and,  so  far  as  the  holdings  of  this  court  arc 
concerned,  we  are  without  direct  authority 
upon  a  question  of  this  kind.  The  trend  of 
authority  in  this  state  affirms  the  right  of 
the  plaintiff  to  so  testify.  See  In  re  Baker, 
164  la.  305,  145  N.  W.  898.  This  case  is  not 
directly  in  point  upon  the  matter  here  under 
consideration,  but  has  some  persuasive  force 
in  its  argument  in  favor  of  plaintiff's  con- 
tention. In  this  case,  Charles  Baker  was  dead. 
He  left  a  widow  surviving  him,  and  four  sons 
by  a  former  marriage.  Decedent  left  a  home- 
stead and  two  pieces  of  real  property.  A  con- 
troversy arose  between  one  of  the  sons  and 
the  widow.  An  effort  was  made  to  charge 
h^r  (the  widow)  with  rent  for  the  use  of 
certain  of  this  real  property.  The  contention 
of  the  executor  was  that  the  deceased  had 
leased  this  property  before  his  death  and  that 
this  lease  was  assigned  to  the  widow,  and  for 
that  reason  no  accounting  was  made  of  this 
rent.  In  support  of  this  contention,  the  wid- 
ow produced  the  lease  with  the  purported  as- 
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signment  duly  executed  on  the  back  thereof 
by  the  decedent.  She  testified,  ov«t  objec- 
tion, that  she  was  acquainted  with  her  hus- 
band's  signature;  that  the  signature  there 
appearing  was  her  husband's  signature.  Shn 
further  testified  that  she  had  been  in  posses- 
sion of  such  lease  aaid  such  assignment  from 
a  time  prior  to  the  death  of  the  decedent. 
It  was  urged  that  she  was  forbidden  to 
give  this  testimony  by  Sec.  4604.  The  court 
said: 

*'We  think  it  was  clearly  competent  for 
the  widow  to  testify  to  her  opinion  of  the 
genuineness  of  the  signature  of  her  deceased 
husband  upon  a  showing  of  her  previous 
[290]  familiarity  tlierewith.  We  think  it 
was  equally  competent  for  her  to  testify  to 
her  own  possession  of  the  instrument  before 
the  death  of  her  husband." 

In  Britt  v.  Hall,  116  la.  664,  90  N.  W. 
340,  the  plaintiff  claimed  to  be  the  illegitimate 
daughter  of  Reuben  S.  Bennett,  deceased,  and 
asked  that  she  be  decreed  to  be  the  sole 
surviving  heir  of  tlie  deceased.  It  became 
necessary,  therefore,  for  her  to  bring  herself 
within  the  provisions  of  Sec.  3385  of  the 
Code,  requiring  tliat  slie  be  recognized  in 
writing  during  the  life  of  her  putative  father. 
To  establish  this,  she  offered  certain  letters 
claimed  to  have  been  written  by  her  putative 
father  to  her,  in  which  she  claimed  he  recog- 
nized her  as  hi^i  daughter.  She  was  called 
and  gave  testimony  tending  to  establish  the 
fact  that  she  received  through  the  mail  t)io 
letters  offered;  that  they  were  in  the  hand- 
writing of  the  putative  father.  The  com- 
plaint was  made  of  this  testimony  that  she 
was  not  competent  to  so  testify  under  th»i 
provisions  of  Sec.  4604;  but  the  court  said: 
•'Neither  of  these  facts  involved  any  trans- 
action or  communication  with  the  deceased, 
and  the  testimony  was  competent." 

As  bearing  upon  the  question  in  contro- 
versy, see  Sankey  v.  Cook,  82  la.  125,  128, 
47  N.  W.  1077. 

In  re  Brown  Estate,  92  la.  379,  60  N.  W. 
659,  is  relied  upon  by  appellant.  It  appears 
that  there  was  a  controversy  between  the 
plaintiff  and  the  administrator  of  the  de- 
ceased person  over  legal  services.  It  was 
claimed  that  the  plaintiff  was  paid  by  checks. 
Defendant  offered  a  check  in  evidence,  after 
establishing  the  fact  that  it  was  in  the 
decedent's  handwriting.  Objections  were 
urged  and  overruled,  and  the  check  admitted 
in  evidence.  The  check  contained  on  its  back 
an  endorsement  by  tlie  plaintiff.  It  appears 
that  the  plaintiff  received  the  check  in  ques- 
tion; that  it  was  signed  by  the  deceased  and 
endorsed  on  the  back  by  Cole,  the  plaintiff; 
that  Cole  received  the  money.  The  check  was 
in  the  nature  of  a  receipt  for  so  [291]  much 
money.  Defendant,  administrator,  offered 
this  check  in  evidence  upon  this  showing. 
Plaintiff    was    then    called,    and    was    asked 


these  qsestions:  ''You  may  state,  Mr.  Cole, 
for  wliftt  tiie  ^eek  iatrodueed  in  wideace 
was  given  to  you."  "Examine  the  face  of 
the  check,  Mr.  Cole,  ajid  state  what,  if  any, 
words  in  writing  are  now  on  the  check  that 
were  not  there  when  the  check  was  delivered 
to  yott,  and  wheth  you  endorsed  ♦*.'*  "You 
may  state,  Mr.  Cole,  whether  all  the  sums  of 
money  that  you  received  from  Mr,  Brown, 
after  the  beginning  of  the  foreclosures  which 
have  been  designated  in  this  record  as  Nos. 
1908  to  1928  inclusive,  and  prior  to  the  death 
of  Mr.  Brown,  were  received  by  yon  in  the 
form  of  checks."  These  questions  were  all 
objected  to  and  objections  sustained.  - 

It  was  the  opinion  of  the  majority  of  the 
court  in  that  case  that  the  objection  vpoe  well 
taken.  There  it  was  apparent  that  a  personal 
transaction  had  taken  place  between  ihe  de- 
ceased and  the  plaintiff.  It  was  conceded 
that  the  check  was  delivered  by  the  deceased 
to  the  plaintiff;  that  the  plaintiff  received 
it  from  the  deceased;  that  he  endorsed  it  and 
obtained  the  money  on  it.  It  is  claimed  by 
the  plaintiff  that  there  were  worda  written 
in  the  check  after  its  execution  and  delivery 
as  follows:  ''Balance  on  settlement  to  April 
1,  1890.  This  embraces  attorney's  fees  in 
'Kruesdale  Cases  and  other  foreclosures."  The 
plaintiff  sought  to  show  by  his  own  testi- 
mony that  these  words  were  not  on  the  check 
at  the  time  he  received  it.  These  words  were 
there  or  they  were  not  there.  If  they  were 
there,  it  tended  to  show  full  payment  to  the 
plaintiff  by  the  decedent  in  the  form  of  this 
check  received  and  cashed  by  the  plaintiff 
In  that  case,  it  was  held  by  a  divided  court 
that  the  plaintiff  was  incompetent,  and  the 
court  said: 

"Does  this  call  for  a  personal  transactimi  T 
It  is  impossible  to  define  what,  under  all  cir- 
cumstances, will  constitute  a  personal  trans- 
action. The  question  is  to  be  determined 
[292]  largely  by  the  facts  peculiar  to  each 
case.  .  .  .  The  majority  of  the  conrt  ia  of 
the  opinion  that  this  was  a  personal  trans- 
action, and  hence  properly  excluded.  They 
think  that  the  transaction  embraced  not  only 
the  execution  and  delivery  of  the  check,  but 
also  the  endorsement  of  it  by  Cole;  that  Vl 
stands  as  an  instrument  to  which  both  Cole 
and  decedent  were  parties;  and  that  the 
question  does  not  call  for  evidence  of  an 
independent  transaction.  When  the  check  was 
offered  in  evidence,  the  presumption  wae  that 
it  was  in  the  same  condition  as  when  received 
and  endorsed  by  Cole,  and  to  permit  Cole  to 
testify  as  to  what  was  in  fact  written  on  the 
paper  when  he  thus  received  it  and  endorsed 
it  would  be  admitting  evidence  as  to  what 
the  transaction  between  the  parties  in  fact 
was,  and  hence  in  contravention  of  the  stat- 
ute. The  writer  of  this  opinion  and  Mr. 
Justice  Given  cannot  accede  to  the  corect- 
ness  of  this  doctrine  ( the  opinion  was  written 
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}),v  Justice  Kinne),  and  hold  that  the  ques- 
tion called  for  an  independent  fact,  to  wit, 
the  knowledge  of  Cole  as  to  the  condition  of 
the  paper  at  a  certain  time;  that  that  knowl- 
edge was  obtainable  by  observation  alone,  and 
without  regard  to  any  transaction  or  dealing 
l)etween  the  parties." 

The  holding  of  the  majority  in  this  case 
seems  to  be  bottomed  on  the  thought  that, 
Ijecause  it  was  admitted  that  the  check  was 
delivered  by  deceased  to  the  plaintiff,  that 
he  accepted  it,  endorsed  it  and  cashed  it,  it 
became  a  completed  transaction,  personal  in 
its  nature  with  the  deceased,  and  therefore 
within  the  inhibition. 

It  is  not  shown  by  the  evidence  in  the  case 
at  bar  that  this  receipt  was  given  by  the 
plaintiff  to  the  deceased;  it  is  not  shown  that 
the  deceased  ever  had  it  in  his  possession; 
it  is  not  shown  to  be  in  the  handwriting  of 
the  deceased;  it  is  not  shown  that  the  de- 
ceased  was  present  at  the  time  it  was 
executed,  or  that  he  had  any  knowledge  of 
its  execution.  It  was  not  among  his  papern 
when  they  were  taken  possession  of  by  Town- 
send,  who  was  the  only  witness  who  seems 
to  Imow  [298]  anything  about  this  receipt, 
and  who  transacted  deceased's  legal  busi- 
ness. 

The  line  of  demarcation  between  what  is 
ft  personal  transaction  and  what  is  not  a 
personal  transaction  is  not  always  easy  of 
discernment.  The  rule,  while  statutory,  han 
its  foundation  in  reason  and  experience,  and 
is  intended  as  a  rule  of  fairness  in  the  ad 
ministration  of  public  justice.  The  reason 
upon  which  this  statute  seems  to  be  based  is 
that  there  shall  be  no  admission  unless  there 
>ie  mutuality;  that  when  the  lips  of  one  party 
to  a  transaction  are  sealed  by  death,  those  of 
the  other  party  to  the  transaction  must  in 
like  manner  be  sealed  by  law.  Thus  it  must 
appear,  to  come  within  the  inhibition  of  the 
statute,  that  the  transaction  concerning  which 
the  testimony  is  offered,  to  be  personal,  must 
have  taken  place  between  the  deceased  and 
the  witness,  of  which  each  must,  in  the  nature 
of  things,  have  had  knowledge  and  be  able 
to  testify.  Where  the  lips  of  one  are  closed, 
the  lips  of  the  other  party  to  that  trans- 
action must  also  be  closed,  and  this  is  thft 
rule  of  fairness. 

Townsend  testified  for  defendant:  ''I  took 
poesesaion  of  Mr.  Bowen's  papers  before  his 
death.  I  don't  remember  seeing  Exhibit  6, 
the  receipt  in  question." 

The  administrator  testified:  "The  papers 
tielonging  to  Mr.  Bowen  were  turned  over  to 
me  about  a  week  after  I  was  appointed.  They 
were  turned  over  by  Fred  Townsend.  They 
were  in  a  tin  box." 

This  is  all  the  evidence  tending  to  show,  if 
it  does  tend  to  so  show,  that  Bowen  ever  hai 
posseaaion  of  this  receipt,  or  that  he  ever  saw 
it.     Townsend  claims  to  have  taken  the  re- 


ceipt. He  claims  to  have  witnessed  the  sig- 
nature to  the  receipt;  he  claims  that  the 
receipt  was  upon  his  own  letter  head;  he 
claims  that  he  did  not  find  it  among  the 
deceased's  papers  at  the  time  he  took  posses- 
sion before  his  death,  and  stops  there.  The 
administrator  then  is  called  and  says  that 
he  received  this  receipt  from  Fred  Townsend. 
Upon  this  showing,  it  does  not  appear  that 
the  decedent  had  any  personal  [294]  transac- 
tion with  the  plaintiff,  or  that  he  ever  knew 
that  the  receipt  in  question  was  ever  given 
or  received.  If  he  were  living,  he  could  not 
testify  to  anything  touching  this  receipt.  Tht* 
evidence  was  introduced  by  the  only  person 
who  claims  to  have  known  anything  about 
the  giving  of  this  receipt.  Signatures,  ad- 
mitted to  be  the  genuine  signatures  of  the 
plaintiff,  were  introduced  in  evidence.  All  the 
evidence  offered  to  support  the  receipt  was 
the  evidence  of  facts  which  were  not  shown 
to  be  within  the  personal  knowledge  of  the 
deceased.  It  was  not  shown  that  he  had  any 
personal  transaction  or  communication  with 
the  plaintiff,  or  the  plaintiff  with  him,  out 
of  which  this  receipt  grew.  The  rule  of 
fairness,  therefore,  did  not  deny  to  the  plain- 
tiff a  right  to  be  heard  in  her  own  behalf, 
and  to  be  heard  to  say  that  she  did  not  sign 
the  receipt  in  question,  and  it  cannot  be  said 
under  this  record  that  in  so  doing  she  vio- 
lated anv  of  the  inhibitions  of  the  statute. 
It  cannot  be  said  that,  by  so  doing,  she  de- 
tailed a  personal  transaction  or  communica- 
tion between  herself  and  the  deceased,  or 
attempted  to  deny  a  personal  transaction  be- 
tween herself  and  the  deceased,  concerning 
which  testimony  was  offered  by  the  ad- 
ministrator. 

As  supporting  our  conclusion,  see  Ferebco 
V.  Pritchard,  112  N.  C.  83,  16  S.  E.  903.  In 
this  case,  a  woman,  in  contemplation  of  mar- 
riage, voluntarily  and  without  any  consider- 
ation conveyed  away  her  property.  Subse- 
quently, the  marriage  was  consummated,  and 
thereafter  the  wife  died.  The  husband  brought 
an  action  to  set  aside  the  convevance  as  in 
fraud  of  his  marital  rights.  It  became  neces- 
sary, therefore,  for  him  to  show  that  the 
contract  to  marry  was  in  existence  at  the 
time  of  the  conveyance.  To  prove  this,  he 
offered  certain  letters  claimed  to  have  been 
written  by  his  wife  before  marriage.  He 
was  called  as  a  witness  to  prove  that  the  sig- 
nature to  a  letter  in  which  she  promised  to 
marry  him  was  in  her  handwriting.  Objection 
was  urged  to  his  testimony  on  the  ground  of 
incompetency.  The  court  said:  ''It  was  not 
a  [295]  transaction  with  the  deceased  person 
within  the  meaning  of  the  Code." 

The  Code  was  substantially  the  same  as  our 
own  as  to  this  question. 

See  also  Murphy  v.  Hindman,  58  Kan.  184, 
48  Pae.  850 ;  Saratoga  County  Bank  v.  Leach, 
37  Hun   (X.  Y.)   3.30. 
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This  last  case  was  an  action  on  a  promis- 
sory note.  The  defense  was  that  the  signature 
to  the  note  was  a  iorgery.  Upon  the  trial, 
defendant  was  sworn  in  his  own  behalf  and 
was  asked  this  question:  *'Is  the  signature 
to  the  paper  (the  note  in  suit)  your  signa- 
ture?" Objection  was  interposed  that  it 
called  for  a  personal  transaction  between  the 
witness  and  the  person  deceased,  and  the  wit« 
ness  was  a  party  to  the  suit.  The  objection 
was  sustained  by  the  lower  court  and  reversed 
on  appeal.    The  Supreme  Court  said: 

"The  plaintiff  insists  that  because  he  has 
given  prima  facie  evidence  of  the  genuineness 
of  the  signature,  the  defendant  cannot  testify 
in  his  own  behalf  to  the  contrary.  Suppose 
then  that  the  defendant,  by  other  evidence, 
had  overwhelmed  this  prima  facie  evidence, 
could  the  plaintiff  still  insist  that  the  testi- 
mony, which  the  defendant  offered. to  give  by 
himself  as  a  witness,  was  'concerning  a  per- 
sonal transaction?'  According  to  the  sup* 
position,  the  'personal  transaction'  would 
have  been  practically  disproved  by  competent 
evidence.  It  will  be  found  very  generally,  if 
not  always,  that  the  point,  whether  or  not 
the  testimony  ia  concerning  a  personal  trans- 
action appears  by  the  testimony  itself  which 
is  offered,  and  is  not  dependent  upon  some 
other  matter  which  is  in  dispute." 

The  holding  in  that  case  is  that  the  mere 
making  of  the  signature  is  not  a  personal 
transaction;  that  the  personal  transaction 
consists  in  the  delivery  and  receipt.  Upon 
this  point,  the  defendant  was  not  questioned, 
and  therefore  was  not  brought  within  tiie 
inhibition.  See  also  Simmons  v.  Havens,  101 
N.  Y.  427,  Si  N.  E.  73. 

In  Pillard  v.  Dunn,  108  Mich.  301,  66  N. 
W.  45,  an  administrator  [296]  brought  an 
action  against  the  defendant  upon  a  promis- 
sory note,  and  introduced  testimony  tending 
to  show  that  the  same  was  signed  by  the  de- 
fendant, in  the  presence  of  the  intestate,  at 
a  certain  time  and  place.  The  defendant 
offered  to  show  that  he  did  not  sign  the  note, 
that,  at  the  time  it  was.  claimed  to  have  been 
signed,  he  was  in  another  place.  The  Supreme 
Court  of  Michigan  said  that  his  testimony 
did  not  come  within  the  inhibition  of  the 
statute;  that  he  was  competent  to  testify. 
The  court  said  in  substance: 

''It  cannot  be  said  that,  because  a  witness 
testified  that  the  defendant  signed  the  note 
in  the  presence  of  the  deceased,  that  it  is 
true  that  he  did  so  do.  It  may  or  may  not 
have  been  true.  That  would  be  a  question 
for  the  jury,  if  it  was  disputed  or  denied, 
and  certainly  the  defendant  may  be  per- 
mitted to  testif^y  that  it  was  not  true," — 
citing  Ripley  v.  Seligman,  88  Mich.  177, 
50  N.  W.  143;  Pinney  v.  Orth,  88  N.  Y. 
447. 


The  Orth  case  was  a  suit  by  the  repre- 
sentatives of  a  deceased  person  against  Orth 
to  recover  for  alleged  services  rendered  by  the 
deceased  to  Orth.  On  tl^  trial,  witnesses 
testified  to  conversations  alleged  to  have  been 
had  between  Orth  and  the  deceased.  There- 
upon, Orth  took  the  stand  and  proposed  to 
deny  the  conversation  by  showing  that  he 
was  not  at  the  place  where  the  witnesses 
claimed  the  conversation  was  had.  Held  that 
it  was  not  testimony  as  to  a  personal  trans- 
action. See  also  Blount  v.  Blount,  158  Ala. 
242,  17  Ann.  Cas.  392,  48  So.  581,  21  L.R.A. 
(N.S.)  755. 

We  turn  now  to  our  own  cases  relied  upoo 
by  appellant. 

Ridler  v.  Ridler,  93  la.  347,  351,  61  N.  W. 
994.  This  was  an  action  to  establish  a  claim 
against  the  estate  of  George  Ridler.  The 
claimant  was  the  daughter  of  the  deceased. 
The  plaintiff  was  asked  to  state  whether  her 
father,  who  was  then  deceased,  ev.er  paid  her 
any  money  for.  her  services  during  the  five 
years  preceding  his  death.  The  question  wa^ 
objected  to  and  objection  sustained,  and.  this^ 
ruling  was  approved  by  this  pourt 

[297]  This  question  clearly '  oalled  for  a 
personal  transaction  and  the  objection  wa» 
rightly  sustained.  The  services  claimed  for 
were  rendered  to  the  deceased.  Whether  he 
paid  her  for  those  services  was  a  matter  to 
which  he  as  well  as  she  could  testify.  It 
was  a  personal  transaction.  His  lips  were 
closed  by  death;  hers  were  rightly. closed  by 
law.  If  she  had  testified  that  her  father  had 
paid  her  nothing  for  her  services  during  that 
time,  she  was  testifying  to  a  transaction  be- 
tween her  father  and  herself  to  which  he  could 
be  called  to  testify,  if  living.  Therefore,  the 
rule  of  fairness  required  that  she  prove  her 
cause  by  other  testimony  than  her  own. 

In  In  re  Winslow,  146  la.  67,  Ann.  Gas. 
1912B  663,  124  N.  W.  895,  substantially  the 
same  question  arose,  and  for  this  same  reason, 
the  testimony  of  .the  interested  party  was 
rejected. 

G^rretson  V.  Kinkead,  118  la.  383,  92  N.  W. 
55,  was  an  action  to  recover  from  the  defend* 
ant  the  value  of  certain  wood  and  potatoes 
said  to  have  been  converted  by  him*  and  for 
money  loaned  to  him  by  plain  tiff  *&  intestate. 
It  appeared  that  the  defendant's  father  bor- 
rowed some  money  from  one  Midiael.  It  was 
contended  that  the  money  was  procured  for 
the  defendant;  that  he  promised  to  repay 
his  father  therefor;  that  he  neglected  to  do 
this.  The  defendant  denied  this,  and  also 
claimed  that  he  had  paid  debts  for  his  father 
amounting  to  much  more  than  the  loan,  lie 
was  called  as  a  witness  on  his  own  behalf  and 
was  asked  whether  or  not  he  had  ever  given 
his  father  any  written  obligation,  or  was- 
asked  to  give  any  written  obligation,  or  any 
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«ttni  of  money.  This  question  was  objected 
to  as  a  personal  transaetiop  with  one  de- 
ceased. Tlie  objection  was  overruled  and,  on 
■appeal*  this  court  held  that  the  objectioa 
should  have  been  sustained. 

This  case,  like  the  other,  called  for  a  purely 
personal  transaction  between  the  deceased  and 
the  witness,  who  was  a  party  to  the  suit, 
and  for  a  transaction  to  which  the  deceased 
might  have  been  called  as  a  witness  had  he 
been  living. 
,In  Van  Sandt  v.  Cramer,  60  la.  424,  15 
N.  W,  259,  plaintiff  sought  to  recover  for 
services  rendered  the  deceased.  [298]  Plain- 
tiff proposed  to  prove  by  his  own  testimony 
that  he  had  never  received  payment  for  Che 
services  rendered  by  him.  This  evidence  was 
rejected,  «nd  the  action  of  the  lower  court 
in  that  respect,  affirmed.  This  holding  rested 
upon  the  thought  that  it  called  for  such  a 
personal  transaction  between  the  deceased 
and  the  plaintiff  that,  if  both  were  alive, 
each  could  have  testified  to  the  transaction. 
One  of  the  parties  being  dead,  the  other  came 
under  the  inhibition  of  the  statute. 

It  makes  no  difference  whether  the  evi« 
dence  is  affirmative  or  negative,  whether  the 
witness  affirms  or  denies  the  transaction,  if 
it  is  a  transaction  to  which  both  the  deceased 
and  the  witness  were  parties, — ^If  it  was  per- 
sonal,— one  to  which  each  might  have  testi- 
fied,— the  death  of  one  closes  the  lips  of  tliu 
other. 

•The  theory  of  the  statute  is  that  the  living 
party  to  a  suit  cannot  testify  about  facts, 
either  negative  or  affirmative,  which  wero 
equally  within  the  knowledge  of  the  deceased 
and  the  witness,  against  the  representatives 
of  the  deceased.  The  very  wording  of  the 
statute  suggests  this  in  its  inhibition;  for 
it  says,  "shall  not  be  examined  in  regard  to 
any  personal  transaction  or  communication 
•  between  such  witness  and  a  person  at  the 
commencement  of  such  examination  deceased," 
We  know  that  some  courts  have  distin- 
guished between  negative  and  affirmative  tes- 
timony, but  this  court  has  not  followed  that 
doctrine. 

We  call  attention  to  the  note  in  Blount  v. 
Blount,  17  Ann.  Cas.  at  page  308,  where  the 
cases  holding  different  views  upon  this  ques- 
tion are  collated. 

We  cannot  take  time  to  review  all  the 
decisions  referred  to  by  the  defendant.  We 
recognize  the  fact  that  there  is  a  difference 
of  opinion  upon  this  question,  but  believe  the 
better  doctrine  is  as  'we  have  announced. 

Under  the  record  in  this  case,  we  are  satis- 
fied that  the  court  did  not  err  in  the  admis- 
sion of  this  testimony.  The  cause  is,  there- 
fore 

Afhrmed. 

DeemeC)  C.  J.,  Ladd  and  Salinger,  JJ^ 
•concur. 
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Right  of  Party  to  Inatnunent  to  Deny 
Ezeontioa  Thereof  liy  Hlaaaelf  after 
Boath  of  Other  Party. 


In  Freeman  v.  Blonnt»  172  Ala.  656,  55  So. 
293,  the  Alabama  court  reaffirmed  ita  decision 
in  Blount  v.  Blount,  158  Ala.  242,  17  Ann. 
Cas.  398  to  the  effect  that  the  statute  (Code 
1907,  §  4007)  which  prohibits  testimony  as 
to  transactions  with  decedents  in  certain  cases 
does  not  prohibit  a  witness  from  denying  the. 
execution  of  a  deed  to  a  persmi  aince  deceased. 

In  the  recent  case  of  Fish  v..  Poorman,  8*^ 
Kan.  237,  116  Pac  898,  a  witness  was  pei- 
mitted  to  deny  that  he  ever  delivered  a 
certain  deed  to  the  grantee  in  her  lifetime, 
the  ruling  of  the  court  being  based  on  the 
ground  that  this  testimony  was  simply  a 
denial  that  any  transaction  had  taken  place 
and  therefore  not  within  the  statute  pro- 
hibiting a  witness  from  testifying  to  a  trans- 
action with  a  person  since  deceased.  The 
court  said :  ''Complaint  is  made  because  the 
court  permitted  Doctor  Forster  to  testify  that 
he  never  •  delivered  the  deed  in  question  to 
liny  person.  The  direct  question  whether  he 
had  ever  delivered  it  to  Mrs.  Sherwood  was 
ruled  out  on  plaintiffs'  objection  that  it  called 
for  testimony  concerning  a  transaction  with 
a  deceased  person.  We  agree  with  plaintiffs 
that  to  permit  him  to  testify  that  he  never 
delivered  the  deed  to  anyone  amounted  to 
the  same  thing  as  if  he  had  been  allowed  to 
answer  the  question  directly^  but  cannot  agree 
with  the  contention  of  plaintiffs  that  this 
was  in  contravention  .of  the  statute.  Cases 
have  been  cited  which  may  be  said  to  support 
the  plaintiffs'  contention.  So  far  as  we  have 
examined  these  cases,  they  appear  to  procee<l 
upon  a  much  more  strict  construction  of  the 
statute  than  it  has  been  our  policy  to  adopt. 
We  have  uniformly  construed  our  statute 
with  liberality,  to  the  end  that  no  competent 
testimony  shall  be  excluded  unless  clearly 
within  the  inhibition  of  the  statute.  •  .  . 
In  Murphy  ▼.  Hindman,  58  Kan.  184,  a  wit- 
ness was  permitted  to  deny  that  she  ever 
executed  or  delivered  a  certain  deed  to  the 
deceased  in  his  lifetime,  and  this  testimony 
was  held  to  be  simply  a  denial  that  a  trans- 
action was  had,  and  therefore  not  within 
the  statute." 

Similarly  in  Sweet  v.  Low,  28  Hun  (N.  Y.) 
432,  it  was  held  that  after  the  introductioa 
of  evidence  to  the  effect  that  a  note  payable 
to  a  person  since  deceased  and  alleged  to  have 
been  made  by  the  defendant,  was  found  among 
the  papers  of  the  decedent,  it  .wjb«  proper  to 
allow  the  defendant  to  testify  that  he  had 
never  given  such  a  note  as  that  claimed  to 
have  been  found. 

The  contrary  doctrine  has  been,  however, 
announced  ia  other  recent  cases,  the  courts 
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holding  that  under  the  rule  that  a  person 
is  not  a  competent  witness  in  his  own  behalf 
to  testify  as  to  transactions  with  a  decedent 
during  bis  lifetime^  he  cannot  be  allowed  to 
testify  that  he  never  executed  an  instrument 
to  which  the  decedent  was  a  party.  Thus  in 
Doubet  V.  Doubet,  196  111.  App.  289,  which 
was  an  action  by  an  administrator  on  a 
contract  alleged  to  have  been  made  by  a  son 
of  the  decedent,  whereby  he  agreed  that  In 
consideration  for  the  conveyance  to  him  dur- 
ing the  lifetime  of  his  father  of  certain  real 
estate  there  should  be  deducted  from  his  dis- 
tributive share  of  his  father's  estate  a  fixed 
amount,  the  court  held  that  it  was  not  error 
to  exclude  his  testimony  that  he  never  signed 
the  instrument. 

In  Dowdy  v.  Watson,  115  Oa.  42,  41  S.  F 
266,  it  was  held  that  the  statute  (Civil  Code, 
§  5270)  prohibiting  a  living  party  from  testi- 
fying as  to  transactions  or  communications 
with  6l  deceased  adversary  was  sufficiently 
broad  to  render  inadmissible  the  testimony 
of  a  witness  that  he  did  not  sign  a  note  pay- 
able to  the  deceased. 

In  the  case  of  In  re  Brown,  92  la.  379,  60 
N.  W.  669,  a  witness  was  not  allowed  to 
deny  the  making  of  a  receipt  in  the  form  of 
an  endorsement  of  a  cheek  reciting  that  it 
was  in  payment  of  cei*tain  attorney's  fees 
and  which  it  appeared  was  given  by  the  de- 
ceased to  the  witness,  the  court  holding  that 
this  was  evidence  of  a  transaction  between 
deceased  and  the  witness  and  so  was  inad- 
missible. 

But  see  the  reported  case  which  holds  that 
a  witness  may  deny  the  execution  of  a  receipt 
in  the  name  of  the  deceased  but  delivered  to 
the  attorney  for  the  deceased  and  never,  so 
far  as  it  appeared  from  the  evidence,  coming 
into  his  possession  during  his  lifetime.  The 
court  distinguishes  the  Brown  case  supra,  on 
the  gpround  that  in  the  one  case  the  receipt 
was  delivered  to  deceased  whereas  in  the  re- 
ported case  there  was  no  evidence  that 
deceased  ever  had  possession  or  knowledge 
of  the  receipt. 
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WiUa  —  "Right  of  TeatameataiT   DU- 
positioa  —  As  Hatwral  Blsl&t. 

The  right  to  dispose  of  property  by  will  is 
not  a  natural  right  protected  by  the  consti- 


tution, but  is  one  conferred  and  regulated 
by  statute. 

*  [See  9   Ann.   Cas.   726;    Ann.   Cas.   1918A 
033.] 

Form    and   Re^nUltea   —   Keoeaalty   •£ 
Date. 

In  view  of  Revisal  1905,  §  3113,  prescrib- 
ing the  formalities  necessary  to  the  execution 
of  a  valid  will,  but  not  requiring  that  it  shall 
\ye  dated  or  subscribed,  a  will  without  a  date 
is  valid. 

Signature  —  Nan&e  in  Body  of  WilL 

Under  Revisal  1905,  §  3113,  requiring  that 
a  will  be  signed,  the  name  of  the  testator  ap- 
pearing in  his  handwriting  in  the  body  of  thn 
will  is  a  signing,  and  it  is  not  necessary  that 
it  be  subscribe. 

SoTeral  Undated  Wills  —  Admission  of 
One  to  Proliate. 

Where  four  paper  writings,  found  folded 
together  among  the  papers  of  the  deceased, 
each  executed  as  reijuired  by  statute,  and 
each  a  valid  exercise  of  testamentary  ca- 
pacity, are  not  harmonious,  so  as  to  lie  up- 
held as  one  will,  but  are  inconsistent  and 
mutually  destructive,  and  three  of  them  are 
undated  and  there  is  no  evidence  to  show 
which  was  the  latest  expression  of  his  intent, 
neither  can  stand. 

[See  note  at  end  of  tliis  case.] 


Where  two  wills  containing  inconsistent 
dispositions  bear  the  same  date,  evidence  is 
admissible  to  show  which  was  executed  last. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Courts  Granville 
county:  CooKE,  Judge. 

Proceeding  for  probate  of  will.  Lucinda  K. 
D.  Peace  et  al.,  propounders,  and  Janis  L. 
Edwards  et  al.,  caveators.  Judgment  for 
caveators.     Propounders  appeal.     Affirmed. 

[64]  Caveat  to  a  paper- writing  offered  for 
probate  as  the  will  of  Josephus  A.  Peace,  who 
died  9  March,  1915,  aged  eighty-eight  years, 
the  owner  of  eight  hundred  acres  of  land  and 
certain  personal  property. 

The  deceased  never  married.  After  his 
death  four  paper-writings  were  found  foldeil 
together  in  a  seed  catalogue  in  his  desk,  and 
all  were  in  the  handwriting  of  the  deceased. 
Each  of  these  four  papers  begins  as  follows: 
"I,  Josephus  A.  Peace,  of  the  county  of  Gran- 
ville and  State  of  North  Carolina,  do  make,, 
publish  and  declare  this  to  be  my  last  will 
and  testament."  Three  of  these  papers  are 
without  date  and  are  not  [65]  subscribed  by 
the  deceased,  and  the  fourth  is  subscribed  and 
bears  date,  4  May,  1910,  and  under  the  name 
of  the  deceased  are  the  words  "last  will." 

No  evidence  was  offered  as  to  the  time  of 
writing  or  signing  the  three  papers  that  are 
without  date. 

At  the  conclusion  of  the  evidence  his  Honor 
instructed  the  jury  as  follows:  ^*That  four 
paper-writings   of  a  testamentary  character 
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being  before  the  jury,  all  of  than  being,  as 
appears  from  the  testimony  of  the  propound- 
ers,  in  the  handwriting  of  the  deceased,  J.  A. 
Peace,  and  all  found  folded  together,  making 
four  different  dispositions  of  the  property  of 
the  deceased,  three  of  them  being  without 
date  and  one  dated,  and  no  testimony  being 
offered  to  show  which  was  in  fact  the  last 
will  of  the  deceased,  the  said  writings  are 
mutually  destructive  of  each  other,  and  it 
cannot  be  determined  which  is  the  last  will 
of  the  deceased,  and  the  jury,  if  they  believe 
the  testimony,  are  instructed  to  answer  the 
issue  'No.'"     The  propounders  excepted. 

There  was  a  verdict  and  judgment  in  favor 
of  the  caveators  and  the  propounders  ap- 
pealed. 

B,  jr.  Lassiter,  B.  8.  Royater,  J.  C,  Kittrell, 
R,  G.  Kittrell  and  G.  M,  Pitman  for  ap- 
pellants. 

T,  T.  Hicks  and  Hicks  c6  Stem  for  appellees. 

Allen,  J, — ^The  right  to  dispose  of  prop- 
erty by  will  is  not  a  natural  right.  It  is  one 
conferred  and  regulated  by  statute.  Pullen  v. 
Wake  County  Comrs.  66  N.  C.  363,  In  this 
case  Rodman,  J.,  says:  "Property  itself,  as 
well  as  the  succession  to  it,  is  the  creature  of 
positive  law.  The  legislative  power  declares 
what  objects  in  nature  may  be  held  as  prop- 
erty; it  provides  by  what  forms  and  on  what 
conditions  it  may  be  transmitted  from  one 
person  to  another;  it  confines  the  right  of  in- 
heriting to  certain  persons  whom  it  defines 
heirs;  and  on  the  failure  of  such  it  takes  the 
property  to*  the  State  as  an  escheat.  The 
right  to  give  or  take  property  is  not  one  of 
those  natural  and  inalienable  rights  which 
are  supposed  to  precede  all  government,  and 
which  no  governraent  can  rightfully  impair." 

The  only  case  holding  to  the  contrary  we 
have  found  is  Xunnemacher  v.  State,  129 
Wis.  190,  108  N.  W.  027,  9  L.R.A.(N.S.)  121, 
which  is  also  reported  in  9  Anno.  Cases,  711, 
where  there  is  a  very  comprehensive  note 
collecting  authorities  from  twenty-three  states 
and  from  the  Supreme  Court  of  the  United 
States,  supporting  the  Pullen  case,  the  editor 
concluding  that  ''The  doctrine  of  the  reported 
case,  that  there  is  a  natural  right,  protected 
by  the  Constitution,  to  take  property  by  in- 
heritance, devise,  or  bequest,  is  entirely  new 
to  the  law.  The  doctrine  which  has  long  been 
regarded  as  not  open  to  question  is  that  such 
right  is  entirely  dependent  upon,  and  subject 
to  modification  or  abridgment  by,  statutory 
law." 

[66]  We  must  then  examine  the  statutes  of 
our  State  to  see  what  formalities  are  neces- 
sary to  the  execution  of  a  valid  will,  and 
when  we  do  so  we  find  that  there  is  no  re- 
quirement that  a  will  shall  be  dated  or  sub- 
scribed (Rev.  3113),  and  in  the  absence  of  a 
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statute  saying  that  a  will  must  be  dated  the 
general  doctrine  is  that  a  will  without  date 
is  valid.  "Where  the  statute  does  not  require 
a  date  an  undated  will  is  valid."  30  Am.  k 
£ng.  £nc.  691.  "The  date  not  being  a  mate- 
rial part  of  a  will,  a  will  may  therefore  be 
held  to  be  valid,  although  it  has  no  date  or 
a  wrong  one,  unless  a  statute  provides  other- 
wise.^' 40  Cyc.  1098.  See  also  to  the  same 
effect  14  Enc.  £v.  434 »  1  Underbill  on  Wills, 
p.  247. 

The  statute  does,  however,  require  the  will- 
to  be  signed,  but  it  is  well  settled  that  if  the 
name  of  the  testator  appears  in  his  hand- 
writing in  the  body  of  the  will  this  is  a 
signing  within  the  meaning  of  the  statute. 
Hall  v.  Misenheimer,  137  N.  C.  185,  49  S.  K 
104,  107  Am.  St.  Rep.  474;  Richards  v.  W. 
M.  Ritter  Lumber  Co.  158  N.  C.  56,  Ann.  Cas. 
1913D  313,  73  S.  £.  485;  Roger  v.  Cedar 
Cove  Lumber  Co.  165  X.  C.  559,  81  N.  C.  784; 
Burriss  v.  Starr,  165  X.  C.  660,  Ann.  Cas. 
1914D  71,  81  S.  E.  929. 

In  the  last  case  the  Court  quotes  with  ap- 
proval from  Roger  v.  Cedar  Cove  L.  Co.  and 
Richards  v.  W.  M.  Ritter  Lumber  Co.  as 
follows:  "Tlie  authorities  make  a  distinction 
between  statutes  requiring  instruments  to  be 
signed  and  those  requii'ing  them  to  be  sub- 
jscribed,  holding  with  practical  unanimity,  in 
reference  to  the  first  class,  that  it  is  not 
necessary  for  the  name  to  appear  on  any  par- 
ticular part  of  the  instrument,  if  written 
with  the  intent  to  become  bound;  and,  as  to 
the  second  class,  that  the  name  must  be  at  the 
end  of  the  instrument.  In  Richards  v.  W.  M. 
Ritter  Lumber  Co.  158  X.  C.  56,  Ann.  Cas. 
1913D  313,  73  S.  £.  485,  dealing  with  this 
question,  the  Court  said:  'It  is  well  settled 
in  this  State  that  when  a  signature  is  essen^ 
tial  to  the  validity  of  an  instrument,  it  is 
not  necessary  that  the  signature  appear  at 
the  end  unless  the  statute  uses  the  word 
"subscribe."  Devereux  v.  MoMahon,  108  N.  C. 
134,  12  S.  £.  902,  12  L.R.A.  205.  This  has 
always  been  ruled  in  this  State  in  regard  to 
wills,  as  to  which  the  signature  may  appear 
anywhere.  If  this  is  true  of  a  "signature," 
it  must  also  be  true  of  the  word  "counter- 
sign." It  has  been  often  held  that  the  place 
of  signing  is  a  matter  of  taste.  Adams  v. 
Field,  21  Vt.  264;  36  Cyc.  441.'" 

It  follows,  therefore,  that  as  a  will  without 
date,  and  which  is  not  subscribed,  is  valid, 
and  as  it  is  a  signing  within  the  meaning  of 
the  statute  if  the  name  of  the  testator  is  in 
the  body  of  the  will  in  his  handwriting,  that 
the  three  paper-writings  which  are  without 
date  and  not  subscribed  have  the  same  legal 
effect  as  th^  one  which  bears  date  and  ia  eub- 
seribed,  as  each  has  the  declarati<m  in  the 
handwriting  of  the  testator  that  "I,  Josephus 
A.  Peace,  of  the  county  of  Ovanville  and 
State  of.  North  Carolina,  do  make,  publish, 
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and  declare  this  to  be  my  last  will  and  tes- 
tament." 

We  attach  no  significance  to  the  words 
"last  wiir*  under  the  signature  of  the  tes- 
tator, because  each  paper  says  it  is  his  last 
will. 

[67]  We  have,  then,  four  paper-writings, 
found  folded  together  among  the  papers  of 
the  deceased,  each  executed  as  required  by 
statute,  and  each  a  valid  exercise  of  testa- 
mentary capacity,  and  they  are  not  in  har- 
mony so  they  may  be  upheld  as  one  will,  but 
are  not  inconsistent  and  mutually  destructive 
of  each  other,  and  there  is  no  evidence,  direct 
or  circimistantial,  and  nothing  on  the  face 
of  the  papei'S  to  prove  which  is  the  latest 
expression  of  the  intent  of  the  deceased.  Un- 
der these  circumstances  neither  can  stand, 
and  it  must  be  held  that  the  deceased  died 
intestate. 

"Where  two  wills  containing  inconsistent 
dispositions  bear  the  same  date,  evidence  is 
admissible  to  show  which  was  estecuted  last. 
If  there  is  no  extrinsic  evidence  to  be  had 
neither  instrument  will  be  admitted  to  pro- 
bate." 30  Am.  &  Eng.  Enc.  627;  40  Cyc. 
1176. 

"Where  two  or  more  wills,  or  a  will  and  a 
codicil,  properly  executed,  but  undated,  or 
of  the  same  date,  are  discovered  at  the  death 
of  the  testator,  difficulty  will  naturaly  be  dis- 
covered in  ascertaining  which  speaks  his  final 
intention.  .  .  .  If  it  is  impossible  for  the 
Court,  after  considering  all  available  ex- 
trinsic evidence,  and  an  attentive  perusal  and 
comparison  of  the  writings,  to  determine 
which  is  the  later  or  latest,  all  of  necessity 
will  be  void  so  far  at  least  as  they  are  ir- 
reconcilably inconsistent."  1  Underbill  on 
Wills  351.* 

We,  therefore,  conclude  that  there  is  no 
error  in  the  instruction  to  the  jury. 

Affirmed. 

Walkeb,  J.  {dissenting), — I  cannot  agree 
to  the  result  in  this  case.  The  four  papers 
were  found  together  in  one  package,  three 
undated  and  unsigned  and  the  other  undated, 
but  subscribed  by  the  testator,  and  under- 
neath his  signature  are  the  words  "last  will." 
The  Court  says  there  is  no  evidence  that  this 
paper-writing  was  his  last  will.  I  am  of  a 
contrary  opinion.  The  testator  evidently 
thought  that  an  unsubscribed  paper-writing 
was  not  a  will  and  that  it  required  his  sig- 
nature at  the  end  of  it  to  make  it  so,  and, 
therefore,  he  signed  at  the  end  the  one  he 
intended  to  operate  as  his  will,  and,  to  avoid 
any  possible  miscarriage  of  his  purpose,  he 
not  Only  signed  it,  but  Inserts  under  thd 
signature  the  words  "last  will,"  so  as  to 
clearly  indicate  that  it  was  so  intended.  If 
this  is  not  so,  why  did  he  not  also  sign  the 
others  and  write  something  on  them  (or  one 


of  tiiem),  in  order  to  indicate  his  purpose 
that  it  should  be  his  last  will?  He  r^arded 
the  others  as  incomplete,  and  when  he  had 
finally  decided  as  to  how  he  would  dispose  of 
his  property,  he  wrote  this  paper,  signed  it 
and  added  the  words  "last  will"  as  a  certain 
and  sure  index  to  his  intention.  Why  did 
he  sign  at  all,  if  he  thought  subscription  was 
not  an  essential  requisite  of  a  will?  He  had 
signed  the  other  papers,  in  a  technical  sense, 
but  he  manifestly  did  not  know  it,  not  being 
a  lawyer,  but  it  appears  that  he  had  been  a 
man  of  sense  and  [68]  judgment,  and  having 
written  the  last  one,  he  subscribed  it  and  so 
distinguished  it  from  the  others,  as  the  last 
expression  of  his  desires,  in  order  to  make  his 
meaning  and  his  wishes  in  regard  to  the  dis- 
position of  his  property  perfectly  plain.  It  is 
for  the  jury,  arid  not  for  this  Court,  to  say 
what  he  really  meant,  and  whether  this  paper 
is  in  fact  his  last  will  and  testament.  He 
had,  no  doubt,  good  and  valid  reasons  for  the 
changes  he  made,  but  they  were  satisfactory 
to  him,  whether  wise  and  discreet  or  not,  and 
that  is  enough,  for  it  is  his  will  and  not  oura, 
and  he  had  the  right  to  do  with  his  own  as 
he  chose,  provided  he  did  not  contravene  any 
law,  and  this  he  has  not  done. 

Justice   Hoke  -concurs   in   this   dissenting 
opinion. 


NOTE. 

AcUnlssioa  to  Probate  of  Several  Wills 
WUeK  Are  of  Same  Bate  or  of  ^Tkioh 
One  or  More  Are  Undated^ 

Wills  of  Same  JkUe. 

Where  two  or  more  wills  executed  on  the 
same  date  can  be  construed  together  so  aa  to 
show  consistently  the  testator's  intent,  they 
will  all  be  admitted  to  probate  as  forming 
one  will.  Phipps  v.  Anglesey,  7  Bro.  P.  C. 
(Eng.)  443;  Townsend  v.  Moore,  92  L.  T. 
N.  S.  (Eng.)  335,  53  W.  R.  63;  Odenwaelder 
V.  Schorr,  8  Mo.  App.  464;  In  re  F.orman,  54 
Barb.    (N.  Y.)   274. 

In  Townsend  v.  Moore,  supra,  it  appeared 
that  a  testatrix  made  a  will,  and  then  exe- 
cuted two  codicils  on  the  same  date.  It  was 
held  that  where  two  testamentary  instru- 
ments are  duly  executed,  the  priority  of 
which  is  uncertain,  they  should  be  construed 
together  as  one  will,  if  they  do  not  contradict 
one  another,  and  should  be  admitted  to  pro- 
bate as  such.  The  court  said:  "Upon  the 
evidence  I  come  to  the  conclusion  that  these 
two  codicils  were  duly  executed  on  the  same 
day  and  on  the  same  occasion,  and  practical- 
ly simultaneously,  and  that  when  they  were 
executed  they  were  in  the  condition  in  which 
they  now  appear — that  is  to  say,  with  the 
present  erasures  and  interlineations.     Tbat 
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beiDg  flo,  from  the  eircuniBtances  oi  thehr  exe- 
cution, and  from  a  consideration  of  the  con- 
tents of  the  documents  themselYes,  I  come  to 
the  conclusion  that  the  two  were  intended  to 
be,  and  must  be,  read  together  as  if  executed 
sinraltaneoualy ;  that  neither  was  intended 
to  revoke  the  other;  and  that  the  two  docu- 
ments are  to  be  taked  together  as  containing 
the  expression  of  the  testatrix's  testamentary 
intentions  at  the  time  of  their  execution. 
That  being  bo,  the  question  as  to  which,  ua 
a  matter  of  accident,  happened  to  be  first 
executed  is  immaterial,  for  in  my  opinion  no 
importance  was  intended  to  be,  or  can  be, 
attributed  to  one  document  over  the  other  by 
reason  of  the  order  of  execution.  That  being 
the  position  of  affairs,  the  question  arises, 
what,  as  a  matter  of  law,  ought  to  be  done 
in  regard  to  probate?  If  there  are  two  tes- 
tamentary documents,  and  it  is  to  be  gath- 
ered that  one  was  intended  to  revoke  the 
other  altogether,  but  it  cannot  be  ascertained 
which  waa  intended  to  be  the  revoked  docu- 
ment, then  neither  can  be  proved — as,  for  ex- 
ample, if  you  find  two  wills,  each  purporting 
to  revoke  all  prior  testamentary  doouments, 
and  it  cannot  be  ascertained  which  was  exe- 
cuted last.  But  where  there  are  two  testa- 
mentary documents,  and  the  eoort  is  able  to 
gather  that'  one  was  not  intended  to  wholly 
revoke  the  other,  but  that  both  were  intended 
to  be  effective,  at  any  rate  to  some  extent, 
then,  I  think,  on  authority  and  on  principle 
that  the  two  documents  must  be  admitted  to 
probate,  so  that  effect  can  be  given  to  them, 
at  any  rate  so  far  as  circumstances  will  per- 
mit. To  what  extent  that  could  be  done 
would  be  left,  at  any  rate  to  a  great  extent, 
to  a  court  of  construction  to  determine.  The 
authorities  which  my  lord  had  gone  into  I 
think  show  what  I  have  stated  is  the  correct 
view,  and  I  need  not  further  refer  to  them.  I 
certainly  think  that  those  authorities  ought 
to  be  adhered  to,  for  in  such  a  case  as  we  are 
considering  it  would,  to  my  mind,  have  been 
a  lamentable  result  if  the  court  had  been 
obliged  to  hold  that,  because  effect  could  not 
be  given  to  some  parts  of  the  two  documents, 
neither  could  be  admitted  to  probate,  or  be 
allowed  any  validity  whatever.  In  such  a  case 
both  documents  should  be  admitted  to  pro- 
bate, and  the  effect  of  the  two  together  be 
determined  by  a  consideration  of  their  eon- 
tents,  and  of  the  circumstances  under  which 
they  were  executed.  So  far  as  they  can  stand 
together  effect  should  be  given  to  them." 

In  Odenwaelder  v.  Schorr,  8  Mo.  App.  464, 
it  appeared  that  a  testator  made  two  wills 
bearing  the  same  date,  and  almost  identical 
in  contents.  It  was  held  that  the  second  will 
did  not  revoke  the  first,  but  the  two  were 
to  be  probated  as  his  last  will  and  testament. 
The  court  said:  ''The  two  papers  offered  in 
evidence  are  admitted  to  be  identical  in  mean- 
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ing,  and  even  in  language.  One  is  an  exact 
duplicate  of  the  otiier.  It  is  quite  clear  that 
tlie  second  paper  did  not  effect  a  cancellation 
of  the  former  will.  A  will,  under  our  statute, 
ean  be  revoked  only  *by  a  subsequent  will, 
in  writing,  or  by  burning,  canceling,  tearing, 
or  obliterating  the  same  by  the  testator,  or  in 
his  presence,  and  by  his  consent  and  direc- 
tion.' Wag.  Stats.  1364,  sec.  4.  This  pro- 
vision as  to  modes  of  revocation  is  the  same 
as  the  provision  in  the  statute  of.  29  Charles 
II.,  except  that  the  word  ^tearing*  has  been 
added.  It  has  always  been  held  that  a  will 
shown  to  hi||%e  once  existed  continues  unless- 
revoked  in  one  of  the  modes  pointed  out  in 
the  statute^  animo  revocandi.  ...  If  the 
second  wiH  in  this  case  was  void,  it  was  no 
revocation.  If  it  was  formal  it  was  no  revo- 
cation, because  the  two  papers  are  identical 
as  to  their  contents,  and  there  was  no  animus 
revocandi." 

See  also  In  re  Forman,  54  Barb.  (N.  Y.) 
274,  wherein  the  court  said:  ''Further  con- 
sideration ol  the  question  does  not  permit  me 
to  doubt  that  the  point  of  question  of  re- 
pugnancy or  inoonsistency  in  the  provisions 
of  the  two  instruments  did  not'  arise,  and 
could  not  properly  be  considered,  in  the  pro- 
bate proceeding;  that  the  two  instruments, 
if  executed  and  attested  at  the  same  time, 
could  constitute  a  will,  and  might  properly 
be  admitted  to  probate  as  such,  notwith- 
standing their  repugnancy  in  certain  par- 
ticulars; that  the  question  or  point  of 
repugnancy  mig^t  or  would  be  a  subject  for 
consideration,  after  the  probate  of  the  will, 
when  the  twp  instruments  came  to  be  carried 
into  effect>  or  claimed  or  acted  under,  as  a 
will.  The  general  rule  is,  that  two  or  more 
written  instruments,  executed  at  the  same 
time,  relating  to  the  same  subject-matter,  by 
the  same  party,  or  between  the  same  parties, 
should  be  construed  together,  and  viewed  as 
one  instrument.  I  see  po  reason  for  making 
these  two  instruments  an  exception  to  this 
rule.  The  repugnancy  could  not  prevent  or 
affect  its  applicati<m  to  them.  The  proofs, 
when  the  case  was  here  before,  were  clear 
and  conclusive  that  the  two  instnunents  were 
executed  and  attested  at  the  same  time;  and,, 
if  possible,  this  point  is  made  clearer  by  the- 
additional  evidence  before  us  now." 

Where  two  wills  are  executed  in  duplicate,, 
it  is  necessary  to  introduce  only  one  copy  to* 
prove  the  will.  See  Crossman  v.  Grossman,. 
96  N.  Y.  145,  wherein  the  court  said:  "It 
is  undoubtedly  true  that  where  two  testa- 
mentary papers  are  executed  at  the  same- 
time,  with  the  formalities  required  by  law, 
they  must  be  taken  together  to  constitute  the 
will  of  the  testator.  If  the  two  papers  con- 
tain different  provisions,  the  one  making  be- 
quests or  devises'  not  contained  in  the  other, 
then  both  .must  be  proved  and  admitted  ta 
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probate,  sad-  iMih  constitute,  wheB  read  to- 
gether, the  will  of  the  testator,  as  if  all  the 
prorisions  of  both  were  cootained  in  one 
instrument.  .  .  .  This  is  onlj  a  branch 
of  the  general  rule  applicable  to  all  written 
instruments,  relating  to  the  same  transaction, 
executed  at  the  same  time,  for  the  purpose 
of  expressing  the  intention  of  the  parties  in 
reference  thereto.  All  the  instruments  in 
such  cases  set  forth  the  transaction  and  em- 
body the  intention  of  the  parties,  and  they 
must  always  be  read  together.  But  where  an 
agreement  is  reduced  to  writing  in  duplicates, 
each  being  exactly  like  the  other,  then  there 
can  be  no  reason  to  require  a  party,  in  prov- 
ing such  an  instrument,  to  produce  both." 

Where  two  wills  are  executed  on  the  same 
day,  extrinsic  evidence  cannot  be  introduced 
to  prove  which  is  the  latest  expression  of  the 
testator's  intention,  if  there  is  any  intrinsic 
evidence.  See  St.  Mary's  Orphan  Asylum  v. 
Masterman  (Tex.)  122  S.  W.  687^  wherein 
the  court  said:  ''There  remains  the  other 
question,  whether  or  not  it  can  be  determined 
which  of  these  instruments  is  the  last  will. 
We  pass  over  the  question  of  both  being 
capable  of  constituting  and  being  declared 
one  will.  We  think  they  contain  intrinsic 
evidence  of  the  one  designated  in  this  record 
as  will  'Y*  being  the  last  wilt.  They  bear 
the  same  date.  Extrinsic  evidence  is  not 
to  be  consulted,  where  there  is  intrinsic  evi- 
dence in  such  a  case,  and  we  therefore  need 
not  discuss  the  extrinsic  evidence,  which,  ac- 
cording to  the  briefs  of  counsel,  would  seem 
to  tend  to  opposite  results.  In  both  these 
documents  the  general  form  is  the  same.  The 
one  marked  wilt  'X'  and  the  one  marked  will 
*Y'  begin  with  a  revoking  clause,  the  former 
says,  'Hereby  revoking  all  others  which  I 
may  have  heretofore  made,'  tfnd  the  latter 
says,  ^Hereby  revoking  all  other  wills  that  I 
have  heretofore  made.'  This  is  significant.  It 
indicates  that  X  was  made  first,  because  of 
the  probability  that,  if  he  on  the  same  day 
had  alreadv  made  Y,  it  wai^'made  so  recentlv 
that  he  would  not  have  itsed  an  expression 
that  retired  it  as  one  he  may  have  theretofore 
made.  On  the  other  hand,  the  langimge  in 
will  Y  revokes  all  wills  theretofore  made,  an 
f^xpression  he  was  likely  to  use  to  refer  to  all 
previous  wills,  whether  recently  made  or  not. 
Again,  it  is  evident  from  will  X,  in  clause  4, 
that  it  was  incomplete  and  needed  correction 
in  this:  That  it  appointed  as  executors  his 
wife,  his  son,  .Jno.  W.  Harris,  and  his  daugh- 
ter, Rebecca  P.  Harris.  But  in  another  clause 
it  provides  that  his  wife  and  any  two  of  his 
other  executors  shall  have  power  to  make 
sales  of  property.  It  is  apparent  from  this 
that  he  had  intended  to  name  at  least  four 
executors.  In  clause  4  of  the  will  Y  four  are 
named,  and  thi«  mistake  corrected,  indicating 
that  this  wsh  tlie  result  of  reflection  after 


writing  will  X.  The  same  can  be  aaid  of  the 
fact  that  in  will  X  the  clause  giving  the  wife 
and  any  two  of  the  executors  power  to  make 
sales  is  not  detached  from  claase  4  and  fol- 
lows it  in  such  a  way  as  to  show  that  it  was 
an  afterthought,  after  finishing  daiue  4, 
while  clause  4  of  wUl  Y  embodies  the  whole 
matter  connectedly,  which  indicates  a  revi- 
sion of  will  X.  Other  intrinsic  circumstances 
are  referred  to  by  appellants  as  indicating 
that  will  Y  was  a  rewriting  and  reforming 
of  will  X;  but  we  think  enongh  has  been 
shown  to  enforce  the  conclusion  that  of  these 
two  papers  the  will  Y  expressed  the  final 
wishes  of  the  testator." 

Undated  WilU. 

The  reported  case  holds  that  where  several 
wills  are  found  duly  executed,  three  of  them 
dated  and  the  fourtii  not  dated,  and  they 
are  not  in  harmony  so  as  to  form  a  single 
will,  none  of  them  can  stand,  and  it  must 
be  held  that  the  deceased  died  intestate. 

Where  two  or  more  wills  are  made  without 
being  dated,  they  will  be  considered  void  for 
uncertainty,  and  the  deceased  will  be  held  to 
have  died  intestate.  See  Hitdiins  v.  Basset, 
3  Mod.  (Bug.)  204,  wheiein  the  court  said: 
''If  a  man  should  make  twenty  cedicils  with- 
out dates,  they  may  all  stand  together;  but 
if  he  make  two  wills  without  dates,  they  are 
both  v<Hd :  the  reason  is,  because  by  the  mak- 
ing of  the  latter  will  the  first  is  destroyed; 
and  it  being  nnoertain  whidi  is  the  last, 
rather  than  the  rules  of  revocation  should 
be  broken,  they  adjudge  both  to  be  void." 

So  in  Qoodright  v.  Harwood,  3  Wils.  C. 
PI.  (£ng.)  615,  the  court  said:  "Suppose 
a  num  make  two  wills  without  any  date,  and 
by  one  he  gives  his  lands  to  A,  and  by  the 
other  he  gives  the  same  lands  to  B,  neither 
of  them  shall  take,  but  the  lands  shall  de- 
scend to  the  heir,  although  the  testator's  in- 
tention is  most  clear  against  the  heir,  and 
that  either  A  or  B  should  have  the. lands." 

But  in  Matter  of  Purdy,  47  N.  Y.  St.  Rep. 
284,  it  appeared  that  two  complete  wills  un- 
dated were  offered  for  probate.  Each  of 
them  was  a  copy  of  the  other,  except  that  one 
disposed  of  money  and  specific  articles,  the 
other  of  the  articles  alone.  A  subscribing 
witness  testified  that  she  vaguely  remem- 
bered that  one  had  been  executed  a  little  later 
than  the  other,  but  could  not  remember  which 
one.  It  M'as  shown  that  the  testatrix  had 
received  some  furniture  from  her  sister  after 
one  will  was  executed,  and  that  this  was 
included  in  the  other.  It  was  held  that  as 
the  later  will  was  not  complete  in  itself,  it 
should  be  considered  a  codicil  of  the  other, 
and  that  the  two  wills  should  be  construed  as 
one  will.  The  court  said:  "There  probably 
has  not  arisen  in  the  courts  a  case  similar  to 
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the  one  now  presented  and  could  not  very 
wdl  have  arisen  until  the  present  day  of 
printed  blank  forms  of  wills.  It  is  quite 
probable  that  Miss  Purdy,  having  procured 
the  blank  form,  in  her  inexperience  gave  very 
little  attention  to  the  printed  portion  of  it, 
but  confined  her  attention,  rather,  to  what 
was  neoessarj  to  be  written  to  shew  her 
wishes  in  regard  to  the  disposition  of  her 
property,  supposing,  as  she  might  reasonably 
do^  that  if  this  was  plainly  stated  the  rest 
was  unimportant.  And  it  is  in  this  view  of 
the  case  that  I  have  concluded  that  it  is 
proper  to  ignore  that  part  of  the  second  in- 
strument in  which  it  is  stated  that  all  former 
wills  are  revoked." 


perintendent  in  engaging  such  physician  had 
been  ratified. 


WARD 


V. 


J.  BAMWLB  AHB  BROTHER,  IHOOR- 

PORATEB. 

Rhode  Island  Supreme  Court — April  7,  1915. 

37  B.  J.  438;  03  AtU  649. 


Aseaey   ^  Inplled   Awtherlty  —  Biii< 
plejrims  Pliysleian  for  lBj«r«il  8erT« 


As  a  general  rule,  the  superintendent  of  a 
mercantile  corporation  has  no  implied  au- 
thority to  engage  a  physician  to  attend  an 
employee  of  the  corporation  injured  while  at 
work.* 

[See  note  at  end  of  this  case.] 

Ratiftcatioa  or  EstoppeL 

Whether  the  unauthorized  act  of  the  su- 
perintendent of  a  mercantile  corporation  in 
engaging  a  physician  to  attend  an  employee 
injured  while  at  work  has  been  ratified  by 
the  employer,  is  a  question  of  fact. 


A  mercantile  corporation,  although  its  su- 
perintendent is  without  actual  au&ority  to 
engage  a  physician  to  attend  an  employee  in- 
jured while  at  work,  may  have  so  represent- 
ed such  agent's  authority,  by  payment  for 
previous  like  services,  so  as  to  have  estopped 
itself  to  disavow  the  act. 


In  an  action  by  a  physician  against  a  cor- 
poration for  his  services  in  attending  an  in- 
jured employee,  the  evidence  is  held  to  be 
KuSicient  to  justify  a  iinding  that  such  em- 
ployer was  liable*  bv  estoppel  to  deny  its 
raperintendent's    autliority    to   hire. 

Same. 

In  an  action  by  a  physician  against  a  cor- 
poration for  his  attendance  on  an  injured 
employee,  the  evidence  is  held  to  be  sufficient 
to  justify  a  finding  that  the  act  of  the  su- 


In  an  action  by  a  physician  against  a  cor- 
poration for  attendance  on  an  injured  em- 
ployee, where  the  superintendent  of  the  de- 
fendant is  empowered  to  attend  employees  and 
to  engage  physicians  for  their  treatment  to 
a  limited  ezteat,  at  leaat^  notice  to  such  su- 
perintendent of  the  conduct  and  claims  of  a 
Shysician  employed  by  him  is  notice  to  the 
efendant. 

Same* 

Where  the  superintendent  of  a  mercantile 
corporation  knew  that  plaintiff  physician  was 
treating  an  injured  employee  and  intending 
to  continue  such  treatment  as  long  as  re- 
quired,  and  would  regard  the  treatment  as 
rendered  on  account  of  the  employer,  and  to 
be  charged  to  it,  such  notice  to  the  superin- 
tendent being  imputable  to  the  employer,  to 
escape  liability  for  such  medical  services,  it 
is  necessary  for  the  employer  to  notify  the 
plaintiff  it  will  not  pay  for  complete  treat- 
ment, and  that  its  superintendent's  authority 
has  been  limited  to  securing  first  aid  to  the 
injured. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  eoimties:    Doban,  Judge. 

Action  by  John  T.  Ward,  plaintiff,  against 
J.  Samuels  and  Brother,  Incorporated,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
alleges  exceptions.  The  facts  are  stated  in 
the  opinion.    Exceptions  ovebbuubk 

MoGovem  d  Slaitery  for  plaintiff. 
Wil9on,  Gardner  d  OhwroKiU  for  defendant. 

[430]  SwEirrLAND,  J.— This  is  an  action 
to  recover  compensation  for  professional  serv- 
ices performed  by  the  plaintiff,  as  a  physi- 
cian, in  the  treatment  of  John  HcHenry  an 
employee  of  the  defendant. 

The  case  was  tried  before  a  justice  of  the 
Superior  Court  sitting  with  a  jury.  The 
jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  full  amount  of  his  claim.  The 
ease  is  before  us  upon  the  defendant's  excep- 
tions to  certain  [440]  rulings  of  said  justice 
made  in  the  course  of  the  trial,  and  to  the 
decision  of  said  justice  denying  defendant's 
motion  for  a  new  trial. 

The  defendant  conducts  an  extensive  retail 
department  store  in  Providence  known  as  the 
"Manufacturers  Outlet  Company"  and  em- 
ploys therein  a  large  number  of  salesmen  and 
other  servants. 

In  1910  at  the  time  said  professional  serv- 
ices ^vere  rendered,  the  management  of  said 
store  was  in  a  superintendent  named  Steiner 
and  an  assistant  superintendent  named  Solo- 
mon. In  case  of  physical  injury  to  an  em- 
ployee or  a  customer  in  said  store  the  de- 
fendant had  instructed  its  superintendent  and 
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assistant  superintendent  to  immediately  sum- 
mon and  employ  a  physician  to  attend  the 
injured  person.    The  defendant  claimed  how- 
ever that  the  authority  of  it«  superintendent 
and  assistant  superintendent  in  that  regard 
was  limited  to  the  employment  of  a  physi- 
cian to  render  first  aid,  so-called,  to  the  person 
injured,  and  that  they  were  without  author- 
ity to  bind  the  defendant  for  the  further 
medical   treatment   of   such   injured   person. 
For  more  than  two  years  before  rendering  the 
services  which  are  the  subject  of  this  suit, 
the  plaintiff  had  been  summoned  from  time 
to  time  by  said  assistant  superintendent,  Mr. 
Solomon,  to  attend  persons  who  were  sick  or 
injured  in  said  store.     Both  Mr.  Steiner  and 
Mr.  Solomon  testified  that  they  informed  the 
plaintiff  of  the  limitation  upon  their  author- 
ity to  bind  the  defendant  for  the  services  of 
physicians;    and  they  further  testified  thab 
at  different  times,  and  especially  at  the  be- 
ginning of  the  services  now  in  question,  they 
warned  the   plaintiff  that  he  would  not  b^ 
paid  by  the  defendant  for  any  professional 
treatment  beyond  first  aid,  which  he  might 
render  in  cases  to  which  he  was  called  by 
them.    The  plaintiff  denied  that  he  received 
such   information  »and   warning   or   that  he 
knew  of  any  limitation  placed  upon  the  au- 
thority of  Mr.  Steiner  or  Mr.   Solomon   to 
bind  the  defendant  in  said  transactions.    The 
question  of  the  plaintiff's  knowledge  as  to  the 
extent  [441]  of  the  authority  of  the  defend- 
ant's superintendent  and  assistant  superin- 
tendent was  therefore  one  for  the  determin- 
ation of  the  jury.    In  the  summer  of  1910  the 
said  John  McHenry,  a  boy  in  the  employ  of 
the   defendant,   was    severely    injured   while 
upon  one  of  the  elevators  in  the  defendant's 
store.     Mr.  Solomon,  who  was  at  that  time 
acting  ,a8  superintendent,  in  the  absence  of 
Mr.  Steiner,  notified  the  plaintiff  and  sent 
the    McHenry    boy   to    the   plaintiff's    ofiioe. 
During  the  first  treatment  Mr.  Solomon  came 
to  the  plaintiff's  office  and  afterwards  carried 
John  McHenry  to  his  home  in  an  automobile. 
The  plaintiff  continued  the  treatment  of  Mc- 
Henry until  he  was  cured,  making  charges  for 
said  service  against  the  defendant  upon  his 
books   of   account. 

The  contention  of  the  defendant  is  that 
there  is  no  evidence  in  the  case  of  express 
authority  given  by  it  to  Mr.  Solomon  to  em- 
ploy the  plaintiff,  or  any  other  physician,  for 
the  entire  treatment  of  John  McHenry;  that 
properly  authority  cannot  be  implied  in  Mr. 
Solomon  as  assistant  superintendent  or  as 
acting  superintendent  to  engage  a  physician 
to  attend  an  employee  of  the  defendant  in- 
jured in  its  service;  and  that  there  are  no 
other  circumstances  in  the  case  which  war- 
rant the  finding  that  the  defendant  is  liable 
on  any  claim  of  the  plaintiff  lieyond  the 
charge  for  the  first  treatment  given  by  the 
plaintiff  to  Jo^n  McHenry. 


At  the  close  of  the  testimony  the  defendant 
moved  that  said  justice  direct  a  verdict  for 
the  plaintiff  for  twenty-five  dollars  only,  that 
sum  being  the  amount  of  the  plaintifTs 
charge  for  his  first  treatment  of  John  Mc- 
Henry; the  motion  was  denied  and  the  de- 
fendant excepted.  After  verdict  the  defend- 
ant moved  for  a  new  trial  on  the  ground  that 
said  verdict  was  contrary  to  the  evidence 
and  the  weight  thereof,  this  motion  was  de- 
nied and  the  defendant  excepted.  We  wilt 
consider  these  two  exceptions  together.. 

The  only  evidence  in  the  case  as  to  the 
actual  authority  of  Mr.  Steiner  and  Mr.  Solo- 
mon in  this  matter  is  contained  in  the  testi- 
mony given  by  them.  They  both  testify  that 
[442]  their  authority  was  limited  to  the 
power  of  hiring  a  physician  for  first  aid  to 
employees  or  others,  sick  or  injured  in  said 
store. 

As  a  general  rule  the  superintendent  of  a 
mercantile  corporation  has  not  implied   au- 
thority to  bind  said  corporation  to  pay  for 
the  services  of  a  physician  whom  such  super- 
intendent has  isallBd  to  attend  an  employee  of 
the  corporation  who  has  been  injured  in  the 
course  of  his  employment.     Some  cases  have 
held   that   a   superintendent   or   a   superior 
servant  of  a  railroad  company,  by  reason  of 
the  peculiar  nature  of  it9  business,  has  im- 
plied authority  to  bind  said  company   for  a 
physician's    first    aid    services,    rendered    to 
injured  employees,  but  to  no  greater  extent. 
This  court  however  in  Hall  v.  New  York,  etc. 
R.  Co.  27  R.  I.  525,  65  Atl.  278,  has   held 
that,  in  case  of  the  employment,  by  an  un- 
authorised agent  of  a  corporation,  of  a  phy- 
sician to  attend  one  of  the  servants  of  said 
corporation,   who   has    been    injured    in    the 
course  of  his  service,  without  restriction  as 
to  the  extent  of  the  medical  attendance  to  he 
given    by    said    physician,    the    corporation, 
after  notice  of  such  employment,  by  its  con- 
duct and  by  its  silence,  may  be  held  to  have 
ratified  the  acts  of  its  agent  or  to  be  estopped 
from  denying  the  agent's  authority.    In  that 
case  it  appeared  that  the  plaintiff  had  been 
called  to  attend  an  injured  employee  of  the 
defendant  by  one  of  its  station  agents  who 
was   not  shown   to   have   authority    in    the 
premises;   that  the  plaintiff  took  charge  of 
the  sufferer  and  on  the  next  day  prepared  a 
written  report  setting  out  the  fact  that  he 
had  been  called  by  said  station  agent  and 
containing  a  brief  statement  of  the  injured 
man's   condition.     This  report  the  plaintiff 
sent  to  the  principal  ofiice  of  the  defendant 
by  one  of  its  foremen.     In  said  report  the 
plaintiff  did  not  specifically  notify  the  de- 
fendant that  he  should  continue  in  charge  of 
the  case  or  that  he  should  look  to  the  de- 
fendant for  his  pay.     It  also  appeared  that 
on    two   occasions    the    claim    agent    of    the 
defendant  and  its  physician  visited  the    in- 
jured man  to  learn  his  condition ;  that  at  the 
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completion  of  his  gervice  [443]  the  plaintiff 
sent  bills  for  the  same  to  the  defendant, 
which  took  no  notice  of  them.  The  court  said 
at  page  530,  "Whether  the  facts  and  circum- 
stances surrounding  the  transaction  do  or  do 
not  constitute  a  ratification  upon  the  part 
of  the  corporation  is  a  question  of  fact  to  be 
determined  by  the. jury  under  proper  instruc- 
tiou  from  the  court."  The  court  sustained  a 
verdict  for  the  plaintiff  for  the  full  amount 
of  Kis  claim.  The  defendant  in  that  case  was 
ft  railroad  company,  but  the  rule  therein 
recognized  is  one  of  general  application. 
Also,  notwithstanding  the  absence  of  actual 
authority  in  the  agent  and  the  unwillingness 
of  the  law  to  imply  such  authority  from  the 
nature  of  the  agent's  general  powers,  never- 
tlieless  the  corporation  by  its  previous  con- 
duct raa}'  have  so  held  the  agent  out  as  one 
having  full  authority  to  employ  physicians, 
that  it  will  not  be  permitted  later  to  disavow 
the  agent's  acts  in  that  regard. 

It  is  the  contention  of  the  plaintiff  that, 
whatever  may  have  been  the  real  powers  of 
Mr.  Solomon,  the  verdict  of  the  jury  was 
warranted  upon  the  testimony  as  to  previous 
transactions  of  a  similar  character  between 
the  plaintiff  and  the  defendant,  and  also 
upon  the  testimony  as  to  the  defendant's 
silence  after  it  had  notice  that  the  plaintiff, 
in  the  circumstances  of  the  case,  was  pro- 
ceeding to  perform  the  services  for  the  pay- 
ment of  which  he  now  sues. 

We  are  of  the  opinion  that  there  was  evi- 
dence before  the  jury  which,  if  believed  by 
them  supports  both  of  these  contentions  of 
the  plaintiff.  There  was  testimony  from 
which  the  jury  might  find  that  Mr.  Solomon 
had  authority  to  employ  physicians  to  attend 
defendant's  servants  injured  in  its  store;  that 
for  more  than  two  years  before  the  case  of 
McHenry  the  plaintiff  had  attended  a  large 
number  of  the  defendant*s  servants  upon  the 
call  of  Mr.  Solomon  without  knowledge  on 
the  part  of  the  plaintiff  of  the  limitation 
upon  Mr.  Solomon's  authority,  which  is  now 
claimed;  that  the  plaintiff  had  given  to  said 
injured  servants  the  medical  attention  whicJi 
their  cases  required,  whether  of  [444]  first 
treatment  or  more;  that  in  every  case  the 
charges  for  said  services  had  been  made  by 
the  plaintiff  against  the  defendant  alone,  and 
hills  for  the  same  had  been  rendered  to  it; 
that  the  defendant  through  its  responsible 
agents  was  aware  of  these  facts;  that  in 
every  case  the  plaintiff's  charges  against  the 
defendant  had  been  paid  either  by  the  defend- 
ant itself  or  through  its  agency  in  such  a 
manner  as  to  give  no  notice  to  the  plaintiff 
that  the  defendant  questioned  its  liability 
to  him.  The  defendant  denies  that  the  testi- 
mony shows  the  last  fact  in  cases  in  which 
there  were  services  rendered  by  the  plaintiff 
in  addition  to  first  aid.  It  appears  that 
Ann.  Caa  1918A — 50. 


there  was  a  distinct  corporation  knofwn  as 
the  "Outlet  Mutual  Benefit  Association," 
which  had  for  its  purpose  some  benefit  to  the 
employees  of  the  defendant.  Mr.  Steiner,  the 
defendant's  superintendent,  was  the  president 
of  this  corporation.  The  jury  wer^  war- 
ranted in  fbiding  from  the  testimony  that 
in  all  cases  in  which  the  plaintiff  had  given 
more  than  first  aid  attention  to  the  injured 
employees,  he  had  charged  his  entire  services 
-against  the  defendant  and  had  rendered  bis 
bill  for  said  services  to  the  defendant  and  that 
subsequently  in  certain  cases,  if  not  in  all 
but  one,  upon  the  request  of  the  defendant's 
superintendent  he  had  made  out  another  bill 
for  said  services  against  the  Outlet  Mutual 
Benefit  Association,  which  latter  bill  had 
been  paid;  but  that  the  plaintiff  had  rendered 
the  services  on  account  of  the  delendanjt,  upon 
what  he  had  a  right  to  believe  was  the  de- 
fendant's request;  that  in  these  cases  he  had 
not  waived  his  claim  a^inst  the  defendant, 
but  had  made  out  his  bill  in  the  form  stated 
for  the  accommodation  of  the  defendant,  in 
furtherance  of  some  arrangement  that  the 
defendant  had  with  said  Benefit  Aaeociation, 
as  to  which  the  plaintiff  was  not  interested. 
The  finding  that  these  circumstances  did  not 
constitute  a  denial  of  liability  on  the  part 
of  the  defendant  or  a  waiver  of  hi^  claim 
on  the  part  of  the  plaintiff  is  in  some  meas- 
ure supported  l^  an  examination  of  the  bills 
made  out  against  said  Benefit  Association, 
which  are  exhibits  [446]  in  the  case.  These 
exhibits  appear  to  be  for  the  full  services  of 
the  plaintiff  in  the  cases  therein  itemized  And 
contain  ciiarges  not  only  for  the  subsequent 
treatment  of  the  patients,  but  also  for  the 
first  treatment  or  first  aid,  as  to  which  latter 
service  the  defendant  does  not  deny  its  own 
liability  to  the  plaintiff  and  as  to  which 
latter  service  it  is  imlikely  that  the  plaintiff 
would  make  a  charge  against  another  cor- 
poration, except  upon  the  request  and  for  the 
accommodation  of  the  defendant.  Another 
case  is  that  of  an  employee  of  the  defendant 
named  Max,  treated  by  the  plaintiff  upon  the 
call  of  Mr.  Solomon,  in  which  case  without 
question  the  defendant  paid  for  the  subse- 
quent as  well  as  the  first  treatment  of  the 
patient.  The  defendant  seeks  to  minimize  the 
effect  of  this  circumstance  by  claiming  that 
it  was  instructed  so  to  do  by  an  indemnity 
insurance  company,  and  that  this  was  within 
the  knowledge  of  the  plaintiff.  The  jury 
might  well  find  from  the  testimony  that  the 
plaintiff  had  no  knowledge  in  the  Max  case  of 
any  circumstances  amounting  to  notice  that 
the  defendant  questioned  its  liability  to  pay 
for  the  full  service  of  the  plaintiff. 

The  testimony  also  warrants  a  finding  of 
facts  by  the  jury  which  would  bring  this 
case  within  the  rule  in  Hall  v.  Kew  York,  etc. 
R.  Go.  27  R.  I  525,  65  Atl.  278.    It  appeared 
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that  Mr.  Solomon  was  the  agent  of  the 
defendant  especially  empowered  to  attend  to 
employees  injured  in  the  store  and  to  engage 
physicians  for  their  treatment  to  a  limited 
extent  at  least.  In  these  circumstances  no* 
tice  to  Mr.  Solomon  with  reference  to  the 
business  thus  delegated  to  him,  including  no- 
tice regarding  the  conduct  and  the  claims  of 
physicians  so  employed  by  him  must  be  held 
to  constitute  notice  to  the  defendant.  Ac- 
iiording  to  the  testimony  of  the  plaintiff  and 
his  witnesses,  although  the  facts  are  denied 
by  Mr.  Solomon,  Mr.  Solomon  knew  that  the 
plaintiff  had  taken  the  McHenry  case  with 
the  expectation  of  treating  the  patient  as 
long  as  medical  attention  should  be  required 
in  the  case,  that  he  was  continuing  such 
treatment,  and  further  [446]  that  in  the  cir- 
cumstances the  plaintiff  would  probably  re- 
gard the  treatment  as  rendered  on  account 
of  the  defendant  and  to  be  charged  to  it. 
These  facts  being  known  by  its  responsible 
agent,  having  the  duty  to  act  upon  them 
himself  or  to  report  them  to  the  defendant,  it 
became  the  legal  duty  of  the  defendant  to 
early  apprise  the  plaintiff  of  the  true  condi- 
tion of  affairs,  to  explain  the  extent  of  the 
authority  of  Mr.  Solomon  and  the  limit  that 
it  intended  to  place  upon  its  own  liability. 
If  in  these  circumstances  Mr.  Solomon  and 
the  defendant  remained  silent  the  defendant 
will  not  be  permitted  now  to  deny  its  liability. 
Hall  V.  New  York,  etc.  R.  Co.  supra. 

From  this  consideration  of  the  law  and  the 
evidence  in  the  case  we  find  no  error  in  the 
ruling  of  said  justice  on  the  motion  to  direct 
a  verdict  or  in  his  decision  upon  the  motion 
for  new  trial. 

We  have  considered  the  other  exceptions  of 
the  defendant  taken  to  rulings  of  the  justice 
made  during  the  trial  and  find  no  merit  in 
either  of  them.  Each  of  said  rulings  permit- 
ted questions  to  be  asked  as  to  conversations 
held  with  the  agents  of  tbe  defendant  as  to 
matters  with  regard  to  which  it  is  not  ques- 
tioned that  said  agents  had  a  certain  au- 
thority, and  with  regard  to  which  the  jury 
might  find  that  said  agents  had  been  held 
out  by  the  defendants  as  having  full  au- 
thority. 

AH  of  the  defendant's  exceptions  are  over- 
ruled and  the  case  is  remitted  to  the  Superior 
Court  for  the  .entry  of  judgment  upon  the 
•verdict. 

VmcENT,  J.  {dissenting), — This  is  an  ac- 
tion of  assumpsit  brought  to  recover  the  sum 
of  $176  for  services  rendered  by  the  plaintiff, 
as  a  physician,  in  the  treatment  of  one  John 
L.  McHenry,  who  received  some  personal  in- 
juries while  in  the  employ  of  and  upon  the 
premises  of  the  defendant.  The  jury  in  the 
Superior  Court  rendered  a  verdict  for  the 
amount   of   the   claim   and   the   trial   judge 


denied  the  defendant's  motion  for  a  new 
trial. 

[447]  McHenry,  upon  the  happening  of  the 
accident,  was  taken  to  the  office  of  the  plain- 
tiff by  Mr.  Solomon,  the  defendant's  assistant 
superintendent,  for  the  purpose  of  receiving 
surgical  aid.  Mr.  Solomon  was  performing 
the  duties  of  superintendent  in  the  absence  of 
the  regular  superintendent,  Mr.  Steiner. 
After  being  treated  at  the  plaintiff's  office  the 
boy  was  further  attended  by  the  plaintiff  at 
the  former's  temporary  home  in  Warwick  and 
later  at  his  home  in  Providence  and  received 
still  further  treatment,  from  time  to  time,  at 
the  plaintiff's  office,  the  whole  service  extend- 
ing over  a  period  of  about  two  months. 

The  bill  of  the  plaintiff  for  $175  includes 
$25,  which  is  the  amount  of  his  charge  for 
"first  aid'-  services.  The  defendant  denies  its 
liability  for  anything  beyond  the  "first  aid" 
service,  but  at  the  same  time  does  not  con- 
tend that,  if  there  is  liability  for  subsequent 
treatment,  the  sum  of  $175  is  unreasonable. 

There  is  some  conflict  of  testimony  in  re- 
gard to  the  instructions  which  the  plaintiff 
had  received  in  former  cases  from  both  the 
superintendent,  Mr.  Steiner,  and  the  assistant 
superintendent,  Mr.  Solomon,  and  especially 
as  to  whether  the  plaintiff  had  been  advised 
by  them  at  some  time,  or  from  time  to  time, 
that  his  services  for  the  defendant  were  lim- 
ited to  "first  aid"  charges.  Both  Mr.  Steiner 
and  Mr.  Solomon  testified  that  they  had  no 
authority  from  the  defendant  corporation  to 
employ  doctors  except  for  such  immediate  and 
preliminary  treatment  as  might  be  required 
and  Mr.  Solomon,  who  was  more  immediately 
connected  with  this  particular  Case,  testified 
that  he  informed  the  plaintiff  that  the  lat- 
ter's  employment  had  reference  only  to  "first 
aid"  services;  that  all  subsequent  treatment 
must  be  arranged  for  by  the  parents  of  the 
boy  and  that  he  informed  the  latter  to  the 
same  effect. 

The  plaintiff  denies  that  his  services  were 
thus  limited,  either  generally  or  in  this  par- 
ticular case,  and  he  asserts  that  he  was 
authorized  and  directed  bv  Mr.  Solomon  to 
render  treatment  to  the  McHenry  boy  with- 
out regard  to  [448]  'first  aid"  and  that  in 
obedience  to  such  instruction  he  performed 
the  services  for  which  he  is  now  seeking  to 
recover  compensation.  The  plaintiff  intro- 
duced no  evidence  tending  to  show  that  the 
superintendent  or  assistant  superintendent 
was  invested  with  any  express  authority  to 
procure  anythin<r  more  than  "first  aid"  serv- 
ices. The  plaintiff  however  contended  that  he 
had  been  connected  with  several  cases  prior  to 
the  McHenry  case  in  which  he  had  been  paid 
by  the  defendant  for  subsequent  treatment. 

The  transcript  of  testimony  does  not  con- 
tain any  evidence  tending  to  establish  any 
express  authority  given  to  Steiner  or  Solo- 
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moD  to  contract  or  render  the  defendant  lia- 
ble for  subsequent  services.  Both  Steiner 
and  Solomon  testified,  without  contradiction, 
that  they  had  no  other  or  further  authority 
than  the  employment  of  doctors  for  "first 
aid."  Under  these  circumstances  the  trial 
justice  in  the  Superior  Ckmrt  instructed  the 
jury  that  Solomon  was  without  authority 
to  engage  a  doctor  for  more  than  "first  aid." 

The  next  question  which  naturally  arises 
is  as  to  the  implied  power  of  Mr.  Solomon  to 
render  the  defendant  liable  to  the  plaintiff 
for  subsequent  services. 

The  majority  opinion  of  the  court  recog« 
nizes  the  general  rule  that  a  superintendent 
of  a  mercantile  corporation  has  no  implied 
authority  to  bind  the  corporation  to  pay  for 
the  services  of  a  physician  whom  such  su- 
perintendent has  called  to  attend  an  em- 
ployee injured  in  the  course  of  his  employ- 
ment. I  see  no  reason  for  considering  the 
present  case  as  an  exception  to  the  general 
rule.  In  fact  the  great  weight  of  authority  is 
to  the  effect  that  a  superintendent  of  a  manu- 
facturing or  mercantile  establishment  cannot 
bind  the  employer  or  corporation  for  medical 
services. 

In  the  case  of  Atlantic  Refining  Co.  v. 
Leffingwell,  61  Fla.  101,  54  So.  266,  U  L.R.A. 
(N.S.)  351,  the  opinion  of  the  court  is  well 
summarized  in  the  headnote  as  follows: 
''Where  a  corporation  operates  a  mining  plant 
and  does  not  authorize  its  superintendents  to 
employ  a  physician  at  the  expense  of  the 
corporation  to  attend  an  employee  injured 
by  the  machinery  [449}  of  the  plant,  the  law 
docs  not  imply  such  authority,  at  least  where 
there  is  testimonv  that  such  authority  was 
not  given  or  contemplated  by  those  exercie- 
iog  the  rights  of  the  corporation.  The  lia- 
bility of  the  corporation  for  negligence  that 
proximately  injures  an  employee  may  extend 
to  medical  services  to  an  injured  employee, 
but  this  does  not  create  a  contract  liability 
for  such  services." 

In  the  case  of  Harris  v.  Vienna  Ice  Cream 
Co.  46  Misc.  125,  91  N.  Y.  S.  317,  the  plaintiff 
rendered  medical  services  to  two  employees 
of  the  defendant  under  the  authority  and  at 
the  request  of  the  president  and  secretary  of 
the  defendant  who  promised  the  plaintiff  re- 
muneration for  his  services  and  the  court 
granting  these  facts  held  the  defendant  not 
liable,  saying:  'The  record  is  without  evi- 
dence to  show  that  the  services  rendered  were 
for  its  benefit  or  in  satisfaction  of  a  claim, 
if  any  there  might  be,  against  it.  'Persons 
dealing  witli  the  officers  of  a  corporation,  or 
with  persons  a»8uming  to  represent  it,  are 
chargeable  with  notice  of  the  purpose  of  its 
creation  and  its  powers,  and  with  the  au- 
thority, actual  or  apparent,  of  its  ofiicers  or 
agents  with  whom  they  deel.'  Wilson  v. 
Kings  County  El.  R.  Co.*  114  N.  Y,  487,  491. 


The  contract  presently  in  suit  may  not  be 
said  to  fall  within  the  purpose  of  the  creation 
of  the  Vienna  Ice  Cream  Company,  nor  does 
the  evidenee  disclose  corporate  benefit,  or 
authority,  actual  or  apparent,  in  its  preudent 
or  seeretary,  to  obligate  it  in  the  particular 
instance." 

In  Swazey  t.  Union  Mfg.  Co^  42  Oonn.  666^ 
it  was  held  that  the  general  manager  of  a 
business  corporation  had  no  implied  author- 
ity to  employ  a  physician  to  attend  an  em- 
pl<^ee  injured  in  the  discharge  of  hia  duty 
even  though  he  had  reason  to  believe  that 
the  company  was  guilty  of  negligence  and  in 
speaking  of  the  action  of  the  general  mana- 
ger in  that  regard  the  court  said:  '^He  was 
a  servant  of  the  defendant,  appointed  by  its 
directors.  The  extent  of  his  power  to  bind 
the  corporation  depends  in  part  upon  its  by- 
laws, if  any  sueh  there  be,  touching  his  office; 
in  part  upon  the  language  of  the  vote  of  the 
directors  appointing  [460]  him,  if  any  such 
appears  of  record;  in  part  upon  their  knowl- 
edge and  approval  of,  or  the  aoquiesoence  of 
the  corporation  in,  acts  performed  by  him; 
and  in  part  upon  usages  which  may  be  shown 
to  exist,  controlling  the  matter." 

In  case  of  Cushman  v.  Cloverland  Coal,  etc. 
Co.  170  Ind.  402,  84  N.  B.  759,  127  Am.  St. 
Rep.  391,  16  L.R.A.(N.S.)  1078,  where  a 
physician  was  called  by  the  defendant's-  super- 
intendent to  attend  an  injured  employee  and 
where  the  superintendent  immediately  report- 
ed his  action  to  the  president  and  general 
manager,  the  latter  ratified  and  c<mfirmcd 
the  same,  requesting  the  plaintiff  to  supply 
the  injured  employee  with  necessaries,  the 
court  held  there  was  no  liability  on  the  part 
of  the  defendant^  saying:  "Another  general 
rule,  apparently  of  universal  acceptance,  is 
that  officers  of  corporations  organised  for, 
and  engaged  in,  commercial  pursuits,  without 
special  authority,  cannot,  as  a  legal  right, 
charge  the  corporation  with  the  employment 
of  physiciiuis  and  surgeons  to  attend  upon 
sick  or  injured  employees.  .  .  .  There  is 
no  greater  or  different  reason  for  holding  a 
private  mining  corporation  responsible  for 
supplying  medical  aid  for  its  employees  than 
appertains  to  all  kinds  of  manufacturing 
bodies;  and  we  perceive  no  reas<m  why  cor- 
porations of  either  class,  under  ordinary  cir- 
cumstances, should  be  required  to  furnish 
their  workmen  with  medical  services  any 
more  than  they  should  be  required  to  furnish 
them  with  dinners." 

In  a  similar  case,  Sourwine  v.  McRoy  Clay 
Works,  42  Ind.  App.  358,  85  N.  £.  782,  it 
was  held  that  corporations  whose  business  is 
''stationary"  are  not  bound  to  furnish  their 
employees  with  medical  services  and  the  gen- 
eral officers  of  such  corporations  cannot  incur 
liability  for  such  services  on  behalf  of  the 
corporation,  and  the  severity  of  the  injury  to 
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the  -  employee,  or  even  his  death,  would  not 
affect  the  corporation's  liability,  the  court 
stating  specifically  that,  "Persons  employed 
by  stationary  corporations,  such  as  coal  min- 
ing and  clay  companies,  should,  if  they  desire 
surgical  attention,  make  provisions  therefor 
in  advance  of  accident;  for  they  must  know 
that  accidents  are  liable  [461]  to  happen. 
If  they  fail  to  do  so,  and  their  'family, 
friends,  and  acquaintances'  fail  to  come  to 
their  aid,  charitable  doctors  are  to  be  found 
in  every  community,  responding  to  that  call 
to  which  'stationary  corporations'  are  by  law 
deaf." 

In  the  case  of  Spelman  v.  Gold  Coin  Min. 
etc.  Co.  26  Mont.  76,  66  Pac.  697,  91  Am.  St. 
Rep.  402,  65  L.R.A.  640,  employees  were  in- 
jured in  the  course  of  their  employment  and 
were  taken  to  a  hospital  for  treatment  of 
which  the  plaintiff  was  surgeon.  The  day 
following  the  accident  the  defendant's  gen- 
eral manager  telegraphed  to  the  pluintiff  to 
spare  no  expense  in  giving  the  assistant  man- 
ager the  best  possible  nursing  and  attention 
and  to  provide  surgical  and  hospital  treat- 
ment for  the  other  employees  and  that  he 
would  pay  the  expenses  thereof.  Later  the 
general  manager  assured  the  plaintiff  that 
the  company  would  pay  for  all  services.  The 
bill  of  an  eye  speciaist  whom  the  plaintiff 
enlployed  was  paid  by  the  check  of  the  de- 
fendant company.  The  court,  however,  af- 
firmed a  judgment  for  the  defendant  and  in 
tiie  course  of  its  opinion  said:  "He  (general 
manager  or  other  agent  of  a  corporation) 
cannot,  however,  bind  his  principal  by  a  con- 
tract to  confer  a  gratuity  or  bestow  a  char- 
ity, however  strong  the  promptings  of  hu- 
manity may  be.  He  acts  for  and  is  virtually 
the  company  itself  in  those  matters  only 
which  have  to  do  with  its  ordinary  business , 
and  are  within  the  scope  of  the  duties  dele- 
gated to  him  for  performance.  Unless  the 
limits  of  his  authority  are  shown  to  have 
been  enlarged,  the  duties  of  the  general  man- 
ager are  confined  to  the  transaction  of  the 
business  of  the  corporation  as  distinguished 
from  its  mere  ethical  duties  and  consequent 
imperfect  obligations,  or  supposed  chanties. 
The  fact  that  a  certain  person  is  general 
manager  of  a  mining  company  does  not  in 
and  of  itself  imply  authority  in  him  to  bind 
the  company  in  matters  other  than  those  ol 
business  affairs.  It  may  not  be  said,  as  mat- 
ter of  law,  or  declared  as  a  fact  judicially 
known,  that  general  managers  of  mining  cor- 
porations are  usually  clothed  with  such  au- 
thority as  that  assumed  by  Loomis  (tiie 
general  manager).^' 

[452]  The  authorities  make  some  distinc- 
tion between  cases  of  injury  to  the  employees 
of  a  business  or  mercantile  corporation  and 
those  arising  from  injuries  to  employees  of 
railroads.     The  distinction   arises  from  the 


different  situation  which  the  railroad  em- 
ployee occupies.  The  injury  to  the  railroad 
employee  is  likely  to,  and  frequently  does, 
occur  at  a  distance  from  the  employee's  home, 
where  he  is  unknown  and  where  he  would 
be  temporarily,  at  least,  without  means  to 
employ  medical  assistance,  but  in  those  cases 
the  implied  authority  only  extends  to  "'first 
aid"  and  not  to  subsequent  treatment.  South- 
ern R.  Co.  V.  Grant,  136  Ga.  303,  Ann.  Cas. 
1912C  472,  71  S.  £.  422;  Holmes  v.  McAUis- 
ter,  123  Mich.  493,  82  N.  W.  220,  48  L.RA. 
396;  Terre  Haute,  etc.  R.  Co.  v.  McMurray, 
98  Ind.  368,  49  Am.  Rep.  752. 

The  plaintiff  has  cited  the  case  of  Hall  v. 
New  York,  etc.  R.  Co.  27  R.  I.  525,  66  Atl. 
278,  with  particular  reference  to  page  527. 
In  that  case  the  plaintiff,  a  physician,  was 
called  to  attend  the  injured  employee  by  a 
station  agent  and  on  the  day  following  the 
accident  prepared  and  forwarded  to  the  main 
office  of  the  defendant  at  New  Haven,  Con- 
necticut, a  report  of  the  case  describing  the 
nature  and  extent  of  the  injuries  and  that 
a  trained  nurse  had  been  employed  and  was 
in  attendance.  The  report  clearly  indicated 
that  the  services  of  a  physician  would  be 
likely  to  be  required  for  some  time  and  that 
the  plaintiff  was  giving  the  case  his  pro- 
fessional attention.  There  was  some  question 
as  to  whether  the  report  of  the  plaintiff,, 
which  was  sent  by  a  messenger,  had  been 
received  by  the  defendant,  but  the  court  held 
that  the  report  being  in  the  possession  of  the 
defendant  at  the  trial  it  would  be  presumed^ 
in  the  absence  of  any  testimony  to  the  con- 
trary, that  it  had  been  delivered  to  the  de- 
fendant with  reasonable  celerity.  To  this 
report  the  plaintiff  received  no  reply  from 
the  defendant,  but  later  the  injured  party 
was  visited  by  the  claim  agent  and  also  by 
the  physician  regularly  employed  by  the 
defendant  for  the  purpose  of  ascertaining  if 
the  condition  of  the  patient  was  such  as 
would  permit  his  removal  to  a  hospital. 
From  [453]  the  silence  of  the  defendant, 
after  being  apprised  of  the  facts  regarding 
the  accident  and  the  condition  of  the  injured 
man,  and  the  subsequent  visits  of  the  claim 
agent  and  doctor,  it  would  be  reasonable  for 
the  plaintiff  to  infer  that  such  visits  came 
about  through  the  rep<»rt  and  were  in  re- 
sponse thereto.  Besides,  the  purpose  of  the 
visits  being  to  ascertain  whether  the  condi- 
tion of  the  injured  man  would  permit  his 
removal  to  a  hospital  would  naturally  indi- 
cate to  the  plaintiff  the  intent  of  the  defend- 
ant to  assume  the  expenses  of  his  care  aqd 
treatment. 

The  case  presents  a  very  different  situation 
from  that  of  the  case  at  bar.  In  the  present 
case  the  plaintiff  made  no  report  to  the  de- 
fendant corporation  of  any  kind.  He  did  not 
communicate  with  it  in  any  way  which  might 
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suggest  an  intention  of  charging  tke  defend- 
ant for  subsequent  service  qx  even  that  he 
was  rendering  subsequent  services  at  all. 
The  record  fails  to  show  any  act  or  acts  ap- 
parently authorized  or  directed  by  the  cor- 
poration, like  the  visits  of  the  claim  agent 
and  doctor  in  the  Hall  case,  which  would 
manifest  any  intention  on  the  part  of  the 
defendant  to  assume  the  care  of  the  person 
injured  and  the  expense  oi  his  treatment. 

That  the  plaintiff  here,  aocordiJig  to  his 
own  testimony,  had  no  idea  of  looking  to  the 
defendant  for  compensation  for  subsequent 
services,  at  the  time  when  such  services  were 
rendered,  is  a  matter  which  will  be  discussed 
later. 

The  plaintiff  claims  that  through  the 
course  of  dealing  which  had  obtained  for  a 
long  time  between  himself  and  the  defendr 
ant  that  he  was  justified  in  rendering  the 
subsequent  services  to  the  McHenry  boy  and 
charging  the  same  to  the  defendant.  In 
other  words,  that  the  defendant  by  reason 
of  its  previous  conduct  in  similar  matters  is 
estopped  from  denying  its  liability  to  com- 
pensate the  plaintiff  for  his  subsequent  serv- 
ices to  the  McHenry  boy. 

The  principles  of  law  governing  questions 
of  this  sort  are  laid  down  in  31  Cyc.  1240 
et  seq.  and  are  supported  by  numerous  au- 
thorities therein  cited.  These  principles  are 
[454]  found  to  be  (1)  that  no  estoppel  can 
arise  without  some  sufficient  representation 
by  word  or  conduct  made  with  the  intention 
that  they  should  be  acted  upon,  or  made 
under  circumstances  which  would  induce  a 
responsible  and  prudent  man  to  believe  that 
they  were  intended  to  be  acted  upon;  (2) 
that  where  the  estoppel  is  based  upon  the 
principal's  acquiescence  in  or  recognition  of 
another's  assumption  of  authority  it  must 
appear  that  the  principal  had  knowledge 
thereof  or  else  there  can  be  no  estoppel; 
(3)  that  in  order  to  estop  a  man  from  deny- 
ing the  authority  of  another  to  act  for  him 
it  is  essential  that  his  representation  of  au- 
thority, whether  by  word  or  conduct,  should 
have  been  believed  and  relied  upon  in  good 
faith  by  the  person  asserting  the  authority 
and  also  that  such  persons  should  have  been 
misled  by  the  representation;  (4)  that  if  the 
person  aaaerting  estoppel  knew  that  no  au- 
thority in  fact  existed  or  should,  at  a  re- 
sponsible, prudent  man,  have  known  that 
fact  or  been  acquainted  with  faets  suggesting 
an  inquiry  which  would  have  led  to  the 
discovery  of  the  want  of  authority  on  tha 
part  of  the  a^nt,  no  estoppel  arises;  and  (5) 
that  an  estoppel  will  not  serve  where  one 
relies  upon  the  agent's  alleged  declaration 
of  authority  and  makes  no  further  inquiry. 

In  the  first  place  the  power  of  the  agent 
cannot  be  determined  by  his  own  acts  but 
must  be  determined  by  the  acts  of  the  prin- 


cipal. Xhia  propositicm  of  law  is  well  es- 
tablished by  authority  and  is  succinctly  stated 
in  the  case  of  Bush  Groc^y  Co.  v.  Conely, 
61  Ha.  131,  56  So.  867,  as  foUows:  ''If 
one  holds  another  out  to  the  world  and  ac* 
credits  him  as  his  agent  he  is  bound  by  that 
person's  acta  done  within  the  scope  of  the 
agency  thus  given  to  him.  In  such  casea  the 
question  is,  not  what  authority  was  intended 
to  be  given  to  the  agent,  but  what  authority 
was  the  third  person  dealing  with  him  jus- 
tified from  the  acts  of  the  principal  in  be* 
lieving  was  given  to  him."  See  also  Wier- 
man  v.  Bay  City-Michigan  Sugar  Co.  142 
Mich.  422,  438;  Mechanics'  Bank  v.  New 
York,  etc.  R.  Co.  13  N.  Y.  590;  1  Am.  St  £ng. 
Knc.  of  Law    (2d  ed.)    p.  900. 

[456]  The  plaintiff  contends  that  he  was 
justified  in  believing  tliat  his  subsequent  serv- 
ices in  the  case  of  the  McHenry  boy  were 
chargeable  to  the  defendant  through  certain 
acts  and  statements  of  the  defendant's  auper- 
intendent  and  assistant  superintendent  and 
in  believing  that  the  defendant  would  pay 
him  for  such  subsequent  treatment.  There 
is,  however,  no  testimony  that  the  defendant 
ever  had  knowledge,  or  notice  of  any  kind, 
as  to  any  prior  payments,  by  its  agents,  to 
tlie  plaintiff  on  account  of  subsequent  serv- 
ices. 

The  plaintiff  seems  to  rely  upon  the  ac« 
quiescence  of  the  defendant  in  the  imauthor* 
ized  action  of  its  agents  in  paying  for  sub- 
sequent services  rather  than  upon  any  express 
authority  to  them  to  do  sow  Such  acquies- 
cence, the  plaintiff  contends,  is  shown  by  the 
fact  that  the  defendant  had  previously  com- 
pensated him  for  subsequent  services.  To 
quote  again  from  31  Cyc.  supra,  we  find  the 
law  on  this  point  to  be  that  "ii  the  claim 
of  estoppel  is  based  on  the  alleged  principal's 
acquiescence  in  or  recognitiou  of  another's 
assumption  of  authority,  it  must  appear  that 
he  had  knowledge  thereof  else  no  estoppel 
arises."  See  also  Montreal  Bank  v.  Inger- 
son,  105  la.  349,  75  N.  W.  351;  Manning  v. 
Leland,  153  Mass.  510,  27  N.  £.  519. 

There  is  no  evidence  of  any  prior  pay- 
ment  made  by  the  defendant  or  by  its  agents 
covering  subsequent  services,  either  author- 
ized or  unauthorised.  To  refute  the  plain* 
tiff's  contention  that  he  was  in  any  way 
led  to  believe  that  his  services  rendered  to 
the  McHenry  boy,  subsequent  to  "first  aid," 
were  to  be  paid  by  defendant,  it  is  only 
necessary  to  examine  his  own  testimony. 

The  plaintiff  began  to  attend  pec^le  injured 
at  the  d^endant'a  place  of  business  in  1908, 
and  he  thinks  that  his  services  were  required 
from  twelve  to  twenty  times  in  that  year^ 
He  continued  his  services  during  the  years 
1909  and  1910,  although  the  frequency  with 
which  they  were  demanded  during  the  last 
two  years  does  not  appear,  but  it  is  apparent 
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that  he  often  rendered  profesBional  servioes 
[466]  during  that  period  either  at  the  de-« 
f  endant's  place  of  bueineaa  or  at  his  own  offic« 
at  the  instance  of  Mr.  Solomon,  the  assistant 
superintendent.  Upon  two  occasions  he  had 
an  interview  with  Mr.  Bteiner,  the  superin- 
tendent, but  such  interviews  related  entirely 
to  questions  arising  about  the  plaintiff's  bills 
for  services  which  had  been  already  rendered. 
The  plaintiff  testifies  that  during  the  three 
years  mentioned  it  was  his  custom  to  send  his 
bill  to  the  defendant;  that  they  would  pay 
it;  and  that  sometimes  he  sent  them  through 
the  mail  and  sometimes  delivered  them  per- 
sonally, evidently  intending  that  it  should 
be  inferred  therefrom  that  he  had  sent  his 
bills  to  the  defendant  and  tiie  defendant 
had  paid  them  with  full  knowledge  of  all  the 
facts.  He  testifies  that  in  1908  he  had  a  talk 
with  Mr.  Steiner  about  the  case  of  Theodore 
Max  and  that  his  second  interview  with  Mr. 
Steiner  was  in  reference  to  the  McHenry 
case  in  1910.  There  was  objection  on  the 
part  of  Mr.  Steiner  to  the  bill  in  the  Max 
case  and  some  discussion  as  to  the  propriety 
of  the  plaintiff's  charge  for  subsequent  serv- 
ices and  Mr.  Steiner,  in  the  presence  of  the 
plaintiff,  called  up  the  representative  of  an 
accident  insurance  company  and  some  ar- 
rangement was  made  which  resulted  in  the 
payment  of  the  plaintiff's  bill.  The  plaintiff 
says  that  he  always  charged  his  services  to 
the  defendant,  but  he  admits  that  in  some 
cases  his  bills  for  services  were  rendered  to 
and  paid  by  the  Outlet  Mutual  Benefit  Asso- 
ciation, which  he  understood  to  be  a  separate 
concern;  that  Mr.  Solomon  sent  people  to 
him  to  be  treated  at  the  expense  of  that 
association;  and  that  he  did  not  know  when 
he  was  rendering  his  services  whether  they 
were  for  the  Outlet  Mutual  Benefit  Associa- 
tion or  not  and  he  only  became  apprised  of 
that  fact  when  he  submitted  his  bill.  The 
plaintiff  admits,  on  cross-examination,  that 
three  of  his  bills  for  services,  one  of  Febru- 
ary 1,  1910,  and  two  of  April  1,  1910,  which 
he  had  in  the  first  instance  charged  to  the 
Outlet  Company  and  were  afterwards  sent  to 
the  Outlet  Mutual  Benefit  Association,  were 
in  his  own  handwriting;  that  he  rendered 
[467]  his  bills  to  Solomon,  who  then  told  him 
to  whom  they  should  be  sent ;  and  that  he  did 
not  know  until  a  bill  was  rendered  for  whom 
he  had  been  doing  work.  Out  of  all  the 
services  rendered  by  the  plaintiff  he  can 
recall  but  one  instance  where  he  can  make 
any  claim  that  he  was  recompensed  for  more 
than  ''first  aid"  services,  and  that  was  in 
the  case  of  Theodore  Max  in  which  it  appears 
that  the  bill  was  finally  adjusted  by  the  in- 
surance company  after  a  dispute,  although 
he  was  called  from  a  dozen  to  twenty  times 


in  1908  and  did  all  of  the  business  of  that 
description  in  the  years  1908,  1909  and  1910. 

There  is  no  testimony  that  the  defendant 
had  any  knowledge  as  to  the  settlement  of 
the  Max  case,  whatever  the  settlement  may 
have  been,  but  if  it  be  assumed,  though  such 
an  assumption  is  entirely  unwarranted,  that 
the  settlement  in  the  Max  case  was  subse- 
quently approved  by  or  acquiesced  in  by  tiie 
defendant  and  that  the  bill  contained  a 
charge  for  subsequent  services,  the  approval 
of  a  single  unauthorized  act  is  not  sufficient 
to  estop  the  principal  in  a  subsequent  case, 
especially  where  the  single  act  followed  a 
dispute  between  the  parties.  Woods  ▼. 
Francklyn,  19  N.  Y.  8.  377,  46  N.  Y.  St.  Rep. 
396;  Temple  v.  Pomroy,  4  Gray  (Mass.) 
128;  Paige  v.  Stone,  10  Mete.  (Mass.)  160, 
43  Am.  Dec.  420;  Davis  v.  Kneale,  97  Mich. 
72,  56  N.  W.  220;  Southern  K.  Co.  v.  Grant, 
136  Ga.  303,  Ann.  Gas.  1912C  472,  71  S.  £. 
422. 

In  Woods  V.  Francklyn,  supra,  the  court 
said:  "We  are  unable  to  find  any  sanction 
in  principle  or  authority  for  holding  that  the 
ratification  of  a  single  act  would  justify  an 
inference  that  any  further  similar  act  would 
likewise  meet  with  recognition,  or  that  the 
assumed  agent  is  thus  empowered  to  subject 
the  alleged  principal  to  liability  upon  subse- 
quent unauthorised  contracts.'' 

If  anything  further  is  needed  to  show  the 
utter  absurdity  of  the  plaintiff's  claim  that 
he  understood  that  he  was  rendering  subse- 
quent services  to  the  McHenry  boy  upon  the 
authority  of  the  defendant  or  with  the  de- 
fendant's acquiescence  in  tlks  acts  of  its 
agents,  it  is  to  be  found  in  his  final  state- 
ment that  after  the  services  were  rendered  to 
the  [46S]  McHenry  boy  he  went  to  see  Mr. 
Solomon  to  talk  over  the  case  and  to  find  out 
to  whom  he  should  send  the  bill.  In  the  face 
of  this  testimony,  the  claim  of  the  plaintiff 
that  he  rendered  subsequent  services  to  the 
MeHenry  boy  supposing  or  understanding 
that  he  was  authorised  to  do  so  by  the  de- 
fendant and  at  the  defendant's  expense  is 
simply  preposterous. 

I  have  not  considered  the  exceptions  of  the 
defendant  as  to  the  admission  or  rejection  of 
testimony  as  in  my  view  of  the  case  such  e<»- 
sideration  would  be  entirely  unaeoessary. 
I  am  of  the  opinion  lor  the  reaeons  given  and 
upon  the  authorities  cited  that  the  defend- 
ant's exception  numbered  five  should  be  sos- 
tained  and  that  the  case  should  be  remitted 
to  the  Superior  Court  with  direction  to  eater 
judgment  for  the  plaintiff  for  $26,  and  that 
the  other  exceptions  of  the  defendant  should 
be,  pro  fortius,  overruled. 

Parkhurst,  J.,  concurs  in  opiniea  of  Vin- 
cent, J. 
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Introductorif. 

This  note  discuBBes  the  recent  cases  deal- 
ing with  implied  authority  of  officers,  agents 
or  servants  to  contract  for  medical,  surgical, 
or  other  attendance  or  supplies  for  sick  or 
injured  persons.  The  earlier  cases  will  be 
found  in  the  notes  to  Bond  v.  Hurd,  3  Ann. 
Cas.  566;  Southern  R.  Co.  v.  Grant,  Ann. 
Cas.  1912C  472,  and  Bonnette  v.  St.  Louis, 
etc.  R.  Co.  128  Am.  St.   Rep.  30. 

General  Officer  or  Agent* 


In  some  jurisdictions  it  is  held  that  officers 
or  agents  having  general  control  of  the  affairs 
of  a  corporation  may  bind  it  for  medical  or 
surgical  services  in  behalf  of  persons  injured 
by  operation  of  the  business  carried  on  by  the 
employer.  See  Scott  v.  Monte  Christo  Oil, 
etc.  Co.  15  Cal.  App.  453,  115  Pac.  04;  Gibson 
V.  O'Hara  Coal  Co.  151  III.  App.  424;  New- 
berry V.  Missouri  Granit**,  etc.  Co.  180  Mo. 
App.  672,  163  S.  \V.  570:  Ghio  v.  Schaper 
Bros.  Mercantile  Co.  180  Mo.  App.  686,  163 
S.  W.  551;  Greensfelder  v.  Witte  Hardware 
Co.  189  Mo.  App.  576,  175  S.  W.  275;  Wilson 
?.  St.  Louis  Envelope,  etc.  Box  Co.  (Mo.) 
190  S.  W.  979;  Perkins  v.  Kilpatrick  (Mo.) 
193  S.  W.  876;  Omaha  Gen.  Hospital  v. 
Strehlow,  96  Xeb.  308,  147  X.  W.  846. 

Thus  in  Scott  v.  Monte  Christo  Oil,  etc.  Co. 
supra,  it  was  held  that  where  a  president  of  a 
corporation  having  general  charge  of  its 
businesft  directed  a  physician  to  take  care 
of  an  injured  employee  and  promised  that 
the  corporation  would  pay  reasonable  charges 
for  such  treatment,  it  rendered  the  corpora- 
tion liable. 

In  Newberry  v.  Missouri  Granite,  etc.  Go. 
180  Mo.  App.  672,  163  S.  W.  570,  it  was 
held  that  where  an  agreement  was  made  with 
a  physieiaii  to  pay  for  attendance  on  an  in- 
jured employee,  which  was  known  to  the 
president  and  waa  approved  by  him,  such  a 
contract  was  binding  on  the  corporation. 

In  Greensfelder  t.  Witte  Hardware  Co. 
189  Mo.  App.  576,  175  S.  W\  275,  the  court 
laid:  "Whether  or  not  to  sustain  a  case  of 
this  chAraeter  there  must  necessarily  be 
found  an   actual   contract,   whether   express 
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or  to  be  to  some  extent  inferred  from  the 
facts  and  circumstances,  is  a  matter  which 
we  need  not  definitely  pass  upon.  The  case 
was  not  tried  below  upon  the  theory  that  a 
recovery  could  be  had  upon  an  implied  con- 
tract, growing  out  of  a  legal  duty  to  furnish 
medical  attention,  though  this  argument  is 
advanced  here.  As  to  this  we  note  that  in 
Hunicke  v.  Meramec  Quarry  Co.  262  Mo.  560, 
172  6.  W.  43,  our  supreme  court  has  recently 
held  that  where  an  employee  is  so  badly  in- 
jured that  he  is  rendered  incapable  of  assist- 
ing himself,  the  law  casts  a  duty  upon  the 
employer  to  furnish  medical  aid,  for  a  no<;;- 
ligent  breach  of  which  duty  an  action  will 
lie;  and  the  effect  of  this  decision  is  to  be 
reckoned  with,  at  least  where  a  physician  is 
summoned  for  emergency  treatment,  in  a  case 
falling  within  the  rule  announced.  Independ- 
ent of  the  doctrine  of  the  Hunicke  case,  su- 
pra, it  may  be  that  under  some  circumstances 
the  law  will  imply  a  promise  to  pay,  in  a 
ease  of  this  character  ...  as  where  one. 
though  not  intending  to  pay,  permits  special 
services  of  this  nature  to  be  rendered  when 
he  must  know  that  payment  is  expected  of 
him,  and  may  be  estopped  to  assert,  as  a  de- 
fense, that  there  was  no  actual  contract." 

Other  cases  hold  that  oflicers  or  agents  hav- 
ing general  cliarge  of  the  business  of  a  cor- 
poration have  not  the  power  to  bind  it  for 
medical  or  surgical  attendance  rendered  to 
persons  injured  in  the  operation  of  the  busi- 
ness, unless  expressly  authorized  to  do  so. 
See  Atlantic  Refining  Co.  v.  Lelfingwell,  61 
FU.  101,  54  So.  266,  34  L.R.A.(N.S.)  351; 
Journal,  etc.  Co.  v.  Lones,  130  Tenn.  209,  160 
S.  W\  760.  And  see  the  reported  case.  Thus  in 
Atlantic  Refining  Co.  v.  Leffingwell,  supra,  it 
was  held  that  where  a  superintendent  was  em- 
ployed to  take  charge  of  a  mine,  he  did  not 
have  the  power  to  bind  the  corporation  for 
medical  or  surgical  attendance  given  to  an 
employee  injured  by  the  machinery  of  the 
plant,  where  it  was  shown,  that  the  company 
had  not  given  that  power  to  the  superin- 
tendent. The  court  said :  "There  is  evidence 
that  the  superintendents  of  the  mining  plant 
had  no  authority  to  employ  physicians  at  the 
expense  of  the  company  to  attend  injured 
employees,  and  that  the  custom  of  the  com- 
pany was  not  to  allow  such  a  liability  to  be 
incurred  by  its  agents  or  superintendents,  and 
there  is  no  testimony  that  such  authority  was 
given  the  superintendents  in  this  case.  Un- 
der this  testimony  the  plaintiffs  are  not  en- 
titled to  recover  on  the  first  two  counts  which 
allege  that  the  service  was  rendered  at  the 
special  instance  and  request  of  the  defendant, 
and  at  the  defendant's  request,  unless  the 
duties  of  the  superintendents  by  implication 
of  law  gave  them  authority  to  request  the 
servicea  for  and  at  the  expense  of  the  de- 
fendant corporation,  notwithstanding  the  tea- 
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timony  that  no  such  authority  was  given  or 
contemplated  by  the  corporation  or  by  those 
who  exercise  its  rights.  The  liability  of  the 
corporation  for  negligence  of  its  agents  and 
servants  that  proximately  injures  an  em- 
ployee may  extend  to  medical  services  to  an 
injured  employee,  but  this  liability  does  not 
give  rise  to  a  contract  liability  for  such  serv- 
ices." In  Journal,  etc.  Co.  v.  Lones,  130  Tenn. 
209,  lea  S.  W.  760,  it  was  held  that  a  night 
editor,  who  was  acting  as  general  manager 
for  the  time  being  and  the  highest  agent  of 
the  company  present,  did  not  have  power  to 
bind  the  corporation  for  medical  or  surgical 
services  rendered  to  an  employee  injured  in 
the  course  of  his  employment,  eJccept  perhaps 
in  case  of  an  emergency  where  life  or  limb 
might  be  endangered.  See  also  the  reported 
case. 

Inferior  Officer  or  Agent. 

It  has  been  held  that  an  inferior  officer 
or  agent  cannot  bind  a  corporation  for  medi- 
cal or  surgical  attendance  in  case  of  a  person 
injured  by  operation  of  the  business  carried 
on  by  the  employer,  unless  that  agent  has 
been  expressly  or  impliedly  authorized  to  do 
so.  Renberg  v.  Chicago  City  R.  Co.  359  111. 
App.  119;  Cannon  v.  Minneapolis,  etc.  R.  Go. 
(Minn.)  162  N.  W.  355;  Roff  Oil,  etc.  Co.  v. 
King,  46  Okla.  31,  148  Pac.  90;  Vanderboget 
v.  Campbell  Mill  Co.  82  Wash.  602,  144  Pac. 
905,  L.R.A.1915C  808. 

Thus  in  Renberg  v.  Chicago  City  R.  Co. 
supra,  it  appeared  that  a  man  was  injured 
by  falling  from  a  car  belonging  to  the  com- 
pany. He  was  picked  up  by  the  conductor 
in  charge  of  the  car  and  carried  to  a  drug 
store  from  whence  the  conductor  called  up  the 
plaintiff  upon  a  phone  requesting  him  to  tend 
the  injured  man.  The  plaintiff  treated  him 
until  he  was  recovered  and  sued  the  railroad 
for  his  remuneration.  It  was  held  that  the 
conductor  had  no^  expressed  or  implied  au- 
thority to  bind  the  defendant  and  the  plain- 
tiff could  not  recover. 

In  Roflf  Oil,  etc.  Co.  v.  King,  46  Okla.  31, 
148  Pac.  90,  the  court  said:  "The  witness 
Rogers  was  the  employee  of  the  plaintiff  in 
■(Tror  at  Roflf  and  his  duties  were  to  purchase 
cotton,  make'  repairs,  and  to  apply  for  sup- 
plies or  other  things  needed  at  the  Roff  office. 
This  circumstance  by  itself  did  not  make  him 
such  an  agent  as  would  authorize  him  to 
«mploy  a  physician  to  attend  to  an  injured 
employee.  We  think  the  general  rule  is  well 
settled  that  an  employer  is  not  ordinarily 
bound  to  provide  medical  attention  for  an  in- 
jured employee,  and  hence  such  an  ag^nt  as 
Rogers  has  no  implied  authority  to  contract 
in  his  name  for  such  attention." 

Where  a  corporation  gives  authority  to  an 
inferior  ageiit  to,  or  eveh  permits  him  to, 


engage  a  physician  to  attend  an  injured  em- 
ployee, the  agent  may  of  course  bind  the 
company.  Thus  in  Perkins  t.  Trenton  St. 
R.  Co.  81  N.  J.  L.  36,  78  Atl.  666,  it  appeared 
that  the  defendant  was  a  corporation  run- 
ning a  street  car  line  between  Trenton  and 
Princeton.  Among  the  printed  instructions 
issued  to  its  conductors  and  motoimen,  was 
one  which  directed  a  coBdaetor  in  case  of 
accident  to  take  the  injured  person  to  the 
nearest  physician.  A  motorman  running  one 
of  the  cars  on  a  trip  to  Princeton  leaning 
out  to  see  if  his  running  board  was  clear  fell 
in  front  of  his  car  and  his  leg  was  badly 
crushed.  The  conductor  in  charge  ran  his 
car  as  quickly  as  possible  to  Princeton  where 
he  telephoned  for  a  physician  and  the  plain- 
tiff responded  to  the  call.  He  rushed  the 
motorman  to  a  hospital  and  amputated  his 
leg.  The  conductor  was  the  highest  repre- 
sentative of  the  company  in  authority  at  the 
place  of  accident  and  at  Princeton.  The  de- 
fendant refused  to  pay  the  plaintiff,  and  this 
action  was  brought.  It  was  held  that  the 
defendant  had  made  the  conductor  his  agent 
by  issuing  the  printed  rules;  that  he  had 
clearly  been  given  authority  to  summon  a 
physician;  that  this  would  be  meaningless  if 
the  physician  did  not  have  authority  to  ren- 
der what  aid  might  be  necessary,  and  that 
as  the  conductor  was  such  an  agent  he  had 
authority  to  bind  the  corporation  for  the 
services  of  the  plaintiff.  The  court  said: 
"The  directors  of  the  company  will  be  pre- 
sumed to  have  framed  and  promulgated  this 
instruction  in  the  interest  of  the  stockhold- 
ers. From  this  point  of  view  they  may  well 
have  considered  that  for  every  injury  result- 
ing from  an  accident  in  their  cars  a  law  suit 
is  possible,  in  the  course  of  which  their  lia- 
bility would  for  the  first  time  be  authorita- 
tively determined.  If  liable  they  may  be 
deeined,  from  their  knowledge  of  human  na- 
ture, to  know  that  the  damages  assessed  by 
the  jury  would,  as  a  rule,  be  largely  enhanced 
by  any  show  of  inhumanity  toward  the  plain- 
tiff at  the  time  of  his  injury  or  any  lack  of 
immediate  care  for  him  at  that  critical 
Juncture,  and  also  that  humane  aid  promptly 
secured  by  the  company  would  be  a  eircnm- 
stance  likely  to  affect  the  jury  favorably. 
The  directors  also  knew,  unless  blind  to  the 
details  of  their  business,  that  it  is  of  the  ut- 
most importance  in  litigated  aoeident  cases 
that  the  medical  witness,  who  first  sees  and 
ministers  to  the  injured  person,  sImlII  not  be 
one  selected  and  paid  (or  to  be  paid  after 
the  suit)  by  such  person,  and  still  more 
that  such  witness  shall  not  be  seleeted  by  the 
•attorney  who  prosecutes  the  suit  fol-  dkm- 
ages.  A  rule  that  would  in  all  caaee  tend 
to  secure  unbiased  testimony  upon  this  im- 
portant feature  ot  every  suek  litigation 
would-be  an  eXereise  of  souad  discretion  by 
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the  directors.  This  answer  a  the  objection 
that  it  18  no  part  of  the  director's  duty  to 
provide  medical  attendance  for  persons  for 
whose  injuries  the-  eompanjr  is  not  liable. 
For  such  liability  cannot  be  determined  at 
the  instant  of  the  accident,  and  that  is  the 
instant  at  which  the  conductor  is  required  to 
act.  So,  that  in  view  of  the  reason  suggested 
for  su^  rule,  it  w^old  be  a^  sound  exercise  of 
discretion  for  the  directors  to  incur  the 
slight  expense  in  those  cases  in  which  it  was 
ultimately  determined  that  the  company  was 
not  liable  in  view  of  the  far  greater  import- 
ance of  the  results  flowing  from  such  rule 
in  cases  where  the  question  of  damages  was 
involved.  For  the  same  reason  and  to  the 
same  end  the  rule  should  not  be  interpreted 
or  rather  frustrated  by  making  the  oonductor 
pass  as  judge  and  jury  upon  the  law  and 
facts  of  an  accident  at  the  instant  of  its 
occurrence  as  the  basis  of  his  private  judg- 
ment as  to  whether  or  not  it  came  within  the 
rule  that  prescribed  his  duties  in  case  of- 
accident." 

In  Stewart  ▼.  New  York  Cent.  etc.  R.  Co. 
^2  Pa.  Super.  Ct.  234,  it  was  held  that  where 
an  assistant  train  master  had  alwavs  been  ac-^ 
customed  to  secure  aid  for  those  injured  ia 
conneetion  with  the  operation  of  the  road, 
he  had  authority  to  call  up  the  plaintiff  who 
was  a  physician,  direct  him  to  go  to  the  train 
yard  to  take  charge  of  an  injured  man,  and 
bind  the  corporation  for  a  reasonable  com- 
pensation for  such  services. 

Where  an  agent  of  a  corporatioh  or  in- 
dividual with  apparent  authority  to  act 
makes  a  reasonable  agreement  with  a  physi- 
cian or  surgeon  to  render  services  to  an  in- 
jured person,  and  the  employer,  knowing  that 
these  services  are  being  carried  out  stands 
by  and  permits  them  to  be  completed  without 
repudiating  the  agent,  such  corporation  or 
individual  is  bound  to  pay  a  reasonable  com- 
pensation therefor.  Scullin  v.  Routh,  126 
Ark.  571,  191  S.  W.  218;  Chicago  Consol. 
Traction  Co.  v.  Mathews,  117  111.  App.  174; 
Ohio  V.  Schaper  Bros.  Mercantile  Co.  180 
Mo.  App.  686,  163  S.  W.  561;  Roff  Oil,  etc, 
Co.  V.  King,  46  Okla.  31,  148  Pac.  90.  Thus 
in  Chicago  Consol.  Traction  Co.  v.  Mathews, 
supra,  it  appeared  that  the  defendant  was 
a  traction  company  running  a  street  car 
eystem  through  the  streets  of  Chicago.  A 
man  was  injured  by  a  live  wire  belonging  to 
the  company,  which  was  hanging  down  in 
the  street.  The  conductor  of  a  street  ear 
belonging  to  the  company  had  him  carried 
into  a  drug  store  near  by,  had  what  pur* 
ported  to  be  a  conversation  with  the  super- 
intendent of  the  company,  and  then  employed 
the  plaintiff,  a  physician,  to  care  for  the 
inju^d  man.  The  plaintiff  on  the  next  day 
called  on  the  superintendent  and  asked  wheth- 
er he  should  continue  his  services;  but  the 


superintendent  answered  that  he  would  send 
out  a  surgeon  of  the  defendant.  Later  twa 
physicians  called  on  the  plaintiff  in  behalf 
of  the  company  and  accompanying  him  to 
the  home  of  the  patient  commended  his 
treatment.  It  was  also  shown  that  there  was 
no  agent  present  at  the  time  of  the  accident 
higher  in  authority  than  the  conductor.  The 
plaintiff  rendered  his  bill  to  the  defendant 
which  was  refused,  and  he  then  brougl^t  suit. 
It  was  held  that  where  a  person  was  injured 
in  the  operation  of  the  defeiuiant's  street 
railroad,  the  defendant  rendered  itself  liable 
to  the  plaintiff  when  its  agent,  the  conductor, 
requested  him  to  render  medical  services, 
and  the  corporation  with  full  knowledge  of 
the  facts  did  not  countermand  the  employ- 
ment. The  court  sajld:  '*We  are  inclined.  tO' 
view  the  fact  that  when  one  is  thus  hurt,  and 
the  condition  of  the  injured  pi^ty  r^uires 
prompt  medical  attendance  and  no  surgeon  of 
the  company, is  obtainable,  the  representative 
of  the  company  in  authority  at  the  time  and- 
place  of  the  accident  has  a  right  to  employ 
a  physician,  and  thus,,  for  the.  time,  being  at 
least,  to  bind  the  company  to  pay  for  his 
reasonable  seryices.  In  such  case. humanity,. 
common  honesty  and  fair  dealix^,,  if  not 
strict  jufltice,  require  the  company  .to  pay. 
However  this  may  be,  it  waa  the  duty  of 
the  superintendent,  when  appellee  stated  the 
case  to  him  and  asked  as  to  continuation  of 
hia  services,  to  nuike  a  direct  reply  to  that 
question.  Failing  so  to  do,  the  trial  court 
waa  fully  justified  in  finding  tJ^t  .the  em- 
ployment of  appellee  by  the  .condujctor  was 
ratified  and  confirmed  by  appellant.  In  such 
a  case  slight  acts  of  ratification  by  the  com- 
pany are  sufficient." 

Potrer  in  Enieroency. 

Where  a  sudden  emergency  arises  Avhich 
requires  the  immediate  attendance  of  a  physi- 
cian to  save  life  or  limb,  any  agent  or  repre- 
sentative may  bind  his  employer  for  the 
necessary  first  aid.  Scullin  v.  Routh,  126 
Ark.  571,  191  S.  W.  218;  Vandalia  R.  Co.  v. 
Bryan,  60  Ind.  App.  223,  110  N.  E.  218; 
Stewart  v.  New  York  Cent.  etc.  R.  Co.  62 
Pa.  Super.  Ct.  234.  But  compare,  Voorliees 
V.  New  York  Cent.  etc.  R.  Co.  129  App.  Div. 
780,  114  N.  Y.  S.  242. 

Thus  in  Vandalia  R.  Co.  v.  Bryan,  supra, 
the  eourt  said:  "It  is  undoubtedly  true  that 
on  ordinary  occasions  and  at  times  when  a 
superior  officer  was  in  reach,  a  station  mas- 
ter could  not  bind  the  railroad  company  to 
pay  for  medical  services.  But  when  an  em- 
ployee is  injured  by  a  railroad  train,  and 
immediate  attention  is  demanded  in  order  to 
save  life,  or  prevent  great  injury,  in  this 
pressing  and  imperious  need  it  is  held  that 
when  the  highest  ofiicer  of  the  corporation. 
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present  engages  a  physician,  the  emergency 
has  created  in  him  authority  to  bind  the 
company  to  pay  for  such  services  as  the 
emergency  demands  and  no  more. 
This  rule  has  also  been  applied  in  cases  where 
the  injured  person  was  a  passenger,  or  even 
a  trespasser,  and  we  believe  that  the  fact  that 
Holsappel  was  a  trespasser  has  no  bearing 
on  the  authority  possessed  by  Jamison  when 
he  engaged  appellee.  .  .  .  We  have  held 
that  Jamison  had  authority  to  bind  appellant 
for  emergency  services.  We  have  also  held 
that  his  authority  expired  when  he  came  into 
communication  with  his  superior  officers,  and 
the  evidence  shows  that  when  he  had  com- 
municated with  them,  he  attempted  to  revoke 
the  authority  given.  The  question  then  is, 
how  far  could  appellee  go  under  the  contract 
previously  made  with  Jamison?  The  cases 
already  cited  limit  the  duty  of  the  railroad 
company  to  the  emergency  and  its  liability 
to  the  services  demanded  by  the  emergency. 
.  .  .  We  have  referred  to  these  cases  out 
of  the  number  in  which  kindred  questions 
have  been  considered,  for  the  purpose  of 
showing  how  far  some  authorities  have  gone, 
which  seem  to  be  in  accord  with  the  direct 
holdings  and  intimations  in  our  own  state. 
In  some  jurisdictions,  the  rule  as  announced 
has  been  extended,  in  others  it  has  been  lim- 
ited. It  seems  to  us,  however,  that  all  of 
the  better  reasoned  cases  have  limited  the 
recovery  of  physicians  employed  as  was 
appellee  in  this  case  to  what  should  be  termed 
as  emergency  or  first  aid  services,  and  no 
more.  And  in  all  such  cases  an  emergency 
exists  where  the  exigencies  are  of  so  pressing 
a  nature  that  immediate  action  must  be  taken 
to  relieve  the  injured  party  from  his  present 
suffering,  or  preserve  his  life,  and  when  such 
.services  have  been  rendered,  the  emergency 
authorizing  the  original  employment  ceases 
to  exist,  and  there  is  no  further  liabiiitv  for 
medical  services  unless  such  further  liability 
arises  by  reason  of  some  additional  con- 
tractual relation  between  the  parties.  It  is 
the  inability  of  the  injured  party  to  obtain 
medical  aid  for  himself  that  gives  rise  to  the 
emergency." 

But  in  Voorhees  v.  Nt»w  York  Cent.  etc.  R. 
Co.  129  App.  Div.  780,  114  N.  Y.  S.  242,  the 
court  said:  **In  a  few  of  the  states  an  excep- 
tion to  this  rule  has  obtained  in  case  of  emer- 
gency treatment  rendered  by  a  physician  to 
an  employee,  and  it  has  been  held  that  any 
employee  present  when  the  emergency  arises 
may  summon  a  physician  on  the  responsi- 
bility of  the  employer.  The  exception  has  not 
prevailed  in  this  state,  so  far  as  my  research 
has  extended,  and  the  trend  seems  to  be 
against  this  invasion  of  the  general  rule.*' 
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Champerty  amd  M*lnteBamee  —  Agvee- 
ment  to  Collect  oa  Coiilariea. 

A  good-faith  agreement  by  a  layman  to 
collect,  compromise,  or  settle  a  promissory 
note  in  consideration  of  a  certain  percentage 
of  the  amount  collected  or  recovered,  is  not 
per  se  void  on  the  ground  of  champerty  or 
public  policy. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  County  Court,  Cass  county: 
Ha:?son,  Judge. 

Action  by  W.  M.  Rohan,  plaintiff,  against 
Mrs.  Martha  Johnson,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  fact.^ 
are  stated  in  the  opii^on.    Affibmed. 

Pollock  d  Pollock  for  appellant. 
Laicrenne  d  Murphy  for  respondent. 

[183]  Chbistia>'sox,  J.— This  is  an  appeal 
from  an  order  of  the  county  court  of  Casi} 
county  overruling  a  general  demurrer  to  plain- 
tiff's complaint.  The  complaint,  omitting  the 
formal  parts,  is  in  words  and  figures  as 
follows : 

'*i.  That  on  the  25th  day  of  November,  1011, 
one  Martin  £.  Johnson  executed  and  delivered 
to  one  Evan  Johnson,  his  certain  written 
promisHory  note,  wherein  and  whereby  he 
promised  to  pay  to  the  order  of  said  Kvau 
Johnson  on  demand  after  date  the  sum  of 
four  hundred  ninety-three   ($493)   dollars. 

'11.  That  thereafter  said  Evan  Johnson 
died,  and  his  estate  was  thereafter  duly  pro- 
bated in  the  county  court  of  Clay  county, 
Minnesota,  a  court  of  record  and  of  general 
jurisdiction,  and  having  jurisdiction  oi  the 
estate  and  property  of  said  Evan  Johnson, 
including  the  note  hereinbefore  mentioned 
and  described. 

"That  thereafter  said  estate  was  duly  ad- 
ministered, and  upon  final  distribution 
thereof,  and  on  the  27th  day  of  April,  1914, 
the  hereinbefore  mentioned  and  described  note 
was  duly  assigned,  transferred,  and  set  over 
to  the  said  defendant,  and  that  said  note  wa» 
thereupon  delivered  over  to  said  defendant 
as  her  separate  property. . 

''III.  That  on  or  about  the  17th  day  of 
(September,  1914,  the  defendant  entered  into  a 
certain  agreement  with  this  plaintiff,  wherein 
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[IM]  9ml  wiiereV  said  defendant  promised 
snlagBeed  ibat,  ia  consideration  of  tlie  agree- 
ment of  said  plaintiff  to  undertake  the  col- 
lection, or  the  compromise  and  settlement  of 
the  cause  of  action,  represented  by  said  note, 
against  the  said  Martin  E.  Johnson,  that 
said  defendant  promised  and  agreed  with  this 
plaintiff  to  pay  or  cause  to  be  paid  to  said 
plaintiff  one  half  of  the  amount  recovered  or 
collected  upon  said  note  l^  the  compromise 
and  settlement  or  otherwise. 

'IV.  That  said  defendant,  in  conformity 
with  said  agreement  with  plaintiff,  there- 
upon delivered  over  said  note  to  this  plain- 
tiff, and  that  plaintiff  thereupon  undertook 
the  collection  or  compromise  and  settlement 
of  said  note  against  Martin  £.  Johnson  in 
pursuance  of  said  agreement  with  said  de- 
fendant, and  employed  attorneys  who  com- 
menced an  action  against  the  said  Martin  £. 
Johnson  in  the  above-entitled  coiurt  to  recover 
the  amount  of  said  note,  said  action  having 
been  comofeenced  under  date  of  September  24, 
1914;  that  thereafter  said  Martin  £.  John- 
son appeared  by  his  attorneys,  and  while 
said  action  was  pending  and  with  full  knowl- 
edge on  the  part  of  said  defendant  that  said 
plaintiff  had  undertaken  to  collect  said  note 
by  said  action,  the  said  defendant  on  the 
10th  day  of  October,  1914,  attempted  to  effect 
a  settlement  with  said  Martin  £.  Johnson, 
and  did  receive  and  accept  from  said -Martin 
£.  Johnson  the  sum  of  two  hundred  fifty 
($250)  dollars  in  compromise  and  settlement 
of  said  above-described  note,  without  the 
knowledge  or  consent  of  this  plaintiff,  but 
after  the  said  plaintiff  had  specifically  ad- 
vised the  said  defendant  that  said  Martin  K. 
Johnson  had  offered  plaintiff's  attorneys  to 
settle  said  action  by  the  payment  of  two 
hundred  fifty  ($2o0)  dollars,  and  which 
amount  plaintiff  had  refused,  and  aftor  the 
defendant  had  advised  pliiintiff  to  proceed 
with  the  collection  of  said  note  by  said  suit 
according  to  his  best  judgment,  and  had 
promised  to  abide  by  the  action  of  said  plain- 
tiff, in  refusing  to  compromise  and  settle 
said  note  for  two  hundred  fifty  ($260)  dol- 
lars, and  to  accept  such  compromise  and  set- 
tlement aa  such  plaintiff  saw  fit  to  make  with 
said  Martin  £.  Johnson. 

"Wherefore,  plaintiff  prays  for  judgment, 
against  the  defendant  in  the  sum  of  one 
hundred  twenty-five  ($125)  dollars,  with 
interest  from  and  since  the  10th  day  of 
October,  1914,  and  for  his  costs  and  disburse- 
ments [185]  herein.''  Appellant's  sole  con* 
tention  is  that  plaintiff's  cause  of  action  is 
based  upon  an  agreement  which  is  champer- 
toua  and  void. 

Under  the  laws  of  this  state  it  is  presumed 
"that  a  person  is  innocent  of  crime  and 
wrong,"  and  "that  private  transactions  have 
been  fair  and  regular."     (Comp.  Laws  1913, 


§  7936,  subdivs.  1  and  19.)  The  presumption, 
therefore,  is  that  the  agreement  was  not 
champertous,  and  the  complaint  must  be 
liberally  construed  in  favor  of  the  pleading, 
and  upheld,  unless  it  clearly  appears  on  the 
face  thereof  that  plaintiff's  cause  of  action 
is  per  Be  champertous  and  void.  (See  Weber 
V.  Lewis,  19  N.  D.  473,  47fi,  34  L.R.A.(N.S.) 
364,  126  N«  W.  105;  4  Standard  Enc.  PI. 
968.)  It  is  conceded  that  the  agreement  does 
not  violate  the  express  provisions  of  any  stat- 
ute relative  to  champerty,  but  it  is  contended 
that  it  is  contrary  to  good  morals,  and  there- 
fore void. 

The  original  reasons  for  the  protest  against 
champertous  contracts  no  longer  exist.  (See 
discussion  of  this  subject  in  Greenleaf  v. 
Minneapolis,  etc.  R.  Co.  30  N.  D.  112,  125, 
151  N.  W.  879;  Brown  v.  Bigne,  21  Ore.  260, 
14  L.K.A.  745,  28  Am.  St.  Rep.  752,  28  Pac. 
U;  Oilman  v.  Jones,  87  Ala.  691,  4  L.R.A. 
313,  6  So.  786,  7  So.  48;  5  R.  C.  L.  271;  6  Cyc 
852  et  seq.)  As  the  peculiar  conditions  of 
society  which  gave  rise  to  the  doctrine  do 
not  exist  in  this  country,  the  tendency  of  the 
courts  is  strongly  in  direction  of  relaxation 
of  the  common-law  doctrine.  The  United 
States  Supreme  C!ourt  has  held  that  attorneys 
may  lawfully  contract  with  their  clients  to 
prosecute  claims  against  the  United  States, 
and  receive  as  compensation  therefor,  con- 
ditioned upon  their  success,  an  agreed  amount 
or  percentage  of  the  sum  recovered.  In  re 
Paschal,  10  WaU.  483,  19  U.  S.  (L.  ed.)  902: 
McPherson  v.  Cox,  96  U.  S.  404,  417,  24  U.  S. 
(L.  ed.)  746,  750;  Central  R.  etc.  Co.  v. 
Pettus,  113  U.  S.  116,  28  U.  S.  (L.  ed.)  915, 
5  S.  Ct.  387.  And  although  an  agreement 
for  conting<)nt  fees  for  professional  services 
may  contain  provisions  rendering  it  invalid, 
in  whole  or  in  part,  still  the  mere  fact  that 
the  compensation  for  such  professional  serv- 
ices is  fixed  in  a  certain  amount  or  percentage 
of  the  amount  recovered,  and  conditioned 
upon  the  success  of  the  litigation,  does  not 
render  such  agreement  champertous.  The 
propriety,  and  even  necessity,  of  such  agree- 
ments under  modern  conditions,  have  been 
recognized  by  both  bench  and  bar,  as  well 
as  by  the  people's  lawmaking  representatives, 
[186]  and  their  validity  is  sustained  by  the 
great  weight  of  modem  authority.  See  Green- 
leaf  V.   Minneapolis,  etc.   K,   Co.   30   N.    D. 

112,  127,  Ann.  Cas.  1917D  908,  151  N.  W. 
879;  5  R.  C.  L.  276;  Woods  v.  Walsh,  7  N.  D. 
376,  383,  75  N.  W.  767;  British  Cash,  etc.  Con- 
veyors V.  lAmson  Store  Service  Co.  [1908] 
1  K.  B.  1006,  1  British  Rul.  Cas.  159,  77  Ji.  J. 
K.  B.  649,  98  L.  T.  N.  S.  875,  14  Ann.  Cas. 
554;  Oilman  v.  Jone8»  87  Ala.  691,  4  L.R.A. 

113,  5  So.  785,  7  So.  48;  Stanton  v.  Haskin, 
1  MacArthur  (D.  C.)  558,  29  Am.  Rep.  612; 
Perry  v.  Dickens,  105  Pa.  St.  83,  51  Am.  Rep. 
181.     See  also  notes   contained  in   15   Am. 
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Dec.  321;  13  Am.  St.  Rep.  299;  S3  Am.  St. 
Rep.  169;  100  Am.  St.  Rep.  577;  and  112  Am. 
St.  Rep.  510. 

Appellant's  counsel  say  in  their  brief: 
"The  general  purpose  of  the  law  against 
champerty  and  maintenance  is  to  prevent  in- 
termeddlers  from  stirring  up  strife  and  vex- 
atious and  speeulative  litigation  which  would 
disturb  the  peace  of  society,  lead  to  corrupt 
practices,  and  prevent  remedial  processes  of 
the  law.''  This  seems  to  be  a  fair  statement, 
BO  far  as  it  goes,  when  applied  to  transact 
tions  of  the  kind  involved  herein. 

No  good  purpose  would  be  accomplished 
by  quoting  any  of  the  numerous  definitions 
of  champerty  found  in  the  books.  While  the 
authorities  differ  as  to  all  the  ingredients 
essential  to  constitute  champerty,  they  seem 
agreed  that  the  gist  of  the  offense  is  the 
malicious  or  officious  intermeddling  in  a  suit 
in  which. the  intermeddler  has  no  interest. 

5  Am.  &  £ng.  Enc.  of  Law  (2d  ed.)  819; 
Oilman  ▼.  Jones,  87  Ala.  691,  4  Ii.R.A.  113, 

6  So.  785,  7  So.  48;  Brown  v.  Bigne,  21  Ore. 
200,  14  L.R.A.  745,  28  Am.  St.  Rep.  752,  28 
Pac.  11. 

In  the  case  of  Woods  ▼.  Walsh,  7  N.  D. 
37d,  383,  76  N.  W.  767,  this  court  discussed, 
but  did  not  decide,  the  question  of  whether 
an  agreement  on  the  part  of  an  attorney  to 
prosecute  an  action  at  his  own  expense  for 
a  certain  percentage  of  the  amount  recovered 
was  champertous.  The  court  said:  ''It  is 
true  that  champertous  agreements  have  been 
held  obnoxious  from  a  very  early  period  in 
the  history  of  the  common  law.  Tlie  statute 
in  this  state  has  singled  out  certain  agree- 
ments which  were  champertous  at  common 
law,  and  declared  tliat  the  same  are  mis- 
demeanors. See  Revised  Codes,  §§  7008-7013. 
The  case  at  bar  reveals  no  features  which 
bring  it  within  either  of  the  sections  we  have 
cited.  There  is  no  pretense  that  the  plaintiff 
in  the  action  has  ever  sold  or  attempted 
[187]  to  sell  the  claim  in  suit — i.  «.,  two 
promissory  notes — ^to  his  attorneys.  Much 
less  is  it  claimed  that  any  transfer  of  the 
notes  has  ever  been  made  to  plaintiff's  attor- 
neys, or  agreed  to  be  made  to  them.  Put 
in  its  strongest  terms,  the  affidavits  filed  in 
defendants'  behalf  show  that  plaintiff  agreed 
with  one  of  his  attorneys  to  pay  the  attorney 
one  half  of  the  amount  which  should  be  re- 
covered in  the  action,  on  condition  that  the 
attorney  would  take  up  and  prosecute  the 
case  at  the  attorney's  own  cost  and  expense. 
We  question  whether  such  an  agreement  is 
chankpertous  in  this  state.  It  certainly  is 
not  an  act  which  the  statute  of  this  state 
punishes  as  a  misdemeanor.  We  think  that, 
under  the  laws  of  this  state,  an  attorney  may 
lawfully  contract  for  a  contingent  fee  to  be 
measured  by  the  amount  recovered  by  an 
action.    Rev.  Codes,  §  6574.    To  purchase  a 


claim  for  the  purpose^dQ^  suing  the  same  is  a 
misdemeanor  in  an  a^teKH^  under  the  stat- 
ute. Id.  i  7008.  But  there  is  a  line  of 
separation  between  the  purchase  of  a  claim 
for  the  express  purpose  of  suing  the  same, 
and  a  mere  agreement  for  compensation,  such 
as  is  claimed  existed  here." 

In  considering  a  somewhat  similar  question 
in  Brown  v.  Bigne,  21  Ore.  260,  14  L.RA. 
745,  28  Am.  St  Rep.  752,  28  Pac.  11,  the 
supreme  court  of  Oregon  said:  "The  gist  of 
the  offense  consists  in  the  officious  inter- 
meddling in  another  suit,  and  contracts  not 
within  the  mischief  to  be  guarded  against 
should  not  be  held  to  come  within  the  rule. 
.  .  .  The  purchase  of  a  right,  which  is  the 
subject-matter  of  a  pending  lawsuit  by  one 
standing  in  no  fiduciary  relation,  is  not  un- 
lawful, unless  it  be  made  for  the  mere  purpose 
or  desire  of  perpetuating  strife  and  litiga- 
tion; nor  can  it  make  any  difference,  on  prin- 
ciple or  authority,  that  the  consideration  for 
the  purehase  is  to  be  used  in  conducting  the 
litigation  and  paying  the  expenses  thereof. 
A  fair  bona  fide  agreement,  by  a  layman,  to 
supply  funda  to  carry  on  a  pending  suit,  in 
consideration  of  having  a  share  in  the  prop- 
erty if  recovered,  it  seems  to  us,  ought  not 
to  be  regarded  as  per  ae  void  either  on  the 
grounds  of  champerty,  as  now  understood,  or 
of  public  policy.  Indeed,  it  may  sometimes 
be  in  furtherance  of  jusUce  and  right  that 
a  suitor  who  has  a  just  title  to  property, 
and  no  means  except  the  property  itself, 
should  be  assisted  in  that  way.  The  doctrine 
of  champerty  is  directed  against  speculation 
in  lawsuits,  and  to  repress  the  gambling  pro- 
pensity of  buying  up  doubtful  claims.  [188]  It 
is  not  and  never  was  intended  to  prevent  per- 
sons from  charging  the  subject-matter  of  the 
suit  in  order  to  obtain  the  means  of  prosecut- 
ing it.  1  Addison,  Contr.  392;  Stotsenburg 
V.  Marks,  79  Ind.  193.  But  agreements  of 
the  kind  above  suggested  ^ould  be  carefully 
watched  and  closely  scrutinized,  when  called 
in  question,  and  if  found  to  have  been  made, 
not  with  a  bona  fide  object  of  asslBting  a 
claim  believed  to  be  just,  but  for  the  purpose 
of  injuring  and  oppressing  others  by  aiding 
in  unrighteous  suits,  or  for  the  'purpose  of 
gambling  in  litigation,  or  to  be  so  extortionate 
or  unconscionable  as  to  be  inequitable  against 
the  party,  effect  ought  not  to  be  given  to 
them.  Courts  administering  justice  accord- 
ing to  the  broad  principles  of  equity  and  good 
conscience,  as  they  are  bound  to  do,  will  con- 
sider whether  the  transaction  is  merely  the 
bona  fide  acquisition  of  an  interest  in  the 
subject  of  litigation,  or  whether  it  is  an 
unfair  or  illegitimate  transaction,  gotten  up 
for  the  purpose  merely  of  spoil  or  speculation. 
The  doctrine  of  champerty,  to  the  extent  that 
furnishing  aid'  in  a  suit  under  an  agreement 
to  divide  the  thing  recovered  is  per  ae  void. 
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we  think  ought  not  to  prevail,  when  such  aid 
is  furnished  by  a  layman;  but  when  such 
contracts  are  made  for  the  purpose  of  stir- 
ring up  strife  and  litigation*  harassing  others, 
inducing  'SUits  to  be  begun  which  otherwise 
would  not  Se  commenced,  or  for  speculation, 
they  come  ifnthin  the  analogy  and  principles 
of  that  doctrine,  and  should  not  be  enforced. 
Gilbert  v.  Holmes,  64  111.  548;  The  Propellor 
Mohawk,  8  Wall.  163,  19  U.  S.  (L.  ed.)  406; 
Boardman  ▼.  Thompson,  25  la.  487." 

Appellant's  counsel  contends  that  the  con- 
tract set  forth  in  the  complaint  gave  Rohan 
as  agent  exclusive  power  to  settle  or  com- 
promise the  note,  and  hence  prohibited  the 
defendant'  from  settling  the  action  without 
the  consent  of  Rohan.  We  do  not  believe  the 
complaint  is  susceptible  of  this  construction. 
It  seems  to  be  a  well-settled  rule  of  law  that 
an  authorization  to  collect  a  elaim  does  not 
confer  upon  ihe  agent  power  to  compromise 
or  siettle  a  claim.  See  31  Cyc.  1373;  3  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  358.  And  the 
complaint  merely  alleges  that  plaintiff  was 
giv-en  such'  authority.  There  is  nothing  in 
the  complaint  to  indicate  that  any  restriction 
was  placed  on  defendant's  right  to  settle  her 
cause  of  action.  The  action  was  commenced 
in  her  name,  and  upon  her  authorization, 
and  she  made  ^fttlement  thereof.  Plaintiff 
does  not  [189r%ek  to  set  aside  or  defeat 
the  settlement  i^ilde  by  defendant,  but  recog- 
nizes such  settlef^ent,  and  bases  his  demand 
herein,  not  upoh'  the  amount  of  the  claim, 
but  the  amount  at  the  settlement.  Under  the 
holding  of  this  (Jburt  in  Greenleaf  v.  Minne- 
apolis, etc.  R.  Co.  30  N.  D.  312,  127,  Ann. 
•Cas.  1917D  908,  151  N.  W.  879,  the  whole 
contract  is  not  rendered  invalid  by  a  clause 
prohibiting  the  client  from  settling  the  suit 
without  the  consent  of  the  attorney,  but  such 
clause  may  be  stricken  from  the  contract, 
and  the  balance  of  it  upheld. 

The  law  recognizes  the  fact  that  the  serv- 
ices of  nonprofessional  agents  may  be  desir- 
able or  necessary  in  collecting  or  enforcing 
claims.  {See  6  Cyc.  865.)  Mercantile  and 
commercial  agencies  are  recognized  establish- 
ments in,  and  collection  agencies  are  by  no 
means  strangers  to,  the  modern  conditions 
of  business  and  commerce,  and  the  practice 
of  collecting  claims  upon  a  commission  or 
percentage  basis  of  the  amount  collected  is 
too  well  known  to  require  elucidation.  There 
is  nothing  on  the  face  of  the  complaint  to 
indicate  that  the  plaintiff  was  guilty  of 
officious  intermeddling  in  a  lawsuit,  or  that 
the  contract  'w^as  made  for  the  purpose  of 
stirring  up  strife  or  litigation,  or  to  encourage 
the  bringing  of  an  action  upon  a  doubtfill 
claim,  or  for  the  purpose  of  injuring  or  op- 
pressing anyone  by'  the  prosecution  of  an 
unrighteous  suit  upon  a  doubtful  or  specula- 
tive claim,  or  that  plaintiff  agreed  to  pay  the 


cost  aqd  expense  of  litigation.  Nor  is  there 
anything  to  show  that  litigation  was  contem- 
plated at  the  time  the  agreement  was  made. 

The  agreement  set  forth  in  the  complaint 
is  merely  to  collect,  oompromise,  or  settle  a 
promissory  note  in  consideration  of  a  certain 
percentage  of  the  amount  collected  or  re- 
covered. Such  agreement  is  not  per  «e  void 
either  on  the  ground  of  champerty  or  public 
policy.    The  demurrer  was  properly  overruled. 

The  order  appealed  from  is  affirmed. 


NOTE. 

VaUdltj'  of  Asveeaieat  hy  Peraom 
Otber  tkaM  Attorney  to  Ccdleot,  Set- 
tle  or  Coatpromise  Claiai  for  Coat- 


Majority  Rule: 

Rule  Stated,  797. 

Qualification  of  Rule,  800. 
Minority  Rule,  801. 


idajwrity  Itule. 
Ruus  Stated. 

At  common  law  an  agreement  by  a  third 
person  who  is  not  an  attorney  and  who  has 
no  interest  in  the  subject-maUer  of  a  claim, 
to  collect,  settle  or  compromise  the  claim  lor 
a  certain  portion  of  the  amount  that  might 
be  received  is  void  as  ugainst  public  policy. 
This  rule  has  been  followed  in  a  majority  of 
the  American  jurisdictions,  either  by  an  ob- 
servance of  the  common-law  rule  or  by  express 
statutory  enactment. 

JSngland.—^eeA  v.  De  Bemardy  [1890]  2 
Ch.  437,  74  L.  T.  N.  S.  585,  65  L.  J.  Gh.  656; 
Power  V.  Phelan,  4  Dorion  QuebeiS  57.  '  Com' 
pare  Cole  v.  Booker,  29  Times  Jm  Rep.  295; 
Littledale  v.  Thompson,  L.  R.  4  Ir.  43. 

Canada. — ^Newswander  v.  Giegerich>  39  Can. 
Sup.  Ct.  354,  12  British  Columbia  272 ;  Craig 
V.  Thompson,  42  Nova  Scotia  150;  Little  v. 
Hawkins,  19  Grant  Ch.  267 ;  Colvilie  v.  Small, 
22  Ont.  L.  Rep.  33;  Re  Cannon,  13  Ont.  70. 
See  also  Giegerich  v.  Fleutot,  35  Can.  Sup. 
Ct.  327. 

United  Siaiee. — Gregerson  v.  Imlay,  4 
Blatchf.  503,  10  Fed.  Cas.  No.  5,795;  The 
Clara  A.  Mclntyre,  94  Fed.  552;  Casserleigh 
V.  Wood,  119  Fed.  308,  56  C.  C.  A.  212. 

Atubama. — Byrd  v.  Odem,  9  Ala.  766; 
Wheeler  v.  Pounds,  24  Ala.  472. 

Georgia. — Me^s  v.  Dewberry,  57  Ga.  263. 

iUinois.^-^ilhtiTt  v.  Holmes,  64  111.  548. 

/fuliatux.-'i-Coquillard  v.  Bearss,  21  ind.  479, 
83  Am.  Dec.  362;  Lancaster  Tp.  v.  Graves, 
48  Ind.  App.  499,  96  N.  E.  172.  See  also 
Stotsenburg  v.  Marks,  79  Ind.  193.    Compare 
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Caldwell  y.  Boon  Co.  41  Ind.  App.  40,  83  N. 
£.  355. 

Kentucky. — Brown  v.  Beauchamp,  5  T.  B. 
Mon.  413;  17  Am.  Dec.  81;  Lynn  v.  Moss,  139 
Ky.  637,  62  S.  W.  712,  23  Ky.  L.  Rep.  214; 
Cumberland  Telephone,  etc.  Co.  v.  Maxberry, 
134  Ky.  642,  121  8.  W.  447.  See  also  Rau  v. 
Boyle,  5  Bush  253;  Lutkenhoif  v.  Lutkenhoff, 
17  S.  W.  863,  13  Ky.  L.  Rep.  684. 

Minmesota.—'Huher  v.  Johnson,  68  Minn. 
74,  70  N.  W.  806,  64  Am.  St.  Rep.  468. 

MiMouri, — Phelps  v.  Manecke,  119  Mo.  App. 
139,  96  S.  W.  221.  See  also  Kelerher  v.  Hen- 
derson, 203  Mo.  498,  101  8.  W.  1083.      ' 

New  yorX;.— Campbell  v.  Jones,  4  Wend. 
307;  Burt  v.  Place,  6  Cow.  431;  Lyon  v.  Hus- 
sey,  82  Hun  16,  31  N.  Y.  8.  281.  Compare 
Ogden  V.  Des  Arts,  4  Duer  276. 

North  Coro/tna.— Slade  v.  Rhodes,  22  N.  C. 
24;  Martin  v.  Amos,  36  N.  C.  201;  Barnes  t. 
Strong,  54  N.  C.  100;  Munday  v.  VVhissen- 
hunt,  90  N.  C.  458. 

OA«o.— Weakly  v.  Hall,  13  Ohio  167,  42  Am. 
Dec.  194. 

Hhode  Island.— Kellej  v.  Blanchard,  34  R. 
I.  67,  82  Atl.  728. 

Teoww.— Haswell  v.  Blake,  90  S.  W.  112o. 

Vermont.— Hamilton  v.  Gray,  67  Vt.  233, 
31  Atl.  316,  48  Am.  St.  Rep.  811. 

Wisconsin. — ^Underwood  v.  Rilev,  19  Wis. 
412;  Miller  v.  Larson,  19  Wis.  463. 

Although  the  law  forbidding  champerty  and 
maintenance  is  not  enforced  with  the  strict- 
ness and  rigor  which  marked  the  early  Eng- 
lish law,  agreements  by  laymen  to  settle 
claims  for  a  percentage  of  the  amount  re- 
covered is  looked  on  with  disfavor  because 
to  encourage  its  practice  might  lead  to  injus- 
tice and  a  constant  intermeddling  in  suits 
for  purposes  of  mere  gain.  Thus  in  Huber 
V.  Johnson,  68  Minn.  74,  70  N.  W.  806,  64 
Am.  St.  Rep.  468,  it  appeared  that  the  de- 
fendant who  had  a  claim  against  a  railroad 
company  had  altered  into  an  agreement  with 
the  plaintiff  by  which  the  latter  was  to  col- 
lect, compromise  or  settle  the  claim,  in  con- 
sideration of  a  sum  equal  to  one-half  of  the 
amount  collected.  The  plaintiff  was  author- 
ised to  employ  counsel  to  prosecute  the  suit 
in  the  name  of  the  defendant  but  at  the  plain- 
tiff's own  cost,  and  it  was  further  agreed 
that  the  defendant  should  not  settle  the  claim 
without  the  plaintiffs  consent,  or  in  the  event 
of  his  doing  so  should  pay  the  plaintiff  the 
sum  of  seventy-five  dollars.  The  defendant 
reached  an  agreement  with  the  railroad  com- 
pany without  plaintiff's  consent  and  in  a  suit 
to  recover  the  amount  agreed  in  the  contract 
it  was  held  that  the  entire  ccm tract  was 
ehampertous,  against  public  policy  and  void. 
The  court  said:  "The  contention  of  the  de- 
fendant is  that  the  contract  is  void,  as  eham- 
pertous, and  as  being  against  public  policy. 
It   is  unnecessary  to  consider  any  disagree- 


ment  among  the  common- law  authorities  as 
to  the  exact  definition  of  champerty,  for  under 
any  of  them  this  agreement  was  clearly  eham- 
pertous at  common  law.  Plaintiff's  counsel 
claims  that  it  would  not  have  been  eo,  because 
it  does  not  provide  that  the  plaintiff  should 
have  any  part  of  or  interest  in  the  thing 
recovered,  but  merely  that  the  amount  of  his 
compensation  was  to  be  a  sum  equal  to  one- 
half  of  the  amount  recovered.  Notwithstand- 
ing some  decisions  apparently  supporting  this 
contention,  we  think  that  it  is  a  distinction 
without  a  difference.  In  view  of  the  abuses 
and  evil  against  which  the  law  against  cham- 
perty was  aimed,  there  is  no  substantial  dis- 
tinction between  the  two  foraia  of  words. 
If  the  law  against  champerty  prevails  in 
this  state,  and  if  it  is  to  be  enforced  at  all, 
the  courts  would  not  be  justified  in  splitting 
hairs,  and  making  a  distinction  baaed  on  a 
mere  verbal  quibble.  The  common-law  rules 
relating  to  champerty  and  maintenance  main- 
ly rest  on  early  English  statutes,  and  it  is 
contended  that  these  statutes  were  never  in 
force  as  a  part  of  the  common  law  of  this 
country.  In  the  majority  of  the  states  it 
seems  to  be  held  that  these  rules,  at  least 
so  far  as  adopted  to  our  state  of  society,  are 
still  in  force  as  a  part  of  the  common  law, 
except  so  far  as  they  have  bees  ehnsged  by 
statute.  In  a  number  of  states,  howwer,  it 
has  been  held  that  these  early  Engiidi  stat- 
utes were  never  in  force  as  a  part  of  the 
common  law,  that  they  had  their  origin 
entirely  in  the  state  of  society  existing  under 
the  feudal  system,  and  are  wholly  unsuited 
to  our  social  and  political  system.  So  far  as 
many  of  their  provisions  are  concerned,  this 
is  doubtless  true.  But  the  essential  principle 
upon  which  these  statutes  proceeded,  and  the 
evils  and  abuses  at  which  they  were  aimed, 
are  as  old  as  human  society,  and  will  con- 
tinue as  long  as  human  society  exists.  The 
general  parpose  of  the  law  against  champerty 
and  maintenance  was  to  prevent  officious 
iutermeddlers  from  stirring  up  strife  and  con- 
tention by  vexatious  or  speculative  litigation 
which  would  disturb  the  peace  of  society,  lead 
to  corrupt  practices,  and  pervert  the  remedial 
process  of  the  law.  The  principle  upon  which 
it  proceeded  was  that  contracts  conducive  of 
such  results  were  against  public  policy. 
Blackstone  speaks  of  men  who  are  perpetually 
endeavoring  to  disturb  the  repose  of  their 
neighbors,  and  officiously  interfering  with 
other  men's  quarrels,  as  'the  pests  of  civil 
society.'  This  view  was  not  peculiar  to  the 
common  law.  The  Roman  law  animadverted 
with  equal  severity  with  this  class  of  men 
and  their  practices.  This  class  of  men  in  the 
form  uf  'prowling  assignees'  and  intermed- 
dling speculators  are  unfortunately  just  as 
numerous,  and  their  practices  just  as  per- 
nicious, as  they  ever  were.     It  is  no  doubt 
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true  thftt  the  changes  in  the  law  making 
choaes  in  action  and  rights  of  entry  assign* 
able,  and  giving  parties  the  unrestricted  right 
to  agree  with  their  attorneys  as  to  the 
measure  and  mode  of  their  compensation, 
have  BO  emasculated  the  common-law  rules 
against  ehamperty  and  maintenance,  that  it 
is  difficult  to  determine  how  much,  if  any- 
thing, of  the  old  English  statutes  on  the 
subject  remains  in  force.  But  that  is  a  ques- 
tion which  it  is  not  necessary  to  consider. 
We  do  not  think  that  any  court,  even  of 
those  who  hold  that  these  statutes  are  not 
in  force,  has  ever  gone  so  far  as  to  hold 
that  contracts  may  not  so  manifestly  tend  to 
stir  up  strife  and  contention  and  vexatious 
and  speculative  litigation,  and  prevent  the 
amicable  compromise  of  claims  between  citi- 
/.ens,  as  to  be  void  on  grounds  of  public 
policy.  The  contract  under  consideration  is, 
in  our  judgment,  one  of  this  class.  Here  a 
party,  who  is  a  stranger  to  both  the  defend- 
ant and  the  claim  which  is  the  subject  of 
the  contract,  and  has  no  object  in  intermed- 
dling with  the  matter  except  a  speculative 
one,  undertakes  to  hire  an  attorney  and  prose- 
cute a  suit  for  the  collection  of  the  claim, 
entirely  at  his  own  cost  and  expense,  for  the 
half  of  what  he  may  collect  on  it.  He  does 
not  even  obligate  himself  to  pecform  any 
sjenrice  for  the  owner  of  the  claim,  for  it  is 
provided  that  whenever  he  becomes  satistied 
that  he  cannot  collect  enougli  on  the  claim  to 
warrant  his  proceeding  further,  that  is,  when- 
ever he  thinks  the  speculation  is  not  going 
to  prove  very  profitable  to  him,  he  may  can- 
cel and  annul  the  entire  contract.  But  there 
is  a  still  more  objectionable  provision  in  this 
contract,  one  upon  which  we  mainly  rest  our 
decision.  It  is  the  one  which  binds  the  de- 
fendant not  to  settle  the  claim  without  the 
written  consent  of  the  plaintiff,  and  provides 
that,  if  he  does  settle  without  plaintiff's  con- 
sent, he  shall  pay  the  plaintiff  a  fixed  and 
arbitrary  sum,  without  any  regard  to  the 
amount  or  value  of  the  services  which  the 
latter  may  have  performed.  The  law  favors 
the  compromise  of  disputes  without  litigation, 
and  it  is  difficult  to  conceive  of  any  stipula- 
tion more  against  public  policy  than  one 
which  prohibits  a  party  from  settling  liis 
own  dispute,  or  at  least  prevents  it  except 
by  his  subjecting  himself  to  the  payment  of 
an  arbitrary  penalty  for  doing  so;  and  this 
is  the  stipulation  which  plaintiff  is  seeking 
to  enforce  in  this  action.  We  think  it  is  void 
as  against  public  policy." 

In  Munday  v.  Whissenhunt,  90  N.  G.  458, 
it  was  held  that  where  one  who  is  not  an  at- 
torney agrees  to  manage  and  prosecute  a  claim 
for  a  fifty  per  cent  commission  the  agreement 
is  invalid  and  illegal  on  the  ground  of  main- 
tenance and  champerty.  The  court  said :  ''It 
was  not  the  business  of  the  plaintiff  to  advise 


about  and  manage  law  suits,  and  he  had  no 
authority  to  do  so.  He  interfered  in  a  litiga- 
tion that  in  no  way  concerned  him,  and  en- 
gaged to  help  one  of  the  partis  to  it  (the 
defendant),  exactly  how,  does  not  appear,  but 
in  some  effective  way,  and  to  receive  as  pay 
for  his  services  one-half  of  whatever  advan- 
tage might  be  realized  by  his  employer.  This 
is  precisely  what  the  law  forbids.  It  does 
not  tolerate  or  permit  such  interference.  If 
the  plaintiff  might  so  interfere  in  the  case 
referred  to,  he  may  do  so  in  any  case,  and  to 
any  extent.  If  he  may  do  so,  every  other 
person  may  do  likewise;  and  it  is  easy  to 
see  that  the  result  would  be  that  all  manner 
of  combinations  and  conspiracies  would  .be 
brought  about  to  prevent  and  stifle  justice, 
sometimes  in  one  way  and  sometimes  in  an- 
other. It  is  a  wise,  wholesome  and  necessary 
provision  of  the  law,  justified  by  the  ex- 
perience of  ages,  that  men  shall  not  interfere 
in  law  suits  in  which  they  have  no  interest, 
to  help  one  party  or  the  other  in  considera- 
tion of  a  part  of  the  fruits  of  litigation.  Such 
contracts  are  not  only  invalid,  but  it  is 
indictable  at  the  common  law  to  so  interfere. 
Xliis  court  has  uniformly  recognized  and  up- 
licld  the  doctrine  of  the  common  law  on  this 
subject.  In  Barnes  v.  Strong,  54  N.  G.  100, 
it  was  held  that  a  contract  between  a  father 
and  his  son,  made  during  the  pendency  of  a 
suit  against  the  father,  whereby  the  son 
agreed  to  defend  the  suit  for  the  father,  in 
consideration  of  receiving  a  part  of  the  prop- 
erty iu  controversy,  in  case  of  success,  is  void 
as  coming  within  the  prohibition  of  the  com- 
mon law  against  champerty.  This  case  is  a 
stronger  one  than  that.  It  was  insisted  on 
the  argument,  that  the  pur^se  of  the  plain- 
tiff was  to  bring  about  a  compromise  of  a 
law  suit,  and  not  to  foment  strife.  If  that 
be  granted,  it  was  still  an  interference  and 
taking  sides  for  a  part  of  the  advantage  to 
))e  gained.  But  the  contract  shows  very 
<>Learly  it  was  contemplated  that  defense  was 
to  be  made,  and  an  effort  to  secure  the  whole 
land  in  controversy,  in  which  case  the  plain- 
tiff was  to  have  one-half  of  it,  or  half  its 
value  in  money.  This  was  champerty,  and 
rendered  the  contract  void." 

It  was  held  in  Casserleigh  v.  Wood,  119 
1  ed.  308,  50  G.  G.  A.  212,  that  an  agreement 
by  a  third  person  to  settle  certain  mining 
interests  for  two-thirds  of  the  amount  re- 
covered was  void,  the  court  saying :  "In  view 
of  these  considerations  it  is  difficult  to  resist 
the  conviction  that  Gasserleigh's  purpose  in 
entering  into  the  contract  was  not  to  aid  a 
poor  and  helpless  litigant  in  the  prosecution 
of  a  claim  which  he  believed  to  be  meritorious, 
but  that  his  real  object  was  to  take  advantage 
of  a  flaw  in  another's  title  for  his  ewn  benefit; 
or,  in  other  words,  to  gamble  in  litigation. 
The  contract  shows  that  he  was  to  receive 
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by  far  the  greater  part  of  the  money  or  prop- 
erty which  might  be  recovered  if  an  action 
was  brought  and  sacceBsfuUy  prosecuted,  and 
that  he  intended  to  profit  more  largely  by 
the  suit  than  the  person  whom  he  ostensibly 
befriended.  We  think,  therefore,  that  it 
might  be  held  that  the  contract  in  question 
is  voidable  under  the  Colorado  statute  of 
maintenance,  within  the  construction  which 
has  been  placed  on  the  statute  by  the  local 
eourts,  because  it  appears  from  the  provisions 
of  the  contract  and  the  allegations  of  the  bill 
that  Casserleigh,  by  promising  to  produce 
evidence  which  was  deemed  absolutely  essen- 
tial to  a^  recovery,  and  by  engaging  to  bear 
the  costs'  of  litigation,  induced  the  bringing 
of  a  suit  concerning  a  subject-matter  in  which 
he  had  no  interest  whatever;  and  that  he 
did  00  for  his  own  benefit,  hoping  to  derive 
a  large  profit  from  money  invested  in  main- 
taining a  law  suit.  Most  anyone  would  per- 
mit'an  action  to  be  brought  in  his  name  under 
the  favorable  conditions  on  which  the  appel- 
lant proposed  to  bring  a  suit  against  the 
owners  of  the  Emma  mine,  and  it  may  well 
be  that  the  action  would  not  have  been 
brought  but  for  his  active  efforts  in  that 
behalf  and  promise  of  assistance." 

Qualification  of  Rttle. 

A  third  person,  who  is  not  an  attorney, 
having  an  interest  in  the  subject-matter  of 
a  claim  may  lawfully  agree  to  secure  a  settle- 
ment or  compromise  of  the  claim  for  a  certain 
portion  of  the  amount  recovered.  Mexican 
Nat.  Coal,  etc.  Co.  v.  Frank,  164  Fed.  217; 
Davis  V.  A.  H.  Re  id  Creamery,  etc.  Supply 
Co.  187  Fed.  157 ;  Reed  v.  Janes,  84  Ga.  380, 
11  S.  E.  401;  Chicago  City  R.  Co.  v.  General 
Electric  Co.  74  111.  App.  465;  Breeden  v. 
Frankford  Marine  Aec.  etc.  Ins.  Co:  220;  Mo. 
327;  119  S.  W.  576;  Finlen  v.  Heinze,  28  Mont. 
548;  73  Pac.  123;  Thalimer  v.  Brinkerhoff,  20 
Johns;  (N.  Y.)  386,  3  Cow.  623,  15  Am.  Dec. 
309  J  Smith  v.  Hartsell,  150  N.  C;  71,  68  S. 
E.  172,  22  L.R.A.(N.S.>  203;  Pteuli  v.  Pitts- 
burgh>  etc.  R.  Co.  72  W.  Va.  263;  78  S.  E. 
100.     • 

In  Smith  v.  Hartsell,  supra,  it  appeared 
that  the  t)laintiff  had  entered  into  ah  agree- 
ment whereby  he  was  to  aid  the  hei'rs-at-law 
bf  )&• 'decedent  to  recover  certd;ih  property  in 
consideration  of  their  paying  him  a  valid 
thiim  which  he  held  against  the  estate.  It 
wad  hteld  that  this  agreement  did  not  <!on- 
Btittit^'  lohamperty  or  maintenance  as  the 
plai!nttff  had  a  -  direct  interest  by  reason  6i 
hirblaim "against  the  estate.  The  court  said: 
"There  is  no  indication  that  he  is  to  con- 
^tribute  to  the  costs  and  expenses  of  any  suit 
eoihmenced'  or  contemplated.  On  the  contrary, 
in  Reference  t6  this  matter,  the  agreement  on 
his  part  is  confined  to  conduct  that  is  'proper 


and  legitimate;'  it  is  so  nominated  in  ths 
bond  and  if  it  were  otherwise,  the  interference 
in  this  matter  on  the  part  of  the  plaintiif 
could  in  no  sense  be  considered  officious.  He 
had  a  valid  debt  against  G.  W.  Bobbins;  the 
contract  so  states,  and  the  all^^tiims  in  the 
complaint  are  definite  and  full  to  the  same 
effect;  and  if  this  is  true  hia  claim  could 
have  been  collected  out  of  the  estate;  and  the 
defendants,  who  are  endeavoring  to  recover 
this  estate,  as  the  distributees  and  heirs-at- 
law  of  G*  W.  Robbins,  and  who  succeeded  in 
their  efforts,  agreed  that  in  case  of  recovery 
they  would  pay  off  his  claim.  The  interest  in 
the  fund  and  its  recovery  were  sufficient,  we 
think,  to  justify  and  uphold  a  much  more  ex- 
acting stipulation  on  the  part  oi  plaintiff  than 
that  which  he  assumed  in  this  agreement. 
This  position  in  no  way  conflicts  with  the  deci- 
sion of  this  court  in  Munday  v.  Whissenhunt, 
90  K.  C.  469,  to  which  we  were  referred  by  de- 
fendant's counsel.  That  was  a  stipulation  for 
one-half  of  the  recovery  in  consideration  of 
services  in  the  conduct  and  management  of 
a  lawsuit  by  one  who  was  not  an  attorney  at 
law  and  who  had  no  interest  whatever  in  the 
subject-matter  of  the  litigation  or  its  results 
except  what  arose  to  him  under  and  by  virtue 
of  the  contract  he  was  seeking  to  enforce.  It 
was  thepefore  clearly  officious  and  came 
directly  under  the  condemnation  of  the  prin- 
ciple we  apply  to  the  present  case." 

In  Thalimer  v.  Brinkeriioff,  20  Johns.  (N. 
Y.)  386,  3  Cow.  623,  15  Am.  Dec.  309,  it 
appeared  that  the  plaintiff,  a  brother-in-law 
of  a  claimant,  entered  into  an  agreement 
whereby  he  agreed  to  pay  part  of  the  costs 
of  the  suit  necessary  to  adjust  the  claim  for 
a  consideration  of  one-fourth  the  property 
recovered.  Allowing  a  recovery  of  the  agreed 
coinpensation  the  court  said:  "Where  there 
is  consanguinity  or  affinity  between  the  suitor 
and  him  who  gives  aid  to  the  suit,  the  voice 
of  nature  and  the  language  of  the  law  equally 
declare  that  such  assistance  is  not  unlawful 
maintehance;  The  relation  of  landlord  and 
tenant,  that  of  master  and  servant^  acts  of 
charity  to  the  poor,  and  the  exercise  of  the 
legal  profession,  are  all  cases  in  which  it  is 
not  lawful  to  give  aid  in  the  conduct  of  suits 
before  the  courts  of  justiee.  Upon  tall  such 
caseS'  thes6  laws  were  never  intended  to 
operate.  They  were  iatended  t&  prevent  the 
interference  of  strangers  having  no  pretense 
of  right  to  the  subject  of  the- suit  $  and  stand- 
ing in  no  relation  of  duty  io  the  suitor.  They 
were  intended  to  prevent  traffic  in  doubtful 
claims,  and  to  operate  upon  buyers  of  pre- 
tended rights,  who  had  no  relation  to  the 
suitor  or  the  subject,  otherwise  than  as  pur- 
chasers of  the  profits  of  'litigation.  It  has 
been  urged  that  champerty  and  maintenance 
are  distinct  offenses;  and.tjiat  champerty -is 
illegal  in  many  cases,  in  which  maintenanee. 
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in  other  modes,  would  be  lawful.  If  prin- 
•ciples  are  considered,  it  seems  to  be  of  little 
moment  whether  he  who  maintains  the  suit 
of  another  receives  his  reward  from  the  sub- 
jeet  of  the  suit,  or  from  any  other  property 
of  the  suitor.  Champerty  is  one  species  of 
maintenance;  but  the  authorities  do  not  de- 
clare contracts  for  a  part  of  the  thing  in 
demand  universally  unlawful.  The  distinc- 
tion made  by  the  books,  between  interference 
which  is  illegal  and  that  which  is  lawful, 
consists  in  the  rule,  and  the  exceptions  are 
already  stated;  and  where  maintenance  is 
lawful,  as  in  the  case  of  interest  in  the  sub- 
ject, or  relation  to  the  suitor,  a  contract  to 
divide  the  subject  of  the  suit,  which  is  main- 
tenance in  a  particular  form,  is  also  legal." 

Minority  Rul€» 

In  some  jurisdictions  it  is  held  that  an 
agreement,  entered  into  in  good  faith,  where- 
by one  party  agrees  to  collect,  settle,  or  com- 
promise a  claim,  to  employ  counsel  if  neces- 
8&ry,  and  to  pay  the  costs  of  suit,  in  return 
for  a  certain  percentage  of  the  amount  re- 
covered, is  valid.  Disbrow  v.  Cass  County, 
119  la.  538,  93  N.  W.  586;  Shinn  v.  Cunning- 
ham, 120  la.  383,  94  N.  W.  941;  Knight  v. 
Sawin,  6  Greenl.  (Me.)  361;  Manning  v. 
Spragiie,  148  Mass.  18,  18  N.  E.  673,  12  Am. 
St.  Rep.  508,  1  L.R.A.  516;  Joy  v.  Metcalf, 
161  Mass.  514,  37  N.  E.  671;  Taylor  v.  Gil- 
man,  58  N.  H.  417;  Brown  v.  Bigne,  21  Ore. 
260,  28  Pac.  11,  28  Am.  St.  Rep.  752,  14 
L.R.A.  745;  Sherley  v.  Riggs,  11  Humph. 
(Tenn.)  53;  Cross  v.  Bloomer,  6  Baxt. 
(Tenn.)  74;  Renshaw  v.,  Tullahoma  First 
Xat.  Bank,  (lenn.)  63  S.  W.  194.  Compare 
Hayney  v.  Coyne,  10  Heisk.  (Tenn.)  339; 
Lathrop  v.  Amherst  Bank,  9  Mete.  (Mass.) 
489. 

In  Joy  V.  Metcalf,  supra,  it  appeared  that 
an  agreement  was  entered  into  whereby  the 
plaintiff  was  to  purchase  certain  property 
belonging  to  a  sister  of  the  defendant,  and  to 
receive  as  compensation  for  his  services  one- 
half  of  what  he  could  save  by  the  purchase. 
This  was  held  to  be  a  valid  agreement  and 
enforceable,  the  court  saying:  ^'VVe  see 
nothing  cbampertous  in  the  contract  between 
the  plaintiff  and  the  defendant.  It  was  not 
entered  into  for  the  purpose  of  promoting 
litigation,  and  it  was  free  from  the  objections 
on  which  the  law  against  champerty  is 
founded.  It  contemplated  merely  a  purchase 
of  property,  and  provided  that  the  services 
of  the  purchaser  should  be  paid  for  by  giving 
him  a  share  of  the  profits  to  be  made  by  the 
purchase.  It  was  in  its  nature  a  commercial 
transaction,  as  distinguished  from  an  attempt 
at  litigation,  and  in  sueh  transactions  pay- 
ment for  services  by  a  commission  or  by  a 
share  of  the  profits  is  unobjectionable.  Main- 
Ann.  Cas.  1918A— 61. 


tenance  is  defined  by  Blackstone  as  'an  offi- 
cious intermeddling  in  a  suit  that  no  way 
belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money,  or  otherwise,  to 
prosecute  or  defend  it,'  and  champerty  is  said 
to  be  a  species  of  maintenance.  4  Bl.  Com. 
134,  135.  It  is  of  the  essence  of  the  offense 
that  there  should  be  a  suit  or  an.  antagonistic 
proceeding  between  parties  in  which  assist- 
ance is  to  be  rendered  in  the  litigation.  Here 
the  service  called  for  by  the  contract  was 
of  a  different  kind.  It  looked  solely  to  a 
compromise  and  termination  of  the  contro- 
versy. All  the  reasons  relied  on  in  Manning 
V.  Sprague,  148  Mass.  18,  for  holding  that 
the  contract  was  not  cbampertous,  exist  in 
this  case,  and  there  are  others  which  make 
the  case  much  stronger  for  the  plaintiff  than 
that  case  was.  The  question  whether  the 
plaintiff  had  released  his  interest  in  the 
estate  to  the  defendant  was  rightly  excluded, 
because  he  disclaimed  any  interest  in  it, 
and  all  the  evidence  in  the  case  showed  that 
he  had  no  interest,  and  there  was  no  ques- 
tion upon  that  point  before  the  court." 

In  Brown  v.  Bigne,  21  Ore.  260,  28  Pac.  11, 
28  Am.  St.  Rep.  752,  14  L.R.A.  745,  the  court 
said  concerning  such  contracts:  '*A  fair  bona 
fide  agreement  by  a  layman  to  supply  funds 
to  carry  on  a  pending  suit,  in  consideration 
of  having  a  share  in  the  property  if  recovered, 
it  seems  to  us,  ought  not  to  be  regarded  as 
per  se  void,  either  on  the  grounds  of  cham- 
perty, as  now  understood,  or  of  public  policy. 
Indeed,  it  may  sometimes  be  in  furtherance 
of  justice  and  right  that  a  suitor  who  has 
a  just  title  to  property  and  no  means  except 
the  property  itself,  should  be  assisted  in  that 
way.  The  doctrine  of  champerty  is  directed 
against  speculation  in  lawsuits  and  to  re- 
press the  gambling  propensity  of  buying  up 
doubtful  claims.  It  is  not  and  never  was 
Intended  to  prevent  persons  from  charging 
the  subject-matter  of  the  suit  in  order  to 
obtain  the  means  of  prosecuting  it.  1  Addi- 
son Cont.  392;  Stotsenburg  v.  Marks,  79 
Ind,  193.  But  agreements  of  the  kind  above 
suggested  should  be  carefully  watched  and 
closely  scrutinized  when  called  in  question; 
and  if  found  to  have  been  made,  not  with  a 
bona  fide  object  of  assisting  a  claim  believed 
to  be  just,  but  for  the  purpose  of  injuring 
and  oppressing  others  by  aiding  in  unright- 
eous suits,  or  for  the  purpose  of  gambling 
in  litigation,  or  to  be  so  extortionate  or  un- 
conscionable as  to  be  inequitable  against  the 
party,  effect  ought  not  to  be  given  to  them. 
Courts  administering  justice  according  to 
the  broad  principles  of  equity  and  good  con- 
science, as  they  are  bound  to  do,  will  consider 
whether  the  transaction  is  merely  the  bona 
fide  acquisition  of  an  interest  in  the  subject 
of  litigation,  or  whether  it  is  an  unfair 
or   illegitimate   transaction,    gotten   up    for 
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the  purpose  merely  of  spoil  or  speculation. 
The  doctrine  of  champerty,  to  the  extent  that 
furnishing  aid  in  a  suit  under  an  agreement 
to  divide  the  thing  recovered  Is  per  se  void, 
we  think  ought  not  to  prevail,  when  such  aid 
is  furnished  by  a  layman ;  but  when  such  con- 
tracts are  made  for  the  purpose  of  stirring 
up  strife  and  litigation,  harrassing  others, 
inducing  suits  to  be  begun  which  otherwise 
would  not  be  commenced,  or  for  speculation, 
they  come  within  the  analogy  and  principles 
of  that  doctrine,  and  should  not  be  enforced. 
.  .  .  Applying  these  principles  to  the  case 
in  hand,  we  find  that  the  contract  between 
plaintiff  and  defendant  was  entered  into  in 
entire  good  faith,  and  with  no  intention  on 
the  part  of  plaintiff  of  officially  intermeddling 
in  the  controversy  between  Bigne  and  the 
Manciet  heirs,  but  only  at  Bigne's  earnest 
solicitation,  to  enable  him  to  obtain  means  to 
prosecute  his  claim.  The  contract  was  not 
unconscionable  or  unjust,  but  fairly  entered 
into.  Bigne  had  no  means  except  the  property 
in  litigation;  and  the  taking  by  plaintiff  of  an 
assignment  of  a  one-half  interest  therein  as  a 
consideration  for  the  money  advanced  by  him, 
violated  no  principle  of  law  or  public  policy, 
so  far  as  we  c&n  see  from  this  record." 

An  agreement  to  investigate  property  sub* 
ject  to  taxation  and  to  conduct  a  suit  and 
pay  all  expenses  necessary  to  determine  claims 
for  a  fifty  per  cent  commission  on  all  money 
collected  is  valid.  Shinn  v.  Cunningham,  120 
la.  383,  94  N.  W.  941. 

The  validity  of  an  agreement  between  prin- 
cipal and  agent  was  attacked  in  Renshaw  v. 
Tullahoma  First  Nat.  Bank,  63  S.  W.  194. 
In  that  case  it  appeared  from  the  contract 
that  the  plaintiff  conveyed  certain  property 
to  one  who  had  acted  as  his  agent  for  a 
number  of  years,  authorizing  him  to  defend 
any  suit  that  might  be  directed  against  it 
and  to  pay  all  costs  and  expenses  of  trial. 
It  was  further  agreed  that  after  the  claim 
had  been  satisfied  the  agent  was  to  sell  the 
property,  and  to  have  as  a  consideration  for 
his  services  one-half  of  what  remained  after 
setting  off  the  judgments.  Concerning  the 
validity  of  this  agreement  the  court  said: 
"We  shall  not  undertake  to  dispose  of  these 
several  assignments  of  error  in  tlie  order  in 
wliich  they  appear,  but  according  to  what 
seems  to  us  the  logical  order.  But  first  in 
numerical  order,  as  well  as  in  logical 
sequence,  is  that  portion  of  the  demurrer  that 
attacks  the  bill  because  it  shows  a  case  of 
maintenance.  The  substance  of  the  matter, 
as  it  appears  upon  the  face  of  the  bill,  with 
regard  to  this  particular  point,  is  that  Wil- 
liam Henshaw  lived  in  Texas,  but  was  sued 
in  White  county,  his  property  being  attached 
to  secure  the  payment  of  the  liability  asserted 
against  him  as  surety  on  a  certain  clerk  and 
master's  bond;   that  he  conveyed  his  prop- 


erty to  B.  Gist  to  first  pay  off  any  recovery 
that  might  be  obtained  against  him  (William 
Henshaw)  in  that  suit,  and  the  balance  of 
the  proceeds  of  the  property  to  be  divided 
between  Renshaw's  wife  and  Gist — so  much 
of  the  balance  as  might  be  going  to  Gist  being 
in  the  nature  of  compensation  to  him  for  his 
services.  This  does  not  make  out  a  case  of 
illegal  maintenance.  Sherley  v.  Riggs,  11 
Humph.  53.  W^hat  has  just  been  said  is  a 
sufficient  reply,  also,  to  so  much  of  the  de- 
murrer as  charges  that  the  facts  set  out  in 
the  bill  make  a  case  of  champerty." 

In  Vandegrift  v.  Lanyar  Zinc  Co.  87  Kan. 
370,  124  Pac.  534,  it  was  held  that  an  agree- 
ment by  a  person  not  an  attorney  to  collect 
a  claim  for  a  contingent  fee  is  not  cham- 
pertous  unless  litigation  is  contemplated. 
Compare  Jones  v.  Blacklidge,  9  Kan.  562,  12 
Am.  Rep.  503. 

In  a  jurisdiction  wherein  an  agreement  by 
a  third  person  to  collect  a  claim  on  com- 
mission is  valid,  a  like  agreement  by  a  person 
having  an  interest  in  the  claim  is  of  course 
sustained.  Call  v.  Clalef,  13  Mete.  (^lass.) 
362;   Williams  ¥.  Fowle,  132  Mass.  385. 
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Eminent  Domain  —  Effect  of  Con* 
demnation  —  Nature  of  Interest  Ao» 
quired. 

In  the  exercise  of  its  power  of  eminent  do- 
main the  state,  through  its  legislature,  ex- 
cept as  limited  by  the  constitution,  may  take 
or  authorize  a  public  Befyice  corporation  to 
take,  for  public  purposes*,  any  estate  in  land 
dictated  by  its  sovereign  will. 

[See  note  at  end  of  this  case.] 

Same. 

By  plain  terms  of  the  statute,  sections  18 
and  22,  chapter  42,  Code  1891,  and  construed 
in  the  light  of  correct  legal  principles  and 
the  weight  and  authority  of  adjudged  cases, 
a  railway  company  in  this  state,  by  condem- 
nation and  compliance  with  all  the  provi- 
sions of  the  law,  takes  an  estate  in  fee 
simple  absolute  in  the  land  taken,  including 
the  oil  and  gas  and  other  minerals  in  and 
under  the  same. 

[See  note  at  end  of  this  caae.] 


Same. 

Whether  the  granting  of  such  an  estate  in 
fee  simple  absolute  to  a  railway  company  or 
other  public  service  corporation  is  good  pub- 
lic policy,  is  a  legislative,  not  a  judicial, 
question,  and  one  with  which  the  courts  have 
sothing  to  do. 

[See  note  at  end  of  this  case.] 


Where  a  railway  company  has  thus  by 
condemnation  become  vested  with  an  estate 
in  fee  simple  absolute  in  the  land  taken  for 
public  purposes,  a  citizen,  though  an  abutting 
and  former  owner,  has  no  right  to  interfere 
or  oppose  such  railway  company  in  the  ex- 
ercise of  any  rights  acquired  in  condemna- 
tion. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

ft 

Appeal  from  Circuit  Court,  Kanawha 
county. 

Action  by  A.  P.  Hays,  plaintiff,  against 
Walnut  Creek  Oil  Company  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are   stated  in  the  opinion.     Af- 

riKMED. 

Jf.  M.  Robertson  and  C.  J.  Van  Fleet  for 
appellant. 
Price,  Smith,  Spilman  d  Clay  for  appellees. 

[263]  Miller,  P.— Plaintiff  by  his  bill 
seeks  an  accounting  of  an  eighth  of  all 
[264]  the  oil  produced  from  eight  several 
wells  drilled  by  the  Walnut  Creek  Oil  Com- 
pany, lessee,  on  a  strip  of  land  taken  by 
condemnation  in  1802,  through  the  lands  now 
owned  by  him,  by  the  Charleston,  Clendennin 
&  Sutton  Railroad  Company,  for  its  road 
way,  and  subsequently  granted  and  conveyed 
by  it  to  the  Coal  &  Coke  Railway  Company, 
and  that  he  be  decreed  to  be  the  owner  of  and 
entitled  to  one  eighth  of  the  oil  produced  and 
saved  from  said  wells  upon  said  right  of 
way,  or  any  other  wells  which  may  be  here- 
after drilled  thereon. 

On  July  14,  1906,  Hays  leased  his  land, 
describing  it  as  a  tract  of  seventy  Ave  acres, 
for  oil  and  gas,  to  the  United  Fuel  Gas  Com- 
pany, and  in  August  1909,  this  Company 
assigned  to  the  Ohio  Fuel  Oil  Company  all 
the  oil  rights  under  said  lease,  retaining  the 
gas  rights. 

Subsequently,  March  9,  1912,  the  Coal  ft 
O)ko  Railway  Company,  leased  to  the  Walnut 
Creek  Oil  Company,  on  the  usual  terms,  "for 
the  sole  and  only  purpose,  and  with  exclusive 
right  to  drill  and  operate  for  petroleum  oil 
and  gas,*'  a  strip  of  land,  including  the  strip 
taken  by  condemnation  through  the  land  then 
owned  by  M.  W.  Young,  plaintiff's  predecessor 
in  title. 

The  Walnut  Creek  Oil  Company  entered 
under  this  lease  and  drilled  the  wells  and 
produced  the  oil  now  in  controversy. 
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75  W.  Va.  26S. 

By  the  judgment  of  condemnation,  in  ac- 
cordance with  sections  18  and  22,  chapter  42, 
Code  1891,  showing  compliance  by  the  con- 
demnor with  all  of  ttie  provisions  of  these 
sections,  it  was  ordered  that  "the  legal  title 
to  the  land  described  in  said  Report  is  there- 
fore absolutely  vested  in  fee  simple  in  said 
applicant."  The  language  of  said  section  18 
after  the  provisions  relating  to  the  report  of 
the  commissioners  on  the  verdict  of  the  jury, 
and  payment  of  the  sum  assessed  as  dam- 
ages, is:  "Upon  such  payment  the  title  to 
that  part  of  the  land  so  paid  for,  shall  be 
absolutely  vested  in  fee  simple  in  the  appli- 
cant, except  that  in  case  of  a  turnpike  or 
other  road  (not  including,  however,  a  rail- 
road) the  right  of  way  only  shall  be  so 
vested." 

Said  sections  18  and  22,  in  force  when  said 
proceedings  were  had,  were  amended  by  chap- 
ter 68,  Acts  1891,  and  the  proviso  then  added 
to  section  18,  and  the  addendum  to  section 
[265]  22,  shed  light  on  the  proper  construc- 
tion to  be  given  thereto.  The  proviso  to  sec- 
tion 18  is  as  follows:  "Provided,  That  a 
railroad  company  desiring  to  construct  a 
bridge,  viaduct  or  tunnel  may,  as  to  all  or 
any  part  of  the  real  estate  sought  to  be  taken 
for  that  purpose,  describe  in  its  application 
an  estate  or  interest  therein  less  than  a  fee; 
and  with  respect  to  the  same,  may  proceed 
as  in  other  cases;  and  upon  payment  there- 
for, such  estate  and  interest  as  is  stated  and 
described  in  the  application,  shall  vest  in  the 
Applicant.  But  when  less  than  a  fee  is  taken, 
in  assessing  damages  the  commissioners  and 
jury  shall  take  into  considei  ation  the  actual 
damage  that  is  done  or  that  may  be  done  to 
the  fee,  by  the  construction  of  such  bridge, 
viaduct  or   tunnel." 

Another  provision  of  the  Code  of  1891,  sec- 
tion 43a.  I,  of  chapter  29,  is  also  pertinent. 
"And  any  person  through  whose  lands  a  rail- 
road company  has  acquired  a  right  of  way 
by  purchase  or  condemnation,  and  has  taken 
possession  of  the  same,  such  person  may  have 
the  number  of  acres  so  acquired  for  such 
right  of  way  deducted  from  the  whole  num- 
ber of  acres  in  the  tract  of  land,  and  the  same  / 
shall  be  transferred  and  charged  to  the  rail- 
road company  until  such  time  as  the  railroad 
is  constructed  and  assessed  by  the  board  of 
public  works,  under  section  sixty-seven  of 
chapter  twenty-nine  of  the  code,  and  when 
such  railroad  is  so  assessed  by  the  board 
of  public  works,  such  right  of  way  shall  bo 
stricken  from  the  land  books,  and  be  no 
longer  assessed  hereunder." 

Said  section  18,  as  amended  by  Acts  of 
1897  and  1907,  now  has  this  provision: 
"Provided  that  when  an  estate  or  interest  less 
than  a  fee  is  taken  by  a  railroad  company 
for  any  part  of  its  railroad,  the  assessor  slial) 
assess  the  value  of  said  real  estate,  as  if 
taken  in  fee,  against  such  party  condemning 
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less  than  a  fee,  and  the  provisions  of  section 
forty-three  (a)  of  chapter  twenty -nine  of 
the  code  of  one  thousand  eight  hundred  and 
ninety-one,  shall  apply  to  such  cases." 

Upon  the  pleading^  and  proofs  the  sole 
question  presented  for  decision  is,  whether 
by  these  provisions  of  the  statute  law  of  this 
state  and  the  proceedings  of  condemnation 
had  by  the  condemnor  thereunder,  the  rail- 
road is  entitled  to  an  absolute  fee  simple 
estate  in  the  land  condemned,  as  the  Walnut 
Creek  {266]  Oil  Company  and  its  lessor  con- 
tend, or  only  a  base  or  conditional  fee — an 
interest  less  than  a  fee  simple  absolute,  as 
the  plaintiff  contends. 

Taking  the  plain  language  of  the  statute 
there  would  seem  to  be  no  ro(^m  for  construc- 
tion, or  controversy  as  to  what  the  legisla- 
ture meant  by  an  estate  "absolutely  vested 
in  fee  simple  in  said  applicant,"  unless  as  the 
applicant  may  now  do,  under  the  statute  as 
amended  in  1897  and  1907,  by  so  stating  in 
its  application,  propose  to  take  less  than  a 
fee,  and  the  judgment  be  accordingly.  In 
Virginia,  under  a  statute  practically  the  same 
as  ours  before  the  amendments  referred  to, 
the  Supreme  Court  held  that  an  interest  less 
than  a  fee  could  not  be  taken  in  condemna- 
tion. Charlottesville  v.  Maury,  96  Va.  .383, 
31  S.  E.  520;  Roanoke  v.  Berkowitz,  80  Va. 
616.  Tlie  second  point  of  the  syllabus  in  the 
latter  case  is:  "Corporations  condemning 
land  under  Code  1873,  chapter  56,  section  11, 
must  take  and  pay  for  the  fee-simple,  and 
not  merely  an  easement,  except  it  be  a  turn- 
pik-p  company." 

Eminent  domain  being  an  attribute  of 
sovereignty,  unlimited  by  the  Constitution,  it 
cannot  be  controverted  that  the  State, 
through  its  legislature,  in  the  exercise  of  its 
high  prerogative,  may  take  or  authorize  a 
public  service  corporation  to  take,  any  estate 
in  land  dictated  by  its  sovereign  will.  The 
only  constitutional  limitation  on  the  power 
is  that  private  property  shall  not  be  talvcn  or 
damaged  for  public  use  without  just  compen- 
siition,  and  w^hen  taken  by  a  corporation  for 
internal  improvement  not  until  just  compen- 
ijation  has  been  paid  or  secured  to  be  paid. 
If  authority  were  needed  to  support  these 
fundamental  principles  of  government,  our 
own  and  the  decisions  of  other  states  are 
replete  with  a  statement  of  them.  West 
Virginia  Transp.  Co.  v.  Volcanic  Oil,  etc. 
Co.  5  W.  Va.  382;  Fork  Ridge  Baptist  Ceme- 
tery Assoc,  v.  Redd,  33  W.  Va.  262,  10  S.  E. 
405;  Grafton,  etc.  R.  Co.  v.  Foreman,  24  W. 
Va.  662;  Charleston,  etc.  Bridge  Co,  v.  Com- 
«tock,  36  W.  Va.  263,  15  S.  E.  69 ;  Painter  v. 
St.  Clair,  98  Va.  85,  34  S.  E.  989;  Alexandria, 
«tc.  R.  Co.  v.  Alexandria,  etc.  R.  Co.  76  Va. 
780,  40  Am.  Rep.  743;  Hope  v.  Norfolk,  etc. 
R.  Co.  79  Va.  283,  289;  Wilburn  v.  Raines, 
111  Va.  334,  68  S.  E.  993. 


It  cannot,  however,  be  denied,  controlled 
largely  by  varying  provisions  of  local  stat- 
utes, that  courts  h&ve  differed  as  to 
[267]  what  estate  vests  in  publio  service  cor- 
porations taking  land  by  condemnation  for 
public  purposes.  In  some  States  only  an 
easement  is  authorized.  In  others  the  stat- 
utes on  the  subject  leave  the  question  in 
doubt.  W^here  the  language  of  the  statute 
will  bear  that  construction,  courts,  as  a  gen- 
eral rule,  seem  disposed  to  leave  the  fee  in  the 
land  owner.  Mott  v.  Eno,  181  N.  Y.  346,  74 
N.  E.  229,  233.  For  example,  in  Vermont, 
where  the  statute  provided  that  a  railroad 
company  should  be  "seized  and  possessed  of 
the  land"  taken,  not  specifying  the  particular 
estate,  it  was  held  to  take  only  an  easement. 
Quimby  v.  Vermont  Cent.  R.  Co.  23  Vt.  387. 
Other  illustrations  are  shown  in  2  Lewis  on 
Eminent  Domain,  section  451  (3rd  ed.).  And 
in  the  same  section,  referring  to  a  Pennsyl- 
vania decision  and  the  statute  of  that  State, 
this  writer  quoting  from  the  court,  says; 
"The  grantee  takes  what  the  act  gives  and 
no  more.  If  the  act  gives  an  absolute  estate, 
and  compensation  is  provided  on  this  basis 
the  whole  title  may  be  acquired.  If  it  only 
gives  the  right  to  use  and  occupy,  the  grantee 
only  takes  a  conditional  fee  or  easement,  ter- 
minable on  the  abandonment  of  the  use  for 
which  the  land  was  appropriated.  The  appro- 
priation of  land  under  the  power  of  eminent 
domain  does  not  give  a  fee  simple  estate 
therein  in  the  absence  of  express  statutory 
language  to  that  effect,  but  only  the  right  to 
use  and  occupy  the  land  for  the  purpose  for 
which  it  is  taken." 

On  the  extent  of  interest  which  the  legis- 
lature may  authorize  to  be  taken,  Mr.  Lewis, 
2  Lewis  on  Eminent  Domain,  section  448, 
says:  "In  the  absence  of  any  constitutional 
restraint,  it  rests  with  the  legislature  to  say 
what  interest  or  estate  in  lands  shall  be 
taken  for  public  use.  The  whole  matter  thus 
being  in  the  discretion  of  the  legislature,  it 
may  authorize  a  fee  to  be  taken,  and  neces- 
sarily may  authorize  any  lesser  estate  or 
interest  to  be  taken,  according  to  its  views 
of  the  requirements  of  the  grantee  and  the 
demands  of  the  public  good."  The  doctrine 
of  this  text  is  supported  by  the  many  deci- 
sions cited  in  the  note,  and  others.  We  es- 
pecially refer  to  15  Cyc.  1020;  U.  S.  Pipe-Line 
Co.  V.  Delaware,  etc.  R.  Co,  62  N.  J.  L.  254, 
41  Atl.  759,  42  L.R.A.  572;  Sweet  v.  Buffalo, 
etc.  R.  Co.  79  N.  Y.  293,  299,  300;  Brooklyn 
Park  Com'rs  [268]  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70;  Smith  v.  Hall,  103  la. 
95,  72  N.  W.  427 ;  Roanoke  City  v.  Berkowitz, 
supra;  Burnett  v.  Com.  169  Mass.  417,  48 
N.  E.  758 ;  Malone  v.  City  of  Toledo,  34  Ohio 
St.  541;  Eldridge  v.  Binghamton,  120  N.  Y. 
309,  24  N.  E.  462 ;  Fairchild  v.  St.  Paul,  46 
Minn.  540,  49  N.  W.  325;  Sweet  ¥.  Rechel, 
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159  U.  S.  380,  16  S.  Ct.  43,  40  .U.  S.  (L.  ed.) 
188;  De  Varaigne  v.  Fox,  2  Blatchf.  95,  7 
Fed.  Cas.  No.  3,836;  Gilbert  v.  Missouri,  etc. 
R.  Co.  185  Fed.  102,  107  C.  C.  A.  320;  Sher- 
man V.  Sherman,  23  S.  D.  486,  122  N.  W. 
439. 

On  principle  and  in  the  face  of  these  au- 
thorities^ we  do  not  see  how  it  is  possible  for 
us  to  cut  down  and  limit  the  plain  language 
of  our  statute  to  a  mere  easement  or  condi- 
tional or  base  fee  in  the  land  taken.  No  mat- 
ter what  such  a  right  might  be  called,  such  a 
construction  would  render  the  estate  a  mere 
right  of  way  or  easement.  The  language  of 
the  statute  in  force  when  the  land  in  contro- 
versy was  taken  and  the  subsequent  amend- 
ments referred  to  make  clear  the  legislative 
intent,  when  called  for,  to  invest  in  the  con- 
demnor a  fee  simple  absolute.  In  taking  the 
land  the  condemnor  must  pay  full  value  for 
the  land  taken  without  offsets  for  benefits, 
and  in  addition  damages  to  the  residue  less 
special  benefits,  if  any,  not  general  benefits, 
accruing  by  the  construction  of  the  railroad, 
or  other  work  of  internal  improvement.  The 
condemnor,  therefore,  contrary  to  the  fact 
in  some  states,  apparently  in  Missouri  for 
instance,  pays  full  value  for  the  land  taken 
and  consequential  damages.  Why  should  he 
not  take  a  fee  simple  estate  in  the  land  ?  See 
the  Missouri  case  of  Kellogg  v.  Malin,  50  Mo. 
496,  500, 11  Am.  Rep.  426,  a  case  much  relied 
on  by  appellant's  counsel.  The  character  of 
the  consideration  for  the  land  taken  seems  to 
be  the  basis  of  the  decision  in  this  case,  and 
in  the  decision  of  some  other  states,  where 
violence  is  done,  by  construction,  to  the  terms 
of  the  statute.  While  as  ruled  in  Cincinnati, 
etc,  R.  Co.  V.  Simpson  (Ind.)  104  N.  E.  301, 
Syl.  10,  another  case  relied  on  by  appellant, 
where  a  mere  right  of  way  is  granted  a  rail- 
way company  the  owner  of  the  fee  remains 
the  owner  of  the  mineral,  and  may  make 
any  use  thereof,  not  inconsistent  with  the 
rights  of  the  railway  company,  it  follows  as 
a  natural  corollary  that  if  the  fee  simple 
absolute  in  the  land  is  taken  no  [269]  such 
mineral  rights  remain  in  the  condemnee,  and 
60  the  case  is  not  in  point  here. 

The  exact  point  we  have  for  decision  was 
distinctly  reserved  and  not  decided  in  Uhl  v. 
Ohio  River  R.  Co.  51  W.  Va.  106,  41  S.  E. 
187.  That  case  involved  the  construction  of 
a  contract  for  a  right  of  way,  not  an  estate 
taken  by  the  railway  company  by  condemna- 
tion. True,  Judge  Brannon  volunteered  his 
personal  opinion,  on  the  question  now  before 
us,  but  one  by  which  he  would  not  feel  bound, 
if>  when  presented  and  fully  considered,  he 
Bhould  be  convinced  he  was  in  error. 

Whether  the  granting  of  an  estate  in  fee 
simple  absqlute  to  a  public  service  corpora- 
tion, such  as  a  railroad,  is  good  public  policy, 
is  a  legislative  not  a  judicial  question.    It  is 


a  subject  with  which  the  courts  have  nothing 
to  do.  Varner  v.  Martin,  21  W.  Va.  534; 
Roanoke  v.  Berkowitz,  supra;  Burnett  v. 
Com.  supra;  U.  S.  Pipe-Line  Co.  v.  Delaware, 
etc.  R.  Co.  supra.  In  the  latter  case  it  is 
said:  "The  power  of  the  legislature  to  en- 
dow companies  organized  for  public  purposes 
with  the  capacity  to  acquire  lands  under  the 
right  of  eminent  domain  is  undisputed. 
Grants  of  this  character,  like  all  public 
grants,  are  to  be  strictly  construed;  what  is 
not  plainly  given  is  withheld.  The  rule  for 
the  construction  of  public  grants  in  strictness 
has  never  been  extended  beyond  these  prin- 
ciples. Wherever  the  legislature  has  given 
in  plain  terms  that  which  the  company  has 
the  capacity  to  take,  the  court  is  not  justi- 
fied in  frittering  away  the  legislative  grant 
by  denying  the  legal  effect  of  words  of  tech- 
nical signification  contained  in  it,  when  on 
a  reasonable  construction  there  is  nothing 
in  the  subject-matter  or  context  which  would 
prevent  the  grant  so  construed  from  taking 
effect.  .  .  .  The  words  in  this  legislative 
grant  are  entirely  inappropriate  to  an  ease- 
ment. They  are  senseless  unless  applied  to 
such  an  estate  as,  in  a  legal  sense,  is  compre- 
hended in  the  term  'land,'  whereof  the  un- 
qualified use  and  possession  are  obtained  for 
the  legitimate  purpose  of  the  railroad  com- 
pany. .  .  .  It  is  within  the  power  of  the 
legislature,  in  authorizing  land  to  be  con- 
demned for  a  public  use  which  may  be  per- 
manent, to  determine  what  estate  therein 
[270]  shall  be  taken,  and  to  authorize  the 
taking  of  a  fee,  or  any  less  estate,  in  its  dis- 
cretion. Where  a  statute  authorizes  the  tak- 
ing of  a  fee,  it  cannot  be  held  invalid,  or  that 
an  easement  only  was  acquired  thereunder, 
on  the  ground  that  an  easement  only  was  re- 
quired to  accomplish  the  purpose  which  the 
legislature  had  in  view.  That  is  a  legislative, 
and  not  a  judicial,  question.  Sweet  v.  Buf- 
falo, etc.  R.  Co.  79  N.  Y.  293,  299,  300; 
Brooklyn  Park  Com'rs  v.  Armstrong,  46  N, 
Y.  234,  6  Am.  Rep.  70." 

Assuming  then  that  the  railway  company 
took  the  fee  simple  estate  in  the  land  taken 
for  railroad  purposes,  can  it  be  interfered 
with  by  the  present  suit?  If  it  took  the  fee 
in  the  land  it  took  title  to  the  coal,  oil,  gas 
and  all  other  minerals  and  mineral  rights 
thereunder,  for  an  estate  in  fee  simple  is 
the  highest  estate  known  to  the  law,  and 
carries  with  it  everything  within  or  belong- 
ing to  it,  including  oil  and  gas,  for  oil  and 
gas  found  therein  are  parts  of  the  land  and 
go  with  it.  Such  an  estate  is  untrammeled 
with  conditions.  Yeager  v.  Fairmont,  43  W. 
Va.  259,  27  S.  E.  234;  Tiedeman  on  Real 
Property,  section  36;  Wilson  v.  Youst,  43 
W.  Va.  826,  28  S.  E.  781,  39  L.R.A.  292;  Wil- 
liamson V.  Jones,  39  W.  Va.  231,  19  S.  E. 
436,    25    L.R.A.   222;    Stuart  v.    Tennis,    91 
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Va.  688,  691,  22  S.  E.  509;  2  Blackstone  Com. 
17-19;  2  Minor's  Inst.  4;  Virginia  Coal,  etc. 
Co.  V.  Kelly,  93  Va.  332,  336,  24  S.  E.  1020. 

It  is  suggested  that  the  railway  company  is 
without  power  and  authority  to  operate  the 
property  for  oil  and  gas.  That  is  not  a  ques- 
tion presented  by  the  record.  If  it  has  title 
to  the  land  the  plaintiff  has  no  right  to  com- 
plain. If  it  is  violating  its  charter  powers, 
that  is  a  subject  for  state  action,  not  for  the 
individual,  though  owning  abutting  lands. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  affirm  the  decree^  and  will  so  order. 

Affirmed. 


NOTE. 

Interest  in  Land  Acquired  by  Condem- 
nation aa  Easenient  or  Fee. 

Introductory,  806. 
General  Principles: 

Intention  of  Legislature,  806. 

Construction     of     Statute     Authorizing 
Condemnation,  806. 

Necessities  of  Contemplated  Use  pf  Land, 
807. 

Condemnation  of  Public  Lands,  808. 
Highways,  808. 

Ditches,  Canals,  Levees,  etc.  809. 
Railroads,  810. 
Parks,  812. 


Introductory. 

This  note  presents  the  recent  decisions  on 
the  question  whether  the  estate  or  interest 
acquired  by  the  condemnor  in  land  condemned 
for  highway  or  other  purposes  is  a  fee.  or 
an  eaaement.  The  earlier  cases  arc  discussed 
in  the  notes  to  Tacoma  Safety  Deposit  Co.  v. 
Chicago,  20  Ann.  Cas.  564,  and  Wright  v. 
Austin,  101  Am.  St.  Rep.  at  page  103. 

Oeneral  Principles. 

Intention  of  Legislature. 

The  legislature  is  the  exclusive  judge  of  the 
quantum  of  interest  or  estate  which  is  proper 
to  be  taken  from  an  individual  and  dedicated 
to  the  public  use  by  virtue  of  the  power  of 
eminent  domain.  Winnisimmet  Co.  v.  Grue- 
by,  209  Mass.  1,  95  N.  E.  293;  Salisbury 
Land,  etc.  Co.  v.  Com.  215  Mass.  371,  102  N. 
E.  619,  46  L.R.A.(N.S.)  1196;  In  re  City 
of  New  York,  163  App.  Div.  10,  147  N.  Y.  S. 
1057;  Blondell  v.  Guntner,  118  Va.  11,  86 
S.  E.  897;  Neitzel  "w  Spokane  International 
R.  Co.  65  Wash.  100,  117  Pac.  864,  36  L.R.A. 
(X.S.)  622.    And  see  the  reported  case. 

Thus  in  the  case  of  In  re  City  of  New 
York,  supra,  the  court  said:  *'The  use  for 
which  the  properly  is  to  be  acquired  is  the 


construction  and  operation  of  a  rapid  transit 
subway,  which  the  court  of  appeals  in  Sun 
Pub.  etc.  Ass*n  v.  New  York,  152  N.  Y.  527, 
held  to  be  a  public  use.  The  case  comes  within 
the  rule  that  where  the  use  to  which  the  land 
is  to  be  put  is  public,  the  legislature  or  the 
instrumentality  which  it  employs  (in  the 
case  under  consideration  the  public  service 
commission)  is  the  sole  judge  of  the  necessity 
.  .  .  consequently  the  question  of  whether 
the  fee,  or  an  easement  in  the  property, 
should  be  taken  is  a  legislative  and  not  a 
judicial  question.  And  the  commissioners 
having  determined  that  it  is  necessary  to 
acquire  the  property  in  fee  simple,  we  cannot 
review  their  determination." 

It  is  settled  law  that  the  legislature  may 
authorize  the  acquisition  of  such  a  title  to 
land  taken  for  public  use  as  will  leave  no 
right  remaining  in  the  original  owner.  The 
very  object  of  -acquiring  title  in  fee  as  dis- 
tinguished from  an  easement  is  to  vest  in 
the  public  the  right  to  use  the  land  for  all 
purposes.  Lincoln  Safe  Deposit  Co.  v.  New 
York,  210  N.  Y.  34,  103  N.  E.  768,  L.R.A. 
1915F  1009,  affirming  148  App.  Div.  895,  132 
N.  Y.  S.  1135. 

CONSTBUCTION  OF  STATUTE  AUTHORIZIl^O  CON* 

DEMNATION. 

The  interest  taken  in  land  acquired  by 
eminent  domain  proceedings  depends  always 
on  the  construction  of  the  statute  authorizing 
the  taking,  and  as  was  said  by  Holmes,  J., 
in  Newton  v.  Perry,  163  Mass.  319,  321,  30 
N.  E.  1032,  "there  are  no  sacremental  words 
which  must  be  used  in  a  statutory  power  to 
take  and  hold  lands  in  order  to  give  a  right 
to  take  the  lands  in  fee.  Any  language  in 
the  statute  which  makes  its  meaning  clear 
is  sufficient.''  In  Winnisimmet  v.  Grueby, 
209  Mass.  1,  95  N.  E.  203,  there  was  involved 
a  statute  (St.  1871,  c.  188,  as  amended  by  c. 
345),  passed  on  the  petition  of  a  ferry  cor- 
poration for  authority  "to  take  land  adjoin- 
ing its  present  ferry  slip  in  the  city  of  Boston 
for  the  purpose  of  widening  said  ferry  slip." 
The  first  section  authorized  the  corporation 
"to  widen  their  ferry  slip  ...  in  the 
city  of  Boston."  The  second  section  pro- 
vided that  the  corporation  "may  purchase,  or 
otherwise  take,  for  the  purpose  of  such  widen- 
ing" the  locus,  accurately  describing  it,  "with 
all  the  rights,  privileges,  appurtenances  and 
easements  to  .  .  .  said  estate  belonging." 
It  further  provided  that  if  the  corporation 
should  not  be  able  to  obtain  such  land  by  an 
agreement  with  the  owner  thereof  "they  sliall 
pay  therefor  such  damages  as  shall  be"  as- 
sessed in  legal  proceedings  to  be  Instituted 
for  that  purpose.  The  third  section  was  as 
follows:  "Nothing  herein  contained  shall  givf 
said  ferry  company  any  right  to  enter  upon* 
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or  deal  with  anything  less  than  the  whole  of 
tbc  parcel  of  land  herein  described  or  in- 
tended; and  this  act  shall  be  void  unless  said 
land  sliall  be  purchased  and  paid  for,  or  oth- 
erwise taken,  and  notice  of  such  taking  is 
given  in  writing,  to  said  Grueby  or  his  rep- 
resentatiyes  within  six  months  from  its 
passage."  In  holding  that  the  ferry  corpora- 
tion took  a  fee  in  the  land,  the  court  said: 
"It  is  to  be  noted  that  we  are  not  dealing 
vith  a  statute  which  is  laying  down  the  rules 
andcr  which  every  ferry  corporation  shall 
take  property  at  any  time  thereafter.  The 
whole  case  is  before  the  legislature:  The  land 
to  be  taken  is  specifically  described,  and  it  is 
to  be  taken  with  all  the  rights,  privileges, 
appurtenances  and  easements  thereto  belong- 
ing. And  the  corporation  can  take  nothing 
less  than  Uie  whole  of  the  parcel  of  land.  It 
fflU8t  take  the  whole  if  anything,  and  it  must 
purchase  and  pay  for  the  land  or  take  it 
within  six  months.  The  conviction  forced 
upon  a  person  reading  this  statute  in  the 
light  of  the  situation  is  that  it  is  dealing 
with  one  special  piece  of  property  under 
peculiar  circumstances;  that  the  legislature 
was  of  the  opinion  that  the  ferry  should  be 
widened  as  prayed  for  by  the  corporation; 
that  to  do  complete  justice  to  both  parties 
all  the  land  with  its  easements  and  appurte- 
nances should  pass  from  the  owner  to  the 
corporation,  and  that  if  the  corporation 
could  not  purchase  the  property,  it  might 
take  it,  and  that  whether  the  corporation 
took  by  purchase  or  by  right  of  eminent  do- 
main was  immaterial  so  far  as  respected  the 
amount  of  the  land,  or  the  nature  of  the 
interest,  taken.  In  either  event  it  was  to 
acquire  under  the  peculiar  circumstances  the 
same  estate,  namely,  a  fee  in  the  whole  land 
with  its  easements  and  appurtenances.  There 
seems  to  be  no  other  reasonable  construction 
of  the  statute." 

So,  if  a  statute  expressly  or  by  necessary 
implication  declares  that  a  fee  shall  be  taken, 
the  condemnor  will  acquire  the  fee  specified. 
Webster  v.  Susquehanna  Pole  Line  Co.  112 
Md.  416,  21  Ann.  Cas.  357,  76  Atl.  254; 
Higginson  v.  Treasurer,  etc.  Com'rs,  212 
Mass.  583,  99  N.  E.  523,  42  L.R.A.(N.S.) 
215;  U.  S.  Pipe-Line  Co.  v.  Delaware,  etc. 
R.  Co.  62  N.  J.  L.  254,  41  Atl.  769,  42  L.R.A. 
572;  Torrence  v.  Charlotte,  163  N.  C.  562, 
SO  S.  E.  53.  .  And  see  the  reported  case. 

In  White  v.  Cleveland,  33  Ohio  Cir.  Ct. 
317,  affirmed  87  Ohio  St.  482,  102  N.  E.  1135, 
it  was  held  that  the  manifest  purpose  and  in- 
tent of  the  statute  [08  0.  L.  164  (Gen.  Code 
3679-3681,  3690-3692,  3699-3702)]  amend- 
ing the  Ohio  appropriation  laws,  was  to 
change  the  law  of  the  state  as  theretofore 
announced  by  the  courts,  and  to  provide  that 
instead  of  a  municipality  acquiring  only  an 
easement  when-  it  appropriated  property  for 
a  particular   purpose,  it  should  acquire  an 


absolute  estate  in  fee  simple,  unless  a  lesser 
estate  or  interest  was  asked  for  the  applica- 
tion. 

NscEsarriES  or  Contemflateid  Use  of  Land. 

The  right  to  take  private  property  for 
public  use  is  founded  on  and  limited  by  pub- 
lic necessity.  Where  the  necessity  stops, 
there  stops  the  right  to  take,  both  as  to  the 
amount  of  land  and  the  nature  of  the  interest 
therein.  Accordingly,  the  general  rule  is 
that  where  land  is  taken  for  a  purpose  not 
inconsistent  with  a  general  right  of  property 
in  the  owner,  the  right  taken  is  not  a  fee, 
but  only  an  easement.  Winnisimmet  Co.  v. 
Grueby,  209  Mass.  1,  95  N.  E.  293.  Or,  as 
otherwise  expressed,  in  construing  a  statute 
authorizing  the  taking  of  private  property 
for  public  use,  it  generally  will  not  be  implied 
that  a  greater  interest  or  estate  is  taken  than 
is  necessary  to  satisfy  the  language  of  the 
statute  and  the  purpose  in  view;  and  when 
an  easement  is  sufficient,  no  greater  estate 
may  be  taken.  Lithgow  v.  Pearson,  25  Colo. 
App.  70,  135  Pac.  759;  Georgia  Granite  R. 
Co.  V.  Venable,  129  Ga.  341,  58  S.  E.  864; 
Idaho-Iowa  Lateral  Reservoir  Co.  v.  Fisher, 
27  Idaho  695,  151  Pac.  998;  Miller  v.  Lin- 
coln Park  Corners  (111.)  116  N.  E.  178; 
Brooklyn,  etc.  R.  Co.  v.  Bird,  76  Misc.  62, 
134  N.  Y.  S.  1;  Neitzel  v.  Spokane  Interna- 
tional R.  Co.  65  Wash.  100,  117  Pac.  864,  30 
L.R.A.(N.S.)   522. 

In  the  case  last  cited  the  court  said: 
'The  power  of  eminent  domain,  which  is  neces- 
sarily inherent  in  the  federal  and  state  gov- 
ernments as  an  incident  of  sovereignity,  can 
only  be  exercised  by  subordinate  agencies 
when  expressly  granted  within  constitutional 
limitations  through  the  medium  of  legislative 
enactment.  When  a  legislature  delegates 
to  any  subordinate  agency,  such  as  a  munici- 
pality or  a  public  service  corporation,  the 
right  and  authority  to  exercise  the  power  of 
eminent  domain,  it  ordinarily  defines  the  es- 
tate or  interest  to  be  appropriated,  having 
power  to  authorize  the  taking  of  a  complete 
fee  sin: pie  title,  a  qualified  fee,  or  an  ease- 
ment only.  When  it  has  prescribed  by  stat- 
ute the  extent  of  interest  to  be  vested,  none 
further  can  be  taken.  Courts  in  construing 
statutes  which  grant  the  power,  and  author- 
ize the  taking  of  a  certain  estate  or  interest, 
enforce  the  rule  of  strict  construction,  per- 
mitting no  greater  title  or  interest  to  vest 
than  has  been  expressly  authorized  or  may 
be  necessary  to  the  contemplated  public  use. 
When  an  easement  will  be  sufficient,  no  in- 
tendment or  rule  or  liberal  construction  will 
be  indulged  to  support  an  attempt  to  obtain 
any  greater  interest  or  estate." 

The  reason  usually  assigned  for  the  fore- 
going rule  is  the  strict  construction  which 
must  be  placed  on  statutes  authorizing  the 
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condemnation  of  land.  Lithgow  v.  Pearson, 
25  Colo.  App.  70,  135  Pac.  759;  Miller  v. 
Lincoln  Park  Com'rs  (111.)  116  N.  E.  178; 
Brooklyn,  etc.  R.  Co.  v.  Bird,  76  Misc.  62, 
134  N.  Y.  S.  1.  Under  a  statute  (Code  Pub. 
Gen.  Laws,  Md.  1904,  act  23,  section  366, 
as  amended  by  acts  1908,  c.  240)  giving  cer- 
tain corporations  the  power  "ta  acquire  by 
condemnation  any  property  right  whatsoever 
necessary  for  its  purposes  in  its  discretion, 
cither  in  fee  simple,  or  the  use  thereof  in  fee 
simple,  or  for  a  less  estate,"  it  has  been  held 
that  a  company  incorporated  for  the  trans- 
mission of  electric  power  took  both  a  fee 
simple  or  the  use  in  fee  simple  of  a  parcel  of 
land,  and  an  easement  to  cut  and  trim  trees 
and  other  obstructions  which  might  fall  on 
or  interfere  with  the  use  of  that  parcel  of 
land.  Webster  v.  Susquehanna  Pole  Line 
Co.  112  Md.  416,  21  Ann.  Cas.  357,  76  Atl. 
254. 

In  Georgia  Granite  R.  Co.  v.  Venable,  129 
Ga.  341,  58  S.  E.  864,  it  appeared  that, 
the  notice  of  intention  to  condemn  land 
stated  that  it  was  desired  to  condemn  a 
fee  simple  estate,  or  "a  right  of  way,  with 
the  fee  therein."  The  amount  of  interest 
which  could  be  acquired  was  limited  by  the 
law  to  "such  interest  in  the  property  taken 
as  may  be  necessary  to  enable  tlie  corporation 
or  person  taking  to  exercise  their  franchise 
or  conduct  their  business"  (Civ.  Code,  Ga. 
1895,  sec.  4683).  It  was  held  that  the  rail- 
road company  could  not  acquire  an  indefeasi- 
ble fee  simple  estate. 

In  some  cases  it  has  been  held  that  the 
condemnor  acquires  a  base,  terminable,  or 
qualified  fee  only,  liable  to  be  defeated  when- 
ever the  use  of  the  land  for  the  purposes  for 
which  it  was  taken  ceases.  Lithgow  v.  Pear- 
son, 25  Colo.  App.  70,  135  Pac.  759;  Cham- 
bers V.  Great  Northern  Power  Co.  100  Minn. 
214,  110  N.  W.  1128;  Neitzel  v.  Spokane  In- 
ternational R.  Co.  65  Wash.  100,  117  Pac. 
864,   36   L.R.A.(N.S.)    522. 

Condemnation  of  Public  Lands. 

While  it  has  been  held  in  many  jurisdic- 
tions that  state  or  public  lands  are  not  or- 
dinarily subject  to  condemnation  under  the 
power  of  eminent  domain  (State  v.  Boone 
County,  15  Ann.  Cas.  487,  and  note),  in  the 
jurisdictions  wherein  such  lands  mav  be 
condemned,  title  in  fee  cannot  be  acquired. 
State  v.  District  Court,  42  Mont.  105,  112 
Pac.  706;  Chicago,  etc.  R.  Co.  v.  Clark  (Tex.) 
140  S.  W.  989.  But  an  easement  may  be  so 
acquired.  Idaho-Iowa  Lateral,  etc.  Reservoir 
Co.  V.  Fisher,  27  Idaho  695,  151  Pac.  998. 

IHghways, 

Where  the  legislature  has  authorized  the 
taking  of  land  for  the  purpose  of  a  highway 


or  street,  without  defining  the  estate  whidb 
may  be  taken,  or  expressly  authorizing  the 
taking  of  the  fee,  it  is  held  that  an  easement 
only  can  be  taken.  Excelsior  Needle  Co.  v. 
Springfield,  221  Mass.  34,  108  N.  E.  497; 
In  re  Rosebank  Ave.  162  App.  Div.  332,  147 
N.  Y.  S.  638;  Brooklyn,  etc.  R.  Co.  v.  Bird, 
76  Misc.  62,  134  N.  Y.  S.  1;  Carrol  v.  Griffith, 
117  Tenn.  600,  97  S.  W.  66;  International, 
etc.  R.  Co.  V.  Boles  (Tex.)  161  8.  W.  914. 
The  general  rule  being  that  an  easement  only 
is  taken  for  highway  purposes,  a  provision 
in  the  statute  directing  the  commissioners 
to  ascertain  the  damage  or  the  value  of  the 
land  taken  does  not  authorize  the  taking  of 
a  fee  therein.  Brooklyn,  etc.  R.  Co.  v.  Bird, 
76  Misc.  62,  134  N.  Y.  S.  1. 

Section  2  of  a  Massachusetts  statute  (St. 
1904,  c.  443)  provides  that  "Any  city  in  the 
Commonwealth  so  far  as  the  territory  within 
its  limits  is  concerned,  may  .  .  .  take  in 
fee  by  right  of  eminent  domain  the  whole 
of  any  estate,  part  of  which  is  actually  re- 
quired for  the  laying  out,  alteration  or  loca- 
tion by  it  of  any  public  work,  if  the  remnant 
left  after  taking  such  part  would  from  its 
size  or  shape  be  unsuitcd  for  the  erection  of 
suitable  and  appropriate  buildings,  and  if 
public  convenience  and  necessity  require  such 
taking."  Section  22  provides  that  "A  city 
may  at  any  time  by  proceedings  .  .  .  un- 
der any  act  giving  it  power  to  lay  out,  alt«»r, 
relocate  or  widen  ways,  or  in  connection  with 
proceedings  under  this  act,  take  in  fee  any 
land  in  which  it  has  previously  taken  or 
acquired  an  easement  for  a  public  highway, 
or  may  acquire  such  fee  by  gift  or  purchase." 
Thereunder  it  was  held  in.  Excelsior  Needle 
Co.  V.  Sprjngfield,  221  Mass.  34,  108  N.  E. 
497,  that  the  words  in  section  2  conferred  no 
authority  on  the  city,  in  widening  a  street, 
to  take  the  fee  of  any  land  except  m  cases 
where  there  was  an  unsuitable  remnant  re- 
maining after  the  part  actually  required  for 
the  public  undertaking  had  been  seized  by 
eminent  domain,  the  right  to  take  in  fee 
being  expressly  by  unequivocal  phrase  made 
conditional  on  there  being  such  a  remnant 
and  its  being  taken.  It  was  also  held  under 
the  general  laws  and  the  city  charter,  that 
the  power  possessed  by  the  city  as  to  the 
widening  of  a  public  way  was  to  take  only 
the  casement  for  travel,  not  the  fee,  and  that 
an  attempt  by  the  city  to  take  the  fee  of 
land  needed  within  the  widening  under  sec- 
tion 22  was  in  excess  of  its  powers.  Nor 
could  the  attempt  of  the  city  to  take  the 
fee  of  the  land  where  it  was  empowered  only 
to  take  an  easement  In  that  land  be  con- 
strued as  a  taking  of  an  easement. 

Under  a  condemnation  by  a  city  of  a  right 
of  way   for  a  street  across  the   tracks  and: 
riglit  of  way  of  a  railroad  company,  nothing 
will  be  acquired  but  a  mere  right  of  way  for 
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-the  street  across  the  railroad,  tlie  right  of  tho 
company  to  use  its  property  for  railroad  pur* 
poses  being  impaired  only  to  a  very  slight 
extent.  St.  Louis,  etc.  R.  Co.  v.  Fayetteville,* 
75  Ark.  534,  87  S.  W.  1174. 

In  New  York,  however,  it  is  settled  law 
that  the  legislature  may  authorize  tlie  ac- 
quisition of  such  a  title  to  land  taken  for  a 
public  use,  as  for  a  street,  as  will  leave  no 
right  remaining  in  the  original  owner.  Lin- 
<:oln  Safe  Deposit  Co.  v.  New  York,  210  X. 
Y.  34,  103  N.  E.  768,  L.R.A.1915F  1009, 
affirming  148  App.  Div.  895,  132  X.  Y.  S.  1135. 

As  to  the  right  acquired  to  driveways  in 
parks,  see  infra  the  subdivision  Parks, 

Ditches,  CantUs,  Levees,  etc. 

In  the  case  of  lands  condemned  for  ditches, 
canals,  reservoirs,  and  like  purposes,  it  has 
been  held  that  the  fee  remains  in  the  land- 
owner,  the  condemnor  acquiring  an  easement 
only.  Idaho-Iowa  Lateral,  etc.  Co.  v.  Fisher, 
27  Idaho  695,  151  Pac.  998;  Fountain  Creek 
Drainage  Dist.  No.  1  v.  Smith,  265  111.  138, 
106  N.  E.  494.  See  also  Gross  v.  Jones,  85 
Neb.  77,  122  N.  W.  681,  32  L.R,A.(N.S.)  47. 
In  the  case  first  cited  it  was  held  that  despite 
a  statute  (Idaho  Revised  Codes,  §  5211) 
which  classifies  the  estates  and  rights  in  land 
subject  to  be  taken  for  a  public  use,  and 
provides  that  a  fee  simple  title  may  be  taken 
in  the  land  for  reservoirs  and  dams  and  per- 
manent flooding  occasioned  thereby,  the  title 
in  fee  does  not  pass  to  a  condemnor  of  state 
lands.  It  was  also  held  in  that  case  that 
the  granting  of  a  right  of  way  for  a  ditch, 
canal,  or  reservoir  on  school  lands  under  the 
Idaho  constitution  (Art.  1,  sec.  14)  was  not 
to  be  a  sale  or  disposal  of  the  land  such  as 
was  contemplated  by  the  act  of  Congress  ad- 
mitting Idaho  into  the  Union  (Act  July  26, 
1866,  c.  262,  14  Stat.  L.  251,  re-enacted  in 
U.  S.  Rev.  Stat.  sec.  2339,  7  Fed.  Stat.  Ann. 
1090),  but  was  simply  the  granting  of  an 
easement,  the  legal  title  to  the  land  remain- 
inpr  in  the  state. 

In  Lynn  field  v.  Peabody,  219  Mass.  322, 
Ann.  Cas.  1916D  1200,  106  N.  E.  977,  it 
was  held  that  by  its  taking  of  water  from 
a  certain  pond,  a  town  did  not  become  the 
absolute  owner  of  the  waters  of  the  pond,  or 
entitled  to  use  them  for  any  other  purposes 
than  those  stated  in  the  act  which  authorized 
the  taking,  and  that  all  public  and  private 
rights  not  inconsistent  with  the  new  and 
limited  right  acquired  by  the  town  remained 
-as  before. 

In  Bowden  y.  York  Shore  Water  Co.  114 
Me.  150,  95  Atl.  779,  it  was  said  that  while 
it  was  unnecessary  to  determine  the  precise 
character  of  the  interest  in  land  sought  to  be 
acquired  by  a  water  company  by  an  exercise 
of  the  power  of  eminent  domain,  the  greater 


weight  of  authority  sustained  the  pioposition 
that  unless  a  legislative  intent  was  discover- 
able that  an  absolute  fee  should  vest,  the 
condemnor  took  only  an  easement,  or  at 
most  a  qualified  conditional  and  determin- 
able fee. 

In  Pewnsylvania  it  has  been  held  that  the 
interest  acquired  by  a  city  in  land  con- 
demned for  a  pumping  station  connected  with 
the  city's  water  supply  system,  while  not  a 
fee,  is  not  a  mere  easement  either,  but  a  right 
to  the  actual  and  exclusive  possession  of  the 
property  at  all  times  and  for  all  purposes 
except  when  a  way  crosses  it.  Reading  v. 
Davis,  153  Pa.  St.  360,  26  Atl.  62,  wherein 
the  court  said:  "Tlie  character  of  the  city's 
title  is  similar  to  that  acquired  by  railroad 
and  other  corporations  invested  with  the 
power  of  eminent  domain.  It  is  sometimes 
called  an  easement,  but  that  does  not  ade- 
quately express  the  nature  and  extent  of  the 
title  thus  acquired.  Speaking  of  the  title 
to  property  taken  for  railroad  purposes,  our 
brother  Mitchell  recently  said:  'It  is  a  right 
to  exclusive  possession,  to  fence  in,  to  build 
over  the  whole  surface,  to  raise  and  maintain 
any  appropriate  superstructure,  including 
necessary  foundations,  and  to  deal  with  it 
witliin  the  limits  of  railroad  uses  as  abso- 
lutelv  and  as  uncontrolled  as  an  owner  in 
fee,  Tliere  was  no  such  easement  at  common 
law,  and  it  may  well  be  doubted  if  it  is  not  a 
misnomer  to  extend  to  this  newly-invented 
interest  in  land  the  name  of  easement,  per- 
haps appropriate  enough  to  the  railroad's 
ordinary  right  of  way  for  its  tracks.  It 
would  seem  to  be  rather  a  fee  in  the  surface 
and  so'  much  beneath  as  may  be  necessary  for 
support,  though  a  base  or  conditional  fee, 
terminable  on  the  cesser  of  the  use  for  rail- 
road purposes.  But  whatever  it  may  be 
called,  it  is,  in  substance,  an  interest  in  the 
lapd,  special  and  exclusive  in  its  nature,  and 
which  may  be  the  subject  of  special  injury;' 
Pennsylvania  Schuylkill  Valley  R.  Co.  v. 
Reading  Paper  Mills,  1  Adv.  R.  730  [149 
Pa.  St.  18].  This  applies  with  equal,  if  not 
greater,  force  to  land  taken  for  the  purpose 
'of  a  pumping  station  connected  with  the 
city's  water  supply  system.  For  such  a  pur- 
pose, extensive  and  exclusive  sub-surface 
rights  arc  quite  as  important  as  surface 
privileges,  right  of  support,  etc.  Joint  pos- 
session or  user  with  the  former  owner  of  the 
land,  or  with  anyone  else,  is  incompatible  with 
the  successful  operation  of  such  a  plant." 

But  the  statutes  in  some  instances  have 
authorized  the  acquisition  of  the  fee  in  lands 
taken  for  ditch,  canal  or  similar  purposes. 
Columbus,  etc.  R.  Co.  v.  Nelson,  32  Ohio  Cir. 
Ct.  431;  Haynes  v.  Jones,  91  Ohio  St.  197, 
110  N.  E.  469.  See  also  State  v.  Pittsburgh, 
etc.  R.  Co.  63  Ohio  St.  189,  41  N.  E.  205. 
And  this  rule  has  been  applied  to  a  water 
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company.     Potomac   Power   Co.   v.   Burchell, 
109  Va.  676,  64  S.  E.  982. 

In  Torrence  v.  Charlotte,  163  N.  C.  562,  80 
S.  E.  53,  the  charter  of  a  waterworks  com- 
pany (Priv.  Laws  1881,  c.  90)  providing  that 
it  should  have  the  right  to  condemn  land 
"to  its  use  in  the  manner  now  provided  by 
law  for  the  condemnation  of  lands  for  rail- 
road or  othef  public  uses,"  was  held  to 
refer  to  the  statute  then  in  force  (Battle's 
Revisal,  c.  62,  §  20)  which  provides  that 
"the  land  assessed  and  condemned 
shall  be  vested  in  the  company  in  fee  simple," 
and  it  was  accordingly  held  that  the  water- 
works company  acquired  a  fee. 

In  Foust  V.  Dreutlein,  237  Pa.  St.  108,  85 
Atl.  68,  wherein  it  appeared  that  the  state 
canal  commissioners  drained  the  outlet  of  a 
lake,  thereby  raising  the  height  of  the  w^ater 
and  overflowing  certain  lands,  it  was  held 
that  since  under  the  statute,  the  commission- 
ers, by  submerging  the  land,  took  it  from 
the  owner  for  the  purpose  of  permanently 
increasing  the  water  supply  to  be  stored  in 
the  lake  for  the  permanent  use  of  the  canal, 
the  commonwealth   took  a   fee   in  the  land. 

In  Moberly  v.  Lotter,  266  Mo.  457,  181 
S.  W.  991,  it  was  held  that  a  statute  (R.  S. 
1909,  §  9271)  authorizing,  in  condemnation 
proceedings  for  sewer  purposes  by  cities  of 
the  third  class,  that  the  owners  be  divested 
of  the  fee  in  the  lands  taken  was  not  in  con- 
flict with  the  section  of  the  constitution 
(Act  2,  §  21)  providing  that  the  fee  in 
land  taJcen  for  rights  of  way  should  remain 
in  the  owner,  subject  to  the  use  of  the  land 
for  railroad  purposes,  as  the  latter  was  lim- 
ited to  the  taking  of  railroad  tracks. 

Railroads, 

In  condemning  land  for  a  right  of  way  for 
main  tracks  and  the  necessary  side  tracks  and 
other  tracks  for  chutes,  yards,  and  storage 
purposes,  a  railroad  company  generally  ac- 
quires only  an  easement  in  the  land.  Valle- 
jo,  etc.  R.  Co.  V.  Reed  Orchard  Co.  169  Cal. 
545,  147  Pac.  238;  Thomas  v.  South  Side  El. 
R.  Co.  183  111.  App.  286;  Cleveland,  etc.  R. 
Co.  v.  Doan,  47  Ind.  App.  322,  94  N.  E.  598; 
Cleveland,  etc.  R.  Co.  v.  Smith,  177  Ind.  624, 
97  N.  E.  164;  Louisiana  Land  Co.  v.  Blake- 
wood,  131  La.  639,  59  So.  084;  Boston,  etc. 
R.  Co.  V.  Hunt,  210  Mass.  128,  96  N.  E.  140; 
Hall  V.  Boston,  etc.  R.  Co.  211  Mass.  174,  97 
N.  E.  914;  Chambers  v.  Great  Northern  Pow- 
er Co.  100  Minn.  214,  110  N.  W.  1128;  Long 
Island  R.  Co.  v.  Mulry,  212  N.  Y.  108,  Ann. 
Cas.  1915D  298,  105  N.  E.  806,  reversing  149 
App.  Div.  924,  133  X.  Y.  S.  1130;  Coit  v. 
Owenby-Wofford  Co.  166  N.  C.  136,  81  S.  E. 
1067;  Hoffman's  Appeal,  118  Pa.  St.  512,  12 
Atl.  57;  Neitzel  v.  Spokane  International  R. 
Co.  66  Wash.  100,  117  Pac    864,  36  L.R.A. 


(N.S.)  522.  See  also  Southern  Pacific  R.  Co. 
v.  San  Francisco  Sav.  Union,  146  Cal.  290,. 
2  Ann.  Cas.  962,  79  Pac.  961,  106  Am.  St. 
Rep.  36,  70  L.R.A.  221;  Georgia  Granite  R. 
Co.  V.  Venable,  129  Ga.  341,  58  S.  E.  864; 
Cleveland,  etc.  R.  Co.  v.  Hadley,  179  Ind. 
429,  101  N.  E.  473,  45  L.R.A. (N.S.)  796; 
Seaboard  Air-Line  R.  Co.  r.  Olive,  142  N.  C» 
257,  55  S.  E.  263;  Virginia,  etc.  R.  Co.  v. 
McLean,  158  N.  C.  498,  74  S.  E.  461. 

In  Texas  the  statute  (Act  Feb.  7,  1861, 
re-enacted  in  Rev.  St.  1879,  Act  4206)  de- 
clares that  the  right  of  way  secured  to  a  rail- 
road by  condemnation,  as  provided  by  law, 
shall  not  be  so  construed  as  to  include  the 
fee  simple  estate  in  landsj  either  public  or 
private.  Chicago,  etc.  R.  Co.  v.  Clark  (Tex.) 
146  S.  W.  989;  St.  Louis  Southwestern  R. 
Co.  V.  Temple  Northwestern  R.  Co.  (Tex.) 
170  S.  W.  1073. 

Under  a  statute  providing  that  the  decree 
in  condemnation  proceedings  by  a  railroad 
company  should  vest  "the  legal  title  .  .  . 
in  the  corporation  .  .  ,  far  corporate 
purposes,''  it  has  been  held  that  this  language 
clearly  indicates  that  such  a  title  only  was 
vested  as  was  necessary  for  the  contemplated 
corporate  purpose.  Neitzel  v.  Spokane  In- 
ternational R.  Co.  65  Wash.  100,  117  Pac. 
864,  36  L.R.A.(N.S.)    622. 

In  Louisiana  Land  Co.  v.  Blakewood,  131 
La.  539,  59  So.  984,  it  appeared  that  a  rail- 
road went  into  possession  of  certain  lands  by 
the  consent  of  the  parties  in  possession  and 
the  apparent  owners  thereof,  and  without  any 
objection  from  the  plaintiff,  a  third  party, 
who  claimed  the  ownership  to  the  land.  It 
was  held  that,  in  view  of  these  facts  and  that 
the  road  was  a  commercial  railroad  in  full 
operation,  it  would  not  be  disturbed  in  its 
possession.  As  against  the  plaintiff,  however, 
it  was  held  that  it  had  acquired  nothing  more 
than  a  servitude. 

A  Calif omla  statute  (Code  Civ.  Proc. 
§  1239)  provides  that  a  fee  may  be  taken 
when  land  is  condemned  for  a  public  use 
requiring  the  erection  of  "permanent  build- 
ings" thereon.  Thereunder,  it  has  been  held 
that  a  railroad  company  took  a  fee  simple 
estate  in  that  part  of  the  condemned  land  to 
be  used  for  a  storehouse,  a  blacksmith  shop, 
a  machine  shop,  wharves,  offices,  and  other 
purposes  requiring  the  construction  of  sub- 
stantial buildings  thereon,  as  the  structures 
necessary  for  the  purposes  thus  designated 
would  be  as  permanent  a  character  as  build- 
ings for  any  ordinary  use,  and  hence  would 
be  "permanent  buildings"  within  the  mcaninj»^ 
of  the  statute.  Vallejo,  etc.  R.  Co.  v.  Reed 
Orchard  Co.  169  Cal.  545,  147  Pac.  238. 

A  right  of  way  even  if  defined  as  a  public 
easement  obtained  by  condc-mnation  of  the 
land,  is  substantially  absolute  so  long  as  used 
for  the  purposes  of  a  railroad  by  the  cor- 
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porfttion  or  those  succeeding  by  legislative 
sanction  to  its  rights.  Boston,  etc.  R.  Co. 
V.  Hunt,  210  Mass.  128,  96  N.  E.  140.  See 
also  Lorain  Steel  Co.  v.  Norfolk,  etc.  St.  R. 
Co.  187  Mass.  500,  73  N.  E.  646. 

In  Pennsylvania  it  is  held  that  a  railroad 
company  acquires  something  more  than  an 
easement,  strictly  speaking.  Pittsburgh,  etc. 
R.  Co.  V.  Peet,  152  Pa.  St.  488,  25  Atl.  612, 
19  L.R-A.  467 ;  Brown  v.  Title  Guaranty,  etc. 
Co.  232  Pa.  St.  337,  81  Atl.  410,  38  L.R.A. 
(N.S.)  698;  Marine  Coal  Co.  v.  Pittsburgh, 
«tc  R.  Co.  246  Pa.  St.  478,  92  Atl.  688; 
Ferguson  v.  Pittsburgh,  etc.  R.  Co.  253  Pa. 
St.  581,  98  Atl.  732.  In  Marine  Coal  Co.  v. 
Pittsburgh,  etc.  R.  Co.  supra,  the  court  said: 
**In  Pennsylvania  Schuylkill  Valley  R.  Co. 
V.  Reading  Paper  Mills,  149  Pa.  St.  18,  20, 
we  said:  'Such  title  is  sometimes  called 
an  easement,  but  it  is  a  right  to  exclusive 
possession,  to  fence  in,  to  build  over  the 
whole  surface,  to  raise  and  maintain  any 
appropriate  superstructure  including  neces- 
sary foundations,  and  to  deal  with  it  within 
the  limits  of  railroad  uses  as  absolutely  and 
aa  uncontrolled  as  an  owner  in  fee.  .  ,  . 
It  would  seem  to  be  rather  a  fee  in  the 
surface  and  so  much  beneath  as  may  be  neces- 
sary for  support,  though  a  base  or  conditional 
fee,  terminable  on  the  cesser  of  the  use  for 
railroad  purposes.*  In  Pittsburgh,  etc.  R.  Co. 
v.  Peet,  162  Pa.  St.  488,  492,  Paxson,  J., 
delivering  the  opinion  says:  The  vice  of  this 
argument  consists  in  treating  the  plaintiiTs 
right  as  a  mere  easement  or  right  of  way.  It 
is  a  great  deal  more  than  a  right  of  way.  It 
has  the  actual  possession  of  the  property, 
and  that  possession  is  exclusive,  at  all  times 
and  for  all  purposes,  except  where  a  way 
crosses  it.  .  .  .  The  estate  acquired  by  a 
railroad  company  by  a  condemnation  of  land 
is  often  spoken  of  as  an  easement,  but  the 
term  is  used  in  a  loose  way  for  the  purpose  of 
distinguishing  it  from  a  fee.'  In  Dilts  v. 
Plumville  R.  Co.  222  Pa.  St.  616,  525,  it  is 
said:  'The  interest  which  a  railroad  com- 
pany acquires  in  real  estate  by  the  right  of 
eminent  domain  is  well  settled  in  this  state. 
It  is  not  a  fee  nor  is  it  an  easement  in  the 
proper  sense  of  that  word.'  In  the  very  re- 
cent case  of  Brown  v.  Title  Guaranty,  etc.  Co. 
232  Pa.  St.  337,  342,  Mr.  Justice  Brown 
delivering  the  opinion  says:  *The  interest 
acquired  by  a  railroad  company  under  the 
right  of  eminent  domain,  while  not  a  fee,  is 
not  a  mere  easement  or  right  of  way.  It  is 
more.  It  is  the  right  io  the  actual  and 
exclusive  possession  of  the  property  at  all 
times  and  for  all  purposes  except  where  a 
way  crosses  it.'" 

In  several  instances  railroad  companies  have 
been  authorized  to  acquire  the  fee  in  land 
taken  for  their  tracks.  U.  S.  Pipe-Line  Co.  v. 
Delaware,  etc  R.  Co.  62  N.  J.  L.  254,  41  Atl. 


750,  42  L.R.A.  672;  Blondell  v.  Guntner,  118 
Va.  11,  86  S.  E.  807;  Anglin  v.  Nickle,  30 
U.  C.  C.  P.  72;  Grand  Trunk  R.  Co.  v.  Credit 
Valley  R.  Co.  27  Grant's  Ch.  (U.  C.)  232. 
And  see  the  reported  case. 

Thus  in  Blondell  v.  Guntner,  118  Va.  11,  86 
S.  E.  897,  the  court  said:  "By  section  1079 
of  the  Code  of  1887,  which  was  in  force  when 
the  proceedings  under  review  in  this  case  took 
place,  it  is  provided  that  upon  payment  of 
the  sum  ascertained  to  be  due  the  landowner, 
'the  title  to  that  part  of  the  land  for  which 
such  compensation  is  allowed  shall  be  abso- 
lutely vested  in  the  company,  county,  city, 
town,  institution,  or  asylum,  in  fee  simple, 
except  in  the  case  of  a  turnpike  ^company, 
where  a  sufficient  right  of  way  only  for  the 
purposes  of  such  county  shall  be  vested.' 
However  the  law  may  be  elsewhere,  it  is  well 
settled  in  Virginia  that  the  right  of  eminent 
domain  must  be  exercised  upon  such  terms 
and  in  such  manner  and  for  such  public  uses 
as  the  legislature  may  direct.  Roanoke  v. 
Berkowitz,  80  Va.  616.  The  court,  in  that 
case,  after  quoting  from  the  statute  then  in 
force  (Code  1873,  ch.  56,  sec.  11),  which 
provided  that  the  sum  ascertained  by  the 
commissioners  to  be  just  compensation  may 
be  paid  to  the  person  entitled  thereto,  or 
into  court,  and  upon  such  payment  title  to 
that  part  of  the  land  to  which  such  com- 
pensation is  allowed  shall  be  absolutely  vested 
in  the  company,  county  or  town  in  fee  simple, 
except  in  case  of  a  turnpike  company,  where 
sufficient  right  of  way  only  for  the  purpose  of 
such  company  shall  be  vested,  then  proceeds 
as  follows :  'It  is  difficult  to  see  how  language 
could  be  plainer  or  less  liable  to  miscon- 
struction. The  requirement  is  imperative 
that  the  fee  shall  be  vested,  except  in  the 
single  case  of  a  turnpike  company,  where 
an  easement  is  only  acquired.'  In  Charlottes- 
ville V.  Maury,  96  Va.  383,  31  S.  £.  620,  this 
court  said:  'It  is  well  settled,  where  the 
legislature  has  defined  the  interest  or  estate 
which  shall  be  taken  under  condemnation 
proccediligs,  that  no  less  interest  or  estate 
than  that  specified  can  be  taken.'  'There  is 
no  better  settled  rule  of  law,'  said  Judge 
Buchanan,  'than  this,  that  statutes  which 
encroach  on  the  personal  or  property  rights 
of  the  individual  are  to  be  strictly  construed, 
and  this  is  especially  the  ease  where  it  is 
claimed  that  the  statute  delegates  to  a  corpo- 
ration, whether  municipal  or  private,  the 
right  of  eminent  domain,  one  of  the  highest 
powers  of  sovereignity  pertaining  to  the  state 
itself,  and  interfering  seriously  and  often- 
times vexatiously  with  the  ordinary  rights 
of  property.*  .  .  .  It  is  earnestly  insisted 
by  counsel  for  the  plaintiff  in  error  that  our 
statute,  section  1079,  while  it  in  terms  de- 
clares that  the  condemning  company  shall  ac- 
quire a  fee  in  the  lands  condemned,  reallv 
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means  not  a  fee  simple  in  the  sense  in  which 
that  term  is  ordinarily  used,  but  that  under 
it  there  only  passes  a  limited  or  conditional 
fee — a  base  fee — and  that  as  soon  as  the 
railroad  company  abandoned  or  ceased  to  use 
any  part  of  the  lands  for  the  purposes  for 
which  it  was  authorized  to  condemn  them, 
the  title  reverted  by  operation  of  law  to  the 
original  owner,  or  his  heirs.  As  was  said 
by  this  court  in  the  case  already  cited,  it  is 
difficult  to  see  how  language  could  be  plainer 
or  less  liable  to  misconstruction;  the  require- 
ment is  imperative,  that  the  fee  shall  be 
vested,  except  in  the  single  case  of  a  turnpike 
company.  There  seems  to  be  no  room  for  the 
suggestion  that  a  base  or  qualified, fee  was 
intended.  The  meaning  of  the  legislature  is 
emphasized  by  section  1089,  which  provides 
that  the  lands  condemned  shall  revert  to  the 
original  owner  whenever  there  is  such  a 
change  of  location  as  is  contemplated  by  that 
section.  We  have  then  the  rule  stated  in 
clear  and  explicit  language  that  the  inter- 
est condemned  shall  be  a  fee  simple,  and  we 
have  the  exception  stated  when  the  condemn- 
or is  a  turnpike  company." 

Where  a  tract  of  land  was  condemned  at 
the  instance  of  a  railroad  company  utterly 
without  authority  to  condemn  a  right  of  way 
at  that  place,  nothing  was  acquired  thereun- 
der. Chicago,  etc.  K.  Co.  v.  Des  Moines,  etc. 
R.  Co.  165  la.  35,  144  N.  W.  64. 

For  a  discussion  of  the  estate  or  interest 
acquired  by  a  railroad  or  land  purchased  for 
its  right  of  way,  see  the  notes  to  Abercrombie 
V.  Simmons,  6  Ann.  Cas.  239,  and  Spierling 
V.  Ohl,  13  Ann.  Cas.  430. 

ParTca, 

In  Higginson  v.  Treasurer,  etc.  Com'rs,  212 
Mass.  583,  99  N.  E.  523,  42  L.R.A.(N.S.) 
215,  there  was  involved  a  statute  expressly 
authorizing  the  city  of  Boston  to  take  certain 
land  in  fee  for  a  public  park.  See  also  Salis- 
bury Land,  etc.  Co.  v.  Com.  215  Mass.  371, 
102  N.  E.  619,  46  L.R,A.(N.S.)    1196. 

But  it  has  been  held  that  the  title  acquired 
by-  condemnation  for  the  purposes  of  drive- 
ways in  a  park  is  not  a  fee,  but  an  ease- 
ment. Miller  v.  Lincoln  Park  Com'rs  (111.) 
116  N.  E.  178,  wherein  the  court  said:  "The 
Acts  of  1869  and  1871  provided  that  in  case 
of  condemnation  of  land  for  the  use  of  the 
park,  upon  payment  of  the  compensation 
awarded  being  made,  the  title  to  the  land 
should  vest  forever  for  the  uses  and  purposes 
mentioned  in  those  acts.  It  is  argued  on 
behalf  of  the  appellee  that  these  acts  clearly 


express  the  legislative  intent  that  an  estate 
greater  than  an  easement  was  to  be  taken, 
and  that  an  easement  would  not  give  a  title 
commensurate  with  the  requirements  of  the 
Acts  of  1871,  and  that  therefore  the  fee 
would  be  acquired  by  such  condemnation. 
The  acts  declare  that  the  driveways  author- 
ized, when  established,  shall  form  a  part  of  the 
park,  and  be  managed  and  governed  as  a 
part  thereof,  and  it  is  argued  that  there- 
fore the  driveways  must  be  held  by  the  same 
title  as  the  rest  of  the  park,  and  that  the 
title  acquired  by  condemnation  for  the  pur- 
pose of  the  drives  is  also  a  fee.  Without 
discussing  the  question  of  the  title  acquired 
by  condemnation  for  general  park  purposes, 
we  do  not  agree  w4th  the  contention  that 
the  condemnation  of  lands  for  the  purpose  of 
driveways  vests  the  fee  of  such  lands  in  the 
commissioners.  The  grant  of  power  to  take 
the  land  of  an  individual  bv  the  exercise 
of  the  right  of  eminent  domain  is  strictly 
construed,  and  the  extent  of  the  estate  which 
may  be  taken  is  no  greater  than  is  necessary 
for  the  public  purpose  to  be  served.  Where 
the  estate  to  be  taken  is  not  expressly  defined, 
only  such  an  estate  wull  vest  as  is  necessary 
to  accomplish  the  purpose  in  view,  and  where 
an  easement  is  sufficient  for  that  purpose  no 
greater  estate  can  be  taken.  .  .  .  Section 
20  of  the  Act  of  1871  authorizes  the  commis- 
sioners to  use  any  public  street  or  road  for 
its  driveway,  or  part  thereof,  in  their  discre- 
tion, upon  certain  conditions,  and  when  they 
have  determined  to  use  such  street  or  road 
the  section  provides  the  street  or  road  or  part 
so  taken  shall  form  a  part  of  the  park  and 
may  be  improved,  managed  and  governed  as 
a  part  thereof.  In  such  a  case  the  commis- 
sioners have  no  greater  title  than  the  city 
from  which  the  street  is  taken,  and  if  the 
land  for  the  street  was  acquired  by  condemna- 
tion or  by  common  law  dedication  the  title 
acquired  was  no  more  than  an  easement,  yet 
the  street  so  taken  is  declared  to  form  a 
part  of  the  park,  subject  to  be  improved,  man- 
aged, and  governed  as  a  part  thereof,  in  the 
same  language  as  a  driveway  acquired  hy 
condemnation  is  declared  to  be  a  part  of  the 
park  and  subject  to  be  improved,  managed 
and  governed  as  a  part  thereof.  The  lan- 
guage of  the  statute  does  not  declare  that 
the  title  acquired  shall  be  a  fee.  It  is  not 
necessary  for  the  purposes  for  which  the 
land  is  taken  that  the  commissioners  should 
acquire  a  fee,  and  it  must  be  held  that  they 
did  not  acquire  a  fee,  but  merely  an  ease- 
ment." 
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Iowa  Supreme  Court — November  16,  1915. 
17J2  Iowa  477;  1S4  N.  W.  762. 


Appeal  and  Error  —  Keoettity  of  Ez- 
oeptioB. 

Where  no  exception  is  8&ved  to  an  instruc- 
tion, it  cannot  be  considered  on  appeal,  under 
Code  Supp.  1913,  §  3705a,' jprovidinf^  that  all 
objections  or  exceptions  to  instructions  must 
be  made  before  they  are  read  to  the  jury 
and  must  point  out  the  grounds  thereof  with 
reasonable  exactness. 

''Recent**  —  Meaning  of  Term. 

Where  pieces  of  cloth  and  several  pairs  of 
trousers  were  stolen  from  a  tailor  shop,  the 
question  whether  their  possession  by  the  de- 
f endant  over  a  month  later  was  so  recent  as  to 
justify  an  inference  of  guilt  was  for  the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Polk  county: 
Brexnan,  Judge. 

Criminal  action.  William  Stanton  con- 
victed of  burglary  and  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

C.  0.  Bolly  and  Cheater  J.  Eller  for  appel- 
lant. 

George  Cosson  and  John  Fletcher  for  ap- 
pellee. 

[478]  Ladd,  J. — That  someone  broke  and 
entered  the  tailor  shop  of  W'illiam  Caldbeck 
about   March   5,    1914,   and   took   therefrom 


several  pieces  of  cloth  and  several  pairs  of 
trousers,  was  fully  established  by  the  evi- 
dence. The  main  issue  is  whether  the  accused 
was  the  guilty  party.  It  is  undisputed  that 
he  took  cloth  to  Morgan,  a  tailor,  and  had 
two  suits  of  clothes  and  a  pair  of  trousers 
made  therefrom,  about  the  middle  of  May  or 
fore  part  of  June  of  that  year,  and  that  also, 
in  the  latter  part  of  June  or  early  in  July, 
he  took  to  one  Sicilia  two  pieces  of  goods, 
to  be  made  up  into  a  suit  of  clothes  and  an 
overcoat.  These  goods  were  identified  and, 
when  his  premises  were  searched,  about  the 
middle  of  July,  he  claimed  to  have  been  unable 
to  find  a  key  to  his  trunk  and  said  it  con- 
tained a  "bundle  of  dirty  underclothes;**  but 
when  it  was  opened,  a  suit  of  clothes  made 
by  Morgan  was  found  therein,  and  also  a 
piece  of  goods  and  a  pair  of  trousers,  all  fully 
identified  as  those  taken  from  the  tailor  shop. 
Hanging  in  the  room,  also,  was  a  pair  of 
trousers  belonging  to  a  customer  of  Cald- 
beck's,  and  two  other  pairs  taken  from  the 
shop.     The  defendant  interposed  the  defense 
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that,  some  time  in  April,  he  purchased  the 
cloth  of  a  Jewish  peddler,  whom  he  had  met 
at  a  blacksmith  shop,  for  the  sum  of  $18; 
that  he  had  lost  the  key  to  his  trunk  and  had 
been  trying  to  get  another  to  unlock  it,  and 
that  he  told  the  officers  that  there  was  winter 
underwear  in  it  and  did  not  know  that  the 
suit  of  clothes  was  in  the  trunk;  that  his 
memory  had  been  impaired  by  drinking  so 
that  he  did  not  recall  the  fact ;  that  teamsters 
employed  by  him  brought  to  his  place  two  of 
the  pairs  of  trousers  found;  that  the  pair  in 
the  hay  shed  back  of  the  house  was  left  there 
by  a  former  employee,  to  be  cared  for  until 
he  returned.  Evidence  was  also  introduced, 
tending  to  corroborate  his  account  of  meeting 
the  peddler  in  a  blacksmith  shop,  and  con- 
cerning the  trousers  in  the  hay  shed,  to  estab- 
lish an  alibi  and  to  prove  his  former  good 
character. 

But  two  errors  are  assigned:  (1)  That 
Instruction  8  given  by  the  court  was  erro- 
neous, and  (2)  that  the  possession  [479]  alone 
of  defendant  was  too  remote  to  sustain  a 
conviction.  No  exception  to  the  instruction 
appears  to  have  been  sa^ed.  Sec.  3705-a,  Code 
Sup.  1913;  State  v.  Nott,  168  la.  617,  149 
N.  W.  79.  For  this  reason  the  criticism  may 
not  be  considered. 

The  word  "recent,"  as  applied  to  posses- 
sion, cannot  be  defined  as  any  definite  time* 
Whether  recent  enough  to  warrant  the  infer- 
ence of  guilt  necessarily  depends  on  the  cir- 
cumstances of  each  particular  case.  The 
strength  or  weakness  of  the  inference  to  be 
drawn  from  possession  depends  on  the  time 
which  has  elapsed  between  the  commission  of 
(he  ofifense  and  possession  by  the  accused, 
the  nature  of  the  property  stolen,  where  and 
how  taken,  the  manner  of  such  possession  and 
other  conditions  disclosed.  As  the  time  be- 
tween the  larceny  and  the  possession  is 
enlarged,  the  necessity  of  additional  evidence 
appears;  and,  in  some  cases,  the  fact  of 
possession  may  be  but  a  slight  circiimstanco 
indicative  of  guilt,  and  there  may  be  cases 
where  the  court  should  instruct  the  jury  that  ' 
something  more  than  possession  must  be  shown 
to  justify  conviction.  State  v.  Perry,  165  f 
la.  215,  145  N.  W.  66;  State  v.  Jennett,  88 
N.  C.  665 ;  White  v.  State,  72  Ala,  196 ;  State 
V.  Cassady,  12  Kan.  550;  State  v.  Miller,  48 
Minn.  521,  48  N.  W.  401 ;  Jenkins  v.  State,  62 
Wis>  49,  21  Nv  W.  232.  In  the  last  named  case, 
three  months  had  elapsed  between  the  taking 
and  possession,  and  in  the  next  to  the  last, 
eleven  months.  In  Porter  v.  State,  45  Tex  Crim. 
66,  73  S.  W.  1053,  possession  of  wagon  wheels, 
in  the  circumstances  disclosed,  a  year  after 
their  theft  was  held  not  to  warrant  the  con- 
viction of  larceny.  The  lapse  of  six  months 
from  the  stealing  of  a  horse  before  it  was 
found  in  the  possession  of  the  accused,  waa 
held  not  to  sustain  a  conviction  in  Bragg  ▼. 
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State,  17  Tex.  App.  210.  Finding  an  axe, 
a  saw  and  mattock  in  the  possession  of  the 
accused  three  months  after  being  missed  was 
held  too  remote  to  sustain  conviction  in  Hex 
V.  Barnett,  3  C.  &  P.  600,  14  E.  C.  L.  475. 

Here  the  accused  admitted  having  acquired 
possession  [480]  of  the  pieces  of  cloth  some* 
time  in  April,  and  his  explanation  as  to  the 
two  pairs  of  trousers  hanging  in  his  room 
was  not  very  satisfactory,  to  say  the  least. 
8uch  merchandise  as  the  pieces  of  cloth  does 
not  readily  pass  between  individuals  except 
when  sold  by  merdiants,  and  the  purchase  of 
ao  many,  even  of  a  peddler,  would  seem  an 
unusual  transaction.  Moreover,  if  the  officers 
are  to  be  believed,  he  misrepresented  con- 
cerning the  contents  of  his  trunk.  The  loss 
of  the  key  was  opportune. 

In  view  of  the  circumstances  disclosed  on 
the  trial,  we  are  inclined  to  regard  the  issue 
as  to  whether  the  possession  of  defendant  was 
so  recent  as  that  guilt  might  be  inferred 
therefrom  as  solely  for  the  jury.  With  its 
conclusion,  we  ought  not  to  interfere. 

Affirmed. 

Deemer,  C.  J.,  Gaynor  and  Salinger,  JJ.^ 
concur. 


NOTE. 


Meaning    of    Term    ''Baoeat'*    or    ** 

oeaUy." 

Generally, 

The  purpose  of  this  note  is  to  review  the 
tases    in    which    the   meaning   of   the    term 
"recent"  or  "recently"  has  been  considered. 
In  the  majority  of  the  cases  cited  the  ques- 
tion arose  in  connection  with  the  rule  to  the 
effect'  l^at  the  possession  of  recently  stolen 
property  by  the  accused  raises  a  prima  facie 
presumption  of  his  guilt  which  he  must  meet 
by  a  reasonable  explanation,  or  which,  in  some 
jurisdictions,  is  to  be  considered  by  the  jury 
in   connection   with   the   evidence.     As   used 
in  that  connection  the  qualifying  term  "re- 
cent" has  reference  to  the  possession  of  the 
property   with   relation   to  the  time  of   tho 
commission  of  the  crime.     Jackson  v.  State, 
167    Ala.   77,   62   So.    730;    State   v.   Wiley, 
53  Mont.  383,  104  Fac.  84.    Thus  in  the  case 
last  cited  the  court  said:     "By  instruction 
11  the  court  advised  the  jury  of  the  probative 
value    of    evidence   of    recent    possession    of 
stolen  property.     The  objection   urged  upon 
us  is  that  there  is  not  any  evidence  that  the 
defendant  was  in  possession  of  the  animal  in 
question,  recently,  that  is,  immediately  before 
the  information  was  filed  in  June,  1915.    Ap- 
pellant misconceives  the  meaning  of  the  term 
'recently/  aa  applied  in  this  connection  in  the 
law  of  larceny.    'Recently'  or  'recent  posses- 
aion'  refers  to  possession  in  the  defendant 


soon  after  the  commisflioii  of  the  larcenv,  and 
not  to  possession  immediately  before  the  in- 
formation is  filed  or  a  trial  had." 

The  words  "recent**  and  "recently"  are 
relative  terms  and  are  not  capable  of  exact 
or  precise  definition  but  vary  in  meaning, 
within  a  certain  range,  with  the  circumstances 
of  each  particular  cascf,  so  that  the  question 
is  usually  one  of  fact  for  the  jury. 

Engtwnd. — ^Reg.  v.  Cooper,  3  C.  &  K.  318, 
la  Jur.  750;  Rex  ▼.  Adams,  3  C.  &  P.  600,  14 
E.  C.  L.  474;  Reg.  v.  Partridge,  7  C.  &  P. 
661,  32  E.  C.  L.  627;  Reg.  v.  Cruttenden,  6 
Jur.  267.  See  also  Reg.  v.  Knight,  9  Cox  C. 
C.  437,  L.  &  C.  378,  9  L.  T.  X.  S.  808. 

United  iS'iafea.— Chamblias  v.  U.  S.  218  Fed. 
154,  132  C.  C.  A.  112. 

Alahama.—WViie^  v.  SUte.  72  Ala.  195. 

Arkanaaa.—Vfiley  v.  State,  92  Ark.  686^ 
124  S.  W.  249. 

Georgia.— ^oe  Tarver  v.  SUte,  95  Ga.  222, 
21  S.  E.  381;  Chandler  v.  State,  18  Ga.  App. 
141,  89  S.  E.  157. 

ioMja.— estate  v.  Walker,  41  la.  217;  State 
v.  Perry,  165  la.  215,  145  N.  W.  66.  See  also 
State  V.  Tilton,  63  la.  117,  18  N.  W.  716. 
And  see  the  reported  case. 

KaiMOtt, — See  State  v.  Cassady,  12  Kan. 
550. 

Ma88achu9eU8. — See  Com.  v.  Montgomery, 
11  Mete.  534,  45  Am.  Dec.  227. 

MiniMBoia. — See  State  v.  Miller,  45  Minn. 
621,  48  N.  W.  401. 
,     Mississippi. — ^See  Jones  ▼.  State,  26  Mies. 

247. 

Missouri. — See  State  v.  War  ford,  100  Mo. 
65,  16  S.  W.  886,  27  Am.  St.  Rep.  322. 

Nevada. — See  State  v.  Mandich,  24  Nev. 
336,  54  Pac.  516. 

New  York. — People  v.  Friedman,  149  App. 
Div.  873,  134  N.  Y.  S.  153. 

North  Carolina. — See  State  v.  Jennett,  88 
N.  C.  665. 

Orc^o«.— State  v.  Minnick,  54  Ore.  86,  102 
Pac.  605. 

Texas. — Bragg  v.  State,  17  Tex.  App.  210; 
Porter  v.  State,  45  Tex.  Crim.  66,  73  S.  W. 
1053.  Sec  also  Curlin  v.  State,  23  Tex.  App. 
681,  5  S.  W.  186;  Boyd  v.  States  24  Tex.  App. 
670,  6  S.  W.  853,  5  Am.  St.  Rep.  908.  - 

Vtah.—Sisite  v.  Bowen,  45  Utah  130,  143 
Pac.  134. 

Virginia. — ^Price  v.  Com.  21  Grat.  846. 

Washington. — See  State  v.  Eubank,  33 
Wash.  293,  74  Pac.  378. 

Wisconsin. — Jenkins  v.  State,  62  Wis.  40, 
21  N.  W.  232. 

Thus  in  Chamblisa  v.  U.  S.  218  Fed.  154, 
132  C.  C.  A.  112,  the  court  said:  "Where 
any  person  is  found  in  possession  of  recently 
stolen  property,  the  burden  of  accounting  for 
such  possession  rests  upon  him,  and  it  ia 
commonly  stated  that  the  possession  raisea 
a  presumption  against  the  accused  which  will 
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justify  conviction  if  he  doea  not  meet  it  by 
«  reasonable  explanation.  It  is,  however, 
everywhere  conceded  that  the  presumption  is 
one  of  fact  and  not  of  law.  25  Cyc.  134.  But 
in  order  to  warrant  a  presumption  of  guilt 
the  possession  must  be  recent.  25  Cyc.  140. 
The  word  'recent'  is  defined  by  Webster's  In- 
ternational Dictionary  as:  *1.  Of  late  origin, 
existence,  or  occurrence;  lately  come,  not  of 
remote  date,  antiquated  style,  or  the  like; 
not  already  known,  familiar,  worn  out,  trite, 
etc.;  fresh;  novel;  new;  modern;  as  recent 
news.'  'Kecently'  is  defined  as  follows: 
'Newly;  lately;  freshly;  not  long  since.'  It 
must»  of  course,  be  conceded  that  the  word 
'recent,'  as  used  in  connection  with  the  pre- 
sumption arising  from  the  possession  of  stolen 
goods,  is  a  term  not  capable  of  exact  or  pre- 
cise definition,  and  varies  within  a  certain 
range  with  the  conditions  of  each  particular 
case,  and  is  a  question  of  fact  wholly  for  the 
jury.  7  Words  .and  Phrases,  5908.  The  rule 
that  the  recent  possession  of  goods  illegally 
obtained  is  evidence  as  against  the  possessor 
that  he  illegally  acquired  them  has  been  ex- 
tended to  burglary,  embezzlement,  robbery, 
and  other  cases  (Wilson  v.  U.  S.  162  U.  S. 
613,  16  S.  Ct.  895,  40  U.  S.  (L.  ed.)  1000), 
but  in  such  cases  it  has  been  customary  to 
charge,  as  the  court  did  here,  that  such  evi- 
dence would  warrant  conviction,  not  that  it 
created  any  presumption  of  guilt.  Of  course, 
the  principle  has  been  justly  extended  in 
cases  of  murder  to  the  finding  of  the  imple- 
ment by  which  it  was  committed  in  the  de- 
fendant's custody.  We  do  not  desire  to  pass 
upon  questions  not  necessary  to  a  disposition 
of  this  case,  and  therefore  do  not  determine 
whether  the  rule  as  to  recent  possession  of 
property  applied  to  intoxicating  liquors  found 
in  Indian  Territory,  but  content  ourselves 
with  saying  that  all  the  authorities  agree 
that  the  weight  of  such  evidence  depends  upon 
how  Boon  after  the  crime  the  property  is 
found  in  the  defendant's  possession,  and  as 
there  was  no  evidence  when  these  liquors  were 
imported,  and  consequently  none  that  they 
had  been  recently  imported,  the  instruction 
had  no  basis  to  support  it  in  the  evidence, 
and  the  case  must  be  reversed.  This  does  not 
weaken  the  law,  because  possession  not  re- 
cently after  the  importation  is  admissible  in 
evidence;  but  it  is  not  for  the  court  to  say 
that  it  would  warrant  a  verdict  of  guilty, 
and  again  there  is  no  necessity  for  indicting 
a  defendant  in  a  case  like  this  for  introduc- 
ing liquor,  when  he  is  manifestly  subject  to 
indictment  for  the  violation  of  the  law  against 
•one  who  sells,  gives  away,  or  furnishes 
liquor." 

In  White  y.   SUte,   72  Ala.   195,  200,  a 
prosecution  for  burglary  and  grand  larceny. 


the  court  said:  "It  is  not  every  or  any 
possession  of  stolen  goods  by  a  party,  which 
will  authorize  the  inference  of  his  complicity 
in  the  crime  of  larceny  or  burglary;  nor,  in 
fact,  every  such  unexplained  possession,  al- 
though it  may  be  exclusive,  as  opposed  to  the 
idea  of  a  joint  possession  with  others.  An- 
other element  is  necessary  in  order  to  con- 
stitute a  guilty  possession.  It  must  be  recent, 
or  soon  after  the  commission  of  the  offense 
to  which  it  has  reference.  .  .  .  W^hat  is 
meant  by  'recent,'  is  incapable  of  exact  or 
precise  definition,  and  the  term  has  been  said 
to  vary,  'within  a  certain  range,  with  the 
conditions  of  each  particular  case.'  Whart. 
Cr.  Ev.  §  759.  There  are  cases,  no  doubt,  so 
clear  in  nature,  and  undisputed  in  facts,  as 
that  the  court  could  pronounce  the  posses- 
sion recent,  as  matter  of  law;  but  the  ques- 
tion is  usually  one  of  fact  for  the  determina- 
tion of  the  jury.  Be  this  as  it  may,  we  are 
of  opinion  that  the  charge  given  by  the  court 
on  this  subject  was  erroneous,  because  it 
excluded  from  the  consideration  of  the  jury 
a  necessary  element  of  a  guilty  possession — 
namely,  that  it  should  be  recent;  and  its 
vice  consisted  in  assuming  that  any  other 
kind  of  possession  afforded  a  just  inference 
of  the  defendant's  complicity  in  the  crime 
with  which  he  was  charged." 

In  People  v.  i^'riedman,  149  App.  Div.  873, 
134  N.  Y.  S.  153,  a  prosecution  for  burglary 
and  grand  larceny,  it  was  said:  "The  con- 
scious, exclusive,  and  recent  possession  of 
stolen  property  warrants  an  inference  that 
the  possessor  was  guilty  of  the  crime  by  which 
that  property  was  taken  from  its  owner,  for 
the  reason  that  experience  so  indicates,  and 
that  generally  the  possessor  knows  exclusively 
the  events  which  brought  possession  in  him. 
Griffen  v.  Manice,  166  N.  Y.  194,  69  N.  E. 
925,  52  L.K.A.  922,  82  Am.  St.  Bep.  630. 
Such  possession  raises  a  presumption  of  fact. 
Stover  V.  People,  56  N.  Y.  315.  It  should  be 
noted  that  the  possession  must  be  exclusive 
(Knickerbocker  v.  People,  43  N,  Y.  177;  Peo- 
ple V.  Wilson,  151  N.  Y.  403,  45  N.  E.  862) 
and  'recent,'  although  'recent'  is  a  relative 
term  dependent  on  the  surrounding  circum- 
stances, including  the  character  of  the  prop- 
erty, of  each  case,  and  not  susceptible  of  pre- 
cise definition  (State  v.  Hodge,  50  N.  H.  310- 
516;  Wharton's  Criminal  Evidence,  §  759; 
'Hecent'  in  Words  and  Phrases  Judicially 
J^efined;  Rice  on  Evidence,  vol.  3,  p.  733). 
And  such  possession,  if  unexplained  to  the 
satisfaction  of  the  jury,  is  sufficient  to  sus- 
tain a  conviction  of  the  possessor  of  the 
crime  by  which  it  is  proved  the  property  was 
taken." 

In  Jenkins  v.  State,  62  Wis.  49,  21  N.  W. 
232,  a  prosecution  for  receiving  stolen  money, 
the  court  said:  "Much  was  said  in  the  argu- 
ment concerning  the  presumption  arising  from 
the    possession    of    stolen    property.      The 
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learned  counsel  for  the  plaintiff  in  error 
maintained  that  to  give  any  force  to  the  pre- 
sumption the  possession  must  be  recent  after 
the  larceny,  and  that  it  arises  only  in  a 
prosecution  for  the  larceny,  and  not  in  a 
prosecution  for  receiving  the  stolen  property. 
It  is  quite  true  that  in  such  cases  the  pre- 
sumption of  criminality  is  weakened  by  the 
lapse  of  time  intervening  between  the  larceny 
and  the  discovery  of  the  goods  in  the  posses- 
sion of  the  accused.  But  this  term  'recent' 
is  a  relative  term,  and  a  time  which  might 
be  considered  recent  under  one  state  of  facts 
would  not  be  so  under  another  and  different 
state  of  facts." 

In  State  v.  Minnick,  64  Ore.  86,  102  Pac. 
605,  a  larceny  case,  the  court  said:  "The 
term  'recent  possession*  is  merely  relative 
and  depends  on  all  the  circumstances  of  the 
case,  and  whether  it  is  sufficiently  recent  to 
justify  drawing  an  inference  of  guilt  from 
it  is  usually  a  question  of  fact  for  the  jury." 

In  Rex  v.*  Adams,  3  C.  &  P.  600,  14  E.  C.  L. 
474,  a  larceny  case,  "Mr.  Justice  J.  Parke 
directed  an  acquittal,  without  calling  on  the 
prisoner  for  his  defense,  observing,  that  a 
possession  of  stolen  property,  three  months 
after  it  was  lost,  was  not  such  a  recent  posses- 
sion as  to  put  the  prisoner  upon  showing  how 
he  came  by  it,  unless  there  was  evidence  of 
something  more  than  the  mere  fact  of  the 
property  being  in  his  possession  at  that  dis- 
tance of  time  after  the  loss  of  it." 

In  State  v.  Bowen,  46  Utah  130,  143  Pac. 
134,  a  prosecution  for  larceny  of  a  cow,  the 
court  said:  "The  further  claim  is  made  that 
the  possession  was  not  sufficiently  recent,  a 
possession  about  four  months  after  the  cow 
was  last  seen  on  the  range,  to  raise  the  pre- 
sumption that  the  defendant  did  the  taking. 
What  is  such  a  recent  possession  as  to  raise 
the  presumption  must  depend  upon  the  nature 
of  the  property  and  the  circumstances  of  the 
particular  case,  and  hence  is  ordiharily  a 
question  of  fact.  Of  course  the  possession 
may  be  so  remote  as  to  require  the  court  to 
say,  as  a  matter  of  law,  that  it  is  not  suffi- 
ciently recent  to  raise  the  presumption. 
Standing  by  itself,  a  possession  as  remote  as 
four  months  can  hardly  be  said  to  be  recent. 
Lawsqn's  Law  of  Presumptive  Ev.  p.  606; 
Dec.  Dig.  'Larceny,*  section  64  (3).  Under 
the  particular  circumstances  here,  we  think 
the  question  of  recent  possession  was  one  of 
fact.  Cent.  Dig.  'Larceny,*  section  181.  The 
cow  was  last  seen  on  the  range  in  September. 
In  January  the  hide  was  found  in  the  defend- 
ant's possession,  nailed  to  the  wall  of  his 
corral.  Tlie  cow  was  taken  some  time  be- 
tween those  dates.  The  exact  time  is  left 
uncertain.  From  the  evidence  the  jury  could 
have  found  that  the  cow  was  taken  much 
less  than  four  months  from  the  time  the  hide 
was  found  in  the  possession  of  the  defendant. 


Then  there  are  the  conflicting  and  groundless- 
claims  of  the  defendant  concerning  his  posses- 
sion. We  say  groundless,  because  the  state- 
adduced  evidence  to  dispute  them,  and  the 
defendant  no  evidence  whatever  to  support 
them.  So,  when  the  nature  of  the  property 
is  considered,  the  uncertainty  as  to  the  time 
of  the  taking,  the  hide  still  nailed  to  the- 
wall  of  the  corral,  the  conflicting  and  ground- 
less claims  of  the  defendant,  the  place  where,, 
and  the  circumstances  under  which,  the  cow 
was  ranged,  we  think  the  question  of  recent 
possession  was  one  of  fact.  In  view  of  the- 
statute,  we  do  not  see  how  the  court  would 
have  been  justified  in  taking  the  case  from  the 
jury  and  discharging  the  defendant.  The 
state  adduced  sufficient  evidence  to  show  the 
larceny,  recent  possession  in  the  defendant,, 
a  state  of  facts  from  which  the  jury  could 
find  that  it  was  recent,  and  an  unsatisfactory 
explanation.  That,  says  the  statute,  makes  a 
prima  facie  case.  We  therefore  think  no  error 
was  committed  in  submitting  the  case  to  the 
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jury 

In  State  v.  Walker,  41  la.  217,  a  burglary 
case,  it  was  said:  "The  rule  is  well  settled 
that  the  recent  possession  of  stolen  property,, 
unaccounted  for,  is  a  strong  presumption,  or 
primfi  facie  evidence,  of  guilt.  .  .  .  What 
is  to  be  deemed  recent  possession  depends 
very  much  upon  the  character  of  the  goods 
stolen.  If  they  are  such  as  pass  readily  from 
hand  to  hand,  the  possession,  in  order  to 
raise  a  presumption  of  guilt,  should  be  much 
more  recent  than  that  if  they  were  of  a  class 
of  property  that  circulated  more  slowly  or 
is  rarely  transmitted.  There  may  be  cases 
wliere  the  possession  is  so  long  after  the  com- 
mission of  the  crime,  that  a  court  will  refuse 
to  submit  the  question  to  the  jury — deciding 
as  a  matter  of  law,  that  the  possession  is  not 
recent — but  in  all  other  eases  the  question 
is  one  of  fact,  to  be  submitted  to  the  jury. 
.  .  .  The  instruction  was  erroneous,  in  that 
it  directed  the  jury  that,  as  a  matter  of  law, 
proof  of  possession  of  part  of  the  stolen 
goods  four  months  after  the  commission  of 
the  crime  was  recent  possession,  from  which 
a  strong  presumption  of  guilt  arose,  unless 
the  possession  was  satisfactorily  explained.*' 

In  Wiley  v.  State,  92  Ark.  686,  124  S.  W. 
249,  a  prosecution  for  burglary  and  grand 
larceny,  the  court  said:  "The  question  as 
to  whether  or  not  the  possession  of  stolen 
property  is  recent  does  not  depend  wholly 
upon  the  lapse  of  time.  The  nature  of  the 
property  alleged  to  have  been  stolen,  the 
actions  of  the  defendant  and  the  nature  of 
his  claim  thereto,  if  he  subsequently  makes 
an  assertion  of  title,  and  all  the  circumstances 
surrounding  the  particular  case  should  be 
taken  into  consideration  in  determining 
whether  the  possession  of  the  property  was 
at  a  time  after  it  was  recently  stolen,  or 
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whether  it  was  bo  remote  that  it  should  not 
be  considered  that  it  was  recently  stolen. 
8  £nc.  of  Evidence,  101;  State  y.  Miller,  45 
Minn.  521;  Com.  v.  Montgomery,  11  Mete. 
(Mass.)  534.  In  the  case  at  bar  the  mer- 
chandise was  stolen  and  secreted;  and  some- 
time after  it  was  discovered  in  the  possession 
of  the  defendant  he  made  a  distinct  assei-tion 
of  title  to  it.  Subsequently  he  claimed  to 
have  acquired  possession  of  the  property  at 
a  time  long  before  the  date  when  they  were 
alleged  to  have  been  stolen  from  Stockton, 
the  owner.  He  could  not  have  obtained  them 
therefore  innocently  from  any  other  person. 
It  then  became  a-  question  of  fact  for  the 
jury  to  determine  as  to  whether  or  not  his 
claim  of  title  wais  made  honestly  and  in  good 
faith,  or  whether  it  was'  false  and  fabricated. 
For,  if  the  claim  made  by-  him  that  he  ac- 
quired and  was  in  possession  of  the  property 
prior  to  the  date  that  it  is  alleged  that  it  was 
stolen  from  Stockton  was  false  and  based  on 
fabricated  testimony,  then  the  inference  of 
his  guilt  was  strengthened.  The  possession 
of  the  property  by  defendant  under  the  cir- 
cumstances of  this  case  was  not  too  remote, 
therefore,  from  the  date  that  they  were  al- 
lied to  have  been  stolen,  to  deprive  it  of  its 
probative  effect  as  a  fact  from  which  an 
inference  of  the  guilt  of  the  defendant  could 
be  drawn  by  the  jury.  This  inference,  taken 
in  connection  with  the  other  circumstances 
in  the  case  and  the  false  and  fabricated  claim 
of  the  acquisition  of  the  property  by  the 
defendant,  is  sufficient,  we  think,  to  sustain 
the  verdict  of  conviction." 

In  Price  v.  Commonwealth,  21  Grat.  (Va.) 
846,  a  prosecution  for  horse  theft,  the  court 
said;  "If  the  possession  of  the  prisoner  be 
not  proved  to  be  recently  after  the  theft,  it 
is  not  sufficient  to  make  it  incumbent  on  him 
to  account  for  such  possession  unless  there 
be  evidence  of  something  more  than  the  mere 
fact  of  possession.  What  is  a  recent  posses- 
sion within  the  meaning  of  this  rule,  is  a 
vexed  question,  and  depends  in  some  measure 
on  the  nature  of  the  property,  as  some  articles 
pass  from  hand  to  hand  more  readily  than 
others." 

In  Reg.  V.  Cruttenden,  6  Jur.  (Eng.)  207, 
a  prosecution  for  larceny  of  a  shovel,  Gurney, 
B.,  said  (in  charging  the  jury) :  "I  have 
frequently  had  occasion  to  tell  you,  gentle- 
men, that  when  property  proved  to  be  stolen 
is  found  shortly  after  the  theft  in  the  posses- 
sion of  a  party,  that  person  is  to  be  presumed 
to  be  the  thief,  unless  he  explains  satisfac- 
torily how  he  came  by  it.  But  in  this  case 
I  do  not  think  the  possession  of  this  shovel 
sufficiently  recent  to  raise  that  presumption 
igainst  the  prisoner.  A  period  of  six  months 
has  elapsed  since  the  property  was  lost,  in 
which  time  it  might  have  passed  through 
several  hands;  the  prisoner  was  not  at  his 
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home  when  it  was  found  there;  and,  upon  the- 
whole,  I  think  it  will  be  ^fer  to  acquit  him, 
without  calling  on  him  for  his  defense." 

In  Reg.  V.  Cooper,  3  C.  &  K.  (Eng.)  318, 
16  Jur.  750,  a  prosecution  for  larceny.  Maul, 
J.,  on  being  asked  to  say  whether  there  wa& 
a  case  for  the  jury,  said:  "I  think  not.  The 
possession  was  not  sufficiently  recent.  Where 
a  man  is  found  in  possession  of  a  thing  after 
a  lapse  of  six  or  seven  months  from  the  time 
when  it  was  lost,  and  there  is  no  other  evi- 
dence against  him  but  that  possession,  ho 
ought  not  to  be  called  on"  to  account  for  it. 
Here  is  a  mare  which  was  probably  stolen  in 
December,  1849,  and  is  not  found  in  the 
possession  of  the  prisoner  till  June  or  July, 
1850." 

In  Porter  v.  State,  45  Tex.  Grim.  66,  73 
8.  W.  1053,  a  prosecution  for  the  theft  of 
wagon  wheels,  the  court  said:  "The  testi- 
mony shows  that  prosecutor,  Coates,  owned 
an  old  pair  of  wagon  wheels,  and  sometime 
in  November,  1901,  the  wheels  were  missed 
from  the  premises  of  Coates.  Sometime  in 
the  following  November,  1902,  defendant,  who 
lived  some  two  or  three  miles  from  the  prose- 
cutor, was  found  in  possession  of  the  wheels. 
He  was  using  them  openly  on  a  cart.  When 
notified  that  the  wheels  belonged  to  prosecutor, 
he  stated  that  he  traded  scrap-iron  for  them 
with  a  peddler  who  was  in  the  neighborhood 
buying  scrap-iron.  This  is  substantially  all 
the  testimony  of  an  inculpatory  character; 
that  is,  the  case  depends  solely  on  the  posses- 
sion of  the  stolen  property,  without  other 
circumstances  tending  to  show  appellant  stole* 
the  property.  We  hold  the  possession  here 
shown  was  not  of  such  a  recent  character  as,, 
in  the  absence  of  other  circumstances  of  a 
criminative  nature,  would  afford  plenary 
proof  of  guilt." 

In  Bragg  v.  State,  17  Tex.  App.  219,  a 
prosecution  for  the  theft  of  a  horse,  it  waa 
said:  "Moore,  the  prosecutor,  says  he  lost 
the  horse  in  Harris  county,  in  April,  1883, 
and  that  he  got  him  from  Dr.  W^aldrop  in 
Waller  county  in  December,  1883.  Waldrop 
says  he  got  the  horse  from  defendant  in 
October,  1883,  which  Moore  afterwards  got 
from  him  (the  witness) .  This  was  six  months 
after  the  horse  was  lost  by  Moore.  The  proof 
does  not  sustain  the  allegation  of  the  venue 
of  the  offense  as  laid  in  the  indictment.  Does 
the  proof  make  out  a  case  of  property  recently 
stolen?  We  think  not.  At  least  five  and  a 
half  or  six  months  elapsed  from  the  date  at 
which  Moore  lost  the  horse  and  the  time  he 
found  him  in  possession  of  Dr.  Waldrop,  to 
whom  defendant  had  sold  him.  'The  posses- 
sion of  stolen  property  five  months  after  the 
theft  is  not  sufficiently  recent  to  raise  the 
presumption  that  the  party  in  possession  of 
the  goods  is  the  thief.'  (Yates  v.  State,  37 
Tex.  202.)     'Possession  of  stolen  property,  to 
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8wer  something  not  responsive,  it  cannot  be 
made  the  basis  of  error  on  appeal. 

I<i1iel  aad  Slander  —  PriTilege  —  Com- 
plaint  to  Magistrate. 

If  the  defendant  in  good  faith  stated  that 
he  wanted  plaintiff  arrested  immediately  for 
stealing  his  stand  of  bees,  and  was  disclosing 
what  he  believed  to  be  the  facts  for  the  pur- 
pose of  advising  the  justice  of  the  peace  in 
whose  presence  the  statement  was  made,  he 
would  be  protected  by  the  rule  of  privilege, 
but  the  rule  is  otherwise  if  the  statements 
were  made  in  bad  faith. 

[See  Ann.  Cas.  1915A  36.] 

Repetition  of  Ifibel  •*  Inttraotions. 

In  the  absence  of  evidence  that  one  to 
whom  defendant  spoke  slanderous  words  re- 
peated them  to  any  other  person,  requested 
instruction  precluding  recovery  for  repeti- 
tion by  such  person  is  properly  refused. 

Ezoestiveness  of  Bamases. 

There  is  no  exact  rule  by  which  general 
damages  for  libel  or  slander  can  be  measured, 
and  the  amount  must  be  left  largely  to  the 
judgment  of  the  jury,  so  that,  unless  the 
damages  are  so  large  that  the  court  can  say 
that  the  jury  was  actuated  by  passion  or 
prejudice,  the  amount  found  by  the  jury 
will  not  be  disturbed. 

[See  Ann.  Cas.  1913B  700.] 

Same. 

Verdict  for  $1,000  to  one  of  whom  defend- 
ant stated  on  three  occasions  that  he  was  a 
thief  and  should  be  arrested  is  held  not  to  be 
excessive. 

Appeal  from  Superior  Court,  Snohomish 
county:     Alston,  Judge. 

Action  by  S.  Viss  et  al.,  plaintiffs,  against 
P.  H.  Calligan,  defendant.  Judgment  for 
plaintiffs.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

J.  A.  Coleman  and  James  M.  Eogan  for 
appellant. 

C.  H,  Qravea  for  respondents. 

[674]  Maiw,  J. — This  action  was  instituted 
for  the  purpose  of  recovering  damages  for 
slanderous  words  alleged  to  have  been  uttered 
by  the  defendant  of  and  concerning  the  plain- 
tiff S.  Viss. 

The  complaint  contains  three  causes  of  ac- 
tion, separately  stated.  After  the  issues  were 
framed,  the  cause  was  tried  to  the  court  and 
a  jury,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiffs  in  the  sum  of  $1,000.  Motion 
for  a  new  trial  being  made  and  overruled,  a 
judgment  was  entered  upon  the  verdict,  from 
which  the  appeij  is  prosecuted. 

The  facts  are  theses  About  the  I  at  of 
March,  1914,  S.  Viss,  hereinafter  referred 
to  as  the  respondent,  became  a  tenant  upon 
a  farm  owned  by  the  defendant  in  Snohomish 
county.  This  relation  continued  for  a  number 
of  months,  when  it  was  terminated,  and  Viss 


remained  in  the  occupancy  of  the  farm  in 
the  appellant's  employ.  At  the  time  this  em- 
ployment terminated,  the  respondent  claimed 
that  the  appellant  was  indebted  to  him  in 
the  sum  of  $70.25,  and  brought  an  action 
therefor  in  the  justice  court.  In  that  action,, 
the  defendant  there  (the  appellant  here) 
orally  pleaded  a  counterclaim.  Upon  th& 
trial  in  the  justice  court,  the  appellant  went 
upon  the  witness  stand  to  testify  in  his  own 
behalf,  and  in  support  of  his  counterclaim. 
The  basis  of  the  first  cause  of  action  in  this 
case,  as  alleged  in^he  complaint,  is  that  the 
appellant,  while  so  testifying,  voluntarily,  and 
not  in  response  to  any  question  propounded 
by  counsel  for  either  party,  said  of  and  con- 
cerning the  respondent: 

"That  man  Viss  is  the  worst  man  in  the 
country;  he  is  a  thief,  he  stole  two  stands. 
of  bees  from  me,  worth  $28,  and  [675]  tried 
to  steal  everything  there  was  on  my  ranch  j 
he  is  a  dangerous  man;  he  threatened  to  de- 
stroy all  the  buildings  on  my  ranch  and  to 
kill  all  my  cattle." 

The  appellant,  in  answer,  denied  that  he 
used  the  language  imputed  to  him  in  the 
complaint,  and  pleaded  that  ^ver^'thing  said 
by  him  while  upon  the  witness  stand  was 
said  in  response  to  questions  propounded  to 
him  by  counsel  for  the  plaintiff  or  the  de- 
fendant. In  submitting  the  cause  to  the  jury, 
the  allegations  of  the  complaint  were  nar- 
rowed to:  "He  is  a  thief;  he  stole  two  stands 
of  bees  of  mine  of  the  value  of  $28." 

The  evidence  is  directly  conflicting  as  to 
whether  the  appellant  made  the  statements 
with  which  he  is  charged  in  the  complaint^ 
and  which  the  court  submitted  to  the  jury. 
It  is  hardly  necessary  to  observe  that  the 
question  whether  the  words  were  uttered  was 
for  the  jury  to  determine. 

The  jury  having  found  in  effect  by  its 
verdict  that  tlie  words  were  uttered,  the  ques- 
tion arises  whether  they  were  privileged  be- 
cause having  been  uttered  in  the  course  of  a 
judicial  proceeding.  The  rule  is  that  words 
spoken  in  the  course  of  a  judicial  proceeding, 
though  they  are  such  as  impute  a  crime  to 
another  and,  therefore,  if  spoken  elsewhere 
would  be  actionable  in  themselves,  are  not 
actionable  if  they  are  applicable  and  perti- 
nent to  the  subject  of  inquiry.  The  question 
in  such  cases  is  whether  the  words  were 
spoken  in  the  course  of  a  judicial  proceeding, 
and  whether  they  were  relevant  and  pertinent 
to  the  cause  or  subject  of  inquiry.  Abbott 
V.  National  Bank  of  Commerce,  20  Wash.  552,. 
66  Pac.  376;  Miller  v.  Gust,  71  Wash.  139, 
127  Pac.  845;  iloughton  v.  Humphries,  85> 
Wash.  50,  147  Pac.  641,  L.R.A.1915E  1051. 

In  this  case  the  respondent  claims,  and  the 
evidence  offered  by  him  supports  his  conten- 
tion, that,  when  the  appellant  uttered  the 
words  with  which  he  is  charged,  he  was  not 
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replying  to  any  question  propounded  to  him 
by  counsel  for  either  side,  but  that  he  "broke 
out"  during  the  course  of  his  [676]  testimony 
and  proceeded  to  defame  the  respondent  to 
such  an  extent  that  the  justice  cautioned  him 
to  desist.  The  evidence  offered  on  behalf  of 
the  appellant  supports  his  claim  that  the 
words  were  not  uttered.  If  the  contention  of 
the  respondent  be  true,  the  appellant  is  not 
protected  by  the  rule  of  privilege,  because 
wliat  was  said  by  him  was  not  in  response 
to  questions,  and  he  voluntarily  used  the  oc- 
casion not  for  the  purpose  of  giving  testimony 
called  for  by  interrogatories,  or  which  was 
relevant  and  pertinent  to  the  subject  of  in- 
<}uir}*,  but  for  the  purpose  of  defaming  the 
respondent. 

Complaint  is  made  of  the  instruction  which 
the  trial  court  gave  upon  the  subject  of 
privilege.  In  this  instruction  the  jury  were 
told  that,  if  the  language  was  spoken  in  an- 
swer to  any  question  propounded  to  the 
defendant  by  cither  of  the  attorneys,  or  by 
the  court,  and  was  responsive  to  any  such 
question,  or  if  the  language  spoken  by  the 
defendant  of  and  concerning  the  plaintiff  was 
material  or  relevant  to  any  issue  involved 
in  the  trial,  no  recovery  could  be  had.  The 
particular  objection  urged  against  this  in- 
struction is  that  it  submits  to  the  jury  the 
<}uestion  whether  words  spoken  were  material 
or  relevant  to  any  issue  involved. in  the  trial. 
But  even  if  this  portion  of  the  instruction 
should  be  erroneous,  which  question  it  is  not 
necessary  here  to  determine,  the  appellant  was 
not  harmed  thereby.  The  controversy  was 
•over  whether  the  words  were  in  fact  uttered. 
The  evidence  did  not  deal  with  the  question 
whether  they  were  relevant  and  pertinent  to 
the  issues  tried  before  the  justice.  The  con- 
troversy was  over  whether  the  words  were 
littered,  and  not  whether  they  were  relevant 
or  pertinent  to  any  issue.  Tlie  court  naight 
properly  have  submitted  the  case  to  the  jury 
without  any  reference  to  whether  the  words 
Tii'ere  relevant  or  pertinent  to  any  issue  in- 
volved in  the  trial.  This  clause  w-as  con- 
tained in  a  clear  and  comprehensive  in°truc- 
tion  submitting  to  the  jury  the  issue  to  b« 
determined,  and  it  does  not  seem  that  the  jury 
could  have  [677]  been  misled  thereby.  The 
error,  if  any,  was  without  prejudice. 

It  is  further  claimed  relative  to  this  cause 
of  action  that  no  damage  was  shown.  No 
special  damages  were  pleaded,  and  none  was 
sought  to  be  established  by  the  evidence.  If 
the  words  were  used  as  claimed  by  the  re- 
spondent, they  imputed  to  him  the  commis- 
sion of  a  crime,  and  hence  were  actionable 
per  se.  Bleitz  v.  Carton,  49  VVash.  545,  95 
Pac.  1099.  If  the  words  were  actionable  per 
«e,  they  could  be  made  the  basis  of  recovery 
of  general  damages  without  alleging  and  prov- 
ing   special    damages.      Vclikanje    v.    Milli- 


champ,  67  Wash.  138,  120  Pac.  876.  Mental 
distress,  i^'hich  naturally  results  from  the 
utterance  of  words,  if  alleged  and  proved,  is 
a  proper  element  of  general  damages.  In 
Dick  V.  Northern  Pac.  R.  Co.  86  Wash.  211, 
Ann.  Cas.  1917A  G38,  150  Pac.  8,  it  was 
said : 

''Returning  then  to  the  third  paragraph, 
we  find  no  special  damages  alleged  as  result- 
ing from  the  publication  of  the  letter  there 
set  out.  To  find  a  cause  of  action  for  libel, 
therefore,  we  must  find  that  the  statements 
in  the  letter,  which  it  is  alleged  were  false, 
are  actionable  per  se.  If  they  are,  the  plain- 
tiff would  be  entitled  to  such  general  damages 
for  humiliation,  injured  feelings  and  mental 
suffering  as  would  naturally  result  from  the 
publication,  without  alleging  or  proving  any 
special  or  specific  damages." 

In  this  case,  mental  distress  was  alleged, 
and  evidence  was  offered  in  support  thereof. 

Some  claim  is  made  that  the  court  per- 
mitted too  wide  a  latitude  relative  to  the 
testimony  as  to  mental  distress.  W'hen  the 
question  upon  this  subject  was  first  pro- 
pounded, it  was  objected  to  as  incompetent 
and  immaterial,  which  objection  was  over- 
ruled. The  witness  then  proceeded  to  answer, 
and  embodied  in  his  answer  certain  things 
which  were  not  responsive  to  the  question. 
Whereupon  counsel  for  the  appellant  stated: 
"I  object  to  that,'*  without  specifying  whnt 
portion  of  the  answer  he  specifically  objected 
to.  Tlie  [678]  court  thereupon  sustained  the 
objection,  and  struck  the  answer  of  the  wit- 
ness relative  to  the  loss  of  credit.  No  motion 
was  made  to  further  strike  from  the  answer 
of  the  witness.  The  court  was  not  advised 
as  to  the  particular  objection  that  counsel 
had  to  the  answer  to  the  question.  Under 
these  circumstances,  even  though  there  may 
have  remained  in  the  answer  something  which 
was  not  responsive  to  the  question,  it  can- 
not now  be  made  the  basis  of  an  error.  In- 
dication should  have  been  given  to  the  court 
by  motion  to  strike  from  the  answer  the  par- 
ticular parts  thereof  which  were  thought  not 
to  be  responsive  to  the  question. 

Wliat  has  been  said  covers  the  principal 
questions  relative  to  the  first  cause  of  action. 
The  second  cause  of  action  will  now  be  con- 
sidered. That  cause  of  action  is  based  upon 
words  claimed  to  have  been  uttered  by  the 
appellant  in  the  justice  court  on  the  day  fol- 
lowing the  trial,  and  after  the  justice  had 
rendered  his  decision.  In  that  decision  the 
justice  entered  a  judgment  for  the  appellant 
on  his  counterclaim  in  the  sum  of  a  few  dol- 
lars. The  item  of  $28  for  two  stands  of 
bees,  stated  in  the  counterclaim,  was  disal- 
lowed* The  respondent  claims  that,  after 
that  judgment  was  rendered,  the  justice  in- 
quired of  the  appellant  if  he  were  satisfied, 
and  received  an  affirmative  reply.     He  then 
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inquired  of  the  respondent  if  he  were  satisfied, 
and  received  a  negative  reply.  Thereupon  the 
appellant  jumped  to  his  feet  and  said:  "I 
want  that  man  Viss  arrested  right  off  for 
stealing  my  stand  of  bees,"  and  used  other 
language  of  similar  import.  Like  the  first 
cause  of  action,  the  evidence  as  to  what  oc- 
curred at  this  time  is  in  conflict.  If  the 
appellant  in  good  faith  was  seeking  the  arrest 
of  the  respondent,  and  was  disclosing  what 
he  believed  to  be  the  facts  only,  for  the  pur- 
pose of  advising  the  justice  so  that  that 
officer  might  act  advisedly,  then  the  appellant 
would  be  protected  by  the  rule  of  privilege. 
But,  on  the  other  hand,  if  he  employed  the 
occasion  in  bad  faith,  or  was  simply  taking 
advantage  of  an  opportunity  to  defame  the 
respondent,  [679]  he  would  not  be  within  the 
rule  of  privilege.  In  Newell,  Slander  &  Libel 
(2d  ed.),  p.  392,  it  is  said: 

"When  the  court  holds  the  communication 
to  be  entitled  to  the  privilege,  the  jury  should 
be  instructed  to  consider  and  determine 
whether  or  not  the  defendant  used  the  occa- 
sion for  the  sole  reason  and  purpose  which 
conferred  the  privilege  upon  his  statement; 
and  if  the  jury  find  from  the  surrounding 
circumstances,  as  shown  by  the  evidence,  that 
he  did  so  use  it  solely  for  such  reason  and 
purpose,  the  verdict  will  be  for  the  defend- 
ant. But  if,  on  the  other  hand,  they  find 
that  he  employed  the  occasion  in  bad  faith, 
to  gratify  or  to  further  some  indirect  or 
malicious  motive,  or  for  some  other  improper 
reason,  the  verdict  will  be  for  the  plaintiff." 

Upon  this  question  the  cause  was  properly 
submitted  to  the  jury. 

Referring  now  to  the  third  cause  of  action : 
It  is  alleged  that,  on  the  first  day  of  January, 
1915,  at  the  home  of  one  W.  N.  Boggs,  located 
one  and  one-half  miles  from  North  Bend, 
Washington,  the  appellant,  in  the  presence 
and  hearing  of  one  Ix)rraine  Boggs,  spoke  of 
and  concerning  the  respondent  substantially 
the  same  words  as  are  set  out  in  the  first 
cause  of  action.  Here  again  the  evidence  is 
conflicting.  In  submitting  this  cause  of  ac- 
tion, the  court  as  requested  to  instruct  the 
jury  that  the  respondent  was  not  entitled  to 
recover  for  any  damage  that  he  might  have 
sustained  by  reason  of  the  words  alleged  to 
have  been  uttered  by  the  appellant  having 
been  repeated  by  Boggs.  There  is  no  evidence 
in  the  case  that  Boggs  repeated  to  any  one 
what  he  testified  that  the  appellant  said  to 
him.  It  was  therefore  not  error  to  refuse 
to  give  the  requested  instruction.  Whether 
an  instruction  of  this  character  should  be 
given  in  any  case  when  no  special  damages 
are  sought  to  be  recovered,  but  only  general 
damages,  it  is  not  necessary  here  to  de- 
termine. 

Finally,  it  is  claimed  that  the  damages 
awarded    by    the    jury    are    excessive.      The 


verdict  w^as  for  the  sum  of  $1,000.  [680]  There 
were  three  causes  of  action,  upon  each  of 
which  the  evidence  was  sufficient  to  go  to  the 
jury.  There  is  no  exact  rule  by  which  general 
damages  for  slander  or  libel  can  be  measured. 
Much  must  be  left  in  determining  the  amount 
to  the  judgment  of  the  jury.  Unless  the  dam- 
ages are  so  large  that  the  court  can  say  that 
the  jury  was  actuated  by  passion  or  prejudice, 
the  amount  found  by  the  jury  will  not  be 
disturbed.  The  award  of  $1,000  for  general 
damages  upon  three  cauaes  of  action  does  not 
seem  to  us  to  be  so  large  as  to  indicate  that 
the  jury  in  determining  upon  this  sum  acted 
through  passion  or  prejudice. 

The  judgment  will  be  affirmed. 

Morris,  C.  J.,  Holcomb,  Parker,  and  Baus- 
man,  JJ.,  concur. 


NOTE. 

Testimony    of    IXTitnest    aa    PriTflos®^ 
witliin  Law  of  Iiibel  and  Slander. 

It  is  the  purpose  of  this  note  to  review  the 
few  recent  cases  dealing  with  the  question 
whether  the  testimony  of  a  witness  is  privi- 
leged within  the  law  of  libel  and  slander. 
The  earlier  cases  are  collected  in  the  notes 
to  Sebree  v.  Thompson,  15  Ann.  Cas.  770: 
Holmes  v.  Clisby,  104  Am.  St.  Rep.  103 ;  and 
Kemper  v.  Fort,  123  Am.  St.  Rep.  623,  64^. 

The  recent  American  cases  dealing  with  the 
question  stated,  adhere  to  the  rule  as  former- 
ly laid  down  by  the  great  majority  of  cases. 
Thus  though  the  facts  in  the  reported  case 
bring  it  within  the  exception  to  the  general 
rule,  the  court  holding  that  the  slanderous 
words  'spoken  by  the  witness  were  not  per- 
tinent or  material  to  the  questions  in  issue 
but  were  made  voluntarily  for  the  purpose 
of  defamation,  the  general  rule  is  recognized 
to  be  that  testimony  given  in  a  judicial  pro- 
ceeding by  a  witness,  even  though  containing 
statements  such  as  would  be  slanderous  per 
se  if  published  under  other  circumstances,  is 
absolutely  privileged  if  pertinent  and  material 
to  the  question  at  issue. 

That  doctrine  is  supported  by  the  follow- 
ing recent  cases :  Baggett  v.  Grady,  154  N.  C. 
342,  70  S.  E.  618;  Keeley  v.  Great  Northern 
R.  Co.  156  Wis.  181,  145  N.  W.  664,  L.R.A. 
191 50  986.  See  also  Gallagher  v.  Surpless, 
163  N.  Y.  S.  551 ;  Rudin  v.  Fauver,  33  Ohio 
Cir.  Ct.  Rep.  315,  affirmed  83  Ohio  St.  46S, 
94  N.  E.  1114. 

In  Keeley  v.  Great  Northern  R.  Co.  supra, 
the  rule  was  stated  as  follows:  "In  order 
to  bring  a  witness,  counsel,  or  party  in  a 
litigation  within  the  rule  of  absolute  privi- 
lege, it  is  only  necessary  to  show  that  the 
alleged  slanderous  or  libelous  words,  at  the 
time  when  made  or  published,  were  clearly 
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relevant  to  the  pending  legal  inquiry  in  which 
they  were  uttered  or  used.  Nothing  less  than 
tliiB  would  be  an  adequate  protection." 

In  Baggett  v.  Grady,  154  N.  C.  342,  70  S. 
£.  618,  the  court  said  of  defamatory  matter 
contained  in  an  affidavit  filed  in  response  to 
a  citation  by  the  court  in  a  hearing  on  an 
application  for  a  license  to  practice  law :  "As 
to  the  question  of  privilege,  it  is  well  settled 
that  what  a  party  or  witness  says  or  does 
in  the  progress  of  a  trial,  relevant  to  the 
issue,  whether  actuated  by  the  malice  or  not, 
is  absolutely  privileged.  This  court  has  com- 
plete jurisdiction  over  the  granting  of  licenses 
to  practice  law.  The  plaintiff  was  an  ap- 
plicant and  the  court  was  considering  his 
application.  The  affidavits  were  filled  in 
obedience  to  the  mandate  of  the  court,  and 
are  therefore  absolutely  privileged." 

It  was  further  held  in  that  case  that  though 
the  defamatory  matter  was  irrelevant  it  was 
privileged  if  the  answers  were  made  in  re- 
sponse to  questions  propounded  by  counsel 
or  the  court,  the  court  saying:  "They  were 
strictly  relevant  to  the  matter  under  con- 
sideration, but  in  this  respect  the  privilege 
of  a  witness  extends  beyond  that  of  counsel; 
for  it  is  not  the  business  of  a  witness  to  con- 
aider  whether  the  subject  under  inquiry  is 
relevant  or  not.  This  is  strictly  the  province 
of  counsel  and  of  the  court,  and  if  no  objec- 
tion is  made  to  a  question,  or,  if  being  made, 
is  overruled,  it  is  the  duty  of  a  witness  to 
assume  that  it  is  relevant  and  to  answer  it; 
and  for  his  answer,  when  responsive  to  the 
question,  he  cannot  be  held  liable  in  a  civil 
suit." 

The  general  rule  that  where  the  defamatory 
matter  is  pertinent  and  material  the  witness 
is  absolutely  privileged  even  though  the  state- 
ments were  falsely  and  maliciously  made,  t/as 
announced  in  Carrlngton  v.  Kussell,  42  Quebec 
Super.  Ct.  71,  4  Dominion  L.  Rep.  675.  But 
in  Cote  v.  Deneau,  19  Quebec  K.  B.  272,  the 
*K)urt  in  refusing  to  decide  whetlier  the  de- 
famatory matter  was  pertinent  said:  "The 
appellants  appear  to  acquiesce  in  the  holding 
of  the  Superior  Court  to  the  efifeet  that  a 
witness  who  answers  pertinently  to  the  ques- 
tions put  to  him  incurs  no  responsibility  in 
damages,  but  they  vigorously  complain  of 
the  finding  that  the  statement,  in  the  witness' 
answer  which  is  complained  of  was  pertinent. 
They  assert  on  the  contrary  that  this  state- 
ment had  no  possible  relation  to  the  matters 
in  hand  and  was  entirely  irrelevant  matter, 
volunteered  and  introduced  by  the  witness  to 
insult  the  plaintiff.  To  avoid  intellectual 
confusion  it  is  well  to  repeat  that  the  object 
of  the  interrogation  in  question  was  to  make 
evidence  to  discredit  the  witness.  Questions 
to  that  end  did  not  have,  and  did  not  need 
to  have,  any  relevancy  to  the  mutters  in  issue 
in  the  action  between  the  municipal  corpora- 


tions which  was  then  on  trial.  In  that  sense, 
neither  the  questions  nor  the  answer  were  per- 
tinent. The  real  question,  however,  if  there 
be  a  real  question  here,  is  as  to  the  extent 
to  which  a  witness  must,  in  answer  to  a  ques- 
tion tending  to  discredit  him,  keep  within  the 
grammatical  and  logical  scope  of  the  ques- 
tion. With  the  same  end  of  discrediting  in. 
view,  counsel  might  have  asked  this  witness 
the  question. — *Can  you  tell  me  how  many 
are  seven  times  eleven?'  And  if  he  had  an- 
swered *No,  you  yourself,  a  year  ago,  could 
not  do  multiplication.'  It  is  clear  that  what, 
is  volunteered  after  the  word  *No,'  is  ir- 
relevant theoretically,  but  it  appears  to  me- 
that  that  is  a  distinction  which  the  average 
witness  is  not  to  ^  expected  to  make.  It 
is  expecting  too  much  of  a  witness  to  charge 
him  with  seeing  that,  not  only  his  answer,, 
but  all  the  statements  in  his  answers  are 
pertinent  to  the  questions.  Witnesses  cannot, 
be  held  to  observe  such  nice  distinctions. 
There  is,  however,  a  wider  and  a  more  im- 
portant aspect  in  which  a  question  of  this- 
kind  should  be  regarded.  Witnesses  come 
into  court  and  give  testimony  under  com- 
pulsion. They  make  oath  to  tell  the  truth>. 
the  whole  'truth  and  nothing  but  the  truth.' 
It  is  of  the  highest  importance,  in  the  interest 
of  the  pursuit  of  truth  and  justice,  that  no 
influence  of  fear  or  restraint,  such  as  the 
possibility  of  future  slander  suits,  should 
hang  over  them.  They  are  under  the  pro- 
tection of  the  court  and  of  the  law,  and  are 
in  a  position  which  they  have  not  chosen  for 
themselves.  The  offensive  tactics  of  a  Mr. 
Buzfuz  whose  habit  was  to  accost  the  witness, 
with:  'Now,  sir,  look  at  his  Lordship,  sir,, 
and  attend  to  me  sir;  be  careful  wliat  you 
say,  sir;'  and  that  sort  of  thing,  which  we 
have  read  at  times,  was  so  calculated  alike 
to  hinder  the  disclosure  of  the  simple  truth 
and  to  make  the  witness  box  a  plague  spot 
in  the  estimation  of  any  person  who  pos- 
sesses self  respect  or  has  nerves,  that  it  has* 
fortunately  become  largely  a  thing  of  the 
past  in  this  province.  While  this  was  long^ 
tolerated  under  English  law  practice,  it  is  to 
be  noted  that,  while  there  was  such  toleration 
on  the  one  hand,  it  was  uniformly  held  on 
the  other  hand  that  the  witness  need  not  fear 
any  after  effects  of  what  he  might  say,  by 
way  of  being  vexed  with  damage  actions. 
.  .  .  A  witness,  giving  testimony  under 
oath  under  the  protection  of  the  court,  enjoys 
an  immunity  of  a  special  kind,  and  that  if, 
from  time  to  time,  he  abuses  that  immunity 
and  causes  injustice,  such  cases  are  cases  of 
individual  injustice  to  be  suffered  for  the 
sake  of  the  great  and  important  principle  that 
a  witness  giving  testimony  in  court  is  not  to- 
be  subjected  to  any  influence  which  can  have 
any  effect  upon  his  inclination  to  tell  the 
truth  and  the  whole  truth.     I  conclude  that,. 
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in  this  case,  the  nritness  did  not  act  with 
such  malice  or  go  so  far  out  of  his  way  to 
find  an  insult  to  cast  upon  the  plaintiff,  as 
to  have  forfeited  the  immunity  which  I  have 
•described.  A  few  words  only  need  be  added 
upon  the  question  of  provocation.  The  wit- 
ness was  speaking  under  the  restraint  and 
•obligation  of  an  oath.  Gross-examining  coun- 
sel was  under  no  such  restraint.  This  in- 
•equality  of  position  has  to  be  taken  into 
account.  It  enabled  counsel  to  throw  out 
the  taunt  implied  in  his  question,  with  im- 
punity and  immimity.  Elsewhere,  he  would 
not  have  been  free  to  inflict  such  an  injury. 
Elsewhere,  the  giving  of  such  an  answer  by 
the  witness  would  also  have  been  a  more 
serious  matter  for  him.  It  was  argued,  for 
the  appellant,  if  there  had  been  provocation, 
the  provocation  could  go  only  in  mitigation 
of  damages,  but  not  in  extinction  of  respon- 
sibility. In  the  greater  number  of  cases  that 
would  probably  be  so,  because  courts  do  not 
approve  of  paying  for  one  insult  by  another. 
It  appears,  however,  to  be  well  settled  that 
provocation  may  be  such  as  to  afford  not 
«imply  mitigation,  but  a  complete  defense. 
.  .  .  Upon  the  whole,  our  conclusion  is 
that  the  provocation,  to  which  the  respondent 
was  subjected,  was  such  as  should  involve 
the  denial  of  any  recourse  in  damages  to  the 
plaintiff.  It  should  be  understood  that  while 
we  confirm  the  adjudication  made  by  the  su- 
perior court,  we  are  not  to  be  understood  as 
formally  holding  that  the  part  of  the  answer 
of  the  witness  complained  of  was  a  pertinent 
statement.  The  other  grounds  of  the  judg- 
ment are  modified  by  the  proof  and  sufllce 
to  warrant  the  adjudication." 

In  Honan  v.  Parsons,  13  Quebec  Pr.  303, 
it  was  held  that  where  the  defamatory  words 
were  not  pertinent  to  the  issues  the  privilege 
was  not  absolute  but  was  qualified  or  con- 
ditional and  the  liability  of  the  witness  in 
an  action  for  slander  depended  on  the  circum- 
fitances  under  which  the  words  were  spoken. 


HORTON 

V. 

SOtTTHERK  RAILWAT  COMPANY 

ET  AI.. 

North    Carolina    Supreme    Court — November 

24,  1915. 

170  S,  Car.  888;  80  S.  E.  1020, 

Carriers  of  Goods  —  Sl&ipmeat  by 
Agent  —  Rislitfl  of  Viidisclosed 
Principal  as  asainst  Carrier. 

Under  Revisal  1905,  §  2634,  as  amended  by 
Revisal  Supp.  1913,  §  2634,  providing,  rela- 


tive to  claims  for  loss  of  or  damage  td  prop- 
erty while  in  the  possession  of  a  carrier,  that 
failure  to  adjust  and  pay  such  claims  within 
the  periods  therein  described  shall  subject 
the  carrier  to  a  penalty  of  $50,  to  be  re- 
covered by  "any  consignee  aggrieved"  or  the 
consignor,  when  he  was  the  owner  of  the 
property  at  the  time  of  shipment  and  at  the 
time  of  suit,  and  is  therefore  the  party  ag- 
grieved, but  that  unless  such  consignee  or 
consignor  recover  the  full  amount  claimed 
no  penalty  shall  be  recovered,  where  the 
nominal  consignee  was  acting  for  his  wife, 
who  was  the  real  party  in  interest,  and  the 
owner  of  the  goods,  she  could  recover  the 
prescribed  penalty,  though  she  was  not  did- 
closcd  as  principal,  as  the  right  to  recover 
the  penalty  is  incidental  to  the  right  to  re- 
cover for  the  loss  or  damage,  and  there  is  no 
real  danger  of  the  carrier  being  subjected  to 
a  double  liability,  since,  if  the  agent  sues  and 
recovers  before  the  principal  is  disclosed,  the 
principal  is  bound  by  his  act. 
[See  note  at  end  of  this  case.] 

Rigltts  of  Third  Person  —  Election. 

Where  a  person,  without  knowing  it,  deals 
with  one  who  is  in  fact  acting  as  agent  for 
another,  he  may  elect,  upon  a  disclosure  of 
the  principal,  to  hold  either  him  or  the  agent 
on  the  contract,  but  cannot  hold  both. 

[See  8  Ann.  Cas.  1026.] 

Same. 

An  election,  by  one  dealing  with  the  agent 
of  an  undisclosed  principal,  to  hold  either  the 
principal  or  agent,  may  appear,  by  any  words 
or  acts  on  his  part  tending  to  show  a  definite 
purpose  or  an  unequivocal  and  final  determi- 
nation, to  depend  solely  upon  the  liability  of 
one  and  abandon  his  right  to  proceed  against 
the  other. 

Appeal  from  Superior  Court,  Guilford  coun- 
ty:   Lyon,,  Judge. 

Action  by  M.  C.  Horton,  plaintiff,  against 
Southern  Railway  Company  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

[383]  Civil  action.  The  plaintiff  sued  for 
a  penalty  under  Revisal,  sec.  2634,  for  failing 
to  adjust  and  pay  a  claim  for  loss  or  damage 
to  property,  household  furniture,  while  in 
the  possession  of  defendants,  as  carriers, 
within  60  days  after  filing  of  claim  by  plain- 
tiff, it  being  an  intrastate  shipment.  Tlie 
goods  were  shipped  from  Wadesboro,  N.  C, 
via  the  railways  of  defendants  to  Greensboro, 
N.  C,  and  the  bill  of  lading  showed  Ed.  Little 
to  be  the  consignor  and  G.  R.  Horton,  husband 
of  plaintiff,  the  consignee;  but  the  goods  be- 
longed to  plaintiff  and  her  husband  was  act- 
ing as  her  agent,  and,  while  he  was  the  nom- 
inal, she  was  the  real  consignee.  The  goods 
arrired  at  Greensboro  in  a  dam^l^d  condition 
and  defendants  promised  to  repair  and  deliver 
them  to  Mrs.  Horton,  but  they  failed  to 
repair  them,  and  afterwards  sold  them  at 
[384]  Birmingham,  Ala.     The  claim  for  the 
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loss  of  the  goods  was  then  filed  with  defend- 
ants in  the  name  of  Mrs.  Horton.  The  court 
submitted  two  issues  to  the  jury  and  they 
were  answered  as  follows: 

1.  Are  defendants  indebted  to  plaintiff;  if 
80,  in  what  amount?    Answer:    $20.85. 

2.  Are  defendants  indebted  to  plaintiff  in 
the  sum  of  $50  for  the  penalty,  as  alleged 
in  the  complaint?     Answer:    Yes. 

Judgment  on  the  verdict,  and  appeal  by 
defendanta. 

WUsQn  d  Ferguson^  Watson,  Btixton  de  Wat' 
8on  for  appellants. 
John  A.  Barringer  for  appellee. 

Walkeb,  J.  (a^ter  stating  the  facts).-^ 
Counsel  admitted  before  us  tbat  the  amount 
allowed  by  the  jury  for  damage  to  the  goods, 
that  is,  $20.85,  had  been  paid  by  defendants, 
and  they  contested  only  plaintiff's  right  to 
the  penalty  under  Revisal,  sec.  2634,  which 
provides  that  "It  may  be  recovered,  by  any 
consignee  aggrieved,*'  in  any  court  of  com- 
petent jurisdiction. 

If  the  goods  had  been  shipped  by  Ed.  Little 
to  G.  R.  Horton,  and  the  latter  was  acting 
for  himself  in  the  transaction,  it  might  pre- 
sent the  serious  question  as  to  whether  he 
was  not  the  consignee  aggrieved,  although  the 
goods  were  owned  by  another  and  even  by 
his  wife.  But  in  this  shipment  G.  R.  Horton 
was  not  acting  for  himself,  but  for  his  wife, 
she  being  the  real  party  in  interest,  as  owner 
of  the  goods.  An  agent  may  be  a  consignee, 
as  well  as  a  principal,  for  then  he  acts  for 
the  latter.  The  right  to  recover  the  penalty 
is  incidental  'to  the  right  to  recover  for  the 
damage  to  or  loss  of  the  goods.  A  difficulty 
which  we  have  encountered  in  the  case  is  that 
the  principal  was  not  disclosed.  But  we  think 
that  is  not  so  material  in  this  case  as  might 
be  supposed  at  first  sight.  It  is  the  general 
rule  that  where  a  person,  without  knowing 
it,  deals  with  one  who  is,  in  fact,  acting  as 
agent  for  another,  the  first  person  may  elect, 
upon  a  disclosure  of  the  principal,  to  hold 
either  him  or  the  agent  responsible  on  the 
resulting  contract,  but  cannot  hold  both,  be- 
cause he  is  put  to  his  election  as  between 
them;  and  such  election  may  appear  by  any 
Words  or  acts  on  his  part  tending  to  show  a 
definite  purpose  or  an  unequivocal  and  final 
determination  to  depend  solely  upon  the  lia- 
bility of  the  agent  and  to  abandon  the  right 
to  proceed  against  the  principal,  or  converse- 
ly.   31  Cyc.  1578. 

Referring  to  this  principle,  it  has  been 
said:  "As  a  corollary  to  the  well-recognized 
principle  that  the  rights  of  the  other  con- 
tracting party  are  not  affected  by  the  disclo- 
sure of  a  theretofore  unknown  principal,  the 
rule  is  elementary  that  an  undisclosed  prin- 
cipal may  appear  and  hold  the  other  party 
to  the  contract  made  with  the  agent.    How- 


ever, a  person  has  a  right  to  determine  with 
whom  he  will  contract,  and  he  [385]  cannot 
have  another  person  thrust  upon  him  against 
his  expressed  will.    An  undisclosed  principal 
may  claim  the  benefit  of  a  contract  of  sale  of 
his  property  by  his  agent,  and  may  maintain 
an  action  thereon,  and  enforce  any  remedies- 
which  might  have  been  pursued  by  the  agent 
himself.     Where  an   agent  contracts  in   his- 
own   name   for  the  transportation   of  goods 
without  disclosing  the  name  of  his  principal,, 
the  principal  has  a  right  of  action  against, 
the  carrier  for  failure  to  comply  with  the 
contract  or  for  loss  of  or  injury  to  the  prop- 
erty."    31  Cyc.   1598,  1599,  1600,  and  cases- 
in  the  notes.     We  need  not  endorse  all  of 
this,  as  we  are  of  the  opinion  that  the  stat* 
ute,  Revisal,  sqp.  2634,  intended  to  give  suk 
action  to  the  principal  in  such  a  case  for 
the  goods,  and  also  for  the  penalty  as  an 
incident  thereof.     The  only  doubt  in  regard 
to  the  matter  that  has  been  raised  in  our 
minds  is,  whether  under  this  view  the  carrier 
is   in   any   danger   of   being   subjected   to   a 
double    liability — one    in   an    action    by   the 
agent  who  represented  himself  as  principal 
and  one  by  the  actual  principal — but  we  have 
concluded  that  this  doubt   is  more  fanciful! 
than  real.     If  the  agent  should  sue  and  re- 
cover before  the   principal  is  disclosed,  the 
principal  would  be  bound  by  his  act  for  hav- 
ing concealed  his  real  character,  and  thereby 
having  practiced  a  deceit  upon  the  carrier,, 
or  if  the  agent  acted  of  his  own  volition  and 
without  authority,  then,  having  given  him  the 
opportunity  to  commit  the  WTong,  the  real 
principal    or    consignee    should    be    equally 
estopped  to  proceed  against  the  carrier  for 
the  same  recovery. 

As  illustrative  of  this  general  principle,  and 
analogous  to  it,  we  find  it  stated  in  31  Cyc. 
at  page  1607:  "Where  the  principal  has. 
fraudulently  or  negligently  intrusted  prop- 
erty to  an  agent  with  all  the  indicia  of  author- 
ity or  ownership,  a  third  person  purchasing 
from  such  agent  in  entire  good  faith  will  be 
protected  from  any  claims  of  the  principal, 
although  the  agent  may  have  been  given 
possession  of  the  property  for  a  special  pur- 
pose and  without  authority  to  dispose  of 
same.  The  general  rule  is  that  the  principal 
may  recover  for  injuries  to  his  property  or 
interests  in  the  hands  of  his  agent  committed 
by  a  third  person,  whether  by  fraud  or  deceit, 
negligence  or  trespass,  in  the  same  manner 
and  to  the  same  extent  as  though  such  agency 
did  not  exist,  and  as  if  he  had  himself  dealt 
with  such  third  person." 

Returning  to  a  consideration  of  the  first 
proposition,  in  regard  to  the  rights  of  the 
consignee,  as  against  the  carrier  who  has- 
dealt  with  the  former's  agent  without  know- 
ing his  real  character,  the  rule  has  been  thus- 
stated:  "In  an  action  for  tort,  brought 
against  a  railway  company  to  recover  dam- 
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ages  for  failure  to  safely  transport  live  stock, 
plaintiff  can  show  that  the  delivery  was  made 
to  the  carrier  by  him  through  an  agent,  al- 
though such  agent  made  the  shipment  in  hia 
own  name,  without  disclosing  the  fact  that 
he  was  acting  in  behalf  of  plaintiff."  31  Cyc. 
[386]  1607;  Central  of  Georgia  R.  Co.  v. 
James,  117  Ga.  832,  45  S.  E.  223;  New  Jersey 
Steam  Xav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  12  U.  S.    (L.  ed.)   465. 

The  statute  (Kev.  sec.  2634)  as  amended 
(Gregory's  Supplement,  sec.  2634)  provides 
that  the  penalty  shall  go  to  the  ''consignee 
aggrieved,"  or  to  the  consignor,  if  he  is  the 
owner  of  the  goods.  It  is  evident  from  this 
language  that  the  Legislature  intended  to 
give  the  penalty  to  the  party  actually,  or, 
as  we  may  well  express  it,  pecuniarily  ag- 
grieved, the  one  who  sustains  the  loss,  as 
being  the  owner  of  the  goods  or  as  having  a 
beneficial  interest  therein,  and  not  to  the 
nominal  consignee,  when  the  latter  was  act- 
ing merely  as  agent  for  or  in  behalf  of  the 
real  consignee  or  the  party  in  interest.  This 
accords  with  Summers  v.  Southern  R.  Co.  138 
N.  C.  295,  50  S.  E.  714;  Grocery  Co.  v.  South- 
ern R.  Co.  136  K.  C.  396,  48  S.  E.  801,  and 
also  Stone  v.  Atlantic  Coast  Line  R.  Co.  144 
N.  C.  220,  56  S.  E.  932.  If  it  does  not  mean 
this  it  would  be  diflicult  to  say  what  it  does 
mean,  for  otherwise  every  consignee  could  sue 
whether  he  had  any  interest  in  the  goods  or 
not,  or  any  right  to  recover  for  a  loss  of  or 
damage  to  them. 

It  may  further  be  said  that  the  statute 
(Rev.  sec.  2634)  contemplates  that  the  party 
who  is  entitled  to  recover  the  damages,  or  to 
file  and  sue  upon  the  claim,  is,  generally 
speaking,  the  party  entitled  to  the  penalty, 
for  it  requires  that  the  "consignee"  shall  first 
establish  his  claim  before  he  shall  have  the 
penalty,  though  he  may  sue  for  both  in  the 
«ame  action.  The  cause  of  action  for  loss 
of  or  damage  to  the  goods  belongs  to  the  real 
owner  of  them;  and  she  has  recovered  in  this 
case,  without  exception  or  appeal  by  de- 
fendant. 

What  we  have  decided  does  not  conflict  with 
the  principle,  in  the  law  of  agency,  which  we 
applied  in  Helms  v.  Western  Union  Tel.  Co. 
143  N.  C.  386,  10  Ann.  Cas.  643,  65  S.  E.  831, 
118  Am.  St.  Rep.. 811,  8  L.R.A.(N.S.)  249, 
and  the  cases  therein  cited. 

There  is  no  error  in  the  ruling  and  judg- 
ment of  the  court. 

No  error. 


NOTE. 

Hi  slit*  a«  asaiAflt  Carrier  of  Undit* 
closed  Prinoipal  of  Person  Shipping 
Goods  or  Live  Stock. 

The  general  rule  that  an  undisclosed  prin- 
cipal may  sue  on  a  contract  made  on  his 


behalf  by  an  agent  permits  an  action  by  the 
real  consignor  where  an  agent  ships  goods  or 
live  stock  in  his  own  name  through  a  com- 
mon carrier,  and  they  are  lost  or  damaged 
in  transit.     New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  .12  U.  S.  (L. 
ed.)    465;   Delaware,  etc.  R.  Co.  v.  Thayer, 
41  111.  App.  192;  Ames  v.  First  Div.  St.  Paul, 
etc.  R.  Co.  12  Minn.  412;  Elkins  v.  Boston, 
etc.  R.  Co.  19  N.  H.  337,  51  Am.  Dec.  184; 
Levy  V.  Nevada-California-Oregon  R.  Co.  81 
Ore.    673,    160    Pac.    808,    L.R.A.1917B    664; 
Sanderson  v.  Lamberton,  6  Bin.   (Pa.)   129; 
Cumberland  Valley  R.  Co.  v.  Hughes,  11  Pa, 
St.  141,  51  Am.  Dec.  613;  Pacific  Express  Co. 
V.  Redman    (Tex.)    60  S.  W.  677.     And  see 
the  reported  case.    See  also  Ford  v.  Williams, 
21  How.  287,  16  U.  S.   (L.  ed.)   36;   Sloman 
V.  Great  Western  R.  Co.  67  N.  Y.  208;  Talcott 
v.  Wabash  R.  Co.  169  N.  Y.  461,  54  N.  E.  1. 
In   New   Jersey   Steam  Nav.   Co.   v.   Mer- 
chants'  Bank,   supra,   it  appeared  that  the 
Merchants'  Bank  employed  one  Hamden  to 
transport  certain  goods  between  New   York 
and  Boston.    Hamden  entered  into  an  agree- 
ment with  a  carrier  for  the  transportation  of 
the  goods,  without  disclosing  the  fact  that 
he  acted  merely  as  agent.     The  goods  were 
destroyed  in  transit  through  the  negligence 
of  the  carrier.     It  was  held  that  the  Mer- 
chants' Bank  could  recover  from  the  carrier 
the  value  of  the  goods  notwithstanding  the 
fact  that  Harnden  had  failed  to  disclose  his 
principal.    The  court  said:     "As  to  the  right 
of  libelants  to  maintain  the  suit.    They  had 
employed    Harnden    to    collect    checks     and 
drafts  on  the  banks  in  the  city  of  New  York, 
and  to  bring  home  the  proceeds  in  specie.    He 
had  no  interest  in  the  money,  or  in  the  con- 
tract with  the  respondents  for  its  conveyance, 
except  what  was  derived  from  the  possession 
in  the  execution  of  his  agency.    The  general 
property  remained  in  the  libelants,  the  real 
owners,  subject  at  all  times  to  their  direction 
and  control;  and  any  loss  that  might  happen 
to  it  in  the  course  of  the  shipment  would  fall 
upon    them.     This    would   be    clearly    so    if 
Harnden  is  to  be  regarded  as  a  private  agent ; 
and  even  if  in  the  light  of  a  common  carrier 
of  this  description  of  goods,  the  result  would 
not  be  changed,  so  far  as  relates  to  the  right 
of  property.     The  carrier  has  a  lien  on  the 
goods  for  his  freight,  if  not  paid  in  advance; 
but  subject  to  this  claim  he  can  set  up  no 
right  of  property  or  of  possession  against  the 
general  owners.      (Story  on  Bailments,   sec. 
93,  g.)     The  carrier,  says  Buller,  J.,  is  con- 
sidered in  the  law  the  agent  or  servant  of 
the  owner,  and  the  possession  of  the  agent  is 
the  possession  of  the  owner.     (4  T.  R.  490.) 
Under  these  circumstances,  the  contract  be- 
tween Harrden  and  the  respondents  for  the 
transportation  of  the  specie  was,  in  contem- 
plation of  law,  a  contract  between  them  and 
the  libelants;  and  although  made  in  his  own 


HORTON  V.  SOUTHERN  R.  CO. 

no  y.  Car.  S8S. 


827 


name,  and  without  diBclosing  his  employers 
at  the  time,  a  suit  may  be  maintained  directly 
upon  it  in  their  names/' 

To  the  same  effect  see  Ames  v.  First  Div. 
St.  Paul,  etc.  K  Co,  12  Minn.  412,  wherein 
the  court  said :  "The  jury  having  found  that 
the  plaintiff  was  and  is  the  owner  of  the 
^oods,  the  fact  that  William  L.  Ames  had 
charge  of  them,  and  contracted  for  their  trans- 
portation to  St.  Paul,  without  disclosing  the 
name  of  the  owner,  does  not  deprive  the  owner 
of  his  right  of  action  against  the  carrier  for 
the  loss  of  the  goods.  The  action  can  only 
be  brought  by  a  party  having  an  interest  in 
the  goods.  Oliver  Ames  was  and  still  is  the 
owner.  William  L.  Ames,  who  had  charge 
of  the  goods,  and  contracted  for  their  trans- 
portation to  St.  Paul,  and  delivery  to  him- 
self, had  no  interest  whatever  in  them,  and 
was  therefore  a  mere  agent.  Under  such  cir- 
cumstances the  contract  inures  to  the  prin- 
cipal, and  he  may  briag  an  action  for  its 
l»each." 

In  Elkins  v.  Boston,  etc.  R.  Co.  19  N.  H. 
337,  51  Am.  Dec.  184,  it  appeared  that  the 
plaintiff's  brother  shipped,  through  the  de- 
fendant, his  own  overcoat  and  that  of  the 
plaintiff  from  Andover  to  Exeter.  He  did  not 
disclose  to  the  defendant's  agent  that  he  was 
not  the  sole  owner  of  the  coats.  Through 
the  defendant's  negligence  the  articles  were 
lost.  It  was  held  that  the  plaintiff  could  re- 
cover the  value  of  his  coat.  The  court  said: 
"In  the  present  case,  the  coat,  which  is  the 
subject  of  this  action,  being  in  the  possession 
of  Jonathan  Elkins,  the  latter  must  be  re- 
garded as  the  bailee,  and  the  plaintiff  as  the 
bailor.  It  is  immaterial  for  what  particular 
purpose  the  plaintiff*s  coat  was  in  the  posses- 
sion of  Jonathan  Elkins.  The  purpose  prob- 
ably was  that  the  latter  might  cause  it  to  be 
forwarded  to  the  plaintiff.  In  such  a  case 
it  is  clear  that  the  bailee  has  such  a  con- 
tinuing interest  in  the  goods,  until  their 
arrival  at  the  place  of  destination,  as  to 
entitle  him  to  sue  the  carrier  in  case  they 
are  lost  or  damaged  on  their  passage.  Thus, 
in  the  case  of  Freeman  v.  Birch,  1  N.  &  M. 
420,  28  £.  C.  L.  326,  which  was  an  action 
against  a  carrier  for  negligence,  it  appeared 
that  the  plaintiff,  a  laundress,  residing  at 
Hammersmith,  was  in  the  habit  of  sending 
linen  to  and  from  London  by  the  defendant's 
cart,  which  traveled  from  Chiswick  to  Lon- 
don. A  basket  of  linen  belonging  to  one 
Spinks  was  sent  by  the  defendant's  cart,  and 
on  its  way  to  London  part  of  its  contents  were 
either  lost  or  stolen.  Spinks  did  not  pay  the 
carriage  of  the  linen.  It  was  objected  on  the 
part  of  the  defendant  that  the  present  action 
was  misconceived,  and  that  the  action  should 
have  been  brought  by  the  owner  of  the  linen. 
But  the  objection  was  overruled  and  a  verdict 
was  found  for  the  plaintiff.     A  motion  was 


made  for  a  new  trial,  but  refused  by  the  court 
of  queen's  bench  on  the  ground  that  under  the 
circumstances  the  bailee  retained  a  special 
property  in  the  goods  sufficient  to  support  the 
action.  .  .  .  The  principle  appears  to  be 
well  settled  that  if  it  is  not  expressed  that 
an  agent  contracts  in  behalf  of  another,  and 
the  name  of  the  principal  is  not  disclosed  by 
him,  a  suit  may  be  maintained  in  the  namo 
of  the^  principal.  In  the  present  case,  Jona- 
than Elkins  was  clearly  the  agent  of  the 
plaintiff,  and  the  name  of  the  plaintiff  was 
not  disclosed  by  him.  .  .  .  The  same  prin- 
ciple was  adopted  by  the  Supreme  Court  of 
the  United  States,  in  the  memorable  case  of 
the  loss  of  the  steamer  Lexington  in  Long 
Island  Sound.  .  .  .  Upon  the  principles 
above  stated,  our  opinion  is  that  the  plaintiff 
may  maintain  this  action." 

In  Cumberland  Valley  R.  Co.  v.  Hughes, 
11  Pa.  St.  141,  51  Am.  Dec.  513,  the  court 
said;  "In  the  present  case,  the  Griers  must 
be  regarded  as  the  representatives  of  the 
owner,  in  causing  the  carriage  to  be  placed 
on  the  road,  under  the  license  recited  in  the 
narr.;  and  it  may,  therefore,  be  considered 
as  having  been  in  the  actual  custody  of  the 
plaintiff's  intestate,  by  his  agents,  at  the 
moment  of  its  destruction.  The  wholesome 
rule  of  liability  for  neglect  ought,  if  a  distinc- 
tion in  practice  were  permitted,  to  be  most 
stringently  enforced  against  railroad  corpora- 
tions, whose  slightest  inattention  to  the 
duties  they  assume  may  be,  and  frequently 
is,  attended  with  the  most  frightful  results. 
The  almost  daily  loss  of  life  and  property, 
resulting  from  the  indifference,  but  too  often 
manifested  by  the  agents  of  these  companies, 
in  the  discharge  of  their  obligations,  carries 
with  it  an  admonition  that  the  public  safety 
calls  for  a  strict  adherence  to  a  rule  suggested 
by  considerations  of  policy  and  humanity." 

In  Pacific  Express  Co.  v.  Redman  (Tex.) 
60  8.  W.  677,  it  was  held  that  while  an  un- 
disclosed principal  may  sue  a  carrier  on  a 
contract  of  shipment  made  with  his  agent, 
the  principal  cannot  recover  more  than  the 
agent  himself  could  have  recofvered  had  he 
sued  in  his  own  name. 

In  Delaware,  etc.  R.  Co.  v.  Thayer,  41  111. 
App.  192,  it  was  held  that  the  carrier  might 
interpose  any  defense  against  the  undisclosed 
principal  that  it  could  have  set  up  against 
the  agent.  The  court  said:  "When  the  prin- 
cipal discloses  himself,  he  comes  to  light 
charged  with  all  that  he  has  received  from 
his  agent,  as  well  as  with  the  acts  of  the 
agent  with  third  parties.  It  did  not  appear 
in  this  case  as  between  Story  &  Co.  and 
Thayer,  anything  was  due  to  Thayer,  while 
there  was  evidence  tending  to  show  that  but 
a  small  amount,  if  anything,  was  due.  We 
therefore  think  that  the  court  should,  under 
the  evidence  as  to  the  manner  in  which  the 
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payments  of  freights  and  rebates  were  made 
and  the  accounts  kept,  have  held  as  requested 
in  the  seventh  and  eighth  propositions  of  law 
requested  of  it  by  appellant.  The  judgment 
of  the  court  below  is  reversed  and  the  cause 
remanded.'* 

In  Talcott  v.  Wabash  R.  Co.  158  X.  Y.  461, 
54  X.  E.  1,  the  court  said:  "In  the  Sloman 
case  [67  X.  Y.  208]  a  commercial  traveler 
had  two  large  trunks  containing  samples, 
differing  in  appearance  from  ordinary  travel- 
ing trunks,  and  a  valise  for  his  personal  bag- 
gage. He  had  the  trunks  checked  from  Flint, 
Michigan,  to  Rochester,  X.  Y.  In  convers- 
ing with  the  baggagemaster  he  spoke  about 
his  customers,  which  fact,  together  with  the 
appearance  of  the  trunks,  warranted  the  jury, 
as  the  court  held,  in  concluding  *that  the 
baggagemaster  understood  that  the  agent  was 
traveling  for  the  purpose  of  selling  goods, 
and  that  these  trunks  contained  his  wares.' 
He  paid  for  and  received  a  receipt  ticket  for 
extra  baggage.  It  was  held  that  where  a 
railroad  company  receives  tnmks  of  a  pas- 
senger with  notice  that  they  contain  property 
other  than  his  baggage,  and  charges  and  re- 
ceives extra  compensation  for  their  transpor- 
tation, an  agreement  to  carry  the  property 
as  freight  may  be  inferred  therefrom,  and 
that  proof  of  these  facts  will  sustain  a  re- 
covery for  loss  of  the  property;  that  in  such 
case,  where  the  property  is  not  that  of  a 
passenger,  but  is  in  his  hands  as  agent  only, 
and  he  makes  the  contract  and  pays  compen- 
sation for  its  carriage  on  account  of  and  in 
the  conduct  of  the  business  of  his  principal, 
an  action  is  properly  brought  in  the  name  of 
the  latter  to  recover  for  the  loss." 


PITTSBURGH,  OIMOINKATI,  CHI- 
CAGO  AND  ST.  LOUIS  RAILWAY 
COMPANY 


v. 


HOME  INSURANCE  COMPANY. 


Indiana  Supreme  Court — April  13,  1915. 
183  Ind.  aSSf  108  N,  E.  S2S. 


Pleading:  —  Bemnrrer  —  Speclfioatioa 
.of  Errors  —  Limitation  on  Appeal. 

Under  Acts  1911,  c.  157  (Burns'  Ann.  St. 
1914,  §  344),  one  who  demurred  to  a  com- 
plaint for  want  of  facts  to  state  a  cause  of 
action  cannot,  on  appeal,  assign  objections 
not  stated  in  the  memorandum  filed  with  the 
demurrer. 

Fires    —    Action    against    Railroad    * 
Pleading. 

.  Under  Bums'  Ann.  St.  1914,  §  5625a,  de- 
claring that  railroad  companies  shall  be  re- 
sponsible to  every  person  whose  property  may 


be  destroyed  by  fire  communicated  by  loco- 
motives, and  that,  in  all  actions  instituted 
under  the  act,  the  burden  of  proving  con- 
tributory negligence  shall  be  on  the  defend- 
ant, a  complaint  seeking  to  recover  for  the 
firing  of  property  by  a  railroad  company  need 
not  aver  the  negligence  of  the  company  or 
plaintiff's  freedom  from  contributory  negli- 
gence. 

Statute  Imposing  Absolute  Idability  — 
Validity. 

Burns'  Ann.  St.  1914,  §  5525a,  making  rail- 
road companies  liable  for  fires  caused  by  itft 
locomotives,  and  providing  that  contributory 
negligence  shall  be  a  matter  of  defense,  is- 
not  invalid  as  working  an  impairment  of  the 
obligation  of  a  contract,  because  at  the  time 
the  railroad  acquired  its  right  of  way,  and 
at*  the  present,  it  is  authorized  to  propel  it« 
trains  by  steam  power. 

[See  16  Ann.  Cas.  941;  Ann.  Cas.  1918A 
627. 

Fire  Insuvanoe  •*  Rights  of  Insurer  * 
Subrogation  to  Rights  against 
Wrongdoer. 

Burns'  Ann.  St.  1014,  §  5525a,  making  rail- 
road companies  liable  for  the  firing  of  prop- 
erty by  locomotives,  and  providing  that  they 
shall  have  an  insurable  interest  therein,  does- 
not  destroy  the  right  of  an  insurer  of  prop- 
erty fired  by  a  locomotive  to  be  subrogated 
to  the  rights  of  the  owner  to  recover  dam- 
ages; the  statute  merely  giving  the  railroads- 
an  insurable  interest  which  they  might  pro- 
tect by  taking  a  policy  in  its  own  name. 

San^e. 

An  insurer  of  property  destroyed  by  fire,, 
who  has  paid  the  loss,  is  subrogated  by 
equitable  assignment  to  the  rights  of  the 
owner  to  recover  against  one  who  is  respon- 
sible for  the  property's  destruction. 

Enforcement  of  Subrogation  —  Suit  in 
Name  of  Insurer. 

Burns'  Ann.  St.  1914,  §  249,  declares  that 
there  shall  be  no  distinction  in  pleading  be- 
tween actions  at  law  and  suits  in  equity^ 
while  section  251  declares  that  every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  Sections  269  and  270  re- 
quire all  persons  having  an  interest  and  de- 
siring relief  to  be  joined  as  plaintiffs,  and 
permit  the  joinder  as  defendants  of  persons 
who  are  necessary  parties  or  have  refused 
to  join  as  plaintiffs.  An  insurer  against  fire 
paid  a  policy  on  property  destroyed  by  fire 
communicated  from  a  railroad  train.  It  is 
held  that,  as  the  insurer  was  subrogated  to 
the  rights  of  the  owner,  it  could,  in  its  own 
name,  maintain  an  action  for  the  destruction 
of  the  property,  and  in  case  the  property 
destroyed  was  of  a  greater  value  than  the 
amount  of  the  insurance,  the  owner  should 
be  joined. 

[See  note  at  end  of  this  case.] 

Pleading  —  Demurrer  —  Scope. 

A  demurrer  for  want  of  facts  does  not 
reach  a  defect  of  parties  plaintiff. 

Parties  •»  Nonjoinder  as  Harmless  Er- 
ror —  Snit  by  Insurer  to  Enforoe 
Subrogation. 

Where,  after  the  owner  of  property  de- 
stroyed by  fire  communicated  by  a  locomotive 
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collected  the  insurance,  the  railroad  com- 
pany paid  the  balance  of  the  loss  above  the 
insurance,  the  fact  that,  in  a  suit  by  the 
insurer  against  the  railroad  company,  the 
owner  was  not  made  a  party,  is  harmless,  if 
erroneous. 

Pleading  —  Demnrrev  —  Necessity  of 
Memorandnin  of  Objections. 

Acts  1911,  c.  167  (Burns'  Ann.  St.  1914, 
I  344),  requiring  demurrer  to  a  complaint 
for  want  of  sufficient  facts  to  be  accompanied 
by  a  memorandum  showing  the  insufficiency, 
applies  to  an  affirmative  reply. 

Fire  Insurance  —  Riglits  of  Insnrer  — 
Snbrosation  —  Effect  of  Release  by 
Insnsed. 

Where  a  tortfeasor,  who  fired  property, 
with  knowledge  that  the  insurer  had  paid  the 
amount  of  the  policy,  paid  the  insured  a 
further  sum,  and  procured  a  release,  such 
release  is  no  defense  against  an  action  by  the 
Insurer. 

Appeal  from  Circuit  Court,  Cass  county: 
Lai&y,  Judge. 

Action  by  Home  Insurance  Company,  plain- 
tiff, against  Pittsburgh,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

G.  E.  Rosa  for  appellant. 
Rahh  d  Mdhoney  for  appellee. 

[358]  Cox,  J. — Appellee  sued  in  its  own 
name  to  recover  from  the  appellant  a  judg- 
ment for  a  sum  of  money  which  appellee  had 
paid  to  the  trustees  of  a  local  lodge  of  a  fra- 
ternal society  to  discharge  its  obligation  un- 
der a  fire  insurance  policy  issued  by  it  insur- 
ing the  property  of  the  lodge  against  loss 
by  fire,  the  property  insured,  having,  as  al- 
leged, been  destroyed  by  fire  through  the  in- 
strumentality of  fire  from  one  of  appellant's 
locomotive  engines.  The  trustees  of  the  lodge 
were  made  parties  defendant  to  answ^er  as  to 
its  interest  in  the  subject-matter  of  the  ac- 
tion. In  material  substance  the  averments 
of  the  complaint  showed  that  the  appellee 
had  on  January  22,  1910,  insured  the  prop- 
erty of  the  lodge,  a  building  and  its  furnish- 
ings, against  loss  by  fire  for  a  period  of  five 
years  to  the  amount  of  $1,400;  that  on  July 
^0,  1911,  in  the  term  of  the  policy  of  insur- 
ance, the  property  insured,  which  was  located 
near  the  track  of  the  appellant^s  railroad, 
was  totally  destroyed  by  fire  which  was  di- 
rectly communicated  to  the  building  by 
sparks  and  coals  of  fire  emitted  from  one  of 
appellant's  locomotive  engines  in  use  by  it 
on  its  railroad,  whereby  appellant  became  lia- 
ble to  the  lodge  in  damages  to  an  amount 
«qual  to  the  total  amount  of  the  insurance; 
that  the  property  destroyed  was  of  a  value 


greater  than  the  amount  of  the  insurance 
and  that  appellee  as  it  was  bound  to  do  by 
its  contract  of  insurance  fully  paid  to  the 
trustees  of  the  lodge  the  sum  of  $1,400  in 
discharge  of  its  obligation  to  it  under  the 
policy.  By  reason  of  these  facts,  it  was 
averred,  appellee  became  and  was  entitled  to 
be  subrogated  to  the  rights  of  the  trustees 
and  the  lodge  against  appellant  to  the  amount 
of  the  sum  paid  by  appellee  on  the  policy  of 
insurance  and  for  this  sum  it  asked  judg- 
ment against  appellant. 

Appellant  demurred  to  the  complaint  on 
the  one  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and 
in  the  memorandum  which  was  a  part  of  the 
demurrer  certain  particulars  in  which  it  was 
claimed  that  the  complaint  failed  to  state  a 
cause  of  [359]  action  were  stated.  The  de- 
murrer was  overruled  and  this  ruling  is  as- 
signed as  error.  Tliis  assignment  of  error 
requires  an  examination  of  the  sufficiency  of 
the  complaint  only  as  to  the  objections  spe- 
cifically n)ade  to  it  in  the  memorandum  filed 
with  the  demurrer.  Acts  1911  p.  415,  §  344 
Burns  1914;  State  v.  Bartholomew  (1911) 
176  Ind.  182,  185,  95  N.  E.  417,  Ann.  Cas. 
1914B  91.  Appellant  has  also  attacked  the 
complaint  for  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action  by  an  independent 
assignment  of  error  in  this  court  and  under 
this  assignment  presses  objections  to  the  com- 
plaint not  stated  in  the  memorandum  with 
the  demurrer.  Under  the  provisions  of  the 
act  of  1911,  supra,  this  assignment  of  error 
and  points  raised  under  it  can  avail  appellant 
nothing.  Robinson  v.  State  (1912)  177  Ind. 
263,  266,  97  N.  E.  929;  Hay  v.  State  (1912) 
178  Ind.  478,  Ann.  Cas.  19i5C  135,  98  N.  E. 
712;  Boos  v.  State  (1914)  181  Ind.  562,  105 
N.  E.  117;  Stiles  v.  Hasler  (1914)  56  Ind. 
App.  88,  104  X.  E.  878;  Combs  v.  Combs 
(1914)  56  Ind.  App.  656,  105  N.  E.  944. 

The  complaint  is  assailed  by  the  demurrer 
to  it  on  account  of  the  absence  of  allegations 
in  it  showing  negligence  on  the  part  of  appel- 
lant which  was  a  proximate  cause  of  the 
destruction  of  the  property  and  showing  the 
absence  of  contributory  negligence  on  the 
part  of  the  owner.  Xeither  of  these  allega- 
tions is  essential  under  the  law  as  it  was  on 
July  20,  1911,  when  the  complaint  alleged  the 
fire  and  destruction  of  the  property  occurred, 
and  as  it  now  is.  The  complaint,  manifestly, 
is  based  on  the  act  of  March  3,  1911,  which 
was. in  force  prior  to  the  time  the  fire  which 
gave  rise  to  this  action  occurred.  Acts  1911 
p.  186,  §§  5525a,  5525b  Burns  1914.  Under 
this  act  a  complaint  need  not  aver  either  neg- 
ligence on  the  part  of  the  railroad  company 
or  the  absence  of  contributory  negligence  on 
the  part  of  the  owner  of  the  property  burned. 
The  first  is  not  an  element  of  the  cause  of 
action  and,  if  the  latter  is  involved,  the  act 
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expressly  makes  it  a  matter  of  defense. 
Pittsburgh,  etc.  R.  [360]  Co.  v.  Chappell 
(1915)  183  Ind.  141,  106  N.  E.  403.  But 
it  is  urged  by  counsel  for  appellant,  that  the 
act  of  1911  runs  counter  to  numerous  limita- 
tions of  legislative  power  which  are  found 
in  both  the  State  and  Federal  Constitutions. 
All  of  these  questions  now  raised  were  given 
full  consideration  by  this  court  in  Pittsburgh, 
etc.  R.  Co.  V.  Chappell,  supra,  and  were  de- 
termined against  appellant.  That  the  con- 
clusion there  reached  is  in  harmony  with 
the  deliberate  and  well-considered  declara- 
tions of  courts  of  last  resort  in  many  states 
as  well  as  in  the  Supreme  Court  of  the  United 
States  is  settled  certainly  by  the  many  deci- 
sions cited  in  the  opinion  in  that  case.  That 
this  harmonious  concurrence  of  courts  in 
declaring  the  law  against  the  position  of  ap- 
pellant is  perhaps  unbroken  by  any  exception 
may  be  taken  as  true  from  the  fact  that  all 
the  great  learning  and  persistent  industry  of 
appellant's  counsel  have  brought  to  light  no 
decision  to  the  contrary. 

In  Pittsburgh,  etc.  R.  Co.  v.  Chappell,  su- 
pra, it  was  contended  that  such  an  act  as 
this,  which  by  its  terms  is  applicable  to  all 
railroads  in  the  State,  whether  organized  be- 
fore the  act  took  effect  or  after,  using  fire  in 
their  locomotive  engines  to  generate  power, 
must  be  held  to  violate  the  due  process  clause 
of  the  14th  amendment  to  the  Federal  Consti- 
tution, §  21  of  the  Bill  of  Rights  (Art.  1) 
of  our  State  Constitution,  which  forbid  the 
taking  of  property  by  law  without  compensa- 
tion, and  those  provisions  of  our  State  and 
Federal  Constitutions  which  forbid  laws  im- 
pairing the  obligations  of  contracts  (Con- 
stitution, Art.  1,  §  24;  Federal  Constitution, 
Art.  1,  §  10)  w^hen  applied  to  railroads  such 
as  appellant  which  w^as  organized  and  in 
operation  before  the  act  became  in  force. 
This  claim  is  urged  with  added  earnestness 
in  this  case.  The  basis  of  the  contention  is 
that  as  the  law  of  the  State  under  which 
appellant's  railroad  was  built  and  put  in 
operation  (Subd.  8,  §  5795  Burns  1914, 
§  4187  R.  S.  1881)  authorized  it  to  use  loco- 
motives propelled  by  steam  power  generated 
by  fire  and  as  the  law  as  declared  [361]  by 
this  court  made  it  liable  for  damages  caused 
by  fires  resulting  from  the  use  of  its  engines 
only  in  the  event  of  negligence,  it  acquired 
rights  which  could  not  be  impaired  or  taken 
by  subsequent  legislation.  And  further,  that, 
as  in  acquiring  its  right  of  way  under  the 
power  of  eminent  domain,  it  was  obliged  to 
pay  to  landowners  in  taking  their  land  dam- 
ages resulting  to  that  not  taken,  measured 
by  the  diminution  in  value  of  it  by  the  extra 
danger  of  fires,  the  act  before  us  would  com- 
pel appellant  to  pay  again.  These  same 
claims  were  made  in  a  number  of  cases  cited 
in  the  opinion  of  the  court   in  Pittsburgh, 


etc.  R.  Co.  V.  Chappell,  supra,  and  as  therein 
shown  cannot  prevail  against  the  exercise 
of  the  police  power  of  the  State.  Both  of 
them  were  raised  and  determined  against  ap*- 
pellant's  contention  with  convincing  reaaoi^ 
in  Mathews  v.  St  Louis,  etc.  R.  Co.  (1894) 
121  Mo.  298,  24  S.  W.  591,  25  L.R.A.  161» 
which  case  was  subsequently  affirmed  by  the 
Supreme  Court  of  the  United  States.  St. 
Louis,  etc.  R.  Co.  v.  Mathews  (1807)  16& 
U.  S.  1,  17  S.  Ct.  243,  41  U.  S.  (L.  ed.)   611. 

Aside  from  certain  frivolous  and  technical 
criticisms  of  its  allegations  in  particulars  of 
insufficient  moment  to  notice,  the  remain  ing^ 
objection  to  the  complaint  which  is  argued 
by  counsel  for  appellant  involves  the  question, 
whether  appellee,  on  paying  the  insurance 
which  it  had  contracted  to  pay  contingent  on. 
the  destruction  of  the  property  by  fire,  ac- 
quired the  right  to  be  subrogated  to  the 
rights  of  the  insured  to  proceed  against  ap- 
pellant as  the  agency  responsible  for  the  losa 
of  the  property  and  to  sue  appellant  in  ap- 
pellee's own  name  to  recover  the  amount  of 
the   insurance  paid  by  it. 

Passing  the  suggestion  of  appellee  that  ap- 
pellant  has    waived    these    objections    by    & 
failure  to  incorporate  them  in  the  memoran- 
dum made  a  part  of  the  demurrer,  it  may  be 
said  that  prior   to  the  act   of  1911,   supra, 
where  insured  property  had  been  destroyed  by 
fire  through  the  negligence  of  a  reilroad  com- 
pany it  has  been  held  in  this  State  in  har- 
mony [362]  with  the  rule  generally  accepted 
that  the  payment  of  the  insurance   by    the 
insurer  amounted  to  an  equitable  assignment 
of  so  much  of  the  claim  of  the  insured  against 
the  railroad  company  and  subrogated  the  in- 
surer to  the  rights  of  the  insured  to  that  ex- 
tent, for  which  the  right  of  the  insurer,   in 
its  own  name  to  sue  the  railroad  company  has 
also    been    recognized    in    this    State.      New 
York,  etc.  R.  Co.  v.  Roper    (1911)    170  Ind. 
497,    96    N.    E.    468,    36    L.R.A.(N.S.)     952; 
Phenix    Ins.    Co.    v.    Pennsylvania    R.     Co. 
(1893)   134  Tnd.  215,  33  N.  E.  970,  20  L.R.A. 
405;   Pittsburgh,  etc.  R.  Co.  v.  German  Ins. 
Co.    (1909)    44  Ind.  App.  268,  87  N.  E.  995; 
Lake  Erie,  etc.  R.   Co.  v.  Hobbs    (1907)    40 
Ind.  App.  611,  81  N.  E.  90.     But  it  is  con- 
tended by  counsel  for  appellant  that  as  the 
act  of   1911,   supra,  expressly  vests  a   right 
of   action   in   the  owner   alone,   no   right   of 
subrogation  and  no  right  of  action  in  favor 
of  appellee  against  appellant  can  arise;   but 
that   on   the   contrary  under   its  provisions^ 
appellant  acquired   an  insurable   interest   in 
the  property  destroyed  and  because  of  thia 
it  must  be  held  that  the  insurance  taken  by 
the  owner  inured  to  appellant's  benefit  and  to 
reduce,    when    paid,    its    liability,    to    that 
extent,  to  the  owner.    The  statute  in  question 
does   give    railroad   companies   an    insurable 
interest  in  the  property  upon  the  routes  of 
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tLe  railroads  owned  or  operated  by  them. 
But  it  also  points  out  how  this  insurable  in- 
terest may  be  made  available  to  them  as  a 
protection  and  that  is  by  themselves  procur- 
ing insurance  in  their  own  behalf.  Such 
statutory  provisions  give  them  no  riglits  in 
insurance  effected  by  the  owner,  nor  do  they 
change  the  ordinary  rule  that  there  can  be  no 
abatement  of  damages  on  the  principle  of 
partial  compensation  received  for  the  injury 
when  it  comes  from  a  collateral  source  wholly 
independent  of  the  one  primarily  responsible 
for  the  loss.  To  agree  with  appellant  in  this 
particular  would,  of  course,  be  to  concede 
that  the  insurer  who  had  contracted  with 
the  owner  to  pay  his  loss  and  had  paid  it 
could  acquire  no  right  of  subrogation  under 
such  a  statute  as  this. 

[363]  The  right  of  subrogation  does  not 
grow  out  of  the  nature  of  the  cause  of  action 
against  the  one  primarily  liable.  It  is  not 
material  whether  such  action  arises  ew  con- 
tractu  or  ex  delicto,  6  Pomeroy,  Eq.  Jurisp. 
§§  020,  921.  As  applied  to  cases  like  the  one 
before  us,  it  is  recognized  that  the  law  of 
insurance  is  but  a  broad  extension  of  the 
general  doctrine  of  suretyship.  The  contract 
of  insurance  is  a  contract  of  indemnity. 
From  this  comes  the  application  of  the  equi- 
table doctrine  of  subrogation  and  the  rule 
that  an  insurer  indemnifying  the  insured  for 
any  loss  of  property  suffered  by  fire  is  en- 
titled to  be  subrogated  to  any  legal  right  or 
claim  belonging  to  the  insured  at  the  time  of 
the  loss  by  virtue  of  which  he  might  have 
compelled  another  to  make  compensation  for 
such  loss.  Vance,  Insurance  §  149;  2  May, 
Insurance  (4th  ed.)  §  454;  11  Ency.  U.  S. 
Sup.  Ct.  Rep.  281.  If  the  insured  possesses 
some  right  or  claim  by  virtue  of  which  he  can 
demand  of  some  other  person  than  *  the  in- 
sured compensation  for  the  loss  suffered,  it 
is  manifestly  unimportant  what  its  nature  is, 
so  that  it  is  enforceable  for  the  recoupment 
of  the  loss.  It  is  not  material  whether  the 
right  of  action  of  the  insured  grows  out  of  a 
failure  on  the  part  of  the  railroad  company 
to  exercise  the  common  duty  of  ordinary  care 
to  prevent  loss  to  contiguous  property  from 
fire  from  its  locomotive  engines,  or  by  force 
of  a  positive  statute  making  it  liable  for  such 
a  property  loss  irrespective  of  negligence  on 
its  part.  In  either  case  clearly  the  primary 
liability  to  the  owner  of  the  property  de- 
stroyed rests  on  the  railroad  company;  and 
the  right  of  subrogation  inheres  in  the  in- 
surer, whose  liability  being  one  of  indemnity 
is  deemed  secondary,  in  the  one  case  as  well 
as  the  other.  In  this,  the  cases  agree  wher- 
ever the  question  has  been  raised  under  the 
laws  like  the  one  before  us.  Hart  v.  Western 
R.  Co.  (1847)  13  Mete.  (Mass.)  99,  46  Am. 
Dec.  719;  Regan  v.  New  York,  etc.  R.  Co. 
(1891)  60  Conn.  124,  22  Atl.  503,  25  Am.  St. 


Rep.  306;  Mathews  v.  St.  Louis,  etc.  R.  Co. 
supra;  Lumbermen's  Mut.  Ins.  Co.  v. 
[364]  BCansas  City,  etc.  R.  Co.  (1899)  149 
Mo.  165,  50  S.  W.  281;  Hartford  F.  Ins.  Co. 
v.  Wabash  R.  Co.  (1898)  74  Mo.  App.  106; 
Crissey,  etc.  Lumber  Co.  v.  Denver,  etc.  R. 
Co.  (1902)  17  Colo.  App.  275,  297,  68  Pac. 
670;  Mobile  Ins.  Co.  v.  Columbia,  etc.  R.  Co. 
(1894)  41  S.  C.  408,  19  S.  E.  858,  44  Am. 
St.  Rep.  725;  Ide  v.  Boston,  etc.  R.  Co. 
(1009)  83  Vt.  66,  74  Atl.  401.  In  Regan  v. 
New  York,  etc.  R.  Co.  supra,  it  was  said  in 
the  discussion  of  a  claim  advanced  by  the 
railroad  company  defendant  like  that  urged 
here:  "The  statute  upon  which  the  action 
is  founded  justly  imposes  an  absolute  prim- 
ary liability  on  the  defendant  for  having 
caused  the  loss.  But  the  ruling  which  the 
defendant  asked  for  would  completely  nullify 
the  statute  as  applicable  to  such  a  case  as 
this,  by  practically  imposing  the  primary 
obligation  on  the  insurer,  who  is  innocent, 
and  allowing  the  defendant,  who  caused  the 
loss  and  who  alone  could  have  prevented  it, 
to  go  entirely  free,  at  least  to  the  extent  of 
the  insurance.  ...  It  has  hitherto  been 
established  by  a  line  of  decisions  reaching 
backward  more  than  a  century  and  substan- 
tially unbroken  by  dissent,  that  there  is  no 
privity  in  such  cases  between  one  made  pri- 
marily liable  for  such  a  loss  and  an  insur- 
ance company;  that  the  liability  of  the  in- 
surer is  merely  secondary;  that  the  insurer's 
position  is  practically  that  of  a  surety;  that 
insurance  is  personal  and  does  not  inure  to 
the  benefit  of  one  not  a  party  thereto;  and 
that  where  the  insurer  has  indemnified  the 
owner  of  the  goods  lost,  he  is  entitled  to  be 
subrogated  to  all  the  means  of  indemnity 
which  the  owner  held  against  the  party  caus- 
ing the  loss  and  primarily  liable  therefor.*' 

In  some  states  some  late  statutory  pro- 
visions have  gone  beyond  that  in  the  act  of 
1911,  supra,  which  gives  a  railroad  company 
an  insurable  interest  in  the  property  along 
its  route  under  which  it  might  take  insur- 
ance by  its  own  contract,  and  have  expressly 
gvien  the  railroad  company  the  benefit  of 
insurance  effected  by  the  owner  for  himself. 
In  the  few  states  in  which  this  has  been  done, 
the  validity  of  [365]  the  provisions  has  been 
left  in  some  doubt  bv  the  decisions  of  the 
courts.  Lyons  v.  Boston,  etc.  R.  Co.  (1902) 
181  Mass.  551,  64  N.  E.  404;  Leavitt  v. 
Canadian  Pac.  R.  Co.  (1897)  90  Me.  153,  37 
Atl.  886,  38  L.R.A.  152;  British  America 
Assur.  Co.  v.  Colorado,  etc.  R.  Co.  (1912)  52 
Colo.  589,  125  Pac.  508,  125  Pac.  1135,  41 
LJl.A.(N.S.)    1202. 

It  is  further  argued  that  the  action  is  not 
well  brought  or  maintained  in  the  name  of 
appellee,  but  should  have  been  brought  by 
the  owner  of  the  property,  or,  upon  a  show- 
ing of  his  refusal  to  do  so,  then  in  his  name 
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for  the  use  of  appellee.  This  was  the  rule 
in  actions  of  this  character  under  the  com- 
inon-law  procedure.  And  the  reason  for  it 
was  that  common-law  pleading  looked  to  the 
entire  legal  interest,  and  did  not  directly 
recognize  the  beneficial  interest  or  equitable 
right.  The  test  which  it  applied  was  that 
of  the  strict  legal  title  to  the  chose  in  action 
in  its  entirety.  In  the  view  of  common-law 
procedure,  he  who  was  clothed  with  this  legal 
title  had  the  exclusive  right  of  action,  al- 
though the  entire  beneficial  interest,  with  the 
equitable  title,  was  in  some  one  else.  The 
plaintiff  to  state  a  cause  of  action  must  show 
a  remedial  interest  and  there  was  in  a  com- 
mon-law action  as  a  rule  no  test  of  remedial 
interest  save  the  legal  title.  1  Chitty,  Plead- 
ing 1-3,  69;  30  Cyc.  30  et  seq.;  16  Ency.  PI. 
and  Pr.  484.  On  the  contrary,  courts  of 
equity  looked  rather  to  the  beneficial  owner- 
ship. The  claimant  must,  it  is  ^  true,  be 
clothed  with  a  title  which  the  court  could 
recognize,  but  an  equitable  title  was  suffi- 
cient. And  the  general  rule  in  courts  of 
equity,  as  to  parties,  is  that  all  persons  ma- 
terially interested  in  the  subject-matter  ought 
to  be  made  parties  to  the  suit,  but  it  was 
not  so  material  whether  they  were  all  in  as 
plaintiffs  or  defendants.  The  object  was  to 
settle  the  rights  of  all  interested  in  the  sub- 
ject-matter of  the  suit  in  one  action.  30  Cyc. 
30  et  seq.;  Story,  Eq.  Pleading,  §§  72,  76a; 
16  Ency.  PI.  &  Pr.  584,  672. 

Now  the  first  section  of  our  code  as  amend- 
ed in  1911  (Acts  1911  p.  415,  §  249,  Burns 
1914)  provides:  "There  [366]  shall  be  no 
(distinction  in  pleading  and  practice  between 
•actions  at  law  and  suits  in  equity;  and  there 
shall  be  but  one  form  of  action  for  the  en- 
forcement or  protection  of  private  rights  and 
the  redress  of  private  wrongs,  which  shall 
be  denominated  a  civil  action.  All  courts 
which  are  vested  with  jurisdiction  both  in 
law  and  equity  may,  to  the  full  extent  of 
their  respective  jurisdictions,  administer  legal 
and  equitable  remedies,  in  favor  of  either 
party,  in  one  and  the  same  suit,  so  that  the 
legal  and  equitable  rights  of  the  parties  may 
be  enforced  and  protected  in  one  action." 
The  third  section  (§  251  Burns  1914,  §  251 
R.  S.  1881)  provides  that  **every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  interest"  save  certain  exceptions  named  in 
the  following  section.  Section  19  of  the  code 
(§  263  Burns  1914,  §  262  R.  S.  1881)  requires 
all  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  de- 
manded to  be  joined  as  plaintiffs.  Section 
21  (§  270  Burns  1914,  §  269  R.  S.  1881) 
permits  one  who  should  have  been  joined  as 
plaintiff  but  refuses  to  join  to  be  made  a 
-defendant.  Section  20  (§  269  Burns  1914, 
•§  268  R.  S.  1881 )  permits  any  one  to  be  made 


a  defendant  who  is  a  necessary  party  to  a 
complete  settlement  of  the  questions  in- 
volved. It  is  manifest  as  has  been  many  times 
decided  that  our  code  has  adopted  the  equity 
rule  and  by  its  requirement  that  the  real 
party  in  interest  shall  sue  in  his  own  name 
has  made  the  owner  of  a  beneficial  interest 
a  proper  plaintiff. 

It  being  a  settled  rule  that  an  insurer 
against  loss  by  fire  who  pays  thereby  becomes 
by  subrogation  the  equitable  assignee  of  any 
right  of  action  that  the  owner  may  have 
against  a  third  party  for  the  loss  to  the 
amount  paid,  it  follows  that  if  the  insurance 
paid  is  equal  to  the  entire  loss  the  insurer 
has  the  equitable  title  to  the  entire  beneficial 
interest  in  the  cause  of  action;  and  if  the 
insurance  is  less  than  the  entire  loss  the  in- 
surer has  an  equitable  beneficial  interest  to 
the  extent  of  its  payment  which  it  holds 
in  common  with  the  owner  who  retains  the 
rest.  And  so  it  has  been  held  that  [367]  un- 
der code  provisions  similar  to  ours,  an  in- 
surer who  has  paid  to  the  full  sum  of  the 
loss  might  sue  on  the  owner's  cause  of  ac- 
tion in  the  insurer's  name.  In  such  case  the 
right  of  the  owner  is  wholly  divested  and  the 
whole  remedial  right  is  vested  in  the  insurer. 
30  Cyc.  48,  49;  27  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  264;  St.  Louis,  etc.  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.  (1891)  139  U.  S.  223, 
235,  11  S.  Ct.  554,  35  U.  S.  (L.  ed.)  154; 
Traveler's  Ins.  Co.  v.  Great  Lakes  Engineer- 
ing Works  Co.  (1911)  184  Fed.  426,  107 
C.  C.  A.  20,  36  L.R.A.(N.S.)  60;  Marine  Ins. 
Co.  V.  St.  Louis,  etc.  R.  Co.  (1890)  41  Fed. 
643;  Norwich  Union  F.  Ins.  Soc.  v.  Standard 
Oil  Co.  (1894)  69  Fed.  984,  19  U.  S.  App, 
460,  8  C.  C.  A.  433;  Connecticut  F.  Ins.  Co. 
V.  Erie  R.  Co.  (1878)  73  N.  Y.  399,  29  Am. 
Rep.  171;  Southern  R.  Co.  v.  Stonewall  Ins. 
Co.  (1909)  163  Ala.  161,  50  So.  940;  Atchi- 
son, etc.  R.  Co.  V.  Home  Ins.  Co.  (1898)  59 
Kan.  432,  63  Pac.  469;  Hartford  F.  Ins.  Co, 
V.  Wabash  R.  Co.  (1898)  74  Mo.  App.  106; 
Hamburg-Bremen  F.  Ins.  Co.  v.  Atlantic 
Coast  Line  R.  Co.  (1903)  132  N.  C.  75,  43 
S.  E.  648;  Lake  Erie,  etc  R.  Co.  v.  Hobbs, 
supra,  and  cases  there  cited.  Where  tlie 
loss  is  greater  than  the  insurance,  the  rule 
in  this  State,  and  declared  in  cases  which 
seem  to  express  the  truest  spirit  of  the  codes 
outside  of  this  State,  is  that  the  insured  and 
the  insurer  each  having  a  beneficial  interest 
in  the  cause  of  action  may  join  as  plaintiffs. 
30  Cyc.  51;  Bliss,  Code  Pleading  (3d  ed.) 
§  66;  Lake  Erie,  etc.  R.  Co.  v.  Hobbs,  supra; 
Lake  Erie,  etc.  R.  Co.  v.  Falk  (1900)  62  Ohio 
St.  297,  300,  66  N.  E.  1020;  Swarthout  v. 
Chicago,  etc.  R.  Co.  (1880)  49  Wis.  625,  6 
N.  W.  314 ;  Hustisf ord  Farmers'  Mut.  Ins.  Co. 
V.  Chicago,  etc.  R.  Co.  (1886)  60  Wis.  58,  28 
N.  W.  64 ;  Wunderlich  v.  Chicago,  etc.  R.  Co. 
(1896)    93  Wis.  132,  66  N.  W.  1144;   Fair- 
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banks  ▼.  San  Francisco,  etc.  B.  Go.  (1897) 
116  Cal.  579,  47  Pac.  450;  Fireman's  Fund 
Ins.  Co.  ▼.  Oregon  R.  Go.  (1904)  45  Ore.  53, 
76  Pac  1075,  67  L.R.A.  161,  2  Ann.  Gas. 
360;  St.  Louis  Southwestern  R.  Co.  y.  Miller 
(1901)  27  Ter.  Giv.  App.  344,  66  S.  W.  139; 
Mobile  Ins.  Go.  y.  Columbia,  etc.  R.  Go. 
supnu  See  also  Gaugler  t.  Chicago^ 
[868]  etc  R.  Co.  (1912)  197  Fed.  79;  Insur- 
ance Co.  of  North  America  ▼.  Martin  (1894) 
139  Ind.  317,  37  N.  E.  394;  Home  Ins.  Co.  ▼. 
Oilman  (1887)  112  Ind.  7,  13  N.  E.  118; 
Franklin  F.  Ins.  Co.  v.  Wolff  (1899)  23  Ind. 
App.  549,  64  N.  E.  772.  There  are  cases 
which  hold  the  contrary  and,  where  the  loss 
exceeds  the  insurance,  that  the  action  must 
be  brought  in  the  name  of  the  insured.  This 
18  put  on  the  ground  of  the  indivisibility  of 
the  cause  of  action  and  the  rule  against 
splitting  a  cause  of  action  and  subjecting  a 
defendant  to  more  than  one  action  on  the 
same  cause.  Under  the  provisions  of  our 
code  eipphasizing  the  equity  rule>  and  re* 
quiring  all  parties  who  have  a  remedial  in- 
terest in  the  cause  of  action  to  be  brought 
in  and  so  settle  in  the  one  action  all  the  in- 
terests inhering  in  the  subject-matter  of  the 
action,  the  vice  at  which  these  cases  are  aimed 
is  guarded  against  and  the  reason  for  the 
rule,  therefore,  does  not  obtain  under  our 
code.  As  said  in  Oaugler  v.  Chicago,  etc.  R. 
Co.  supra,  they  hack  back  130  years  to  a 
case  decided  on  the  ground  that  things  in 
action  were  not  transferable. 

Appellant's  final  objection  is  that  the  com- 
plaint shows  by  its  allegations  that  the  loss 
in  this  case  was  greater  than  the  insurance 
and  the  owner  was  not  made  a  party  plain- 
tiff in  accordance  with  tlie  rule  just  stated. 
But  a  demurrer  for  want  of  facts  does  not 
reach  a  defect  of  parties  plaintiff  and  appel* 
lant  did  not  demur  for  such  defect.  Cars- 
kaddon  v.  Pine  (1900)  154  Ind.  410,  56  N.  E. 
844;  Boeeker  v.  Chamberlain  (1903)  160  Ind. 
115,  66  N.  E.  448.  Moreover  it  appears  from 
appellant's  answers  and  from  the  facts  spe- 
cifically found  by  the  jury  that  appellant 
had,  at  the  time  of  the  institution  of  the  suit 
by  appellee,  paid  to  the  owner  the  amount 
of  his  loss  over  the  amount  of  the  insurance. 
Thus  it  appears  that  the  insurer  alone  had 
a  beneficial  interest  in  the  cause  of  action  at 
the  time  of  the  bringing  of  the  suit  and  under 
such  circumstances  he  alone  had  the  right 
to  maintain  the  action  and  appellant  was 
not  harmed  by  the  omission  to  make  the 
owner  [869]  a  plaintiff,  even  if  the  complaint 
was  subject  to  demurrer  for  defect  of  par» 
ties.  Vulcan  Iron  Wdrks  Co.  v.  Electro 
Magnetic  Gkjld  Min.  Co.  (1913)  54  Ind.  App. 
28,  99  N.  E.  429,  100  N.  E.  307.  If  these 
facts  had  appeared  in  the  complaint,  then,  of 
course,  appellee  would  have  been  the  only 
necessary  plaintiff.  Hartford  F.  Ins.  Co.  v. 
"^Ann.  Cas.  1918A— 53. 


Wabash  R.  Co.  supra;  Connecticut  F.  Ins. 
Co.  V.  Erie  R.  Co.  supra ;  Atchison,  etc  R.  Co. 
V.  Home  Ins.  Co.  supra. 

Appellant  answered  the  complaint  by  a 
general  denial  and  by  second  and  third  para- 
graphs of  answer  setting  up  a  settlement  for 
the  loss  of  the  lodge  by  appellant  for  $500 
and  a  payment  of  this  sum  to  the  lodge  trus- 
tees for  which  such  trustees  for  the  lodge 
executed  to  the  appellant  a  full  satisfaction 
and  release  of  liability  for  all  claims  and  de- 
mands growing  out  of  or  connected  with  the 
fire  and  the  loss  of  the  lodge  referred  to  in 
the  complaint.  To  these  special  answers  ap- 
pellee replied  by  a  general  denial  and  by 
special  matter  in  avoidance  in  two  para- 
graphs. The  allegations  of  these  paragraphs 
are  in  substance  that  whatever  settlement 
and  payment  as  averred  in  the  answers  was 
made  between  appellant  and  the  lodge  was 
made  without  knowledge,  consent  or  approval 
of  appellee,  and  was  made  long  after  appellee 
had  paid  the  insurance  to  the  lodge  and  with 
full  knowledge  on  the  part  of  appellant  of 
the  facts  alleged  in  the  complaint.  Appel- 
lant demurred  to  these  special  replies  on  the 
ground  of  the  insufficiency  of  the  facts  to 
avoid  the  answers.  The  demurrers  were  over* 
ruled  and  the  rulings  are  assigned  as  errors. 
No  memorandum  was  filed  with  the  demur- 
rers stating  wherein  the  replies  were  insuffi- 
cient for  want  of  facts.  The  proviso  to  subd. 
0,  §  2  of  the  act  of  March  4,  1911  (Acts 
1911  p.  415,  §  344  Burns  1914)  marked  a 
distinct  change  in  the  manner  of  presenting 
objections  to  pleadings  by  demurrer  for  want 
of  facts.  Under  this  proviso,  a  demurrer  to 
a  complaint  on  that  ground  must,  in  a  mem- 
orandum made  a  part  of  it,  specifically  state 
[370]  wherein  the  complaint  fails  in  its  alle- 
gations of  facts  and  the  right  to  question  the 
complaint  for  insufficiency  of  facts  thereafter 
is  waived  as  to  any  defects  not  specifically 
stated  in  the  memorandum.  State  v.  Bar- 
tholomew, supra.  If  no  memorandum  mak- 
ing specific  objections  to  the  sufiiciency  of 
the  facts  is  made  a  part  of  the  demurrer, 
then,  of  course,  no  available  objection  to  the 
pleading  is  raised  by  the  demurrer.  This 
provision  of  the  act  of  1911  has  been  held 
to  apply  to  demurrers  for  want  of  facts  ad- 
dressed to  affirmative  answers;  and  that 
such  a  demurrer  which  did  not  particularize 
the  objections  by  a  memorandum  raised  no 
question  for  the  court's  consideration.  Qual- 
ity Clothes  Shop  v.  Keeney  (1914)  67  Ind. 
App.  500,  106  N.  E.  541.  Demurrers  for  want 
of  facts  addressed  to  special  replies  are  as 
fairly  within  the  reason  for  the  rule  and  the 
intent  of  the  legislature  in  promulgating  it. 
As  appellant  made  no  memorandum  of  spe- 
cific objections  to  the  replies  a  part  of  the 
demurrers  to  them,  it  raised  no  objection  to 
the  sufficiency   of   the   facts   therein   alleged 
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which  we  are  called  upon  to  consider.  But 
the  replies  were  good.  If  with  knowledge  of 
the  previous  payment  by  the  insurer,  the 
tort  feasor  does  procure  a  release  by  settle- 
ment with  the  insured,  such  release  will  be 
no  defense  as  against  the  insurer  in  enforcing 
his  right  of  subrogation.  Vance,  Insurance 
§  150;  19  Cyc.  895;  Hart  v.  Western  R.  Co. 
supra;  Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co. 
supra;  Hartford  F.  Ins.  Co.  v.  Wabash  R. 
Co.  supra;  Monmouth  County  Mut.  F.  Ins. 
Co.  V.  Hutchinson  (1870)  21  N.  J.  Eq.  107; 
Home  Ins.  Co.  v.  Atchison,  etc.  R.  Co.  (1893) 
19  Colo.  46,  34  Pac.  281;  Omaha,  etc.  R.  Co. 
V.  Granite  State  F.  Ins.  Co.  (1898)  53  Neb. 
614,  73  N.  W.  950. 

Moreover  it  is  made  clear  by  answers  re- 
turned to  interrogatories  submitted  to  the 
jury  that  the  settlements  made  between  the 
owner  and  the  appellant  was  for  the  amount 
of  the  loss  in  excess  of  the  insurance;  that 
is,  it  was  for  the  part  of  the  cause  of  action 
which  remained  in  the  owner  and  [371]  which 
he  of  course  had  a  right  to  settle.  Having 
done  so  the  rest  of  it  of  which  appellee  was 
the  equitable  owner  was  all  that  there  was 
left  of  the  remedial  right  and  appellant  was 
in  no  way  harmed  by  the  ruling  on  the  de- 
murrers to  the  replies. 

Numerous  errors  are  asserted  under  the 
assignment  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  These 
are  based  on  the  alleged  insufficiency  of  the 
evidence,  the  giving  of  a  number  of  instruc- 
tions claimed  to  be  erroneous  and  the  refusal 
to  give  instructions  requested  by  appellant. 
The  evidence  is  not  in  the  record.  In  so  far 
as  the  questions  raised  by  this  assignment  of 
error  are  available  thev  have  been  determined 
by  the  conclusions  reached  on  the  other  ques- 
tions raised. 

Judgment   affirmed. 

Rehearing  denied  June  17,  1915. 
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Introductory, 

The  right  of  an  insurance  company  to  en« 
force  subrogation  by  a  suit  in  its  own  name 
is  discussed  in  the  notes  to  Kansas  City,  etc. 
R.  Co.  V.  Blaker,  1  Ann.  Cas.  883;  Cushman, 
etc.  Co.  V.  Boston,  etc.  R.  Co.  18  Ann.  Cas. 
708;  and  Mobile  Ins.  Co.  v.  Columbia,  etc. 
R.  Co.  44  Am.  St.  Rep.  725,  738.  The  pres- 
ent note  collates  the  more  recent  cases. 


At  Contmon  Law* 

The  rule  at  common  law,  laid  down  in  the 
earlier  cases,  that  an  insurance  company  has 
no  right  to  enforce  subrogation  to  the  claims 
of  the  insured  against  a  person  responsible 
for  his  loss  in  an  action  in  its  own  name» 
but  that  such  an  action  must  be  prosecuted 
in  the  name  of  the  insured  for  the  use  of  the 
insurance  company,  has  been  followed  in  sev- 
eral recent  decisions.  Aetna  Ins.  Ca  v.  Hann 
(Ala.)  72  So.  48;  Fontiac  Mut.  County  F. 
etc.  Ins.  Co.  v.  Sheibley  (111.)  116  N.  E.  644; 
Stevens  v.  Stewart-Warner  Speedometer  Corp. 
223  Mass.  44,  111  N.  E.  771. 

In  the  case  first  cited  the  court  said:  "He 
[the  appellee]  may  sue  therefor  in  his  own 
name  for  the  use  of  the  insurance  companies, 
or  the  insurance  companies  may  sue  in  his 
name  for  their  own  use." 

In  Pontiac  Mut.  County  F.  etc.  Ins.  Co.  v. 
Sheibley  (111.)  116  N.  E.  644,  it  appeared 
that  the  loss  exceeded  materially  the  amount 
of  the  insurance.  The  insurance  company 
paid  the  insurance,  and  after  a  conference 
between  attorneys  for  the  company  and  the 
insured,  the  latter  brought  suit  against  the 
person  causing  the  loss.  By  agreement 
among  the  insurer,  the  insured  and  the 
wrongdoer,  the  matter  waa  compromised. 
The  insured  then  refused  to  reimburse  the 
insurance  company  out  of  the  compromise 
fund,  and  in  an  action  by  the  company 
against  the  insured  the  former  recovered 
judgment.  On  appeal,  the  court  in  affirming 
the  decision  said:  "The  Snstructionfl  given 
by  the  trial  court  in  effect  directed  a  ver- 
dict for  appellee.  Appellant  insists  that  the 
trial  court  erred  in  refusing  to  give  a  per- 
emptory instruction  directing  a  verdict  in 
his  favor,  and  contends  that  where  an  as- 
sured has  recovered  a  portion  of  his  loss 
from  a  wrongdoer  and  a  portion  from  an 
insurance  company,  and  the  total  sum  col- 
lected from  both  is  less  than  his  total  loss, 
the  insurance  company  is  not  entitled  to 
anything  from  the  assured.  The  right  of  ac- 
tion against  the  railroad  company  was  in 
appellant.  Where  a  loss  by  fire  has  been 
caused  by  the  action  of  a  wrongdoer  and  the 
insurance  company  has  paid  the  loss,  it  can- 
not maintain  an  action  in  its  own  name 
against  the  wrongdoer.  The  suit  must  be 
brought  in  the  name  of  the  property  owner, 
for  the  use  of  the  insurer.  Peoria  Marine, 
etc.  Ins.  Co.  v.  Frost,  87  111.  833.  Appellant 
advised  with  appellee  in  reference  to  insti- 
tuting a  suit  against  the  railroad  company, 
and  it  was  agreed  that  the  action  should  be 
brought  for  their  joint  interests.  Appellee 
actively  assisted  in  the  preparation  and  trial 
of  the  case.  While  appellant  claimed  then, 
and  still  claims,  that  his  total  loss  was  $4,800, 
as  between  him  and  appellee  it  was  conclu- 
sively determined  in  the  suit  against  the  rail- 
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road  company  that  his  total  loss  was  $4,000. 
Where  a  suit  is  brought  in  the  name  of  one 
party  for  the  benefit  of  another  who  directs 
and  advises  the  same,  the  latter,  though  not  a 
formal  party  to  the  suit,  is  privy  in  interest 
and  will  be  concluded  by  the  judgment." 

In  Stevens  v.  Stewart- Warner  Speedometer 
Corp.  223  Mass.  44,  111  N.  E.  771,  the  owner 
of  an  automobile,  which  was  stolen  from  the 
custody  of  a  repairer  and  was  later  returned, 
but  in  a  damaged  condition,  brought  an  ac- 
tion against  the  repairer  for  the  damages, 
which  it  was  alleged  were  occasioned  by  the 
latter's  negligence.  This  suit  was  prosecuted 
at  the  instance  of  the  insurance  company 
which  presumably  had  paid "  the  loss.  In 
holding  that  it  was  proper  for  the  insurer 
to  bring  the  suit  in  the  name  of  the  insured, 
the  court  said:  "If  the  Federal  Insurance 
Company  has  paid  the  plaintiff  for  the  loss 
which  he  had  sustained  by  reason  of  the  theft 
of  the  car,  it  was  subrogated  to  the  rights  of 
the  plaintiff  and  is  entitled  to  maintain  this 
action  against  the  defendant  in  the  name  of 
the  plaintiff  if  the  jury  were  satisfied  that 
the  car  was  left  in  the  defendant's  custody 
and  was  damaged   by   reason   of  its   negli- 


gence. 


n 


Under  Statute, 


Under  a  practice  act  providing  for  the 
bringing  of  actions  in  the  name  of  the  real 
party  in  interest  an  insurance  company  may 
Eue  in  its  own  name  to  enforce  its  right  of 
subrogation  to  the  claims  of  the  insured 
against  a  person  causing  a  loss.  Travelers' 
Ins.  Co.  V.  Great  Lakes  Engineering  Works 
Co.  184  Fed.  426,  107  0.  C.  A.  20,  36  L.ItA. 
(N.S.)  60  (under  Ohio  statute)  ;  Grain  Deal- 
ers* Nat.  Mut.  F.  Ins.  Co.  v.  Missouri,  etc. 
R.  Co.  98  Kan.  344,  157  Pac.  1187 ;  Hartford 
P.  Ins.  Co.  V.  Wabash  R.  Co.  74  Mo.  App. 
106;  Union  Assur.  Co.  v.  British  Columbia 
Electric  R.  Co.  29  W.  L.  Rep.  (British  Co- 
lumbia) 433,  7  West.  W.  Rep.  119,  8  West. 
W.  Rep.  327,  20  Dominion  L.  Rep.  163.  See 
also  Gaugler  ▼.  Chicago,  etc.  R.  Co.  197  Fed. 
79  (under  Montana  act.)  And  see  the  re- 
ported case. 

In  Travelers*  Ins.  Co.  v.  Great  Lakes  En- 
gineering Co.  supra,  the  court  said:  "But 
it  is  contended  that  this  right  of  subrogation, 
if  it  exists,  can,  in  a  court  of  law,  be  enforced 
only  in  the  name  of  the  insured.  In  several 
cases  .  .  .  it  is  said  that  the  insurer 
may  enforce  his  right  of  subrogation  in 
equity  or  in  admiralty  in  his  own  name,  but 
that  in  the  courts  of  cothmon  law  the  right 
can  be  enforced  only  in  the  name  of  the  in- 
sured. .  .  .  Turning  to  the  statutes  of 
Ohio  (Rev.  St.  1908,  §  4993)  we  find  that 
*an  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,'  with  certain  ex- 


ceptions not  applicable  here.  In  several 
cases  statutes  similar  to  that  in  Ohio  have 
been  expressly  held  to  give  the  right  of  ac- 
tion at  law  in  the  name  of  the  assured. 
.  .  .  Although  the  rule  would  be  different 
when  the  insurer  had  paid  a  part  only  of  the 
loss,  for  in  such  case  the  principle  forbidding 
the  splitting  of  an  action  would  forbid  a 
suit  by  the  insurer  for  a  part  only  of  the  loss 
claimed.  .  .  .  We  find  nothing  in  Hall  v. 
Nashville,  etc.  R.  Co.  13  Wall.  372,  20  U.  S. 
(L.  ed.)  694,  or  in  Memphis,  etc.  R.  C6.  v. 
Dow,  120  U.  S.  301,  302,  7  S.  Ct.  482,  30 
U.  S.  (L.  ed.)  595,  opposed  to  the  conclusion 
that  under  the  statutes  of  Ohio  the  action  for 
subrogation  is  properly  maintainable  by  the 
insurer  who  has  paid  the  entire  loss.'* 

In  Grain  Dealers'  Nat.  Mut.  F.  Ins.  Co.  v. 
Missouri,  etc.  R.  Co.  98  Kan.  344,  157  Pac 
1187,  it  appeared  that  the  insured,  having 
settled  his  claim  against  the  wrongdoer,  re- 
fused to  prosecute  an  action  against  the 
latter  for  the  use  of  the  insurance  company. 
The  insurer  sued  in  its  own  name  and  made 
the  insured  a  defendant.  The  court,  in  hold- 
ing the  insurer  was  entitled  to  sue  under  the 
code,  said:  '*The  plaintiff  has  a  right  to 
maintain  the  action  in  this  way  under  the 
provision  of  section  36  of  the  Civil  Code', 
which  reads:  'Of  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be 
joined,  as  plaintiffs  or  defendants;  but  if  the 
consent  of  one  who  should  have  been  joined 
as  plaintiff  cannot  be  obtained,  he  may  bo 
made  a  defendant,  the  reason  beinpf  stated  in 
the  petition.'  This  provision  of  the  Code  is 
designed  to  take  the  place  of  the  old  common- 
law  procedure  by  which  the  action  would 
have  been  brought  in  the  name  of  the  insured 
to  the  use  of  the  insurance  company." 

In  Powell  V.  Wake  Water  Co.  171  N.  C. 
290,  Ann.  Gas.  1917A  1302,  88  S.  £.  426,  the 
wrongdoer  had  settled  the  claim  of  the  in- 
sured for  damages  over  and  above  the  amount 
of  the  insurance,  which  was  paid  to  the 
insured  by  the  insurance  companies.  The  in- 
surance companies  then  instituted  a  suit 
against  the  wrongdoer  in  their  own  names 
for  the  amount  of  the  insurance  paid.  From 
an  order  permitting  the  insurance  companies 
to  sue  in  their  own  names,  this  appeal  was 
taken.  In  affirming  the  judgment,  the  court 
said:  "If  the  insurance  is  less  than  the  loss, 
and  the  insured  has  settled  the  difference 
between  the  insurance  and  the  total  loss  with 
the  wrongdoer,  leaving  unsettled  only  the 
amount  of  damages,  measured  by  the  insur- 
ance, that  the  cause  of  action  for  this  dam- 
age would  be  in  the  insurer,  for  the  reason 
that  the  insured  has  parted  with  all  beneficial 
interest  in  the  right  of  action,  and.  while  the 
cause  of  action  was  indivisible,  it  has  been 
divided  by  the  act  of  the  parties.  Applying 
these  principles,  we  are  of  the  opinion  that 
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there  is  no  error  in  granting  the  prayer  of 
the  petitioners." 

Where  the  loss  is  greater  than  the  insur- 
ance on  the  property,  the  insured  should  be 
joined  with  the  Insurance  company  as  a  party 
*  plaintiff  in  its  action  against  the  person 
responsible  for  the  loss,  or  named  as  a  de- 
fendant if  he  refuses  to  join  as  a  plaintiff. 
Gaugler  v.  Chicago,  etc.  R.  Co.  197  Fed.  79; 
Aetna  Ins.  Co.  v.  Hannibal,  etc.  H.  Co.  3  Dill. 
1,  1  Fed.  Cas.  No.  96;  Lake  Erie,  etc.  R.  Co. 
V.  Hobbs,  40  Ind.  App.  511,  81  N.  E.  90; 
Shawnee  F.  Ins.  Co.  v.  Cosgrove,  85  Kan. 
296,  116  Pac.  819,  41  L.R.A.(N.S.)  710,  af- 
firmed on  rehearing  86  Kan.  374,  121  Pac. 
488,  41  L.R.A.(N.S.)  725;  Grain  Dealers' 
Nat.  Mut.  F.  Ins.  Co.  v.  Missouri,  etc.  R.  Co. 
98  Kan.  344,  157  Pac.  1187;  Moore  v.  Taylor, 
175  App.  Div.  37,  161  N.  Y.  S.  480,  rwersmg 
judgment  157  N.  Y.  S.  921.  And  see  the 
reported  case. 

In  Qaugler  v.  Chicago,  etc.  R.  Co.  supra, 
the  court  said:  "The  statutes  of  Montana 
provide  that  there  is  but  one  form  of  civil 
action;  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest 
save  certain  express  exceptions  not  material 
here  further  than  to  invoke  the  rule  of  ez- 
pressio  unius,  etc. ;  that  an  action  by  an  as- 
signee of  a  thing  in  action  is  subject  to  de- 
fenses not  material  here;  that  all  persons 
having  an  interest  in  the  subject  of  the  ac- 
tion and  in  obtaining  the  relief  demanded 
may  be  joined  as  plaintiffs  and  those  united 
in  interest  must  be  joined,  save  that  any 
refusing  may  be  made  a  defendant;  that  new 
parties  may  be  brought  in  and  intervention 
had;  that  tenants  in  common  may  sue 
jointly  or  severally;  and  that  things  in  ac- 
tion arising  out  of  a  violation  of  property 
rights  may  be  transferred.  It  is  clear  there 
is  no  separable  controversy  herein.  There  is 
but  a  single  cause  of  action  involved,  viz., 
the  right  of  the  insured,  the  invasion  thereof 
by  the  negligence  of  defendant  in  the  destruc- 
tion of  the  insured's  property,  and  the  dam- 
ages thereby  inflicted.  That  the  insurers  as 
equitable  assignees  of  the  insured  are  inter** 
ested  therein  to  the  extent  of  their  payments 
to  the  insured,  and  are  interested  in  proving 
the  negligence  and  in  sharing  the  damages, 
does  not  create  other  causes  of  action,  legal 
or  equitable,  against  defendant.  It  is  still 
one  cause  of  action,  a  single  controversy, 
owned  in  common  by  the  insured  and  the  in- 
surers. However  and  wherever  an  action 
is  brought  to  compel  defendant  to  respond  for 
its  trespass,  there  can  be  but  one  action  and 
in  the  right  of  the  insured,  and  one  recovery 
for  all  those  interested.  ...  I  am  of  the 
opinion  that  the  plaintiffs  herein,  co-owners 
of  the  insured's  right  of  action,  were  not  only 
authorized  by  the  state  law  to  sue  jointly 
as  they  did,   but  were  compelled  to  do  so. 


One  compelled  to  join  and  joined  in  an  ac- 
tion, and  having  a  substantial  interest  there- 
in, is  not  a  nominal,  but  a  necessary  or  in- 
dispensable, party." 

In  Shawnee  F.  Ins.  Co.  ▼.  Cosgrove,  85 
Kan.  296,  116  Pac.  819,  41  L.R.A.(N.S.)  719, 
affirmed  on  rehearing  86  Kan.  374,  121  Pac. 
488,  41  L.R.A.(N.S.)  725,  the  action  was 
brought  by  an  insurance  company  against 
the  owner  of  property  destroyed  to  recover 
the  amount  of  insurance  paid  by  the  former 
to  the  latter  under  a  policy  of  insurance  on 
the  property.  It  appeared  that,  after  the 
insurance  money  had  been  paid  to  the  de- 
fendant, he  brought  an  action  for  damages 
against  the  person  responsible  for  his  loss, 
which  action  was  later  compromised.  The 
question  arose  whether  the  insurance  com- 
pany could  have  joined  in  the  action  by  the 
insured  against  the  person  causing  his  loss. 
The  court,  in  holding  that  the  insurance  com- 
pany could  not  recover  from  the  insured,  and 
that  it  should  have  joined  in  the  former 
action,  said:  ''Practically  the  only  question 
involved  is  whether  the  insurance  company 
had  any  legal  right  to  depend  upon  the  ap- 
pellees to  defend  their  rights  or  whether  it 
was  the  duty  of  the  insurance  company  to 
join  hands  with  the  appellees  in  the  prose- 
cution of  the  suit  or  to  intervene  and  set 
forth  its  rights.  There  is  no  question  but 
that  the  insurance  company  could  not  have 
brought  the  action  in  its  own  name;  the 
loss  was  greater  than  the  amount  of  the 
insurance.  That  the  suit  against  the  rail- 
road company  for  the  loss  was  properly 
brought  by  the  appellees  and  not  by  the  ap- 
pellant, and  that  as  the  loss  was  greater  than 
the  amount  of  the  insurance  the  appellant 
could  not  bring  an  independent  action,  is 
indicated  by  Atchison,  etc  R.  Co.  v.  Home  Ins. 
Co.  59  Kan.  432,  and  Norwich  Union  F.  Ins. 
Soc.  V.  Standard  Oil  Co.  59  Fed.  984  [19  U.  & 
App.  460,  8  0.  C.  A.  433]." 


SCOFIELD 

▼, 

North  Dakota  Supreme  Court — ^February  17, 

1916. 

83  y.  Dak.  239;  166  y.  W.  918. 


Pnbllo  Offieers  <—  Deputy  —  Bl^lit  i» 
Fees  as  between  Deputy  and  Offieer. 

Construing  section  3621  of  the  Compiled 
Laws  of  1913,  which  provides  that  ''In  addi- 
tion to  the  salary  prescribed  in  the  preceding 
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Bectian,  the  sheriff  or  his  deputy  or  deputies 
shall  he  allowed  ten  cents  per  mile  for  each 
and  eyeiy  mile  actually  and  necessarily 
traveled  in  thjs  performance  of  their  official 
duties,"  it  is  held  that  the  ten  cents  mileage 
belongs  to  the  deputy,  and  not  to  the  sher- 
iff, where  the  work  is  done  and  the  distance 
is  actually  and  necessarily  traveled,  not  by 
the  sheriff,  hut  by  such  deputy. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Renville 
county:     FiSK,  Judge. 

Action  by  George  A.  Scofield,  plaintiff, 
against  S.  A.  Wilcox,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    AmBiCKD. 

Oraee  d  Brywna  for  appellant. 
i'Vtmcw  J,  Murphy  for  respondent 

[240]  BRX7CB,  J.— The  only  question  in  this 
case  is  whether  under  the  provisions  of 
§§  3620-3525  of  the  Compiled  Laws  of  1913,  a 
sheriff  is  entitled  to  keep  for  himself  the 
mileage  paid  for  the  distance  traveled  in  the 
performance  of  the  official  duties  of  his 
deputy,  or  whether  such  mileage  belongs  to 
the  deputy,  and  to  the  deputy  alone. 

The  plaintiff  in  this  case  traveled  6,170 
miles  while  in  the  employ  of  the  sheriff  as 
deputy,  and  the  defendant  sheriff  allowed  and 
paid  him  all  his  expenses  such  as  livery 
hire,  gasolene,  and  other  expenses,  but  col- 
lected and  retained  for  himself  the  10  cents 
per  mile  which  is  allowed  by  §  3521  of  the 
Compiled  Laws  of  1913. 

[241]  Section  3521  of  the  Compiled  Laws 
of  1913  provides:  "In  addition  to  the  salary 
prescribed  in  the  preceding  section  the  sheriff 
or  his  deputy  or  deputies  shall  be  allowed  10 
cents  per  mile  for  each  and  every  mile  actual- 
ly and  necessarily  traveled  in  the  performance 
of  their  official  duties."  It  would  appear 
from  the  wording  Of  the  section  that  the 
deputy,  and  not  the  sheriff,  is  entitled  to  this 
mileage.  Counsel  for  appellant,  however, 
argues  that  there  is  no  sudi  office  as  that  of 
deputy  sheriff;  that  ''the  deputy  is  not  an 
officer  of  the  county,  but  is  employed  by  the 
sheriff  as  his  deputy,  and  the  county  paid 
him  as  such  deputy  the  sum  of  $90  per  month 
for  his  services.  Therefore  he  is  the  deputy 
of  the  sheriff  and  working  for  the  sheriff, 
and  the  fees  that  he  might  make  in  the  office 
would  be  handed  to  the  sheriff,  and  the  sheriff 
would  pay  them  into  the  county,  together 
with  his  fees,  and  any  mileage  that  he  might 
make  would  be  made  for  the  sheriff,  and  the 
sheriff  would  collect  them  and  retain  them  as 
his  mileage  fees."  In  support  of  this  propo- 
sition he  cites  Wilson  v.  Russell,  4  Dak.  376, 
31  N.  W.  649,  and  might  also  have  cited 


Summereville  t.  Sorrenson,  23  N.  D.  460,  42 
L.R.A.(N.S.)  877,  136  N.  W.  938. 

We  do  not  believe,  however,  that  he  is  cor- 
rect in  his  contention.  The  cases  cited  merely 
hold  that  the  official  acts  of  a  deputy  sheriff 
are  the  acts  of  the  sheriff,  and  that  as  an 
officer  he  is  not  known  to  the  law.  They 
fall  far  short  of  holding,  however,  that  he  is 
not  to  a  certain  extent  a  public  employee, 
and  that  the  public  has  not  the  right  to  fix 
his  compensation  and  his  emoluments. 

That  the  legislature  has  done  this,  and  that 
this  is  its  intention,  there  can  be  but  little 
question.  Not  only  is  the  language  of  §  3521 
of  the  Compiled  Laws  of  1913  clear  upon  its 
face,  but  the  deputy  sheriff  is  specifically 
recognised  as  an  employee  of  the  state  or 
county,  and  not  of  the  sheriff,  by  the  fact 
that  his  salary  is  fixed  by  the  legislature, 
which  has  provided  that  he  shall  be  paid, 
not  by  the  sheriff,  but  out  of  the  public  funds. 
See  Comp.  Laws  1913,  §  3523.  In  commis- 
sioner districts  that  compensation  is  to  be 
fixed  by  the  commissioners  at  not  less  than 
$bO  nor  more  than  $100  per  month,  except 
in  counties  of  more  than  33,000  inhabitants, 
where  the  salary  is  fixed  at  $125  per  month. 
It  is  true  that  such  deputy  is  appointed  by 
the  sheriff,  but  a  resolution  of  the  board  of 
county  commissioners  is  a  prerequisite  to 
such  appointment,  at  any  rate  if  the  public 
funds  are  sought  to  be  resorted  to.  It  is 
[242]  also  true  that  in  these  commissioner 
districts  where  a  salaried  deputy  is  not  locat- 
ed or  provided  for,  it  is  the  duty  of  the 
sheriff  to  appoint  at  least  one  deputy  without 
any  such  resolution,  but  the  statute  strictly 
fixes  his  compensation,  and  it  is  noticeable 
that  such  compensation  is  fixed  at  "such 
mileage  and  livery  fees  only  as  are  now  pro- 
vided by  law."  In  addition  to  this,  §  3524, 
provides  that  "in  case  of  any  emergency  the 
sheriff  shall  have  the  authority  to  appoint 
and  qualify  special  deputies  in  such  numbers 
as,  in  his  judgment,  the  conditions  may  re- 
quire, and  each  of  such  special  deputies  shall 
receive  as  compensation  for  hia  services  the 
sum  of  $3  per  day  and  the  same  mileckge  as 
aUotced  to  regular  deputies,  to  be  paid  by  the 
county.  The  sheriff  shall  have  the  sole  power 
of  appointing  and  removing  them  at  pleasure." 
The  language  of  these  two  sections  must  be 
taken  into  consideration  whei  construing 
§  3521,  and  no  one  can  read  them  without 
coming  to  the  conclusion  that  not  only  was  the 
deputy  sheriff  considered  by  the  legislature 
as  a  public  employee,  but  that  the  mileage 
was  considered  and  provided  as  a  means  of 
compensation  to  him  and  to  him  alone.  The 
closing  paragraph  of  §  3523  says:  ''Whose 
compensation  shall  be  such  mileage  and  livery 
fees  only  as  are  now  provided  by  law,"  wh^e 
in  §  3524  we  find  the  words:  "And  .  .  . 
such  special  deputy  shall  receive  as  compen- 
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fiation  for  his  serrices  the  sum  of  $3  per 
day  and  the  same  mileage  cw  allowed  to 
regular  deputies  to  be  paid  by  the  county." 

When  using  the  words,  ''as  allowed  to 
regular  deputies,"  the  legislature  must  be 
deemed  to  have  spoken  advisedly,  and  to  have 
given  their  own  construction  to  §  3521,  which 
was  part  of  the  same  general  act.  (Chapter 
275  of  the  Laws  of  1911.)  They  said:  "Al- 
lowed to  regular  deputies."  They  did  not 
say:  "Allowed  to  the  sheriflf  for  the  work 
and  travel  of  his  deputies." 

We  are  satisfied  that  the  deputy  is  entitled 
to  the  mileage  of  10  cents  per  mile  for  the 
distance  actually  and  necessarily  traveled, 
and  that  the  judgment  of  the  district  court 
should  be  affirmed.  In  coming  to  this  con- 
clusion we  are  not  only  stating  our  own 
opinions,  but  that  expressed  by  the  legal  de- 
partment of  this  state  in  at  least  three  writ- 
ten opinions.  One  of  these  opinions  was  filed 
on  January  10,  1913,  and  signed  by  Assistant 
Attorney  General  0.  L.  Young;  another  was 
filed  on  January  12,  1914,  and  was  signed  by 
Attornev  General  Andrew  Miller.  The  other 
was  filed  on  November  7,  1913,  and  was  signed 
by  Assistant  [243]  Attorney  General  John 
Garmody  and  Assistant  Attorney  General  Al- 
fred-Zuger  concurring. 

All  of  these  opinions  came  to  the  same  con- 
clusion that  we  have  reached  in  so  far  as  the 
question  as  to  whom  the  mileage  belongs,  and 
it  is  a  fact  worth  noticing  that  all  of  them 
were  filed  in  ample  time  for  the  legislature 
to  have  expressed  itself  upon  the  matter  at 
the  1915  session  if  the  opinions  as  filed  mis- 
stated its  intention.  See  Biannual  Report 
of  Attorney  General  for  1913-1914,  pages 
176,  177  and  181. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Goss,  J.  (dissenting) . — I  believe  the  legis- 
lature never  intended  to  place  deputy  sher- 
iffs, receiving  the  salary  provided  from  the 
county,  as  co-ordinate  officers  with  their  prin* 
cipal  and  entitled  to  the  mileage.  That  has 
always  gone  with  the  office  to  the  officeholder, 
the  principal.  The  main  opinion  quotes  but 
a  portion  of  the  statute.  It  is  significant 
that  the  statute  discriminates  between  salary 
and  mileage,  and  intentionally  so.  Both  the 
sheriff  and  his  deputies  are  paid  a  salary 
from  the  coimty.  That  signifies  nothing  as 
to  mileage,  a  separate  matter.  From  the 
salary  provisions  alone  it  cannot  be  said  that 
the  mileage  is  not  a  perquisite  of  the  office 
of  sheriff.  It  always  has  been,  and  the  mer« 
change  of  the  office  from  a  fee  paid  office 
to  a  salary  and  fee  paid  office  signifies  noth- 
ing as  to  mileage,  which  is  a  charge  in  the 
nature  of  fees.  For  years  before  this  statute 
the  sheriff's  office,  and  the  sheriff  as  the  in- 
cumbent thereof,  received  remuneration  from 


various  sources,  among  tliem  feea  for  service 
of  papers  now  turned  over  to  the  county; 
another  item  of  income  was  livery  hire,  a 
recognized  taxable  charge  wholly  independent 
of  mileage  and  in  the  nature  of  a  repayment 
for  disbursements  incurred,  but  in  reality,  as 
is  a  matter  of  common  knowledge,  a  consid- 
erable source  of  income  over  disbursements; 
another  source  of  revenue  to  the  office  and 
its  incumbent  was  mileage  at  10  cents  per 
mile  for  travel.  Whether  collected  of  private 
citizens  for  service  of  papers  or  of  the  coun- 
ty in  criminal  matters,  this  has  always  gone 
heretofore  to  the  sheriff,  and  not  to  the  depu- 
ties, except  as  the  principal  might  consent 
or  apportion  to  them  such  part  of  mileage 
earned  by  them  aa  he  might  see  fit  to  allow 
his  deputies  as  a  remuneration.  Then,  too, 
every  act  of  the  deputy  to  be  an  official  act 
must  be  done  in  the  name  of  the  sheriff  and 
constitute  the  sheriff's  act  alone.  In  law  the 
deputy  could  not  act  independent  [244]  of 
the  principal,  or  except  as  his  act  constituted 
that  of  the  principal.  Hence  he  was  not  re- 
quired to  give  a  bond  as  a  public  officer  to 
the  county  or  the  state,  but  instead,  recog- 
nizing the  principal's  liability  for  the  depu- 
ty's acts,  the  principal  is  empowered,  but  not 
required,  to  accept  the  deputy's  bond  to  him- 
self individually  merely,  as  indemnity  to  him 
for  acts  committed  by  the  deputy  in  his 
name,  or  for  which  he,  the  principal,  is  re- 
sponsible. Likewise  every  bill  for  mileage 
or  disbursements  incurred  by  the  deputy,  and 
otherwise. a  valid  charge  against  the  county 
or  an  individual,  muat  be  charged  in  the 
name  of  and  as  the  charge  of  the  principal 
against  the  county  or  the  individual,  and  for 
vrhich  charge  the  sheriff  or  his  bond  is  liable 
if  the  same  be  invalid.  In  all  such  matters 
such  an  officer  as  a  deputy  sheriff  is  un- 
known to  the  law,  and  it  still  is  nonexistent, 
except  as  to  salary  and  compensation.  It  is 
a  mere  employment.  The  incumbent  is  but 
the  deputy,  the  agent  if  you  please,  the  other 
self  of  the  principal,  the  sheriff;  but  yet 
under  the  holding  of  the  majority,  an  am- 
biguous statute  is  so  construed  as  to  fail  to 
recognize  the  effect  of  well-known  facts  and 
principles  of  law,  and  turn  over  to  the  deputy 
of  the  sheriff  mileage  accruing  as  a  recom- 
pense to  the  sheriff's  office.  If  the  mileage 
belongs  to  the  deputy  simply  because  he  per- 
formed his  principal's  duties  as  a  deputy  of 
the  principal,  then  consistency  in  reasoning 
requires  that  he,  though  not  an  officer  and 
but  a  mere  deputy  of  an  officer,  shall  never- 
theless present  his  bill  for  mileage  to  the 
county  commissioners,  regardless  of  the  ap- 
proval or  disapproval  of  the  principal  in  the 
performance  of  whose  duties  the  mileage  was 
incurred,  and  would  constitute  the  same  a 
charge  in  favor  of  the  deputy  individually 
and  against  the  county,  and  to  be  paid  not 
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by  the  county  to  the  sheriff's  office,  but  to 
the  individual  who  happened  to  be  deputy 
of  a  sheriff  and  performed  the  travel.  And 
.  this,  too,  when  such  individual  making  the 
charge  has  no  bond  to  the  county  to  insure 
against  overcharge  or  inflation  of  bills  on 
his  part.  The  county,  therefore,  being  obliged 
to  pay  him  independent  of  any  act  of  ap- 
proval or  disapproval;  from  the  sheriff,  the 
latter  can  escape  responsibility  for  the  acts 
of  his  deputy,  something  never  dreamed  of 
and  sufficient  in  itself  to  condemn  as  unsound 
the  opinion  of  the  majority  in  this  case.  The 
tendency  of  all  government  is  to,  in  every 
instance,  have  responsibility  fixed  upon  a  re- 
sponsible head.  This  decision  flies  in  the 
teeth  of  this  principle. 

Nor  is  it  enough  to  say  that  the  statute 
can  be  read  to  support  the  [245]  opinion  as 
written.  It  is  the  legislative  intent  that  is 
the  inquiry,  to  be  determined  under  the 
known  usage  and  custom  theretofore  prevail- 
ing in  the  sherilTs  office  concerning  the  mat- 
ters covered  by  the  legislation  in  question. 
And  when  so  considered  and  the  whole  statute 
read  together,  it  is  wholly  unnecessary  (1) 
to  assume  that  the  deputy  of  this  particular 
officer  should  be  considered  as  an  independent 
official  possessing  rights  of  compensation 
from  the  income  of  the  office  of  his  prin- 
cipal, and  to  that  extent  co-ordinate  and 
independent  of  the  principal,  as  illustrated 
by  this  suit  by  the  deputy  against  the  prin- 
cipal for  a  portion  of  the  income  of  that  office 
under  a  claim  of  individual  ownership  of  it; 
and  (2)  it  is  wholly  unnecessary  to  assume 
that,  because  the  statutes  have  in  terms  au- 
thorized a  charge  by  the  deputies  as  well  aa 
the  sheriff  of  mileage,  that  it  was  thereby 
intended  to  do  more  than  to  empower  the 
deputy  to  make  such  a  charge  in  the  name 
of  his  principal  and  for  the  office.  On  the 
contrary,  the  opinion  assumes  that  because 
the  deputies  are  authorized  to  charge,  by  the 
language  "shall  be  allowed  10  cents  per  mile 
for  each  and  every  mile  actually  and  nec- 
essarily traveled  in  the  performance  of  any 
of  their  official  duties,"  that  they  there- 
by own  and  can  appropriate  such  mileage 
to  themselves.  No  other  deputy  of  any 
county  official,  though  authorized  to  charge, 
can  thus  -  assume  ownership  of  the  funds 
of  his  principal.  It  is  true  that  by  chap- 
ter 270  of  the  Session  Laws  of  1913  the 
legislature  amended  the  1911  statute  to  pro- 
vide for  the  appointment  of  other  than  sala- 
ried deputies.  Certainly  until  this  amend- 
ment, it  could  not  be  said  that  deputies  were 
entitled  to  mileage  as  against  their  principal. 
The  portion  of  that  statute  emphasized  in 
the  majority  opinion  as  all  controlling  reads : 
"Provided  that  the  sheriff  shall  appoint  in 
each  commissioner  district  of  his  county, 
except  in  commissioner  districts  where  a  sala- 


ried deputy  is  located,  at  least  one  deputy 
whose  compensation   shall   be   such   mileage 
and  livery  fees  only  as  are  now  provided  by 
law."     The   reason   for   this   amendment  is 
easy  to  find.    The  primary  object  uppermost 
in  the  legislative  mind  was  that  there  should 
be  one  deputy  in  each  commissioner  district 
to  keep  down  mileage  and  for  the  convenience 
of    its   citizens.      Recognizing   that    salaried 
deputies  could  not  be  appointed  from  each 
commissioner  district,  this'  provision  for  com- 
pensation was  made  for  the  nonsalaried  ones 
residing  away  from  the  county  seat,  and  they 
were  given  "such  mileage  and  livery  fees  only 
as  are  now  provided  by  law."    The  purpose 
of  this  [246]  provision  was  twofold,  to  pre- 
vent  their  getting  a  salary   as   some  other 
deputies  were  paid,  and  still  at  the  same 
time  give  them  some  remuneration,  was  the 
intent.    There  is  nothing  in  this  from  which 
it  must  be  said,  or  must  follow,  that  the 
salaried  deputies  must  be  used  the  same  way 
and  be  permitted  to  appropriate  the  mileage 
coming  to  the  sheriff's  office,  simply  because 
they  have  performed  the  duties  of  that  office 
by  travel  while  upon  a  salary  from  the  coun- 
ty.    If  presumptions  are  to  be  indulged  in 
on  this  question,  the  natural  one  would  seem 
to  be  in  accord  with  the  plain   English   of 
the  act,  that  the  legislature  has  purposely 
distinguished  between  deputies   and  created 
salaried  and  nonsalaried  deputies,  the  former 
recompensed   by   the   county,   the   latter   by 
mileage  and  livery  fees.    If  it  can  be  inferred 
that  because  the  nonsalaried  deputies  are  en- 
titled to  mileage,  that  the  salaried  ones  must 
be,   the   same   reasons   would   say   that  the 
salaried  deputies  are  entitled  to  livery  fees 
of  the  sheriff's  office  as  well  as  mileage,  even 
though  the  principal  furnished  the  automo- 
bile or  livery  with  which  the  mileage  was 
earned.     If  it  be  said  that  this  cannot  be 
because  livery  can  be  no  more  than  a  mere 
recompense  for  disbursements,   the  reply   is 
that  by  the  statute  itself  it  is  denominated 
"fees"  by  the  following  words,  "at  least  one 
deputy,   whose   compensation    shall   be   such 
mileage  and  livery  fees  only  as  are  now  pro- 
vided  by   law."     The   legislature   has   thus 
recognized  that  the  livery  bill  allowed  on  the 
mileage  basis  may  contain   more  than   dis- 
bursements, and  may  amount  to  fees.    If  the 
mileage  goes  to  the  salaried  deputy  simply 
because  the  unsalaried  one  is  so  recompensed, 
the  "livery  fees**  go  by  the  same  proviso  to 
the  deputy.     But  nothing  of  the  kind  was 
Intended,   and  the  ioregoing  but  illustrates 
the  fallacy  of  the  reasoning  and  unsoundness 
of  the  majority  opinion  in  construing  these 
acts  with  no  reference  to  the  practice  I  be- 
lieve to  have  prevailed  in  the  various  offices 
of  sheriff  in  the  many  counties  of  this  state. 
This  deputy  suing  was  a  salaried  one  under 
the  stipulation,  and  earned  this  mileage  in 
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performing  the  duties  of  the  office  of  his  prin- 
cipal, and  in  my  opinion  the  mileage  belongs 
to  the  principal,  and  not  to  the  deputy.  The 
contrary  holding  of  the  majority  invites  a 
lawsuit  against  not  only  the  sheriffs,  but  the 
county  as  well,  by  every  discharged  or  dis- 
gruntled deputy  sheriff.  It  is  a  standing 
invitation  for  every  deputy  to  present  bills 
in  his  own  name  against  the  counties,  who 
must  deal  with  him,  a  mere  employee,  on 
the  basis  of  an  official,  but  without  a  bond. 
It  permits  every  sheriff  [247]  to  disclaim 
responsibility  on  hi's  bond  every  time  his 
deputy  desires  to  mulct  the  county  for  mile- 
age. It  changes  the  relation  of  the  deputy 
to  his  principal,  making  him  to  a  large  ex- 
tent independent  of  the  official  at  whose 
pleasure  he  holds  his  office.  All  this  was 
never  intended,  and  should  not  be  held  as 
the  declared  intent  of  the  legislature  if  the 
statutes  are  ambiguous ;  and  to  my  mind  they 
are.  The  question  is  not  free  from  doubt, 
except  when  viewed  in  the  light  of  the  con- 
duct of  the  particular  office  prior  to  these 
statutes,  when  it  would  seem  to  be  plain. 
The  holding  should  be  the  other  way,  and 
this  case  should  be  reversed.  I  am  author- 
ized to  say  that  Justice  Burke  concurs  in 
this  dissent. 
Eehearing  denied  March  13,  1916. 

NOTE. 

Ricbt  to  Fee  ov  Allowanee  as  between 
OAeev  and  Deputy. 

While  the  right  to  a  fee  or  allowance  as 
between,  a  public  officer  and  his  deputy  de- 
pends on  the  wording  of  the  particular  stat- 
ute making  provision  therefor,  there  appears 
to  be  a  decided  leaning  in  the  few  cases  in 
which  the  question  has  arisen  in  favor  of  a 
construction  holding  the  right  to  exist  in  the 
officer  and  not  in  his  deputy  where  the  stat- 
ute is  not  clear  on  the  subject. 

In  arriving  at  this  conclusion,  the  courts, 
in  effect,  hold  that  the  incumbent  of  an  office 
is  responsible  for  the  proper  performance  of 
the  duties  thereof  whether  performed  by  him- 
self or  by  his  deputy  and  that  appropria- 
tions of  money  necessary  to  make  effective 
the  purposes  of  the  legislature  in  creating  the 
office,  which  include  compensation  and  reim- 
bursement for  subordinates,  are  made  for  the 
office  and  payable  to  the  incumbent  as  the 
recognized  head  thereof,  who  is  liable  to  the 
government  on  his  bond  for  the  proper  dis- 
bursement of  the  fund.  Wintermute  v. 
Smith,  1  Bond  210,  30  Fed.  Cas.  No.  17,897; 
Powell  v.  U.  S.  60  Fed.  687.  See  also  U.  S. 
V.  Fitzsinunons,  60  Fed.  381;  Sargent  v.  La 
Plata  County,  21  Colo.  158,  40  Pac.  366  j 
Mattoon  v.  Kidd,  7  Mass.  33;  Burns  v.  Wal- 
dron,  71  W.  •  Va.  514,  76  S.  E.  894.    Compwre 


the  reported  case  and  Gaston  v.  Fitzsimmona, 
1  Ga.  L.  Rep.  116. 

In  Powell  v.  U.  S.  supra,  the  action  was 
for  compensation  claimed  by  the  plaintiff  to* 
be  due  him  for  services  rendered  as  a  deputy 
United  States  marshal.  The  court  decided 
that  no  privity  of  contract  existed  between 
the  parties  to  the  action  which  entitled  the 
plaintiff  to  sue,  as  under  the  construction 
placed  on  the  statute  making  allowsmce  for 
hire  of  deputies  the  allowance  was  made  to 
the  United  States  marshal  and  not  to  his 
deputies,  who  were  employed  by  him.  In  so 
holding  it  was  said:  "Section  841,  Rev.  St, 
provides  compensation  for  the  marshal  'and 
a  proper  allowance  to  his  deputies,'  and 
says:  'The  allowance  to  any  deputy  shall 
in  no  case  exceed  three-fourths  of  tiie  fees- 
and  emoluments  received  or  payable  for  the^ 
services  rendered  by  him,  and  may  be  reduced 
below  that  rate  by  the  attorney-general  when- 
ever the  returns  show  such,  rate  to  be  unrea- 
sonable.' With  the  limitation  that  he,  the 
deputy  marshal,  is  not  to  receive  more  than 
three-fourths  of  the  fees  received  or  payable- 
for  the  services  rendered  by  him,  he  may 
have  any  contract  with  the  marshal  for  his 
compensation  which  they  may  see  fit  to- 
make;  but  the  fees  go  to  the  marshal,  wheth- 
er earned  by  him  in  person  or  by  deputy.- 
The  accounts  of  the  deputy  for  services  ren- 
dered go  into  the  account  of  the  marshal  as- 
vouchers  for  money  paid  out  by  him  in  the- 
execution  of  process,  and  are  so  presented 
and  allowed  by  the  court,  and  audited  by  the- 
accounting  officers  of  the  treasury  department 
at  Washington.  .  .  .  Not  that  the  fees- 
are  payable  to  the  deputy;  that  is  not  the 
word  of  the  statute,  and  the  language  em- 
ployed seems  to  exclude  such  an  idea.  The- 
most  that  can  be  said  is  that  the  deputy  has 
an  interest  in  the  fees  of  the  marshal,  and 
the  limitation  of  three-fourths  to  the  deputy 
(one-fourth  going,  to  the  marshal,  doubtless 
in  consideration  of  his  responsibility)  may 
be  reduced  by  the  attorney  general,  showing 
that  in  contemplation  of  the  law  there  can 
be  no  severance  or  division  of  interest  in  the- 
fees  between  the  marshal  and  his  deputies 
for  which  each  can  severally  make  claim,  but 
the  fees  (the  fees  and  emoluments  of  thfr 
office)  go  to  the  marshal,  and  he  is  provided 
with  an  allowance  from  which  he  pays  his 
deputies  for  their  services.  It  seems  clear 
from  a  consideration  of  the  statutes  <m  the 
subject,  and  the  manner  in  which  the  ac- 
counts of  the  marshal  are  made  up  and  set- 
tled by  the  accounting  officers  of  the  treasury 
department,  that  the  deputy  marshals  are- 
not  employed  by  the  government,  and  have- 
no  contract,  either  express  or  implied,  with 
the  United  States  in  virtue  of  which  they 
ean  maintain  suit  for  services  rendered  ixk 
the  execution  of  the  process." 
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In  Wintermute  ▼.  Smith,  1  Bond  210,  30 
Fed.  Cas.  No.  17,897,  in  holding  that  the 
fees  lor  services  performed  by  a  deputy  mar- 
shal properly  belong  to  the  marshal,  the 
40urt  said:  "It  seems  that  there  has  been 
a  full  settlement  of  the  marahars  fees  l>y  the 
plaintiff  in  all  these  cases,  who  holds  re- 
ceipts for  the  payment  of  them,  embracing 
a  release  from  all  further  liability  to  the 
marshal  for  his  fees.  There  can  be  no  doubt 
the  fees  belong  legally  to  the  marshal,  and 
he  controls  them,  though  the  service  is  ren- 
dered by  a  deputy.  All  writs  are  directed 
to  the  marshal,  and  he  is  supposed  to  serve 
them,  and  the  writs  are  returned  by  the 
marshal  as  served  by  deputy.  ...  I  sup- 
pose, .  .  .  the  clerk  would  be  justified  in 
making  an  entry  in  such  case,  that  the  mar- 
shal's fees  for  the  service  in  question  had 
been  satisfied.  The  marshal's  receipt  would 
be  sufficient  authority  for  this.  [The  depu- 
ty's] remedy  for  compensation  for  his  serv- 
ives  is  against  the  marshal  for  whom  he 
performed  tiie  services." 

In  Sargent  ▼.  La  Plata  County,  21  Colo. 
158,  40  Pac.  366,  a  sheriff  sued  for  reim- 
bursement of  fees  and  allowances  for  expenses 
paid  to  a  deputy.  The  court  said:  ''A 
deputy  sheriff  served  the  writ.  The  com- 
pensation prescribed  is  given  for  the  service, 
whether  performed  by  the  sheriff  or  his  depu- 
ty; and  out  of  such  fees  the  sheriff  must»  if 
tiie  writ  is  served  by  his  deputy,  compensate 
the  latter." 

In  Burns  v.  Waldron,  71  W.  Va.  614,  76 
8.  JL  894,  the  court,  in  holding  that  a  com- 
mission allowed  by  statute  for  the  collection 
•of  capitation  taxes  was  intended  for  the 
chief  incumbent  of  an  office,  the  chief  asses- 
sor, said:  ''The  question  in  the  case  is.  Does 
the  conunission  belong  to  the  chief  assessor 
•collected  by  an  assistant  in  the  assistant's 
territory,  or  to  the  assistant  collecting  it? 
Section  9,  Code,  cb.  29,  serial  section  680 
of  Supplement  of  1909,  requires  the  assessor 
to  apportion  the  territory  of  the  county  for 
assessment  for  taxes  between  himself  and  his 
assistants,  thus  giving  the  assistants  sepa- 
rate assessment  sections.  It  is  argued  that 
this  gives  the  assistant  his  territory,  sepa- 
Tates  it  from  the  balance,  and  gives  him  sole 
power  of  collection  therein,  with  power  of 
distress  to  compel  payment  the  same  as  rests 
in  the  chief  assessor,  and  he  performs  the 
work,  and  he  is,  as  to  his  section,  the  sole 
assessor  and  sole  collector,  and  the  right  to 
this  commission  attaches  to  him,  without  re- 
quirement on  him  to  account  to  his  chief 
iherefor.  We  do  not  concur  in  this  view. 
'What  is  an  assistant  assessor?  He  is  only 
a  deputy,  an  agent  and  employee  of  the  as- 
sessor. .  .  .  He  is  appointed  by  the  as- 
sessor, and  is  removable  by  him.  He  is  a 
-subordinate.  He  acts  for  t*he  assessor,  and 
1he  reward,  so  far  as  commission  goes,  is 


that  of  his  principal.  Note  that  section  63 
does  not  separate  the  commission  and  give 
part  to  the  assistant,  nor  does  any  other 
section.  On  the  contrary,  that  section  says 
that  the  chief  assessor  shall  account  to  the 
auditor  for  capitation  taxes,  deducting  such 
commission.  Thus,  the  section  gives  it  to  the 
chief  assessor." 

However,  where,  during  the  interim  fol- 
lowing the  death  of  a  sheriff  and  the  ap- 
pointment of  his  successor,  the  deputy  sher- 
iff was  required  by  statute  to  perform  the 
duties  of  the  sheriff,  it  was  held  in  McKellar 
V.  Henderson,  27  Grant's  Ch.  (U.  C.)  181, 
that  the  deputy  sheriff  was  entitled  to  the 
fees  of  the  office  of  sheriff  received  during 
that  period,  notwithstanding  no  provision 
was  made  in  the  statute  for  compensation  for 
the  services  so  performed. 

Also  in  Locke  v.  Belknap  County,  71  N. 
H.  208,  61  Atl.  914,  a  person  appointed  "depu- 
ty jailor"  by  a  sheriff  and  having  "in  the 
sheriff's  absence  or  disability"  the  legal  "cus- 
tody of  the  jail  and  the  prisoners  therein" 
by  virtue  of  an  act  of  the  legislature,  was 
held  to  be,  "so  far  as  the  sheriff  is  concerned," 
a  jailor  within*  the  meaning  of  the  statute 
and  as  such  entitled  to  a  fee  "for  receiving 
a  prisoner  into  custody  and  discharging 
him.'* 


V. 

FOOLC  ET  AL. 

Khode  Island  Supreme  Court — April  14,  1916. 
37  B.  J.  4S9!  93  Atl.  736. 


Anotlons    —   By-Mddins   -*   Efteot    on 
Sale. 

Where  an  owner  does  not,  at  a  sale  by 
auction,  announce  his  intention  to  bid,  by- 
bidding  is  illegal,  and  he  cannot  hold  a  pur- 
chaser where  the  price  has  been  run  up  by 
means  thereof,  and  this  rule  is  adopted  by 
Sale  of  Goods  Act  (Gen.  Laws  1909,  c.  262), 
§  5. 
Bisbts  of  Hicbast  Bona  Fide  Bidder, 

A  bid  at  auction  for  the  sale  of  real  estate, 
without  notice  of  reservation,  is  but  an  offer 
to  purchase  and  not  an  acceptance  of  an  of- 
fer, and  where  a  bid  is  not  accepted,  there  is 
no  contract,  and  the  knocking  down  of  the 
property  on  a  higher  bid  made  by  an  agent 
of  the  owner  must  at  least  be  given  the  effect 
of  a  withdrawal  of  the  property  from  sale. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  counties:  Tanner,  Judge. 
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Action  by  John  R.  Freeman,  plaintiff, 
against  Charles  P.  Poole  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed). 

George  Hurley  and  Tillinghast  d  Collins 
for  appellant. 

Edward  C,  Stineaa  and  AyUworth  Broum 
for  respondent. 

[490]  Baker,  J.— This  is  a  bill  in  equity 
for  specific  performance  brought  by  John  R. 
Freeman,  of  Providence,  in  this  state,  against 
Charles  P.  Poole,  of  Philadelphia,  in  the 
state  of  Pennsylvania,  and  John  O.  Brigham, 
of  said  Providence. 

The  bill  alleges  that  said  Poole,  on  the 
27th  day  of  September,  1913,  was  the  owner 
of  a  certain  tract  of  land  in  said  Providence, 
described  in  the  bill;  that  he  by  his  agent 
Brigham  offered  said  tract  of  land  for  sale  at 
public  auction  without  notice  of  any  reserve; 
that  through  his  agent  Brigham  he  employed 
Frank  J.  Kinney,  a  public  auctioneer,  to  con- 
duct said  auction  sale;  that  the  sale  was 
advertised  to  take  place  on  the  premises  or 
said  27th  day  of  September,  at  twelve  o'clock 
noon;  that  in  accordance  with  said  advertise- 
ment the  auctioneer  with  the  consent  and 
under  the  direction  of  the  defendant  Poole 
offered  said  property  for  sale  at  public  auc- 
tion on  the  premises  on  said  date  to  the 
highest  bidder  without  reservation  and  called 
for  bids  for  the  same;  that  ^ames  H.  Hurley, 
agent  of  the  complainant,  and  others  were 
bidders  at  said  sale;  that  said  Hurley  made 
a  bid  in  behalf  of  the  complainant  of  sixteen 
cents  per  square  foot  on  said  tract  of  land 
represented  by  the  auctioneer  to  contain 
50,180  square  feet;  that  the  bid  was  recog- 
nized by  the  auctioneer  and  at  the  request 
of  said  Hurley  was  registered  and  written 
down  by  the  auctioneer  in  his  book;  that 
another  bid  or  other  bids  were  made  at  said 
sale  after  said  bid  of  sixteen  cents;  that  the 
defendant  John  O.  Brigham  was  present  and 
acted  as  the  agent  of  the  owner,  the  defend- 
ant Poole,  at  said  sale;  and  as  such  agent 
made  a  bid  of  nineteen  cents  a  foot;  that 
said  tract  of  land  was  knocked  down  and 
declared  sold  by  the  auctioneer;  that  he  en- 
tered in  his  book  the  name  of  John  O.  Brig- 
ham as  purchaser,  but  that  in  fact  the  bid 
of  John  O.  Brigham  and  all  other  bids  made 
after  the  bid  of  sixteen  cents  per  square  foot 
were  [491]  fictitious  bids  made  by  the  agents 
of  the  owner  of  said  property;  that  complain- 
ant's bid  of  sixteen  cents  per  square  foot  was 
the  highest  bona  fide  bid  made  at  said  auc* 
tion  sale  and  that  a  contract  was  thereby 
made  and  entered  into  by  and  between  the 
complainant  as  the  highest  bona  fide  bidder 
and  the  defendant  Poole  by  the  terms  of 


which  the  complainant  agreed  to  buy  of  the- 
defendant  Poole  and  said  Poole  in  consider- 
ation thereof  agreed  to  sell  said  tract  of  land 
to  the  complainant  for  the  sum  of  $8,028.80; 
that  the  complainant  on  the  declaration  of 
sale  by  the  auctioneer  then  and  there  ten- 
dered him  five  per  cent  of  the  purchase  price 
as  required  by  the  terms  of  sale,  which  ten- 
der the  auctioneer  then  and  there  refused  to 
accept;  that  the  terms  of  sale  provided  that 
a  deed  conveying  said  tract  of  land  would  be 
delivered  to  the  purchaser  at  the  office  of  the 
auctioneer  on  the  7th  day  of  October,  1913, 
on  the  payment  of  the  purchase  price  in  cash 
on  or  before  that  day;  that  on  said  7th  day 
of  October  the  complainant,  at  the  auction- 
eer's office,  tendered  to  the  auctioneer  a9 
agent  of  the  defendant  Poole  $8,028.80  in. 
good  legal  tender,  which  moneys  the  auction- 
eer in  behalf  of  said  Poole  refused  to  accept; 
that  the  complainant  at  the  same  time  de- 
manded a  deed  conveying  said  tract  of  land 
and  that  the  auctioneer  in  behalf  of  said 
Poole  refused  to  give  a  deed  to  the  com- 
plainant. 

The  bill  contains  various  other  allegations- 
unnecessary  to  be  recited  at  the  present  time. 

The  death  of  John  O.  Brigham  on  Novem- 
ber 7th,  1913,  is  suggested  on  the  record. 

The  defendant  Poole  demurred  to  the  bill 
and  also  filed  a  plea  that  the  alleged  contract 
was  never  reduced  to  writing  or  signed  by 
him  or  by  any  person  lawfully  authorized  by 
him  so  to  do  within  the  meaning  of  Section 
6  of  Chapter  283  of  the  General  Laws  of 
1909.  The  grounds  of  demurrer  are  first,  that 
it  appears  by  the  bill  that  no  contract  was- 
ever  made  between  the  complainant  and  the 
respondent  entitling  the  complainant  to  the 
relief  prayed  for;  second,  that  the  employing 
of  puffing  or  by-bids  did  not  operate  to  con- 
summate [492]  the  contract  between  the  com- 
plainant and  the  respondent  where  the  for- 
mer's bid  was  never  accepted,  so  as  to  entitle 
the  complainant  to  specific  performance  by 
the  respondent;  and  third,  that  the  employ- 
ing of  puffing  or  by-bids  at  an  auction  sale 
does  not  in  itself  entitle  the  complainant  to- 
specific  performance  by  the  respondent. 

The  case  waa  heard  in  the  Superior  Court 
on  the  demurrer  which  was  sustained.  The 
case  is  here  on  complainant's  appeal  from  the 
decision  on  the  demurrer. 

As  this  is  a  bill  for  the  specific  perform- 
ance of  a  contract  by  the  respondent  Poole 
to  sell  the  real  estate  in  question  to  the  com- 
plainant the  precise  question  presented  for 
consideration  is  whether  or  not  the  facts  aa 
stated  in  the  bill  show  the  existence  of  such 
a  contract.  This  involves  an  inquiry  into  the 
nature  of  a  sale  at  auction,  both  when  and 
how  at  such  sale  the  owner  and  the  bidder 
effect  and  complete  the  contractual  relation 
of  vendor  and  vendee.     The  counsel  for  the 
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complainant  have  with  great  thoroughness 
inrestigated  and  ahown  by  English  amd  Amer- 
ican decisions  the  significance  of  by-bidding 
or  puffing  bids  at  auction  sales  as  a£fecting 
the  rights  and  liabilities  of  a  purchaser  at 
such  sales,  showing  in  the  early  decisions 
some  difference  in  the  effect  as  considered  in 
law  or  equity,  with  the  final  general  accept- 
ance of  the  strict  rule  of  the  law  courts  that 
such  bidding  is  illegal.  It  would  serve  no 
useful  purpose  te  discuss  this  matter  at  length 
in  the  present  case  as  the  law  in  relation 
thereto  is  generally  well  settled. 

The  question  was  considered  in  Hartwell 
V.  Gumey,  16  R.  I.  78,  13  Atl.  113,  where  on 
page  79  the  court  says:  "But,  in  our  opin- 
ion, the  rule,  which  is  the  more  authorita- 
tively established,  is,  that  by-bidding  is  il- 
legal, and  that  the  vendor  cannot  hold  the 
purchaser  where  the  price  has  been  run  up 
by  means  thereof."  That  is  the  law  in  this 
state  applicable  to  all  cases  where  the  owner 
has  not  at  the  sale  announced  his  intention 
to  bid.  In  so  far  as  this  rule  relates  to  the 
"Sale  of  Goods"  by  auction  it  is  now  embodied 
in  Section  5  of  Chapter  262  of  the  General 
Laws  of  Rhode  Island  of  1909,  [493]  as  fol- 
lows: "Sec.  5.  In  the  case  of  a  sale  by  auc- 
tion" .  .  .  "(4)  Where  notice  has  not 
been  given  that  a  sale  by  auction  is  subject  to 
a  right  to  bid  on  behalf  of  the  seller,  it  shall 
not  be  lawful  for  the  seller  to  bid  himself  or 
to  employ  or  induce  any  person  to  bid  at  such 
sale  on  his  behalf,  or  for  the  auctioneer  to 
employ  or  induce  any  person  to  bid  at  such 
sale  on  behalf  of  the  seller  or  knowingly  to 
take  any  bid  from  the  seller  or  any  person 
employed  by  him.  Any  sale  contravening  this 
rule  may  be  treated  as  fraudulent  by  the 
buyer." 

The  elaim  of  the  complainant  that  a  con- 
tractual relation  between  him  and  the  re- 
spondent Poole  exists,  briefly  stated  seems  to 
be  that  the  offer  to  sell  said  land  at  auction 
without  notice  of  any  reserve  was  an  offer 
to  sell  to  the  highest  bidder;  that  his  bid 
was  the  highest  bona  fide  bid  and  as  such  an 
acceptance  of  the  offer  to  sell  making  the 
contract  complete;  that  the  receiving  of  the 
higher  puffing  bids  by  the  auctioneer  and  his 
knocking  down  the  premises  to  one  of  these 
pu£5ng  bidders  as  purchaser  did  not  affect  the 
complainant's  rights  because  of  the  fraudu- 
lent character  of  such  bids  and  that  the  fall 
of  the  hammer  was  only  significant  of  the 
fact  that  the  auctioneer  would  wait  for  no 
further  bids.  In  its  lowest  terms  the  question 
is  this:  Is  a  bid  at  an  action  sale  an  offer 
or  the  acceptance  of  an  offer?  The  complain- 
ant's claim  is  that  his  bid  was  the  acceptance 
of  an  offer.  The  respondent's  claim  is  that 
the  bid  Was  an  offer  not  accepted  by  him. 

There  is  some  ground  for  complainant's 
claim,   although  he  admits  his   inability  to 


cite  any  case  squarely  upholding  it.  The 
case  is  apparently  an  unusual  one.  It  is  at 
least  novel  in  the  courts  of  this  state.  The 
claim  seems  to  rest  chiefly  on  dicta  found  in 
some  cases  suggesting  and  perhaps  recogniz- 
ing a  theory  never  as  yet  directly  applied  in 
any  case.  Langdell  seems  to  be  the  only  one 
among  text-writers  holding  this  theory  and 
his  statement  shows  that  it  is  what  (in  his 
opinion)  the  law  should  be  rather  than  what 
it  is,  for  after  referring  to  the  decision  in 
Payne  v.  Cave,  3  T.  R.  (Eng.)  148  (to  be 
considered  herein  later)  that  a  bid  at  an 
auction  is  an  [494]  offer  accepted  by  knock- 
ing down  the  hanfimer  and  suggesting  that . 
"perhaps  it  is  too  late  to  question  the  cor- 
rectness of  this  decision"  goes  on  to  say  in 
his  summary  at  the  end  of  volume  2  of  his 
Cases  on  Contracts,  on  page  997:  "On  prin- 
ciple, however,  it  is  open  to  much  doubt.  The 
true  view  seems  rather  to  be,  that  the  seller 
makes  the  offer  when  the  article  is  put  up, 
namely,  to  sell  it  to  the  highest  bidder ;  and 
that,  when  a  bid  is  made,  there  is  an  actual 
sale  subject  to  the  condition  that  no  one  else 
shall  bid  higher." 

In  Bexwell  v.  Christie,  1  Cowp.  (Eng.) 
395  (1776)  the  plaintiff  brought  an  action 
on  the  case  against  an  auctioneer  to  recover 
damages  for  selling  a  horse  at  auction  for 
less  than  £7  contrary  to  plaintiff's  directions 
"not  to  let  it  go  under  ;615."  The  conditions 
of  the  sale  were  "that  the  goods  should  be 
sold  to  the  best  bidder."  Held,  that  plaintiff 
could  not  recover.  Lord  Mansfield  said  in 
the  course  of  the  Opinion:  "What  is  the 
nature  of  a  sale  at  auction?  It  is  that  the 
goods  shall  go  to  the  highest  real  bidder. 
But  there  would  be  an  end  of  that  if  the 
owner  might  privately  bid  upon  his  own 
goods.'  This  is  the  first  case  to  clearly  an- 
nounce the  doctrine  that  by -bidding  is  a 
fraud  on  the  public  and  will  vitiate  a  sale. 

But  the  complainant  seems  to  rely  largely 
upon  Warlow  v.  Harrison  (1859)  1  El.  &  El. 
295,  309,  102  E.  C.  L.  295,  309,  as  in  his 
brief  he  says  that  in  that  case  "the  funda- 
mental question  was — did  the  plaintiff  have 
any  standing  since  the  property  was  knocked 
down  to  another,  that  other  being  a  fraudu- 
lent bidder?"  As  so  much  importance  is  giv- 
en this  case,  it  will  be  considered  at  length. 

The  facts  in  that  case  quite  closely  resem- 
ble those  in  this.  The  Warlow  case  was  an 
action  to  recover  damages  for  breach  of 
contract.  The  facts  differ  in  that  in  the 
Warlow  case  the  sale  was  advertised  to  be 
"without  reserve"  while  in  the  present  case 
no  announcement  whatever  as  to  reservation 
was  made.  The  expressions  in  the  bill  "with- 
out notice  of  any  reserve"  arid  "offered  .  .  . 
to  the  highest  bidder  without  reservation" 
are  construed  by  us  to  mean  [495]  that  the 
owner  gave  no  notice  of  the  reservation  of  a 
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right  to  bid  and  not  as  meaning  that  he 
announced  that  the  sale  would  be  ^'without 
reserve"  or  **to  the  highest  bidder."  This  is 
the  construction  given  by  the  parties  in  their 
argument. 

In  the  English  case  the  plaintiff  bid  60 
guineas  and  the  owner,  a  Mr.  Henderson,  bid 
61  guineas.  Warlow  being  informed  that  the 
owner  was  the  last  bidder  refused  to  bid 
again  and  the  horse  was  knocked  down  to  the 
owner.  Warlow,  claiming  to  be  the  highest 
bona  fide  bidder,  tendered  the  amount  of  his 
bid  to  the  auctioneer  and  demanded  the  horse. 
The  auctioneer  refused  to  receive  the  money 
or  to  deliver  the  horse,  saying  that  he  had 
knocked  the  horse  down  to  the  highest  bidder. 
The  plaintiff  alleged  that  he  was  the  highest 
bidder  and  that  the  defendant  became  and 
was  his  agent  to  complete  the  contract;  that 
he  had  refused  to  do  so  and  that  in  conse- 
quence the  plaintiff  had  been  deprived  of  the 
benefit  of  his  contract  and  had  incurred  di- 
vers expenses.  The  defendant  pleaded  (1)  not 
guilty;  (2)  that  the  plaintiff  was  not  the 
highest  bidder;  (3)  that  defendant  did  not 
become  plaintiff's  agent.  The  plaintiff  ob- 
tained a  verdict  but  the  Court  of  Queen's 
Bench  ordered  a  nonsuit,  on  the  ground  that 
the  issue  as  to  the  third  plea  had  not  been 
sustained  by  the  plaintiff.  Lord  Campbell, 
C.J.,  in  delivering  the  judgment  of  the  court 
said:  "The  plaintiff's  counsel  argued  that, 
as  soon  as  the  plaintiff  had  bid  for  the  mare, 
the  defendant,  as  auctioneer,  became  hie 
agent  to  complete  the  contract  for  the  pur- 
chase, and  that  the  defendant  was  guilty  of  a 
breach  of  duty  in  failing  to  do  so.  This 
ingenious  reasoning  rests  entirely  upon  the 
decision  that,  if,  after  an  article  put  up  to 
be  sold  by  auction  is  knocked  down  to  the 
highest  bidder,  the  auctioneer  at  his  request, 
signs  a  memorandum  of  the  agreement  to 
purchase,  this  is  a  sufficient  memorandum 
of  the  agreement  to  bind  the  purchaser.  But 
the  auctioneer  is  the  agent  of  the  purchaser 
for  this  purpose  only;  and  he  becomes  so 
only  when  there  is  a  contract  of  sale  by  the 
acceptance  of  the  bidding,  [496]  which  is 
usually  declared  when  the  liammer  is  knocked 
down.  Then  the  purchaser,  or  his  repre- 
sentative, being  present,  authorizes  the  auc- 
tioneer to  sign  the  memorandum.  But,  till 
the  hanmier  goes  down,  the  auctioneer  is 
exclusively  the  agent  of  the  vendor.  Mr. 
Spooner  contended  that  from  the  commence- 
ment of  a  sale  by  auction  the  auctioneer  is  in 
the  situation  of  a  broker  or  middleman  be- 
tween the  vendor  and  the  purchasers,  as  the 
common  agent  of  both;  that  he  is  the  agent 
of  the  bidder  to  receive  the  bidding;  that  the 
bidder  is  a  conditional  purchaser;  that,  where 
the  sale  by  the  conditions  is  without  reserve, 
the  bidder  is  absolutely  the  purchaser  unless 
there  be  a  bona  fide  higher  bidding;  and  that 


the  auctioneer,  in  conBideration  of  the  bid- 
ding by  which  the  commission  will  come  to 
him,  promises  the  highest  bidder  to  knock 
down  the  article  to  him^  and  to  do  all  that  is 
necessary  to  complete  the  sale.  But  this 
reasoning  is  wholly  at  variance  with  the  case 
of  Payne  v.  Cave,  which  has  been  considered 
good  law  for  nearly  seventy  years.  That 
case  decided  that  a  bidding  at  an  auction,  in- 
stead of  being  a  conditional  purchase,  is  a 
mere  offer;  that  the  auctioneer  is  the  agent 
of  the  vendor;  that  the  assent  of  both  parties 
is  necessary  to  the  contract;  that  this  assent 
is  signified  by  knocking  down  the  hammer; 
and  that,  till  thm,  either  party  may  retract. 
This  is  quite  inconsistent  with  the  notion 
of  a  conditional  purchase  by  a  bidding,  and 
with  the  notion  of  there  being  any  personal 
promise  by  the  auctioneer  to  the  bidder  that 
the  bidding  of  an  intending  purchaser  shall 
absolutely  be  accepted  by  the  vendor.  The 
vendor  himself  and  the  bidder  being  respec- 
tively free  till  the  hanuner  is  knocked  down, 
the  auctioneer  cannot  possibly  be  previously 
bound.  At  this  auction,  the  mare  never  was 
knocked  down  to  the  plaintiff;  and  the  rela- 
tion of  principal  nd  agent  between  him  and 
the  defendant  never  had  commenced."  The 
court  stated  that  it  was  not  called  upon  to 
say  whether  there  was  any  "remedy  on  the 
conditions  of  the  sale  against  tiie  vendor  who 
violates  the  condition  that  the  article  shall 
be  bona  fide  sold  without  reserve;  but  we 
are  clear  that  the  [497]  bidder  haa  no  rem- 
edy against  the  auctioneer,  whose  authority 
to  accept  the  offer  of  the  bidder  has  been 
determined  by  the  vendor  before  the  hammer 
has  been  knocked  down."  In  the  Court  of 
Exchequer  Chambers  upon  appeal  it  was  held 
that  upon  the  pleading  the  judgment  of  the 
Court  of  Queen's  Bench  was  right  and  that 
the  defendant  was  entitled  to  the  verdict  upon 
the  issue  on  the  third  plea,  viz. :  that  he  had 
never  become  the  plaintiff's  agent  The  judg- 
ment of  the  court,  delivered  by  Itfartin,  B., 
speaking  for  himself  and  Byles,  J.,  and  Wat- 
son, B.,  after  su^esting  that  the  Court  of 
Appeal  could  allow  am^idment  in  order  "to 
determine  the  real  question  in  controversy 
between  the  parties  in  the  existing  suit"  was, 
in  part,  as  follows:  "Upon  the  facta  of  the 
case,  it  seems  to  us  that  the  plaintiff  is  en- 
titled to  recover.  In  a  sale  by  auction  there 
are  three  parties,  viz.;  the  owner  of  the 
property  to  be  sold,  the  auctioneer,  and  the 
portion  of  the  public  who  attend  to  bid, 
which  of  course  includes  the  highest  bidder. 
In  this,  as  in  most  cases  of  sales  by  auction, 
the  owner's  name  was  not  disclosed:  he 
was  a  concealed  principal.  The  name  of  the 
auctioneers,  of  whom  the  defendant  was  one, 
alone  was  published;  and  the  sale  was  an- 
nounced by  them  to  be  'without  reserve.' 
This,  according  to  all  the  cases,  both  at  law 
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and  equity,  means  that  neither  the  vendor 
nor  any  person  in  his  hehalf  shall  bid  at 
the  auction,  and  that  the  property  shall  be 
sold  to  the  highest  bidder,  whether  the  sum 
bid  be  equivalent  to  the  real  value  or  not; 
Thornett  v.  Haines,  15  M.  &,  W.  (£ng.)  367. 
We  cannot  distinguish  the  case  of  an  auc^ 
tioneer  putting  up  property  for  sale  upon 
such  a  condition  from  the  case  of  the  loser 
of  property  offering  a  reward,  or  that  of  a 
railway  company  •  publishing  a  time  table 
stating  the  times  when,  and  the  places  to 
which,  the  trains  nm.  It  has  been  decided 
that  the  person  giving  the  information  ad- 
vertised for,  or  a  passenger  taking  a  ticket, 
may  sue  as  upon  a  contract  with  him.  Den- 
ton v.  Great  Northern  R.  Co.  6  £1.  &  Bl. 
860,  85  E.  C.  L.  860.  Upon  the  same  prin- 
ciple, it  seems  to  us  that  the  highest  bona 
fide  bidder  at  an  auction  may  sue  the  auc- 
tioneer as  [498]  upon  a  contract  that  the 
sale  shall  be  without  reserve.  We  think  the 
auctioneer  who  puts  the  property  up  for  sale 
upon  such  a  condition  pledges  himself  that 
the  sale  shall  be  without  reserve;  or,  in  other 
words,  contracts  that  it  shall  be  so;  and  that 
this  contract  is  made  with  the  highest  bona 
fide  bidder;  and,  in  case  of  a  breach  of  it, 
that  he  has  a  right  of  action  against  the 
'  auctioneer.  The  case  is  not  at  all  affected  by 
the  17th  section  of  the  Statute  of  Frauds, 
which  relates  only  to  direct  sales,  and  not 
to  contracts  relating  to  or  connected  with 
them.  Neither  does  it  seem  to  us  material 
whether  the  owner,  or  person  on  his  behalf, 
bid  with  the  knowledge  or  privity  of  the 
auctioneer.  We  think  the  auctioneer  has 
contracted  that  the  sale  shall  be  without  re- 
serve; and  that  the  contract  is  broken  upon 
a  bid  being  made  by  or  on  behalf  of  the 
owner,  whether  it  be  during  the  time  when 
the  property  is  under  the  hammer,  or  it  be 
the  last  bid  upon  which  the  article  is  knocked 
down;  in  either  case  the  sale  is  not  Svith- 
out  reserve,'  and  the  contract  of  the  auc- 
tioneer is  broken.  We  entertain  no  doubt 
that  the  owner  may  at  any  time  before  the 
contract  is  legally  complete,  interfere  and  re- 
voke the  auctioneer's  authority." 
'Ikfr.  Henderson  could  not  be  the  buyer;  he 
was  the  owner;  and,  if  it  were  material, 
there  is  ample  evidence  that  the  defendant 
knew  him  to  be  so:  indeed  we  think  he  ought 
not  to  have  taken  his  bid,  but  to  have  re- 
fused it;  stating,  as  his  reason,  that  the  sale 
was  'without  reserve.*  We  feel  inclined  to 
differ  with  the  view  of  the  Court  of  Queen's 
Bench  in  this,  that  we  rather  think  the  bid 
of  Mr.  Henderson  was  not  a  revocation  of  the 
defendant's  authority  as  aucti(meer." 

Willes,  J.,  and  Bramwell,  B.,  did  not  dis- 
sent from  the  judgment,  but  rested  their 
decision  "as  to  the  amendment  upon  the 
ground  that  the  defendant  undertook  to  have, 
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and  yet  there  was  evidence  that  he  had  not, 
authority  to  sell  'without  reserve.*" 

Section  17  of  the  Statute  of  Frauds  re- 
ferred to  is  as  follows:  ''Sec.  17.  No  contract 
for  the  sale  of  any  goods,  wares  or  mer- 
chandise for  the  price  of  £10  sterling  or  up- 
wards, shall  [499]  be  allowed  to  be  good,  ex- 
cept the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  that  some  note  or  mem- 
orandum in  writing  of  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by 
such  contract  or  their  agents  thereunto  law- 
fully authorized." 

As  already  stated,  the  Warlow  case  is  in 
many  respects  quite  similar  to  the  present 
one.  In  both  there  is  a  highest  bona  fi4e 
bidder.  In  each  case  the  owner  made  a  high- 
er bid  and  the  property  was  knocked  down 
to  him.  In  each  the  bona  fide  bidder  made 
tender  of  the  amount  of  his  bid  in  accordance 
with  the  announced  terms  of  sale  and  de- 
manded a  completion  of  the  sale  and  in  each 
case  there  was  a  refusal  so  to  do.  In  the 
English  case  the  bidder  sued  the  auctioneer 
because  as  his  agent  he  had  not  completed 
the  contract  or  sale,  thereby  causing  him 
damage.  Had  the  auctioneer  in  that  case 
knocked  down  the  horse  to  the  bidder  in 
addition  to  being  the  agent  of  the  vendor 
he  would  then  also  have  become  the  agent  of 
the  purchaser  for  the  purpose  of  signing  the 
memorandum  required  to  bind  the  purchaser. 
The  Queen's  Bench,  as  already  appears,  hold- 
ing that  the  assent  of  both  vendor  and  pur- 
chaser is  necessary  to  the  contract  and  that 
assent  at  an  auction  sale  is  signified  by 
knocking  down  the  hammer  decided  that,  as 
the  horse  was  not  knocked  down  to  the  plain- 
tiff, the  relation  of  principal  and  agent  be- 
tween him  and  the  auctioneer  never  com- 
menced. This  must  mean  that  the  plaintiff 
never  became  a  purchaser  and  that  there  was 
no  sale  of  the  horse  to  him.  The  Court  of 
Exchequer  Chamber  affirmed  the  judgment 
that  the  auctioneer  did  not  become  the  plain- 
tiff's agent  and  in  no  respect  dissented  from 
the  view  expressed  by  the  Queen's  Bench  in 
following  the  case  of  Payne  v.  Cave  as  to  the 
relation  of  vendor,  auctioneer  and  bidder  at 
an  auction  sale.  It  did  dissent  from  the 
judgment  of  Queen's  Bench  in  two  particu- 
lars: the  latter  court  had  signified  that  the 
final  bid  of  the  vendor  had  determined  the 
authority  of  the  auctioneer  to  accept  the  offer 
of  the  bidder  as  to  which  the  Court  of  Ex- 
chequer said:  "We  [500]  rather  think  the 
bid  of  Mr.  Henderson  was  not  a  revocation 
of  the  defendant's  authority  as  auctioneer." 
The  second  point  of  dissent  is  this:  "The 
Queen's  Bench  indicated  tliat  there  was  no 
foundation  for  the  "notion  of  there  being  any 
personal  promise  by  the   auctioneer  to  the 
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bidder  that  the  bidding  of  an  intending  pur- 
chaser  shall  absolutely  be  accepted  by  the 
vendor,"  as  to  which  the  Court  of  Appeal 
held  that  '*the  auctioneer  who  pute  the  prop- 
erty up  for  sale  upon  sucli  a  condition  pledges 
himself  that  the  sale  shall  be  without  reserve, 
or,  in  other  words,  contracts  that  it  shall  be 
so  and  that  this  contract  is  made  with  the 
highest  bona  fide  bidder;  and,  in  case  of  a 
breach  of  it  that  he  has  a  right  of  action 
against  the  auctioneer,"  at  the  same  time 
pointing  out  that  such  a  contract  is  one 
relating  to  or  connected  tcith  sales  contracts 
and  accordingly  not  affected  by  the  17th  sec- 
tion of  the  Statute  of  Frauds  "which  relates 
only  to  direct  sales."  In  the  Warlow  case  it 
was  held  that  upon  amendment  the  action 
to  recover  damages  would  lie  because  there 
had  been  no  sale  though  it  had  been  promised 
"without  reserve,"  the  right  of  action  for 
breach  of  contract  arising  out  of  the  last 
two  words.  In  other  words,  the  action  is  not 
based  on  the  theorv  that  there  was  a  sale, 
but  that  there  was  no  sale,  in  consequence 
whereof  there  was  a  breach  of  a  contract 
made  by  the  auctioneer  at  the  start  of  the 
auction  sale  announced  to  be  "without  re-, 
serve"  with  the  person  who  should  prove  to 
be  the  highest  bona  fide  bidder  at  such  sale. 
The  support  afforded  the  complainant  by 
what  was  decided  in  the  case  of  Warlow  v. 
Harrison  is  not  readily  apparent. 
I  The  other  English  cases  cited  by  complain- 
ant seem  to  lend  no  substantial  aid  to  his 
claim. 

In  Harris  v.  Nickerson,  L.  R.  8  Q.  B. 
(Eng.)  286  (1873)  the  plaintiff  brought  an 
action  against  an  auctioneer  to  recover  dam- 
ages consisting  of  expenses  and  loss  of  time 
in  attending  an  action  to  purchase  goods 
advertised  to  be  sold,  but  not  actually  put 
up,  which  case  was  apparently  an  attempt  to 
extend  the  application  of  Warlow  v.  Harrison 
80  far  as  to  hold  that  an  auctioneer  in  adver- 
tising an  intention  to  hold  [501]  an  auction 
sale  created  a  binding  contract  between  those 
who  acted  upon  such  notice  and  attended  the 
sale  for  the  purpose  of  buying.  It  was  held 
that  such  an  action  was  not  maintainable. 

In  Johnston  v.  Boyes,  L.  R.  [1899]  2  Ch. 
(Eng.)  73,  the  defendant  advertised  real 
estate  at  auction  under  the  condition  that  the 
highest  bidder  should  be  the  purchaser  and 
that  the  deposit  to  be  paid  at  the  sale  should 
be  cash.  The  plaintiff  sent  her  husband  to 
bid  for  her.  The  property  was  knocked  down 
to  him.  He  offered  a  check  which  the  auc- 
tioneer refused.  The  property  was  sold  to 
someone  else.  She  sued  for  breach  of  con- 
tract, that  the  highest  bidder  should  be  the 
purchaser.  There  was  judgment  for  the  de- 
fendant on  the  ground  that  the  conditions 
of  sale  had  not  been  complied  with  by  the 
purchaser.  Tliis  was  accompanied  by  a  state- 
ment of  one  of  the  judges  that  had  the  bidder 


tendered  the  deposit  in  cash  and  then 
been  refused  the  property  he  would  have 
had  a  right  of  action,  citing  Warlow  v. 
Harrison. 

In  McManus  v.  Fortescue  [1907]  2  K.  B. 
(Eng.)  1,  it  was  held  at  a  sale  by  auction 
subject  to  reserve  price  on  the  article  sold 
where  the  fact  that  there  was  a  reserve  was 
known,  that  the  offer  of  the  auctioneer  to 
sell,  the  bidding  and  the  knocking  down  of 
the  article  to  the  highest  bidder  are  all  sub- 
ject to  the  condition  that  the  reserve  price 
should  be  reached.  The  lot  was  actually 
knocked  down  to  plaintiff,  but  the  auction- 
eer refused  to  sign  a  memorandum  of  sale  or 
to  receive  a  deposit.  The  action  was  brought 
against  him  for  breach  of  contract.  It  was 
held  that  there  could  be  no  recovery  because 
the  lots  were  offered  for  sale  subject  to  a 
reserve  price  and  if  the  bid  at  which  the  lot 
was  knocked  down  was  less  than  the  reserve 
prioe  there  was  no  authority  on  the  part  of 
the  auctioneer  to  complete  the  sale,  the  case 
being  distinguished  from  W^arlow  v.  Harrison, 
in  that  in  the  latter  the  offer  to  sell  was 
"without  reserve"  and  in  the  former  with 
a  reserve. 

The  complainant  also  cited  three  American 
decisions  as  tending  to  support  his.  claim. 
The  first  is  Hinde  v.  Pendleton,  [502]  Wythe 
(Va.)  354  (1791).  Plaintiff  had  bought  five 
slaves  at  auction  to  be  paid  for  in  tobacco. 
There  was  by-bidding  and  the  final  bid  of  the 
plaintiff  was  very  large,  to  secure  the  pay- 
ment of  which  he  gave  bond  with  surety. 
The  defendants  recovered  a  judgment  against 
the  plaintiff  for  the  tobacco  shown  to  be  due 
by  the  bond.  The  plaintiff  filed  a  bill  to 
enjoin  the  defendant  from  collecting  their 
judgment  on  the  ground  that  on  account  of 
by-bidding  he  ought  Mot  to  be  charged  by  the 
bond  with  more  than  the  true  value  of  the 
slaves.  Apparently  one  of  the  defendants 
suggested  that  the  sale  be  set  aside  as  the 
court  says:  "The  sale  ought  not  to  be  set 
aside  entirely  as  the  active  defendant  pro- 
posed, although  the  last  price  bidden  by  the 
plaintiff  above  a  true  bidder  cannot  be  now 
discoverd  because  this  uncertainty  was  occa- 
sioned by  the  defendant's  agent  and  by-bid- 
der; but  the  sale  ought  to  be  effectual  upon 
payment  of  so  much  tobacco  as  is  equal  to 
the  value  of  the  slaves  at  the  time  of  the 
sale."  The  cause  was  referred  to  commission- 
ers to  ascertain  the  value  of  the  slaves  at  the 
time  of  the  sale  and  the  injunction  was  made 
perpetual  as  to  so  much  of  the  judgment  as 
should  be  in  excess  of  the  finding  of  the  com- 
missioners as  to  the  value  of  the  slaves. 
The  point  decided  in  Payne  ▼.  Cave,  supra, 
was  not  involved  or  suggested  in  this  case. 
The  slaves  had  been  knocked  down  to  plain- 
tiff. He  did  not  seek  to  rescind  the  sale,  but 
asked  relief  from  the  fraud  resulting  from 
the  by-bidding. 


FREEMAN 
S7  R,  I 

Veaxie  V.  Williams,  3  Story  611, 28  Fed.  Cas. 
1^0.  16,907  (1845)  and  Veazie  v.  Williams, 
S  How.  134,  12  U.  S.  (L.  ed,)  1018  (1850) 
^as  a  bill  in  equity  to  rescind  the  purchase 
of  real  estate  with  mill  privileges  on  account 
of  puffing  bids.  The  purchase  was  made  at 
an  auction  sale  in  1836  and  the  price  was 
run  up  to  $40,000  by  puffing  bids.  The  pur- 
^^haser  did  not  learn  of  the  by-bidding  until 
1040.  In  1841  he  filed  his  bill.  In  the  Cir- 
cuit Court,  Story,  J.,  held  the  plaintiff  not 
-entitled  to  relief.  Ware,  District  Judge, 
held  otherwise.  In  the  course  of  his  opinion 
he  said:  "When  goods  are  offered  for  sale 
at  auction  the  plain  and  only  meaning  of 
the  offer  is  that  they  shall  go  to  [503]  the 
highest  bidder.  There  is  an  implied  guar- 
antee to  every  man  who  bids  that  he  shall 
have  the  property  if  no  one  bids  more."  He 
then  suggests  that  an  owner  may  protect 
himself  by  putting  up  his  property  at  a  mini- 
mum price  or  by  giving  notice  of  his  inten- 
tion to  bid  at  the  sale,  and  adds:  "But  if 
nothing  of  this  kind  is  done  the  only  intelli- 
gible interpretation  that  can  be  given  to  the 
act,  and  it  is  language  held  out  to  all  the 
world,  is  that  he  who  will  give  most  shall 
have  the  property."  It  was  in  evidence  that 
since  the  sale  property  of  the  kind  in  ques- 
tion in  the  locality  had  greatly  depreciated 
in  value  and  that  the  highest  bona  fide  bid 
unaffected  by  puffing  bids  was  about  $20,000. 
The  conclusion  at  which  Judge  Ware  arrived 
was  expressed  as  follows:  **The  conclusion 
to  which  I  have  come  on  the  whole  is  that  a 
decree  allowing  the  sale  to  stand  and  cutting 
down  the  price  to  about  and  perhaps  a  little 
over  $20,000  will  do  substantial  justice  be- 
tween parties.  It  leaves  to  the  defendants 
all  the  advantages  of  the  sale  under  the  most 
favorable  circumstances  which  they  can  just- 
ly claim,  and  takes  from  the  plaintiff  only 
what  others  were  willing  to  give."  Upon  ap- 
peal the  Supreme  Court  in  8  How.  134,  159, 
by  a  divided  court,  reached  the  conclusion 
that  the  most  equitable  course  would  be  "to 
treat  as  unjust  only  so  much  of  the  proceed- 
ings as  was  fraudulent;  that  is,  the  excess  of 
price  over  $20,000  obtained  by  by-bidding, 
and  to  cause  that  excess  only  to  be  refunded," 
and  it  decreed  accordingly  giving  relief  simi- 
lar to  that  afforded  in  the  preceding  case, 
although  that  case  was  not  cited.  In  con- 
sidering the  effect  of  by-bidding,  the  court, 
on  page  154,  says:  "The  by-bidding  deceives 
and  involves  a  falsehood,  and  is,  therefore, 
bad.  It  violates,  too,  a  leading  condition  of 
the  contract  of  sales  at  auction,  which  is  that 
the  articles  shall  be  knocked  off  to  the  highest 
real  bidder,  without  puffing."  This  is  sug- 
gestive of  the  view  expressed  in  Warlow  v. 
Harrison,  supra.  It  is  to  be  borne  in  mind 
also  that  in  the  Veazie  case  the  property  was 
actually  knocked  off  to  the  plaintiff  which 
was  not  done  in  the  present  case. 
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[504]  Towle  v.  Leavitt,  23  N.  H.  360,  55 
Am.  Bee.  195  (1851)  was  an  action  of  re- 
plevin for  the  recovery  of  a  carriage.  Plain- 
tiff owned  the  carriage  which  he  sent  to  a 
carriage  maker  for  repair,  at  the  same  time 
authorizing  the  latter  to  sell  it  at  a  minimum 
price  of  forty  dollars.  Carriages  of  the  car- 
riage maker  were  advertised  at  auction  and 
at  the  auction  sale,  without  the  knowledge  of 
the  owner,  the  carriage  maker  put  up  the 
carriage  in  question.  It  was  knocked  down 
by  the  auctioneer  to  the  defendant  for  seven- 
teen dollars  and  the  sale  was  duly  entered 
by  the  clerk  of  the  sale.  The  defendant  paid 
the  clerk,  receiving  a  receipted  bill  and  also 
took  possession  of  the  carriage.  It  was  in 
evidence  that  the  carriage  maker  had  em- 
ployed a  person  named  Bicker  to  bid  on  the 
carriage  with  instructions  not  to  let  it  be 
sold  under  forty  dollars.  Ricker  testified 
that  he  bid  seventeen  dollars  and  heard  no 
other  person  bid  that  sum;  that  when  he 
heard  the  carriage  struck  off  at  his  bid  he 
left  the  place  of  sale  without  noticing  to 
whom  the  sale  was  declared  by  the  auctioneer 
to  be  made,  and  that  he  supposed  the  sale 
to  be  made  to  himself.  The  principal  dispute 
was  whether  the  defendant  or  Ricker  was  the 
highest  bidder  at  the  sale.  The  only  part  of 
the  charge  of  the  court  below  applicable  to 
the  facts  above  stated  is  as  follows:  "That 
though  the  defendant  and  Ricker  both  bid  the 
same  sum  upon  the  property  and  the  auction- 
eer did'  not  notice  Ricker's  bid  and  declared 
the  property  sold  to  the  defendant  and  the 
same  was  entered  to  the  defendant  in  the 
record  of  sale  and  no  objection  was  made 
thereto  because  Ricker  supposed  it  struck  off 
to  himself  and  the  deifendant  paid  for  the 
property,  yet  he  acquired  no  title  to  it  by 
such  bid  unless  he  was  in  fact  the  highest 
bidder."  •  The  court  also  charged  that,  if 
Ricker  acting  for  the  owner  made  a  higher 
bid  than  the  defendant  at  the  auction,  the 
defendant  would  acquire  no  title  even  if  the 
property  was  struck  off  to  him  by  the  auc- 
tioneer and  "that  the  highest  bidder  alone 
could  be  the  purchaser,  and  although  he  were 
a  by-bidder  an  actual  bona  fide  bidder  of  a 
lower  sum,  could  take  no  title."  As  the 
case  is  stated  there  is  no  [505]  evidence  that 
Ricker  made  a  higher  bid  than  the  defendant 
and  therefore  this  portion  of  the  charge  seems 
irrelevant  to  any  issue.  To  be  relevant  it 
would  at  least  have  to  appear  that  there  was 
a  question  as  to  defendant's  having  bid 
seventeen  dollars.  The  upper  court  construed 
the  effect  of  by-bidding,  discussing  the  cases 
in  considerable  detail  and  also  the  distinction 
made  in  the  law  and  equity  courts,  conclud- 
ing as  to  this  point  as  follows:  "The  line 
of  distinction  which  is  attempted  to  be  drawn 
in  equity  between  a  fair  and  fraudulent  sale, 
where  secret  puffing,  or  by-bidding  is  re- 
sorted to  appears   to  us  to   be  difficult  to 
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trace.  We  think  it  will  be  far  better  to  dis- 
card the  distinction  entirely,  and  thereby  close 
the  door  to  all  temptation  to  fraud  at  auc- 
tion sales,  and  the  perjury  that  would  be 
very  likely  to  follow.  The  whole  and  real 
truth  should  be  stated  when  the  property  is 
offered  for  sale.  Upon  this  point  of  the  case, 
the  instructi(His  of  the  court  must  be  held 
to  be  erroneous."  It  is  difficult  to  determine 
what  portion  or  portions  of  the  charge  are 
held  to  be  erroneous  and  consequently  also 
the  value  of  that  case  as  an  authority  in  the 
present  one.  The  case  was  actually  decided 
in  favor  of  the  plaintiff  on  the  ground  that 
the  carriage  maker  was  without  authority  to 
sell  at  auction. 

In  McAlpine  ▼.  Young,  2  Ch.  Ghamb. 
(Ont.)  171,  there  was  a  judicial  sale.  On 
page  173  the  chancellor  says:  '*When  the 
bidding  ceases,  the  person  who  had  made 
the  highest  bid  is  under  the  general  orders 
of  the  court  the  purchaser;  and  neither  the 
vendor  nor  the  auctioneer  nor  any  one  else 
can  interfere  and  deprive  him  of  his  posi- 
tion." 

The  complainant  in  his  brief  says:  "In 
this  country  today  auction  sales  under  judi- 
cial authority  appear  to  be  considered  as 
more  or  less  in  a  class  by  themselves,"  and 
he  lays  no  stress  on  the  last  case  as  an 
authority,  although  it  is  the  only  case  cited 
which  in  terms  upholds  his  claim.  There 
are  two  lines  of  cases  on  this  point  as  to 
judicial  sales,  which  are  brought  together  in 
Anderson  v.  Wisconsin  Cent.  [506]  R.  Co.  107 
Minn.  296,  16  Ann.  Gas.  379,  120  N.  W.  39, 
131  Am.  St.  Rep.  462,  20  L.R.A.(N.S.) 
1133,  in  which  it  is  stated  that  '*The  decided 
weight  of  authority  is"  against  the  doctrine 
announced  in  McAlpine  v.  Young,  supra. 
Leaving  this  last  case  out  of  the  account  it 
is  difficult  to  see  how  the  other  cases  cited 
afford  any  material  support  for  the  complain- 
ant's claim  in  the  present  case  that  a  con- 
tract for  the  sale  of  land  was  complete  be- 
tween the  respondent  and  himself.  The  most 
that  can  be  said  is  that  some  of  these  cited 
cases  contain  dicta  which,  given  the  broadest 
interpretation  of  which  the  language  is  sus- 
ceptible, can  be  held  to  imply  that  the  high- 
est bona  fide  bidder  at  an  auction  sale  ought 
to  be  held  to  be  the  purchaser  irrespective 
of  anything  else.  As  already  pointed  out, 
aside  from  some  decisions  as  to  judicial  sales 
the  view  is  without  authoritative  support. 
The  law  has  so  long  been  definitely  settled 
otiierwise  that  to  use  Professor  Langdell's 
language  (with  the  omission  of  the  qualify- 
ing word  "perhaps")  "It  is  too  late  to  ques- 
tion its  correctness."  Williston  (who  drew 
the  Uniform  Sales  Act  hereinafter  referred 
to)  in  his  work  on  Sales  in  considering  the 
"Formation  of  Contract  at  Auctions"  says  in 
Section  296,  "As  an  original  question  it  is 


fairly  open  to  argument  whether  the  auc» 
tioneer  by  offering  goods  for  sale  makes  an 
offer  which  ripens  into  a  contract  or  sale 
when  the  highest  bidder  accepts  the  offer,  or 
whether  putting  up  the  goods  for  sale  is 
merely  an  invitation  to  those  present  to  make 
offers,  which  they  do  by  making  bids,  one  of 
which  is  ultimately  accepted  by  the  fall  of 
the  hammer.  Under  the  first  view  each  bid 
would  amount  to  an  acceptance  of  the  offer 
and  a  completion  of  the  contract  subject  to 
the  condition  subsequent  that  no  higher  bid 
should  be  made.  On  the  second  view  each 
bid  is  an  offer  and  the  contract  becomes  com- 
plete only  when  the  hammer  falls.  The  lat- 
ter view  seems  more  in  accordance  with  the 
facts,  as  the  auctioneer  may  more  accurately 
be  said  to  invite  offers  than  himself  to  be 
the  offerer,  and  the  law  hs  adopted  this 
doctrine.  It  follows  that  the  bidder  may 
retract  the  bid  at  any  time  before  the  hammer 
falls,  for  until  then  the  contract  is  incom- 
plete. [507]  If  the  contract  is  incomplete  so 
far  as  the  bidder  is  concerned,  it  must  also 
be  incomplete  so  far  as  the  auctioneer  is  con- 
cerned. Consequently  the  auctioneer,  unless 
he  has  announced  that  the  sale  sliall  be  with- 
out reserve  .  .  .  ,  may  withdraw  the 
goods  from  sale  at  any  time  before  the  ham- 
mer falls." 

The  leading  case  as  to  the  relation  in  an 
auction  sale  of  the  seller  and  the  bidder  is 
Payne  v.  Cave,  supra  (1789).  That  was  an 
action  to  recover  damages  for  breach  of  con- 
tract. The  plaintiff  had  offered  for  sale  at  an 
auction  a  worm  tub  and  a  pewter  worm  in 
the  same.  The  defendant  bid  forty  pounds. 
The  auctioneer  dwelt  on  the  bidding  on  which 
the  defendant  said:  "Why  do  you  dwell? 
You  will  not  get  more."  The  auctioneer  said 
he  was  informed  the  worm  weighed  at  least 
1300  cwt.  and  was  worth  more  than  forty 
pounds.  The  defendant  then  asked  if  he 
would  warrant  its  weight  and  receiving  a 
negative  answer  then  declared  that  he  would 
not  take  it  and  refused  to  pay  for  it.  It  was 
resold  on  a  later  day  for  thirty  pounds.  The 
action  was  to  recover  the  difference  of  ten 
pounds.  The  plaintiff  was  nonsuited.  The 
court  affirmed  the  nonsuit,  saying:  "The 
auctioneer  is  the  agent  of  the  vendor,  and 
the  assent  of  both  parties  is  necessary  to 
make  the  contract  binding;  that  is  signified 
on  the  part  of  the  seller  by  knocking  down 
the  hammer  which  was  not  done  here  until 
the  defendant  had  retracted.  An  auction  is 
not  unaptly  called  loous  poenitentiae*  Every 
bidding  is  nothing  more  than  an  offer  on 
one  side,  which  is  not  binding  on  either  side 
till  it  is  assented  to.  But  according  to  what 
is  now  contended  for,  one  party  would  be 
bound  by  the  offer  and  the  other  not,  which 
can  never  be  allowed."  This  case  is  cited  with 
approval  in  Jones  v.  Nanney,  13  Price  76,  96, 
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in  Routledge  ▼.  Grant,  4  Bing.  655,  660,  and 
in  other  English  eases.  Campbell,  G.  J.,  in 
Warlow  ▼.  Harrison,  supra,  in  1858,  said  that 
this  ease  'lias  been  considered  good  law  for 
nearly  seventy  years."  And  see  Fenwick  ▼. 
Macdonald  [1904]  Sc.  Ct.  Sess.  860.  No 
English  ease  is  [506]  eited  as  overruling 
Payne  v.  Cave.  In  fact  the  English  Sale  of 
Goods  Act,  1893,  accepts  the  rule  and  em- 
bodies it  in  Section  68,  (2)  where  it  states: 
"A  sale  by  auction  is  complete  when  the  auc- 
tioneer announces  its  completion  by  the  fall 
of  the  hammer  or  in  other  customary  man- 
ner. Until  such  announcement  is  made  any 
bidder  may  retract  his  bid."  This  act  applies 
of  course  only  to  the  sale  of  personal  prop- 
erty, but  the  nature  and  effect  of  bidding  at 
public  auction  has  never  been  held  to  be 
affected  by  the  character  of  the  property 
sold,  whether  real  estate  or  personal  prop- 
erty. 

In  Blossom  v.  Milwaukee,  etc.  K.  Co.  3  Wall. 
196,  18  U.  S.  (L.  ed.)  43,  tbe  Supreme  Court 
says  this  as  to  the  effect  of  bidding  at  auc- 
tion: "4.  Biddings  at  an  action,  says  Mr. 
Addison,  are  mere  offers,  which  may  be  re- 
tracted at  any  time  before  the  hammer  is 
down  and  the  offer  has  been  accepted.  Lead- 
ing case  upon  that  subject  is  that  of  Payne  v. 
Cave,  where  it  was  expressly  held  that  every 
bidding  at  an  auction  is  nothing  more  than 
an  offer  on  one  side  until  it  has  received  the 
assent  of  the  auctioneer  as  the  agent  of  the 
owner.  Supreme  Court  of  Pennsylvania  held, 
in  the  case  of  Fisher  ▼.  Seltzer,  23  Pa.  St. 
308,  62  Am.  Dec.  335,  that  a  bidder  at  a 
sheriff's  sale  has  a  right  to  retract  his  bid 
before  the  property  is  struck  down  to  him, 
and  that  the  sheriff  has  no  right  to  prescribe 
conditions  which  will  deprive  him  of  such  a 
right.  Express  ruling  was  that  a  bid  at  an 
auction  before  the  hammer  falls  is  like  an 
offer  before  acceptance,  and  that  when  the 
bid  is  withdrawn  before  it  is  accepted  there 
is  no  contract,  and  that  such  a  bidder  cannot 
be  regarded  in  any  sense  as  a  purchaser. 
Rule,  as  laid  down  in  the  last  edition  of 
'Story  on  Sales,'  is  substantially  the  same 
as  that  adopted  in  the  preceding  case.  Speak- 
ing of  ordinary  sales  at  an  auction,  the  au- 
thor says  that  the  seller  may  withdraw  the 
goods  or  the  bidder  may  retract  his  bid  at 
any  time  before  they  are  struck  off,  and  the 
reason  assigned  for  the  rule  is,  that  so  long 
as  the  final  consent  of  both  parties  is  not 
signified  by  the  blow  of  the  hammer  there 
is  no  mutual  agreement  to  a  definite  propo- 
sition. But  as  soon  as  the  hammer  is  struck 
down,  says  the  same  author,  the  bargain 
[509]  is  considered  as  concluded,  and  the 
seller  has  no  right  afterwards  to  accept  a 
higher  bid  nor  the  buyer  to  withdraw  from 
the  contract.  Same  rules  prevail  upon  a  sale 
under  common  law  process  as  in  other  cases 
Ann.  Cas.  1918A — 64. 


of  sales  at  public  auction,  so  far  as  respects 
the  question  now  before  the  court.  Until 
the  property  is  actually  struck  off  to  the 
bidder  he  may  withdraw  his  bid  as  a  mere 
offer  or  proposition."  See  also  CorryoUes  v. 
Mossy,  2  La.  504;  Newman  v.  Vonderheide, 
9  Ohio  Dec.  (Reprint)  164,  11  Cine.  L.  Bui. 
123;  Grotenk^per  v.  Achtermeyer,  11  Bush 
(Ky.)  222;  Hibernia  Sav.  etc.  Soc.  v.  Behnke, 
121  Cal.  339,  63  Pac.  812;  Fisher  v.  Selt- 
zer, 23  Pa.  St.  308,  62  Am.  Dec.  335;  Dun- 
ham V.  Hartman,  153  Mo.  625,  55  S.  W.  233, 
77  Am.  St.  Rep.  741 ;  Thomas  v.  Kerr,  3  Bush 
(Ky.)  619,  96  Am.  Dec.  note  p.  265;  Bateman 
on  Auctions  ♦30,  •126;  2  Kent's  Com.  424; 
Tillman  v.  Dunman,  114  Ga.  406,  40  S.  £. 
244,  88  Am.  St.  Rep.  28,  67  L.R.A.  784 ;  Mc- 
pherson Bros.  Co.  V.  Okanogan  County,  45 
Wash.  285  (1907);  4  Cyc.  1044;  Benjamin 
on  Sales,  6th  Am.  Ed.  pp.  422,  423;  3  Am. 
&  Eng.  Enc.  of  L.  (2d  ed.)  501;  Page  on  Con- 
tracts, Sec.  33;  2  R.  C.  L.  1126;  Anderson 
T.  Wisconsin  R.  Co.  107  Minn.  296,  16  Ann. 
Cas.  379,  120  N.  W.  39,  131  Am.  St.  Rep. 
462,  20  L.R.A.(N.S.)   1183. 

In  Newman  ▼.  Vonderheide,  supra,  it  is 
said  that  'Vhere  property  offered  at  public 
auction  for  sale  is  withdrawn  before  the  ac- 
ceptance of  a  bid  there  is  no  contract  of  sale 
and  the  highest  bidder  cannot  compel  a  con- 
veyance by  ah  action  for  specific  perform- 
ance." In  McPherson  Bros.  Co.  v.  Okanogan 
County,  supra,  the  defendant  advertised  real 
estate  for  sale  at  public  auction  to  the  high- 
est bidder  for  cash.  When  the  property  was 
offered  for  sale  as  advertised  the  plaintiff 
made  a  bid  which  was  the  only  and  highest 
bid.  The  county  treasurer  refused  to  accept 
it  and  to  knock  down  the  property  to  the 
plaintiff,  and  on  subsequent  tender  of  the  sum 
bid  refused  to  accept  it  and  to  convey  the 
property.  In  a  proceeding  for  specific  per- 
formance the  court  held  that  there  was  "no 
contract  of  sale  between  the  parties,*'  and 
"no  contract  capable  of  being  specifically  per- 
formed." In  Anderson  v.  Wisconsin  Cent.  R. 
Co.  supra  (1907)  which  was  an  action  for 
damages  for  not  selling  to  the  plaintiff  as 
the  alleged  highest  bidder  at  an  auction  sale 
certain  [510]  real  estate,  the  question  con- 
sidered in  this  case  was  very  carefully  exam- 
ined and  thoroughly  discussed.  Referring  to 
the  view  herein  pressed  by  the  complainant, 
the  court,  on  page  313,  states  the  case  thus: 
"It  is  in  fact  utterly  irreconcilable  with  prin- 
ciples which  are  universally  recognized.  Mu- 
tuality is  an  essential  element  of  a  contract 
One  party  thereto  cannot  be  bound  and  the 
other  remain  free.  If  the  announcement  of 
an  auctioneer  is  the  offer  to  sell  to  the  high- 
est gooid  faith  bidder  and  the  contract  is 
closed  when  the  bid  is  made,  both  the  vendor 
and  the  vendee  must  be  bound  thereby.  But 
it  is  conceded  by  all  the  authorities  that  the 
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bidder  may  withdraw  his  bid  at  any  time 
before  the  hammer  falls  and  this  means 
necessarily  that  the  bid  is  a  mere  offer  and 
is  not  binding  until  accepted;"  and  on  page 
314:  "A  bid  is  an  offer  which  is  accepted 
when  the  hammer  falls;  and  until  the  ac- 
ceptance of  the  bid  is  signified  in  some  man- 
ner neither  party  assumes  any  legal  obliga- 
tion to  the  other.  At  any  time  before  the 
highest  bidder  is  accepted,  the  bidder  may 
withdraw  his  offer  to  purchase,  or  the  auc- 
tioneer his  offer  to  sell." 

Hartwell  v.  Gurney,  supra,  is  suggested  as 
giving  support  to  the  complainant's  view, 
where  the  court,  on  page  80,  said:  "An  offer 
to  sell  at  auction  is  an  offer  to  sell  to  the 
highest  bidder,  and  every  bid  is  an  inchoate 
acceptance,  entitling  the  bidder  to  the  prop- 
erty offered,  if  it  turns  out  to  be  the  highest, 
and  there  is  no  retraction  on  either  side  be- 
fore the  hammer  falls."  Leaving  out  the 
last  clause  the  quotation  may  be  taken  to 
lend  support  to  complainant's  claim,  but  the 
last  clause  destroys  that  support,  for  that 
clause  clearly  indicates  that  both  owner  and 
bidder  may  retract  before  the  hammer  falls 
and  that  neither  one  of  them  is  contractually 
bound  until  it  does  fall.  The  passage  is  dic- 
tum and  apparently  is  not  stated  with  the 
clearness  and  precision  ordinarily  so  char- 
acteristic of  the  learned  justice  who  wrote 
the  opinion.  The  seeming  contradiction  in 
the  language  would  disappear  by  substituting 
the  words  "a  possible  purchase"  for  "an  in- 
choate acceptance"  and  thus  [511]  read  the 
passage  would  be  in  accord  with  the  pre- 
vailing authorities. 

But  the  whole  matter  of  whether  a  bid 
at  an  auction  is  an  offer  capable  of  being 
withdrawn  before  the  fall  of  the  hammer  or 
is  the  acceptance  of  an  offer  binding  owner 
and  bidder  to  a  contract  is  definitely  settled 
so  far  as  personal  property  is  concerned  by 
Section  5  of  Chapter  262  of  the  Gen.  Laws 
of  1909.  This  is  a  portion  of  the  Uniform 
Sales  Law  enacted  in  this  and  many  other 
states  which  is  similar  in  its  provisions  to  the 
Sale  of  Goods  Act  of  England.  Said  Section 
5  provides,  among  other  things,  as  follows: 
"(2)  A  sale  by  auction  is  complete  >l'hen  the 
auctioneer  announces  its  completion  by  the 
fall  of  the  hammer,  or  in  other  customary 
manner.  Until  such  an  announcement  is 
made  any  bidder  may  retract  his  bid;  and 
tlie  auctioneer  may  withdraw  the  goods  from 
sale  unless  the  auction  has  been  announced 
to  be  without  reserve." 

As  already  pointed  out  there  is  no  inherent 
or  necessary  difference  in  the  manner  of  con- 
ducting auction  sales  as  affected  by  the  char- 
acter of  the  property  sold,  whether  it  be 
real  or  personal.  Of  course  an  act  governing 
only  the  sale  of  goods  would  not  in  its  terms 
refer  to  the  sale  of  real  estate,  but  as  these 


uniform  acts  are  attempts  to  embody  in  leg- 
islation   what    has    already    been   generally 
declared  to  be  the  law  by  the  courts  no  good 
reason  is  apparent  for  refusing  to  follow  in 
all    auction    sales    a    rule    thus    sanctioned. 
Applying  the  rule    (2)    above  quoted  it  is  ^ 
plain  that  the  complainant  in  this  case  was  at 
liberty  at  any  time  before  the  hammer  fell 
to   withdraw   his  bid;    that  the  auctioneer, 
as  agent  of  the  respondent,  was  likewise  at 
liberty  to  withdraw  the  land  from  sale  inas- 
much as  the  auction  had  not  been  announced 
to  be  without  reserve.     In  other  words,  the 
statute  recognizes  a  bid  as  an  offer  and  not 
as   the   acceptance  of   an  offer  and  clearly 
implies  that  no  contract  exists  until  the  ham- 
mer faMs.    Undoubtedly  this  rule  in  the  ab- 
sence of  an  express  announcement  that  the 
sale  is  to  be  without  reserve  does  permit  an 
owner  to  "put  up  properly  merely  to  *feel  the 
public  [512]  pulse'  and  see  if  he  can  get  a 
better  price  than  he  can  at  private  sale,"  as 
conplainant  states  and  ctiticisea  in  his  brief. 
The  knocking  down  of  property  on  the  high- 
est bid  made  by  Brigham  as  the  agent  of  the 
owner  must  at  least  be  given  the  effect  of  a 
withdrawal  of  the  property  from  sale.     It 
certainly  negatives  any  intention  to  accept 
complainant's     bid.       The     honorable     and 
straightforward  course  would  have  been  to 
make    an    open   withdrawal    if    the   highest 
bona  fide  bid  were  not  satisfactory  to  the 
owner;  but  inasmuch  as  it  appears  that  the 
owner  was  not  bound  contractually  to  the 
bidder  up  to  the  fall  of  the  hammer  we  are 
unable  to  understand  how  that  event  coupled 
with  the  auctioneer's  announcement  of  the 
sale  of  the  property  to  another  person  for  a 
higher  price  can  possibly  be  construed  to  be 
an  acceptance  of  a  lower  bona  fide  bid  and 
the  completion  of  a  sale  to  the  lower  bidder. 
We  do  not  think  it  was  such  an  acceptance. 
It  is  our  judgment  that  the  bill  fails  to  show 
the  existence  of  a  contract  of  sale  by  the 
respondent  to  the  complainant  and  that  the 
decision  of  the  Presiding  Justice  of  the  Su- 
perior Court  in  sustaining  the  demurrer  was 
correct. 

The  appeal  of  the  complainant  is  dismissed, 
the  decree  of  the  Superior  Court  appealed 
from  is  afiirmed  and  the  cause  is  remanded 
to  the  Superior  Court  for  further  proceedings. 

Kehearing  denied  June  2,  1915  (W  Atl. 
152). 


HOTE. 

RlKliLt  of  AetioA  by  HifrlieBi  Bidder  at 
Avetion  Sale  for  Refusal  of  Avo- 
tioneer  to  Knock  Down  Property  to 
Him. 

The  earlier  cases,  which  are  reviewed  in 
the  notes  to  Anderson  v.  Wisconsin  Cent.  R. 
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Co.  as  repOTied  in  16  Ann.  Ceb.  379,  and  131 
Am.  St.  Rep.  462,  establish  the  rule  that  a 
bid  at  an  action  sale  is  a  mere  offer  to  pur- 
chase, creating  no  contract  and  conferring  no 
rights  on  the  highest  bidder  unless  the  offer 
is  accepted  by  the  auctioneer.  See  also  the 
dictum  to  the  same  effect  in  McDonald  v. 
Green,  5  Hawaii  328.  That  rule  is  applied 
in  the  reported  case  to  a  sale  at  which  the 
property  was  sold  to  a  ''by*bidder"  employed 
to  pufT  the  price.  It  is  held  that  though  the 
bid  actually  accepted  was  illegal  and  invalid 
that  fact  gave  to  the  highest  bona  fide  bidder 
no  right  of  action  for  the  refusal  to  sell  to 
him.  His  bid,  the  court  holds,  was  a  mere 
unaccepted  offer  for  the  reason  that  ''the 
knocking  down  of  the  property  on  the  highest 
bid  made  by  Brigham  as  the  agent  of  the 
owner  must  at  least  be  given  the  effect  of  a 
withdrawal  of  the  property  from  sale." 

So  in  Tillman  v.  Diinman,  114  Ga.  406,  40 
S.  E.  244,  88  Am.  St.  Rep.  28,  57  L.R.A. 
784,  it  was  held  that  the  highest  bidder  was 
not  entitled  to  enforce  a  sale  though  the 
property  was  withdrawn  by  the  auctioneer 
in  collusion  with  a  third  person  to  whom  he 
had  agreed  privately  to  sell  the  property.  The 
court  after  reviewing  the  authorities  said: 
"From  the  foregoing  authorities  it  seems  to 
be  well  settled  that,  on  principle  as  well  as 
by  well-considered  adjudications,  the  officer 
offering  property  at  a  judicial  sale,  except 
where  his  discretion  is  controlled  by  the  or- 
der of  sale,  can  withdraw  the  property  offered 
for  sale  before  tlie  same  is  knocked  off;  and 
that  a  bidder  at  judicial  sales  acquires  no 
right  to  compel  a  conveyance  of  the  prop- 
erty offered,  until  the  same  has  been  knocked 
off  to  him.  See  also,  in  this  connection. 
Scales  v.  Chambers,  113  Ga.  020.  It  would, 
therefore,  seem  that  even  if  the  rule  govern- 
ing judicial  sales  is  to  be  applied  to  the  sale 
by  the  executors  in  the  present  case,  they 
had  the  right  to  withdraw  the  property  of- 
fered from  sale;  and  that  Tillman  by  reason 
of  being  the  highest  and  best  bidder  at  such 
sale  acquired  no  right  to  compel  a  convey- 
ance by  the  executors,  as  the  property  was 
withdrawn  before  the  same  was  knocked  off 
to  him  by  the  auctioneer,  for  the  reason  that 
there  was  no  acceptance  of  his  offer,  and  no 
contract.  2.  But  it  is  contended  that  it  would 
be  inequitable  for  the  executors,  after  having 
advertised  the  land  and  after  having  sold 
to  petitioner  other  parcels^  to  withdraw  this 
parcel  from  sale  when  he  desired  it  to  com- 
plete the  tracts  which  he  had  purchased;  and 
that  to  allow  the  executors  to  withdraw  the 
land  from  sale  for  the  purpose  of  carrying 
out  a  private  sale  for  less  than  the  amount  of 
petitioner's  bid  is  against  public  policy.  The 
reply  to  this  contention  is  that  petitioner, 
having  acquired  no  right  to  compel  a  con- 
veyance to  him,  and  in  fact  having  acquired 
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no  right  at  all,  since  his  offer  was  rejected, 
is  a  stranger  to  that  transaction,  and  has 
no  right  to  inquire  into  the  motives  which 
prompted  the  executors  to  withdraw  the 
property  from  sale;  and  being  such,  he  ean- 
Dot  make  the  question  that  the  act  of  the 
executors  was  against  public  policy." 

A  olosely  analogous  decision  was  rendered 
in  U.  S.  v.  Meyer,  37  App.  Cas.  (D.  C.)  282, 
which  case  involved  the  sale  of  a  condemned 
naval  vessel  under  the  statute  (Act  Mar.  3, 
1883,  ch.  141,  §  6;  5  Fed.  St.  Ann.  302)  pro- 
viding for  an  advertisement  that  such  a  vessel 
will  be  sold  "to  the  person  offering  the  high- 
est price  therefor"  and  a  sale  on  the  bids 
thereon  submitted.  The  court  said:  "The 
relator  contends  that  the  only  discretion  com- 
mitted to  the  respondent  by  the  statute  was 
completely  exercised  when  he  decided  to  offer 
the  condemned  vessel  for  sale,  and  advertised 
it  therefor;  and  that  upon  relator's  compli- 
ance with  the  conditions  of  sale,  namely,  mak- 
ing the  highest  bid  for  the  vessel  above  the 
appraised  value,  and  accompanying  the  same 
with  the  purchase  money,  the  right  to  the 
possession  of  the  vessel  became- vested  imme- 
diately in  him,  and  it  became  the  plain  duty 
of  the  respondent  to  deliver  the  same.  We 
are  unable  to  concur  in  this  contention.  It 
is  reasonably  practicable  for  Congress  to 
provide  on  broad  lines  only  for  the  control 
and  disposition  of  vessels  belonging  to  the 
United  States,  and  wide  discretion  in  respect 
of  the  many  details  thereof  has  necessarily 
been  committed  to  the  discretion  of  the  ex- 
ecutive department.  The  statute  under  con- 
sideration does  not,  in  terms,  declare  that  a 
vessel  when  offered  for  sale  shall  not  be  with- 
drawn, but  shall  be  declared  sold  to  the  high- 
est bidder,  regardless  of  conditions  that  may 
arise  after  advertisement  rendering  it  impor- 
tant to  reconsider  the  decision  to  sell,  and  to 
retain  the  vessel  for  the  uses  of  the  govern- 
ment; nor  can  we  interpret  it  so  to  mean. 
All  that  it  commands  is  that  the  vessel  shall 
be  offered  for  sale  in  a  particulaif  manner, 
and  that  'any  vessel  sold'  shall  be  delivered 
to  the  purchaser.  C(mgress  might  have  di- 
rected the  sale  to  be  made  at  public  auction 
to  the  highest  bidder,  instead  of  through 
written  bids  to  be  opened  upon  the  advertised 
date.  Had  this  been  done,  it  could  not  be  suc- 
cessfully contended  that  the  sale  at  such  auc- 
tion would  be  complete  until  the  acceptance 
of  the  highest  bid.  It  is  settled  law  that  an 
auction  sale,  whether  made  by  a  private  own- 
er or  by  an  officer  under  execution  of  a  de- 
cree, is  not  complete  imtil  the  bid  shall  have 
been  accepted,  and  the  property  struck  off 
and  declared  sold  to  the  bidder.  The  seller 
may  decline  to  accept  the  bid,  and  may  with- 
draw the  property  from  sale.  Until  accept- 
ance of  his  bid,  the  bidder  acquires  no  title  to 
the  property.    Blossom  v.  Milwaukee,  etc.  R. 
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Co.  3  Wall.  196-206,  18  U.  S.  (L.  ed.)  43-46. 
We  perceive  no  difference  between  a  sale  made 
at  public  outcry,  and  one  made  in  the  manner 
prescribed  by  statute.  In  each  case  it  is  an 
offer  for  sale  to  the  highest  bidder,  and  no 
sale  is  made  until  the  bid  is  accepted.  Here, 
notwithstanding  the  relator's  bid  was  the 
highest,  and  its  acceptance  might  have  been 
advisable,  the  representative  of  the  govern- 
ment charged  with  the  conduct  of  the  sale 
decided  not  to  accept  it,  and  therefore  no  sale 
was  actually  made." 


OOBDON  ET  All. 

V. 


Georgia  Supreme  Court — ^August  19,  1916. 
146  Oa.  682;  89  8.  E,  749. 


Wills  —  Contraot  to  MiOce  Will  *  Va- 
lidity. 

An  oral  contract  by  which  one  of  the  par- 
ties agrees  to  make  a  will  with  a  devise  of 
specific  property  to  the  other,  as  compensa- 
tion for  services  rendered  and  to  be  rendered 
to  the  former  during  his  life,  is  valid  and 
enforceable. 

Effect  of  Breach  of  Contraot  to  Devise 
-^  ResultiAS  Trust. 

If  the  promisor  in  such  a  case  makes  a 
will,  which  is  probated,  devising  the  specific 
property  to  another  person  in  violation  of 
the  terms  of  the  contract,  equity  will  im- 
press a  trust  upon  the  property,  which  will 
follow  it  into  the  hands  of  the  personal  rep- 
resentative or  devisee  of  the  promisor. 

RifSht  of  Action  for  Damases. 

If  on  the  trial  of  an  action  against  a  dev- 
isee for  the  specific  performance  of  the 
plaintiff's  contract  with  the  testator  of  the 
devisee,  with  reference  to  the  land  devised, 
it  should  be  developed  that,  without  fault  of 
the  plaintiff,  but  on  account  of  the  defend- 
ant himself,  a  specific  performance  of  the 
contract  is  impossible,  damages  may  be 
awarded  for  a  breach  of  the  contract. 

Measnre  of  Damages  for  Breach* 

The  basis  of  the  action  is  to  fasten  a  trust 
on  the  property  of  the  testator  in  favor  of 
the  plaintiff,  and  to  specifically  enforce  such 
a  trust  against  the  testator's  executor  and 
the  devisee  claiming  under  the  will  violating 
the  testator's  contract  with  the  plaintiff,  and 
in  the  alternative  to  recover  damages,  if 
specific  performance  is  impossible.  The  dam- 
ages are  measured  by  the  value  of  the  prop- 
erty promised  to  be  devised,  and  not  the 
value  of  the  plaintiff's  services  which  fur- 
nished the  consideration  of  the  contract. 

[See  note  at  end  of  this  case.] 


Validity  of  Oral  Contract  to  DcTiso. 

An  oral  contract  to  devise  lands  falls  with- 
in the  operation  of  the  statute  of  frauds;  but 
where  the  party  in  whose  favor  the  will  is 
to  be  made  has  performed  his  part  of  the 
contract,  and  the  other  party  dies  leaving 
a  will  in  which,  no  devise  is  made  pursuant 
to  the  oral  contract,  the  disappointed  party 
may  apply  to  a  court  of  equity  for  specific 
performance  of  the  contract,  if  it  is  one  of 
such  a  nature  that  a  court  of  equity  would 
require  specific  performance. 

[See  5  Ann.  Cas.  496;  20  Ann.  Gas.  1137; 
Ann.  Cas.  1915A  463.] 

Idfl&itation  of  Actions  —  When  Ganse 
of  Action  Aocmes  —  Broaoh  of 
Asroement  to  Deviso* 

Where  services  are  to  be  performed  for 
another  in  consideration  of  an  oral  agree- 
ment by  the  terms  of  which  the  person  is  to 
be  compensated  by  a  devise  in  the  will  of  the 
person  for  whom  the  services  have  been  or  are 
to  be  performed,  the  cause  of  action  does 
not  accrue  until  the  death  of  the  promisor 
and  his  failure  to  make  the  devise  according 
to  the  terms  of  the  contract. 

[See  Ann.  Cas.  1918A  912.] 

Wills  —  ConolnsiTcness  of  Probate. 

The  probate  of  the  will  in  solemn  form  is 
conclusive  of  its  validity.  In  an  action 
against  the  devisee,  to  impress  a  trust  upon 
the  property  devised,  because  of  the  testator's 
violation  of  his  contract  to  devise  the  prop- 
erty to  the  plaintiff,  it  is  irrelevant  to  in- 
quire into  the  testamentary  capacity  of  the 
testator,  or  any  undue  influence  alleged  to 
have  been  exerted  by  the  devisee  in  pro- 
curing the  execution  of  the  will,  and  under 
the  facts  of  the  case  an  instruction  on  these 
subjects  is  prejudicial  error  requiring  a  new 
trial. 

Pleadins  —  Variance  —  Date  of  Con- 
tract. 

An  allegation  that  an  oral  contract  is 
made  in  a  particular  year  may  be  supported 
by  proof  that  it  was  made  in  a  different 
year,  where  the  date  is  not  a  material  ele- 
ment in  the  description. 

Appeal  and  Error  —  Questions  Pre- 
sented hy  Record  —  Admission  of 
ETidence. 

An  assignment  of  error  upon  the  admission 
of  testimony,  where  the  evidence  objected  to 
is  neither  literally  nor  substantially  set  out, 
cannot  be  considered. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Chatham  county: 
Chahlton,  Judge. 

Action  by  Mary  Ann  Spellman,  plaintiff^ 

against   George  Gordon  et  al.,   defendants. 

Judgment   for   plaintiff.  Defendants   bring 
error.    Kkvebsed. 

[683]  Mrs.  Mary  Graeffe  owned  certain 
property  in  the  City  of  Savannah  on  the 
southeast  comer  of  Montgomery  and  Hunt- 
ingdon [684]  Streets,  on  which  was  built  her 
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residence,  and  a  vacant  lot  adjoining  the 
residence.  She  also  owned  certain  other  real 
estate.  Her  husband  died  in  1886,  when  she 
was  66  years  of  age.  In  1888  she  married 
Mr.  Krieger.  In  1901  she  instituted  divorce 
proceedings  against  Mr.  Krieger,  and  ob- 
tained a  divorce  in  1902.  On  October  11, 
191],  when  she  was  91  years  old,  she  executed 
her  last  will  and  testament.  By  the  first 
item  she  devised  her  residence  and  the  ad- 
joining lot  to  George  Gordon  and  his  wife. 
Pearl  Gordon,  "in  consideration  of  the  faith- 
ful  attentions  and  the  kind  and  generous 
treatment  which  I  have  received  at  the  hands 
of  George  Gordon  and  his  wife.  Pearl  Gor- 
don, who  have  ministered  to  my  every  want 
and  have  nursed,  attended,  and  provided  for 
me  for  a  long  period  of  time,  and  both  of 
whom  have  looked  to  my  comfort  and  happi- 
ness and  have  been  as  devoted  and  true  as 
if  my  own  children."  In  the  2d  item  she 
devised  to  the  same  persons  her  household 
and  kitchen  furniture,  jewelry,  and  other 
personalty.  By  the  3d  item  she  devised  to 
her  sister  Katherine,  whose  last  address  was 
Tiefenbruch,  Prussia,  Germany,  and,  if  not 
in  life,  to  her  children  or  lineal  descendants, 
proceeds  to  be  derived  from  the  sale  of  other 
described  property.  She  died  on  September 
16,  1912,  without  children  or  lineal  descend- 
ants. Her  will  was  probated  in  both  com- 
mon and  solemn  form  by  the  nominated  ex- 
ecutor. Thereafter  Mary  Ann  Speliman  filed 
«  petition  against  the  executor  and  George 
and  Pearl  Gordon,  alleging,  in  addition  to 
the  foregoing  facts,  the  following:  For  a 
long  period  of  time  she  had  rendered  to  Mrs. 
Oraeffe,  at  her  request,  valuable  services  in 
looking  after  her  and  taking  care  of  her; 
and  in  1901  Mrs.  Graeffe  proposed  to  peti- 
tioner to  continue  her  services  as  she  had 
done  in  the  past,  and  as  occasion  might  re- 
quire during  the  remainder  of  Mrs.  Graeffe's 
life,  and  at  such  time  and  times  as  Mrs. 
Graeffe  might  require.  In  consideration  of 
«uch  services  to  be  rendered,  as  well  as  in 
<!on8ideration  of  past  services,  Mrs.  Graeffe 
promised  petitioner  to  compensate  her,  when 
Mrs.  Graeffe  died,  by  giving  her,  by  Mrs. 
Oraeffe's  last  will  and  testament,  the  resi- 
dence property  and  vacant  lot  attached,  and 
also  her  household  and  kitchen  furniture  and 
her  jewelry.  Petitioner  accepted  the  offer, 
and,  relying  upon  the  promise  of  compensa- 
tion in  the  specific  property,  faithfully  min- 
istered to  the  every  want  of  Mrs.  Graeffe, 
nursed  her,  attended  her,  and  looked  after 
lier  comfort  and  happiness,  as  if  she  had 
been  her  [685]  own  daughter.  These  services 
were  acceptably  rendered  by  her  up  to  the 
time  of  Mrs.  Graeffe's  death.  The  property 
which  Mrs.  Graeffe  promised  to  give  by  will 
to  the  petitioner  is  of  the  value  of  $6,000, 
and  the  value  of  petitioner's  services  exceeds 


the  value  of  the  property.  The  estate  of  Mrs. 
Graeffe  is  solvent;  and  she  owned,  independ- 
ently of  the  property  she  agreed  to  give  peti- 
tioner, certain  other  described  property. 
Petitioner  did  not  believe  that  Mrs.  Graeffe 
knowingly  and  wilfully  breached  her  contract 
with  petitioner  by  devising  and  bequeathing 
the  residence  property,  with  the  adjacent 
vacant  lot  and  the  personalty,  to  George 
Grordon  and  Pearl  Gordon  instead  of  to  peti- 
tioner. On  the  contrary  she  believes  and 
avers  that  the  devise  to  the  Gordons  was  the 
result  of  undue  influence  exercised  on  Mrs. 
Graeffe  by  them  in  making  her  will,  and 
was  the  result  of  confusion  in  the  mind  of 
Mrs.  Graeffe,  whereby  she  thought  they  had 
rendered  these  long  and  faithful  services  to 
her,  instead  of  petitioner;  that  the  Gordons 
were  not  related  to  Mrs.  Graeffe  in  any  way, 
and  their  acquaintance  with  Mrs.  Graeffe 
began  but  a  few  months  prior  to  the  execu- 
tion of  the  will.  Petitioner  prayed  that  her 
contract  with  Mrs.  Graeffe  be  specifically 
performed,  that  the  executor  be  decreed  to 
turn  over  to  her  the  property  promised  her 
by  Mrs.  Graeffe,  and,  if  for  any  reason  it  be 
impossible  to  give  her  this  relief,  that  she 
be  compensated  out  of  the  estate  of  Mrs. 
Graeffe  in  an  amount  equal  in  value  to  the 
property  promised  her  for  her  services.  The 
defendants  in  their  answer  denied  that  Mrs. 
Graeffe  made  the  contract  alleged  in  the  peti- 
tion. The  trial  resulted  in  a  verdict  for  the 
plaintiff,  which  the  court  refused  to  set  aside 
on  motion  for  new  trial. 

Twiggs  d  Goaan  for  plaintiffs  in  error. 
R,  R,  Richards  and  W«  R,  Leaketk  for  de- 
fendant in  error. 

Evans,  P.  J.  (after  statifig  the  facta). — 1, 
2.  It  was  said  by  Mr.  Justice  Cobb  in  Banks 
V.  Howard,  117  Ga.  94,  43  S.  E.  438:  "Con- 
tracts under  which  one  of  the  contracting 
parties  agrees  with  the  other,  for  a  valuable 
consideration,  that  he  will  make  a  will  giving 
to  the  other  property,  either  real  or  personal, 
haye  been  sustained  and  enforced  in  America 
from  the  earliest  times;  and  the  validity  of 
such  contracts  seems  now  to  be  beyond  all 
doubt."  If  the  promisor  in  such  a  case  makes 
a  will  which  is  probated,  devising  specific 
land  to  another  in  violation  of  the  terms  of 
the  contract,  equity  will  impress  a  trust  on 
the  property,  [686]  which  will  follow  it  into 
the  hands  of  the  personal  representative  or 
devisee  of  the  promisor.  Belt  v.  Lazenby, 
126  Ga.  767,  (5),  773,  66  S.  E.  81.  Where 
one  makes  a  will  in  violation  of  his  contract 
to  make  a  particular  devise,  the  probate  of 
such  will  does  not  defeat  the  equitable  rem- 
edy of  the  other  party  for  the  enforcement 
of  his  rights  under  the  contract.  The  plain- 
tiff is  making  no  attack  on  the  judgment  of 
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probate,  but  Is  seekiMg  a  decree  to  avoid  the 
attempted  devolution  of  title  by  the  will,  by 
the  imprisonment  of  a  trust  on  the  property 
devised. 

3,  4.  If  on  the  trial  of  an  action  againet  a 
devisee  for  specific  performance  of  the  plain- 
tiff's contract  with  the  testator  of  the  devisee, 
with  reference  to  the  land  devised,  it  should 
be  developed  that,  without  fault  of  the  plain- 
tiff but  on  account  of  the  defendant  himself, 
a  specific  performance  of  the  contract  is  im- 
possible, damages  may  be  awarded  for  a 
breach  of  the  contract.  Civil  Code  (1910) 
§  4639;  Banks  v.  Howard,  supra;  Spearman. 
V.  Wilson,  44  Ga.  478  (3).  The  measure 
of  damages  is  the  value  of  the  property 
promised  to  be  devised.  The  court  instructed 
the  jury  that  for  breach  of  the  contract  the 
plaintiff  would  be  entitled  to  recover  the 
reasonable  value  of  her  services.  The  jury 
returned  a  verdict  for  the  plaintiff  "for  the 
value  of  her  services,  the  sum  of  five  thou- 
sand ($5,000.00)  dollars,  to  be  levied  and 
paid  out  of  the  whole  estate  of  Mrs.  Mary 
Graeffe,  including  property  devised  to  the 
Gordons."  The  measure  of  damages  pre- 
scribed by  the  judge  was  erroneous.  It  is 
true  that  in  another  portion  of  his  charge 
he  gave  the  correct  rule  as  to  the  measure 
of  damages,  but  the  jury  in  formulating 
their  verdict  specifically  stated  that  they 
found  for  the  plaintiff  for  the  value  of  her 
services.  It  is  argued  that  inasmuch  as  the 
defendants  admitted  in  their  answer  that  the 
value  of  the  property  on  which  the  trust  was 
sought  to  be  impressed  exceeded  the  amount 
of  recovery,  the  error  was  harmless.  We  can- 
not agree  to  this,  because  the  jury  expressly 
stated  in  their  verdict  that  they  were  com- 
pensating the  plaintiff  fpr  her  services.  We 
can  easily  conceive  of  a  case  where  the  dis- 
parity between  the  value  of  the  services  and 
that  of  the  property  may  b6  such  that  a  j«ry, 
with  the  court's  sanction,  may  be  willing  to 
compensate  the  plaintiff  by  awarding  to  her 
the  value  of  her  services,  though  unwilling 
to  find  in  her  favor  as  for  a  breach  of  con- 
tract. 

5.  An  oral  contract  to  devise  lands  falls 
within  the  statute  of  [687]  frauds;  but 
where  the  party  in  whose  favor  the  will  is 
to  be  made  has  performed  his  part  of  the 
contract,  and  the  other  party  dies  leaving  a 
will  in  which  no  devise  is  made  pursuant  to 
the  oral  contract,  the  disappointed  party 
may,  in  a  proper  case,  apply  to  a  court  of 
equity  for  specific  performance.  Banks  ▼. 
Howard,  117  Ga.  94  (supra)  and  authori- 
ties cited  at  page  96. 

6.  The  consideration  of  the  contract  is  per- 
sonal service  rendered  Mrs.  Graeffe  during 
life.  The  plaintiff's  cause  of  action  did  not 
accrue  until  her  death  and  until  her  failure 
to  make  the  devise  according  to  contract. 


7.  A  judgment  admitting  a  will  to  probate 
cannot  be  collaterally  impeached.  The  theory 
of  the  plaintiff's  case  recognized  the  validity 
of  the  probate  of  the  will  of  Mrs.  Graeffe. 
She  did  not  attack  the  probate,  but  sought 
to  impress  a  trust  on  the  devise  in  the  pro- 
bated will.  In  the  course  of  his  charge  the 
court  instructed  the  jury  that  he  did  not 
understand  that  any  attack  was  made  upon 
the  testamentary  capacity  of  the  deceased  to 
make  a  will.  Nevertheless  he  charged  on  the 
subject  of  the  requisite  mental  capacity  to 
make  a  will,  and  also  on  the  subject  of  undue 
influence  as  destroying  testamentary  capacity. 
The  charges  were  clearly  irrelevant.  The 
plaintiff  in  her  petition  charged  that  the  tes- 
tatrix was  old  and  infirm,  and  the  proof  took 
a  wide  range  with  respect  to  the  conduct  of 
the  Gordens  during  their  acquaintance  with 
the  testatrix,  which  extended  over  but  a  few 
months  prior  to  the  making  of  the  will.  The 
court's  instruction  as  to  testamentary  capac- 
ity and  undue  influence  was  calculated  to 
arouse  prejudice  against  the  defendants  in 
respect  to  the  making  of  the  will,  or  to 
create  an  impression  that  the  devise  to  the 
Gordons  would  be  invalid  if  the  testator  was 
deficient  in  testamentary  capacity,  or  was 
unduly  infiuenced  by  the  Gordons  to  make 
the  devise  to  them. 

8.  The  ruling  in  the  8th  headnote  has  tlie 
sanction  of  this  court  in  Hudson  v.  Hudson, 
90  Ga.  681  (4^),  687,  16  S.  E.  349. 

9.  Complaint  is  made  that  the  court  erred 
in  permitting  counsel  for  the  plaintiff,  in 
cross-examination,  to  question  one  of  the  de- 
fendants as  a  witness  as  to  experiences  and 
facts  surrounding  his  marriage,  aa  to  who 
procured  the  license,  and  so  forth,  over  ob- 
jection of  defendants  that  same  wae  irrele- 
vant. The  replies  elicited  by  the  cross-exami- 
nation are  not  stated;  and  under  repeated 
rulings  of  this  court  this  ground  of  the  mo- 
tion is  incomplete,  [688]  and  will  not  be 
considered.  Stoner  v.  Patten,  132  Ga.  178, 
63  S.  £.  897.  Judgment  reversed.  All  the 
Justices  concur. 


NOTE. 

^  Measiire  of  Damages  for  Breaok  of 
Contract  to  Make  WilL 

In  Action  an  Contract. 

It  is  generally  held  that  where  a  contract 
is  made  to  devise  specific  property  in  consid- 
eration for  services  to  be  performed,  the 
promisee  may  on  the  death  of  the  promisor, 
the  latter  having  failed  to  make  the  promised 
testamentary  provision,  maintain  an  action 
for  breach  of  the  contract,  and  recover  the 
full  value  of  the  promised  devise,  regardless 
of  what  the  promisee's  services  are  worth. 
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Morrison  v.  Land,  169  Cal.  580,  147  Pac.  269; 
Thompson  v.  Romack,  174  la.  155,  166  N.  W. 
310;  Wellington  v.  Apthorp,  145  MasB.  69, 
13  N.  E.  10;  Noyes  v.  Noyes,  224  Masa.  125, 
112  N.  E.  850;  Clarke  v.  Treasurer,  etc.  226 
Mass.  301,  115  N.  E.  416;  Day  v.  Washburn, 
76  N.  H.  203,  81  Atl.  474;  Andrews  v.  Brew- 
ster, 56  Hun  640,  9  N.  Y.  S.  114;  Matter  of 
Mallory,  13  Misc.  595,  35  N.  Y.  S.  155; 
Spruill  V.  Davenport,  27  N.  C.  146;  McCurry 
V.  PurgasoB,  170  N.  C.  463,  87  S.  E.  244; 
Hursey  v.  Surles,  91  S.  C.  284,  74  6.  E.  618 ; 
Henderson  v.  Davis  (Tex.)  191  S.  W.  358; 
Legas  V.  Trusts,  etc.  Co.  4  Alberta  L.  Hep. 
190,  20  Wefit.  L.  Rep.  172,  1  West.  W.  Rep. 
802,  5  Dominion  L.  Rep.  389.  And  seo  tho 
reported  case.  See  also  Griffith  v.  Robertson, 
73  Kan.  666,  85  Pac^748;  Lisk  v.  Sherman, 
25  Barb.  (N.  Y.)  433;  Porter  ▼.  Dunn,  131 
X.  Y.  314,  30  N.  K  122;  Kurtha  v.  Donohoo, 
149  Wis.  481,  134  N.  W.  406,  136  N.  W.  158. 

Thus  it  was  held  in  Matter  of  Mallory,  13 
Misc.  695,  36  N.  Y.  S.  155,  that  where  the 
parties  by  the  terms  of  their  agreement  fixed 
the  measure  of  compensation  to  be  the  entire 
residuum  of  the  promisor's  estate,  such  an 
agreement  is  controlling,  and  the  promisee  on 
the  former's  death  without  having  made  any 
testamentary  provision  may  recover  the  re- 
siduum of  the  estate  without  regard  as  to 
the  value  of  the  services  rendered. 

So  it  was  said  in  Henderson  ▼.  Davis 
(Tex.)  191  S.  W.  358,  that  "the  measure  of 
damages  for  the  breach  of  a  contract  to 
devise  land  is  governed  by  the  same  rules 
which  control  the  measure  in  breaches  of 
contract  to  eonvey.  Ordinarily  it  is  the  value 
of  the  land  to  which  the  contract  related." 

Similarly  it  was  held  in  Thompson  ▼. 
Romack,  175  la.  155,  156  K  W.  310,  that 
where  the  promisor  broke  his.  contract  to* 
make  a  will  of  his  farm  in  consideration  of 
support  and  care  by  the  promisee,  the  latter 
may  recover  in  an  action  against  the  admin- 
istrator the  value  of  the  farm,  though  it  is 
worth  $15,000,  and  the  promisee  only  cared 
for  the  promisor  seventeen  or  eighteen 
months,  and  that  interest  from  the  date  of 
the  promisor's  death  could  be  recovered  since 
the  promisee's  cause  of  action  accrued  on  the 
date  of  the  death. 

On  noncompliance  with  a  contract  to  leave 
all  his  property  by  will,  the  promisee's  meas- 
ure of  damages  is  the  value  of  all  the  prop- 
erty left  by  the  promisor  which  is  not  con- 
sumed in  administration  or  payment  of  debts. 
Day  V.  Washburn,  76  N.  H.  203,  81  Atl.  474. 
And  to  the  same  effect  see  Leges  v.  Trusts, 
etc.  Co.  4  Alberta  L.  Rep.  190,  20  West.  L. 
Bep.  172,  1  West.  W.  Rep.  802,  6  Dominion 
L.  Rep.  389.  See  also  Benge  v.  Touts,  163 
Ky.  796,  174  S.  W.  610. 

Where  there  is  no  language  in  a  will  that 
a  legacy  or  bequest  is  in  payment  of  a  debt 


in  whole  or  in  part,  the  general  rule  is  that 
the  testamentary  gift  is  to  be  regarded  as  a 
benefaction  and  not  as  a  payment  of  a  debt; 
and  so  in  an  action  for  breach  of  the  prom- 
isor to  leave  his  son  a  farm,  the  latter  need 
not  deduct  the  value  of  other  property  de- 
vised to  him,  but  may  recover  the  value  of 
the  farm.  Noyes  v.  Noyes,  224  Mass.  125, 
112  N.  E.  850. 

Where  personal  services  are  performed  by 
one  person  for  another  during  the  latter's 
life  under  a  contract  that  compensation  there- 
for is  to  be  provided  in  the  will  of  the  per- 
son receiving  the  benefit  of  them,  without 
however  agreeing  as  to  any  specific  bequest^ 
and  the  promisor  dies  intestate  or  fails  to 
make  such  provision,  the  contract  is  then 
broken,  and  the  promisee  in  an  action  on  the 
contract  may  recover  the  reasonable  value 
of  his  services.  Quirk  v.  Bank  of  Commerce, 
etc.  244  Fed.  682;  Paul  v.  Snyder,  62  Xnd. 
App.  291,  100  N.  £.  571;  Benge  v.  Fonts, 
163  Ky.  796,  174  8.  W.  610;  Walker  ▼. 
Ganote  (Ky.)  116  S.  W.  689;  Patterson  v. 
Patterson,  13  Johns.  (N.  Y.)  379;  Whetstine 
V.  Wilson,  104  N.  C.  386,  10  S.  E.  471;  Bash 
V.  Bash,  9  Pa.  St.  260;  Graham  v.  Graham, 
34  Pa.  St.  476;  Thompson  v.  Stevens,  71  Pa. 
St.  161;  Duff  V.  Gillmore,  33  Leg.  Int.  (Pa.) 
65;  Unger's  Estate,  20  Pa.  Co.  Ct.  168; 
Taylor  v.  Wood,  72  Tenn.  604;  Waddell  v. 
Waddell  (Tenn.)  42  S.  W.  46;  Jones  v. 
Jincey,  9  Grat.  (Va.)  708;  Bayliss  v.  Pric- 
ture,  24  Wis.  661;  Jilson  v.  Gilbert,  26  Wis. 
637,  7  Am.  Rep.  100;  Slater  v.  Cook,  93 
Wis.  104,  67  N.  W.  16.  See  also  Bair  v. 
Hager,  97  App.  Div.  358,  90  N.  Y.  S.  27. 

Thus  where  the  promise  for  the  plaintiff's 
services  is  made  in  an  indefinite  manner  as 
a  promise  to  will  him  "as  much  as  to  any 
relation  on  earth,"  the  measure  of  damages 
on  the  promisor's  breach  is  the  value  of  the 
services.    Graham  v.  Graham,  34  Pa.  St.  476. 

So  where  a  testator  during  his  life  agreed 
to  devise  to  the  plaintiff  the  bulk  of  his  es- 
tate in  consideration  of  the  plaintiff's  service 
and  loyalty  during  her  life,  the  amount  of 
damages  on  the  failure  to  devise  by  the  for- 
mer is  measured  by  the  reasonable  value  of 
the  consideration  given  by  the  plaintiff  to 
the  testator.  Quirk  v.  Bank  of  Commerce, 
etc.  244  Fed.  682. 

See  also  Collier  v.  Rutledge,  136  N.  Y.  621, 
32  N.  E.  626,  wherein  it  was  said:  "It  is 
well  settled  that  when  services  were  rendered 
to  a  testator  under  a  contract  to  make  com- 
pensation therefor  by  will,  and  he  dies,  hav- 
ing made  no  provision  therefor,  the  person 
rendering  the  services  stands  as  a  creditor  of 
the  estate,  and  may  recover  from  his  repre* 
sentatives  the  value  of  the  services.  .  .  . 
The  contract  excludes  the  idea  that  the  serv- 
ices were  gratuitous.  It,  however,  fixes  no 
rule  by  which  the  damages  can  be  measured 
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in  case  of  default.  What  should  be  the  extent 
of  the  provision  is  not  expressed.  It  is,  how- 
ever, a  reasonable  implication  that  it  should 
be  compensatory,  and  that  the  provision  not 
only  shall  be  legal  in  form,  but  that  the 
estate  will  be  in  a  situation  that  in  due 
course  the  provision  made  can  be  satisfied. 
Where  a  testator  wholly  fails  to  make  the 
promised  provision,  there  seems,  in  a  case 
like  this,  to  be  no  other  rule  of  damages  prac- 
ticable except  the  value  of  the  services." 

In  Action  on  Quantum  Meruit. 

It  is  generally  held  that  where  the  .prom- 
isee brings  an  action  on  a  quantum  meruit 
on  the  breach  by  the  promisor  of  a  contract 
to  make  a  testiunentary  provision,  in  consid- 
eration of  the  rendition  of  services,  the  meas« 
ure  of  damages  is  the  reasonable  value  of  the 
services  performed.  Snowden  v.  demons,  6 
Colo.  App.  251,  38  Pac.  476;  Watson  v.  Wat- 
son, 1  Houst.  (Del.)  20^;  Thomas  v.  Feese, 
61  S.  W.  160,  21  Ky.  L.  Rep.  206;  Smith 
V.  Smith,  28  N.  J.  L.  208,  78  Am.  Dec.  49; 
Raycraft  v.  Johnston,  41  Tex.  Civ.  App.  466, 
93  *S.  W.  237;  McGugan  v.  Smith,  21  Can. 
Sup.  Ct.  263,  affirming  21  Ont.  App.  642; 
Cross  V.  Cleary,  29  Ont.  642.  See  also  Tussey 
V.  Owen,  }39  N.  C.  457,  52  S.  E.  128. 

In  an  action  on  a  quantum  meruit,  the 
plaintiff  may  recover  the  acttial  value  of  his 
services,  but  the  amount  is  not  to  exceed  the 
value  of  the  deceased's^  properly  agreed  to 
be  devised,  and  the  plaintiff  must  deduct  all 
moneys  he  received  during  the  promisor's 
life.  Hudson  v.  Hudson,  87  Ga.  678,  13  S.  E. 
583,  27  Am.  St.  Rep.  270,  reversed  on  other 
grounds  90  Ga.  581,  16  S.  £.  349. 

Where  the  promisor  rendered  performance 
by  him  impossible,  by  disposing  of  the  prop- 
erty which  was  the  subject  of  the  promised 
devise,  the  promisee  may  bring  an  action  on 
a  quantum  meruit  and  recover  the  reasonable 
value  of  the  services  which  he  rendered. 
Matter  of  Funk,  49  Misc.  199,  98  N.  Y.  S. 
934.  And  to  the  same  effect  see  Canada  v. 
Canada,  6  Cush;  (Mass.)  16. 

Where  a  parol  contract  is  made  to  devise 
property  in  consideration  for  services  to  be 
performed,  such  contract  where  the  estate 
consists  of  both  real  and  personal  property 
is  within  the  statute  of  frauds,  so  that  no 
suit  can  be  brought  after  the  promisor's  death 
for  his  breach,  for  the  full  value  of  the  prom- 
ised devise,  but  the  promisee  may  recover  on 
a  quantum  meruit  the  reasonable  value  of 
his  services.  Hull  v.  Thoms,  82  Conn.  647, 
74  Atl.  925;  Wallace  v.  Long,  106  Ind.  122, 
5  N.  E.  666,  55  Am.  Rep.  222;  Nelson  v. 
Masterton,  2  Ind.  App.  524,  28  N.  E.  7^1; 
In  re  Williams,  106  Mich.  490,  64  N.  W.  490. 
But  see  Frost  v.  Tarr,  53  Ind.  390. 

It  is  well  settled  that  there  may  be  a  valid 
agreement  for  services  to  be  paid  for  by  will ; 


and  when  the  services  have  been  performed  by 
one  party  to  the  contract,  if  the  other  dies 
without  making  the  promised  testamentary 
provision,  a  recovery  may  be  had  against  his 
estate  by  the  person  who  has  performed  the 
services,  for  such  a  sum  as  he  may  deserve 
by  reason  thereof,  not  exceeding  the  amount 
which  he  was  to  recover  by  the  will.  When 
he  cannot  recover  on  the  contract  by  reason 
of  its  being  within  the  statute  of  frauds,  he 
may  recover  on  a  quantum  meruit.  HuU  v. 
Thoms,  supra. 


STATE 

V. 
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Indietiiieiit  and  Iiif  ormatloii  —  Setttac 
Aside  —  Po'vrer  of  Court  om  Owb 
Motioii. 

Code,  §  5319,  j»rovides  that,  if  motion  to 
set  aside  an  indictment  is  made  before  plea 
is  entered,  the  indictment  must  be  set  aside, 
if  certain  objections  appear.  The  objections 
enumerated  do  not  include  that  the  indict- 
ment charges  no  crime.  Section  5331  pro- 
vides that,  if  demurrer  to  an  indictment  be 
sustained  for  failure  of  the  indictment  to 
charge  a  crime,  the  defendant  must  be  dis- 
charged unless  the  defect  can  be  remedied 
in  another  indictment,  when  the  cause  may 
be  resubmitted  to  the  grand  jury.  It  is  held 
^at,  although  the  statutes  do  not  authorize 
a  court,  on  its  own  motion,  before  plea,  to 
set  aside  an  indictment  for  failure  to  charge 
a  crime,  they  do  not  expressly  prohibit  it, 
and  therefore  the  court  may,  on  its  own  mo- 
tion, set  aside  an  indictment  for  failure  to 
charge  a  crime,  and  resubmit  the  cause  to 
the  grand  jury  before  plea  is  entered. 

[See  note  at  end  of  this  case.] 

Resiibmiaaioii  —  Proooediacs  tefove 
Grand  Jury  —  NeooMity  of  Snauaoa- 
ing  Witnesses. 

Under  Code,  §  5278,  providing  that,  on  re- 
submission to  the  same  or  another  grand 
jury,  it  shall  be  unnecessary  to  summon  the 
witnesses  again,  but  the  minutes  on  the  form- 
er indictment  may  be  detached  and  attached 
to  the  second  indictment,  it  is  unneeessary 
that  the  witnesses,  on  whose  testimony  a  de- 
fective indictment  was  found,  be  resummoned 
before  the  grand  jury  which  brings  in  the 
second  indictment  on  resubmission. 

[See  Ann.  Cas.  1916D  273.] 

Eridenoe  —  Opinions  —  Possibility  ef 
Committing  Rape. 

Testimony  of  witnesses  that,  in  their  opin- 
ion, rape  could  not  be  committed  upon  an 
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adult  female  under  the  circumstances  dis- 
closed by  the  record,  is  inadmissible,  as  an 
invasion  of  the  province  of  the  jury. 

Criminal  Tmw  —  Eridenee  —-  Flisht  of 
Ao^nsed  —  Pvoof  by  Indirection. 

While  evidence  of  accused's  flight  is  ad- 
missible in  a  prosecution  for  rape,  it  mav 
not  be  shown  except  by  proper  evidence,  and- 
it  is  improper  to  ask  a  witness  on  cross- 
examination  whether  she  saw  the  defendant 
after  he  broke  jail,  where  the  witness  had 
merely  testified  that  she  knew  the  defend- 
ant and  was  acquainted  with  his  reputation 
for  moral  character  and  virtue,  that  it  was 
good,  and  that  the  witness  never  beard  it 
questioned. 

Admission  of  Bvidoneo  —  Chnreh  M eaa- 
bersMp  of  Prosoentrix  —  Prejndioo. 

While  there  may  be  doubt  whether  testi« 
mony  of  the  prosecutrix  that  she  was  a 
churcli  member  was  prejudicial  to  accused, 
error  in  receiving  it  must  be  presumed  to 
be  prejudicial,  in  the  absence  of  any  showing 
to  the  contrary,  especially  where  defendant 
was  not  allowed  to  show  his  membership  in 
secret  societies. 
Instraotions    —    Sinslins     Ont     Testi- 


While  an  instruction  upon  the  weight  and 
credibility  to  be  given  testimony  may  be 
abstractly  correct^  it  is  error  to  single  out 
some  particular  witness  or  evidence  for  its 
application. 

Bape  —  Admissibility   of   Eridenee  — 
Denial  by  Aeensed. 

In  a  prosecution  for  rape,  it  was  error  to 
exclude  the  defendant's  denial  of  the  use  of 
any  force  after  having  admitted  the  prose- 
cuting witness's  testimony  that  she  never  gave 
him  any  occasion  for  anything  out  of  the 
way. 

Crindnal  I<a^r  —  Instreetions  «—  Roa- 
sonablo  Donbt  —  As  to  Dogroo  of  Of- 


A  charge  that  the  jury  could  not  convict 
of  the  highest  offense  charged,  and  to  acquit 
of  that  crime,  unless  satisfied  beyond  a  rea- 
sonable doubt  that  accused  was  guilty  of  that 
crime,  with  a  similar  charge  as  to  each  of 
the  included  offenses,  concluding  with  a 
charge  to  acquit  accused  if  they  found  none 
of  the  offenses  proved  beyond  a  reasonable 
doubt,  sufficiently  charges  that,  if  there  was 
a  reasonable  doubt  as  to  guilt  of  one  of  the 
offenses  included,  it  should  be  dropped,  and 
the  next  in  order  inquired  into. 

Verdiet  —  Motion  for  Direction  — 
WaiTor  by  Introdncins  Evidence. 

Where,  at  the  conclusion  of  the  state's  evi- 
dence, the  defendant  moved  to  direct  a  ver- 
dict in  his  favor,  but  upon  its  being  over- 
ruled proceeded  with  his  evidence  and  failed 
to  renew  his  motion,  he  waived  the  motion, 
whidi  cannot  be  reviewed  on  appeal. 

[See  14  Ann.  Cas.  222;  Ann.  Cas.  1914A 
146.] 

Appeal  and  Error  —  Objections  Below 
—  SnAciency  of  ETidenco  —  Effect  of 
Motion  for  Hew  Trial. 

Though  accused,  by  proceeding  with  his 
defense,  when  his  motion  to  direct  a  verdict 


at  the  close  of  the  case  tor  the  state  was 
denied,  and  failing  to  renew  it  later,  waived 
the  right  to  claim  on  appeal  that  there  was 
no  case  for  the  jury,  yet  his  motion  for  new 
trial  on  the  ground  that  the  evidence*  was 
insufficient  to  support  the  verdict,  and  the 
denial  thereof,  wiU  preserve  for  review  'the 
question  whether  the  jury  should  have  found 
it  sufficient. 

Appeal  from  District  Court,  Appanoose 
county:    Huntes,  Judge. 

Criminal  action.  John  Asbury  convicted 
of  rape  and  appeals.  The  facts  are  stated  in 
the  opinion.    Revsbsed. 

J,  U.  Wilson  for  appellant. 
George  Conon  and  Wiley  8.  Rankin  for 
appellee. 

[608]  SiLLiKGEB,  J. — ^I.  The  court,  having 
discovered  that  an  indictment  returned 
against  defendant  charged  no  crime,  set  it 
aside  on  its  own  motion  and  ordered  a  re- 
submission. It  is  contended  that  this  action 
is  unauthorized  by  statute,  and  therefore  er- 
roneous. It  seems  true  the  action  complained 
of  is  not  authorized  by  statute. 

Sec.  5319,  Code,  provides  that,  if  motion 
to  set  aside  an  indictment  is  made  before 
plea  is  entered,  the  indictment  must  be  set 
aside  if  certain  objections  are  made  to  ap- 
pear. The  objections  enumerated  do  not  in- 
clude, that  the  indictment  charges  no  crime 
— a  point  which  can,  of  course,  be  raised  by 
demurrer.  Under  Sec.  5321,  Code,  one  ground 
for  setting  aside  the  indictment  found  in  Sec. 
6319  is  not  available  to  a  defendant  who  has 
been  held  to  answer  before  indictment.  By 
Sec.  5331,  Code,  it  is  provided  that,  if  a 
demurrer  to  the  indictment  be  sustained^ 
among  other  things,  for  failure  of  [609]  the 
indictment  to  charge  a  crime,  the  defendant 
must  be  discharged,  unless  the  court  is  of 
opinion,  on  good  cause  shown,  that  the  ob- 
jection can  be  remedied  or  avoided  in  another 
indictment,  in  which  case  the  court  may 
order  the  cause  to  be  resubmitted  to  the 
same  or  another  grand  jury. 

None  of  these  authorize  the  setting  aside 
of  indictments  and  resubmission,  upon  the 
motion  of  the  court,  and  on  the  ground  that 
the  indictment  charges  no  crime.  And  it 
seems  true,  also,  that  none  of  our  cases  de- 
cide the  precise  point  now  under  discussion. 
We  think  that,  notwithstanding  State  v.  Kim- 
ble is  cited  in  State  v.  Hanlin,  134  la.  493, 
112  N.  W.  162,  at  496,  for  the  proposition 
that  the  trial  court  may  order  resubmission 
where  the  indictment  is  clearly  defective,  the 
Kimble  case  does  not  conclude  that  point. 
In  it,  "The  alleged  defect  was  pointed  out  by 
an  objection  to  evidence,"  104  la.  21,  22,  and 
therefore  it  does  not  decide  whether  the  court 
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may  resubmit  aua  sponte.  The  Hanlin  case 
itself  clearly  does  not  conclude  the  question 
now  under  consideration!  because  all  it  holds 
is  that  a  defendant  who,  before  trial,  success- 
fully resists  a  motion  by  the  state  to  set  aside 
the  indictment  and  to  resubmit  because  of 
alleged  defects  therein,  cannot,  upon  convic- 
tion, rely  on  a  denial  of  the  motion  as  ground 
for  reversal.  That  is,  he  is  estopped  by  con- 
duct— cannot  say  on  the  motion  to  resubmit 
that  the  indictment  does  not  require  it,  and 
afterwards  say  it  was  error  for  the  court  to 
agree  with  him  and  to  refuse  resubmission. 
The  case  is  not  applicable:  first,  because  no 
resubmission  was  had,  and  consequently  the 
validity  of  resubmission  was  not  involved; 
second,  its  validity  was  not  passed  upon; 
and,  third,  the  case  went  off  on  a  clear  ques- 
tion of  estoppel.  It  will  be  seen,  then,  that 
the  statute  law  and  our  cases  leave  open 
whether  the  court  may,  strictly  on  its  own 
motion,  resubmit  upon  itself  finding  the  in- 
dictment defective.  We  treat  the  question  aa 
one  of  first  impression.  It  will  be  noticed 
that,  while  our  statutes  and  our  cases  do  not 
give  such  authority,  neither  do  they  exclude 
it.  That  the  court  may,  or  should,  upon  a 
prescribed  application  and  [610]  for  pre- 
scribed grounds,  set  aside  the  indictment  and 
resubmit,  is  not  necessarily  conclusive  for  the 
assertion  that  it  may  not  resubmit  under 
any  other  circumstances.  We  take  it  that 
the  courts  are  entrusted  with  inherent  power 
to  avoid  a  turning  of  the  administration  of 
justice  into  a  travesty,  inherently  empowered 
to  protect  themselves  against  what  will  in- 
terfere with  their  effective  action.  If  wit- 
nesses or  others  behave  themselves  during 
the  trial  in  a  contemptuous  manner,  calcu- 
lated to  interfere  with  orderly  procedure  €Lnd 
righteous  decision,  the  court  could  protect 
itself  against  this  if  there  were  no  statute 
authority  to  do  so,  or  even  if  the  statute 
prescribed  dealing  with  contempts  and  omit- 
ted one  like  the  act  of  such  witness.  Unless 
such  grant  of  power  were  exclusive  in  terms, 
the  right  to  use  the  power  in  cases  not  enu- 
merated would  remain,  if  exercised  in  such 
manner  as  to  effectuate  the  general  purpose — 
to  have  orderly  administration  of  justice. 
We  think  the  dictum  in  the  Kimble  case 
should  be  declared  to  be  the  law.  It  is  therein 
said:  "The  method  of  invoking  the  action 
of  the  court  in  such  a  case  is  not  pointed 
out,  and  we  are  of  the  opinion  that  the  court 
may  act  on  its  own  motion  without  a  request 
from  either  party.  Certainly  the  court  would 
not  be  required  to  permit  a  useless  trial  to 
be  continued  merely  because  neither  party 
objected  to  it."  If  the  courts  may,  without 
statute  grant,  summarily  deal  with  one  who 
threatens  with  violence  to  prevent  the  jury 
from  reaching  a  verdict,  they  may  act  when 
«ome  other  cause  makes  it  certain  that,  if  the 


trial  proceed,  the  verdict  will  be  a  nullity. 
If  there  be  inherent  power  to  prevent  what 
interferes  with  the  free  arriving  at  a  verdict, 
or  to  prevent  the  doing  of  acts  tliat  may 
unduly  influence  the  verdict  and  make  it  sub- 
ject to  be  avoided  afterwards,  there  should 
be  power  in  the  court  to  interfere  when  it 
learns  that,  though  the  trial  proceed  to  its 
end,  there  can  never  be  what  the  law  will 
regard  as  a  verdict.  If  without  statute  the 
court  may  prevent  a  juror  from  being  bribed 
or  coerced,  it  may  take  whatever  steps 
are  necessary  to  avoid  making  the  verdict 
[611]  of  all  the  jurors  a  piece  of  waste  paper. 
The  fact  that  the  legislature  did  not,  in  terms, 
include  power  to  avoid  one  particular  mis- 
carriage of  justice  in  statutes  defining  when 
indictments  should  or  must  be  set  aside 
should  not  be  taken  to  deny  the  power  to  do 
what  was  done  here.  Tliat  statutes  require, 
for  instance,  that  if  the  indictment  is  not 
endorsed  ''a  true  bill,''  the  court  must,  on 
motion,  set  aside  the  indictment,  does  not, 
in  the  least,  establish  that  the  court  may 
not,  without  any  motion^,  set  aside  an  indict- 
ment where  failing  so  to  act  would  lead  to 
a  trial  foredoomed  to  be  abortive. 

II.  Claim  was  made  that  witness  Maggie 
McWilliams  was  not  before  the  grand  jury 
that  found  the  indictment,  and  should  not 
have  been  allowed  to  testify.  She  was  before 
one  which  found  an  earlier  indictment,  which 
was  set  aside  with  an  order  of  resubmission. 
The  minutes  to  said  first  indictment  were 
attached  to  the  one  upon  which  trial  was  had. 
The  dispute  is  over  whether  witness  was  be- 
fore the  second  grand  jury.  It  is  an  imma- 
terial dispute;  because  Code  Sec.  5278  pro- 
vides that,  on  resubmission  to  the  same  or 
any  other  grand  jury,  "it  shall  be  unneces- 
sary to  summon  the  witnesses  again  .  .  . 
but  the  minutes  .  .  .  returned  with  the 
defective  indictment  .  .  .  shall  be  de- 
tached and  returned  to  the  grand  jury,  and 
thereupon,  without  more,  such  grand  jury 
may  find  a  bill  and  attach  said  minutes 
.  .  .  thereto,  and  return  said  indictment 
therewith  into  court  in  the  usual  manner, 
and  may,  in  either  case,  take  additional  tes- 
timony.*' 

III.  The  testimony  proposed  by  Doctors 
Bamford,  Bowen  and  Tillmont  was  rightly 
excluded.  Its  effect  was  to  have  the  wit- 
nesses say  that,  in  their  opinion,  rape  could 
not  be  committed  upon  an  adult  female  under 
the  circumstances  disclosed  by  the  record. 
This,  it  seems  to  us,  is  an  invasion  of  the 
province  of  the  jury.  See  Kesselring  v.  Hum- 
mer, 130  la.  146,  106  N.  W.  501;  State  v. 
Peterson,  110  la.  647,  651,  82  N.  W.  329. 

[612]  IV.  The  witness  Kincade  testified  to 
nothing  except  that  she  knew  defendant,  was 
acquainted  with  his  reputation  for  moral 
character  and  virtue;   that  same  was  good. 
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and  witness  never  heard  it  questioned  until 
this  matter  came  up. 

Over  apt  objection,  it  was  permitted  to 
ask  this  witness,  on  cross-examination,  this: 
The  witness  said,  without  objection,  that  she 
had  known  defendant  for  twelve  years,  and 
that  he  had  made  her  home  his  staying  place. 
Upon  this,  without  more,  the  cross-examiner 
asked: 

Q.  "Up  until  the  time  he  broke  jail  here 
in  Ccntcrville,  didn't  he?"  A.  "No,  sir." 
Q.  "Now,  two  days  following  the  time  he 
broke  jail  in  Centerville,  you  furnished  him 
with  food,  didn't  you?  A.  "No,  sir,  I  didn't, 
I  ain't  seen  him  until  yesterday." 

The  court  charged  upon  the  effect  of  evi- 
dence "before  you  that,  after  the  defendant 
had  been  arrested  upon  the  charge  for  which 
he  is  now  being  tried,  and  while  in  jail,  he 
broke  away  and  went  into  the  state  of  Mis- 
souri and  remained  there,  going  under  an 
assumed  name" — the  jury  thus  being  re- 
minded of  what  had  been  obtained  on  this 
cross-examination  and  favored  with  the 
court's  opinion  as  to  what  had  been  thus 
obtained. 

We  do  not  question  that  evidence  of  flight 
is  admissible,  but  hold  such  evidence  may  not 
be  gotten  by  means  of  improper  cross-exam- 
ination, and  that  the  cross-examination  per- 
mitted here  was  improper  and  prejudicial.  See 
State  v.  Rowell,  172  la.  208,  154  N.  W.  488. 

V.  Prosecutrix  was  allowed  to  testify,  over 
apt  objection,  that  she  was  a  member  of  a 
church,  and  had  read  the  Bible  at  times  prior 
to  the  alleged  offense  against  her.  It  is  not 
claimed  that  testimony  of  this  character  is 
to  be  approved,  and  it  must  be  conceded  that 
whether  one  is  or  is  not  a  church  member 
ought  not  to  be  used  as  a  make-weight 
[613]  in  a  judicial  investigation.  It  is  possible 
that  the  panel  had  members  without  church 
membership  or  bias  as  to  such  membership, 
and  possible  that  this  is  true  of  the  entire 
panel.  On  the  other  hand,  it  may  reasonably 
be  inferred  that,  with  some  members  of  an 
American  jury,  church  membership  and  Bible 
reading  will  be  considered,  as  partial  voucher 
at  least,  for  the  veracity  of  one  thus  affiliated 
and  of  habit.  But  error  is  presumed  to  be 
prejudicial,  and  the  most  that  can  be  said 
for  this  error  is  that  it  may  or  may  not  have 
been  prejudicial. 

Defendant  was  allowed  to  state,  without 
objection,  that  he  belonged  to  the  miners' 
union.  Being  then  asked  for  how  many 
years,  and  whether  a  member  of  any  other 
secret  society,  answer  was,  on  objection,  ex- 
cluded. Let  it  be  borne  In  mind  that  this  is 
not  a  case-  where  the  defendant  first  brought 
affiliation  with  secret  societies  into  the  case, 
and  thereupon  the  state  took  a  leaf  out  of 
his  book  and  went  into  the  church  affiliation 
of  the  prosecutrix.  It  is  the  prosecutrix  that 
testified  first  along  these  lines,  and  despite 


objections  of  the  defense;  and  later,  when 
defendant  sought  to  put  in  testimony  similar 
in  effect,  the  objections  of  the  state  thereto 
were  sustained.  In  other  words,  we  have 
here  a  case  where,  instead  of  there  being  a 
species  of  estoppel  upon  the  defendant  be- 
cause the  state  but  followed  his  lead  and 
put  in  what  defendant  had  told  the  court 
might  rightly  be  put  in,  defendant  was  not 
allowed  to  do  what  prosecutrix  had  already 
been  allowed  to  do  against  him.  Instead  of 
being  blocked  by  being  a  pioneer  in  the  put- 
ting in  of  improper  testimony,  defendant  was 
not  allowed  to  do  that  which  the  state 
claimed  the  right  to  do,  and  was  permitted 
to  do  before  defendant  asked  the  same  privi- 
lege. 

It  may  be  conceded  that  the  testimony  of 
both  should  have  been  excluded  as  a  matter 
of  sound  public  policy;  that  neither  should 
have  been  permitted  to  lead  the  jury  off  into 
the  fields  opened  by  such  testimony  as  this. 
But  why  should  this  be  recognized  as  to  such 
testimony  when  offered  by  the  one  and  dis- 
regarded when  offered  by  the  other?  Why  is 
[614]  prosecutrix,  more  than  the  defendant, 
entitled  to  make  an  appeal  which  may  de- 
generate into  improper  appeal?  If  the  state 
may  use  special  influences  upon  those  mem- 
bers of  the  panel  who  are  active  in  church 
work,  if  any  such  there  be  present,  why 
should  defendant  not  be  allowed  to  offset  it 
by  rallying  to  his  side  any  members  there 
may  be  who  are  devoted  Masons?  When  it 
is  all  said,  the  jury  was  allowed  to  know, 
over  the  objections  of  the  defendant,  that 
prosecutrix  belonged  to  some  church  and  was 
a  Bible  reader,  and  thereafter  was  not  al- 
lowed to  know  whether  defendant  was  or 
was  not  a  Mason,  Odd  Fellow,  or  the  like. 
This  court  has  held,  as  have  many  others, 
very  many  times,  that,  though  an  instruc- 
tion upon  the  weight  and  credibility  to  be 
given  to  testimony  was  abstractly  correct,  it 
was  yet  error  to  single  out  some  one  witness 
or  some  party  for  its  application.  It  seems 
to  us  that  what  was  done  here  is  clearly 
within  the  inhibition  of  that  rule.  Whether 
what  was  admitted  for  each  of  these  was  or 
was  not  rightly  admitted,  defendant  should 
have  been  allowed  to  have  that  which  the 
state  had  already  obtained  over  his  objec- 
tion, and  had  thus,  so  far  as  lay  in  its  power, 
made  a  rule  of  trial.  We  think  it  did  not 
constitute  fair  trial  to  overrule  the  objections 
of  the  defendant  to  this  line  of  testimony 
and  thereafter  to  sustain  the  objections  of 
the  state  when  defendant  attempted  to  put 
in  testimony  of  like  effect,  relevantly  calcu- 
lated to  meet  and  weaken  the  first. 

2. 

On  redirect  examination,  the  prosecutrix 
was  asked:     "Q.  Wliat  did  you  do;  that  is. 


860 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


what  were  your  actions  toward  John  Asbury 
all  the  time  that  you  were  there  riding  in 
the  buggy  seat  together?  (Objected  to  as 
leading  and  incompetent.  Overruled  and  ex- 
ception.) A.  I  never  give  him  any  occasion 
at  all  for  anything  out  of  the  way.  (De* 
fendant  moves  to  strike  the  answer  as  incom- 
•    petent.    Overruled.    Exception.)" 

We  think  this  should  have  been  stricken 
out,  but  would  [615]  not  reverse  for  failure 
to  do  this,  alone.  But  the  defendant  was  not 
allowed  to  answer  this  question:  "Did  you, 
by  force  or  compulsion,  on  your  part,  compel 
her  to  submit  to  your  demands?" 

We  think  it  was  error  to  allow  the  fore- 
going testimony  on  part  of  the  prosecutrix 
and  then  to  deny  answer  to  said  question  to 
defendant. 

VI.  While  the  court  did  not  say,  in  terms, 
that,  if  the  jury  had  a  reasonable  doubt  on 
whether  a  higher  included  offense  was  com- 
mitted, it  should  resolve  the  doubt  by  going 
to  a  consideration  of  the  next  lower  offense 
included,  we  think  it  did  that  which  is  fairly 
equivalent  to  such  a  charge.  It  told  the  jury 
that  it  could  not  convict  for  rape  unless 
satisfied  beyond  all  reasonable  doubt  that 
defendant  was  guilty  of  that  crime,  and  to 
acquit  of  rape,  if  not  so  satisfied.  It  pro- 
ceeded to  give  the  same  charge  all  along  the 
line  as  to  each  of  the  included  offenses,  and 
concluded  with  the  direction  that,  if  the  jury 
found  that  none  of  the  offenses  charged  were 
proved  beyond  reasonable  doubt,  it  should 
acquit  the  defendant.  As  said,  we  think  this 
is  fairly  equivalent  to  an  instruction  that, 
if  there  be  reasonable  doubt  as  to  the  proof 
establishing  one  included  offense,  it  should 
be  dropped,  and  the  next  in  order  inquired 
into. 

VII.  It  is  presented  that  a  verdict  should 
have  been  directed  on  the  motion  of  the  de- 
fendant, on  the  ground  that  the  evidence  was 
insufficient  to  take  the  case  to  the  jury.  This 
motion  was  made  at  the  close  of  the  testi- 
mony for  the  state;  but  after  its  overruling, 
defendant  proceeded  to  put  in  testimony. 
The  motion  was  never  renewed.  It  is  as- 
signed in  the  motion  for  new  trial  that  it 
was  error  to  overrule  the  motion  to  direct; 
but  we  hold,  in  State  v.  Bosworth,  170  la. 
329,  162  N.  W.  681,  that  where  accused,  after 
moving  for  a  directed  verdict,  at  the  close 
of  the  state's  testimony,  introduced  his  tes- 
timony and  never  renewed  the  motion,  the 
overruling  thereof  cannot  [616]  be  reviewed, 
though  it  is  set  out  in  the  motion  for  a  new 
trial.  That  being  true,  the  point  that  there 
was  no  evidence  to  go  to  the  jury  has  been 
waived  on  this  appeal.  True,  the  assign- 
ments in  the  motion  for  new  trial  present 
that  the  verdict  is  contrary  to  and  not  sus- 
tained by  the  evidence,  and  a  review  may 
be  had  upon  these  assignments,  although  it  is 


settled,  for  the  purposes  of  the  appeal,  that 
there  is  enough  evidence  to  take  the  case  to 
the  jury  in  the  first  place.  While,  for  the 
purposes  of  the  appeal,  it  must  be  conceded 
that  there  is  not  a  case  of  no  evidence,  there 
is  yet  the  right  to  say  that,  although  there 
was  some,  the  jury  should  not  have  found 
it  sufficient.  But  to  sustain  this  assignment 
operates  merely  to  give  a  new  trial — a  re- 
mand. That  has  already  been  accomplished 
by  sustaining  other  assignments  which  do 
not  go  to  the  weight  of  the  evidence.  In  such 
circumstances,  and  in  view  of  the  fact  that 
we  are  not  agreed  upon  whether  the  evidence 
was  such  as  to  demand  a  new  trial  for  its 
insufficiency,  we  think  we  should  not,  at  this 
time,  express  an  opinion  upon  whether  the 
motion  for  new  trial  should  have  been  sus- 
tained on  the  assignment  that  the  evidence 
was  insufficient  to  sustain  the  verdict.  And 
BO,  even  though,  where  all  are  agreed  that 
the  verdict  is  sustained,  we  do,  reversing^ 
pass,  in  a  guarded  way,  upon  the  challenge 
that  the  evidence  is  insufficient.  See  State 
V.  Rowell,  supra. 

Other  assignments  are  either  clearly  not 
well  taken  or  what  they  cover  is  not  likely 
to  recur  on  retrial. 

For  the  errors^  pointed  out  in  Divisions  IV 
and  V,  the  judgment  must  be 

Reversed  and  remanded. 

Deemer,  G.  J.,  Ladd,  Weaver,  Evans  and 
Gaynor,  JJ.,  concur. 

NOTE. 

Power  of  Oovrt  to  Set  Aaide  ladiot* 
meat  on  Owm  Motion  and  Order  Be- 
■iLbndflsioii. 

Aside  from  the  reported  case,  the  question 
of  the  power  of  a  court  to  set  aside  an  in- 
dictment on  its  own  motion  seems  never  to 
have  been  raised  directly  in  the  American 
courts.  However,  the  decision  in  the  reported 
case  approving  the  dictum  announced  in  State 
V.  Kimble,  104  la.  19,  73  N.  W.  348,  to  the 
effect  that  where  the  indictment  is  on  its 
face  fatally  defective,  the  court  may  without 
objection  from  either  party  and  on  its  own 
motion  set  it  aside,  and  declaring  it  to  be  the 
law  of  Iowa,  would  seem  to  be  sound  in  prin- 
ciple by  the  inference  to  be  drawn  from  the 
few  cases  which  have  touched  on  the  ques- 
tion. Thus  in  Weston  v.  State,  63  Ala.  166, 
while  the  decision  does  not  state  that  no 
objection  was  made  to  the  indictment  it 
would  seem  from  the  statement  of  the  pro- 
ceedings that  such  was  the  case,  the  court 
announcing  the  rule  as  follows:  "The  first  of 
these  indictments  was  quashed  for  an  irregu- 
larity disclosed  by  the  record,  in  constituting 
the  grand  jury,  an  irregularity  for  which 
this  court  had,  in  a  like  case,  decided  that  a 
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judgment  of  the  primary  court  thereon, 
against  the  defendant,  must  be  reversed.  It 
would  have  been  wrong  for  a  circuit  judge, 
seeing  that  defect,  to  have  suffered  the  trial 
to  proceed  to  a  judgment,  which  would  have 
here  been  certainly  vacated/' 

In  State  v.  Dayton,  23  N.  J.  L.  49,  53  Am. 
Dee.  270,  wherein  it  was  sought  to  have 
an  indictment  quashed  on  the  ground  that 
it  was  found  on  illegal  or  insufficient  evi- 
dence,  the  court  said:  "It  is  not  denied  that 
the  court  may,  in  the  exercise  of  a  sound  dia* 
cretion,  in  order  to  promote  the  purity  of  the 
administration  of  justice  and  for  the  greater 
security  of  the  rights  of  the  citizen,  quash 
an  indictment  by  reason  of  the  misconduct 
of  the  grand  jury.  But  if  it  be  meant  to 
assert  that  that  is  a  right  on  the  part  of  the 
defendant,  of  which  he  may  avail  himself  by 
plea,  we  apprehend  the  proposition  is  totally 
indefensible.  It  is  founded  m  a  misappre- 
hension of  the  office  of  the  grand  jury,  who 
are  not  to  try  or  convict  the  defendant,  but 
merely  to  authorize  the  accusation  upon 
which  he  may  be  put  upon  trial.  To  permit 
every  defendant  to  question  the  competency 
and  qualification  of  every  witness  before  the 
grand  jury  would  lead  to  the  obstruction  of 
the  administration,  if  not  the  defeat  of  the 
ends  of  justice ;  and  to  nuike  the  right  at  all 
valuable,  the  doors  of  the  grand  jury  room 
must  be  thrown  open,  and  the  defendant  per- 
mitted to  scrutinize  not  only  the  evideno^ 
upon  which  he  is  to  be  triedi  but  also  the 
evidence  upon  which  he  was  indicted.  The 
right  has  never  been  recognized  in  New  Jer- 
sey, and  it  is  obvious  that  serious  evils, 
without  corresponding  benefit^  must  result 
from  its  recognition.'* 

In  State  v.  Hanlin,  134  la.  493,  110  N.  W. 
162,  it  was  held  that  it  was  competent  for 
a  trial  court  to  order  the  resubmission  of  a 
criminal  charge  to  the  grand  jury  where  the 
indictment  was  clearly  defective. 

In  England  the  right  of  the  court  to  set 
aside  an  indictment  on  its  own  motion  where 
it  is  apparent  on  its  face  that  it  is  insuffi- 
cient to  sustain  a  conviction  is  clearly  recog- 
nized. Rex  y.  Hipper,  R.  A  M.  210;  Rex  v. 
Tremaine,  3  B.  &  C.  761,  5  D.  &  R.  413,  16 
E.  C.  L,  240,  8  L.  J.  K.  B.  67,  R.  &  M.  147, 
21  E.  C.  h.  402;  Rex  v.  Rigby,  8  C.  &  P. 
770,  34  E  C.  L.  629.  See  also  Rex  v.  Abra- 
ham, 1  M.  &  Rob.  7.  In  Rex  v.  Hipper,  supra, 
wherein  it  appeared  that  the  indictment  was 
defective  because  of  indefiniteness  the  court 
on  its  own  motion  dismissed  the  proceedings, 
saying:  ''I  have  desired  that  the  jury  might 
not  be  all  sworn,  in  order  that  I  might  take 
the  opinion  of  my  learned  brothers  on  the 
propriety  of  trying  this  indictment,  and  they 
all  agree  with  me  that  I  ought  not  to  con- 
sume time  in  any  such  inquiry.  It  is  quite 
impoBsibls  that  the  defendant  can  know,  from 


allegations  so  vague  and  indistinct,  what  is 
to  be  proved  against  him;  they  convey  no 
information  whatever  of  the  particular 
charges  against  which  he  ought  to  be  pre- 
pared to  defend  himself.  .  .  .  This  indict- 
ment is  equally  indefinite.  Sitting  here  I 
have  no  power  to  quash  this  indictment,  and 
I  therefore  order  the  case  to  be  struck  out 
of  the  list.  I  will  take  no  notice  of  such  a 
record." 
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North  Carolina  Supreme  Court — January  12^ 

1916. 

170  N.  Car.  &a»;  87  S.  E.  745. 


Raiblroads  —  Injury    to    Peraoa    Near 
Track  —  Negligenoe  —  Speed  of  Train. 

Defendant  railroad,  whose  heavy  freight 
train,  drawn  by  two  engines  on  an  upgrade 
and  a  partial  curve,  overtook  plaintiff,  walk- 
ing on  a  parallel  track  used  by  another  road 
and  upon  the  ends  of  the  cross-ties  next  to 
defendant's  track,  about  5^  feet  from  the 
ends  of  the  cross-ties  on  defendant's  tracks, 
when  about  485  feet  from  a  tank  at  which 
the  train  had  stopped  for  water,  while  run- 
ning from  3  to  25  or  30  miles  an  hour,  is 
held  to  have  been  guilty  of  no  negligence 
proximately  causing  injury  to  plaintiff,  who 
was  drawn  under  the  train  and  had  his  foot 
cut  off. 

Snellen  of  Pasaiaii;  T^aln. 

Plaintiff's  injury,  if  occurring  as  the  re- 
sult of  suction  created  by  the  rapidly  moving, 
train,  is  an  unusual  occurrence  such  as  the 
engineer  could  not  have  reasonably  expected 
would  result  from  the  rapid  movement  of 
the  train;  and  hence  such  movement  is  not 
negligence. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Wake  county: 
Daniels,  Judge. 

Action  by  William  Sidney  Davis,  plaintiff, 
against  Southern  Railway-  Company,  defend- 
ant. Judgment  for  defendants  Plaintiff  ap- 
peala.    AFiiBMEa>. 

[683]  The  plaintiff,  on  July  17,  1910,  it 
being  Sunday,  was  walking  with  a  compan- 
ion, Tom  Jennings,  on  that  part  of  defend- 
ant's right  of  way  which  lies  .between  the 
city  of  Raleigh  and  Pullen's  Park,  which  is 
about  a  mile  west  of  defendant's  station  at 
Raleigh.  There  are  two  tracks  laid  on  said 
right  of  way  from  Raleigh  to  Cary,  about 
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8  miles  distant,  which  tracks  are  parallel  to 
each  other,  with  8  feet  of  space  between  the 
inside  rails  of  each  track,  or  those  nearest 
to  each  other,  the  rails  being  about  1^  feet 
from  the  ends  of  the  cross-ties  on  the  same 
side,  leaving  a  space  of  about  5  or  5^  feet 
between  the  ends  of  the  cross-ties  of  the  two 
railways.  Plaintiff  and  Jennings  were  walk* 
ing  towards  Pullen  Park,  in  a  westwardly 
direction,  about  11  o'clock  Sunday  morning, 
Jennings  between  the  rails  of  the  Seaboard 
Air  Line  Eailway  track,  which  was  laid  on 
said  right  of  way  parallel  with  defendant's 
track,  as  above  stated,  and  plaintiff  on  the 
ends  of  the  cross-ties  next  to  defendant's 
track.  Jennings  heard  a  distant  freight  train 
coming  on  the  defendant's  track  from  the 
direction  of  Haleigh  and  going  west.  It  was 
an  interstate  train,  hauling  cars  through  this 
State  from  Pinner's  Point,  Va.,  to  Birming- 
ham, Ala.,  and  other  cities  in  the  south  and 
west.  There  were  forty-six  cars  in  the  train, 
of  which  forty-five  were  loaded  with  inter- 
state freight,  and  at  the  time  of  the  accident 
the  train  was  proceeding  from  Selma,  N.  C, 
to  Greenesboro,  having  just  before  stopped 
at  the  Raleigh  tank  for  water.  The  grade 
from  the  tank  to  Pullen's  Park  was  a  heavy 
one.  The  estimates  of  the  speed  of  the  train, 
at  the  time  plaintiff  was  injured,  were  con- 
flicting, some  witnesses  testifying  that  it  was 
as  low  as  from  3  to  6  miles  and  others  that 
it  was  as  much  as  25  to  30  miles.  The 
train  was  drawn  by  two  engines,  called  a 
double-Iieader.  When  Jennings  heard  and 
saw  the  train  coming  in  the  same  direction 
they  were  going,  he  warned  the  plaintiff  by 
telling  him  to  look  out  for  it,  the  train  being 
some  distance  from  them  when  he  first  heard 
it.  He  stated  that  he  thought  they  were  a 
safe  distance  from  the  oncoming  train.  Sid- 
•ney  Davis  testified  that  when  he  looked  back 
the  two  engines  were  abreast  of  them  and 
shortly  afterwards  he  was  drawn  imder  one 
of  the  cars  by  the  suction  which  was  caused 
by  the  speed  of  the  train,  and  his  leg  mashed. 
Iliere  was  some  very  strong  [584]  and  dis- 
interested testimony  for  the  defendant  that 
the  train  was  running  slowly,  under  Boy  Ian 's 
Bridge,  up  the  heavy  grade,  and  that  no 
suction  could  have  been  produced,  and  other 
evidence  that  even  at  a  greater  rate  of  speed 
than  30  miles  an  hour  trains  had  frequently 
passed  close  to  section  hands,  who  were  re- 
pairing the  tracks,  without  any  such  effect 
being  produced;  also  that  the  effect  produced 
by  a  rapidly  moving  train  would  be  merely 
to  split  the  air  and  drive  objects  away  from 
it,  such  as  dust  from  the  track  and  hats  from 
the  heads  o£  men  standing  near  it,  the  force 
of  the  wind  being  away  from  the  train  rather 
than  towards  it. 

There  was  a  verdict  for  the  plaintiff,  which 
the  court  set  aside  for  the  reason  that  there 


was  no  evidence  to  support  it,  and  entered  a 
judgment  of  nonsuit.    Plaintiff  appealed. 

W.  H.  Lyon,  Jr,,  and  Manning  d  Kitchm 
for  appellant. 
A,  B.  Andreioa  for  appellee. 

Walker,  J.  (after  stating  the  facta). — ^The 
evidence  must  be  considered  in  the  view  most 
favorable  to  the  plaintiff. 

This  Court  has  held  so  frequently  as  to 
have  made  it  an  axiom  of  the  law  that  a 
person  using  the  track  of  a  railroad  company 
for  a  footway,  whether  as  trespasser  or  li- 
censee, does  so  subject  to  the  undoubted  and 
superior  right  of  the  railway  company  to 
have  the  unimpeded  use  thereof  for  the  opera- 
tion of  its  trains,  while  serving  the  public  in 
transporting  passengers  and  freight.  It  is 
bound  by  the  law  to  receive  passengers  and 
freight  and  to  carry  them,  by  the  exercise  of 
care  and  diligence,  to  their  destination,  and, 
therefore,  it  is  not  so  much  the  railroad  com- 
pany which  is  thus  favored  and  preferred  by 
the  law  over  a  trespasser  and  licensee  walk- 
ing on  or  dangerously  near  its  tracks,  as  the 
public,  although  the  railroad  company  has, 
independently,  rights  and  privileges  with  re- 
spect to  its  tracks  and  rights  of  way  which 
are  not  permitted  by  the  law  to  be  abridged 
in  order  to  accommodate  those  who  for  their 
own  convenience  and  at  their  own  will  and 
pleasure  use  them  as  footways.  By  reference 
to  the  numerous  cases  upon  this  subject 
which  have  been  decided  by  this  Court  it  will 
be  seen  that  it  has  been  held  positively, 
unequivocally,  and  uniformly  by  us  that  the 
principle  which  gives  to  the  railroad  com- 
pany, while  serving  the  public,  this  superior 
and  exclusive  right  to  the  use  of  its  tracks 
and  its  right  of  way  is  not  in  the  least  modi- 
fled  by  anything  having  reference  to  the 
speed  of  the  train.  McAdoo  v.  Richmond, 
etc.  R.  Co.  105  N.  C.  140,  11  S.  E.  316;  High 
▼.  Carolina  Cent  R.  Co.  112  N.  C.  385,  17 
8.  E.  79;  Abemathy  v.  Southern  R.  Co.  164 
N.  C.  91,  80  8.  E.  421;  Ward  v.  Atlantic 
Coast  Line  R.  Co.  167  N.  C.  148,  83  S.  E. 
326,  and  cases  therein  cited,  or  to  the  fact 
that  it  was  accustomed  to  run  at  a  certain 
speed,  nor  because  it  was  contrary  to  usage 
or  custom  to  run  on  Sunday,  if  such  was  the 
fact  in  this  case. 

A  railroad  company  is  not  under  any  legal 
obligation  to  regulate  the  rate  of  speed  of 
its  trains  for  the  convenience  of  those  using 
its  right  [685]  of  way,  for  its  tracks  are 
always  places  of  danger,  and  the  pedestrian, 
who  can  easily  step  aside  and  avoid  any 
danger,  should  do  so  on  the  approach  of  a 
train.  He  cannot  require  the  company  to 
slow  up  any  more  than  to  stop.  He  must 
look  out  for  trains  and  take  care  of  himself, 
and  the  engineer  has  the  right  to  suppose 
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that  he  has  done  so,  or  that  he  will  do  so 
in  time  to  save  himself.  He  must  expect 
trains  at  all  times,  for  he  does  not  control 
the  schedules  of  the  company,  and,  besides, 
it  has  the  right  to  run  extra  trains  and  to 
use  its  tracks  for  its  purposes  at  any  hours 
it  chooses  in  the  transaction  of  its  business 
as  a  public  carrier,  and  cannot  be  lawfully 
obstructed  or  impeded  in  the  prosecution  of 
this  right  or  prevented  from  its  free  and  full 
exercise  in  order  to  take  care  of  those  who 
go  upon  its  property  as  trespassers  or  as 
licensees,  who  are  there  by  sufferance  only. 
It  must  not  wilfully  or  heedlessly  injure 
them;  but  as  they  are  not  invited  upon  the 
right  of  way  in  any  sense  other  than  that 
the  railroad  company  had  not  taken  steps  to 
prevent  its  use  by  them  as  a  footpath,  they 
are  required  to  look  out  for  their  own  safety. 
Justice  Avery,  speaking  for  the  Court  in 
High  v.  Carolina  Cent.  R.  Co.  112  N.  C.  385, 
17  S.  E.  79,  said:  "Whether  he  saw  the 
plaintiif  at  a  distance  of  150  yards  or  of  10 
feet,  he  was  not  at  fault  in  acting  on  the 
supposition  that  she  would  still  get  out  of 
the  way.  It  is  not  material  whether  the 
train  was  moving  fast  or  slow  in  such  a  case 
as  this.  For  present  purposes  the  relative 
condition  of  the  parties  would  have  been  the 
same  had  the  engine  been  moving  50  miles 
an  hour  and  had  she  been  discovered  on  the 
track  at  a  distance  that  would  be  traversed 
on  the  same  time  that  would  have  been  con- 
sumed in  going  10  feet  at  the  rate  of  10 
miles  an  hour,  unless  additional  liability 
should  have  been  incurred  by  running  so  fast 
in  a  populous  town."  And  again,  in  the 
same  case:  '*If  the  plaintiff  had  looked  and 
listened  for  approaching  trains  as  a  person 
using  a  track  for  a  footway  should  in  the 
exercise  of  ordinary  care  always  do,  she 
would  have  seen  that  the  train,  oontraay  to 
the  uiual  custom,  was  moving  on  the  siding. 
The  facts  that  it  was  a  windy  day  and  that 
she  was  wearing  a  bonnet,  or  that  the  train 
was  late,  gave  her  no  greater  privilege  than 
she  would  otherwise  have  enjoyed  as  licensee, 
but,  on  the  contrary,  should  have  made  her 
more  watchful."  He  then  goes  on  to  say 
that  as  the  woman  was  apparently  in  pos- 
session of  her  normal  faculties,  and  her  natu- 
ral senses  of  sight  and  hearing,  there  was 
nothing  which  required  the  engineer  to  de- 
part from  the  usual  rule,  that  the  servant 
of  the  company  is  warranted  in  expecting 
that  trespassers  or  licensees,  seemingly  of 
sound  mind  and  body  and  in  possession  of 
their  senses,  will  leave  the  place  of  danger 
till  it  is  too  late  for  him,  by  stopping  the 
train  or  slackening  its  speed,  to  prevent  a 
collision,  citing  especially  in  support  of  these 
propositions,  so  thoroughly  established  in  our 
law,  the  cases  of  McAdoo  v.  Richmond,  etc. 
R.  Co.  105  N.  C.  149,  11  S.  E.  421;  Meredith 


V.  Richmond,  etc.  R.  Co.  108  N.  C.  [586]  610, 
13  S.  E.  137,  and  Norwood  v.  Raleigh,  etc. 
R.  Co.  Ill  N.  C.  236,  16  S.  E.  4.  In  other 
words,  it  was  held  that  if  the  mental  and 
physical  condition  of  the  person  on  the  track 
is  such  as  to  indicate  that  he  is  capable  of 
caring  for  himself,  the  engineer  is  under  no 
duty  or  obligation  to  take  care  of  him  by  even 
slowing  down  his  engine;  and  Justice  Avery, 
in  High's  case  distinguishes  from  it  those  of 
Deans  v.  Wilmington,  etc.  R.  Co.  107  N.  C. 
686,  12  S.  E.  77  (where  the  man  was  lying 
apparently  helpless  on  the  track) ;  Bullock 
V.  Wilmington,  etc.  R.  Co.  106  N.  C.  180, 
10  S.  E.  988  (where  the  horse  and  wagon 
had  stalled  on  the  track  and  a  signal  given 
to  stop),  and  Clark  v.  Wilmington,  etc.  R. 
Co.  109  N.  C.  430,  14  S.  E.  43,  14  L.R.A.  749 
(where  the  party  was  handicapped  by  being 
on  a  trestle ) ;  but  in  all  cases  where  the 
person  on  the  right  of  way  is  not  helpless, 
or  disabled  in  some  way,  the  above  rule  ap- 
plies with  its  full  force. 

In  Abemathy  v.  Southern  R.  Co.  164  N.  C. 
97  and  98,  80  S.  E.  421,  the  Court,  quoting, 
in  part,  from  and  approving  Glenn  v.  Nor- 
folk, etc.  R.  Co.  128  N.  C.  184,  38  S.  E.  812, 
said:  "The  railroad  track  itself  was  a  warn- 
ing of  danger,  made  imminent  by  the  ap- 
proaching train.  It  was  then  his  duty  to 
keep  his  'wits'  about  him  and  to  use  them 
for  his  own  safety.  He  knew  or  ought  to 
have  known  that  he  was  a  trespasser,  and 
it  was  his  duty  to  have  gotten  out  of  the 
way  of  the  train.  The  defendant  was  under 
no  obligation  to  stop  its  train  at  the  sight 
of  a  man  on  its  track.  ...  It  was  appar- 
ent to  the  engineer  that  the  plaintiff  was  in 
full  possession  of  his  faculties  and  could  take 
care  of  himself,  and  the  engineer  had  the 
right  to  presume  that  he  would  leave  the 
track  in  time  to  avoid  the  injury.  'That  he 
did  not  do  so  was  his-  own  fault,  and  he 
should  suffer  the  consequences  of  his  folly.' 
The  doctrine  of  the  cases  already  cited  and 
decided  in  this  Court  has  been  firmly  estab- 
lished in  other  jurisdictions,  and  notably  in 
Chicago,  etc.  R.  Co.  v.  Houston,  95  U.  S.  697, 
24  U.  S.  (L.  ed.)  542,  where  it  is  said  that 
a  person  using  the  track  of  a  railroad  com- 
pany must  look  and  listen,  and  any  failure 
to  do  so  will  deprive  him  of  all  right  to  re- 
cover for  any  injury  caused  thereby."  A 
party  cannot  walk  carelessly  and  blindly 
into  a  place  of  danger,  and  hold  any  one  but 
himself  to  blame  for  the  resultant  injury. 
It  was  also  said,  in  that  case,  that  the  plain- 
tiff, as  here,  was  in  full  possession  of  his 
faculties  and  able  to  take  care  of  himself, 
and  the  engineer,  therefore,  had  the  right  to 
presume  up  to  the  last  moment,  when  it  was 
too  late  to  save  him,  that  he  would  leave 
his  dangerous  position  in  time  to  avoid  in- 
jury to  himself,  and  that  he  did  not  do  so 


864 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


was  his  own  fault,  and  he  should  suffer  the 
consequences  of  his  folly.  Volenti  non  fit 
injuria. 

There  are  so  many  cases  to  the  same  effect, 
which  have  been  decided  in  this  Court,  that 
it  would  be  useless  and  tedious  to  review 
them,  and  we  will  content  ourselves  with 
merely  citing  them,  except  one  or  two  of 
recent  date.  Parker  v.  Wilmington,  etc.  R. 
Co.  86  N.  C.  221;  McAdoo  v.  Southern  R. 
Co.  supra;  Meredith  v.  Richmond,  etc.  R.  Co. 
supra;  Norwood  v.  Raleigh,  etc.  R.  Co.  supra; 
High  V.  Atlantic  Coast  Line  R.  Co.  supra; 
Ryme  v.  Richmond,  etc.  R.  Co.  113  N.  C. 
558,  18  S.  E.  114;  Bessent  v.  Southern  R. 
Co.  132  N.  C.  934,  44  S.  E.  648;  [587]  Stew- 
art  V.  Southern  R.  Co.  128  N.  C.  518,  39  S.  E. 
51;  Wycoff  v.  Southern  R.  Co.  126  N.  C.  1152, 
37  S.  E.  999;  Sheldon  v.  Aslieville,  119  N.  C. 
606,  26  S.  E.  781;  Beach  v.  Southern  R. 
Co.  148  N.  C.  153,  61  S.  E.  664;  Lea  v. 
Durham,  etc.  R.  Co.  129  N.  C.  469,  40  S.  E. 
212;  Morrow  v.  Southern  R.  Co.  147  N.  C. 
623,  61  S.  E.  621,  16  L.R.A.(N.S.)  642; 
Treadwell  v.  Atlantic  Coast  Line  R.  Co.  169 
N.  C.  694,  86  S.  E.  617. 

Tlie  recent  cases  of  Abernathy  v.  Southern 
R.  Co.  164  N.  C.  91,  80  N.  E.  421,  and  Ward 
V.  Atlantic  Coast  Line  R.  Co.  167  N.  C.  148, 
83  S.  £.  326,  have  fully  affirmed  all  of  the 
principles  settled  by  the  above  authorities. 
They  are  specially  mentioned  here,  and  in 
this  connection,  as  in  both  of  them,  it  was 
contended  by  the  plaintiflfs  therein  that  they 
were  on  that  part  of  the  right  of  way  where 
they  did  not  expect  trains  to  come  at  the 
time  they  were  injured,  and  that  this  fact 
varied  the  rule ;  but  this  Court  held,  contrary 
to  that  view,  that  such  a  place  is  always 
one  of  danger,  as  the  company  has  the  right 
to  the  free  and  unimpeded  use  of  its  tracks, 
at  all  times,  for  its  regular  or  extra  trains, 
and  that  outsiders  must  keep  off,  or,  if  they 
insist  on  using  the'  right  of  way  for  their 
own  purposes,  they  must  take  care  of  them- 
selves. It  was  further  said,  following  a  court 
of  the  highest  authority,  that  under  such 
circumstances  the  right  of  way  itself  is  a 
place  of  danger,  as  it  seems  necessary  to 
repeat  with  emphasis,  and  a  warning  to  all 
who  would  use  it  as  a  footway.  In  the 
Ward  case,  at  p.  155,  the  Court  thus  referred 
to  Neal  v.  Carolina  Cent.  R.  Co.  126  N.  C. 
634,  36  S.  E.  117,  49  L.R.A.  684:  "It  was 
there  said  that  if  a  person  is  walking  on  a 
railroad  track  in  open  daylight,  and  has  an 
unobstructed  view  of  an  approaching  train, 
and  is  nevertheless  run  over  and  injured,  he 
is  guilty  of  such  negligence  as  deprives  him 
of  the  right  to  recover  damages;  and  this  is 
so  even  though  an  ordinance  of  a  town,  as 
to  the  train's  rate  of  speed,  was  being  vio- 
lated at  the  time,  or  the  bell  was  not  rung 
as  required  by  the  ordinance^  or  a  lookout 


was  not  kept  by  the  engineer  or  fireman,  the 
injury  being  referred  by  the  law  to  the  plain- 
tiff's own  negligence  as  its  proximate  cause, 
citing  MeAdoo's  case,  Syme's  case,  Meredith's 
case,  Norwood's  case,  High's  case,  all  supra/' 
Justice    Hoke,   in   two   recent    cases,   has 
clearly  and  forcefully  stated  the  true  doc- 
trine:    "We  have  held  in  many  well  consid- 
ered cases  that  the  engineer  of  a  moving 
train  who  sees,  on  the  track  ahead,  a  pedes- 
trian who  is  alive  and  in  the  apparent  pos- 
session  of  his    strength   and    faculties,  the 
engineer  not  having  information  to  the  con- 
trary, is  not  required  to  stop  his  train  or 
even  slacken  its  speed  because  of  such  per- 
son's presence  on  the  track.    Under  the  con- 
ditions suggested,  the  engineer  may  act  on 
the  assumption  that  the  pedestrian  will  use 
his  faculties  for  his  own  protection  and  will 
leave  the  track  in  time  to  save  himself  from 
injury."    This  was  said  by  the  learned  jus- 
tice in  Talley  v.  Southern  R.  Co.  163  N.  C. 
667,  80  S.  E.  44;  citing  Beach  v.  Southern 
R.   Co.   148   N.   C.   153,  61   S.   E.  664,  and 
Exum  V.  Atlantic  Coast  Line  R.  Co.  154  N.  C. 
408,  70  S.  E.  845,  33  L.R.A.(N.S.)  169,  and 
in  Hill  V.  Norfolk  Southern  R.  Co.  169  N.  C. 
740,  86  S.  E.  609,  and  on  the  same  day  that 
case  was   decided,  we  again   reaffirmed  the 
principle  in  Treadwell  v.  Atlantic  Coast  Line 
R.  Co.  109  N.  C.  694,  86  S.  E.  617,  saying 
in  regard  to  it:     "It  can  never  be  assumed 
that  trains  [588]  are  not  coming  on  a  track 
at  a  particular  time  when  it  is  being  used 
for  the  convenience  of  trespassers  or  licensees, 
and,  therefore,  that  there  can  be  no  risk  to 
a  pedestrian  from  them.    In  the  cases  above 
cited  this  Court  held,  as  it  did  also  in  Beach 
V.  Southern  R.  Co.  148  N.  C.  153,  61  S.  E. 
664,  that  a  railroad  track  is  intended  for  the 
running  and  operation  of  trains,  and  not  for 
a  walkway,   and   the   company  owning  the 
track  has  the  right,  unless  the  statute  has 
in  some  way  restricted  that  right,  to  the 
full  and  unimpeded  use  of  it.     The  public 
has  rights   as  well   as  the   individual,  and 
usually  and  reasonably  the  former  are  con- 
sidered superior  to  the  latter.    That  private 
convenience  must  yield  to  the  public  good 
and  public  accommodation  is  an  ancient  max- 
im of  the  law.    If  we  should  for  a  moment 
listen    with    favor    to    the    argument,    and 
eventually  establish  l^e  principle,  that  an 
engineer  must  stop  or  even  slacken  his  speed 
until  it  may  stiit  the  convenience  of  a  tres- 
passer on  the  track  to  get  off,  the  operation 
of  railroads  would  be  seriously  retarded,  if 
not  made  practically  impossible,  and  the  in- 
jury to   the   public  would   be   incalculable. 
The  prior  right  to  the  urie  of  the  track  is 
in  the  railway,  especially  as  between  it  and 
a   trespasser   who   is   apparently  in   posses- 
sion of  his  senses  and  easily  able  to  step  off 
the  track.     He   has   the   advantage   of  the 
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companyy  whose  train  can  run  only  on  its 
track,  and  besides  is  using  its  property 
gratuitously  for  his  own  pleasure  and  con- 
venience, and  if  he  has  implied  license  to  do 
80,  it  must  be  considered  as  held,  and  the 
privilege  must  be  exercised,  subject  strictly 
to  the  company's  right  to  use  its  tracks  for 
running  its  trains/' 

The  prineiples  heretofore  adopted  and  ap- 
plied by  us  in  the  cases  to  which  we  have 
referred  seem  to  have  met  with  approval  in 
all  other  courts,  and  they  certainly  accord 
with  our  sense  of  justice  and  fairness. 

Public  carriers  are  held  to  a  strict  account- 
ability in  the  discharge  of  their  duties  of 
receiving  and  transporting  freight  and  pas- 
sengers, and  heavy  penalties  have  been  im- 
posed by  statutes  for  failure  to  do  so,  or 
for  delays  in  doing  so.  In  order  to  discharge 
this  legal  obligati<m  to  the  public,  sometimes 
very  onerous  at  the  best,  they  are  compelled 
to  have  fixed  schedules  for  their  regular 
trains  and  also  to  run  extra  trains  to  accom- 
modate the  public  and  to  perform  their  duty, 
and  their  trains  are,  therefore,  constantly  in 
operation,  day  and  night. 

The  track  laid  under  the  Boylaa  Bridge 
was  a  main  track  and  always  live,  and  one 
on  which  a  train  might  pass  at  any  time. 
But  plaintiff  also  had  actual  notice  of  the 
train's  approach,  for  his  companion,  and  his 
own  witness,  warned  him  of  it  by  telling  liim 
to  'iook  out/'  Why  tell  him  to  do  so,  if 
there  was  no  danger  anticipated  from  the 
coming  train  when  it  passed  them?  And 
there  is  another  very  pertinent  question. 
Why  did  plaintiff  not  hear  the  train  as  well 
as  his  companion,  who  was  walking  with  him 
and  right  by  him?  He  did  not  look,  or  he 
would  have  seen  it,  as  it  was  in  plain  view, 
on  a  straight  track  in  the  broad  [589]  day- 
light. He  did  not  listen,  for  if  he  had  done 
to  he  would  have  heard  it,  for  his  companion, 
Tom  Jennings,  both  saw  and  heard  it. 

There  are  other  considerations  which  lead 
to  the  conclusion  that  defendant  is  not  liable 
to  the  plaintiff  for  this  injury.  The  com- 
panion, Tom  Jennings,  testified  that  he  was 
walking  right  by  him  and  did  not  feel  the 
force  of  the  wind  in  the  least.  The  improba- 
bility that  plaintiff  was  sacked  under  the 
cars  is  by  itself  very  great,  when  viewed  in 
the  light  of  his  own  testimony,  and  is  really 
contrary  to  the  physical  law;  but  when  we 
examine  the  other  evidence  it  becomes  con- 
dnsive  that  no  such  thing  happened,  and 
that  he  was  injured  by  his  own  act. 

In  Louisville,  etc.  R.  Go.  v.  Lawson,  161 
Ky.  39,  170  S.  W.  198,  the  Court  held:  A 
railroad  company  owed  to  a  licensee  walking 
near  its  tracks,  and  who  knew  of  the  ap- 
proach of  a  train,  no  duty  to  slacken  its 
speed  of  26  or  30  miles  an  hour  in  order  to 
prevent  him  from  being  sucked  under  the 
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train,  since,  conceding  the  possibility  of  its 
occurrence,  it  is  so  remote  that  ordinary  care 
does  not  require  a  railroad  company  to  an- 
ticipate or  guard  against  it.  It  was  said 
in  the  opinion:  '*The  danger  of  striking  a 
trespasser  is  infinitely  greater  than  the  dan- 
ger of  injuring  a  licensee  by  suction.  Tres- 
passers are  frequently  killed.  The  number 
of  persons  actually  sucked  under  trains,  even 
if  such  cases  ever  occur,  is  so  infinitesimally 
small  it  would  certainly  be  unreasonable  to 
require  railroad  companies  to  reduce  the 
speed  of  their  trains  for  the  purpose  of 
avoiding  such  accidents.  If  there  be  any 
danger  from  suction,  certainly  a  licensee,  who 
knows  of  the  approach  of  a  train  and  has  a 
reasonable  opportunity  to  do  so,  must  get 
away  from  the  track  a  sufficient  distance  to 
avoid  being  injured  in  that  way.  In  our 
opinion,  the  trial  court  erred  in  not  directing 
a  verdict  in  favor  of  defendant.''  The  same 
principle  was  declared  in  Qraney  v.  St.  Louis, 
etc.  R.  Go.  167  Mo.  666,  57  8.  W.  276,  50 
L.R.A.  153. 

This  Court,  in  Markham  ▼.  Raleigh,  etc. 
R.  Co.  119  N.  G.  715,  25  S.  £.  786,  held: 
An  engineer  seeing  a  person  walking  on  or 
near  the  railroad  track,  and  having  no  rea- 
son to  know  or  believe  that  he  is  disabled  in 
any  way  from  seeing,  hearing,  and  under- 
standing the  situation,  is  allowed  to  presume 
that  the  person  is  sane  and  prudent  and  will 
either  remain  upon  the  side-track,  where  he 
is  safe,  or  will  leave  the  roadbed  proper  upon 
the  approach  of  the  train.  And  we  held  in 
Matthews  v.  Atlantic,  etc.  R.  Co.  117  N.  G. 
640,  23  S.  £.  177,  that  an  engineer  approach- 
ing a  person  who  is  walking  on  a  footpath 
near  the  end  of  the  cross*ties  in  the  same 
direction  as  the  train  is  moving  has  the  right 
to  assume  that  he  will  remain  where  he  is, 
if  a  safe  place,  or  will  step  farther  away 
from  the  track  if  it  is  dangerous,  and  that 
the  latter's  own  want  of  care  must  be  con- 
sidered the  legal  cause  of  his  injury.  And  in 
Royster  v.  Southern  R.  Co.  147  N.  G.  347, 
360,  61  S.  £.  179,  it  was  held  that  the  rapid 
speed  of  the  train,  even  if  an  unusual  one, 
can  make  no  difference,  if  the  injured  party 
knew,  or  could  by  looking  and  listening  or 
[690]  otherwise  by  the  exercise  of  due  care 
on  his  part  have  known  that  the  train  was 
coming  toward  him,  citing  Pepper  v.  South- 
ern Pac  R.  Go.  105  Cal.  389,  38  Pac.  974; 
Kelly  V.  Hannibal,  etc.  R.  Co.  75  Mo.  138; 
and  to  the  same  effect  are  Meredith  v.  Rich- 
mond, etc.  R.  Co.  supra,  and  Norwood  v. 
Raleigh,  etc.  R.  Go.  supra,  which  held  that 
the  trespasser  or  licensee  must  keep  a  sharp 
lookout  for  his  own  protection,  and  if  he 
fails  to  do  so,  and  is  hurt,  the  fault  is  all  his. 

The  cases  cited  by  the  plaintiff  will  be 
found,  on  examioation,  to  be  quite  distin- 
guishable from  this  case,  as  the  facts  were 
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radically  different,  and  they  were  decided 
upon  the  application  of  a  principle  altogeUier 
different.  It  may  be  remarked,  though,  that 
the  cases  generally  agree  that  suction  does 
not,  at  least  usually,  occur  at  the  sides  of 
the  train,  but  only  at  the  rear,  and  for  ob- 
vious reasons. 

That  the  train  was  running  on  Sunday 
makes  no  difference,  even  if  it  was  violating 
the  local  law  in  that  respect.  The  Court  said 
in  Philadelphia,  etc.  R.  Co.  y.  Philadelphia, 
etc.  Steam  Towboat  Co.  23  How.  (U.  S.)  209, 
218,  16  U.  S.  (L.  ed.)  433:  "The  law  relat- 
ing to  the  observance  of  Sunday  defines  a 
duty  of  a  citizen  to  the  State,  and  to  the 
State  only.  For  a  breach  of  this  duty  he  is 
liable  to  the  fine  or  penalty  imposed  by  the 
statute,  and  nothing  more.  Courts  of  justice 
have  no  power  to  add  to  this  penalty  the 
loss  of  a  ship  by  the  tortious  conduct  of  an- 
other, against  whom  the  owner  has  commit- 
ted no  offense.  It  is  true  that  in  England, 
after  the  statute  29  Ch.  II.  forbidding  labor 
on  the  Lord's  day,  they  have,  by  a  course  of 
decisions  perhaps  too  obsequiously  followed 
in  this  country,  undertaken  to  add  to  the 
penalty  by  declaring  void  contracts  made  on 
that  day;  but  this  was  only  in  case  of  ex- 
ecutory contracts  which  the  courts  were  in- 
voked to  execute.  It  is  also  true  that  cases 
may  be  found  in  the  State  of  Massachusetts 
(see  10  Mete.  363,  and  4  Cush.  322)  which, 
on  a  superficial  view,  might  seem  to  favor 
this  doctrine  of  set-off  in  cases  of  tort.  But 
those  decisions  depend  on  the  peculiar  legis- 
lation and  customs  of  that  State  more  than 
on  any  general  principles  of  justice  or  law. 
See  the  case  of  Woodman  v.  Hubbard,  25  N. 
H.  67.  We  would  refer,  also,  to  a  case  very 
similar  in  its  circumstances  to  the  present, 
in  the  Supreme  Court  of  Pennsylvania,  in 
which  this  subject  is  very  fully  examined  by 
the  learned  Chief  Justice  of  that  Court;  and 
we  concur  in  his  conclusion:  *We  should 
work  a  confusion  of  relations,  and  lend  a 
very  doubtful  assistance  to  morality,  if  we 
should  allow  one  offender  against  the  law, 
to  the  injury  of  another,  to  set  off  against 
the  plaintiff  that  he,  too,  is  a  public  offender. 
See  Mohney  v.  Cook,  26  Pa.  St.  342.'  We  do 
not  feel  justified,  therefore,  on  any  principles 
of  justice,  equity,  or  of  public  policy,  in  in- 
flicting an  additional  penalty  of  $7,000  on 
the  libellants,  by  way  of  set-off,  because  their 
servants  may  have  been  subject  to  a  penalty 
of  twenty  shillings  each  for  breach  of  the 
statute." 

[591]  Another  reason  why  the  fact  of  its 
being  Sunday  should  have  no  effect  on  the 
result  is  that  it  was  not  the  proximate  cause 
of  the  injury,  which  might  just  as  well  have 
followed  if  it  had  been  on  a  Monday. 

The  case  is  to  be  decided,  not  by  the  sacred- 
ness  of  the  day  on  which  the  accident  oc- 


curred, but  by  the  management  of  the  traio 
and  the  conduct  of  the  plaintiff;  and  to  this 
may  be  added  the  fact,  which  constitutes  a 
third  reason,  that  it  was  an  interstate  train 
not  subject  to  the  local  statute.  As  was  ob- 
served by  Mr.  Webster  in  the  argument  of 
Gibbons  v.  Ogden,  9  Wheat.  17,  6  U.  S.  (L 
ed. )  23 :  "The  State  may  legislate,  it  is  said, 
whenever  Congress  has  not  made  a  plenary- 
exercise  of  its  power.  But  who  is  to  judge 
whether  Congress  has  made  this  plenary  ex- 
ercise of  power?  It  has  done  all  that  it 
deemed  wise;  and  are  the  States  to  do  what- 
ever Congress  has  left  undone?  Congress 
makes  such  rules  as  in  its  judgment  the  case 
requires,  and  those  rules,  whatever  they  are, 
constitute  the  system.  All  useful  regulations 
do  not  consist  in  restraint;  and  that  which 
Congress  sees  fit  to  leave  free  is  a  part  of 
the  regulation  as  much  as  the  rest."  The 
same  view  was  adopted  in  the  ease  of  In  re 
Rahrer,  140  U.  S.  645,  11  S.  Ot.  865,  35 
U.  S.  (L.  ed.)  672,  where  the  Court  said: 
''The  power  of  Congress  to  regulate  commerce 
among  the  several  States  when  the  subjects 
of  that  power  are  national  in  their  nature 
is  also  exclusive.  The  Constitution  does  not 
provide  that  interstate  cw...imcrce  shall  be 
free,  but,  by  the  grant  of  this  exclusive  power 
to  regulate  it,  it  was  left  free  except  as 
Congress  might  impose  restraint.  Therefore 
it  has  been  determined  that  the  failure  of 
Congress  to  exercise  this  exclusive  power  in 
any  case  is  an  expression  of  its  will  that  the 
subject  shall  be  free  from  restrictions  or 
impositions  upon  it  by  the  several  States." 
However  it  may  formerly  have  been.  Congress 
has  recently  so  fully  occupied  the  entire  field 
of  interstate  commerce  as  to  forbid  any  ac- 
tion by  the  State  which  tends  to  regulate, 
control,  or  restrict  it.  It  was  held  in  Lcisy 
V.  Hardin,  136  U.  S.  100,  10  8.  Ct.  681,  34 
U.  S.  (L.  ed.)  123,  that  commerce  between 
the  States  has  been  confided  exclusively  to 
Congress  by  the  Federal  C<mstitution,  and  is 
not  within  the  influence  or  control  of  the 
State,  in  the  exercise  of  its  police  power,  un- 
less made  so  by  congressional  action.  Where 
Congress  is  silent  or  has  merely  failed  to  act 
upon  any  special  subject,  it  is  equivalent  to 
a  declaration  on  its  part  that  in  the  particu- 
lar case  conunerce  shall  be  free  and  untram- 
melled. Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  14  S.  a.  1087,  38  U.  S. 
(L.  ed.)  962. 

There  is  no  question  in  this  case  as  to  the 
violation  of  any  city  ordinance  in  regard  to 
the  speed  of  trains  or  of  any  other  law  on 
that  subject.  The  Raleigh  ordinance  regu- 
lating the  speed  of  trains  within  the  city 
limits  was  not  passed  until  1912,  whereas 
the  plaintiff  was  injured  in  1910.  The  orig- 
inal theory  upon  whidi  tiiis  case  was  brought, 
judging  by  the  complaint,  was  that  the  train 
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was  nmniiig  at  a  speed  ezoeeding  6  miles 
an  lioar,  which  was  the  limit  fixed  by  the 
eity  ordinance,  but  it  turned  out,  contrary  to 
this  theory,  that  there  was  no  such  ordinance 
[592]  at  the  time  of  the  accident.  There  are 
also  other  discrepancies  between  the  allega- 
tions and  the  proof. 

Plaintiff  testified  that  he  could  not  tell 
how  fast  the  train  was  running.  The  engine 
was  standing  at  the  tank  taking  water,  and 
was  200  feet  from  the  bridge,  and  the  acci- 
dent occurred  258  feet  beyond  the  bridge  mak- 
ing 485  feet  traversed  by  the  engine  before 
plaintiff  was  injured.  It  Was  a  heavy  grade 
from  the  tank  to  this  place  and  beyond. 
Plaintiff's  witness,  Phillips,  said  the  train 
was  running  at  a  speed  of  6  or  8  miles  as  it 
passed  under  the  bridge,  and  consisted  of  2 
engines  and  40  cars.  It  would  be  hard  to 
believe  that  such  a  train,  proceeding  up  a 
considerable  grade,  and  round  a  curve,  could 
acquire  the  momentum  of  speed  described,  25 
miles  per  hour.  Our  knowledge  of  natural 
and  physical  laws  contradicts  any  such  claim. 
Tlie  train  had  hardly  gone  a  distance  equal 
to  one -third  of  its  own  length  before  the  acci- 
dent  occurred.  But  according  to  Phillips,  it 
had  only  acquired  a  speed  of  6  or  8  miles 
an  hour  when  it  passed  under  tlie  bridge, 
a  little  less  than  half  of  the  whole  distance. 
*'Uncontroverted  evidence  produced  to  estab- 
lish a  fact  does  not  preclude  the  court  from 
finding  the  fact  to  be  otherwise  by  resort  to 
judicial  knowledge."  16  Qyc.  860,  862,  803, 
864,  and  873.  "We  may  take  notice  of  mat- 
ters and  facts  that  may  be  regarded  as  form- 
ing part  of  the  oonmion  knowledge  of  every 
person  of  ordinary  understanding  and  intelli- 
gence." 16  Cyc.*852.  Russ  v.  Boston,  157 
Mass.  60,  31  N.  £.  708.  We  are  not  bound  to 
believe  that  has  been  done  which  is  impossi- 
ble according  to  the  ordinary  laws  of  nature ; 
and  this  judicial  notice  extends  to  distaaoe 
and  speed  and  their  relation  to  esich  other 
(16  Cyc.  863,  873),  where  the  question  is  so 
presented  as  to  require  but  the  exercise  of 
a  little  common  sense,  which  even  judges  are 
supposed  to  possess,  to  determine  hgw  the 
fact  is. 

It  must  be  remembered,  too,  that  Jennings 
said  that  he  did  not  feel  any  force  of  the 
wind  as  the  train  passed  by  them,  and  he 
was  almost  touching  the  plaintiff  as  they 
walked  along  the  Seaboard  track  together, 
and  plaintiff  said  the  force  of  the  wind 
pushed  him  out»  not  in,  and  knocked  him 
down ;  he  scrambled  to  get  away,  and  his  leg 
was  cut  off.  The  utter  improbability  that  he 
wafe  sucked  under  the  cars  is  shown  by  this 
story  when  compared  with  the  other  evidence, 
and  our  common  knowledge  that  such  is  not 
the  case  at  that  part  of  a  train,  there  being 
nothing  to  create  a  vacuum  and  cause  an 
inrush  of  air,  so  as  to  create  suction  towards 


the  car.  The  force  of  the  air  would  be  out- 
ward— centrifugal,  rather  than  centripetal — 
and  this  is  what  knocked  him  down,  if  it  be 
true  that  he  fell  and  lost  his  leg  in  that 
way.  It  is  more  reasonable  to  conclude,  as 
did  the  learned  judge,  even  against  the  ver- 
dict of  the  jury,  that  the  plaintiff's  theory 
was  incredible  and  that  he  was  doing  more 
than  merely  walking  quietly  with  Jennings 
along  the  Seaboard  track,  and  there  was 
strong*  evidence  that  the  train  was  only 
starting  [593]  and  that  he  was  trying  to 
get  on  the  car,  or  grabbing  at  it  w^ith  other 
boys,  sportively  but  recklessly. 

We  have  dealt  with  the  case  as  if  the 
plaintiff  was  on  the  defendant's  right  of  way ; 
but  it  is  stronger  for  the  defendant,  as  he 
was  on  the  Seaboard  track,  apparently  out 
of  danger,  and  no  engineer  could  reasonably 
have  foreseen  the  occurrence  of  such  an  acci- 
dent, even  if  we  assume  that  it  could  pos- 
sibly have  happened  by  suction. 

The  cases  of  Graney  v.  St.  Louis,  etc.  R. 
Co.  167  Mo.  666,  67  8.  W.  270,  50  LwR.A. 
153,  and  Louisville,  etc.  R.  Co.  v.  Lawson, 
161  Ky.  8»,  170  8.  W.  198,  L.R.A.  1017B 
1161,  which  were  cited  to  us  by  defendant'^ 
counsel,  are  precisely  applicable,  as  they  hold 
that  if  injury  by  suction  is  possible,  it  is  so' 
improbable  as  not  to  be  in  law  among  those 
events  which  can  be  foreseen,  and,  as  matter 
of  law,  that  an  engineer  is  not  required  to 
anticipate  its  occurrence  and  slacken  the 
speed  of  the  train  on  that  account.  The 
other  case  cited  for  plaintiff,  Munroe  v.  Penn- 
sylvania R.  Co.  85  N.  J.  L.  688,  presents- 
facts  essentially  different  from  those  shown 
in  this  record,  as  there  the  intestate  was 
standing  as  a  passenger  on  the  platform  in 
Elizabeth,  N.  J.,  at  the  place  for  receiving 
and  discharging  passengers  and  where  he  had 
been  invited  to  come  and  where  he  had  the' 
right  to  be,  and  a  train  from  New  York 
whizzed  by  him  at  an  enormous  rate  of  speed 
— a  mile  a  minute*— and  the  force  of  the  cur- 
rent of  air  thus  generated  knocked  him  down 
on  the  platform  and  injured  him,  so  that  he 
died.  The  case  is  principally  valuable  here 
as  tending  to  show  that  this  plaintiff's  the- 
ory, that  he  was  forced  under  the  train  by 
the  sudden  rush  of  the  wind,  is  unreal,  or, 
at  least,  not  substantiated,  for  the  intestate 
of  plaintiff,  in  that  ease,  was  not  sucked 
under  the  cars,  but  was  pushed  along  and  fell 
on  the  platform. 

It  results  that  the  nonsuit  was  properly 
entered,  for  several  reasonfi: 

1.  That  there  was  no  evidence  that  defend- 
ant was  guilty  of  any  negligence  which  proxi- 
mately caused  the  injury  to  the  plaintiff. 

2.  If  the  injury  occurred  in  the  manner 
alleged  by  the  plaintiff,  it  was  such  an  un- 
usual oocurrencc  as  not  to  be  one  which  the 
engineer    could    reasonably    have    expected 
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would  be  the  result  of  the  rapid  moyement 
of  the  train. 

3.  The  plaintiff  having  equal  opportunity 
with  the  engineer  to  see  the  danger,  if  there 
was  any,  had  he  exercised  ordinary  care,  and 
being  able  to  place  himself  in  a  position  of 
safety,  was  himself  guilty  of  such  negligence 
as  bars  his  recovery. 

Our  conclusion  is  that,  for  the  reasons 
above  stated,  the  judgment  should  be 

Affirmed. 

AiXEar,  J. — I  concur  in  the  opinion  sus- 
taining the  judgment  of  nonsuit. 

An  examination  of  the  complaint  makes  it 
clear  that  the  action  was  [594]  commenced 
upon  the  theory  that  the  defendant  was  neg- 
ligent in  tliat  it  had  violated  an  ordinance 
of  the  city  of  Raleigh  regulating  the  speed 
of  trains;  but  this  ground  of  negligence  had 
to  be  abandoned  because  there  was  no  such 
ordinance  in  existence  at  the  time  the  plain* 
tiff  was  injured. 

The  plaintiff  then  undertook  to  prove  that 
at  the  time  of  his  injury  he  was  walking  in 
a  cut  30  feet  deep,  on  the  track  of  the  Sea- 
board Railroad,  about  5  feet  from  the  track 
of  the  defendant;  that  this  track  was  used 
generally  by  the  public;  that  the  rate  of 
speed  of  trains  passing  this  point  was  usually 
10  miles  an  hour;  that  the  train  which  in- 
jured  him  was  running  25  or  30  miles  an 
hour,  that  he  relied  on  the  custom  as  to  the 
speed  of  the  train,  and  as  the  train  was 
passing  he  was  carried  by  suction  under  the 
train  and  injured. 

I  recognize  the  rule  that  it  is  for  the  jury, 
and  not  for  this  Oourt»  to  pass  on  the  weight 
of  evidence  and  the  credibility  of  witnesses, 
but  the  two  facts  upon  which  this  position 
rests:  (1)  that  the  train  was  running  26 
or  30  miles  an  hour,  (2)  that  the  plaintiff 
was  carried  under  the  train  by  suction,  are 
not  only  not  established,  except  as  they  may 
be  said  to  be  included  in  the  verdict,  but  the 
circumstances  show  they  could  not  have  ex- 
isted. 

The  defendant's  train  was  a  freight  carry* 
ing  forty-six  loaded  cars.  It  was  at  a  stand- 
still at  the  water  tank  485  feet  from  the 
place  of  the  injury,  and  it  was  running  part- 
ly on  a  curve  and  up  a  heavy  grade. 

One  witness,  a  young  man  about  20  years 
of  age,  the  companion  of  the  plaintiff,  who 
had  not  noticed  the  speed  of  the  train  as  it 
was  approaching,  and  had  to  reach  his  con- 
clusion in  a  moment  of  time,  testified  that 
the  train  was  running  25  or  30  miles  an 
hour;  but  the  circumstances  as  to  the  length 
and  weight  of  the  train,  the  curve,  the  grade, 
and  the  distance  traversed— circumstances 
that  are  not  disputed — ^would  seem  to  make 
it  impossible  for  the  train  to  have  attained 
this  speed. 


No  witness  testified  that  the  plaintiff  was 
carried  under  the  train  by  suction. 

The  plaintiff  testified  that  as  the  train 
passed  '*It  seemed  like  a  force  of  wind  pushed 
me  like  that  and  knocked  me  down,"  and  he 
told  his  brother  he  did  not  know  how  it  hap- 
pened or  how  he  got  under  the  train. 

His  companion  at  the  time  of  his  injury, 
who  was  walking  by  his  side,  testified  that 
he  did  not  feel  the  force  of  the  wind  as  the 
train  passed. 

There  was  no  evidence  that  in  tl^e  history 
of  railroading  any  person  had  been  injured 
by  the  force  of  wind  while  standing  5  feet 
from  a  passing  train  running  25  or  30  miles 
an  hour,  and  no  evidence  that  any  such  in- 
jury could  have  been  anticipated  or  foreseoi. 

It  was,  however,  for  the  jury  to  determine 
the  weight  of  the  evidence,  and  we  are  con- 
fined to  the  single  inquiry  as  to  whether 
there  is  evidence  [595]  of  negligence,  and  this 
involves  the  question  as  to  whether  there 
has  been  a  breach  of  duty  on  the  part  of 
the  defendant. 

I  do  not  think  that  acceleration  of  the 
speed  of  the  train,  if  established,  is  negli- 
gence, and  as  there  is  no  evidence  that  the 
injury  to  the  plaintiff  could  have  been  antici- 
pated by  the  exercise  of  ordinary  care,  the 
judgment  of  nonsuit  was  properly  entered. 

This  Court  said  in  Garter  v.  Cape  Fear 
Lumber  Co.  129  N.  C.  209,  39  S.  £.  828, 
which  has  been  frequently  approved:  "No 
act  or  omission,  though  resulting  in  damage, 
can  be  deemed  actionable  negligence  unless 
the  one  responsible  could,  by  the  exercise  of 
ordinary  care  under  all  the  circumstances, 
have  foreseen  that  it  might  result  in  damage 
to  someone.  Am.  &  Eng.  Enc  of  Law,  voL 
16,  p.  439;  Pollock  on  Torts,  36,  87;  Shear, 
and  Redf.  on  Neg.  10.  There  must  be,  before 
a  recovery  can  be  had  in  actions  for  n^li- 
gence,  a  breach  of  duty  on  the  part  of  the 
defendant,  and  the  act  or  omission  producing 
the  breach  of  duty,  culpable  in  itself,  must 
be  such  as  a  reasonably  careful  man  would 
foresee  might  be  productive  of  injury;  and 
one  is  not  liable  for  an  injury  which  he  could 
not  foresee.  Smith  on  Neg.  24;  Blyth  ▼.  Bir- 
mingham Waterworks  Co.  11  Exch.  (Eng.) 
781;"  and  in  Ramsbottom  v.  Atlantic  Coast 
Line  R.  Co.  138  N.  C.  41,  60  S.  E.  448, 
which  has  been  approved  fourteen  times: 
"To  establish  actionable  negligence,  the  ques- 
tion of  contributory  negligence  being  out  of 
the  case,  the  plaintiff  is  required  to  show 
by  the  greater  weight  of  the  testimony,  first, 
that  there  has  been  a  failure  to  exercise 
proper  care  in  the  performanoe  of  some  l^al 
duty  which  the  defendant  owed  the  plaintiffs 
under  the  circumstances  in  which  they  were 
placed,  proper  care  being  that  degree  of  care 
which  a  prudent  man  should  use  under  like 
circumstances  and  charged  with  like  duty; 
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and,  second,  that  sueh  negligent  breach  of 
duty  was  the  proximate  cause  of  the  injury 
— a  cause  that  produced  the  result  in  con- 
tinuous sequence  and  without'  which  it  would 
not  have  occurred,  and  one  from  which  any 
man  of  ordinary  prudence  could  have  fore- 
seen that  such  a  result  was  probable  under 
all  the  facts  as  they  existed." 

The  evidence  for  the  plaintiff  brings  the 
case  within  the  accepted  definition  of  an  acci- 
dent, which  is  "An  event  from  an  unknown 
cause  or  an  unusual  and  unexpected  event 
from  a  known  cause."  Grutchfield  v.  Rich- 
mond, etc.  R.  Co.  76  N.  C.  320;  Raiford  v. 
Wilmington,  etc.  R.  Co.  130  N.  C.  597,  41 
8.  E.  806;  Overcash  v.  Charlotte  Electric  R. 
etc.  Co.  144  N.  C.  570,  12  Ann.  Cas.  104a,  67 
S.  E.  377;  1  Corpus  Juris,  390. 

Clabk,  C.J.  {dissenting) . — The  plaintiff,  a 
boy  nearly  14  years  old  at  the  time,  had  his 
foot  cut  off  by  a  freight  train  on  Sunday,  17 
July,  1910.  The  train,  according  to  defend- 
ant's evidence,  consisted  of  forty-five  sealed 
box  ears  and  a  "shanty''  car,  and  was  a 
"donble-headcr,"  i.  e.,  it  had  two  engines  in 
front.  The  extra  engine  was  in  use  because 
the  defendant  had  too  much  ''power"  in 
Selma,  and  wanted  the  extra  engine  in 
Spencer. 

[596]  The  injury  occurred  shortly  after 
noon,  in  the  cut  285  feet  west  of  Baylan 
Bridge  in  the  city  of  Raleigh  and  in  the 
yard  limits  of  the  defendant.  At  that  point 
there  are  two  tracks  rimning  parallel,  one 
belonging  to  the  Seaboard  Air  Line,  on  which 
the  plaintiff  and  a  friend  were  walking, 
going  west,  and  the  defendant's  train  on  its 
own  track  came  up  behind,  going  in  the  same 
direction.  The  evidence  on  both  sides  was 
that  these  tracks  and  the  space  between  had 
been  greatly  and  constantly  used  by  the  pub- 
lic, and  more  used  by  pedestrians  on  Sunday 
than  on  any  other  day.  There  was  some  con- 
flict of  evidence  whether  there  was  any  notice 
posted  against  the  use  of  the  tracks,  or  the 
space  between  them,  by  the  public,  but  it 
was  uncontradicted  that,  if  so,  no  attention 
had  been  paid,  and  that  the  defendant  had 
never  undertaken  to  enforce  such  warning. 

The  plaintiff  and  a  companion  were  going 
west  on  the  Seaboard  track  in  said  cut.  The 
end  of  the  Seaboard  ties  are  5  feet  4  inches 
from  the  end  of  the  defendant's  ties  and  the 
inside  rails  of  the  two  rods  8  feet  4  inches 
apart.  The  evidence  for  the  plaintiff  is  that 
he  was  walking  on  the  end  of  the  Seaboard 
ties  nearest  to  the  defendant's  train;  that 
he  was  5  feet  or  more  from  the  cars  of  said 
train  as  it  passed;  that  his  companion  said 
to  him  that  the  train  was  coming  up  on  the 
other  track  from  behind;  that  the  usual  rate 
of  speed  at  that  point  within  l^e  yard  and 
city  limits  did  not  exceed  8  or  10  miles  an 


hour,  and  that  at  such  speed  he  was  in  no 
danger,  and,  expecting  the  usual  speed,  he 
did  not  turn  around  until  just  as  the  train 
shot  by  him  at  a  speed  of  25  or  30  miles  an 
hour;  that  such  was  the  impetus  of  the  air 
caused  by  two  engines  and  a  long  train  at 
that  speed  that  he  was  knocked  down,  and 
by  the  suction  was  drawn  under  the  cars  and 
his  leg  cut  off  above  the  ankle. 

The  defendant's  evidence  was  that  its  train 
was  not  running  at  the  time  more  than  6 
or  8  miles  an  hour,  and  there  was  evidence 
tending  to  show,  as  the  defendant  contended, 
that  the  plaintiff  attempted  to  swing  up  on 
one  of  the  cars  as  it  passed  and,  falling,  lost 
his  foot  under  the  wheel,  which  passed  over 
it.  The  defendant's  conductor  testified  that 
the  train  was  running  from  Selma  to  Spencer 
and  had  run  the  27  miles  from  Selma  to 
Raleigh  in  55  minutes,  but  that  at  the  time 
of  the  injury  to  the  plaintiff  the  train  was 
running  about  8  miles  an  hour;  and  further, 
that  even  if  it  had  been  running  at  the  high 
speed  claimed  by  the  plaintiff,  there  was  no 
suction  which  would  have  drawn  him  under 
the  train. 

The  court  charged,  among  other  things, 
that  the  only  duty  of  the  defendant  was  to 
run  its  train  with  ordinary  care  and  in  con- 
formity to  the  established  custom— customary 
sped.  If  it  did  that,  it  could  not  be  liable 
in  any  aspect  of  this  case,  and  the  jury 
would  answer  the  issue  of  negligence  '"No." 

[597]  But  tliat  if  the  defendant  did  not 
do  this,  and  the  jury  should  find  the  other 
contentions  of  the  plaintiff  to  be  true  (that 
is,  that  th«  great  speed  at  which  the  train 
was  moving  caused  the  windage  to  knock  the 
plaintiff  down  and  the  suction  threw  him 
under  the  cars),  and  that  the  defendant's 
conduct  on  that  occasion  was  tlie  proximate 
cause  of  the  injury,  to  answer  the  issue  of 
defendant's  negligence  ''Yes."  That  if  the 
jury  found  that  the  proximate  cause  of  the 
injury  was  the  plaintiff  attempting  to  board 
the  moving  train,  to  find  the  defendant  guilty 
of  contributory  negligence. 

Upon  the  evidence  and  arguments  presented 
and  the  charge  of  the  court  tlie  jury  found 
the  defendant  guilty  of  negligence  which  was 
the  proximate  cause  of  the  injury,  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
][igence,  and  assessed  tlie  damages  which  the 
plaintiff  should  recover. 

The  plaintiff  tendered  the  court  a  judgment 
in  accordance  with  the  verdict.  The  defend- 
ant moved  the  court  to  set  aside  the  verdict 
and  to  enter  a  judgment  of  nonsuit.  The 
court  set  aside  the  verdict  as  a  matter  of 
law  and  entered  a  nonsuit  against  the  plain- 
tiff. 

If  the  court  had  set  aside  the  verdict  as 
a  matter  of  discretion,  it  would  have  been 
irreviewable,  but  it  could  not  then  have  en- 
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tcred  a  nonsuit.  Revisal,  539 ;  Riley  v.  Stone, 
169  N.  C.  421,  86  S.  E.  848.  The  court,  how- 
ever, set  aside  the  verdict  as  a  matter  of 
law;  that  is,  he  adjudged  that  the  facts  al- 
leged in  the  complaint  and  proven  (as  the 
jury  found)  did  not  constitute  a  cause  of 
action,  and  that  the  charge  was  erroneous 
that  such  facts,  if  found,  made  defendant 
guilty  of  negligence.  If  this  was  correct,  tho 
nonsuit  was  properly  entered. 

There  was  evidence  upon  the  issues,  and 
the  finding  of  the  jury  thereon  is  conclusive 
as  to  those  facts.  The  only  question  is 
whether  the  facts  alleged  in  the  complaint 
and  found  to  be  true  by  the  jury  justified, 
as  a  matter  of  law,  judgment  in  favor  of  the 
plaintiff. 

There  was  evidence  that  the  defendant  was. 
rushing  its  train  with  two  engines  at  a  high 
rate  of  speed  within  city  limits  and  along 
and  parallel  to  the  track  of  the  Seaboard 
road  where  people  were  accustomed  to  walk 
and  where  the  engineer  must  have  seen  the 
plaintiff  with  his  companion  walking.  There 
was  evidence  not  only  that  such  high  rate 
of  speed  would  knock  a  man  down,  but  that 
it  did  knock  the  plaintiff  down,  who  must 
have  been  more  than  5  feet  distant  from  i^e 
defendant's  train,  and  who  was  in  no  danger 
of  being  thus  injured  if  the  train  had  been 
running  at  the  ordinary  rate  of  speed  in  town 
limits,  of  some  8  or  10  miles  an  hour;  and 
that  being  thus  knocked  down,  the  suction 
from  such  a  train  moving  at  such  high  speed 
could,  and  in  fact  did,  roll  the  plaintiff  under 
the  car  wheel,  causing  him  to  lose  his  leg. 

There  was  no  evidence  which  satisfied  the 
jury  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  walking  along  the  parallel 
track  of  [598}  the  Seaboard  Railroad  on  that 
occasion,  and  the  burden  was  on  the  defend- 
ant to  prove  this.     Revisal,  483. 

The  defendant  insists  that  it  was  contrary 
to  physical  law  that  the  plaintiff  could  have 
been  knocked  down  by  the  rush  of  air  caused 
by  the  train,  or  that  the  suction  could  have 
rolled  him  under  the  cars.  But  that  was  a 
matter  of  fact  for  the  jury  to  determine. 
The  evidence  was  conflicting,  and  the  jury 
found  that  the  fact  was  as  contended  by  the 
plaintiff.  We  do  not  feel  called  upon  to 
distinguish  the  cases  of  Graney  v.  St.  Louis, 
etc.  R.  Co.  157  Mo.  666,  57  S.  W.  276,  60 
L.R.A.  153,  and  Louisville,  etc.  R.  Go.  v. 
Lawson,  161  Ky.  39,  170  S.  W.  198,  L.R.A. 
1917B  1161,  though  we  think  that  they  went 
off  upon  the  question  of  contributory  negli- 
gence-, because  the  ruling  of  those  courts  as 
a  matter  of  law  cannot  control  the  finding 
of  fact  by  the  jury.  "We  cannot  argue 
against  a  fact." 

The  plaintiff  relies  upon  Munroe  v.  Penn- 
sylvania R.  Co.  85  N.  J.  L.  688,  Ann.  Cas. 
1916A  140,  90  Atl.  254,  wliich  set  aside  the 


nonsuit  in  a  case  where  the  deceased  was 
standing  on  a  depot  platform,  3  feet  from 
its  edge,  when  a  through  express  train  ran 
by  at  60  miles  an  hour,  creating  a  current 
of  air  which  threw  him  down  and  killed  him. 
That  Court  was  of  the  opinion  that  although 
the  express  train  was  going  at  its  customary 
rate  of  speed,  its  failure  to  give  reasonable 
signal  of  approach  to  the  depot  was  sufficient 
evidence  of  negligence  to  go  to  the  jury.  In 
Trieber  v.  New  York,  etc.  R.  Co.  134  App. 
Div.  661,  119  N.  Y.  S.  439,  the  Court  set 
aside  a  nonsuit  where  the  decedent,  6  feet 
off,  was  swept  under  the  car  by  suction,  and 
killed. 

In  this  case  the  plaintiff  was  not  on  the 
defendant's  track  nor  in  an  obviously  dan- 
gerous position.  The  jury  found  that  he  was 
not  guilty  of  contributory  negligence,  but 
that  the  proximate  cause  of  the  injury  was 
the  negligence  of  the  defendant  in  rushing 
this  train  at  25  or  30  miles  an  hour  bv  the 
plaintiff  when  the  usual  speed  of  trains  at 
that  place,  where  the  public  were  accustomed 
to  walk,  was  from  6  to  10  miles  an  hour. 

It  is  a  novelty  in  the  law  of  this  State 
to  suggest  that  this  Court  can  take  our  own 
estimate  of  the  weight  of  the  evidence  as 
against  the  finding  of  the  jury.  The  well 
recognized  maxim  of  English  law  is,  "To 
issues  of  law  the  court  responds,  but  to  issues 
of  fact,  the  jury."  If  the  jury  find  contrary 
to  the  weight  of  the  evidence,  the  presiding 
judge  has  the  authority  to  set  aside  the  ver- 
dict on  that  ground.  This  he  has  refused 
to  do,  showing  that  he  thought  the  verdict 
was  not  in  violation  of  the  evidence.  This 
Court  has  always  refused  to  assume  jurisdic- 
tion to  review  the  action  of  the  judge  in 
such  case.  It  cannot  be  necessary  to  cite 
the  numerous  authorities  to  this  effect,  for 
it  is  an  elementary  principle  of  our  law  and 
dangerous  to  disturb. 

The  expression  of  the  plaintiff,  that  he 
was  "pushed  out,"  shows  that  he  was  speak- 
ing of  being  pushed  out  from  the  track  on 
which  he  was  walking,  for  he  said  that  he 
was  sucked  under  the  train  oo,  the  other 
track.    This  is  the  natural  law  in  such  cases. 

[599]  We  know  that  when  by  the  passage 
of  a  rapidly  moving  body  a  vacuum  is  cre- 
ated, the  air  rushes  in  to  fill  the  vacuum. 
Here,  if,  as  the  witness  testified  and  the  jury 
found  to  be  the  lact,  the  train  was  moving 
at  great  speed,  it  drove  aside  the  air  in  front 
of  it  and  the  vacuum  thus  created  was  neces- 
sarily filled  by  the  inrush  of  the  air  from  the 
sides,  as  can  be  seen  in  any  rapidly  moving 
train  picking  up  chips  and  paper  and  small 
articles  at  any  time.  The  inrush  of  the  air 
is  often  terrific. 

We  know  that  the  terrible  tornadoes  and 
hurricanes  which  destroy  forests  and  cities 
and  shipping  and  oftentimes  cause  great  loss 
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of  life  are  caused  by  the  tropical  eun  rare- 
fying the  air  which  rises,  leaving  a  semi- 
vacuum  into  which  the  air  rushes  from  long 
distances.  At  the  battle  of  Sharpsburg  (or 
Antietam)  the  writer  of  this  opinion  was  in 
the  act  of  speaking  to  General  Armistead 
(who  afterwards  found  a  soldier's  death  at 
Crettysburg),  who,  drawn  sword  in  hand  and 
on  foot,  was  leading  his  brigade  into  action, 
when  a  huge  shell  passing  at  that  instant 
just  to  the  other  side  of  the  General,  he 
plunged  forward,  his  sword  flying  one  way 
and  his  hat  the  other.  His  staff  officers, 
thinking  both  legs  had  been  shot  off  at  the 
knees,  sprang  forward  to  raise  him  up,  when 
they  found  that  he  was  uninjured  and  with- 
out a  scratch  even,  except  where  his  face  had 
struck  the  ground.  The  force  of  the  air 
rushing  in  to  fill  the  sudden  vacuum  had 
knocked  him  down  just  as  if  he  had  been 
felled  by  a  blow  from  a  heavy  stick  on  the 
back  of  his  head. 

The  evidence  of  the  witness  is  in  accord- 
ance with  the  well  known  action  of  air  in 
such  cases,  and  can  be  found  illustrated  in 
any  work  on  physics  under  the  head  of 
"Ballistics."  The  air  was  split  open  by  the 
head  of  the  engine,  leaving  a  vacuum  along 
the  track  into  which  the  air  rushed,  pushing 
the  plaintiff  under  the  train,  if  his  evidence 
18  to  be  believed,  which  was  a  matter  solely 
for  the  jury,  not  for  us.  Water  is  somewhat 
denser  than  air,  but  any  boy  who  has  thrown 
a  large  stone  into  a  shallow  millpond  knows 
that,  in  like  manner,  it  will  create  a  vacuum, 
laying  bare  the  bottom  of  the  pond,  which 
the  water  rushes  in  to  fill. 

It  will  be  a  dangerous  innovation  if  the 
courts  on  appeal  begin  to  take  their  own 
estimate  of  what  a  jury  should  believe  or 
should  not  believe,  instead  of  accepting  their 
verdict  as  the  lawful  triers  of  the  fact,  as 
final,  when  the  trial  judge  refuses  to  dis- 
turb it. 

Though  modem  research  has  demonstrated 
that  we  do  not  owe  trial  by  jury  to  Magna 
Carta,  and  that  it  originated  years  after,  still 
for  long  centuries  it  has  been  the  great  bul- 
wark of  right  in  Anglo-Saxon  law  that  every 
citizen,  however  humble,  could  have  the  facts 
in  controversy  found  by  a  jury  of  his  peers. 
The  plaintiff  in  this  contest  with  the  defend- 
ant was  entitled,  like  all  others,  to  have  the 
disputed  fact,  the  vital  fact,  the  material 
fact,  whether  or  not  he  was  swept  under  the 
train  and  injured,  as  he  alleges,  by  the  suc- 
tion caused  by  the  negligence  [600]  of  the 
defendant  in  running  its  train  at  an  exces- 
sive speed  in  close  proximity  to  the  plaintiff, 
decided  by  a  jury  of  his  peers,  and  to  have 
the  historic  Twelve,  "The  Great  Twelve," 
stand  between  him  and  the  defendant.  A 
disputed  matter  of  fact  is  no  more  in  the 
province  of  this  Court  to  determine  than  it 
is  in  the  province  of  the  trial  judge. 


It  was  also  in  evidence  by  defendant's  wit- 
nesses that  the  train  was  running  from  Selma 
to  Speneer  on  Sunday,  carrying  forty-fivo 
cars  of  freight,  and  that  there  was  no  live 
stock  or  fruit  or  other  perishable  freiglit. 
Under  Revisal,  3844,  the  defendant  was  in- 
dictable and  subject  to  a  fine  of  not  less  than 
$500.  There  was  no  evidence  which  withdrew 
the  defendant  from  liability  for  misdemeanor 
under  said  section,  or  under  Revisal,  2613, 
and  under  the  amendment  thereto.  Laws 
1909,  ch.  285.  It  is  true  that  the  defendant's 
conductor  testified  that  the  cars  had  come 
from  Pinner's  Point,  Va.;  but  this  train  had 
been  made  up  at  Selma,  and  he  said  that 
some  of  the  cars  were  going  beyond  Spencer. 
This  matter  was  considered  in  State  v.  South- 
em  R.  Co.  119  N.  C.  814,  25  S.  £.  862,  56 
Am.  St.  Rep.  689,  and  it  was  held  that  the 
act  was  constitutional,  and  not  an  interfer- 
ence with  interstate  commerce,  cited  since  in 
State  V.  Southern  R.  Co.  149  N.  C.  470,  62 
S.  E.  755.  It  is  true  that  in  an  indictment 
under  this  statute  a  new  trial  was  granted 
below  in  State  v.  Seaboard  Air  Line  R.  Co; 
145  N.  C.  570,  59  S.  £.  1048,  but  it  was  for 
the  use  of  the  expression,  ''If  the  jury  find 
from  the  evidence,"  which  has  been  repeat- 
edly held  since  not  reversible  error.  Walker, 
J.,  in  Holt  V.  Wellons,  163  N.  C.  131,  79 
S.  E.  450,  and  cases  there  cited.  If  the  de- 
fendant was  running  in  violation  of  the  atat- 
ute  it  was  guilty  of  n^ligenoe,  as  a  matter 
of  law,  as  has  often  been  held.  However, 
this  point  was  not  pressed  below,  and  there 
was  no  ruling  upon  it  and  no  exception  upon 
that  ground. 

The  judgment  setting  aside  the  verdict  and 
entry  of  a  nonsuit  ought  to  be  reversed  and 
the  case  remanded  to  the  lower  court,  that 
judgment  might  be  imposed  upon  the  verdict 
according  to  law.  Wood  v.  Atlantic,  etc.  R. 
Co.  131  N.  C.  48,  42  S.  E.  462;  Shives  v.  Eno 
Cotton  Mills,  151  N.  C.  294,  66  S.  E.  141;  Fer- 
rall  V.  Ferrall,  153  N.  C.  179, 69  S.  E.  60.  The 
defendant  will  then  be  entitled  to  enter  its  ap- 
peal and  have  the  statement  of  the  case  made 
up  on  appeal  setting  out  the  exceptions,  if  any» 
which  it  caused  to  be  entered  by  the  judge 
during  the  trial,  Revisal,  536,  591,  and  its  as- 
signments of  error,  should  it  choose  to  appeal. 

It  will  be  noted  that  more  than  five  years 
have  elapsed  since  this  injury  ocurred. 
There  is  no  indication  that  either  party  is 
in  any  wise  to  blame  for  this  delay.  But 
the  frequency  with  which  cases  come  to  this 
Court,  after  similar  or  even  longer  delays, 
.makes  it  proper,  as  we  have  done,  to  call 
the  matter  again  to  the  attention  of  the  law- 
making body.  Such  delays  cause  heavy  costs 
to  accumulate  and  witnesses  die  or  their 
memory  becomes  indistinct.  One  of  the 
pledges  of  Magna  Carta  was  that  ''justice 
should  not  be  delayed." 

Hoke,  J.,  concurs  in  dissent  of  Clark,  C.  J. 
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NOTE. 

lilability  of  Railroad  to  Person  on  or 
Near  Right  of  Way  Injured  by  Suo- 
tion  from  Passing  Train. 

This  note  is  confined  to  a  discussion  of  the 
cases  passing  on  tlie  liability  of  a  railroad 
to  a  person  on  or  near  its  right  of  way  who 
is  injured  by  the  suction  from  a  passing 
train.  The  liability  of  a  railroad  to  a  pas- 
senger on  a  station  platform  who  is  injured 
by  the  suction  from  a  passing  train,  is  dis- 
cussed in  the  note  to  Munroe  v.  Pennsylvania 
R.  Co.  Ann.  Cas.  1916A  140. 

The  holding  of  the  reported  case  that  a 
railroad  is  not  liable  to  a  person  on  or  near 
its  right  of  way  who  is  injured  by  the  suction 
from  a  passing  train,  is  supported  by  three 
ether  cases  wherein  the  same  question  arose. 
Louisville,  etc.  R.  Co.  v.  Lawson,  161  Ky. 
39,  170  S.  W.  198,  L.R. A.1917B  1161 ;  Graney 
V.  St.  Louis,  etc.  R.  Co.  157  Mo.  666,  67 
S.  W.  276,  50  L.R.A.  163;  Southern  R.  Co. 
V.  Young  (Ga.)  93  S.  E.  61. 

The  rule  seems  to  be  based  on  the  ground 
that  it  is  highly  improbable  that  any  such 
accident  should  occur,  and  even  if  it  is  pos- 
sible such  a  result  is  not  one  to  be  reasonably 
expected  by  those  operating  trains.  Thus,  in 
Graney  v.  St.  Louis,  etc.  R.  Co.  supra,  it 
appeared  that  a  boy  was  run  over  by  a  train 
and  killed  while  standing  with  three  com- 
panions near  a  crossing.  It  was  contended 
that  because  of  the  excessive  speed  of  the 
train  the  boy  was  drawn  or  sucked  under  the 
wheels.  The  testimony  of  two  college  pro- 
fessors was  introduced  to  the  effect  that  a 
train  running  from  twenty  to  twenty-five 
miles  an  hour  would  produce  a  pressure 
on  the  body  of  a  small  boy,  sufficient  to 
throw  him  down  and  turn  him  around. 
They  thought  it  was  entirely  possible  that 
such  an  accident  could  occur  without  the 
boy  being  struck  by  the  train.  The  court, 
however,  declined  to  accept  this  testimony 
as  competent  and  in  holding  the  railroad 
not  liable  for  the  accident  said:  "That 
a  train  of  twenty  or  twenty-three  freight 
cars  carries  along  a  great  deal  of  air  with  it, 
and  anyone  can  observe  this  fact  by  standing 
near  enough  to  it;  that  the  effect  of  a  train 
running  six  miles  an  hour  would  not  be 
appreciable;  but  that  such  a  train  running 
twenty  miles  an  hour,  would  have  a  very 
appreciable  effect.  If  the  conditions  were 
right,  there  would  be  a  very  appreciable 
effect.  A  person  standing  near  the  train, 
would  receive  a  blow  from  this  air  moving 
with  the  train,  and  that  blow  might  be  suffi- 
cient to  topple  him  over  and  cause  him  to 
lose  his  footing.  That  a  small  boy  of  about 
sixty-five  pounds,  standing  near  a  train  run- 
ning twenty-five  miles  an  hour,  the  velocity 


of  the  air  from  the  train  might  have  the 
effect  of  throwing  him  over,  and  there  would 
be  a  further  tendency  to  turn  him  around 
slightly — a  tendency  that  would  be  sufficient 
to  make  him  roll  when  he  struck  the  ground, 
and  this  would  not  be  the  case  with  a  train 
running  six  miles  an  hour.  There  is  nothing 
in  this  testimony  to  show  that  this  witness 
had  ever  read  in  any  scientific  or  other  work 
stating,  or  had  ever  made  any  experiments, 
showing  that  any  live  animal  capable  of  offer- 
ing resistance,  t^  wit,  a  dog  or  a  cat  or  a 
guinea  pig  or  squirrel  or  chicken,  if  standing 
within  a  foot  or  two  feet  of  a  train  running 
twenty-five  miles  an  hour  which  had  partly 
passed  by,  fell  and  was  sucked  under  the 
wheels  of  the  cars  as  they  passed.  Nor  does 
he  say  that  in  his  peregrinations  of  10,000 
miles  he  had  ever  observed  any  such  or  any 
similar  incident  or  occurrence.  Of  course  such 
testimony  to  dignify  it  by  that  title,  with 
neither  knowledge  nor  experience  on  which 
to  base  it,  or  with  which  to  back  it,  is  simply 
worthless.  .  .  .  But  it  may  be  conceded 
that  the  testimony  referred  to  in  the  just- 
completed  paragraph  was  really  testimony, 
and  sustained  the  allegations  of  the  petition 
as  to  the  boy  being  sucked  under  the  cars 
by  the  current  of  air  put  in  motion  by  the 
forbidden  speed  of  the  train;  still  plaintiffs, 
having  proved  that,  cannot  recover,  because 
there  is  no  evidence  that  the  principle  on 
which  plaintiffs'  petition  is  founded,  was 
known  to  defendant,  or  if  known,  could  have 
been  provided  against.  No  man  is  required 
to  anticipate  an  accident  that  has  never  oc- 
curred before,  or  held  negligent  if  he  fails  to 
do  so." 

The  same  view  was  taken  in  Louisville, 
etc.  R.  Co.  V.  Lawson,  161  Ky.  39,  170  S.  W. 
198,  L.R.A.1917B  1161.  It  appeared  in  that 
case  that  a  boy  of  fifteen  was  injured  while 
walking  along  the  tracks  of  the  defendant 
company.  It  was  claimed  by  the  plaintiffs 
that  while  walking  along  the  edge  of  a  ditch 
six  feet  from  the  track  he  was  drawn  under 
the  train  which  was  going  very  fast.  The 
court  in  holding  the  railroad  company  not 
to  be  liable  said:  ''Where  in  a  case  like  this 
it  is  contended  that  the  accident  was  the 
result  of  the  negligence  of  the  railroad  com- 
pany, combined  with  the  operation  of  a  natu- 
ral law,  and  where  not  only  the  character 
of  the  accident,  but  the  conditions  attending 
the  every  day  operation  of  trains,  are  such 
that  the  accident  would  have  frequently  hap- 
pened if  the  natural  law  were  such  as  to 
make  it  possible,  we  conclude  that  evidence 
to  the  effect  that  no  such  accident  had  ever 
happened  has  a  strong  and  important  bear- 
ing on  the  question  whether  or  not  it  should 
have  been  reasonably  anticipated.  We  deem 
it  unnecessary  for  the  purposes  of  this  case 
to  pass  on  the  question  of  the  possibility  of 


873 


such  ajQ  accident.  We  content  ourselyes  with 
saying  that,  even  if  possible,  the  probability 
of  its  occurrence  is  so  remote  that  it  cannot 
be  said  to  be  an  accident  which  should,  iu 
the  exercise  of  ordinary  care,  be  reasonably 
anticipated  by  those  operating  railroad 
trains.  That  being  true,  a  railroad  company 
does  not  owe  the  licensees  walking  along  the 
fiide  of  its  tracks,  and  who  know  of  the 
approach  of  its  trains,  the  duty  of  moderat- 
ing the  speed  of  the  trains  so  as  to  prevent 
their  being  sucked  under  the  trains." 

In  Southern  R.  Co.  v.  Young  (Ga.)  93 
S.  E.  51,  the  plaintiff  was  injured  while 
walking  along  the  side  of  a  track  to  meet 
an  approaching  train.  He  claimed  that  he 
was  drawn  under  the  wheels  by  the  suction 
from  the  train  and  so  injured.  The  court 
holding  that  the  petition  did  not  set  forth  a 
cause  of  action  said:  "As  suggested  in  the 
brief  of  able  counsel  for  the  plaintiff  in  error, 
the  theory  that  the  injury  resulted  from  the 
fact  that  the  plaintiff  was  sucked  under  or 
against  the  engine  or  cars  must  be  regarded 
from  one  of  two  standpoints,  to  wit:  Either 
this  happening  was  likely  to  occur  under  the 
circumstances  alleged  to  have  existed  at  the 
time  and  place  of  the  injury,  in  which  event 
a  man  of  ordinary  prudence  would  be  bound 
to  guard  against  it;  or  it  was  an  unusual 
and  extraordinary  occurrence,  not  likely  to 
happen,  and  which  a  man  of  ordinary  pru- 
dence would  not  be  bound  to  gtiard  against. 
If  it  was  something  likely  to  happen,  the 
plaintiff  himself  should  have  been  on  guard 
against  the  occurrence,  as  it  was  the  result 
of  a  natural  law  which  would  be  consequently 
a  matter  of  common  knowledge.  If  the  oc- 
currence  was  not  likely  to  happen  and  was 
unusual  and  extraordinary,  the  defendant 
company  could  not  be  charged  with  knowl- 
edge in  that  no  effort  was  made  to  stop  the 
train  after  those  in  charge  thereof  saw  or 
could  have  seen  the  plaintiff  by  the  side  of 
the  track,  but  not  near  enough  thereto  to  be 
struck  by  the  passing  engine  or  cars.  If, 
under  the  operation  of  natural  laws,  those 
in  charge  of  the  train  should  have  antici- 
pated that  the  plaintiff,  who  was  standing 
near  the  track  along  which  the  train  was 
moving  rapidly,  would  probably  be  sucked 
under,  in,  or  close  up  to  or  against  the  train, 
then  the  plaintiff  would  likewise  have  been 
bound  to  anticipate  the  same  result.  And  if 
the  accident  was  unusual  and  extraordinary, 
and  the  plaintiff  in  the  exercise  of  ordinary 
care  and  diligence  for  his  own  safety  could 
not  have  anticipated  such  result,  neither 
could  those  in  charge  of  the  train  be  expected 
to  anticipate  this  result." 

See  also  Trieber  v.  New  York,  etc.  R.  Co. 
134  App.  Div.  661,  119  N.  Y.  S.  439. 
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West  Virginia  Supreme  Court  of  Appeals— 
December  15,  1914. 

7S  W.  Va,  837;  83  8.  E.  996. 


Deeds  —  Repngnaaey  —  Ezoeptlon. 

An  exception  of  severable  matter,  ex- 
pressed in  sufficient  terms  and  placed  im- 
mediately after  the  habendum  in  a  deed,  is 
not  repugnant  in  the  legal  sense  of  the 
term  to  the  granting  clause,  and  is  valid. 

[See  111  Am.  St.  Rep.  776.] 

Constmction  of  Olauses  Together. 

The  function  or  office  of  the  reddendum  in 
a  deed  is  primary  and  it  is  equal,  in  dignity 
and  virtue,  to  the  premises.  To  ascertain 
the  intent  of  the  grantor  and  the  effect  of 
the  deed,  both  must  be  read  together  and 
permitted  to  operate. 

RepnsnaiLoy  ^  Ezoeptioa. 

The  space  or  position  in  a  deed  usually  ac- 
corded to  the  reddendum  may  be  used  for  a 
clause  excepting  a  severable  thing  from  the 
premises  or  granting  clause  of  the  deed,  and 
an  exception  so  made  is  not  repugnant  to 
the  grant,  unless  it  is  in  irreconcilable  con- 
flict therewith. 

Effect  of  Esception. 

An  exception  eliminates  from  the  opera- 
tion of  the  tenns  of  the  granting  clause  so 
much  of  what  would  otherwise  pass  by  them 
as  is  embraced  in  the  terms  of  the  excep- 
tion, and  the  deed,  as  a  whole,  passes  what 
is  embraced  in  the  terms  of  the  grant  less 
what   is   included   in   the   exception. 

Exception,  of  Minerala. 

An  exception  of  the  minerals  in  a  tract  of 
land,  granted  in  general  terms,  by  the  premis- 
es of  the  deed,  made  by  a  clause  in  space 
usually  occupied  by  the  reddendum,  is  valid. 

Same. 

The  following  terms  in  such  a  deed:  "Ex- 
cepting therein  all  coal  or"  other  minerals  or 
mineral  waters  which  are  to  be  held  in  com- 
mon by  all  the  heirs"  of  the  grantor,  suf- 
ficiently manifest  intent  to  except  the  min- 
erals in  the  land  from  the  operation  of  the 
deed. 

Difltinction     between     Exception     and 
HeaerTation« 

A  reservation  in  a  deed  of  proper  subject- 
matter  of  an  exception  is,  in  law,  au  excep- 
tion, though  incapable  of  operation  as  a 
reservation,  since  it  expresses  unequivocal 
intent  not  to  pait  with  the  thing  reserved. 

[See  note  at  end  of  this  case.] 

Exception  ^  Abortive  Attempt  to  Nul- 
lify. 

An  abortive  attempt,  in  a  deed  in  which 
an  exception  is  made,  to  grant  the  subject- 
matter   of    the   exception,   neither   negatives 
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the  intent  to  except  nor  invalidates  the  ex- 
ception. 

Requisites  of  Deed  —  OperatiTe  Words 
of  ConTOjanee. 

Operative  words  manifesting  intent  to 
transfer  the  property  are  absolutely  essential 
to  the  conveyance  of  tile.  The  intent  must 
be  disclosed  by  the  words  of  the  deed  not 
the  mere  acts  of  the  parties. 

(Sylltfbus  by  court.) 

Appeal  from  Circuit  Court,  Kanawha 
county. 

Action  by  Freudenberger  Oil  Company  et 
al.,  plaintiffs,  against  £.  A.  Simmons  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  The  facts  are  stated  in  the 
opinion.     Reversed. 

8.  B.  Avis,  MoHohan,  McCliniic  d  Mathews, 
Linn  d  Byrne,  Elmer  L,  Stone,  A,  A.  Lilly, 
Hankin  Wiley,  L.  E,  McWhorter  and  Hogg  d 
Hogg  for  appellants. 

Littlepage  d  Littlepage,  Clyde  B,  Johnson, 
W.  W.  Wertz  and  C.  J,  Van  Fleet  for  ap- 
pellees. 

[339]  POFFENBABOEB,  J. — Though  large 
interests  and  numerous  conflicting  claimants 
thereof  are  involved  in  this  cause,  the  ques- 
tions developed  in  it,  thus  far,  are  legal  in 
character  and  few  in  number.  The  only  one 
argued  on  this  appeal  is  the  construction  of 
six  similar  deeds,  each  of  which  contains  a 
clause  which  is  relied  upon  as  having  excepted 
from  the  operation  thereof,  the  minerals  in 
the  land  granted.  The  claimants  of  large 
royalty  interests,  produced  by  operations  on 
the  lands  under  oil  and  gas  leases,  divided 
into  two  general  classes,  those  claiming  under 
the  deeds  and  denying  the  validity  of  the 
exception  and  those  claiming  title  as  heirs 
of  the  grantor,  upon  the  theory  of  retention 
of  the  title  to  the  oil  and  gas  by  the  grantor, 
under  and  by  virtue  of  the  clause  in  question. 
In  view  of  these  conflicting  claims,  the 
Freudenberger  Oil-  Company,  holding  by  as- 
signments, numerous  leases  on  the  property, 
some  of  which  were  executed  by  claimants  of 
the  one  class  and  some  by  claimants  of  the 
other,  filed  its  bill  in  equity  to  require  them 
to  litigate  their  conflicting  claims  and  have 
their  rights  judicially  determined,  to  the  end 
that  it  may  safely  pay  and  deliver  the  royal- 
ties. On  this  bill,  receivers  were  appointed 
and  some  of  the  defendants  demurred  to  it 
and  answered.  Some  of  the  parties  claiming 
as  heirs  joined  the  oil  company  as  plaintiffs 
in  an  amended  bill..  Being  of  the  opinion 
that  the  clauses  in  question  were  attempted 
reservations  in  favor  of  persons  not  parties  to 
the  deeds  and,  therefore,  void,  the  court  held 
that  the  formal  grantees  in  the  deeds  took 
title  to  the  oil  and  gas  and  dismissed  the  bills 


as  to  all  persons  claiming  as  heirs  of  the 
grantor. 

By  the  deeds  out  of  which  the  controversies 
arise,  the  grantor,  having  previously  caused 
his  lands,  embracing  11211  acres  to  be  sur- 
veyed and  divided  into  six  lots,  on  the  10th 
day  of  October,  1850,  conveyed  Lot  No.  1^ 
containing  202  acres  to  Charles.  Cavender,  a 
son-in-law;  Lot  No.  3,  containing  204  acres, 
to  Owen  G.  Jarrett,  a  son;  Lot  No.  4,  con- 
taining 200  acres,  to  Squire  G.  Jarrett,  an- 
other son;  and  Lot  No.  2,  containing  150 
acres,  to  Woods  and  Sinnett  in  trust  for  the 
sole  and  separate  use  and  benefit  of  Mary 
Swarr,  a  daughter.  On  the  26th  day  of 
March,  1855,  he  conveyed  [340]  73^  acres, 
part  of  Lot  No.  5,  to  Benjamin  Slack,  a  son- 
in-law,  and  64^  acres,  the  residue  of  said  lot 
to  Susan  Philips,  a  daughter.  What  became 
of  Lot  No.  6  is  not  disclosed  by  the  record. 

In  each  of  five  of  these  deeds,  appears  a 
provision  of  which  the  following  is  a  fair 
sample:  "Excepting  therein  all  coal  and 
other  minerals  or  mineral  waters  to  be  held  in 
common  by  the  heirs  of  the  said  parties  of 
the  first  part,  granting  therein  to  each  and 
all  equal  rights  and  privileges  to  mine  and 
enjoy  said  minerals  and  to  make  roads  which 
may  be  necessary  for  the  transportation  of 
such  coal  or  minerals."  In  the  deed  to  Squire 
G.  Jarrett  the  grantors  reserved  to  themselves 
a  life  estate  in  the  land  and  then,  as  to  the 
minerals,  used  these  terms:  *'and  the  said 
parties  of  the  first  part  further  reserve  all 
coal  or  other  minerals  or  mineral  waters  to  be 
held  in  common,  by  all  their  heirs  granting 
to  each  and  to  every  equal  rights  and 
privileges  to  mine  and  enjoy  the  same."  This 
clause  differs  from  the  others  only  in  the  use 
of  the  word  "reserve"  instead  of  the  word 
"excepting." 

In  the  premises  of  each  of  the  deeds,  there 
is  a  complete  and  formal  grant  of  the  land  in 
fee  simple.  The  land  is  conveyed  to  a  desig- 
nated person,  his  heirs  and  assigns.  Then 
follows  the  habendum;  to  have  and  to  hold 
the  land,  with  the  appurtenances,  to  him,  the 
grantee,  his  heirs  and  assigns  forever.  Be- 
tween this  and  the  warranty  clause  and,  in 
some  instances,  in  the  same  paragraph,  is 
found  the  clause  giving  rise  to  the  conflicting 
claims. 

The  argument  found  in  the  opinion  of  the 
court  below  and  the  brief  of  counsel. for  the 
appellees  proceeds  mainly  upon  three  theories 
of  invalidity,  repugnancy  between  this  clause 
and  the  formal  granting  portion  of  the  deed, 
legal  impossibility  of  a  reservation,  in  a  deed, 
of  something  to  a  stranger  thereto,  and  fatal 
uncertainty  as  to  the  beneficiaries  of  the 
reservation,  or  exception,  if  it  could  be  treat- 
ed as  an  attempted  grant.  In  view  of  its 
invocation,  in  some  instances,  of  highly  tech- 
nical rules,  applicable  to  the  offices  and  func- 
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tions  of  fonnal  parts  of  deeds,  as  defined  and 
recognized  in  law,  assignment  or  reference  of 
the  clause  in  question  to  its  proper  class  as 
a  part  of  the  deed  will  at  once  determine  the 
degree  [d41]  of  weight,  if  any,  to  which  the 
argument  and  the  authorities  relied  upon  are 
entitled. 

Obviously  it  is  a  reddendum  clause,  and 
constitutes  no  part  of  the  habendum.  In 
feudal  times,  the  reddendum  was  employed 
to  set  forth  the  return  to  the  grantor,  gener- 
ally military  services  to  be  rendered  to  him 
by  the  grantee.  Since  the  abolition  of  feudal 
tenures,  it  reserves  annual  or  periodical  rent 
as  a  compensation  or  return  for  the  property 
granted.  2  Min.  Ins.  630.  It  is  also  used 
to  effect  a  reservation  of  an  estate  in  the  land 
previously  granted,  as,  for  instance,  a  life 
estate.  Id.  630;  Devlin  Deeds,  3d  ed.  221; 
idcDougal  V.  Musgrave,  46  W.  Va.  500,  33 
8.  E.  281.  Its  detraction  or  abatement  from 
the  grant  made  by  the  premises  is  not  re- 
garded as  repugnance.  Both  clauses  are 
deemed  to  be  of  equal  dignity  and  are  read 
together  and  allowed  effect  and  operation,  the 
latter  limiting  and  modifying  the  former  so 
as  to  effectuate  the  intent  of  the  grantor  as 
disclosed  by  the  whole  instrument. 

The  habendimi  has  an  entirely  different 
ofiioe.  In  logic  and  purpose  it  is  a  continu- 
ation of  the  premises,  or  rather  a  definition 
thereof,  and,  being  so,  its  terms  are  subsidiary 
to  those  of  the  premises  and  must,  therefore, 
yield  to  them,  in  case  of  repugnance  or  irrec- 
oncilable conflict.  ''The  office  of  the  haben- 
dum is  to  determine  what  estate  or  interest 
is  granted  by  the  deed;  although  this  may 
1^,  and  generally  is,  stated  in  the  premises. 
In  which  case  the  habendum  may  lessen,  en- 
large, explain,  or  qualify,  but  not  totally  con- 
tradict, or  be  repugnant  to  the  estate  granted 
in  the  premises.  In  case  of  such  irreconcilable 
repugnancy,  the  premises  generally  prevail, 
for  the  habendum  cannot  divest  an  estate  al- 
ready vested  by  the  premises."  2  Min.  Inst. 
629;  2  Lomax  Dig.  215.  An  instance  of  en- 
largement by  the  habendum  is  this:  If  no 
grantee  is  named  in  the  premises,  the  haben- 
dum may  supply  the  name  by  way  of  dfeflni- 
tion  of  the  general  intent  to  grant,  expressed 
in  the  premises,  but  the  grant  is  made  by  the 
premises,  and  the  grantee  is  deemed  in  law  to 
take  by  virtue  of  the  premises,  not  the  haben- 
dum. The  following  is  an  instance  of  reduc- 
tion or  limitation :  If  the  grant  is  in  general 
terms,  not  saying  whether  the  estate  is  given 
in  fee,  for  life  or  for  years,  and  the  habendum 
■ays,  in  express  terms,  the  grantee  is  to  have 
and  to  hold  for  a  term  of  years,  only  [342]  an 
estate  for  years  passes.  In  both  cases,  and 
in  all  such  cases,  the  premises  alone  effect 
the  grant.  The  habendum  can  add  nothing 
that  is  outside  of,  or  beyond,  the  terms  used 
in  the  premises.    Nor  can  it  take  away  any- 
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thing  specifically  conferred  by  the  granting 
clause.  Thus,  if  lands  are  given,  in  tlie 
premises  of  a  deed,  to  A  and  his  heirs,  halien- 
dum  to  A  for  life,  the  habendum  is  void, 
because  it  contradicts  express  terms  of  the 
premises,  and  so  goes  beyond  the  work  or 
function  of  mere  definition  of  those  terms.  It 
is  not  permitted  to  control,  but,  on  tl}e  con- 
trary, is  made  to  yield,  in  case  of  irrecon- 
cilable conflict,  because  its  legally  prescribed 
office  is  to  define  and  explain  not  to  grant, 
and  when  the  courts  come  to  it,  in  the  con- 
struction of  a  deed,  they  set  up  the  legal 
.presumption  that  it  was  employed  by  the 
draftsman  only  to  perform  that  legal  function. 

But  no  such  presumption  arises  upon  the 
interpretation  of  the  reddendum,  or  any  terms 
found  in  the  premises.  Anciently,  exceptions 
seem  to  have  been  inserted  in  the  premises, 
just  before  the  habendum.  Lomax  says,  2  Dig. 
214,  "The  next  clause  in  the  premises  of  a 
deed  is  that,  whereby  the  grantor  excepts 
something  out  of  that  which  he  has  before 
granted,  by  which  means  it  does  not  pass  by 
the  grant,  and  is  severed  from  the  thing 
granted.'^  According  to  this  definition,  it  is 
immaterial  that  the  grant  preceded  the  ex- 
ception and  is  full  and  complete.  The  intent 
arises  out  of  both,  because  they  are  of  equal 
dignity.  Only  so  much  of  the  grant  is  effective 
as  is  not  eliminated  by  the  exception.  There 
is  no  legal  repugnancy,  because,  in  the  large 
sense,  both  clauses  perform  the  same  function, 
namely,  expression  of  primary  intent.  The 
habendum  is  subordinated,  in  eases  of  conflict, 
because  its  legal  office  is  secondary  and  it  is 
presumed  to  have  been  used  only  for  its 
secondary  purpose.  Nor  does  the  reddendum 
stand  on  the  low  plane  of  the  habendum,  for 
its  office  is  the  expression  of  primary  intent. 
It  does  not  define.  It  creates  and  defines, 
wherefore  it  is  equal  in  dignity  and  virtue 
with  the  premises. 

It  follows  logically  that,  upon  strict  con- 
struction under  technical  rules,  a  good  ex- 
ception or  reservation  may  be  made  in  a 
clause  of  a  deed  immediately  following  the 
habendum,  [343]  and  this  conclusion  is  sanc- 
tioned by  high  authority ;  5  Am.  &  Eng.  Ency. 
Law,  pp.  455  and  457 ;  13  Cyc.  552 ;  McDougal 
V.  Musgrave,  cited.  The  first  of  the  two  text- 
books here  cited  says  the  reddendum  follows 
the  habendum  and  refers  to  a  preceding  sec- 
tion for  the  matter  usually  inserted  in  it. 
The  other  says  reservations  are  made  in  the 
reddendum  and  puts  it  next  in  order  to  the 
habendum.  In  the  same  connection,  and  evi- 
dently as  part  of  the  clause  whether,  strictly 
speaking,  reddendum  matter  or  not,  it  places 
conditions,  all  of  which  are  primary — oper- 
ative— provisions,  like  the  premises.  Even  in 
feudal  times,  its  function  was  not  secondary. 
Though  subsequent  in  order  to  the  grant,  its 
terms  were  creative,  not  merely  definitive. 
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Bouvier's  Law  Diet;  2  Bla.  Com.  299;  Go. 
Litt.  47 ;  Shepp.  Touchst  80.  That,  in  modern 
timesy  it  is  used  to  accomplish  purposes  differ- 
ent from  those  it  effected  in  feudal  days,  and 
larger,  does  not  change  its  character.  Hence, 
its  use  to  effect  reservations  of  estates  for  life 
or  years  and  exceptions  from  the  grant,  is 
wholly  unobjectionable  and  not  violative  of 
any  principle  or  rule  of  law. 

Whether  abolition,  in  whole  or  in  part,  of 
the  old  doctrine  of  the  habendum,  is  to  fall 
under  the  modern  rule  of  construction,  de- 
clared in  Uhl  V.  Ohio  River  R.  Co.  61  W.  Va. 
106,  41  S.  £.  340,  and  the  numerous  cases 
cited  in  Devlin  on  Deeds,  3d  ed.  sec.  844a, 
need  not  be  determined.  However,  it  seems 
to  have  been  modified  in  one  state  as  early 
as  1844.  Sanborn  v.  Eliphalet,  24  Me.  118, 
in  which  an  exception  of  buildings,  found  only 
in  the  habendum,  was  held  valid  and  effective, 
but  there  the  exception  of  the  buildings  was 
conceded. 

The  terms  of  the  clauses  quoted  from  the 
deeds  here  involved,  except  in  one  instance, 
place  the  intent  to  except  the  minerals  be- 
yond the  range  of  doubt.  They  are  express 
and  positive.  The  deed  in  which  the  terms 
used  import  reservation  instead  of  exception 
differs  from  the  others  in  form  only.  It  is 
well  settled  that  a  good  reservation  will  be 
treated  as  an  exception,  if  it  cannot  operate 
as  a  reservation,  Stone  v.  Stone,  18  Ann. 
Cas.  800  &  note. 

But  the  rules  of  construction  place  some 
limitation  upon  exceptions?  They  must  not 
be  repugnant,  but  the  repugnancy  which  con- 
demns them,  in  some  instances,  is  clearly  de- 
'fined.  The  subject  matter  must  be  severable 
and  be  only  a  [344]  part  of  the  thing  granted, 
and  a  particular  thing  out  of  a  general  one, 
not  a  particular  thing  out  of  a  particular  one. 
This  is  illustrated  by  the  opinion  of  Parker, 
C.J.  in  Sprague  v.  Snow,  4  Pick.  (Mass.) 
4,  as  follows:  "If  there  is  an  explicit  and 
unambiguous  grant  of  a  thing,  any  exception 
or  reservation  which  is  manifestly  contradic- 
tory is  to  be  rejected;  as  if  a  man  convey 
twenty  acres,  excepting  one  acre.  But  if  a 
farm  or  tract  of  land  is  conveyed  in  general 
terms,  an  exception  of  any  number  of  acres, 
or  any  particular  lot,  is  not  repugnant,  but 
will  be  valid."  To  the  same  effect,  see  also 
Cutler  V.  Tufts,  3  Pick.  (Mass.)  272.  Logical- 
ly the  grant  of  a  single  inseparable  thing  and 
an  exception  or  reservation  of  the  same  thing 
would  be  a  square  contradiction  and  create 
an  irreconcilable  repugnancy.  Hence,  the  ex- 
ception would  have  to  be  held  void  in  order 
to  give  the  deed  any  effect.  So  if  a  number 
of  single  things,  such  as  acres,  be  granted,  an 
exception  of  one  of  them  would  necessarily 
be  void,  for  the  same  reason.  But,  if  one 
separable  thing  be  granted  in  genial  terms 
and  a  separable  portion  of  it  be  excepted  there 


is  no  such  absolute  conflict  and  the  exception 
may  stand  along  with  the  grant  and  limit  it, 
though  contradictory  of  it  in  a  general  sense. 
Possibly  the  principle  does  not  differ  essen- 
tially from  that  applied  in  the  construction 
of  the  habendum.  They  are  much  the  same, 
if  the  habendum  is  regarded  as  pertaining 
only  to  the  estate  granted  and  not  at  all  to 
the  subject  matter  thereof,  and  the  reddendum 
or  exception  or  reservation  in  whatever  form, 
to  the  subject  matter  and  not  at  all  to  the 
estate.  Likely  they  are  to  be  so  regarded, 
but  that  question  is  left  open. 

Here  the  terms  of  the  deeds,  as  to  the  tan- 
gible subject  matter,  the  land,  are  generaL 
They  do  not  mention  the  minerals  specifically. 
The  minerals  are  severable  portions  of  the 
thing  generally  granted.  Hence,  they  are 
proper  subjects  of  exception,  and  parts  of  ihe 
thing  generally  granted,  not  of  some  other 
thing,  for^gn  to  the  transaction.  They  are 
not  all  that  was  granted.  They  are  such 
things  as  the  grantor  could  retain..  They 
have  all  tiie  legally  essential  elements  of  a 
good  exception,  and  were  cut  out  of  the  oper- 
ation of  the  deeds  by  apt  wcHrds. 

Whether  the  word  "heirs"  used  in  the  ex- 
ceptions can  be  [346]  taken  to  mean  children 
need  not  be  determined.  No  words  sufficiently 
manifesting  intent  to  grant  the  excepted 
minerals  were  used.  The  word  "granting" 
applies  only  to  the  mining  privileges  and  en- 
joyment. As  to  the  minerals  themselves,  no 
such  word  is  used.  They  are  excepted  and 
then  the  deed  says  there  are  "to  be  held  in 
common  by  all  the  heirs."  These  are  not 
operative  words.  The  most  that  can  be  said 
of  them  is  that  they  treat  the  title  to  the 
minerals  as  being  already  in  the  Heirs.  Words 
of  grant,  in  some  form,  are  absolutely  essen- 
tial to  the  passing  of  an  estate  by  deed.  They 
need  not  be  technical,  but  they  must  express 
intent  to  transfer  the  property.  The  decora- 
tion by  the  grantor,  in  a  deed,  that  he  makes 
a  quitclaim  deed  to  the  grantee,  accom- 
panied by  a  minute  description  of  the  land, 
is  not  enough.  Weinrich  v.  Wolf,  24  W.  Va. 
299.  Even  though  a  deed  name  the  grantor 
and  grantee,  recite  the  consideration  and  de- 
scribe the  land  and  is  duly  executed  and 
delivered  by  the  grantor,  and  a  statute  of  the 
state  provides  that  any  instrument  in  writing 
signed  by  the  grantor  is  effectual  to  transfer 
the  legal  title,  if  such  was  the  intention  of 
the  grantor,  to  be  collected  from  the  entire 
instrument,  it  passes  no  title.  Davis  v.  Davis, 
43  Ind.  661;  Hummelman  v.  Mounts,  87  Ind. 
178;  Bell  v.  McDuffie,  71  Ga,  2(J4;  Webb  v. 
Mullins,  78  Ala.  Ill;  Brewton  v.  Watson, 
67  Ala.  121;  Jones  Real  Prop,  in  Conv.  sees. 
311  to  315.  Intention  collectible  from  the 
acts  and  conduct  of  the  party,  only,  does  not 
suffice.  The  intent  must  be  collectible  from 
the  words  of  the  instrument. 
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Lack  of  disposition  of  the  minerals,  after 
having  excepted  them,  or  coincident  with  the 
exceptions,  does  not  invalidate  the  exception. 
The  exception  and  the  abortive  grant  are 
separate  and  distinct  acts.  Hence,  clearly 
the  one  may  stand  without  the  other.  Martin 
▼.  Cook,  102  Mich.  260,  60  N.  W.  679;  Rich- 
ardson V.  Palmer,  38  N.  H.  212;  Corning  v. 
Troy  Iron  Co.  40  N.  Y.  209;  Bridger  v.  Pier- 
son,  45  N.  Y.  601;  West  Point  Iron  Co.  v. 
Reymert,  45  N.  Y.  703;  Stone  v.  Stone,  18 
Ann.  Cas.  800.  The  case  last  cited  is  exten- 
sively and  ably  annotated.  That  the  excep- 
tion is  in  form  a  reservation  made  to  a 
stranger  to  the  deed  is  wholly  immaterial  as 
the  cases  here  cited  will  show.  It  shows  clear 
intent  not  to  pass  the  land  and  is  not  repug- 
nant, in  a  legal  sense,  to  the  granting  clause. 

[346]  Just  here  it  is  merely  suggested  that, 
if,  in  such  case,  the  reservation  were  followed 
by  words  of  grant  to  a  third  person,  he  might 
take  the  excepted  land.  A  mere  reservation 
to  him  does  not  perhaps  sufficiently  express 
intent  to  grant.  If  words  of  grant  were  used, 
they  might  make  him  a  party,  though  he  be 
not  named  formally  as  a  party. 

In  conformity  with  the  principles  and  con- 
elusions  here  stated  so  much  of  the  decree 
complained  of  as  dismisses  the  bill  and 
amended  bill,  as  to  all  parties  claiming  title 
to  interests  in  the  oil  and  gas  royalties  and 
the  minerals  in  the  lands,  as  heirs  of  Squire 
Jarrett,  the  grantor  in  the  deeds,  will  be 
reversed  and  said  bills  reinstated  as  to  them, 
and  a  decree  will  be  entered  here  adjudicating 
the  title  to  the  royalties  in  the  bills  and  pro- 
ceedings mentioned  to  be  in  the  heirs  of  the 
said  Squire  Jarrett  and  directing  payment 
of  the  same  to  them,  so  far  as  they  have  not 
parted  with  their  interests  therein,  or  in  the 
minerals  in  place  from  which  the  same  have 
accrued,  or  disposed  of  the  same,  and  tlie 
cause  will  be  remanded  for  further  proceed- 
ings. 

The  decree  entered  here  will  give  the 
Freudenberger  Oil  Company,  plaintiff,  its 
x>9t8  in  the  court  below  out  of  the  fund  in 
the  hands  of  the  receivers,  and  the  parties 
claiming  as  heirs  of  Squire  Jarrett  their  costs 
in  the  court  below,  including  reimbursement 
for  the  amount  of  the  costs  decreed  to  the 
plaintiff,  out  of  the  funds;  and  costs  in  this 
court  will  be  decreed  to  the  formal  appellants, 
other  than  the  Freudenberger  Oil  Company, 
against  all  appellees  that  claim  title  by  virtue 
of  the  deeds  mentioned  and  described  in  the 
bill. 

Reversed  and  cause  remanded. 
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Distinction  Stated, 

Tlie  recent  cases  recognize  the  distinction 
noted  in  Stone  v.  Stone,  141  la.  438,  18  Ann. 
Cas.  797,  to  the  effect  that  an  "exception*' 
arises  in  a  deed  when  the  grantor  withdraws 
from  the  effect  of  the  conveyance  or  grant 
some  part  of  the  thing  itself  which  is  in 
existence  and  included  under  the  terms  of 
such  conveyance  or  grant;  whereas  a  "reser- 
vation" is  some  new  thing  created  or  reserved 
for  the  benefit  of  the  grantor,  issuing  out  of 
the  thing  granted,  which  did  not  exist  as  an 
independent  right  before  the  grant. 

United  States. — York  Haven  Water,  etc.  Co. 
▼.  York  Haven  Paper  Co.  201  Fed.  270,  119 
C.  C.  A.  508;  Iowa  Ry.  etc.  Co.  v.  Cliicago, 
etc.  Co.  241  Fed.  681. 

Alabama. — ^Robertson  v.  Robertson,  191  Ala. 
297,  68  So.  62. 

Arkaneae. — Fletcher  v.  Lyon,  93  Ark.  5,  123 
S.  W.  801 ;  Parker  r.  Parker,  99  Ark.  244,  138 
S.  W.  462. 

(7ali/omta.— Aden  v.  Vallejo,  139  Cal.  165, 
72  Pac.  905. 

Connecticut. — Farmington  v.  Riley,  8^ 
Conn.  51,  89  Atl.  900. 

/^'tortdo.— Florida  East  Coast  R.  Co.  v.  Wor- 
ley,  49  Fla.  297,  312,  38  So.  618. 

//aicati,— Pilipo  v.  Scott,  21  Hawaii  609. 
Iowa. — Zinunerman    v.    Kirchner,    151    la. 
483,  131  N.  W.  756;  McCoy  v.  Chicago,  etc. 
R.  Co.  155  N.  W.  995;  Presbyterian  Church 
V.  Harken,  158  N.  W.  692. 

Kansas. — Kansas  City  R.  Co.  v.  Littler,  70 
Kan.  556,  79  Pac.  114;  Barrett  v.  Kansas,  etc., 
Coal  Co.  70  Kan.  649,  79  Pac.  150;  Moore  v 
Griffin,  72  Kan.  164,  93  Pac.  395,  4  L.R.A. 
(N.S.)  477;  Dyson  v.  Bux,  84  Kan.  596,  114 
Pac.  1192. 

Kentucky.— mckB  v.  Phillips,  146  Ky.  305,. 
142  S.  W.  394. 

Maine. — S.  E.  etc.  Shepherd  Co.  v.  Shibles, 
100  Me.  314,  61  Atl.  700;  Hall  v.  Hall,  106 
Me.  389,  76  Atl.  705;  Mclntire  v.  Lauckner, 
108  Me.  443,  81  Atl.  784. 

MaryUmd. — See  Dawson  v.  Western  Mary- 
land R.  Co.  107  Md.  70,  15  Ann.  Cas.  678. 
68  Atl.  301,  126  Am.  St.  Rep.  337,  14  L.R.A. 
(N.S.)   809. 

Masaachusetts.-^lei^in  v.  Boston,  etc.  R. 
Co.  157  Mass.  489,  32  N.  E.  659,  20  L.R.A. 
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638;  Hamlin  v.  New  York,  etc.  R.  Co.  160 
Mass.  459,  36  N.  £.  200. 

Michigan. — ^Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.  134  Mich.  264,  96  N.  W.  468. 

Minnesota. — Carlson  v.  Minnesota^  etc. 
Land  Co.  113  Minn.  361,  129  N.  W.  768. 

Xew  York. — Beardslee  v.  New  Berlin  Lights 
etc.  Co.  207  N.  Y.  34,  Ann.  Cas.  1914B  1287, 
100  N.  E.  434;  Tuscarora  Club  v.  Brown,  215 
N.  Y.  643,  109  N.  E.  597 ;  Lembeck,  etc.  Brew- 
ing Co.  V.  Rosenstein,  168  App.  Div.  503,  153 
N.  Y.  S.  999;  Walker  v.  Marcellus,  etc.  R. 
Co.  179  App.  Div.  313,  164  N.  Y.  S.  354. 

Oregon. — Deckenbach  v.  Deckenbach,  65  Ore. 
160,  130  Pac.  729. 

Penii^ylvama. — Riefler  v.  Wayne  Storage 
Water  Power  Co.  232  Pa.  St.  282,  81  Atl. 
300 ;  Bicking  v.  Florey's  Brick  Works,  53  Pa. 
Super.  Ct.  358;  Mandle  v.  Gharing,  256  Pa. 
St.  121,  100  Atl.  535. 

South  Carolina. — ^Marion  County  Lumber 
Co.  V.  Hodges,  96  S.  C.  140,  79  S.  E.  1096. 

Vermont.—Dee  v.  King,  77  Vt.  230,  69  Atl. 
839,  68  L.R.A.  860;  Smith  v.  Jones,  86  Vt. 
258,  84  Atl.  866.  See  also  Starr  v.  Brewer, 
68  Vt.  24,  3  Atl.  479. 

Virginia. — Bradley  v.  Virginia  R.  etc.  Co. 
118  Va.  233,  87  S.  E.  721. 

Washington. — Delano  v.  Luedinghaus,  70 
Wash.  573,  127  Pac.  197;  Studabaker  v.  Beck, 
83  Wash.  260,  145  Pac.  225. 

West  Virginia. — Preston  v.  White,  57  W. 
Va.  278,  50  S.  £.  236.  And  see  the  reported 
case. 

Wisootisin. — Jones  v.  Hoffman,  149  Wis. 
30,  134  N.  W.  1046. 

Canada,— Wilaon  v.  Gilmer,  46  U.  C.  Q.  B. 
545.  See  also  Lapointe  v.  Laileur,  46  U.  C. 
Q.  B.  16. 

Thus  it  was  said  in  Kansas  City  R.  Co.  v. 
Littler,  70  Kan.  556,  79  Pac.  114:  "The  term 
'excepting'  is  such  a  one  as  in  exact  legal 
phraseology  would  be  construed  as  retaining 
in  the  grantor  the  fee  to  the  real  estate  de- 
scribed, instead  of  merely  reserving  from  the 
operation  of  his  warranty  deed  the  mere  in- 
corporeal hereditament  of  a  right  of  way; 
but  this  term  as  well  is  subject  to  explana- 
tion. It  is  sometimes  used  in  its  strict  legal 
sense  of  retaining  something  from  the  grant 
and  at  others  in  the  sense  of  'reservation,' 
which  is  a  taking  back  from  a  grant  a  right 
conveyed  by  it  amounting  to  a  mere  corporeal 
hereditament." 

In  Hall  V.  Hall,  106  Me.  389,  76  Atl.  705, 
it  was  said:  ''An  exception  is  of  a  part  of 
the  thing  granted  and  of  a  thing  in  being  at 
the  time  of  the  grant.  A  reservation,  how- 
ever, vests  in  the  grantor  some  new  right  or 
interest  that  did  not  exist  in  him  before.  It 
operates  by  way  of  an  implied  grant  and  in 
the  absence  of  words  of  inheritance  only 
an  estate  for  the  life  of  the  grantor  is  cre- 
ated." 


The  broad  distinction  between  exceptions 
and  reservations  in  deeds  for  the  purpose  of 
determining  ownership  in  land,  retains  th« 
title  in  the  grantor  where  the  deed  contains 
an  exception,  but  passes  the  fee  to  tiie  grantee 
where  there  is  a  reservation ;  and  an  easement 
such  as  a  right  of  way  newly  created  cannot 
be  made  the  subject  of  an  exception  or  a  res- 
ervation, because  it  is  neither  parcel  of  the 
thing  granted,  nor  is  it  issuing  out  of  the 
thing  granted;  the  former  being  essential  to 
an  exception  and  the  latter  to  a  reservation. 
Lembeck,  etc.  Brewing  Co.  v.  Rosenstein,  168 
App.  Div.  563,  163  N.  Y.  S.  999. 

An  exception  is  distinguished  from  a  reser- 
vation by  its  being  part  of  the  thing  granted 
and  in  existence  at  the  time  of  the  grant, 
while  the  latter  is  a  right  of  new  creation 
arising  out  of  the  subject  of  the  grant.  Moore 
V.  Griffin,  72  Kan.  164,  83  Pac.  395,  4  L.R^. 
(N.S.)   477. 

Reservation  Construed  as  Exception  and 

Vice  Versa, 

It  is  immaterial  whether  a  right  reserved 
to  the  grantor  in  a  deed  is  termed  an  "ex- 
ception" or  a  "reservation."  While  there  is 
a  well  defined  difference  between  the  two,  the 
courts  with  practical  unanimity  agree  that 
the  use  of  the  technical  words  "exception" 
or  "reservation"  will  not  be  allowed  to  con- 
trol the  manifest  intent  of  the  parties,  but 
the  courts  will  give  such  words  a  fair  and 
reasonable  interpretation,  looking  to  the  in- 
tention of  the  parties. 

United  States. — York  Haven  Paper  Co.  v. 
York  Haven  Water,  etc.  Co.  194  Fed.  265, 
267;  Iowa  Ry.  etc.  Co.  v.  Chicago,  etc.  R.  Co. 
241  Fed.  58L 

Alabama. — Robertson  v.  Robertson,  191  Ala. 
297,  68  So.  52. 

loica. — Zimmerman  v.  Kirchner,  151  la. 
483,  131  N.  W.  756;  Plistil  v.  Kaspar,  168 
la.  333,  150  N.  W.  584;  McCoy  v.  Chicago, 
etc.  R.  Co.  155  N.  W.  995. 

lCans(w.— Barrett  v.  Kansas,  etc.  Coal  Co. 
70  Kan.  649,  79  Pac.  150;  Moore  v.  Griffin, 
72  Kan.  164,  83  Pac.  395,  4  L.R.A.(N.S.) 
477. 

Kenttu^ky.—moka  v.  Phillips,  146  Ky.  305, 
142  S.  W.  394. 

i/atne.— Hall  v.  Hall,  106  Me.  389,  76  Atl. 
705. 

Massachusetts.— Cl&fiin  v.  Boston,  etc.  R. 
Co.  167  Mass.  489,  32  N.  E.  669,  20  L.R.A. 
038;  Hamlin  v.  New  York,  etc.  R.  Co.  160 
Mass.  459,  36  N.  E.  200. 

Michigan. — Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.  134  Mich.  204,  96  N.  W.  468. 

Neic  yorfc.—Wilson  v.  Ford,  209  N.  Y.  186, 
102  N.  E.  614;  In  re  W.  151st  St.  N.  Y.  City, 
149  App.  Div.  65,  133  N.  Y.  S.  894. 

Pennsylvania. — Riefler  v.  Wayne  Storage 
Water  Power  Co.  232  Pa.  St.  282,  81  Atl. 
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300;  Mandle  ▼.  Gharing,  256  Pa.  St.  121,  100 
^tL  535. 

KerwMm*.— Dee  v.  King,  77  Vt.  230,  59  Atl. 
839,  68  L.R.A.  860;  Smith  v.  Jones,  86  Vt. 
258,  84  Atl.  866. 

Virginia, — Bradley  v.  Virginia  R.  etc.  Co. 
118  Va.  233,  87  S.  E.  721. 

We9t  Virginia. — ^Preaton  v.  White,  57  W. 
Va.  278,  50  S.  £.  236.  See  also  the  reported 
case  and  the  same  case  on  a  second  appeal, 
1)0  S.  E.  815. 

Wisconsin. — Jones  v.  Hoffman,  149  Wis.  30, 
134  N.  W.  1046. 

Canada. — Lapointe  v.  Lafleur,  46  U.  C.  Q. 
B.  16.  Sec  also  Rioiix  v.  St.  Lawrence  Ter- 
minal Co.  40  Can.  Sup.  Ct.  98. 

Thus  it  was  said  in  Bradley  v.  Virginia 
R.  etc.  Co.  118  Va.  133,  87  S.  E.  721:  "In 
the  United  States  very  generally,  the  logical 
and  historical  significance  of  these  terms  has 
heen  lost  sight  of,  and  they  are  used  almost 
interchangeably,  or  rather  the  courts,  with- 
out regard  to  the  particular  terms  used  in 
the  conveyance,  construe  the  language  as  an 
exception  or  reservation,  according  to  the 
character  of  the  right  intended  to  be  created 
thereby — as  a  'reservation,'  if  the  right  should 
properly  arise  by  reservation,  and  as  an  *ex- 
•ception'  if  that  be  the  proper  means  of  creat- 
ing the  right  intended." 

In  Zimmerman  v.  Kirchner,  151  la.  483, 
131  X.  W.  756,  the  question  arose  whether  a 
clause  in  a  deed  conveying  land  which  read 
■**excepting  sixty  feet  for  a  drive- 

way" was  to  be  construed  as  withholding  the 
title  to  the  strip  of  ground  from  the  operation 
of  the  grant  or  whether  it  simply  operated 
as  a  reservation  of  an  easement.  In  deciding 
that  the  latter  was  intended  the  court  said: 
'^he  appellant  invoked  the  general  rule  of 
distinction  between  an  'exception'  and  a  'reser- 
vation' in  a  deed,  viz.,  that  an  'exception' 
withholds  from  the  operation  of  the  grant 
some  part  or  parcel  of  the  premises  conveyed 
by  the  general  description,  whereas  the  term 
^reservation'  is  applied  to  some  right  or  ease- 
ment reserved  by  the  grantor  in  the  premises 
granted.  .  .  .  As  to  this  general  rule  of 
construction,  there  is  no  question.  But  such 
rule  is  not  arbitrary  nor  is  it  permitted  to 
override  the  real  intent  of  the  parties  as  such 
intent  may  be  ascertained  from  the  instru- 
ment as  a  whole.  It  is  a  matter  of  common 
observation  to  the  courts,  that  these  terms 
are  in  fact  frequently  used  by  nonprofessional 
men  interchangeably  and  synonymously,  and 
the  courts  cannot  lean  too  heavily  upon  the 
nicer  distinction  between  them.  The  construc- 
tion contended  for  by  appellant  would  require 
us  to  ignore  entirely  the  clause  'which  shall 
be  left  for  a  driveway.'  We  think  this  clause 
must  receive  appropriate  consideration.  It 
waa  plainly  an  undertaking  on  the  part  of 
either  the  grantor  or  the  grantee,  that  the 
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other  should  enjoy  the  right  of  passage  over 
such  strip.  For  the  purpose  of  appellant's 
case,  it  matters  little  whether  the  title  should 
be  deemed  conveyed  and  an  easement  reserved 
in  the  grantor,  or  whether  the  title  should 
be  deemed  reserved  by  the  grantor  and  an 
easement  created  to  the  grantee.  Either 
hypothesis  is  fatal  to  the  appellant.  He 
claims  the  absolute  title  and  is  proposing  to 
construct  permanent  buildings  upon  the  prop- 
erty. .  .  .  We  think  the  deed  should  be 
construed  as  conveying  the  title  to  the  grantee 
with  the  reservation  of  an  easement  for  the 
purpose  of  a  driveway." 

It  was  said  in  Plistil  v.  Kaspar,  168  la. 
383,  150  N.  W.  684:  "It  is  unnecessary  for 
us  to  go  into  any  review  of  the  authorities. 
It  is  sufficient  to  suggest  that  while  the  dis- 
tinction between  a  reservation  and  an  excep- 
tion is  sometimes  important  it  often  happens 
that  what  is  called  a  reservation  is  treated 
and  given  effect  by  the  courts  as  an  exception. 
It  is  the  intention  of  the  parties  which  is  to 
be  ascertained." 

Likewise  in  Claflin  v.  Boston,  etc.  B.  Co. 
157  Mass.  489,  32  N.  E.  659,  20  L.R.A.  638, 
it  was  said :  "As  an  exception  may  be  created 
by  words  of  reservation,  but  little  reliance 
can  be  placed  upon  the  language  used  in  de- 
termining whether  the  right  is  'by  way  of 
exception  or  reservation." 

A  clause  in  a  deed  which  contained  the  fol- 
lowing words  "reserving  the  right  at  reason- 
able times  and  in  a  reasonable  way  to  cross 
said  land  below  the  road  to  my  wood  lot" 
has  been  held  to  be  in  the  nature  of  an  excep- 
tion so  that  words  of  inheritance  were  un- 
necessary since  title  to  the  excepted  part 
remained  in  the  grantor  and  never  passed  to 
the  grantee.  Smith  v.  Jones,  86  Vt.  258,  84 
Atl.  866,  wherein  the  court  said;  "The  terms 
'reservation'  and  'exception'  are  often  used 
as  synonymous  when  the  thing  to  be  secured 
to  the  grantor  is  a  part  of  the  granted  prem- 
ises, and  when  so  used  they  are  to  be  construed 
accordingly.  ...  If  given  their  technical 
meaning,  an  exception  is  something  withheld 
from  a  grant  which  otherwise  would  pass  as 
a  part  of  it,  while  a  reservation  is  some  newly 
created  right  which  the  grantee  impliedly 
conveys  to  the  grantor.  .  .  .  The  extreme 
technicality  of  the  latter  conception  is  ap- 
parent. It  would  be  easier  and  nearer  the 
truth  to  say  that  a  reservation  is  an  interest 
which  the  grantor  creates  and  excepts  or  re- 
serves from  his  grant.  Then  the  interest 
classed  as  a  reservation  would  remain  in  the 
grantor,  and  an  easement  in  fee  would  arise 
without  the  use  of  the  word  'heirs.'  It  is 
still  the  rule  of  the  common  law  that  an 
easement  in  fee  cannot  be  created  by  way  of  a 
reservation  without  words  of  inheritance. 
But  it  has  been  held  that  terms  of  reserva- 
tion  may   be   construed   as   constituting   an 
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exception  when  this  is  necessary  to  effectuate 
the  purpose  of  the  parties.  It  seems  to  be 
considered  that  the  parties  may  use  the  term 
in  a  sense  different  from  its  technical  mean- 
ing, and  that  their  intent,  if  ascertainable 
from  the  subject  of  the  grant  and  the  sur- 
rounding circumstances,  should  control  rather 
than  the  legal  implication.  The  primary  and 
natural  meaning  of  the  word  is  inconsistent 
with  the  effect  given  it  in  the  law  of  this  sub- 
ject. To  reserve  is  to  keep  in  reserve,  to 
retain,  to  keep  back,  not  to  deliver  or  make 
over.  Its  meaning  in  law,  as  given  by  Web- 
ster's New  International,  is  'to  withhold  from 
the  operation  of  a  grant  or  agreement.*  Un- 
less saved  by  the  rule  of  construction  above 
stated,  this  inconsistent  technical  meaning  of 
a  word  in  common  use  and  a  forced  implica- 
tion therefrom  will  determine  whether  an 
easement,  essential  to  the  use  and  value  of 
an  estate,  shall  end  with  the  life  of  the  then 
owner  or  go  with  the  estate  in  perpetuity. 
.  .  .  The  purpose  and  understanding  of 
the  parties  in  creating  an  easement  of  this 
nature  are  so  nearly  universal,  that  those 
using  terms  of  reservation  may  properly  be 
held  to  have  intended  an  easement  in  fee, 
when  there  are  no  circumstances  or  restric- 
tive words  indicating  a  contrary  intention." 
To  the  same  effect  see  Handle  v.  Gharing,  256 
Pa.  St.  121,  100  Atl.  535. 

Bartioular  Inetancea  of  Exceptions  or 
JReaervationa, 

A  right  of  way  secured  to  the  grantor  by 
a  clause  in  the  deed  which  read  as  follows: 
"reserving  the  right  at  reasonable  times  and 
in  a  reasonable  way  to  cross  said  land  below 
the  j-oad  to  my  wood  lot,"  has  been  held  to 
constitute  an  exception  notwithstanding  the 
word  "reserving,"  as  that  was  the  manifest 
intent  of  the  parties.  Smith  v.  Jones,  86 
Vt.  268,  84  Atl.  866.  So  a  clause  in  a  deed 
"reserving  the  privilege  of  a  pass  from  the 
highway  past  the  house  to  the  railroad  in 
my  usual  place  of  crossing"  has  been  con- 
strued as  an  exception.  Dee  v.  King,  77  Vt. 
230,  59  Atl.  839,  68  L.R.A.  860.  Likewise  a 
deed  wherein  the  grantor  reserved  a  private 
crossing  over  the  track  along  the  course  of 
a  previously  existing  cartway  has  been  held 
to  be  properly  construed  as  an  exception. 
Hamlin  v.  Kew  York,  etc.  R.  Co.  160  Mass. 
459,  36  N.  E.  200. 

So  it  was  held  in  Parker  v.  Parker,  99  Ark. 
244,  138  S.  W.  462,  that  where  the  grantor  in 
a  deed  conveying  land  recited  that  "I  the 
said  grantor  reserve  a  road  through  said  land 
to  my  bottom  land"  the  clause  was  merely 
a  reservation  since  it  did  not  except  the  fee 
of  the  soil  in  the  road  from  the  grant  but 
only  created  an  easement  over  pi'ivate  way 
over  the  land. 


In  Riefier  v.  Wayne  Storage  Water  Power, 
etc.  Go.  232  Pa.  St.  282,  81  Atl.  300,  it  ap- 
peared that  a  canal  company  conveyed  land 
but  provided  in  the  deed  of  conveyance  for 
the  exception  and  reservation  of  the  unquali- 
fied right  to  occupy  so  much  of  the  land  as 
they  may  consider  necessary  for  reservoirs 
and  the  right  to  take  stone,  etc.,  necessary 
for  its  construction  and  maintenance.  The 
deed  was  held  to  reserve  aa  easement  which 
became  extinguished  when  the  purpose  for 
which  the  reservation  was  created  was  aban- 
doned, the  court  saying:  "The  entire  fee  is 
conveyed  by  the  deeds,  and  only  certain  rights 
are  reserved  to  the  grantors.  The  reservation 
is  of  'the  absolute  and  unqualified  right  to 
occupy'  so  much  of  the  land  as  may  be  neces- 
sary for  reservoirs  and  dams,  and  'the  right 
at  all  times  hereafter  freely  and  without 
charge  to  have,  take  and  use  from  the  land 
or  premises  hereby  conveyed'  stones,  earth, 
brush  or  other  material  necessary  for  the 
construction  and  repair  of  these  reservoirs, 
etc.  No  part  of  tlie  thing  granted  is  ex- 
cepted from  the  effect  of  the  grant,  but  a  new 
right  or  interest  in  the  grantors  is  created, 
which  they  retain.  It  is  something  which 
did  not  before  exist  apart  from  the  ownership 
of  the  land.  It  is  true  that  in  the  case  at 
bar,  the  words  'excepting'  and  'reserving'  are 
both  used,  and  this  fact  was  r^arded  as  sig- 
nificant by  the  trial  judge.  No  special  im- 
portance can,  however,  be  attached  to  the  use 
of  both  of  these  words,  as  they  are  frequently 
used  together,  without  careful  discrimination 
as  to  whether  an  exception  or  a  reservation 
is  intended.  .  .  .  Our  examination  of  the 
clause  satisfies  us  that  the  effect  of  the  lan- 
guage was  to  create  something  new  out  of 
what  was  granted.  That  is,  it  created  the 
right  to  maintain  reservoirs  upon  the  land 
conveyed,  and  to  repair,  improve  and  enlarge 
them,  and  to  construct  dams,  and  overflow  all 
the  land  the  grantor  might  require  for  that 
purpose,  and  to  enter  upon  the  land  and  take 
from  it  stone,  earth,  brush  and  other  material 
requisite  or  convenient  for  construction  or 
repair  of  the  reservoirs.  This  right,  as  a 
thing  separate  and  apart  from  the  owner- 
ship of  the  land,  was  created  by  and  grew 
out  of  the  transaction  between  the  parties  to 
the  deeds,  and  it  did  not  exist  before.  The 
new  right  in  this  respect  thus  created  by  the 
transaction  was  from  that  time  forth  to  be 
enjoyed  apart  from,  and  in  no  way  dependent 
upon,  the  ownership  of  the  land.  As  it  was 
not  in  existence  prior  to  the  making  of  the 
deeds,  it  could  not  be  made  the  subject  of  an 
exception,  which  must  always  be  of  some- 
thing in  existence  at  the  time,  as  part  of  the 
whole  of  the  grant,  from  which  it  is  excepted. 
The  facts  in  this  transaction  seem  to  cor- 
respond in  every  particular  with  the  require- 
ments of  the  legal  definitions  of  a  reservation, 
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and  to  be  lacking  in  the  essentials  which  dis- 
tinctly define  an  exception.  We  are  therefore 
impelled  to  the  conclusion  tliat  the  clause  in 
question  constitutes  a  reservation.  It  im- 
posed a  servitude  upon  the  property,  by  which 
the  new  owners  were  restrained  from  the  full 
and  unlimited  use  of  the  land,  and  were 
obliged  to  suffer  the  canal  company  to  do 
certain  things  upon  the  property,  which  were 
it  not  for  the  burden  imposed  upon  it,  the 
owners  would  have  had  the  sole  right  to  do. 
The  right  to  make  use  of  the  land  of  another 
for  a  precise  and  definite  purpose,  not  incon- 
sistent with  a  general  right  of  property  in 
the  owner,  is  in  legal  contemplation  an  ease- 
ment or  franchise,  and  not  a  grant  of  the 
soil." 

In  Negaunee  Iron  Go.  v.  Iron  Cliffs  Co.  134 
Mich.  204,  06  N.  W.  468,  it  was  held  that  a 
reservation  by  the  grantor  of  an  undivided 
half  interest  in  and  to  all  the  minerals  which 
have  been  or  may  be  discovered  on  the  prem- 
Liea  conveyed,  constituted  an  exception  and 
operated  to  carve  the  estate  into  two  parts, 
conveying  to  the  grantee  title  to  one-half  of 
the  minerals  and  retaining  title  to  the  other 
half  in  himself. 

Likewise  in  Barrett  v.  Kansas,  etc.  Coal 
Co.  70  Kan.  649,  79  Pac.  150,  a  provision 
in  a  deed  reserving  the  coal  and  other 
minerals  underlying  the  land  conveyed  was 
held  to  constitute  an  exception  and  not  a 
reservation. 

A  provision  in  a  deed  reserving  certain 
timber,  etc.,  lying  on  the  land  conveyed  con- 
stitutes an  exception.  Hicks  v.  Phillips,  146 
Ky.  305,  142  S.  W.  394,  47  L.R.A.(N.S.) 
878.  So  in  a  deed  conveying  a  tract  of  land 
a  clause  reserving  a  certain  proportion  of  the 
oil  and  gas  that  may  be  on  or  under  the 
land  and  the  full  right  to  operate  oil  and 
gas  wells  constitutes  an  exception  and  not  a 
mere  license  to  operate.  Preston  v.  White, 
57  W.  Va.  278>  60  8.  £.  236.  To  the  same 
effect  see  Moore  v.  Griffin,  72  Kan.  164,  7  Ann. 
Cas.  570,  83  Pac.  395,  4  L..ILA.(N.S.)   477. 

A  deed  containing  inter  alia  the  clause 
"excepting  and  reserving,  however,  from  the 
above  all  oil  or  gas  produced  from  the  said 
undivided  one-fourth  of  the  above-described 
piece  of  land"  has  been  held  to  operate  as 
an  exception  and  not  as  a  reservation.  Man- 
die  V.  Gharing,  256  Pa.  St.  121,  100  Atl.  535. 

In  McCoy  v.  Chicago,  etc.  R.  Co.  (la.) 
155  N.  W.  905,  it  appeared  that  a  deed  con- 
veying land  contained  a  reservation  in  the 
following  words:  "We  reserve  the  right  of 
using  the  water  from  said  premises  for  stock 
purposes."  The  clause  quoted  was  held  to 
create  an  easement  appurtenant  to  the  re- 
maining land  of  the  grantor  and  not  a  mere 
personal  privilege,  the  court  saying:  "We 
have  first  to  consider  whether  by  the  terms 
of  the  deed  to  the  defendant  a  right  was 
Ann.  Cas.  1918A — 66. 


reserved  or  created  in  the  nature  of  an  ease- 
ment for  the  benefit  of  the  farm  out  of  which 
the  tract  for  the  reservoir  was  carved.  No 
particular  form  of  words  is  required  to  create 
an  easement  or  right  upon  or  over  one  tract 
of  land  for  the  benefit  of  another.  More 
often  than  otherwise  such  an  interest  is  re- 
served or  created  where  the  owner  of  a  tract 
of  land  conveys  away  a  part  of  it  and  in  so 
doing  reserves  or  excepts  from  the  effect  of 
his  deed  some  stated  right  or  privilege  in  the 
part  sold  for  the  benefit  of  the  part  unsold. 
Considerable  learned  discussion  has  been  in- 
dulged in  by  some  of  our  law  writers  upon 
the  nice  distinction  to  be  drawn  between  an 
exception  and  a  reservation  in  a  deed  of  con- 
veyance, and  it  is  true  those  words  are  not 
altogether  synonymous,  and  under  some  cir- 
cumstances the  distinction  may  have  an  im- 
portant bearing.  We  think,  however,  that  the 
question  whether  a  right  reserved,  excepted, 
or  created  is  one  which  runs  with  or  is 
annexed  to  the  land,  or  is  one  of  a  temporary 
or  personal  character,  is  not  ordinarily  to  be 
determined  by  the  use  of  either  of  these 
words,  but  the  intent  of  the  parties  la  to  be 
ascertained  by  looking  to  the  entire  instru- 
ment and  the  circumstances  attending  and 
characterizing  the  transaction  the  writing 
witnesses.  'Exception'  and  'reservation'  are 
frequently  treated  and  construed  as  inter- 
changeable or  equivalent  terms,  .  .  .  *The 
day  is  past  for  adhering  to  the  technical  or 
literal  meaning  of  particular  words  in  a  deed 
or  other  contract  against  the  plain  intention 
of  the  parties  as  gathered  from  the  entire 
instrument.'  .  .  .  The  language  of  his 
reservation,  as  we  have  already  seen,  is  broad 
and  comprehensive  enough  to  evidence  an 
intention  to  create  a  continuing  easement." 


HARVET 
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RICHARDSON. 


Washington   Supreme  Court — May  17,  1916. 


91  Wash.  24:5;  167  Pac.  674. 


Physicians  and  Surgeons  —  Malprac- 
tice —  Failure  to  Make  Test  before 
Operation. 

That  a  surgeon,  who  was  operating  for 
goiter,  did  not  take  a  blood  test  of  the  pa- 
tient before  the  operation,  will  not,  though 
the  patient  died,  prevent  him  from  recover- 
ing his  fee;  it  not  appearing  that  it  was  the 
custom  in  that  locality  to  take  blood  teats, 
or  that  the  failure  injured  the  patient,  for 
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a  physiciun  or  surgeon  does  not  guarantee 
to  cure  his  patient,  or  that  his  treatment  will 
be  successful. 

[See  note  at  end  of  this  case.] 

Compensation  *  Making  Rigl&t  Con- 
tingent on  Snooess  •»  Agreement  Con- 
strned. 

Where  a  surgeon  advised  a  patient  to  seek 
other  more  celebrated  surgeons,  but  on  the 
patient's  objection  said  that,  if  she  was  will- 
ing to  take  a  chance  with  him,  he  was  willing 
to  take  a  chance  with  her,  such  statement 
does  not  show  that  the  surgeon  agreed  to  de- 
mand compensation  only  in  event  of  a  suc- 
cessful operation. 

Appeal  from  Superior  Court,  Stevens 
county:  Jackson,  Judge. 

Action  by  L.  B.  Harvey,  plaintiflf,  against 
T.  T.  Richardson,  as  administrator,  etc.,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Revebsed. 

Jesseph  d-  Bourhnd  for  appellant. 
Rochford  d  Wiison  for  respondent. 

[246]  Morris,  C.J. — ^Action  by  a  surgeon 
to  recover  for  professional  services.  Verdict 
and  judgment  for  defendant,  and  appeal. 

Under  the  pleadings,  there  was  but  one 
issue  in  the  case,  the  value  of  the  services. 
The  patient  was  suflfering  from  an  exopthal- 
mic  goiter  and,  upon  consulting  appellant, 
was  advised  by  him  to  go  to  Mayo  Brothers, 
at  Rochester,  Minnesota,  for  surgical  treat- 
ment. Not  desiring  to  do  so,  the  patient  and 
lier  husband  requested  appellant  to  perform 
the  necessary  operation.  The  patient  was 
thereupon  sent  to  the  hospital,  and  in  a  day 
or  two  the  operation  was  undertaken.  It 
progressed  until  about  half  of  the  goiter  had 
been  removed,  when  the  patient  died. 

The  respondent,  over  appellant's  objection, 
introduced  evidence  that  no  blood  test  was 
taken  prior  to  the  operation,  and  that  such  a 
test  was  usual  to  determine  the  oxygen  carry- 
ing power  of  the  blood,  which,  if  below  a 
given  point,  renders  an  operation  of  this 
character  extra-hazardous.  The  lower  court 
was  of  the  opinion  that  this  testimony  raised 
a  question  of  negligence,  and  submitted  in- 
structions to  the  jury  upon  that  theory.  We 
think  this  was  error.  There  was  no  evidence 
that  tlie  blood  of  the  patient  was  below  the 
required  oxygen  test,  nor  was  there  any  at- 
tempt to  show  that  the  failure  to  take  the 
blood  test  contributed  to  any  extent  to  the 
death  of  the  patient.  Before  a  charge  of 
negligence  can  be  sustained  against  a  physi- 
cian or  surgeon,  there  must  be  some  evidence 
that  the  failure  to  use  proper  skill,  either  in 
the  thing  done  or  in  the  thing  left  undone, 
was   the   proximate  cause   of   injury  to  the 


patient.  In  other  [247]  words,  there  must  be 
some  connection  between  the  act  and  the  re- 
sult complained  of.  There  was  none  in  this 
case.  The  duty  of  a  surgeon  is  set  forth  in 
Sawdey  v.  Spokane  Falls,  etc.  R.  Co.  30  Wash. 
349,  70  Pac.  972,  94  Am.  St.  Rep.  880,  where 
it  is  said: 

"The  contract  implied  by  law  from  the 
mere  employment  of  a  surgeon  is  that  he  will 
treat  the  injury  he  is  employed  to  treat  with 
ordinary  diligence  and  skill.  This  requires 
that  he  bring  to  its  treatment  such  a  degree 
of  skill  and  diligence  as  surgeons  practicing  in 
the  same  general  neighborhood,  in  the  same 
line  of  practice,  ordinarily  have  and  exercise 
in  like  cases.  He  must  not  experiment  in  his 
treatment  of  the  injury.  On  the  contrary,  if 
he  desire  to  avoid  liability  for  his  mistakes, 
he  must  treat  it  in  some  method  recognized 
and  approved  by  his  profession  as  most  like- 
ly to  produce  favorable  results.  If  there  be 
more  than  one  of  these  applicable  to  the  par- 
ticular case  in  hand,  he  is  not,  of  course,  lia- 
ble for  an  honest  mistake  of  judgment  in  his 
selection  of  the  method;  but  if  bad  results 
follow,  and  liability  therefor  is  to  be  avoided, 
'it  must  appear  that  the  treatment  applied 
was  approved  and  recognized,  as  well  as  that 
it  was  pursued  with  ordinary  diligence  and 
skill." 

The  undertaking  of  a  physician  or  surgeon 
is  not  to  cure  his  patient,  nor  does  he  insure 
that  his  treatment  will  be  successful.  Neither 
does'  the  failure  to  perfect  a  cure  evidence 
want  of  proper  care  or  skill.  It  was  known 
before  the  patient  went  upon  the  operating 
table  that  she  was  in  a  dangerous  condition 
and  that  the  operation  would  be  extra-haz- 
ardous. That  was  the  reason  she  was  advised 
by  appellant  to  seek  the  aid  of  Mayo  Broth- 
ers. Appellant  cannot  be  deprived  of  the 
reasonable  value  of  his  services  because  the 
patient  died  during  the  operation,  unless 
there  was  some  evidence  that  deatli  was  the 
result  of  some  lack  of  skill  on  his  part. 
There  is  no  such  evidence,  nor  any  attempt 
to  so  prove.  Respondent  contented  himself 
with  showing  that  no  blood  test  was  made, 
leaving  the  jury  to  infer  that  in  some  way 
this  contributed  to  the  patient's  death. 
Neither  was  there  evidence  that  such  test 
had  ever  been  made  in  operations  [248]  of 
this  character  in  that  vicinity,  although  it 
appears  in  the  record  that  a  number  of  these 
operations  had  been  performed  in  this  same 
hospital. 

Respondent  urges,  in  support  of  the  judg- 
ment, a  remark  of  appellant  to  the  patient, 
after  he  had  urged  her  to  go  to  Mayo  Broth- 
ers and  she  had  refused,  ''Well,  if  you  are 
willing  to  take  a  chance  with  me  I  will  take 
a  chance  with  you;"  contending  that,  by  this 
language,  it  was  understood  the  patient  took 
the  chance  of  death  and  appellant  took  the 
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chance  of  losing  the  value  of  his  services  un- 
less tie  operation  was  successful.  We  see 
no  connection  between  the  remark  and  the 
inference. 

It  is  next  urged  that  appellant  based  his 
right  of  action  upon  a  contract  to  remove  a 
goiter,  and  not  having  removed  it,  his  right 
of  action  failed.  There  is  no  evidence  of 
such  a  contract,  and  appellant's  right  of  ac- 
tion, under  the  evidence,  cannot  be  so  limited. 

Because  of  the  error  in  submitting  the  case 
to  the  jury,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Holcomb,  Main,  Parker,  and  Chadwick,  J  J., 
concur. 


NOTE. 

Tailnre  of  Snrseon  to  Make  Test  be- 
fore Operation  aa  Malpraetiee. 

A  physician  or  surgeon  being  held  to  the 
exercise  of  ordinary  and  reasonable  skill  and 
diligence  (see  the  note  to  Dorris  v.  Warford, 
14  Ann.  Cas.  602),  whether  it  is  malpractice 
for  a  surgeon  before  undertaking  an  opera- 
tion to  make  such  a  test  or  examination  as 
'will  determine  the  ability  of  the  patient  to 
endure  the  same,  depends  on  whether  the 
standard  of  care  heretofore  stated  requires 
such  a  course  in  the  particular  case.  In 
Spain  V.  Burch,  169  Mo.  App.  94,  154  S.  W. 
172,  it  appeared  that  plaintiff's  wife  consult- 
ed the  defendant  in  regard  to  treatment.  The 
defendant  mado  a  preliminary  examination 
and  decided  that  an  operation  was  necessary. 
The  wife  agreed  to  come  on  the  next  day  for 
the  operation  and  while  the  anaesthetic  was 
being  administered  she  died.  It  was  con- 
tended that  the  failure  of  the  defendant  to 
make  a  test  on  the  day  of  the  operation  con- 
stituted malpractice.  It  was  held  that,  as 
the  defendant  had  made  such  a  test  as  the 
nature  of  the  case  required  on  the  day  pre- 
vious to  the  operation,  and  was  satisfied  from 
that  test  that  the  patient  was  physically 
strong  enough  to  undergo  the  operation^  it 
^as  not  required  that  he  should  make  another 
examination  the  day  of  the  operation.  The 
court  said:  "Dr.  Powers  testified  in  chief  in 
answer  to  a  hypothetical  question  that  no 
^cond  examination  was  necessary  according 
to  the  standard  of  reasonably  careful  and 
skilful  physicians.  On  cross-examination  he 
was  asked  if  it  was  not  'usual  and  customary 
to  make  the  examination  on  the  same  day;' 
to  which  he  answered  'not  always.*  Drawing 
every  legitimate  inference  from  this  and  like 
answers  and  remembering  that  it  would  be 
^usual  and  customary'  not  to  have  made,  or 
had  an  occasion  to  have  made,  an  examination 
of  the  patient  the  previous  afternoon,  thus 
making  an  examination  at  the  time  more 
necessary,  we  think  this  evidence  ought  not 


to  be  construed  to  mean  that,  on  the  more 
rare  occasions  where  the  physician  had  al- 
ready made  a  comparatively  recent  examina- 
tion, he  would  be  required  by  the  standard 
mentioned  to  make  a  second  examination." 

In  Levy  v.  Vaughan,  42  App.  Cas.  (D.  C.) 
146,  it  appeared  that  the  defendant  was  en- 
gaged to  perform  an  operation  and  made  an 
examination  of  the  patient's  heart  and  lungs 
to  ascertain  whether  his  condition  was  such 
as  to  admit  of  an  anaesthetic,  and  found  the 
organs  apparently  normal.  After  the  anaes- 
thetic was  administered  and  before  the  oper- 
ation was  performed  the  patient  died.  An 
autopsy  disclosed  the  heart  to  be  in  a  state 
of  fatty  degeneration.  The  plaintiff  contended 
that  the  examination  of  the  deceased  had  been 
a  negligent  and  unskilful  one  and  that  the  de- 
fendant ought  to  have  discovered  by  a  proper 
test  the  condition  of  the  heart.  It  was  held, 
however, '  that  failure  to  discover  this  condi- 
tion by  examination  did  not  amount  to  mal- 
practice, llie  decision  of  the  trial  judge 
which  was  adopted  by  the  appellate  court  was 
in  part  as  follows:  ''It  seems  to  me  there 
is  nothing  else  in  this  case.  It  is  absolutely 
overwhelming,  and,  to  my  mind,  it  is  abso- 
lutely conclusive  of  this  question.  But  if  it 
were  not — who  testifies  in  this  case  that 
Dr.  Vaughan  did  not  make  a  careful  examina- 
tion of  this  intestate?  Of  course,  the  only 
testimony  in  the  case  on  that  subject  is  his 
own.  Nobody  else  could  know  unless  they 
happened  to  be  with  him  when  he  was  making 
the  examination.  He  tells  you  that  he  made 
a  preliminary  examination  of  the  patient  at 
his  office,  and  told  him  it  was  only  a  pre- 
liminary, and  that  he  would  make  a  further 
examination  at  the  hospital.  He  goes  on  the 
stand  and  testifies  that  he  did  make  that 
examination — that  he  made  it  on  Saturday; 
that  he  examined  his  heart,  his  lungs,  and 
had  a  blood  test  made,  and  also  had  the 
urine  examined.  Does  anybody  say  he  did 
not?  Is  it  not  the  line  of  conduct  you  would 
expect  from  a  man  of  Dr.  Vaughan's  repu- 
tation as  it  has  been  established  in  this 
case?  If  it  were  not  done,  it  would  be  an 
act  of  gross  negligence.  It  would  be  crim- 
inal negligence  for  any  doctor  ever  to  ad- 
minister ether  without  advising  himself  in 
advance,  by  an  examination,  as  to  the  con- 
dition of  the  patient.  This  physician  states 
that  he  made  this  examination  on  Saturday, 
that  he  examined  his  lungs  aa  I  have  stated, 
and  that  he  used  all  of  the  means  of  exam- 
ination that  are  employed  in  examinations  of 
this  character,  as  has  been  shown  in  the 
evidence  in  this  case. 

In  Sweeney  v.  £rving,  35  App.  Cas.  (D.  C.) 
58,  it  was  held  that  the  failure  of  an  X-ray 
specialist  to  examine  his  patient  to  determine 
whether  her  condition  was  such  as  to  warrant 
the   use  of   rays,   did  not   amount   to  mal- 
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practice,  where  it  appeared  that  she  had  been 
under  the  treatment  of  a  competent  surgeon 
who  had  advised  the  operation.  The  court 
said:  "While  it  is  a  general  rule  that  it  is 
incumbent  apon  a  physician  properly  to  in- 
form himbelf  of  the  condition  of  his  pati^it, 
that  he  may  intelligently  exercise  the  skill 
of  his  calling  (Staloch  ▼.  Holm,  100  Minn. 
276,  9  L.R.A.(N.S.)  712,  111  N.  W.  264), 
tliere  is  nothing  in  the  record  to  justify  the 
inference  that  the  condition  of  the  plaintiff 
when  the  defendant  subjected  her  to  X-ray 
exposures  was  such  as  to  render  her  peculiar- 
ly liable  to  injury.  Having  been  under  treat- 
ment by  a  surgeon  of  recognized  ability,  and 
having  been  sent  to  the  defendant  by  such 
surgeon,  for  the  purpose  named,  we  think 
the  defendant,  in  the  absence  of  anything 
warranting  a  contrary  conclusion,  was  justi- 
fied in  relying  upon  the  judgment  of  the 
surgeon." 

In  the  reported  case  the  failure  of  a  sur- 
geon to  make  a  blood  test  prior  to  an  opera- 
tion is  held  not  to  constitute  malpractice. 


DIEHIi 

V. 

TOTTEN. 

North  Dakota   Supreme  Court — October   11, 

1915. 

32  N.  Dak.  13 If  165  N,  W.  74.. 


Statutes  *  Effect  of  Partial  Invalidity. 

If  the  provision  of  the  corrupt  practice  act 
(Comp.  Laws  1913,  §§  923-944)  attempting 
to  govern  the  election  of  United  States  sena- 
tors and  members  of  Congress  is  invalid,  it 
is  severable  and  does  not  affect  the  validity 
of  the  act  as  applied  to  the  election  of  state 
and  county  officers. 

[See  Ann.  Cas.  1916D  8.] 

Jury  •»  Rigl&t  to  Jury  Trial  •»  Proeeed- 
ing  for  Deprivation  of  OfAce. 

A  proceeding  to  deprive  of  office  a  person 
procuring  his  election  thereto  by  corrupt 
practices  is  not  criminal,  and  an  act  provid- 
ing therefor  is  not  invalid  because  it  does 
not  allow  a  jury  trial. 

[See  generally,  Ann.  Cas.  1913C  161.] 
Elections   —    Corrupt   Practice    Act   «- 

Prooednre. 

The  statute  (Comp.  Laws  §  942)  provid- 
ing the  form  of  procedure  in  proceedings  to 
contest  the  right  of  a  person  declared  to  be 
nominated  or  elected  to  office  is  applicable 
to  proceedings  to  deprive  a  person  of  office 
under  the  corrupt  practice  act,  and  the  lat- 
ter act  is  therefore  not  invalid  because  it 
prescribes  no  prooedure. 


Riglit  to  Bring  Proceeding. 

The  statute  (Comp.  Laws  1913,  §  1048) 
authorizing  certain  persons  to  bring  a  pro- 
ceeding to  "contest  the  right  of  any  person 
declared  duly  elected  to  any  office"  applies 
to  a  proceeding  to  deprive  a  person  of  office 
for  violation  of  the  corrupt  practice  act. 

Wliat    Constitntes    Bribery  *  Offer  to 
Serve  for  Lees  tl&an  I«egal  Salary. 

A  promise  by  a  candidate  for  office  that 
if  elected  he  will  turn  back  a  certain  portion 
of  the  salary  into  the  public  treasury  con- 
stitutes bribery  of  electors  within  the  mean- 
ing of  a  corrupt  practice  act,  irrespective  of 
the  existence  of  a  corrupt  motive. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Bowman 
county:  Hani*et,  Judge. 

Action  by  Frisby  £.  Diehl,  plaintiff,  against 
Edward  P.  Totten,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  art 
stated  in  the  opinion.    Affibmid. 

Pturoellf  Divet  d  P0rkin9  for  appellant. 
Emil  Scoto  for  respondent. 

[186]  Burke,  J. — ^Diehl  was  the  duly  elect- 
ed, qualified  and  acting  judge  of  the  county 
court  in  and  for  Bowman  county,  North  Da- 
kota, for  the  years  1913-14.  At  the  general 
election  to  choote  his  successor,  held  in  No- 
vember, 1914,  h#  was  a  candidate  for  re-elec- 
tion and  was  opposed  by  Totten.  Shortly 
prior  to  said  election  Totten  caused  to  be 
published  in  a  newspaper  of  general  circu- 
lation in  said  county  an  article  in  the  fol- 
lowing words: 

Political  Advertisement. 

Edwabd  p.  Totten 

For 

County  Judge 

Bead  His  Platform  and  Pledge 

(Photograph  of  Edward  P.  Totten) 

To  THE  Voters  and  Taxpayers  op 

BowiLAN  Co. 

«In   the   situation   existing  in   our  countf 

to-day,  the  first  duty  is  to  cut  down  expenses 

and  save  the  people's  money.    All  unnecessary 

expenditures    should    be    stopped    and   rigid 

economy  should  be  the  watchword  all  along 

the  line.     The  present  heavy  load  upon  the 

tax-burdened   people  of   this   county  should 

be  lightened  and  the  public  welfare  made  the 

first  consideration. 

The  foregoing  is  a  leading  plank  in  the 
platform  upon  which  I  am  [136]  seeking 
election  to  the  office  of  county  judge,  and,  as 
evidence  of  the  sincerity  of  my  stand  thereon, 
I  pledge  the  people  of  Bowman  county  that, 
if  elected  to  that  position,  I  will  turn  back 
into  the  treasury  of  the  county  all  salary 
above  the  amount  of  $1,500  a  year.    When  my 
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opponent  went  into  office  two  years  ago  the 
ealary  of  county  judge  took  a  sudden  and 
unexplained  leap  of  several  hundred  dollarSi 
rising  to  $1,800  a  year,  and,  while  he  has 
been  receiving  an  average  of  $1,700  during 
his  term,  he  has  left  nothing  undone  to  in- 
crease that  amount  and  add  still  further  to 
the  burdens  of  taxation  under  which  the 
people  are  laboring.  The  sum  of  $1,500  is 
fair  and  ample  compensation  for  the  work  of 
the  office  of  county  judge,  brings  the  salary 
down  to  the  same  basis  as  that  of  the  auditor 
and  the  treasurer,  and  under  all  the  circum- 
stances is  sufficient  for  any  man  who  does  not 
regard  the  taxpaying  public  as  a  "cow  to  be 
milked."  It  will  reduce  to  some  extent  the 
tax  burden  and  should  give  an  effective  start 
to  a  much-needed  movement  toward  strict 
economy  in  all  county  affairs.  The  record  of 
this  county  will  prove  that,  during  my  service 
as  state's  attorney  some  years  ago,  more 
money  was  turned  into  the  treasury  tiirough 
my  activities  than  the  entire  cost  of  main* 
taining  the  state's  attorney's  office,  including 
salary  and  all  expenses,  and  the  taxpayers 
thereby  relieved.  Performance  while  in  office 
ought  to  be  an  earnest  of  the  above  platform 
and  promise,  and  I  most  heartily  invite  your 
support  and  vote  for  the  office  of  county 
judge  on  that  record  and  upon  that  pledge. 
Cordially  and  sincerely  yours, 
Edward  P.  Totten. 

At  about  the  same  time  he  wrote  personal 
letters  to  nearly,  if  not  quite,  all  of  the 
voters  of  said  county  in  the  following  words: 

Office  of 
Edward  P.  Totter 
Lawyer 
Bowman,  North  Dakota. 
Dear  Sir: — 

As  a  candidate  for  the  office  of  county 
judge,  I  most  cordially  request  the  support 
of  your  vote  and  influence  at  the  election. 
During  my  [137]  term  as  state's  attorney  a 
few  years  ago  more  money  was  turned  into 
the  county  treasury  through  my  activities 
than  the  entire  cost  of  naaintaining  the  state's 
attorney's  office,  including  salary  and  all 
expenses,  thus  relieving  the  people  of  some  of 
the  tax  burden.  This  record  for  economy  and 
efficiency  ought,  I  feel,  to  entitle  my  candi- 
dacy now  to  your  most  earnest  consideration, 
as  I  am  sure  you  are  interested  in  securing 
the  best  available  service  at  the  least  expense 
to  the  people.  You  will  certainly  agree  with 
me  that  we  need  greater  economy  in  the 
handling  of  county  affairs,  and,  as  an  evi- 
dence of  the  sincerity  of  my  stand  upon  that 
issue,  I  pledge  you  that,  if  you  will  elect 
me  to  the  office  of  county  judge,  I  will  turn 
back  into  the  treasury  all  of  the  salary  above 
$1,500  a  year,  which  will  result  in  a  saving 


of  several  hundred  dollars  to  the  taxpayers. 
Under  the  stress  of  the  hard  conditions  now 
existing  among  our  people,  due  to  repeated 
crop  failures,  I  feel  that  your  servants,  the 
county  officers,  should  do  all  in  their  power 
to  keep  do>vn  the  burdens  of  taxation,  even  to 
the  extent  of  making  personal  sacriflces  in 
the  interests  of  the  people.  Will  you,  by 
your  vote,  back  me  on  that  proposition  ?  Dur- 
ing most  of  the  term  of  the  present  incumbent 
of  the  office,  who  is  my  opponent,  the  salary 
has  been  $1,800,  and  he  has  been  very  active 
in  trying  to  keep  up  the  assessment  so  as  to 
increase  the  salary  to  the  highest  possible 
figure.  In  the  midst  of  the  hard  times  pre- 
vailing in  this  country,  J  leave  it  to  you 
whether  such  action  on  the  part  of  Mr.  Diehl 
shows  that  deep  interest  in  the  welfare  of 
the  people  which  you  rightfully  expect  of  a 
public  officer. 

The  position  of  judge  calls  for  the  very 
highest  degree  of  fairness  and  impartiality  in 
the  disposition  of  the  matters  coming  before 
the  court,  and  I  submit  that,  among  the  en- 
tanglements and  common  interests  of  a  law 
partnership  such  as  that  in  which  Mr.  Diehl 
has  been  recently  engaged,  is  certainly  not  the 
place  to  look  for  those  extremely  necessary 
qualifications.  It  would  be  most  unreason- 
able to  expect  that  the  intimate  relations 
existing  between  Mr.  Diehl  and  his  law  part- 
ner should  not  produce  feelings  and  prejudice 
which  would  make  it  impossible  for  him,  as 
county  judge,  to  act  with  fairness  and  im- 
partiality where  his  partner's  interest  were 
involved.  Particular  instances  could  be  given, 
but  it  is  perhaps  sufficient  to  say  that  in 
several  cases  marked  partiality  toward  that 
partner  has  been  very  noticeable,  and  has 
ihad  the  effect  of  weakening  materially  re- 
spect for  the  decisions  of  the  court.  [138]  The 
letter  sent  out  by  that  partner  in  the  last 
campaign,  and  his  present  activities  along 
similar  lines,  in  his  strenuous  efforts  to  place 
Diehl  on  the  bench  of  the  county  court,  where 
he  could  be  of  service  to  him,  furnishes  con- 
clusive proof,  if  any  were  needed,  of  the  truth 
of  these  statements.  There  ought  to  be  no 
"partnership  business'^  in  the  county  court, 
and  if  you  see  fit  to  elect  me  to  that  place, 
you  may  rest  assured  that  the  present  favor- 
itism will  end,  and  that  all  parties  will  re- 
ceive the  fair  and  impartial  treatment  to 
which  thev  are  entitled. 

My  name  appears  in  the  Democratic  col- 
umn, the  second  column  on  the  ballot,  and 
upon  my  record  of  economy  in  office  in  former 
years  and  my  pledge  to  work  for  the  saving  of 
the  people's  money  in  county  affairs,  I  most 
earnestly  solicit  your  vote  and  influence  fft  the 
coming  election.  As  I  have  been  unable  to 
call  on  you  and  talk  over  these  and  other 
matters  relating  to  the  interests  of  our  coun- 
ty, I  am  writing  you  this  personal  letter  and 
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sincerely  hope  you  will  see  your  way  clear 
to  give  me  your  support,  which  will  be  heart- 
ily appreciated. 

Assuring  you  of  my  best  wishes  for  your 
auoeesfl,  I  am 

Cordially  and  sincerely  yours, 

E.  P.  Totten. 

Totten  received  a  majority  of  the  votes 
cast,  whereupon  on  November  16,  1914,  he 
was  served  with  notice  of  contest  by  Diehl 
upon  the  grounds  that  the  publication  of  the 
first  article  and  the  mailing  of  the  second 
constituted  a  violation  of  the  corrupt  prac^ 
tice  act,  being  article  9  of  chapter  11  of  the 
Political  Code,  Cq^p.  Laws  1913,  and  par- 
ticularly §§  935  and  942  thereof.  The  said 
contest  was  tried  in  the  court  below  and  re- 
sulted in  findings  of  fact  against  the  con- 
testee,  and  judgment  was  entered  accordingly. 
Contestee  appeals,  raising,  as  he  says,  three 
practical  propositions: 

(1)  That  §§  92^-944,  inclusive,  Comp. 
Laws  1913,  are  unconstitutional.  The  corrupt 
practice  act  attempts  to  govern  the  election 
of  all  officers,  even  including  United  States 
Senators  and  members  of  Congress  from  this 
state.  It  is  pointed  out  that  the  election  of 
United  States  Senators  and  Members  of  Con- 
gress is  a  matter  within  the  jurisdiction  of 
the  United  States  governmoit;  that  the  elec- 
tion of  the  members  of  the  local  legislature 
is  a  matter  entirely  governed  by  the  legisla- 
ture itself,  and  that  §  196,  Constitution  of 
North  Dakota,  provides  [139]  that  the  "gov- 
ernor and  other  state  and  judicial  officers, 
except  county  judges,  justices  of  the  peace 
and  police  magistrates,  shall  be  liable  to  im- 
peachment. .  .  ."  That  §  197  reads:  "All 
officers  not  liable  to  impeachment  shall  be 
subject  to  removal  for  misconduct,  malfeas- 
ance, crime  or  misdemeanor  in  office,  or  for 
habitual  drunkenness  or  gross  incompetency 
in  such  manner  as  may  be  provided  by  law.*' 
It  is  conceded  by  plaintiff,  for  the  purpose  of 
argument,  that  in  so  far  as  the  corrupt  prac- 
tice act  provides  for  the  removal  of  United 
States  Senators,  Congressmen,  and  state  offi- 
cials subject  to  impeachment  from  office, 
it  may  be  unconstitutional,  but  it  is  insisted 
that  the  remaining  provisions  of  the  act  re- 
lating to  county  offices,  justice  of  the  peace, 
and  other  offices  not  subject  to  impeachment, 
is   valid. 

It  is  unnecessary  for  us  to  express  any  opin- 
ion as  to  the  constitutionality  of  the  sections 
attacked,  for  the  reason  that  the  same  was 
not  raised  in  the  lower  court.  But  it  does 
seem  that  the  provisions  of  the  corrupt  prac- 
tice act  would  apply  to  the  office  of  county 
judge  regardless  of  whether  it  affected  oth'er 
officials.  Even  if  it  be  conceded  that  the 
United  States  Senators,  members  of  the  leg- 
islature, and  officers  subject  to  impeachment 


cannot  be  Bo  removed,  we  would  still  have  a 
valid  enactment.  The  rule  to  be  observed  in 
such  cases  is  first  stated  in  McDermont  v. 
Dinnie,  6  N.  D.  278,  69  N.  W.  294,  where  it  is 
said:  "In  many  cases,  statutes  have  been 
thus  destroyed  in  part  and  upheld  in  part. 
But  that  can  only  be  done  where  the  statute 
remaining  after  the  elimination  of  the  uncon- 
stitutional portion  is  in  itself  a  complete  law- 
capable  of  enforcement,  and  such  a  one  as  it 
is  presumed  the  legislature  would  have  passed 
without  the  rejected  portions.  If  the  differ- 
ent portions  of  the  statute  are  so  interwoven 
and  interdependent  that  the  rejected  portion 
furnishes — to  an  appreciable  extent — the  con- 
sideration or  inducement  for  the  passage  of 
the  Act,  then  the  entire  enactment  must  be 
rejected." 

The  matter  was  again  construed  in  Angel  I 
V.  Cass  County,  11  N.  D.  265,  91  N.  W.  72, 
where  the  same  rule  is  foHowed,  and  the  quo- 
tation taken  from  Virginia  Coupon  Cases,  114 
U.  8.  270,  29  U.  S.  (L.  ed.)  185,  5  S.  Ct.  903, 
962,  follows:  "It  is  undoubtedly  true  that 
there  may  be  cases  where  one  part  of  a  stat- 
ute may  be  enforced  as  constitutional,  and 
another  be  declared  inoperative  and  void  be- 
cause unconstitutional;  but  these  are  cases 
where  the  parts  are  so  distinctly  separable 
[140]  that  each  can  stand  alone,  and  where 
the  court  is  able  to  see  and  to  declare  that 
the  intention  of  legislature  was  that  the  part 
pronounced  valid  should  be  enforceable  even 
though  the  other  part  should  fail.  To  hold 
otherwise  would  be  to  substitute  for  the  law 
intended  by  the  legislature  one  they  may 
never  have  been  willing  by  itself  to  enact.'* 
This  court  has  adhered  to  this  rule  on  several 
occasions  since,  the  latest  being  Mai  in  v.  La- 
moure  County,  27  N.  D.  140,  at  154,  Ann. 
Cas.  1916C  207,  60  L.R.A.(N.S.)  997,  145  K. 
W.  582,  where  it  is  said:  "The  rule  is  well 
established  that  where  a  part  of  a  statute 
is  unconstitutional,  that  fact  does  not  au- 
thorize the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  con- 
nected in  subject-matter  depending  upon  each 
other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  in  meaning 
that  it  cannot  be  presumed  that  the  legisla- 
ture would  have  passed  the  one  without  the 
other."  See  Cooley  Const.  Lim.  7th  ed.  246. 
Also  Chicago,  etc.  R.  Co.  v.  Westby,  47  L,RA. 
(N,S.)  97,  102  C.  C.  A.  66,  178  Fed.  619. 

Applying  the  rules  above  announced  to  the 
facts  before  us,  we  have  legislation  complet^^ 
in  every  respect.  To  be  sure,  it  provides  for 
depriving  of  office  all  officers  including  United 
States  Senators,  members  of  the  legislature, 
and  officers  for  whom  the  Constitution  has 
provided  means  for  impeachment.  The  only 
changes  necessary  to  leave  the  act  indisput- 
ably constitutional  is  to  subtract  such  officers 
from  the  phrase  "all  officers,"  used  in  the  said 
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act.  We  see  no  reason  why  the  remainder 
of  such  act  cannot  stand  alone,  nor  do  we  see 
any  reason  why  the  legislature  would  not 
have  enacted  the  same  had  they  known  that 
certain  officers  could  not  be  deprived  of  office 
in  this  manner.  We  conclude,  therefore,  that 
they  would  have  enacted  the  act  with  those 
omissions,  and  that  said  enactment  is  consti- 
tutional in  all  respects.  Nor  do  we  think 
there  is  anything  in  appellant's  contention 
that  he  has  been  deprived  of  a  trial  by  jury. 
This  proceeding  is  not  in  the  nature  of  a 
criminal  action.  The  loss  of  the  office  may 
be  a  punishment,  but  so  may  be  the  rendition 
of  a  judgment  for  money  in  a  civil  action. 
Neither  is  penal.  To  be  sure,  §§  16  and  21 
of  the  act  use  the  word  "conviction,"  but 
that  is  a  misnomer.  Nor  is  the  act  unconsti- 
tutional because  it  defines  no  procedure. 
Section  942,  Comp.  Laws  1913,  reads:  "If 
upon  the  trial  of  any  action  or  proceeding 
under  the  provisions  of  this  article  for  the 
contesting  of  the  right  of  any  person  declared 
to  be  nominated  [141]  to  any  office  or  elected 
to  any  office,  or  to  annul  or  set  aside  such 
election,  or  to  remove  any  person  from  his 
office,  it  shall  appear  that  such  person  was 
guilty  of  any  corrupt  practice,  illegal  act,  or 
undue  influence  in  or  about  such  nomination 
or  election,  he  shall  be  punished  by  being 
deprived  of  the  nomination  or  office  as  the 
case  may  be,  and  the  vacancy  therein  shall 
be  filled  in  the  manner  provided  by  law."  It 
seems  that  the  legislature  intended  this  to 
apply  to  election  contests,  actions  in  quo 
warranto,  actions  to  remove  from  office,  or 
«ther  proceedings.  No  matter  what  the  form 
of  action,  if  the  fact  developed  that  the  cor- 
rupt practice  act  had  been  violated,  punish- 
ment must  follow.  But,  as  a  matter  of  fact, 
those  issues  are  not  really  before  us.  The 
question  of  the  constitutionality  of  the  act 
was  not  raised  in  the  trial  below.  This  ap- 
peal is  merely  from  the  findings  of  fact  in 
the  lower  court,  and  we  are  concerned  merely 
with  the  points  raised. 

(2)  Under  this  heading  appellant  insists 
that  Diehl  has  not  legal  capacity  to  maintain 
this  action.  Section  1046,  Comp.  Laws  1913, 
reads :  "Any  person  claiming  the  right  to  hold 
an  office,  or  any  elector  of  the  proper  county 
desiring  to  contest  the  validity  of  an  election 
or  the  right  of  any  person  declared  duly  elect- 
ed to  any  office  in  such  county,  shall  give 
notice  thereof.  .  .  ."  Section  1048,  Comp. 
Laws  1913,  reads:  "Such  contest  may  be 
brought  by  a  person  claiming  such  office  on 
his  own  motion,  in  his  own  name  as  plaintiff 
but  such  contest  cannot  be  brought  by  any 
other  person  unless  the  notice  of  contest  is 
indorsed  with  the  approval  of  the  state's 
attorney  of  the  county,  or  in  case  of  his  ab- 
sence or  refusal  to  approve  it,  with  the  ap- 
proval of  the  judge  of  the  district  court." 


The  action  before  us  Is  a  contest.  Diehl 
claimed  the  office.  His  contest  complaint 
stated  a  cause  of  action.  During  these  con- 
test proceedings  it  developed  that  Totten  had 
issued  the  objectionable  literature  and  under 
the  plain  reading  of  §  942,  Comp.  Laws  1913, 
he  was  deprived  of  the  office.  Diehl  unques- 
tionably could  maintain  the  contest. 

(3)  We  now  reach  the  principal  contention 
of  appellant:  to  wit,  that  the  judgment  is 
wrong  on  the  merits.  In  appellant's  brief 
we  are  reminded  that  the  corrupt  practice  act 
aims  only  at  the  use  of  money  corruptly,  and 
that  respondent  in  the  case  before  us  acted 
from  high  motives  and  with  no  intention  to 
directly  or  indirectly  bribe  the  voters  of  the 
county.  He  says:  "In  this  case  there  is  no 
corrupt  intent,  no  [142]  wilful  wrongdoing, 
but  merely  a  mistake  as  to  the  legal  rights  of 
the  parties,  brought  about  by  public  discus- 
sion of  the  question  whether  the  old  officer 
was  not  collecting  a  larger  compensation  than 
he  was  entitled  to,  the  defendant  having  act- 
ed ...  in  all  good  faith  and  with  all 
law-abiding  intentions,     .     .  he  is  not 

morally  unfit  to  hold  the  office,  but  is  pos- 
sessed with  the  highest  integrity."  There  is 
much  to  support  this  contention.  Had  Tot- 
ten in  any  manner  imagined  his  offer  would 
be  construed  as  a  bribe  to  the  voters,  he 
would  not  have  made  it,  but  nevertheless  we 
cannot  accept  his  interpretation  of  his  lan- 
guage. While  the  amount  involved  is  small, 
to  approve  it  would  utterly  defeat  the  pur- 
poses of  the  corrupt  practice  act.  If  appel- 
lant offered  his  services  to  the  county  for 
$300  per  year  less  than  the  legal  salary,  an- 
other person  might  offer  to  do  the  work  for 
$1,000  below  the  salary,  and  there  would,  in 
truth,  be  nothing  to  prevent  some  rich  as- 
pirant from  offering  to  donate  to  the  coun- 
ty treasurer  huge  sums  of  money  and  per- 
forming  the  services  gratis.  That  this  would 
be  an  evil  is  too  plain  for  argument,  and  that 
such  conduct  was  in  the  contemplation  of  the 
corrupt  practice  act  is  also  plain.  We  have 
set  forth  both  documents  circulated  by  ap- 
pellant in  full,  in  order  that  anyone  reading^ 
this  opinion  may  have  the  same  before  them. 
From  the  letter  it  will  be  noted  that  appel- 
lant pledges  to  turn  back  into  the  treasury 
all  of  the  salary  above  $1,500  a  year,  which 
will  result  in  the  saving  of  several  hundred 
dollars  to  the  taxpayers.  He  further  says: 
"During  most  of  the  term  of  the  present 
incumbent  of  the  office,  the  salary  has  been 
$1,800."  While  $600  for  a  term,  divided 
among  the  taxpayers  of  the  county  is  a  small 
item,  yet  it  is  an  entering  wedge  which  it  is 
well  to  resist.  The  corrupt  practice  act 
should  be  liberally  construed  with  the  view 
to  its  enforcement  for  the  public  interest  and 
the  purity  of  elections.  Nelson  v.  Gass,  27 
N.  D.  357,  146  N.  W.  537,  Ann.  Cas.  1915G 
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706.  This  lias  been  the  holding  of  other 
slates  under  statutes  similar  to  our  own. 

The  "candidate  who  .  .  .  offers  a  voter 
any  money  or  other  property  for  his  vote  will 
be  denied  the  office  which  in  this  way  he  is 
seeking  to  obtain  .  .  .  though  the  bribery 
was  indirectly  attempted,  by  an  offer  to  dis- 
charge the  duties  of  the  office  at  less  than  the 
stated  salary,  ...  or,  even  though  the 
briberv  consists  onlv  in  an  offer  to  make  a 
donation  to  some  public  purpose."  State  v. 
Elting,  29   Kan.   397. 

[143]  "An  election  secured  by  a  candidate 
for  public  office  by  means  of  offers  to  voters 
to  perform  the  duties  of  the  office  for  less 
than  the  legal  fees  is  void."  State  v.  Collier, 
72  Mo.  13,  37  Am.  Rep.  417.  In  Wisconsin 
it  is  stated  in  regard  to  the  following  offer 
made  by  a  candidate  for  the  same  office: 
"If  I  shall  be  elected  to  the  office  of  county 
judge  I  will  draw  all  papers  necessary  in  the 
settlement  of  estates  and  give  the  necessary 
advice  free."  The  Wisconsin  court  held  that 
such  promise  was  clearly  within  the  condem- 
nation of  the  statute. 

Appellant,  probably  through  youth  and  in- 
experience, looked  upon  this  act  as  one  of 
generosity  or  even  justice  to  the  taxpayers 
of  his  district,  and  probably  never  for  a  mo- 
ment realized  the  construction  that  would 
be  put  upon  his  words  by  others.  As  we  have 
already  said,  however,  the  words  speak  for 
themselves,  and  we  cannot  take  appellant's 
interpretation  thereof.  That  being  the  case, 
the  best  interests  of  all  concerned  demand  an 
enforcement  of  the  plain  provisions  of  the 
corrupt  practice  act.  The  judgmejit  of  the 
inal  court  depriving  appellant  of  said  office 
is  affirmed. 

On  Kehearino. 


the  treasurer  of  the  county  constituted  an 
offer  to  give  something  of  value  to  the 
electors." 

We  would  not,  however,  be  inclined  to  hold 
appellant's  counsel  to  a  wai*ver  of  the  other 
questions  if  they  fairly  arose  upon  the  record. 
However,  they  do  not  so  arise.  Diehl's  right 
to  the  office  as  a  holdover  was  not  involved 
in  the  contest,  and  the  trial  court  should 
not  have  passed  upon  this  qtiestion.  Section 
173  of  our  Constitution  provides  [144]  that 
the  county  judge  shall  hold  office  for  two 
years  and  until  his  successor  is  duly  elected 
and  qualified  according  to  law.  Hie  question 
now  sought  to  be  raised  is  whether  Totten 
was  elected  and  qualified  so  as  to  terminate 
Diehl's  term  of  office.  It  is  evident  that  no 
matter  how  this  is  decided,  Biehl  is  still  the 
de  facto  county  judge  of  Bo'Wman  county, 
entitled  to  receive  salary  until  sueh  time  as  a 
successor  is  chosen  and  qualifies.  Whether 
such  successor  should  be  chosen  by  election  or 
appointment  is  another  question  entirely.  As 
this  matter  is  not  before  us,  we  express  no 
opinion  thereon.  The  trial  court  merely 
states,  in  the  language  of  our  Constitution, 
that  Diehl  would  hold  over  until  his  successor 
should  be  chosen.  It  could  not  decide  in  ad- 
vance the  question  of  the  legality  of  the 
selection  of  such  successor. 


NOTE. 

Promise    to   Do    Certain   THings    after 
Election  as  Bribery  of  Electors. 

Scope  of  Note,  888. 

I'rcmise  in  Reference  to  Fees  of  Office,  888. 
Promise    in    Reference    to    Appointment   to 
Office,  889. 


(November  24,  1915.) 

BuBKE,  J. — A  rehearing  was  granted  in 
this  case  upon  the  proposition  involved  in 
^2  of  the  opinion.  Nothing  was  advanced, 
however,  which  changes  our  conclusion.  Up- 
on  the  reargument,  appellant  challenges  the 
conclusion  of  the  trial  court  ''that  the  con- 
testant, Frisbv  E.  Diehl  ...  is  entitled 
to  hold  said  office,  and  to  receive  the  emolu- 
ments thereof  until  his  successor  as  such 
county  judge  is  duly  and  legally  elected  and 
qualified  according  to  law." 

In  his  original  brief  it  is  said:  ^'Appel- 
lant's formal  assignments  of  error  raise  three 
practical,  general  propositions:  First,  the 
constitutionality  of  the  statute,  §§  923-944, 
inclusive;  second,  the  rights  given  to  plain- 
tiff as  a  private  citizen  to  maintain  this  ac- 
tion; third,  the  correctness  of  the  court's 
determination  from  the  facts,  that  the  offer 
to  return  a  part  of  the  salary  of  the  office  to 


Scope  ot  Note, 

The  present  note  reviews  the  few  recent 
cases  discussing  a  promise  to  do  certain 
things  after  election  as  constituting  bribery 
of  the  electors.  The  earlier  cases  are  col- 
lected in  the  notes  to  State  v.  Bunnell,  11 
Ann.  Cas.  660,  and  Patton  v.  Watkins,  90 
Am.  St.  Rep.  43,  at  page  88. 

Pro^nise  in  Reference  to  Fees  of  Office. 

A  promise  by  a  candidate  for  office,  made 
to  the  electors  generally,  to  serve,  if  elected, 
for  less  than  the  fees  or  salary  allowed  by 
law,  constitutes  bribery.  Prentiss  v.  Dittmer, 
93  Ohio  St.  314,  112  N.  E.  1021,  L.R.A. 
1917B  191.  And  see  the  reported  case.  In 
the  case  first  cited  it  appeared  that  at  an 
election  for  the  office  of  common  pleas  judge 
a  candidate  promised  that,  if  elected,  he 
would  serve  for  a  smaller  salary  than  that 
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allowed  by  law.  It  was  held  that  his  promise 
constituted  a  bribery  of  the  electors,  disquali- 
fying him  from  holding  the  office.  The  court 
said:  "It  is  but  little  less  reprehensible 
that,  for  the  purpose  of  inducing  election,  he 
should  promise  to  refund  to  the  community 
as  a  whole  that  portion  of  the  salary  he 
should  receive  from  the  county  than  to  offer 
to  contribute  to  the  taxpayers  individually 
their  pro  tanto  proportion  of  the  amount  of 
salary  forgiven.  In  the  latter  event  the  tax- 
payer is  required  to  pay  less  taxes,  irrespec- 
tive of  the  personal  fitness  of  the  candidate. 
.  .  .  There  is  a  wide  difference  between 
a  promise  of  this  character  and  those  multi- 
farious pledges  made  by  candidates  in  the 
interest  of  reform,  economy  and  a  rigid 
and  effective  administration  of  office  in  com- 
pliance with  their  official  oaths.  The  latter 
are  made  in  the  public  interest  and  are  con- 
sistent with  personal  fitness;  the  former 
sayors  of  vicious  tendencies,  involving  a  per- 
sonal pecuniary  consideration  offered  by  the 
candidate  in  order  to  accomplish  his  elec- 
tion, in  which  the  test  of  fitness  is  not  an 
element.  At  common  law,  practices  involv- 
ing the  sale  or  purchase  of  public  office  were 
condemned  as  subversive  of  government  and 
against  public  policy.  Our  legislation,  in 
the  interest  of  purity  of  elections,  has 
stamped  the  common-law  policy  upon  our 
election  laws.  Promises  of  a  character  simi- 
lar to  those  made  by  the  plaintiff  in  error 
have  been  held  in  other  jurisdictions  to  be 
an  offense  invalidating  the  election  of  the 
promisor.  ...  In  the  present  case  the 
plaintiff  in  error  did  wrongfully  offend  against 
the  act,  and  rested  his  defense  on  the  claim 
that  he  had  a  lawful  right  to  do  what  he 
did." 

]Protnise  in  Heference  to  Appointtnent 

to  Office. 

It  has  been  held  that,  in  the  absence  of  a 
statute  forbidding  that  practice,  a  promise 
by  a  candidate  for  office  to  appoint  a  certain 
person  to  office^  if  he  is  elected,  does  not  con- 
stitute bribery.  Van  Meter  v.  Bums,  176  Ky. 
153,  105  S.  W.  470,  wherein  the  court  said: 
"One  of  the  grounds  of  contest  is  that  appel- 
lees Bums,  Marton  and  Graves  promised  cer- 
tain persons  offices  or  positions  under  the 
city  government  in  consideration  of  their 
support  in  the  election.  In  some  of  the  states 
the  corrupt  practice  acts  have  clear  and  ex- 
plicit provisions  prohibiting  promises  of  ap- 
pointment in  consideration  of  the  support  of 
the  persons  to  whom  the  promises  are  made. 
The  only  provision  of  our  act  bearing  on  this 
question  is  section  8.  .  .  .  The  first 
part  of  that  section  relates  solely  to  the 
expenditure,  promise,  loan,  etc.,  of  money  or 
other  thing  of  value.    Clearly,  'other  thing  of 


value'  means  property  or  something  having 
an  intrinsic  value  that  may  be  measured  in 
money,  and  does  not  include  a  mere  office  or 
position  which  has  none  of  the  qualities  of 
property.  That  being  true,  the  question  turn& 
solely  on  the  construction  of  the  following 
language:  ^  .  •  ,  or  to  agree  or  to  enter 
into  any  contract  with  any  corporation,  asso- 
ciation or  person  to  vote  for  or  support  any 
particular  thing  or  measure  in  consideration 
of  the  vote  or  support,  moral  or  financial,  of 
any  such  corporation,  association  or  person^ 
and  it  shall  be  unlawful  for  any  corporation, 
association  or  person  to  demand  that  any  can- 
didate for  office  shall  promise  or  agree  in  ad- 
vance or  shall  make  any  contract,  oral  or 
written,  to  support  any  particular  individual, 
thing  or  measure,  in  consideration  for  the 
vote  or  the  suppoi't,  financial  or  moral,  of 
such  corporation,  or  person,  in  any  election, 
primary  or  nominating  convention,'  etc.  It 
will  be  observed  that  while  it  is  made  unlaw- 
ful for  any  corporation,  association  or  person 
to  demand  that  any  candidate  for  office  shall 
promise  or  agree  in  advance  or  shall  make  any 
contract,  oral  or  written,  to  support  any  par- 
ticular individual,  thing  or  measure,  .in  con- 
sideration for  the  Vote  or  the  support,  finan- 
cial or  moraJ,  of  such  corporation,  or  person, 
in  any  election,  primary  or  nominating  con- 
vention, that  part  of  the  language  referring 
to  the  candidate  himself  omits  the  words 
'any  particular  individual,'  and  only  makes 
it  unlawful  for  him  to  vote  for  or  support 
'any  particular  thing  or  measure'  in  consid- 
eration of  the  vote  or  support,  moral  or  finan- 
cial, of  any  such  corporation,  association  or 
person.  It  has  been  a  long  established  cus- 
tom in  this  state  for  certain  candidates  for 
office  to  announce  their  deputies  or  appointees 
before  hand,  and  for  such  candidates  and  pros- 
pective deputies  or  appointees  to  make  their 
races  together.  If  the  legislature  had  intend- 
ed to  prohibit  this  practice,  a  few  simple 
words  added  to  the  act  would  have  accom- 
plished that  purpose.  Instead  of  doing  so, 
they  merely  prohibited  the  candidate  from 
entering  into  any  contract  with  any  corpora- 
tion, association  or  person  to  vote  for  or  sup- 
port 'any  particular  thing  or  measure.'  It 
is  evident,  therefore,  that  the  language  of  the 
statute  was  chosen  with  great  care,  and  that 
in  providing  a  prohibition  against  the  can* 
didate  the  words  'any  particular  individual* 
were  purposely  omitted.  Under  these  circum- 
stances, we  conclude  that  the  legislature  nev- 
er intended  to  make  it  unlawful  for  a  candi- 
date to  agree  to  appoint  a  particular  person 
to  an  office  or  position,  or  to  support  a  par- 
ticular person  for  any  office  or  position,  in 
consideration  of  the  influence  or  support  of 
such  person  in  the  election.  This  conclusion 
makes  it  unnecessary  to  consider  the  evidence 
bearing  on  this  phase  of  the  case." 
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But  if  a  statute  declares  to  be  bribery  a 
promise  by  a  candidate  that,  If  elected,  he 
will  appoint  to  office  certain  persons  whose 
votes  he  seeks,  an  equivocal  promise  is  within 
the  statute.  Hunt  v.  Gibson,  90  Kan.  371, 
161  Pac.  660.  In  that  case  the  court  said: 
*'The  court  is  satisfied  that  Branine  favored 
the  plaintiff's  candidacy,  and  made  the  fact 
clear  to  the  defendant;  that  Branine  solicited 
a  promise  of  appointment  as  police  judge  in 
the  event  the  defendant  was  elected ;  and  that 
in  this  instance,  as  in  other  instances  dis- 
closed by  the  evidence,  the  defendant  under- 
took to  secure  votes  and  work  for  his  elec- 
tion by  the  use  of  equivocal  language,  which 
would  satisfy  the  person  desiring  appoint- 
ment and  secure  the  results  which  the  de- 
fendant desired,  but  which  would  leave  a  mar- 
gin for  denying  any  'engagement,'  'contract,' 
or  'agreement.'  Branine's  first  recital  of 
what  the  defendant  said  probably  included 
a  conclusion  with  respect  to  the  effect  of  what 
was  said.  At  the  outset  of  his  cross-examina- 
tion he  was  startled,  and  for  sometime  was 
disturbed,  by  being  bluntly  confronted  with 
the  proposition  that  he  had  sold  his  vote. 
The  substance  of  the  conversation  is  of  course 
all  that  is  material,  and  the  court  believes 
the  defendant  responded  to  Branine's  solici- 
tation in  terms  approximately  summarized  in 
the  following  version  of  the  conversation: 
'Q.  Did  Mr.  Gibson  in  that  conversation  use 
this  language  in  substance,  "If  I  am  elected 
I  will  give  you  the  office  of  police  judge?" 
A.  Well,  he  said — I  asked  him  for  it.  Q. 
Yes,  and  what  did  he  say?  A.  He  said,  "If 
you  will  work  for  me  and  vote  for  me,  that's 
«11  right;  and  if  I  am  elected  mayor,  why, 
you  come  and  see  me."  * "  And  referring  to 
the  defendant's  promise  to  another  voter  the 
court  said:  "In  this  instance  the  defendant 
was  the  moving  party.  He  sought  the  voter 
and  procured  the  voter  to  change  his  plans, 
remain  in  Arkansas  City,  and  vote  and  worH 
for  the  defendant,  by  assurances  of  appoint- 
ment to  office,  not  a  whit  less  clear  and  defi- 
nite to  the  imderstanding  because  of  the 
protest  that  the  law  permitted  no  promise 
to  be  made.  Other  findings  of  fact  adverse 
to  the  defendant  are  sustained  by  the  weight 
of  the  evidence.  Section  6  of  article  5  of  the 
constitution  reads  as  follows:  'Every  person 
who  shall  have  given  or  offered  a  bribe  to 
procure  his  election  shall  be  disqualified  from 
holding  office  during  the  term  for  which  he 
may  have  been  elected.'  The  crimes  act  con- 
tains the  following  provisions:  'If  any  per- 
son shall  directly  or  indirectly  give  or  pro- 
cure to  be  given,  or  engage  to  give,  any  money, 
gift  or  reward,  or  any  office,  place  or  em- 
ployment, upon  any  engagement,  contract  or 
agreement  that  the  person  to  whom,  or  to 
'Whose  use,  or  on  whose  behalf  such  gift  or 
promise  shall  be  made,  shall  by  himself  or 


any  other,  procure,  or  endeavor  to  procure, 
the  election  of  any  person  to  any  office,  at 
any  election  by  the  electors,  or  any  public 
body,  under  the  constitution  or  laws  of  this 
state,  the  person  so  offending  shall   on  con- 
viction  be  adjudged  guilty  of  bribery,  and 
punished  by  imprisonment  and  hard  labor  for 
a  term  not  exceeding  five  years.    If  any  per- 
son, by  himself  or  any  person  employed  by 
him,  shall,  by  gift  or  reward,  ofiioe  or  employ- 
ment, or  by  any  promise,  agreement  or  secur- 
ity therefor,  corrupt  or  procure  or  attempt  to 
corrupt  or  procure  any  person  who  shall  have 
or  claim  to  have  a  right  to  vote  at  any  elec- 
tion, to  give  or  forbear  to  give  his  vote  at 
such  election,  the  person  so  offending  shall 
on  conviction  be  adjudged  guilty  of  bribery, 
and  punished  as  in  the  next  preceding  see- 
tion  is  prescribed.'     (Gen.  Stat.  1909,  §§  2688, 
2689.)      The  corrupt  practices  act   contains 
the  following  provision:     'Any  person  who 
shall  directly  or  indirectly  give  or   procure 
to  be  given  or  promise  to  give  any  money, 
gift  or  reward,  or  any  office,  place   or  em* 
ploymcnt,    upon    any    engagement,    contract, 
agreement  or  understanding  that  the  person 
to   whom    or    for    whose    benefit   such    gift 
or   promise   shall    be   made,   shall,   by   him- 
self   or    any   other    person,   procure    or    en- 
deavor to  procure  or  work  for  the   election 
of  any  person  to  any  public  office   at  any 
election,  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in 
the  penitentiary  for  not  more  than  two  years, 
or  both.'     (Gen.  Stat.  1909,  §  3283.)     Other 
statutory  provisions  deal  in  similar  manner 
with  other  branches  of  the  same  general  sub- 
ject, and  there  can  be  no  doubt  respecting  the 
public  policy  of  this  state  with  reference  to 
the  giving  or  promising  of  money,  property, 
office,  employment,  or  other  reward  or  thing 
of  value,  to  influence  electors  in  the  exercise 
of  their  franchise.    The  books  are  full  of  homi- 
lies which  have  beeu  delivered  by  the  courts 
on  this  subject.     It  is  not  necessary  to  in- 
dite a  new  one.    This  court  has  already  ex- 
pressed itself.     .     .     .     Applying  the   prin- 
ciples enunciated  in  the  foregoing  discussion 
to  the  facts  of  the  present  case,  the  votes  of 
Branine,  Wright,  and  Betts,  sr.  (finding  No. 
6)  were  void.    If  the  consideration  had  been 
money,  and  the  subject  lay  within  the  field  of 
lawful  contract,  each  of  those  voters  could 
recover  from  the  defendant  in  an  action  on  an 
express    'engagement,'    'contract,'    or   'agree- 
ment.'    Beyond  this,  however,  the  court  will 
not  palter  with  forms  of  expression  devised 
to   avoid    disqualification   to   hold   office   or 
penal  consequence,  but  which  attain  unlawful 
ends.    Conceding  that  no  engagement,  in  the 
strict  contract  sense  of  the  term,  was  entered 
into,  because  the  defendant  employed  oblique 
phrases,  he  did  in  fact  corrupt  the  minds  of 
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those  voters  to  the  same  extent  and  by  ap- 
pealing to  the  same  motives  as  if  he  had  out- 
spokenly and  unreservedly  bound  himself. 
The  method  which  he  chose  is  merely  a  refine- 
ment on  the  old,  coarse  form  of  plain  prom- 
ise, ■  and  accomplished  bribery  in  the  sense 
in  which  the  term  is  used  in  proceedings  of 
this  character.  The  votes  of  the  persons 
named  in  the  fifth,  seventh,  and  eighth  find- 
ings cannot  be  counted  for  the  defendant. 
The  law  would  be  very  impotent  if  it  failed 
to  follow  corruption  as  far  as  it  contaminates, 
and  to  deprive  the  instigator  of  every  benefit 
accruing  to  him  because  of  it." 


CITIZENS  SAVINGS  BANK  AND 
TRUST  COMPANY 

v. 


NORTHS' 


TRUST  COMPANY. 


Vermont  Supreme  Court — May  15,  1915. 


89  Vt.  66;  94  Atl.  302. 


Pleadine  —  Demurrer  —  WaiTer  b^ 
Pleading  to  Merits. 

A  demurrer  in  a  civil  case  at  law  is 
waived  by  pleading  to  the  merits  after  the 
demurrer  is  overruled. 

[See  Ann.  Cas.  1013B  388.] 

Same. 

The  trial  court  cannot  relieve  the  defend- 
ant from  the  waiver  of  his  demurrer  by  giv- 
ing him  permission  to  replead  without  prej- 
udice, the  remedy,  if  it  was  desired  to  pre-, 
serve  the  questions  raised  for  appeal  without 
suffering  judgment,  being  under  the  statute 
authorizing  the  passing  of  cases  to  the  su- 
preme court  before  final  judgment. 

Baaka  —  CoUeetions  —  Duty  of  Colleet- 
ins  Baak  —  Protest  aad  Notiee  of 
Diakoiior. 

Where  a  note  was  sent  to  a  bank  for  col- 
lection without  any  instructions  as  to  the 
means  of  collection,  the  bank  must  use  all 
ordinary  legal  means  for  collecting  from  any 
parties  liable  thereon,  which  include  protest 
and  giving  notice  of  dishonor. 

[See  note  at  end  of  this  case.] 


Where  an  action  against  a  bank  for  failing 
to  protest  and  give  notice  of  dishonor  of  a 
note  sent  to  it  for  collection  is  tried  on  an 
agreed  statement  of  facts,  it  is  for  the  de- 
fendant to  show  any  special  instructions  as 
to  the  collection 

[See  note  at  end  of  this  case.] 


The  rule  that  a  bank  to  which  a  note  was 
sent  for  collection  must  protest  it  and  give 
notice  of  dishonor  is  a  rule  of  the  law  mer- 


chant, and  not  a  custom,  and  need  not  be 
stated  in  the  agreed  statement  of  facts;  but 
the  sender  of  the  note  can  rely  thereon,  un- 
less the  bank  shows  a  particular  custom  of 
collecting,  which  was  known  to  the  sender. 
[See  note  at  end  of  this  case.] 

Consideration   for   Agreement   to    Col- 
lect. 

Where  a  bank  takes  notes  for  collection  in 
the  usual  course  of  business  without  making 
any  charge  therefor,  the  general  benefit  from 
sucli  business  is  sufiicient  consideration  for 
its  agreement  to  collect. 

Exceptions  from  Caledonia  County  Court: 
Taylob,  Judge. 

Action  by  Citizens  Savings  Bank  and  Trust 
Company,  plaintiff,  against  Northfield  Trust 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  alleges  exceptions.     Aftibmbd. 

[66]  At  the  time  in  question  both  parties 
Were  engaged  in  the  banking  business  in  Ver- 
mont, plaintiff  in  St.  Johnsbury  and  defendant 
in  Northfield.  On  October  17,  1910,  plaintiff 
in  the  course  of  its  said  business  discounted 
a  note  for  $200  of  that  date,  signed  by  Burns, 
Wilfore  A  Hamilton  Company,  payable  in 
two  months  from  date  at  defendant's  bank  to 
the  order  of  Laird  Granite  Works,  and  in- 
dorsed by  the  payee  and  by  T.  Laird.  On 
December  7,  1010,  plaintiff  sent  this  note  to 
defendant  by  mail,  with  instructions  merely 
to  "collect  and  remit."  [67]  Defendant  under- 
took the  collection  in  the  course  of  its  ordi- 
nary business.  No  agreement  was  made  as 
to  compensation  for  defendant's  services.  The 
note  was  not  paid  at  maturity,  and  defendant 
failed  to  protest  the  note  for  non-payment 
and  gave  no  notice  of  protest  or  of  non-pay- 
ment to  either  plaintiff  or  to  said  indorsers 
until  January  4,  1911.  When  the  note  ma- 
tured its  said  maker  was  engaged  in  the 
granite  business  at  said  Northfield,  and  was 
then  insolvent;  but  that  fact  was  not  known 
by  plaintiff  until  after  the  maturity  of  the 
note.  When  the  note  matured  said  indorsees 
were  solvent,  the  Laird  Granite  Works  doing 
business  at  St.  Johnsbury,  Vermont,  and  T. 
Laird  owning  a  house  and  lot  there. 

Elitha  May  for  defendant. 
Joseph  Fairbanks  for  plaintiff. 

MuNSON,  C.  J. — ^An  overruled  demurrer  in 
a  civil  case  at  law  is  waived  by  pleading  to 
the  merits.  German  v.  Bennington,  etc.  R. 
Co.  71  Vt.  70,  42  Atl.  972.  The  defendant 
in  this  case  waived  its  demurrer  to  the  dec- 
laration by  going  to  trial  on  an  agreed  state- 
ment of  facts;  unless  the  right  to  insist  upon 
it  after  a  judgment  on  the  merits  was  pre- 
served by  the  permission  of  the  court  to  re- 
plead without  prejudice.     In  the  case  cited 
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the  court  gave  no  consideration  to  the  effect 
of  such  a  permission. 

We  know  of  no  decision  upon  this  point; 
but  there  seems  to  be  good  reason  for  holding 
that  the  court  cannot  relieve  an  unsuccessful 
demurrant  from  the  operation  of  the  rule 
above  stated  by  giving  him  leave  to  replead 
without  prejudice.  The  effect  of  the  rule,  as 
given  in  the  case  cited,  is  that  "the  demurrant 
must  elect  whether  he  will  abide  by  his 
demurrer  and  let  judgment  pass  against  him 
and  then  go  up,  or  whether  he  will  plead 
over  and  thereby  waive  it."  When  the  legal 
sufficiency  of  the  matters  alleged  in  the  dec- 
laration is  challenged  by  a  demurrer,  the  law 
intends  that  the  question  thus  raised  shall 
be  disposed  of  before  the  case  goes  to  trial. 
The  requirement  we  are  considering  is  not  a 
mere  rule  of  court,  nor  a  mere  matter  of  form. 
Tlie  election  required  of  a  demurrant  is  one 
step  in  a  course  of  established  procedure  by 
which  the  claims  of  the  parties  are  brought 
to  final  adjustment.  This  departure  from  the 
established  procedure  brings  on  the  trial  of 
an  issue  of  fact»  [68]  while  a  preliminary 
question  of  law,  raised  by  the  defendant  and 
decided  against  him,  is  held  open  for  his 
benefit.  The  exceptions  rest  upon  the  theory 
that  the  court  may  suspend  the  operation  of 
the  rule  in  the  particular  case,  for  no  other 
reason  than  to  save  the  demurrant  from  the 
consequences  which  the  law  says  shall  follow 
the  action  taken.  If  the  court  can  do  this 
in  one  case,  it  can  do  it  in  many,  and  so 
practically  abrogate  an  important  require- 
ment of  the  law  of  pleading.  Our  conclusion 
that  this  practice  should  not  be  sanctioned 
is  supported  by  the  statutory  provision  which 
allows  the  passing  of  cases  to  the  Supreme 
Court  before  final  judgment.  If  the  trial  court 
thinks  a  case  is  such  that  the  party  ought  not 
to  be  compelled  to  waive  his  demurrer,  it  can 
send  the  case  up  for  a  hearing  on  the  demur- 
rer before  proceeding  further. 

So  the  demurrer  is  not  before  us,  and  we 
take  up  the  case  as  presented  by  the  agreed 
statement.  In  doing  so,  we  need  refer  only 
to  the  matters  wherein  the  defendant  claims 
that  the  statonent  is  insufficient. 

The  only  instructions  given  the  defendant 
were  contained  in  the  words,  "collect  and 
remit,"  and  there  is  no  statement  that  the 
defendant  undertook  to  protest  and  give  no- 
tice to  indorsers.  It  is  stated  that  the  defend- 
ant undertook  the  collection  in  the  course  of 
its  ordinary  business,  but  there  is  no  state- 
ment that  it  expected  to  be  paid  for  the 
service,  and  none  that  it  is  customary  for 
collecting  banks  to  protest  and  give  notice. 
So  the  defendant  presents  for  our  consider- 
ation the  question  whether  a  collecting  bank 
is  bound,  in  the  absence  of  specific  instruc- 
tions, to  protest  and  notify  in  case  of  non- 
payment.   We  have  no  case  dealing  with  this 


question,  but  the  law  of  the  subject  has  long 
been  settled  in  other  jurisdictions.  See  note 
77  Am.  St.  Rep.  613. 

A  statement  that  the  note  is  sent  for  col- 
lection, without  more,  determines  the  duty 
of  the  collecting  agent.  The  acceptance  of 
negotiable  paper  thus  sent  carries  with  it  an 
implied  undertaking  to  make  the  demands 
and  give  the  notices  required  by  the  law 
merchant.  Allen  v.  Merchants  Bank,  22 
Wend,  (N.  Y.)  216,  34  Am.  Dec.  289,  294. 
The  purpose  of  sending  a  note  for  collection 
is  to  secure  payment  from  all  who  are  liable 
upon  it,  and  to  omit  giving  notice  of  the 
dishonor  is  to  neglect  a  part  of  the  obvious 
and  legal  means  of  collection.  Thompson  v. 
State  Bank,  3  Hill  L.  (S.  C.)  77,  30  Am.  Dec. 
354.  If  any  special  contract  was  made,  or 
special  instruction  given,  it  was  for  the  de- 
fendant to  [69]  state.  Fabens  v.  Mercantile 
Bank,  23  Pick.  (Mass.)  334,  34  Am.  Dec.  59. 

The  defendant  can  derive  no  benefit  from 
the  omission  to  state  that  it  is  customary  for 
collecting  banks  to  protest  and  give  notice. 
The  requirement  is  not  one  of  custom,  but 
of  general  law.  Exchange  Nat.  Bank  v. 
New  York  Third  Nat.  Bank,  112  U.  S.  276, 
28  U.  S.  (L.  ed.)  722,  6  S.  Ct.  141.  The 
sender  of  the  note  can  rely  on  the  established 
rule  of  the  law  merchant,  until  the  collecting 
bank  shows  some  modification  of  it  by  local 
usage,  of  which  the  sender  had,  or  ought  to 
have  had,  knowledge.  See  Lincoln,  etc.  Bank 
V.  Page,  9  Mass.  155,  6  Am.  Dec.  62;  Wash- 
ington Bank  v.  Triplett,  1  Pet.  25,  7  U.  S. 
(L.  ed.)  37. 

The  fact  that  the  bank  charges  nothing  for 
the  collection  is  immaterial.  The  general 
benefit  which  the  bank  derives  from  the  mak- 
ing of  such  collections  is  regarded  as  a  con- 
sideration for  the  undertaking  sufficient  to 
uphold  the  liability.  Bailie  v.  Augusta  Sav. 
Bank,  95  Ga.  277,  21  S.  E.  717,  61  Am.  St 
Rep.  74.  The  taking  of  the  paper  for  col- 
lection in  the  usual  course  of  business  is  suffi- 
cient evidence  of  a  valuable  consideration. 
Exchange  Nat.  Bank  v.  New  York  Third  Nat. 
Bank,  112  U.  S.  276,  28  U.  S.  (L,  ed.)  722, 
6  S.  Ct.  141. 

Judgment  affirmed. 


NOTE. 

Duty, of  Bank  Reeeivlnfl:  Paper  for  Col- 
lection to  Protest  Same  and  Give 
Notice  Thereof  in  Absence  of  Express 
Instmction. 


Duty  to  Protest  and  Give  Notice,  893. 
To  Whom  Notice  Must  Be  Given: 

Majority  Rule,  894 

Minority  Rule,  896. 
Sufficiency  of  Notice,    898. 
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Effect  of  Negligence  of  Subagent: 

Introductory  Statement,  900. 

View  thai  Initial  Bank  Is  Not  Liable, 
900. 

View  that  Initial  Bank  Is  Liable,  901. 

Liability  of  Subagent  to  Principal,  904, 
Extent  of  Liability,  905. 


I>uty  to  I^roteat  and  Give  Notice. 

The  authorities  are  agreed  that  in  the 
absence  of  an  express  instruction  to  the  con- 
trary, a  bank  receiving  commercial  paper 
for  collection  must  protest  the  same  in  case 
of  nonacceptance  or  nonpayment,  especially 
where  the  paper  is  a  foreign  bill  of  exchange. 
and  must  give  notice  of  dishonor  to  the  neces- 
sary parties  to  be  charged. 

EnglUh.^VfLn  Wart  v.  Woolley,  B.  &  C. 
439,  10  E.  C.  L.  145. 

United  States. — ^Exchange  Nat.  Bank  v. 
New  York  Third  Nat.  Bank,  112  U.  S.  276, 
6  S.  Ct.  141,  28  U.  S.  (L.  ed.)  722,  reversing 
4  Fed.  20;  Bell  v.  Chicago  First  Nat.  Bank, 
115  U.  S.  373,  6  S.  Ct.  105,  29  U.  S.  (L.  ed.) 
409;  Trinidad  First  Nat.  Bank  v.  Denver 
First  Nat.  Bank,  4  Dill.  290,  9  Fed.  Cas.  No. 
4,810    (U.  S.  Dist.  Ct.). 

Alabama. — ^Mobile  Bank  v.  Huggins,  3  Ala, 
206;  Jefferson  County  Sav.  Bank  v.  Hendrix, 
147  Ala.  670,  39  So.  295,  1  L.R.A.(N.S.)  246; 
Hendricks  v.  Jefferson  County  3av.  Bank,  153 
Ala.  636,  45  So.  136,  14  L.R.A.(N.S.)   686. 

California. — ^Kriste  v.  International  Sav. 
etc.  Bank,  17  Cal.  App.  301,  119  Fac.  666. 

Connecticut, — ^National  Pahquioque  Bank  v. 
Bethel  First  Nat.  Bank,  36  Conn.  325,  4  Am. 
Bep.  80. 

Indiana.^ — Citizens'  Nat.  Bank  v.  Greens- 
burg  Third  Nat.  Bank,  19  Ind.  App.  69,  49 
N.  E.  171. 

Kentucky. — Compare  Banberger  v.  Tupelo 
Bank,  15  Ky.  L.  Rep.  361. 

Louisiana. — Miranda  v.  City  Bank,  6  La. 
740,  26  Am.  Dec.  493.  See  also  Crawford 
V.  Louisiana  State  Bank,  1  Mart.  N.  S. 
214. 

Minnesota, — ^Borup  v.  Nininger,  6  Minn. 
523;  Jagger  v.  National  German-American 
Bank,  53  Minn.  386,  55  N.  W.  545;  West  v. 
St.  Paul  Nat.  Bank,  54  Minn.  466,  56  N.  W. 
54. 

iftM«Mipp».— -Capitol  State  Bank  v.  Lane, 
52  Mias.  677;  Shaw  Bank  v.  Ransom,  112 
Miss.  440,  73  So.  280. 

Missouri. — Selz  ▼.  Collins,  55  Mo.  App.  55. 
See  also  Kavanaugh  ▼.  Farmers'  Bank,  59 
Mo.  App.  540. 

Tfehraska. — ^Wood  Rivec  Bank  t.  Omaha 
First  Nat.  Bank,  36  Neb.  744,  55  N.  W.  239; 
Western  Wheeled-Scraper  Co.  v.  Sadilek,  50 
Neb.  106,  69  N.  W.  765,  61  Am.  St.  Rep. 
551 ;  Omaha  Nat.  Bank  ▼.  Kiper,  60  Neb.  33, 
82  N.  W.  102. 
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New  Jersey.-^-DAvey  v.  Jones,  42  N.  J.  L. 
28. 

New  Xork, — Downer  v.  Madison  County 
Bank,  6  Hill  648;  Montgomery  County  Bank 
V.  Albany  City  Bank,  7  N.  Y.  459;  Walker 
V.  State  Bank,  9  N.  Y.  582;  Allen  v.  Mer- 
chants' Bank,  22  Wend.  215,  34  Am.  Dec.  289; 
Commercial  Bank  v.  Union  Bank,  11  N.  Y. 
203;  McBride  v.  Illinois  Nat.  Bank,  138  App. 
Div.  339,  121  N.  Y.  S.  1041 ;  Smedes  v.  Utica 
Bank,  20  Johns.  (N.  Y.)  372.  See  also 
Orleans  Bank  v.  Smith,  3  Hill  560;  Whiting 
V.  City  Bank,  77  N.  Y.  363;  Meadville  First 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank, 
89  N.  Y.  412;  National  Reserve  Bank  v.  Na- 
tional Bank  of  Republic,  172  N.  Y.  102,  64 
N.  E.  799. 

North  Carolina. — New  Hanover  Bank  v. 
Kenan,  76  N.  C.  340. 

Ohio. — City  Nat.  Bank  v.  Clinton  County 
Nat.  Bank,  49  Ohio  St.  351,  30  N.  £.  958. 

Fennsylvofnia. — ^Maldawer  v.  North  Ameri- 
can Trust  Co.  57  Pa.  Super.  Ct.  66. 

South  Carolina, — ^Thompson  v.  State  Bank, 
3  Hill  77,  30  Am.  Dec.  354. 

Tennessee.— -^hlien  v.  Bank,  90  Tenn.  221, 
16  S.  W.  373. 

Vermont. — See  the  reported  case. 

Wisconsin. — ^Merchants'  State  Bank  v. 
Tupelo  State  Bank,  94  Wis.  444,  69  N.  W.  170. 

In  Walker  v.  State  Bank,  9  N.  Y.  582,  the 
court  said:  ''In  this  case  the  bank  of  the 
state  of  New  York  received  the  bill  in  ques- 
tion, as  the  agent  of  the  plaintiff,  for  col- 
lection, presented  it  for  acceptance,  and  gave 
no  notice  if  its  nonacceptance.  It  follows, 
therefore,  from  the  principle  to  which  I  have 
referred,  that  the  defendant  is  liable  to  the 
plaintiff  for  the  amount  of  the  bill.  .  •  . 
Acting  in  its  capacity  as  agent,  the  bank  of 
the  state  of  New  York  had  no  right  to  impose 
upon  the  plaintiff  the  burden  of  litigating 
with  Hamilton  the  fact  of  his  authority,  or 
the  risk  of  such  litigation.  The  plaintiff  was 
entitled  to  an  explicit  and  unequivocal  ac- 
ceptance, or  refusal  to  accept,  so  that  the 
bank  might  resort  to  its  remedy  against  the 
drawer  and  indorsers;  and  the  defendant  had 
no  right  to  receive  anything  short  of  such  an 
acceptance,  without  giving  notice." 

In  National  Pahquioque  Bank  y.  Bethel 
First  Nat.  Bank,  36  Conn.  325,  4  Am.  Rep. 
80,  it  was  said:  ''It  is  perfectly  apparent 
that  the  cashier  of  the  defendant  bank  re- 
ceived the  notes,  drafts  and  checks  sent  by 
the  plaintiffs  for  ooUection;  that  he  had 
ostensibly  the  powers  usually  given  to  the 
cashier  of  such  an  association;  that  it  was 
his  duty  to  collect  them  or  to  protest  and  re- 
turn them;  and  that  by  retaining  them  with- 
out collection,  protest  or  notice,  he  made  the 
defendant  bank  liable  to  the  plaintiffs  for 
their  amount." 

In  Citizens'  Nat.  Bank  v.  Greensburg  Third 
Nat.  Bank,  19  Ind.  App.  69,  49  N.  E.  171,  the 
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court  said:  "In  the  cause  before  us  the 
action  is  brought  by  the  indorsee  for  a 
valuable  consideration  and  forwarded  to  ap- 
pellant for  collection.  Appellee  was  not  bound 
to  inquire  whether  the  drawer  had  the  right 
to  draw,  whether  he  expected  it  to  be  paid,  or 
whether  he  had  funds  in  his  hands  or  under 
the  control  of  the  drawee.  Appellee  is  pre- 
sumed to  be  a  bona  fide  indorsee,  and,  when 
appellant  undertook  the  collection,  it  owed 
appellee  the  duty  of  taking  proper  steps  for 
its  collection.  That  duty  grew  out  of  the 
relation  between  the  owner  of  the  draft  and 
the  bank  to  which  it  was  sent  for  collection. 
The  complaint  is  for  the  negligence  of  the 
collecting  bank,  as  the  agent  of  the  indorsee, 
in  failing  to  take  the  steps  required  by  the 
law  merchant  and  the  custom  of  the  banks. 
.  .  .  Even  if  the  indorsee  knows  at  the 
time  that  there  are  no  funds  or  reasonable 
ground  on  the  par  of  the  drawer  to  believe 
that  the  draft  would  be  accepted  or  paid,  he 
has  the  right  to  presume  that  such  provisions 
of  fund  will  be  made.  There  is  no  allegation 
that  the  drawer  did  not  in  fact  provide  such 
funds.  To  deprive  an  indorsee  of  his  usual 
rights  to  notice  of  dishonor,  facts  showing 
fraud  upon  his  part  must  be  alleged." 

In  Capitol  State  Bank  v.  Lane,  52  Miss. 
677,  it  was  said:  "As  a  legal  proposition  it 
is  undeniably  true  that  a  bank  which  receives 
a  note  or  bill  for  collection  is  bound  to  use 
due  and  proper  diligence  in  making  demand 
and  giving  notice  and  causing  protest  to  be 
made,  so  as  to  hold  all  parties  liable,  and, 
in  default  of  such  diligence,  the  bank  itself 
becomes  responsible  to  the  party  who  de- 
posited the  note  or  bill.    7  How.  461.'* 

In  Jefferson  County  Sav.  Bank  v.  Hendrix, 
147  Ala.  670,  39  So.  296,  1  L.R.A.(N.S.) 
246,  the  court  said:  "A  bank  which  receives 
a  cheek  for  collection  and  enters  the  face 
value  of  it  as  a  deposit  to  its  owner,  becomes 
the  agent  of  the  owner  to  eollect  it.  If  the 
collection  is  made,  the  relation  of  depositor 
and  banker  is  consummated.  If  the  collection 
is  not  made,  the  bank's  right  to  charge  off 
the  deposit  arises.  If  the  bank  fails  to  col- 
lect the  check  through  fault  of  its  own,  it 
is  liable  to  the  holder  for  damages  sustained 
by  him  through  such  failure;  and  this  lia- 
bility may  be  enforced  by  an  action  of  as- 
sumpsit sounding  in  damages  for  the  breach 
of  the  bank's  implied  undertaking  to  use  due 
care  and  diligence  to  collect  the  check,  or  by 
an  action  in  ease  for  damages  resulting  from 
negligence." 

Where  the  person  to  whom  the  bank  owes 
the  duty  of  giving  notice  of  nonacceptance  or 
nonpayment  waives  notice  he  cannot  recover 
against  the  bank  for  failure  to  give  him  such 
notice.  Weil  v.  Com  Exch.  Bank,  03  Misc. 
300,  116  N.  Y.  S.  606.  In  that  case  it  ap- 
peared that  the  plaintiff  deposited  a  check 


with  the  defendant  for  collection.  The  de- 
fendant presented  the  same  to  the  maker, 
who  failed  to  pay.  The  defendant  did  not 
give  notice  thereof  to  the  plaintiff  until  two 
weeks  later,  when  the  latter  gave  his  own 
cheek  to  the  defendant  and  received  in  ex- 
change  the  dishonored  check.  It  was  held 
that  the  plaintiff  had  waived  notice. 

To  Whom  Notice  Must  Be  Given. 

Majobitt  Rule. 

In  most  of  the  jurisdictions  which  have 
passed  on  the  question,  it  has  been  held  that 
a  bank  receiving  commercial  paper  for  col- 
lection is  bound,  after  protesting  the  same 
for  nonpayment,  to  give  notice  thereof  only 
to  its  immediate  indorser  or  principal.  U.  S. 
Bank  v.  Goddard,  6  Mason  366,  2  Fed.  Ca«. 
No.  917;  Mobile  Bank  v.  Huggins,  3  Ala. 
206;  Kriste  v.  International  Sav.  etc.  Bank, 
17  Cal.  App.  301,  119  Pac.  666;  Merchants' 
etc.  Bank  v.  Stafford  Nat.  Bank,  44  Conn. 
564,  17  Fed.  Cas.  No.  9,438;  Citizens'  Nat. 
Bank  v.  Greensburg  Third  Nat.  Bank,  19  Ind. 
App.  69,  49  N.  E.  171;  McCullock  v.  Com 
mercial  Bank,  16  La.  566 ;  Phipps  v.  MiUburv 
Bank,  8  Mete.  (Mass.)  79;  Colt  v.  Noble,  5 
Mass.  167;  State  Bank  v.  Capitol  Bank,  41 
Barb.  (N.  Y.)  343;  Ogden  v.  Dobbon,  2  Hall 
(N.  Y.)  112;  Howard  v.  Ives,  1  Hill  (N.  Y.) 
263;  Montgomery  County  Bank  v.  Albany 
City  Bank,  7  N.  Y.  469 ;  Commercial  Bank  v. 
Union  Bank,  11  N.  Y.  203;  Farmers*  Banit 
v.  Vail,  21  N.  Y.  485;  West  River  Bank  v. 
Taylor,  34  N.  Y.  128;  Metropolitan  Bank  v. 
Engel,  66  App.  Div.  273,  72  N.  Y.  S.  691; 
Brill  V.  Jefferson  Bank,  159  App.  Div,  461, 
144  N.  Y.  S.  539 ;  Cardwell  v.  Allan,  33  Gratt. 
(Va.)  160.  Compare  McKinster  v.  Bank  of 
Utica,  9  Wend.  (N.  Y.)  46;  Bank  of  Utica 
V.  McKinster,  11  Wend.  (N.  Y.)  473;  Bank 
V.  Smedes,  20  Johns.  (N.  Y.)   372. 

In  U.  S.  Bank  v.  Goddard,  5  Mason  36G, 
2  Fed.  Cas.  No.  917,  it  appeared  that  one 
Pickering  made  a  promissory  note  to  the 
plaintiff,  the  United  States  Bank,  indorsed 
by  Goddard,  the  defendant.  The  plaintiff  sent 
the  note  for  collection  to  its  branch  office  in 
Boston  where  Goddard  resided.  An  employee 
of  the  bank  sought  to  present  the  note  for 
payment,  to  Goddard,  but  could  not  find  him. 
It  further  appeared  that  Goddard  did  not 
receive  notice  of  nonpayment.  It  was  held 
that  the  bank  was  the  agent  of  Pickering  and 
owed  the  duty  of  giving  notice  to  him  but 
not  to  Goddard.  The  court  said :  "The  ques- 
tion, then,  is,  whether  notice  of  the  dishonor 
ought  to  have  been  given  by  the  Branch  Bank 
at  Boston  to  the  defendant,  or  whether  the 
notice  sent  by  the  Branch  Bank  at  Ports- 
mouth to  the  defendant  was  in  due  tine,  and 
sufficient   in   point   of   law.     •     .     .     As  I 
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understand  the  doctrine  of  law  upon  this  sub- 
ject, it  is,  that  an  agent,  upon  the  dishonor 
of  a  note  remitted  to  him  to  procure  pay- 
ment, is  bound  to  give  notice  of  the  dishonor 
to  his  principal,  and  transmit  to  him  the 
proper  evidence  of  it;  but  he  is  not  bound 
to  give  notice  to  other  parties  on  the  note. 
...  It  appears  to  me,  also,  that  the  cases 
in  which  it  has  been  holden,  that  a  banker, 
who  as  agent  receives  the  bill  of  a  customer, 
is  only  bound  to  give  notice  of  its  dishonor 
to  his  customer,  in  like  manner  as  if  he  were 
himself  the  holder,  and  his  customer  were  the 
party  next  entitled  to  notice,  confirm  the 
doctrine.  The  legal  effect  of  these  cases  is, 
that  the  customer  has  the  like  time  to  com- 
municate such  notice,  as  if  he  had  received 
it  from  a  holder;  and  therefore  by  placing  a 
bill  or  note  in  the  hands  of  a  banker,  the 
number  of  persons,  from  whom  notice  must 
pass,  is  increased  by  one.  .  .  .  But,  it 
seems  to  me,  that  there  is  a  far  stronger 
reason  for  requiring  that  the  banker  ^hould 
give  notice,  where  he  and  the  principal  live 
in  the  same  town,  or  at  least  that  notice  in 
such  cases  should  be  given  as  early  as  the 
principal  might  give  it,  if  the  note  were  in 
his  own  hands,  than  where  the  principal  re- 
sided in  a  different  town,  since  the  communi- 
cation between  them  is  so  much  more  easy. 
...  It  appears  to  me,  tliat  an  agent  is  not 
bound  to  give 'notice  to  the  indorser  of  the 
dishonor  of  any  note;  and  that  his  agency 
does  not  naturally  include  such  a  duty.  If 
he  contracts  with  his  principal  to  give  such 
notice,  that  is  a  mere  private  contract '  be- 
tween the  parties  with  which  the  indorser 
has  nothing  to  do.  It  neither  enlarges  nor 
limits  his  rights.  It  may  be  inconvenient  for 
him  to  receive  a  circuitous  notice;  but  that 
is  not  sufficient  to  change  the  law.  I  think 
it  would  be  far  more  inconvenient  to  estab* 
lish  the  doctrine  now  contended  for  in  the 
defense.  All  that  is  required  by  law,  is,  that 
the  holder  should  give  notice  to  the  indorser 
in  a  reasonable  time  after  he  has  knowledge 
of  his  dishonor,  and  that  there  should  be  no 
laches  in  getting  that  knowledge,  if  an  agent 
has  been  employed." 

In  State  Bank  v.  Capitol  Bank,  41  Barb. 
(N.  Y.)  343,  it  was  held  that  the  defendant 
who  received  a  paper  for  collection  was  bound 
to  give  notice  of  protest  to  its  principal  only. 
The  court  said:  "To  dispose  of  this  case  cor- 
rectly it  is  of  importance  to  see  in  the  first 
place  what  was  the  precise  duty  and  obliga- 
tion of  the  defendant.  It  was  the  plaintiff's 
collecting  agent  at  Albany  and  received  the 
draft  in  question  for  the  purpose  of  collec- 
tion. Ordinarily,  it  is  claimed  on  the  part 
of  the  defendant,  this  duty  is  satisfied  by  a 
demand  of  payment,  and  in  the  event  of  non- 
payment seasonable  notification  of  that  fact 
to  its  principal.      (Edwards  on  Bills,  470; 
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Mead  v.  Engs,  6  Cow.  303;  U.  S.  Bank  v. 
Davis,  2  Hill  461;  Spencer  v.  Ballou,  18  N. 
Y.  327;  Farmers'  Bank  v.  Vail,  21  N.  Y. 
485).  It  had  no  interest  in  the  draft  itself, 
and  had  contracted  no  obligation  to  any  of 
the  other  parties  to  the  draft.  It  was  its 
duty  to  notify  the  plaintiff,  without  delay, 
of  the  nonpayment  of  the  draft,  in  order  that 
the  plaintiff  might  seasonably  notify  the 
previous  parties  to  the  paper.  The  time  al- 
lowed to  the  defendant  for  this  purpose  was 
the  same  that  would  have  been  allowed  to 
the  defendant  had  it  been  the  actual  owner 
and  holder  of  the  paper.  For  the  purposes 
of  protest,  a  collecting  agent  occupies  the 
position  and  is  held  to  the  obligations  of  a 
holder  of  commercial  paper.  (Mead  v.  Engs, 
5  Cow.  303 ;  Howard  v.  Ives,  1  Hill  263 ;  U. 
S.  Bank  v.  Davis,  2  Hill  451 ;  Farmers'  Bank 
V.  Vail,  21  N.  Y.  487,  488;  Ogden  v.  Dobbin, 

2  Hall  112.)  As  the  ultimate  indorsee  (if 
it  had  owned  the  paper  itself),  it  would  have 
been  entirely  at  its  option  whether  to  give 
notice  of  protest  only  to  its  inunediate  in- 
dorser or  to  all  the  previous  parties  to  the 
draft,  or  not  to  give  any  notice  at  all.  In 
such  event  as  last  suggested  the  drawer  and 
all  the  indorsers  would  be  discharged,  and 
the  acceptor  alone  held  on  due  demand  of  pay- 
ment from  him.  If  satisfied  with  the  respon- 
sibility of  the  last  indorser,  a  demand  of 
payment  and  notice  to  such  last  indorser 
would  have  been  sufficient.  As  the  collecting 
agent  for  the  plaintiff  its  duties  were  some- 
what different  and  dependent  upon  the  ex- 
press or  implied  contract  which  it  had  made 
with  the  plaintiff.  It  had  made  no  contract 
with  any  other  person.  If  the  contract  with 
the  plaintiff  was  to  demand  payment  of  the 
note,  and  notify  all  the  parties  of  the  non- 
payment, such  contract  must  of  course  be 
fulfilled.  Such  a  contract  is  sometimes  made 
in  express  terms  and  sometimes  it  is  implied 
from  custom  and  usage  and  the  course  of  busi- 
ness.    ( Smedes  v.  Utica  Bank,  20  Johns.  372 ; 

3  Cow.  662;  Edwards  on  Bills,  476,  476).  In 
such  case  it  is  of  course  obligatory.  Whether 
in  the  case  of  a  bill  or  note,  sent  for  collection 
merely,  and  in  the  absence  of  an  express  con- 
tract as  to  the  precise  duty  to  be  performed, 
the  presumption  of  law  is,  that  the  cor- 
responding or  collecting  agent  will  take  the 
necessary  steps  to  charge  all  the  parties  to 
the  paper,  is  a  question  of  much  embarrass- 
ment, and  not  I  think  as  yet  clearly  settled  in 
this  state.  I  am  inclined  to  think  that  in 
such  case  (there  being  no  proof  of  express 
contract  or  usage)  it  is  not  obligatory  on  the 
corresponding  bank  to  notify  and  duly  charge 
all  the  prior  parties  to  the  paper.*' 

In  Mead  v.  Engs,  5  Cow.  (N.  Y.)  303,  the 
court  said:  "The  evidence  of  custom,  which 
was  rejected  by  the  judge,  was  in  no  respect 
material.    It  is  prudent,  and  probably  custo* 
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mary  for  the  holders  of  bills  of  exchange  to 
give  notice  of  their  dishonor  to  all  the  parties 
to  the  bill.  They  may  not  wish  to  run  the 
hazard  of  some  of  the  parties  being  dis- 
charged, by  the  omission  of  such  notice.  But 
if  the  holder  is  satisfied  with  the  respon- 
sibility of  his  immediate  indorser,  there  is 
no  necessity  for  his  giving  notice  to  any 
previous  parties;  and  if  such  notice  is  given 
by  the  other  parties  to  the  bill^  the  holder 
may  recover  against  any  of  them." 

In  West  River  Bank'v.  Tavlor,  34  N.  Y. 
128,  it  was  said:  "If  the  appellant  had  been 
the  immediate  indorser  of  the  Nassau  Bank, 
then  it  would  have  been  the  duty  of  that 
institution,  to  have  given  the  notice  in  one 
of  the  three  ways  already  indicated.  But  we 
have  seen,  that  it  was  not  the  duty  of  that 
bank  to  give  notice  of  the  dishonor  of  the 
bill  to  all  or  any  of  the  parties  to  it,  except 
to  its  immediate  indorser:  therefore,  their 
whole  duty  was  discharged  when  they  duly 
transmitted  the  notice  of  protest  to  the  Eliot 
Bank  of  Boston.  .  .  .  The  holder  of  a  note, 
receiving  and  indorsing  it  for  the  purpose  of 
collection,  and  being,  therefore,  merely  an 
agent,  is,  nevertheless,  to  be  considered  as  the 
real  holder,  for  the  purpose  of  receiving  and 
transmitting  notices.  And  the  general  rule 
seems  clearly  settled,  that  it  is  sufficient  to 
give  notice  of  nonpayment,  with  reasonable 
diligence,  to  the  indorser  from  whom  the  note 
was  received,  that  he  may  give  notice  to  his 
immediate  indorser,  etc.  Applying  that  prin- 
ciple to  the  present  case,  it  was  enough  for 
the  cashier  of  the  bank,  or  the  notary,  to  give 
notice,  by  the  earliest  opportunity,  in  the 
regular  course  of  mail,  to  Halstead,  which 
was  done." 

In  Phipps  V.  Millbury  Bank,  8  Mete.  (Mass.) 
79,  the  court  said:  ''In  this  case,  the  defend- 
ants were  the  immediate  agents  of  the  Suffolk 
Bank,  who  appeared,  by  the  indorsements  on 
the  note,  to  be  the  real  owners;  and  whether 
interested  or  not  in  the  proceeds,  they  were 
in  law,  so  far  as  the  defendants  were  con- 
cerned, the  owners  to  whom  the  defendants 
were  responsible.  Acting  as  such  agents,  they 
were  bound  to  make  a  legal  demand  of  pay- 
ment of  the  promisors,  and  upon  nonpayment, 
to  give  due  notice  of  the  dishonor  to  the 
Suffolk  Bank,  the  holders,  to  enable  them  to 
give  notice  to  such  parties  on  the  note  as 
they  intended  to  look  to  for  payment.  This  I 
consider  to  be  all  their  duty;  and  to  bind 
them  to  give  notice  to  all  the  indorsers,  there 
must  be  some  special  agreement  between  them. 
The  indorsers  may  not  be  known  to  them, 
nor  their  place  of  residence;  and  the  paper 
not  having  been  discounted  by  them,  they 
have  not  the  ordinary  means  of  knowledge.  If 
banks,  thus  receiving  notes  for  collection,  are 
to  be  held  bound  to  give  notice  to  all  in- 
dorsers, and  to  be  made  responsible  for  any 


neglect  in  the  right  performance  of  tlie  duty, 
the  service  will  be  too  onerous,  and  a  check 
will  be  put  to  the  discount  of  notes  payable 
at  a  different  place  from  that  where  the  par- 
ties are  established  or  reside,  to  whom  the 
note  is  offered  for  discount;  and  every  such 
check  is  injurious  to  the  domestic  trade  of 
the  country.  But  where  the  duty  of  the 
party,  to  whom  a  bill  or  note  is  sent  for 
collection,  is  simply  to  demand  payment  of 
the  acceptor  or  promisor,  and  if  not  paid, 
then  to  return  to  the  holder  there,  no  embar- 
rassments need  arise.  The  parties  are  known, 
and  the  agent's  duty  is  plain  and  explicit. 
.  .  .  In  the  present  case,  as  the  note  was 
received  for  collection  by  the  defendants  in 
the  usual  manner,  without  special  directions, 
and  due  notice  of  the  nonpayment  was  regu- 
larly given  to  the  Suffolk  Bank,  from  whom 
they  received  it,  we  think  the  defendants  have 
executed  the  trust  by  law  imposed  upon  them. 
.  .  .  The  principle  determined  by  us  in 
this,  that  a  bank,  receiving  from  another 
bank  a  note  for  collection,  is  bound  to  present 
the  same  for  payment,  and  if  the  same  is  not 
paid  at  maturity  to  give  due  notice  of  the 
dishonor  to  the  bank  from  which  they  received 
it,  and  it  is  not  required  by  the  law  mer- 
chant, as  known  and  practised  upon  in  this 
Commonwealth,  to  give  notice  to  all  the  other 
parties  to  the  note,  where  there  is  no  special 
agreement  to  do  it;  and  that  the  defendants, 
having  discharged  their  duty,  are  guilty  of 
no  laches,  and  are  not  responsible  to  the 
plaintiffs." 

Minority  Rule. 

But  in  at  least  two  jurisdictions  ft  has 
been  held  that  a  bank  holding  commercial 
paper  for  collection  is  bound  to  give  notice 
of  dishonor  to  all  the  indorsers.  Thompson 
V.  State  Bank,  3  Hill  (S.  C.)  77,  3t)  Am.  Dec. 
364;  Merchants'  State  Bank  v.  State  Bank, 
94  Wis.  444,  69  N.  W.  170. 

In  Thompson  v.  State  Bank,  3  Hill  (S. 
O.)  77,  30  Am.  Dec.  354,  it  appeared  that  one 
Goodman  drew  a  note  payable  to  one  Black, 
who  with  the  plaintiff,  Thompson,  indorsed 
the  same  to  Flemming  and  Ross.  Flemming 
and  Ross  transferred  the  note  to  one  Shannon 
who  deposited  the  same  with  the  defendant 
When  the  note  became  due  the  drawer  was 
insolvent  and  failed  to  pay  it.  The  defendant 
placed  the  note  with  a  notary  for  protest 
but  no  notice  of  nonpayment  was  given  to  any 
of  the  indorsers.  It  was  held  that  the  de- 
fendant was  bound  to  give  notice  of  nonpay- 
ment to  all  the  indorsers.  The  court  said: 
**The  plaintiff  was  the  last  indorser,  and,  of 
course,  the  money,  when  received,  if  paid  at 
all,  would  have  been  placed  as  a  deposit  to 
his  credit,  and  he  alone  could  have  withdrawn 
the  fund.    Th^se  circumstances  show  that  iv 
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fact  the  plaintiff  was  himself  the  depositor; 
and  that  the  bank  regarded  him  as  the  owner, 
and  undertook  the  collection  of  the  note  as 
his  agent.  The  bank  was,  therefore,  respon- 
sible to  him  for  the  performance  of  this  duty 
or  engagement.  The  extent  of  that  engage- 
ment and  the  manner  in  which  it  was  to  be 
performed,  next  became  the  subject  of  inquiry. 
And  as  these  mucli  depend  on  the  benefit  to 
be  derived  by  the  promisor,  or  the  injury  to 
be  sustained  by  the  other  contracting  party, 
it  is  material  to  inquire  whether  there  was 
any  such  consideration  for  this  undertaking 
on  the  part  of  the  bank.  And  it  could  not 
but  excite  some  surprise,  at  this  day,  if  it 
were  seriously  alleged  that  a  bank  had  under- 
taken to  do  any  act  of  this  kind,  from  which 
it  did  not  expect  to  derive  a  benefit;  to  col- 
lect and  appropriate  any  sum  of  money  for 
a  customer,  on  which  it  expected  no  commis- 
sion, and  no  use  equivalent  to  a  commission. 
The  readiness  with  which  banks  engage  in 
this  business,  is  a  proof  that  they  do  derive 
a  benefit  from  it;  and  the  benefit  is  pro- 
()ortioned  to  the  extent  of  it.  The  money 
received  on  notes  lodged  for  collection,  be- 
came a  deposit,  on  which,  as  a  portion  of 
their  active  capital,  banks  derive  an  incomej 
as  it  enables  them  to  extend  their  issues: 
and  it  is  well  known  that  deposits  are  always 
considered  by  the  banks  as  a  portion  of  their 
available  means  to  meet  emergencies.  In  a 
commercial  community,  where  such  deposits 
are  numerous  and  extensive,  they  form  an 
important  item  in  the  business  transactions 
of  banks,  from  which  large  sums  are  frequent- 
Iv  accumulated;  and  which  mav  reasonablv 
be  expected  to  remain  there,  as  a  place  of 
safety,  until  some  exigency  may  require  them 
to  be  withdrawn;  and  which  may,  therefore, 
prudently  be  relied  on  as  a  permanent  source 
of  revenue.  I  apprehend,  therefore,  it  will 
not  be  denied  that  such  deposits  in  general, 
are  highly  beneficial  to  a  bank;  and  that,  for 
the  purpose  of  this  action,  is  enough.  The 
money  was  not  received  on  this  note;  no 
l)enefit  was  actually  derived.  But  this  was 
only  one  out  of  many;  it  was  one  small  item 
in  an  extensive  branch  of  business,  from  which 
the  bank  did  derive  a  benefit ;  and  it  was  the 
anticipation  of  that  benefit  which  induced  the 
bank  to  undertake  the  collection.  And  this 
forme,  in  the  opinion  of  the  Court,  a  suffi- 
cient consideration.  Smedes  v.  Utica  Bank, 
20  Johns.  (N.  Y.)  372,  where  several  of  the 
questions  involved  in  this  case  are  ably  dis- 
cussed, and  decided  aa  they  are  now  by  this 
court.  What,  then,  was  the  extent  of  the 
engagement?  The  bank  received  the  note  as 
indorsee  to  entitle  it  to  demand  the  money. 
The  plaintiff,  had  he  retained  the  note,  it 
may  be  assumed,  would  have  known  what  was 
necessary  to  charge  the  indorser,  and  would 
not  have  neglected  it.  The  defendant,  for 
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valiuible  consideration,  took  the  note  out  of 
his  hands,  in  the  character  of  indorsee,  for 
the  purpose  of  collection;  not  merely  for  the 
purpose  of  demanding  payment  of  the  maker, 
at  maturity,  for  Black,  the  indorser,  was 
liable,  in  default  of  the  maker ;  and  if  he  had 
received  notice  may  have  paid  it.  We  are 
to  presume  that  he  would  have  paid  it,  in 
consideration  of  his  legal  liability,  and  out 
of  regard  to  his  credit.  W^hen  the  note  was 
deposited  for  collection,  it  was  for  the  pur- 
pose of  being  collected  from  all  who  were 
liable  upon  it;  and  to  omit  giving  notice  of 
the  dishonor  to  the  indorser,  was  n^lecting 
a  part  of  the  obvious  and  legal  means  of 
collection.  The  understanding  and  usage  of 
banks,  everywhere,  are  conformable  to  this 
view  of  the  subject.  I  consider,  therefore, 
that  where  a  bank  takes  a  note  for  collection, 
it  is  bound  to  demand  papnent  of  the  maker, 
and  to  cause  notice  of  nonpayment  to  be  given 
to  all  the  indorsers,  as  on  a  note  discounted. 
.  .  .  If  we  consider  the  question  as  one 
between  principal  and  agent,  and  discuss  the 
degree  of  diligence,  in  reference  to  the  duty 
undertaken  to  be  performed,  we  shall  come 
to  the  same  conclusion,  that  it  was  one  very 
proper  for  the  decision  of  the  jury.  Whoso- 
ever undertakes  an  agency,  engages  likewise 
to  employ  an  adequate  degree  of  skill,  and 
to  use  a  reasonable  degree  of  diligence.  In 
this  case,  the  bank  engaged  for  the  exercise 
of  so  much  skill,  in  the  particular  depart- 
ment of  business,  as  to  perform  the  duty  of 
collecting  the  note,  and,  as  I  have  endeavored 
to  show,  of  doing  whatever  was  necessary  to 
charge  those  to  whom  ,the  plaintiff  might 
resort  for  payment;  and  in  accomplishing 
this,  that  it  would  omit  nothing  which  reason- 
able diligence  would  enable  it  to  perform.  If 
it  be  said  that  it  was  the  fault  of  the  plain- 
tiff, that  the  bank  was  not  informed  of  the 
residence  of  the  indorsers,  it  may  be  replied, 
that  the  bank  must  have  known,  when  it  took 
the  note  for  collection,  that  a  notice  of  dis- 
honor might  become  necessary;  and  if  the 
residence  of  the  indorser  was  unknown,  aa 
the  information  was  indispensable,  to  enable 
the  bank  to  perform  the  duty,  it  was  equally 
the  duty  of  the  bank  to  seek  for  and  obtain 
it,  at  the  time  of  receiving  the  note.  And 
supposing  both  to  be  in  fault,  at  the  time 
of  the  dishonor  of  the  note,  it  was  surely  in- 
cumbent on  the  bank  to  use  all  the  means 
then  in  its  power,  to  ascertain  the  residence 
of  the  indorser.  It  was  submitted  to  the 
jury  whether  the  bank  had  used  reasonable 
diligence  in  seeking  that  information,  and 
the  jury  have  decided  against  the  bank,  and 
a  majority  of  the  court'  thinks  with  good 
reason.  The  plaintiff  was  known  as  the 
owner,  yet  the  note  was  taken  from  Shan- 
non, without  inquiry  concerning  him,  or  the 
previous   indorser.     And   after   nonpayment. 
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no  inquiry  was  made  of  Goodman,  the  maker, 
and  but  one  attempt  to  inquire  of  Shannon, 
although  both  lived  in  the  same  town." 

Sufficiency  of  Notice. 

The  rule  deducible  from  the  decisions  is 
that  a  bank  receiving  commercial  paper  for 
collection,  in  the  absence  of  an  express  in- 
struction, is  charged  with  the  duty  of  exer- 
cising due  diligence  in  protesting  the  same  for 
nonacceptance  or  nonpayment  and  in  giving 
notice  thereof.  Whether  due  diligence  is  exer- 
cised in  a  given  case  depends  on  the  particnlar 
facts  and  circumstances  of  that  case.  Haynes 
V.  Birks,  3  B.  &  P.  (Eng.)  599;  Eagle  Bank 
T.  Chapin,  3  Pick.  (Mass.)  180;  Mead  ▼.  Engs, 

5  Cow.   (N.  Y.)    303;  Firth  v.  Thrush,  8  B. 

6  C.  387,  16  E.  C.  L.  242;  Ogden  v.  Dobbin, 
2  Hall  (N.  Y.)  112;  Howard  v.  Ives,  1  Hill 
(N.  Y.)  263;  Thompson  v.  State  Bank,  3  Hill 
(S.  C.)  77,  30  Am.  Dec.  354;  Utica  Bank  v. 
Smith,  18  Johns.  (N.  Y.)  230;  Farmers',  etc. 
Bank  v.  Vail,  21  N.  Y.  485. 

In  Mead  v.  Engs,  supra,  it  appeared  that 
the  defendant,  who  resided  in  New  York,  drew 
a  bill  of  exchange  on  a  person  living  in  Bris- 
tol, Rhode  Island.  The  defendant  indorsed 
the  bill  and  transferred  it  to  the  plaintiflf. 
The  plaintiff  left  the  paper,  which  was  due 
October  20,  1823,  at  the  Freeman's  Bank  in 
Bristol,  for  collection.  On  the  maturity  of 
the  bill  it  was  protested  for  nonpayment  and 
returned  to  the  cashier  of  the  Freemen's 
Bank.  The  cashier  sent  notice  the  following 
day  to  the  cashier  of  the  Roger  Williams 
Bank  at  Providence,  R.  I.,  which  was  an 
indorser  and  the  latter  sent  the  bill  with  the 
protest  and  the  notice  to  its  immediate  in- 
dorser at  New  York,  who  received  the  same 
on  October  25,  1823.  It  further  appeared  that 
there  were  two  mail  routes  at  that  time  be- 
tween Prdvidence  and  New  York  and  that  if 
the  cashier  had  mailed  the  notice  according 
to  the  schedule  of  the  mail  other  than  the  one 
by  which  he  did  send  the  notice  it  might  have 
reached  New  York  one  day  earlier.  It  was 
held  that  due  diligence  being  all  the  law  re- 
quired in  such  a  transaction  the  cashier  exer- 
cised due  diligence.  The  court  said:  "I  do 
not  think  the  cashier  at  Providence  is  charge- 
able with  laches  in  not  having  received  the 
bill  and  protest  from  Bristol,  until  the  morn- 
ing of  the  22nd.  It  did  not  arrive  until 
after  5  o'clock  on  the  preceding  day,  when, 
with  commercial  men  generally,  and  especially 
with  banks,  the  business  of  the  day  is  con- 
sidered as  closed.  In  our  large  commercial 
towns  there  is  scarcely  an  hour  in  the  day, 
in  which  mails  are. not  received;  and  if  it  is 
the  duty  of  all  those  who  have  any  interest 
in  bills  or  notes,  to  omit  no  act  by  which 
they  may  receive  the  earliest  possible  intel- 
ligence in  relation  to  them,  then,   as  Lord 


Ellenborough  observes,  they  must  be  in  con- 
stant attendance  at  the  post  office.  So  rigid 
a  rule  is  not  required  by  considerations  of 
commercial  policy;  and  there  is  no  authority 
in  favor  of  it.  Reasonable  diligence  and  at- 
tention are  all  that  the  law  exacts.  .  .  . 
The  facts  in  this  case  bring  it  within  the 
exception  to' the  rule.  The  cashier  was  not 
bound,  in  the  exercise  of  due  diligence,  ta 
have  prepared  and  forwarded  notice  by  the 
dne  o'clock  mail.  It  is  not  reasonable  to 
demand  from  him  the  neglect  of  his  other 
official  duties,  to  prepare  his  letters  and  no- 
tices during  the  usual  banking  hours." 

In  Firth  v.  Thrush,  8  B.  &  C.  387,  the  court 
said:  "A  banker  who  holds  a  bill  for  a  cus- 
tomer is  not  bound  to  give  notice  of  dis- 
honor on  the  day  on  which  the  bill  is  dis- 
honored. He  has  another  day;  and  upon  the 
same  principle  I  think  the  attorney  in  this 
case  was  entitled  by  law  to  be  allowed  a  dav 
to  consult  his  client.  This  rule  must  there- 
fore be  discharged.  .  .  .  There  is  a  class 
of  cases  analogous  to  this:  I  mean  tho^e 
cases  where  bills  are  deposited  in  the  hands 
of  a  banker  for  the  benefit  of  a  customer.  The 
banker  has  a  day  to  give  notice  to  his  cus- 
tofaier.  If  the  holder  of  a  bill  place  it  in  the 
hands  of  his  banker,  the  latter  is  only  bound 
to  give  notice  of  its  dishonor  to  his  customer 
in  like  manner  as  if  he  were  himself  the 
holder,  and  his  customer  must  send  to  the 
party  next  entitled  to  notice;  and  the  cus- 
tomer has  the  like  time  to  communicate  such 
notice  as  if  he  had  received  it  from  a  holder." 

In  Haynes  v.  Birks,  3  B.  &  P.  (Eng.)  599, 
it  was  said:  **It  has  been  argued,  that  the 
bankers  were  the  agents  of  the  plaintiff  and 
that  the  defendant  was  entitled  to  the  same 
notice  as  if  the  bill  had  remained  in  the 
plaintiff's  hands.  We  have  conversed  with 
some  of  the  other  judges  upon  this  point, 
and  they  agree  with  us  in  thinking,  that  if 
we  were  to  deal  with  bills  of  exchange  in 
the  hands  of  bankers,  we  should  put  an 
end  to  the  practice  of  employing  them  to  re- 
ceive payment  on  the  bills  of  their  customers. 
As  soon  as  the  banker  is  informed  of  the 
nonpayment  of  a  bill  it  becomes  his  business 
to  acquaint  his  principal  of  that  circum- 
stance; and  I  wish  to  be  understood  to  sav, 
that  if  a  bill  be  returned  to  a  banker  he  is 
bound  to  give  notice  to  his  principal  that 
very  day,  if  he  can  do  so  by  using  ordinary 
diligence.  But  in  this  case  it  was  impossible 
for  the  bankers  on  Saturday  night  to  give 
notice  to  the  plaintiff,  since  the  bill  was  not 
presented  by  the  notary  till  between  nine  and 
ten  o'clock.  On  Sunday  of  course  they  were 
not  bound  to  do  so.  And  on  Monday  they 
did  apprise  the  plaintiff  of  the  nonpayment. 
It  does  not  appear  on  what  time  Monday  the 
plaintiff  received  the  notice.  The  plaintiff 
was  not  bound  to  be  at  home  the  whole  of 
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the  day;  and  supposing  him  to  have  returned 
home  late  on  that  day,  he  was  not  bound  to 
send  a  special  messenger  to  the  defendant; 
if  he  informed  the  defendant  by  the  course 
of  the  poet  it  is  sufficient.  Certainly  he  was 
bound  to  write  by  the  two-penny  post  on  Mon- 
day, and  supposing  him  to  hare  done  so,  the 
defendant  would  only  receive  his .  letter  on 
'hiesday.  Now  it  appears  that  on  Tuesday 
he  did  receive  the  notice;  and  we  cannot  so 
nicely  measure  the  minutes  as  to  consider 
whether  the  precise  time  of  the  reeeipt  cor- 
respoiids  with  the  time  at  which  a  letter  sent 
by  the  post  on  Monday  night  would  arrive. 
.  «  .  I  do  not  think  that  anyone  has  a 
right  to  complain  that  the  holder  of  a  bill 
of  exchange  employs  a  banker  to  receive  it» 
nor  is  there  any  law  which  requires  notice 
to  be  given  within  any  certain  fixed  time. 
Notice  need  not  be  given  with  all  the  dis- 
patch that  can  possibly  be  used,  but  it  must 
be  given  with  all  the  dispatch  that  can  reason* 
ably  be  expected." 

In  Thompson  v<  State  Bank,  3  Hill  Ik 
(S.  C.)  77,  the  court  said:  "What  con- 
stitutes sufficient  notice  of  the  dishonor  of 
a  note  or  bill,  is  in  general  a  question  oi 
law;  and  yet  what  shall  be  deemed  reasonable 
diligenoe  in  ascertaining  the  residence  of  an 
indorser,  in  order  to  give  notice,  is  a  question 
of  fact  for  the  jury.^' 

In  each  of  the  following  cases  it  was  held 
that  the  bank  did  not  exercise  due  diligence: 
Lindsborg  Bank  v.  Hageman,  31  Kan.  599| 
3  Pae.  324;  Louisville  Second  Nat.  Bank  v. 
Merehants'  Nat.  Bank,  111  Ky.  030,  d5  S.  W. 
4,  55  L.R.A.  273;  Miranda  v.  City  Bank,  0 
La.  740,  26  Am.  Dee.  403;  Commercial  Bank 
V.  Barkeedale,  36  Mo.  563 ;  Selz  v.  Collins,  55 
Mo.  App.  55;  Paterson  Bank  v.  Butler,  12  N. 
J.  I*.  268;  New  Hanover  Bank  v.  Kenan,  76 
N.  C.  340.  In  Selz  v.  Collins,  supra,  the  court 
said :  "The  letter  of  introduction  sent  by  the 
plaintiffs  to  the  defendants  with  the  draft 
admits  of  but  one  interpretation.  It  author- 
ized the  defendants  to  hold  the  draft  for 
twenty  days  after  maturity  for  the  collection 
of  the  balance,  and  no  longer.  If,  at  the  ex- 
piration of  the  twenty  days  the  balance  of 
the  draft  was  not  paid,  it  became  the  defend- 
ants' duty  to  either  notify  the  plaintiffs  at 
once  of  that  fact,  or  return  the  draft  to  them. 
The  extended  time,  according  to  the  defend- 
ants' evidence,  expired  November  16,  1883, 
and  the  first  information  given  by  the  plain- 
tiffs to  the  defendants  of  the  fact  that  the 
residue  of  the  draft  was  not  paid,  was  under 
date  of  December  17,  and  was  to  the  effect 
that  Wetzel  had  made  an  assignment,  and 
that  the  defendants  had  handed  the  draft  of 
plaintiffs  to  an  attorney.  No  excuse  is  shown 
for  this  delay,  nor  can  we  see  what  excuse 
could  be  shown.  We  hold  that,  under  the 
conceded   facts,  the   defendants   were  guilty 


of  negligence  in  this  matter,  and  that  the 
court  committed  no  error  in  instructing  the 
jury  to  find  for  the  plaintiffs." 

In  Louisville  Second  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  111  Ky.  030,  65  S.  W.  4, 
65  L.R.A.  273,  it  appeared  that  on  April  1, 
1803,  the  Bedford  Stone  Company  of  Bedford, 
Ind.  executed  two  negotiable  notes  to  the 
New  Albany  Mfg.  Co.,  one  for  $625.07  due 
in  thirty  days,  and  the:  other  for  $650,  due 
in  sixty  days,  both  payable  at  the  Bedford 
Bank,  of  Bedford,  Ind.  The  Merchants'  Bank 
on  April  •22d  sent-  the  first  note  which  ma- 
tured Mav  4,  1803  to  the  Second  National 
Bank  of  Louisville  for  collection,  and  on  May 
13th  sent  the  other  note  for  the  same  pur- 
pose. The  Second  National  Bank  on  the 
same  day  on  which  it  received  the  respective 
notes  sent  them  to  the  Bedford  Bank.  On 
June  6,  1803,  both  the  Bedford  Bank  and 
the  Stone  Company  assigned  to  their  credi- 
tors. On  June  14th  the  Second  National  Bank 
received  the  two  notes  unpaid  and  unprotest- 
ed, and  then  sent  the  same  to  the  Merchants' 
Bank.  It  further  appeared  that  at  the  time 
this  transaction  took  place  widespread  finan- 
cial stress  existed.  It  was  held  that  under 
the  circumstances  the  Second  National  Bank 
did  not  exercise  due  diligence  in  giving  no- 
tice to  the  Merchants'  Bank  and,  therefore, 
was  liable  for  the  damage  the  latter  sustained. 
The  court  said:  "The  bank  that  collects  for 
its  correspondent  must  use  due  diligence; 
and,  while  it  was  not  negligence  to  send  the 
notes  to  the  bank  of  which  Winstandley  >vas 
the  cashier,  although  he  filled  the  position  of 
secretary  and  treasurer  in  the  quarries  com- 
pany, still,  when  the  notes  were  not  paid  or 
protested  according  to  the  usual  course  of 
business,  the  exercise  of  ordinarv  care  was 
required  of  appellant,  to  learn  what  the 
trouble  was  and  apprise  its  customer  of  it, 
especially  under  the  existing  conditions  in 
the  financial  world.  It  was  the  duty 

of  appellant  to  use  reasonable  skill  and  dili- 
gence in  protecting  the  interest  of  its  de- 
positor, and,  in  determining  whether  it  did 
this,  we  must  look  to  all  the  circumstances 
of  the  case.  It  was  a  time  of  great  financial 
stress.  Winstandley,  whose  duty  it  was,  as 
cashier  of  the  Bedford  Bank,  to  collect  the 
note,  was  the  treasurer  of  the  Stone  Com- 
pany, and  therefore  the  person  whose  duty 
it  was  to  pay  it.  The  sum  of  the  matter 
was  that  Winstandlev  was  to  collect  the  note 
from  himself.  While  a  bank,  in  forwarding 
paper  for  collection  to  its  correspondent,  is 
not  required  to  inquire  who  its  officers  are, 
before  sending  the  paper,  when  it  does  actu- 
ally know  the  cashier  is  to  collect  the  note 
from  himself,  and  the  paper  is  not  paid  or 
heard  from  after  maturity,  in  a  time  of  finan- 
cial  pressure,  inquiry  should  be  made  by  it 
promptly,    and    notice    given    the    depositor 
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without  unreasonable  delay.  On  May  5th 
appellant  should  have  received  either  the 
money  or  notice  of  protest  of  the  first  note." 

*  Effect  of  NeftJigence  of  Suhagent, 

Introductory  Statement. 

There  is  a  conflict  of  authority  as  to  wheth- 
er an  agent  who  undertakes  the  making  of  a 
collection  for  his  principal  under  such  cir- 
cumstances that  the  appointment  of  a  sub- 
agent  is  necessitated  by  the  usages  of  busi- 
ness or  by  the  fact  that  the  debtor  resides 
at  a  distant  place  is  liable  to  his  principal 
for  the  negligence  of  the  subagent.  The  cases 
on  that  broad  question  are  reviewed  in  the 
note  to  Kinkead  v.  Hartlev,  Ann.  Cas.  1915D 
1  at  page  10.  The  present  discussion  is  con- 
cerned only  with  the  application  of  that  doc- 
trine to  cases  where  the  negligence  of  the 
subagent  consists  in  a  failure  to  protest  com- 
mercial paper  or  to  give  notice  of  protest. 

View  that  Initial  Bank  Is  Not  Liable. 

It  is  held  in  some  jurisdictions  that  w^here 
a  bank  receives  commercial  paper  for  col- 
lection and  places  the  same  in  the  hands  of 
a  notary  public  for  the  purpose  ol  protesting 
and  giving  notice  of  dishonor  it  has  sui!i- 
ciently  discharged  its  duty  and  is  not  liable 
for  the  default  of  the  notary.  Britton  v. 
Niccolls,  104  U.  S.  7o7,  26  U.  S.  (L.  ed.)  917; 
Bellemire  v.  U.  S.  Bank,  1  Miles  (Pa.)  173, 
4  Whart.  105,  33  Am.  Dec.  46;  Manning  First 
Nat.  Bank  v.  German  Bank,  107  la.  543,  78 
N.  W;  195,  70  Am.  St.  Rep.  212,  43  L.R.A. 
093;  Citizens*  Bank  v.  Howell,  8  Md.  530, 
G3  Am.  Dec.  714:  Warren  Bank  v.  Suffolk 
Bank,  10  Cusli.  (Mass.)  582;  Fabens  v.  Mer- 
cantile Bank,  23  Pick.  (Mass.)  330,  34  Am. 
Dec.  59;  Tiernan  v.  Commercial  Bank,  7  How. 
(Miss.)  648.  40  Am.  Dec.  83;  Commercial 
Bank  v.  Haraer,  7  How.  (Miss.)  448,  40  Am. 
Dec.  80;  Agricultural  Bank  v.  Commercial 
Bank,  7  Smedes  &  :^I.  (Miss.)  592;  Bowling 
V.  Arthur,  34  Miss.  41;  Louisville  Third  Nat. 
Bank  v.  Vick-4burg  Bank,  61  Miss.  112,  48 
Am.  Rep.  78;  Moldawer  v.  North  America 
Trust  Co.  57  Pa.  Super.  Ct.  66;  Stacy  v.  Dane 
County  Bank,  12  Wis.  629.  Compare  Ger- 
liardt  v.  Boatman's  Sav.  Trust,  38  Mo.  00, 
90  Am.  Dec.  407. 

In  Agricultural  Bank  v.  Commercial  Bank, 
supra,  it  appeared  that  the  plaintiff  sent 
a  note  to  the  defendant  to  collect.  The  de- 
fendant employed  a  notary  public  to  make 
demand  on  the  payor.  The  notary  made  de- 
mand but  failed  to  protest  the  note  in  time. 
It  was  held  that  in  the  absence  of  negligence 
on  the  part  of  the  defendant  in  employing 
the  notary  public  it  was  not  liable  for  the 
latter's  neglect.  The  court  said:  "In  the 
case  of  Tiernan  v.  Commercial  Bank,  7  How. 


648,  it  was  settled  that  a  bank  which  re- 
ceives a  note  for  collection,  and  places  it  in 
the  hands  of  a  notary  in  time  for  demand 
and  protest,  is  not  liable  for  the  neglect  of 
the  notary.  That  in  undertaking  to  collect 
for  others,  a  bank  becomes  an  agent,  and  is 
bound  to  use  only  reasonable  skill  and  ordi- 
nary  diligence.  That  the  notary  selected  by 
the  bank  becomes  a  subagent,  for  whose  ne/^ 
ligence  the  agent  is  not  responsible,  if  he 
has  used  reasonable  diligence  in  his  choice 
as  to  the  skill  and  ability  of  the  sub- 
agent." 

.In  Bellemire  v.  Bank,  supra,  the  court 
said:  ''Our  attention  is  to  be  directed  to  the 
one  point,  whether  the  bank  is  responsible 
for  the  default  of  the  notary,  by  which  the 
indorser  has  been  released.  And  we  think 
it  right  to  assume,  differing  in  this  respect 
from  the  charge  to  the  jury,  that  the  under- 
taking to  collect  this  note  was  not  gratui- 
tous, but  was  founded  on  a  sufficient  consider- 
ation. Smedes  v.  Utica  Bank,  20  Johns.  (N. 
Y. )  380,  3  Cow.  662 ;  Utica  Bank  v.  McKins 
ter,  11  Wend.  (N.  Y.)  473.  It  is  a  part  of 
the  business  of  a  bank  to  collect  notes,  the 
obvious  inducement  of  which  is  the  benefit 
which  may  be  derived  from  the  temporary 
though  uncertain  use  of  the  money  obtained 
in  this  manner.  On  the  instant  of  its  re- 
ception,  such  money  becomes  an  ordinary 
bank  deposit,  the  property  of  which  is  in 
the  bank  only,  and  if  withheld  by  it,  must  be 
recovered  as  a  debt.  In  this  respect  it  is 
distinguished  from  a  special  deposit,  the  cus- 
tody only  of  which  is  committed  to  the  bank, 
but  the  property  remains  in  the  depositor. 
And  we  assume,  also,  that  a  protest  was  not 
necessary  in  order  to  charge  the  indorser, 
notice  for  the  maker's  default  being  sufficient 
for  this  purpose.  This  is  a  well  known  rule 
of  commercial  law.  Union  Bank  v.  Hyde,  6 
Wheat.  572,  5  U.  S.  (L.  ed.)  333,  7  Wend. 
(N.  Y.)  160,  2  Har.  &  J.  (Md.)  309,  5  Ear. 
&  J.  (Md.)  489,  0  S.  &  R.  (Pa.)  487.  But 
neither  of  these  concessions,  on  the  view 
which  we  have  taken  of  the  subject,  affects 
essentially  the  relation  between  the  parties. 
The  corporate  character  of  the  defendant  was 
known  to  the  plaintiff;  it  was  known,  there- 
fore, that  it  could  act  only  by  personal  agen- 
cy in  the  performance  of  the  particular  duty 
which  is  charged  to  have  been  neglected;  and 
it  was  known,  also,  for  this  is  the  uniform 
and  universal  custom  of  banking  institutions 
in  this  city,  that  the  note,  if  not  paid  at  the 
bank  within  banking  hours  on  the  proper  day, 
would  be  placed,  as  a  matter  of  course,  in  the 
hands  of  a  notary  for  protest.  It  was  known 
that  a  notary  was  a  commissioned  officer  of 
the  commonwealth;  that  as  such  he  was  en- 
titled by  law  to  certain  fees  for  the  particu- 
lar services  connected  with  the  collection  of 
promissory  notes;   that  these  fees  would  be 
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paid  by  the  bank,  and  would  be  exacted  in 
return  from  the  holder  of  the  note.  It  was 
known  also,  for  everyone  is  presumed  to 
have  knowledge  of  public  laws,  that  by  act 
of  assembly,  the  protest  of  a  notary  acting 
by  the  authority  of  the  commonwealth  is, 
when  duly  certified  under  the  seal  of  his 
ofiSce,  legal  evidence  of  the  facts  of  demand 
on  the  maker,  of  his  refusal  to  pay,  and 
of  notice  having  been  given  to  the  several 
indorsers,  should  these  facts  be  comprised 
in  his  certificate.  This  last  circumstance 
is  a  modification  of  the  common  law,  con- 
venient, certainly,  to  the  notary,  but  scarce- 
ly less  so  to  the  holder  of  the  note  in  the 
event  of  a  resort  to  a  suit  at  law.  It  is 
plain,  then,  that  the  bank  should  be  regarded 
aa  having  undertaken  to  collect  this  note  in 
the  customary  mode,  and  that  the  holder  of 
the  note  must  be  understood  to  have  consent- 
ed to  this  arrangement.  Consequently  on  de- 
fault of  payment  of  the  maker,  it  became  the 
duty  of  the  bank  to  call  to  its  aid  the  notary, 
and  intrust  to  him  the  performance  of  what- 
ever was  necessary  to  secure  the  responsi- 
bility of  the  indorsers.  Had  it  deviated  from 
this  course  and  substituted  for  the  notary 
one  of  its  clerks  or  any  other  individual,  and 
loss  had  ensued  from  his  inattention  or  mis- 
take, we  are  strongly  inclined  to  the  opinion 
that  this  deviation  from  established  usage 
would  constitute  conclusive  evidence  against 
the  bank  and  render  it  responsible  to  the  full 
extent  claimed  by  the  plaintiff.? 

In  Bowling  v.  Arthur,  34  Miss.  41,  it  was 
said:  '*It  appears  that  the  bank  received 
the  note  as  agent  for  the  plaintiff  for  collec- 
tion, it  being  payable  at  the  bank,  and,  it 
not  being  paid  at  maturity,  it  was  then  placed 
in  the  hands  of  the  defendant  by  the  bank 
for  the  purpose  of  demanding  payment  and  of 
giving  notice  of  its  dishonor.  It  is  now  in- 
sisted that  it  was  the  duty  of  the  bank,  as 
agent  for  collection,  to  give  the  notices  re- 
quired by  law;  and,  for  failure  to  perform 
that  duty,  that  she  is  liable  to  the  plaintiff; 
and,  if  there  is  any  liability  on  the  part  of 
the  defendant,  that  it  is  to  the  bank  and  not 
to  the  plaintiff.  But  this  is  not  an  open 
question  in  this  court.  It  is  settled  that  a 
bank  receiving  commercial  paper,  as  agent 
for  collection,  properly  discharges  its  duty 
in  case  of  nonpayment,  by  placing  the  paper 
in  the  hands  of  a  notary  public,  to  be  pro- 
ceeded with  in  such  manner  as  to  charge  the 
parties  to  it,  and  secure  the  rights  of  the 
real  owner;  and  that  the  bank  is  not  liable 
in  such  case  for  the  failure  of  the  notary  to 
perform  his  duty.  Tiernan  v.  Commercial 
Bank,  7  How.  (Miss.)  fi4&;  Agricultural 
Bank  v.  Commercial  Bank,  7  Smedes  &  M. 
502.  These  cases  hold  that  the  notary  is 
subagent  of  the  holder,  through  the  bank, 
and  as  such  is  liable  to  the  holder;  and  we 
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are  satisfied  that  the  rule  declared  in  those 
cases  is  correct.'' 

Ill  Moldawer  v.  Xorth  America  Trust  Co. 
57  Pa.  Super  Ct.  66,  the  court  said:  "But 
it  has  been  held  that,  in  such  a  case  as  we 
have,  performance  of  the  bank's  duty,  so  far 
as  it  involves  presentation  and  notice  of  dis- 
honor, may  be  committed  by  the  bank  to  a 
competent  and  experienced  notary  public,  in 
the  usual  course,  and  the  bank  is  not  liable 
to  the  depositor  for  the  notary's  neglect  to 
give  notice  to  the  indorser.  Bellemire  v.  U. 
S.  Bank,  4  Whart.  (Pa.)  105.  It  would  seem 
to  follow  logically  that  the  negligence  of  the 
notary,  through  which  the  note  is  lost,  is  not 
imputable  to  the  bank." 

So,  where  a  bank,  which  receives  paper  for 
collection,  sends  the  same  to  a  correspondent 
bank  it  cannot  be  held  responsible  for  any 
neglect  on  the  part  of  the  latter  to  protest 
the  paper  for  nonpayment  or  to  give  notice 
of  its  dishonor.  JEtn&  Ins.  Co.  v.  Alton  City 
Bank,  25  III.  243,  70  Am.  Dec.  328;  Daly  v. 
Butchers',  etc.  Bank,  56  Mo.  94,  17  Am.  Rep. 
663. 

View  that  Initial  Bank  Is  Liable. 

In  some  jurisdictions  the  rule  is  that  a 
bank  receiving  commercial  paper  for  collec- 
tion is  liable  for  the  failure  of  a  notary  pub- 
lic, with  whom  it  places  the  paper  for  collec- 
tion, to  protest  the  same  and  give  notice 
thereof.  Miranda  v.  City  Bank,  6  La.  740, 
26  Am.  Dec.  493 ;  Wood  River  Bank  v.  Omaha 
First  Nat.  Bank,  36  Xeb.  744,  55  N.  W.  239 ; 
Davey  v.  Jones,  42  N.  J.  L.  28,  36  Am.  Rep. 
505;  Ayrault  v.  Pacific  Bank,  47  N.  Y.  670, 
7  Am.  Rep.  489.  Compare  Baldwin  v.  State 
Bank,  1  La.  Ann.  13,  45  Am.  Dec.  72;  Smedes 
V.  Utica  Bank,  20  Johns.   (N.  Y.)  372. 

In  Ayrault  v.  Pacific  Bank,  supra,  the  court 
said:  ''If  the  bank  employs  a  notary  to  pre- 
sent a  prcMnissory  note  for  payment  and  give 
the  proper  notices  to  charge  the  parties,  the 
notary  is  the  agent  of  the  bank,  and  not  of 
the  depositor  or  owner  of  the  paper.  A  no- 
tary is  not  necessarily  employed,  as  the  serv- 
ice can  be  performed  by  any  clerk  or  other 
servant  of  the  bank.  Thii<  general  liability 
may  be  varied  by  express  contract  or  by  im- 
plication arising  from  general  usage.  But 
it  was  not  alleged  in  tlie  answer  or  proved 
upon  the  trial  that  these  notes  were  received 
under  a  contract  other  than  that  which  the 
law  implies  from  a  naked  deposit  for  collec- 
tion. It  was  not  averred  in  the  answer  that 
there  was  any  contract,  express  or  implied, 
limiting  the  liability  of  the  defendant,  and 
there  was  no  proof  of  any  custom  or  usage 
by  which  a  bank  receiving  paper  for  collec- 
tion merely  undertook  to  place  the  same  in 
the  hands  of  a  competent  notary,  and  was  not 
responsible  for  the  acts  or  omissions  of  such 
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notary.  It  was  proved  in  the  progress  of  the 
trial  that  it  was  usual  for  banks  to  resort  to 
a  notary,  but  there  was  nothing  to  show  that 
this  custom  affected  or  varied  the  legal  re- 
lation of  its  customers,  or  its  liability  for  the 
due  performance  of  all  the  acts  necessary  to 
charge  the  parties  to  negotiable  paper  re- 
ceived on  deposit  for  collection.  .  ,  .  There 
was  evidence  from  others  that  the  custom 
was  uniform  to  hand  them  to  a  notary.  But 
the  practice  and  usage  of  the  banks  adopt- 
ed for  their  own  convenience,  cannot  vary 
the  contract  between  them  and  their  dealers. 
At  the  close  of  the  plaintiff's  evidence  a  mp- 
tion  was  made  to  dismiss  the  complaint  upon 
the  ground  that  the  bank  undertook  simply 
to  hand  the  notes  to  a  notary;  that  having 
done  so  its  duty  was  discharged,  and  the 
remedy  of  the  plaintiff  was  against  that  offi' 
cer.  At  this  stage  of  the  action  there  was,  no 
evidence  to  take  the  case  out  of  the  ordinary 
rule.  The  deposit  of  the  note  for  collection 
being  admitted  by  the  answer,  the  plaintiff 
had  proved  his  title,  and  that  the  indorsers 
were  not  charged:  that  the  failure  to  charge 
them  was  a  negligent  omission  of  duty  by  the 
defendant  and  the  notary  employed  by  it. 
The  case  was  then  clearly  within  the  cases 
cited." 

In  Wood  River  Bank  ▼.  Omaha  First  Nat. 
Bank,  36  Neb.  744,  55  N.  W.  239,  it  was 
said:  "It  was  the  duty  of  the  defendant 
bank  to  promptly  give  notice  of  nonpayment 
of  the  checks,  either  directly  to  the  bank  from 
which  they  were  received,  or  to  place  them 
in  the  hands  of  a  notary  public  for  protest 
and  notice.  Bank  checks,  unlike  bills  of  ex- 
change, are  due  on  the  day  they  are  pre- 
sented for  payment  and  not  entitled  to  days 
of  grace.  .  .  .  The  next  inquiry  is  wheth- 
er by  delivering  checks  to  the  notary  public 
on  the  15th  for  protest  the  defendant  dis- 
eharged  its  duty  to  the  plaintiff,  for  it  is 
clear,  upon  authority,  that  that  was  the  lat- 
est day  on  which  notice  could  have  been  giv- 
en in  order  to  charge  the  indorsers.  The  rule 
sanctioned  by  the  weight  of  authority  is 
conceded  to  be  that  a  bank  which  places  pa- 
p<*r  in  the  hands  of  a  notary  public  with  di- 
rections to  proceed  in  such  manner  as  to 
protect  the  rights  of  the  beneficial  owner  and 
indorsers  will  not  be  held  liable  for  the  fail- 
ure of  notary  to  discharge  his  duty.  (See 
Boone,  Bkg.  205,  2  Am.  &  Eng.  Enc.  of  Law, 
113.)  But  this  case  cannot  be  held  to  be 
within  the  rule  just  stated.  Here  the  notary 
was  the  president  and  managing  officer  of  the 
bank  and  who,  Ijeing  aware  of  the  dishonor 
of  the  checks  on  the  14th,  did  not  protest 
them  for  nonpayment  or  notify  the  plaintiff 
or  other  indorsers  of  that  fact  until  the 
17th.  It  is  evident,  too,  that  the  cashier 
was  aware  of  the  dereliction  of  the  president, 
for  the  checks,  appear  to  have  remained  in 


the  bank  during  all  the  time,  and  whatever 
was  done  by  the  latter  by  way  of  noting  pro- 
test, giving  notice,  etc.,  was  with  the  knowl- 
edge of  the  former.  It  is  true  the  16th  was 
Sunday,  but  the  default  occurred  on  the  15th. 
It  was  the  duty  of  the  notary  on  that  day 
to  notify  the  plaintiff  by  mail  of  the  dis- 
honor of  the  paper.  The  failure  to  protect 
the  plaintiff  as  an  indorser  is  direotly  at- 
tributable to  the  fault  of  the  managers  of  the 
bank  and  it  will  not  be  permitted  to  take 
refuge  behind  the  notary,  and  to  interpose 
his  negligence  as  a  defense.  Upon  the  facts 
of  this  case,  the  notarv  will  not  be  held  to 
be  the  agent  of  the  plaintiff  but  rather  that 
of  the  defendant." 

In  some  jurisdictions  a  correspondent  bank 
to  which  commercial  paper  is  sent  for  col- 
lection is  'deemed  to  be  the  agent  of  the  ini- 
tial bank  and  the  latter  is  liable  for  a  failure 
to  protest  the  paper.  Bank  of  Lindsborg  v. 
Ober,  31  Kan.  599,  3  Pac.  324;  Titus  v.  Mer- 
chants' Nat.  Bank,  35  N.  J.  L.  588;  Allen 
V.  Merchants'  Bank,  22  Wend.  (N.  Y.)  215, 
34  Am.  Dee.  289 ;  Kirkham  ▼.  Bank  of  Ameri- 
ca, 26  App.  Div,  110,  49  N.  Y.  S.  767 ;  Com- 
mercial  Bank  v.  Red  River  Valley  Nat.  Bank, 
8  N.  D.  382,  79  N.  W.  859;  Reeves  v.  SUte 
Bank,  8  Ohio  St  466. 

In  the  leading  case  of  Allen  v.  Merchants' 
Bank,  supra,  the   court   said:     "It   is  well 
settled  in  this  state  that  there  is  an  implied 
undertaking  by  a  bank  or  a  banker  receiving 
negotiable  paper  deposited  for  eoUection,  to 
take  the  necessary  measures  to  charge  the 
drawer,  maker  or  other  proper  parties,  upon 
the  default  or  refusal  to  pay  or  accept.    .    .    . 
The  ground  of  this  rule  is,  that  the  accept- 
ance of  negotiable  paper  thus  deposited  for 
collection   forms  an  implied  undertaking  to 
make  the  demands  and  give  the  notices  re- 
quired by  law  or  mercantile  usage  for  the 
perfect    protection    of    the    holder's    rights 
against  all  previous  parties;   for  which  un- 
dertaking the  use  of  the  funds  thus  tempo- 
rarily obtained  or  of  the  average  balances 
thereof,  for  the  purposes  of  discount  or  ex- 
change, forms  a  valuable  consideration.    .    .    . 
What  then  is  the  ordinary  undertaking,  con- 
tract or  agreement  of  a  bank  with  one  of  its 
dealers,  in  the.  case  of  an  ordinary  deposit 
of  a  domestic  note  or  bill,  payable  in  the 
same  town  received  for  collection  t     It  is  a 
contract  made  with  a  corporate  body  having 
only  a  legal  existence,  and  governed  by  di- 
rectors,  who  ean   act   only   by   officers  and 
agents;   or  if  it  be  with  a  private  banker, 
he  too  is  known  to  carry  on  his  business  by 
clerks  and  agents.    The  contract  itself  is  to 
perform  certain  duties  necessary  for  the  col- 
IMion  of  the  paper  and  security  of  the  hold- 
er.   .    .    .    Such  then  being  the  general  law, 
the  bank,  in  undertaking  to  collect  negotiable 
paper,  is  answerable  for  the  neglect  of  its 
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ordinary  agents.  Is  there  anything  in  the 
mere  facts  of  the  paper  being  payable  in  an- 
other city,  and  therefore  requiring  the  aid 
of  other  agents,  sufficient  to  take  the  case 
out  of  the  general  rule?  I  mean  irrespective- 
ly of  any  agreement  or  implied  understand- 
ing as  to  the  matter.  The  chief  justice,  in 
delivering  the  opinion  of  the  supreme  court, 
holds  that  there  is,  and  says:  *A  note  or 
bill  left  at  a  bank,  and  received  for  the  pur- 
pose of  being  sent  to  some  distant  place  for 
collection,  would  seem  to  imply,  upon  a  rea- 
sonable construction,  no  other  agreement 
than  that  it  should  be  forwarded  with  due 
diligence  to  some  competent  agent,  to  do 
what  .should  be  necessary  in  the  premises. 
The  language  and  acts  of  the  parties  fairly 
import  so  much,  but  nothing  beyond  it.  The 
person  having  the  note  is  aware  that  the  bank 
cannot  personally  attend  to  the  collection, 
and  it  must  therefore  be  sent  to  some  dis- 
tant or  foreign  agent.'  This  seems  to  me  to 
assume  the  very  question  in  dispute.  In  a 
deposit  of  a  note  for  collection,  payable  in 
the  same  place,  the  holder  is  equally  aware 
that  the  bank  cannot  personally  attend  to 
the  collection,  and  its  management  must  be 
left  to  some  one  or  more  competent  agents. 
But  he  makes  an  implied  contract  with  the 
bank  that  the  proper  and  expedient  means 
shall  be  used  to  collect  his  note.  So  he  does 
as  to  a  foreign  debt;  and  in  each  case  he 
alike  presumes  that  proper  agents  will  be 
employed.  In  neither  case  has  he  any 
knowledge  of  the  agents,  or  privity  with  them. 
I  can  perceive  no  reason  for  liability  or  ex- 
emption from  liability  in  either  case  which 
does  not  equally  apply  to  the  other.  The 
bank,  if  its  officers  think  fit,  and  the  dealer 
will  consent,  may  vary  that  liability  in 
either  case.  It  may  receive  the  paper  only 
for  transmission  to  its  correspondents.  That 
would  form  a  new  and  different  contract,  and 
would  limit  the  responsibility  to  good  faith 
and  due  discretion  in  the  choice  of  an  agent. 
But  if  this  be  not  done,  or  unless  there  be 
some  implied  understanding  on  the  subject,  I 
see  no  difference  between  the  responsibility 
assumed  in  the  undertaking  to  collect  for-  ' 
cign  bills,  and  that  for  collecting  domestic 
paper,  payable  at  home.  It  is  assumed  in 
the  same  manner,  in  the  same  words,  and  in 
the  same  consideration." 

In  Lindsborg  Bank  v.  Ober,  31  Kan.  699, 
3  Pac.  324,  it  appeared  that  the  owners  of  a 
promissory  note  deposited  the  same  with 
the  First  National  Bank  of  Salina,  Kansas, 
for  collection.  The  latter  sent  the  note  to  a 
bank  in  Lindsborg.  Kansas,  for  the  same  pur- 
pose. The  Lindsborg  bank  placed  the  note 
in  the  hands  of  a  notary  public  to  make  de- 
mand, protest  and  give  notice.  The  notary 
failed  to  give  proper  notice  of  nonpayment. 
It  was  held  that  he  was  an  agent  of  the  Linds- 
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borg  bank  and  that,  therefore,  the  latter 
was  liable  for  his  negligence.  The  court  said: 
''The  note  was  payable  at  the  Bank  of  Linds- 
borg, which  was  situated  at  the  town  of  Lands- 
borg,  in  McPherson  county,  Kansas,  several 
miles  distant  from  the  city  of  Salina,  where 
the  plaintiffs  resided  and  where  the  First  Na- 
tional Bank  of  Salina  was  situated.  The  plain- 
tiffs had  previously  had  notes  payable  at  that 
bank  and  other  banks  collected  in  the  same 
manner.  They  knew  that  it  was  the  custom 
of  the  First  National  Bank  of  Salina,  and  of 
other  banks,  to  collect  notes  in  that  manner. 
And  therefore  it  may  fairly  be  presumed 
that  when  they  delivered  the  note  to  the 
First  National  Bank  of  Salina,  they  simply 
intended  to  make  the  First  National  Bank  of 
Salina  their  agent  to  transmit  the  note  to 
the  Bank  of  Lindsborg  for  collection,  and 
intended  to  make  the  Bank  of  Lindsborg  their 
agent,  or  subagent,  for  the  collection  of  such 
note;  and  in  such  a  case  we  think  the  great 
weight  of  authority  would  make  the  Bank 
of  Lindsborg  liable  to  the  owners  of  the  note 
for  any  negligence  of  its "  own  whereby  the 
owners  of  the  note  might  suffer  loss.  .  .  . 
It  is  true  that  in  the  present  case  nothing 
was  said  when  Ober  k  Hageman  delivered  the 
note  to  the  First  National  Bank  of  Salina 
as  to  how  it  should  be  collected,  or  in  what 
manner  it  should  be  collected.  But  as  before 
stated,  the  circumstances  under  which  it  was 
delivered;  the  fact  that  the  First  National 
Bank  of  Salina  as  well  as  othet  banks  had 
a  custom  of  collecting  notes  payable  at  a 
distant  place  by  sending  them  to  some  bank 
at  such  place;  that  the  plaintiffs  knew  of 
such  custom;  that  they  had  previously  had 
dealings  with  the  Salina  bank  and  had  pre- 
viously had  notes  collected  in  that  manner 
by  such  bank;  and  had  previously  had  notes 
payable  at  the  Bank  of  Lindsborg  collected 
in  that  manner — that  is,  by  the  Salina  bank 
sending  them  to  Lindsborg  bank  for  collec- 
tion; and  that  this  note  was  payable  at  the 
Bank  of  Lindsborg — ^taking  all  these  facts 
together,  we  think  they  are  sufficient  from 
which  the  court  might  reasonably  find  that 
the  note  was  delivered  to  the  First  National 
Bank  of  Salina  with  the  understanding  that 
it  would  be  forwarded  to  the  Bank  of  Linds- 
borg for  collection.  And  from  this  finding 
we  would  think  it  would  follow  that  the 
Bank  of  Lindsborg  became  and  was  the  agent 
or  subagent  of  the  plaintiffs  for  the  collec- 
tion of  the  note.  But  even  if  it  was  not,  even 
if  it  was  merely  the  agent  of  the  First  Na- 
tional Bank  of  Salina,  there  would  still  seem 
.to  be  some  good  reason  for  allowing  the  plain- 
tiffs to  recover  from  the  Bank  of  Lindsborg, 
provided  the  Bank  of  Lindsborg  is  liable  at 
all  to  any  person.  There  is  a  great  reason 
for  allowing  a  party  who  is  injured  to  pass 
over  intermediate  agencies,  if  he  chooses,  to 
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the  final  and  ultimate  agent  with  whieli  its 
wrongful  acta  or  negligence  has  caused  the 
injuries  complained  of,  and  to  permit  sue)) 
party  to  recover  from  such  ultimate  agent, 
although  some  one  or  more  of  the  interme- 
diate agencies  might  also  be  liable.  It  Haves 
a  circuity  of  action,  and  avoids  a  multiplicity 
of  suits.  If  the  Bank  of  Lindsborg  is  liable  at 
all,  it  would  seem  better  to  permit  the  plain- 
tiffs to  recover  directly  from  it,  than  to  require 
them  to  sue  and  recover  direct Iv  from  tlie 
First  National  Bank  of  Salina,  and  then  for 
the  First  National  Bank  of  Salina  to  sue  and 
recover  from  the  Bank  of  Lindsborg.  .  .  . 
But  there  was  no  necessity  in  the  present 
case  for  the  demand,  protest  or  notice,  to 
have  been  made  or  given  through  a  notary 
public,  and  there  was  no  necessity  for  any 
protest  at  all.  The  demand  and  notice  was 
all  that  was  necessary,  all  that  was  required, 
and  these  might  have  been  made  and  given 
by  any  person  duly  authorized  by  the  Linds- 
borg bank.  Besides,  a  notary  public  cannot, 
as  a  notary'  public,  or  as  a  public  officer,  give 
notice  of  the  nonpayment  of  a  promissory 
note.  ...  In  the  present  case,  it  was  the 
duty  of  the  Bank  of  Lindsborg  to  serve  the 
notice,  and  had  the  right  to  serve  the  same 
through  the  agency  of  any  person  whom  it 
might  choose.  The  bank  selected  a  person  to 
serve  the  notice  who  was  not  competent,  and 
the  notice  was  not  properly  served ;  and  hence 
we  think,  under  such  circumstances,  the  bank 
itself  must  be  held  to  be  liable." 

Liability  of  Sibagext  to  I^hixcipal. 

Where  commercial  paper  is  placed  for  col- 
lection in  a  bank  which  sends  it  to  a  cor- 
respondent bank,  the  latter  is  liable  to  the 
owner  of  the  paper  for  a  failure  to  protect 
the  paper  for  nonpayment  or  nonacceptanoe. 
Washington  Bank  \.  Triplett,  1  Pet.  25.  7 
U.  S.  (L.  ed.)  37;  Lawrence  v.  Stonington 
Bank,  6  Conn.  521;  East  Haddam  Bank  v. 
Scovill,  12  Conn.  303;  .Etna  Ins.  Co.  v.  Alton 
City  Bank,  25  111.  243,  79  Am.  Dec.  328; 
Guelich  v.  National  State  Bank,  oiJ  la.  434, 
9  N.  W.  328,  41  Am.  Rep.  110;  Lindslwrg 
Bank  v.  Ober,  31  Kan.  .399,  3  Pac.  324;  Bald- 
win V.  State  Bank,  1  La.  Ann.  13,  45  Am. 
Dec.  72;  Hyde  v.  Planters'  Bank,  17  La.  560, 
36  Am.  Dec.  621;  Dorchester,  etc.  Bank  v. 
New  England  Bank,  1  Cush.  (Mass.)  177; 
Fabens  v.  Mercantile  Bank,  23  Pick.  (Mass.) 
330,  34  Am.  Dec.  59;  Tiernan  v.  Commercial 
Bank,  7  How.  (Miss.)  648,  40  Am.  Dec.  83; 
Agricultural  Bank  v.  Commercial  Bank,  7 
Smedes  &  M.  (Miss.)  592;  Stacy  v.  Dane 
County  Bank,  12  Wis.  629. 

In  Washington  Bank  v.  Triplett,  1  Pet.  25, 
7  U.  S.  (L.  ed.)  37,  Chief  Justice  Marshall, 
said:  ^'The  deposit  of  a  bill  in  one  bank,  to 
be  transmitted  for  collection  to  another  is 


a  common  usage  of  great  public  convenience, 
the  efTect  of  which  is  well  understood.  This 
transaction  was,  unquestionably,  of  that 
character;  and  there  is  no  reason  for  suspect- 
ing that  the  bank  of  Washington  did  not  so 
understand  it.  The  duty  ef  that  bank  was 
precisely  the  same,  whoever  might  be  the 
owner  of  the  bill;  and,  if  it  was  unwilling  tu 
undertake  the  collection,  without  precise  in- 
formation on  the  subject,  that  duty  ought  to 
have  lieen  declined. — The  custom  to  indorse 
a  bill  put  in  bank,  for  collection,  is  universal; 
and  the  bank  of  Washington  had  no  more 
reason  for  supposing  that  Triplett  &  Neale 
had  ceased  to  be  the  real  holders,  from  their 
indorsements,  than  for  supposing  that  the 
cashier  of  the  bank  of  \\'ashington,  had  be- 
come the  real  holder,  by  the  indorsement  to 
them.  It  is  the  customary  proceeding,  for 
collection,  in  such  cases;  and  is  for  the  ad- 
vantage of  the  party  interested.  At  any  rate, 
the  letter  of  the  9th  of  October,  disclosed  the 
real  party  entitled  to  the  money;  and  tlie 
answer  to  the  letter,  assumes  the  agency,  if 
it  had  not  been  previously  assumed.  The 
court  is  decidedly  of  opinion  that  the  bank 
of  Washington,  by  receiving  the  bill,  for  col- 
lection, and  certainly  by  its  letter  of  the 
13th  of  October,  Ijecame  the  agent  of  Tfip- 
Ictt  &  Neale,  and  assumed  the  responsibil- 
ity attached  to  that  character.  .  .  .  The 
liability  of  the  bank,  for  the  bill  placed  in 
its  hand  for  collection,  undoubtedly  depends 
on  the  question,  whether  reasonable  and  due 
diligence  has  been  used,  in  the  performance 
of  its  duty.  To  nuiintaiu  the  charge  of  neg- 
ligence, the  counsel  for  Triplett  &  Neale  have 
alleged  the  failure  to  give  notice  of  the  non- 
acceptance  of  the  bill,  and  the  failure  to 
demand  payment  in  pro]>er  time.  The  counsel 
for  the  bank,  have  brought  the  first  queii- 
tion  more  distinctly  into  view,  by  a  more 
deHnite  instruction  respecting  it,  which  was 
afterwards  asked;  and  its  consideration  will 
be  deferred  until  that  prayer  shall  be  dis- 
cussed; but  the  first  must  be  disposed  of^ 
under  the  general  prayer.  .  .  .  The  ques- 
tion suggested  by  this  prayer  is  one  on  wbicli 
no  decision  is  found  in  the  books.  It  de- 
pends on  analogy,  so  far  as  it  is  to  be  decid- 
ed by  adjudged  cases.  Such  a  bill  need  not 
))e  presented;  but  if  presented,  and  accept- 
ance be  refused,  it  is  dishonored,  and  notice 
must  be  given." 

In  Guelich  v.  National  State  Bank,  56  la. 
434,  9  N.  W.  328,  41  Am.  Rep.  110,  it  was 
held  that  the  owner  of  a  commercial  paper 
may  recover  against  a  subagent,  a  correspond- 
ent bank  receiving  his  paper  for  collection, 
for  its  failure  to  protest  and  give  notice 
of  nonpayment.  The  court  said:  ''The 
bank  receiving  the  paper  becomes  an  agent 
of  the  depositor  with  authority  to  employ 
another  bank  to  collect  it.    The  second  bank 
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iMH'omcs  the  subagi'iit  of  the  customer  of  the 
lirst  for  the  reason  that  tlic  customer  author- 
i/t's  the  employment  of  such  an  agent  to  make 
the  collection.  The  paper  remains  the  prop- 
erty of  the  customer,  and  is  collected  for 
him;  the  party  employe<l,  with  his  assent,  to 
make  the  collection,  must  therefore  be  regard- 
ed as  his  agent.  A  subagent  is  accountable 
only  to  his  superior  agent  when  employed 
without  the  assent  or  direction  of  the  prin- 
cipal. But  if  he  be  employed  with  the  ex- 
press or  implied  assent  of  the  principal,  the 
tiuperior  agent  will  not  be  responsible  for 
his  acts.  There  is,  in  such  a  case,  a  privity 
between  the  subagont  and  the  principal,  who 
must,  therefore,  seek  a  remedy  directly 
against  the  subagent  for  his  negligence  or 
misconduct.  .  .  .  But  there  is  a  conflict 
in  the  adjudged  cases  upon  the  question  of 
the  direct  liability  of  the  bank  employed  as 
a  subagent  to  the  holder  of  the  paper,  for 
negligence  or  default  in  its  collection.  The 
preponderance  of  the  authorities  strongly 
su[iport8  the  conclusion  we  have  just  reached 
in  this  case.  We  think  they  are  distinguished 
from  all  the  conflicting  cases  above  referred 
to,  by  the  fact  that  the  parties  receiving  the 
paper,  being  collecting  agents  only,  became 
bound  either  by  express  or  implied  contracts 
to  make  the  collection  themselves.  In  the 
otiier  cases  there  was  no  such  contract  shown, 
but  on  the  contrary  it  appears  that  banks 
in  their  usual  course  of  business  make  col- 
lections of  notes  and  bills  at  distant  places 
through  their  correspondents,  with  the  im- 
plied, assent  of  the  parties  depositing  such 
paper  wnth  them.  Hie  collecting  bank  thus 
Ijocomes  the  subagent  of,  and  is  responsible 
to,  the  owners  of  the  paper." 

Extent  of  LiabiUty, 

As  a  general  proposition  a  bank  receiving 
commercial  paper  for  collection  is  responsi- 
ble in  damages  for  its  failure  to  protest  the 
same  or  give  due  notice  of  dishonor  to  itR 
principal  to  the  extent  of  the  latter's  actual 
loss  arising  from  the  bank's  neglect.  Trini- 
dad First  Nat.  Bank  v.  Denver  First  Nat. 
liank,  4  Dill.  290,  9  Fed.  Cas.  Xo.  4,810; 
Hendricks  v.  Jefferson  Countv  Bank,  153  Ala. 
<>:m,  45  So.  136,  14  L.R.A.(N.S.)  686;  Mer- 
chants' etc.  Bank  v.  Stafford  Nat.  Bank,  44 
<nnn.  564,  17  Fed.  Cas.  No.  9,438;  West  v. 
St.  Paul  Nat.  Bank,  54  Minn.  466,  56  N.  W. 
.'i4;  Selz  v.  Collins,  55  Mo.  App.  55;  Mead- 
ville  First  Nat.  Bank  v.  New  York  Fourth 
Vat.  Bank,  77  N.  Y.  320,  33  Am.  Rep.  618; 
New  Hanover  Bank  v.  Kenan,  76  N.  C.  340; 
Farmers*  Nat.  Bank  v.  Merchants*  Nat.  Bank, 
(Tex.)  136  S.  W.  1120;  Merchants*  State 
Bank  v.  State  Bank,  94  Wis.  444,  69  N.  W.  170. 

In  West  V.  St.  Paul  Xat.  Bank,  supra,  the 
court  said:     "The  plaintiff  was  the  holder  of 
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a  promissory  note  for  $1,150,  executed  by  one 
Onken  to  one  McMenemy,  and  by  the  latter 
sold  and  indorsed  to  the  plaintiff  before  ma- 
turity. It  was  secured  by  a  mortgage  of 
real  estate.  Long  before  the  maturity  of 
the  note  the  plaintiff  delivered  it  to  the  de- 
fendant bank  for  collection,  as  we  now  con- 
sider the  fact  to  have  been.  When  the  note 
matured,  in  August,  1891,  the  bank  did  not 
protest  for  nonpayment;  and  for  want  of 
notice  the  indorser,  who  was  solvent,  was 
discharged.  In  June,  1892  the  plaintiff  fore- 
closed her  mortgage  hy  advertisement,  she 
being  the  purchaser  at  the  sale  for  $870. 
This  action  was  commenced  in  November, 
1892,  to  recover  the  difference  between  the 
amount  for  which  the  plaintiff  bid  off  the 
property — less  the  expense  oi  the  foreclosure 
— and  the  amount  of  the  note,  the  action  be- 
ing founded  upon  the  neglect  of  the  bank  to 
take  the  necessary  steps  to  charge  the  in- 
dorser. In  receiving  the  note  for  collection 
the  bank  assumed  the  duty  of  taking  the 
proper  steps  to  fix  the  liability  of  the  in- 
dorser. Borup  v.  Nininger,  6  Minn.  523; 
Jagger  v.  National  German- American  Bank, 
53  Minn.  386,  55  N.  W.  646.  For  a  neglect 
of  that  duty  it  would  be  responsible  to  the 
extent  of  the  damages  suffered  thereby.  If 
the  maker  of  the  note  were  solvent,  so  that 
the  note  could  be  collected  from  him,  the 
damages  resulting  from  the  discharge  of  the 
indorser  would  be  merely  nominal.  Hence, 
as  the  plaintiff  must  prove  the  extent  of  the 
damages,  the  question  of  the  solvency  of  the 
maker,  Onken,  became  material.  .  .  .  The 
defendant  was  responsible  to  the  extent  of 
the  difference  between  the  amount  realized  by 
the  foreclosure  sale — that  is,  the  amount  for 
>\hich  the  plaintiff  bid  off  the  property,  less 
the  proper  expenses  to  be  deducted  therefrom 
— and  the  amount  of  the  note;  and  the  fact 
that  the  land  may  have  been  worth  more  than 
the  sum  bid  was  not  material.  Borup  v. 
Nininger,  5  Minn.  523,  552.  The  plaintiff  was 
not  charged  with  fraud  or  want  of  good  faith 
in  respect  to  the  foreclosure.  As  a  purchas- 
cr  she  was  at  liberty  to  fix  the  price  for 
which  she  would  take  the  property,  subject  to 
redemption.  It  may  be  added,  although  we 
do  not  think  that  this  is  important,  that 
when  this  action  was  tried  the  time  for  re- 
demption had  not  expired,  and,  if  redemption 
should  be  made,  plaintiff  would  not  acquire 
title  to  the  land,  but  would  only  have  paid 
to  her  the  amount  for  which  she  had  pur- 
chased, with  interest.*' 

In  New  Hanover  Bank  v.  Kenan,  76  N.  C. 
340,  it  was  said:  *'Thifl  check  was  question- 
able and  the  Imnk  knew  and  acknowledged 
it  to  be  so.  Here  then  was  superadded  to  its 
duty  a  spur  to  the  most  active  vigilance  in 
pressing  the  collection  and  giving  prompt 
notice  of  its  dishonor.     If  by  this  neglect  or 
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delay  to  give  notice  the  payee  was  prevented 
from  taking  such  immediate  measures  against 
the  drawer  as  might  possibly  have  secured 
tlie  payee  in  some  way  or  other,  the  bank 
must  be  held  responsible  at  least  to  the 
amount  of  the  damage  received.  Nor  is  it 
an  excuse  that  if  the  check  had  been  presented 
for  payment  it  would  not  have  been  paid  or 
that  there  were  not  sufficient  funds  in  bank 
to  meet  it  at  maturity.  That  is  not  for  the 
consideration  of  the  agent.  For  it  might 
well  be,  that  had  due  notice  been  given  the 
depositor,  an  immediate  demand  on  MofTit 
with  such  other  legal  measures  as  their  busi- 
ness relations  might  render  advisable,  would 
have  led  to  the  payment  of  the  check.  .  .  . 
Notice  of  nonpayment  of  the  check,  should 
have  been  given  on  the  9th  and  at  farthest 
on  the  10th  of  September.  Up  to  the  12th 
the  rosin  for  which  the  check  had  been  given 
remained  on  board  the  Bark  Osterlide,  in 
the  port;  $20,000  had  been  paid  into  the 
bank  and  checked  out  again  by  Moffit,  be- 
tween the  6th  and  13th  of  September;  Moffit 
himself  testifies  that  had  the  defendant  de- 
manded payment  of  the  check  he  should  have 
been  compelled  to  pay  it  or  have  failed  some 
days  sooner  then  the  13th,  and  it  is  evident 
that  he  was  straining  every  nerve  to  keep 
up  his  credit  as  long  as  it  was  possible.  It 
is  therefore  possible,  if  not  probable,  that 
prompt  notice  by  the  bank  would  have  re- 
sulted in  securing  the  debt  or  its  payment. 
...  It  was  therefore  the  duty  of  the  court 
to  have  instructed  the  jury  that  the  failure 
of  the  plaintiff,  from  the  9th  to  the  13th  of 
September,  to  notify  the  defendant  of  the 
nonpayment  of  the  check  without  any  ex- 
cuse therefor,  was  in  law  negligence;  and 
that  the  only  .  inquiry  for  thera  was,  what 
amount  of  damages  the  defendant  was  en- 
titled to  recover.  The  measure  of  damages 
which  the  holder  is  entitled  to  recover  of  the 
bank  or  collecting  agent  who  has  been  guilty 
of  negligence  is  the  actual,  loss  which  has 
been  suffered.  That  loss,  prima  facie,  is  in 
the  full  amount  of  the  bill  or  note;  but  evi- 
dence is  admissible  to  reduce  it  to  the  actual 
loss.  .  .  .  But  this  is  the  rule  of  general 
application  only  and  is  modified  in  its  adap- 
tation to  a  particular  class  of  cases  of  which 
the  present  is  an  example.  Here  the  bank 
was  the  creditor  and  the  check  was  drawn 
on  and  was  payable  by  the  bank — the  agent. 
The  undertaking  of  the  bank  was  to  collect 
a  check  on  itself.  Of  necessity  it  must  be 
assumed  that  it  was  presented  for  payment, 
that  is  acted  upon,  at  the  time  it  was  pay- 
able by  the  bank.  .  .  .  Upon  the  plainest 
principles  of  justice  these  peculiar  circum- 
stances of  wilful  neglect  of  a  known  duty 
constitute  a  case  of  constructive  acceptance 
of  the  check  and  fix  the  bank  for  the  full 
amount  of  it.     The  negligence  of  the  bank 


has  made  the  check  its  own  and  the  case  la 
taken  out  of  the  general  rule  as  to  the  meas- 
ure of  damages." 

In  Farmers'  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  (Tex.)  136  S.  W.  1120,  the  court  said: 
"It  has  been  held  that  where  the  drawer,  at 
the  time  of  depositing  a  draft  with  a  bank, 
directs  that  the  draft  be  sent  to  a  particular 
bank  for  collection,  the  latter  is  thereby  con- 
stituted the  agent  of  the  depositor,  and  not 
of  the  forwarding  bank,  and  in  such  case  the 
forwarding  bank  is  not  liable  for  the  default 
or  negligence  of  the  bank  selected  by  the  de- 
positor to  make  the  collection.  .  .  .  The 
issue  of  negligence  of  plaintiff  in  not  inform- 
ing these  appellants  by  the  noncollection  of 
the  draft  in  time  to  allow  defendants  Potts  & 
Lynch  to  present  their  claim  to  the  receiver 
for  allowance  before  the  close  of  the  receiver- 
ship, and  their  loss  in  consequence,  was  raised 
by  their  pleadings.  The  bill  of  exceptions  re- 
ferred to  shows  that  the  testimony  offered 
and  rejected  was  substantially  as  stated  in 
the  assignment.  If  in  fact  the  Farmers'  Bank 
informed  Potts  &  Lynch,  and  they  were  thus 
led  to  believe,  that  their  draft  had  been  paid 
by  the  lumber  company,  and  if  they  had  been 
seasonably  informed  that  the  draft  had  not 
been  paid,  they  would  have  taken  such  steps 
as  would  have  resulted  in  the  collection  from 
the  receiver  of  42  per  cent  of  their  claim, 
and  they  were  not  so  informed,  we  see  no 
reason  why  they  would  not  be  entitled  to  a 
judgment  against  the  bank  for  this  amount  in 
set-off  to  the  claim  of  the  bank  for  the 
amount  advanced  bv  the  bank  to  them.  We 
think  the  refusal  of  the  court  to  allow  the 
testimony  was  error,  for  which  the  judgment 
in  favor  of  the  plaintiff  against  Potts  & 
Lynch  should  be  reversed.  .  .  .  The  undis- 
puted evidence  shows  that  the  Farmers*  Bank 
had  notice  of  the  nonpayment  of  the  draft 
in  ample  time  before  the  close  of  the  receiver- 
ship to  have  presented  the  claim  to  the  re- 
ceiver, secure  its  approval,  and  collect  the 
per  cent  paid  to  the  Valley  Lumber  Com- 
pany's creditors.  We  think  that  the  assign- 
ment and  all  propositions  thereunder  must 
be  overruled." 

In  Merchants'  State  Bank  v.  State  Bank, 
94  Wis.  444,  69  N.  W.  170,  it  was  said:  "It 
is  certainly  the  law  that,  in  general,  notice 
of  the  nonpayment  of  negotiable  paper  at 
maturity  must  be  given  not  later  than  on 
the  next  day  after  its  dishonor?  2  Am.  & 
Eng.  Enc.  of  Law,  414;  Daniel,  Neg.  Inst. 
(4th  ed.),  sees.  1038,  1030.  Longer  delay  in 
giving  the  notice  can  be  excused  only  when 
prevented  by  overwhelming  calamity  or  un- 
avoidable accident.  Daniel,  Neg,  Inst.  sees. 
1067,  1068.  It  is  evident  that  no  such  cause 
prevented  the  defendant  from  giving  such 
notice.  Tlie  calamity  which  struck  the  de- 
fendant and  the  city  of  Phillips  had  nothing 
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the  indorsers.  That  was  the  work  of  a 
few  minutes  only,  and  directly  in  the  line 
of  the  business  which  it  had  re-established 
after  the  fira  The  indorsers  were  re- 
leased by  the  failure  to  notify  them  of  the 
dishonor  of  the  notes.  Probably  it  was  witii- 
in  the  defendants  option  under  the  circum- 
stances, whether  it  should  undertake  or  reject 
the  office  of  collecting  these  notes.  But,  hav- 
ing neglected  to  undertake  it,  it  was  bound 
to  the  exerdse  of  reasonable  diligence  in  its 
performance.  This  it  failed  to  do.  This  was 
uegligen^.  The  plaintiff  is  entitled  to  re- 
cover such  sum  as  it  has  lost  by  reason  of 
the  defendant's  negligence.' 


f» 
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North    Carolina    Supreme    Court — December 

16,  1915. 

170  N.  Car.  4:63;  87  S.  E.  244. 


\Xritaesses   —   Competency   — >   HusVand 
and  Wife  —  Interest  in  £Tent. 

Where  a  husband  consented  to  his  wife's 
contracting  with  decedent  that  she  should 
board  the  latter  in  return  for  his  agreement 
to  will  her  certain  realty,  the  wife  could  re- 
cover for  her  own  separate  and  individual 
benefit  against  decedent's  estate,  he  having 
broken  his  contracts  whatever  was  due  her 
for  board  furnished  thereunder,  so  that,  hav- 
ing no  interest  in  the  wife's  separate  earnings 
from  the  transaction,  the  husband  is  a  com- 
petent witness  in  her  behalf  as  to  his  deal- 
ings and  communications  with  the  decedent. 

Same. 

The  fact  that  a  husband  may  become  a 
beneficiary  under  his  wife's  will,  or  that,  if 
she  died  intestate,  he  will  succeed  to  her  per- 
sonal property,  subject  to  her  debts,  does  not 
disqualify  him  as  a  witness  in  her  behalf  as 
to  dealings  and  communications  with  a  de- 
cedent with  whom  the  wife  had  contracted  to 
furnish  board  in  return  for  decedent's  prom- 
ise to  will  her  realty. 

Appeal  and  ErroT  —  Briefs  —  Qnestlon 
Ifot  Argved. 

An  exception  not  mentioned  in  the  brief  is 
abandoned  under  the  rule  of  the  supreme 
court. 

Eridenee  —  Hearsay. 

In  an  action  against  a  decedent's  estate 
€or  board  furnished  him,  a  question  to  a  wit- 
ness as  to  what  decedent  had  said  to  him 
when  he  purchased  certain  goods  at  a  store 
was  properly  excluded  as  hearsay. 


In  an  action  against  a  decedent's  estate  to 
recover  for  board  furnished  him,  an  instruc- 
tion that  the  burden  of  proof  was  on  plain- 
tiff to  make  out  a  case  and  to  offer  evidence 
"sufiicient  by  its  greater  weight  to  satisfy" 
the  jury  of  the  truth  of  her  allegations,  -suffi- 
ciently stated  the  correct  rule. 

Instrnotions  —  Constmetion  as  WHole. 

Instructions  must  be  construed  as  a  whole, 
and  the  appellate  court  may  not  construe 
away  the  plain  meaning  of  a  charge  viewed 
as  a  whole  by  any  process  of  dissection,  dis- 
membering it  and  leaving  only  separate  parts. 

Limitation  of  Actions  —  WHen  Canse 
of  Action  Accmes  —  Agreement  to 
Compensate  by  Will. 

Where  plaintiff,  in  return  for  decedent's 
agreement  to  leave  her  realty,  agreed  to  board 
him,  and  thereafter  left  her  home  and  moved 
to  another,  the  contract  being  mutually  aban- 
doned by  the  parties,  any  cause  of  action  in 
the  nature  of  a  quantum  meruit  accrues  to 
plaintiff  at  the  time  of  the  abandonment,  and 
her  action  for  services  rendered  will  be  barred 
in  three  years  therefrom. 

[See  note  at  end  of  this  case.] 

Same. 

Where  plaintiff  agreed  to  board  decedent  in 
return  for  his  promise  to  leave  her  realty, 
and,  when  plaintiff  moved  to  another  home, 
the  contract  was  not  mutually  abandoned, 
plaintiff  can  recover,  on  the  special  contract, 
for  her  services  in  boarding  decedent  up  to 
the  time  she  moved,  as  the  tliree-year  statute 
of  limitations  does  not  bar  her  cause  of  ac- 
tion, which  did  not  accrue  until  decedent's 
death. 

[See  note  at  end  of  this  case.] 

Contracts  —  Abandonment  —  Qnestion 
of  Law  or  Faet. 

As  to  whether  a  contract  in  suit  was  aban- 
doned is  a  mixed  question  of  law  and  fact; 
what  constitutes  an  abandonment  being  a 
matter  of  law,  and  whether  there  has  been 
an  abandonment,  a  question  of  fact. 

Recerery  on  Contract  —  Kecessity  of 
Performance. 

■  Where  a  contract  for  services  is  special 
and  entire,  the  prioe  as  fixed  by  it  cannot  be 
recovered  unless  the  party  has  strictly  per- 
formed it. 

Remedy  for  Breack  —  Option  to  Sne 
at  Onee  for  Damages. 

In  case  of  a  rejection  of  services  by  one 
who  has  agreed  to  make  compensation  by 
will  the  promisee  may  immediately  renounce 
the  contract  and  sue  decedent  for  damages. 

Appeal  from  Superior  Court,  Rutherford 
county:     Habding,  Judge. 

Action  by  Lucy  O.  McCurry,  plaintiff, 
against  L.  Purgason  et  al.,  defendants.  Judg- 
ment for  plaintiff.    Defendants  appeal.    He- 

VEIUSBD. 

[4€4]  Civil  action.  Plaintiff  sued  for  the 
value  of  services  rendered  by  her  to  the  testa- 
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tor  of  defendants  during  the  year  1905,  and 
from  that  time  to  32  ])ecember,  1910 — in 
furnishing  him  board  to  November,  1908, 
and  board  and  lodging  the  rest  of  the  time. 
The  evidence  tended  to  show  that  the  testator, 
in  1904,  had  rented  to  plaintiff's  husband, 
Walter  D.  McCurry,  a  tract  of  land  known 
as  his  home  place,  and  that  after  he  had 
taken  possession  of  it,  the  testator  occasion- 
ally visited  plaintitT  and  her  husband  at  their 
home  on  the  land  until  the  early  part  of  the 
year  1905,  when  he  suggested  of  his  own 
accord  that  he  did  not  think  it  right  that  he 
should  stay  so  much  with  them  and  not  pay 
for  his  board  and  lodging,  as  plaintiff  was 
"put  to  a  great  deal  of  trouble  and  expense 
on  his  account,"  and  it  was  not  fair  to  plain- 
tiff that  he  should  stay  there  any  longer 
without  giving  her  some  compensation  for  her 
services,  and  he  then  offered  to  give  her,  in 
his  will,  "o^ne-half  of  tlie  land  on  the  south 
side  of  the  big  road,"  which  he  stated  she 
would  get  at  hi?*  death.  Tlie  testator  lived 
with  his  son,  Dugger  Freeman,  until  the  lat- 
ter's  death  in  November,  1908,  though  visit- 
ing plaintiffs  during  the  interim,  and,  in 
1908,  he  moved  to  plaintiffs  home  and  lived 
there  until  12  December,  1910,  when  plaintiffs 
moved  from  the  land  and  lived  elsewhere. 
[465]  The  testator  died  in  January,  1915. 
Tlie  jury  returned  the  following  verdict: 

1.  Did  the  testator,  J.  G.  Freeman,  enter 
into  a  contract  with  the  plaintiff  that  if  she 
would  live  with  him  and  take  care  of  him 
that  he  would  in  his  will  at  his  death  com- 
pensate her  for  her  services  rendered  him,  as 
alleged?     Answer:    Ye.«. 

2.  Did  the  plaintiff  render  service  to  the 
defendants'  testator  as  alleged?  Answer: 
Yes. 

3.  In  what  amount,  if  any,  are  defendants 
indebted  to  plaintiff?     Answer:  $500. 

4.  Is  the  platntitrs  claim  barred  by  the 
statute  of  limitations,  as  alleged?  Answer: 
No. 

Defendants  appealed  from  the  judgment 
upon  the  verdict,  after  reserving  their  excep- 
tions. 

Solomon  OaVt^rt  for  appellants. 

Walker,  .J.  i after  stating  the  fads), — 
The  first  four  exceptions  in  this  appeal  were 
taken  to  the  competency  of  the  male  plaintiff, 
Walter  D.  McCurry,  husband  of  his  coplain- 
tiff,  to  testify  as  to  transactions  and  com- 
munications with  the  testator  in  regard  to 
tlie  services  to  recover  the  value  of  which 
this  suit  was  brought.  The  ground  of  the 
objection  to  this  testimony  is  that  the  wife's 
earnings  belonged  to  her  husband,  and  for 
this  proposition  is  cited  Syme  v.  Riddle,  88 
N.  C.  463.  We  said,  in  State  v.  Robinson, 
143  N.  C.  620.  .16  S.  E.  918:     "It  is  settled 


that  the  husband  is  entitled  to  the  societv 
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and  to  the  services  of  his  wife,  and,  conse- 
quently, to  the  fruits  of  her  industry.  She 
cannot  contract  to  render  those  services  to 
another  without  his  consent.  Those  rights 
were  given  to  the  husband,  it  is  said,  because 
of  the  obligation  imposed  by  the  law  upon 
him  to  provide  for  her  support  and  that  of 
their  offspring,  and  the  right  continues  to 
exist.  Syme  v.  Riddle,  88  N.  C.  463;  Baker 
V.  Jordan,  73  N.  C.  146;  Hairston  v.  Glenn, 
120  N.  C.  341 ;  Kee  v.  Vasser,  37  N.  C.  553 ; 
McKinnon  v.  McDonald,  57  N.  C.  1 ;  Cunning- 
ham v.  Cunningham,  121  N.  C.  413.  There 
was  no  evidence  that  the  husband  assented 
to  the  contract."  Justice  Hoke  refers  to  the 
same  subject  in  Price  v.  Charlotte  Electric 
Co.  160  N.  C.  460,  76  S.  E.  502,  at  page  452, 
in  these  words:  "Our  decisions  were  ren- 
dered prior  to  the  Martin  act,  Laws  1911,  ch. 
109,  which  practically  constitutes  married 
women  free  traders  as  to  all  their  ordinarv 
dealings,  and  we  are  not  called  on  to  deter- 
mine the  effect  of  this  legislation  on  the  ques- 
tion presented,  as  all  the  authorities  here 
and  elsewhere  hold  that  a  husband  may  con- 
fer upon  the  wife  this  right  to  earn  and  ac- 
quire property,  in  any  event,  when  the  rights 
of  creditors  do  not  intervene.  Syme  v.  Rid- 
dle, supra;  Cunningham  y.  Cunningham, 
[466]  121  N.  C.  414 ;  Peterson  v.  Mulf ord,  36 
N.  J.  L.  481;  Mason  v.  Dunbar,  43  Mich. 
407." 

We  need  not  pause  to  inquire,  therefore, 
how  this  question  would  be  affected  if  this 
transaction  had  not  taken  place  before  the 
passage  of  the  statute  of  1911  (known  aa  the 
Martin  act).  It  all  occurred  prior  to  that 
time,  and  is  governed  by  the  law  as  it  then 
stood.  But  we  think  the  admitted  facts  in 
this  case  show  that  the  husband  fully  assent- 
ed to  the  contract  of  his  wife  with  the  tes- 
tator, and  his  conduct  at  that  time,  and 
especially  when  considered  in  connection  with 
what  has  since  been  done  by  him,  is  conclu- 
sive of  his  assent  and  equivalent  to  an  agree- 
ment on  his  part  that  his  wife  should  have 
and  enjoy  as  her  own  separate  property  Uie 
earnings  under  the  contract  with  the  testator, 
the  same  as  if  she  had  been  acting  in  her  own 
behalf  as  a  feme  sole.  He  has  evidently  given 
his  full  sanction  to  her  separate  recovery  in 
this  suit  and  has  assisted  and  aided  to  that 
end,  and  has  shown  that  he  has  regarded  the 
contract  from  its  very  inception  aa  made 
solely  for  her  benefit.  Price  r.  Charlotte 
Electric  Co.  supra.  We  hold,  therefore,  that 
the  wife  is  entitled  to  recover  whatever  is 
due  under  the  contract,  for  her  services,  for 
her  own  separate  and  individual  benefit.  It 
follows  that,  having  had  no  interest  in  his 
wife's  separate  earnings  from  this  transac- 
tion, the  husband  was  a  competent  witness 
in  her  behalf  as  to  his  dealings  and  com- 


inuiifcH lions  with  the 
disqualified  as  a  witness  because  he  may 
lieeoDie  a  beneficiary  under  his  wife's  will,  or 
because,  if  she  dies  intestate,  he  would  suc- 
ceed to  her  personal  property,  subject  to  the 
payment  of  her  debts,  as  these  are  more 
possibilities  and  too  remote  and  speculative 
to  be  considered.   . 

The  next  eight  exceptions  were  taken  to 
the  testimony  of  the  plaintiff,  herself.  We 
have  examined  them  carefully  with  reference 
to  what  she  said,  and  while  some  of  the 
questions  and  answers  appear  to  be  harmless, 
others  are  close  to  the  danger  line,  if  they 
do  not  cross  it;  but  we  need  only  give  the 
warning,  in  the  hope  that  all  apparent  trans- 
gression of  the  statute  will  be  avoided  at  the 
next  trial. 

The  thirteenth  exception  is  not  mentioned 
in  the  brief  and  is,  therefore,  abandoned  un- 
der our  rule,  but  we  may  remark  that  there 
was  evidence  sufficient  to  carry  the  case  to 
the  jur^',  and  the  motion  for  a  nonsuit  was, 
therefore,  properly  denied. 

The  fourteenth  exception,  which  was  taken 
to  the  ruling  of  the  court  excluding  the  ques- 
tion put  to  the  witness  Bynura  Owens,  as  to 
what  the  testator  had  said  to  him  at  the 
time  he  purchased  certain  goods  at  the  store 
in  Sunshine,  is  untenable.  The  evidence 
proposed  to  be  elicited  was  nothing  more 
than  hearsay  and  was  clearly  inadmissible. 

The  fifteenth  exception,  addressed  to  a  por- 
tion of  the  charge  of  the  court  to  the  jury, 
cannot  be  sustained.  If  we  consider  this 
excerpt  from  the  charge  alone,  it  is  not  sub- 
ject to  the  criticism  that  it  omitted  any 
[467]  reference  to  the  evidence,  or  to  the  rule 
as  to  its  weight  or  preponderance,  while  in- 
structing the  jury  as  to  the  burden  on  plain- 
tiff of  proving  the  facts  necessary  to  a  re- 
covery by  lier.  We  think  it  sufficiently  states 
the  correct  rule  and,  with  reasonable  distinct- 
ness, it  told  the  jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  make  out  her  case 
and  to  offer  evidence,  "sufficient  by  its  great- 
er weight  to  satisfy  them"  of  the  truth  of  her 
allegation.  But  it  is  certainly  clear  and  full 
enoug^i,  when  construed  with  other  parts  of 
the  charge,  it  having  been  long  since  settled 
that  the  latter  should  be  oonsidered  as  a 
w^ole.  We  are  not  permitted  to  construe 
away  the  plain  meaning  of  a  charge,  when 
thus  viewed,  by  any  procesa  of  dissection 
which  dismembers  it  and  leaves  only  its  sepa- 
rate parta  before  us.  Kornegay  v.  Atlantic 
Coast  Line  R.  Co.  154  N.  C.  389,  70  S.  E.  731 ; 
McNeill  V.  Atlantic  Coast  Line  R.  Co.  167  N. 
C.  3)H),  83  S.  K.  704 ;  Aman  v.  Rowland  Lum- 
ber Co.  160  N.  C.  374,  75  S.  E.  931.  An  ob- 
jection much  like  this  one  was  considered  by 
us  and  overruled  in  State  v.  Jim  Cooper, 
post,  decided  at  this  term. 

The  sixteenth  exception  is  covered  by  what 
we  have  said  in  regard  to  the  one  just  pre- 
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testator.     He  is   UAt      ceding  it.    We  think  the  judge  instructed  the 


jury  substantially  as  to  the  burden  of  proof, 
in  respect  to  the  second  issue.  When  the 
charge  is  read  as  a  whole,  it  was  sufficiently 
explicit,  and  we  are  satisfied  the  jury  fully 
understood  what  was  the  law.  The  seven* 
teenth  exception  is  answered  in  the  same  way. 

We  come  now  to  the  eighteenth  exception, 
as  to  the  statute  of  limitations,  and  this  de- 
pends altogether  ui>on  whether  the  contract 
was  abandoned  by  the  parties  in  1910,  when 
plaintiffs  left  the  land  and  moved  to  another 
home.  If  the  contract  was  mutually  aban- 
doned at  that  time,  any  cause  of  action  in  the 
nature  of  a  quantum  meruit  thftt  the  feme 
plaintiff  now  has,  to  recover  for  services  pre- 
viously rendered,  accrued  then,  and  as  more 
than  three  years  have  elapsed  since  that  time 
and  before  the  bringing  of  this  action,  she 
would  be  barred.  If  the  contract  was  not 
mutually  abandoned,  and  the  plaintiff  can 
recover  on  the  special  contract,  tJien  the  stat- 
ute will  not  bar,  as  the  cause  of  action  did 
not  accrue  until  the  death  of  the  testator. 
As  to  whether  the  contract  was  abandoned  is 
a  mixed  question  of  law  and  fact,  as  to  what 
constitutes  an  abandonment  being  matter  of 
law,  and  as  to  whether  there  has  been  an 
abandonment  being  a  question  depending 
upon  how  the  jury  may  find  the  facts  to  be. 
The  subject  is  discussed  in  May  v.  Getty, 
140  N.  C.  310,  53  S.  E.  76.  See  also  Faw 
V.  Whitthigton,  72  N.  C.  321;  Banks  v. 
Banks,  77  X.  C.  186. 

The  complaint  and  evidence  in  this  case 
indicate  that  plaintiff  is  suing  upon  tlie 
theory  that  she  could  not  perform  her  part 
of  the  contract  by  reason  of  the  testator's 
conduct,  and  that  her  withdrawal  from  the 
home  place  was  caused  thereby.  She  seeks 
to  recover,  not  the  price  or  measure  of  value 
fixed  by  the  contract  for  her  services,  but  on 
an  implied  assumpsit  to  pay  for  the  actual 
services  rendered  what  they  are  reasonably 
[468]  worth.  It  was  said  by  Justice  Brown 
for  the  Court,  in  Tussey  v.  Owen,  139  N.  C. 
467,  52  S.  E.  328,  at  pages  461,  462:  "There 
is  a  class  of  cases  where,  under  some  circum- 
stances, the  rigor  of  the  couinion-law  rule  has 
been  relaxed,  and  a  i^erson  has  been  permitted 
to  recover  the  actual  value  of  his  services, 
although  failing  to  perform  the  entire  con- 
tract on  his  part.  In  some  cai>t:S  the  law  im- 
plies a  promise  to  pay  such  remuneration  as 
the  benefit  conferred  is  really  worth.  Der- 
mott  V.  Jones,  23  How.  220  [16  U.  S.  (L.  ed.) 
442].  But  we  know  of  no  authority  to  sup- 
port the  claim  that  tlie  plaintiff  €*ould  recover 
the  full  contract  price,  unlets  she  had  per- 
formed the  contract.  Chief  Justice  Smith 
quotes  a  number  of  such  cases  in  Chamblee  v. 
Baker,  95  N.  C.  100,  but  he  also  quotes  with 
approval  from  the  opinion  in.  Munroe  v.  Phil- 
lips, 8  El.  &  Bl.  7.3J),  91  E.  C.  L.  737:  'The 
inclination  of  the  courts  if?  to  lelax  the  strin- 


910 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


gent  rule  of  the  common  law,  which  allows 
no  recovery  upon  a  special  unperformed  con- 
tract nor  for  value  of  the  work  done,  because 
the  special  includes  an  implied  contract  to 
pay.  In  such  case,  if  the  party  has  derived 
any  benefit  from  the  labor  done  it  would  be 
unjust  to  allow  him  to  retain  that  without 
paying  anything.  Accordingly,  restrictions 
are  imposed  upon  the  general  rule,  and  it  is 
confined  to  contracts  entire  and  indivisible, 
and  when,  by  the  nature  of  the-  agreement  or 
by  express  provision,  nothing  is  to  be  paid 
till  all  is  performed.'  The  general  rule  is 
laid  down  in  Cutler  v.  Powell,  2  Smith  Lead. 
Cas.  1:  'But  if  there  has  been  an  entire 
executory  contract,  and  the  plaintiff  has  per- 
formed a  part  of  it,  and  then  willfully  refuses, 
without  legal  excuse  and  against  the  defend- 
ant's consent,  to  perform  the  rest,  he  can 
recover  nothing,  either  in  general  or  special 
assumpsit.'  This  rule  has  been  repeatedly 
recognized  and  acted  on  by  this  Court.  Thig* 
pen  V.  Leigh,  93  N.  C.  47;  Lawrence  v.  Hes- 
ter, 93  N.  C.  79.  Some  of  the  cases  cited  may 
have  been  modified  so  as  to  permit  a  recov- 
ery upon  a  quantum  meruit  when  a  recovery 
could  not  be  had  upon  the  contract  for  the 
contract  price.  But  the  authorities  are  uni- 
form that  no  recoverv  can  be  had  for  the  con- 
tract  price  unless  the  contract  has  been  per- 
formed, and  that  is  the  ground  upon  which 
we  put  our  decision." 

In  Ducker  v.  Cochrane,  92  N.  C.  697,  this 
Court  held:  ''That  one  party  to  a  contract 
cannot  maintain  an  action  for  its  breach 
without  averring  and  proving  a  performance 
of  his  own  antecedent  obligations  arising  oh 
the  contract  or  some  legal  excuse  for  a  non- 
performance thereof,  or,  if  the  stipulations 
are  concurrent,  his  readiness  and  ability  to 
perform  them."  Referring  to  this  passage  in 
Corinthian  Lodge  v.  Smith,  147  N.  C.  244, 
61  S.  W.  49,  Justice  Hoke  said:  "This  prin- 
ciple has  been  recognized  and  applied  by  us  in 
many  well-considered  cases.  Tussey  ▼. 
Owens,  139  X.  C.  457;  Jones  v.  Mial,  79  N. 
C.  164,  modified,  but  not  on  this  point,  in 
82  N.  C.  252:  Niblett  v.  Herring,  49  N.  C. 
262;  Grandy  v.  McCleese,  47  N.  C.  142.  And 
it  is  also  well  established  that  when  the  stip- 
ulations imposed  by  such  a  contract  on  the 
complaining  party  are  in  [469]  the  nature 
of  conditions  precedent  a  strict  compliance 
may  be  insisted  on.  Mizell  v.  Burnett,  49 
N.  C.  249 ;  Norrington  v.  Wright,  116  U.  S. 
188  [6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  366]; 
Oakley  v.  Morton,  11  N.  Y.  26;  Pickering  v. 
Greenwood,  114  Mass.  479."  Chief  Justice 
Smith  said,  in  Chamblee  v.  Baker,  96  N.  C. 
101:  ''So  stringent  was  the  former  practice 
that  in  an  action  upon  a  special  contract  to 
pay  for  service  to  be  rendered,  and  which 
was  rendered,  no  evidence  in  defense  or  to 
reduce  the  recovery  was  admissible  to  prove 


inattention,  neglect,  wasted  time  or  otlier 
misconduct  of  the  plaintiff,  or  dereliction  in 
the  undertaken  duty,  and  the  defendant  was 
driven  to  a  separate  action  for  redress.  Hobbs 
v.  Riddick,  60  N.  C.  80.  It  is  otherwise  under 
the  present  system,  and  the  entire  dispute, 
involving  opposing  demands,  is  not  adjusted 
in  a  single  suit;.  This  is  .some  relaxation  of 
the  doctrine  regarding  special  contracts,  and 
the  enforcement  of  the  obligations  they  cre- 
ate. The  manifest  injustice,  upon  such  tech- 
nical grounds,  of  refusing  all  compensation 
for  work  done  and  not  completed,  or  for  goods 
supplied  short  of  the  stipulated  quantity, 
and  of  allowing  the  party  to  appropriate 
them  to  his  own  use  without  paying  any- 
thing, has  been  often  felt  and  expressed  by 
the  judges,  and  a  mode  sought  by  which  the 
wrong  could  be  remedied." 

We  discussed  this  matter  so  fully  in  In- 
dian Mountain  Jellico  Coal  Co.  v.  Asheville 
Ice,  etc.  Co.  134  N.  C.  674,  47  S.  E.  116,  at 
pp.  679,  680,  that  it  is  not  improper  that  we 
should  reproduce  here  what  was  said  in  that 
case:  "Where  the  agreementfi  go  to  the 
whole  of  the  oonraderation  on  both  aides,  the 
promises  are  dependent,  and  one  of  them  is 
a  condition  precedent  to  the  other,  and  full 
performance  is  required  before  there  can  be 
any  recovery,  as  in  Lawing  v.  Rintles,  97  N. 
C.  360;  but  this  rule  does  not  apply  if,  for 
instan<)e,  work  has  not  been  done  or  materials 
furnished  in  strict  accordance  with  the  con- 
tract, provided  one  of  the  parties  has  received 
and  enjoyed  any  benefit  from  the  contract, 
and  certainly  not  unless  full  performance  is 
made  a  condition  precedent  to  payment.  The 
law  implies  a  promise  by  the  party  to  pay 
for  what  has  be^i  thus  received,  and  allows 
him  to  recover  any  damage  he  has  sustained 
bv  reason  of  the  breach,  for  this  is  exact 
justice.  The  language  of  the  Court  in  Brit^ 
ton  v.  Turner,  6  N.  H.  492,  26  Am.  Dec.  713, 
seems  to  fit  the  case:  'If,  where  a  contract 
is  made  of  such  a  character  that  a  party  actu 
ally  received  labor  or  materials,  and  thereby 
derived  a  benefit  and  advantage  over  and 
above  the  damage  which  has  resulted  from 
the  breach  of  the  contract  by  the  other  party, 
the  labor  actually  done  and  the  value  re- 
ceived furnish  a  new  consideration,  and  the 
law  thereupon  raises  a  promise  to  pay  to  the 
extent  of  the  reasonable  worth  of  such  excess. 
This  may  be  considered  as  making  a  new  case 
—one  not  within  the  original  agreement — and 
the  party  is  entitled  to  "recover  on  his  nei« 
case"  for  the  work  done — ^not  as  agreed,  but 
yet  accepted  by  the  defendant.'  In  McClay 
V.  Hedge,  18  la.  66,  the  Court,  by  Dillon,  J., 
referring  to  Britton  v.  Turner,  says:  'That 
celebrated  [470]  case  has  been  criticised, 
doubted  and  denied  to  be  sound,  yet  its  prin- 
ciples have  been  gradually  winning  their  way 
into  professional  and  judicial  favor.     It  is 
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bottomed  on  Justice  and  is  right  upon  prin- 
ciple, however  it  may  be  upon  the  technical 
and  more  illiberal  rules  as  found  in  the  older 
cases/    And  the  same  Court,  in  Wolf  v.  Gerr, 
43  la.  339,  states  it  to  be  the  settled  doctrine 
'that  a  party  who  has  failed  to  perform  in 
full  his  contract  may  recover  compensation 
for   the   part   perfo)rmed,    less   the   damages 
occasioned' by  his  failure.'    This  principle  is 
fully  sanctioned  by  the  authorities.     Cham- 
blee  V.  Baker,  95  K.  C.  98;  Simpson  v.  Caro- 
lina Cent.  R.  Co.  112  N.  C.  703;  Gorman  v. 
Bellamy,   82   N.   C.  496.     In   the   last  case 
cited  this  Court  said :    'The  inclination  of  the 
courts  is  to  relax  the  stringent  rules  of  the 
common  law,  which  allows  no  recovery  upon 
a  special  unperformed  contract  itself,  nor  for 
the  value  of  the  work  done,  because  the  spe- 
cial   excludes   an    implied   contract   to   pay. 
In  such  a  case,  if  the  party  has  derived  any 
benefit  from  the  labor  done,  it  would  be  un- 
just to  allow   him  to  retain   that   without 
paying  anything.    The  law,  therefore,  implies 
ji  promise  to  pay  such  remuneration  as  the 
benefit  conferred  is  really  worth.'    The  Court 
also  said,  in  Brown  v.  Morris,  83  N.  C.  257: 
'If  there  had  been  delivered  a  smaller  number 
of  bricks,  and  they  had  been   received  and 
used  by  the  defendant  without  objection,  we 
see  no  reason  why  the  plaintiff  would  not  be 
entitled   to  compensation   for   such   as  were 
delivered;  and  we  are  not  disposed  to  carry 
the  doctrine  that  a  partial  delivery  under 
an  agreement  to  deliver  a  definite  quantity 
or  number  of  goods  leaves  the  purchaser  the 
possession  and  use  of  such  as  are  delivered 
without  liability   to   the   seller,  beyond   the 
decided  cases,  and  will  treat  it  as  operating 
only  when  the  fliilure  to  deliver  is  willful  and 
without    legal    excuse.'     Monroe   v.    Phelps, 
8  El.  &  B.  739  [92  E.  C.  L.  739];  Read  v. 
Rann,  10  B.  &  C.  438   [21   E.  C.   L.   106]; 
Leonard  v.  Dyer,  26  Conn.  172,  68  Am.  Dec. 
382;  Home  v.  Batchdder,  41  N.  H.  86;  Bush 
V.  Jones,  2  Tenn.  Ch.  190;  Duncan  v.  Baker, 
21  Kan.  99;   Lamb  v.  Brolaski,  38  Mo.  51; 
Myer  v.  Wheeler,  65  la.  390 ;  Hansen  •▼.  Con- 
sumers' Steam-Heating  Co.  73  la.  77;  Minne- 
sota Lumber  Co.  v.  Whitebreast  Coal  Co.  160 
111.  85,  31  L.R.A.  529.    The  doctrine  is  well 
stated  and  supported,  by  the  citation  of  nu- 
merous authorities  in  9  Cyc.  686  and  687, 
note  15." 

We  have  quoted  copiously  from  the  prin- 
cipal authorities,  because  we  regard  the  ques- 
tion as  a  very  important  one,  entering,  as  it 
does,  into  our  daily  transactions,  both  large 
and  small.  It  will  be  seen  that  the  courts 
have  gradually  drawn  away  from  the  old  and 
rigid  rule  of  the  common  law  and  adopted  a 
principle  of  decision  more  in  harmony  with 
our  sense  of  justice  and  right.  It  must  be 
borne  in  mind,  as  held  in  Tussey  v.  Owen,  and 
the  other  cases  cited  above,  that  where  the 


contract  is  special  and  entire  the  price,  as 
fixed  by  it,  cannot  be  awarded  if  there  has 
not  been  strict  performance  by  the  party  who 
seeks  to  recover  it. 

[471]  There  is  evidence  in  this  case  that 
the  parties  treated  the  special  contract  as  at 
an  end  in  1910;  that  the  plaintiff  was  com- 
pelled  to  leave   the  land   by   the  testator's 
fault;  and  was  thereby  prevented  from  per- 
forming her  part  of  the  contract,  and  that 
intestate  was  willing  that  it  should  terminate 
them.    If  the  jury  shall  find  this  to  be  the 
case,  then  the  plaintiff  can  recover  the  rea- 
sonable worth  of  her  services,  but  her  cause 
of  action  would  have  accrued  to  her  at  the 
time  of  the  abandonment  and  would  be  barred. 
If,  on  the  contrary,  they  did  not  abandon  the 
contract,  or  treat  it  as  at  an  end,'  but  she 
relied  on  the  breach  of  it  by  him,  in  failing  to 
perform  his  part  of  it  and  by  his  conduct 
preventing  continued  performance  of  her  part 
of  it,  she  had  the  right  to  wait  until  the 
intestate's  death  before  suing  upon  the  con- 
tract for  its  breach,  especially  as  in  this  case 
it  was  stipulated  by  the  intestate  that  he 
would  devise  her  the  land,  which  could  not 
take  place  or  be  fulfilled  until  his  death,  as 
the  will  would  take  effect  from  that  time.    It 
appears  that  he  had  executed  a  will  devising 
her  the   property,   which   he   afterwards   re- 
voked, but  this  was  no  breach,  as  he  had  the 
full  time,  until  his  death,  to  perform.    Sup- 
pose she  had  sued  him  in  1910,  and  the  con- 
tract had  not  been  abandoned,  and  he  had 
answered  that  he  had  complied  with  his  un- 
dertaking, as  far  as  he  then  could,  by  making 
a  will  in  her  favor  as  to  the  land,  or,  if  ho 
had  not,  that  he  would  do  so,  and  claimed 
the  benefit  of  the  unexpired  period.     Could 
she  have  recovered?    We  are  of  the  opinion 
that,  under  the  principle  stated  in  Buffkin 
V.  Baird,  73  N.  C.  290,  and  Smith  v.  Cashie, 
etc.  R.  etc.  Co.  142  N.  C.  26,  54  S.  E.  788,  5 
L.R.A.(N.S.)    439,   there   is   a  phase   of   the 
case  which,  if  the  facts  are  found  by  the  jury 
to   present   it,  will   prevent   the  bar   of  the 
statute.     We  stated  in  Smith  v.  Cashie,  etc. 
R.  etc.  Co.  supra,  at  marg.  pp.  32,  33,  the 
four  remedies  for  the  breach  of  a  contract 
for  services,  and  among  them  that  the  party 
may  wait  until  the  end  of  the  term  and  then 
sue   the   delinquent   for   the   salary,    or   the 
amount  of  compensation  fixed  by  the  parties 
in    their    contract,    less,    in    that    case,    any 
amount  earned  in  the  meantime  by  the  plain- 
tiff, or  which  he  could  have  earned  by  reason- 
able effort,  and,  in  this  case,  and  as  to  this 
plaintiff,  less  the  cost  and  expense  of  perform- 
ing her  part  of  the  contract,  so  that  if  the 
plaintiff  has  chosen  to  treat  the  contract  as 
merely  breached   by   the   intestate,   and   has 
further  elected  to  wait  until  his  death   oc- 
curred  and   sue   for  the   full   compensation, 
which  would  be  the  equivalent  in  money  of 
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the  land  agreed  to  be  devised,  less  the  proper 
deduction  therefrom,  she  had  the  right  to  do 
so,  and  in  that  case  there  would  be  no  bar 
of  the  statute,  as  the  cause  of  action  did  not 
accrue  until  his  death. 

These  propositions  are  all  based  upon  the 
assumption  that  the  plaintiff  was  not  in  fault, 
but  was  at  all  times  ready,  able  and  willing  to 
perform  the  contract  on  her  part.  It  must  not 
be  supposed  that  when  defendant's  intestate 
breached  the  contract,  if  such  is  the  case, 
that  plaintiff  could  not  immediately^  renounce 
it  herself  and  sue  for  her  [472]  damages,  for 
that  was  her  right.  Smith  v.  Cashie,  etci  R. 
etc.  Co.  supra;  Hursey  v.  Surles,  91  S.  C.  284, 
74  S.  E.  618.  The  case  last  cited  decides  that 
where  a  person  who  has  agreed  for  a  valuable 
consideration  to  devise  or  bequeath  property, 
breaches  the  contract,  the  other  party  may 
elect  to  regard  the  contract  as  at  an  end  and 
sue  at  once  for  damages,  and  this  is  the  first 
remedy  stated  in  Smith's  case,  supra.  If  the 
contract  was  breached  in  1910,  we  see  nothing 
to  show,  as  the  evidence  now  is,  that  plaintiff 
made  any  election  to  sue  on  account  of  it,  but 
the  contrary  rather  appears.  If  both  had 
abandoned  the  contract,  as  we  have  said,  she 
was  bound  to  sue  then,  and  not  wait  for 
intestate  to  tender  performance  in  his  will, 
for  that  part  of  the  contract  was  annulled. 
On  the  question  whether  intestate's  conduct 
was  such  as  to  prevent  plaintiff  remaining 
with  him  and  performing  her  part  of  the 
contract,  we  refer  to  Prater  v.  Prater,  94 
S.  C.  267,  77  S.  E.  936. 

The  verdict  and  judgment  will  be  set  aside, 
and  the  case  submitted  to  another  jurv  to 
tlnd  the  facts  upon  which  the  defendant's  lia- 
bility depends,  as  there  was  substantial  error 
in   the  particulars  indicated. 

Xew   trial. 

CukBK,  C.J.  {concurring  in,  result). — 
When  the  Constitution  of  1868,  Art.  X,  sec. 
G,  in  accordance  with  the  sentiment  of  a  more 
enlightened  age,  abolished  the  common-law 
system  under  which  the  property  of  a  mar- 
ried woman  became  the  property  of  her  hus- 
band on  marriage,  it  provided  not  only  that 
all  property  which  she  had  at  the  time  of  the 
marriage  should  *'be  and  remain  the  sole  and 
separate  estate  and  property  of  such  female," 
but,  also,  that  she  should  retain  all  properly 
"to  which  she  may  after  marriage  become  in 
any  niiinner  entitled"  Xlius,  in  the  fullest 
and  most  explicit  manner,  the  earnings  of  the 
wife  after  marriage  were  guaranteed  to  her 
by  the  Constitution. 

It  is  true  that  now,  as  always,  the  husband 
is  entitled  to  the  services  and  societv  of  his 
wife,  and,  in  like  manner,  she  is  entitled  to 
the  services  and  society  of  her  husband;  but 
this  does  not  give  the  wife  ownership  of  the 
earnings  of  her  husband,  nor,  since  the  Con- 


stitution of  18G8,  has  it  given  the  ownership 
of  her  earnings  to  the  husband.  It  was 
doubtless  in  sheer  inadvertence  to  this  dis- 
tinction that  in  Syme  v.  Riddle,  88  N.  C.  463, 
this  Court  held  that  though  the  Constitu- 
tion was  as  alK)ve  quoted,  the  wife  could 
not  have  her  own  earnings  because  no  stat- 
ute of  the  Legislature  ,had  been  passed  to 
that  effect. 

In  Price  v.  Charlotte  Electric  Co.  the  ma- 
jority of  the  Court  held,  in  deference  to  Syrae 
V.  Riddle,  that,  not  only  the  earnings  of  the 
wife  from  taking  in  washing,  but  that  dam- 
ages for  her  loss  of  her  leg  and  physical  and 
mental  anguish  and  loss  of  time  belonged  to 
her  husband,  though  stating  that  the  con- 
trarv  was  held  in  other  States.  The  General 
Assembly,  at  its  session  shortly  thereafter, 
enacted  ch.  13,  I>aws  1913,  whic^^  provides 
[473]  as  follows:  **Tlie  earnings  of  a  mar- 
ried woman  bv  virtue  of  anv  contract  for  her 
personal  8er\'ice,  and  any  damages  for  per- 
sonal injuries,  or  other  torts  sustained  by  her. 
can  be  recovered  bj-  her  suing  alone,  and  such 
earnings  or  recovery  shall  be  her  sole  and 
separate  property  as  iully  a«  if  she  had  re- 
mained  unmarried" 

It  will  be  thus  seen  that  this  matter  has 
been  finallv  settled  in  accordance  with  the  ex- 
press  terms  of  the  Constitution,  which  gave  to 
the  wife  all  that  she,  "in  any  maimer,  might 
acquire  after  marriage.*'  The  right  of  a  wife 
to  her  earnings  does  not  depend  upon  the 
consent  of  the  husband,  as  was  held  in  Svme 
V.  Riddle,  Vmt  upon  the  Constitution  and  the 
statute  which  vests  her  earnings  in  her  as 
fully  as  the  husband  has  a  right  to  his.  As 
already  said,  thi.s  no  more  interferes  with 
the  liability  of  each  and  the  duty  of  each  to 
the  other  than  docs  the  constitutional  provi- 
sion that  the  wife  owns  her  property  free 
from  any  control  by  the  husband. 

NOTE. 

RnnminS  of  Statute  of  IiiaiitAtioBS 
asainst  Action  for  Servioos  Per* 
fonaed  in  Consideration  of  Oral 
Af^eoment  to  Compensate  by  Will, 

The  recent  cases  are  in  accord  with  the 
holding  in  Goodloe  v.  Goodloe,  116  Tenn.  262, 
8  Ann.  Cas.  112,  that  w^here  an  oral  agree- 
ment is  entered  into  whereby  oae  person 
promises  to  compensate  another  for  services 
rendered  or  to  1)c  rendei-ed  during  the  life 
of  the  former,  out  of  the  promisor's  estate 
after  his  death,  the  statute  of  limitations 
does  not  commence  to  run  until  the  agreement 
is  broken  by  the  death  of  the  promisor  with- 
out having  made  the  stipulated  provision. 
Quirk  v.  Bank  of  Commerce,  etc.  Co.  244  Fed. 
683;  Rogers  v.  Schlotterback,  167  Cal.  35, 
138  Pac.  729;  Norton  v.  McAlieter,  22  Colo. 
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App.  293,  123  Pac.  »t)3:  Hull  v.  Thorns,  S2 
Conn.  647,  74  AtL  025;  Banks  v.  Howard,  117 
lia.  94,  43  S.  K.  438;  Gordon  v.  Spollnian, 
145  Ga.  682,  89  S.  K.  749,  Ann.  Cas.  1918A 
852;  Benge  v.  Touts,  103  Ky.  79G,  174  S.  \V. 
510;  Walker  v.  Ganote  (Ky.)  110  S.  W.  689; 
McXamara  v.  Michigan  Trust  Co.  148  ^lich. 
346,  111  N.  W.  1006,  14  Detroit  Leg.  X.  250; 
In  re  Wagner  (Minn.)  163  X.  W.  975;  Up- 
dike V.  Ten  Broeck,  32  N.  J.  L.  105;  Cham- 
l)er8  V.  Boyd,  116  App.  Div.  208,  101  X.  Y.  S. 
I8U;  Freeman  v.  Brown,  151  N.  C.  Ill,  05  S. 
K.  743 ;  Uelsabeik  v.  Doub,  167  X.  C.  205,  83 
S.  E.  241,  L.R.A.1917A  1;  Raycraft  v.  Johns- 
ion,  41  Tex.  Civ.  App.  466,  93  S.  W.  237; 
l)ye»s  V.  Rowe  (Tex.)  177  S.  W.  1001;  Hen- 
derson T.  Davis  (Tex.)  191  S.  W.  358;  Hot- 
Hinpiller  v.  Hotsinpiller,  72  W.  Va.  823,  79 
S.  R.  936.  And  see  the  reported  case.  See 
also  Freeman  v.  Freeman,  65  111.  106;  Ed- 
wards V.  State,  184  Mass.  317,  68  X.  E.  342. 

But  where  the  promisor  abandons  the  agree- 
ment and  repudiates  the  promisee's  acts  and 
services  during  )iis  lifetime,  the  right  of 
action  accrues  at  the  time  of  the  repudiation 
and  the  statute  of  limitations  commences  to 
run  at  tliat  date.  Messier  v.  Messier,  34  R. 
I.  233,  82  Atl.  996.  To  the  same  effect  see 
Hoery  v.  Reed,  80  Kan.  380,  102  Pac.  846. 

The  rule  is  the  same  where  the  promisee 
is  compelled  to  abandon  the  contract  of  car- 
ing for  the  promisor  during  the  latter *s  life- 
time, because  of  the  promisor's  mistreatment, 
the  statute  of  limitations  l)eglnning  to  i-un 
from  the  dat«  of  the  abandonment  and  not 
from  the  promisor's  death.  Paul  v.  Snyder, 
52  Ind.  App.  291,  100  X.  E.  571. 

It  waa  held  in  Ga  Xun  v.  Palmer,  202  N.  Y. 
483,  96  X.  E.  99,  36  L.R.A.(X.S.)  922, 
reversing  139  App.  Div.  910,  123  X.  Y.  S. 
1117,  that  where  a  written  contract  was  en- 
tered into  wherebj'  one  person  was  to  render 
services  to  another  during  the  latter's  life, 
to  receive  a  monthly  allowance  and  a  specified 
sum  by  testamentary  provision,  a  cause  of 
action  for  breach  of  the  contract,  where  the 
promisor  discontinued  the  promisee's  serv- 
ices shortly  after  the  making  of  the  contract, 
accrued  at  once  as  far  aB  the  damages  for  the 
monthly  allowances  were  concerned;  and  the 
statute  began  to  operate  on  the  date  of  that 
breach.  But  with  reference  to  the  other  pro- 
vision of  the  agreement,  it  was  held  that  the 
fact  that  there  was  a  renunciation  of  the 
contract  by  the  promisor  before  her  death 
did  not  compel  the  promisee  to  terminate 
the  contract  relation,  but  that  she  could  at 
iier  option  treat  the  contract  as  broken  and 
sue  immediately  for  damages,  or  treat  the 
contract  sm  still  in  force  and  await  the  time 
for  final  performance  specified  in  the  con- 
tract, so  that  the  statute  did  not  commence  to 
run  until  that  event  happened. 
Ann.  Ca.«u  1918A— 58. 


CITT  OF  HUNTINGTON 

V. 

HUNTINGTON  WHARF  AND  STOR- 
AGE COMPANY. 

West  Virginia  Supreme  Court  of  Appeals- 
October  29,  1914. 

75  ?F.  Va.  183;  83  S.  E.  SOO. 


Mandamus    —    Dnties    Enforceable    -« 
Contract  Oblisation. 

Mandamus  does  not  lie  to  enforce  purely 
contractual  obligations.  ■ 

Contractnal  Dnty  to  Municipality. 

A  city,  by  ordinance,  leases  land  owned  by 
it  to  a  private  corporation  for  a  wharfage 
business,  and  therein  reserves  the  right,  with- 
in a  period  specified,  to  purchase  all  build- 
ings and  appliances  constructed  and  used  by 
the  lessee  in  the  business,  the  price  thereof 
to  be  fixed  by  appraisers,  two  chosen  by  each 
of  the  contracting  parties  and  the  fifth  by 
those  thus  selected.  The  city,  within  the 
time  limited,  elects  to  purchase,  and,  aft«r 
due  notice,  appoints  two  appraisers  to  act 
on  its  behalf;  but  the  lessee  declines  to  make 
any  selection  of  appraisers  or  to  consummate 
the  purchase. 

Held,  mandamus  is  not  the  proper  remedy 
to  compel  compliance  by  the  lessee  with  the 
provisions  of  the  ordinance  and  contract  re- 
lating to  such  purchase  by  the  city. 

[See  note  nt  end  of  tbis  case.] 

(Syllabus  bv  court.) 

Original  application  for  mandamus.  City 
of  Huntington,  petitioner,  and  Huntington 
Wharf  and  Storage  Company,  respondent. 
The  facts  are  .«<tated  in  the  opinion.     Writ 

KEPrSED. 

M'ilfhmft,  Scott  ds  Loveft  and  F.  M.  Lire- 
zey  for  petitioner. 

EnsloWf  Fitzpatrick  rf  Baker,  'S^eal  d- 
StrickHng,  Holt,  Duncan  d  Holt,  and  George 
«/.  McComaa  for  respondent. 

[183]  Lynch,  J. — Owning  land  suitable  for 
the  purpose,  and  being  authorized  by  char- 
ter to  establish  and  conduct  a  wharfage  busi- 
ness by  [184]  itself  or  its*  leasee,  the  city  of 
Huntington  in  1904  leased  the  land  to  the 
Huntington  Wharf  &  Storage  Company,  and 
authorized  it  to  conduct  a  wharf  and  storage 
business  for  a  period  of  fifty  years  thereafter, 
under  the  terms  and  conditions  of  a  munici- 
pal ordinance  passed  for  that  purpose.  Tliis 
controversy  arose  out  of  one  of  the  provisions 
of  the  contract  and  ordinance.  Both  provide 
that  at  the  expiration  of  the  first  ten  year 
period  the  city  could  elect  to  terminate  the 
lease  and  purchase  any  buildings  and  appli- 
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ances  constructed  and  used  by  the  storage 
company  in  the  operation  of  the  wharf;  the 
price  payable  to  be  determined  by  appraisers, 
of  whom  two  were  to  be  appointed  by  the  city, 
two  by  the  storage  company  and  the  fifth  by 
the  four  thus  selected,  the  finding  of  any  three 
of  whom  should  be  conclusive  as  to  the  re- 
quired price;  provided,  however,  that  the 
city  should  give  one  yearns  prior  notice  of  its 
intention  to  terminate  and  purchase,  and  it 
could  decline  to  pay  the  amount  of  the  ap- 
praisement, in  which  event  it  assumed  to  pay 
all  costs  and  expenses  so  incurred.  The  no- 
tice required  was  given,  and  the  city  selected 
two  appraisers  to  act  on  its  behalf;  but  the 
storage  company  declined  and  refused  to 
make  any  selection,  and  made  none.  To 
compel  compliance  with  the  contract,  the  city 
applied  to  this  court  and  obtained  an  alter- 
native writ  of  mandamus,  to  which  the  com- 
pany responded,  denying  the  right  of  the 
city  to  the  mandatory  enforcement  of  the 
contract. 

Three  grounds  are  assigned  why  the  per- 
emptory writ  should  not  issue:  that* the  con- 
tract lacks  mutuality;  that  mandamus  will 
not  lie  to  compel  parties  to  proceed  with  an 
arbitration;  and  that  mandamus  will  not  lie 
to  enforce  purely  contractual  obligations. 
We  deem  it  necessary,  however,  to  consider 
only  the  last  assignment,  believing  it  fatal 
to  petitioner's  contention. 

Except  where  public  interests  are  involved, 
the  doctrine  that  private  contracts  will  not 
be  specifically  enforced  by  mandatory  process 
is  so  well  established  that  citation  of  authori- 
ties seems  superfiuous.  Such  is  practically 
the  universal  rule.  Courts  uniformly  refuse 
to  enforce  purely  private  contracts  by  man- 
damus. Where  the  public  interests  [185]  are 
involved,  the  contract  may  be  thus  enforced. 
Section  28b  I.,  ch.  47,  Code,  authorizes  the 
writ  to  compel  the  public  service  corporations 
therein  named  to  comply  with  the  terms  of  a 
municipal  ordinance  granting  the  right  to  use 
its  streets  under  certain  conditions  to  rail- 
way, w^ater  and  telephone  companies  perform- 
ing public  functions.  Moundsville  v.  Ohio 
River  R.  Co.  37  W.  Va.  92,  16  S.  E.  514,  20 
L.R.A.  161;  Mason  v.  Ohio  River  R.  Co.  61 
\V.  Va.  183,  41  S.  E.  418;  High  on  Ex.  Rem. 
§  321 ;  Merrill  on  Mandamus  §  16.  The  func- 
tion of  a  writ  of  mandamus  is  to  enforce 
the  performance  of  duties  growing  out  of  the 
discharge  of  public  functions,  or  imposed 
by  statute,  or  in  some  respects  involving  a 
trust  or  official  duty.  Richmond  R.  etc.  Co. 
V.  Brown,  97  Va.  26,  32  8.  E.  775;  Carolina, 
etc.  R.  Co.  V.  Scott  County,  109  Va,  34,  63 
S.  £.  412.  But  where  the  rights  of  the  mu- 
nicipality rest  solely  upon  the  terms  of  a 
special  contract  involving  no  question  of  pub- 
lic trust  or  official  duty,  the  writ  will  be  re- 
fused. Parrott  v.  Bridgeport,  44  Conn.  180, 
26  Am.  Rep.  439;  High  on  Ex.  Rem.  §  25. 


Petitioner  contends,  however,  that  the  con- 
tract here  falls  within  the  rule  announced 
by  the  cases  cited,  in  that  it  provides  for  the 
performance  of  duties  in  which  the  public 
have  vital  interests.  With  that  contention 
we  do  not  agree.  The  contract  does  not  pur- 
port the  requirement  of  duties  which  concern 
the  public.  The  operation  of  a  wharf  does 
not  fall  within  the  general  public  obligations 
of  a  municipality.  It  is  not  a  governmental 
function.  On  the  contrary,  it  is  an  under- 
taking of  a  purely  private  character,  a  pri- 
vate business.  Nor  is  its  character  changed 
to  a  public  function  by  the  leasing*  of  the 
wharf  to  a  corporation.  It  continues  to  be 
private,  though  authorized  by  the  munici- 
pality under  legislative  grant.  Wigal  v. 
Parkersburg,  74  W.  Va.  26,  81  S.  E.  544, 
62  L.R.A.(N.S.)  465. 

Chicago  V.  Chicago  Telephone  Co.  230  111. 
157,  12  Ann.  Cas.  109,  82  N.  E.  607,  13  L.R.A. 
(K.S.)  1084,  clearly  notes  the  distinction 
between  cases  wherein  the  public  is  concerned 
and  cases  where  the  duties  are  due  primarily 
and  solely  to  the  municipality  as  a  corporate 
entity.  There  the  purpose  sought  was  to 
compel  the  telephone  company  to  file  with 
the  city  a  statement  showing  periodical  re- 
ceipts derived  from  the  public  service  in 
which  by  ordinance  the  company  was  permit- 
ted to  engage,  it  having  agreed  in  considera- 
tion of  the  franchise  to  pay  a  [186]  certain 
percentage  of  its  gross  earnings  into  the  city 
treasury.  The  court  stated:  ''It  cannot  be 
said  that  an  individual  citizen  has  any  in- 
terest in  the  filing  of  the  statement  at  all; 
nor  can  lie  have  any  interest  in  the  payment 
of  the  three  per  cent  required  by  the  ordinance 
to  be  paid  into  the  city  treasury,  except  the 
general  interest  that  the  sum  so  paid  would 
be  applied  on  the  payment  of  municipal  in- 
debtedness and  thus  tend  to  decrease  the 
burden  of  taxati<m.  It  cannot  be  seriously 
contended  that  there  exists  in  this  a  right  so 
clear  that  it  is  enforceable  by  mandamus.** 
Although  the  company  accepted  the  ordinance, 
and  agreed  to  perform  its  express  require- 
ments, the  court  further  held  ''from  that  time 
forth  it  became  a  contract  between  the  par- 
ties," and  refused  to  enforce  it  by  mandamus. 

The  mere  fact  that  one  of  the  parties  to  the 
contract  involved  was  a  municipal  corpora- 
tion, or  that  its  charter  authorized  it  to  en- 
gage in  the  business  or  to  empower  its  lessee 
to  do  so,  does  not  change  its  character.  It 
still  remains  a  private  contract.  It  is  th« 
business  in  which  the  municipality  engages 
that  determines  whether  it  la  essentially 
governmental  or  merely  discretionary  or  per- 
missive. As  no  legal  duty  required  petitioner 
to  engage  in  the  business  or  to  lease  its  prop- 
erty for  that  purpose,  the  general  rule  deny- 
ing remedy  by  mandamus  for  the  enforce- 
ment of  contracts  of  a  private  nature  must 
result  in  denial  ot  the  relief  sought  by  the 
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city.  Besides,  where  petitioner  has  an  ade- 
quate remedy  in  another  forum  for  the  en- 
forcement of  the  contract,  the  writ  will  be 
•denied.  See  Bristol  v.  Bristol,  etc.  Water 
Works,  19  R.  I.  413,  34  Atl.  359,  32  L.R.A. 
740;  Eau  Claire  v.  Eau  Claire  Water  Co.  137 
Wis.  517,  119  N.  W.  555;  Herrman  v.  Bab- 
cock,  103  Ind.  461,  3  N.  E.  142;  Farmington 
V.  Farmington  Water  Co.  93  Me.  192,  44  Atl. 
609 ;  Schroeder  t.  Gemeinder,  10  Nev.  355. 

Writ    refused. 

Peremptory  writ  refused. 

NOTE. 

Maiidamiia  aa  Remedy  in  Behalf  of 
MunleipaUty  to  Compel  Performance 
of  Contractual  Obligation* 

In  General, 

It  is  an  elementary  rule  that  a  duty  aris- 
ing from  a  private  contract  will  not  ordi- 
narily be  enforced  by  mandamus.  See  18 
R.  C.  L.  tit.  Mandam/U8  §  43.  And  the  fact 
that  the  one  charged  with  the  duty. is  a  pri- 
rate  corporation  does  not  alter  the  rule.  See 
the  notes  to  State  v.  Milwaukee  Medical  Col- 
lege, 8  Ann.  Cas.  407;  Chicago  v.  Chicago 
Telephone  Co.  12  Ann.  Cas.  109;  and  Koss  v. 
Michigan  United  Rys.  Co.  Ann.  Cas.  1912C 
885.  In  like  manner  the  rule  is  not  affected 
by  the  fact  that  the  one  to  whom  the  duty 
is  owing  is  a  municipal  corporation.  If  the 
act  required  by  a  contract  with  a  munici- 
pality is  not  of  itself  in  the  nature  of  a 
public  duty,  the  public  status  of  the  party 
to  whom  it  is  owed  does  not  invest  it  with 
the  character  of  a  public  duty  and  the  munici- 
pality is  not  entitled  to  enforce  its  perform- 
ance by  mandamus.  Chicago  v.  Chicago  Tele- 
phone Co.  230  III.  157,  82  N.  E.  607,  12  Ann. 
Cas.  109,  13  L.R.A.(N.8.)  1084;  People  v. 
Chicago,  etc.  R.  Co.  18  III.  App.  125,  afprmed 
118  III.  113,  7  N.  E.  824;  State  v.  Zanesville, 
etc.  Turnpike  Road  Co.  16  Ohio  St.  308.  And 
see  the  reported  case.  See  also  State  v.  New 
Orleans,  etc.  R.  Co.  37  La.  Ann.  589;  Kings- 
ton v.  Kingston  Electric  R.  Co.  25  Ont.  App. 
462. 

In  Chicago*  v.  Chicago  Telephone  Co.  supra, 
it  appeared  that  the  city  of  Chicago  granted 
to  a  telephone  company  the  privilege  of  using 
the  streets  on  condition  that  the  telephone 
company  should  make  a  semi-annual  report 
of  its  business  and  pay  to  the  city  three  per 
cent  of  its  gross  receipts.  This  was  held  to 
be  a  contract  between  the  telephone  company 
and  the  city,  in  no  way  involving  the  per- 
formances of  acts  in  the  nature  of  public 
duties  and  that  therefore  mandamus  would 
not  lie  to  compel  the  telephone  company  to 
perform  the  contract.  The  court  said:  "But 
in  the  case  at  bar  the  public  has  no  relations, 


through  the  ordinance,  with  appellee,  either 
contractual  or  otherwise.  It  eannot  be  said 
that  an  individual  citizen  has  an  interest  in 
the  filing  of  the  statement  at  all.  Nor  can 
he  have  any  interest  in  the  payment  of  the 
three  per  cent  required  by  the  ordinance  to 
be  paid  into  the  city  treasury,  except  the 
general  interest  that  the  sum  so  paid  would 
be  applied  on  the  payment  of  municipal  in- 
debtedness and  thus  tend  to  decrease  the  bur- 
den of  taxation.  It  cannot  be  seriously  con- 
tended that  there  exists  in  this  a  right  so 
elear  that  it  is  enforceable  by  numdamus. 
The  ordinanoe  in  this  case  prescribes  certain 
conditions  upon  which  the  city  of  Chicago, 
as  a  municipal  entity,  is  willing  to  permit 
appellee  to  use  its  streets,  and  parts  of  these 
conditions  are  that  appellee  shall  make,  semi- 
annually, a  report  of  the  business  done  by  it 
within  the  city  limits  for  the  previous  six 
months  and  pay  into  the  city  treasury  three 
per  cent  of  such  sum.  Appellee  accepted  this 
ordinance,  and  from  that  time  forth  it  be- 
came a  contract  between  the  parties.  A 
franchise  emanates  from  the  government  or 
sovereign  power,  and  where  a  corporation  is 
created  by  law,  with  power  to  use  the  streets 
of  the  city,  upon  the  consent  of  the  city, 
under  such  conditions  as  may  be  imposed, 
and  by  ordinance  such  consent  is  prescribed 
or  privilege  granted,  the  grant  by  the  city  is 
a  license  and  is  not  a  franchise.  When  such 
license  is  accepted  by  the  corporation  a  valid 
and  binding  contract  is  created  with  the 
municipality,  to  compel  the  performance  of 
which  mandamus  will  not  lie." 

In  State  v.  Zanesville,  etc.  Turnpike  Road 
Co.  16  Ohio  St.  308,  certain  county  commis- 
sioners sought  to  compel  the  defendant  com- 
pany to  repair  a  bridge  forming  a  part  of  the 
company's  road.  The  duty  on  the  part  of 
the  defendant  company  to  keep  the  bridge  in 
repair  was  based  on  a  contract  of  sale  of  the 
bridge  by  the  county  to  the  defendant  com- 
pany. By  a  statute  (Ohio  Code,  §  569)  the 
remedy  of  mandamus  is  limited  to  the  en- 
forcement of  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust,  or  station,  and  can  be 
allowed  only  on  the  information  of  the  per- 
son beneficiallv  interested.  The  court  held 
that  mandamus  would  not  lie,  saying: 
"Whether  the  corporate  duty  here  sought 
to  be  enforced  is  a  trust  within  the  meaning 
of  the  statute,  which,  with  proper  parties, 
can  be  enforced  by  mandamus,  is  a  question 
which  remains  undetermined  in  this  state  by 
any  reported  case,  and  as  the  view  which  we 
take  of  another  question  hereafter  to  be 
named  renders  it  unnecessarv  for  us  now  to 
pass  upon  it,  we  leave  it  where  we  find  it. 
The  other  question  referred  to  is  this:  Have 
the  relators  any  such  beneficial  interest  in 
the    performance    of   the    alleged    corporate 
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duty  as  entitles  them  to  prosecute  this  writ? 
We  have  already  determined  that  whatever 
rights  the  relators  may  have  under  Iheir 
alleged  contract,  they  must  enforce,  if  at  all, 
by  the  ordinary  course  of  law.  With  the 
obligations  of  the  turnpike  company,  arising 
out  of  contract,  we  have  now  nothing  to  do. 
The  relators  are  a  board  of  countv  commis- 
sioners,  and  in  that  character  alone  they  ap- 
pear in  this*  proceeding.  As  a  board  they  are 
an  administrative  body,  and  a  quasi  corpora- 
tion, with  certain  limited  powers  and  duties 
defined  by  law.  As  individuals,  the  members 
(•f  this  board  may  have  an  interest,  in  com- 
mon with  all  other  persons  domiciled  in  the 
state,  in  the  repair  of  this  bridge;  but  as  a 
board  of  commissioners,  what  interest  have 
they?  We  are  unable  to  find  any.  Boards 
of  county  commissioners  are  authorized  by 
law  to  levy  taxes  and  to  contract-  for  the 
building  of  bridges  in  their  several  counties, 
but  we  know  of  no  law,  and  we  have  been 
cited  to  none,  which  gives  them  any  power, 
supervision,  control,  or  care  over,  or  devolves 
on  them  any  responsibility  for,  the  bridges 
of  turnpike  companies." 

In  St.  Louis  V.  St.  Louis  Gaslight  Co.  70 
Mo.  60,  it  appeared  that  the  defendant  com- 
pany agreed  with  a  city  to  sell  its  gas  works 
to  the  city  witliin  twenty  years  after  a  cer- 
tain date  at  a  price  fixed  by  arbitrators  to 
be  chosen  by  the  city  and  the  company  in 
equal  numbers.  The  city  having  adopted  a 
resolution  to  purchase  the  plant,  appointed 
arbitrators  and  notified  the  company,  but 
the  company  refusing  to  appoint,  the  city 
instituted  a  suit  in  equity  to  compel  the  com- 
pany to  perform  the  contract.  It  was  held 
that  equity  would  not  compel  specific  per- 
formance of  a  contract  for  the  sale  of  prop- 
erty, the  price  of  which  was  to  be  fixed  by 
arbitrators  but  that  the  citv  could  bv  man- 
damus  compel  the  company  to  appoint  arbi- 
trators to  have  the  price  fixed  as  agreed. 

Contract  Arising  from  Franchitte. 

Where  a  contract  is  based  on  the  accept- 
ance of  a  franchise  granted  by  a  munit'ipal- 
ity  which  involves  the  performance  of  cer- 
tain duties,  the  person  or  corporation 
accepting  the  franchise  may  be  compelled 
to  perform  those  duties  by  a  writ  of  man- 
damus at  the  instance  of  the  municipal- 
ity. Montgomery  v.  Capital  City  Water  Co. 
02  Ala.  361,  0  So.  330;  Bienville  Water  Sup- 
ply Co.  V.  Mobile,  112  Ala.  260,  20  So.  742,  33 
L.R.A.  50,  57  Am.  St.  Rep.  28;  People  v.  Chi- 
cago, etc.  R.  Co.  07  III.  118;  People  v.  Subur- 
ban R.  Co.  178  111.  504,  53  X.  E.  340,  40 
L.R.A.  650;  Indianapolis,  etc.  R.  Co.  v.  Law- 
renceburg,  37  Ind.  480;  Seymour  Water  Co. 
V.  Seymour,  163  Ind.  120^  70  N.  E.  514; 
State  V.  Marion  Light,  etc.  Co.  174  Ind.  022, 


02  X.  E.  731;  Le  Mars  ludfpendent  School 
Dist.  V.  Le  Mars  City  Wafer,  etc.  Co.  131 
la.  14,  107  X.  W.  044*  10  L.R.A.(X.S.)  859; 
Potwin  Place  v.  Topoka  U.  Co.  51  Kan.  609, 
33  Pac.  300,  37  Am.  St.  Rep.  312;  Topeka 
V.  Topeka  Water  Co.  58  Kan.  340,  40  Pac. 
70;  I>etroit  v.  Ft.  Wayne,  etc.  R.  Co.  95 
Mich.  456,  54  N.  W.  058,  35  Am.  St.  Rep. 
580,  20  L.R.A.  70;  Grosse  Pointe  Tp.  v.  De- 
troit, etc.  R.  Co.  130  Mich.  363,  00  N.  W.  42, 
0  Detroit  Leg.  N.  80;  Lansing  v.  LanMii*; 
City  Electric  By.  Ce.  100  Mich.  127,  66  N. 
W.'OSI;  Ross  Tp.  v.  Michigan  United  Rys. 
Co.  165  Mich.  28,  Ann.  (  hp.  1012C  885,  m 
X.  W.  358,  18  Detroit  I^g.  N.  41;  Chicape, 
etc.  R.  Co.  v.  State,  47  Xeb.  540,  66  X.  W. 
024,  53  Am.  St.  Kep.  .>.i7,  41  L.R.A.  4S1: 
Rutherford  v.  Hudson  River  Traction  Co.  73 
X.  J.  L.  227,  03  Atl.  84:  Pleasantville  v. 
Atlantic  City,  etc.  Traction  Co.  76  N.  J.  L. 
270,  68  Atf.  60;  Oklahoma  City  v.  Okla- 
homa R.  Co.  20  Okla.  1,  93  Pac.  48, 
16  L.R.A.(N.S.)  651;  Monongahela  City 
v.  Monongahela  Electric  Light  Co.  12  Pa.  Co. 
Ct.  520;  Richmond,  R.  etc.  Co.  v.  Brown,  97 
Va.  26,  32  S.  E.  775.  Sec  also  Easton  v.  I^- 
high  Water  Co.  97  Pa.  St.  564.  Oomparr 
People  V,  Chicago,  etc.  R.  Co.  18  III.  App. 
125,  agirmed  118  111.  113,  7  N.  E.  116;  Ex- 
celsior V.  Minneapolis,  etc.  Suburban  R.  Co. 
108  Minn.  407,  17  Ann.  Cas.  650,  120  X.  W. 
526,  122  X.  W.  486,  133  Am.  St.  Rep.  455,  24 
L.RJ^.(X.S.)  10:«;  Xewark  v.  North  Jersev 
St.  R.  Co.  73  X.  J.  L.  265,  62  Atl.  1003 ;  State 
V.  Cleveland  Electric  R.  Co.  8  Ohio.  Cir.  Dih-. 
474,  16  Ohio  Cir.  Ct.  200 ;  Kingston  v.  Kinjjv 
ton  Electric  Co.  25  Ont.  App.  462. 

The  court  in  People  v.  Suburban  R.  Co. 
178  III.  604,  63  N.  E.  340,  40  L.R.A.  650. 
commented  on  the  rule  as  follows:  "It  is 
urged  that  the  writ  is  here  sought  to  \te 
availed  of  for  the  purpose  of  securing  the 
fulfilment  of  the  terms  and  conditions  of  a 
private  contract,  and  that  it  is  fundamental 
law  that  mere  contract  obligations  «annot  be 
enforced  by  mandamus.  The  appellee  is  a 
quasi  public  corporation.  The  sovereign 
power,  when  granting  a  public  franchise  to 
corporations  of  that  character,  may  declare 
that  certain  acts,  in  the  nature  of  duties  to 
the  public,  shall  be  performed  by  the  cor- 
poration to  or  upon  wh«m  the  franchise  is 
conferred,  and  may  provide  that  the  investi- 
ture of  the  franchise  shall  be  conditional' 
upon  the  acceptance  of  the  burden  of  per- 
forming such  acts  or  service.  It  is  now  well 
settled  that,  when  there  ift  a  grant  and  ac* 
ceptance  of  a  public  franchise  involving  the 
performance  of  such  acts  or  service,  the  cor- 
poration accepting  the  fran^^hise  may  be  com- 
pelled by  the  writ  of  mandamus  to  perform 
the  duty  so  enjoined  by  the  grant,  and  con- 
sented to  by  the  acceptance  thereof.  .  .  . 
The   fact   that   the  ordinance   requk-ed   that 


HUNTINGTON  v.  HUNTINGTON  WHARF,  ETC.  CO. 

7J  IV.  Va.  18S. 


917 


th«  company  should  furuiaily  accept  it  as 
cunditioned  had  no  etroc't  to  render  the  grant 
a  mere  private  contract.  The  state,  through 
the  village  as  its  representative,  was  acting, 
und  the  power  which  was  exercised  by  the 
village  was  that  of  the  sovereign.  That  which 
the  ordinance  required  the  company  should 
do  and  should  consent  to  do  did  not  become 
mere  contract  obligations  on  the  part  of  the 
company  to  perform  acts  beneficial  to  the 
Aillage.  The  village,  as  a  corporate  entity, 
had  no  interest  whatever  in  the  acts  to  be 
I>e^formed.  Compliance  with  the  ordinance 
in  the  respect  under  consideration  was  not 
Ijfneficial  to  the  village  in  its  corporate  ca- 
pacity, but  was  a  duty  to  the  public,  to  be 
performed  by  the  company  for  the  benefit  of 
the  public.  There  is  nothing  in  the  nature 
of  that  duty  rendering  it  impracticable  to 
enforce  the  performance  of  it  by  the  writ  of 
mandamus,  and,  in  our  view,  the  writ  may  be 
invoked  to  secure  ob-^ervatiou  by  the  respond- 
ent company." 

In  Richmond  R.  tto.  Co.  v.  Krown,  97  Va. 
26.  32  S.  E.  77.K  it  was  said:  "It  is  an 
important  principle  conbtitutiug  a  distin- 
<;ui8hing  feature'  of  mandamus,  that  it  does 
not  lie  to  enforce  mere  contractual  duties. 
Its  proper  employment  is  to  enforce  the  per- 
formance of  dutie**  incumbent  by  law  upon 
the  person  or  body  against  whom  the  coercive 
power  of  the  court  is  invoked.  Rights  of  a. 
private  or  personal  nature,  and  obligations 
resting  entirely  upon  contract,  not  involving 
«iy  question  of  trust  or  of  official  duty,  caji- 
not  be  enforced  by  mandamus.  In  other 
words,  the  writ  of  mandamus  cannot  be  sub- 
^tituted  for  a  decree  for  specific  performance 
of  duties  other  than  those  growing  out  of 
public  relations,  or  such  as  are  clearly  im- 
posed by  statute,  or  in  some  respects  involv- 
ing a  trust.  2  Spell.  Extr.  Relief,  §  1379. 
.  .  .  There  is  no  contract  with  the  de- 
fendant in  error  that  he  is  asking  to  have 
enforced,  nor  is  the  order  of  the  county  court 
of  Henrico  a  contract  with  the  plaintiff  in 
error,  except  in  the  sense  that  the  charter  of 
private  corporation  is  a  contract  between  the 
state  and  corporation  for  the  benefit  of  those 
who  are  entitled  to  have  performed  the  du- 
ties imposed  by  the  charter.  As  already  seen, 
one  of  the  stipulations  of  the  act  of  incor- 
poration was  that  the  plaintiff  in  error  might 
build  its  railway  upon  the  highways  of  Hen* 
rico  county,  upon  such  terms  and  conditions 
as  the  judge  of  that  county  should  prescribe. 
When,  therefore,  tlio  order  of  October  14, 
1806,  was  entered,  prescribing  those  terms 
and  conditions,  and  in  pursuance  thereof  the 
road  was  built  and  equipped,  those  terms 
and  conditions  became,  so  far  as  .their,  bind- 
ing force  and  effect  was  concerned,  as  mw:h 
a  part  of  the  organic  law  of  the  company 
as  if  they  had  been  embodied  in  the  act  of 


incorporation.  The  very  life  of  the  fran- 
chise in  the  county  is  derived  from  the  judge 
of  the  county  court,  without  whose  consent, 
by  the  e.xpre88  terras  of  the  act  of  incorpora- 
tion, the  plaintiff  in  error  oould  not  have 
constructed  its  railway  upon  the  highways 
of  the  county." 

In  International  Water  Co.  v.  El  Paso,  51 
Tex.  Civ.  App.  321,  112  S.  W.  816,  it  ap- 
peared  that  a  city  granted  a  franchise  to 
supply  the  city  and  its  inhabitants  with  wa- 
ter. By  the  terms  of  the  franchise,  the  per- 
son accepting  the  same  agreed  to  furnish  the 
consumers  of  the  city  with  water  at  a  certain 
price  stated  in  the  ordinance,  which  price 
was  based  on  the  amount  of  water  consumed, 
aiid  not  on  the  cost  of  connecting  the  con- 
sumer's premises  with  the  system  and  mains. 
The  frauchiiie  was  subsequently  assigned  to 
the  defendant  water  company.  On  its  re- 
fusal to  lay  connecting  pipes  as  provided  by 
the  franchise  to  the  premises  of  one  of  the 
inhabitants  of  the  city,  unless  he  paid  the 
expense  thereof,  the  city  instituted  manda- 
mu!;^  proceedings  to  compel  the  defendant  to 
do  so.  The  court  said:  ''It  is  to  be  borne 
in  mind,  in  the  application  of  the  principle 
under  discussion,  that  the  existing  legal  rem- 
edy relied  upon  as  a  bar  to  interference  by 
mandamus  must  not  only  be  an  adequate 
remedy  in  the  general  sense  of  the  term,  but 
it  must  be  specific  and  appropriate  to  the 
particular  circumstances  of  the  case;  that  is, 
it  must  be  such  a  remedv  as  affords  relief 
upon  the  very  subject-matter  of  the  contro- 
versy, and  if  it  is  not  adequate  to  afford  the 
party  aggrieved  the  particular  right  which 
tlie  law  accords  him,  mandamus  will  lie,  not- 
withstanding the  existence  of  such  other  rem- 
edy'. The  city  of  El  Paso  had  the  right  and 
was  the  proper  party  to  enforce  the  per- 
formance of  the  duties  arising  under  the  con- 
tract made  with  it,  and  to  protect  the  right 
of  its  citizens  thereunder.  It  had  the  right 
to  have  the  respondent  perfoim  the  specific 
dutv  which  the  latter  had  assumed  in  the 
interest  of  the  public,  and  could  not  be  re- 
quired to  construct  such  connections  itself, 
and  look  to  respondent  for  reimbursement, 
no  such  remedy  having  been  provided  in  the 
contract," 

It  was  held  in  People  v.  Suburban  R.  Co. 
178  111.  504,  o3  X.  E.  349,  49  LJI.A.  650, 
that  where  a  municipality  by  an  ordinance 
granted  a  suburban  railway  company  the 
right  to  use' its  streets  in  consideration  that 
the  fare  between  the  village  and  points  in  the 
city  should  not  exceed  a  certain  rate,  the 
agreement  was  for  the  benefit  of  the  public 
and  any  citizen  of  the  village  might  by  man- 
damus compel  the  performance  of  the  con- 
dition imposed  by  the  ordinance. 

In  Ross  Tp.  V.  Michigan  United  Rye.  Co. 
165  Mich.  28,  Ann.  Gas.  1912C  886,  130  N.  W. 
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358,  18  Detroit  Leg.  N.  41,  it  appeared  that 
the  township  gave  its  consent  to  the  defend- 
ant railway  company  to  construct  an  electric 
railway  along  the  highways  of  the  township 
in  consideration  of  which  the  defendant  com- 
pany  agreed  to  charge  a  certain  rate  of  fare 
betw^een  points  of  the  town,  and  to  stop  for 
passengers  on  signal.  It  was  held  that  these 
obligations  could  be  enforced  by  mandamus  at 
the  suit  of  the  township  authorities. 

Where  a  city  grants  a  franchise  to  a  cor* 
poration  in  consideration  of  which  grant  the 
corporation  agrees  to  furnish  heat  for  a 
public  library  building,  the  city  may  compel 
the  corporation  by  mandamus  to  furnish  heat 
as  agreed.  State  t.  Marion  Light,  etc.  Co. 
174  Ind.  622,  92  N.  E.  731. 

In  Rutherford  v.  Hudson  River  Traction 
Co.  73  N.  J.  L.  227,  63  Atl.  84,  it  appeared 
that  a  traction  company  agreed  to  pave  a 
certain  street  in  consideration  of  an  ordinance 
accepted  by  its  predecessor  giving  it  the  right 
to  locate  tracks  in  such  street.  The  court  in 
deciding  that  mandamus  was  the  proper 
remedy  to  enforce  the  agreement  said:  "But, 
again,  it  is  in  our  opinion  erroneous  to  treat 
such  a  municipal  consent,  and  the  acceptance 
thereof  by  the  street  railway  company,  as 
imposing  obligations  of  no  other  or  higher 
character  than  those  that  result  from  the 
ordinary  contract  inter  partes.  The  par- 
ticipants in  this  transaction  are  a  branch  of 
the  lawmaking  power  of  the  state,  on  the 
one  hand,  and  a  corporation  organized  for* 
public  purposes,  on  the  other.  The  subject 
of  the  treaty  is  a  matter  of  purely  public  con- 
cern. The  company,  under  the  first  section 
of  the  general  act  (Pamph.  L.  1893,  p.  302; 
Gen.  Stat.  p.  3236),  acquires,  upon  its  in- 
corporation, the  power  and  capacity  to  con- 
struct street  railway  lines  anywhere,  but 
without  the  privilege  of  constructing  them  in 
any  particular  street,  that  privilege  being 
conditioned  upon  the  consent  of  the  munici- 
pality immediately  concerned.  The  statute 
(section  7)  prescribes  that  the  consent  of  the 
municipality  shall  be  granted  by  its  legis- 
lative body,  or,  as  the  statute  puts  it,  the 
'governing  body;'  that  this  shall  be  done 
after  a  public  hearing,  following  published 
notice;  that  in  form  the  consent  shall  be 
either  a  resolution  or  an  ordinance,  terms 
that  are  appropriate  to  the  action  of  a  law- 
making body.  The  lawful  restrictions'  that 
are  to  be  made  in  the  interest  of  the  public 
indicate,  likewise,  a  legislative  act.  In  short, 
the  statute,  as  we  take  it,  plainly  imports 
that  the  common  council  or  other  governing 
body  of  the  municipality  is  to  perform  a 
legislative  function  in  granting  a  special 
user  of  the  public  highway  to  a  traction  com- 
pany, and  in  setting  bounds  and  limits  to 
its  user  and  imposing  conditions  thereon; 
while,  on  the  t)ther  hand,  the  traction  com- 


pany likewise  is  dealt  with  as  a  public  agen- 
cy, and  not  a  mere  private  entity;  in  its 
application  to  the  council  it  not  only  seeks 
an  opportunity  for  private  profit,  but  it  ten- 
ders itself  a  volunteer  to  the  public  8er\'ice, 
offering  to  embark  the  capital  of  its  stock- 
holders in  a  public  improvement  and  to  as- 
sume correlative  duties.  The  proceeding  has 
for  its  purpose  the  completion  of  the  general 
'charter'  of  the  company  by  the  acquisition 
of  a  local  'franchise.'  It  results  that  wben 
the  franchise  is  granted,  subject  to  conditi(«is 
and  restrictions,  and  when  the  traction  com- 
pany proceeds  to  lay  its  tracks  in  the  street 
and  run  its  cars  thereon,  that  property  and 
those  franchises  become  impressed  with  a 
public  use  that  imposes  the  duty  upon  every 
successive  holder  to  serve  the  public  in  ac- 
cordance with  the  terms  of  the  original 
grant." 

Where  a  city  granted  a  franchise  to  a  wa- 
ter company  on  the  condition  that  it  should 
supply  water  to  the  schools  free  of  charge, 
it  was  held  that  an  independent  school  dis- 
trict coextensive  with  the  boundaries  of  the 
city  could  bring  mandamus  to  compel  the 
water  company  to  comply  with  the  ordinance 
granting  the  franchise.  Le  Mars  Independent 
School  Dist.  V.  LeMars,  etc.  Water  Co.  131 
la.  14,  10  L.R.A.(N.S.)   859,  107  X.  W.  944. 

In  Richmond  R.  etc.  Co.  v.  Brown,  97  Va. 
26,  32  S.  £.  775,  it  appeared  that  the  defend- 
ant railway  company  in  consideration  of  the 
privilege  given  it  by  a  city  to  construct  and 
operate  a  street  railway,  agreed  to  transfer 
passengers  from  one  of  its  lines  to  another 
line  for  a  single  fare.  In  holding  that  man- 
damus was  the  proper  remedy  to  compel  the 
defendant  to  carry  out  its  obligation,  the 
court  said:  "If  the  defendant  in  error  was 
entitled  as  alleged,  to  the  transfer,  it  is  mani- 
fest that  a  suit  at  law  for  damages  for  a 
failure  to  perform  that  duty  was  not  an 
adequate  remedy,  and  would  not  actually 
compel  the  performance  of  the  duty  in  ques- 
tion: The  wrong  suffered  was  a  constantly 
recurring  and  continual  one,  and,  whatever 
may  ha%'e  been  the  result  of  repeated  suits 
for  damages,  the  remedy  ^vas  not  as  conven- 
ient, as  beneficial,  or  as  effective  as  the  pro- 
ceeding by  mandamus."  But  it  was  held  in 
Newark  v.  North  Jersey  St.  R.  Co.  73  N 
J.  L.  265,  62  Atl.  1003,  under  similar  con- 
ditions, that  mandamus  would  not  lie  to 
compel  a  railway  company  to  give  transfers 
to  its  passengers  within  the  municipality. 
The  court  said:  **The  claim  of  the  citv  is 
based  upon  its  construction  of  the  municipal 
ordinances.  We  have  not  been  able  to  find 
that  these  ordinances  possess  any  legislative 
force  with  regard  to  the  matter  now  in  dis- 
pute, viz.,  the  fare  which  the  company  may 
collect  for  transportation.  Their  effi<»cy  ia 
derived  wholly  from  the  assent  of  the  com- 
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pany  thereto,  given  as  a  condition  on  whicli 
certain  privileges  vere  granted  by  the  city. 
These  ordinances  and  the  assent  constituted 
a  contract.  Jersey  City  v.  Jersey  City,  etc. 
R.  Co.  70  N.  J.  L.  360,  57  Atl.  445.  The 
benefits  of  this  contract  are  to  be  enjoyed, 
not  by  the  city  in  its  corporate  capacity,  but 
by  the  individual  passengers  within  the  city 
limits.  The  rights  thus  created  are  essen- 
tially private,  and  their  denial  may  be  made 
the  subject  of  a  private  action." 

In  Kingston  v.  Kingston  Electric  R.  Co.  25 
Ont.  App.  462,  it  appeared  that  the  defendant 
company  entered  into  a  contract  with  the 
plaintiff  municipality  to  run  its  cars  in  certain 
streets  at  certain  hours.  The  contract  was 
validated  by  the  legislature  of  Ontario.  On 
the  refusal  of  the  corporation  to  run  cars 
on  a  certain  street  as  agreed  the  municipality 
sought  to  compel  the  defendant  to  do  so  by  a 
writ  of  mandamus.  In  holding  that  manda- 
mus would  not  lie  the  court  said:  "Granting 
that  a  public  right  may  arise  out  of  a  private 
contract  and  be  enforceable  by  means  of  the 
prerogative  writ  of  mandamus  the  public 
duty  is  owed  to  the  public  and  not  necessa- 
rily to  the  party  to  the  contract.  The  latter 
must  for  the  purpose  of  obtaining  the  writ  be 
able  to  show  that  he  is  directly  interested  in 
the  fulfilment  of  the  public  duty  not  as  a 
party  to  the  contract  but  as  one  of  tlie  public. 
But  in  this  case  any  public  detriment  result- 
ing from  the  defendants*  default  is  suffered 
by  those  of  the  public  who  desire  to  make  use 
of  the  portion  of  the  line  in  question  and  not 
by  the  municipal  corporation  represented  by 
the  plaintiffs." 

It  was  held  in  Excelsior  v.  Minneapolis, 
etc.  Suburban  R.  Co,  lOS  Minn.  407,  17  Ann. 
Cas.  550,  120  N.  W.  526,  122  N.  W.  486,  24 
L.R.A.(N.S.)  1035,  133  Am.  St.  Rep.  4.)5,  that 
mandamus  would  not  lie  to  compel  a  street 
railway  company  to  stop  at  a  certain  grade 
crossing  where  the  railway  company  was  not 
strictly  a  street  railway  but  passed  through 
several  villages.  The  court  said :  "We  are  of 
opinion  that  the  contract  with  the  village  un- 
der which  defendant  operated  its  lines  did  not 
authorize  the  ordinance.  It  is  obvious  that 
section  8  must  be  reasonably  construed.  It 
is  clear  that  the  provisions,  literally  con- 
strued, would  be  void.  An  ordinance  may 
require  under  given  conditions  that  a  street 
ear  must  stop  at  the  end  of  any  block,  or  at 
the  middle  of  long  blocks,  or  at  railroad 
crossings,  or  at  places  where  fire  engines 
may  suddenly  emerge.  But  a  requirement 
that  a  car  must  stop  at  every  point  at  which 
a  passenger  may  wish  to  enter  or  alight 
would  be  destructive,  not  only  of  the  purposes 
for  which  the  corporation  was  a\ithorized  to 
transact  business,  but  would  also  completely 
demoralize  traffic,  and  would  be,  the  authori- 
ties generally  agree,  without  le<^a]  force.    It 


is  equally  clear  that  a  proper  construction  of 
the  cliarter  provisions  must  have  reference 
to  the  situation  as  a  whole,  and  be  deter- 
mined with  due  regard  to  all  relevant  cir- 
cumstances. The  subject  is  not  to  be  re- 
garded from  a  narrow  or  local  point  of  view. 
The  reasonableness  of  an  ordinance,  it  is  ele- 
mentary, is  a  question  of  public  policy.  Pub- 
lic policy  necessarily  involves  a  consideration 
of  a  number  of  important  facts  appearing  on 
this  record.  One  of  these  considerations  is 
that  the  respondent  company  has  a  somewhat 
anomalous  legal  status.  Under  the  charter 
provisions  which  have  been  herein  quoted,  it 
would  appear  to  be  a  street  railroad.  In 
Minneapolis,  etc.  Suburban  R.  Co.  v.  Manitou 
Forest  Syndicate,  101  Minn.  132,  112  X.  W. 
13,  supra,  however,  it  was  held  that  defend- 
ant was  not  a  mere  street  railroad  company,, 
but  was  organized  to  construct  and  operate 
interurban  railroads  from  place  to  place,  and 
as  such  had  the  right  to  exercise  the  power 
of  eminent  domain.  A  construction  which 
would  give  to  special  legislation  by  a  village 
or  city  an  effect  which  would  render  nuga- 
tory rights  exercisable  under  general  laws 
would  be  subject  to  obvious  and  substantial 
objections." 

In  LouMiana,  prior  to  1888,  the  courts  did 
not  allow  the  writ  of  mandamus  bv  a  mu- 
nicipality  to  compel  corporations  to  perform 
obligations  arising  out  of  contract.  State 
V.  New  Orleans,  etc.  R.  Co.  37  La.  Ann.  589. 
The  rule  was  changed  by  statutory  enactment 
(Act  133  of  1888)  which  provides  that  cor- 
porations contracting  with  a  municipality  to 
perform  duties,  in  consideration  of  privileges 
given  by  the  municipality,  may  be  compelled 
by  mandamus  to  perform  such  duties;  but 
the  contract  on  which  the  obligation  is  based 
must  be  so  certain  and  the  duties  to  he  per- 
formed so  particularized  that  the  duty  im- 
posed by  the  court  in  decreeing  the  execution 
of  the  contract  can  be  readily  ascertained. 
State  V.  New  Orleans,  etc.  R.  Co.  42  La.  Ann. 
138,  7  So.  226:  State  v.  New  Orleans,  etc.  R. 
Co.  42  La.  Ann.  650,  70  So.  606,  affirmed 
167  tJ.  S.  219,  15  S.  CI.  581,  89  U.  S.  (L.  ed.) 
679;  State  v.  New  Orleans,  etc.  R.  Co.  44 
La.  Ann.  1026,  11  So.  709,  affirmed  52  La. 
Ann.  1570,  28  So.  111.  Tlie  court  in  State 
V.  New  Orleans,  etc.  R.  Co.  42  La.  Ann.  138, 
7  So.  226,  supra,  gave  the  reason  for  the 
enactment  of  the  statute  and  constriied  it 
as  follows:  "The  language  of  the  section  is 
not  entirely  free  from  ambiguity  and  a  proper 
construction  of  its  true  meaning  may  be 
facilitated  by  considering  the  cause  which 
induced  the  legislature  to  enact  it.  Civil 
Code,  art.  18.  It  is  asserted  bv  relator's 
counsel,  and  we  believe,  that  the  propriety 
and  usefulness  of  that  legislation  grew  out 
of  the  decision  of  this  court  in  the  cas**  of 
State  T.  New  Orleans,  etc.  R.  Co.  37  La.  Ann. 
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5S0.  In  that  case  the  city  applied  for  a 
writ  of  mandarnuB  to  compel  the  defendant 
company  to  make  certain  repairs  to  a  street 
in  the  city,  to  which  it  had  bound  itself  by 
contract.  The  writ  was  refused,  on  the  main 
unround  that  *the  writ  of  mandamus  does  not 
lie  to  compel  corporations  to  perform  obliga- 
tions arising  simply  from  contract.'  From 
the  leading  idea  which  prompted  the  kct,.it  is 
quite  apparent  that  its  object  was  to  extend 
the  application  of  the  writ  as  a  remedy  for 
the  enforcement  of  contract  obligations 
against  corporations*,  and  thus  to  supple- 
ment the  absence  of  such  power  as  indicated 
bv  that  decision.  The  court  had  said  that, 
from  the  nature  of  the  writ  of  mandamus, 
and  under  the  rules  of  the  law  then  in  force, 
which  controlled  and  restricted  its  applica- 
tion, it  could  not  be  invoked  as  a  remedy  to 
coerce  a  corporation  to  comply  with  its  con- 
tract obligations;  and  such  was  the  law  up 
to  the  enactment  of  Act  133  of  1888.  Under 
itd  terms,  such  obligations,  contractual  or 
otherwise,  as  are  enumerated  in  the  act 
may  now  be  enforced  by  means  of  the  writ 
of  mandamus.  But  the  statute  goes  no  fur- 
ther, and  it  does  not  purport  to  disturb  any 
other  judicial  construction  or  exposition  of 
the  nature  and  scope  of  the  writ  of  manda- 
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Time    —    Computation    —    '*From**    as 
Word  of  Ezolnsion. 

When  a  period  of  time  is  to  be  recikoned 
from  a  certain  day.  the  day  from  which  the 
time  is  to  be  reckoned  is  excluded  from  the 
computation. 

[See  note  at  end  of  this  case.] 

''To^  mm  Word  of  Ezolvsion. 

Gen.  Laws  3900,  c.  275,  §  3,  provides  that 
there  shall  be  a  vacation  of  the  superior  court 
from  the  second  Monday  in  July  to  the  third 
Monday  in  September  of  each  year,  and  sec- 
tion 11  provides  that  in  vacation  the  superior 
court  shall  not  hear  jury  trials.  Chapter  32, 
§  12,  provides  that  whenever  time  is  to  be 
reckoned  from  any  day  such  day  shall  not  be 
included  in  the  computation.  It  is  held  that 
as  the  word  *'to,"  like  the  word  "from,"  is 
generally  a  word  of  exclusion,  and  as  chapter 


275.  §  2,  requires  the  superior  court  to  hold 
sessions  at  certain  points  on  the  third  Mon- 
day in  September,  the  superior  court  may 
hear  jury  trials  on  the  second  Monday  in 
Julv. 

[See  2   Ann.   Cas.   518:    78  Am.   St.  Rep. 
380.] 
Street  Railways  —  Comtribntory  Kesli- 

eence  »  Duty  of  Automobile  Driver 

at  Crossine. 

A  motorist  about  to  cross  street  railway 
tracks  is  l)ound  to  look  along  the  track  im- 
mediately before  driving  upon  it. 

[See  generally  Ann.  Cas.  1916E  673.] 


In  an  action  for  personal  injuries  received 
by  a  motorist  and  for  injuries  to  his  automo- 
bile in  a  collision  with  a  street  car,  the  evi- 
dence is  held  to  be  insufficient  to  sustain  a 
verdict  against  the  street  railway  company 
not  showing  the  motorist's  want  of  contrib- 
utory negligence. 

Appeal  and  Error  ^  Soope  of  Review  — 
Snflloieney  of  Evidence. 

A  verdict  approved  by  the  trial  court  will 
be  accorded  great  deference  on  appeal. 

3\xceptions  from  Superior  Court,  Kent 
county:     Sweeney,  Judge. 

Action  by  Charles  T.  Frey,  plaintiff, 
against  Khode  Island  Company,  defendant. 
Verdict  for  plaintiff.  New  trial  granted  un- 
less remittitur  filed  by  plaintiff.  Both  par- 
ties allege  exceptions.  The  facts  are  stated 
in  the  opinion.    Reversed. 

^yilliam  R,  Champlin  for  plaintiff. 
Joseph  C  Sweeney  and  Alonzo  U.  WUliams 
for  defendant. 

[97J  SwEETLAND,  J. — This  is  an  action  of 
trespass  on  the  case  to  recover  damage  for 
injuries  to  the  plaintiff's  person  and  to  his 
automobile  alleged  to  have  ]}een  received 
through  the  negligence  of  the  defendant. 

[98 J  The  case  was  tried  before  a  justice 
of  the  Superior  Court  sitting  with  a  jurj' 
and  resulted  in  a  verdict  for  the  plaint itf 
for  eight  thousand  dollars.  The  defendant 
duly  filed  its  motion  for  a  new  trial.  Said 
justice  in  his  decision  on  the  motion  ordered 
that  a  new  trial  should  be  granted,  on  the 
ground  that  the  damages  awarded  by  thi* 
jury  were  excessive,  unless  within  five  days 
after  said  decision  the  plaintiff  should  remit 
all  of  said  verdict  in  excess  of  six  thousand 
dollars.  The  plaintiff  did  not  file  his  remit- 
titur. The  plaintiff  and  the  defendant  each 
filed  an  exception  to  said  decision.  The  case 
is  before  us  upon  the  plaintiff's  exception  to 
the  decision  of  said  justice  granting  a  new 
trial,  and  upon  the  defendant's  exceptions  to 
certain  rulings  of  said  justice  made  during' 
the  progress  of  the  trial  and  to  the  decision 
of  said  justice  on  said  motion  for  a  new  trial 
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Said  trial  was  commenced  during  a  session 
of  the  Superior  Court,  holden  at  East  Green- 
wich, within  and  for  the  county  of  Kent,  on 
the  8th  day  of  July,  1913,  and  continued 
through  the  8th,  9th,  10th,  11th,  12th  and 
I4th  days  of  July,  1913.  In  the  year  1913 
the  14th  day  of  July  was  the  second  Monday 
of  July  in  that  vear.  On  said  14th  day  of 
July,  1913,  the  counsel  made  their  arguments 
to  the  jury,  the  justice  delivered  his  charge 
and  the  jury  thereupon  considered  the  case 
and  rendered  their  verdict.  On  said  day  the 
defendant  moved  tliat  the  case  be  taken  from 
the  jury  and  passed  on  the  ground  that  the 
justice  and  the  jury  could  not  legally  sit  in 
the  trial  of  said  case  on  that  day,  because 
it  is  provided  by  statute  that  there  shall  be 
a  vacation  of  the  Superior  Court  from  the 
second  Monday  in  July  to  the  third  Monday 
in  September  in  each  year.  The  justice  de- 
nied said  motion  and  the  defendant  duly  ex- 
cepted to  said  ruling.  This  exception  is  now 
before  us.  Chapter  275,  §  3,  Gen.  Laws, 
1909,  provides  as  follows:  'There  shall  be  a 
vacation  of  the  Superior  Court  from  the  sec- 
ond Monday  in  Jul}'  to  the  third  Monday  in 
September  in  each  year;"  and  Section  11  of 
the  same  chapter  provides  as  follows:  "In 
vacation  the  Superior  Court  shall  not  hear 
jury  trials  (except  in  special  statutory 
cases),  [99]  petitions  for  divorce,  or  mo- 
tions to  default  recognizances."  Although  it 
might  be  desirable  that  the  Superior  Court 
should  have  authority  to  complete  in  the 
early  days  of  vacation  a  jury  trial  commenced 
during  a  i^ession  and  not  finished  before  the 
close  of  the  session,  thus  preventing  a  loas 
to  the  State  and  to  the  parties,  yet  in  view 
of  the  prohibitive  language  of  the  statute  wo 
are  of  the  opinion  that  said  court  does  not 
have  such  power.  The  question  involved  in 
this  exception  is  whether  the  second  Monday 
of  July  in  each  3'ear  is  or  is  not  a  part  of 
the  vacation  of  the  Superior  Court;  whether 
the  word  *'from"  in  said  Section  3  shall  be 
interpreted  as  a  word  exclusive  or  inclusive 
of  said  second  Monday  of  July. 

It  is  the  well  settled  rule  that  when  a 
p<:riod  of  time  is  to  be  reckoned  from  a  cer- 
tain day,  unless  there  is  something  in  the 
context  or  the  circumstances  to  indicate  a 
different  intention,  the  day  from  which  the 
time  is  to  be  reckoned  shall  be  excluded  from 
the  computation  and  from  the  period.  In 
Ordway  v.  Remington,  12  R.  I.  319,  34  Am. 
Rep.  tt46,  this  court  construed  a  lease  which 
demised  the  tenement  let  "from  the  first  day 
of  Scpteml)er  now  next  ensuing  for  and  dur- 
ing the  full  end  and  term  of  one  year  and 
nine  months  thence  next  ensuing;"  and  held 
that  "if  the  demise  is  from  a  given  day  and 
there  is  nothing  else  to  indicate  the  intention, 
then,  unless  there  is  some  particular  reason 
for    holding    otherwise,    according    to    the 


weight  of  autliority,  we  think  the  given  day 
must  be  excluded."  In  Millard  v.  Willard, 
3  R.  I.  42,  the  court  treated  this  subject 
without  reference  to  the  statute  dealing  with 
construction,  which  we  shall  consider  later, 
and  said:  "In  all  cases  when  a  point  of 
time  or  the  doing  of  an  act  is  referred  to 
merely  as  a  terminus  from  which  to  measure 
time,  the  day  of  the  date  or  of  the  act  should 
be  excluded."  We  have  moreover  in  this 
Slate  the  following  rule  for  the  reckoning  of 
time  from  any  day  when  such  provision  oc- 
curs in  a  statute.  Sections  1  and  12,  Chapter 
32,  Gen.  Laws,  1909,  provide  that  unless  such 
construction  is  inconsistent  with  the  mani- 
fest intent  of  the  General  Assembly,  or  is 
repugnant  to  some  other  part  of  the  same 
statute,  "whenever  time  is  to  be  [100]  reck- 
oned from  any  day,  date,  or  act  done,  or  the 
time  of  any  act  done,  such  day,  date,  or  the 
day  when  such  act  is  done,  shall  not  be  in- 
cluded in  such  computation."  This  is  con- 
clusive of  the  question  before  us,  for  such  an 
interpretation  of  the  word  "from,"  in  the 
section  establishing  a  vacation  in  the  Supe- 
rior Court  is  not  inconsistent  with  the  mani- 
fest intent  of  the  General  Assembly  nor  is  it 
repugnant  to  some  other  part  of  the  statute. 
It  is  urged  that  such  an  interpretation  will 
carry  said  vacation  into  the  third  Monday 
of  September  and  interfere  with  the  begin- 
ning of  the  sessions  of  the  Superior  Court 
on  such  date.  There  is  no  force  in  that 
contention.  We  have  no  rule  for  the  inter- 
pretation of  statutes  which  requires  the  day 
to  which  a  period  uf  time  extends  to  be  in- 
cluded in  such  period.  The  word  "to,"  like 
tho  word  "from,"  is  generally  a  word  of 
exclusion.  In  a  sense  both  the  second  Mon- 
day of  July  and  the  third  Monday  of  Sep- 
tember are  days  from  which  the  period  of 
vacation  is  to  be  reckoned,  and  hence  both 
are  to  be  excluded.  Furthermore,  there  is 
a  specific  provision  of  law  contained  in  Chap- 
ter 275,  §  2,  Gen.  I^ws,  1909,  that  the  Supe- 
rior Court  shall  hold  sessions  in  South  Kings- 
town and  Providence  on  the  third  Monday  of 
September  in  each  year,  thus  clearly  placing 
that  day  within  the  period  of  the  session  of 
the  court  and  not  that  of  vacation. 

It  is  urged  that  this  interpretation  is  in- 
consistent with  the  settled  practice  of  the 
Superior  Court,  which  each  year  has  not  car- 
ried the  business  of  its  sosion  into  the  second 
Monday  of  July.  This  interpretation  does 
not  require  the  Superior  Court  to  hold  jury 
trials  on  said  second  ^Monday  of  July.  The 
justices  of  that  court  can  so  arrange  the 
business  of  the  court,  just  previous  to  the 
close  of  the  sessions  before  vacation,  that 
jury  trials  and  other  matters  which  may  not 
be  heard  in  vacation  will  surely  not  extend 
beyond  the  period  of  the  $ie&sions.  If  to  ac- 
complish  that   they  have  as  a  general  rule 
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taken  up  none  of  the  regular  business  of 
the  different  sessions  on  the  second  Mon- 
day of  July  that  is  plainly  a  matter  within 
their  power  and  discretion.  It  is  further 
{101]  urged  that  this  interpretation  is  incon- 
sistent with  the  practice  of  this  court  with 
regard  to  its  own  sessions.  Our  attention  is 
called  to  Chapter  275,  §  1,  Gen.  Laws,  1909, 
which  provides  that  **The  supreme  court  shall 
he  in  session  at  Providence  from  the  first 
Monday  in  October  to  the  second  Monday  in 
July  in  each  year,"  and  it  is  argued  that 
if  the  word  "from"  in  the  section  concerning 
the  vacation  of  the  Superior  Court  shall  be 
interpreted  to  exclude  the  second  Monday  of 
July  from  such  vacation,  a  like  interpreta- 
tion should  exclude  the  first  Monday  in  Octo- 
ber from  our  session.  This  contention  dis- 
regards the  further  language  of  said  Section 

1,  which  also  provides  that  this  court  shall 
be  in  session  "at  such  other  times  as  said 
court  shall  deem  proper." 

We  have  permitted  motions  to  be  made  re- 
turnable before  us  on  the  first  Monday  of 
October  and  it  has  been  the  practice  of  the 
court  to  hear  other  matters  which  have  been 
assigned  to  that  day.  '  The  court  has  done 
this  without  formal  determination  as  to 
whether  said  first  day  of  October  was  or  was 
not  the  first  dav  of  the  session  named  in  the 
statute.  It  is  clearly  in  accordance  with  the 
authority  given  to  us  by  law;  and  is  not  a 
practice  inconsistent  with  the  interpretation 
which  we  are  now  making. 

The  Superior  Court  is  held  by  the  various 
justices  of  that  court  in  the  several  counties 
of  the  State  at  different  times  in  each  year, 
in  accordance  with  the  provisions  of  Section 

2,  Chapter  275,  Gen.  Laws,  1909,  as  follows: 
^'Tlie  Superior  Court  shall  hold  its  sessions 
every  year  at  the  times  and  places  following, 
to  wit':  At  South  Kingstown,  within  and 
for  the  county  of  Washington,  on  the  third 
Monday  of  September,  November,  February 
and  April;  at  Newport,  within  and  for  the 
county  of  Newport,  on  the  first  Monday  df 
October,  December,  March  and  June;  at  East 
■Greenwich,  withiyi  and  for  the  county  of 
Kent,  on  the  fourth  Monday  of  October,  Janu- 
ary, March  and  June;  and  at  Providence,  for 
the  counties  of  Providence  and  Bristol,  on  the 
third  Monday  in  September,  and  thence  con- 
tinuousU'  to  the  second  Monday  in  July  of 
the  following  year:  Provided,  that  there 
shall  be  [102]  no  jury  trials  in  Providence 
l)etween  the  first  Monday  of  July,  inclusive, 
and  the  first  Monday  of  October  in  each  year, 
except  by  agreement  of  parties  with  the  con- 
sent of  the  court." 

It  may  be  observed  that  with  the  exception 
of  the  session  at  Providence  in  each  year 
there  is  no  specific  provision  as  to  the  time 
of  termination  of  the  various  sessions  of  the 
court.    Each  session  of  necessity  is  closed  on 


the  day  before  the  opening  of  a  new  eession 
in  the  same  county  and  also  on  the  day  be- 
fore the  beginning  of  vacation.  It  may  be 
urged  that  the  construction  which  we  have 
placed  upon  the  proTlsion  regarding  vacation 
is  repugnant  to  the  provision  contained  in 
Section  2  which  continues  the  aesBion  at 
Providence  "to  the  second  Monday  in  July," 
thus  excluding  the  second  Monday  in  July 
from  the  session ;  and  that  this  indicates  the 
intent  of  the  General  Assembly  to  make  the 
second  Monday  of  July  a  part  of  vacation. 
We  do  not  find  such  repugnance.  This  pro- 
vision relates  solely  to  the  session  in  the 
counties  of  Providence  and  Bristol  and  has 
no  reference  to  the  sessions  in  the  other 
counties  of  the  State.  The  sessions  in  each 
county  open  and  close  without  reference  to 
the  sessions  in  any  other  county;  but  the 
provision  for  vacation  is  a  general  one;  and 
in  accordance  with  the  rule  for  construction 
prescribed  in  Chapter  32,  §  12,  Gen.  Laws, 
1909,  we  are  forced  to  hold  that  said  vaca- 
tion begins  on  the  day  after  the  second  Mon- 
day in  July  in  each  year.  There  was  no  error 
in  the  ruling  of  said  justice  denying  the 
defendant's  motion  to  take  the  case  from  the 
jury  on  July  14th,  1913. 

The  defendant  excepted  to  the  ruling  of 
said  justice  denying  defendant's  motion  for 
the  direction  of  a  verdict  in  its  favor.  We 
do  not  find  error  in  this  ruling. 

Botli  the  plaintiff  and  the  defendant  ex- 
cepted to  the  decision  of  the  justice  upon  the 
defendant's  motion  for  a  new  trial.  We  will 
consider  these  exceptions  together.  We  agree 
witli  said  justice  tiiat  the  amount  of  the  ver- 
dict is  excessive.  After  a  consideration  of  all 
the  testimony  we  think  the  amount  of  damage 
fixed  by  said  justice  is  also  much  too  large. 
We  shall  not  order  a  remittitur,  however,  aa 
in  our  [103]  opinion  there  should  be  a  new 
trial  on  the  question  of  liability  as  well  sjb 
of  damages. 

It  appears  in  the  transcript  of  the  evidence 
that  on  September  2nd,  1912,  the  plaintift 
was  operating  an  automobile,  owned  by  him, 
on  Bay  View  Avenue,  in  the  town  of  War- 
wick; that  Bay  View  Avenue  runs  from  the 
west  on  a  steep  down  grade  into  the  Old 
Post  Road  at  right  angles  with  said  road; 
that  the  plaintiff  proceeded  easterly  down 
said  grade  into  the  Old  Post  Road  and  when 
his  automobile  was  crossing  the  electric  street 
railwav  track  of  the  defendant,  which  lies  on 
the  westerly  side  of  the  Old  Post  Road,  his 
automobile  was  struck  by  an  electric  car  of 
the  defendant,  which  was  proceeding  in  a 
southerly  direction ;  and  the  plaintifif  and  his 
automobile  were  each  injured ;  that  to  a  per- 
son coming  down  Bay  View  Avenue  towards 
the  Old  Post  Road  the  view  to  the  north  onto 
said  road  is  obstructed  for  about  twenty-one 
feet  west  of  said  road  by  a  bank  along  the 
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northerly  side  of  Bay  View  Avenue  with  a 
fence  and  a  growth  of  bushes  and  shrubs  on 
top  of  said -bank;  that  said  bank  at  the  cor- 
ner of  the  Old  Post  Road  and  Bay  View 
Ayenue  is  about  three  and  one-half  or  four 
feet  high;  that  on  top  of  said  bank  along 
the  westerly  side  of  the  Old  Post  Road  is  a 
stone  wall  which  meets  said  picket  fence  at 
the  corner;  that  from  said  comer  to  the 
westerly  rail  of  the  defendant's  track  is 
fifteen  feet;  that  between  said  comer  and  the 
defendant's  track  is  a  large  tree  and  a  small 
one;  that  there  was  a  top  or  hood  oyer  the 
defendant's  automobile,  which  top  was  up 
and  in  place  oyer  the  machine  and  the  side 
curtains  of  said  top  were  in  position,  thus 
obstructing  the  plaintiff's  yiew  on  either  side 
\%hlle  he  was  sitting  upright  on  the  seat. 
The  plaintiff  testified  that  when  he  was  com- 
ing down  Bay  View  Ayenue  he  looked  along 
the  defendant's  track  to  the  north  at  the  last 
point  from  which  he  was  able  to  do  so,  before 
his  yiew  was  obstructed  by  said  bank  and 
bushes,  and  saw  no  car  of  the  defendant  ap- 
proaching from  the  north;  that  he  then  pro- 
ceeded down  the  grade,  and  did  not  again 
look  along  said  track  until  the  front  wheels 
of  his  automobile  [104]  were  on  the  track; 
that  as  the  hind  wheels  of  his  automobile 
were  just  passing  onto  the  first  or  west  rail 
of  the  track  he  was  struck  by  a  car  of  the 
defendant  proceeding  from  the  north. 

It  was  the  duty  of  the  plaintiff  to  look 
along  the  defendant's  track  immediately  be- 
fore drivina  upon  it.  He  did  not  do  so. 
A  finding  that  his  failure  thus  to  look  did 
not  contribute  to  the  accident,  cannot  be  up- 
held in  view  of  the  other  circumstances  of 
the  case.  There  is  some  testimony  tending 
to  support  the  contention  that  the  defend- 
ant's motorman  might  have  stopped  his  car 
and  prevented  the  accident  after  it  should 
have  been  plain  to  him,  in  the  exercise  of 
reasonable  care,  that  the  plaintiff  was  about 
to  drive  upon  the  track  and  place  himself  in 
a  position  of  danger;  and  that  the  failure 
of  the  motorman  to  do  so  constituted  negli- 
gence in  the  defendant.  On  the  other  hand, 
there  is  much  testimony  to  the  effect  that 
after  the  actions  of  the  plaintiff  made  it 
apparent  that  he  was  about  to  drive  on  the 
track  regardless  of  the  danger  there  was  no 
opportunity  for  said  motorman  to  stop  his 
car  and  prevent  the  collision ;  and  that  in  the 
circumstances  of  the  case  the  motorman 
acted  with  reasonable  care  and  due  regard 
for  the  plaintiff's  safety.  We  are  not  un- 
mindful of  the  fact  that,  so  far  as  it  relates 
to  the  liability  of  the  defendant,  the  justice 
presiding  in  the  Superior  Court  has  refused 
to  disapprove  of  the  jury's  verdict.  In  view 
of  the  rule  in  Wilcox  v.  Rhode,  Island  Co. 
29  R.  I.  292,  70  Atl.  913,  it  is  with  hesita- 
tion that  we  disturb  that  finding.    However, 


the  approval  which  said  justice  gives  of  the 
verdict  is  not  positively  expressed,  if  prop- 
erly it  can  be  called  an  approval  at  all. 
The  language  of  his  rescript  is  '1  cannot  say 
that  their  verdict  is  against  the  fair  pre- 
ponderance of  the  evidence."  For  a  plaintiff 
to  recover  his  cause  must  be  supported  by  a 
fair  preponderance  of  the  evidence.  It  is 
hardly  enough  that  it  is  not  against  the  fair 
preponderance  of  the  evidence.  In  view  of 
the  nature  of  this  decision  of  the  judge,  and 
the  strong  opinion  which  we  have,  after  an 
examination  of  the  evidence,  that  the  pre- 
ponderance of  the  evidence  both  as  to  the 
defendant's  liability  and  as  to  the  due  care 
of  the  plaintiff  [105]  is  against  the  finding 
of  the  jury,  we  think  the  case  in  justice  to 
the  defendant  should  be  submitted  to  the 
consideration  of  another  jury. 

The  plaintiff's  exoeption  is  overruled.  The 
defendant's  exception  to  the  decision  upon 
the  motion  for  a  new  trial  is  sustained.  The 
other  exceptions  of  the  defendant  are  over- 
ruled. The  case  is  remitted  to  the  Superior 
Court  for  a  new  trial. 

Vincent,  J.  {di9sentmff)  j'-^l  am  obliged  to 
dissent  from  that  portion  of  the  majority 
opinion  which  sustains  the  action  of  the  Su- 
perior Court  in  continuing  and  completing 
the  trial  of  a  jury  case  on  the  second  Monday 
in  July.  Our  statute  provides  (Gen.  Laws, 
1909,  Chap.  275,  §  3)  that  ''There  shall  be 
a  vacation  of  the  Superior  Court  from  the 
second  Monday  in  July  to  Uie  third  Monday 
in  September  in  each  year." 

The  question  is,  is  the  second  Monday  in 
July  to  be  included  in  the  vacation  or  is  it 
a  part  of  the  period  within  which  the  Supe- 
rior Court  may  try  jury  cases?  This  leads 
to  the  consideration  of  the  meaning  of  -the 
words  "from  the  second  Monday."  In  many 
well  considered  opinions  the  word  "from"  is 
construed  to  include  the  first  named  day. 

In  Swift  y.  Tousey,  6  Ind.  196,  the  court 
held  that  where  a  computation  of  time  is  to 
be  made  from  any  particular  act  or  time, 
the  word  "from"  means  that  the  day  on 
which  the  act  is  done  or  the  day  of  the  date, 
is  to  be  included. 

In  £van8  v.  Sanders,  8  Port.  (Ala.)  497, 
33  Am.  Dec.  297,  it  was  held  that  a  note 
for  a  certain  sum,  with  interest  "from  1835" 
means  from  the  beginning  of  the  year  1835 
and  not  from  or  after  its  expiration. 

Numerous  other  authorities  to  the  same 
effect  could  be  cited  if  necessary. 

The  majority  opinion  seems  to  be  based  on 
Section  12,  of  Chapter  32  of  our  statute  and 
upon  the  case  of  Ordway  y.  Remington,  12 
R.  I.  319,  34  Am.  Rep.  646. 

The  section  of  the  statute  referred  to  is  as 
follows:     "Section  12.     Whenever  time  is  to 
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be  reckoned  from  any  day,  [106]  date,  or  act 
done,  or  the  time  of  any  act  done,  such  day, 
date,  or  the  day  when  such  act  is  done,  shall 
not  be  included  in  such  computation.*' 

In  my  view  of  the  case  this  statute  has 
nothing  to  do  with  the  question  as  to  wheth- 
er the  second  Monday  in  July  is  or  is  not  a 
part  of  the  court  vacation  and  was  not  de- 
signed or  intended  to  apply  thoreto.  In  Sec- 
tion 3  of  Chapter  275,  before  referred  to,  the 
beginning  and  end  of  the  vacation  of  the 
Superior  Court  is  definitely  fixed.  To  ascer- 
tain when  such  vacation  begins,  or  when  it 
ends,  no  reckoning  or  computation  is  re- 
quired, necessary  or  even  useful.  This  stat- 
ute undoubtedly  was  intended  to  provide  a 
method  for  ascertaining  when  a  certain  num- 
ber of  days  would  expire  as,  for  instance, 
where  a  party  is  allowed  by  the  court  a 
period,  expressed  in  days,  for  the  perform- 
ance of  some  act.  A  computation  would  then 
be  necessary  to  ascertain  the  termination  of 
the  period  and  in  such  computation  it  is  pro- 
vided by  Section  12  of  Chapter  32  that  the 
first  day  shall  be  excluded. 

In  the  case  of  Ordway  ▼.  Remington,  supra, 
the  court  considered  the  language  used  in  a 
lease  with  a  view  to  determining  the  day 
when  it  began  to  run.  The  words  of  the 
lease  were  "from  the  first  day  of  September 
now  next  ensuing*'  and  the  court  in  consider- 
ing this  language  said,  referring  to  the  first 
day  of  September,  that  "the  day  is  to  be 
included  or  excluded  according  to  the  appar- 
ent intention  of  the  parties  to  the  lease;  but 
if  the  demise  is  'from'  a  given  day  and  there 
is  nothing  else  to  indicate  the  intention  then 
unless  there  is  some  particular  reason  for 
holding  otherwise,  according  to  the  weight 
of  authority,  we  think  the  given  day  must 
be  excluded." 

This  case  does  not  seem  to  me  to  support 
the  position  taken  in  the  majority  opinion. 
The  substance  of  the  opinion  is  that  the  given 
day  should  be  excluded  only  when  there  is 
no  apparent  intention  of  the  parties  other- 
wise and  there  is  no  particular  reason  for 
holding  the  other  way. 

In  none  of  our  statutes  fixing  the  sessions 
of  our  court  is  there  any  provision  effecting 
the  division  of  a  week,  but  [107]  on  the 
contrary  it  is  evident  from  such  provisions 
that  it  was  the  intention  of  the  General  As- 
sembly that  courts  in  this  state  should  begin 
and  end  their  sessions  with  the  week.  With 
this  plain  intent  of  the  General  Assembly  it 
seems  to  me  clear  that  the  second  ^londay 
in  July  should  be  included  in  the  vacation. 
Further  than  that,  the  fact  that  our  courts 
have  for  a  period  of  more  than  nine  years 
recognized  the  second  Monday  in  July  as  a 
part  of  the  vacation  of  the  Superior  Court 
would  be,  in   the   language  of  the  Ordway 


case,  a  "particular  reason"  for  holding  that 
the  given  day  should  not  be  excluded. 

In  the  other  portions  of  the  majority  opiiu 
ion  I  concur. 
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Introdudot'y, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  question  whether 
the  word  "from"  is  to  be  considered  as  a 
term  of  inclusion  or  of  exclusion.  For  a 
discussion  of  the  earlier  cases,  see  the  note^ 
to  Budds  V.  Frey,  15  Ann.  Cas.  24,  and 
State  y.  Michel,  78  Am.  St.  Rep.  364. 

Computation  of  Time* 

General  Riles. 

Since  the  decision  in  the  leading  case  of 
Pugh  V.  Leeds,  2  Cowp.  (Eng'.)  714,  the 
courts  have  ordinarily  proceeded  on  the  the- 
ory that  the  word  "from"  as  used  to  denote 
the  commencement  of  a  period  of  time  is  not 
per  se  a  word  either  of  inclusion  or  exclusion, 
but  is  to  be  construed  as  one  or  the  othiT 
according  to  the  intent  of  the  parties  and 
the  equities  of  the  particular  case.  S<^ 
Oberhaus  v.  State,  173  Ala.  483,  66  So.  89S 
In  a  number  of  recent  case^  it  has  been  said 
that  "from"  is  deemed  to  be  a  word  of  exchi- 
sion  unless  the  contrary  intent  appears,  that 
holding  being  apparently  ba^ed  on  the  desire 
to  avoid  forfeitures  and  give  the  utmost  per- 
missible indulgence  to  persons  required  to  act 
within  a  limited  time  from  a  specified  day 
or  act.  Sheets  v.  Selden,  2  Wall.  177,  IT 
U.  S.  (L.  ed.)  822;  Oberhaus  v.  SUte,  173 
Ala.  483,  65  So.  898;  Law  v.  London  Xorth- 
ern  Assur.  Co.  165  Cal.  394,  132  Pac.  590: 
Ambrose  v.  Brown,  42  App.  Cas.  (D.  C.)  25; 
Bowler  v.  Mclntyre,  9  Hawaii  306;  Mat- 
thews Farmers'  Mut.  Live  Stock  Ins.  Co. 
V.  Moore,  68  Ind.  App.  240,  108  N.  E.  155; 
East  Tennessee  Telephone  Co.  v.  Frankfort. 
142  Ky.  408,  134  S.  \V.  475;  Rady  v.  New 
Orleans  Fire  Ins.  Patrol,  126  La.  273,  52  So. 
491,  139  Am.  St.  Rep.  511;  McWilliams  v. 
Comeaux,  136  La.  210,  06   So.  112;  Parker 
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.V.  Brattan,  120  Md.  428,  87  Atl.  756;  U.  S. 
Nat.  Bank  v.  Eldriedge,  77  Ore.  579,  i43  Pac. 
;j1;  Brand  v.  Swindler,  68  W.  Va.  571,  70 
8.  E.  362;  McCann  Milling  Co.  v.  Martin, 
10  Ont.  W.  Rep.  1053.  See  also  Castleman 
V.  Meglemry,  138  Ky.  313,  127  S.  W.  1010; 
Dailey  v.  Swift,  80  Vt.  189,  84  Atl.  603. 

The  general  current  of  modern  authorities 
on  the  interpretation  of  contracts,  and  also 
of  statutes,  where  time  is  to  bo  computed 
from  a  particular  day  or  particular  event, 
as  when  an  act  is  to  be  performed  within  a 
specified  period  fnim  or  after  a  day  named, 
is  to  exclude  the  day  thus  designated  and  to 
include  the  last  day  of  the  specified  period. 
Sheets  v.  Selden,  2  Wall.  177,  17  U.  S.  (L. 
ed.)  822;  Parker  v.  Brattan,  120  Md.  428,  87 
Atl.  756.  See  also  State  v.  Roney,  82  Ohio 
.St.  376,  19  Ann.  Cas.  918,  92  N.  E.  486. 

In  its  usual  meaning  and  application  the 
word  "from"  is  exclusive  unless  by  the  plain 
meaning  of  the  context  in  which  it  is  em* 
ployed,  or  by  necessary  implication,  it  is 
shown  to  have  been  used  in  a  different  sense. 
Matthews  Farmers'  Mut.  Lire  Stock  Ins.  Co. 
V.  Moore,  58  Iiul.  App.  240,  108  N.  E.  355, 
wherein  it  was  held  that  a  contract  of  insur- 
ance will  be  so  construed  as  to  avoid  a  sus- 
pension of  liability  or  a  forfeiture  and  so  as 
to  sustain  rather  than  defeat  the  purpose  of 
the  contract  where  that  may  be  done  without 
doins^  violence  to  the  language  employed. 
The  court  said:  **The  contract  here  provides 
for  nonliability  of  the  company  where  loss 
occurs  'after  thirty  days  from  notice.'  This 
language  certainly  Indicates  that  thirty  days 
were  given  without  counting  the  day  on 
which  the  notice  was  received.  If  we  were 
to  substitute  'one'  for  'thirty,'  and  apply  the 
rule  contended  for,  it  would  mean  that  the 
aH&essment  would  have  to  be  paid  on  the  day 
the  notice  was  received." 

In  McCann  Milling  Co.  v.  Martin,  10  Ont. 
W.  Rep.  1053.  the  question  was  raised  on 
appeal  whether  the  renewal  statement  and 
■affidavit  of  the  amount  due  on  a  chattel  mort- 
gage, which  was  the  subject  of  the  action, 
was  filed  in  time,  witltin  the  meaning  of  a 
statute  providing  as  follows:  *'Every  mort- 
age .  .  .  filed  in  pursuance  of  this  act 
Hhall  cease  to  be  valid  .  .  .  after  tlie  ex- 
piration of  one  venr  from  the  dav  of  the 
filing  thereof,  unless,  within  thirty  da^'s  ne.xt 
preceding  the  expiration  of  the  said  tvrm  of 
one  year,  a  statement  exhibiting  the  interest 
of  the  mortgagee  .  .  .  is  filed  in  the 
office  of  the  clerk  of  the  countv  court."  Tlie 
mortgage  in  question  was  filed  on  April  20, 
1904,  and  the  question  was  whether  the  word 
"from"  included  or  excluded  that  dav.  The 
court  said:  ** 'From,'  according  to  all  mod- 
ern authorities,  when  a  particular  time  is 
given  -from  a  certain  date  within  which  an 
act  is  to  be  done,  would  exclude  the  dav  of 
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filing,  and  therefore  the  year  from  the  day 
of  filing  began  at  the  earliest  moment  of  the 
27th  April,  1904,  and  expired  at  midnight  of 
the  26th  April,  1905.  And  the  renewal  state- 
ment, to  be  valid,  must  have  been  filed  within 
thirty  days  next  preceding  the  expiration,  not 
the  day  of  the  expiration  of  that  year,  and 
therefore  a  filing  of  the  statement  at  any 
time  on  the  26th,  as  it  here  was  filed,  would 
be  sufficient.  The  late  Mr.  Justice  Patterson 
would  evidently  have  taken  this  view  of  the 
construction  of  an  act,  as  in  Thompson  v. 
Quirk,  noted  in  18  Can.  Sup.  Ct.  696  (ap- 
pendix), and  reported  in  Cameron's  Supreme 
Court  Cases,  p.  436,  he  expressed  the  opinion, 
obiter  no  doubt,  that  imder  a  northwest 
territories  ordinance  similar  in  terms  to  our 
former  chattel  mortgage  act,  providing  that 
the  mortgage  should  cease  to  be  valid  after 
the  expiration  of  one  year  from  the  filing 
thereof,  the  whole  day  of  the  original  filing 
was  excluded  from  the  computation  of  the 
year.  .     Cases  upon  the  renewal  of 

writs  of  execution,  e.  g.  Montreal  Bank  v. 
Taylor,  15  U.  C.  C.  P.  107,  have  no  applica- 
tion, for  they  turn  partly  upon  the  applica- 
tion of  the  rule  that  a  judicial  act  such  as 
the  issuing  of  execution  is,  in  contemplation 
of  law,  deemed  to  have  taken  j>lace  at  the 
earliest  moment  of  the  day  on  which  it  is 
done,  and  partly  upon  the  general  rule  that 
the  word  'from'  may  be  either  inclusive  or 
exclusive,  according  to  circumstances,  and 
that  tliese,  for  the  reasons  assigned  by  the 
learned  Judge  (Wilson,  J.),  who  delivered 
the  judgment  in  the  case  referred  to,  required 
it  to  be  construed  as  inclusive  in  computing 
the  year  from  the  test  of  the  execution  for 
the  purpose  of  its  renewal." 

In  U.  S.  Nat.  Bank  v.  Eldriedge,  77  Ore. 
579,  143  Pac.  51,  it  was  held  that  by  virtue 
of  a  special  provision  of  statute  the  first  day 
was  excluded  and  the  last  included  in  com- 
puting time.  To  the  same  effect  see  Brand 
V.  Swindler,  68  W.  Va.  571,  70  S.  E.  362. 
And  see  the  reported  case. 

In  Oberhaus  v.  State,  173  Ala.  483,  55  So. 
898,  there  was  involved  the  construction  of 
the  word  "from"  in  a  constitutional  provision 
that  the  governor  should  hold  office  for  four 
years  "from"  the  first  Monday  after  the  sec- 
ond Tuesday  in  January  next  after  his  elec- 
tion and  until  his  successor  should  be  elected 
and  qualified.  It  appeared  that  the  former 
governor  was  installed  in  office  on  Monday, 
January  15,  1907,  and  appointed  the  respond- 
ent as  jury  commissioner  on  the  last  day  of 
his  second  term,  i.  c.,  ^londay,  January  16, 
1911.  Whether  that  was  a  part  of  and  the 
last  day  of  the  term  of  the  outgoing  gov- 
ernor, therefore  depended  on  whether  "from" 
as  used  in  the  constitution,  in  the  phrase 
"from  the  first  Monday,"  etc.  was  inclusive 
or  exclusive.     The  court  in  construing  it  as 
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a  word  of  exclusion  said:  "The  opinion  of 
Lord  Mansfield  in  Pugh  v.  Leeds,  2  Cowp. 
(Eng.)  714,  decided  in  the  year  1777,  throws 
a  curious  light  upon  the  vacillations  of  the 
earlier  cases  between  technical  construction 
and  reason.  Referring  to  one  of  these  cases 
(Hatter  t.  Ash,  1  Ld.  Raym.  (Eng.)  84), 
involving  a  lease  which  ran  'from  the  date 
of  the  indenture,'  he  says:  'After  several 
arguments,  Treby,  Chief  Justice,  at  first, 
from  the  strength  of  reason,  was  for  sup- 
porting the  lease;  and  then,  staggered  by  the 
weight  of  authorities,  changed  his  opinion. 
But  when  the  judgment  was  given,  he  ab- 
sented himself.  Powell,  Junior  Justice,  at 
first  followed  the  authorities;  but  afterwards 
came  over  to  reason;  and  at  last  it  was 
agreed,  by  Neville  and  the  two  Powells,  that 
"from  the  date"  ought  to  be  construed  inclu- 
sive, and,  therefore,  that  the  lease  was  good.' 
Still  earlier,  the  cases  had  settled  upon  the 
construction  that  'from'  was  always  exclusive. 
'So  it  seems  to  have  stood  down  to  24  Car.  1. 
At  that  time,'  quaintly  observed  the  great 
jurist,  'mankind  began  to  revolt  against  such 
a  doctrine.'  Lord  Mansfield's  own  views  are 
expressed  in  the  following  passages  from  his 
opinion:  'In  grammatical  strictness,  and  in 
the  nicest  propriety  of  speech  that  the  Eng- 
lish language  admits  of,  the  sense  of  the 
word  "from"  must  always  depend  upon  the 
context  and  subject-matter,  whether  it  shall 
be  c(»istrued  inclusive  or  exclusive  of  the 
terminus  a  quo.  And  whilst  the  gentlemen 
at  the  bar  were  arguing  this  case,  a  hundred 
instances  and  more  occurred  to  me,  both  in 
verse  and  prose,  where  it  is  used  both  inclu- 
sively and  exclusively.'  And,  in  conclusion, 
'The  ground  of  the  opinion  and  judgment 
which  I  now  deliver  is,  that  "from"  may  in 
the  vulgar  use,  and  even  in  the  strict  pro- 
priety of  language,  mean  either  inclusive  or 
exclusive;  that  the  parties  necessarily  under- 
stood and  used  it  in  that  sense  which  made 
their  deed  efifectual;  that  courts  of  justice 
are  to  construe  the  worde  of  parties  so  as  to 
effectuate  their  deeds  and  not  to  destroy 
'  them,  mdre  especially  where  the  words  them- 
selves abstractedly  may  admit  of  either  mean- 
ing.' The  ruling  was  that  'from  the  date' 
meant  the  same  as  'from  the  day,'  and  in- 
cluded the  day  of  the*  execution  of  the  lease. 
It  may  well  be  doubted  if  the  numerous  judi- 
cial discussions  of  the  subject  since  that  time 
have  added  anything  of  value  to  the  wise 
views  of  Lord  Mansfield.  Some  courts  have 
slavishly  and  unreasoningly  followed  the 
view  that  the  word  is  always  one  of  exclu- 
sion; while  perhaps  an  equal  number  have 
more  wisely  held,  where  context,  or  popular 
usage  or  custom,  so  indicated,  that  it  was 
inclusive.  .  .  .  'This  rule,  however,  is 
subject  to  many  exceptions,  growing  out  of 
the  language  of  the  provisions  for  the  period 


of  time  to  be  computed,  and   arising  from  • 
peculiar  facts  and  circumstances  of  the  par- 
ticular cases  to  which  the  rule  is  sought  to 
be  applied.'     .     .     .     Where  a  statute  fixes 
the  time  within  which  an  ajct  is  to  be  done, 
section  11  of  the  code  provides  that  the  first 
day  shall  be  excluded  and  the  last  day  in- 
cluded.    This  is  in  accord  with  the  general 
law  of  the  subject,  which  is  that  whenever 
the  question  is  merely  as  to  the  computation 
of   time   the   terminus   a   quo    is  excluded. 
.    .    .    This  court  has  held  that  a  lease  'for 
the  term  of  one  year  from  the  1st  day  of 
November,  1872,  to  the  1st  day  of  November, 
1873,'  excluded  November   1,   1872,  and  in- 
cluded November  1,  1873. — Goode  v.  Webb,  52 
Ala.  453.     In  that  case,  however,  the  court 
recognised  the  rule  stated  by  Lord  Mansfield 
that  intention,  when  clearly  apparent,  must 
govern  in  every  ease,  and  the  decision  of  the 
point   was   based   on    the   general   rule  for 
computing  time,  and  the  absence  of  anything 
to  show  an  inclusive  intent;  and  we  appre- 
hend that  if  it  had  appeared  that  by  common 
usage  or  acceptation  leases  began  on  Novem^ 
ber    1st   in   that   communitv,    *from'   would 
have  been  held  to  be  inclusive  instead  of  ex- 
clusive, and  'to'  exclusive  instead  of  inclusive. 
In  what  we  have  said  above,  it  is  not  our  in- 
tention to  unsettle  the  general  rules  which 
have  been  adopted  by  courts,  for  the  compu- 
tation of  time,  nor  to  deny  the  propriety  of 
the  rule  that  'from'  is  prima  facie  exclusive 
of  the  terminus  a  quo;  but  rather  to  illustrate 
the  unwisdom  of  the  attempt  to  apply  these 
rules  to  all  cases  indiscriminately.    Our  con- 
clusion with  respect  to  section   116  of  the 
constitution  is  that  'from  the  first  Monday,' 
as  applied  to  a  term  of  public  office,  though 
prima    facie    exclusive    of    Monday,    might, 
agreeably  to  ordinary  usage,  be  either  inclu- 
sive or  exclusive  of  that  day,  according  to 
circumstancea      Of    the    only   two    reported 
cases  we  find  in  point.  Best  v.  Polk,  85  U.  S. 
112,  21  U.  S.   (L.  ed.)   805,  holds  'from'  in 
this  connection  to  be  exclusive,  while  Vogel 
y.  State,  107  Ind.  374,  8  N.  £.  164,  holds  it  to 
be  inclusive.    In  Best  v.  Polk  the  only  reason 
given  is  the  general  rule;   and  in  Vogel  v. 
State,  while  the  general  rule  is  recognized, 
it  is  said  that  the  circumstances  and  reason 
of  particular  cases  may  remove  them  from 
the   operation   of  the   rule.     We  cite  these 
cases  only  to  show  the  inherent  ambiguity 
in  the  meaning  of  'from,'  considered  per  se. 
We  note,  however,  that  both  Mechem  and 
Throop  lay  it  down  as  a  rule  that  where  a 
term  of  office  runs  from  a  certain  date  the 
day  of  the  date   is   excluded.     Mechem  on 
Public    Officers,    §    386;    Throop    on    Public 
Officers,  §  315." 

But  in  People  v.  Nye,  9  CaL  App.  148,  98 
Pac.  241,  it  was  held  that  the  term  "from 
and  after"  the  first  Monday,   in  a  statute 
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was  used  in  an  inclusive  sense,  as  equiva- 
lent to  ''on  and  after,"  the  court  saying: 
"The  general  rule  is  no  doubt,  that  a  term 
'from  and  after  Monday/  begins  on  Tuesday, 
aa  the  first  day  is  excluded.  But  the  phrase 
does  not  have  an  absolute  and  invariable 
sense,  and  it  will  receive  an  inclusive  or  ex- 
clusive construction  according  to  the  inten- 
tion with  which  it  is  used.  This  intention, 
of  course,  we  are  to  ascertain  by  an  examina- 
tion of  the  whole  instrument  in  which  iJke 
expression  is  found,  seeking  to  harmonize  and 
give  effect  to  all  its  provisions. 
From  and  after'  have  no  certain  or  legal 
meaning  that  can  be  accepted  as  a  guide 
under  all  circumstances." 

So  it  was  said  in  Baker  v.  Hammett,  23 
Okla.  480,  100  Pac.  1114:  ''We  think  that 
the  word  'from'  in  its  literal  and  restricted 
sense  means  'eacclusive,'  but  it  may  be  used 
in  connection  that  means  inclusive,  and  is 
quite  frequently  used  in  the  latter  sense;  and 
therefore  in  construing  it  courts  will  take  into 
consideration  the  context  and  subject-matter, 
and  construe  it  to  mean  either  inclusive  or 
exclusive,  accordingly  as  it  is  influenced  by 
its  connection." 

The  word  "from!'  has  been  held  to  be  syn- 
onomous  with  the  word  "between"  in  a  lease 
containing  a  stipulation  with  respect  to  the 
lessor  conveying  his  right,  title  and  interest 
in  the  said  premises  to  any  other  person 
"from  the  1st  day  of  May  1909,  to  the  Ist 
day  of  May  1910."  Scheele  v.  Waldman,  136 
App.  Div.  679,  121  N.  Y.  S.  486. 

"From  day  to  day,"  means  from  one  day 
to  its  succeeding  day.  Therefore  an  order 
granting  time  within  which  to  file  a  tran- 
script on  appeal  from  day  to  day  is  limited 
only  by  the  provision  that  the  time  shall  not 
be  extended  beyond  the  next  term  of  the 
appellate  court.  White  v.  East  Side  Mill, 
etc.  CJo.  (Ore.)  161  Pac.  969. 

,     Computation  fbom  Act  Do:^e- 

Some  of  the  recent  authorities  are  to  the 
effect.that  in  computing  time  from  the  doing 
of  a  certain  act,  the  day  on  which  the  act 
is  done  is  included,  although  in  computing 
from  a  specified  day,  the  day  is  excluded. 
State  V.  Sessions,  84  Kan.  '856,  Ann.  Cas. 
1912A  "796,  115  Pac.  641;  Price  v.  Russell, 
154  Ky.  824,  159  S.  W.  573;  Le  Clair  v. 
Hawley,  18  Wyo.  23,  102  Pac.  853.  See  also 
Piatt  V.  Flaherty,  96  Kan.  42,  149  Pac.  734; 
Campbell  ▼.  Ruble,  40  Okla.  48,  135  Pao. 
1050. 

Thus  it  was  said  in  Price  v.  Russell,  supra, 
that  the  rule  was  settled  in  that  state  by  a 
long  line  of  decisions,  that  where  time  is 
counted  from  the  day,  the  day  is  not  in- 
cluded, but  that  where  it  Is  counted  from 
an  act,  the  day  on  which  the  act  is  done  is 
included 


So  in  State  v.  Sessions,  84  Kan.  856,  Ann. 
Cas.  1912A  796,  115  Pac.  641,  it  was  said: 
"The  general  rule  (where  the  rule  of  the 
code  does  not  apply)  to  include  the  day  on 
which  the  act  is  done  in  the  computation  of 
time  from  or  after  an  act  or  event,  is  not 
inflexible.  When  not  expressly  declared  to 
be  inclusive  or  exclusive  the  words  'after,' 
'from,'  ^subsequent,'  and  the  like  are  suscep- 
tible of  different  significations  and  are  used 
in  different  sense,  having  an  exclusive  or  in- 
clusive meaning  according  to  the  subject-mat- 
ter, context,  and  the  purpose  to  be  accom- 
plished. .  .  .  There  is  no  abstract  right 
or  wrong  in  any  method  of  computation. 
(Warner  v.  Bucher,  24  Kan.  478.)  Frac- 
tions of  a  day  may  be  considered  when  neces- 
sary- to  do  justice  in  the  particular  case. 
.  .  .  In  some  cases  where  the  time  is  to 
be  computed  from  some  event  or  s6me  act 
done,  the  day  within  which  the  event  tran- 
spired or  the  act  was  done  is  also  to  be 
excluded."  See  also  Burgess  v.  Burgess,  117 
N.  C.  447,  23  S.  E.  386. 

It  was  held  in  Spade  ▼.  Hawkins,  60  Ind. 
App.  388,  110  N.  E.  1010,  that  the  phrase 
"from  time  to  time"  was  synonymous  with 
"occasionally,"  "at  intervals,"  "now  and 
then."  See  also  Cascade  Lumber  Co.  v. 
JStna  Indemnity  Co.  56  Wash.  503,  106  Pac. 
158. 

Computation  with  Respect  to  Vesting  of 

Interests. 

The  words  "from  and  after"  and  like  terms 
used  in  a  devise  of  a  remainder  after  a  life 
estate  refer  merely  to  the  time  of  the  enjoy- 
ment of  the  estate  and  not  to  the  time  when 
it  vests,  unless  there  is  something  in  the 
devise  to  indicate  a  contrary  intent.  Mc- 
Graw  v.  McGraw,  176  Fed.  312,  322,  99  C. 
C.  A.  650;  Moore  v.  Lyons,  25  Wend,  (N.  Y.) 
119;  Nelson  v.  Russell,  135  X.  Y.  137,  31 
X.  E.  1008;  Trowbridge  v.  Coss,  126  App. 
Div.  679,  no  N.  Y.  S.  1108;  Staples  v.  Mead, 
152  App.  Div.  745,  137  X.  Y.  S.  847 ;  Hersee 
v.  Simpson,  154  X.  Y.  496,  48  X.  E.  890; 
Matter  of  Ralph,  91  Misc.  373,  155  X.  Y.  S. 
147. 

Thus,  in  the  case  last  cited  it  was  said 
that  the  words  "from  and  after"  as  used  in 
a  testamentary  gift  of  a  remainder,  following 
a  life  estate,  unless  their  meaning  is  enlarged 
by  the  context,  are  to  be  regarded  as  defining 
the  time  of  enjoyment  simply,  and  not  of  the 
vesting  of  title.- 

So  in  Hersee  v.  Simpson,  supra,  it  was  said 
that  words  or  phrases  denoting  time,  such 
as  "from  and  after,"  in  a  devise  of  a  remain- 
der limited  on  a  particular  estate,  determin- 
able on  an  event  which  must  necessarily  hap- 
pen, are  construed  to  relate  merely  to  the 
time  of  the  enjoyment  of  the  estate  and  not 
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to  the  time  of  its  vesting,  especially  in  the 
construction  of  devises  of  real  estate. 

CoMPtrrATiON  WITH  Respect  to  Taking  Ef- 
FECT  OF  Statutes. 

Where  a  statute  is  to  take  effect  "from  and 
after"  a  specified  date,  that  date  is  excluded. 
Arnold  v.  Kossuth,  351  la.  155,  130  N.  W. 
816. 

Determination  of  Place, 

The  words  **to*'  and  "from"  as  ufled  in  a 
description  of  locality  are  not  necessarily 
exclusive  or  inclusive  terms.  They  must  be 
jsriven  a  reasonable  construction  according  to 
the  subject-matter.  They  are  sometimes 
taken  inclusively.  White  v.  Mercer  County 
Ct.  76  W.  Va.  727,  80  S.  E.  765,  wherein  it 
was  said  that  "a  road  described  as  leading 
to  a  city  is  not  generally  imderstood  as  stop- 
ping at  the  corporate  line,  but  rather  as 
extending  into  the  city.  ...  An  act  in- 
corporating a  railroad  company,  to  run  from 
one  city  to  another,  does  not  require  it  to 
stop  at  the  corporate  limits  of  the  city." 

In  Whiteside  v.  Oasis  Club  (Mo.)  187  S. 
\\.  27,  it  was  held  that  it  can  make  no  dif- 
ference, whether  a  description  in  a  deed 
states  that  one's  land  extends  "to"  a  stream 
or  "from"  it;  that  both  terms  equally  imply- 
that  it  is  in  contact  with  the  watercourse. 
See  also  Ryan  v.  Goodrich   (Ala.)   75  So.  17. 
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ERIE  RAILROAD  COMPANY. 

Xew  York  Court  of  Appeals — November  28, 

1916. 

219  y.  r.  343;  114  N.  E.  399. 


Railroads  —  Aooident    at    Crossins  — > 
Failure  to  CHto  Sisnals. 

Where  a  fast  train,  not  sounding  its  bell 
or  whistle,  collided  with  intestate  in  a  wagon 
on  a  misty  morning  before  the  sun  had  risen, 
the  crossing  being  unprotected  except  for  an 
automatic  signal  bell  which  was  out  of  order 
and  was  ringing  continuously,  and  a  passing 
freight  train  made  considerable  noise,  the 
railroad  company  was  negligent. 

Contributory  Nesligenoe  at  Orossine. 

Where  on  a  dark  morning  the  view  was  so 
obstructed  that  when  deceased  was  crossing 
the  track  in  a  wagon  his  horses  were  on  the 
track  at  the  time  lie  could  first  have  seen 
the  engine,  and  the  train  approached  the 
crossing  without  sounding  a  bell   or  whistle 


at  a  high  rate  of  speed,  while  a  passing 
freight  train,  and  also  an  automatic  crossing 
signal  bell,  out  of  order  and  ringing  continu- 
ously, were  making  considerable  noise,  de- 
ceased was  free  from  contributory  negligence 
as  a  matter  of  law,  since  reasonable  care  by 
deceased  in  looking  and  listening  would  not 
have  enabled  him  to  detect  the  approach  of 
the  engine  in  time  to  escape  collision. 

Ambassadors  and  Consuls  —  Power  as 
to  Deoodent*s  Estate  —  Release  of 
iblaim  for  DantasMi  'or  Deatli. 

Under  the  1909  treaty  between  the  United 
States  and  Russia,  containing  the  most  fa- 
vored nation  clause,  the  powers  of  the  Rus- 
sian consul  and  vice  consul  in  the  matter  of 
settling  with  and  releasing  a  railroad  for 
damages  arising  from  the  death  of  a  Russian 
subject  killed  by  it,  are  equal  to  those  given 
to  consular  representatives  of  any  other  na- 
tion by  treaty. 

[See  note  at  end  of  this  case.] 

Aliens  —  Presvmption  of  Alienac** 

The  facts  that  a  man  was  an  alien,  that  at 
the  age  of  twenty  he  married,  and  through 
twelve  succeeding  years  resided  in  Russia 
before  he  came  to  the  United  States  two  jrears 
before  his  death,  that  his  family  contmued 
until  his  death  to  reside  in  Russia  and  re- 
ceive there  their  support  from  him,  and  were 
aliens,  created  a  presumption  that  he  was  a 
citizen  of  Russia,  since  the  relation  is  pre- 
sumed to  have  continued  until  a  change  of 
citizenship  is  proved. 

Evidence   ^   Fresnmptions    —   Aots   of 
Public  Officer. 

The  acts  of  a  public  officer  which  presup- 
pose tiie  existence  of  other  acts  or  conditions 
to  make  them  legally  operative  are  presump- 
tive proofs  of  the  latter. 

Death  by  Wrons'nl  Act  —  Rights  of 
Alien  Beneficiary. 

The  alienage  of  the  beneficiaries  of  the 
cause  of  action  for  death  by  negligence,  given 
by  Code  Civ.  Proc.  g§  1902-1905,  does  not 
affect  their  rights. 

[See  2  Ann.  Cas.  682:  9  Ann.  Cas.  1180.] 

Nature  of  Oanse  of  Action. 

The  cause  of  action  for  death  from  negli- 
gence created  bv  Code  Civ.  Proc.  §§  1002- 
190r>,  is  original  and  not  derivative,  and  is 
not  a  part  of  the  estate  of  decedent,  but  dam- 
ages are  allowed,  not  for  injury  to  his  estate, 
but  for  an  injury,  through  loss  of  him,  to 
the  estate  of  the  beneficiaries. 


In  action  for  wrongful  death  by  negligence 
under  Code  Civ.  Proc.  §§  1002-1905,  the  ex- 
ecutor or  administrator  of  decedent  is  a  mere 
nominal  party  without  any  interest  in  the 
damages,  holding  them,  when  r)MM>vered,  as 
trustee  or  agent  for  the  beneficiaries;  the 
claim  of  the  beneficiaries  being  of  the  same 
character  as  claims  for  injuries  to  the  prop- 
erty of  claimants. 

Ambassadors  and  Consuls  ^  Source  of 
Riebts. 

The  rights  of  consuls  and  consular  officials 
rest  on  international  law  as  well  as  on  treaty 
stipulations. 
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IPover  of  Oominliw*  Oflleers. 

International  law  regards  consuls  and  con- 
sular officials  as  mercantile  agents  of  the 
government  appointing  them,  authorized  to 
protect  the  commercial  interests  of  its  citi- 
zens or  subjects  in  the  country  to  which  they 
are  accredited,  and  clothed  only  with  author- 
ity  for  commercial  purposes. 

Same. 

To  conserve  and  guard  the  property  within 
their  territorial  jurisdiction  of  their  country* 
men  dying  therein,  is  an  important  right  and 
duty  of  consuls  and  consular  officials. 

Power  as  to  Deoedeiit**  Estate  -«  Re« 
leaae  of  Claim  for  I>eath. 

The  general  law  of  nations  does  not  sustain 
as  valid  the  settlement  by  a  consul  general 
with  a  railroad  for  its  negligent  killing  with- 
in his  consular  jurisdiction  of  a  countryman 
-of  the  consul. 

[See  note  at  end  of  this  case.] 

Treaties  ^  As  Svpreme  I«aw. 

Under  CSonst.  U.  S.  art.  6,  declaring  a 
valid  treaty  the  supreme  law  of  the  land, 
where  a  treaty  affects  the  rights  of  litigants, 
it  binds  those  rights  and  is  as  much  to  be 
regarded  by  the  court  as  an  act  of  Congress, 
being  paramount  to  the  constitution  and  stat- 
utes of  the  state,  but  not  to  acts  of  Ck)ngress. 

Constniction  of  Treaty. 

The  application  of  a  treaty  of  the  United 
States  to  any  case,  and  its  construction,  are 
questions  for  the  court. 

Same. 

In  construing  a  treaty  the  general  rules 
for  the  construction  of  statutes  and  written 
instruments  are  applicable,  and  the  cognate 
rules  of  international  law  and  of  tlie  legisla- 
tion of  the  government  may  be  considered. 

AssbAssadors  and  Oonsvls  ^  Power  as 
to  J>ecedent*s  Estate. 

The  1909  treaty  between  the  United  States 
and  Russia  contained  the  most  favored  na- 
tion clause.  The  then  existing  treaty  with 
Spain  provided  that  consular  officials  should 
have  the  right  of  representing  the  absent, 
unknown,  or  minor  heirs,  "next  of  kin,'*  or 
legal  representatives  of  citizens  or  subjects 
of  their  country  who  should  die  within  their 
consular  jurisdiction,  and  of  appearing  in 
their  behalf  in  all  proceedings  relating  to 
the  settlement  of  their  estates,  and  to  perform 
all  the  duties  prescribed  by  the  laws  of  their 
country  for  the  safe-guarding  of  their  prop- 
erty and  the  settlement  of  the  estate  of  their 
deceased  countr3rmen.  It  is  held  that  the  con- 
sular officials  of  Russia  were  authorized  there- 
by to  act  for  the  heirs,  next  of  kin,  or  legal 
representatives  of  their  countrymen,  of  the 
description  set  forth,  in  participating  in  their 
behalf  in  legal  or  other  proceedings  for  the 
proper  administration,  conserving  and  guard- 
ing of  the  estates  of  such  countrymen. 

[See  note  at  end  of  this  case.] 


Under  these  treaties,  a  Russian  consul  does 
not  have  the  right  without  judicial  proceed- 
ings to  settle  with  and  release  a  railroad 
company  from  a  cause  of  action  for  death  by 
negligence  within  his  consular  jurisdiction 
Ann.  Cas.  1918A — 59. 
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of  a  Russian  whose  wife  and  children  resided 
in  Russia,  notwithstanding  the  fact  thac  the 
treaties  give  him  right  to  represent  the 
"next  of  kin"  and  that  Code  Civ.  Proo. 
§§  1902-1905,  giving  such  right  of  action, 
declares  that  the  damages  recovered  are  ex- 
clusively for  the  benefit  of  decedent's  hus- 
band or  wife  and  "next  of  kin,"  since  the 
denomination  "next  of  kin"  in  the  statute  is 
mi^ely  a  convenient  means  of  designating, 
comprehensively  and  definitely,,  the  distribu- 
tees  of  the  damages  recovered,  which  they 
take,  not  through  t\\e  laws  of  intestacy  or 
as  a  part  of  the  estate  of  the  intestate,  but 
through  their  original  right  thereto  created 
by  the  statute. 

[See  note  at  end  of  this  case.] 

HtmUton  t.  Erie  R.  Oo.  169  N.  Y.  App. 
Div.  936,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Walter  G.  Hamilton,  County 
Treasurer*  of  County  of  Rockland,  as  Public 
Administrator  of  estate  of  Stephen  Mist- 
Bchook,  deceased,  plaintiff,  against  Erie  Rail- 
road Company,  defendant.  Judgment  for 
plaintiff  in  trial  court.  Judgment  affirmed 
by  Appellate  Division  of  Supreme  Court. 
Defendant  appeals.  The  facts  are  stated 
in  the  opinion.     Aftibmed. 

WilUiun  0.  Cannon  and  Frederio  B,  Jen- 
nimg9  for  appellant. 

Frederic  C.  Scofield,  Herbert  C.  Smyth  and 
Frederio  W.  Biagood  for  respondeilt. 

[346]  Collin,  J. — The  plaintiff  seeks  to 
recover,  under  the  statute  (Code  of  Civil 
Procedure,  sections  1902-1905),  the  damages 
for  a  neglect  of  the  defendant  through 
which  his  intestate  was  killed  while 
crossing,  upon  a  highway,  the  tracks  of  de- 
fendant. The  entire  evidence  at  its  close 
was  submitted  to  the  trial  justice  through 
motions  for  a  dismissal  of  the  complaint,  the 
direction  of  a  verdict  for  the  defendant,  and 
the  direction  of  a  verdict  for  the  plaintiff. 
The  justice  directed  a  verdict  in  favor  of 
the  plaintiff.  The  consequent  judgment  was 
unanimously  affirmed  by  the  Appellate  Divi- 
sion. The  chief  judge  of  this  court  granted 
the  defendant  leave  to  appeal  to  it. 

The  tracks  of  the  railroad  at  the  highway 
crossing  ran  easterly  and  westerly.  The  in- 
testate, in  a  farm  wagon  drawn  by  a  team  of 
horses  which  he  was  driving,  stood  on  the 
southern  side  of  and  about  twenty  feet  from 
the  east-bound  or  southern  track,  while  a 
west' bound  freight  [346]  train  passed  in  the 
west-bound  or  northern  track  over  the  cross- 
ing, and  then  drove  upon  the  crossing.  The 
evidence  permitted  the  trial  judge  to  find: 
The  engine  of  an  east-bound  passenger  train 
going  at  the  rate  of  fifty  miles  an  hour  col- 
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lided  with  the  wagon  at  iive  o'clock  and  forty 
minutes  in  the  morning  of  March  3,  1909; 
the  sun  had  not  risen  and  a  mist  or  fog  pre- 
vailed; the  crossing  was  unprotected  except 
for  an  automatic  electric  signal  bell,  which 
was  out  of  order  and  was  ringing  and  rang 
continuously;  no  warning  of  the  approach 
of  the  east-bound  train  was  given  by  the 
sounding  of  the  bell  or  whistle  of  its  engine, 
and  the  passing  freight  train  made  consid- 
erable noise.  Those  findings  supported  the 
conclusions  that  the  defendant  was  negligent. 

The  view  of  the  intestate  toward  the  west, 
as  he  stood  waiting  for  the  passing  of  the 
freight  train,  and  as  he  passed  on  northerly 
to  a  point  about  ten  or  fifteen  feet  from  the 
east-bound  track,  was  obstructed;  the  heads 
of  the  horses  were  twelve  or  fourteen  feet 
north  of  the  intestate,  and  the  horses  were 
upon  the  east-bound  track  at  the  time  the 
intestate  could  first  have  seen  the  approach- 
ing engine;  the  engine  was  not  less  than  one 
hundred  and  twenty-five  feet  and  ^kot  more 
than  two  hundred  and  twenty- five  feet  from 
the  crossing,  and  was  traveling  at  the  rate 
of  about  seventy-three  feet  in  a  second  at  the 
time  the  intestate  could  have  first  seen  it  or 
the  train.  While  the  evidence  in  regard  to 
the  view  of  the  approaching  train  practica- 
ble to  the  intestate  was  in  direct  contra- 
diction, it  supports  as  facts  those  statements. 
Our  decision  in  Parsons  v.  Syracuse,  etc.  R. 
Co.  205  N.  Y.  226,  228,  98  N.  E.  331,  is  an 
authority  upholding  the  trial  court  in  finding 
that  the  intestate  was  free  from  contributory 
negligence.  In  that  case  Judge  Pliscock, 
writing  for  the  court,  after  stating  that  the 
case  was  submitted  to  the  jury  upon  two 
theories,  the  first  of  which  was,  it  was  the 
duty  of  the  intestate  to  "look  and  listen 
only  in  the  event  that  the  jury  should 
[347]  find  from  the  evidence  in  this  case  that 
it  would  have  availed  him  had  he  looked  and 
listened,"  said:  "I  think  that  the  evidence 
justified  the  court  in  submitting  the  case  to 
the  jury  on  the  first  theory.  Taking  into 
account  the  speed  of  the  engine,  the  absence 
of  the  usual  signals  either  of  sound  or  light, 
the  character  of  the  night  and  the  obstruc- 
tions to  the  view,  the  jury  might  have  found 
that  the  exercise  of  reasonable  care  by  in- 
testate in  looking  and  listening  for  the  ap- 
proach of  a  train  would  not  have  enabled 
him  to  detect  the  approach  of  this  light  en- 
gine in  time  to  escape  the  collision  and, 
therefore,  have  relieved  him  from  the  impu- 
tation   of    contributory    negligence" 

The  appeal  presents  the  more  serious  ques- 
tion, whether  or  not  there  bad  been  a  valid 
settlement  and  release  of  the  cause  of  action 
by  the  beneficiaries  of  it,  through  and  by  the 
acts  of  the  Imperial  Russian  consul-general 
at  New  York,  On  October  6,  1909,  the  de- 
fendant paid   the  Imperial   Russian  consul- 


general,  through  the  vice-consul,  four  hunr 
dred  dollars  in  full  settlement  of  all  claims- 
and  demands  against  it  for  the  death  of  the 
intestate  and  the  consul-general  executed  and 
delivered  to  the  defendant  a  receipt  of  the 
amount  "in  full  settlement  of  all  claims  and 
demands  against  the  company  for  the  death" 
of  the  intestate,  and,  in  the  name  of  tlie 
widow  "as  wife  and  Admx.,"  a  release  *'for 
myself,  my  heirs,  my  executors,  administra- 
tors and  assigns"  from  all  claims  and  de- 
mands arising  or  growing  out  of  the  death. 
The  next  of  kin  of  the  intestate  were  three 
infant  children  residing  with  their  mother 
in  the  village  of  Ozero,  province  of  Volhynia, 
Russia.  The  four  hundred  dollars  were  paid 
to  the  Russian  authorities  of  that  province 
and  by  them  deposited  in  a  local  bank  to  the 
credit  of  the  heirs  of  the  intestate.  The 
appellant  asserts  and  argues  that  the  trans- 
action constituted,  by  virtue  of  a  power  ^iwn 
the  consul-general  by  the  treaty  to  be  re- 
ferred to,  a  settlement  of  the  cause  at  action 
[348]  Through  the  year  1900,  a  treaty  be- 
tween the  United  States  and  Russia  contained 
the  clause:  "The  two  contracting  parties 
shall  have  the  liberty  of  having,  in  their  re- 
spective ports,  Consuls,  Vice-Consuls,  .Agents 
and  commissaries  of  their  own  appointment, 
who  shall  enjoy  the  same  privileges  and  pow- 
ers, as  those  of  the  most  favored  nations.'* 
The  appellant  correctly  asserts  that  under 
this  clause  tlie  powers  of  the  Russian  consul 
and  vice-consul  in  the  matter  of  settling  with 
and  releasing  the  defendant  from  the  dam- 
ages arising  from  the  death  of  the  intestate 
were  equal  to  those  given  the  consular  repre- 
sentatives of  any  other  nation  by  a  treaty 
with  the  United  States,  and  specifically  re- 
fers us  to  the  provision  of  the  then  existing 
treaty  with  Spain:  "The  Consuls-General, 
Consuls,  Vice-Consuls  or  Consular  Agent i^  of 
the  respective  High  Contracting  Parties  shall 
have,  under  the  laws  of  their  countrv  and 
regulations  of  their  own  Government  so  far 
as  compatible  with  local  laws,  the  right  of 
representing  the  absent,  unknown  or  minor 
heirs,  next  of  kin  or  legal  representatives  of 
the  citizens  or  subjects  of  their  country,  who 
shall  die  within  their  consular  jurisdiction; 
as  well  as  those  dying  at  sea  whose  property 
is  brought  within  their  consular  district;  and 
of  appearing  either  personally  or  by  delegate 
in  their  behalf  in  all  proceedings  relating  to 
the  settlement  of  their  estate  until  such  heirs 
or  legal  representatives  shall  themselves  ap- 
pear. Until  such  appearance  the  said  consu- 
lar officers  shall  be  permitted,  so  far  as  com- 
patible with  local  laws,  to  perform  all  the 
duties  prescribed  by  the  laws  of  their  coun- 
try and  the  instructions  and  regulations  of 
their  own  Government  for  the  safe-guarding 
of  the  property  and  the  settlement  of  the 
estate  of  their  deceased  countryman." 
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An  assertion  of  the  respondent  is  that  the 
record  contains  no  evidence  that  the  deceased 
was  at  the  time  of  his  death  a  citizen  of 
Russia  or  a  subject  of  the  Czar  of  RuRsia. 
The  complaint  alleges:  "That  the  said  Ste- 
phen Mistschook  was  at  the  time  of  his 
death  a  resident  of  [349]  Rockland  County 
and  left  him  surviving  a  widow  and  three 
minor  children,  Eva  Mistschook,  Julien  Mist- 
schook and  Elarion  Mistschook,  all  dependent 
upon  him  for  support  and  all  aliens  resident 
in  Russia,  Europe."  The  answer  alleges 
that  the  intestate  was,  at  the  time  of  his 
death  a  subject  of  the  Emperor  of  Russia. 
The  counsel  for  the  plaintiff,  upon  the  trial, 
in  the  opening  of  the  case  to  the  jury,  stated 
that  the  intestate  came  to  this  country  from 
Russia  and  had  arranged  to  bring  his  wife 
&nd  three  children  to  this  country  to  make 
them  citizens  of  it.  Through  a  deposition, 
the  widow  testified  that  on  March  3,  1900, 
she  was  and  prior  thereto  and  since  Novem- 
ber 3,  1896,  had  been  the  wife  of  the  intes- 
tate; that  they  were  married  in  the  village  of 
Ozero,  province  of  Volhynia,  Russia;  that 
they  lived  at  Ozero  until  1907,  when  the  in- 
testate said  good-bye  to  her  there,  telling  her 
he  was  going  to  America.  He  arrived  in  the 
United  States  about  February,  1907.  He  was 
thirty -two  years  old  at  the  time  of  his  de.nth. 
The  record  does  not  disclose  the  country  of 
his  birth.  It  was  thus  proven  that  the  in- 
testate was  an  alien;  that  at  the  age  of 
twenty  he  resided  and  married,  and  through 
the  succeeding  twelve  years  resided,  in  Rus- 
sia; that  his  wife  and  children  continued 
until  his  death  to  reside  and  receive  there 
their  support  from  liim,  and  were  aliens.  The 
facts  created  the  presumption  that  he  was, 
while  a  resident,  a  citizen  of  Russia.  The 
relation  is  presumed  to  have  continued  until 
a  change  of  citizenship  is  proved.  (Shelton 
V.  Tiffin,  6  How.  163,  185,  12  U.  S.  (L.  ed.) 
387;  Hauenstein  v.  Lynham,  100  U.  S.  483, 
25  U.  S.  (L.  ed.)  628;  Campbell  v.  Wallace, 
12  N.  H.  362,  37  Am.  Dec.  219;  State  v. 
Jackson,  79  Vt.  504,  65  Atl.  657,  8  L.R.A. 
(NJS.)  1245.)  Moreover,  the  acts  of  the 
Russian  consul-general  under  the  treaty  cre- 
ated the  presumption  that  the  intestate  was 
a  citizen  or  subject  of  Russia,  because  other- 
wise those  acts  would  have  been  nugatory 
and  mischievous.  The  acts  of  a  public  officer 
which  presuppose  the  existence  of  other  acts 
or  conditions  to  make  them  legally  operative 
are  presumptive  [350]  proofs  of  the  latter. 
(U.  S.  Bank  v.  Dandridge,  12  Wheat.  64,  6 
U.  S.  (L.  ed.)  552;  Cincinnati,  etc.  Pac.  R. 
Co.  V.  Rankin,  241  U.  S.  319,  327,  36  S.  Ct. 
555,  60  U.  S.  (L.  ed.)  1022,  L.R.A.1917A 
265;  Swarthout  v.  Ranier,  143  N.  Y.  499,  504, 
38  N.  E.  726;  Pringle  v.  Woolworth,  90  N.  Y. 
502.)  "The  general  presumption  is  that  no 
official   or  person   acting  under   an   oath   of 
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office  will  do  anything  contrary  to  his  official 
duty,  or  omit  anything  which  his  official  duty 
requires  to  be  done."  (In  re  Marcellus,  165 
N.  Y.  70,  77,  58  N.  E.  796.)  We  conclude 
from  the  proofs  that  the  intestate  was,  at 
the  time  of  his  death,  a  citizen  of  Russia. 
Conceded ly,  he  died  within  the  territorial 
jurisdiction  of  the  consul-general. 

We  turn  next  to  the  question,  did  the  con- 
sul-general have  the  right  to  settle  the  cause 
of  action  belonging  to  the  widow  and  next 
of  kin.  The  alienage  of  the  beneficiaries  of 
the  cause  of  action  does  not  aifect  their  rights 
under  the  statute  (Alfson  v.  Bush  Co.  182 
N.  Y.  393,  75  N.  E.  230,  108  Am.  St.  Rep. 
815),  and  we  will  assume  for  the  purposes  of 
this  case  that  the  widow  and  children  of  the 
intestate,  who  under  the  statute  (Code  of 
Civil  Procedure,  section  1903)  constituted 
the  beneficiaries,  had  the  right  (the  infants 
being  legally  represented)  to  settle  the  cause 
of  action  at  any  time  prior  to  the  issuance 
of  the  letters  of  administration  on  March  1, 
1911.  The  question  presented  is,  did  the 
consul-general,  as  such,  and  without  author- 
ity from  the  beneficiaries,  have  that  right.      ^ 

At  the  outset  it  should  be  comprehended 
that  under  our  statute  the  cause  of  action 
is  created  by  the  statute  and  is  original  and 
not  derivative.  It  is  not  a  part  of,  and  has 
no  relation  with  the  estate  of  the  decedent. 
The  damages  are  allowed,  not  for  an  injury 
to  his  estate,  but  for  an  injury,  through  the 
loss  of  him,  to  the  estate  of  the  beneficiaries. 
The  executor  or  administrator  of  the  dece- 
dent is  a  mere  nominal  party,  without  any 
interest  in  the  damages,  holding  them,  when 
recovered,  in  the  capacity  of  a  trustee  or 
agent  for  the  beneficiaries.  (Hegerich  v.  Ked- 
die,  99  N.  Y.  258,  1  N.  E.  787,  52  Am.  Rep. 
125;  Meekin  v.  Brooklyn  [351]  Heights,  R. 
Co.  164  N.  Y.  145,  58  N.  E.  50,  79  Am.  St. 
Rep.  635,  51  L.R.A.  235;  Kelliher  v.  New 
York  Cent.  etc.  R.  Co.  212  N.  Y.  207,  106  N. 
E.  824,  L.R.A.1915E  1178.)  The  claim  of  the 
beneficiaries  of  such  a  cause  of  action,  in  it's 
inherent  nature  and  source,  is  of  the  same 
quality  and  character  as  the  large  class  of 
claims  for  injuries  to  the  manifold  varieties 
of  property  of  claimants. 

The  rights  of  consuls  and  consular  officials 
rest  on  international  law  as  well  as  on  treaty 
stipulations.  International  law  regards  them 
as  mercantile  agents  of  the  government  ap- 
pointing them,  authorized  to  protect  the  com- 
mercial interests  of  its  citizens  or  subjects 
in  the  country  to  which  they  are  accredited 
and  clothed  only  with  authority  for  commer- 
cial purposes;  to  conserve  and  guard  the 
property  within  their  territorial  jurisdiction 
of  their  countrymen  dying  therein  is  im- 
portant among  their  rights  and  duties.  (The 
Anne,  3  Wheat.  436,  4  U.  S.  (L.  ed.)  428; 
Seidel  v.  Peschkaw,  27  N.  J.  L.  427;   In  re 
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D'Adamo,  212  X.  Y.  214,  106  K.  E.  81,  L.R.A. 
3915D  373,)  While  it  vesta  them  with  the 
right  to  interpose  claims  for  the  restitution 
of  property  belonging  to  the  subjects  of  their 
own  country,  I  have  found  no  rule  of  inter- 
national law  or  judicial  decision  indicating 
that  it  authorizes  or  permits  them  to  dis- 
pose of,  control  or  convert  into  another  form 
the  uninvaded  and  secure  property  of  their 
living  countrymen.  The  decision  and  opinion 
in  The  Bello  Corrunes,  6  Wheat.  152,  168,  6 
U.  S.  (L.  ed.)  229,  upholds  the  contrary  con- 
ciusion.  It  is  clear,  I  think,  that  the  general 
law  of  nations  does  not  sustain  as  valid  the 
settlement  with  the  appellant  of  the  consul- 
general,  and  this  conclusion  ia  assured  by  the 
fact  that  the  counsel  for  the  appellant  does 
not  invoke  here  that  law.  Nor  has  he 
brought  to  our  attention  any  law  of  Russia 
or  of  this  country  supplementing,  in  this  re- 
spect, international  law.  The  treaty  be- 
tween the  United  States  and  Russia,  in  con- 
junction with  that  between  the  United  States 
and  Spain,  of  which  we  have  already  spoken, 
is  the  foundation  of  his  claim  and  argument. 

The  Federal  Constitution  declares  a  valid 
treaty  the  [352]  supreme  law  of  the  land. 
(Article  VI.)  Where  a  treaty  affects  the 
rights  of  litigants,  it  binds  those  rights  and 
is  as  much  to  be  regarded  by  the  court  as  an 
act  of  Congress.  (U.  S.  v.  The  Schooner 
Peggy,  1  Cranch  103,  2  U.  S.  (L.  ed.)  49; 
Whitney  v.  Robertson,  124  U.  S.  190,  8  S. 
Ct.  456,  31  U.  S.  (L.  ed.)  386;  Maiorano  v. 
Baltimore,  etc.  R.  Co.  213  U.  S.  268,  29  S.  Ct. 
424,  53  U.  S.  (L.  ed.)  792.)  It  is  paramount 
to  the  Constitution  and  statutes  of  the  state 
(Ware  v.  Hylton,  3  Dall.  199,  237,  1  U.  S. 
(L.  ed.)  668),  but  not  to  acts  of  Congress. 
(Head  Money  Cases,  112  U.  S.  680,  5  S.  Ct. 
247,  28  U.  S.  (L.  ed.)  798).  Its  application 
to  any  case  and  its  construction,  if  construc- 
tion is  needed,  are,  as  with  any  other  law, 
questions  for  the  court. 

The  particular  language  of  the  Spanish 
treaty  wliich,  the  appellant  asserts,  gave  the 
consul-general  the  right  to  settle  the  claim, 
is  that  giving  to  consular  officers  ''the  right 
of  representing  the  absent,  unknown  or  minor 
heirs,  next  of  kin  or  legal  representatives  of 
the  citizens  or  subjects  of  their  country,  who 
shall  die  within  their  consular  jurisdictions; 
.  .  .  and  of  appearing  either  personally  or 
by  delegate  in  their  behalf  in  all  proceedings 
relating  to  the  settlement  of  their  estate  until 
such  heirs  or  representatives  shall  themselves 
appear  ...  so  far  as  compatible  with 
local  laws."  The  argument  is,  the  right  of 
"representing"  is  the  right  to  do  for  the 
represented  persons  whatsoever  they  might 
have  done  for  themselves,  and  the  clauses 
quoted  contemplate  a  representation  without 
as  well  as  with  judicial  proceedings.  No  leg- 
islative or  judicial  law  of  Russia  or  the  state 
forbade  the  representation. 


It  is  manifest  that  the  language  does  not 
clearly  and  with  certainty  warrant  the  ap- 
plication and  effect  given  it  by  the  appellant 
It  is  not  clear  that  the  language  has  any 
application  to  the  widow  and  children  of  the 
intestate  as  the  owners  of  the  claim  or  prop- 
erty, which   is  theirs  not  by  devolution  or 
succession  and  as  a  part  of  the  estate  of  the 
intestate,  but  through  original  and  primarr 
ownership.     Our  inquiry,  therefore,  is  as  to 
what,  in  [353]  such  respect,  was  intended  in 
the  quoted  language  by  the  contracting  gov- 
ernments, and  in  pursuing  it  we  should  adopt 
the  same  general  rules,  which  are  applicable 
in  the  construction  of  statutes,  contracts  and 
written    instruments   generally.     The  entire 
provisions  of  the  treaty  relevant  to  the  in- 
quiry are  to  be  studied,  the  words  used  are 
to  be  given  their  natural  and  ordinary  sig- 
nification,  a   sensible   and   reasonable  effect 
must  be  given  unless  the  words  forbid,  and 
the  cognate  rules  of  international  law  and 
of  the  legislation  of  the  government  may  be 
considered.     (In  re  D'Adamo,  212  N.  Y.'214, 
106   N.   E,    81,   L.R.A.1915D    373;    U.  S.  v. 
Choctaw  Nation,  179  U.  S.  494,  21  S.  Ct.  149, 
45  U.  S.  (L.  ed.)  291;  Collins  v.  O'Neil,  214 
U.  S.  113,  29  S.  Ct.  673,  53  U.  S.   (L.  ed.) 
933;  Geofroy  v.  Riggs,  133  U.  S.  258,.  10  S. 
Ct.  295,  33  U.  S.   (L.  ed.)   642.)     A  careful 
reading  of  the  provisions  of  the  treaty  impels 
to  the  conclusion  that  the  governments  con- 
templated the  assured   conservation,  admin- 
istration and  settlement  of  the  estates  of  the 
citizens  of  either  who  died  in  the  country 
of  the  other,  or  dying  at  sea,  left  property 
which  was  brought  into  the  country  of  the 
other.     It  is  the  heirs,  next  of  kin  or  legal 
representatives  of  such  (Citizens  who  are  to  be 
represented  and  represented  as  such :  that  is, 
as  having  an  ownership  or  interest  under  the 
laws   of  intestacy   in   the  estate  of  the  de- 
ceased.    They  are  to  be   represented  as  to 
such  ownership  or  interest.    The  widow  and 
children  in  the  case  at  bar  are  not  the  sub- 
jects  of   such  a   representation.     WTiile  the 
statute  declares  that  the  damages  recovered 
are  exclusively  for  the  benefit  of  the  dece- 
dent's husband  or  wife,  and  next  of  kin,  the 
denomination    "next    of   kin'*    in    connection 
with  the  preceding  designation  is  merely  a 
convenient    means    of    designating,    compre- 
hensively and  definitely,  the  distributees  of 
the   damages   recovered.     The   damages  are 
theirs,  not  through  the  laws  of  intestacy  or 
as  a  part  of  the  estate  of  the  intestate,  but 
through  their  original  right  to  them  created 
by  the  statute.     A  confirmation  of  the  cor- 
rectness of  such  conclusion  is  contained  in 
the  provision  that  as  to  the  countrymen  of 
consuls  [354.]   who  die  at  sea,  the  right  of 
representation  is  not  given  unless  the  prop- 
erty   of    the    deceased    is    brought    into  the 
consular  district.     The  existence  of  an  estate 
of  the  intestate   in  the  consular  district  is 
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the  ground  for  the  right  to  represent.  The 
remaining  language  of  the  treaty  provision 
denotes  that  the  intention  of  the  governments 
was  to  provide  by  it  for  the  safeguarding 
of  the  property  and  the  settlement  of  the 
estates  of  the  citizens  of  either  dying  in  the 
country  of  the  other  or  at  sea.  The  language 
has  a  completed  purpose  and  effect  if  it  be 
held  to  authorize  the  consular  officers  to  act 
for  the  heirs,  next  of  kin  or  legal  representa- 
tives of  their  coimtrymen,  of  the  description 
set  forth,  in  relation  to  their  estates  in  in- 
stituting, appearing  for  and  participating  in 
their  behalf  in  legal  or  other  proceedings  for 
the  proper  administration,  conserving  and 
guarding  of  the  estates.  This  construction  is 
further  confirmed  .by  the  fact  that  it  harmon- 
izes  with  the  functions  of  consuls  under  the 
establlahed  international  practice*  (In  re 
lyAdaiiio,  212  N.  Y.  214,  106  N.  £.  81,  LJI.A. 
1915D  373.) 

The  construction  urged  by  the  appellant 
is  not  reasonable.  It  would  permit  consular 
officers  to  transfer,  dispose  of,  or  convert  into 
a  different  form  the  property  of  the  absent, 
unknown  or  minor  heirs  or  next  of.  kin  of  the 
citizens  or  subjects  of  their  country  who 
shall  lie  within  th^r  consular  jurisdiction. 
The  vice-consul  effected  such  a  result  in  the 
present  case.  The  right  of  action  was  a 
property  right  of  the  beneficiaries  of  it. 
(Meekin  v.  Brooklyn  Heights,  etc.  R.  Co.  1G4 
N.  Y.  145,  68  N.  E.  50,  79  Am.  St.  Rep. 
635,  51  L.R.A.  235.)  The  consu}  converted  it 
into  four  hundred  dollars.  The  construction 
urged  by  the  appellant  would  justify  his 
act.  There  is  no  distinction  between  the 
property  right  in  question  and  the  other 
property  rights,  If  any,  of  the  beneficiaries 
or  those  of  others  similarly  situated  which 
would  guard  them  against  the  effect  of  such 
a  construction.  The  death  of  a  fello^v-coun- 
trvman  of  a  consular  officer  within  the  con* 
sular  district  would  place  at  the  disposal'  of 
the  officer  the  property  of  the  absent,  un- 
known or  minor  [355]  heirs  and  next  of  kin 
of  the  deceased.  The  treaty  in  question  is 
one  of  many  betweeii  this  and  other  coun- 
tries containing  identical  or  equivalent  lan- 
guage to  which  our  decision  would  be  applica- 
ble. The  language  and  the  rules  controlling 
its  interpretation  forbid  the  cohstruction 
given   by  the  appellant. 

There  is  no  meritorious  exception  on  the 
part  of  the  appellant  to  the  rulings  of  the 
trial  justice  in  admitting  or  rejecting  evi- 
dence. 

The  judgment  shouM  be.  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.»  Hiscock,  Chase^ 
Hogan,   Cardozo   and  Pounds  JJ«j  jconcur. 

Judgment  affirmed. 
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The  reported  case  involves  the  construction 
of  a  treaty  stipulation  giving  to  consular 
officers  "the  right  of  representing  the  absent, 
unknown  or  minor  heirs,  next  of  kin  or  legal 
representatives  of  the  citizens  or  subjects 
of  their  country,  who  shall  die  within  their 
consular  jurisdiction;  as  well  as  those  dying 
at  sea  whose  property  is  brought  within 
their  consular  district;  and  of  appearing 
either  personally  or  by  deUgate  in  their 
behalf  in  all  proceedings  relating  to  the  set- 
tlement of  their  estate  until  such  heirs  or 
legal  representatives  shall  themselves  ap- 
pear." It  is  held  that  the  provision  in  ques- 
tion does  not  give  to  a  consular  officer  the 
power  to  settle  and  release  a  cause  of  action 
accruing  to  next  of  kin  resident  in  the  conn- 
try  which  he  representa  by  reason  of  the 
negligent  killing  of'  a  person  in  the  United 
States.  As  a  result  of  that  construction  the 
court  concludes  that  no  such  power  is  given 
by  the  *'most  favored  nation"  clause  to  a 
consul  of  a  nation  other  than  that  with  which 
the  treaty  in  question  was  made.  The  rights 
and  duties  of  a  consul  with  respect  to  a 
decedent's  estate  are  discussed  in  the  notes 
to  Carpigiani  v.  Hall,  Ann.  Cas.  19I3D  651, 
and  Servas's  Estate,  Ann.  Gas.  1916D  233. 
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North  Dakota- Supreme  Court — April  4,  J  917. 

»  . 

B6  JT.  i>a^.  471;  ie2  X,  TT.  704. 


Taxes  —  Inlieritanee  Tax  ^  Discrimi- 
nation against  Aliens. 

Section  8077  of  the  Compiled  Laws  of 
1913,  which  imposes  a  tax  of  twenty-five  per 
eent  on  the  inheritance  of  nonresident  aliens 
as  opposed  to  a  tax  of  one  and  one-half  per 
cent  on  the  inheritances  of  citizens  and  resi- 
dent aliens  residing  in  the  United  States,  is 
not  in  violation  of  section  20  of  article  1  of 
the  constitution  of  North  Dakota,  which  pro- 
vides that  "no  citizen  or  class  of  citizen* 
shall  be  granted  privileges  or  immunities 
which  upon  the  same  terms  shall  not  be 
granted  to-  all  citizens."  Xor  is  it  in  viola- 
tion of  section  11  of  article  1  which  provides 
that  'Oawa  of  a  general  nature  shall  have  a 
uniform  operation."  Xor,  where  tlie  decedent 
was  a  citizen  of  the  United  States  and  re- 
siding therein,  is  it  in  violation  of  article 
6  of  the  treaty  of  amity  and  commerce  be- 
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tween  Norway  and  the  United  States  (7  Fed. 
St.  Ann.  828)  and  which  provides  that  '*the 
subjects  of  the  contracting  parties  in  the 
respective  states  may  fully  dispose  of  their 
goods  and  effects  either  by  testament,  dona- 
tion, or  otherwise,  in  favor  of  such  persons 
as  they  think  proper;  and  their  heirs  in 
whatever  place  they  shall  reside,  shall  re- 
ceive the  succession  ab  intestato,  either  in 
person  or  by  their  attorney,  without  having 
occasion  to  take  out  letters  of  naturalization. 
These  inheritances,  as  well  as  the  capitals 
and  effects,  which  the  subjects  of  the  two 
parties,  in  changing  their  dwelling,  shall  be 
desirous  of  removing  from  the  place  of  their 
abode,  shall  be  exempt  from  all  duty,  called 
'droit  de  detraction,'  on  the  part  of  the  gov- 
ernments of  the  two  states  respectively." 
[See  Ann.  Cas.  1912A  857.] 

Descent  and  Distribntioii  —  Nature  of 
Right  to  Inherit  or  Take  1»y  WUl. 

The  right  to  inherit  or  to  take  by  will  and 
the  right  to  devise  and  to  bequeath  are  not 
natural  and  inalienable  rights,  nor  are  they 
guaranteed  by  the  state  or  federal  consti- 
tutions. 

[Sec  note  at  end  of  this  case.] 

Aliens  —  Right  to  Take  by  Descent. 

The  alien,  in  the  absence  of  permissive 
legislation,  has  never  been  allowed,  as  against 
the  sovereign  state,  to  take  by  descent  or 
even  by  will. 

[See'^Ann.  Cas.  1912A  1100.] 

Same. 

Statutes  which  change  the  common  law 
and  which  allow  aliens  to  take  by  will  or 
to  inherit  are  not  to  be  looked  upon  in  the 
light  of  a  recognition  or  extension  of  any 
previously  existing  right  belonging  to  such 
aliens,  but  rather  as  a  fresh  grant  or  a  right 
or  a  statute  of  grace  which  &e  state  chooses 
to  confer. 

Taxes  —  Inheritance  Tax  —  Discrimi- 
nation. 

There  is  a  wide  distinction  between  a  tax 
On  the  right  to  export  or  to  carry  out  of  a 
state  property  after  it  has  passed  to  an  heir 
or  legatee  and  has  become  his,  and  a  tax 
on  the  property  before  it  passes  to  him,  or 
a  tax  upon  his  right  to  receive  or  of  the 
deceased  to  devise  and  bequeath. 

Same. 

A  citizen  of  a  foreign  country,  residing 
therein,  has,  in  the  absence  of  express  treaty 
right,  no  reason  to  complain  that  his  inher* 
itance  is  taxed  more  than  that  of  a  fellow 
alien  who  resides  in  the  United  States,  but 
not  in  the  state  where  the  deceased  resided 
or  of  the  probate  of  the  will. 

Same. 

The  wealth  and  prosperity  of  California 
or  of  any  other  state  in  the  Union  is  of  vital 
importance  to  the  people  of  North  Dakota. 
A  statute,  therefore,  which  discriminates  in 
the  matter  of  the  amount  of  an  inheritance 
tax  between  a  citizen  and  resident  of  Nor- 
way and  a  citizen  of  Norway  residing  in 
California  or  any  other  state  of  the  Union, 
is  not  for  that  reason  void  on  the  ground  of 
class  legislation. 


Same. 

Article  6  of  the  treaty  of  amity  and  com- 
merce between  the  United  States  and  the 
kingdom  of  Norway  (7  Fed.  St.  Ann.  828) 
is  only  applicable  to  the  estates  of  decedents 
who  were  citizens  of  Norway  leaving  prop- 
erty in  the  United  States  and  citizens  of  the 
United  States  leaving  property  in  Norway 
and  those  inheriting  from  them,  and  is  not 
applicable  to  the  estates  of  decedents  who 
were  citizens  of  the  United  States. 

Same. 

The  term  "droit  de  detraction"  means  a 
tax  which  is  levied  on  the  right  of  removal 
of  property  from  one  state  to  another,  and 
does  not  include  an  inheritance  tax,  which 
18  merely  a  tax  upon  the  right  to  devise  and 
to  inherit. 

Treaties  —  Constmction. 

The  general  rule  that  treaties  should  be 
liberally  construed  so  as  to  carry  out  the 
apparent  intention  of  the  parties  to  secure 
equality  and  reciprocity  between  them  does 
not  justify  a  state  court  in  judicially  legis- 
lating as  against  the  right  of  the  state  and 
its  taxing  power,  and  in  adding  words  to  a 
treaty  so  as  to  make  it  applicable  to  the 
estate  of  citizens  of  the  Unit<Mi  States  in  the 
United  States,  when  by  its  terms  it  is  only 
applicable  to  the  estates  of  aliens  or  to  th^ 
estates  of  citizens  of  the  United  States  who 
reside  in  a  foreign  country. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Cass  county: 
Pollock,  Judge. 

Action  by  Howard  Moody,  plaintiff,  against 
Otto  A.  Hagen  et  aL,  defendants.  Tax  Com- 
mission of  State  of  North  Dakota,  intervener. 
From  judgment  rendered,  intervener  a^^peals. 
The  facts  are  stated  in  the  opinion.     Ke- 

VEBSED. 

George  E,  Wallitce  and  F.  E.  Packard  for 
appellant. 
Fowler  d  Green  for  respondents. 

[482]  Beucb,  Ch.  J.— This  is  an  appeal 
from  an  order  and  judgment  of  the  district 
court  of  Cass  county  reversing  an  order  of 
the  county  court  fixi^ig  the  amount  of  the  in- 
heritance tax  to  be  paid  on  the  legacy  of  the 
respondent  Elina  A.  Skarderud. 

Elina  A.  Skarderud  is  a  subject  and  resi- 
dent of  Norway.  She  has  [483]  a  sister  and 
brother,  one  residing  in  Fargo,  and  the  other 
in  California,  both  of  whom  are  citizens  of 
the  United  States.  These  three  are  collater- 
al heirs,  and  by  will  are  given  the  entire 
property,  real  and  personal,  of  Martin  A. 
Hagen,  deceased,  who  in  his  lifetime  was  a 
citizen  of  the  United  States,  domiciled  in 
Fargo,  Cass  county,  North  Dakota.  This  ap- 
peal involves  the  constitutionality  of  the  In- 
heritance Tax  Law  as  applied  to  the  respond- 
ent Elina  A.   Skarderud.     As  to  the  other 
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heirs,  it  is  conceded  the  tax  is  lawlul,  and  is 
payable  on  a  basis  of  11  per  cent  up  to  $15,* 
000  and  2^  per  cent  on  the  excess.  The  tax 
'Computed  against  the  shares  of  Elina  A. 
t^kardenid  was  at  the  rate  of  26  per  cent, 
which  is  the  amount  required  by  the  statute 
to  be  taxed  in  the  case  of  aliens  who  are  not 
residents  of  the  United  States. 

The  part  of  the  act  (Corap.  Laws  1913,  § 
^977)  which  is  in  dispute  reads  as  follows: 
''Upon  the  transfer  of  property  in  any  man- 
ner hereinbefore  described  to  or  for  the  use 
•of  collateral  relations  or  strangers  in  blood 
who  are  aliens  not  residing  in  the  United 
States  or  to  or  for  the  use  of  any  corporation 
which  is  not  chartered  by  the  authority  of 
the  government  of  the  United  States  or  of 
any  state,  a  tax  of  25  per  centum  shall  be 
levied  and  collected." 

It  is  contended  that  this  clause  violates 
§  11  of  art.  1  of  the  Constitution  of  the  state 
of  North  Dakota,  which  provides  that  ''laws 
of  a  general  nature  shall  have  a  uniform 
operation."  Also  §  20  of  art.  1,  which  pro- 
vides that  "no  special  privileges  or  immuni- 
ties shall  ever  be  granted  which  may  not  be 
altered,  revoked  or  repealed  by  the  legisla- 
tive assembly;  nor  shall  any  citizen  or  class 
of  citizens  be  granted  privileges  or  immuni- 
ties which  upon  the  same  terms  shall  not  be 
granted  to  all  citizens."  It  is  also  contended 
tiiat  the  act  violates  the  provision  of  art.  0 
of  the  Treaty  of  Amity  and  Commerce  which 
was  entered  into  between  the  United  States 
and  Norway  and  Sweden  in  1788,  and  revised 
by  art.  17  of  the  Treaty  of  Commerce  and 
Navigation  of  1827,  and  later  still,  and  after 
the  separation  of  Norway  and  Sweden,  re- 
affirmed between  the  several  nations.  (7  Fed. 
St.  Ann.  828.) 

Tt  is  clear  to  us  that  §  20  of  art.  1  of  the 
Constitution  of  North  Dakota  has  no  connec- 
tion with  the  case  at  bar.  The  respondent 
Klina  A.  Skarderud  is  concededly  not  a  citi- 
zen of  North  Dakota,  nor  of  the  United 
Btates.  The  constitutional  provision,  there- 
fore, has  no  applicability  to  her.  Magoun  v. 
Illinois  Trust,  etc.  Bank,  170  U.  S.  288, 
[484]  42  U.  S.  (L.  ed.)  1037,  18  S.  Ct.  594; 
Mager  v.  Grima,  8  How.  490, 12  U.  S.  (L.  ed.) 
1168.  Even  if  the  tax  be  looked  upon  as  a 
limitation  on  the  right  of  the  decedent  to 
devise  and  bequeath,  the  limitation  applies 
to  all  citizens  and  all  residents  of  North 
Dakota,  and  therefore  does  not  discriminate 
as  to  any  privilege  or  any  immunity. 

Nor  do  we  believe  that  the  statute  in  any 
way  violates  §  11  of  art.  1,  which  provides 
that  "laws  of  a  general  nature  shall  have  a 
uniform  operation." 

It  is  certainly  uniform  as  to  all  decedents 
in  North  Dakota.  It  is  certainly  uniform  as 
to  all  nonresident  aliens.  Magoun  v.  Illinois 
Trust  k  Sav.  Bank,  supra. 


The  only  criticism  then  that  can  be  made 
against  it  is  that  it  discriminates  against 
these  nonresident  aliens  as  compared  with 
citizens  of  the  United  States  and  with  resi- 
dent aliens. 

It  is,  of  course,  well  established  that  a  rea- 
sonable classification  does  not  subject  a  law 
to  the  taint  of  lack  of  uniformity,  and  that 
in  passing  upon  the  question  the  test  is  ''a 
just  and  natural  reason  of  necessity  or  pro- 
priety for  the  difference  made  by  the  law  In 
the  liabilities  and  rights"  of  the  members  of 
the  several  classes.  Chicago,  etc.  R.  Co.  v. 
Westby,  47  L.R^.(N.S.)  97,  102  C.  C.  A.  65, 
178  Fed.  619;  In  re  McKennan,  27  S.  D.  136, 
83  L.R.A.(N.S.)  620,  130  N.  W.  33,  Ann.  Cas. 
1913D  745;  State  v.  Bazille,  97  Minn.  11, 
6  L.R.A.(N.S.)  732,  106  N.  W.  93,  7  Ann. 
Cas.  1056;  Frederickson  v.  Louisiana,  23 
How.  445,  16  U.  S.  (L.  ed.)  577. 

We  believe  that  there  is  "a  just  and  natur- 
al reason  of  necessity  or  propriety  for  the 
elaseificati(Hi  which  is  made." 

We  must  start  with  the  premise  that  the 
right  to  inherit  or  to  take  by  will  and  the 
right  to  devise  and  bequeath  are  not  natural 
and  inalienable  rights,  nor  are  they  guaran- 
teed by  the  state  or  Federal  Constitutions, 
hut  are  entire)^  within  the  control  of  the 
sovereign  state.  U.  S.  v.  Perkins,  163  U.  S. 
626,  41  U.  S.  (L.  ed.)  287,  16  S.  Ct.  1073; 
Magoun  v.  Illinois  Trust,  etc.  Bank,  supra. 

We  must  further  recognize  the  historical 
and  l^gal  fact  that  even  when  the  right  to  de- 
vise and  to  bequeath,  and  to  take  by  will,  and 
to  inherit  has  been  recognized  by  statute,  as 
It  has  been,  generally,  throughout  the  United 
States,  the  alien  has.  never,  in  the  absence 
of  permissive  legislation,  been  allowed,  as 
against  the  sovereign  state,  to  take  by 
[485]  descent  or  even  by  wiU.  2  C.  J.  1054, 
1057 ;  Connolly  v.  Reedi  22  Idaho  29,  125  Pac. 
213.  We  must  also  adopt  the  premise  that 
statutes  which  change  the  common  law  and 
which  allow  aliens  to  take  by  will  or  to  in- 
herit are  not  to  be  looked  upon  in  the  light 
of  a  recognition  or  extension  of  any  previ- 
ously existing  right  belonging  to  such  aliens, 
but  rather  as  a  fresh  grant  or  a  right  or  a 
statute  of  grace  which  the  state  chooses  to 
confer.    2  C.  J.  1062;  Connolly  v.  Reed,  supra. 

We  may  also  add  that  we  seriously  question 
the  proposition  that  a  nonresident  alien  can 
invoke  the  provisions  of  the  state  and  Federal 
Constitutions  At  all.  He  owes  no  allegiance 
to  our  flag  or  our  government.  He  may,  as 
far  as  we.  know,  be  plotting  our  destruction. 
Why  should  we  be  presumed  to  give  when  we 
receive  nothing.  The  Constitution,  no  doubt, 
follows  the  flag.  But  the  American  flag  does 
not  wave  over  the  continent  of  £urope.  See 
Wunderle  v.  Wunderle,  144  111.  40,  19  L.R.A. 
84,  33  N.  E.  195.  We  merely  suggest  the 
point,  however,  and  make  no  holding  upon  it. 
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Be  this  as  it  may,  however,  we  believe  that 
there  is  a  valid  reason  for  the  discrimination, 
and  even  though  resident  and  nonresident 
aliens  are  not  treated  alike. 

It  must  indeed  be  apparent  to  all  that  a 
sovereign  state  must  have  the  right  to  impose 
a  higher  inheritance  tax  on  nonresident  aliens 
that  upon  its  own  residents  and  citizens. 
Residents  and  citizens  together  tend  to  make 
up  the  united  strength  of  the  state  and  of 
the  nation,  for  it  is  of  men  and  women  that 
states  are  made.  Mager  v.  Grima,  8  How. 
493,  12  U.  S.   (L.  ed.)   1170. 

It  is  also  clear  that  although  a  state,  with- 
out the  consent  of  Congress,  may  only  levy 
such  taxes  on  exports  as  are  necessary  for 
executing  its  Inspection  Laws  (Fed.  Ck^nst.  § 
10,  art.  1;  8  Fed.  St.  Ann.  703),  the  right 
of  the  several  states  to  control  the  disposi- 
tion of  their  own  property  and  the  laws  of 
descent  and  inheritance  have  not  been  taken 
away  from  them.  Magoun  ▼.  Illinois  Trust 
&  Sav.  Bank  and  Wunderle  and  Wunderle, 
supra. 

It  is  now  generally  conceded  that  the  rigfit 
to  inherit  or  take  by  will  is  not  a  natural 
and  inalienable  right,  nor  is  the  right  to  be* 
queath  and  devise,  and  if  this  be  true  of  the 
citizens  of  a  state,  much  more  must  it  be 
true  of  nonresident  aliens. 

There  is  nothing  in  the  state  or  in  the 
Federal  Constitutions  which  prevents  a  state, 
if  it  will,  from  returning  to  the  medieval 
theory  and  [486]  practice  and  of  providing 
that  upon  the  death  of  the  owner  all  of  his 
property  shall  escheat  to  it.  If,  as  has  been 
held  by  the  Supreme  Court  of  the  •  United 
States  in  the  case  of  MoCready  v.  Virginia, 
94  U.  S.  391,  24  U.  S.  (L.  ed.)  248,  a  state 
may  reserve  the  use  of  its  oyster  beds  to  its 
own  citizens,  and  if  >a  state  can  take  away 
the  right  or  power  to  dispose  by  will  or  to 
inherit,  it  may  place  upon  the  right,  if  grant- 
ed whatever  limitations  it  may  please.  6  R. 
C.  L.  428;  Mager  v.  Grima,  8  How.  490,  12 
U.  S.  (L.  ed.)'  1168;  Magoun  t.  Illinois. Trust, 
etc.  Bank,  170  U.  S.  283,  42  U.  S.  (L.  ed.) 
1037,  18  S.  Ct.  594;  Connolly  v.  Reed,  22 
Idaho  29,  125  Pac.  213. 

There  is  a  wide  difference  between  a  tax 
on  the  right  to  export  or  to  carry  out  of  the 
state  after  the  property  has  passed  to  the 
heir  or  legatee  and  has  become  his,  and* a  tax 
On  the  property  before  it  passes  to  such  per- 
son, or  on  the  right  of  the  decedeiit  to-  wiH 
and  bequeath  lind  the  right  of  the  legatee  to 
accept.  In  re  Anderson^  166  la.  617,  52 
L.R.A.(N;S.)    686,  147  N.  W.  1098, 

In  such  a  cade  the  state  is  really  dealing 
"With  its  own  property  or  with  that  which,  if 
it  chose,  couM  be  its  own  property.  It  is 
simply  saying,  this  property  is  of  right  and 
ancient  usage  ours,  but  we  will  giv«  citizens 
of  the  United  States,  whether  residing  here 


or  abroad,  and  alien  citizens,  provided  they 
reside  in  the  United  States,  98^  per  cent 
of  that  which  the  decedent  desired  that 
they  should  have,  but  to  aliens  who  do  not 
reside  in  the  United  States  we  will  only  give 
75  per  cent,  and  the  remainder  we  will  keep 
for  ourselves.  Mager  v.  Grima  and  Connolly 
V.  Reed,  supra. 

If  reason  were  necessary  to  be  given  for 
this  discrimination  between  resident  and  Don- 
resident  aliens,  it  would  be  easy  to  be  found, 
and  even  though  the  aliens  do  not  reside  with- 
in the  state  of  North  Dakota,  but  within  &ome 
other  state  of  the  American  Union.  A  resi- 
dent of  another  state  of  the  Union,  even 
though  an  alien,  learns  of  our  institutions, 
and  becomes  imbued  with  our  spirit.  £8- 
pecially  if  he  has  children  who  attend  our 
public  schools,  he  cannot'  help  but  become 
attached  to  us.  If  children  are  born  to  him 
within  our  borders,  th^,  by  that  very  fact, 
become  citizens.  In  case  of  war  he  is  usually 
an  alien  frigid  rather  than  an  alien  enffiny. 
We  are  a  nation^  indeed,  though  composed 
of  many  states.  Our  state  officers  first  swear 
to  support  the  Constitution  of  the  United 
States  and  [487]  then  the  Constitution  of 
their  own  state.  Every  person  bom  or  natur- 
alised in  the  United  States  and  subject  to  the 
jurisdiction  thereof  la  a  citizen  first  of  the 
United  States  and  then  of  the  state  in  which 
he  resides.  See  14th  Amendment  to  the  Fed- 
eral Constitution.  (9  Fed.  St.  Ann.  384.) 
No  state  liveth  unto  itself  or  by  itself. 

Surely  it  is  for  the  interest  of  the  state  of 
North  Dakota  that  the  property  of  the  United 
States  shall  as  far  as  possible  be  kept  within 
the  eon£nee  of  the  country,  even  though  not 
within  our  own  borders.  It  is  created  under 
the  protection  of  the  same  flag  and  the. same 
national  Constitution. 

All  private  property  within  the  United 
States  is  subject  to  Federal  taxation;  and  the^ 
wealth  and  prosperity  of  the  United  States  as. 
a  whole  are  of  vital  importance  to  the  citi- 
zens and  residents  of  every  state.  The  ex- 
penses of  the  national  government  must  ht 
met,  and  are  everyday  becoming  greater  amd 
greats.  Not  only  this,  but  the  Federal  tax- 
ing power  is  everyday  incroaching  upon  the 
resources  ai  the  several  states.  The  more, 
for  instance,  that  is  taken  from  the  citizens  of 
North  Dakota  by  the  Federal  income  tax,  the 
less  money  and  property  have  our  citizens  and 
i>eaidenta  to  mf^t.our  own  local  and  state  ex- 
actions and  to  pay  our  state  income  tax,  and 
oux'  state  taxes  generally.  We  are  vitally 
interested  in  the  wealth  of  other  states  be- 
cause they  pay  a  proportionate  share  of  the 
general  Federal  taxes  which  we  all  must  pay. 
The  nation  is  "the  United  States."  The 
growth  of  every  other  state  in  opportunity 
and  prosperity,  and  in  all  that  opportunity 
and  prosperity,  when  rightfully  used,  brings 
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13  of  moment  to  us.  Their  strength,  both 
moral  and  material,  helps  to  make  up  the 
8iim  of  national  greatoeds.  Their  people  are 
our  people;  their  flag  is  our  flag;  and  their 
Ood  is  oat  God. 

Xor  do  we  believe  that  the  act  is  in  viola- 
tion of  article  6  of  the  Treaty  of  Amity  and 
Commerce  of  1783,  between  the  United  States 
and  Norway  and  Sweden,  as  revised  by  ar- 
ticle 17  of  the  treaty  of  Commerce  and  Navi-^ 
gation  of  1887,  and  which  treaty  reads  as 
follows:  ''The  subjects  of  the  contracting 
parties  in  the  respective  states,  may  freely 
dispose  of  their  goods  and  effects  either  by 
testament,  donation  or  otherwise,  in  favor  of 
such  persons  as  they  think  proper;  and 
their  heirs  in  whatever  place  they  shall  re- 
aide,  shall  receive  the  succession  ah  intestato, 
either  in  person  or  by  their  attorney,  with- 
out having  occasion  [4A9]  to  take  out  let- 
ters of  naturalization.  These  inifaeritancesi^ 
•as  well  as  the  capitals  and  effects,  which  the 
subjects  of  the*  two  parties,  in  ahanging  their 
dwelling,  shall  be  desirous  of  removing  from 
the  place  of  their  abode,  ahall  be  exempted 
from  all  duty,  called  *droii  de  detraction*  on 
the  part  of  the  government. of  the  two  states 
respeetively.  But  it  is  at  the  same  time 
agreed,  that  notMng  contained  in  this  ar<* 
iiele  shall  in  any  manner  derogate  from  the 
ordinances  pub^hed  in  Sweden  agninst  emi* 
grationa,  or  which  may  hereafter  be  pub- 
lished, which  shall  remain  in  full  force  and 
vigor.  The  United  States  on  their  part,  or 
any  of  them,  shall  be  at  liberty  to  make,  re- 
specting this  matter  such  laws  as  they  think 
propet."  [8  Stat,  at  L.  64;  7  Fed»  St.  Ann. 
328]. 

We  fliiU  indeed,  to  see  how  this  treaty  is 
in  any  way  applicable.  As  we  have  before 
pointed  out,  the  deceased  was  not  a  citizen 
•of  Norway,  but  of  North  Dakota,  and  ol  the 
United  States.  The  treaty  clearly  relates 
•only  to  the  rights  and  privileges  of  the  sub- 
jects of  the  United  States  in  Norway  and  the 
subjects  of  Norway  in  the  United  States,  and 
those  who  take  or  inherit  from  theip.  So, 
too,  it  is  perfectly  clear  that  the  subject  of 
taxation  was  not  attempted,  to  be  covered  by 
the  treaty,  snd  much  less  the .  inheritance 
tax.  The  term  "droit  de  detraction*'  has  al- 
ways had  a  well-defined  meaning.  It  is  a  tax 
levied  upon  the  removal  from  the  one  state 
or  country  to  another  of  property  acquired 
by  succession  or  testamentary  disposition, 
and  it  does  not  cover  taxes  upon  the  succes- 
sion to  or  transfer  of  property*  In  re  Peter- 
son, 168  la.  511,  L.R.A.1916A  469,  151  N.  W. 
66;  Frederickson  v.  Louisiana,  23  How.  447, 
16  U.  S.  (L.  ed.)  579;  Matter  of  Stroebel,  6 
App.  Div.  621,  39  N.  Y.  S.  169. 

The  treaty  in  question  was  first  concluded 
in  the  year  1783  (8  SUt.  at  L.  60),  and 
afterwards  revised  in  the  year  1816  (8  Stat. 


at  L.  232)  and  again  in  1S27  (8  Stat  at  L. 
346).  In  the  year  1783  there  was  no  such 
thing  as  aa  *  inheritance  tax  eiiher  in  the 
United  States  as  a  whole  or  in  any  of  the 
seversl  states.  The  first  Federal  tax  waa 
enacted  in  1864.  The  first  stftte  tax,  that  of 
Pennsylvania,  was  not  enacted  until  1826. 
The  next  in  point  of  time  was  that  of  Vir- 
ginia, which  was  enacted  in  1824,  then  that 
of  Maryland,  which  was  enacted  in  1864, 
and  then  that  of  Delaware,  which  was  enacted 
in  1869.  The  same  rule  applies  in  construing 
treaties  as  is  applied  in  construing  contracts, 
and  that  is  that  things  not  in  existence  will 
hardly  be  deemed  to  have  been  contemplated. 
In  re  Anderson,  166  la.  617,  52  L.R.A.(N.S.) 
686,  [48i»]  147  N.  W.  1098;  Ge^roy  v.  Biggs, 
133  U.  B.  258,  33  U.  S.  (L.  ed.)  642,  10  S.  Ct. 
298 ;  In  re  Petersoii>  supra. 

It  is  clear,  thevefoee,  from  reading  the 
treaty  that  all  thai^  waa  contemplated  thareby 
was  that  the  citixens  of  Norway,  residing  in 
North  Dakota  or  in  any  of  the  Uaitad  States, 
should  be  allowed  to  ireefy  dispose  by  willv 
gift,  or  othevwise  of  their  property,  and  ihat 
their  heirs  might  receive  such  property  with* 
out  taking  out  letters  of  naturalization.  The 
treaty  does  not  apply  to  citizens  of  the  Unit- 
ed States  as  far  as  the  right  of  disposition 
is  cpncernedi  nor  to  the  beneficiaries  by  will 
or  otherwise  of  the  eirtates  of  oitiioens  of  the 
United  States.  Frederickson  v.  Louisiana, 
23  How.  445,  16  U.^.  S.  (L.  ed.)  577.  The 
"droit  de  detraction"  also,  whi<^  is  spoken 
of,  merely  relates  to  taxes  upon  the  right  of 
withdrawal  from  the  country  after  the  prop- 
erty has  passed  to  the  beneficiary..  lib  hits  no 
relation  whatever 'to  a- tax  whioh  is  levied  on 
the  right  of  disposition  .or  upon  the  right  to 
receive  property  by  will  or  descent^  and  which 
attaches  and  is  levie<^  before  ttke  property 
passes  into  the  possession  of  the  beneficiary. 
In  re  Peterson,  supra. 
'  We  realize  that  the  case  of  In  re  Stixrud, 
58  Wa^.  339^  33  L.B.A.(N.S.)  632,  109  Pac. 
343^  Ann.  Cas.  1912A  850,  holds  to  a  doc- 
trine contrary  to  that  here  announced-  and 
that  announced  in  the  cas^  of  Be  Peterson, 
supra.  The.  plain  langufige  of .  the  treaty 
compels  usy  ho>wever,  to  dissent  from  this 
opinion,  and  to  follow  the  liolding  of  the 
supreme  court  of  Iowa  in  the  case  of  Re 
Peterson,  supra,  which  appears  to  us  to  be 
much  more  sound  and  reasonable. 

The  case  of  Geofroy  v.  Biggs,  supra,  cited 
by  counsel  for  respondents^  was  a  controversy 
purely  between  two  citizens  of  France,  and 
involved  the  inheritance,  of  land  In  the  Dis- 
trict of  Columbia.  The  District  of  Columbia 
does  not  seem  to  have  asserted  any  right;  no 
question  of  taxation  was  involved,  and  at  any 
rate,  if  any  sovereignty  waa  involved,  it  was 
the  sovereignty  of  the  nation. , .  The  treaty, 
toO|  provided  that  ''the  citizens  and  inhabi- 
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tantg  of  the  United  States  shall  be  at  liberty 
to  diepose,  etc."  and  was  not  like  the  treaty 
'With  Norway,  confined  merely  to  the  rights 
of  the  citizens  of  the  respective  nations. 

The  case  of  Hauenstein  v.  Lynham,  100 
U.  S.  483,  25  U.  8.  (L.  ed.)  628,  involved 
the  estate  of  a  citizen  of  Switzerland  who 
was  a  resident  of  Virginia,  and  the  claimant 
was  also  a  citizen  of  Switzerland.  The  provi- 
sions of  the  treaty,  therefore,  were  clearly 
applicable  to  the  parties,  [490]  and  though  a 
liberal  doctrine  of  cpnstruction  was  applied 
as  to  the  express  terms  of  the  instrument, 
there  was  no  attempt  to  add  to  the  treaty 
other  terms  which  were  not  included  in  it. 

The  opinion  in  the  case  of  In  re  Stixrud, 
indeed,  is  much  influenced  by  a  recognition  of 
the  supposed  rule  of  liberal  construction 
which  is  presumed  to  apply  to  the  case  of 
treaties  with  foreign  powers. 

Though  this  rule  may  apply  as  between  the 
United  States  and  the  citizens  of  the  foreign 
nations,  and  as  between  the  citizens  of  the 
United  States  and  the  foreign  nations,  we 
know  of  no  suoh  rule  having  been  applied 
when  the  treaty  violates  to  a  greater  or  lesser 
extent  the  rights  and  prerogatives  of  the 
sovereign  states,  and  much  less  to  justify  a 
construction  which  is  not  a  construction,  but 
an  act  of  judicial  legislation.  It  has,  with 
the  sole  exception  of  the  case  of  In  re  Stix* 
rud  (and  then  only  in  a  state  court,  and  not 
in  the  Supreme  Court  of  the  United  States), 
never  been  applied  in  a  case  where  a  sover- 
eign state  was  represented  and  sought  to  as- 
sert the  prerogatives  of  its  taxing  power.  We 
are  firmly  convinced  that  the  so-called  liber- 
ality of  construction  and  what  appears  to  us 
to  be  judicial  legislation  should  never  be 
tolerated  as  against  such  rights. 

The  whole  structure  of  the  American  gov- 
ernment is  builded  upon  a  foundation  of 
state  home  rule,  and  though  there  may  be 
in  some  cases  where  the  state  tvas  really  not 
vitally  interested  and  its  taxing  power  not 
involved,  a  more  or  less  tacit  acquiescence  in 
the  doctrine,  we  do  not  believe  that  any  stu- 
dent of  history  will  for  a  moment  Contend 
that  the  treaty-making  power  was  ever  in- 
tended to  have  been  conferred  upon  the  na- 
tional government  to  such  an  extent  as  to 
interfere  with  the  legitimate  functions  of  the 
sovereign  states. 

It  is  to  be  remembered,  indeed,  that  the 
treaty-making  power  is  an  extraordinary  and 
undemocratic  power.  Unlike  any  other  law, 
all  that  is  necessary  to  the  enactment  of  a 
treaty  is  the  consent  of  the  President  and 
two  thirds  of  the  Senate.  If,  under  this  pow- 
er, the  right  to  the  inheritance  of  land  and 
property  can  be  controlled  at  all  (and  it 
would  seem  from  the  case  of  Hauenstein  v. 
Lynham,  supra,  that  it  may),  the  President 
and  two  thirds  of  the  Senate  can  accomplish 


that  which  the»  people  represented  in  both 
branches  of  the  national  Congress  could  not 
perform.  Surely  such  an  extraordinary  pow- 
er should  not  be  added  to  by  judicial  legis- 
lation on  the  part  of  the  courts  [491]  of  the 
several  states.  A  treaty  should,  perhaps^ 
'"be  construed  so  as  to  carry  out  the  appar- 
ent intention  of  the  parties  to  secure  equality 
and  reciprocity  between  them."  See  Oeofroy 
V.  Rig^,  supra.  But  "there  are  restraints 
which  arise  from  the  nature  of  the  govern- 
ment itself  and  that  of  the  states,"  and  no 
new  treaty  should  be  made  by  the  courts  of 
the  several  states,  and  no  new  paovisions 
should  be  judicially  written  into  the  national 
contracts. 

Not  only  is  this  the  case,  but  we  believe  the 
omission  of  the  property  of  citizens  of  the 
United  States  when  residing  in  the  United 
States  from  the  scope  of  the  treaty  was  pur- 
posely made. 

Home  rule  is  certainly  a  cardinal  princi- 
ple of  the  American  political  system.  It 
cannot  be  believed  that  the  American  Consti- 
tution would  ever  have  becm  ratified  by  the 
several  states  if  these  states  had  ever  be- 
lieved that  their  taxing  power  could  be  taken 
away  by  the  act  of  the  President  and  two 
thirds  of  the  Senate,  and  that  the  transmis- 
sion of  the  property  of  their  own  citizens 
could  be  thus  interfered  with.  The  treaty- 
making  power  may  apply  to  the  rights  of 
citizens  of  foreign  nationa  in  the  United 
States  and  citizens  of  the  United  States  in 
foreign  states,  but  it  surely  does  not  ap- 
ply, and  the  terms  of  the  treaty  in  ques- 
tion do  not  make  it  apply,  to  the  rights 
of  citizens  of  the  United  States  resident 
within  the  United  States.  If  any  sudi  power 
had  been  intended  at  the  time  of  tiie  adop- 
tion of  the  Con8tituti<«,  "it^"  to  use  the 
language  of  Mr.  Justice  Cooley,  but  in  an- 
other connection,  'Srould  be  somewhat  start- 
ling to  our  people  and  would  be  likely  to 
lead  thereafter  to  a  more  careful  scrutiny 
of  the  charters  of  government  framed  by 
them,  lest,  sometime,  by  an  inadvertent  use 
of  words,  they  might  be  found  to  have  con- 
ferred upon  some  agency  of  their  own  the 
legal  authority  to  take  away  their  liberties 
altogether."  See  People  v.  Hurlbut,  24  Mich. 
97,  9  Am.  Rep.  103. 

The  judgment  of  the  District  Court  is  re- 
versed and  the  cause  is  remanded  for  further 
proceedings  according  to  law. 

Birdzell,  J.,  being  disqualified,  did  not  par- 
ticipate, and  Hon.  A.  G.  Burr,  Judge  of  the 
Ninth  Judicial  District,  sat  in  his  place. 

ROBIT^SON,  J.  (dissenting). — ^In  Fargo, 
North  Dokota,  there  was  an  old  resident 
named  Hagen.  He  scorned  delights  and  lived 
laborious  [492]  days,  and  when  about  to  de- 
part for  the  land  of  rest  he  transferred  all 
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his  property  by  will  to  a  brother  in  Wiscon- 
sin, a  sister  in  California,  and  to  a  sister 
in  Norway,  whose  transfer  tax  of  25  per  cent 
was  $8,000.  It  is  claimed  that  in  so  far  as 
the  transfer  tax  discriminates  against  the 
estate  of  the  defendant  it  is  void,  for  the  rea- 
son of  a  treaty  between  the  United  States  and 
Norway  especially  providing  against  any 
such  discrimination  by  one  state  or  country 
against  the  citizens  of  the  other.  And  so  it 
has  been  held  by  the  supreme  court  of 
Washington  in  an  exceedingly  well-reasoned 
case,  which  is  directly  in  point,  on  the 
same  identical  treaty.  (In  re  Stixrud,  58 
Wash.  339,  Ann.  Cas.  1012A  850,  33  L.R.A. 
(N.S.)  632,  109  Pac.  343.)  All  treaties  made 
pursuant  to  the  Constitution  of  the  United 
States  become  the  supreme  law  of  the  land 
and  the  judges  of  every  state  are  bound  there- 
by. While  it  seems  clear  tiiat  the  claim 
made  under  the  treaty  is  conclusive,  it  seems 
equally  clear  that  our  Constitution  affords 
an  ample  remedy  against  such  an  unjust 
transfer  tax. 

In  this  case  the  majority  decision  is  based 
on  the  laws  of  feudalism,  and  not  on  the  Con- 
stitution of  our  state.  The  reasoning  is  based 
on  the  rules  of  law  which  resulted  from  the 
Norman  Conquest,  but  the  state  does  not 
stand  in  the  place  of  William  the  Conqueror. 
It  18  no  lord  paramount.  It  has  no  kingly 
prerogatives.  It  does  not  exist  by  divine 
right.  It  is  merely  a  corporate  entity  which 
we,  the  people,  have  devised  for  the  purpose 
of  protecting  our  natural  tights,  and  it  has 
no  right  to  rob  any  person. 

The  Inheritance  Tax  Law  shows  on  its  face 
that  it  is  a  thief  and  a  robber.  It  imposes 
a  tax  of  from  1  to  25  per  cent  on  inheritances, 
gifts,  grants,  and  transfers  made  in  contem- 
plation of  death.  The  act  is  void  unless  its 
purpose  is  to  impose  a  tax.  Its  title  is:  ^'An. 
Act  to  Provide  for  Taxation  and  Fixing  the 
Rate  of  Taxation."  And  by  §  61  of  the  Con- 
stitution the  subject  of  every  act  must  be 
expressed  in  its  title. 

By  §  176  of  the  original  Coostitution  all 
property  must  be  taxed  by  uniform  rule  ac- 
cording to  its  value  in  money,  and  by  this 
section  as  amended,  taxes  must  be  uniform 
upon  the  same  class  of  property*  While 
property  may  be  classiCied  for  taxation,  the 
classing  must  depend  upon  the  character  of 
the  property,  and  not  on  the  character  of  its 
owner,  the  color  of  his  hair,  or  his  relation- 
ship to  any  person.  Unless  the  act  pertains 
to  taxation,  it  is  in  eonfliet  with  §  61  of  the 
Constitution,  [493]  and  if  it  does  relate  to 
taxation,  it  conflicts  with  §  176  of  the  Con- 
stitution as  amended,  because  the  Tarious 
taxes  which  it  imposes  depend  on  the  rela- 
tionship of  parties  to  ope  another,  and  not 
on  any  classification  of  property.  If  such  an 
unjust  system  of  taxation  and  confiscation 


has  been  sustained  in  any  state  under  a  simi- 
lar Constitution,  it  is  because  the  judges  did 
not  know  any  better,  and  because  they  give 
to  modem  Constitutions  and  the  natural 
rights  of  man  less  consideration  than  they  do 
to  the  laws  of  feudalism. 

According  to  our  Bill  of  Rights,  Section  1: 
"All  men  are  by  nature  equally  free  and  inde- 
pendent and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoyment  and  de- 
fending life  and  liberty;  acquiring,  possess- 
ing and  protecting  property  and  reputation; 
and  pursuing  and  obtaining  safety  and  hap- 
piness. Section  2.  Govemmeni  i8  instituted 
for  the  protection,  security  and  benefit  of  the 
people." 

This  means  that  every  man  has  a  right  to 
acquire  property  by  gift,  sale,  or  purchase, 
and  the  right  to  acquire  and  protect  property 
is  no  greater  than  the  right  to  dispose  of  it 
by  sale  or  gift.  According  to  the  fundament* 
al  principles  of  this  state,  when  by  any  just 
means  a  person  acquires  title  to  property,  it 
belongs  to  him  and  his  heirs,  and  when  a 
man  can  no  longer  use  his  property,  it  is  his 
right  and  duty  to  devise  and  transfer  it  to 
his  heirs,  and  the  state  has  no  right  to  rob 
either  the  living  or  the  dead. 


HOTE. 

Rif^t  to  Take  Piroperty  hj  Inlieritaaee 
or  Will  as  Natural  Risht  Proteoted 
by  Constltntioa. 

The  earlier  cases  discussing  the  question 
of  the  right  to  take  pr<^rty  by  inheritance 
or  will  as  a  natural  right  protected  by  the 
Constitution  are  collected  in  the  notes  to  Xun- 
nemacher  v.  State,  9  Ann.  Cas.  711,  726,  and 
English  V.  Crenshaw,  127  Am.  St.  Rep.  1025, 
1037. 

In  the  recent  eases  in  which  the  question 
has  arisen,  the  courts  with  one  exception  ad- 
here to  the  rule  that  the  right  to  take  proper- 
ty  by  inheritance  or  by  will  is  not  a  natural 
right,  but  is  wholly  dependent  on  statutory 
authority  and  may  be  extended,  abridged  or 
abrogated  at  the  will  of  the  legislature. 
Jones  V.  Jones,  234  U.  S.  615,  34  S.  Ct.  937, 
58  U.  S.  (I*  ed.)  1600;  Wilson  v.  Storths,  117 
Ark.  418,  175  S.  W.  45;  In  re  Bump,  152  Cal. 
274,  92  Pac.  643;  In  re  Darling,  173  Cal.  221, 
159  Pac.  606;  Makea  v.  Nalua,  4  Hawaii  221; 
NaUonal  Safe  Deposit  Co.  v.  Stead,  250  111. 
584,  Ann.  Cas.  1912B  430,  95  N.  E.  973; 
Northern  Trust  Co.  v.  Buck,  183  111.  App. 
170,  ajl^rmed  263  111.  222,  104  X.  £.  1114; 
Bums  V.  Cope»  182  Ind.  289,  105  N.  £.  471; 
Stone  V.  Elliott,  182  Ind.  454,  100  N.  £.  710, 
reversing  on  rehearing  101  N.  E.  309;  Indi- 
ana Natural  Gkis,  etc.  Co.  v.  Elliott,  57  Ind.. 
App.  705,  107  N.  E.  104;  Avery  v.  Vail,  60 
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Ind.  App.  999,  108  N.  E,  599;  Barrett  v.  Con- 
tinental Realty  Co.  130  Ky.  109,  114  S.  W. 
750,  113  S.  W.  66;  Allen  v.  MeElroy,  130 
Ky.  Ill,  113  S.  W.  66;  Brundy  v.  Canby, 
50  Mont.  464,  148  Pac.  315;  In  re  Lander, 
100  Misc.  635,  166  N.  Y.  S.  1036;  In  re 
Garland,  100  N.  C.  655,  76  S.  E.  486;  Cole 
V.  Taylor,  132  Tenn.  92,  177  S.  W.  61. 
See  also  Selden  v.  Illinois  Trust,  etc.  Bank, 
239  111.  67,  87  N.  E.  860,  330  Am.  St.  Rep. 
380;  Dibble  v.  Winter,  147  111.  243,  93  N.  E. 
145;  Peace  v.  Edwards,  170  N.  C.  64,  86 
S.  E.  807. 

In  Northern  Trust  Co.  v-  Buck,  183  111. 
App.  170,  affirmed  263  111.  222,  104  N.  E. 
1114,  the  court  said:  "The  right  to  take 
property  by  descent  or  devise  is  purely  a 
statutory  right.  The  whole  subject  of  the 
disposition  of  property  upon  the  death  of 
the  owner  is  subject  to  the  will  of  the  legis- 
lature.'* 

In  National  Safe  Deposit  Co.  y.  Stead,  250 
111.  584,  Ann.  Cas.  1912B  430,  96  N.  E.  973, 
it  was  said:  ^'The  law  is  also  well  settled 
that  the  right  to  take  property,  either  real  or 
personal,  by  inheritance  or  by  bequest  or 
devise  is  purely  a  statutory  right  and  one 
which  rests  wholly  within  legislative  enact- 
ment, and  the  state,  acting  in  its  sovereign 
capacity  by  appropriate  legislation,  may  reg- 
ulate and  control  the  devolution  of  property 
after  the  death  of  the  owner." 

.In  Stone  v.  Elliott,  382  Ii>d..  454,  106  N.  E, 
7il0,  revermng  on  reliearing  101  N.  E.  309, 
the  court  said:  ''The  right  to  iiiherit  is  not 
a  natural  right.  It  does  not  inhere  in  any- 
one. It  is  a  creature  of  the  law,  and  its  ex- 
istence and  limitations  must  be  found  in  the 
law.  .  .  Ownership  does  not  extend  be- 
yond the  life  of  the  owner.  The  right  to 
transmit  title  to  property  to  another  at  the 
end  of  the  life  of  the  owner  did  not  exist  al- 
ways; it  was  granted  by  law,  upon  considera- 
tions of  public  policy,  and  the  lawmaking 
power  has  always  retained  and  still  has  the 
authority  to  designate  who  shall  inherit. 
When,  therefore,  the  general  assembly  of 
Indiana  by  enacting  the  statutes  of  desoeata 
designated  in  each  of  the  several  instances 
who  should  take  the  lands  of  a'  deceased  owner 
upon  the  event  of  his  death,  it  constituted 
the  persons  designated,  'heirs'  and  among 
heirs  there  are  no  degrees  or  distinctions, 
since  the  right  of  one  to  inherit  depends  upon 
precisely  the  same  authority  as  the  right  of 
another,  namely,  the  statutes.  The  children 
of  a  deceased  husband  by  a  previous  'wife  are 
heirs  to  the  childless  widow,  precisely  in  the 
same  sense  and  by  the  same  authority  as 
the  same  children  were  heirs  to  their  father. 
The  statute  made  them  heirs  in  each  instance, 
and  it  might  have  cast  the  inheritance  upon 
any  other  class  of  persons  with  equal  effect/' 

However,  in  BeaU  v.  State,  139  Wis.  644, 
121  N.  W.  347,  the  court,  following  the  de- 


cision in  Nunnemacher  ▼.  State,  129  Wis. 
190,  0  Ann.  Cas.  711,  108  N.  W.  627,  9  L.R.A. 
(N.  S.)  121,  said:  'The  right  to  receive 
property  by  inheritance  or  will  is  an  inherent 
right,  subject  to  reasonable  regulation  and 
taxation,  but  not  to  abrogation  by  the  legis- 
lature." 

The  nature  of  the  right  to  take  property 
by  inheritance  or  by  will  has  often  been  ju- 
dicially declared  in  cases  involving  the  con- 
stitutionality of  inheritance  and  succession 
taxes.  As  indicated  by  the  recent  decisions, 
the  determining  factor  in  those  cases  is  the 
nature  of  the  tax,  i.  e.,  whether  it  is  a  tax 
on  property  and  subject  to  possible  objec- 
tion as  a  taking  of  property  in  violation  of 
the  fifth  or  fourteenth  amendments  to  the 
Constitution  of  the  United  States.  In  the 
following  tecepjt  deciaions  the  courts,  in  de- 
ciding the  question,  hold  that  the  right  to 
take  property  by  inheritance  or  will  is  purely 
statutory  and  subject  to  regulation  by  the 
legislature.  In  re  Macky,  46  Colo.  79,  102 
Pac.  1076,  23  L.R.A.(N.S.)  1207;  Brown  v. 
Conkling,  20  Hawaii  41;  People  v.  Kellogg, 
268  111.  489,  109  N.  E.  304;  Neilson  v.  Rus- 
sell, 76  N.  J.  L.  27,  69  Atl.  476. 

In  People  v.  Kellogg,  supra>  the  court,  hold- 
ing by  implication  that  the  right  to  succeed 
to  property  on  the  death  of  the  owner  thereof 
was  created  by  statute  and  was  wholly  de- 
pendent for  its  existence  on  the  will  of  the 
legislature,  said:  "Counsel  on  both  sides 
agree  the  tax  is  impoaed,  not  upon  the  prop- 
erty passing  by  virtue  of  the  will  or  of  the 
laws  of  descent,  but  upon  the  .right  of  suc- 
cession to  such  property,  and  it  is  a  logical 
corollary  of  that  proposition  that  the  authori- 
ty [legislature]  having  power  to  levy  such 
tax  is  the  authority  which  oqnfers  the  right 
of  succession;  and  this  is  the  settled  law  in 
this  and  other  states." 


SCRWABACH£R  BARBWARE  COK- 
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Bills  and  If  otes  —  Aeeeptanoe  Payable 
When  Funds  Are  Available  —  Con- 
strnotion. 

Where  a  bill  of  exchange  was  "accepted 
payable  out  of  proceeds  of  Northwestern 
Fisheries  Company  contract  wlien  same  be- 
comes available,"  the  application  by  the  ac- 
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ceptor  of  a  remittance  constituting  part  of 
such  proceeds  to  the  amount  due  on  the 
drawer's  indebtedness  to  the  acceptor,  owing 
before  the  acceptance,  is  a  violation  of  the 
acceptance;  '^available"  meaning  merely  '^at 
one's  disposal,"  in  the  absence  of  proof  of  a 
trade  definition,  while  the  holder  of  a  condi- 
tional acceptance  gets  what  the  acceptance 
says  he  gets,  even  if  exceeding  the  rignts  of 
the  drawer. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  King  county: 
AuKEBTSON^  Judge. 

Action  by  Sehwabacher  Hardware  Com- 
pany, plaintiff,  against  Miller  Sawmill  Com- 
pany et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendant  named  appeals.  The  facts 
are  stated  in  the  opinion*    Affibmxo. 

Jamea  Kiefer  for  appellant. 
Trefffthen,  Orinatead  d  ha/uhe  for  respond- 
ent. 

[194]  Baushan',  J. — ^Foss,  indebted  to  the 
hardware  company,  drew  it  a  bill  of  exchange 
on  the  sawmill  company,  which  accepted 
thus: 

"Accepted  payable  out  of  proceeds  of  North- 
western Fisheries  Co.  contract  when  same 
becomes  available." 

The  fisheries  contract  was  one  in  which, 
supplying  Foss  with  material,  the  sawmill 
company  had  become  his  creditor  in  a  large 
amount,  whence  it  contends,  notwithstanding 
this  Acceptance,  it  had  a  right  to  repay  this 
previous  debt  first  out  of  subsequent  receipts. 
In  .a  word,  "proceeds!'  meant  net  proceeds, 
and  "available'*  available  to  drawer  upon  a 
whole  accounting. 

Foss  was  so  embarrassed  that  the  sawmill 
company  was  obliged  to  take  over,  through 
a  new  company,  his  entire  business  and  com- 
plete the  contraxH;  itself,  and  after  the  ac- 
ceptance, various  sums  Ix^ing  received  from 
the  fisheries  company,  considerable  was  used 
in  manufacture  to  make  performance.  About 
this  portion  the  hardware  company  makes 
little  contention.  What  It  particularly  ob- 
jects to  ie  the  mill  company's  applying  a 
certain  remittance  to  the  amount  due  on  the 
indebtedness  to  the  mill  company  owing  be- 
fore the  acceptance.  The  lower  court  finding 
no  conununicationa  between  the  parties  from 
which  to  determine  what  was  actually  in- 
tended, and  that  the  hardware  company  was 
not  apprised  that  prior  indebtedness  existed 
or  would  be  first  paid,  held  that  this  use  of 
that  remittance  violated  the  acceptance. 
Judgment  was  accordingly  rendered  for  plain- 
tiff. 

In  this  the  lower  court  was  right.  As  for 
"available,"  that  we  can  take  only  in  its 
ordinary  signification  of  "at  one's  disposal," 
since  no  trade  definition  is  proved.    Nor  can 


we  [196]  say  that  the  holder  of  a  conditional 
acceptance  gets  no  more  rights  than  the 
drawer,  for  he'  gets  what  the  acceptance  says 
he  gets,  even  if  more,  and  when  the  accept- 
ance is  ambiguous,  he  gets  what  the  court 
decides  that  the  acceptance  says.  As  to  pro- 
ceeds, some  authors  go  so  far  as  to  say  that, 
when  one  uses  a  vague  term  like  that  in 
situations  like  these,  he  will  be  held  to  have 
meant  gross  receipts  from  which  even  pro- 
duction expenses  cannot  be  deducted,  others 
that  the  term  means  net  proceeds  above  pro- 
duction cost  or  current  advances  on  the  un- 
dertaking. Whichever  of  these  two  lines  of 
decision  is  correct,  there  is  no  authority  in 
either  of  them  sufficient  to  justify  us  in  ex- 
tending the  term  so  as  to  give  not  only  pro- 
duction eicpenses,  but  past  indebtedness,  a 
priority  Over  the  acceptance. 

As  to  this  last  situation,  the  best  authority 
is  against  the  acceptor.  In  U.  S.  v.  Bank  of 
Metropolis,  16  Pet.  377,  396,  10  U.  8.  (L.  ed.) 
774,  the  supreme  court  of  the  United  States 
held  exactly  against  the  acceptor's  contention 
when  the  words  of  acceptance  were  "accepted 
on  condition  that  his  contract  be  complied 
with."  Part  of  subsequent  receipts  was  ap- 
plied to  extinguishment  of  prior  balances 
against  the  drawer  upon  the  very  contract 
referred  to,  and  thiq  the  court  found  a  viola- 
tion of  the  acceptance,  saying-: 

"If  one  purpose  making  a  conditional  ac- 
ceptance only,  and  commit  that  acceptance  to 
writing,  he  should  be  careful  to  express  the 
condition  therein.  He  cannot  use  general 
terms  and  then  exempt  himself  from  liability 
by  relying  upon  •particular  facts  which  have 
already  happened,  though  they  are  connected 
with  the  condition  expressed." 

The  reasons  for  the  rule  there  laid  down 
are  fully  amplified  in  that  decision,  which 
has  never  been  disapproved  by  that  court  and 
has  been  frequently  followed  by  others.  CJoff- 
man  v.  Campbell,  87  III.  98,  101 ;  Seymour  v. 
Malcolm  McDonald  Lumber  Co.  68  Fed.  968, 
16  U.  S.  App.  245,  7  C.  C.  A.  593;  Posey  v. 
Denver  Nat.  Bank,  7  Colo.  App..  108,  42  Pac. 
684;  Greene  v.  Duncan,  87  S.  C  239,  15 
8.  E.  956. 

[196]  We  find  nothing  in  Taylor  v.  Parish, 
86  Wash.  141,  149  Pac.  635,  inconsistent  with 
these  views,  and  the  judgment  of  the  lower 
court  is  affirmed. 

Morris,  C.  J.,  Main,  Holcomb,  and  Parker, 
JJ.,  concur. 

KOTC. 

Conatniotioii.  of  Aooeptanee  of  Bill. of 
£zolianKe  Conditioned  on  Posaesaion 
or  ATailability  of  Fnads. 

In  Oenerah 

While  the  decisions  are  not  altogether  har- 
monious, the  rule  deducible  therefrom  is  that 
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"Where  a  person  desires  to  make  his  acceptance 
of  a  bill  of  exchange  conditional,  on  the  pos- 
session by  him  of  certain  funds,  that  intent 
must  be  fully  and  unequivocally  expressed. 

Thus  in  Smith  v.  Bates  Mach.  Co.  182  111. 
166,  55  N.  £.  69,  an  acceptance  of  an  order 
to  pay,  providing  the  earnings  of  the  drawer 
were  sufficient  to  covei'  the  said  amounts, 
was  held  to  render  the  acceptor  liable  to  the 
payee  to  the  extent  of  the  gross  and  not  the 
net  earnings  of  the  drawer,  the  court  saying: 
"The  word  'earnings,'  in  its  general  accepta- 
tion, does  not  mean  net  earnings  unless  quali- 
fied in  some  way;  and  we  are  fully  satisfied, 
from  a  consideration  of  all  the  facts  and  cir- 
cumstances surrounding  the  parties  at  the 
time  the  order  was  executed  and  accepted, 
and  their  subsequent  conduct,  that  there  was 
no  intention  that  it  should  have  such  limited 
or  qualified  meaning.  ...  If,  as  is  now 
contended,  the  intention  was  to  limit  their 
liability  upon  the  order  to  such  earnings  as 
might  remain  after  the  payment  of  all  ex- 
penses of  the  work,  it  would  have  been  very 
easy  and  most  natural  that  such  Intention 
should  have  been  expressed  in  the  writing, 
and  it  seems  to  us  that  to  permit  the  con- 
struction now  insisted  upon  to  be  placed 
upon  the  acceptance  would  be  clearly  viola- 
tive of  the  rule  that  the  terms  of  a  writtra 
agreement  cannot  be  varied  or  ohanged  by 
parol." 

In  Carlisle  v.  Hooks,  58  Tex.  420,  there  was 
involved  tlie  construction  of  an  acceptance  to 
be  paid  "as  soon"  as  the  acceptor  "should 
find  himself  in  funds."  The  acceptance  was 
held  to  be  conditional  until  the  contingency 
occurred;  and  it  was  held  that  in  order  to 
sustain  an  action  thereon  it  was  necessary 
for  the  plaintiff  to  allege  and  prove  that  the 
defendant  had  money  in  hand  to  pay  it;  and 
that  condition  was  not  fulfilled  by  his  having 
other  property  in  his  hands  of  greater  value 
than  the  sum  named  in  the  bill. 

The  condition  of  an  acceptance  to  pay 
"when  in  funds"  is  not  fulfilled  by  tho  fact 
that  the  acceptor  is  in  possession  of  good  and 
available  demands,  belonging  to  the  drawer, 
but  requires  that  he  should  have  cash  funds. 
Campbell  v,  Pettengill,  7  Greenl.  (Me.)  126, 
20  Am.  Dec  349,  wherein  it  was  said:  "The 
plaintiff,  the  payee  and  holder  of  the  bill, 
might  have  required  an  absolute  acceptance, 
without  which  he  might  have  treated  the 
bill  as  dishonored;  but  having  received  a 
special  and  conditional  acceptance,  he  must 
abide  by  its  terms.  It  does  not  appear  that 
there  has  been  any  failure,  on  the  part  of 
the  acceptor,  to  pay  according  to  the  terms 
of  the  acceptance.  He  was  to  pay,  when  in 
funds.  ...  He  had  no  cash  funds  at  the 
time,  but  he  had  demands  which  were  good 
and  available,  and  subject  to  his  control  as 
treasurer.     But  these,  until  collected,  were 


not  funds>  within  the  meaning  of  the  ac- 
ceptance." To  the  same  effect  see  Winter- 
mute  V.  Post,  24  N.  J.  L,  420. 

The  words  "I  accept  the  within  order,  to 
pay  when  due"  constitute  an  absolute  ac- 
ceptance, and  therefore  parol  evidence  that 
it  was  conditional  or  payable  on  a  contin- 
gency is  properly  rejected.  Sylvester  v. 
Staples,  44  Me.  496.  See  also  Hunt  v.  Wil- 
liams, 15  R.  I.  595,  10  Atl.  645. 

In  Coffman  v.  Campbell,  87  111.  98,  it  ap- 
peared that  the  plaintiff  telegraphed  the  de- 
fendant asking  if  he  would  honor  a  draft 
drawn  by  a  certain  person  for  a  certain  sum, 
to  which  the  defendant  replied  that  he  wouM 
accept  for  the  stated  sum  ''for  stock."  This 
was  held  to  be  an  absolute  acceptance,  the 
court  saying:  '*Th5  words  'for  stock*  are, 
at  most,  but  an  indication  of  the  nature  of 
the  consideration  as  between  Harper,  the 
drawer,  and  these  appellants,  as  acceptors, 
and  was  of  no  importance  or  interest  to  ap- 
pellees. It  was  immaterial  to  them  what  was 
the  consideration  moving  between  Harper 
and  appellants.  If  the  words  'for  stock' 
amount  to  a  condition  that  stock  must  be 
shipped,  then  it  would  follow  it  was  tiie  duty 
of  appellees,  who  cashed  the  draft,  to  see 
that  the  money  was  actually  paid  for  stock, 
to  the  seller  of  the  stodc,  whidi  no  one  will 
pretend.  It  was  not  the  busineu  of  appelleeB 
to  make  way  anch  inquiry,  and  la  not  com- 
patible with  the  velatioo  tkey  hold  to  the 
transaction." 

In  Ray  v.  Faulkner,  73  111.  469,  an  accept- 
ance in  the  words  'accepted  for  the  full 
amount,  nrovided  there  is  this  amount  in 
my  hands"  was  held  to  be  an  absolute  under- 
taking to  pay  all  the  money  of  the  drawer 
held  by  the  acceptor,  not  exceeding  the 
amount  of  the  order. 

The  acceptance  of  an  order  to  be  paid  '^sub- 
ject to  a  final  settlement"  entitles  the  ac- 
ceptor to  deduct  the  amount  which  he  is 
bound  to  pay  on  an  execution  on  a  judgment 
obtained  by  a  third  person  against  the  drawer. 
Goodwin  v.  Bethel  Steam  Mill  Co.  76  Me.  468. 

The  acceptance  of  a  draft  payable  "when 
■I  receive  funds  to  the  use  of"  the  drawer, 
renders  the  acceptor  liable  as  soon  as  funds 
are  placed  to  his  credit  and  under  his  con- 
trol; and  it  is  not  necessary  that  he  shall 
have  received  the  manual  possession  of  tiie 
funds.  Wallace  v.  Douglas,  116  K.  C.  659, 21 
S.  E.  387. 

It  has  been  held  that  a  failure  of  consid- 
eration as  between  the  drawer  and  the  ac- 
ceptor was  no  defense  against  the  rights  of  a 
third  person,  who  had  given  a  consideration 
for  the  bill,  and  that  this  -was  true,  even 
though  the  acceptor  had  been  defrauded  by 
the  drawer  if  that  was  not  known  by  the 
third  person,  before  he  gave  value  for  it. 
U.  S.  V.  Bank  of  Metropolis,  15  Pet.  377, 10 
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<U.  S.)  774,  wherein  a  draft  which  was 
'"accepted  on  condition  that  his  contract  be 
complied  with"  was  held  to  be  an  absolute 
acceptance  and  it  was  held  that  the  right  to 
charge  the  acceptor  could  be  defeated  by  any 
equities  between  the  drawer  and  the  acceptor. 
In  Vaughan  v.  Dean,  32  6a.  502,  the  case 
turned  on  the  construction  of  an  acceptance 
reading  as  follows:  "I  hereby  assume  the 
payment  of  the  within  order.  When  the 
money  is  collected,  I  promise  to  settle  this 
order."  It  was  held  that  the  payee  was  en- 
titled to  recover  in  an  action  against  the 
acceptor  brought  nearly  six  years  alter  the 
promise,  this  being  deemed  to  be.  ample  time 
for  the  collection  of  the  money.  See  also 
Perry  v.  Harrington,  2  Mete.  (Mass.)  368, 
37  Am.  Dec.  08;  Marshall  ¥.  Clary,  44  Ga. 

sn. 

Acceptance  Conditioned  on  AvaHahiliiy 
of  Particular  Funds. 

In  contrast  to  the  reported  case  which 
holds  that  an  acceptance  payable  out  of  pro- 
ceeds of  a  certain  contract  ''when  same  be- 
comes available"  does  not  entitle  the  ac- 
ceptor to  apply  part  of  the  proceeds  to  his 
own  indebtedness  is  the  case  of  Milwaukee 
Corrugating  Co.  v.  Traylor,  95  Kan.  662,  148 
Pac.  653,  wherein  it  appeared  that  the  de- 
fendant accepted  an  order  "as  soon  as  the 
proceeds  of  sale  of  hardware  is  available." 
It  subsequently  developed  that  there  were  no 
such  proceeds  available  to  the  defendant. 
The  acceptance  was  held  to  be  conditional  or 
qualified,  the  court  saying  that  "the  defend- 
ant had,  of  course,  no  thought  of  making 
himself  absolutely  liable  to  the  plaintiff.  The 
designation  of  the  particular  source  from 
which  he  was  to  pay  and  all  the  conceded 
facts  of  the  case  establish  that  the  acceptance 
was  conditional  upon  there  being  a  sum  due 
Anderson  [the  drawer]  from  him  as  proceeds 
from  the  sale  of  the  stock  of  goods." 

The  words  "accepted  when  [a  particular 
lien]  is  satisfied,"  have  been  held  to  mean 
that  the  acceptor  must  pay  not  the  full 
amount  after  the  lien  was  satisfied,  but  only 
the  amount  left  in  the  acceptor's  hands  after 
the  payment  of  the  lien.  Tyler  v.  Stack,  103 
Mich.  268,  61  N.  W.  496.  See  also  Taylor 
V.  Parish,  86  Wash.  141,  149  Pac.  635. 

In  Beardsley  v.  Cook,  143  N.  Y.  143,  39 
N.  E.  109,  reversing  67  Hun  101,  22  N.  Y. 
8.  36,  it  was  held  that  an  acceptance  out  of 
"the  last  payment"  under  a  building  contract 
which  stipulated  that  on  the  contractor's 
failure  to  complete  the  building  the  acceptor 
who  was  the  owner  of  the  building  might 
finish  it,  was  not  affected  by  any  advances 
made  to  the  drawer  after  the  acceptance,  but 
was  subject  to  any  deductions  which  the 
defendant  had  a  right  to  make  in  completing 


the  building  himself.  To  the  same  effect  see 
Beardsley  v.  Cook,  164  N.  Y.  707,  49  N.  E. 
126.    See  also  Saloy  v.  Pepin,  4  La.  Ann.  573. 

An  acceptance  "whenever  we  have  funds  in 
hands  from  the  sale  of  her  cotton"  has  been 
held  not  to  render  the  acceptors  liable  until 
they  have  sufficient  funds  over  and  above  their 
advances  on  the  cotton.  Owen  v.  Iglanor,  4 
Cold.  (Tenn.)  15. 

So  it  has  been  held  that  where  an  order 
payable  out  of  a  specific  fund  was  accepted 
"when  there  is  money  in  my  possession  from 
certain  houses,"  it  was  not  an  absolute  ac- 
ceptance and  the  acceptor  could  in  an  action 
against  him  show  that  the  money  which  he 
had  received  from  the  houses  was  to  be  'ap- 
plied first  to  his  advances.  Hunt  v.  Wil- 
liams, 15  R.  T.  695,  10  Atl.  846. 

Ail  acceptance  "payable  according  to, a  con- 
tract" which  existed  between  the  drawer  and 
acceptor,  has  been  held  to  be  a  conditional 
acceptance  which  on  the  drawer's  failure  to 
complete  the  contract  rendered  the  acceptor 
liable  only  to  the  extent  actually  due  from 
him  to  the  drawer.  Haseltine  y.  Dimbar^  62 
Wis.  162,  22  N.  W.  165. 
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Erldeaoe  »  Opinion  — *  Bnowleds^   of 
Another. 

In  an  action  for  the  death  of  a  servant 
employed  by  defendant  in  the  operation  of 
an  electric  plant,  and  whose  duty  it  was  to 
turn  the  switches,  alleging  defendant's  neg- 
ligence in  the  installation  of  the  switches; 
and  that  the  accident  was  due  to  insufficient 
insulation  of  the  switch  handles,  the  inquiry 
as  to  decedent's  knowledge  of  the  voltage  of 
the  current  does  not  relate  to  a  matter  with- 
in the  realm  of  expert  testimony,  where  there 
is  nothing  in  the  case  to  show  that  it  re- 
quired any  technical  knowledge  to  judge 
accurately  of  what  deceased,  in  the  circum- 
stances disclosed,  must  have  known  concern- 
ing the  voltage. 

[See  note  at  end  of  this  case.] 

Sano. 

In  such  action  the  testimony  of  decedent's 
former  employer  that  decedent  had  installed 
transformers  and  worked  on  electrical  ap- 
paratus, and  that  he  knew  that  the  secondary 
side  of  the  transformers  was  a  2,250  volt 
system,  and  that  the  primary  side  was  of  a 
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higher  yoltage,  because  he  had  known  of  de- 
ceased's installing  transformers  and  connect- 
ing of  same,  which  were  marked  to  show  the 
voltage  for  which  they  were  to  be  connected 
up,  is  necessarily  the  result  of  reasoning,  and 
inadmissible  as  being  merely  the  opinion  of 
the  witness. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action  error  in  the  admission  of 
opinion  evidence  as  to  decedent's  knowledge 
of  voltage  and  connections  is  harmless,  where 
the  facts  as  to  voltage  and  connections  on 
which  the  opinion  was  based  are  detailed  to 
the  jury,  so  that  the  witness's  opinion  is 
fairly  obvious  from  the  facts  detailed,  which 
necessarily  led  to  the  same  opinion. 

[See  note  at  end  of  this  case.] 

Appeal  and  Errov  «  Review  —  Ezolv* 
•ion  o£  Evidenoe  —  Neoessi'ty  of  Offer 
of  Proof. 

In  an  action  for  the  death  of  plaintifTs 
intestate  while  employed  in  handling  switches 
at  defendant's  electric  lighting  station,  where 
a  witness  testified  on  direct  examination  that 
the  station  ajad  the  apparatus  therein  were 
safe  if  used  with  reasonable  care,  and  where 
plaintiif  makes  no  offer  to  prove  that  the 
association,  of  which  the  witness  was  a  mem- 
ber had  taken  any  position  as  to  the  safety 
of  a  method  of  wiring  by  which  the  blades 
of  the  switches  would  be  alive  when  down, 
the  exclusion  of  cross-examination  as  to  the 
association's  position  thereon  will  not  be  re- 
viewed. 

Trial  —  Admissioii  of  Erideiioe  —  EtI- 
denee  Admissible  for  Single  Purpose. 

In  such  action,  where  evidence  that  plain- 
tiff, while  at  the  lighting  station  shortly 
after  the  accident,  had  said  that  no  one  was 
to  blame  except  the  intestate,  and  that  intes- 
tate had  warned  him  several  times  when  he 
was  turning  on  the  lights  not  to  get  his  hands 
onto  the  metal  or  blades  of  the  switch,  was 
admitted  "for  all  legitimate  purposes,"  and 
the  court  was  not  asked  to  limit  the  testi- 
mony, and  plaintiff  did  not  except  to  the 
failure  to  limit  it,  and  it  did  not  appear 
what  use  was  made  of  the  testimony  in  argu- 
ment,, it  will  be  presumed  that  the  only  use 
made  of  it  was  legitimate. 

Same. 

Such  evidence  was  admissible  on  the  ques- 
tion of  the  defendant's  liability. 

Same. 

In  an  action  for  the  death  of  plaintiff's 
intestate  while  employed  in  handling  switches 
at  defendant's  lighting  station,  nothing  short 
of  an  exception  to  the*  court's  failure  to  re- 
strict plaintiff^s  declaration  that  only  his  in- 
testate had  been  to  blame  to  its  conceded 
admissibility  on  the  question  of  impeachment 
was  sufficient  to  raise  the  claim  that  it  was 
not  admissible  on  the  question  of  liability; 
and  a  mere  failure  to  instruct  limiting  the 
use  of  the  testimony  will  not  reach  back  and 
affect  its  admissibility. 

Exceptions  from  Washington  County  Court: 
Miles,  Judge. 


Action  by  Arthur  McCarthy's  Administra- 
tor,  plaintiff,  against  Village  of  Nortfalield,. 
defendant.  Judgment  for  defendant.  Plain- 
tiff alleges  exceptions.  The  facts  are  stated 
in  the  opinion.     Affibked. 

J7.  C.  BhAMTtleff  for  plaintiff. 
Fred  E,  Gleason  and  George  B.  Young  for 
defendant. 

[101]  Tatlob,  J. — ^This  case  was  first  here 
on  demurrer  to  the  declaration.  87  Vt.  191. 
Since  the  remand  there  has  been  a  trial  by 
jury  with  verdict  and  judgment  for  defend- 
ant. The  case  is  now  in  this  Court  on  plain- 
tiff's exceptions  to  the  admission  and  rejec- 
tion of  evidence. 

The  plaintiff  as  administrator  of  his  son^ 
Arthur  McCarthy  brings  this  suit  for  the 
benefit  of  himself  and  his  wife  as  next  of 
kin  to  recover  damages  for  the  death  of  the 
intestate.  The  defendant,  under  charter  au- 
thority, operates  an  electric  light  plant  for 
the  purpose  of  lighting  its  streets  and  of 
furnishing  electricity  for  power  and  lighting 
private  buildings.  At  the  time  in  question 
the  defendant  procured  electric  current  from 
the  firm  of  Moodv  and  Almon.  The  current 
was  delivered  to  defendant  outside  a  buildint;, 
called  a  substation,  in  w^hich  was  maintained 
switchboards  and  other  apparatus  for  trans- 
forming and  transmitting  said  current.  The 
current  was  delivered  at  a  [102]  high  voltage 
and  was  transformed  in  apparatus  outside  the 
building  to  a  voltage  of  2300  for  street  light- 
ing purposes.  From  this  transformer  the  cur- 
rent was  conducted  into  the  building  and 
thence  through  cut-outs  and  switches  out 
of  the  building  to  the  street  lighting  circuit 
The  switches  employed  were  of  the  type 
known  as  "jack-knife  switches''  and  were 
used  to  control  the  street  lights,  turning  them 
off  or  on  by  opening  or  closing  the  switches. 

Tlie  plaintiff's  intestate  was  employed  by 
the  defendant  in  the  operation  of  its  elec- 
tric plant  and  among  his  duties  was  that 
of  turning  the  street  lights  on  or  off  by  means 
of  the  switches.  The  accident  which  caused 
intestate's  death  occurred  on  the  evening  of 
July  21,  1908,  when  he  was  alone  at  the  sub- 
station. When  last  seen  alive  he  was  on  his 
way  to  turn  on  the  street  lights.  Soon  after 
his  lifeless  body  was  found  on  the  floor  in 
front  of  the  switchboard.  Burns  on  his  hands 
indicated  that  he  had  been  electrocuted.  The 
evidence  as  to  how  the  accident  occurred  was 
wholly  circumstantial.  Plaintiff's  evidence 
tended  to  show  that  the  installation  of  the 
switches  was  faulty  and  that  the  accident  was 
occasioned  through  insufficient  insulation  of 
the  handles  of  the  switches,  which  were  among 
the  grounds  of  negligence  complained  of. 
The  defendant's  evidence  was  to  the  contrary 
and  tfnvled  to  show  that  the  accident  was 
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occadontd  by  the  intedtottf's  httids  eoming 
in  contact  witii  fhe  bladM  of  the  switches 
through  eareleAsness  in  operating  them.  The 
switches  were  so  installed  that  the  blades 
to  which  the  handles  were  attached  were  at 
all  times  charged  with  a  current  of  2800 
volts.  The  switches  being  alite  when  open, 
a  person  taking  hold  of  both  handles  of  a 
pair  of  switches  would  receire  the  current 
through  his  body,  if  the  insulation  of  the 
bandies  proved  insuiHelent,  or  if  his  hands 
chanced  to  touch  the  blades. 

The  questions  for  review  are  such  that  it 
is  unnecetaary  to*  state  further  the  claims 
of  the  parties  and  the  tendency  of  their  evi- 
dence. 

1.  One  of  the  material  questions  at  the 
trial  was  intestate's  knowledge  of  the  voltage 
of  the  current  at  the  switches  in  question. 
The  defendant  called  as  a  witness  one  Almon 
who  qualified  as  an  expert  electrician.  After 
testifying  that  he  was  familiar  with  the 
electric  station  in  question,  that  he  knew  the 
deceased,  that  deceased  had  worked  for  him 
and  had  installed  transformer's  on  witness's 
power  lines  in  Northfield,  that  he  had 
[103]  seen  deceased  work  an  electrical  ap- 
paratus, and  that  he  had  some  knowledge  of 
things  the  intestate  knew  concerning  the 
current  there,  witness  was  asked :  "Will  you 
tell  us  what  yoU  know  of  his  knowledge  of 
the  currents  on  those  wires  about  that 
plant  V*  Against  the  objection  that  the  ques- 
tion was  too  broad — that  it  permitted  wit- 
ness to  draw  conclusions — witness  answered 
under  exception:'  "I  know  that  Arthur  (the 
intestate)  knew  that  the  secondary  side  of 
our  transformers  was  a  2250  volt  system, 
and  that  the  primary  side^of  our  transform- 
ers was  of  a  higher  voltage."  In  answer  to 
how  he  knew  that,  witness  stated  that  he 
had  known  of  intestate's  installing  trans* 
formers,  and  transformers  are  connected  for 
1150  volts  or  2260  Tolts;  that  when  the  trans- 
formers are  shipped  from  the  factory  they 
are  labelled  ta  be  connected  up  either  way, 
and  in  order  to  install  them  on  the  system  in 
NorthHeld  it  was  necessary  to  see  that  they 
were  connected  up  to  the  2300  side  of  the 
transformer.  He  further  testified  that  a 
transformer  is  marked  to  tell  what  the  volt- 
age is  for  which  it  is  connected  up  and  that 
in  making  the  connection  one  has  to  read  the 
voltage.  After  witness  had  givetti  these  rea- 
Bons  plaintiff  moved  to  strike  out  the  answer 
relating  to  what  witness  knew  of  intestate's 
knowledge.'  The  motion  was  overruled  and 
plaintiff  excepted.  The  two  exceptions  can  be 
considered  together^ 

The  testimony  challenged  by  these  excep- 
tions wttB  clearly  nothing  more  than  the  opin- 
ion of  the  witness.  One  oannot  testify,  as  a 
fact,  to  tiie  existence  of  knowledge,  under- 
standing or  other  mental  state  of  another; 
Ann.  Cas.  1918A — 60. 


nor  as  to  what  has  entered  into^  the  other's 
consciousness  by  means  of  his  senses.  Ftom 
very  nature  such  testimony  is  the  result  of 
reasoning.  17  Oye.  162;  Union  Pacific  R.  Co. 
V.  O'Brien,  161  U.  8.  461,  40  U.  S.  (L.  ed.) 
466,  16  8.  Ot.  61S,<  Worden  v.  Gore-Meenan 
Go.  83  Conn.  642,  78  Atl.  422;  White  Auto- 
mobile Co.  T.  Dorsey,  110  Md.  261,  86  Atl. 
617,  622.  Such  evidence  is  ordinarily  inad- 
missible; and  the  objection  should  have  been 
sustained,  unless  the  testimony  comes  within 
an  exception  to  the  general  rule.  Opinion 
evidence  is  only  received  as  an  administra- 
tive necessity.  Unless  the  necessity  for  re- 
ceiving the  opinion  of  a  witness  as  to  the 
existence  of  another's  mental  state  is  made 
to  aj^pear,  such  opinion  should  be  rejected. 
3  Oham.  Mod.  Law  of  Ev.  §  1039.  The  fact 
that  the  witness  was  testifying  as  an  expert 
does  mot  affect  the  question,  as  the  inquiry 
did  not  relate  to  a  matter  within  the  realm 
of  proper  expert  [IM]  testimony.  There  is 
nothing  in  the  case  to  show  that  it  required 
any  technical  knowledge  to  judge  accurately 
of  what  the  intestate  must  have  known,  in 
the  circumstances  discloeed,  concerning  the 
•voltage  at  the  switches.  It  was  said  in  Con- 
solidated Gas,  etc.  Ca  v.  State,  109  Md.  186, 
72  Atl.  651:  "It  is  carrying  tthe  theory  of 
expert  testimony  too  far  to  hold  that  they 
(expert  witnesses)  may  express  an  opinion 
upon  every  issue  arising  in  a  case  involvii^ 
the  technical  knowledge  and  experience  of  a 
party  to  the  eause."  If  the  facts  can  be  de- 
tailed and  placed  before  the  jury  so'  that  the 
jurors  as  men '  of  ordinary  intelligence  can 
fully  understand  the  matter  and  draw  the 
proper  inferences  and  conclusions,  and  there 
is  'no  necessity  for  opinion  evidence,  such 
.evidence,  whether  the  opinion  of  an  expert 
or  non-expert,  is  inadmissible.  1  Elliott  on 
Bv.  §  672.  Royce,  J.,  in  Clifford  ▼.  Richard- 
son, 18  Vt.  626,  says:  "The  general  rule 
certainly  Is  that  witnesses  are  to  testify  to 
facts  and  not  to  their  indiTidual  opinions. 
This  rule,  however,  has  its  exc^Btions,  soiac 
of  which  are  as  familiar  and  as  well  settled 
as  the  rule  itself.  When  all  the  pertinent 
facts  can  be  sufficiently  detailed  and  de- 
scribed and  when  the  triers  are  supposed  to 
be  able  to  form  correct  conclusions  without 
the  aid  of  opinions  or  judgment  from  others, 
no  exception  to  the  rule  is  allowed."  See  also 
Fraser  v.  Tupper,  20  Vt.  409  and  comprehen- 
sive note  to  this  case  in  second  edition,  Ver- 
mont Reports;  Fulsome  ▼.  Concord,  46  Vt. 
140. 

The  opinion  here  under  consideration  does 
not  come  within  either  of  the  exceptions  mak- 
ing such  evidence  admissible.  It  is  not  ad- 
missible as  eirpert  testimony,  and  it  does  not 
appear  that  the  pertinent  facts  could  not  be 
detailed  and  described  with  sufficient  clear- 
ness to  enable  the  jury  to  form  a  correct 
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conclusion  without  the  aid  of  the  witnesa's 
opinion.  That  being  so  the  opinion  should 
have  been  excluded. 

It  does  not  neoessarily  follow  that  it  was 
reversible  error  to  overrule  the  plaintiff's 
objections.  The  facts  on  which  the  opinion 
was  based  were  detailed  to  the  jury.  II  the 
witness's  conclusion  is  fairly  obvious  from  the 
facts  detailed,  and  so  they  necessarily  lead  to 
that  conclusion,  the  error  would  be  harmless. 
3  Cham.  Mod.  Law  of  £v.  §§  2291,  2301,  2353 
and  2353a;  Brown  v.  Swanton,  69  Vt.  53,  58, 
37  Atl.  280 ;  Fowlie  v.  McDonald,  82  Vt.  238, 
72  Atl.  989;  Sampson  v.  Hughes,  147  Cal. 
62,  81  Pac.  292;  Central  By.  Co.  y.  Allmon, 
147  111.  471,  [105]  35  N.  K  725;  Mead  v. 
Altgeld,  136  111.  298,  26  N.  E.  388 ;  La  Rue  v. 
Smith,  153  N.  Y.  428,  47  N.  E.  796 ;  McGar- 
rity  v.  New  York,  etc.  R,  Co.  25  R.  I.  269, 
55  Atl.  718. 

Witness  testified  in  this  connection  tiiat 
plaintiff's  intestate  had  installed  transform- 
ers on  the  electric  lines  in  Northfield;  that 
the  transformers  are  connected  for  1150  and 
2250  volts;  that  they  are  labelled  to  be  con- 
nected up  either  way  and  are  marked  to  tell 
what  the  voltage  is;  that  in  making  the 
connection  one  has  to  read  the  voltage;  that 
in  order  to  install  transformers  on  the  sys- 
tem in  Northfield  it  was  necessary  to  see  tliat 
they  were  connected  up  to  the  2300  side. 
These  facts  were  undisputed.  The  only  ra- 
tional inference  to  be  drawn  therefrom  is  that 
the  intestate  knew  that  the  plant  on  which 
he  was  working  was  a  2300  volt  system  on 
the  secondary  side.  That  was  the  only  mate- 
rial fact  covered  by  witness's  opinion.  His 
opinion  being  the  necessary  inference  to  be 
drawn  from  the  facts  detailed  added  nothing 
to  the  force  of  his  testimony.  We  see  no 
reason  to  believe  that  the  jury  was  misled 
by  the  opinion  and  so  hold  that  the  error 
was  harmless. 

2.  Witness  Almon  testified  in  direct  exam- 
ination that  the  sub-station  and  apparatus 
therein  was,  in  his  opinion,  perfectly  safe,  if 
used  with  reasonable  care.  In  cross-exam- 
ination he  admitted  that  he  belonged  to  the 
National  Electric  Lighting  Association  and 
that  the  Association  had  standard  rules  for 
installing  electric  apparatus,  which  the  wit- 
ness recognized  as  good  rules.  He  was  then 
asked:  '^W^hat  is  the  position  of  this  Na- 
tional Electric  Lighting  Association,  to  which 
you  belong,  upon  wiring  so  that  the  blades 
of  the  switches  will  be  alive,  when  down? 
Do  they  commend  it  or  prohibit  it?"  The 
question  was  excluded  to  which  the  plaintiff 
excepted. 

This  subject  was  not  touched  in  direct  ex- 
amination. Plaintiff  argues  that,  if  the  wit- 
ness had  answered  that  the  Association  pro- 
hibited this  kind  of  wiring,  it  would  have 
tended  to  discredit  his  direct  testimony.    Ad- 


mitting that  that  would  be  so,  plaintifTs 
claim  rests  upon  an  assumption  that  is  out- 
side the  record.  No  evidenoe  was  offered 
tending  to  show  that  the  Association  bad 
taken  any  position  on  that  matter,  and  plain- 
tiff's counsel  said  in  oral  argument  befcure 
us  that  he  did  not  know  what  the  rules  oi  the 
Association  provided.  It  is  enough  to  say 
that  error  cannot  be  predicated  on  such  a 
state  of  facts^  So  far  as  appears  the  answer 
may  have  been  that  the  Association  approved, 
or  [106]  that  there  was  no  rule  relating  to 
that  matter.  Without  an  offer  of  some  kind 
the  exception  is  without  foundation.  We  do 
not  consider  whether  the  question  was  im- 
proper because  the  witness  was  asked  to 
construe  the  rule,  if  there  was  one,  as,  in 
the  circumstances,  the  exception  is  unavail- 
ing^ If  in  fact  there  had  been  a  written  rule 
touching  this  matter,  it  is  evident  there 
would  be  some  merit  in  the  claim.  We  held 
in  White  v.  Central  Vermont  Ry.  Co.  87  Vt. 
345,  89  Atl.  618,  that  the  construction  of  a 
railroad  rule  was  for  the  court  and  that  a 
question  calling  for  an  interpretation  of  the 
rule   by   an   expert   was   properly  excluded. 

3.  Defendant  improved  6ne  Fuller  as  a  wit- 
ness who  testified  to  being  at  the  electric 
light  station  shortly  after  the  accident  and 
that  while  there  he  heard  the  plaintiff  make 
a  statement  concerning  the  accident.  Subject 
to  objection  and  exception  witness  was  per- 
mitted to  testify:  "He  (plaintiff)  said  there 
was  nobody  to  blame  about  the  accident  ex- 
cept Arthur  (the  intestate) ;  says  he,  'He 
has  warned  me  several  times  when  I  was 
turning  on  the  lights  to  be  careful  and  not 
get  my  hands  onto  the  metal.'"  The  plain- 
tiff had  denied  making  the  statement.  Plain- 
tiff did  not  object  to  the  testimony  as  im- 
peaching evidence,  said  he  was  willing  it 
should  be  received  on  that  ground,  but  ob- 
jected that  it  was  not  admissible  to  prove  the 
facts  stated.  The  court  admitted  the  testi- 
mony "for  all  legitimate  purposes." 

The  court  was  not  asked  to  limit  the  testi- 
mony in  the  charge  to  the  jury  and  did  not 
refer  specifically  to  this  evidence.  The  case 
shows  that  the  court  referred  generally  to 
evidence  of  declarations  made  out  of  court 
and  that  the  jury  was  cautioned  as  to  the 
infirmities  of  such  evidence.  It  fairly  appears 
that  the  court  did  not  then  instruct  the  jury 
as  to  the  use  to  be  made  of  such  evidence. 
Plaintiff  did  not  except  to  the  charge,  nor  to 
the  failure  of  the  court  to  limit  the  testimony 
under  consideration  to  impeachment,  nor  to 
the  failure  of  the  court  to  instruct  as  to  the 
use  to  be  made  of  impeaching  evidence.  It 
nowhere  a|>pears  what  use  was  made  of  the 
evidence  in  argument.  In  the  absence  of  a 
showing  to  the  contrary  it  will  be  presumed 
that  the  use  made  of  it  was  legitimate.  It 
is  fair  to  assume  that  plaintiff  would  have 
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objected  to  any  lue  which  he  deemed  unwar- 
ranted and,  in  case  his  objection  was  over- 
ruled, would  have  sared  an  eitception. 

The  exception  taken  saved  only  the  queetion 
of  the  admissibility  of  the  evidence.  No  ques- 
tion being  made  but  that  it  was  [107]  proper 
'as  impeaching  testimony,  the  court  did  not  err 
in  admitting  it;  and  there  being  no  exception 
to  the  use  subsequently  made  of  it  nor  to  the 
court's  failure  to  restrict  its  use,  there  is  no 
question  before  us  for  review.  To  make  his 
claim  available  that  the  testimony  of  an 
admission  by  one  of  two  or  more  next  of  kin 
in  an  action  such  as  this  could  not  properly 
be  received  on  the  question  of  liability,  the 
plaintiff  might  have  to  request  an  instruc* 
tion  limiting  the  use  of  the  testimony.  Cer- 
tainly nothing  short  of  an  ezteption  to  the 
court's  failure  to  restrict  it  would  avail  in 
the  circumstances  of  this  case.  Brewin  v. 
Farrell,  39  Vt.  206,  211;  Trenton  Pass.  Ry. 
Co.  V.  Cooper,  60  N.  J.  L.  219,  37  Ati.  730, 
38  L.R.A.  637,  64  Am.  St.  Rep.  692;  Mc- 
Uughlin  V.  Joy,  100  Me.  917,  62  Atl.  348; 
Lord  V.  Manchester  St.  Ry.  Co.  74  N.  H.  295, 
67  Atl.  639 ;  Stallins  v.  Southern  R.  Co.  140 
Oa.  55,  78  S.  £.  421;  Illinois  Steel  Co.  v. 
Paczocha,  139  Wis.  23,  119  N.  W.  550;  Clark 
V.  Hull,  184  Mass.  164,  68  N.  E.  60;  Bird  v. 
Bird,  218  111.  158,  75  N.  £.  760.  Mere  failure 
to  give  the  instruction  would  not  reach  back 
and  affect  tlie  admidBtbility  of  the  evidence. 

Error  dees  not  appear. 

Judgment  affirmed. 


HOTB. 

Conpeteacy  of  Witneas  to  Testify  to 
Knowlodso  of  Another* 

The  holding  in  Louisville,  etc.  R.  Co.  ▼. 
Perkins,  165  Ala.  471,  21  Ann.  Cas.  1074,  that 
a  witness  cannot  testify  as  to  the  knowledge 
possessed  by  another  person  of  a  fact  is  sup- 
ported by  the  reported  case  and  several  other 
recent  cases.  Barbour  v.  Cantrell,  193  Ala. 
154,  69  So.  67;  Brewer  v.  New  England 
Mortg.  Sec.  Co.  144  Ga.  548,  87  S.  E.  657; 
White  Automobile  Co.  v.  Dorsey,  119  Md. 
251,  86  Atl.  417.  And  see  Conner  v.  Ray, 
195  Ala.  170,  70  So.  180.  Compare  Western 
Union  Tel.  Co.  v.  Travis,  114  Oa.  110,  86  S.  E. 
221. 

In  White  Automobile  Co.  v.  Dorsey,  supra, 
it  appeared  that  the  plaintiff  had  bought  an 
automobile  from  the  defendant.  The  defend- 
ant  had  warranted  the  car  to  be  free  of  de- 
fects. Thereafter  the  plaintiff  brought  suit 
for  breach  of  the  warranty,  alleging,  among 
other  things,  that  the  president  and  manager 
of  the  defendant  company  knew  that  the 
automobile  was  defective  in  workmanship  and 
material.    At  the  trial,  a  sales  agent  of  the 


defendant  tistftifted  as  to  tbe  kneidedge  of  the 
president  and  of  the  manager  with  respect  to 
the  defects.  On  appeal  it  was  held  that  this 
testimony  should  have  been  excluded.  The 
court  said:  "There  was  clear  error  in  the 
seventJi  exception,  wherein  it  appears  that 
Primrose  was  permitted  to  state  as  a  fact 
that  the  president  and  manager  of  the  appel- 
ianrt  knew  of  the  defecti¥e-  confiditkoa  6i  the 
car  prior  to  the  sale  to  the  plaintiff,  because, 
as  he  stated,  other  cars  of  the  White  Steamer 
Model  had  gone  wrong  in  their  bearings  and 
crank   shaft." 

In  Western  Union  Tel.  Co.  v.  Travis,  114 
Ga.  110,  86  S.  E.  221,  it  was  held  that  the 
plaintiff  could,  testify  to  the  fact  that  she 
was  well  known,  by  .the  other  residents  on 
the  street  in  which  she  resided. 

In  Conner  v.  Rayi  195  Ala,  170,  70  So.  130, 
an  action  for  work  and  labor  done,  the  plain- 
tiff testified  that  the  defendant  had  seen  him 
and  his  team  at  work  at  the  latter's  mill.  It 
was  held  that  while  tiie  plaintiff  -oould  not 
testify  whether  the  defeiidant  knew  l^t  the 
former  was  doing  work  for  the  latter,  his 
testimony  that  the  defendant  saw  him  do 
the  work  was  admissible.  The  court  said: 
"The  rule  is  generally  stated  in  the  authori- 
ties that  a  witness  cannot  testify  to  the  cog- 
nition of  another,  I^ouisville,  etc.  R.  Co.  v. 
Perkins,  165  Ala.  471,  51  So.  870,  21  Aim. 
Cas.  1073,  where  many  cases  are  cited.  Ap- 
pellee was  allowed  to  testify,  over  appel- 
lant's objection,  that  appellant,  on  divers  oc- 
casions, had  seen  him  and  his  team  at  work 
at  the  mill.  We  think  the  rule  of  the  case 
above  referred  to  does  not  convince*  the  court 
of  error  in  the  present  case.  It  was  compe- 
tent to  show  the  fact  as  tending  to  prove 
appellant's  knowledge  and  ratification  of  Mc- 
Coy's employment  of  appellee  and  his  teams 
to  do  work  about  the  mill  in  which  appel- 
lant had  an  interest.  But  the  fact  was  of 
such  nature  that,  while  his  own  sense  of 
sight  may  'have  indutiably  told  the  witness 
that  appellant's  eyes  rested  upon  him  and 
took  cognizance  of  his  presence,  yet  it  was 
impracticable,  well  nigh  impossible,  for  the 
witness  to  state  and  describe  every  minute 
element  entering  into  the  fact  to  be  proved 
better  than  by  the  collective  statement  elic- 
ited from  the  witness.  The  common  sense  of 
the  situation  demanded  that  the  witness  be 
allowed  to  say  that  the  party  saw  him,  or 
was  looking  at  him,  leaving  the  soundness 
of  his  conclusion  to  be  tested  by  cross-ex- 
amination. East  Tennessee,  etc.  R.  Co.  v. 
Watson,  90  Ala.  41,  7  So.  813.  The  answer 
expressed  the  judgment  of  the  witness  about 
an  ordinary  matter,  all  the  details  of  which 
could  not  well  be  laid  before  the  jury.  It 
was  a  shorthand  rendering  of  the  facts,  a 
statement  of  collective  facts  such  as  has  been 
allowed  in  our  cases." 
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Appeal  aad  Error  •«  Hannloss  Error  ^ 
Error  in  Vaneoe  scary  FindtiiB. 

A  finding  on  one  issue  being  sustained  by 
the  evidence  and  justifying  the  judgment,  any 
errors  as  to  other  issues  are  immaterial. 

Qvesitioiui  Not  Arcved. 

Only  those  assignments  of  error  set  out  in 
the  brief  will  be  considered, 

Bepositions  —  Kotioe  of  Takine  —  Ko- 
oeasity  of  NaminK  Witness. 

The  notice  directing  the  commission  to 
take  the  depositions  of  persons  named  ^and 
others,"  depositions  taken  of  others  than 
those  named  are  admissible. 

[See  note  at  end  of  this  case.] 

Sridoaoe  •»  Noaezpert  Opinion  -*  Tes- 
tamentary Capaoity. 

A  nonexpert,  though  not  a  subscribing  wit- 
ness and  not  present  at  the  execution  of  the 
will,  may  testify  to  testatrix's  mental  condi- 
tion, if  he  has  had  adequate  opportunities 
for  observation  and  forming  an  opinion. 

Wills  —  Testamentary  Capacity  •—  Ad- 
missibility of  Evidenoe  —  Marriage 
to  Insane  Person. 

That  a  witness  on  the  issue  of  testatrix's 
mental  capacity  was  allowed  to  testify  that 
she  married  one  who  had  previously  been  two 
or  three  years  in  an  insane  asylum  is  harm- 
less, being  at  most  immaterial. 

Snffioienoy  of  Eyidence. 

The  evidence  on  a  will  contest  is  held  to 
sustain  a  finding  of  lack  of  mental  capacity. 

Admissibility  of  Evidence. 

As  regards  the  issue  of  lack  of  mental 
capacity  of  testatrix,  introduction  of  convey- 
ances l^  her,  bnd  of  personal  tax  returns  of 
propounder,  made  after  testatrix's  death,  all 
having  no  bearing,  is  harmless. 

Appeal  and  Error  —  Harmless  Error  — 
Instmotion  on  Immaterial  Issne. 

Any  error  in  instructions,  which  were  ex- 
pressly confined  to  other  issues  than  the  one 
involved  on  appeal,  is  harmless. 

Instmotions  —  As  to  Bnrden  of  Proof 
—  Instmotion  Not  Misleading. 

The  jury  being  distinctly  charged  that  the 
burden  of  proving  lack  of  mental  capacity 
of  testatrix  was  on  caveators,  and  that  they 
must  satisfy  the  jury  that  testatrix  did  not 
have  sufficient  mental  capacity,  the  eondud- 
ing  sentence,  "If  they  have  failed  to  so  sat- 
isfy you,  and  the  propounder  has  satisfied 
you  that  she  did  have  sufiicient  capacity,  you 
will  answer  .  .  .  Yes"  to  the  issue  did 
she  have  sufficient  mental  capacity,  cannot 
mislead  the  jury  to  understand  that  the  bur- 
den of  proving  mental  capacity  is  on  the 
propounder. 

Appeal  from  Superior  Court,  Bockingham 
County:  Justice,  Judge. 


Proceiediiig  lor.  probate  ol  will  of  Jane  8. 
Bawlings,  deceased.  From  judgment  ren- 
dered, John  D.  Huffines^  propounder,  appeals. 

AVFISMED. 

[59]  Issue  of  devi^a^vit  vel  nofh  raised  by  a 
caveat  to  the  will  of  Jane  S.  Kawlinga^  tried 
upon  these  issueB  submitted  without  objec- 
tion: 

1.  Was  the  execution  of  the  paper-writing 
purporting  to  be  the  last  will  and  testament 
of  Jane  Spaulding  Rawlings  procured  by  the 
fraud  and  undue  influence  of  J<^ui  D.  Huf- 
lines?     Answer:     Yea. 

2.  Did  Jane  Spaulding  Rawlings,  at  the 
time  of  the  execution  of  said  paper-writing> 
to  wit,  3  November,  1911,  have  sufficient  men- 
tal capacity  to  execute  the  same?  Answer: 
No. 

3.  Is  the  paper-writing  propounded,  and 
every  part  thereof,  the  last  will  and  testa- 
ment of  Jane  Spaulding  Rawlings?  Answer: 
No. 

From  the  judgment  rendered,  the  propound- 
er, Huffines,  appealed. 

(7.  O.  McMichael  and  Mtmlyy  JSendren  d 
Womhle  for  propounder. 

U,  R,  Boon  and  King  d  Kimball  for  cave- 
ators. 

[60]  Bbowk,  J. — Hhi  wise  course  pursued 
by  his  Honor  in  dividing  the  issues  relating 
to  undue  influence  and  mental  capacity,  in- 
stead of  submitting  the  one  issue  of  devisaHt 
vel  non,  has  rendered  it  unnecessary  to  order 
a  new  trial  in  this  :case,  and  has  enabled  us 
to  affirm  a  judgment  which,  tested  by  the 
great  -weight  of  the  evidence  in  .the  irecord, 
ought  to  be  affirmed. 

The  evidence  discloses  that  the  testatrix, 
Jane  Spaulding,  was  wholly  illiterate  and 
never  able  to  either  read  or  write,  and  not 
able  to  manage  her  own  small  estate.  In 
1906  she  met  J.  D.  Huffines,  the  propounder, 
a  real  estate  dealer  in  Reidsville,  who  soon 
became  her  agent  and  manager  of  her  affairs. 
That  he  was  her  business  manager  and  trust- 
ed agent  is  proven  by  the  language  of  the 
will,  itself,  an  instrument  written  at  the 
propounder's  instance  and  by  his  confidential 
attorney,  and  which  devised  to  the  propounder 
practically  the  entire  estate. 

There  is  most  abundant  evidence  to  justify 
the  verdict  of  tiie  jury  on  the  first  issue  of 
undue  influence,  as  well  as  upon  the  second 
issue,  relating  solely  to  mental  capacity;  but 
it  is  unnecessary  to  discuss  the  many  assign- 
ments of  error  bearing  on  the  first  issue,  as 
it  is  well  settled  that  where  the  finding  upon 
one  issue  is  sufficient  to  justify  the  judgment, 
a  new  trial  will  not  be  granted. 

We  will,  therefore,  eon&ie  our  review  of 
the  case  to  those  assignments  of  error  bearing 
upon  the  second  issue,  and  which  are  noticed 
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in  the  proponnder's  briel.  It  is  the  rule  of 
this  Court  to  consider  only  those  aaBigninente 
that  are  set  out  ia  the  briefs  There  »re  thir- 
ty-seven assignments  of  error  in  the  record, 
but  only  a  few  relate  to  the  second  issue, 
and  only  a  few  of  these  are  noticed  in  the 
propounder's  brief. 

It  is  insisted  that  his  Honor  erred  in  ad- 
mitting the  depositions  of  the  witnesses  Lo- 
man  A.  Ball  and  Agnes  Smith  because  their 
names  are  not  inserted  in  the  notice  to  take 
depositions.  The  notice  is  in  the  usual  form 
and  directs  the  commissioner  to  take  the  de* 
positions  of  John  Brannen  and  several  other 
witnesses  by  name  "and*  others."  There  is 
no  merit  in  the  assignment.  The  point  has 
been  expressly  decided  against  the  propound^ 
«r  so  long  ago  as  MeDugald  v.  Smith,  33  N. 
€.  576.    Discussing  the  case,  the  Court  said: 

^In  this  case,  he  can  rightfully  make  no 
snek  allegation,  but  was  apprised  that  the 
examination  would  not  be  confined  to  the 
witnesses  named.  It  was  his  duty  to  attend, 
or  be  properly  represented,  that  he  might 
take  care  of  his  interest.  The  aot  of  our 
Legislature  points  ont  no  form  in  which  the 
notices  shall  be  drawn  It  simply  directs  that 
notice  shall  be  given  the  adverse  party  of 
the  time  and  plaoo  i^en  the  'comnrission 
[61]  shall  be  exetmted.'  So  far  is  the  prac" 
tice  undet  it  cftn  be  considered  a  construction 
of  it,  the  notice  complained  of  is  proper.  We 
see  no  provision  in  the  act  forbidding  it,  and 
no  evil  or  danger  resulting  from  it.  The 
defendant,  however,  farther  complains  on 
this  point  that  the  persons  named  in  the 
notice  were  not  examined.  We  know  of  no 
law  requiring  a  party  to  examine  all  or  any 
of  the  witnesses  named  in  the  notice  As  well 
might  it  be  required  of  a  party  to  examine 
all  the  witness  he  summons  on  a  trial  before 
a  jury,  and  who  are  in  attendance."  See 
also  Jeffords  v.  Albemarle  Waterworks  Go. 
157  N.  C.  13,  72  S.  E.  624. 

His  Honor  pennitted  the  following  ques' 
lions  to  be  asked  and  answered: 

(1)  In  your  judgment  how  was  her  mind 
when  you  visited  her  in  North  Carolina  com- 
pared with  her  mind  when  you  and  she  were 
at  home  together  ? 

(2)  In  your  opinion  do  you  think  she  was 
<^pable  of  disposing  of  her  property  by  will 
And  understanding  t^  consequences  and  ef- 
fect of  her  so  doing? 

(3)  In  ^ur* opinion  state  Ivhether  or-  noA 
she  had  sutHdent  laeatal  capmty  to  know 
the  kind  and  nature  and  value  of  her- prop- 
erty, or  to  make  disposition  of  it  by  sale 
and. know  what  she  was  about? 

These  questions  are  permissible,  for  it  is 
veil  settled  that  a  non-«xpert  witness,  al- 
though not  a  subscribing  witness  and  not 
present  at  the  execution  of  the  will,  may  tes- 
tify to  the  mental  condition  of  the  testatrix. 


if  he  has.  had  adequate  opportunities  for  ob- 
servation and  fc»*ming  a  judge.  Page  on 
Wills,  section  390. 

In  cases  of  this  character,  the  evidence  of 
necessity  take  a  wide  range  and  the  courts 
are  liberal  in  allowing  persons  who  are  ac- 
quainted with  the  test^rix  to  testify  as  to 
their  opinion  of  her  sanity.  The  form  of 
these  questions  is  in  substantial  accord  with 
the  adjudications  of  this  Court.  McLeary 
V.  Norment,  84  N.  C.  235 ;  Crenshaw  v.  John- 
son, 120  N.  C.  274,  26  S.  £.  810;  Bond  v. 
Branning  Mfg.  Co.  140  N.  C.  381,  52  8.  £. 
929;  Bost  v.  Boat,  87  N.  C.  477;  Morris  v. 
Osborne,  104  N.  C.  609  at  612,  10  S.  £.  476; 
Clary  v.  Clary,  24  K  C.  78;  State  v.  Ket- 
ehey,  70  N.  C.  621. 

The  objection  that  his  Honor  permitted  a 
witness  to  testify  that  the  testatrix's  second 
husband,  prior  to  the  time  she  married  him, 
had  been  in  an  insane  asylum  two  or  three 
times  is  immaterial  and  harmless.  It  seems 
to  us  that  it  had  no  bearing  upon  the  issue 
one  way  or  the  other.  It  migh^  however,  be 
regarded  as  some  evidence  of  the  mental  con- 
dition of'  the  testatrix  if  it  is  shown  that  she 
married  an  inmate  of  an  insane  asylum. 
None  of  these  assignments  are  mentioned  in 
the  propouttder's  brief.  Nevertheless  we  have 
deemed  it  proper  to  notice  them,  as  they  liave 
a  bearing  upon  the  second  issue. 

[62]  Notwithstanding  the  contention  of  the 
propounder  to  the  contrary,  we  think,  upon 
an  examination  of  the  record  ia  this  case, 
that  the  evidence  of  a  lack  of  mentcd  capacity 
upon  the  part  of  the  testatrix  is  very  strong 
and  it  is  difficult  to  conceive  how  the  jury 
could  have  oome  to  any  other  conclusion  than 
they  did  reach  in  answering  the  second  issue. 

A  large  number  of  witnesses,  who  were 
neighbors  of  the  alleged  testatrix  from  the 
time  of  her  removal  from  Ohio  to  Buffin,  N. 
C,  in  1873,  and  until  her  removal  again  to 
Reidsville  in  1906,  had  been  examined.  All 
of  them  have  testified  that  they,  have  known 
her  a  large  part  of  her  life;  that  she  was  a 
person  easily  influenced  by  others;  that  she 
had  tried  to  drown  herself;  and  that  in  their 
opinion  she  did  not  have  sufficient  mental 
capacity  to  make  a  will  or  to  transact  busi- 
ness. Some  of  the  witnesses  say  she  would 
have  to  be  entertained  like  a  child  of  six  or 
seven  years  of  age;  that  her  mind  was  very 
weak  and  imbecile  from  birth.  One  witness, 
a  physician,  testified  that  the  testatrix  did 
not  have  sufficient  mental  capacity  to  know 
the  kind  and  nature  and  value  of  her  prop- 
erty or  to  make  a  disposition  of  it  by  will, 
and  that  she  generally  did  not  know  what  she 
was  about.  It  is  useless  to  discuss  this  fea- 
ture of  the  case  any  further.  Anyone  reading 
the  record  must  be  impressed  with  the 
strength  of  the  testimony  offered  by  the  cave- 
ators bearing  upon  that  issue. 
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It  is  objected  that  his  Honor  permitted  the 
introduction  of  the  personal  tax  returns  of 
the  propounder,  made  two  years  after  the 
death  of  Mrs.  Rawlings.  We  fail  to  see  how 
this  is  material,  and  we  regard  it  as  perfect- 
ly harmless.  The  assignments  of  error  re- 
lating to  the  introduction  of  a  number  of 
deeds,  conveyances  and  deeds  in  trust,  made 
by  the  testatrix  to  the  propounder  and  his 
wife,  were  evidently  offered  for  the  purpose 
of  showing  that  Huffines  was  the  business 
agent  of  the  testatrix  (a  fact  which  is  proven 
by  the  will,  itself)  and  is  evidence  upon  the 
first  issue.  They  have  no  bearing  whatever 
upon  the  second  issue. 

The  objection  to  his  Honor's  charge  that 
he  required  the  propounder  to  show  that  the 
testatrix  knew  and  approved  of  the  contents 
of  the  will  is  immaterial  because  the  court 
confined  it  strictly  to  the  first  issue.  The 
same  can  be  said  of  the  other  exceptions  to 
the  charge  except  one  which  is  embraced  in 
Assignment  of  Error  No.  31.  His  Honor, 
referring  to  the  second  issue,  said  to  the  jury: 
"If  they  have  failed  to  so  satisfy  you,  and 
the  propounder  has  satisfied  you  that  she 
did  have  sufficient  mental  capacity,  you  will 
answer  the  second  issue  'yes.'"  This  is  but 
an  isolated  extract  from  the  charge  of  the 
court  upon  that  issue.  His  Honor's  instruc- 
tions upon  that  issue  were  very  full,  clear 
and  explicit,  and  strictly  in  aecord  with  the 
repeat^  decisions  of  this  Court. 

[63]  Upon  the  quantum  of  intellect  neces- 
sary to  execute  a  will  or  a  deed,  the  instruc- 
tions given  are  very  favorable  to  the  pro- 
pounder. His  Honor  said:  "It  does  not 
require  the  highest  degree  of  intelligence  to 
be  able  to  execute  a  will  or  deed,  nor  does  it 
require  a  high  degree  of  intelligence  to  do 
it.  It  is  not  a  question  of  illiteracy — ^people 
viho  can  neither  read  nor  write,  if  they  are 
otherwise  qualified  mentally,  have  the  same 
right  and  xKiwer  to  make  a  will  that  a  man 
who  knows  all  the  languages  does*  A  man 
who  is  utterly  illiterate,  if  a  man  of  good 
sense  and  knows  what  he  wants  and  what  he 
is  about  and  does  what  he  intends  to  do, 
has  as  much  right  to  make  a  will  or  deed  as 
the  most  thoroughly  educated  person  in  all 
the  land. 

"Now,  how  much  capacity  does  it  require? 
We  find  it  does  not  require  education.  That 
is  not  the  question — ^but  how  much  mental 
capacity  does  it  require?  The  court  has  said 
that  it  does  not  require  the  highest  degree  of 
intelligence  or  mental  capacity,  nor  does  it 
require  a  high  d^ree.  But  if  the  party  mak- 
ing the  will  or  deed  has  sufficient  understand- 
ing  to  know  what  she  is  about  and  to  under- 
stand what  property  she  has  and  understand 
to  whom  she  desires  to  convey  it  or  devise 
or  bequeath  it,  and  the  extent  and  conse- 
quence of  her  act,  and  what  property  she  is 


conveying,  .  then  she  would  have  sufficient 
mental  capacity  to  make  a  will." 

In  concluding  his  remarks  upon  this  second 
issue,  the  court  said: 

''The  question  here  is,  did  she  at  the  time 
of  the  execution  of  that  will  have  sufficient 
mental  capacity  to  understand  what  property 
she  had,  to  whom  she  desired  to  convey  it 
in  the  will,  and  the  nature  and  character  of 
the  transaction  and  the  result  and  conse- 
quence of  it?  If  she  did,  then  she  had  suffi- 
cient capacity  to  make  tiie  will.  The  burden 
of  that  is  upon  the  caveators  to  satisfy  you 
that  she  did  not  have  sufficient  mental  ca^ 
pacity  to  make  the  will.  The  law  requires 
them  to  prove  it,  and  they  contend  they  have 
proved  she  did  not  have  it.  If  they  have 
satisfied  you  of  that;  then  you  must  answer 
the  second  issue  'No.'  If  they  have  failed 
to  so  satisfy  you,  and  the  propounder  has 
satisfied  you  that  she  did  have  sufficient  ca- 
pacity, you  will  answer  the  second  issue 
'Yes.' " 

It  is  manifest  that  his  Honor  did  not  put 
the  burd^i  of  proving  the  negative  of  the 
second  issue  upon  the  propounder.  He  dis- 
tinctly told  the  jury  that  the  burden  of  prov- 
ing that  issue  is  upon  the  caveators  and  that 
they  must  satisfy  the  jury  that  the  testa- 
trix did  not  have  sufficient  mental  capacity 
to  make  the  will;  that  the  law  requires  the 
caveators  to  prove  it;  and  they  contend  that 
th^  have  proved  that  she  did  not  have  such 
capacity.  The  concluding  sentence  of  his 
Honor  waa  an  inadvertence  of  speech  which 
could  not  possibly  have  misled  the  jury.  The 
entire  instruction  upon  the  burden  of  proof 
was  too  plain  and  unequivocal  for  the  jury 
to  have  misunderstood  it. 

[64]  The  35th'  assignment  of  error  is  to 
the  part  of  the  charge  of  the  court  to  the 
effect  that  the  will  of  the  testatrix  does  not 
purport  to  bear  her  own  genuine  signature, 
but  simply  her  cross-mark.  That  portion 
of  the  charge  does  not  bear  at  all  upon  the 
second  issue,  and  as  his  Honor  expressly  told 
the  jury  to  confine  it  to  the  third  issue,  we 
do  not  deem  it  necessary  to  discuss  it. 

Upon  a  review  of  the  whole  record,  we  find 

No  error. 
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NecessUy  «/  Naming. 

Majobitt  Rule. 

The  authorities  passing  on  the  necessity 
of  naming  each  witness  whose  deposition  is 
to  be  taken  in  a  notice  of  taking  depositions 
are  not  in  absolute  accord.  In  most  juris- 
dictions, howerer,  it  is  held  that  a  deposition- 
will  not  be  admitted  in  evidence  if  the  de- 
ponent is  not  named  in  the  notice  of  the 
taking  of  the  deposition  served  on  the  ad- 
verse party.  In  re  Automobile  Co-operative 
Assoc.  222  Fed.  345;  Pilmer  V.  Branch  of 
State  Bank,  16  la.  321;  Flower  v.  Downs,  12 
Rob.  (La.)  101;  Hartman  v.  Thompson,  104 
Md.  389,  10  Ann.  Cas.  92,  65  Atl.  117,  118 
Am.  8t.  Rep.  422;  Bryant  v.  Com.  9  Pick. 
(Mass.)  485;  Minot  t.  Bridgewater,  15  Mass. 
492;  Ashe  v.  Beasley,  6  N.  D.  191»  69  N.  W. 
188;  Brown  v.  A  Raft  of  Poplar,  etc.  Timber, 
1  Handy  (Ohio)  13,  12  Ohio  Dec.  1;  Stern 
V.  Chagnon  (R.  I.)  99  Xtl.  592;  Robertson  v. 
Campbell,  1  Overt.  (Tenn.)  172;  Thomas  y. 
Graves  (Vt.)  98  Atl.  508;  Donaldson  v.  Win- 
ningham,  54  Wash.  19,  102  Pac.  879.  See 
also  Bonella  v.  Maduel,  26  La.  Ann.  112; 
Wheeler  v.  Burckhardt,  34  Ore.  507,  66  Pac. 
644.  Compare  Mumma  v.  McKee,  10  la.  107 ; 
Neeley  v.  Harris,  Tapp.   (Ohio)  209. 

The  court  in  Ashe  v.  Beasley,  6  N.  D.  191, 
69  N.  W.  188,  gave  the  reason  for  the  rule 
as  follows:  "It  is  urged  that  his  evidence 
should  not  be  considered,  for  the  reason  that 
the  notice  to  take  depositions  did  not  contain 
his  name,  and  that  both  at  the  commence- 
ment of  the  taking  of  his  deposition  and  be- 
fore the  beginning  of  the  trial  the  defendants 
objected  to  the  sufficiency  of  the' notice,  and 
insisted  before  the  notary  that  his  deposition, 
for  that  reason,  should  not  be  read  in  the 
case.  If  the  appellant  had  properly  brought 
before  us  in  his  abstract  the  fact  that  the 
notice  did  not  contain  the  name  of  E.  H.  Tal- 
cott,  we  should  be  inclined  to  uphold  his  con- 
tention in  this  behalf.  We  think  that  the 
letter  and  spirit  of  the  statute  require  that 
the  name  of  the  witness  whose  deposition  is 
desired  should  be  inserted  in  the  notice.  Any 
other  construction  of  the  statute  would, 
moreover,  place  the  opposite  party  In  a  very 
embarrassing  position,  he  being  unable  to  as- 
certain, down  to  the  moment  the  witness  was 
sworn  before  the  notary,  what  witness  he 
must  prepare  himself,  or  advise  his  assistant 
counsel  to  prepare  himself,  to  taieet.  The 
party  who  desires  to  take  depositions  can 
always  ascertain  what  witness  it  Is  necessary 
for  him  to  examine.  There  is,  therefore,  no 
reason  why  he  should  not  be  required,  in  the 
interests  of  fair  play,  to  disclose  to  his  an- 
tagonist in  advance  the  names  of  the  wit- 
nesses who  will  be  sworn  at  the  specified  time 
and   place.     Our  statute   contemplates  that 


the  adverse  party  shall  have  such  notice  as 
will  enable  him  to  reach  the  place  designated, 
and  prepare  for  the  examination.  Section 
5289,  Comp.  Laws.  It  is  idle  to  expect  him 
to  prepare  for  the  examination  if  he  has 
no  means  of  discovering  what  witnesses  will 
be  examined.  And  it  h  too  clear  to  admit 
of  countervailing  argument  that,  if  the  doc- 
trine is  once  enunciated  that  the  name  of 
the  witness  examined  need  not  be  stated  in 
the  notice,  which  contains  at  least  one  name, 
it  Will  follow  that  the  notice  need  not  con- 
tain any  name  whatsoever.  We  believe  our 
statute  contemplates  the  giting  of  a  notice 
which  shall  fully  apprise  the  attorney  for 
the  opposite  party  as  to  the  particular  wit- 
nesses to  be  examined,  to  the  end  that  he 
may  determine  whether  it  is  necessary  for 
him  to  be  present  at  such  examination,  or  to 
employ  local  counsel  for  that  purpose,  and  to 
afford  him  opportunity  for  preparation  to 
subject  the  witnesses  to  the  test  cross-exam- 
ination." 

It  was  held  in  Stem  t.  C!hagnon  (R.  I.) 
99  Atl.  592,  that  a  statute  providing  that 
''the  party  causing  such  depositions  to  be 
taken  shall  notify  the  adverse  party  or  his 
attorney  of  record  of  the  time  and  place 
appointed  for  taking  the  same,"  impliedly 
required  the  names  of  the  proposed  witnesses 
to  be  embodied  in  the  notice.  The  court  said : 
•Tt  wilt  be  observed  that  this  statute  does 
not  say  in  express  terms  that  the  names  of 
the  deponents  shall  be  included  in  the  notice, 
but  it  is  claimed  by  the  defendant  that  such 
requirement  is  within  the  spirit  of  the'  stat- 
ute, because  without  the  names  of  the  wit- 
nesses the  adverse  party  cannot  determine  as 
to  the  necessity  for  cross-examination,  and 
might  be  forced  to  incur  an  unnecessary  ex- 
pense in  sending  counsel  to  another  state  or 
in  the  employment  of  other  counsel  resident 
at  the  place  of  caption.  We  think  that  this 
contention  of  the  defendant  is  sound.  By 
knowing  the  names  of  the  witnesses  the  ad- 
verse party  has  an  opportunity  to  familiarize 
himself  with  their  character  and  standing 
and  their  connection  with  or  relation  to  the 
case,  thus  enabling  him  to  make  suitable 
preparations  for  their  cross-examination  or 
to  transmit  ample  instructions  to  a  local  at- 
torney. ...  It  was  further  argued  by  the 
plaintiff  at  the  hearing  that,  inasmuch  as  the 
statute  does  not  provide  in  express  terms, 
that  the  names  of  witnesses  shall  be  inserted 
in  the  notice  to  be  given  to  the  adverse  party, 
this  court  cannot  sustain  the  defendant's  ex- 
ception taken  to  the  reading  of  the  Manning 
deposition  at  the  trial.  We  find  no  case  cited 
upon  the  plaintiff's  brief  in  support  of  this 
proposition.  There  seems,  however,  to  be 
ample  authority  holding  that,  even  though 
the  statute  does  not  contain  express  words 
requiring  that  such  notices  shall  contain  the 
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oames  of  all  witnesses  to  be  exumined,  it  ia 
the  spirit  of  the  statute  which  must  be  con- 
sidered, and  that  as  the  statute  contemplates 
a  notice  which  shall  give  the  adverse  party 
full  opportunity  to  be  present  and  put  inter- 
rogatories to  the  deponents,  it  is  implied 
that  he  must  be  inforaaed  of  the  names  of  the 
witnesses  without  which  he  cannot  make 
proper  preparation  for  their  cross-examina- 
tion." 

It  has  been  held  that  where  a  notice  is 
served  that  a  commission  will  be  sued  out 
«nipowering  a  proper  officer  ''to  take  the  depo- 
sitions of  one  J.  R.  Valentine  and  such  person 
or  persons  as  were  acting  tellers  or  cashiers 
<»f  the  Marine  Bank  of  Chicago,"  a  deposition 
of  the  cashier  is  not  admissible,  his  name  not 
appearing  in  the  notice.  Pilmer  v.  Branch 
of  State  Bank,  16  la.  321.  The  court  in  dis- 
tinguishing an  earlier  decision  said:  "This 
court  has  decided  (Mumma  v.  McKee^  10  la, 
107)  that  where  testimony  is  taken  in  the 
fltate,  on  notice,  it  is  not  necessary  In  the 
notice  to  give  the  names  of  all  the  proposed 
witnesses.  The  statute  does  not  require  it. 
It  is  supposed  that  the  party  against  whom 
the  deposition  is  taken  will  attend  personally, 
and  cross-examine  the  witnesses  who  may  be 
produced  against  him.  But  when  depositions 
are  to  be  taken,  by  virtue  of  a  dedimus,  the 
requisition  of  the  statute  is  express,  that  the 
names  of  the'  proposed  witnesses  shall  be 
given.  Xo  reason  is  shown  why  the  name  of 
Mr.  Dox  could  not  have  been  obtained  in 
advance.  But  it  may  be  said  that  the  ob- 
ject of  the  statute  is  to  identify  the  proposed 
witness,  and  that  this  was  substantially  and 
sufficiently  done  by  the  notice.  Such  un- 
questionably is  the  object  of  the  statute,  A 
party  has  only  a  conditional  right  to  be  pres- 
ent when  depositions  are  thus  taken  (Rev. 
%  4082),  and  it  is  most  essential  that  he 
sliall  be  distinctly  advised  who  is  to  testify 
against  him,  so  as  to  enable  him  to  prepare 
his  cross-interrogatories.  No  identification 
is  in  general  so  good  as  the  name  of  a  person. 
But  here  the  notice  was  not  that  the  deposi- 
tion of  a  specific  person  would  be  taken,  but 
^such  person  or  persons  as  were  acting  tell- 
ers or  cashiers.'  Conceding  that  there  may 
be  cases  where  the  name  may  be  dispensed 
with,  or  other  identification  be  deemed  equiv- 
alent, we  do  not  think  this  is  one  of  them." 

While  a  notice  stating  that  sundry  deposi- 
tions are  intended  to  be  taken  without  nam- 
ing the  witnesses  is  defective,  if  the  opposite 
party  attends  and  cross-examines,  the  defect 
is  cured.  Robertson  t.  Campbell.  1  Overt. 
(Tenn.)   172. 

In  Donaldson  v.  Winningham,  64  Wash.  19, 
102  Pac.  879,  a  notice  containing  the  state- 
ment that  the  deposition  of  ''sundry  wit- 
nesses" would  be  taken  was  held  to  be  insuffi- 
cient under  a  statute  which  provided  as  fol- 


lows: ''Either  party  may  have  the  depo8iti<m 
of  a  witness  taken  in  this  state  before  any 
judge  of  the  superior  court,  justice  of  the 
peace,  clerk  of  the  supreme  or  superior  court, 
mayor  of  a  city,  or  notary  public,  by  serving 
on  the  adverse  party  or  his  attorney  previ- 
ous notice  of  the  time  and  place  of  examina- 
tion. The  notice  shall  be  served  such  time 
before  the  time  when  the  deposition  is  to  be 
taken  as  to  allow  the  adverse  party  sufficient 
time  by  the  usual  route  of  travel  to  attend, 
and  three  days  for  preparation,  exclusive  of 
the  day  of  service,  and  the  examination  may, 
if  so  stated  in  the  notice,  be  adjourned  from 
day  to  day.  The  notice  shall  specify  the  ac- 
tion or  proceeding,  the  name  of  the  court  or 
tribunal  in  which  the  deposition  is  to  be  used, 
and  the  time  and  place  of  taking  the  deposi- 
tion. It  shall  be  aerved  upon  the  adverse 
party,  his  agent,  or  attorney  of  record,  or  be 
left  at  his  usual  place  of  abode."  Interpret- 
ing the  meaning  of  the  statute  the  court  said: 
"The  statute  as  an  ^tirety  clearly  cogi^n- 
plates  that  the  name  of  the  witness  shall  be 
stated  in  the  notice.  It  provides  that  the 
deposition  of  'a  witness'  may  be  taken  upon 
the.  compliance  with  certain  conditiona.  Bal. 
Code,  §  6017  (P.  C.  §  979)  provides  that  the 
testimony  of  a  witness  may  be  taken  by 
deposition,'  and-  read  in  evidence  in  certain 
enumerated  cases.  The  naming  of  the  witness 
in  the  notice,  if  not  within  the  letter,  is  with- 
in the  spirit  of  the  statute.  One  of  the  can- 
ons for  the  construction  of  statutea  ia  that 
whatever  is  within  the  spirit  of  the  atatute 
is  as  truly  within  the  statute  as  if  it  were 
expressed  in  words.  Any  other  view  might 
work  great  prejudice  to  the  adverse  party. 
If  the  name  of  the  witness  is  given,  the  ad- 
verse party  has  an  opportunity  to  investigate 
and  determine  whether  he  desires  to  attend 
the  hearing  and  cross-examiue.  He  cannot 
•  prepare  for  an  examination,  when  the  name 
of  the  witness  is  not  given.  The  importance 
of  the  question  is  evident  in  this  case.  The 
points  named  in  the  respective  noticea  were 
remote  from  the  place  of  trial.  It  cannot  be 
that  the  legislature  intended  to  make  it  in- 
cumbent upon  litigants  to  travel  acroas  the 
state  to  ascertain  whether  they  wished  to 
cross-examine  the  witness." 

Under  a  statutory  requirement  that  a 
written  notice  of  the  intention  to  take  a 
deposition  shall  be  given,  it  has  been  held 
that  by  implication  the  statute  requires  that 
the  names  of  the  witnesses  whose  depositions 
are  to  be  taken  ahall  be  given.  In  re  Automo- 
bile Co-operative  Assoc  222  Fed.  345,  wherein 
the  court  said:  "Surely  the  statement  that 
the  notice  shall  specify  the  action,  the  name 
of  the  court,  the  time  and  place  where  depo- 
sition will  be  taken  does  not  require  a  con- 
struction which  will  leave  the  notice  silent 
aa  to  the  most  important  piece  of  information 
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to  be  given  to  the  adverse  party,  viz.,  who 
it  is  that  the  other  side  intends  to  examine." 

It  has  been  held  that  a  statement  in  the 
notification  that  "divers  depositions  will  be 
taken  at  a  certain  place"  and  naming  some 
of  the  witnesses  is  not  sufficient  to  admit  the 
testimony  of  a  witness  not  named.  Minot  v. 
Bridgewater,  15  Mass.  492,  wherein  the  court 
said:  '*It  was  good  as  to  those  named,  but 
not  as  to  any  that  were  omitted ;  for  it  might 
be  that  the  party  to  be  affected,  from  his 
knowledge  of  his  case,  would  not  think  it 
necessary  to  cross-examine  the  witness  named 
in  the  notification ;  but  it  might  be  otherwise 
as  to  a  witness  not  named,  and  that  he  would 
have  thought  it  necessary  to  have  attended 
the  examination,  had  be  been  named.  The 
certificate  of  the  justice  is  not  conclusive  as 
to  the  notice.'* 

In  Bryant  v.  Com.  Ins.  Co.  0  Pick.  (Mass.) 
48d,  the  plaintiff  had  a  commission  issued 
from  the  clerk's  office  to  any  magistrate  to 
take  the  depositions  of  witnesses  who  were 
not  named.  The  defendant  knowing  that  the 
plaintiff  was  going  to  attend  the  taking,  re- 
quested that  its  agent  should  have  notice  to 
attend  but  the  notice  was  not  given.  It  was 
held  that  the  depositions  could  not  be  re- 
ceived in  evidence,  the  court  saying:  "The 
names  of  the  deponents  were  not  given.  The 
defendants  had  an  agent  at  Norfolk,  and 
they  requested  that  the  taking  of  the  deposi- 
tions might  be  notified  to  him.  >  He  was 
pointed  out  to  the  plaintiffs,  and,  we  think, 
justice  required  that  such  notice  should  be 
given.  If  the  application  had  been  m^de  to  a 
judge  at  chambers,  instead  of  the  clerk,  it 
^vould  have  been  ordered.  The  names  of  the 
witnesses  should  be  given  to  the  adverse  par- 
ty, where  they  are  known;  and  where  they 
are  not  named,  and  the  commission  goes  to 
any  magistrate,  and  the  adverse  party  desires 
to  have  notice  given  to  his  agent,  it  is  rea- 
sonable that  his  request  should  be  complied 
with.  These  depositions  are  not  to  be  used 
at  the  next  trial,  unless  by  the  agreement  of 
the  parties." 

•But  it  has  been  held  that  if  tlie  witnesses 
testified  at  a  former  trial  of  the  case  and  the 
attorneys  of  the  adverse  party  knew  that  the 
persons  whose  depositions  were  to  b<^  taken 
were  the  ones  who  had  so  testified*  the  deposi- 
tion would  not  be  excluded  because  a  wrong 
name  was  given  in  the  notice.  Galveston, 
etc.  R.  Co.  V.  Morris,  94  Tex.  505,  61  S.  W. 
709,  affirming  60  S.  W.  813.  See  to  the  same 
effect  Jones  v.   Ford,  60  Tex.  127. 

In  Ex  p.  Caxuida,  151  Mo,  App.  704,  132 
S.  W.  754,  the  Qotice.of  taking  depositions 
^vas  served  on  three  of  four  defe^adants  and 
the  fourth  defendant- was. served  with  a  sub- 
poena before  he  was  served  with  the  notice. 
It  was  held  that  the  justice  before  whom  the 
case  was  tried  had  authority  under  the  cir- 


cumstances to  take  the  testimony  of  the 
fourth  defendant  as  a  witness.  The  court 
said:  "Admitting,  for  the  purposes  of  this 
case,  that  the  objection  would  be  well  taken 
in  a  case  wherein  there  was  only  one  defend- 
ant, but  in  the  case  in  which  petitioner  was 
called  upon  to  testify  there  were  four  defend- 
ants, and  three  of  whom  had  been  served 
with  the  notice  before  the  subpoena  was  is- 
sued. As  to  such  defendants  the  justice  was 
authorized  to  take  depositions." 

It  has  been  held  that  where  depositions  of 
two  witnesses  are  taken  and  the  notice  is 
sufficient  to  authorize  the  taking  of  the  dep- 
osition of  one  of  them,  the  court  may  on  a 
motion  properly  made  suppress  the  deposi- 
tion not  authorized  by  the  notice.  But  if  a 
party  has  accepted  the  service  without  ob- 
jecting, he  cannot  be  heard  to  say  that  the 
notice  is  insufficient.  Fape  v.  Wright,  li6 
Ind.  602,  19  N.  E.  459. 

Minority  Ruls. 

A  few  jurisdictions  hold  in  accord  with  the 
reported  case  that  the  names  of  the  witnesses 
whose  depositions  are  to  be  taken  need  not 
be  inserted  in  the  notice.  Independent  Dry- 
er Co.  V.  Livermore  Foundry,  etc.  Co.  60 
111.  App.  300;  BurneH  v.  Coles,  26  Misc.  810, 
56  N.  Y.  S.  888;  McDugald  v.  Smith,  33  X.  C. 
576;  Heaton  v.  Findlay,  12  Pa.  St.  304; 
Parker  v.  Nixon,  Baldw.  (Pa.)  291,  18  Fed. 
Cas.  No.  10,744.  See  also  Wright  v.  Jessup, 
3  Duer  (N.  Y.)  642;  Jeffords  v.  Albemarle 
Waterworks  Co,  157  N.  C.  13,  72  S.  E.  624. 

Wliere  the  witnesses  have  been  examined  in 
a  previous  suit  against  the  same  defendant 
involving  the  same  questions  and  the  same 
counsel  attended  for  the  defendant,  the  dep- 
ositions of  such  witnesses  will  not  be  sup- 
pressed because  the  residences  of  some  of  the 
witnesses  were  omitted  from  the  list  fur- 
nished prior  to  the  taking  of  the  testimony; 
neither  will  they  be  excluded  on  the  ground 
of  a  defective  description  of  some  of  the  wit- 
nesses. Blackett  v.  Laimbecr,  1  Sandf.  Ch. 
(N.  Y.)  366,  wherein  the  court  said:  "The 
additions  and  residences  of  the  witnesses  were 
to  be  inserted,  to  guard  against  surprise,  and 
to  enable  the  opposite  party  to  ascertain 
their -character  and  their  connection  with  the 
matters  in  controversy.  The  rule  is  highly 
salutary,  and  should  be  enforced.  But  where 
it  is  BO  apparent  as  it  is  in  this  case,  that 
there  could  have  been  no  surprise  or  mis- 
take as  to  the  persons  intended,  and  no  in- 
jury has  resiflted  from  the  omissions,  I 
think  it  would  be  straining  a  technicality  to 
exclude  the  depositions.'^ 

In  Parker  v.  Nixon,  Baldw.  (Pa.)  291^  it 
was  )ield  that.it  >vas  not  a  matter  of  course 
to  compel  the  party  to  name  the  witnesses 
to  be  examined  on  a  commission  but  that  it 
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rested  in  the  discretion  of  the  court  to  be 
exercised  under  the  circumstances  of  the 
case ;  and  that  where  the  question  was  one  of 
pedigree  the  commission  ought  to  issue  with- 
out naming  the  witnesses. 

It  has  been  held  that  a  master  commission- 
er in  taking  an  account  may  take  the  deposi- 
tions of  witnesses  without  giving  special 
notice  to  the  parties  of  their  being  taken;, 
and  that  the  depositions  may  be  taken  under 
his  general  notice.  Miller  v.  Cox,  38  W.  Va. 
747,  18  S.  E.  960. 

Sufficiency  of  Naming^ 

Geneballt. 

Where  the  name  of  a  witness  in  the  notice 
of  taking  a  deposition  is  so  different  from  the 
actual  name  of  the  deponent  that  they  cannot 
be  considered  as  describing  the  same  person, 
the  notice  is  insufficient.  Smith  v.  Wester- 
iield,  88  Cal.  374,  26  Pac.  206;  Glenn  v.  Glea- 
son,  61  la.  28,  15  N.  W.  659;  Harlan  v.  Rich- 
mond, 108  la.  161,  78  N.  W.  809;  Abramson 
V.  Horner,  115  Md.  232,  80  Atl.  907;  Mc- 
Lellan  v.  Fuller,  220  Mass.  494,  Ann.  Cas. 
1917B  1,  108  N.  E.  180;  Patterson  v.  Wabash, 
etc.  Ry.   54  Mich.   91,   19  N.  W.  761. 

Thus,  where  the  notice  of  taking  a  deposi- 
tion specified  the  name  of  the  witness  as  Pat- 
rick Horan,  and  the  testimony  of  James  Hor- 
an  was  taken  instead,  it  was  held  that  the 
deposition  was  not  admissible.  Patterson  v. 
Wabash,  etc.  Ry.  supra,  wherein  the  court 
said:  "Although  the  statute  does  not  in 
express  words  declare  that  the  name  of  the 
witness  proposed  to  be  examined  shall  be 
given  in  the  notice,  yet  it  is  clearly  implied 
by  its  terms  that  the  name  of  the  witness 
shall  be  given  in  order  to  apprise  the  adverse 
party  who  it  is  he  proposes  to  examine,  as 
well  as  the  time  and  place  where  he  will  be 
examined;  and  such  has  ever  been  the  uni- 
form practice  of  this  state,  whenever  the 
deposition  of  witnesses  are  taken,  unless  by 
express  stipulation  waiving  such  requirement. 
The  notice  given  to  examine  Patrick  Horan 
did  not  authorize  the  examination  of  James 
Horan,  and  the  deposition  ought  to  have  been 
excluded  on  the  strength  of  this  objection 
alone." 

In  Glenn  v.  Gleason,  61  la.  28,  16  N.  W. 
659,  it  was  held  that  where  the  parties  agreed 
tha]t  the  deposition  of  S.  M.  Kim  should  be 
taken,  a  deposition  of  Sallie  E.  McKim  was 
not  admissible. 

Under  a  statutory  requirement  that  the 
notice  to  take  depositions  must  contain  the 
names  of  the  witnesses,  a  variance  in  the 
spelling  of  the  names  and  the  Initials  of  the 
deponents  has  been  held  to  be  a  fatal  vari- 
ance. Harlan  v.  Richmond,  108  la.  161,  78 
N.  W.  809. 


A  notice  designating  the  witness  as  Mrs. 
J.  V.  Perley,  who  was  the  wife  of  J.  V.  Par- 
ley, has  been  held  to  be  good  although  the 
deposition  was  signed  by  Emily  A.  Perley. 
Kent  V.  Buck,  45  Vt.  18,  wherein  the  court 
said :  "If  the  person  is  known  and  designated 
equally  well  by  either  of  two  names,  the  party 
giving  the  notice  may  use  whichever  he 
chooses,  and  if  the  witness  prefers  to  sign 
the  other  name  and  does  sign  it  to  the  depo- 
sition, it  will  not  render  the  deposition  in- 
admissible." 

If  the  name  of  the  witness  to  be  examined 
is  correctly  given  in  the  interrogatories  and 
rule  which  are  served  with  the  notice,  a  mis- 
take of  the  name  of  the  witness  in  the  notice 
is  insufficient  to  exclude  the  deposition. 
Eastman  v.   Bennett,   6  Wis.  232. 

In  McLellan  v.  Fuller,  220  Mass.  494,  Ann. 
Cas.  1917B  1,  108  N.  E.  180,  it  appeared 
that  a  notice  of  deposition  was  served  in  which 
the  witness's  name  appeared  as  McCiellan. 
This  notice  was  served  in  time.  On  the 
discovery  by  the  officer  that  the  name  of  the 
witness  was  McLellan,  the  same  justice  is- 
sued another  notice,  which,  however,  was  not 
served  in  time.  The  notice  was  held  to  be 
sufficient,  the.  court  saying:  "The  original 
service  was  entirely  good;  the  notice  was 
delivered  in  hand  to  the  defendant,  and  more 
than  the  statutory  time  intervened  between 
the  time  of  giving  the  notice  and  the  time 
stated  in  the  notice  for  the  taking  of  the 
deposition ;  the  fact  that  the  officer,  from  an 
overabundance  of  caution  procured  a  new 
notice  to  issue  did  not  make  invalid  the  orig- 
inal service.  All  parties  attended  the  hear- 
ing and  an  inspection  of  the  deposition  shows 
that  they  were  fully  heard.  The  objection 
taken  to  the  taking  of  the  deposition  went 
to  the  limit  of  technical  defense  and  should 
not  be  favored." 

A  deposition  of  James  M.  T.  taken  under 
a  commission  to  take  the  deposition  of  Jno. 
T.  cannot  be  received.  Smith  v.  Westerfleld, 
88  Cal.  374,  26  Pac.  206. 

Where  the  defendant  was  present  at  the 
taking  of  a  deposition  by  the  plaintiff,  it  was 
held  that  the  deposition  was  admissible,  al- 
though the  notice  stated  that  the  deposition 
of  Henry  C.  Fox  would  be  taken,  while  the 
name  of  the  person  whose  deposition  was 
actually  taken  was  Harry  C.  Fox.  Abramson 
T.  Homer,  115  Md.  232,  80  Atl.  907. 

Names  iDsac  Sonaks. 

If  the  names  of  the  witnesses  in  a  notice 
to  take  depositions  vary  slightly  in  spelling 
from  the  actual  names  of  the  deponents  but 
are  similar  in  sound,  the  depositions  will  be 
admitted.  Strayer  t.  Wilson,  54  la.  565, 
7  N.  W.  7;  Miller  v.  Frey,  49  Neb.  472,  68 
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N.  W.  630;  Galveston,  etc  B.  Co.  y.  Sanchez 
(Tex.)    65  S.  W.  803. 

Thus,  ia  Strayer  v.  Wilson,  supra,  the 
court,  in  drawing  the  distinction  between  a 
material  and  immaterial  variance  of  name, 
said:  "It  is  not  every  variance  in  the  names 
of  the  witnesses  that  will  render  the  deposi- 
tion invalid.  But  the  party  has  the  right 
to  rely  on  the  notice,  and  to  presume  the 
deposition  of  no  person  not  named  therein 
will  be  taken.  He,  therefore,  can  intelli- 
gently determine  whether  he  desires  to  file 
cross-interrogatories.  We  understand  the  rule 
to  be  that  the  law  recognizes  but  one  Chris- 
tian name,  and,  therefore,  the  motion  was 
properly  overruled  as  to  William  P.  Smith, 
Henry  C.  Dunsmore,  and  Joseph  C.  Clark, 
and  also  as  to  Ellin  Duffield,  for  there  is  no 
difference  between  such  name  and  Ellen  Duf- 
field; the  sound  is  the  same;  but  this  is  not 
true  as  to  James  Millia  and  James  Willis, 
or  Henry  Gibson  and  Harvey  Gipson,  or 
Mahalde  Elliott  and  Mahal  Elliott,  or  Alex- 
ander Robsen  and  Alexander  M.  Robrtson. 
As  to  these  persons  the  motion  should  have 
been  sustained." 

Wliere  a  statute  provided  that  in  a  notice 
to  take  a  deposition  it  was  necessary  to  "spe- 
cify the  names  of  witnesses  to  be  examined," 
it  was  held  that  the  deposition  of  one  G.  A. 
Hollem  could  not  be  taken  if  the  notice  of 
deposition  specified  the  name  as  Gus  Hahn  or 
Gus  Halin,  the  names  not  being  similar  in 
sound.  Miller  v.  Frey,  49  Neb.  472,  68  N. 
W.  630,  wherein  the  court  said:  ''Section 
378  of  the  Code  of  Civil  Procedure  provides, 
among  other  things,  that  a  notice  to  take 
depositions  shall  'specify  the  names  of  the 
witnesses  to  be  examined.'  The  notice  in  this 
case  was  that  on  a  day  named,  and  at  a 
place  specified,  the  plaintiff  would  take  the 
depositions  of  'D.  M.  Frey  and  Gus  Hahn,' 
or  'Gus  Halin.'  From  the  transcript  before 
us  it  is  somewhat  difficult  to  decipher  the 
nsme,  but  it  is  plainly  not  G.  A.  Hollem, 
whose  deposition  was  taken,  or  anything 
which  could  be  considered  idem  sonans  with 
that  name.  We  do  not  hold  that  in  the  no- 
tice to  take  a  deposition  the  name  of  the 
witness  must  be  stated  with  orthographical 
accuracy;  but  the  rule  of  idem  sonans  ap- 
plied in  other  departments  of  the  law  should 
prevail,  and  there  was  certainly  nothing  in 
the  notice  served  to  apprise  the  defendant 
that  it  was  the  intention  to  take  the  depo- 
sition of  G.  A.  Hollem,  either  by  a  correct 
writing  of  that  name  or  by  the  use  of  letters 
indicating  a  name  having  the  same  or  simi- 
lar pronunciation.  The  motion  to  suppress 
the  deposition  should  have  been  sustained." 

It  has  been  held  that  a  deposition  would 
not  be  aappressed  merely  beeause  the  witness 
was  designated  in  the  commission  as  Sella 
Sanchez,  and  the  deposition  was  taken  of 


Celia  Sanchez;  that  the  names  being  of  the 
same  sound  a  presumption  of  identity  was 
raised;  and  that  it  did  not  matter  whether 
they  were  of  the  same  sound  in  a  foreign 
language.  Galveston,  etc.  R.  Co.  y.  Sanchez 
(Tex.)   65  S.  W.  893. 


STRAUS  ET  AL. 


v. 


VICTOR   TALKIKG   MACHINE    COM- 
PANY. 

United  States  Supreme  Court — ^April  9,  1017. 

»4a  U.  S.  490;  37  S.  CU  412, 


Monopolies  —  Control  by  Mannf  aetnrev 
of  Reselling  Price  —  Colorable  Li- 
cense AS  Sale. 

The  illegal  function  of  controlling  the  price 
at  which  a  patented  machine  may  be  resold 
after  the  manufacturer  has  been  paid  there- 
for, and  after  it  has  passed  into  the  hands 
of  dealers  and  the  public,  is  the  sole  purpose 
that  can  be  attributed  to  the  attaching  of  a 
notice  to  such  machine  which  states  that  such 
machine  is  licensed  for  the  term  of  the  pat- 
ent having  the  longest  time  to  run,  and  that 
it  may  not  be  delivered  to  any  unlicensed 
member  of  the  general  public  until  "the  full 
license  price"  stated  in  the  notice  is  paid, 
since  this  notice  is  not  intended  as  a  security 
for  any  further  payment,  as  the  full  price, 
eaUed  a  "royalty,"  is  paid  before  the  manu- 
facturer parts  with  the  possession  of  the 
machine,  and  is  not  to  be  used  as  a  basis 
ior  keeping  the  manufacturer  informed  as  to 
the  condition  or  use  of  the  machine,  as  no 
report  of  any  character  is  required  from  the 
'^ultimate  user"  after  he  has  paid  the  stipu- 
lated price,  and  since  such  notice,  notwith- 
standing its  apparently  studied  avoidance  of 
the  use  of  the  word  '*sale,"  and  its  frequent 
reference  to  the  word  "use,"  omits  the  most 
obvious  requirements  for  securing  a  bona 
fide  enforcement  of  the  restrictions  of  the 
notice  as  to  "use,"  and  under  it,  even  by  its 
own  terms,  the  title  to  the  machines  ulti- 
mately vests  in  the  "ultimate  users"  without 
any  further  payment  or  action  on  their  part 
upon  the  expiration  of  patents  which,  so  far 
as  "Uie  notice  shows,  may  or  may  not  be 
incorporated  in  the  madune. 

[See  note  at  end  of  this  caae.] 

Certiorari  to  United  States  Circuit  Court 
of  Appeals,  Second  Cirouit. 

Action  by  Victor  Talking  Machine  Com- 
pany, plaintiff,  against  Jesse  Isidor  Straus 
et  al.,  defendants.  Judgment  for  defendants 
in   United   States  District   Court,   Southern 
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District  of  New  York.  Judgment  reversed 
by  Circuit  Court  of  Appeals.  Defendants 
bring  certiorari.  The  facts  are  stated  in  the 
opinion.    Reversed. 

Edmond  E,  "Wise  and  Walter  C.  yoye»  for 
petitioners. 

Hector  T,  Fenton  and  Frederick  A.  Blount 
for  respondent. 

Elisha  K.  Camp,  Daniel  N,  Kirhy  and  Tay- 
lor E.  Broicn  as  amici  curiae. 

[494]  Clarke,  J. — It  will  contribute  to 
brevity  to  designate  the  parties  to  this  pro- 
ceeding as  they  were  in  the  trial  court — the 
respondent  as  plaintiff  and  the  petitioners  as 
defendants. 

The  plaintiff  in  its  bill  alleges:  That  it 
is  a  corporation  of  New  Jersey;  that  for 
many  years  it  has  been  manufacturing  sound- 
reproducing  machines  embodying  various 
features  covered  by  patents  of  which  it  is 
the  owner,  and  that,  for  the  purpose  of  mar- 
keting these  msu»hinos  to  the  best  advantage, 
about  August  Ist,  1913,  it  adopted  a  form  of 
contract  which  it  calls  a  "License  Contract" 
and  a  form  of  notice  called  a  "License  No- 
tice," under  which  it  alleges  all  of  its  ma- 
chines have,  since  that  date,  been  furnished 
to  dealers  and  to  the  public. 

This  "License  Notice"  which  is  attached 
to  each  machine  and  is  set  out  in  full  in  the 
bill,  declares  that  the  machine  to  which  it  is 
attached  is  manufactured  under  patents,  is 
licensed  for  the  term  of  the  patent  under 
which  it  la  licensed  having  the  longest  time 
to  run  and  may  be  [495]  used  only  with  sound 
records,  sound  boxes  and  needles  manufac- 
tured by  the  plaintiff;  that  only  the  right  to 
use  the  machine  "for  demonstrating  purpos- 
es" is  granted  to  "distributors"  (wholesale 
dealers),  but  that  these  "distributors"  may 
assign  a  like  right  "to  the  public"  or  to  "reg- 
ularly licensed-  Victor  dealers"  (retailers) 
"at  the  dealers'  regular  discount  royalty;" 
that  the  "dealers"  may  convey  the  "license 
to  use  the  machine"  only  when  a  "royalty" 
of  not  less  than  $200  shall  have  been  paid, 
and  upon  the  "consideration"  that  all  of  the 
conditions  of  the  "license"  shall  have  beon 
observed;  that  the  title  to  the  machine  shall 
remain  in  the  plaintiff  which  shall  have  the 
right  to  repossess  it  upon  breach  of  any  of 
the  conditions  of  the  notice,  by  paying  to  the 
user  the  amount  paid  by  him  less  five  per  cent 
for  each  year  that  the  machine  has  been  used. 
The  notice  in  terms  reserves  the  right  to  the 
plaintiff  to  inspect',  adjust  and  repair  the 
machine  at  all  times  and  to  instruct  the  user 
in  its  use,  "but  assumes  no  obligation  so  to 
do;''  it  provides  that  "any  excess  use,  or 
violation  of  the  eonditioBB,  will  be  an>  in- 
fringement of  the  said  patents,"  and  that  any 
erasure  or  removal  of  the  notice  will  be  con- 
sidered as  a  violation  of  the  license.     Final- 


ly, it  provides  that  at  the  expiration  of  the 
patent  "under  which  it  is  licensed"  having 
the  longest  time  to  run  the  machine  shall 
become  the  property  of  the  licensee  provided 
all  the  conditions  recited  in  the  notiee  shall 
have  been  complied  with  and  the  acceptance 
of  the  machine  is  declared  to  be  "an  accept- 
ance of  these  conditions." 

The  contract  between  the  plaintiff  and  its 
dealers  is  not  set  out  in  full  in  the  bill  but 
it  is  alleged  that  since  August  let,  1913,  the 
plaintiff  has  had  with  each  of  its  7,000  li- 
censed dealers  a  written  contract  in  which  all 
the  terms  of  the  "License  Notice"  are  in  sub- 
stance repeated  and  in  addition  it  is  alleged 
that  each  dealer  "if  he  has  signed  the  assent 
thereto"  is  authorized  to  dispose  of  any  ma- 
chines received  from  "the  plaintiff  either 
directly  or  through  a  [496]  paramount  dis- 
tributing dealer,"  but  subject  to  all  of  the 
conditions  expressed  in  the  "License  Notice." 
It  is  alleged  that  this  contract  contains  the 
provision  that  "a  breach  of  any  of  the  condi- 
tions on  the  part  of  the  distributor  will  rend- 
er him  also  liable  not  only  for  infringement 
of  the  patents  but  for  an  action  on  the  con- 
tract, or  other  proper  remedy." 

As  to  the  defendiants  the  bill  alleges  that 
they  conduct  a  large  mercantile  business  in 
New  York  City;  that  with  full  knowledge  of 
the  terms  of  the  contract,  as  described,  be- 
tween the  plaintiff  and  its  distributors  and  of 
the  "License  Notice"  attached  to  each  ma- 
chine, the  defendants  "being  members  of  the 
general  unlicensed  public,"  and  having  no 
contract  relation  with  the  plaintiff  or  with 
any  of  its  licensed  distributors  or  licensed 
dealers,  induced  "covertly  and  on  vaxious  pre- 
tenses," one  or  more  of  plaintiff's  licensed  dis- 
tributors or  dealers  to  violate  his  or  their 
contract  with  the  plaintiff,  providing  that  no 
machines  should  be  delivered  to  any  unlicensed 
member  of  the  general  public  until  "the  full 
license  price"  stated  in  the  "License  Notice" 
afiixed  to  each  machine  was  paid,  and  thereby 
obtaiued  possession  of  a  large  number  of  such 
machines  at  much  less  than  the  prices  stated 
in  the  "License  Notice;"  that  under  the  terms 
of  the  said  license  agreement  and  notice,  they 
have  no  title  to  the  same,  and  that  they  have 
sold  large  numbers  thereof  to  the  public  and 
are  proposiuig  and  threatening  to  dispose  of 
the  remainder  of  those  which  they  have  ac- 
quired to  "the  unlicensed  general  public,"  at 
much  less  than  the  price  stated  in  the  no- 
tice affixed  to  each  machine. 

The  prayer  is  for  an  in  junction  restraining 
the  defendants  from  selling  any  of  the  na- 
chinea,  possesflion  of  which  they  have  a^ 
quired*  from  other  and  further  violation  of 
plaintiff's  rights  under  its  letters  patent  and 
for*  the  usual  aceountiog  and  for  daaages. 

The  District  Court  regarded  the  transac- 
tion described  [497]  in  the  "License  Notice* 
as  in  substance  a  sale  which  exhausted  the 
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interest  of  the  plaintiff  in  the  machine,  except 
as  to  the  right  to  have  it  used  with  records 
and  needles  as  provided  for  therein,  and  this 
right  not  being  involved  in  this  case  it  dis- 
missed the  bill.    222  Fed.  524. 

On  appesl  the  Circuit  Court  of  Appeals 
affirmed  this  judgment  and  remanded  the 
case,  but  with  instructions  to  allow  the  plain- 
tiff to  amend  its  bill  ''if  it  be  so  advised." 
225  Fed.  535. 

The  bill  was  thereafter  so  amended  as  to 
allege  that  the  defendants  had  in  their  pos- 
session a  large  number  of  machines  which 
they  had  obtained  from  plaintiff's  distribu- 
tors and  dealers  at  much  less  in  each  case 
than  the  price  stated  in  the  "License  Notice," 
and  that  they  were  proposing  to  dispose  of 
these  machines  to  the  "unlicensed  general 
public"  at  less  than  the  prices  stated  in  the 
*' License  Notice"  in  disregard  of  plaintiff's 
rights. 

Again  the  District  Court,  on  the  same 
ground  as  before,  sustained  a  motion  to  dis- 
miss the  bill,  but  the  Gircuit  Court  of  Ap- 
peals reversed  this  holding  (230  Fed.  449) 
and  the  case  is  here  for  review  on  certiorari. 

The  abstract  of  the  bill  which  we  have 
given,  makes  it  plain:  That  whatever  rightR 
the  plaintiff  has  against  the  defendants  must 
be  derived  from  the  "License  Notice"  at- 
tached to  each  machine,  for  no  contract 
rights  existed  between  them,  the  defendants 
being  only  "members  of  the  unlicensed  gener- 
al public;"  And  that  the  sole  act  of  infringe- 
ment charged  against  the  defendants  is  that 
they  exceeded  the  terms  of  the  license  notice 
by  obtaining .  machines  from  the  plaintiff's 
wholesale  or  retail  agents  and  by  selling  them 
at  less  than  the  price  fixed  by  the  plaintiff. 

It  is  apparent  from  the  foregoing  state- 
ment that  we  are  called  upon  to  determine 
whether  the  system  adopted  by  the  plaintiff 
was  selected  as  a  means  of  securing  to  the 
owner  of  the  patent  that  exchisive  right  to 
use  its  invention  which  is  granted  through 
the  patent  law,  or  whether,  [498]  under  color 
of  such  a  purpose,  it  is  a  device  unlawfully 
resorted  to  in  an  effort  to  profitably  extend 
the  scope  of  its  patent  at  the  expense  of  the 
general  public.  Is  it  the  fact,  as  is  claimed, 
that  this  "License  Notice"  of  the  plaintiff  is 
a  means  or  agency  designed  in  candor  and 
good  faith  to  enable  the  plaintiff  to  make 
only  that  full,  reasonable  and  exclusive  use 
of  its  invention  which  is  contemplated  by 
the  patent  law  or  is  it  a  disguised  attempt 
to  control  the  prices  of  its  machines  after 
they  have  been  sold  and  paid  for? 

First  of  all  it  is  plainly  apparent  that  this 
plan  of  marketing  adopted  by  the  plaintiff  ib, 
in  substance,  the  one  dealt  with  by  this  court 
in  Dr.  Miles  Medical  Co.  v.  John  b.  Park,  etc. 
Co.  220  U.  S.  373,  31  S.  Ct.  376,  55  U.  S.  ( L. 
ed.)  502,  and  in  Bauer  v.  O'Donnell,  229  U.  S. 


1,  Ann.  Cas.  1915A  150,  33  S.  Ct.  616,  57 
IJ.  S.  (L.  ed.)  1041,  50  L.R.A.(N.S.)  1185, 
adroitly  modified  on  the  one  hand  to  take 
advantage,  if  possible,  of  distinctions  suggest- 
ed by  these  decisions,  and  on  the  other  hand 
to  evade  certain  supposed  effects  of  them. 

If  we  look  through  the  words  and  forms, 
with  which  the  plaintiff  has  most  elaborately 
enveloped  its  purpose,  to  the  substance  and 
realities  of  the  transaction  contemplated,  we 
shall  discover  several  notable  and  significant 
features.  First,  while  as  if  looking  to  the 
future^  the  notice,  in  terms,  imposes  various 
restrictions  as  to  title  and  as  to  the  "use" 
of  the  machines  by  plaintiff's  agentSt  whole- 
sale and  retail,  and  by  the  "unlicensed  mem- 
bers of  the  public,"  for  itself,  the  plaintiff 
makes  sure,  that  the  future  shall  have  no 
risks,  for  it  requires  that  all  that  it  asks  or 
expects  at  any  time  to  receive  for  each  ma- 
chine must  be  paid  in  full  before  it  parts 
with  the  possession  of  it. 

Second,  while  in  terms  the  ''use"  of  each 
machine  is  restricted  and  forfeiture  for  fail- 
ure to  strictly  comply  with  the  many  condi- 
tions and  requirements  of  the  notice  is 
provided  for,  this  system,  elaborate  to  the  ex- 
tent of  confusion,  fails  utterly  to  provide  for 
entering  any  evidence  of  a  qualified  title  in 
any  public  office  or  in  any  public  [499]  rec- 
ord, and  no  requirement  is  found  in  it  for 
reporting  by  users  or  licensees,  who  may  re- 
move from  one  place  to  another  taking  the 
machines  with  them,  as  would  very  certainly 
be  required  if  the  plaintiff  intended  to  en- 
force the  rights  so  elaborately  asserted  in 
this  notice; — if  the  system  were  really  a  gen- 
uine provision  designed  to  protect  through 
many  years  to  come  the  restricted  right  to 
"use"  and  the  seemingly  qualified  title  which 
it  purports  to  grant  to  dealers  and  to  the 
public,  from  being  exceeded  or  departed  from. 

Third.  The  fact  that  under  this  system  "at 
different  times"  "large  numbers"  of  machines, 
as  is  alleged  in  the  plaintiff's  bill,  have  been 
"covertly"  sold  to  the  defendants  by  the  plain- 
tiff's wholesale  and  retail  agents  at  less  than 
the  price  fixed  for  them,  is  persuasive  evi- 
dence that  the  transaction  is  not  what  it  pur- 
ports  on  its  face  to  be.  If  it  were  a  reason- 
ably guarded  plan,  really  intended  to  keep 
the  plaintiff  in  touch  with  each  of  its  ma- 
chines until  the  expiration  of  the  patent  of 
latest  date,  for  the  purpose  of  insisting  upon 
its  being  used  in  the  manner  provided  for  in 
the  "License  Notice"  the  plaintiff's  prompt 
and  suf!icient  remedy  for  such  an  invasion  ot 
its  right  as  is  claimed  in  this  case  would  be 
found  in  its  sales  department  or  rather  in 
its  "license"  department,  and  not  in  the 
courts.  That  the  plaintiff  comes  into  court 
with  a  bill  to  enjoin  the  defendants  from  re- 
selling machines  secretly  sold  to  them  in 
large  numbers  by  the  plaintiff's  agents  in- 
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dicates  very  clearly  that  at  least  until  the 
exigency  out  of  which  this  case  grew,  arose, 
the  Bcneme  was  regarded  by  the  plaintiff  it- 
self and  by  its  agents  simply  as  one  for  main- 
taining prices  by  holding  a  patent  infringe- 
ment suit  in  terrorem  over  the  ignorant  and 
the  timid. 

And  Anally,  while  the  notice  permits  the 
use  of  the  machines,  which  have  been  fully 
paid  for,  by  the  "unlicensed  members  of  the 
general  public,"  significantly  called  in  the 
bill  "the  ultimate  users,"  until  "the  expi- 
ration [500]  of  the  patent  having  the  longest 
term  to  run"  (which,  under  the  copy  of  the 
notice  set  out  in  the  bill,  would  be  July  22nd, 
1930)  it  provides  that  if  the  licensee  shall 
not  have  failed  to  observe  the  conditions  of 
the  license,  and  the  Victor  Company  shall 
not  have  previously  taken  possession  of  the 
machine,  as  in  the  notice  provided,  then,  per- 
haps sixteen  years  or  more  after  he  has  paid 
for  it  and  in  all  probability  long  after  it  has 
been  worn  out  or  become  obsolete  and  worth- 
less "it  shall  become  the  property  of  the  li- 
censee." 

It  thus  becomes  clear  that  this  "License 
Notice"  is  not  intended  as  a  security  for  any 
further  payment  upon  the  machine,  for  the 
full  price,  called  a  "royalty,"  was  paid  be- 
fore the  plaintiff  parted  with  the  possession 
of  it;  that  it  is  not  to  be  used  as  a  basis  for 
tracing  and  keeping  the  plaintiff  informed  as 
to  the  condition  or  use  of  the  machine,  for 
no  report  of  any  character  is  required  from 
the  "ultimate  user"  after  he  has  paid  the 
stipulated  price;  that,  notwithstanding  its 
apparently  studied  avoidance  of  the  use  of 
the  word  "sale"  and  its  frequent  reference  to 
the  word  "use,"  the  most  obvious  require- 
ments for  securing  a  bona  fide  enforcement  of 
the  restrictions  of  the  notice  as  to  "use"  are 
omitted ;  and  that,  even  by  its  own  terms,  the 
title  to  the  machines  ultimately  vests  in  the 
"ultimate  users,"  without  further  payment 
or  action  on  their  part,  except  patiently  wait- 
ing for  patents  to  expire  on  inventions, 
which,  so  far  as  this  notice  shows,  may  or 
may  not  be  incorporated  in  the  machine. 
There  remains  for  this  "License  Notice"  so 
far  as  we  can  discover,  the  function  only,  of 
fixing  and  maintaining  the  price  of  plaintiff's 
machines  to  its  agents  and  to  the  public,  and 
this  we  cannot  doubt  is  the  purpose  for  which 
it  really  was  designed. 

Courts  would  be  per^'ersely  blind  if  they 
failed  to  look  through  such  an  attempt  as  this 
"License  Notice"  thus  plainly  is  to  sell  prop- 
erty for  a  full  price,  and  yet  to  place  [501] 
restraints  upon  its  further  alienation,  such 
as  have  been  hateful  to  the  law  from  Lord 
Coke's  day  to  ours,  because  obnoxious  to  the 
public  interest.  The  scheme  of  distribution 
IS  not  a  system  designed  to  secure  to  the 
plaintiff  and  to  the  public  a  reasonable  use 


of  its  machines,  within  the  grant  of  the  pat- 
ent laws,  but  is  in  substance  and  in  fact  a 
mere  price-fixing  enterprise,  which,  if  given 
effect,  would  work  great  and  widespread  in- 
justice to  innocent  purchasers,  for  it  must  be 
recognized  that  not  one  purchaser  in  many 
would  read  euch  a  notice,  and  that  not  one 
in  a  much  greater  number,  if  he  did  read  it, 
could  understand  its  inrolved  and  intricate 
phraseology,  which  bears  many  evidences  of 
being  framed  to  conceal  rather  than  to  make 
clear  its  real  meaning  and  purpose.  It  would 
be  a  perversion  of  terms  to  call  the  transac- 
tion intended  to  be  embodied  in  this  system 
of  marketing  plaintiff's  machines  a  "license 
to  use  the  invention."  Bauer  v.  O'Donnell, 
229  U.  S.  1,  16,  Ann.  Gas.  1915A  150,  33  S. 
Ct.  616,  67  U.  S.  (L.  ed.)  1041,  60  L.RA. 
(N.S.)   1186. 

Convinced  as  we  are  that  the  purpose  and 
effect  of  this  "License  Notice"  of  plaintiff, 
considered  as  a  part  of  its  scheme  for  market- 
ing its  product,  is  not  to  secure  to  the  plain- 
tiff any  use  of  its  machines,  and  as  is  con- 
templated by  the  patent  statutes,  but  that 
its  real  and  poorly  concealed  purpose  is  to 
restrict  the  price  of  them,  after  the  plaintiff 
had  been  paid  for  them  and  after  they  have 
passed  into  the  possession  of  dealers  and  of 
the  public,  we  conclude  that  it  falls  within 
the  principles  of  Adams  v.  Burke,  17  Wall. 
463,  466,  21  U.  S.  (L.  ed.)  700,  and  of  Bauer 
V.  O'Donnell,  229  U.  S.  1,  Ann.  Cms.  1915A 
150,  33  S.  Ct.  616,  67  U.  S.  (L.  ed.)  3041, 
50  L.R.A.(N.S.)  1185,  that  it  is,  therefore, 
invalid,  and  that  the  District  Court  proper- 
ly held  that  the  bill  must  fail  for  want  of 
equity. 

It  results  that  the  decree  of  the  Circuit 
Court  of  Appeals  will  be  reversed  and  that 
of  the  District  Court  affirmed. 

Reversed. 

Dissenting:  McKenna,  Holmes  and  Van 
Devanter,  J  J. 


NOTE. 

The  reported  case  reaffirms  and  applies  the 
rule  laid  down  in  Bauer  v.  O'Donnell,  Ann. 
Cas.  1915A  150,  that  a  patentee  may  not 
lawfully  annex  to  a  sale  of  the  patented  ar- 
ticle a  condition  as  to  the  price  at  which  it 
may  be  resold.  The  court,  analyzing  a  so- 
called  "license"  under  the  terms  of  which 
talking  machines  were  disposed  of  to  dealers 
and  users,  holds  that  the  transaction  was  a 
sale  and  that  the  license  feature  was  merely 
advice  whereby  the  vendor  sought  to  impose 
restraints  on  the  further  alienation  of  the 
machines  after  parting  with  its  entire  prop- 
erty right  therein.  The  right  of  a  vendor  of 
a  commodity  to  control  the  price  on  a  resale 
by  the  vendee  is  discussed  in   the  note  to 
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U.  S.  y.  Kellogg  Toasted  Corn  Flake  Co.  Ann. 
Gas.  1016A  78.  See  also  Motion  Picture  Pat- 
ents Co.  V.  Universal  Film  Mfg.  Co.  reported 
immediately  following,  which  case,  in  connee* 
tion  with  the  reported  case,  sets  at  rest 
most  of  the  questions  heretofore  mooted  in 
respect  to  the  right  of  a  patentee  to  control 
the  use  of  resale  of  the  patented  article  in  the 
hands  of  a  vendee. 


MOTION    PICTURE    PATENTS    OOM- 


T. 

UNIVERSAL     PILM     MANUPAOTUR- 
ING  OOMPANT  ET  AL. 

United  States  Supreme  Court— April  9,  1917. 

243  V.  S.   602;  31  8.  Ct,   416. 


Patents  ^  Power  of  Patentee  to  Im- 
pose Conditions  on  Use  —  Restviotion 
as  to  Materials. 

The  owner  of  a  patent  ma^  not,  under 
U.  S.  Rev.  Stat.  §  4884  (5  Fed.  St.  Ann. 
419),  giving  him  the  exclusive  right  to  use 
the  invention,  restrict  its  use  by  a  purchaser, 
by  a  notice  attached  to  the  machine  embody- 
ing the  patent,  to  specific  materials  necessary 
to  its  operation,  but  which  are  no  part  of 
the  patented  machine,  and  are  not  themselves 
patented,  nor  can  he,  by  such  notice,  make 
the  use  of  the  machine  subject  to  further 
conditions  as  to  use  or  royalties  that  may  be 
imposed  thereafter  in  his  discretion. 

[See  note  at  end  of  this  case.] 

Same. 

The  exclusive  right  to  use  the  invention 
or  discoverv  granted  by  U.  S.  Rev.  Stat. 
?  4884  (5  Fed.  St.  Ann.  419),  to  the  patentee, 
his  heirs  or  assignees,  did  not  invest  the 
assignee  of  the  Latham  patent  No.  707,934, 
who  had  licensed  another  to  make  and  sell 
a  motion  picture  exhibiting  machine  embody- 
ing the  invention,  with  the  power  to  limit, 
by  a  notice  attached  to  the  machine,  its  use 
by  a  purchaser  or  the  latter's  lessee  to  films 
containing  the  invention  of  the  reissued  Edi- 
son patent  No.  12,192,  so  long  as  the  assignee 
continues  to  own  such  patents,  nor  by  such 
notice  to  condition  the  use  upon  other  terms 
to  be  fixed  by  such  assignee  and  complied 
with  by  the  user  while  the  machine  is  in  use 
and  while  the  assignee  owns  the  patents. 

[See  note  at  end  of  this  case.] 

Certiorari  to  United  States  Circuit  Court 
of  Appeals,  Second  Circuit. 

Action  by  Motion  Picture  Patents  Com- 
pany, plaintiflT,  against  Universal  Film  Manu- 


facturing Company  et  al.,  defendants.  Judg- 
ment for  defendants  in  United  States  District 
Court,  Southen  District  of  New  York.  Judg- 
ment affirmed  by  Circuit  Court  of  Appeals. 
Plaintiff  brings  certiorari.  The  facts  are 
stated  in  the  opinion.    Affibmibd. 

Melville  Church  for  petitioner. 
Oaoar  W.  Jeffery,  Edmund  Weimare  and 
John  B,  Btanchfield  for  respondents. 

[505]  Clabkb,  J. — ^In  this  suit  relief  is 
sought  against  three  defendant  corporations 
as  joint  infringers  of  claim  number  seven  of 
United  States  letters  patent  No.  707,934 
granted  to  Woodville  Latham,  assignor,  on 
August  26,  1902,  for  improvements  in  Pro- 
jecting-Kinetoscopes.  It  is  sufficient  descrip- 
tion of  the  patent  to  say  that  it  covers  a 
part  of  the  mechanism  used  in  motion  picture 
exhibiting  machines  for  feeding  a  film 
through  the  machine  with  a  regular,  uniform 
and  accurate  movement  and  so  as  not  to 
expose  the  film  to  excessive  strain  or  wear. 

The  defendants  in  a  joint  answer  do  not 
dispute  the  title  [506]  of  the  plaintiff  to 
the  patent  but  they  deny  the  validity,  of  it, 
deny  infringement,  and  claim  an  implied  li- 
cense to  use  the  patented  machine. 

Evidence  which  is  undisputed  shows  that 
the  plaintiff  on  June  20,  1912,  in  a  paper 
styled  "License  Agreement"  granted  to  The 
Precision  Machine  Company  a  right  and  li- 
cense to  manufacture  and  sell  machines  em- 
bodying the  inventions  described  and  claimed 
in  the  patent  in  suit,  and  in  other  patents, 
throughout  the  United  States,  its  territories 
and  possessions.  This  agreement  contains  a 
covenant  on  the  part  of  the  grantee  that 
every  machine  sold  by  it,  except  those  for 
export,  shall  be  sold  "under  the  restriction 
and  condition  that  such  exhibiting  or  pro- 
jecting machines  shall  be  used  solely  for  ex- 
hibiting or  projecting  motion  pictures  con- 
taining the  inventions  of  reissued  letters 
patent  No.  12,192,  leased  hy  a  licensee  of  the 
licensor  tohile  it  otcns  said  patents,  and  upon 
other  terms  to  he  fixed  by  the  licensor  and 
complied  with  by  the  user  while  the  said 
machine  is  in  use  and  while  the  licensor  ozms 
said  patents  (which  other  terms  shall  only 
be  the  payment  of  a  royalty  or  rental  to  the 
licensor  while  in  use).** 

The  grantee  further  covenants  and  agrees 
that  to  each  machine  sold  by  it,  except  for 
export,  it  will  attach  a  plate  showing  plainly 
not  only  the  dates  of  the  letters  patent  under 
which  the  machine  is  "licensed,"  but  also 
the  following  words  and  figures : 

"Serial  No. . 

"Patented  No. 

"The  sale  and  purchase  of  this  machine 
gives  only  the  right  to  use  it  solely  with 
moving  pictures  containing  the  invention  of 
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reissued  pttt^ot  No.  12,192,  leased  by  a  li- 
censee of  the  Motion  Picture  Patents  Com- 
pany, the  owner  of  the  above  patents  and 
reissued  patent,  while  it  owns  said  patents, 
and  upon  other  terms  to  be  iixed  by  the 
Motion  Picture  Patents  Company  and  com- 
plied with  by  the  user  while  it  is  in  use  and 
while  the  Motion  Picture  [5Q7]  Patents  Com- 
pany owns  said  patents.  The  removal  or  de- 
facement of  this  place  terminates  the  right. 
to  use  this  machine." 

The  agreement  further  provides  that  the 
grantee  shall  not  sell  any  machine  at  less 
than  the  plaintiff's  list  price,  except  to  job- 
bers and  others  for  purposes  of  resale  and 
that  it  will  require  such  jobbers  and  others 
to  sell  at  not  Less  than  plaintiffs  list  price, 
The  price  fixed  in  the  license  contract  for 
sale  of  machines  after  May  1st,  1909,  is  not 
less  than  $150  for  each  machine  and  the 
licensee,  agrees  to  pay  a  royalty  of  $5  on^ 
some  machines  and  a  percentage  of  the  selling 
price  on  pthers. 

It  is  admitted  that  the  machine,  the  use 
of  which  is  charged  to  be  an  infringement  of 
the  patent  in  suit,  was  manufaotured  by  The 
Precision  Machine  Company  and  was  sold 
and  delivered  under  its  "License  Agreement" 
to  the  Seventy-second  Street  Amusement 
Company,  then  operating  a  playhouse  on 
Seventy-second  Street,  in  New  York,  and 
that  when  sold  it  was  fully  paid  for  and  had 
attached  to  it  a  plate  with  the  inscription 
which  we  have  quoted  as  required  by  the 
agreement. 

Reissued  patent  12,192,  referred  to  in  the 
^otice  attached  to  the  machine,  expired  on 
August  31,  1914.  The  defendant  Prague 
Amusement  Company  on  November  2,  1914, 
leased  the  Seventy-second  Street  playhouse 
from  the  Seventy-second  Street  Amusement 
Company,  and  acquired  the  alleged  infringing 
machine  as  a  part  of  the  equipment  of  the 
leased  playhouse.  Subsequent  to  the  cxpira* 
tion  of  reissued  patent  12,192  the  defendant. 
Universal  Film  Manufacturing  Company, 
made  two  films  or  reels,  which,  between 
March  4th  and  17th,  1915,  were  sold  to  the 
defendant,  the  Universal  Film  Exchange  and 
on  March  17,  1915,  were  supplied  to  the  de- 
fendant Prague  Amusement  Company  for  use 
on  the  machine,  acquired  as  we  have  stated, 
and  were  used  upon  it  at  the  Seventy-second 
Strict  playhouse  on  March  18th,  191 5. 

[508J  On  January  18,  1915,  the  plaintiff 
sent  a  letter  to  the  Seventy-second  Street 
Amusement  Company,  notifying  it  in  general 
.terms  that  it  was  using  without  a  license  a 
machine  embodying  the  invention  of  patent 
No.  770,934  and  warning  it  that  such  use 
constituted  an  infringement  of  the  patent, 
ami  on  the  same  day  the  plaintiff  addressed 
a  letter  to  the  defendant  Universal  Film 
JCxchange  notifying  it  that  it  also  was  in- 


fringing the  same  patents  by  supplying  films 
for  use  upon  the  machine  of  the  Seventy- 
second  Street  playhouse  and  elsewhere.  The 
bill  in  this  case  was  filed  on  March  18,  1915. 

The  District  Court  held  that  the  limita- 
tion on  the  use  of  the  machine  attempted  to 
be  made  by  the  notice  attached  to  it,  after 
it  had  been  sold  and  paid  for,  was  invalid, 
and  that  the  Seventy-second  Street  Amuse- 
ment Company,  the  purchaser,  and  its  lessee, 
the  Prague  Amusement  Company,  had  an  im- 
plied license  to  use  the  machine  as  it  had 
been  used,  and  it  dismissed  the  bill  without 
passing  on  the  question  raised  in  the  plead- 
ings as  to  the  validity  of  the  patent.  The 
Circuit  Court  of  Appeals  affirmed; the  District 
Court  (235  Fed.  398)  and  the  case  is  here 
for  review  on  certiorari. 

It  was  admitted  at  the  bar  that  40,000  of 
the  plaintiff's  maehin«B  are  now  in  use  in 
this  counjbry  and  that  the  mechanism  covered 
by  the  patent  in  suit  is  the  only  one  with 
which  motion  picture  films  can  be  used  suc- 
cessfully. 

This  state  of  facts  presents  two,  questions 
for  decision:  .      .  .    v  » 

First.  May  a  patentee  or  his  assignee  li- 
cense another  to  manufacture  and  .sell  a  pat- 
ented machine  and  by  a  mere  notice  attached 
to  it  limit  its  use  by  the  purchaeer  or  by 
the  purchaser's  lessee,  to  films  whieh  are  bo 
part  of  the  patented  machine,  and  which  are 
not  patented? 

Second.  May  the  assignee  of  a  patent, 
which  has  licensed  another  to  make  and  sell 
the  machine  covered  by  it,  by  a  mere  notice 
attached  to  such  machine,  limit  the  [509]  use 
of  it  by  the  purchaser  or  by  the  purchaser's 
lessee  to'  terms  not  stated  in  the  notice  but 
Which  are  to  be  fixed,  after  sale,  by  such 
assignee  in  its  discretion? 

It  is  obvious  that  in  this  case  we  have  pre- 
sented anew  the  inquiry,  which  is  arising 
with  increasing  frequency  ih  recent  years,  as 
to  the  extent  to  which  a  patentee  or  hU 
assignee'  is  autlitorized  by  our  patent  laws 
to  prescribe  by  notice  attached  to  a  patented 
machine  the  conditions  of  its  use  and  the 
supplies  which  must  be  used  in  the  operation 
of  it,  under  pain  of  infringement  of  the  patent. 

The  statutes  relating  to  patents  do  not 
provide  for  any  such  notice  and  it  can  derive 
no  aid  from  them.  Revised  Statutes,  §  4900 
(5  Fed.  St.  Ann.  547) ,  requiring  that  pat- 
ented articles  shall  be  marked  with  the  word 
''Patented"  afTects  only  the  damages  recover- 
able for  infringement,  Bunlap  v.  Schofleld, 
152  U.  S.  244,  14  S.  Ct.  576,  38  U.  S.  (L.  ed.> 
428,  and  Rev.  Stats.  §  4001  ( 5  Fed.  St.  Ann. 
549  )„  protects  by  its  penaltie«^  the  inventor, 
but  neither  one  contemplates  the  use  of  such 
a  "License  Notice"  as  we  have  here  and 
whatever  validity  it  has  must  be  derived 
from  the  general  and  not  from  the  patent  law. 
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The  extent  to  which  the  use  of  the  patented 
inachlDe  may  validly  be  restricted  to  specific 
supplies  or  otherwise  by  special  contract  be- 
tween the  owner  of  a  patent  and  the  pur- 
chaser or  licensee  is  a  question  outside  the 
patent  law  and  with  it  we  are  not  here  con- 
cerned. Keeler  v.  Standard  Folding-Bed  Co. 
157  U.  S.  659,  16  S.  Ct  738,  39  U.  S.  (L.  ed.) 
648. 

The  inquiry  presented  by  this  record,  as  we 
have  stated  it,  is  important  and  fundamental, 
and  it  requires  that  we  shall  determine  the 
meaning  of  Congress  when  in  Rev.  Stats. 
§  4SS4,  it  provided  that  ''Every  patent  shall 
contain  ...  a  grant  to  the  patentee,  his 
heirs  or  assigns,  for  the  term  of  seventeen 
years,  of  the  exclusive  right  to  make,  uae, 
4ind  vend  the  invention  or  discovery  through- 
out the  United  States,  and  the  Territories 
thereof."  (5  Fed.  St.  Ann.  419.)  W©  are 
concerned  only  with  the  right  to  "use,"  au- 
thorized to  be  granted  by  this  statute,  for 
it  is  under  .warrant  of  this  [510]  right  only 
that  the  plaintiff  can  and  does  claim  validity 
for  its  warning  notice. 

The  words  used  in  the  statute  are  few,  sim- 
ple and  familiar,  they  have  not  been  changed 
substantially  since  they  were  first  used  in 
the  Act  of  1790,  c.  7,  1  Stat.  109;  Bauer  Y. 
O'Donnell,  229  U.  S.  1,  9,  Ann.  Cas.  1915A 
150,  33  S.  Ct.  616,  57  U.  S.  (L.  ed.)  1041, 
^0  L.R.A.(N.S.)  1185,  and  their  meaning 
would  seem  not  to  be  doubtful  if  we  can 
avoid  reading  into  them  that  which  they 
really  do  not  contain. 

In  interpreting  this  language  of  the  statute 
it  will  be  of  service  to  keep  in  mind  three 
rules  long  established  by  this  court,  applica- 
ble to  the  patent  law  and  to  the  construction 
of  patents,  viz: 

Ist.  The  scope  of  every  patent  is  limited 
to  the  invention  described  in  the  claims  con- 
tained in  it,  read  in  the  light  of  the  specifi- 
cation. These  so  mark  where  the  progress 
claimed  by  the  patent  begins  and  where  it 
«nds  that  they  have  been  aptly  likened  to  the 
description  in  a  deed,  which  sets  the  bounds 
to  the  grant  which  it  contains.  It  is  to  the 
claims  of  every  patent,  therefore,  that  we 
must  turn  when  we  are  seeking  to  determine 
what  the  invention  is,  the  exclusive  use  of 
wJiich  is  given  to  the  inventor  by  the  grant 
provided  for  by  the  statute, — "He  can  claim 
nothing  beyond  them."  Keystone  Bridge  Co. 
V.  Phoenix  Iron  Co.  95  U.  S.  274,  24  U.  S. 
(L.  ed.)  344;  Lehigh  Valley  R.  Co.  v.  Mellon, 
104  U,  S.  112,  118,  26  U.  S.  (L.  ed.)  639; 
Yale  Lock  Mfg.  Co.  v.  Oreenleaf,  117  U.  S. 
554,  559,  6  S.  Ct.  846,  29  U.  S.  (L.  ed.)  952; 
McClain  v.  Ortmayer,  141  U.  S.  419,  424,  12 
S,  Ct.  76,  35  U.  S.  (li  .ed.)  800. 

2nd.  It  has  long  been  eettled  that  the  pai* 

entee  receives  nothing  from  the  law  whiob 

he  did  not  have  befcnre,  and  that  the  only 
Ann.  Cas.  1918A — 61. 


effect  of  his  patent  is  to  restrain  others  from 
manufacturing,  using  or  selling  that  which 
he  has  invented.  The  patent  law  simply  pro- 
tects him  in  the  monopoly  of  that  which  he 
has  invented  and  has  described  in  the  claims 
of  his  patent.  U.  S.  v.  American  Bell  Tele- 
phone Co.  167  U.  S.  224,  239,  17  S.  Ct.  809, 
42  U.  S.  (L.  ed.)  144;  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.  210  U.  S. 
405,  424,  28  S.  Ct.  748,  52  U.  S.  (L.  ed.) 
1122;  Bauer  v.  O'Donnell,  229  U.  S.  1,  10, 
Ann.  Cas.  191 5A  150,  33  S.  Ct.  616,  57  U.  S. 
(L.  ed.)  1041,  50  L.R.A.(N.S.)  1185. 
3rd.  Since  Peunock  v.  Dialogue,  2  Pet.  1, 

7  U.  S.  (L.  ed.)  327,  was  decided  in 
[511]  1829  this  court  has  consistently  held 
that  the  primary  purpose  of  our  patent  laws 
is  not  the  creation  of  private  fortunes  for 
the  owners  of  patents  but  is  "to  promote  the 
progress  of  science  and  useful  arts"  (Consti- 
tution, Art.  I,  §  8;  8  Fed.  St.  Ann.  618), 
an  object  and  purpose  authoritatively  Ex- 
pressed by  Mr.  Justice  Story,  in  that  decision, 
saying : 

"While  one  great  object  [of  our  patent 
laws]  was,  by  holding  out  a  reasonable  re- 
ward to  inventors,  and  giving  them  an  exclu- 
sive right  to  their  inventions  for  a  limited 
period,  to  stimulate  the  efforts  of  genius; 
the  nuiin  object  was  %o  promote  the  progress 
of  science  and  useful  arts.' " 

Thirty  years  later  this  court,  returning  to 
the  subject,  in  Kendall  t.  Winsor,  21  How. 
322,  16  U.  S.  (L.  ed.)  165,  again  pointedly 
and  significantly  says: 

"It  is  undeniably  true,  that  the  limited 
and  temporary  monopoly  granted  to  inventors 
was  never  designed  for  their  exclusive  profit 
or  advantage;  the  benefit  to  the  public  or 
community  at  large  was  another  and  doubt- 
less the  primary  object  in  granting  and  secur- 
ing that  monopoly." 

This  court  has  never  modified  this  state- 
ment of  the  relative  importance  of  the  public 
and  private  interests  involved  in  every  grant 
of  a  patent,  even  while  declaring  that  in  the 
construction  of  patents  and  the  pafent  laws, 
inventors  shall  be  fairly,  even  liberally, 
treated.    Grant  v.  Raymond,  6  Pet.  218,  241, 

8  U.  S.  (L.  ed.)  376;  Winans  v.  Denmead, 
15  How.  330,  14  U.  S.  (L.  ed.)  717;  Walker 
on  Patents,  §  185. 

These  rules  of  law  make  it  very  clear  that 
the  scope  of  the  g^ant  which  may  be  made  to 
an  inventor  in  a  patent,  pursuant  to  the 
statute,  must  be  limited  to  the  invention 
described  in  the  claims  of  his  patent  (104 
U.  S.  118,  supra)  and  to  determine  what 
grant  may  lav^ully  be  so  made  we  must  hold 
fast  to  the  language  of  the  act  of  Congress 
providing  for  it,  which  is  found  in  two  sec- 
tions of  the  Revised  Statutes.  Section  4886 
provides  that  *'Any  person  who  has  invent^ 
ed  or  discovered   any  new  and  useful  art. 
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machkie,  [512]  manufacture  or  composition  of 
matter,  or  any  new  and  useful  improvement 
thereof,  .  .  .  may  .  .  .  obtain  a  patent 
therefor"  (5  Fed.  St.  Ann.  421)  ;  and  §  4884 
provides  that  such  patent  when  obtained 
''shall  contain  ...  a  grant  to  the  pat- 
entee, his  heirs  or  assigns  ...  of  the 
exclusive  right  to  .  .  .  use  .  .  .  the 
invention  or  discovery."  (6  Fed.  St.  Ann. 
419.) 

Thus  the  inventor  may  apply  for,  and,  if 
he  meets  the  required  conditions,  may  obtain, 
a  patent  for  the  new  and  useful  invention 
which  he  has  discovered,  which  patent  shall 
contain  a  grant  of  the  right  to  the  exclusive 
use  of  his  discovery. 

Plainly^  this  language  of  the  statute  and 
the  established  rules  to  which  we  have  re- 
ferred restrict  the  patent  granted  on  a  ma- 
chine, such  as  we  have  in  this  case,  to  the 
mechanism  described  in  the  patent  as  neces- 
sary to  produce  the  described  results.  It  is 
not  concerned  with  and  has  nothing  to  do 
with  the  materials  with  which  or  on  which 
the  machine  operates.  The  grant  is  of  the 
exclusive  right  to  use  the  mechanism  to  pro- 
duce, the  result  with  any  appropriate  mate- 
rial, an4  the  materials  with  which  the  ma- 
cliine  is  operated  are  no  part  of  the  patented 
machine  or  of  the  combination  which  pro- 
duces the  patented  result.  The  difference  is 
clear  and  vital  between  the  exclusive  right 
to  use  the  machine  which  the  law  gives  to 
tlie  inventor  and  the  right  to  use  it  exclu- 
sively with  prescribed  materials  to  which 
such  a  license  notice  as  we  have  here  seeks 
to  restrict  it.  The  restrictions  of  the  law 
relate  to  the  useful  and  novel  features  of  the 
machine  which  are  described  in  the  claims 
of  the  patent,  they  have  nothing  to  do  with 
the  materials  used  in  the  opcratiui  of  tlie 
machine;  while  the  notice  rc'i;trictions  have 
nothing  to  do  with  the  invention  which  is 
patented  but  relate  wholly  to  the  materials 
to  be  used  with  it.  Both  in  form  and  in 
substance  the  notice  attempts  a  restriction 
upon  the*  use  of  the  supplies  only  and  it  can- 
not with  any  regard  to  propriety  [513]  in 
the  use  of  language  be  termed  a  restriction 
upon  the  use  of  the  machine  itself. 

Whatever  right  the  owner  may  have  to 
control  by  restriction  the  materials  to  be 
used  in  operating  the  machine  must  be  de- 
rived through  the  general  law  from  the  own- 
ership of  the  property  in  the  machine  and  it 
cannot  be  derived  from  or  protected  by  the 
patent  law,  which  allows  a  grant  only  of  the 
right  to  an  exclusive  use  of  the  new  and  use. 
ful  discovery  which  has  been  made — this  and 
nothing  more. 

This  construction  gives  to  the  inventor  the 
exclusive  use  of  just  what  his  inventive 
genius  has  discovered.  It  is  all  that  the 
statute  provides  shall  be  given  to  him  and 


it  is  all  that  he  should  receive,  for  it  is  the 
fair  as  well  as  the  statutory  measure  of  his 
reward  for  his  contribution  to  the  public 
stock  of  knowledge.  If  his  discovery  is  an 
important  one  his  reward  under  such  a  con- 
struction of  the  law  will  be  large,  as  expe- 
rience has  abundantly  proved,  and  if  it  be 
unimportant  he  should  not  be  permitted  by 
legal  devices  to  impose  an  unjust  charge  upon 
the  public  in  return  for  the  use  of  it.  For 
more  than  a  century  this  plain  meaning  of 
the  statute  was  accepted  as  its  technical 
meaning,  and  that  it  afforded  ample  incentive 
to  exertion  by  inventive  genius  is  proved  by 
the  fact  that  under  it  the  greatest  inventions 
of  our  time,  teeming  with  inventiotis,  were 
made.  It  would  serve  no  good  purpose  to 
amplify  the  argument  or  illustration  this 
plain  meaning  of  the  statute.  It  is  so  plain 
that  to  argue  it  would  obscure  it. 

It  was  not  until  the  time  came  in  which 
the  full  possibilities  seem  first  to  have  been 
appreciated  of  uniting,  in  one,  many  branches 
of  business  through  corporate  organization 
and  of  gathering  great  profits  in  small  pay- 
ments, which  are  not  realized  or  resented, 
from  many,  rather  than  smaller  or  even  equal 
profits  in  larger  payments,  which  are  felt  and 
may  be  refused,  from  a  few,  that  it  came  to 
be  thought  that  the  "right  to  use  ...  the 
invention"  [514]  of  a  patent  gave  to  the 
patentee  or  his  assigns  the  right  to  restrict 
the  use  of  it  to  materials  or  supplies  not 
described  in  the  patent  and  not  by  its  terms 
made  a  part  of  the  thing  patented. 

The  construction  of  the  patent  law  which 
justifies  as  valid  the  restriction  of  paten t'ed 
machines,  by  notice,  to  use  with  unpatented 
supplies  necessary  in  the  operation  of  them» 
but  which  are  no  part  of  them,  is  believed 
to  have  originated  in  Heaton-Peninsular  But- 
ton-Fastener Co.  V.  Eureka  Specialty  Co.  77 
Fed.  288,  25  C.  C.  A.  267,  35  L.R.A.  72S 
(which  has  come  to  be  widely  referred  to 
as  the  Button-Fastener  Case),  decided  by  the 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
in  189G.  In  this  case  the  court,  recognizing 
the  pioneer  character  of  the  decision  it  was 
rendering,  speaks  of  the  ""novel  restrictions" 
which  it  is  considering  and  says  that  it  is 
called  upon  "to  mark  another  boundary  line 
around  the  patentee's  monopoly,  which  will 
debar  him  from  engrossing  the  market  for 
an  article  not  the  subject  of  a  patent,**  which 
it  declined  to  do. 

.  This  decision  proceeds  upon  the  argument 
that,  since  the  patentee  may  withhold  his 
patent  altogether  from  public  use  he  must 
logically  and  necessarily  be  permitted  to  im- 
pose any  conditions  which  he  chooses  upon 
any  use  which  he  may  allow  of  it.  The  defect 
in  this  thinking  springs  from  the  snbetituting 
of  inference  and  argument  for  the  languai^ 
of  the  statute  and  from  failure  to  distinguish 
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between  the  rights  which  are  given  to  the 
inventor  by  the  patent  law  and  which  he  may 
assert  against  all  the  wortd  through  an  in- 
fringemoit  proceeding  and  rights  whieh  he 
may  create  for  himself  by  private  contract 
which,  however,  are  subject  to  the  rules  of 
general  as  distinguished  from  those  of  the 
patent  law.  While  it  is  true  that  under  the 
statutes  as  they  were  (and  now  are)  a  pat- 
entee might  withhold  his  patented  machine 
from  public  use,  yet  if  he  consented  to  use  it 
himself  or  through  others,  such  use  im- 
mediately fell  within  the  terms  of  the 
[515]  statute  and  as  we  have  seen  he  is 
thereby  restricted  to  the  use  of  the  invention 
as  it  is  described  in  the  claims  of  his  patent 
and  not  as  it  may  be  expanded  by  limitations 
as  to  materials  and  supplies  necessary  to  the 
operation  of  it  imposed  by  mere  notice  to  the 
public. 

The  high  standing  of  the  court  rendering 
this  decision  and  the  obvious  possibilities  for 
gain  in  the  method  which  it  approved  led  to 
an  immediate  and  widespread  adoption  of  the 
system,  in  which  these  restrictions  expanded 
into  more  and  more  comprehensive  forms 
until  at  length  the  case  at  bar  is  reached, 
with  a  machine  sold  and  paid  for  yet  claimed 
still  to  be  subject  not  only  to  restriction  as 
to  supplies  to  be  used  but  also  subject  to  any 
restrictions  or  conditions  as  to  use  or  royalty 
which  the  company  which  authorized  its  sale 
may  see  fit,  after  the  sale,  from  time  to  time 
to  impose.  The  perfect  instrument  of  fa- 
voritism and  oppression  which  such  a  system 
of  doing  business,  if  valid,  would  put  into 
the  control  of  the  owner  of  such  a  patent 
should  make  courts  astute,  if  nred  be,  to 
defeat  its  operation.  If  these  restrictions 
were  sustained  plainly  the  plaintiff  mi<rht, 
for  its  own  profit  or  that  of  its  favorites, 
by  the  obviously  simple  expedient  of  varying 
its  royalty  cliarge,  ruin  anyone  unfortunate 
enough  to  be  dependent  upon  its  confessedly 
important  improvements  for  the  doing  of 
business. 

Through  the  twenty  years  since  the  dcci- 
pion  in  the  Button-Fastener  Case  was  an- 
nounced there  have  not  been  wanting  courts 
and  judges  who  have  dissented  from  its  con- 
clusions, as  is  sufficiently  shown  in  the  divi- 
sion of  this  court  when  the  question  involved 
first  came  before  it  in  Henry  v.  A.  B.  Dick 
Co.  224  U.  S.  1,  Ann.  Cas.  1913D  880,  32 
S.  Ct.  364,  50  U.  S.  (L.  ed.)  645,  and  in  the 
diapositicm  shown  not  to  extend  tlie  doctrine 
in  Bauer  v.  O'Donnell,  229  U.  S.  1,  Ann. 
Cas.  1915A  150,  33  S.  Ct.  616,  67  U.  S. 
(L.  ed.)  1041,  50  L.R.A.(N.S.)   1185. 

The  exclusive  right  to  "vend"  a  patented 
article  is  derived  from  the  same  clause  of  the 
section  of  the  statute  which  gives  the  exclu- 
sive right  to  "use**  such  an  article  [516]  and 
following  the  decision  of  the  Button-Fastener 


Case,  it  was  widely  contended  as  obviously 
sound,  that  the  right  existed  in  the  owner 
of  a  patent  to  fix  a  price  at  which  the  pat- 
ented article  might  be  sold  and  resold  under 
penalty  of  patent  infringement.  But  this 
court,  when  the  question  came  before  it  in 
Bauer  v.  O'Donnell,  229  U.  S.  3,  Ann.  Cas. 
1915A  150,  33  S.  Ct.  616,  57  U.  S.  (L.  ed.)  . 
1041,  60  L.R.A.(N.S.)  1185,  rejecting  plausi- 
ble argument  and  adhering  to  the  language 
of  the  statute  from  which  all  patent  right 
is  derived,  refused  to  give  sueh  a  construc- 
tion to  the  act  of  Congress,  and  decided  that 
the  owner  of  a  patent  is  not  authorized  by 
either  the  letter  or  the  purpose  of  the  law 
to  fix,  by  notice,  the  price  at  which  a  pat- 
ented article  must  be  sold  after  the  first 
sale  of  it,  declaring  that  the  right  to  vend 
is  exhausted  by  a  single,  unconditional  sale, 
the  article  sold  being  thereby  carried  outside 
the  monopoly  of  the  patent  law  and  rendered 
free  of  every  restriction  which  the  vendor 
may  attempt  to  put  upon  it.  The  statutory 
authority  to  grant  the  exclusive  right  to 
"use"  a  patented  machine'  is  not  greater, 
indeed  it  is  precisely  the  sanie,  as  the  au- 
thority to  grant  the  exclusive  right  to  "vend," 
and,  looking  to  that  authority,  for  the  rea- 
sons stated  in  this  opinion  we  are  convinced 
that  the  exclusive  right  granted  in  every  pat- 
ent must  be  limited  to  the  invention  described 
in  the  claims  of  the  patent  and  that  it  is 
not  competent  for  the  owner  of  a  patent  by 
notice  attached  to  its  machine  to,  in  effect, 
extend  the  scope  of  its  patent  monopoly  by 
restricting  the  use  of  it  to  materials  neces- 
sary in  its  operation  but  which  are  no  part 
of  the  patented  invention,  or  to  send  its 
machines  forth  into  the  channels  of  trade  of 
the  country  subject  to  conditions  as  to  use 
or  royalty  to  be  paid  to  be  imposed  thereafter 
at  the  discretion  of  such  patent  owner.  The 
patent  law  furnishes  no  warrant  for  such  a 
practice  and  the  cost,  inconvenience  and  an- 
noyance to  the  public  which  the  opposite 
conclusion  would  occasion  forbid  it. 

It  is  argued  as  a  merit  of  this  system  of 
sale  under  a  [517]  license  notice  that  the 
public  is  benefited  by  the  sale  of  the  machine  j^ 
at  what  is  practically  its  cost  and  by  the 
fact  that  the  owner  of  the  patent  makes  its 
entire  profit  from  the  sale  of  the  supplies 
with  which  it  is  operated.  This  fact,  if  it 
be  a  fact,  instead  of  commending,  is  the 
clearest  possible  condemnation  of,  the  prac- 
tice adopted,  for  it  proves  that  under  color 
of  its  patent  the  owner  intends  to  and  does 
derive  its  profit,  not  from  the  invention  on 
which  the  law  gives  it  a  monopoly  but  from 
the  unpatented  supplies  with  which  it  is 
used  and  which  are  wholly  without  the  scop« 
of  the  patent  monopoly,  thus  in  effect  ex- 
tending the  power  to  the  owner  of  the  patent 
to  fix  the  price  to  the  public  of  the  unpat-, 
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ented  supplies  as  effectively  as  he  may  fix 
the  price  on  the  patented  machine. 

We  are  confirmed  in  the  conclusion  which 
we  are  announcing  by  the  fact  that  since  the 
decision  of  Henry  v.  Dick  Co.  224  U.  S.  1, 
Ann.  Cas.  1913D  880,  32  S.  Ct.  364,  66  U.  S. 
(L.  ed.)  645,  the  Congress  of  the  United 
States,  the  source  of  all  rights  under  pat- 
ents, as  if  in  response  to  this  decision,  has 
enacted  a  law  making  it  unlawful  for  any 
person  engaged  in  interstate  commerce  "to 
lease  or  make  a  sale  or  contract  for  sale  of 
goods  .  .  .  machinery,  supplies  or  other 
commodities,  whether  patented  or  unpatented, 
for  use,  consumption  or  resale  ...  or 
fix  a  price  charged  therefor  ...  on  the 
condition,  agreement  or  understanding  that 
the  lessee  or  purchaser  thereof  shall  not  use 
.  .  .  the  goods  .  .  .  machinery,  sup- 
plies or  other  commodities  of  a  competitor 
or  competitors  of  the  lessor  or  seller,  where 
the  effect  of  such  lease,  sale,  or  contract  for 
sale  or  such  conditions,  agreement  or  under- 
standing may  be  to  substantially  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any 
line  of  commerce."  38  Stat.  730  (Fed.  St. 
Ann.  1916  Supp.  p.  269). 

Our  conclusion  renders  it  unnecessary  to 
make  the  application  of  this  statute  to  the 
case  at  bar  which  the  Circuit  Court  of  Ap- 
peals made  of  it  but  it  must  be  accepted  by 
us  as  a  most  persuasive  expression  of  the 
^public  [518]  policy  of  our  country  with  re- 
spect to  the  question  before  us. 

It  is  obvious  that  the  conclusions  arrived 
at  in  this  opinion  are  such  that  the  decision 
in  Henry  v.  A.  B.  Dick  Co.  224  U.  S.  1,  Ann. 
Cas.  191 3D  880,  32  S.  Ct.  364,  66  U.  S. 
(L.  ed.)  645,  must  be  regarded  as  overruled. 

Coming  now  to  the  terms  of  the  notice 
attached  to  the  machine  sold  to  the  Seventy- 
second  Street  Amusement  Company  under  the 
license  of  the  plaintiff  and  to  the  first  ques- 
tion as  we  have  stated  it. 

This  notice  first  provides  that  the  machine, 
which  was  sold  to  and  paid  for  by  the  Amuse- 
ment  Company  may  be  used  only  with  mov- 
ing picture  films  containing  the  invention  of 
reissued  patent  No.  12,192,  so  long  as  the 
plaintiff  continues  to  own  this  reissued  pat- 
ent. 

Such  a  restriction  is  invalid  because  such 
a,  film  is  obviously  not  any  part  of  the  in- 
vention of  the  patent  in  suit;  because  it  is 
an  attempt,  without  statutory  warrant,  to 
continue  the  patent  monopoly  in  this  particu- 
lar character  of  film  after  it  has  expired, 
and  because  to  enforce  it  would  be  to  create 
a  monopoly  in  the  manufacture  and  use  of 
moving  picture  films,  wholly  outside  of  the 
patent  in  suit  and  of  the  patent  law  as  we 
have  interpreted  it. 

The  notice  further  provides  that  the  ma- 
chine shall  be  used  only  upon  other  terms 


(than  those  stated  in  the  notice)  to  be  fixed 
by  the  plaintiff,  while  it  is  in  use  and  while 
the  plaintiff  ''owns  said  patents."  And  it  is 
stated  at  the  bar  that  under  this  warrant  a 
charge  was  imposed  upon  the  purchaser  grad- 
uated by  the  size  of  the  theater  in  which 
the  machine  was  to  be  used. 

Assuming  that  the  plaintiff  has  been  paid 
an  average  royalty  of  $5  on  each  machine 
sold,  prescribed  in  the  license  agreement,  it 
has  already  received  over  $200,000  for  the 
use  of  its  patented  improvement,  which  re- 
lates only  to  the  method  of  using  the  films 
which  another  had  invented,  and  yet  it  seeks 
by  this  device  to  collect  during  the  life  of 
the  patent  in  suit  what  would  doubtless 
aggregate  [519]  many  times  this  amount  for 
the  use  of  this  same  invention,  after  its  ma- 
chines have  been  sold  and  paid  for. 

A  restriction  which  would  give  to  the 
plaintiff  such  a  potential  power  for  evil  over 
an  industry  which  must  be  recognized  as  an 
important  element  in  the  amusement  life  of 
the  nation,  under  the  conclusions  we  have 
stated  in  this  opinion,  is  plainly  void,  be- 
cause wholly  without  the  scope  and  purpose 
of  our  patent  laws  and  because,  if  sustained, 
it  would  be  gravely  injurious  to  that  public 
interest,  which  we  have  seen  is  more  a  favor- 
ite of  the  law  than  is  the  promotion  of  pri- 
vate fortunes. 

Both  questions  as  stated  must  be  answered 
in  the  negative  and  the  decree  of  the  Circuit 
Clourt  of  Appeals  is 

Affirmed. 

McReynolds,  J.,  concurs  in  the  result. 

Holmes,  J.  {dissenting) , — I  suppose  that  a 
patentee  has  no  less  property  in  his  patented 
machine  than  any  other  owner,  and  that  in 
addition  to  keeping  the  machine  to  himself 
the  patent  gives  him  the  further  right  to 
forbid  the  rest  of  the  world  from  making 
others  like  it.  In  short,  for  whatever  motive, 
he  may  keep  his  device  wholly  out  of  use. 
Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.  210  U.  S.  405,  422,  28  S.  Ct.  748, 
52  U.  S.  (L.  ed.)  1122.  So  much  being  un- 
disputed, I  cannot  understand  why  he  may 
not  keep  it  out-  of  use  unless  the  licensee, 
or,  for  the  matter  of  that,  the  buyer,  will 
use  some  unpatented  thing  in  connection 
with  it.  Generally  speaking  the  measure  of 
a  condition  is  the  consequence  of  a  breach, 
and  if  that  consequence  is  one  that  the  owner 
may  impose  unconditionally,  he  may  impose 
it  conditionally  upon  a  certain  event.  Ash- 
ley V.  Ryan,  153  U.  S.  436,  443,  14  S.  Ct 
865,  38  U.  S.  (L.  ed.)  773;  Ohio  v.  DoUison, 
194  U.  S.  445,  449,  24  S.  Ct.  703,  48  U.  S. 
(L.  ed.)  1062;  Non  debet,  cut  f^lus  lieet,  quod 
minus  est  non  lioere.    D.  50,  17,  21. 

[520]  No  doubt  this  principle  might  be  lim- 
ited or  excluded  in  cases  where  the  oonditioa 
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tends  to  bring  about  a  state  of  things  that 
there  is  a  predominant  public  interest  to  pre- 
vent. But  there  is  no  predominant  public 
interest  to  prevent  a  patented  tea  pot  or  film 
feeder  from  being  kept  from  the  public,  be- 
cause, as  I  have  said,  the  patentee  may  keep 
them  tied  up  at  will  while  his  patent  lasts. 
Neither  is  there  any  such  interest  to  prevent 
the  purchase  of  the  tea  or  films,  that  is  made 
the  condition  of  the  use  of  the  machine.  The  ^ 
supposed  contravention  of  public  interest 
sometimes  is  stated  as  an  attempt  to  extend 
the  patent  law  to  unpatented  articles,  which 
of  course  it  is  not,  and  more  accurately  as  a 
possible  domination  to  be  established  by  such 
means.  But  the  domination  is  one  only  to 
the  extent  of  the  desire  for  the  tea  pot  or 
film  feeder,  and  if  the  owner  prefers  to  keep 
the  pot  or  the  feeder  unless  you  will  buy 
his  tea  or  films,  I  cannot  see  in  allowing 
him  the  right  to  do  so  anything  more  than 
an  ordinary  incident  of  ownership,  or  at 
most,  a  consequence  of  the  Paper  Bag  Case, 
on  which,  as  it  eeems  to  me,  this  case  ought 
to  turn.  See  Grant  v.  Raymond,  6  Pet.  21S, 
242,  8  U.  S.  (L.  ed.)  376. 

Not  only  do  I  believe  that  the  rule  that  I 
advocate  is  right  under  the  Paper  Bag  Case, 
but  I  think  that  it  has  become  a  rule  of  prop* 
erty  that  law  and  justice  require  to  be  re* 
tained.  For  fifteen  years,  at  least  since 
Bement  v.  National  Harrow  Co.  186  U.  S. 
70,  88-93,  22  S.  Ct.  747,  48  U.  S.  (L.  ed.) 
1058,  if  not  considerably  earlier,  the  public 
has  been  encouraged  by  this  court  to  believe 
that  the  law  is  as  it  was  laid  down  in  Heaton- 
Button  Fastener  Co.  v.  Eureka  Specialty  Co. 
77  Fed.  288,  26  C.  C.  A.  267,  35  L.R.A.  728, 
and  numerous  other  decisions  of  the  lower 
courts.  I  believe  that  many  and  important 
transactions  have  taken  place  on  the  faith 
of  those  decisions,  and  that  for  that  reason 
as  well  as  for  the  first  that  I  have  given,  the 
rule  last  announced  in  Henry  v.  A.  B.  Dick 
Co.  224  U.  S.  1,  Ann.  Cas.  1913D  880,  32 
S.  Ct.  364,  56  U.  S.  (L.  ed.)  645,  should  be 
maintained. 

I  will  add  for  its  bearing  upon  Straus  v. 
Victor  Talking  [52t]  Mach.  Co.  243  U.  S. 
400,  that  a  conditional  sale  retaining  the 
title  until  a  future  event  after  delivery,  has 
been  decided  to  be  lawful  again  and  again 
by  this  court.  Bailey  v.  Baker  Ice  Mach. 
Co.  239  U.  S.  268,  272,  36  S.  Ct.  50,  60 
U.  S.  (L.  ed.)  275.  I  confine  myself  to 
expressing  my  views  upon  the  general  and 
important  questions  upon  which  I  have  the 
misfortune  to  differ  from  the  majority  of  the 
court.  I  leave  on  one  side  the  question  of 
the  effect  of  the  Clayton  Act,  as  the  court 
has  done,  and  also  what  I  might  think  if  the 
Paper  Bag  Case  were  not  upheld,  or  if  the 
question  were  upon  the  effect  of  a  combina- 
tion of  patents  such  as  to  be  contrary  to  the 
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policy  that  I  am  bound  to  accept  from  the 
Congress  of  the  United  States. 

McKenna  and  Van  Devanter,  JJ.,  concur  in 
this  dissent. 


NOTE. 

The  reported  case,  overruling  Henry  y.  A. 
B.  Dick  Co.  Ann.  Cas.  1913D  880,  holds  that 
the  patentee  of  an  article  may  not,  by  a 
notice  attached  thereto,  restrict  the  use  there- 
of by  a  vendee  with  respect  to  materials  or 
accessories  which  are  necessary  to, its  use  but 
are  not  covered  by  the  patent,  by  requiring 
them  to  be  of  a  particular  kind  or  to  be 
obtained  from  a  specified  source.  The  right 
of  the  vendor  of  a  patented  commodity  to 
restrict  the  price  on  a  resale  by  the  vendee 
is  discussed  in  the  note  to  U.  S.  v.  Kellogg 
Toasted  Corn  Flakes  Co.  Ann.  Cas.  1016A  7& 
See  also  Straus  t.  Victor  Talking  Machine 
Co.  reported  in  full  ante,  this  Tolume,  at 
page  055. 
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Common  Iaw  —  Adoption  —  Wkat  la 
Imelnded. 

Bums'  Ann.  St.  1914,  §  236,  adopting  all 
rules  of  the  common  law  of  England  in  force 
in  the  year  1607,  does  not  bind  the  court  to 
follow  an  English  decision  within  the  period 
named  if  such  decision  is  unreasonable  and 
unsuitable  to  American  institutions,  as  the 
theory  of  the  adopted  system  is  that  the  law 
consists,  not  in  the  actual  rules  enforced  by 
the  decisions  of  the  courts,  but  only  in  the 
principles  from  which  these  rules  flow. 

[See  note  at  end  of  this  case.] 

Torts  —  Joint  Tortfeasors  —  Unsatis- 
fied Jndgntent  migaiiiimt  One  —  Efleet. 

A  judgment  in  which  execution  has  been 
returned  nulla  bona  against  one  joint  tort- 
feasor is  not  a  bar  to  an  action  against  the 
other  tortfeasor. 

Appeal  from  Superior  Court,  Marion 
county:   Obbison,  Judge. 

Action  by  Anna  Ketelson,  plaintiff,  against 
Fred  D.  Stilz  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  Trans- 
ferred from  Appellate  Court.  The  facts  are 
stated  in  the  opinion.     Revebsed. 
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William  E.  Jeffrey,  L.  Ert  8la<)k  and  E,  E, 
McFerren  for  appellant. 

Hanna  d  Daily  for  appellees. 

[703]  Laiby,  J. — Appellant  brought  this 
action  to  recover  damages  resulting  to  her 
from  an  exchange  of  a  piece  of  real  estate  for 
real  estate  owned  by  one  McCleay,  which 
damages  were  alleged  to  have  been  occasioned 
by  the  fraud  of  appellees.  It  appears  from 
the  allegations  of  the  complaint  that  appel- 
lees were  real  estate  agents  and  that  as  such 
they  sold  to  appellant  a  piece  of  property 
assuring  her  at  the  time  that  in  case  she  de- 
sired to  dispose  of  it  they  would  assist  her 
without  charge.  Appellant  afterward  con- 
sulted appellees  with  reference  to  the  dis- 
position of  the  property  and  was  informed 
that  they  represented  McCleay  who  owned  a 
desirable  rental  property,  and  they  advised 
her  to  exchange  her  property  for  that  owned 
by  McCleay.  Appellant  alleges  that  she  made 
the  exchange  upon  the  advice  of  appellees, 
the  negotiations  being  conducted  by  them, 
and  that  during  these  negotiations  they  made 
false  and  fraudulent  representations  as  to 
the  character,  condition  and  value  of  the  Mc- 
Cleay property,  which  resulted  in  damage  to 
appellant,  and  which  form  the  basis  of  this 
action.  The  sufficiency  of  the  complaint  is 
not  questioned  on  appeal.  Appellees  filed  an 
affirmative  answer  to  the  complaint,  which 
was  held  good  as  against  a  demurrer  for  want 
of  facts.  To  this  answer  appellant  filed  an 
affirmative  reply  to  which  a  demurrer -was  ad- 
dressed by  appellees  and  sustained  by  the- 
court.  The  rulings  of  the  court  [704]  in 
passing  upon  these  demurrers  are  assigned 
as  error. 

Only  a  single  question  is  presented.  From 
these  pleadings,  it  appears  that  prior  to  the 
commencement  of  this  action  appellant  sued 
McCleay,  the  owner  of  the  real  estate  for 
which  she  exchanged  her  property,  and  re- 
covered a  judgment  based  upon  fraudulent 
representations  made  by  him  in  the  same 
transaction  with  reference  to  the  exchange 
of  the  same  property.  It  further  appears 
that  appellant  caused  an  execution  to  be 
issued  against  McCleay  on  this  judgment, 
which  execution  was  returned  nulla  bona. 
Under  the  facts  thus  shown,  appellees  take 
the  position  that  McCleay  was  a  joint  tort- 
feasor with  them  and  that  the  recovery  of  a 
judgment  against  him  for  the  tort  for  which 
all  were  jointly  and  severally  liable  and  the 
issue  of  an  execution  thereon,  operated  to 
release  the  other  tortfeasors  from  liability. 
By  its  rulings,  the  trial  court  sustained  the 
position  of  appellees.  Appellant  takes  the 
position  that  she  is  entitled  to  one  satisfac^ 
tion  of  her  demand,  that  she  has  a  right  to 
sue  all,  either  jointly  or  separately,  and  that 
nothing  short  of  a  satisfaction,  release  or  dis- 


charge of  her  claim  in  favor  of  one  of  the 
joint  tortfeasors  will  operate  as  a  release  to 
the  others. 

It  seems  to  be  well-settled  law  in  England 
since  the  case  of  Brown  v.  Wootton  (1606i 
4  Cro.  Jac.  73,  Yelv.  67,  that  a  judgment 
against  one  tortfeasor  may  be  pleaded  in  bar 
of  an  action  for  the  same  cause  brought 
against  another  as  a  joint  tortfeasor,  with- 
out averring  satisfaction  of  the  judgment. 
Buckland  v.  Johnson  (1854)  15  C.  B.  145, 
80  E.  C.  L.  145;  Brinsmead  v.  Harrison 
(1872)  L.  R.  7  C.  P.  5-17,  41  L.  J.  C.  PI.  190. 

Appellees  assert  that  the  doctrine  an- 
nounced in  Brown  v.  Wootton,  supra,  was 
the  common  law  of  England  at  the  time  of 
the  settlement  of  Jamestown,  [705]  that  our 
code  adopts  the  common  law  of  England  at 
that  date,  as  the  common  law  of  Indiana  and 
that  the  courts  of  this  State  are  therebv 
bound  to  follow  the  law  as  announced  in  that 
case.  §  236  Burns  1914,  §  236  R.  S.  1881. 
While  it  is  true  that  the  section  of  the  stat- 
ute pointed  out  makes  the  common  law  of 
England  the  common  law  of  Indiana,  and 
that  the  case  of  Brown  v.  Wootton,  supra,  de- 
clares the  law  to  be  in  accordance  with  the 
principle  asserted  by  appellees,  we  cannot 
subscribe  to  the  proposition  that  we  are 
bound  to  accept  the  rule  announced  by  the 
decision  relied  on  and  the  cases  cited  in  sup- 
port thereof  as  being  a  part  of  the  common 
law  as  the  term  ^'common  law  of  England'* 
is  used  in  the  statute  referred  to.  It  is  ap- 
pellees' position  that  by  virtue  of  the  stat- 
ute all  rules  of  the  common  law  of  England 
in  the  year  1607,  are,  except  as  otherwise 
provided,  in  full  force  in  this  State,  and  that 
in  determining  what  such  rules  were  we  must 
look  to  the  ruling  decisions  rendered  by  the 
English  courts  up  to  that  time.  Appellees 
misinterpret  the  statute  in  question  as  to 
the  meaning  of  the  term  common  law  as  there- 
in used,  and  also  as  to  the  application  of 
the  specific  period  therein  designated  to  parts 
of  the  section  other  than  that  to  which  it 
was  meant  to  be  applied.  The  section  reads 
in  part  as  follows:  "The  law  governing  this 
State  is  declared  to  be  .  .  .  Fourth.  The 
common  law  of  England,  and  statutes  of  the 
British  Parliament  made  in  aid  thereof  prior 
to  the  reign  of  James  the  First  (excepting 
certain  enactments)  and  which  are  of  a  gen- 
eral nature,  not  local  to  that  kingdom. 
."  As  viewed  by  this  section  of  the 
statute  to  adopt  the  rules  of  the  common 
law  as  announced  and  applied  by  the  courts 
of  England  prior  to  1607,  but  that  the  purpose 
was  to  [706]  adopt  the  general  principles  of 
the  common  law  which  underlie  and  control 
all  rules  of  decision  throughout  all  time,  as 
the  same  were  affected  by  the  acts  of  the 
British  Parliament  passed  in  aid  thereof  pri- 
or to  the  time  mentioned.     Tlie  statute  was 
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declaratory  in  its  nature,  Indiana  being 
carved  out  of  that  portion  of  America  set- 
tled by  the  English  colonies  who  brought  with 
them  the  common  law  at  the  time  the  settle- 
ment was  established,  and  the  statute  of 
Parliament  in  aid  of  the  common  law  were 
to  be  distinguished  from  those  passed  in  dero- 
gation of  it.  Such  acts  were  to  be  distin- 
^uiBhed  also  from  the  acts  of  the  British 
Parliament  passed  after  the  physical  separa- 
tion from  the  mother  country,  after  which 
time  courts  were  to  look  particularly  to 
.American  legislation  and  to  the  reports  of 
American  courts  for  Improvements  and  modi- 
fications  of  the  rules  of  the  common  law. 

The  common  law  of  England  was  derived 
from  the  universal  usage  and  custom  of  the 
early  English  people,  and  is  a  system  of 
jurisprudence  founded  upon  principles  of  jus- 
tice as  it  was  conceived  and  administered  by 
the  English  courts  of  law,  in  contradistinc- 
tion to  the  methods  of  administering  justice 
employed  by  the  courts  of  equity,  and  that 
system  of  jurisprudence  which  formed  the 
basis  of  the  Roman  or  civil  law.  From  this 
common-law  system,  and  from  the  usages, 
customs  and  maxims  upon  which  it  is  found- 
ed, innumerable  rules  and  principles  ema- 
nated, as  the  courts  from  time  to  time  de- 
clared what  they  understood  to  be  the  cor- 
rect law  applicable  to  the  matter  before  them 
and  such  law  was  determined  by  a  system  of 
reasoning  and  of  administering  justice  con- 
sistent with  the  universal  usages,  customs 
and  institutions  of  the  English  people.  The 
common  law  grew  to  be  a  system  of  applying 
to  litigated  instances,  just,  reasonable  and 
consistent  [707]  rules  of  decision,  suitable 
to  the  genius  of  the  people  and  to  their  so- 
cial, political  and  economic  conditions  and 
the  system  once  established  has  never 
changed.  The  rules  so  deduced  from  this 
system,  however,  were  continually  changing 
and  expanding  with  the  progress  of  society 
in  the  application  of  this  system  to  more 
diversified  circumstances  and  under  more  ad- 
vanced periods.  The  common  law  by  its  own 
principles  adapted  itself  to  varying  condi- 
tions and  modified  its  own  rules  so  as  to 
serve  the  ends  of  justice  as  prompted  by  a 
course  of  reasoning  which  was  guided  by 
these  generally  accepted  truths.  One  of  its 
oldest  maxims  was  that  where  the  reason  of 
a  rule  ceased,  the  rule  also  ceased,  and  it 
logically  followed  that  when  it  occurred  to 
the  courts  that  a  particular  rule  had  never 
been  founded  upon  reason,  and  that  no  reason 
existed  in  support  thereof,  that  rule  likewise 
ceased,  and  perhaps  another  sprang  up  in  its 
place  which  was  based  upon  reason  and  jus- 
tice as  then  conceived.  No  rule  of  the  com- 
mon law  could  survive  the  reason  on  w^hich 
it  was  founded.  It  needed  no  statute  to 
change   it   but   abrogated   itself.     People   v. 


V.  STILZ.  907 

lot. 

Randolph  (1855)  2  Park.  Crim.  Cas.  (N.  Y.) 
174;  Metropolitan  Casualty  Ins.  Co.  v.  Clark 
(1011)  146  Wis.  181,  129  N.  W.  1066,  37 
L.R.A.(N.S.)  717;  Beardsley  v.  Hartford 
(1883)  50  Conn.  629,  47  Am.  Rep.  677. 

The  principles  of  the  English  common-law 
system  as  its  theory  assumes  and  its  history 
proves  were  not  applicable  or  suited  to  one 
country  or  condition  of  society  only,  but  on 
the  contrary  by  reason  of  their  properties  of 
expansibility  and  flexibility  their  application 
to  many  became  practicable.  The  adoption 
of  the  common  law  in  the  most  general  terms 
by  the  government  of  any  country  did  not 
necessarily  require  or  admit  of  an  unqualified 
application  of  all  its  rules,  without  regard 
to  local  circumstances  [708]  and  the  then 
present  enlightened  conception  of  reason  and 
justice.  This  system  of  jurisprudence  has 
been  adopted  by  virtue  of  statutory  enact- 
ment by  most  of  the  states  of  the  Union,  but 
according  to  the  prevailing  decisions,  the 
rules  as  declared  by  the  English  courts  at 
one  period  or  another  have  been  controlling 
only  so  far  as  they  were  suited  to  and  in 
harmony  with  the  genius,  spirit  and  objects 
of  American  institutions.  Whether  so-called 
common-law  rules  have  been  followed  strictly 
in  the  several  states  has  depended  upon  the 
extent  to  which  they  have  seemed  reasonable, 
and  for  this  reason  what  are  considered  prop- 
er rules  of  the  common  law  in  one  state  are 
not  necessarily  so  considered  in  another,  and 
likewise  rules  considered  proper  dictations 
of  the  common  law  in  the  eighteenth  century 
are  not  now  so  considered  in  the  twentieth. 
Since  courts  have  had  an  existence  in  Ameri- 
ca, they  have  never  hesitated  to  take  upon 
themselves  the  responsibility  of  saying  what 
are  the  proper  rules  of  the  common  law. 
While  courts  may  properly  refer  to  well- 
known  repositories  of  legal  learning,  to  as- 
certain and.  arrive  at  the  correct  rules  appli- 
cable, and  may  look  to  American  as  well  as 
English  books,  neither  precedents  nor  opinions 
of  judges  can  be  said  with  strict  propriety 
to  be  the  law.  Although  they  are  to  be  re- 
garded as  proper  exponents  of  the  law  as 
adopted,  they  are  to  be  received  merely  as 
evidence  of  the  law  rather  than  as  the  law 
itself.  Rensselaer  Glass  Factory  Co.  v.  Re  id 
(1825)  5  Cow.  (N.  Y.)  584;  Robert  v.  West 
(1854)  15  Ga.  122. 

We  cannot  believe,  then,  that  our  legis- 
lature intended  to  petrify  the  rules  of  the 
common  law  as  declared  by  judicial  decisions 
at  any  one  time  or  period,  and  to  set  them 
up  in  such  unflexible  form  as  to  make  them 
absolute  rules  of  decision  throughout  all 
time.  The  theory  of  our  adopted  system  is 
[709]  that  the  law  consists  not  in  the  actual 
rules  enforced  by  the  decisions  of  the  courts, 
but  consists  only  in  the  principles  from  which 
these  rules  flow.     Under  the  section  of  the 
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statute  relied  on  where  there  are  no  govern* 
ing  enactments  of  the  legislature,  the  courte 
of  this  State  are  in  all  matters  coming  before 
them,  to  endeavor  to  administer  justice  ac- 
cording to  the  promptings  of  reason  and  com- 
mon sense,  which  are  the  cardinal  principles 
of  the  common  law,  and  they  are  not  to  ac- 
cept blindly  the  decisions  of  the  English 
courts  of  any  particular  time  or  period  with- 
out inquiring  as  to  the  reasons  upon  which 
they  rest.  To  do  so  would  be  to  adopt  a 
practice  which  would  be  in  direct  violation 
of  the  theory  of  that  common  law  which  the 
statute  prescribes  we  are  to  follow.  Sayward 
V.  Carlson  (1890)  1  Wash.  29,  23  Pac.  830; 
Kroeger  v.  Twin  Buttes  R.  Co.  (1911)  13 
Ariz.  348,  114  Pac.  553,  and  notes  thereto 
as  reported  in  Ann.  Cas.  1013E  1229;  Clem- 
ent V.  Graham  (1906)  78  Vt.  290,  63  Atl. 
146  and  notes  thereto  as  reported  in  Ann. 
Cas.  1913E  1208.  In  view  of  what  has  been 
said  this  court  does  not  feel  called  upon  to 
adopt  the  rule  as  announced  in  Brown  v. 
Wootton,  supra,  and  the  later  English  cases. 

Only  one  state,  Virginia,  is  fully  commit- 
ted to  the  English  rule.  The  decisions  of 
Rhode  Island  and  Pennsylvania  at  one  time 
seemed  to  follow  it,  but  the  later  decisions 
of  these  states  on  the  subject  are  more  in 
conformity  with  the  American  doctrine.  The 
overwhelming  weight  of  authority  in  this 
country  is  to  the  effect  that  nothing  short  of 
a  full  satisfaction  or  its  equivalent  can  make 
good  a  plea  of  former  judgment  in  tort,  of- 
fered in  bar  of  an  action  against  a  joint  tort- 
feasor who  was  not  a  party  to  the  first  judg- 
ment. The  cases  from  the  various  states  are 
collected  in  a  note  to  the  case  of  Blackman 
V.  Simpson  (1899)  120  [710]  Mich.  377,  79 
N.  W.  673,  as  reported  in  58  L.R.A.  410. 
Some  cases  hold  that  joint  tortfeasors  may 
be  sued  jointly  or  severally  at  the  option  of 
the  plaintiff;  and  that,  if  each  be  sued  sep- 
arately such  suits  may  be  pursued  to  final 
judgment;  but  that  having  obtained  judg- 
ment, plaintiff  must  elect  as  against  whom 
he  will  take  out  an  execution;  and  that  when 
he  takes  execution  against  one  judgment  de- 
fendant, he  must  enter  a  perpetual  stay  of 
execution  as  to  each  of  the  other  judgments. 
This  rule  seems  to  have  been  announced  in 
the  early  decisions  of  this  State.  Davis  v. 
Scott  (1822)  1  Blackf.  (Ind.)  169;  Allen  v. 
Wheatley  (1834)  3  Blackf.  (Ind.)  •332; 
Fleming  v.  McDonald  (1875)  50  Ind.  278, 
10  Am.  Rep.  711;  Ashcraft  v.  Knoblock 
(1896)   146  Ind.  169,  45  N.  E.  69. 

The  case  of  Davis  v.  Scott,  supra,  consists 
•of  only  three  lines  in  which  it  is  stated  that 
a  plea  of  former  recovery  and  execution 
against  a  joint  tortfeasor  is  a  good  plea  in 
bar  to  an  action  for  asBault  and  battery  and 
false  imprisonment.  This  case  seems  to  have 
been    followed    in    the    other    Indiana    cases 


cited  above  in  which  the  rule  is  more  fully 
stated.  Thifl  rule  seems  to  be  a  kind  of  a 
compromise  between  the  English  rule  and  the 
rule  adopted  by  the  weight  of  authority  in 
this  country.  It  is  everywhere  recognized 
that  an  injury  caused  by  the  joint  wrong' 
of  two  or  more  parties  gives  rise  to  but  a 
single  cause  of  action  and  that,  while  each 
of  the  wrongdoers  is  severally  liable  for  the 
whole  damage,  the  plaintiff  is  entitled  to 
only  a  single  satisfaction.  A  release  to  one 
of  several  joint  tortfeasors  or  the  receipt  of 
satisfaction  from  one,  operates  in  favor  of 
all,  and  so  if  a  judgment  taken  against  one 
is  fully  satisfied  all  are  released. 

The  rule  adopted  by  the  majority  of  Amer- 
ican courts  commends  itself  to  the  judgment 
of  this  [711]  court.  It  seems  reasonable  to 
hold  that  the  injured  party  should  be  en- 
titled to  one  compensation  and  no  good  rea- 
son has  been  suggested  to  shov  why  an 
ineffectual  attempt  to  collect  a  judgment  ren- 
dered against  one  of  several  joint  tortfeasor? 
should  operate  to  bar  further  proceedings 
against  another  who  is  jointly  liable.  An 
eminent  text  writer  in  discussing  this  ques- 
tion says:  "A  few  .  .  .  cases  .  .  . 
decide  that  the  mere  issuing  of  an  execution 
is  a  conclusive  election  to  consider  the  de- 
fendant as  exclusively  responsible.  But  a 
majority  of  them  (the  American  cases)  dis- 
countenances this  manifest  absurdity.  .  .  . 
How  vain  and  elusive  the  law  must  be  which 
declares  the  right  of  an  injured  party  to  pro- 
ceed severally  against  every  person  concerned 
in  committing  an  injury,  which  sustains  him 
until  the  liability  of  every  wrongdoer  i& 
severally  determined,  and  evidenced  by  a  final 
judgment;  and  which,  after  thus  'holding  the 
word  of  promise  to  his  ear  breaks  it  to  his 
hope,'  by  forbidding  him  to  attempt  the  exe- 
cution of  either  judgment,  upon  penalty  of 
releasing  all  the  others."  1  Freeman,  Judg- 
ments §  236. 

The  court  feels  constrained  to  disapprove 
of  the  rule  announced  in  the  case  of  Davis  v. 
Scott,  supra,  and  the  other  cases  which  fol- 
low it;  and  to  adopt  the  rule  which  is  fol- 
lowed by  a  majority  of  the  courts  o!  this 
country.  The  latter  rule  seems  to  be  more 
consistent  with  reason  and  better  ada'pted  to 
meet  the  ends  of  justice. 

The  judgment  is  reversed  with  instructions 
to  sustain  the  demurrer  to  appellee's  second 
paragraph  of  answer. 

Cox,  J.,  dissents. 

Rehearing  denied  May  12,  1916. 


NOTE. 

Wbat  the  "Common  Law**  Includes.** 


Introductorv,  969. 
English  Decisions,  969. 


KSTELSSN 

18k  Ind, 

EngKsh  Statutes; 

Statutes  Adopted  Prior  to  Settlement  of 

America,  970. 
Statutes   Adopted    After    Settlement   of 
America,  971« 
Christianity,  971. 
Law  Merchant,  971.  \ 


IfUroductorU" 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  generally  the  scope  of 
the  common  law.  The  earlier  cases  covering 
this  subject  are  collected  in  the  note  to  Clem- 
ent v.  Graham,  Ann.  Cas.  1913E  1208.  Cases 
dealing  with  the  extent  to  which  the  com- 
mon law  has  been  adopted  in  the  various 
jurisdictions  are  collected  in  the  notes  to 
Kroeger  v.  Twin  Buttes  B.  Co.  Ann.  Cas. 
1013E  1229,  and  Ingram-Dekle  Lumber  Co. 
V.  Geiger,  reported  post,  this  volume,  at  page 
971.  For  a  discussion  of  the  adoption  of  the 
common  law  in  relation  to  crimes,  see  the 
notes  to  Nider  v.  Com.  Ann.  Cas.  1913E  1246, 
and  State  v.  District  Court,  reported  post, 
this  volume,  at  page  985. 

"The  comon  law  consists  of  those  principles 
and  rules  of  action  which  have  been  from 
time  to  time  adopted  and  acted  upon  by  the 
courts  when  administering  justice  in  cases 
not  governed  by  any  written  law,  arising  out 
of  the  private  disputes  of  individuals.  The 
common  law  thus  brought  into  existence, 
while,  in  most  respects,  the  'soul  of  reason,' 
is  not  always  arrived  at  by  an  application 
of  the  rules  of  logic,  for  its  basis  in  the  last 
analysis  is  nothing  more  nor  less  than  expe- 
diency; .  .  .  and  it  is,  after  all,  but  'the 
product  of  experience  of  time,  and  the  neces- 
sities of  men  living  under  a  form  of  govern- 
ment.' .  .  .  It  is  not  unchangeable,  and 
no  one  will  contend  that  it  is  complete  and 
perfect,  though  it  has  been  and  always  will 
be  'in  constant  process  of  improvement  by 
means  of  the  decisions  of  the  courts  in  all 
common-law  jurisdictions,'  .  .  .  and  'at 
any  given  time  pretty  nearly  corresponds,  so 
far  as  it  goes,  with  what  is  then  understood 
to  be  convenient.' "  Yazoo,  etc.  R.  Co.  v. 
Scott,  108  Miss.  871,  67  So.  491,  L.R.A.1915E 
239. 

In  Hageman  v.  Vanderdoes,  15  Ariz.  312, 
Ann.  Cas.  1915D  1197,  138  Pac.  1053,  L.R.A. 
1915A  491,  it  was  said:  ''It  is  argued  that 
a  cardinal  rule  of  the  common  law  is  that 
when  the  reasons  for  the  rule  have  ceased, 
the  rule  itself  ceases,  and  without  doubt  such 
is  the  common  law.  That  is  only  another 
way  to  express  the  elasticity  of  that  great 
system  of  laws.  That  rule  presupposes  that 
another  rule  was  in  force  and  was  the  com- 
mon law  at  one  time,  but  those  conditions 
have  changed  by  legislation,  by  established 
custom,  or  from  other  causes,  so  that  the 
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reasons  for  the  establishment  of  the  given 
rule  are  no  longer  in  existence^  and  as  a 
consequence  such  rule  no  longer  exists." 

So  in  Welder  v.  State  (Tex.)  196  S.  W.  868, 
the  court  said:  "The  common  law,  as  has 
been  aptly  said,  is  a  system  of  principles, 
and  not  a  collection  of  arbitrary  rules.  The 
common  law  claims  to  be  the  perfection  of 
reason,  and  it  is  one  of  its  maxims  that  where 
the  reason  ceases  the  law  ceases;  or,  as  ap- 
plied to  this  country,  it  may  be  said  that 
where  the  reason  never  existed  the  law  never 
existed.  The  reason  why  no  streams  were 
classed  as  navigable  in  England,  except  those 
in  which  the  tide  ebbed  and  flowed,  was  that 
no  others  in  that  country  were  navigable  in 
fact.  But  it  is  absurd  to  apply  this  test*  to 
such  rivers  as  the  Mississippi,  the  Missouri, 
and  the  Ohio." 

And  see  the  reported  case. 

English  DecMons, 

The  English  decisions,  prior  to  the  adop- 
tion of  the  common  law,  interpreting  the  com- 
mon-law rules  and  doctrines  as  then  in  exist- 
ence are  looked  on  by  some  of  the  American 
courts  as  laying  down  a  proper  construction 
of  the  law  as  it  existed  at  the  time  the  de- 
cisions were  made,  but  they  are  not  accept- 
ed as  binding  on  the  American  courts.  They 
are. taken  rather  in  the  light  of  evidence  as 
to  what  the  law  was  at  the  time  they  were 
rendered.  Thus  in  the  case  of  In  re  Heaton, 
89  Vt.  550,  96  Atl.  21,  L.R.A.1916D  201,  it  was 
said:  ''It  is  claimed  that  the  English  rule  is 
binding  upon  us  by  virtue  of  P.  S.  1221,  by 
which  so  much  of  the  common  law  of  England 
as  is  applicable  to  the  local  situation  and  cir- 
cumstances is  adopted  as  the  law  of  this  state. 
The  question  as  to  the  binding  effect  of  the 
decisions  of  the  courts  of  England  in  cases 
arising  here  requiring  the  application  of 
common-law  principles  is  for  the  first  time 
presented  to  this  court.  The  question  has 
arisen  in  some  of  the  other  states,  most  of 
which  have  statutes  adopting  the  common  law 
that  are  similar  to  ours.  Some  courts  hold 
to  the  view  that  the  common  law  thus  adopt- 
ed is  identical  with  the  decisions  of  the 
courts;  or,  in  other  words,  they  regard  the 
common  law  of  England  as  what  the  English 
courts  make  it.  The  predominating  view, 
however,  is  that  precedents  do  not  constitute 
the  common  law  but  only  serve  to  illustrate 
its  principles;  that  statutes  adopting  it  do 
not  require  adherence  to  the  decisions  of  the 
court  of  England  even  prior  to  the  separation 
of  the  colonies,  in  case  the  court  considers 
subsequent  decisions,  either  in  England  or 
America,  better  expositions  of  the  general 
principles  of  the  common  law.  TTiis  view  ac- 
cepts what  Sir  Frederick  Pollock  has  called 
'the  immemorial  and  yet  freshly  growing 
fabric  of  the  common  law'  as  the  guide,  and 
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not  the  decision  of  any  particular  court  at 
any  particular  time.  Whether  our  statute 
makes  the  decisions  of  the  English  courts 
controlling  or  leaves  the  courts  at  liberty  to 
decide  for  themselves  the  principle  of  law 
applicable  to  the  particular  case  depends  upon 
the  intention  of  the  legislature  to  be  gathered 
from  the  statute  of  adoption  read  in  the  light 
of  surrounding  circumstances.  Followed  to 
its  logical  conclusion  the  view  that  the  com- 
mon law  is  what  the  English  courts  make  it 
compels  one  of  two  results.  Either  we  must 
abide  the  time  that  the  courts  of  England  see 
fit  to  modify  their  rules  of  law  to  meet  chang- 
ing conditions  and  circumstances  or  we  must 
regard  the  common  law  as  inflexible,  depend- 
ing upon  the  rule  of  decision  prevailing  in 
England  at  the  time  of  its  adoption  here.  It 
is  clear  that  our  legislature  did  not  intend 
either  result,  as  both  are  inconsistent  with 
the  due  administration  of  justice.  The  found- 
ers of  the  state  were  not  unmindful  of  the 
necessity  for  a  system  of  laws  that  would 
readily  adapt  themselves  to  the  changing 
conditions  of  societv,  while  the  effect  of  the 
statute  claimed  by  the  appellant  would  eith- 
er petrify  the  common  law  as  embodied  in 
the  decisions  of  the  English  courts  at  the 
time  of  the  separation,  or  would  require  the 
courts  to  administer  the  common  law 
blindly  in  accordance '  with  decisions  of  the 
courts  of  the  country  of  which  they  had 
recently  declared  their  independence.  The 
construction  we  give  to  the  statute  is  sup- 
ported by-  the  original  statute  of  adoption 
enacted  in  1779  by  which  it  was  provided 
*that  the  common  law  as  generally  practiced 
and  understood  in  the  New  England  States  be, 
and  is  hereby  established  as  the  common  law 
of, this  state.*"    And  see  the  reported  case. 

But  in  New  York  it  has  been  held  that  the 
decisions  of  the  Privy  Council  prior  to  the 
revolution  were  absolutely  binding  on  the 
New  York  courts.  Thus  in  Matter  of  Easton, 
84  Misc.  1,  145  N.  Y.  S.  373,  it  was  said:  "In 
England  the  decisions  of  the  Privy  Council 
always  have  been  of  limited  authority.  .  .  . 
But  in  New  York  they  are  of  plenary  au- 
thor itv  if  decided  before  tlie  Revolution,  as 
that  tribunal  or  its  predecessor,  the  King  in 
Council,  was  long  the  original  Court  of  Ap- 
peal from  this  province,  and  its  decisions 
were  consequently  conclusive  in  New  York. 
Tlie  importance  to  our  common  law  of  such 
decisions  on  appeals  is  emphasized,  if  we  re- 
member that  at  one  time  the  great  Lord 
Mansfield,  then  ^Ir.  Murray,  was  the  agent 
of  New  York  and  often  argued  such  appeals 
before  the  council.  While  these  early  ap- 
peals from  New  York  are  not  generally  re- 
portetl,  tlie  records  on  appeal  are  extant  and 
at  one  time  I  was  tolerably  familiar  with 
them,  as  T  early  recognized  their  great  import- 
ance   to    questions    affecting    the    particular 


jurisprudence     of     {his     ancient     common- 
wealth." 

But  decisions  of  the  English  courts  ren- 
dered after  the  Revolution  form  no  part  of 
the  common  law  of  the  American  states.  In 
Matter  of  Borden,  95  Misc.  443,  159  N.  Y.  S. 
346,  it  was  said:  "In  the  country  of  the 
original  common  law  of  English-speaking 
peoples,  the  particulars  of  good  will  are  in- 
separably associated  with  the  Chancellorship 
of  Lord  Eld  on.  As  Lord  Eldon  came  too  late 
in  the  history  of  equity  jurisprudence  to  be- 
long to  our  political  hierarchy,  the  doctrines 
of  that  distinguished  judge  do  not  form  part 
of  our  jurisprudence.  Good  will  is  one  of 
the  matters  ,  which  our  post-revolutionary 
courts  are  free  to  develop  for  themselves 
without  reference  to  the  authority  of  tlie 
older  common-law  courts.  In  this  department 
of  our  law,  the  late  English  adjudications 
have  no  force." 

However,  as  was  said  in  the  case  of  Matter 
of  Gibbs,  96  Misc.  537,  160  N.  Y.  S.  686: 
"While  decisions  of  the  English  courts  subse- 
quent to  1776  are  not  a  part  of  our  common 
law,  made  binding  by  constitutional  limita- 
tion, they  are  often  extremely  persnasive  in 
the  absence  of  the  determinations  of  our  own 
courts." 

English  Statutes, 

Statutes  Adopted  Pbiob  to  Settlement  or 

America. 

Tliose  English  statutes  which  were'^opted 
prior  to  the  settlement  of  America  and  which 
were  not  inconsistent  with  American  institu- 
tions and  government  constitute  a  part  of 
the  common  law  of  the  states  of  the  United 
States  in  which  the  common  law  obtains. 
Thus  in  State  v.  Home  Brewing  Co.  182  Ind. 
75,  105  X.  E.  909,  it  was  said:  "The  com- 
mon law  of  this  state  as  it  has  alwavs  ex- 
isted  here  by  legislative  adoption  is  the  com- 
mon law  of  England  and  English  statutes  of 
a  general  nature  and  not  local  to  that  king- 
dom, in  aid  thereof,  as  it  was  prior  to  the 
fourth  year  of  the  reign  of  James  I  (1607), 
with  certain  named  exceptions  and  when  not 
inconsistent  with  our  state  or  federal  con- 
stitutions or  statutes.  It  was  first  so  adopt- 
ed from  Virginia  by  the  governor  and  judges 
of  the  Northwest  Territory  and  has  since  been 
so  declared  by  subsequent  legislative  bodies 
of  the  state." " 

But  in  the  case  of  In  re  Kimberley,  24 J^ 
Pa.  St.  483,  95  Atl.  86,  it  was  said:  '  "The 
statute  of  43  Elizabeth,  ch.  4,  which  by  its 
preamble  enumerates  certain  charitable  pur- 
poses, is  the  usual  test  in  the  English  courts, 
but  this  act  is  not  in  force  as  a  statute  in 
Pennsylvania;  its  principles,  however,  are  a 
part  of  our  common  law,  and  aid  in  deter- 
mining what  is  a  charity  in  our  courts.**^ 
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However  where  the  statutes  are  inapplica- 
ble to  the  circumstances  and  conditions  of 
American  life  they  do  not  constitute  a  part 
of  the  common  law  even  though  they  were 
adopted  prior  to  the  settlement  of  America. 
Thus,  holding  that  the  statute  of  32  Henry 
VIIT,  (c.  9)  prohibiting  under  prescribed 
penalties  the  buying  or  selling  of  any  pre- 
tended right  or  title  to  land,  unless  the 
vendor  was  in  actual  possession  of  the  land 
in  question  of  the  reversion  or  remainder,  was 
not  a  part  of  the  common  law  of  New  Mexico, 
the  eourt  in  Gurule  v.  Duran,  20  N.  M.  348, 
149  Pac.  302,  L.R. A.1915F  648,  said :  "While 
the  territorial  legislature,  in  1876  (C.  L.  1807, 
§  2871),  provided  that  *in  all  the  courts 
in  this  territory  the  common  law  as  recognized 
in  the  United  States  of  America,  shall  be  the 
rule  of  practice  and  decision,'  and  the  terri- 
torial Supreme  Court  held  that  the  effect  of 
this  statute  was  to  ingraft  upon  our  system 
of  jurisprudence  the  common  law,  or  lex  non 
scripta,  and  such  British  statutes  of  a  gener- 
al nature  not  local  to  that  kingdom,  nor  in 
conflict  with  the  Constitution  or  laws  of  the 
United  States  or  the  territory,  which  were  in 
force  at  the  time  of  our  separation  from  the 
mother  country  (Browning  v.  Browning,  3 
N.  M.  659,  9  Pac.  677),  it  further  held  that 
only  so  much  of  the  common  law  was  adopt- 
ed as  was  applicable  to  our  conditions  and 
circumstances.  This  construction  of  the 
statute  quoted  has  been  consistently  adhered 
to  for  almost  thirty  years.  Any  'other  con- 
struction would  have  resulted  in  intolerable 
confusion  and  hardship,  nor  could  it  be  prop- 
erlv  assumed  that  it  was  the  intention  of  the 
legislature  to  adopt  all  the  common  law  of 
England  which  was  in  force  at  the  time  of  our 
independence,  for  we  were  living  under  a 
different  form  of  government,  with  vastly 
different  conditions  surrounding  our  people. 
Naturally  the  courts  held  that  only  such  part 
of  the  common  law  as  was  applicable  to  the 
changed  condition  and  circumstances  under 
which  we  lived  was  adopted  and  in  force 
here." 

Applying  the  rule  heretofore  stated,  the 
following  English  statutes  have  been  held  to 
be  in  force: 

—the  statMte  of  13  Elizabeth  declaring 
void  conveyances  made  with  intent  to  hinder, 
delay  or  defraud  creditors.  Dee  v.  Foster,  21 
Hawaii  1,  Ann.  Cas.  1914C  973;  Ahem  v. 
McGlinchy,  112  Me.  58,  90  Atl.  700,  52  L.R.A. 
(X.8.)  885;  Allen  v.  Kane,  79  Wash.  248, 
140  Pac.  534 ; 

— the  statute  of  uses,  43  Elizabeth  (ch.  4). 
Strother  v.  Barrow,  246  Mo.  241,  151  S.  W. 
9G0. 

Statutes  Adopted  After  Settlement  op 

America. 

In  many  jurisdictions  statutes  passed  after 
the  settlement   of   America   have  been   held 


not  to  be  in  force.  Tliis  rule  has  been  ap- 
plied to  the  following  statutes: 

— the  statute  of  25  Geo.  II,  allowing  at- 
testing witnesses  with  an  interest  under  a 
will  to  testify  as  to  its  execution  but  declar- 
ing such  interest  to  be  nullified  and  void. 
Hudson  V.  Flood,  6  Boyce  (Del.)  450,  94 
Atl.  760; 

— the  statutes  of  4  and  5  William  and 
Mary  (c.  18),  and  9  Anne  (c.  20),  relating 
to  informations  in  the  nature  of  quo  warran- 
to. State.  V.  Home  Brewing  Co.  182  Ind.  75, 
105  N.  E.  909. 

However,  in  one  recent  case  an  English 
statute  enacted  after  the  settlement  of  Ameri- 
ca but  before  the  Bevolution  was  held  to  con- 
stitute a  part  of  the  common  law.  See  State 
V.  Tularosa  Community  Ditch,  19  N.  M.  352, 
143  Pac.  207,  wherein  the  statute  of  9  Anne 
(c.  20),  A.  D.  1710,  relating  to  informations 
in  the  nature  of  quo  warranto  was  held  to 
be  a  part  of  the  common  law  of  New  Mexico. 

Christianity, 

While  no  decision  was  made  directly  on 
the  point,  the  aphorism  that  Christianity  is 
a  part  of  the  common  law  was  discussed  at 
considerable  length  by  the  English  House  of 
Lords  in  Bowman  v.  Secular  Society  [1917] 
A.  C.  400,  Ann.  Cas.  1917D  761. 

Law  Merchant, 

The  law  merchant  has  always  been  recog- 
nized as  a  part  of  the  common  law  of  England 
and  it  is  included  in  the  common  law  of  those 
states  which  have  adopted  that  system  of  laws. 
McCamant  v.  McCamant  (Tex.)  187  S.  W. 
1096. 


inoram-deki;e  lumber  com- 
pany 

V. 

GEIGEB. 

Florida  Supreme  Court— April  6,  1916. 
71  Fla.  390  {  71  So,  552. 


Master  and  Servant  —  Abrogation  of 
Fellow-servant  Doctrine  —  Rail- 
roads. 

A  corporation  or  company  engaged  in  the 
operation  of  a  sawmill,  and  as  an  incident 
to  such  business  operates  a  steam  railroad 
about  six  or  seven  miles  long,  commonly 
known  as  a  log  road,  is  not  "a  railroad  com- 
panv"  within  the  terms  and  meaning  of  sec- 
tions 3148,  3149  and  3150  of  the  General 
Statutes  of  1906. 

[See  8  Ann.  Cas.  1086;  Ann.  Cas.  1912D 
648.] 
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Connon  Iaw  *-  Extent  o<  Adoption. 

The  common  law  is  in  force  in  this  state, 
except  where  it  has  been  modified  by  compe- 
tent governmental  authority. 

[See  note  at  end  of  this  case.] 

Same. 

In  actions  for  the  recovery  of  damages  to 
a  person  or  his  property,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant, 
the  common-law  principle  which  prevents  a 
recovery  of  the  plaintiff's  own  negligence  con- 
tributed proximately  to  his  injuries  has  not 
been  modified  or  changed,  except  as  modified 
by  sections  3148,  3149,  3150,  of  the  General 
Statutes  of  1906,  and  chapter  6521  of  the 
Acts  of  1913. 

[See  note  at  end  of  this  case.] 

Same. 

At  the  common  law  where  the  master  him- 
self has  performed  his  duty,  he  is  not  liable 
to  one  of  his  servants  for  personal  injuries 
received  bv  such  servant  in  the  course  of  his 
employment,  through  the  negligence  of  a  fel- 
low servant  or  coemployee  of  such  servant, 
when  engaged  in  the  same  undertaking  or 
common  work  or  enterprise,  unless  such  fel- 
low servant  or  coemployee  sustains  a  repre- 
sentative relation,  such  as  vice  principal,  to 
the  master.  This  common-law  principle  is  in 
force  in  this  state,  except  as  modified  by 
sections  3148,  3149,  3150,  of  the  General 
Statutes  of  1906,  and  chapter  6521  of  the 
Acts  of  1913. 

[See  note  at  end  of  this  case.] 

Neglisenoe  *-  Pleading  —  Svfileienoy. 

In  actions  for  negligent  injuries  it  may  be 
necessary  to  allege  only  the  relations  between 
the  parties  out  of  which  the  duty  to  avoid 
negligence  arises,  and  the  act  or  omission 
that  proximately  caused  the  injury,  coupled 
with  a  statement  that  such  act  or  omission 
was  negligently  done  or  omitted. 

Pleading  —  Declaration  —  ATem&ent  of 
Ultimate  Faots. 

A  declaration  should  contain  sufficient  alle- 
gations of  all  the  facts  that  are  necessary  to 
state  a  cause  of  action.  As  a  general  rule, 
only  ultimate  facts  need  be  alleged. 

If  aster  and  Servant  —  Aotions  —  Snf- 
flcienoy  of  Averment   of   Negligence. 

In  an  action  whereby  it  is  sought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  the  negligence  of 
a  railroad  company  or  corporation,  a  count 
in  the  declaration  alleging  "that  the  said 
track  and  rails  were  wet,  and  the  said  loco- 
motive engine  and  tender  leaked  in  such  a 
way  the  water  therefrom  fell  upon  the  rails 
of  said  track,  and  the  sand  box  on  said  loco- 
motive engine  was  in  such  a  defective  con- 
dition that  sand  would  not  fall  therefrom 
upon  the  rails  of  said  track  by  reason  where- 
of the  said  locomotive  engine  upon  which 
plaintiff  was  riding  could  not  be  stopped  and 
collided  with  the  said  derailed  locomotive 
engine,"  is  not  demurrable  for  failing  to  al- 
lege the  acts  or  omissions  of  the  defendant 
which  caused  the  plaintiff's  injuries. 


Fellow  Servants  —  Engineer  and  Track 
Repairer. 

Except  as  modified  by  statute,  an  engineer 
and  a  track  repairer,  though  in  different  de- 
partments of  tne  railroad  company,  are  fel- 
low servants  engaged  in  the  same  common 
work  or  enterprise,  and  where  such  track 
repairer,  while  riding  on  the  engine  in  charge 
of  such  engineer  to  the  place  where  such 
track  repairer  has  to  work,  received  injuries 
by  reason  of  the  negligence  of  such  engineer 
in  operating  the  engine,  there  can  be  no  re- 
covery by  the  track  repairer  against  the  rail- 
road company,  the  engineer  not  sustaining  a 
representative  relation,  such  as  vice  princi- 
pal, to  the  defendant  company. 

[See  8  Ann.  Gas.  232;  75  Am.  St.  Bep. 
632.3 

Pleading  —  Variance. 

The  allegata  and  probata  must  meet  and 
correspond,  the  issues  being  made  by  the 
pleadings  to  which  the  proofs  must  be  con- 
fined. There  can  be  no  recovery  upon  a 
cause  of  action,  however  meritorious  it  may 
be,  that  is  in  substance  variant  from  that 
which  is  pleaded  by  the  plaintiff. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Fasco  county: 
RoBLES,  Judge. 

Action  by  J.  A.  Geiger,  plaintiff,  against 
Ingram-Dekie  Lumber  Company,  defendant 
Judgment  for  plaintiff.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Rkvebsed.  . 

MoKa/y^  Withers  d  Phijypa  for  plaintiff  \ji 
error. 

H,  8,  Hampton  and  /.  A.  Hendley  for  de- 
fendant in  error. 

[392]  Shacklefobd,  J. — J.  A.  Geiger  in- 
stituted an  action  at  law  against  the  Ingram- 
Dekle  Lumber  Company,  a  corporation,  for 
the  recovery  of  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  negligence  of  the 
defendant.  The  amended  'declaration  con- 
sists of  two  counts,  the  first  of  which  is  as 
follows : 

"Whereas,  on  the  16th  day  of  September, 
A.  D.  1910,  the  defendant  maintained  and 
operated  a  railroad  known  as  a  log  road  in 
Pasco  County,  State  of  Florida;  and  on  said 
date  plaintiff  was  in  the  employ  of  the  said 
defendant,  and  was  directed  by  defendant, 
with  other  employees  of  said  defendant,  to 
board  a  locomotive  engine  of  the  defendant, 
neither  the  plaintiff  nor  the  said  [393]  em- 
ployees so  directed  to  board  the  said  locomo- 
tive engine  were  employed  on  or  about  any 
locomotive  engines  or  cars  of  defendant,  and 
they  were  directed  to  ride  on  said  locomotive 
engine  to  a  point  on  said  railroad  of  said 
defendant  where   another   locomotive  engine 
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of  the  defendant  had  been  derailed,  and  to 
assist  the  other  said  employees  who  boarded 
said  engine  with  plaintiff  in  placing  the  said 
derailed  locomotive  on  said  railroad  track; 
that  in  consideration  of  the  performances  of 
plaintiflTs  services  in  connection  with  this 
employment  it  became  and  was  the  duty  of 
the  said  defendant  to  use  reasonable  and 
proper  care  to  provide  the  plaintiff  with  a 
reasonably  safe  place  in  which  to  work,  and 
not  to  subject  him  to  any  extraordinary 
hazard  or  risk  in  the  course  of  his  duty  or 
employment,  yet  the  said  defendant  hereto- 
fore, to  wit,  on  the  16th  day  of  September^ 
A.  D.  1910,  not  regarding  its  duty  in  this  be- 
half did  not  use  reasonable  and  proper  care 
to  provide  the  plaintiff  a  reasonably  safe 
place  in  which  to  discharge  his  duties  and 
work,  as  aforesaid,  but  wholly  failed  to  do  so, 
and  to  the  contrary  did 'subject  him  to  ex- 
traordinary risk  and  hazard  in  the  course 
of  his  duty  and  employment  in  this,  to  wit; 
that  the  said  defendant  through  its  agents 
and  employees  in  charge  of  the  operation  of 
said  locomotive  engine  upon  which  the  plain- 
tiff was  then  riding,  so  negligently  operated 
the  same  that  it  collided  with  the  said  ^e^ 
railed  locomotive  engine,  and  just  prior  to 
said  collision  plaintiff  and  the  other  said 
employees,  who  were  employed  on  or  about 
the  said  locomotive  engine,  saw  that  a  colli- 
sion with  said  derailed  locomotive  engine 
could  not  be  avoided,  and  in  order  to  save 
his  life  plaintiff  jumped  from  said  locomo- 
tive engine  upon  which  he  was  riding  and  in 
jumping  therefrom  plaintiff  struck  a  stump 
standing  close  beside  [394]  the  said  track, 
which  caused  his  said  leg  to  be  thrown  back 
on'  the  track,  and  by  reason  thereof  it  was 
smashed  by  the  said  locomotive  engine;  and 
by  reason  thereof  the  muscles  and  boiies  of 
the  plaintiff's  said  leg  were  so  mashed,  torn, 
and  lacerated  that  it  became  necessary  to  am- 
putate plaintilTs  said  leg;  and  the  plaintiff 
was  thereby  permanently  injured,  and  was 
so  greatly  bruised,  broken  and  damaged  in  his 
body  and  limbs  that  he  became  and  was  there- 
by made  sick,  sore  and  lame  and  disordered, 
and  so  remained  for  a  long  space  of  time, 
to  wit;  for  four  months;  that  the  same  will 
and  does  permanently  affect  and  impair  the 
health,  strength  and  activities  of  the  plain- 
tiff, and  that  the  plaintiff  since  the  said 
accident  has  continuously  suffered  great  pain 
of  body  and  anguish  of  mind,  and  by  reason 
of  said  aacident  plaintiff  was  compelled  to 
employ  the  services  of  physicians,  and  was 
forced  to  expend  large  and  divers  sums  of 
money  in  payment  of  the  services  of  said  phy- 
sicians, nurse  hire,  and  for  medicine;  that 
at  the  time  of  the  said  accident  the  plaintiff 
was  forty-one  years  of  age,  and  was  earning 
$2*25  per  day;  and  that  by  reason  of  said 
aceident  the  aaid  plaintiff  is  not  able  or  in 


a  condition  to  earn  a  livelihood;  wherefore 
plaintiff  claims  he  has  sustained  damages  to 
the  amount  of  fifteen  thousand  dollars." 

The  second  count  of  the  declaration  con- 
tains the  allegations  of  the  first  count,  ex- 
cept that  the  negligence  of  the  defendant 
is  particularized  as  follows:  "that  the  said 
track  and  rails  were  wet,  and  the  said  loco- 
motive engine  and  tender  leaked  in  such  a 
way  the  water  therefrom  fell  upon  the  rails 
of  said  track,  and  the  sand  box  on  said  loco- 
motive engine  was  in  such  a  defective  con- 
dition that  sand  would  not  fall  therefrom 
upon  the  rails  of  said  track  [396]  by  reason 
whereof  the  said  locomotive  engine  upon 
which  plaintiff  was  riding  could  not  be 
stopped  and  collided  with  the  said  derailed 
locomotive  engine.'* 

To  this  declaration  the  defendant  inter- 
posed a  demurrer,  setting  forth  certain  sub- 
stantial matters  of  law  to  be  argued  in  sup- 
port of  the  same  separately  as  to  each  count. 
This  demurrer  was  Overruled,  wbereupon  the 
defendant  filed  the  following  pleas: 

''And  now  comes  the  defendant  in  the  above 
entitled  cause  by  its  attorney  and  for  pleas 
to  the  amended  first  and  second  counts  of  the 
declaration  says: 

First.  That  it  is  not  guilty  in  manner 
and  form  as  in  said  counts  is  alleged. 

Second.  That  if  the  plaintiff  was  injured 
in  the  manner  complained  of  in  said  amended 
first  and  second  counts,  the  injury  was  caused 
by  the  neglect  or  default  of  a  fellow  servant 
of  {he  said  plaintiff,  for  which  this  defendant 
is  not  legally  responsible. 

Third.  That  if  the  plaintiff  were  injured 
in  the  respect  complained  of  by  him,  it  was 
due  to  his  own  negligence  in.  recklessly  jump- 
ing from  the  locomotive  and  unnecessarily 
subjecting  himself  to  danger  of  injury. 

Fourth.  That  the  plaintiff  was  not  injured 
through  any  negligence  on  the  part  of  the 
defendant,  but  was  injured  solely  through 
jumping  from  a  moving  locomotive  and  it 
was  not  necessary  for  said  plaintiff  to  expose 
hiniself  to  the  danger  of  injury  from  jump- 
ing from  said  locomotive  as  is  alleged  in  said 
counts  of  said  declaration. 

Fifth.  That  the  plaintiff  voluntarily  en- 
tered upon  the  service  mentioned  in  the  decla- 
ration and  in  so  doing  had  full  knowledge 
of  the  silrroundings  and  the  dangers  ther^f, 
and  thereby  assumed  all  risk  of  injury  inci- 
dent thereto." 

[396]  The  cause  was  submitted  to  a  jury 
upon  the  issues  joined,  with  the  result  that 
a  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  $2,000-00,  upon  which 
judgment  was  entered  and  which  judgment 
the  defendant  has  brought  here  for  review 
and  has  assigned  numerous  errors.  We  shall 
consider  only  such  assignments  as  we  deem 
necessary  for  a  proper  disposition  of  the  ease» 
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Tlie  evidence  establUhes  that  the  defend- 
ant was  engaged  in  the  operation  of  a  sawmill 
and  as  an  incident  to  such  business  owned 
and  operated  a  steam  railroad  about  six  or 
seven  miles  long,  commonly  known  as  a  log 
road.  This  being  true,  it  necessarily  follows 
under  the  decisions  of  this  court  that  the 
defendant  is  not  a  railroad  company  within 
the  terms  and  meaning  of  Sections  3148,  3149 
and  3150  of  the  General  Statutes  of  1906. 
S(?e  Taylor  v.  Prairie  Pebble  Phosphate  Co. 
61  Fla.  455,  54  So.  904,  and  Stearns,  etc. 
Lumber  Co.  v.  Fowler,  58  Fla.  362,  50  So. 
680.  The  right  of  the  plaintiff  to  recover  in 
the  instant  case  must  be  based  upon  the 
common  law  liabilitv  of  the  defendant.  As 
wo  have  several  times  held,  the  common  law 
is  in  force  in  this  State,  except  where  it  has 
been  modified  by  competent  governmental 
authority.  See  Co-operative  Sanitary  Baking 
Co.  V.  Shields,  decided  here  at  the  present 
term,  and  prior  decisions  therein  cited.  We 
also  held  in  this  cited  case,  following  numer- 
ous prior  decisions  of  this  court,  that,  in  ac- 
tions for  the  recovery  of  damages  to  a  person 
or  his  property,  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant,  the 
common  law  principle  which  prevents  a  re- 
covery if  the  plaintiff's  own  negligence  con- 
tributed proximately  to  his  injuries  has  not 
been  modified  or  changed,  except  [397]  as 
modified  by  sections  3148,  3149,  3150  Gen. 
Stats,  of  1906,  and  Chapter  6521  Acta  of 
1913. 

Another  principle  of  the  common  law  wftich 
we  have  had  occasion  frequently  to  announce 
is  that  where  the  master  himself  has  per- 
formed his  duty,  he  is  not  liable  to  one  of  his 
servants  for  personal  injuries  received  by 
such  servant  in  the  course  of  his  employment, 
through  the  negligence  of  a  fellow -servant  or 
co-employee  of  such  servant,  when  engaged 
in  the  same  undertaking  or  common  work  or 
enterprise,  unless  such  fellow-servant  or  co- 
employee  sustains  a  representative  relation, 
such  as  vice-principal,  to  the  master.  Sec 
Coronet  Phosphate  Co.  v.  Jackson,  65  Fla. 
170,  61  So.  318;  Stearns,  etc.  Lumber  Co.  v. 
Fowler,  supra;  Prairie  Pebble  Phosphate  Co. 
V.  Taylor,  64  Fla.  403,  60  So.  114;  Camp  v. 
Hall,  39  Fla.  536,  22  So.  792.  We  held  in 
these  cited  cases,  as  well  as  in  others  both 
prior  and  subsequent,  that  this  connnon  law 
principle  was  in  force  in  this  State,  except 
as  modified  by  the  statutes  above  cited.  As 
we  said  in  Co-operative  Sanitary  Baking  Co. 
V.  Shields,  decided  here  at  the  present  term,  if 
this  common  law  principle  is  to  be  still  fur- 
ther modified,  it  must  be  done  by  the  legisla- 
ture, as  it  is  beyond  the  power  and  province 
of  the  courts. 

We  are  clear  that  the  first  count  of  the 
declaration  is  not  open  to  attack  by  demurrer. 
As  we  have  frequently  held,  "In  actions  for 


negligent  injuries  it  may  be  necessary  to  al- 
lege only  the  relations  between  the  parties 
out  of  which  the  duty  to  avoid  negligence 
arises,  and  the  act  or  omission  that  proxi- 
mately caused  the  injury,  coupled  with  a 
statement  that  such  act  or  omission  was  neg- 
ligently done  or  omitted."  See  Co-operative 
Sanitary  Baking  Co.  v.  Shields,  supra,  and 
authorities  there  cited.  As  we  [398]  have 
also  often  held,  '*A  declaration  should  contain 
sufiicient  allegations  of  all  the  facts  that  are 
necessarv  to  state  a  cause  of  action.  As  a 
general  rule,  only  ultimate  facts  need  be  al- 
leged." Neither  do  we  think  that  the  second 
count  was  demurrable.  See  Seaboard  Air 
Line  Ry.  v.  Rentz,  60  Fla.  429,  54  So.  13; 
Aultman  v.  Atlantic  Coast  Line  R.  Co.  de- 
cided here  at  the  present  term;  Logan  Coal, 
etc.  Co.  v.  Hasty,  68  Fla.  539,  67  So.  72. 

We  now  direct  our  attention  to  the  testi- 
mony adduced.  The  plaintiff  testified  in  his 
own  behalf  as  follows:  ''My  name  is  J.  A. 
Geiger.  I  was  employed  in  the  month  of 
September,  1910,  by  the  Ingram-Dekle  Lum- 
ber Company  and  on  Che  16tli  day  of  Sep- 
tember, 1910,  I  didn't  have  anything  to  do 
with  the  operation  of  their  locomotives  or  log 
trains.  I  was  directed  by  Mr.  Kendrick,  the 
superintendent,  to  proceed  to  where  another 
locomotive  was  derailed  and  assist  in  putting 
it  on  the  track.  At  the  time  I  was  working 
out  on  the  road  keeping  up  track  and  build- 
ing track.  I  was  a  laborer  and  fareman  of 
the  gang.  Mr.  Rivenbark  was  engineer  of  the 
engine  on  which  I  rode  and  I  had  nothing 
to  do  with  tlie  operation  ol  it.  I  had  no  au- 
thority over  Mr.  Kiwnbark  or  the  fireman. 
I  went  out  that  morning  to  take  up  the 
wreck  and  we  started  down  the  hill  and  the 
engine  got  away  from  the  engineer  and  some 
w'ay  got  faster  and  faster  and  when  we  got 
in  about  forty  yards,  something  like  that,  he 
threw  himself  around  right  quick  and  says, 
*Boya,  I  have  done  everything  I  can  do.*  I  was 
sitting  on  the  fireman's  seat  and  the  n^roes 
all  swarmed  to  the  door  and  I  couldn't  get 
out.  There  were  about  sixteen  or  seventeen 
of  us  on  there,  and  when  I  jumped  I  didn't 
know  anything  until  it  was  all  over.  The 
engineer  [399]  jumped  before  I  did.  When 
I  came  to,  I  found  my  right  foot  was  gone. 
Before  we  got  to  the  hill  the  engine  was  not 
running  so  very  fast,  the  engineer  turned 
down  as  he  generally  run  it.  I  saw  they 
put  on  brakes  and  tried  to  stop  the  engine 
after  it  struck  that  hill  and  the  brakes  didn't 
have  a  bit  of  effect  on  the  speed  of  tlie  en- 
gine and  when  the  engineer  turned  and  says, 
'Boys,  I  have  done  every Uiing  I  can,'  and 
jumped  off,  I  jumped  too.  In  falling  or 
jumping  off  the  engine  I  don't  know  if  my 
foot  or  leg  struck  the  stump,  I  don't  know 
anything  about  it  after  I  hit  the  ground. 
When  I  made  my  jump  there  was  a  clear 
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place  there  and  right  over  yonder  a  piece 
there  \«ra8  a  stump  and  when  I  hit  the  ground 
I  didn^t  know  anything  more  for  a  few  min- 
utes and  when  I  came  to  my  foot  was  lying 
back  to  the  track  and  these  four  teeth  (in- 
dicating) was  knocked  out  and  my  head 
busted  around  the  skin  here  about  three 
inches  and  I  was  lying  around  the  stump. 
After  I  was  injured  I  was  taken  to  the  mill 
and  was  carried  to  the  house  and  my  leg 
dressed.  The  company  paid  the  doctor^s  bill. 
I  make  no  claim  against  the  company  for  doc- 
tor's bills.  I  was  forty-one  years  old  at  the 
time  I  was  injured  and  was  earning  two  dol- 
lars and  twenty -five  cents  a  day.  The  com- 
pany paid  for  my  medicine  and  nursing  and 
paid  my  wages  for  a  month  and  a  half  and 
have  paid  me  nothing  since  that  time.  I  was 
in  bed  forty-one  or  forty-two  days  and  I  was 
incapacitated  from  work  live  or  six  months 
and  they  allowed  my  wages  for  a  month  and 
a  half.  I  have  suflfered  pain  from  the  injury 
practically  all  the  time  since  I  was  hurt  and 
am  now  wearing  an  artificial  wood  limb  and 
haven't  been  able  to  earn  what  I  usually 
earned  since.  I  am  riot  able  to  work  as  I  did 
before." 

On  cross-examination,  the  witness  testified : 
**I  had  [400]  been  in  the  employ  of  the  de- 
fendant company  from  January  first  to  Sep- 
tember sixteenth,  a  little  over  nine  months 
up  to  the  time  I  was  hurt.  I  was  employed 
building  and  keeping  up  the  road — ^the  track. 
I  built  and  actually  superintended  the  build- 
ing of  this  particular  track  on  which  the 
accident  occurred  and  had  a  gang  of  men 
working  under  me  and  directed  them  in  lay- 
ing the  cross-ties  and  rails  and  putting  it 
in  shape  for  the  trains  to  run  over  it,  and 
after  that  was  daily  engaged  in  inspecting 
the  track  and  keeping  it  in  order. 

And  thereupon  the  following  question  was 
propounded  to  the  witness,  to  which  he  gave 
answer:  Q.  And  in  the  course  of  that  em- 
ployment you  made  use  of  the  trains,  the 
track,  cars  and  engines  that  ran  up  and  down 
the  road,  didn't  you,  in  moving  about  y4l 
rode  on  the  engines  and  on  the  cars  up  and 
down  that  roadT  A.  I  went  down  on  the 
engine  every  morning  and  in  at  night.  Q. 
And  when  you  wanted  to  go  from  one  place 
to  another  and  the  train  happened  to  be 
passing  by,  you  got  on  and  rode  didn't  you? 
A.  Yes,  sir.  I  was  looking  after  the  track 
and  Mr.  Rivenbark  and  Smith  were  looking 
after  the  running  of  the  locomotives.  The 
train  crew  attended  to  the  cars  and  coupling 
the  same  and  the  men  attended  to  cutting 
down  trees  and  sawing  up  the  logs  and  load- 
ing them  on  the  cars;  that  is,  the  common 
laborers  did,  and  I  rode  up,  and  down  on  that 
train  from  time  to  time.  Except  for  a  few 
days  I  rode  on  that  particular  locomotive 
that  Mr.  Rivenbark  was  running  previous  to 


the  time  I  was  hurt  every  day  night  and 
morning. .  It  carried  us  out  every  morning 
and  brought  us  in  at  night  and  I  generally 
rode  in  the  cabin  with  the  engineer.  I  saw 
how  he  operated  it.  I  hadn't  had  enough  expe- 
rience to  run  the  locomotive  over  those  hills, 
I  didn't  know  how  to  operate  the  levers  but 
had  ridden  [401]  on  that  locomotive  on  the 
hill  where  the  accident  occurred.  I  know  the 
hill  where  the  accident  occurred.  I  had  been 
riding  on  the  engine  every  night  and  morning 
and  had  gone  over  the  road  on  the  same  loco- 
motive very  recently  before  I  was  hurt." 

The  witness  testified  to  some  further  mat- 
ters on  his  cross-examination,  but  this  por- 
tion of  his  testimony  is  not  material  here. 
The  plaintiff  was  also  recalled  in  rebuttal  in 
his  own  behalf  and  was  examined  and  cross- 
examined,  from  which  we  copy  the  following 
portion : 

*0n  cross-examination  the  witness  testified 
as  follows :  Q.  Mr.  Geiger,  you  say  Mr.  Ken- 
drick  gave  you  permission  to  go  up  and  down 
on  the  locomotives  after  you  told  him  the 
men  complained  about  killing  too  much  time 
with  the  lever  car?  A.  Mr.  Ingram;  that 
was  Mr.  Ingram.  Q.  You  told  him  and  he 
said  well,  you  can  go  up  and  down  on  the 
locomotive?  A.  No,  the  men  was  kicking 
about  going  out  and  coming  in  on  their  own 
time  and  I  told  Mr.  Ingram  about  it,  and 
he  said  the  engine  is  going  out  every  morning 
and  comes  in  every  night,  go  on  it.  Q.  It 
was  up  to  you  to  do  as  you  pleased  about  it? 
A.  He  told  me  to  go  on  the  engine.  Q.  And 
from  that  time  you  were  accustoAied  to  going 
on  the  engine.  A.  Yes,  sir.  Q.  The  night 
before  when  you  and  the  crew  went  down  to 
the  scene  on  that  engine  didn't  you  take  your 
jacks  and  blocks  down  there  with  you  that 
nijght?  A.  No,  sir.  Q.  Didn't  take  anything 
with  you?  A.  No,  sir.  Q.  You  did  go  down 
there?  A.  Yes,  sir.  Q.  Went  down  on  en- 
gine forty-two?    A.  Yes,  sir. 

On  re-direct  examination  the  witness  testi- 
fied: Q.  Did  the  superintendent  know  you 
were  going  on  forty -two?     A.  Yes,  sir. 

On  re-cross  examination  the  witness  testi- 
fied: Q.  [402]  How  do  you  know  he  knew 
it?  A.  I  told  him  I  was  going.  Q.  Did 
you  tell  him  you  were  going  on  forty -two? 
A.  Yes,  sir." 

J.  T.  Rivenbark  was  the  first  witness  in- 
troduced by  the  plaintiff  in  his  behalf  and 
his  testimony  on  the  direct  and  cross-exami- 
nation covers  nearly  twenty  typewritten  pages. 
Among  other  things,  he  testified  that  he  was 
JLhe  engineer  in  charge  of  the  engine  on  the 
morning  that  the  plaintiff  was  injured  and 
had  the  sole  charge  of  it,  that  a  boy  was 
firing  for  him,  an  engineer  and  fireman  com- 
prising the  crew  of  an  engine  for  its  opera- 
tion, that  he  had  been  a  log  train  engineer 
for  three  or  four  years  and  had  been  working: 
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for  the  defendant,  operating  such  engine  for 
about  six  months  prior  to  the  accident, 
"operating  it  daily,  almost  every  day,  run- 
ning about  fifty  or  seventy-five  miles  a  day.'' 
The  witness  also  testified:  'There  were  some 
little  things  the  matter  with  the  engine.  The 
air-pump  was  not  working  at  that  time.  The 
engine  had  an  air-pump,  but  it  was  not  work- 
ing. It  had  been  out  of  order  about  a  month 
and  a  half.  I  used  the  reverse  lever  to  stop 
the  engine.  I  had  to  reverse  the  engine  and 
put  on  steam  to  stop  it  and  could  also  use 
the  hand-brakes  on  the  tender.  Some  of  the 
woodwork  under  the  tender  was  a  little  bit 
faulty  and  had  settled  down  on  the  brake- 
beam  lever;  that  is,  a  part  of  the  truck  frame 
under  the  tender  was  faulty  and  bore  down 
on  the  reach-irons  that  went  between.  Tlie 
reach- irons  were  rods  that  went  from  the 
dead  lever  and  from  there  to  a  chain  and 
then  around  a  rod  that  wound  up  and  tight- 
ened. It  was  a  part  of  the  brake  attachment. 
This  kept  the  hand -brake  from  being  as  ef- 
fective as  it  had  been  before.  On  that  account 
the  locomotive  would  not  be  as  easily  con- 
trolled. One  brass  on  the  locomotive  had 
burst  I  believe  and  there  were  some  small 
leaks  in  the  [403]  boiler  that  didn't  amount 
to  much.  I  am  not  sure  whether  the  engine 
was  leaking  at  the  time  we  started  out  with 
Mr.  Geigen  that  morning.  We  had  a  collision 
with  the  derailed  engine,  but  I  couldn't  say 
whether  the  boiler  was  leaking  at  that  time 
or  not.  I  don't  know  if  the  boiler  was  leaking 
the  night  before.  It  had  been  leaking  at 
different  times.  It  had  had  some  small  leaks 
previous  and  we  sometimes  would  take  a 
small  cork  or  two — but  it  hadn't  been  mend- 
ed and  I  don't  remember  exactly,  but  it  was 
probably  a  few  days  or  a  week  before  the 
accident  since  I  had  noticed  any  leaks  and 
the  boiler  hadn't,  in  the  meantime,  been  re- 
paired." 

On  motion  of  the  defendant,  the  court 
struck  out  that  portion  of  the  testimony  of 
the  witness  with  reference  to  leaks  in  the 
boiler  because  the  witness  had  testified  that 
he  did  not  know  whether  it  was  leaking  on  the 
day  of  the  accident,  and  instructed  the  jury 
to  pay  no  attention  to  the  testimony  of  the 
witness  as  to  any  leakage  in  the  boiler  or 
engine. 

We  also  copy  the  following  proceedings 
from  the  examination  of  such  witness: 

"And  the  witness  further  testified  that 
at  the  time  he  started  out  with  the  engine 
on  the  morning  of  the  accident  he  was  run- 
ning it  backwards  because  there  was  na  way. 
of  turning  it  aroun^,  provided  by  the  de- 
fendant. 

Said  witness  further  testified  that  there 
had  been  some  trouble  about  one  of  the  brake- 
shoes  knocking  off  the  locomotive  at  times, 
but  didn't  remember  whether  all  the  shoes 


were  on  the  locomotive  on  the  morning  of  the 
accident  or  not. 

And  thereupon  questions  were  propounded 
to  the  witness  and  answers  given  to  them  aa 
follows:  Q.  Now,  how  did  you  run  the  en- 
gine that  day,  did  you  run  it  in  going  down 
there,  did  you  run  it  aa  alow  as  you  gener- 
ally [404]  ran  it?  A.  Yes,  sir.  Q.  Do  you 
recall  seeing  the  locomotive  that  was  derailed 
before  you  got  there,  before  you  got  to  itt 
A.  Yes,  sir.  Q.  Now,  on  getting  close  to  the 
place  where  you  knew  the  locomotive  that 
was  derailed  was  lying,  what  did  you  do? 
A.  I  jumped  off.  Q.  Didn't  you  do  anything 
before  you  jumped  off?  A.  I  told  the  other 
fellows  I  had  done  all  I  could.  <).  What  did 
you  mean  that  had  done?  A.  Tried  my  best 
to  stop  it.  Q.  Oh!  You  tried  to  stop  it; 
tried  to  stop  the  engine  did  you  when  you 
got  near  where  you  knew  the  engine  was. 
Wouldn't  the  engine  stop?  A.  No,  sir.  Q. 
Why  wouldn't  it  stop?  A.  Because  couldn't 
hold  it.  Q.  Vnxy  couldn't  you  hold  it?  A. 
The  reversing  of  the  engine,  what  brake  we 
put  on  it  wasn't  sufficient  to  stop  it.  Q.  Tlie 
reversing  of  the  engine  with  the  brake  you 
put  on  it  wasn't  sufficient,  that  is  what  you 
say?  A.  Yes,  sir.  Q.  Didn't  you  do  every- 
thing that  was  possible  to  stop  it  with  the 
means  at  your  hand?  A,  Yes,  sir.  Q.  When 
the  brakes  were  put  on  this  tender,  state 
whether  they  h«ld  or  had  any  effect  upon  the 
speed  of  the  engine  ?  A.  They  didn't  seem  to 
have  any  effect  on  it.  Q.  Now,  why  did  you 
jump?  A.  Because  I  was  almost  certain 
there  would  be  a  collision.  Q.  What  did  you 
expect  would  be  the  result  if  you  stayed  in 
that  engine  in  case  of  a  collision  ?  A.  Would 
be  likely  to  be  smashed  up  and  killed.  Q. 
W^hen  you  turned  to  the  people  on  the  engine 
and  says,  'Boys,  I  have  done  all  I  can'  was 
Mr.  Geiger  then  on  the  engine?  A.  Yes,  sir. 
Q.  You  didn't  jump  until  after  you  had  said 
that?     A.  No,  sir." 

The  witness  further  testified:  'The  en- 
gine I  was  on  collided  with  the  derailed  en- 
gine. I  had  reported  some  of  the  defects  in 
the  engine  to  the  superintendent  or  foreman; 
I  don't  know  when  exactly.  I  was  in  the 
[405]  habit  of  making  reports  like  that  at 
different  times  all  along.  I  had  noticed  one 
of  the  brake-shoes  gone  before  that  day,  hut 
I  don't  remember  whether  he  had  fixed  it  or 
not.  It  had  run  some  little  time  without  one 
and  I  don't  know  whether  we  fixed  it  at  that 
time  or  not.  I  made  no  examination  on  that 
morning  to  see  if  the  brake-shoe  had  been 
put  on.  The  sand-box  wasn't  in  working  or- 
der, and  we  never  did  keep  any  specially  pre- 
pared sand  for  it.  The  engine  wasn't  equipped 
with  sand  and  the  sand-box  wasn't  working 
that  day.  It  had  been  like  that  all  the  time 
I  had  been  there.  When  the  oigine  or  boiler 
or  brakes  got  out  of  order  I  did  any  small 
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repairs  myself,  mieh  as  putting  in  a  shoe 
on  the  brake. 

And  thereupon  the  plaintiff  propounded  to 
the  said  witness  the  following  question:  Q* 
Did  the  brakes  work  any  better  that  day 
going  out,  the  16th,  than  usual?  To  which 
question  the  witness  answered:  Ans.  No, 
sir.  • 

And  thereupon  the  plaintiff  propounded  to 
the  said  witness  the  following  question:  Q. 
And  they  were  in  the  same  condition,  that  is, 
they  worked  no  better  on  that  morning  than 
they  had  been  working  before;  that  is  what 
you  started  to  say  wasn't  it?  To  which  ques- 
tion the  witness  answered,  Ans.  Yes,  sir. 

And  the  said  witness  further  testified:  "It 
was  not  my  duty  to  fix  the  decayed  timbers 
underneath  the  tender.  The  company  didn't 
have  any  special  man,  they  usually  got  some 
mechanic  or  blacksmith  or  some  man  who 
could  do  the  work." 

On  cross-examination,  the  witness  testified : 
"I  went  out  on  the  road  on  the  morning  of 
the  accident  in  charge  of  the  locomotive  as 
engineer.  I  was  familiar  with  the  track  it 
had  to  run  over,  knew  the  curves,  hills  and 
hollows.  I  knew  it  was  early  in  the  morning, 
but  didn't  [406]  know  there  was  any  dew  on 
the  rails  but  knew  there  was  dew  at  times." 

The  witness  further  proceeded  to  testify 
on  cross-examination:  "I  didn't  jump  before 
we  got  over  the  crest  of  the  hill.  I  stayed 
on  the  locomotive  until  just  a  little  bit  after 
we  passed  the  summit  of  the  last  little  knoll, 
maybe  about  the  center  of  it.  I  don't  remem- 
ber whether  all  the  men  jumped  off  or  not.  I 
know  some  of  them  did.  Mr.  Geiger  was 
the  only  one  seriously  hurt  except  a  darky 
who  was  knocked  unconscious  for  a  day.  I 
don't  know  what  the  percentage  of  the  grade 
was,  but  it  was  a  pretty  sharp  descent.  Mr. 
Geiger,  the  plaintiff,  had  been  employed  there 
for  some  time.  I  had  known  him  two  or  three 
;ears.  He  had  been  employed  there  all  the 
time;  I  had  been  there  about  six  months.  He 
was  there  when  I  came.  He  was  track  fore- 
man. He  was  in  charge  of  keeping  up  this 
track  that  we  were  running  over  that  morn- 
ing. He  was  superintendent  or  foreman  of 
the  men  who  looked  after  the  track.  He  was 
accustomed  to  riding  up-  and  down  on  that 
train  which  I  operated  in  and  about  perform- 
ing his  duties.  He  got  on  the  locomotive 
from  time  to  time  and  rode  down  with  me. 
He  did  so  frequently.  He  rode  with  me  al- 
most every  day  on  the  locomotive.  That  is 
the  same  Locomotive  we  were  operating  the 
morning  he  was  hurt.  The  air-pmnp  was  not 
working  and  hadn't  been  depended  on  much 
since  I  had  been  there.  I  had  been  operating 
that  locomotive  with  a  train  of  cars  attached 
to  it  by  the  hand-brake  on  it  and  the  steam- 
brake,  that  is,  the  reversal  of  the  throttle.  I 
didn't  depend  on  the  air-pump. 
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And  thereupon  the  following  question  was 
propounded  to  the  witness:  Q.  Did  you  tell 
Mr.  Kendrick  about  that  brake,  make  com- 
plaint to  him  that  it  was  out  of  order?  To 
which  the  witness  answered  as  follows:  Ans. 
[407]  I  don't  remember  telling  him  anything 
about  it.  Q.  You  didn't  think  it  was  of  any 
importance,  did  you?  You  didn't  depend  on 
it  at  all,  did  you?  A.  I  didn't  think  it  was 
much  because  when  it  did  run  it  was  of  so 
little  effect.  Q.  When  the  pump  was  working 
the  air,  you  put  on  the  hand-brake  just  the 
same  and  reversed  the  lever?  A.  Yes,  sir,  the 
hills  were  so  long  the  air  would  give  out 
before  you  got  down  and  you  had  to  fall  back 
on  this.  Q.  How  many  of  these  log  roads 
in  this  territory  have  you  ever  worked  on 
that  had  locomotives  equipped  with  air- 
brakes? A.  About  two  of  them,  I  reckon. 
Q.  About  two.  Didn't  any  of  the  companies 
have  all  of  them  equipped  that  way?  A. 
Might  have  one  or  two  locomotives  equipped 
with  air-brakes,  but  most  of  them  they  used 
the  throttle  and  hand-brakes.  Q.  You  think 
it  had  been  out  of  order  for  a  month  or  more, 
and  you  said  you  didn't  report  that  to  Mr. 
Kendrick?  A.  I  don't  remember  whether  I 
did  or  not.  Q.  Now,  you  said  some  of  the 
woodwork  under  the  tender  had  settled  down 
on  the  brake  beams  and  bore  down  on  the 
reaches  connecting  with  the  brake  attach- 
ment. How  long  had  the  woodwork  been  in 
that  condition?  A.  It  had  been  gradually 
settling  down  for  a  month  or  so,  I  guess. 
Q.  Gradually  settling  down  for  a  month  or 
so?  A.  Gradually  rotting.  Q.  Gradually 
rotting  or  wearing  away  by  the  friction, 
which?  A.  It  was  rotting.  Q.  Did  you  re- 
port that  to  Mr.  Kendrick?  A.  I  don't  know 
whether  I  did  it  or  not.  Q.  You  don't  con- 
sider it  serious  enough  to  make  the  locomo- 
tive dangerous  did  you  ?  A.  I  don't  remember 
whether  I  considered  much  about  it  or  not. 
Q.  You  were  willing  to  risk  yourself  on  it 
weren't  you,  and  did  so  from  day  to  day? 
A.  Yes,  sir.  Q.  Now  you  said  that  one  brass 
was  burst.  Was  that  one  of  the  brasses 
inside  of  the  hub  where  the  axle  runs  Into 
the  hub,  you  [408]  mean  that?  A.  No,  it 
was  in  one  of  the  main  brasses  on  the  crank- 
pin.  Q.  On  the  crank-pin.  Now  what  con- 
nection did  that  have  with  the  brake  system 
on  the  locomotive?  It  didn't  have  anything 
to  do  with  the  brakes;  didn't  have  anything 
to  do  with  stopping  and  starting  the  engine, 
so  far  as  applying  the  brakes  was  concerned 
did  it?  A.  No,  sir.  Q.  And  you  say  that 
the  lime  sediment  in  the  water  from  time  to 
time  stopped  up  any  little  leaks  so  that  they 
were  not  regular,  it  would  drop  water  at 
times  and  sometimes  be  closed  up?  A.  Yes, 
sir.  Q.  And  you  don't  remember  whether 
the  brake-shoes  had  all  been  put  oh  the  ten- 
der at  the  time  or  not,  do  you?    A.  No,  sir. 
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Q.  And  you  ran  it  that  morning  juat  the 
same  as  you  had  been  accustomed  to  running 
it  every  other  time  you  went  out  on  the  track 
with  it?  A.  Yes,  sir.  Q.  And  when  you 
got  to  that  hill  and  started  down  the  hill 
and  found  you  couldn't  stop  it,  you  told  the 
others  that  you  had  done  everj^thing  you 
•could  and  to  look  out  for  themselves,  is  that 
what  you  said  to  them?  A.  Yes,  sir,  that 
was  about  what  I  said.  Q.  And  you  had 
reversed  the  engine  at  that  time.  Now  when 
vou  reversed  the  throttle  that  reversed  the 
wheels  and  stopped  them  didn't  it?  That 
is,  they  reversed  the  other  way?  A.  They 
generally  spun  around  the  other  way.  Q. 
And  you  did  all  you  could  to  stop  it?  A. 
Y'es,  sir.  Q.  And  you  say  the  brakes  didn't 
seem  to  have  any  effect.  Now,  Mr.  Riven- 
bark,  isn't  it  a  fact  that  vou  started  out  that 
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morning  with  that  locomotive  and  you  had 
these  men  on  the  engine  with  you  and  that 
you  were  going  at  a  pretty  good  rate  of  speed 
and  when  you  got  to  the  crest  of  the  hill  the 
track  was  wet  with  dew  and  the  grade  was 
steep  and  you  found  you  couldn*t  control  it 
on  account  of  the  steepness  of  the  grade  and 
the  wet  track,  isn't  it  a  fact,  and  isn't  that 
the  reason  the  engine  went  [409]  down  hill 
instead  of  because  you  didn't  have  all  those 
brake  appliances  to  put  on  it?  A.  I  didn't 
think  it  would  be  any  trouble  to  control  it, 
just  the  engine  without  any  cars,  because  I 
had  been  going  down  there  with  cars  behind 
it.  Q.  How  is  that?  A.  I  was  in  the  habit 
of  going  down  there  with  empty  cars  on  be- 
hind it,  and  I  didn't  think  it  would  be  any 
trouble  because  it  was  just  the  light  engine 
and  no  .cars  behind  it,  and  it  naturally 
wouldn't  pull  down  as  fast  as  it  would — 
Q.  You  thought  it  would  do  just  as  well  as 
it  usually  did,  didn't  you?  Then  it  ran  that 
morning  just  as  well  as  it  usually  did,  didn't 
it?  A.  It  ran  faster  than  it  usually  did. 
Q.  You  put  more  steam  on  it,  didn't  you?  A. 
No,  sir,  I  didn't  put  steam  on  it  then  only  in 
trying  to  stop  it.  Q.  You  were  running  it 
faster  that  morning  than  yo'u  usually  ran  it, 
didA't  you?  A.  No,  sir,  but  it  ran  faster; 
that  is,  it  ran  faster  when  it  started  down  the 
grade.  Q.  1  see.  Then  you  didn't  take  into 
consideration  the  effect  of  going  down  that 
grade  with  an  empty  engine  or  an  engine 
without  any  cars  attached  to  it  would  have 
on  being  able  to  stop  it,  is  that  it?  A.  (No 
answer.)  Q.  Is  that  the  reason  it  got  away 
from  you?  A.  The  reason  it  got  away,  all 
I  could  see,  was  the  dew  on  the  track  and  the 
grade,  the  steep  grade  and  the  insufficiency  of 
the  brakes.  Q.  All  three  of  them  went  into 
it?  A.  Y'es,  sir.  Q.  Because  the  brakes 
wouldn't  hold  and  because  the  track  was  wet 
and  because  the  g^ade  was  steep?  A.  Yes, 
sir.  Q.  How  long  was  that  hill  from  the 
crest  of  the  hill  to  where  the  other  locomotive 


was  derailed,  how  far  was  it?  A.  It  was 
nearly  a  half  mile,  I  guess.  Q.  Nearly  half 
a  mile.  Was  it  a  steady  dow^n  grade?  A. 
About  two-thirds  of  it  was.  It  was  a  steady 
down  grade  and  then  there  was  a  little  rise 
over  a  little  knoll  and  then  down  again.  Q. 
And  the  last  knoll,  it  was  passed  the 
[410]  last  knoll  when  you  jumped4'A.  About 
the  top  of  the  last  one.  Q.  About  the  top  of 
the  last  one?  A,  Yes,  sir.  Q.  About  how  far 
was  it  from  the  top  of  the  last  knoll  to  where 
this  locomotive  was  derailed?  A.  About 
thirty  or  forty  yards.  Q.  And  you  jumped 
at  about  thirty  or  forty  yards  from  where 
the  two  locomotives  came  together?  A.  Yea, 
sir. 

Said  witness  further  testified.  "I  reversed 
the  steam  at  the  top  of  the  big  hill  just  liice 
I  had  been  doing  every  day;  as  I  had  been 
operating  it  every  day  and  I  didn't  get  the 
results  that  I  usually  did.  The  sand-box  was 
on  the  boiler  ahead  of  the  steam  pump  in 
front.  That  is  the  usual  place  for  a  sand-box 
on  a  locomotive,  and,  if  there  had  been  sand 
in  the  sand-box  that  morning,  it  wouldn't 
have  helped  any  because  we  were  ■  running 
backwards.  I  talked  with  several  people 
about  this  wreck  at  the  time  it  happened — 
Mr.  Geiger,  Mr.  Smith  and  Mr.  Kendrick,  and 
different  people.  I  haven't  said  anything  to 
Mr.  Hendley  recently  but  I  have  talked  with 
Mr.  Hampton  today  and  with  Mr.  Geiger 
today  and  yesterday.  It  had  been  two  years 
before  that  time  since  I  had  seen  Mr.  Geiger. 
I  have  had  three  or  four  letters  from  him  in 
the  meantime.  My  recollection  is  pretty 
clear  now  of  all  the  things  I  have  testified 
to.  I  don't  remember  the  details  in  the  same 
way  now  as  I  did  the  day  after  the  accident ; 
I  was  more  shocked  then,  but  I  knew  what 
had  happened  and  had  been  working  on  the 
locomotive  for  six  or  eight  months  every  day 
and  knew  the  condition  of  the  locomotive 
pretty  well.  I  couldn't  say  that  my  mind 
was  clear  right  then ;  I  couldn't  testify  as  to 
the  clearness  of  my  mind  then." 

J.  Arthur  Smith  was  also  introduced  as  a 
witness  on  behalf  of  the  plaintiff  and  testifiiHi 
as  follows:  "My  name  is  J.  Arthur  Smith. 
I  remember  the  engine  on  [411]  which  Mr. 
Geiger  was  injured,  on  the  16th  of  September, 
1910.  I  don't  remember  if  the  engine  was 
leaking  before  we  started  out  or  not." 

This  same  witness  was  also  called  on  be- 
half of  the  defendant  and  testified  as  follows: 
"My  name  is  J.  A.  Smith.  I  was  employed 
by  Ingram-Dekle  Lumber  Company  at  the 
time  Mr.  Geiger's  foot  was  cut  off  and  was 
on  the  train  that  morning.  I  was  on  the 
train  at  the  time  it  went  over  the  crest  of 
the  hill.  The  train  came  pretty  aear  to  a 
stop  at  the  crest  of  the  hill,  after  it  came  up 
on  the  top  of  the  hill.  As  soon  as  it  turned 
down  grade  the  farther  it  went  the  faater 
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it  ^t,  after  it  turned  over — down  the  hill. 
I  staid  on  the  locomotive  until  it  hit  the 
other  engine.  I  was  not  hurt  enough  to 
amount  to  anything,  just  scratched  a  little. 
Z  didn't  jump/' 

On  cross-examination  the  witness  testified 
as  follows:  ''I  was  on  the  locomotive  that 
morning." 

And  thereupon  the  plaintiff  propounded  to 
the  said  witness  the  following  question, 
which  was  answered:  Q.  "Mr.  McKay  has 
asked  you  if  you  stayed  on  the  engine  and 
you  said  you  did.  I  ask  you  what  impressed 
that  fact  upon  you,  why  is  it  that  you  re- 
member now  that  you  stayed  on  the  engine? 
A.  Why,  I  stayed  on  the  engine  for  the  pur- 
pose of  stopping  it  until  I  found  that  it 
was  running  too  fast  to  get  off  without  get- 
ting hurt,  and  I  rather  risk  staying  on  it  and 
hitting  the  other  one  than  to  risk  jumping 
off." 

W.  H.  Kendrick  was  introduced  as  a  wit- 
ness by  the  defendant  and  testified  that  he 
was  the  superintendent  of  the  defendant  com- 
pany at  the  time  the  plaintiff  was  injured 
and  proceeded  to  testify  as  follows :  "I  know 
Mr.  Rivenbark.  He  was  engineer  on  that 
locomotive.  From  the  time  I  went  on  duty 
as  superintendent  of  the  mill  until  Mr.  Geiger 
was  hurt  he  never  reported  to  me  [412]  that 
engine  number  forty -two  was  out  of  repair 
or  in  a  defective  condition  in  any  respect. 
He  was  on  it  daily.  He  never  applied  to  me 
for  any  repairs  to  be  made  on  it  that  I  recall. 
If  anything  serious  had  been  the  matter  with 
it,  it  wonld  have  come  to  my  attention,  and 
I  wvmld  \mwe  given  orders  to  have  it  re- 
paired. I  know  I  didn't  give  any  orders  for 
its  repair.  I  remember  when  engine  number 
forty-three  got  off  the  track  beyond  the  hill 
the  night  before  Mr.  Geiger  was  hurt.  I 
learned  it  had  been  derailed  after  the  log 
train  came  in  that  night.  They  came  in  t>n 
the  log  train.  It  was  about  a  quarter  or  a 
half  mile  from  the  switch  where  the  log  road 
was  operating  at  that  time  to  where  the 
wreck  was,  and  they  came  in  on  the  log  train 
that  night  and  was  talking  about  it.  Smith 
reported  to  me  first.  Smith  was  running  the 
«ngine.  Mr.  Geiger  saw  me  that  night  at 
supper  time.  It  was  part  of  his  duties  as  a 
track  foreman  to  clear  the  track  of  wrecks 
and  to  help  to  put  locomotives  and  cars  that 
might  get  off  the  track  back  on.  He  did  that 
right  along.  These  things  happen  frequently 
on  log  roads." 

This  witness  also  gave  the  following  testi- 
mony: "Q.  What  was  the  condition  of  that 
track  at  the  place  of  the  wreck  with  refer- 
ence to  the  grade?  A.  Well,  sir,  it  was  a 
tremendous  grade,  something  that  there  is 
not  but  very  few  grades  in  Florida  any  worse 
than  it  was;  it  was  right  over  a  tremendous 
*steep  hill.    Q.  Mr.  Geiger  built  that  piece  of 


track,  didn't  he?  A,  I  suppose  he  did.  Q. 
You  were  not  there  when  that  was  done?  A. 
No,  sir,  I  wasn't.  Q.  His  duties  carried  him 
over  it  from  day  to  day  didn't  it?  A.  Yes, 
sir.  Q.  He  knew  the  condition  of  it  and  the 
slope  of  the  grade?  A.  He  knew  the  track 
all  right,  yes,  and  knew  the  condition  of  it. 
Q.  Mr.  Kendrick,  I  wish  you  would  statu 
whether  or  not  a  locomotive  on  that  grade 
with  that  track  being  wet  with  [413]  dew 
or  slippery  with  water,  could  have  been 
stopped  by  the  ordinary  application  of 
brakes?  A.  I  would  hate  to  say  whether  it 
could  be  done  or  not,  but  I  would  hate  aw- 
fully bad  to  try  it.  Now,  the  fact  of  the 
business  is  that  it  was  a  tremendous  grade 
and  with  a  wet  track,  I  believe  it  would  have 
slid  down  there  from  the  top  of  the  hill  to 
tlie  bottom  without — if  it  had  been  locked 
without  there  had  been  sand  or  something  on 
the  track  to  have  prohibited.  Q.  You  were 
familiar  with  the  road  when  the  accident  oc- 
curred, wasn't  you?  A.  Yes,  sir.  Q.  And 
you  tell  these  gentlemen  that  that  was  a 
very  high  hill,  a  bad  hill,  was  it?  A.  Yes, 
sir.  Q.  And  from  your  knowledge  of  en- 
gines and  engine  forty- two,  you  believe  that 
brakes  or  nothing  else  would  have  stopped 
her  that  morning;  that  she  would  have  gone 
right  on  down  that  grade?    A.  I  certainly  do. 

And  thereupon  the  said  plaintiff  propound- 
ed to  the  said  witness  the  following  ques- 
tions: Q.  How  could  that  grade  have  been 
obviated  ? 

But  to  the  question  as  propound^,  defend- 
ant did  then  and  there  object  on  the  ground 
that  the  same  was  immaterial  and  irrelevant. 

But  the  said  Judge  did  then  and  there 
overrule  the  said  objection  and  permit  the 
said  witness  to  answer  the  question  as  fol- 
lows: Ans.  By  cutting  the  hill  down.  To 
which  ruling  defendant  did  then  and  there 
except.  Q.  That  is  the  way  it  is  done,  isn't 
it?  A.  That  is  the  way  all  railroads  are 
built." 

Ernest  Tomax  was  also  introduced  as  a 
witness  by  tlie  defendant  and  testified:  "My 
name  is  Ernest  Tomax.  I  live  at  Dade  Citv. 
I  was  at  the  Ingram-Dekle  Company  mill 
right  north  of  Dade  City  in  September,  1910, 
at  the  time  Mr.  Geiger's  foot  was  cut  off  in 
an  accident.  Was  there  the  night  before.  I 
know  engine  forty-two  [414]  that  was  used 
at  the  time.  That  engine  went  down  the 
night  before  to  the  scene  of  where  engine 
number  forty-three  was  off  the  track.  It 
went  down  and  came  back  without  accident. 
I  went  along.  Mr.  Geiger  went  along.  It 
was  about  seven-thirty  o'clock  when  we  went 
down  and  about  nine,  as  I  remember  it,  when 
we  came  back;  it  went  down  and  came  up 
all  right  the  night  before.  I  don't  know  if 
Mr.  Kendrick,  the  superintendent,  knew  Mr. 
Geiger  was  going  down  on  the  engine.     He 
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was  in  charge  of  everything  at  the  mill.  I 
don't  know  if  he  saw  the  parties  actually 
getting  on  the  engine." 

We  are  of  the  opinion  under  the  decisions 
of  this  court  that  the  plaintiff  and  the  engi- 
neer, Rivenbark,  were  fellow-servants.  See 
especially  Farrish  y.  Pensacola,  etc.  R.  Go. 
28  Fla.  261,  9  So.  696,  wherein  we  held  as 
follows : 

'Trior  to  the  enactment  of  Chapter  3744, 
Laws  of  1887,  a  master  was  not  liable  or 
responsible  to  one  servant  for  personal  in- 
juries received  in  the  course  of  his  employ- 
ment through  the  fiegligence  of  a  fellow- 
servant,  when  engaged  in  a  common  work  or 
in  the  same  general  undertaking. 

The  engineer,  fireman,  brakeman  and  shov- 
elers  on  a  gravel  train  engaged  in  loading, 
hauling  and  unloading  gravel  in  repair  of  the 
road-bed  are  fellow  servants  engaged  in  the 
same  common  work,  and  the  employer  com- 
pany, prior  to  the  passage  of  said  statute, 
was  not  liable  to  one  of  such  shovelers  for 
personal  injuries  received  in  consequence  of 
the  negligence  of  the  engineer  in  putting  the 
handling  of  his  engine  in  the  hands  of  his 
fireman  who  was  either  careless  or  unskilled 
in  the  management  of  such  machines." 

Also  see  the  authorities  cited  in  the  opin- 
ion, especially  Gillshannon  v.  Stony  Brook  R. 
Corp.  10  Cush.  (Mass.)  [415]  228;  Ohio,  etc. 
R.  Co.  V.  Tindall,  13  Ind.  386,  74  Am.  Dec. 
259;  St.  Louis,  etc.  R.  Co.  v.  Britz,  72  111. 
2o6.  We  would  also  refer  to  Norfolk,  etc. 
R.  Co.  V.'  Nuckol,  91  Va.  193,  21  S.  E.  342, 
wherein  it  was  held:  "A  track  repairer  and 
engineman,  though  in  different  departments, 
are,  by  the  very  nature  of  their  employment, 
brought  into  frequent  contact,  and  the  risk 
of  negligence  by  the  one  must  therefore  be 
considered  to  have  been  in  contemplation  of 
the  other  when  service  under  the  common 
master  was  accepted." 

This  would  seem  to  be  well  in  point.  Also 
see  Sanderson  v.  Panther  Lumber  Co.  50 
W.  Va.  42,  40  S.  E.  368,  55  L.R.A.  908,  88 
Am.  St.  Rep.  841,  and  White  v.  Kennon,  83 
Ga.  343,  9  S.  E.  1082.  Other  illustrative 
cases  will,  be  found  in  4  Labatt's  Master  & 
Servant  (2nd  ed.).  Chapter  LX,  especially 
pages  4080-81.  We  would  also  again  refer 
to  Stearns,  etc.  Lumber  Co.  v.  Fowler,  68 
Fla.  362,  50  So.  680. 

At  the  request  of  the  plaintiff,  the  trial 
court  gave  the  following  instruction  to  the 
jury: 

"The  defendant  has  filed  a  second  plea  in 
which  it  sets  up  as  a  defense  that  the  injury 
to  the  plaintiff,  if  caused  as  alleged,  was  due 
to  the  acts  and  negligence  of  a  fellow  serv- 
ant, and  I  charge  you  that,  in  order  to  be  a 
defense,  you  must  find  that  the  plaintiff,  and 
the  engineer,  or  person  in  charge  of  said 
locomotive  on  which  the  plaintiff  was  injured, 
were  connected  in  the  same  common  employ- 


ment. If  you  find  from  the  eyidence  that  the 
work  which  the  plaintiff  yras  employed  to  do 
had  no  relation  or  eonnection  with  the  opera* 
tion  or  equipment  of  said  locomotive,  and 
that  at  the  same  time  and  place  the  plaintiff 
had  no  control  or  voice  in  the  operation  of 
the  same,  I  charge  you  that,  under  such 
circumstances,  they  cannot  be  regarded  as 
fellow  servants." 

[416]  In  the  light  of  the  decision  which 
we  have  just  cited,  we  are  of  the  opinion  that 
this  instruction  was  erroneous  and  that  the 
assignment  based  thereon  must  be  held  to 
have  been  sustained.  We  do  not  think  the 
testimony  establishes  that  Rivenbark,  the  en- 
gineer, sustained  a  representative  relation, 
such  as  vice-principal,  to  the  defendant.  It 
necessarily  follows  from  what  we  have  said 
that  the  plaintiff  and  the  engineer  being 
fellow-servants,  if  the  testimony  establishes 
that  the  proximate  cause  of  the  injury  to  the 
plaintiff  was  the  negligence  of  such  fellow- 
servant,  the  plaintiff  cannot  recover.  In 
South  Florida  R.  Co.  v.  Weese,  32  Fla.  212, 
13  So.  436,  we  refused  to  adopt  what  has 
been  called  "the  separate  department  distinc- 
tion" and  have  adhered  to  this  holding.  See 
Stearns  A  Culver  Lumber  Co.  v.  Fowler,  su- 
pra, and  prior  decisions  of  this  court  there 
cited.  It  may  well  be  doubted,  to  state  it 
mildly,  if  the  testimony  establishes  that  the 
negligence  of  the  engineer  was  the  proximate 
cause  of  the  injury  to  the  plaintiff  We  shall 
not  undertake  an  analysis  or  discussion  of 
the  testimony,  the  portions  of  which  bearing 
upon  the*etuse  of  tlie  injury  inflicted  upon 
the  plaintiff  we  have  set  forth  above,  but  we 
are  of  the  opinion  that  it  does  not  sustain 
the  allegation  of  the  plaintiff  in  the  first 
count  of  the  declaration,  "that  the  said  de- 
fendant through  its  agents  and  employees  in 
charge  of  the  operation  of  said  locomotive 
eiTgine  upon  which  the  plaintiff  was  then  rid- 
ing so  negligently  operated  the  same  that  it 
collided  with  the  said  derailed  locomotive 
engine,"  as  a  consequence  of  which  negligence 
the  plaintiff  was  injured,  therefore  there 
could  be  no  recovery  under  the  first  count. 

We  will  add  that  we  do  not  think  the  tes- 
timony shows  contributory  negligence  upon 
the  part  of  the  plaintiff,  as  we  are  of  the 
opinion  that  he  was  warranted  in  [417]  jump- 
ing from  the  engine  under  the  existing  cir- 
cumstances. 

We  are  further  of  the  opinion  that  the 
testimony  fails  to  establish  the  allegation  in 
the  second  count  of  the  declaration  as  to  the 
cause  of  the  injury,  which  we  have  copied 
above.  It  may  be  true  that  the  track  and 
rails  were  shown  to  be  wet,  but  that  would 
«eem  to  have  been  caused  by  the  dew  and 
not  by  leakage  from  the  engine  and  tender, 
as  no  proof  was  adduced  that  they  were  leak- 
ing on  the  morning -that  the  injury  occurred. 
The  testimony  further  establishes  that  the 
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sand  bdz  on  the  engine  was  in  a  defective 
condition  and  waa  not  in  working  order  and 
was  not  working  that  day»  hut  the  testimony 
further  shows  that  no  "specially  prepared 
sand"  was  eyer  kept  for  such  sand  box  and 
that  the  engine  was  not  equipped  with  sand. 
Rivenbark,  the  engineer,  the  plaintiff *s  wit- 
ness, testified  that  it  had  been  like  that  all 
the  time  he  had  been  there  aa  Mioh  engineer, 
a  period  of  about  six  months^  and  that  "if 
there  had  been  aand  in  the  aand  box  that 
morning,  it  wouldn't  hare  helped  any  because 
we  were  running  backwards,*'  having  pre- 
viously testified  that  he  was  running  the 
«ngine  backwards  because  there  was  no  way 
of  turning  it  around  provided  by  defendant. 
Even  if  the  absence  of  sand  had  been  the 
proximate  cause  of  the  i;i jury,  which  was  not 
shown,  the  plaintiff  might  well  have  been 
held  to  have  assumed  such  risk,  since  such 
a  condition  had  existed  about  six  months  and 
the  plaintiff  had  been  riding  on  the  engine 
almost  daily.  As  no  place  had  been  provided 
by  the  defendant  to  turn  the  engine  around 
and  in  consequence  it  had  to  be  run  back- 
ward and  the  sand  box  could  not  be  used, 
the  plaintiff  might  well  have  been  held  to 
3iave  assumed  that  risk.  The  witness,  Riven- 
bark,  further  testified  that  the  reason  the 
engine  got  away  from  him  was  "the  dew  on 
{418]  the  track  and  the  grade,  the  steep 
^rade  and  the  insufficiency  of  the  brakes," 
but  none  of  these  things  were  alleged  in  the 
declaration  as  the  cause  of  the  injury.  It  is 
a  well-settled  principle  of  law,  which  we  have 
announced  time  and  again,  that  the  (Ulegaia 
jind  probata  must  meet  and  correspond,  the 
issues  being  mad«  by  the  pleadings  to  which 
the  proof  must  be  confined.  See  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  400,  43 
So.  318,  and  Rentz  v.  Livte  Oak  Bank,  61  Fla. 
403,  text  414,  55  So.  856,  where  other  deci- 
sions will  be  found.  As  we  have  also  fre- 
quently held,  '^here  can  be  no  recovery  upon 
A  cause  of  action,  however  meritorious  it 
may  be,  or  however  satisfactorily  proven, 
that  is  in  substance  variant  from  that  which 
is  pleaded  by  the  plaintiff."  See  Parrish  v. 
Pensacola,  etc.  R.  Co.  28  Fla.  251,  9  So.  696; 
Jacksonville,  etc.  R.  Co.  v.  Galvin,  29  Fla. 
<536,  11  So.  231,  16  L.R.A.  337;  Walsh  v. 
Western  R.  Co.  34  Fla.  1,  16  So;  686;  Wilkin- 
son V.  Pensacola,  etc.  R.  Co.  35  Fla.  82,  17 
So.  71;  Louisville,  etc.  R.  Co.  v.  Guyton,  47 
Fla.  188,  36  So.  84;  Pensacola  Electric  Ter- 
minal R.  Co.  V.  Haussman,  51  Fla.  286,  40 
So.  196;  Dexter  v.  Seaboard  Air  Line  Ry. 
£5  Fla.  292,  45  So.  887;  Coons  v.  Pritchard, 
«9  Fla.   362,   68   So.  225,  L.R.A.1915F  558. 

There  would  seem  to  be  no  occasion  for 
further  discussion.  The  judgment  must  be 
reversed. 

Taylor,  C.J.,  and  Cockrell,  Whitfield  and 
Ellis,  JJ.,  concur. 
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Introductory* 

This  note  is  designed  to  review  the  recent 
cases  in  which  the  extent  of  the  adoption  of 
the  common  law  is  considered.  The  earlier 
cases  discussing  this  subject  are  collected  in 
the  note  io  Kroeger  v.  Twin  Buttes  R.  Co. 
Ann.  Cas.  1913E  1229.  As  to  what  the  com- 
mon law  includes  generally  see  the  notes  to 
Clement  v.  Graham,  Ann.  Cas.  1913E  1208, 
and  Ketelsen  v.  Stilz,  reported  ante,  this  vol- 
ume, at  page  965.  For  a  discussion  of  the 
adoption  of  the  common  law  in  relation  ta 
crimes,  see  the  notes  to  Nider  v.  Com.  Ann. 
Cas.  1913E  1246,  and  State  v.  District  Court, 
reported  post,  this  volume,  at  page  985. 

Doctrines  of  Common  Law. 

Rule  Stated. 

The  extent  to  which  the  common  law  of 
England  is  deemed  to  have  been  adopted  by 
the  American  colonies  and  states  depends 
largely  on  the  environments  and  conditions 
of  life  of  the  various  sections  of  the  United 
States.  Thus  it  may  be  said  as  a  general  rule 
tliat  only  so  much  of  the  English  common  law 
was  adopted  as  was  found  to  be  applicable 
and  suitable  to  the  conditions  pf  the  inhabit- 
ants and  in  no  case  was  it  adopted  in  toto. 
Hageman  v.  Vanderdoes,  15  Ariz.  3l2,  Ann. 
Cas.  1915D  1197,  138  Pac.  1053,  L.R.A. 
1915A  491;  Hudson  v.  Flood,  5  Boyce  (Del.) 
450,  94  Atl.  760;  Northern  Pac.  R.  Co.  v. 
Hirzel,  29  Idaho  438,  161  Pac.  854;  Ketelsen 
v.  Stilz,  reported  in  full,  ante,  this  volume, 
at  page  965;  Esden  v.  May,  36  Nev.  611,  135 
Pac.  1185;  State  v.  Armijo,  18  N.  M.  646, 
140  Pac.  1123 ;  Corcoran  v.  Postal  Telegraph- 
Cable  Co.  80  Wash.  57,  142  Pac.  29,  L.R.A. 
1915B  552. 

In  Hageman  v.  Vanderdoes,  supra,  the  rule 
was  stated  as  follows:  "The  common  law  of 
England  is  not  to  be  taken  in  all  respects  to 
be  that  of  America.  Our  ancestors  brought 
with  them  its  general  principles,  and  claimed 
it  as  their  birthright;  but  they  brought  with 
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them  and  adopted  only  that  portion  which 
was  applicable  to  their  gituation." 

In  State  v.  Armijo,  18  N.  M.  646,  140  Pac. 
1123,  the  court  stated  the  extent  to  which 
the  common  law  was  adopted  in  New  Mexico 
as  follows:  "We  adopted  all  of  the  common 
law,  or  lex  non  scripta  of  England  and  such 
British  statutes  as  were  of  a  general  nature 
and  not  local  to  that  kingdom,  in  force  at 
the  time  of  our  independence,  in  so  far  as  the 
same  did  not  conflict  with  the  Constitution 
or  laws  of  the  United  States  and  the  organic 
act  of  the  territory  and  the  legislative  en- 
actment thereof,  which  were  applicable  to 
our  conditions  and  circumstances  and  our 
form  of  government.  Many  of  the  political 
rights  recognized  by  the  common  law  were  in 
conflict  with  our  customs  and  institutions 
and  not  suited  to  our  conditions  and,  of 
course,  were  not  brought  into  our  law,  but 
such  as  were  recognized  by  the  common  law, 
and  not  in  conflict  with  our  established  laws, 
institutions  and  customs,  and  suitable  to  our 
conditions,  were,  of  course,  carried  into  the 
body  of  our  law.  .  .  .  Again,  innumerable 
rights,  privileges  and  immunities  were  con- 
ferred, recognized,  protected,  preserved  and 
enforced  by  the  common  law,  and  it  is  hardly 
imaginable  that  the  legislative  assembly  when 
it  adopted  the  common  law  in  the  territory, 
had  in  mind  each  particular  right  or  privi- 
lege which  would  be  claimed  under  that  law. 
The  legislature  adopted  it  all,  to  the  extent 
hereinbefore  stated,  and  the  courts  will  not 
deny  a  right  asserted  under  that  law,  on  the 
ground  that  the  legislature  did  not  have  the 
particular  right  or  remedy  in  view  at  the 
time  of  the  adoption  of  the  law." 

In  Northern  Pac.  R.  Co.  v.  Hirzel,  20  Idaho 
438,  161  Pac.  854,  it  was  said:  "This  state 
did  not  adopt  the  common  law  of  England 
when  such  common  law  was  inapplicable  to 
the  conditions  of  the  state.  The  territorv 
and  state  of  Idaho  following  the  lead  of  other 
states  having  similar  statutory  provisions, 
only  adopted  such  provisions  of  the  common 
law  as  were  applicable  to  the  conditions  of  the 
state.  The  English  doctrine  of  riparian 
rights  has  been  repeatedly  held  not  applicable 
to  this  country,  especially  as  to  navigable, 
nontidal  rivers  and  lakes,  since  such  rivers 
and  lakes  did  not  exist  in  England.  .  .  . 
From  the  decisions  it  will  be  observed  that 
those  states  which  have  no  navigable  waters 
other  than  those  where  the  tide  flows  or 
whose  rivers  are  small  and  their  effectual 
navigability  is  limited,  or  nearly  so,  to  the 
tidal  waters,  have  held  more  nearly  to  the 
usual  common-law  test,  and  have  applied  the 
consequences  as  inferred  at  common  law; 
while  those  states  which  have  less  relation 
to  the  salt  waters  or  whose  rivers  are  large 
and  depend  less  upon  tidal  waters  for  their 
navigability  in  fact  have  been  inclined  to 
depart  from  the  common-law  rule." 


In  Esden  v.  May,  36  Nev.  611,  135  Pac. 
1185,  the  court  said:  "While  this  court  ba» 
held  that,  in  adopting  the  common  law  of 
England,  it  was  adopted  as  modified  by  cer- 
tain statutes  enacted  by  Parliament  prior  to 
the  Kevclution,  and  that  the  statute  of  Anne 
relative  to  gambling 'contract a  waa  therefore 
a  part  of  the  law  of  this  state  ...  it 
does  not  follow  that  all  of  the  provieions  of 
that  statute  are  in  force.  Only  those  provi> 
aions  are  in  force  which  are  applicable  to  ovr 
conditions  and  not  in  conflict'  with  our  owa 
statutory  law.  Our  own  statute  governing 
matters  of  practice  controls.  As  there  is- 
no  showing  that  the  court  below  gave  this- 
contention  serious  consideration,  we  do  not 
feel  justified  in  assuming  that  it  did." 

Article  25  of  the  constitution  of  Delaware,. 
1776,  provided  that  "the  common  law  of 
England,  as  well  as  so  much  of  the  statute 
law  as  has  been  heretofore  adopted  in  prac- 
tice in  this  state,  shall  remain  in  force,  un- 
less they  shall  be  altered  by  a  future  law 
of  the  legislature."  In  Hudson  v.  Flood,  5 
Boyce  (Del.)  450,  94  Atl.  760,  in  answer  to- 
the  contention  that  the  statute  of  25  Geo. 
II  relating  to  the  credibility  of  attesting 
witnesses  interested  in  a  will  was  by  the 
foregoing  article  of  the  constitution  made  a 
part  of  law  of  the  state,  it  was  said:  "Wher- 
ever it  has  been  made  the  law  it  has  been 
done  either  by  legislative  enactment  or  by 
clear  usage  and  adoption  in  practice.  It  has 
nowhere  been  held  to  be  in  force  unless  there 
was  tangible  evidence  of  its  enactment  or 
adoption.  We  have  tlie  same  feeling  that 
other  courts  have  expressed  in  favor  of  this 
or  some  other  law  that  would  make  an  at- 
testing witness  incapable  of  taking  an  inter- 
est under  the  will,  but  we  do  not  think  anv 
court  has  had  the  feeling  that  the  entire  will 
should  fail  because  one  of  the  beneficiaries- 
was  named  as  an  attesting  witness.  .  .  . 
We  do  regard  as  of  much  significance  the 
fact,  that  in  no  revision  or  codification  of  tbe 
laws  of  this  state,  since  the  constitution  of 
1776,  has  the  statute  25  George  II  been  in- 
cluded or  referred  to;  and  the  further  fact,, 
that  in  no  statute  of  wills,  or  other  statute,, 
enacted  since  the  passage  of  the  act  in  ques- 
tion, has  such  act  been  included,  referred  to 
or  in  any  manner  recognized  as  a  law  of  tbis 
state.  These  facts  or  circumstances,  together 
with  the  further  fact  that  there  is  nothing 
whatever  to  show  that  said  act  was  ever 
adopted  in  practice  in  Delaware  convince  the 
court  that  it  is  not,  and  never  has  l>cen,  in 
force  in  this  state.  To  assume  that  the  stat- 
ute 25  George  II  was  adopted  in  practice  in 
this  state,  or  that  it  became  a  law  merelv 
because  it  was  applicable  to  existing  condi- 
tions would,  we  think,  be  not  onlv  arbitrary 
but  dangerous,  because  it  would  be  a  recog- 
nition of  all  other  English  statutes  passed 
before  our  Revolution,  as  laws  of  this  state,  if 
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they  appeared  to  be  applicable  to  existing  con- 
ditions whether  actually  adopted  in  practice 
or  not,  and  whether  known  to  the  bar  or  not.*' 
The  common  law  adopted  in  1840  by  the 
rppublic  of  Texas  and  carried  into  its  laws 
when  it  became  one  of  the  states  of  the 
Union  is  that  which  was  declared  by  the 
courts  of  the  different  states  of  the  United 
States.  Palacios  v.  Corbett  (Tex.)  172  S.  W. 
777;  Grigsbv  v.  Reib,  105  Tex.  697,  Ann. 
Cas.  1915C  'lOll,  153  S.  W.  1124,  L.R.A. 
1915E  1,  affirming  139  S.  W.  1027.  In  the 
case  last  cited  it  was  said:  "If  it  was  in- 
tended to  adopt  the  common  law  as  it  was 
in  force  in  England  in  1840,  then  we  have 
no  common  lAw  on  the  subject  of  marriage, 
for  none  such  was  in  force  in  that  kingdom 
at  that  date.  Our  courts  have  uniformly 
recognized  the  existence  in  this  state  of  the 
common  law  which  permitted  marriage  with- 
out compliance  with  the  statute  upon  that 
subject;  therefore,  we  conclude  that  *the  com- 
mon law  of  England'  adopted  by  the  Congress 
of  the  republic  was  that  which  was  declared 
bv  the  courts  of  the  different  states  of  the 
United  States.  This  conclusion  is  supported 
bv  the  fact  that  the  lawyer  members  of  that 
Congress  who  framed  and  enacted  that  stat- 
ute had  been  reared  and  educated  in  the 
United  States  and  would  naturally  have  in 
mind  the  common  law  with  which  they  were 
familiar.  If  we  adopt  that  as  our  guide  and__^ 
source  of  authority,  the  decisions  of  the 
courts  of  those  states  determine  what  rule  of 
the  common  law  of  England  to  apply  to  this 
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case. 

In  Hatch  v.  Hatch,  46  Utah  116,  148  Pac. 
1090,  it  was  held  that  the  adoption  in  1850 
of  the  common  law  for  the  territory  of  Utah 
meant  the  common  law  only  as  interpreted  by 
the  stsites  and  not  the  old  English  common 
law. 

The  enactment  of  a  statute  in  a  common- 
law  state  embodying  a  part  of  a  common- 
law  rule  without  mention  of  the  balance  does 
not  operate  as  an  annulment  of  that  part  of 
the  rule  which  is  omitted.  Yazoo,  etc.  R.  Co. 
V.  Scott,  108  Miss.  871,  67  So.  491,  L.R.A. 
lOloE  239,  wherein  it  was  said:  "A  great 
many  of  our  statutes  dealing  not  only  with 
the  substantive,  but  also  with  the  adjective, 
law  consist  merely  of  codifications,  sometimes 
general,  but  in  roost  cases  only  partial,  of 
some  particular  rule  or  principle  of  the  com- 
mon law;  and,  should  the  courts  hold  that, 
when  any  rule  or  principle  of  the  common 
law  is  by  the  legislature  partially  incorpo- 
rated into  a  statute,  the  remainder  of  the 
rule  is  thereby  repealed  or  annulled,  endless 
trouble  and  confusion  would  result,  ijecessi- 
tating  in  all  cases  a  complete  codification  of 
the  subject  dealt  with  by  the  statute." 

In  State  v.  Ellis,  184 'ind.  307,  112  N.  E. 
98,  the  rule  has  been  laid  down  that  both 


constitutions  and  statutes  should  be  con- 
strued with  reference  to  the  doctrines  of  the 
common  law. 

Application  of  Rule. 

Common-laic  Rules  Adopted. 

Among  the  common-law  rules  which  have- 
been  adopted  and  retained  in  the  various  ju- 
risdictions, under  the  general  rules  heretofore 
stated,  are  the  following: 

— the  rule  in  Shelley's  case.  uEtna  L» 
Ins.  Co.  v.  Hoppin,  214  Fed.  928,  131  C.  C.  A. 
224  (interpreting  law  of  Illinois);  Hunting 
v.  Jones   (Tex.)    183  S.  W.  858. 

— the  rule  prohibiting  the  employment  of 
a  minor  at  a  dangerous  work  without  the 
consent  of  the  parent.  Garrett  v.  L.oui8ville,. 
etc.  R.  Go.  196  Ala.  52,  71  So.  685. 

— ^the  rules  of  law  in  relation  to  the  sol- 
emnization of  marriages.  Warren  v.  Warren,. 
66  Fla.  138,  63  So.  726 ;  In  re  Love,  42  Okla, 
478,  142  Pac.  305,  L.R.A.1915E  109;  Grigsby 
v.  Reib,  105  Tex.  597,  153  S.  W.  1124;  Becker 
v.  Becker,  153  Wis.  226,  140  N.  W.  1082, 
L.R.A.1915E  56. 

— the  rule  that  the  validity  of  marriages 
is  to  be  determined  by  the  lex  loci  contractus. 
Griswold  v.  Griswold,  23  Colo,  App.  365,  129 
Pac.  560. 

— the  rule  as  to  contributory  negligence 
except  in  the  case  of  railroads.  Co-operative 
Sanitary  Baking  Co.  v.  Shields,  71  Fla.  110„ 
70  So.   934.     And  see  the  reported  case.  * 

— the  rule  relieving  a  master  of  liability 
for  injury  caused  by  the  negligence  of  a 
fellow  servant  except  in  the  case  of  railroads. 
See  the  reported  case. 

— the  rule  as  to  the  rights  of  the  public  as 
to  nuisances.  State  v.  Chicago  Great  Western 
R.  Co.  166  la.  494,  147  N.  W.  874;  Com.  v. 
Kentucky  Distilleries,  etc.  Co.  154  Ky.  787, 
159  S.  W.  570. 

— the  rule  that  in  abating  nuisances  the 
courts  do  not  destroy  property  if  it  is  prac- 
ticable otherwise  to  remove  the  nuisance. 
Polsgrove  v.  Moss,  154  Ky.  408,  157  S.  W. 
1133. 

— the  rule  that  an  alien  cannot  inherit 
from  a  deceased  citizen.  Johnson  v.  Olsen, 
02  Kan.  819,  142  Pac.  256,  L.R.A.1915E  327. 

— the  rule  that  acts  purely  ministerial  may 
lawfully  be  performed  on  Sunday.  State  v. 
Alderson,  49  Mont.  387,  Ann.  Cas.  1916B  39, 
142   Pac.   210. 

— the  rule  prohibiting  the  performance  of 
judicial  acts  on  Sunday,  Moss  v.  State,  131 
Tenn.  94,  Ann.  Cas.  1916B  1,  173  S.  W.  859, 
L.R.A.1915D  361. 

— the  rule  requiring  a  railroad  company  to 
furnish  cars  on  reasonable  notice  and  giving 
a  right  of  action  for  damages  for  failure  to 
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do  BO.  Raper  v.  Luslv,  192  Mo.  App.  378,  181 
S.  W.  1932. 

— the  rule  allowing  a  woman  to  hold  a 
public  office,  provided  it  is  purely  ministerial 
in  nature.  State  v.  Armijo,  18  N.  M.  646,  140 
S.  W.  1032. 

— the  rule  that  where  there  is  nothing  to 
show  the  time  at  which  an  interlineation  or 
alteration  was  made  in  a  will  it  is  presumed 
to  have  been  made  before  execution.  Matter 
of  Easton,  84  Misc.  1,  145  N.  Y.  S.  373. 

— the  testamentary  common  law.  Matter  of 
Hermann,  83  Misc.  283,  145  N.  Y.  S.  291; 
Matter  of  Smart,  84  Misc.  336,  145  N.  Y.  S. 
838. 

— the  rule  that  the  state  as  a  creditor  has 
the  right  to  a  preference  in  the  distribution 
of  the  estate  of  an  insolvent  debtor.  U.  S. 
Fidelity,  etc,  Co.  v.  Borough  Bank,  161  App. 
Div.  479,  146  N.  Y.  S.  870. 

— the  rule  that  an  artisan's  lien  takes 
priority  over  existing  contract  liens.  Reeves 
v.  Russell,  28  N.  D.  265,  148  N.  W.  654, 
L.R.A.1915D  1149. 

— the  rule  giving  a  citizen  the  right  to 
inspect  the  public  records.  Palacios  v.  Cor- 
bett  (Tex.)   172  S.  W.  777. 

— the  rule  as  to  the  ownership  by  riparian 
owners  to  the  middle  of  the  bed  of  the  stream. 
Welder  v.  State  (Tex.)   196  S.  W.  868. 

— the  rule  that  no  person  can  be  a  judge 
in  a  cause  in  which  he  is  interested.  State 
V.  Ellis,  184  Ind.  307,  112  N.  E.  98. 


derdoes,  15  Ariz.  312,  Ann.  Cas.  1915D  1197, 
138  Pac.  1053,  L.R.A.1915A  491. 

— the  rule  that  a  beneficiary  under  a  will 
cannot  be  an  attesting  witness  because  of 
interest.  Hudson  v.  Flood,  5  Boyce  (Del) 
450,  94  Atl.  760. 

— ^the  rule  that  the  determination  of  the 
trial  court  on  a  motion  for  a  new  trial  ia 
not  reviewable  by  an  appellate  court.  Kuff 
V.  Georgia,  etc.  R.  Co.  67  Fla.  224,  64  So.  782. 

— the  rules  in  relation  to  the  solemniza- 
tion of  marriage.  Wilson  v.  Cook,  256  lU. 
460,  100  N.  E.  222,  43  L.R.A.(N.S.)  365. 

— ^the  rule  that  a  person  cannot  take  prop- 
erty by  inheritance  or  devise  from  an  an- 
cestor or  testator  whom  he  has  murdered. 
Wall  V.  Pfanschmidt,  265  111.  180,  Ann.  Gas. 
1916A  674,  106  N.  E.  785,  L.R.A.1915C  328; 
Avery  v.  Vail,  60  Ind,  App.  99,  108  N.  E.  599. 

— the  rule  of  due  care  or^  freedom  from 
negligence  as  a  defense  by  a  railroad  com- 
pany for  loss  caused  by  fires  along  its  right 
of  way.  Boston  Ice  Co.  v.  Boston,  etc.  R. 
Co.  77  N.  H.  6,  Ann.  Cas.  1914A  1090,  86  Atl. 
356,  45  L.ILA.(N.S.)   835. 

— the  rule  in  Shelley's  case.  Moran  v. 
Moran   (Neb.)   163  N.  W.  315. 

— the  rules  relating  to  "good  will."  Mat- 
ter of  Borden,  96  Misc.  443,  159  N.  Y.  S, 
346. 

— ^the  rule  as  to  married  women's  property 
rights.  Hatch  v.  Hatch,  46  Utah  116,  148 
Pac.  1096. 


Common-law  Rules  Rejected. 

The  extent  to  which  l:he  common  law  has 
been  adopt e'd  in  the  various  jurisdictions  be- 
ing dependent  on  their  applicability  to  local 
conditions,  many  of  the  rules  of  the  common 
law  have  been  rejected  as  unsuited  to  the 
condition  and  surroundings  of  the  people. 
This  is  true  with  respect  to  the  following 
rules: 

— the  rule  relating  to  descent  and  distri- 
bution. JEtna  L.  Ins.  Co.  v.  Hoppin,  214 
Fed.  928,  131  C.  C.  A.  224;  Eversole  v.  Ever- 
sole,  169  Ky.  793,  185  S.  W.  487,  L.R.A. 
1916E  593. 

— the  statute  de  donis,  by  which  a  condi- 
tional fee  is  converted  into  a  fee  tail,  .^tna 
L.  Ins.  Co.  v.  Hoppin,  214  Fed.  928,  131 
C.  C.  A.  224. 

— the  rule  that  the  title  to  the  bed  of 
fresh  water  rivers,  navigable  in  fact,  is  in 
the  owner  of  the  adjoining  land.  U.  S.  v. 
Mackey,  214  Fed.  137;  Northern  Pac.  R.  Co. 
V.  Hirzel,  29  Idaho  438,  161  Pac.  854. 

— the  rule  that  the  ebb  and  flow  of  the  tide 
constitutes  the  test  of  the  navigability  of  a 
stream  or  body  of  water.  Northern  Pac.  R. 
Co.  V.  Hirzel,  29  Idaho  438,  161  Pac.  854; 
Welder  ▼.  State  (Tex.)   196  S.  W.  868. 

— ^the  rule  of  the  liability  of  the  husband 
for  the  torts  of  his  wife.    Hageman  \.  Van- 


Jurisdictions    in    Which    Common    Law 

Obtains, 

United  States  as  Whole. 

There  is  no  common  law  of  the  United 
States  as  a  nation,  the  entire  national  law 
being  embodied  in  the  Constitution  or  laws 
of  the  Union.  Harrison  v.  Moyer,  224  Fed. 
224;  Denver,  etc.  R.  Co.  v.  U.  S.  241  Fed. 
614.  In  the  case  last  cited  it  was  said: 
**That  there  is  no  common  law  of  the  United 
States,  in  the  sense  of  a  national  customary 
law,  distinct  from  the  common  law  of  Eng- 
land, as  adopted  by  the  several  states  each 
for  itself,  applied  as  its  local  law,  and  sub- 
ject to  such  alteration  as  may  be  provided 
by  its  own  statutes  (with  the  one  exception 
that  the  interpretation  of  the  Constitution 
of  the  United  States  is  necessarily  influenced 
by  the  fact  that  its  provisions  are  framed  in 
the  language  of  the  English  common  law,  and 
are  to  be  read  in  the  light  of  its  history),  is 
too  well  settled  to  require  more  than  the 
citation  of  a  few  of  the  many  cases  in  which 
the  question  has  been  considered." 

States  and  Territories  Individuallt. 

In  the  majority  of  the  states  and  terri- 
tories in  which  the  common  law  prevails,  so 
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far  as  it  is  consistent  with  and  adapted  to 
the  needs  of  the  people  and  is  not  repugnant 
to  or  inconsistent  with  the  Constitution  and 
laws  of  the  United  States  or  the  particular 
state  or  territory,  it  has  been  adopted  by 
express  legislation  either  in  the  constitution, 
by  act  of  legislature  or  by  congressional  en- 
actment. 

Alabama. — Corinth  Bank,  etc.  Co.  v.  King, 
182  Ala.  403,  62  So.  704. 

Arizona. — Hageman  v.  Vanderdoes,  15 
Ariz.  312,  Ann.  Cas.  1915D  1197,  138  Pac. 
1053,  L.R.A.1915A  491. 

Deiatcare. — Hudson  v.  Flood,  5  Boyce  450, 
94  Atl.  760. 

Florida,— Warren  v.  Warren,  66  Fla.  138, 
63  So.  726;  Co-operative  Sanitary  Baking  Co. 
V.  Shields,  71  Fla.  110,  70  So.  937.  And  see 
the  reported  case. 

Idaho. — ^Northern  Pac.  R.  Co.  v.  Hirzel,  29 
Idaho  438,  161  Pac.  854. 

Illinois. — In  JStna  L.  Ins.  Co.  v.  Hoppin, 
214  Fed.  928,  131  C.  C.  A.  224,  it  was  said: 
"Ever  since  territorial  days  there  has  been 
a  provision  in  Illinois  (111.  St.  Ann.  c.  28, 
§  1)  that  the  common  law  of  England  and 
the  general  acts  of  Parliament  in  aid  thereof, 
prior  to  1606,  shall  be  in  force  until  repealed 
by  legislative  authority." 

Indiana. — State  v.  Home  Brewing  Co.  182 
Ind.  75,  105  N.  E.  909;  State  v.  Ellis,  184  Ind. 
307,  112  N.  E.  98. 

Kentucky. — Polsgrove  v.  Moss,  154  Ky. 
408,  157  S.  W.  1133. 

Missouri. — Armor  v.  Frey,  253  Mo.  447, 
161  S.  W.  829;  State  v.  Rader,  262  Mo.  117, 
171  S.  W.  46;  Sturdivant  Bank  v.  Wright, 
184  Mo.  App.  164,  108  S.  W.  355.  In 
Elkg  Invest.  Co.  v.  Jones,  187  S.  W.  71, 
it  was  said:  'HiVhen  Missouri  came  into 
the  Union  of  the  states  under  its  first  consti- 
tution, it  brought  with  it  the  common  law 
which  it  had  adopted  as  a  territory  in  1816. 
The  schedule  provided  (section  2)  that  all 
laws  then  in  force  in  the  territory  of  Mis- 
souri not  repngnant  to  that  constitution 
should  remain  in  force  until  they  should 
expire  by  their  own  limitations,  or  be  al- 
tered or  repealed  by  the  general  assembly." 

Montana. — State  v.  Alderson,  49  Mont.  387, 
Ann.  Cas.  1916B  39,  142  Pac.  210, 

Nebraska. — Moran  v.  Moran,  163  N.  W. 
315. 

Nevada. — Esden  v.  May,  36  Kev.  611,  135 
Pac.  1186. 

New  Me^oo, — State  v.  Chaves  De  Armijo, 
18  N.  M.  646, 140  Pac.  1123;  Gurule  v.  Duran, 
20  N.  M.  348,  149  Pac.  302,  L.R.A.1915F 
648. 

New  York. — ^Matter  of  Easton,  84  Misc.  1, 
145  N.  Y.  S.  373, 

North  Dakota. — Reeves  v.  Russell,  28  N.  D. 
265,  148  N.  W.  654,  L.R.A.1915D  1J49. 

Oklahoma. — In  re  Love,  42  Okla.  478,  142 
Pac.    305,    L.R.A.1915E    109.     In    U.    S.    v. 


Mackey,  214  Fed.  137,  it  was  said:  "By  en- 
actment of  the  territorial  legislature,  prior 
to  statehood,  in  force  at  the  time  of  admis- 
sion, it  was  provided  that:  'The  common 
law,  as  modified  by  constitutional  and  statu- 
tory law,  judicial  decisions  and  the  condition 
and  wants  of  the  people,  shall  remain  in* 
force  in  aid  of  the  general  statutes  of  Okla- 
homa.' Wilson's  Statutes  of  Oklahoma  1903,. 
§  4200.  We  have  seen  that  by  section  2  of 
the  schedule  of  the  state  constitution  this 
became  the  law  of  the  new  state." 

Tennessee. — Moss  v.  State,  131  Tenn.  94,. 
Ann.  Cas.  1916B  1,  173  S.  W.  859,  L.R.A. 
1915D  361. 

Texas. — Grigsby  v.  Reib,  105  Tex.  597,  Ann. 
Cas.  1915C  1011,  153  S.  W.  1124,  L.R.A. 
1915E  1,  affirming  139  S.  W.  1027;  Hunting 
v.  Jones,  183  S.  W.  858;  Welder  v.  State,  19ft 
S.  W.  868. 

Cr^a^.— Hatch  v.  Hatch,  46  Utah  116,  148 
Pac.  1096. 

Vei-mont. — ^In  re  Heaton,  89  Vt.  550,  96- 
Atl.  21,  L.R.A.1916D  201. 

Washington. — Corcoran  v.  Postal  Tele- 
graph-Cable Co.  80  Wash.  570,  142  Pac.  29,. 
L.R,A.1915B   552. 


STATE   EX   BEI*.  METCALF 


DI8TRI0T   COURT   OF   FOURTH   JU- 
DICIAIi  DISTRICT  ET  AL. 

Montana  Supreme  Court — February  9,  1916< 

S2  Mont.   4:6;   166  Pac.   278. 


Contempt  —  Power   to  Furnish   as   Xn- 
Iiereiit. 

The  power  of  a  court  of  record  to  punish 
for  contempt  is  inherent  in  the  court. 

[See  18  Ann.  Cas.  759;  117  Am.  St.  Rep. 
950.] 
Same. 

The  enumeration  in  Rev.  Codes,  §  7309,  of 
acts  constituting  contempt  is  not  exclusive, 
for  section  8275  refers  to  other  acts  as  con- 
stituting contempt. 

Common  Law  —  Extent  of  Adoption. 

The  common  law,  as  far  as  applicable,  is- 
in  force  by  virtue  of  Rev.  Codes,  §  3552,  de- 
claring that  the  common  law,  so  far  as  not 
repugnant  to  or  inconsistent  with  the  federal 
or  state  constitution  or  laws  of  the  state, 
is  the  rule  of  decision  in  all  the  courts  of 
the  state,  and  the  law  of  contempt  as  under- 
stood in  England  at  the  time  of  the  Revolu- 
tion is  not  in  force  in  the  state,  since  before- 
the  organization  of  the  territory  the  law  in 
England  had  been  modified  by  various  acts- 
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of  Parliament,  by  decisions  of  the  courts,  and 
by  disuse. 
*[See    Ann.    Cas.    1913E    1229;    Ann.    Cas. 
1918A  981.] 

Contempt  —  W^hat  Constitutes  ~  Criti- 
cism  Respecting   Past  Decision. 

Tlie  purpose  to  be  subserved  by  investing 
courts  with  the  power  to  punish  contempt, 
as  is  recognized  by  Const,  art.  8,  §  3,  author- 
izing writs  of  certiorari  in  proceedings  for 
contempt  in  the  district  court,  is  to  enable 
the  courts  to  maintain  order,  and  compel  re- 
spect for  their  lawful  orders,  and  enable  them 
to  investigate  and  determine  causes  before 
them  without  hindrance,  and  any  publication 
tending  to  interrupt  the  due  course  of  judi- 
cial administration  may  be  punished  as  con- 
tempt, but  criticism  of  a  court  after  rendi- 
tion of  a  decision,  based  on  the  decision,  is 
not  punishable  as  contempt,  but  is  within  the 
constitutional  guaranty  of  freedom  of  speech, 
guaranteed  bv  article  3,  section  10. 

[See  50  Am.  St.  Kep.  580.] 

Common  Tislw  —  Adoption  —  Crimes. 

Rev.  Codes,  §  827o,  denouncing  as  criminal 
contempt  false  or  grossly  inaccurate  reports 
of  the  proceedings  of  a  court,  when  construed 
in  the  light  of  the  constitutional  -guaranty 
of  freedom  of  speech,  does  not  denounce  as  a 
crime  every  false  or  grossly  inaccurate  report 
concerning  causes  finally  determined,  when 
no  public  interest  can  suffer  as  a  consequence 
of  the  publication,  although  such  a  report 
constituted  a  contempt  at  common  law,  and 
where  the  due  administration  of  the  law  is 
not  impeded,  and  a  publication  to  the  effect 
that  the  relator's  first  case  was  thrown  out 
of  court  on  a  technicality,  and  his  second 
case,  by  which  he  sought  to  oust  a  county 
commissioner  from  office  for  misappropria- 
tion of  public  funds,  was  thrown  out,  and 
characterized  by  the  court  as  a  "dirty  mess," 
and  tliat  if  a  man  steals  cattle  he  goes  to 
the  penitentiary,  while  if  the  county  commis- 
sioners take  county  money  that  is  simply  '*a 
dirty  mess,"  did  not  constitute  contempt 
"within  the  statute. 

[See  note  at  end  of  this  case.] 

Original  application  for  writ  of  certiorari. 
George  L.  Metcalf,  relator,  and  District  Court 
of  Fourth  Judicial  District  in  and  for  Raval- 
li County,  et  al.,  respondents.  The  facts  are 
stated  in  the  opinion.    Judgment  of  district 

COURT  ANNULLED. 

Johnson  dt  Tucker  and  Park  Smith  for  re- 
lator. 

W,  H.  Poorman  for  respondents. 

[47]  HOLLOWAY,  J. — In  May,  1915,  George 
L.  Metcalf  instituted  proceedings  in  the  dis- 
trict court  to  oust  C.  W.  Ward  from  his 
office  as  county  commissioner  of  Ravalli  coun- 
ty.  A  demurrer  to  his  complaint  was  sus- 
tained, and  a  judgment  of  dismissal  entered. 
A  like  proceeding  against  X.  J.  Tillman  was 
disposed  of  in  like  manner.  In  November  fol- 
lowing Metcalf  caused  to  be  published  in  the 


"Western  News,"  a  newspaper  of  general  cir- 
culation in  Ravalli  county,  a  tirade  of  vilifi- 
cation and  abuse  directed  at  the  county 
commissioners,  the  county  attorney,  and  Hon- 
orable R.  Lee  McCuUoch,  the  judge  who  pre- 
sided in  the  Ward  and  Tillman  cases.  The 
publication  is  altogether  too  lengthy  to  be 
reproduced.  In  effect  it  charged  the  coun- 
ty commissioners  with  looting  the  public 
[48]  treasury,  and  was  apparently  intended  to 
charge  Judge  MeCuUoch  with  being  in  league 
with  them,  or  at  least  quiescent  or  insensible 
to  their  wrongdoing.  Metcalf  was  attached 
for  contempt,  tried,  found  guilty,  and  a  fine 
imposed.  At  his  instance  a  writ  of  ccrtiorati 
was  issued  from  this  court,  and  the  contempt 
proceedings  are  before  us  for  review. 

The  causes  to  which  the  publication  re- 
ferred had  been  finally  determined  some  time 
before  the  article  was  published;  bot  the 
references  to  Judge  McCuUoch  were  not  mere- 
ly personal  to  him  but  related  to  his  char- 
acter as  judge  of  the  district  court.  One 
reference  foUow^s:  ^'My  first  case  was  thrown 
out  of  court  on  a  technicality,  and  again  I 
brought  suit.  The  judge  threw  it  out  of 
court,  characterizing  it  as  'a  dirty  mess.'  If 
a  man  takes  a  horse  or  a  few  head  of  cattle 
that  do  not  belong  to  him,  he  goes  to  Deer 
Lodge  [penitentiary] ;  but  when  two  of  our 
commissioners  take  $683.90  of  the  county's 
money,  that  is  simply  'a  dirty  mess.' " 

The  right  to  punish  for  contempt  is  as  old 
as  the  law  itself.     It  is  a  power  inherent  in 
the  courts  of  record  of  this  state,  is  a  part 
of  their  very  life,  and  a  necessary  incident  to 
the  exercise  of  judicial  functions.     (Territory 
V.  Murray,  7  Mont.  251,  15  Pac.  145;  In  re 
Mettler,  50  Mont.  299,  146  Pac.  747;  SUte 
v.  Clancy,  30  Mont.  193,  76  Pac.  10.)     The 
legislature  of  this  state  has  never  undertaken 
to  abridge  the  powers  of  the  courts  created 
by  the  Constitution  to  punish  any  act  which 
would  constitute   contempt  at   common  law. 
In  section  7309,  Revised  Codes,  certain  acts 
are    denounced   as   contempts,    but   that   the 
enumeration  was  not  intended  to  be  exclusive 
is  manifest,  for  in  section  8275  other  acts  are 
referred  to  as  constituting  contempts,  which 
are  not  mentioned  in  section  7309. 

The  publication  of  a  false  or  grossly  inac- 
curate report  of  the  proceedings  of  a  coiirt 
constituted  contempt  at  common  law  (4 
Blackstone,  2S5),  and  section  3552,  Revised 
Codes,  declares:  "The  common  law  of  Eng- 
land, so  far  as  it  is  not  repugnant  to  or  in- 
consistent with  the  Constitution  of  the  United 
[49]  States,  or  the  Constitution  or  laws  of 
this  state,  or  of  the  Codes  is  the  rule  of  de- 
cision in  all  the  courts  of  this  state."  The 
qualifications  in  this  section,  however,  are 
of  equal  moment  with  the  principal  text- 
Many  of  the  rules  of  the  common  law,  how- 
ever admirably  adopted  to  monarchical  £ng- 
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land  during  the  seyenteenth  or  eighteenth 
century,  are  altogether  out  of  harmony  with 
the  spirit  of  our  democratic  institutions  and 
inapplicable  to  present-day  conditions;  and 
this  is  particularly  true  of  the  law  of  con- 
tempt. After  enumerating  seven  classes  of 
acts,  any  one  of  which  constitutes  contempt, 
Blackstone  then  adds  a  general  saving  clause, 
in  which  he  includes  as  a  contempt:  ^'Any- 
thing,  in  short,  that  demonstrates  a  gross 
want  of  that  regard  and  respect  which,  when 
once  courts  of  justice  are  deprived  of,  their 
authority  (so  necessary  for  the  good  order  of 
the  kingdom)  is  entirely  lost  among  the 
people."     (4  Blackstone,  285.) 

In  St.  James  £vening  Post  Case,  2  Atk. 
(Eng.)  460,  20  Eng.  Rep.  Reprint,  Chap. 
683,  Lord  Hardwicke  said:  ''There  are 
three  different  sorts  of  contempt.  One  kind 
of  eontcmpt  is  scandalizing  the  court  itself. 
There  may  be  likewise  a  contempt  of  this 
court  in  atusing  parties  who  are  concerned 
in  causes  here.  There  may  be  also  a  con- 
tempt of  this  court  in  prejudicing  mankind 
against  persons  before  the  cause  is  heard.^' 

There  is  not  any  doubt  that  the  publication 
of  scandalous  matter  concerning  a  court  con- 
stituted contempt  at  common  law,  irrespec- 
tive of  whether  the  publication  related  to  a 
case  pending;  but,  unless  it  did  relate  to  a 
cause  before  the  court,  it  was  treated  as  con- 
tempt only  because  it  tended  to  bring  the 
court  into  disrespect,  or,  in  other  words,  to 
scandalize  the  court.  The  rule  has  been 
adopted  and  applied  in  a  few  instances  in 
this  country.  (Com.  v.  Dandridge,  2^  Va. 
Cas.  408;  Burdett  v.  Com.  103  Va.  838,  106 
Am.  St.  Rep.  910,  68  L.R.A.  251,  48  S.  E.  878; 
Stote  V.  Morrill,  10  Ark.  384;  8tate  v.  Hil- 
dreth,  82  Vt.  382,  137  Am.  St.  Rep.  1022,  18 
Ann.  Cas.  661,  24  L.R.A.(N.S.)  551,  74  Atl. 
71;  In  re  Moore,  63  X.  C.  307.) 

-  [50]  Although  the  question  was  not  pre- 
sented, the  supreme  court  of  Michigan  and 
the  supreme  court  of  Missouri  each  an- ' 
nounced  by  obiter  dictum  its  adherence  to  the 
same  rule.  (In  re  Chadwick,  109  Mich.  588, 
67  X.  W.  1071;  Crow  v.  Shepherd,  177  Mo. 
205,  99  Am.  St.  Rep.  624,  76  S.  W.  79.)  So 
far  as  our  investigation  goes,  these  are  the 
only  American  decisions  which  assume  to 
follow  the  common  law  to  the  extent  of  hold- 
ing a  libelous  publication  concerning  a  court 
or  judge  contempt  of  court  irrespective  of 
whether  the  publication  referred  to  proceed- 
ings pending  in  court;  and  in  each  instance 
justification  for  the  conclusion  is  found  in 
the  rule  announced  by  Lord  Hardwicke,  that 
matters  which  tend  to  scandalize  the  court 
will  constitute  contempt. 

In  Ex  p.  McLeod,  120  Fed.  130,  the  United 
states  district  court  for  the  district  of  Ala- 
bama treated  as  contempt  an  assault  upon 
a  United  States  commissioner  because  of  his 
otlicial  act,  although  the  assault  did  not  oc- 


cur in  the  presence  of  the  court,  or  in  any 
manner  interfere  with  court  proceedings. 
This  case  is  sui  generis. 

In  State  v.  Faulds,  17  Mont.  140,  42  Pac. 
283,  this  court  had  before  it  a  publication 
concerning  cases  then  pending  in  court  and 
determined  that  the  publisher  was  guilty  of 
contempt.  The  court  declined  to  consider 
whether  the  same  publication  concerning 
cases  finally  determined  would  or  would  not 
constitute  contempt,  but  for  some  reason  not 
apparent  quoted  at  considerable  length  from 
State  V.  Morrill,  above. 

The  common  law  of  England  is  not  our 
birthright.  To  whatever  extent  it  has  been 
in  force,  it  was  and  is  ours  by  adoption  and 
not  by  inheritance.  The  territory  embraced 
within  this  state  was  not  a  British  possession 
in  colonial  days,  and  came  under  the  influ- 
ence of  the  common  law  only  by  virtue  of  an 
Act  of  the  first  legislative  assembly  which  pro- 
vided: "That  the  common  law  of  England, 
so  far  as  the  same  is  applicable  and  of  a  gen- 
eral nature,  and  not  in  conflict  with  special 
enactments  of  this  territory,  shall  be  the  law 
and  the  rule  of  decision,  and  shall  be  consid- 
ered as  of  full  force  until  repealed  by  legis- 
lative authority."  [51]  (Bannack  Statutes, 
p.  356.)  That  statute  remained  in  force 
throughout  the  territorial  regime  (sec.  201, 
5th  Div.  Comp.  Stats.  1887),  was  modified  by 
the  Constitution,  and  projected  upon  the 
state  by  section  1,  Article  XX,  restated,  but 
not  materially  changed,  in  section  5152,  Po- 
litical Code,  and  section  3552,  Revised  Codes, 
and  in  that  form  is  a  part  of  the  law  to-day. 
It  is  doubtful  whether  the  law  of  contempt 
as  understood  in  England  at  the  time  of  the 
Revolution  was  ever  in  full  force  and  effect 
in  any  American  state,  and  certainly  it  was 
not  in  Montana,  for  long  before  the  organ- 
ization of  the  territory  it  had  been  greatly 
modified  by  the  Fox  Libel  Act,  by  other  Acts 
of  parliament,  by  decisions  of  the  courts,  and 
by  disuse. 

It  is  worthy  of  note  that,  while  some  of  our 
courts  have  recently  adhered  to  the  rule  an- 
nounced by  the  high  court  of  chancery  in 
1742,  in  England,  where  it  had  its  origin,  it 
has  long  since  fallen  into  a  state  of  inno- 
cuous desuetude.  In  1899,  in  Mcl-ieod  v.  St. 
Aubyn  [1899]  A.  C.  540,  68  L.  J.  C.  PI.  137, 
the  Judicial  Committee  of  the  Privy  Council, 
after  referring  to  the  law  of  contempt  as 
stated  by  Lord  Hardwicke,  said;  "Commit- 
tals for  contempt  of  court  by  scandalizing  the 
court  itself  have  become  obsolete  in  this  coun- 
try. Courts  are  satisfied  to  leave  to  public 
opinion  attacks  or  comments  derogatory  or 
scandalous  to  them."  There  is  nothing  in 
Rex  V.  Gray  [1900]  2  Q.  B.  36,  69  L.  J.  Q.  B. 
502,  to  indicate  a  contrary  view. 

The  history  of  the  legislation  regulating 
the  power  to  punish  for  contempt  in  the  fed- 
eral courts,  other  than  the  supreme  court,  is 
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indicative  of  the  trend  of  public  opinion  up* 
on  this  subject.  In  1826  James  H.  Feck, 
United  States  district  judge  for  the  district 
of  Missouri,  imposed  severe  punishment  upon 
Luke  Lawless,  an  attorney,  for  publishing  an 
article  criticising  one  of  his  decisions.  When 
the  matter  was  called  to  the  attention  of  the 
House  of  Representatives,  Judge  Peck  was 
impeached,  but,  upon  trial  before  the  Senate, 
he  was  acquitted.  The  Congress,  however, 
immediately  enacted  what  is  now  section 
725,  United  States  Revised  Statutes,  which 
attaches  the  following  [52]  proviso  to  the 
authority  granted  federal  courts  to  punish 
for  contempt:  "Provided,  that  such  power 
to  punish  contempts  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior 
of  any  person  in  their  presence  or  so  near 
thereto  as  to  obstruct  the  administration  of 
justice,  the  misbehavior  of  any  of  the  officers 
of  said  courts  in  their  official  transactions, 
and  the  disobedience  or  resistance  by  any  such 
officer,  or  by  any  party,  juror,  witness,  or 
other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said 
courts."  And  the  power  was  further  cur- 
tailed by  the  Clayton  Act  (Act  Oct.  15,  1914, 
Chap.  323,  38  Stat.  730,  Fed.  Stats.  Ann. 
1915,  Pamphlet  Supp.  p.  118). 

The  supreme  court  of  North  Carolina  has 
recently  receded  from  the  position  taken  in 
the  Moore  Case  above.  While  challenging 
the  authority  of  the  legislature  to  destroy 
or  sensibly  impair  the  power  of  a  courC  to 
punish  for  contempt,  the  court  treated  a 
recent  statute  of  that  state  upon  the  subject 
of  contempt  as  follows:  "Having  reference 
to  the  history  of  this  statute,  the  context, 
and  the  language  employed,  it  was  clearly 
the  purpose  and  meaning  of  the  Act  to  re- 
strict the  power  of  the  court,  in  this  last 
respect,  to  the  publication  of  grossly  inac- 
curate reports  about  a  trial  or  other  matter  * 
still  pending,  and,  this  being  in  our  view 
the  proper  and  only  permissible  occasion  for 
the  exercise  of  such  a  power  in  reference  to 
these  publications,  we  are  of  opinion  that  the 
provision  of  the  statute  should,  in  this  re- 
spect, be  upheld  as  written,  and  the  power 
to  punish  summarily  for  defamatory  reports 
and  criticisms,  about  a  matter  that  is  past 
and  ended  no  longer  exists."  (In  re  Brown, 
168  N.  C.  417,  84  S.  E.  690.) 

In  6  Ruling  Case  Law,  512,  the  modern  Am- 
erican doctrine  is  tersely  stated  as  follows: 
"At  common  law  the  mere  writing  contemptu- 
ously of  the  judge  of  a  superior  court  was 
a  constructive  contempt,  but  this  doctrine 
has  not  been  fully  adopted  in  this  country 
and  has  been  limited  by  our  constitutional 
guaranties  of  free  speech  and  liberty  of  the 
press  to  pending  cases.  The  common-law 
rule  was  founded  on  the  obsequious  and  flat- 
tering [53]  principle  that  a  judge  was  the 


representative  of  the  king,  but  the  theory  of 
government  which  invests  royalty  with  an 
imaginary  perfection,  and  which  forbids  ques- 
tion or  discussion,  is  diametrically  opposed 
to  the  principles  of  a  free  and  popular  gov- 
ernment, in  which  the  utmost  latitude  and 
liberty  in  the  discussion  of  business  affecting 
the  public  and  the  conduct  of  those  who  fill 
positions  of  public  trust,  that  is  consistent 
with  truth  and  decency,  is  not  only  allowable, 
but  is  essential  to  the  public  welfare."  And 
the  text  is  amply  sustained  by  the  authori- 
ties. (9  Cyc.  20;  Rapalje  on  Contempt,  sec 
56;  7  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  61; 
2  Cooley  on  Torts,  p.  820;  2  Bishop  on  Crim- 
inal Law,  sec.  269;  Cheadle  v.  State,  110 
Ind.  301,  69  Am.  Rep.  199,  11  ^f.  E.  426; 
State  V.  Kaiser,  20  Ore.  60,  8  L.R.A.  584,  n 
Pac.  964;  State  v.  Tugwell,  19  Wash.  238, 
43  L.R.A.  717,  52  Pac.  1056;  In  re  Pryor,  18 
Kan.  72,  26  Am.  Rep.  747;  Cooper  v.  People,. 
13  Colo.  337,  373,  6  L.R.A.  430,  3fe  Pac.  790; 
State  V.  Bee  Pub.  Co.  60  Neb.  282,  83  Am. 
St.  Rep.  531,  50  L.R.A.  195,  83  N.  W.  204; 
State  Board  of  Law  Examiners  v.  Hart,  104 
Minn.  88,  15  Ann.  Cas.  197,  17  L.R,A.(X.S.) 
685,  116  N.  W.  212;  Storey  v.  People,  79  111. 
45,  22  Am.  Rep.  158;  Field  v.  Thomell,  106 
la.  7,  68  Am.  St.  Rep.  281,  75  N.  W.  685;  Ex 
parte  Green,  46  Tex.  Crim.  576,  108  Am.  St. 
Rep.  1035,  66  L.R.A.  727,  81  S.  W.  723 ;  State 
V.  Circuit  Court,  97  Wis.  1,  66  Am.  St. 
Rep.  90,  38  L.R.A.  564,  72  N.  W.  193 ;  In  re 
Cooke,  116  La.  723,  41  So.  49;  In  re  Brown, 
above. ) 

The  framers  of  our  Constitution  recog- 
nised, without  limiting,  the  power  of  the 
courts  to  punish  for  contempt  (see.  3,  Art. 
VIII ) ;  but  they  understood  the  law  of  eon- 
tempt  to  be  a  law  of  necessity,  and  its  ex- 
ercise in  any  given  instance  to  be  measured 
and  restricted  by  the  necessity  which  call& 
it  into  existence.  The  purpose  to  be  sub- 
served by  investing  our  courts  with  sueh 
extraordinary  power  is  to  enable  them  to 
maintain  order  and  decorum,  compel  respect 
for  their  lawful  orders  and  process,  and  en- 
able them  to  investigate  and  determine  the 
causes  before  them  without  let  or  hindrance 
from  any  extraneous  sources.  Any  publica- 
tion which  tends  to  interrupt  the  due  course 
of  [64]  judicial  administration  deserves  re- 
buke. But  our  Constitution  provides:  "Xo 
law  shall  be  passed  impairing  the  freedom 
of  speech;  every  person  shall  be  free  to  speak, 
write  or  publish  whatever  he  will  on  any 
subject,  being  responsible  for  all  abuse  of 
that  liberty."  (Constitution,  sec.  10,  Art 
III.) 

It  cannot  be  that  liberty  of  the  press  means 
only  the  right  to  publish  laudatory  matter 
concerning  a  court  or  judge,  but  that  as  to 
their  shortcomings  or  demerits  there  must  be 
profound  silence.     In  the  language  of  a  dis- 
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tinguished  jurist:     "No  such  divinity  doth 
hedge  about  a  judge." 

The  publication  of  a  false,  or  grossly  in- 
Aceurate,  report  of  the  proceedings  of  a  court, 
•constitutes  contempt  of  court,  and  subjects 
the  offender  to  prosecution  in  a  criminal  ac- 
tion for  a  misdemeanor.  (Rev.  Codes,  sec. 
8275.)  Standing  alone,  the  language  might 
be  deemed  sufficiently  compr^ensive  to  in- 
clude comments  upon  cases  finally  determined; 
l>ut  it  is  to  be  remembered  that  the  provision 
first  found  its  way  into  the  statutes  of  this 
stAte  in  1895,  and  therefore  is  to  be  construed 
in  the  light  of  our  constitutional  guaranties, 
the  decisions  of  courts  generally,  and  the 
fact  that  the  section  does  not  undertake  to 
•define  contempts  but  only  to  designate  cer- 
tain contempts  as  crimes.  The  most  cogent 
reason  exists  for  restraining  a  false  publica- 
tion concerning  matters  pending  in  court, 
^here  the  administration  of  the  law  may 
he  impeded  or  justice  actually  defeated,  and 
the  interests  of  the  public  are  sufficiently  in- 
volved to  warrant  classifying  such  a  contempt 
as  a  crime.  But  we  cannot  believe  that  thd 
legislature  ever  intended  to  denounce  as  a 
■crime  every  false  or  grossly  inaccurate  re- 
port concerning  causes  finally  determined, 
when  no  public  interest  can  suffer  as  a  con- 
■iiequence  of  the  publication. 

If  it  be  contempt  of  court  and  a  crime  to 
publish  a  false  report  concerning  a  cause 
finally  decided  a  week  or  a  month  ago,  the 
offense  is  equally  as  great  if  the  false  report 
•concerned  the  proceedings  taken  in  the  most 
trivial  cause  a  year  ago.  To  say  that  the 
plaintiff  was  successful  in  the  case  of  A  v. 
B,  when  in  fact  the  defendant  prevailed, 
vrould  be  a  false  report  of  the  proceedings 
[55]  in  that  case;  but  no  one  would  venture 
to  suggest  that  the  publisher  of  such  report 
is  guilty  of  contempt  of  court  and  of  a  mis- 
•demeanor. 

The  publication  by  this  relator  is  hardly 
susceptible  of  classification  as  a  report  of 
court  proceedings.  If  it  offends,  it  is  because 
it  libels  the  judge  and  scandalizes  the  court; 
but  the  offense  of  "scandalizing  the  court,'*  as 
understood  at  common  law,  is  unknown  to  our 
jurisprudence,  particularly  since  the  adoption 
of  the  Constitution,  and  ample  provision  is 
made  for  redress  for  libel,  by  civil  action.  The 
supreme  court  of  Kansas  has  said  .*  ''No  judge, 
and  no  court,  high  or  low,  is  beyond  the  reach 
-of  public  and  individual  criticism.  After  a  case 
is  disposed  of,  a  court  or  judge  has  no  power 
to  compel  the  public,  or  any  individual  there- 
of, attorney  or  otherwise,  to  consider  his 
rulings  correct,  his  conduct  proper,  or  even 
his  integrity  free  from  stain,  or  to  punish 
ior  contempt  any  mere  criticism  or  animad- 
version thereon,  no  matter  how  severe  or  un- 
just."    (In  re  Pry  or,  above.) 

And  the  supreme  court  of  the  United  States 
•declariBd:     "When  a  case  is  finished,  courts 


are  subject  to  the  same  criticism  as  other 
people."  (Patterson  v.  Colorado,  205  U.  S. 
454,  463,  10  Aim.  Cas.  689,  51  U.  S.  (L.  ed.) 
879,  27  S.  C3t.  566.) 

A  court,  as  such,  has  no  sentient  existence. 
It  is  only  through  its  administrators  that  it 
can  be  assailed,  and  every  attack  necessarily 
has  its  personal  as  well  as  its  official  phase. 
So  long  as  published  criticism  does  not  im- 
pede the  due  administration  of  the  law,  it 
were  better  that  we  maintain  the  guaranty  of 
our  Constitution  than  undertake  to  compel 
respect  or  punish  libel  by  the  summary  proc- 
ess of  attachment  for  contempt.  In  Field  v. 
Thomell,  above,  the  supreme  court  of  Iowa 
said:  "It  must  be  added,  however,  that  the 
courts  have  no  power  or  desire  to  control 
the  press  in  its  legitimate  sphere.  Its  free- 
dom is  jealously  guarded  by  the  law,  and 
made  secure  in  the  Constitution.  It  enjoys 
the  utmost  latitude  in  reviewing  the  action 
of  the  courts,  and  may,  after  the  particular 
litigation  is  ended,  assail,  [56]  with  just  criti- 
cism, opinion,  rulings,  and  judgments  with 
the  weapons  of  reason,  ridicule  or  sarcasm. 

The  power  to  punish  for  contempt  is  in 
its  nature  a  trust  reposed  in  the  courts,  not 
for  themselves,  but  for  the  people  whose  laws 
they  interpret  and  whose  authority  they  ex- 
ercise. (Watson  v.  Williams,  36  Miss.  331.) 
While  a  court  which  would  hesitate  to  use 
the  power  when  the  circumstances  warrant 
would  be  guilty  of  craven  faithlessness  to 
duty,  it  is  always  to  be  kept  in  mind  that 
such  power  is  imperious  in  its  nature  and 
summary  in  its  execution.  Under  the  law 
as  it  has  been  modified  to  harmonize  with 
the  genius  of  our  institutions,  the  very  judge 
who  is  libeled  may  become  complainant,  pros- 
ecutor, witness  and  judge.  It  countenances 
arrest  without  warrant,  trial  without  jury, 
and  punishment  without  the  right  to  appeal. 
It  is  the  nearest  approach  to  autocratic  power 
of  any  permitted  under  our  form  of  govern- 
ment, and  is  not  to  be  extended  by  implica- 
tion. To  confine  its  operations  within  the 
limits  we  have  indicated  will  not  impair  the 
usefulness  of  the  courts.  Libel  may  still  be 
prosecuted  criminally  or  by  civil  action. 
"Respect  to  courts  cannot  be  compelled;  it 
is  the  voluntary  tribute  of  the  public  to 
worth,  virtue,  and  intelligence,  and  whilst 
they  are  found  upon  the  judgment  seat,  so 
long,  and  no  longer,  will  they  retain  the  pub- 
lic confidence.  If  a  judge  be  libeled  by  the 
public  press,  he  and  his  assailant  should  be 
placed  on  equal  grounds,  and  their  common 
arbiter  should  be  a  jury  of  the  country;  and 
if  he  has  received  an  injury,  ample  remuner- 
ation will  be  made."  (Stuart  v.  People,  3 
Scam.     (111.)   395.) 

The  affidavit  does  not  state  facts  sufficient 
to  constitute  contempt  of  court,  and  the  judg- 
ment of  the  district  court  is  annulled.  • 

Brantly,  C.  J.,  and  Sanner,  J.,  concur. 
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Adoption  of  Commoii  Law  in  Relation 

to  Crimes. 

I 

Introductory,  990. 
In  State  Courts: 

View  that  Common  Law  Obtains,  990. 

View  that  Common  Law  Does  Not  Obtain, 
991. 
In  United  States  Courts,  991. 


Introductory. 

It  is  the  purpose  of  this  note  to  review 
the  recent  cases  discussing  the  adoption  of 
the  common  law  in  relation  to  crimes.  The 
earlier  cases  in  point  are  collected  in  the  note 
to  Nider  v.  Com.  Ann.  Cas,  1913E  1247.  For 
cases  dealing  with  the  scope  of  the  common 
law  generally,  see  the  notes  to  Clement  v. 
Graham,  Ann.  Cas.  1913E  1208,  and  Ketelsen 
V.  Stilz,  reported  ante,  this  volume,  at  page 
965.  For  a  discussion  of  the  extent  of  the 
adoption  of  the  common  law^,  see  the  notes  to 
Kroeger  v.  Twin  Buttes  R.  Co.  Ann*.  Cas. 
191 3E  1229  and  Ingram-Dekle  Lumber  Co.  v. 
Geiger,  reported  ante,  this  volume,  at  page  971. 

In  State  Courts, 

View  that  Common  Law  Obtains. 

In  a  number  of  jurisdictions  in  the  United 
States  the  common  law  in  relation  to  crimes 
is  retained  except  in  so  far  as  it  may  have 
been  changed  or  abrogated  by  statute.  State 
V.  Donovan,  6  Boyce  (Del.)  *40,  90  Atl.  220; 
State  V.  Rader,  262  Mo.  117,  171  S.  W.  46;  Ex 
p.  De  Vore,  18  N.  Mex.  246,  136  Pac.  47; 
State  V.  Dalton,  168  N.  C.  204,  83  S.  E.  693 ; 
Com.  V.  Exler,  243  Pa.  St.  155,  89  Atl.  968. 

In  Ex  p.  De  Vore,  supra,  it  was  said :  "New 
Mexico  was  acquired  by  the  United  States 
from  Mexico  by  the  treaty  of  Guadalupe  Hi- 
dalgo, February  2,  1848.  The  common  law 
was  not  recognized  by  Mexico,  and  had  no 
place  in  the  jurisprudence  of  New  Mexico 
prior  to  its  cession  to  the  United  States.  Con- 
sequently it  would  require  a  speci6c  enact- 
ment, by  Congress,  or  the  territorial  legis- 
lature, to  adopt  the  common  law.  It  is  not 
claimed  that  Congress  so  legislated,  but  the 
attorney  general  does  contend  that  the  ter- 
ritorial legislature,  in  1851,  by  section  18 
of  an  act  entitled  'An  act,  regulating  the 
practice  in  the  district  and  supreme  courts 
of  the  territory  of  New  Mexico,'  made  the 
common  law  of  England  the  rule  of  practice 
and  decision  in  criminal  cases.  The  section, 
which  is  incorporated  into  C.  L.  1897  as  sec- 
tion 3422,  reads  as  follows:  In  criminal 
cases,  the  common  law,  as  recognized  by  the 
United  States  and  the  several  states  of  the 


cision. 

But  while  common-law  crhnes  tan  reeog* 
nized  and  punished  in  New  Mexico,  the  com- 
mon-law penalties  are  not  inflicted,  the  pun- 
ishment therefor  being  prescribed  by  statute 
1  ( §  1054  Comp.  Laws  1897 ) .  Ex  p.  De  Vore, 
18  N.  Mex.  246,  136  Pac.  47. 

The  principle  of  statutory  construction  that 
forbids  the  repeal  of  a  statute  by  implication 
unless  it  is  absolutely  necessary  applies  also 
to  the  common  law.    Thus  in  State  v.  Dono- 
van, 5  Boyce  (Del.)  40,  90  Atl.  220,  wherein 
the  question  at  issue  was  whether  the  Dela- 
ware statute  defining  arson  and  attempts  to 
commit  arson  and  providing  for  their  pun- 
ishment abrogated  the  common-law  crime  of 
solicitation  to  commit  arson,  the  court  said: 
''Repeals  by  implication  are  not  favored,  and 
only  in  clear  cases  will  the  courts  pronounce 
such  repeals.     Statutes  should  be  construed 
in    connection   with   the   previously  existing 
statutory  or  common  law  upon  the  same  sub- 
ject.    Whether  such  statutes  repeal  the  pre- 
viously  existing    law,    in   the   absence   of  a 
repeal   in   express  terms,  depends   upon  the 
presence  or  absence  of  an  irreconcilable  in- 
consistency between  them,  unless  it  is  mani- 
festly   clear    that    the    later    enactment    is 
intended  to  supersede  the  'earlier  law  and  em- 
brace   the    whole   subject-matter.      Boche  v. 
Jersey  City,  40  N.  J.  L.  267;  12  Cyc.  141,  and 
cases  cited.    The  difficulty  is  not  in  the  recog- 
nition  of   these  two  general   principles,   but 
in  their  application  to  the  present  case.    By 
said   section   18,   chapter   127,   Revised  Code 
(1893)    926,    it    is    provided    that    'assaults, 
batteries,    nuisances,   and   all   other   offenses 
indictable  at  common  law,  and  not  specially 
provided    for   by   statutes,   shall    be   deemed 
misdemeanors.     .     .     .     '     The  provisions  in 
the  statute  making  attempts  to  burn  build- 
in^*,  and  other  objects  therein  enumerated, 
misdemeanors,  were  evidently  enacted  in  aid 
of  the  common  law;  that  is,  for  the  purpose 
of  embracing  things  not  covered  by  the  com- 
mon law,  and  not  for  the  purpose  of  complet- 
ing a  code  on  the  subject.    To  maintain  in  the 
contention  of  counsel   for  accused,  it  would 
be  necessary  to  hold  that  the  arson  statute 
has  not  only  had  the  effect  of  abrogating  the 
common  law  upon  the  subject,  but  also. that 
in  respect  to  the  offense  charged  it  operates 
as  a  repeal  of  the  express  provisions  of  the 
other  statutes  making  all  offenses  indictable 
at  common  law,  and  not  specially  provided 
for  by  statutes,  misdemeanors.     We  do  not 
think  that  the  arson  statute  in  itself,  or  the 
rules  governing  repeals  by  implication,  war- 
rant such  a  holding.     On  the  contrary,  we 
find  that  the  statute  has  not  abrogated  the 
common^law  offense  of  solicitation  to  commit 
arson  or  to  set  on  fire  a  warehouse." 

Where,  however,  an  offense  is  defined  by 
statute  and  its  punishment  is  provided  for,. 
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a  prosecution  for  the  offense  is  precluded 
under  the  common  law.  Thus  in  State  v. 
Bielman,  86  Wash.  460,  150  Pac.  1194,  it 
was  held  that  the  statute  <§  2455  Rem.  & 
Bal.  Code)  defining  incest  was  intended  to 
exclude  prosecutions  under  the  common  law. 

Among  the  common-law  offenses  and  crimi* 
nal  rules  which  have  not  been  altered  or  ab- 
rogated by  statute  may  be  mentioned  the 
following : 

— conspiracy.  State  v.  Dalton,  168  N.  C. 
204,  83  S.  £.  693. 

— solicitation  to  commit  arson.  State  v. 
Donovan,  6  Boyce  (Del.)  40,  90  Atl.  220. 

— a  prison  breach  by  a  person  confined  on 
a  felony  charge.  Er  p.  De  Vore,  18  N.  Mex. 
246,  136  Pac.  47. 

— the  rule  that  a  felonious  intent  is  a  con- 
stituent element  of  larceny.  State  v.  Rader, 
262  Mo.  117,  171  S.  W.  46. 

— the  definition  of  murder.  Com,  ▼.  Exler, 
243  Pa.  St.  155,  89  Atl.  968. 
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Maryland  to  the  Federal  Union,  its  law  was 
the  common  law  of  England,  both  civil  and 
criminal,  so  far  as  it  was  suited  to  the  condi- 
tion of  its  inhabitants  and  was  unchanged 
by  statute,  and  by  the  act  of  Congress  (2 
Stat.  103)  accepting  the  cession  it  was  pro- 
vided that  the  laws  of  the  state  of  Maryland 
as  they  then  existed  should  continue  and  be 
in  force  in  the  district.  Harrison  v.  Moyer, 
224  Fed.  224. 
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UkND  AND  ATTORNET-OENERAi:. 
FOR  CANADA,  INTERVENERS.   . 


ViBW  THAT  Common  Law  Does  Not 

Obtain. 

In  other  jurisdictions,  however,  as  will  be 
seen  bv  reference  to  the  note  to  Nider  v. 
Com.  Ann.  Cas.  1913E  1247,  the  legislatures 
have  adopted  a  so-called  penal  code,  which 
is  intended  to  include  all  crimes.  Thus 
in  Montana  it  is  specifically  provided  by 
statute  that  no  oflTense  is  criminal  or  pun- 
ishable except  as  prescribed  and  authorized 
by  the  code  (Penal  Code,  §  8098,  subd.  6) 
and  though  the  question  whether  the  statute 
absolutely  abrogates  criminal  offenses  at  com- 
mon law  never  seems  to  have  been  passed  on 
directly  in  Montana,  the  inference  clearly  to 
be  drawn  from  the  reported  case  is  that  no 
contempt  of  court  can  be  punished  as  a  crime 
unless  it  is  included  in  the  statutory  defini- 
tion of  criminal  contempts. 

In  Louisiana  there  are  no  common-law 
crimes  or  offenses  but  only  such  as  are  cre- 
ated by  legislative  provisions.  State  v.  Com- 
eaux,  131  La.  930,  60  So.  620;  New  Orleans 
v.  Stein,  137  La.  652,  69  So.  43.  However,  it 
was  provided  by  the  Act  of  1805  (sec.  33,  Act 
Xo.  50)  "that  all  the  crimes,  offenses  and 
misdemeanors  hereinbefore  named,  shall  be 
taken,  intended  and  construed,  according  to, 
and  in  conformity  with,  the  common  law  of 
England."  State  v.  Comeaux,  131  La.  930, 
60  So.  620. 

In  United  States  Courts. 

There  are  no  common-law  crimes  in  the 
United  States  as  a  unit.  Harrison  v.  Moyer, 
224  Fed.  224;  U.  S.  v.  Miller,  236  Fed.  798. 

While  it  is  well  settled  that  there  are  no 
common-law  offoises  against  the  United 
States,  such  rule  does  not.  apply  to  the  Dis- 
trict of  Columbia.  At  the  time  of  the  cession 
of  the  territory  of  Columbia  by  the  state  of 
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Appeal  and  Error  —  Appealable  Juds- 
mentfl  •—  Nature  of  ProceediitB  — 
Prosecution  for  NnisaMce. 

A  proceeding  by  indictment  for  maintain- 
ing a  nuisance  under  the  Canadian  statute 
(R.  S.  ch.  146,  §§  222,  223)  providing  that 
a  person  convicted  thereunder,  though  liable 
to  fine  Or  imprisonment,  **shall  not  be  deemed 
to  have  committed  a  criminal  offense,"  is  a 
civil  and  not  a  criminal  case.  Accordingly 
the  Privy  Council  may  entertain  an  appeal 
in  such  a  proceeding  without  determining 
whether  the  Canadian  statutes  (R.  S.  ch.  146, 
§  1025)  prohibiting  appeals  from  the  judg- 
ment of  the  Dominion  courts  in  criminal 
cases  is  an  infringement  on  the  royal  pre- 
rogative to  hear  appeals  in  council. 

Nuisances  —  What  Constitutes  Public 
Nuisance  -»  Perniitting  Street  Cars  to 
Be  Overcroirded. 

The  act  of  a  street  railway  company  in 
permitting  its  cars  to  be  overcrowded  does 
not  constitute  a  nuisance  within  a  statute 
(R.  S.  Can.  ch.  146,  §  221)  defining  a  com- 
mon nuisance  as  "an  unlawful  act  or  omis- 
sion to  discharge  a  legal  duty  which  act  or 
omission  endangers  the  lives,  safety,  health, 
property  or  comfort  of  the  public  or  by  which 
the  public  are  obstructed  in  the  exercise  or 
,  enjoyment  of  any  right  common  to  all  His 
Majesty's  subjects"  since  the  overcrowding 
does  not  affect  the  public  but  only  those  per- 
sons who  have  obtained  a  license  from  the 
company  to  enter  its  cars. 

[See  <note  at  end  of  this  case.] 

[631]  Appeal  by  special  leave  from  a  judg- 
ment of  the  Supreme  Court  of  Ontario,  Ap- 
pellate Division  (November  9,  1915),  upon  a 
case  stated  by  Riddell,  J. 
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The  appellants  were  incorporated  by  an  On- 
tario statute,  55  Vict.  c.  99,  which  confirmed 
an  agreement  between  the  appellants  and  the 
corporation  of  Toronto,  dated  September  1, 
1891,  providing  for  the  operation  by  the  ap- 
pellants of  a  street  railway  in  Toronto.  By 
clause  38  of  the  conditions  and  tender,  form- 
ing part  of  the  agreement,  it  was  provided 
Vcars  are  not  to  be  overcrowded  (a  com- 
fortable number  of  passengers  for  each  car 
to  be  determined  by  the  city  engineer,  and 
approved  by  the  city  council)."  There  had 
been  considerable  litigation  between  the  ap- 
pellants and  the  corporation  with  regard  to 
alleged  overcrowding  and  the  means  of  avoid- 
ing it,  but  the  number  of  passengers  to  be 
carried  had  not  been  determined  in  the  way 
provided  by  clause  38. 

In  December,  1910,  an  indictment  contain- 
ing several  counts  relating  to  alleged  over- 
erowding  of  their  cars  was  preferred  against 
the  appellants  in  the  county  of  York,  Ontario. 
The  sections  of  the  Criminal  Code  under 
which  the  indictment  was  laid,  namely,  ss. 
221,  222,  223,  are  set  out  in  substance  in 
the  judgment  of  the  Privy  Council.  The 
appellants  [632]  demurred  to  the  indictment, 
but  the  demurrer  was  overruled,  the  appel- 
lants being  allowed  to  plead  over. 

The  trial  took  place  before  Riddell,  J.,  and 
a  jury  in  January,  1911.  The  jury  found 
the  appellants  guilty  upon  a  count  of  the 
indictment  which,  after  alleging  that  the 
appellants  were  under  a  legal  duty  to  carry 
the  passengers  received  by  them  in.  such  a 
manner  as  to  avoid  endangering  the  property 
and  comfort  of  the  said  passengers,  alleged 
that  the  appellants  unlawfully  neglected  to 
take  any  reasonable  precautions  or  care  to 
prevent  undue,  dangerous,  and  illegal  over- 
crowding of  passengers  in  their  cars,  in  con* 
sequence  whereof  the  property  and  comfort 
of  the  public,  passengers  in  the  said  cars,- 
were  endangered.  Upon  other  counts,  includ- 
ing one  charging  that  the  alleged  overcrowd- 
ing endangered  the  lives,  safety,  and  health 
of  the  public,  the  jury  disagreed  and  were 
discharged. 

At  the  request  of  the  appellants  the  learned 
judge  after  verdict  stated  a  case  under  s. 
1014,  sub-8.  2,  of  the  Code  for  the  opinion  of 
the  Appellate  Division,  one  of  the  questions 
raised  thereby  being  whether  the  learned 
judge  should  have  allowed  the  demurrer  to 
the  indictment,  or  any  part  of  it. 

The  Appellate  Division,  by  a  judgment  de- 
livered on  November  9,  1916,  by  Meredith, 
C.J.O.,  the  other  members  of  the  Court  con- 
curring, held  (so  far  as  is  material  to  the 
present  appeal)  that  the  coiint  upon  which 
the  appellants  were  convicted  charged  a  crimi- 
nal offense  and  the  commission  of  a  common 
nuisance,  and  that  the  demurrer  to  it  was 
properly  overruled.  The  proceedings  are  re- 
ported at  34  Ont.  L.  R.  689. 


The  Judicial  Committee  granted  special 
leave  to  appeal,  liberty  being  reserved  to  the 
respondent  to  contend  that  special  leave 
ought  not  to  have  been  granted. 

The  appeal  originally  came  on  for  hearing 
on  December  16,  1916,  when,  upon  a  pre- 
liminary objection  being  taken  that  it  was 
not  competent  having  regard  to  s.  1025  of 
the  Criminal  Code,  their  Lordships  ordered 
til  at  notice  should  be  given  to  the  Attorney- 
General  for  England  and  the  Attorney-Gen- 
eral for  Canada,  and  that  the  further  hearing 
should  stand  adjourned. 

Clauson,  K.C.,  Dynu^ftd,  K.C.  (Attorney- 
General  for  Ontario),  and  Mickleihwaii  for 
respondent 

P.  O.  Lawrence,  K.C,  and  7*.  Mathew  for 
Attornev- General  for  Dominion  of  Canada, 
intervener. 

Sir  John  Simony  K,C.,  D.  L,  McCarthy, 
K.C,  and  Oiveen  for  appellants. 

Sir  Frederick  Smith,  A.-G.,  Sir  Oordon 
Hetport,  S.'G.,  and  Bratuon  for  Attorney- 
General  for  England,  intervener. 

Charles  Russell  d  Co.,  solicitors  for  appel- 
lants. 

Freshfietds,  solicitors  for  respondent. 

The  Treasury  Solicitor,  solicitor  for  At- 
torney-General for  England,  intervener. 

Kays  d  Jones,  solicitors  for  Attorney-Gen- 
eral for  Dominion  of  Canada,  intervener. 

« 

[635]  Viscount  Haldanb. — ^This  is  an  ap- 
peal, for  which  special  leave  was  given,  from 
a  judgment  of  the  Court  of  Appeal  for  On- 
tario. [636]  The  question  is  whether  the 
appellants  were  properly  found  guilty  on  an 
indictment  for  having  failed,  in  breach  of  an 
alleged  legal  duty,  to  take  reasonable  precau- 
tions to  avoid  undue  dangerous  and  illegal 
overcrowding  of  passengers  in  their  tramway 
cars,  whereby  the  property  and  comfort  of 
the  public,  as  passengers  in  these  cars,  were 
endangered.  Tlie  cars  were  run  by  electricity 
on  tracks  laid  along  certain  streets  of  the 
city  of  Toronto. 

The  indictment  was  brought  under  the 
Criminal  Code  enacted  by  the  Dominion  Par- 
liament, which  forms  c.  146  of  the  Revised 
Statutes  of  Canada,  1906.  The  Code  enacts 
(s.  10)  that  the  criminal  law  of  England, 
existing  at  a  certain  date,  is  to  be  the  crimi- 
nal law  of  the  province  of  Ontario,  except 
so  far  as  modified  by  the  Code  itself  or  other 
statutes.  It  sul>8equently  (s.  221)  defines  a 
common  nuisance  to  be  an  unlawful  act  or 
omission  to  discharge  a  legal  doty,  which 
act  or  omission  endangers  the  lives,  safety, 
health,  property,  or  c6mfort  of  the  public, 
or  by  which  the  public  are  obstructed  in  the 
exercise  or  enjoyment  of  any  right  common 
to  all  His  Majesty's  subjects.  Having  thus 
dcfffned  a  common  nuitanee,  the  Code  goes  on 
to  divide  #ach  miimnees  into  two  categories 
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with  different  conflequences  attached.  By 
».  222  everyone  is  to  be  guilty  of  an  indict- 
able offence  and  liable  to  one  year's  impris- 
onment or  a  fine  who  commits  any  common 
nuisance  which  endangers  the  lives,  safety,  or 
health  of  the  public,  or  which  occasions  in- 
jury to  the  person  of  any  individual.  By 
s.  223,  on  the  other  hand,  anyone  convicted 
upon  any  indictment  or  information  for  any 
common  nuisance  other  than  those  mentioned 
in  the  last  section  "shall  not  be  deemed  to 
have  committed  a  criminal  offence;  but  all 
such  proceedings  or  judgments  may  be  taken 
and  had  as  heretofore  to  abate  or  remedy  the 
mischief  done  by  such  nuisance  to  the  public 
right."  The  effect  of  this  section  is,  in  their 
Lordships'  opinion,  to  leave  indictment  as  a 
method  of  procedure  for  trying  the  general 
question  whether  a  common  nuisance  to  the 
detriment  of  the  property  or  comfort  of  the 
public,  or  by  obstruction  of  any  right,  other 
than  one  affecting  life,  safety,  or  health, 
which  is  common  to  all  His  Majesty's  sub- 
jects, has  been  committed.  But  it  does  de- 
prive a  conviction  on  indictment,  in  these 
cases,  of  its  criminal  character.  The  method 
of  indictment  is  at  times  used  in  English 
law  as  a  convenient  one  for  trying  a  civil 
right,  and  the  section  of  the  Canadian  stat- 
ute appears  to  give  [637]  recognition  to  this 
use  of  the  method,  and  to  deprive  it  of  any 
result  in  criminal  consequences. 

There  are  other  sections  of  the  Code  which 
must  be  referred  to.  Sect.  1013  enacts  that 
an  appeal  from  the  verdict  or  judgment  of  a 
Court  or  judge  having  jurisdiction  in  crimi- 
nal cases  on  the  trial  of  any  person  for  an 
indictable  offence  shall  lie,  upon  the  applica- 
tion of  such  person,  if  convicted,  to  the  Court 
of  Appeal  in  the  cases  thereinafter  provided 
for,  and  in  no  others.  When  the  judges  of 
the  Court  of  Appeal  are  unanimous  their 
decision  is  to  be  final;  but  if  any  judge  dis- 
sents an  appeal  will  lie  to  the  Supreme  Court 
of  Canada.  No  proceeding  in  error  is  to  be 
taken.  A  case  may  be  stated  on  a  question 
of  law  during  the  trial.  Sect.  1025  enacts 
that,  notwithstanding  any  Royal  prerogative, 
or  anything  contained  in  the  Supreme  Court 
Act,  or  in  thq  Interpretation  Act,  no  appeal 
shall  be  brought  in  any  criminal  case  from 
any  judgment  or  order  of  any  Court  in  Cana- 
da to  any  Court  of  Appeal  or  authority  by 
which  in  the  United  Kingdom  appeals  or  peti- 
tions to  His  Majesty  in  Council  may  be  heard. 
A  copy  of  the  Act  containing  this  section  hav- 
ing been  transmitted  by  the  Governor-General 
of  Canada,  who  had  assented  to  it,  to  the 
Principal  Secretary  of  State  for  the  Colonies, 
it  was  allowed  by  Her  then  Majesty  Queen 
Victoria  without  comment. 

The  appellants  are  a  street  railway  com- 
pany,  incorporated  by  a  statute  passed  in 

1S02  by  the  Legislature  of  the  province  of 
Ann.  Cas.  1918A — 63. 
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Ontario.  They  operate  their  street  railway 
under  an  agreement  with  the  corporation  of 
Toronto,  which  was  confirmed  by  the  statute 
referred  to,  and  the  conditions  and  tender 
incorporated  in  the  agreement  were  declared 
to  be  valid  and  legal,  and  to  be  binding  on 
the  parties  to  it.  Paragraph  38  of  the  con- 
ditions and  tender  provided  that  cars  were 
not  to  be  overcrowded  (a  comfortable  num- 
ber of  passengers  for  each  class  of  car  to  be 
determined  by  the  city  engineer  and  approved 
by  the  City  council ) .  It  does  not  appear  that 
the  obligation  thus  imposed  on  the  appellants 
was  invested  by  the  statute  with  anything 
further  than  the  contractual  character  which 
it  originally  possessed. 

The  indictment  brought  against  the  appel- 
lants contained  a  number  of  counts,  some  of 
them  for  criminal  common  nuisances,  based 
on  8.  222  of  the  Code,  which  deals  with  dan- 
ger to  the  life,  safety,  or  health  of  the  public. 
The  only  count,  however,  on  which  the  jury 
[638]  found  a  verdict  of  guilty  at  the  trial 
was  the  count  already  referred  to,  which  was 
based  on  danger  to  the  property  and  comfort 
of  the  public,  under  s.  223.  The  appellants  | 
demurred  to  the  indictment,  but,  the  demur-' 
rer  being  overruled,  the  appellants  pleaded 
over.  At  the  request  of  the  appellants  Rid- 
dell,  J.,  who  presided  at  the  trial,  stated  a 
case  for  the  Appellate  Court  of  Ontario, 
which  raised,  among  other  questions,  the  ques- 
tion whether  the  demurrer  should  have  been 
allowed. 

The  Appellate  Court  found  that  the  ap- 
pellants were  guilty,  on  the  finding  of  the 
jury,  of  a  criminal  offence  on  the  count  re- 
ferred to,  that  the  demurrer  was  properly 
overruled,  and  there  had  been  no  misdirec- 
tion, and  that  the  conviction  should  be  af- 
firmed. The  learned  judges  of  the  Court  of 
Appeal  thought  that  the  Code  intended  to 
leave  untouched  the  common  right  to  pro- 
ceed by  indictment  for  a  public  nuisance  and 
merely  to  alter  the  punishment  on  a  convic- 
tion for  what  remained  a  criminal  offence. 
They  said  that  just  as  in  the  case  of  a  nui- 
sance on  a  public  highway  the  nuisance  was 
a  public  one,  although  it  was  only  those 
members  of  the  public  that  had  occasion  to 
use  the  highway  that  were  prejudicially  af- 
fected, so  all  those  members  of  the  public 
for  whom  there  was  room  in  the  cars  had  the 
right  to  travel  in  them. 

The  appellants  applied  to  the  Sovereign  in 
Council  for  special  leave  to  appeal,  and  this 
was  granted  subject  to  a  reservation  of  lib- 
erty to  the  respondents  to  raise  the  question 
whether  leave  should  have  been  granted,  hav- 
ing regard  to  the  fact  that  the  matters  in 
dispute  formed  the  subject  of  a  criminal 
charge^  It  was  arranged  that,  as  a  question 
was  raised  whether  s.  1025  of  the  Dominion 
statute  had  effectually  abrogated  the  preroga- 
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tive  right  to  hear  the  appeal,  the  Attorney- 
General  for  England  and  the  Attorney-Gen- 
eral for  Canada  should  be  notified.  They 
have  both  of  them,  as  the  result,  been  repre- 
sented during  the  argument  at  the  Bar. 

It  has  in  the  event  become  unnecessary  for 
their  Lordships  to  express  an  opinion  on  the 
question  as  to  the  prerogative,  for  they  have 
arrived  at  tbe  conclusion  that,  on  the  true 
construction  of  the  Code,  this  is  not  a  crimi- 
nal.case  within  the  meaning  of  s.  1025,  which 
purports  to  limit  the  prerogative,  btit  is  in 
reality  a  question  of  civil  right  which  may 
properly  be  made  the  subject  of  appeal  to 
the  Sovereign  in  Council,  and  as  to  which 
the  prerogative  is  not  affected.  [639]  The 
point  turns  on  the  construction  of  s.  223,  and 
their  Lordships  think  that,  although  the  sec- 
tion preserves  indictment  and  information  as 
modes  of  procedure  in  the  cases  with  which 
alone  it  deals,  those  relating  to  the  property 
or  comfort  of  the  public,  and  to  obstruction 
of  rights  common  to  the  Kings'  subjects 
other  than  those  dealt  with  in  s.  222,  it 
divests  the  breach  of.  duty  so  tried  of  any 
criminal  character.  The  section  provides 
that  anyone  convicted  under  it  is  not  to  be 
deemed  to  have  committed  a  criminal  offence, 
and  goes  on  to  preserve  the  possibility  of 
such  consequential  proceedings  or  judgments 
as  may  be  taken  or  had  under  the  existing 
law,  not  for  the  punishment  of  the  person 
convicted,  but  for  the  abatement  or  remedy 
of  the  mischief  done  by  the  nuisance  to  the 
public  right.  The  wrong  done  is  therefore, 
in  their  Lordships'  opinipn,  only  a  civil 
wrong.  That  indictment  should  be  recognized 
in  a  statute  as  a  method  of  trying  a  civil 
right  is  nothing  new.  For  example,  s.  1  of 
the  English  Evidence  Act  of  1877  (40  &  41 
Vict.  c.  14)  provides  that,  on  an  indictment 
for  the  purpose  of  trying  or  enforcing  a  civil 
right  only,  the  defendant  and  the  wife  or 
husband  of  the  defendant  are  to  be  admissible 
witnesses.  Their  Lordships  think  that  it  was 
competent  to  the  Parliament  of  Canada  un- 
der s.  91,  subs.  27,  of  the  British  North 
America  Act,  1867,  which  enables  it  exclu- 
sively to  legislate  as  to  criminal  law,  in- 
cluding procedure  in  criminal  matters,  to 
declare  that  what  might  previously  have  con- 
stituted a  criminal  offence  should  no  longer 
do  so,  although  a  procedure  in  form  criminal 
was  kept  alive.  . 

These  considerations  dispose  of  the  point 
as  to  the  competency  of  this  appeal.  What 
remains  is  the  question  whether  the  demurrer 
should  have  been  allowed.  Their  Lordships 
are  of  opinion  that  this  should  have  been 
done.  The  obligation  of  the  appellants  was 
a  contractual  obligation  to  the  corporation. 
There  was  no  duty  to  the  public  generally. 
That  the  electric  cars  ran  on  rails  along  the 
streets   made  no  differenee  in  this  respeot. 


For  these  cars  were  on^e  street  in  deroga- 
tion of  the  public  ri^t  which  the  Legislature 
of  Ontario  and  the  corporation  of  Toronto 
had  thought  it  advantageous  to  interfere 
with.  The  cars  were  not  the  less  thereby 
the  property  of  the  appellants,  which  the 
public  could  only  enter  by  invitation.  What- 
ever conditions  in  the  grant  of  the  appel- 
lants' title  the  corporation  had  contracted 
for  obtained  merely  between  them  and  the 
[640]  appellants.  The  overcrowding  was  not 
a  matter  that  affected  the  public  as  such, 
but  only  those  members  of  the  public  who 
had  obtained  from  the  appellants  licences  to 
enter  the  cars. 

This  being,  in  their  Lordships'  opinion, 
the  conclusion  to  which  the  Caurt  of  Appeal 
ought  to  have  come,  it  follows  that  the  de- 
murrer should  have  been  allowed  and  an 
acquittal  directed.  Their  Lordships  will 
therefore  humbly  advise  His  Majesty  that 
this  appeal  ought  to  be  allowed  and  the  judg- 
ment of  the  Appellate  Division  of  the  Su- 
preme Court  of  Ontario  dated  November  9, 
1915,  set  aside  and  the  matter  remitted  to 
the  Supreme  Court  so  that  a  verdict  of  ac- 
quittal may  be  pronounced  in  favour  of  the 
appellants.  The  respondent  should  pay  to 
the  appellants  their  costs  in  the  Appellate 
Division  and  of  this  appeal;  those  of  tbe 
proceedings  in  the  Court  of  first  instance 
should  be  left  to  the  discretion-  -of  that  Court. 
Tbe  Attorney -General  of  England  and  the 
Attorney-General  of  Canada  will  neither  re- 
ceive nor  pay  costs. 

NOTE. 

Aot  of  Carrier  in  Permitting  Cars 
to  Be  Overcrowded  as  Confltitntiiig: 
Nuisance. 

While  the  cases  arc  numerous  in  which  an 
injury  complained  of  is  alleged  to  have  been 
the  result  of  the  overcrowding  of  the  cars 
of  a  carrier,  in  those  cases  judgment  has  been 
asked  on  the  ground  that  the  act  complained 
of  was  a  breach  of  a  duty  owing  by  the  car- 
rier to  the  individual  injured  by  virtue  of 
the  relation  existing  between  them.  (See  4 
R.  C.  L.  tit.  Carriers,  p.  1213.)  But,  whether 
such  negligence  constitutes  &  nuisance,  the 
courts  do  not  seem  to  have  been  called  on  to 
decide  until  the  decision  in  the  reported  case. 
In  that  case  the  House  of  Lords,  in  deciding 
an  appeal  from  a  judgment  of  the  supreme 
court  of  Ontario,  appellate  division,  holds 
that  the  overcrowding  of  cars  is  not  a  public 
nuisance,  saying:  ''The  obligation  of  the  ap- 
pellants was  a  contractual  obligation  to  the 
corporation.  There  was  no  duty  to  the  pub- 
lic generally.  That  the  electric  cars  ran  on 
rails  along  the  street  made  no  difference  in 
this  respect.     For  these  ears  were  on  the 
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street  In  derogation  of  the  public  right  which 
the  legislature  of  Ontario  and  the  corpora- 
tion of  Toronto  had  thought  it  advantageous 
to  interfere  with.  The  cars  were  not  the  less 
thereby  the  property  of  the  appellants,  which 
the  public  could  only  enter  by  invitation. 
Whatever  conditions  in  the  grant  of  the  ap- 
pellant's title  the  corporation  had  contract^ 
for  obtained  merely  between  them  and  the 
appellants.  The  overcrowding  was  not  a 
matter  that  affected  the  public  as  such  but 
only  those  members  of  the  public  who  had 
obtained  from  the  appellants  licenses  to  enter 
the  cars." 

The  decision  of  the  trial  court  in  Rex  v. 
Toronto  R.  Co.  23  Ont.  L.  Rep.  186,  18  Ont. 
W.   Rep.   104,   18  Can.   Crim.  Cas.   417,  a/- 
firmed  by  the  appellate  division  of  Ontario 
(9  Ont.  W.  N.  152,  34  Ont.  L.  Rep.  589)  and 
reversed  by  the  House  of  Lords,  in  the  re- 
ported case,  was  that  the  act  of  overcrowding 
a  street  car  since  it  occasions  injury  or  an- 
noyance to  that  part  of  the  public  properly 
within  the  car  as  passengers  is  a  common  or 
public  nuisance.     Whether  from  the  stand- 
point of  persons  crowding  into  cars-  already 
filled   to  overflowing,   or   of   persons   denied 
accommodation    and    subjected   to    inconven- 
ience, delay  and  possible  loss  by  reason  there- 
of, the   overcrowding   is   a  nuisance,  "either 
public  or  private,  was  not  decided  for  the 
reason  that  those  were  not  grounds  of  com* 
plaint.     In  reaching  its  conclusion  the  trial 
court,  after  reviewing  the  American,  English 
and  Canadian  authorities,  said:     "A  carrier 
is  bound  to  accept  as  passengers  all  suitable 
persons  who  present  themselves,  offer  to  pay 
for  transportation  and-  can  be  accommodated 
with  room  in  its  car.     That  each  passenger 
is  entitled  to  a  seat  and  need  not  pay  the 
fare  unless  provided  therewith;    but  unless 
the  prescribed   fare  is  paid   such  passenger 
may  not  continue  to  ride.     That  it  is  the 
duty  of  the  carrier  to  make  reasonable  rules 
and  regulations  for  the  comfort  and  safety 
of  its  passengers.    That  the  carrier  is  liable 
to  passengers  for  injury  occasioned  by  the 
overcrowding  of  its  cars,  and  that,  to  protect 
itself  against  such  liability,  it  may  use  suffi- 
cient force  to  keep  persons  from  crowding 
thereon.    That,  in  this  case,  the  inconvenience 
caused  to  passengers  within  its  cars  by  over- 
crowding could  not  be  weighed  by  the  carrier 
against  the  advantage  derived  by  those  wait- 
ing to  be  transported  and  who  were  not  de- 
nied entrance,  to  show  that  the  inconvenience 
suffered   by   the   former   was   less   than   the 
advantage  to  the  latter  who  were  not,  there- 
fore,  subjected   to  delay,   and   that  on   the 
whole,  the  general  public  was  benefited  rather 
than  inconvenienced,  in  view  of  the  existing 
conditions,  by  the  conduct  of  the  carrier  in 
permitting  its  cars  to  be  overcrowded."    The 
foregoing    ruling    hardly    seems    consistent 
with  the  final  judgment  of  the  trial  court 


on  the  whole  case.  If  the  overcrowding  of 
cars  is  a  common  or  public  nuisance,  affect- 
ing those  traveling  therein  as  a  part  of  the 
general  public,  it  would  seem  to  follow  that, 
from  the  standpoint  of  the  public  interest, 
any  benefit  that  might  accrue  to  any  or  all 
of  those  constituting  the  public  should  be 
considered  in  determining  whether  on  the 
whole  any  public  injury  has  been  occasioned. 
In  affirming  this  judgment,  the  appellate  di- 
vision of  the  supreme  court,  said:  "All  of 
the  objections  urged  by  the  learned  counsel 
for  the  defendant,  except  perhaps  one,  were 
dealt  with  by  the  learned  trial  judge  in  an 
elaborate  statement  of  his  reasons  for  judg- 
ment with  which  I  entirely  agree  and  to 
which  I  have  but  little  to  add." 
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Mandaanua    —    Eifeot    of   Ezlstenee    of 
Statutory  Remedy. 

The  remedy  given  by  section  39,  chapter 
39,  Code  1899,  against  a  sheriff,  for  failure 
to  pay  county  orders  drawn  on  him,  that 
remedy  not  being  as  competent  to  afford  re- 
lief on  the  very  subject-matter,  and  one 
equally  as  convenient,  beneficial,  and  effective, 
is  not  exclusive  of  the  remedy  by  mandamus ; 
it  is  cumulative  only  of  that  common -law 
remedy. 

Cases  Distinsuifllied. 

This  case  distinguished  from  the  cases  of 
Ratliffe  v.  County  Court,  36  W.  Va.  202,  and 
Welty  V.  County  Court,  46  W.  Va.  460. 

Taxation  — -  Correction  and  Reftrnding 
—  Prooednre. 

An  order  of  exoneration  of  taxes,  and  for 
repayment  of  taxes  paid  upon  an  erroneous 
assessment,  procured  by  the  applicant  and 
drawn  on  the  sheriff,  in  his  favor,  pursuant 
to  section  94,  chapter  29,  Code  1899,  cannot 
be  set  aside  or  annulled  by  the  county  court, 
at  a  subsequent  term,  without  notice  or  proc- 
ess to  such  applicant.  Such  order  or  rescis- 
sion is  absolutely  void  and  of  no  effect. 

Maadamna  —  Against  Ollloer  —  Effect 
of  Expiration  of  Term* 

A  suit  in  mandamus  against  a  sheriff  by 
the  holder  of  such  order  of  exoneration,  to 
compel  the  former  to  repay  him  excess  of 
taxes  collected,  does  not  abate  by  the  ofiicer's 
death,  resignation,  or  expiration  of  his  term, 
if  it  be  shown  that,  by  the  fault  of  the  county 
court,  or  otherwise,  he  has  failed  to  pay  such 
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order,  and  at  the  expiration  of  his  term  he 
has  paid  over  to  his  successor  the  money 
which  he  should  have  paid  to  relator,  and 
such  sum  has  gone  into  the  treasurv  to  the 
credit  of  the  county  fund,  the  district  fund, 
and  to  the  boards  of  education.  In  such  case 
the  suit  may  be  revived,  and  the  incumbent 
in  oifice  cited  into  court  and  required  to  re- 
spond to  the  writ,  as  upon  origmal  process. 
[See  note  at  end  of  this  case.] 

Saute. 

The  facts  in  this  case  call  for  the  proper 
application  of  the  rule  of  practice  just  stated. 
[See  note  at  end  of  this  case.] 

(Syllabus  bv  court.) 

Error  to  Circuit  Court,  Pleasants  county. 

Action  by  Eureka  Pipe  Line  Company, 
plaintiff,  against  B.  F.  Riggs,  Sheriff,  etc., 
defendant.  Judgment  for  defendant.  Plain- 
tiff brings  error.  Tlie  facts  are  stated  in  the 
opinion.    Heviiiksed. 

A.  B.  Fleming,  Charles  Poicell  and  Kemble 
White  for  plaintiff  in  error. 

G.  D.  Smith  for  defendant  in  error. 

[354]  MiLLEB,  P.—Error  to  the  judgment 
of  the  circuit  court  denying  a  peremptory 
writ  of  mandamus  requiring  defendant  to  pay 
petitioner  the  amount  of  two  orders  of  the 
county  court  made  June  18,  1903,  correcting 
assessments  of  its  property  for  taxation  for 
the  years  1901  and  1902,  and  exonerating  it 
therefrom,  and  ordering  him  to  refund  to  it 
the  excess  of  taxes  paid  him  for  those  years, 
on  such  erroneous  assessments,  aggregating 
$3,450.00. 

[355]  The  proceedings  were  begun  in  the 
court  below  May  12,  1904,  during  respond- 
ent's term  of  office,  which  ended  December 
31,  1904,  but  the  judgment  complained  of 
was  not  pronounced  until  the  24th  day  of 
April,  1913. 

Respondent,  by  motion  to  quash,  demurrer 
overruled,  and  answer,  challenged  jurisdic- 
tion by  mandamus,  and  answered  no  funds, 
and  pleaded  the  subsequent  order  of  the 
county  court,  made  at  a  subsequent  special 
term  of  the  court,  held  on  August  18,  1903, 
but  without  notice  or  process  to  petitioner, 
whereby  said  court  undertook  to  rescind, 
annul,  and  make  void  said  orders  of  exonera- 
tion of  June  18,  1903.  Issues  were  joined  on 
the  pleas  and  the  case  on  pleadings  and  evi- 
dence was  submitted  to  the  court  in  lieu 
of  a  jury  with  the  result  already  indicated. 

The  orders  of  exoneration  were  regularly 
procured  and  made  pursuant  to  section  94, 
chapter  29,  Code  1899,  then  in  force,  and  no 
substantial  issue  is  made  or  supported  by 
evidence  as  to  the  regularity  and  validity  of 
these  orders.  Section  96,  of  the  same  chap- 
ter, provides;     "Such  order,  delivered  to  the 


sheriff  or  other  collecting  officer,  shall  re- 
strain him  from  collecting  so  much  as  is 
erroneously  charged  and,  if  the  same  ha» 
already  been  collected,  shall  compel  him  to 
refund  the  money,  if  such  officer  has  not 
already  paid  it  into  the  treasury,  and  in 
either  case,  when  endorsed  by  the  person  ex- 
onerated, it  shall  be  a  sufficient  voucher  ta 
entifle  the  officer  to  a  credit  for  so  much  in 
his  settlement  with  the  auditor." 

It  is  fully  proven,  we  think,  that  after  ob- 
taining these  orders,  and  before  obtaining 
the  alternative  writ,  they  were  duly  pre- 
sented to  respondent  for  payment,  and  that 
payment  was  refused.  Nor  is  there  any  doubt 
from  the  evidence  that  defendant  had  fundn 
applicable,  then  or  thereafter,  and  at  the 
time  his  term  of  office  expired,  to  pay  same, 
and  moreover,  that  he  declined  to  accept  the 
same  tendered  by  relator  in  payment  of  its 
taxes  for  the  year  1903.  The  validity  of 
said  order  of  rescission  of  August  18,  1903, 
was  challenged  by  relator  for  want  of  juris- 
diction in  the  court  to  make  it,  and  for  want 
of  notice  to  it,  and  on  other  grounds. 

The  first  question  we  will  consider  is, 
treating  the  orders  of  exoneration  valid  and 
unaffected  by  the  subsequent  order  [3561  o^ 
rescission,  was  there  jurisdiction  by  manda- 
mus, at  the  time  the  alternative  writ  issued 
and  during  his  incumbency,  to  compel  re- 
spondent to  respect  and  pay  the  same?  If 
valid,  section  96,  of  chapter  29,  of  the  Code, 
undoubtedly  made  it  the  duty  of  respondent 
to  refund  the  excess  taxes  collected,  aud  not 
paid  into  the  state  treasury.  The  record 
shows  that  as  to  the  state  and  state  school 
taxes,  tliey  were  refunded  by  the  auditor  to 
relator,  on  presentation  of  certified  copies  of 
the  orders  to  him,  pursuant  to  section  07,  of 
said  chapter.  But  was  petitioner  relievable 
in  mandamus? 

At  common  law  mandamus  was  always 
available  to  compel  performance  by  public 
officers  of  their  purely  ministerial  duties, 
where  no  other  equally  adequate  and  effica- 
cious remedy  was  provided  by  statute.  The 
rule,  as  now  generally  stated,  briefly,  is,  that 
mandamus  is  not  available  where  another 
specific  and  adequate  remedy  exists.  But  the 
other  remedy  must  not  only  be  adequate  in 
the  general  sense  of  the  term,  but  it  must 
be  specific  and  appropriate  to  the  circum- 
stances of  the  particular  case,  and  as  will 
enforce  a  right  or  performance  of  the  duty, 
and  such  remedy  cannot  be  said  to  be  fully 
adequate  unless  it  reaches  the  end  intended 
and  actually  compels  performance  of  the  duty 
in  question.  And  as  some  of  the  books  put 
it,  the  controlling  question  is  not,  has  the 
party  a  remedy  at  law,  but  is  that  remedy 
fully  commensurate  with  the  necessities  and 
rights  of  the  party  under  all  the  circum- 
atances  of  the  particular  case?    2  Spelling 
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on  In),  and  Ex.  Rem.  section  1Z75,  says: 
'"To  supersede  the  remedy  by  mandamus  the 
party  must  not  only  have  a  specific  remedy, 
but  one  competent  to  afford  relief  upon  the 
very  subject-matter  of  his  application,  and 
one  which  is  equally  convenient,  beneficial, 
and  effective  as  the  proceeding  by  manda- 
mus." We  have  recognized  this  rule  in  Dun- 
levy  V.  Couniy  Ct.  47  W.  Va.  513,  35  S.  E. 
956  (3  syl.)  and  Daniel  v.  Simms,  49  W.  Va. 
554,  574,  39  8.  £.  690,  and  have  applied  the 
rule  in  State  v.  Melton,  62  W.  Va.  253,  57 
8.  E.  729,  and  State  v.  Davis,  Sheriff,  74 
W,  Va.  261,  82  S.  E.  207. 

Remedy  is  given  in  such  case  against  the 
sheriff  and  his  sureties  by  action  on  his  bond 
by  section  39,  of  chapter  39,  Code  1899,  same 
as  the  corresponding  section.  Code  1913. 
But  is  this  remedy  exclusive  or  cumulative 
only  of  the  common  [357]  law  remedy  by 
mandamus?  That  remedy  requires  a  suit 
regularly  matured  at  rules,  and  prosecuted 
to  judgment,  and  involves  the  hazards  of  ex- 
ecution and  all  the  delays  incident  thereto. 
It  is  not  as  appropriate  to  the  specific  duty 
required,  nor  is  it  as  speedy,  prompt  and 
efficacious  as  mandamus.  In  mandamus  the 
remedy  of  contempt  is  incident  to  a  violation 
of  the  order,  and  the  court  is  competent 
thereon  to  punish  disrespect  of  its  order. 
Mandamus  requires  but  a  few  days  for  ma- 
turity, and  acts  directly  on  the  person  of  the 
officer,  coercing  him  in  the  performance  of 
his  plain  duty.  Under  the  rule  just  an- 
nounced, therefore,  we  do  not  think  the 
remedy  by  action  on  the  official  bond  is  a  bar 
to  the  remedy  by  mandamus. 

In  Ratliffe  v.  County  Ct.  36  W.  Va.  202, 
14  S.  E.  1004,  and  Welty  v.  County  Ct.  46 
W.  Va.  460,  33  S.  E.  269,  it  was  decided  that 
as  the  county  court  had  levied  therefor,  and 
placed  the  money  in  the  hands  of  the  sheriff, 
and  issued  orders  on  him  to  its  creditor,  it 
had  done  all  that  was  required  of  it,  and 
that  mandamus  by  the  creditor  would  not 
lie  against  it  to  compel  another  levy;  that 
plaintifi^s  remedy  was  against  the  sheriff. 
Those  cases,  however,  are  not  opposed  to  the 
views  above  expressed  on  the  adequacy  of 
the  remedy  given  by  statute  in  cases  like 
this.  We  are  of  opinion,  therefore,  that 
relator  may  properly  resort  to  mandamus, 
and  is  not  limited  to  the  remedy  by  action 
on  respondent's  official  bond. 

But  remedy  by  mandamus  requires  a  clear 
legal  right.  As  we  have  already  intimated 
the  orders  of  exoneration  made  by  the  county 
court  gave  that  clear  right,  unless  annulled 
by  the  subsequent  order  made  at  the  subse- 
quent special  term.  What,  then,  was  the 
effect  of  that  subsequent  order,  if  any,  on 
the  relator's  right  to  the  exemption?  As  we 
have  already  said,  those  orders  of  exonera- 
tion were  regularly  obtained  by  due  proceed- 


ings under  the  statute,  and  while  there  is 
some  intimation  in  the  record  that  undue 
influence  may  have  been  exerted  upon  mem- 
bers of  the  court  or  the  officers  of  the  court, 
rendering  the  orders  fraudulent,  there  is  no 
plea  and  no  evidence  competent  to  support 
such  a  claim,  and  this  court  cannot  indulge 
the  presumption  that  fraud,  not  proven,  en- 
tered into  the  action  of  the  court.  Those 
orders  having  been  properly  obtained  entitled 
the  relator  to  a  refund  of  the  [358]  taxes 
exonerated;  they  constituted  property  or 
property  rights,  which  could  not  be  taken 
away  except  by  some  proper  judicial  process. 
It  is  not  pretended  that  any  process  was 
served  upon  the  relator,  or  waived  by  it, 
and  the  order  itself  discloses  no  appearance 
by  anyone  on  its  behalf  or  any  waiver  of 
process.  So  we  think  those  orders  had  the 
force  of  judgments,  and  that  after  the  term 
of  the  court  at  which  they  were  entered  had 
ended  jurisdiction  to  set  them  aside  or  make 
them  void  was  gone.  After  that  it  would 
take  some  direct  proceeding'  properly  insti- 
tuted and  prosecuted  on  due  process  served 
to  accomplish  such  a  result.  The  rules  appli- 
cable to  courts  in  general  we  think  apply  to 
county  court  judgments  of  this  character. 
See  Ruhl  v.  Ruhl,  24  W.  Va.  279;  Crawford 
V.  Fickey,  41  W.  Va.  644,  23  S.  E.  002; 
Morgan  v.  Ohio  River  R.  Co.  39  W.  Va.  19, 
19  S.  E.  588;  Barbour  County  Ct.  v.  O'Neal, 
42  W.  Va.  295,  26  S.  E.  182;  Bank  v.  Ralph- 
snyder,  54  W.  Va.  234,  236,  46  S.  E.  206; 
State  V.  Boner,  57  W.  Va.  81,  49  S.  E.  944. 

The  point  is  also  made,  respecting  said 
order  of  rescission,  that  it  was  entered  at  a 
special  term  not  properly  called.  The  views 
already  expressed  on  the  invalidity  of  the 
order  renders  it  unnecessary  to  further  con- 
sider this  question. 

The  next  question  is,  may  the  peremptory 
writ  go  after  the  expiration  of  relator's  term 
of  office,  or  against  his  successor,  or  docs  the 
suit  abate?  There  is  much  contrariety  of 
opinion  among  the  decisions  on  this  question. 
Our  own  decisions  bearing  on  the  question  are 
rather  conflicting,  and  most  of  them  by  a 
divided  court.  Generally,  however,  the  cases 
hold  with  some  uniformity  that  where  the 
action  was  begun  during  his  term,  and  the 
duty  is  personal  to  the  officer,  and  involves 
no  continuing  duty  on  the  office,  government, 
municipality  or  other  corporate  body,  of 
which  he  was  or  is  the  representative,  the 
suit  abates  by  his  death,  resignation,  or  the 
expiration  of  his  term  of  office,  and  is  not 
revivable  against  his  successor.  Holdermann 
v.  Schane,  56  W.  Va.  11,  3  Ann.  Cas.  170, 
48  S.  E.  512;  Hebb  v.  County  Ct.  49  W.  Va. 
734,  37  S.  E.  676;  Leavenworth  County  v. 
Sellew,  99  U.  S.  627,  25  U.  S.  (L.  ed.)  333; 
U.  S.  v.  Boutwell,  84  U.  S.  604,  21  U.  S. 
(L.  ed.)    721;    Warner  Valley   Stock  Co.   v. 
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Smith,  165  U.  S.  28,  17  S.  Ct.  225,  41  U.  S. 
(L.  ed.)  621;  Thompson  v.  U.  S.  103  U.  S. 
480,  26  U.  S.  (L.  ed.)  521;  Caledonian  Coal 
Co.  V.  Baker,  196  U.  S.  432,  25  S.  Ct.  375, 
49  U.  S.  (L.  ed.)  540.  The  cases  bearing  on 
the  subject  are  about  all  collated  in  a  note 
to  State  V.  Board  of  State  Canvassers,  32 
Mont.  13,  4  Ann.  [359]  Cas.  73,  75,  79  Pac. 
402.  In  our  case  of  Holdermann  v.  Schane, 
supra,  an  election  case,  Judge  Brannon  re- 
views  most  of  our  previous  cases,  in  reach- 
ing the  conclusion  that  neither  the  county 
commissioners,  in  office  when  the  mandamus 
nisi  issued,  nor  their  successors,  could  after 
their  terms  of  office  had  expired,  be  reached 
by  the  peremptory  writ  to  compel  them  to 
reconvene  and  canvass  the  ballots  of  an  elec- 
tion. Judge  Dent,  dissenting,  reached  the 
same  result,  but  for.  other  reasons.  This 
decision  is  not  in  harmony  with  the  opinion 
of  Judge  Brannon  in  Hebb  v.  County  Ct. 
supra,  at  page  734.  He  there  says:  "This 
mandamus  is  not  against  those  people  indi- 
vidually, but  against  the  canvassing  board, 
a  continuous  legal  body,  though  its  members 
change,  and,  as  the  recount  must  be  made 
by  those  new  members,  it  was  proper  tliat 
the  writ  should  go  against  them."  Then  he 
adds:  "The  Supreme  Court  of  the  United 
States  has  drawn  the  line  of  distinction  that, 
where  the  writ  is  to  go  against  the  individual 
as  an  officer,  expiration  of  his  office  ends  the 
case;  but  where  it  is  against  a  municipal 
corporation,  or  other  corporation,  or  legal 
board  having  continuous  existence,  expiration 
of  office  makes  no  dilTerence,  and  the  manda- 
mus goes  against  successors."  Citing  Leav- 
enworth County  V.  Sellew,  supra;  Thompson 
V.  U.  S.  supra;  Warner  Valley  Stock  Co.  v. 
Smith,  supra;  High  on  Extraordinary  Rem. 
section  38;  Merrill  on  Mandamus,  section 
238 ;  Alderson  v.  Kanawha  County,  32  W.  Va. 
454,  9  S.  E.  863.  Tlien  he  says:  "If  the 
case  had  not  reached  final  judgment;  if  it 
had  been  upon  a  mandamus  nisi,  and  to  be 
further  heard, — those  new  commissioners 
should  have  been  cited." 

Our  cases,  in  so  far  as  they  may  be  re- 
garded as  giving  color  to  the  doctrine  of  the 
early  federal  cases,  that  mandamus  abates 
with  the  death,  resignation,  or  removal  from 
office  of  a  public  officer,  are  based  on  those 
early  federal  cases.  The  grounds  on  which 
they  proceeded  were  that  the  neglected  duty 
was  personal  to  the  officer,  and  that  as  the 
government  was  not  liable,  could  not  be  co- 
erced, the  suit  could  not  be  revived  against 
it  or  his  successor. 

We  find  much  criticism  of  these  federal 
decisions.  For  example,  Mr.  Merrill,  in  his 
work  on  Mandamus,  in  a  note  at  page  300, 
says  that  it  is  difficult  to  reconcile  them 
with  the  case  of  Thompson  v.  U.  S.  "In  the 
latter  case,"  he  says,  [360]  "which  was  a 
proceeding  to  compel  a  town  clerk  to  make 


and  deliver  to  the  supervisor  of  the  town  a 
copy  of  a  judgment  against  the  town,  in 
order  that  the  latter  might  include  it  in  his 
tax  levy,  the  court  held  that  the  proceeding's 
did  not  abate  by  the  resignation  of  the  town 
clerk.  The  court,  however,  endeavored  to 
distinguish  this  case  from  other  cases  in 
which  it  had  held  that  the  writ  abated  by 
such  resignation.  The  court  said  that  'the 
cases  in  which  it  had  been  held  by  this  court 
that  an  abatement  takes  place  by  the  expira- 
tion of  the  term  of  office  have  been  those  of 
officers  of  the  government,  whose  alleged 
delinquency  was  personal,  and  did  not  in- 
volve any  charge  against  the  government 
whose  officers  they  were.'  Why  do  not  all 
cases  of  mandamus  against  officers  fall  under 
this  category?"  Moreover,  Judge  Bradley,  in 
the  Thompson  Case,  says:  "But  we  cannot 
accede  to  the  proposition  that  proceedings  in 
mandamus  abate  by  the  expiration  of  the 
term  of  office  of  the  defendant  where,  as  in 
this  case,  there  is  a  continuing  duty  irre- 
spective of  the  incumbent,  and  the  proceed- 
ing is  undertaken  to  enforce  an  obligation  of 
the  corporation  or  municipality  to  which  the 
office  is  attached.  The  contrarv  has  been 
held  by  very  high  authority.  People  v.  Cham- 
pion, 16  Johns.  (N.  Y.)  60;  People  v.  Collins, 
19  Wend.  (N.  Y.)  56;  High,  Extr.  Rem.  sect 
38."  And  in  another  place  he  says:  "Wo 
think  that  the  proceedings  have  not  abated 
either  by  the  resignation  of  the  clerk  and 
the  appointment  of  a  successor,  or  by  the 
expiration  of  his  term  of  office,  even  if  it 
sufficiently  appeared  that  either  of  these  con- 
tingencies had  occurred." 

The  state  courts,  a  few  of  them  having 
statutes  on  the  subject,  have  refused  to  fol- 
low these  federal  decisions,  and  the  Congress 
of  the  United  States,  since  the  decision  in 
Thompson  v.  U.  S.  and  as  suggested  by  the 
Supreme  Court  in  U.  S.  v.  Butterworth,  169 
U.  S.  600,  18  S.  Ct.  441,  42  U.  S.  (L.  ed.) 
873,  by  Act  of  February  8th,  3899,  chapter 
121,  30  Stat.  L.  822,  enacted  "Tliat  no  suit, 
action,  or  other  proceeding  lawfully  com- 
menced by  or  against  the  head  of  any  De- 
partment or  Bureau  or  other  officer  of  the 
United  States  in  his  official  capacity,  or  in 
relation  to  the  discharge  of  his  official  du- 
ties, shall  abate  by  reason  of  his  death,  or 
the  expiration  of  his  term  of  office,  or  his 
retirement,  or  resignation,  or  removal  from 
office,  but,  in  such  event,  the  [361]  Court, 
on  motion  or  supplemental  petition  filed,  at 
any  time  within  twelve  'months  thereafter, 
showing  a  necessity  for  the  survival  thereof 
to  obtain  a  settlement  of  the  questions  in- 
volved, may  allow  the  same  to  be  maintained 
by  or  against  his  successor  in  office,  and  the 
Court  may  make  such  order  as  shall  be  equi- 
table for  the  payment  of  costs." 

We  emphasize  the  fact,  however,  that  be- 
fore  this    federal    statute   was   enacted,  the 
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court  had  in  the  Thompson  Case  modified 
greatly  the  rule  of  the  earlier  cases,  and 
brought  itself  more  in  harmony  with  the 
decisions  of  the  state  courts.  It  is  true, 
however,  that  the  court  continued  afterwards 
to  differentiate  the  Thompson  Case  and  ap- 
parently to  adhere  to  the  old  rule,  as  is 
manifest  from  the  decision  in  the  Butter- 
worth  Case. 

We  cannot  in  this  opinion,  already  too 
long,  review  the  decisions  of  the  state  courts 
at  any  length.  They  are  referred  to  in  notes 
and  decisions  already  cited.  We  refer  here 
to  some  of  the  leading  ones  relied  upon  by 
counsel.  People  v.  Barnett  Tp.  100  III.  332; 
State  V.  Gates,  22  Wis.  210;  State  v.  War- 
ner,  65  Wis.  271,  9  N.  W.  795,  13  N.  W. 
255;  Schrader  v.  State,  157  Jnd.  341,  61 
N.  E.  721;  People  v.  Bacon,  18  Mich.  247; 
People  V.  Wexford  County,  37  Mich.  351; 
Clark  V.  McKenzie,  7  Bush  (Ky.)  623;  State 
V.  Puckett,  7  Lea  (Tenn.)  709;  Hardee  v. 
Gibbs,  50  Miss.  802,  806;  Fox  v.  Trinidad 
Waterworks  Co.  7  Colo.  App.  401,  43  Pac. 
1051.  In  the  Reeder  Case,  the  Michigan 
court  says:  ''The  proceeding  is  one  substan- 
tially against  the  county  and  not  personally 
against  the  treasurer  except  as  a  means  to 
work  out  redress  against  the  county.  The 
circumstance  that  the  incumbency  of  the 
office  of  county  treasurer  has  changed  in  the 
progress  of  the  events  connected  with  the 
matter  in  controversy  is  of  no  importance. 
The  office  itself  has  continued  and  has  been 
and  is  represented  by  an  officer,  and  that  is 
enough  for  the  purpose  of  the  present  pro- 
ceeding." The  Colorado  case  cited  is  a  case 
verv  much  like  the  one  in  hand.  The  trial 
was  had  after  the  officer^  term  had  expired, 
and  after  he  had  turned  over  the  funds,  etc., 
to  his  successor.  The  holding  was  that  it 
was  erroneous  to  issue  a  writ  commanding 
him  to  pay  the  warrants,  and  that  no  writ 
[362]  could  run  against  his  successor  until 
he  had  been  brought  in  as  a  party,  and  the 
judgment  below  was  reversed  and  the  case 
remanded  for  that  proceeding.  The  court  in 
that  case  referring  to  the  decisions  of  the 
federal  Supreme  Court,  says:  "A  very  broad 
distinction  is  recognized,  even  by  that  court, 
between  cases  where  the  duty  is  a  personal 
one,  and  where  it  is  to  be  performed  in  a 
representative  capacity,  and  the  person  on 
whom  the  writ  is  served  really  stands  as 
and  for  the  corporation  whose  officer  he  is 
and  whose  duty  may  be  termed  a  continuing 
one,  and  therefore  enforceable  as  against  the 
successor  in  office  as  well  as  against  the  indi- 
vidual towards  whom  the  writ  was  originally 
directed.  Leavenworth  County  v.  Sellew,  99 
U.  S.  624  [25  U.  S.  (L.  ed.)  333];  Thompson 
v.  U.  S.  103  U.  S.  480,  26  U.  S.  (L.  ed.)  621." 

As  we  have  no  settled  rule  on  the  subject 
in  this  state,  we  are  disposed  to  hold,  with 


the  weight  of  the  decisions  of  the  state  courts, 
that  where  the  office  involved,  as  here,  is  a 
continuing  one,  and  the  obligation  to  the 
relator  is  one  continuing  against  the  office 
or  the  municipality  represented  by  him,  and 
he  or  the  corporate  body  continue  liable  in 
some  form  for  the  payment  of  the  obligation, 
the  suit  begun  during  the  term  of  office  of 
the  incumbent  does  not  abate  by  his  death, 
resignation,  or  the  expiration  of  his  term  of 
office,  but  that  his  successor  in  either  event 
may  be  summoned  in  by  rule  or  some  appro- 
priate process  and  the  case  continued  against 
him  until  the  proper  commands  of  the  writ 
are  satisfied.  Some  of  the  cases  cited  approve 
this  practice. 

The  important  question  we  have  here,  how- 
ever, is,  do  the  facts  in  this  case  bring  it 
within  the  rule  of  practice  announced?  The 
facts  proven  show  that  while  the  relator  may 
not  have  had  funds  in  hand  immediately  on 
presentation  of  the  writ  he  declined  to  honor 
the  orders  in  any  way,  that  he  afterwards 
had  funds  applicable  to  the  payment  of  the 
orders,  and  if  he  had  been  disposed  he  could 
have  paid  them.  He  may  have  been  morally 
justified,  but,  as  we  hold,  was  not  legally 
justified  in  so  doing,  on  account  of  said  order 
of  rescission.  Moreover,  the  evidence  further 
shows  that  on  the  expiration  of  his  term  of 
office  he  turned  over  to  his  successor  more 
than  sufficient  funds  applicable  to  the  pay- 
ment of  these  orders,  and  presumably  the 
county,  district,  and  district  [363]  school 
funds,  to  which  this  sum  was  properly  cred- 
ited, got  the  benefit  of  the  moneys  due  the 
relator.  It  is  argued,  however,  on  the  prin- 
ciples of  RatlifTe  v.  County  Ct.  and  Welty  v. 
County  Ct.  supra,  that  as  the  county  court 
had  by  the  orders  of  exoneration  appropri- 
ated sufficient  moneys  in  the  hands  of  the 
relator  to  pay  the  same,  and,  therefore,  no 
further  liability  existed  against  it,  or  the 
district  boards  of  education,  and  the  liability, 
and  the  remedy,  if  any,  was  against  the  sher- 
iff, we  have  no  case  for  the  application  of  the 
rule  of  practice  laid  down,  so  far  as  any 
continuing  liability  exists  against  it  or  the 
board  of  education  is  concerned.  But  as  we 
view  the  case  the  county  court  is  liable,  and 
the  county  court  and  the  boards  of  education 
are  responsible  morally  and  legally  for  hav- 
ing interfered  with  the  rights  of  the  relator 
in  collecting  the  money  upon  said  orders,  and 
appropriated  the  money  which  should  have 
been  paid  relator  to  their  uses.  It  does  not 
matter  that  the  orders  were  issued  during 
the  incumbency  of  the  respondent.  They  were 
orders  drawn  upon  the  sheriff  of  the  county, 
and  were  payable  out  of  any  funds  in  his 
hands  or  in  the  hands  of  his  successors,  to 
which  the  excess  taxes  paid  by  the  relator 
were  credited,  and  in  whatever  year  levied. 
This  proposition,  we  think,  is  fully  supported 
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by  State  v.  Melton,  and  State  v.  Davis,  supra. 
So  we  think  the  case  falls  within  the  rule  of 
practice  enunciated,  and  that  relator  was 
entitled  to  a  peremptory  writ,  not  against 
the  respondent,  his  term  having  expired,  but 
against  the  incumbent  in  office  whoever  he 
may  be. 

We  are  of  opinion,  therefore,  that  the  judg- 
ment should  be  reversed  and  the  case  re- 
manded, with  directions  to  rule  into  court 
the  sheriff  in  office  to  show  cause  why  the 
peremptory  writ  should  not  go  against  him, 
and  to 'be  further  proceeded  in  in  accordance 
with  the  principles  enunciated  herein  and 
directions  given,  and  we  will  so  order. 

Beversed  and  remanded,  with  directions. 

Robinson,  J.  {disaenting), — ^Deeming  the 
decision  herein  contrary  to  precedent  in 
this  court,  I  dissent.  The  weight  of  au- 
thority seems  to  be  that  if  pending  proceed- 
ings in  mandamus  against  an  officer  like  a 
[364]  sheriff  his  term  expires,  the  proceedings 
abate  and  are  not  revivable  against  his  suc- 
cessor. The  point  is  squarely  met  and  so 
decided  in  Holdermann  v.  Schane,  56  W.  Va. 
11,  3  Ann.  Cas.  170,  48  S.  E.  512,  an  unani- 
mous decision.  The  prior  decision  in  Hebb 
V.  Coimty  Ct.  49  W.  Va.  733,  37  S.  E.  076, 
was  by  a  divided  court  and  is  not  a  binding 
precedent.  It  was  not  so  deemed  when  the 
court  reached  Holderman  v.  Schane.  The 
opinion  in  the  last  named  case  is  fully  sanc- 
tioned. 26  Cyc.  421,  424.  This  court  having 
years  ago  fully  considered  and  decided  this 
question  as  to  which  there  is  diversity  of 
authority,  the  principle  then  established 
should  not  now  be  disturbed.  Stability  in 
precedent,  unless  assuredly  wrong,  should  be 
maintained. 


NOTE. 

« 

Abatement  of  Mandamna  by  Termina- 
tion  of  Respondent's  Office* 

State  Officer,  1000. 
Municipal  Officer: 

In  General,  1002. 

Municipal  Board,  1004. 


State  Officer. 

The  rule  laid  down  in  State  v.  Board  of 
State  Canvassers,  32  Mont.  13,  4  Ann.  Cas. 
73,  that  where  the  duty  sought  to  be  en- 
forced by  a  mandamus  proceeding  against  a 
state  officer  is  personal  to  the  officer,  the 
proceeding  abates  on  the  termination  of  the 
respondent's  office,  unless  it  is  preserved  by 
an  express  statute,  is  supported  by  several 
recent  cases.  Bichardson  v.  McChesnev,  218 
U.  S.  487,  31  S.  Ct.  43,  54  U.  S.  (L.  ed.)'ll21; 


People  V.  Morton,  156  N.  Y.  136,  60  N.  HL 
791,  66  Am.  St.  Hep.  547,  41  L.R.A.  231. 
See  also  Warner  Valley  Stock  Co.  v.  Smith,. 
165  U.  S.  28,  17  S.  a.  225,  41  U.  S.  (L.  ed.) 
621.  And  see  the  reported  case.  Thus  in 
Richardson  v.  McCheaney,  supra,  a  suit  to 
require  the  defendant  as  secretary  of  the 
commonwealth,  or  his  successor  in  office,  to 
proceed  in  conformity  with  an  "apportion- 
ment act"  in  relation  to  elections,  it  appeared 
that  the  election  in  question  had  been  held 
and  that  the  respondent's  term  had  expired. 
The  court  said:  "The  duty  of  the  court  is 
limited  to  the  decision  of  actual  pending  con- 
troversies and  it  should  not  pronounce  judg- 
ment upon  abstract  questions,  however  such 
opinion  might  influence  future  action  in  like 
circumstances.  Aside  from  this,  we  may 
judicially  take  notice  that  the  defendant  H. 
V.  McChesney  is  no  longer  secretary  of  the 
commonwealth  of  Kentucky,  his  term  having 
expired  and  a  successor  having  been  inducted 
into  office,  who  has  not  been  substituted  as 
a  defendant  to  this  suit.  This  is  not  a  suit 
against  the  State  of  Kentucky.  The  state 
is  not  the  subject  of  suit.  Nor  is  it  a  suit 
against  the  secretary  of  state  as  one  of  a 
corporation  or  continuing  board,  'where  lite 
obligations  sought  to  be  enforced  devolve 
upon  a  corporation  or  a  continuing  body,' 
as  pointed  out  in  U.  S.  v.  Butterworth,  1C!> 
U.  S.  600,  603  [18  S.  Ct.  441,  42  U.  S.  |U 
ed.)  873],  distinguishing  Leavenworth  Coun- 
ty V.  Sellew,  99  U.  S.  624  [25  U.  S.  (L.  ed.) 
333],  and  Thompson  v.  U.  S.  103  U.  S,  480 
[26  U.  S.  (L.  ed.)  521].  The  only  ground  lor 
making  McChesney  a  defendant  is  to  enjoin 
him  personally  from  doing  something  witich 
he  may  not  lawfully  do,  and  to  require  him 
personally  to  do  another  thing  which  it  is 
claimed  is  his  legal  duty  to  do  as  an  admin- 
istrative act  requiring  no  discretion.  If  he 
disobey  the  mandate  of  injunction  of  the 
court  he  personally  would  be  in  contempt 
He  only  can  be  rightly  made  to  bear  the 
costs  of  this  proceeding  if  the  complainant 
should  succeed,  and  he  only  could  be  com- 
pelled to  bear  the  decree  of  the  court.  As 
his  official  authority  has  terminated,  the  case, 
so  far  as  it  seekR  to  accomplish  the  object  of 
the  bill,  is  at  an  end,  there  being  no  statute 
providing  for  the  substitution  of  McChesneT's 
successor  in  a  suit  of  this  character."  ' 

In  People  v.  Morton,  156  N.  Y.  136,  50  N. 
E.  791,  66  Am.  St.  Rep.  647,  41  L.R.A.  231, 
a  mandamus  proceeding  against  certain  state 
officials  to  compel  them  to  reinstate  the  re- 
lator in  his  employment  in  the  public  service, 
it  appeared  that  the  terms  of  office  of  th:' 
respondents  had  expired  after  the  issuance  of 
the  alternative  writ  and  that  a  peremptory 
writ  had  been  ordered  to  issue  to  their  sue* 
cessors  in  office.  The  court  said:  "As  we 
have  seen,  the  alternative  writ  of  mandainufr 
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was  issued  during  the  administration  of  €rov- 
ernor  Morton,  when  Saxton  was  lieutenant- 
governor  and  Fish  was  ^eaker.  The  special 
term  denied  the  writ,  but,  upon  appeal,  the 
appellate  division  reversed  the  order  of  the 
iipecial  term  and  ordered  the  writ  to  issue 
to  the  governor,  lieutenant-governor  and 
speaker  then  in  office,  who  were  the  succes- 
sors of  those  in  office  at  the  time  the  alterna- 
tive writ  was  issued.  This  was  done  without 
notice  to  the  new  officials,  and  without  bring- 
ing them  in  or  making  them  parties  to  the 
proceeding.  The  act  charged  against  the 
former  officials  was  a  misdemeimor,  and 
punishable  as  such,  and  they  were  liable 
individaally  in  damages  to  the  party  ag- 
grieved. Tlie  delinquency  charged  is  per- 
sonal, and  does  not  involve  a  charge  against 
the  state.  It  is  not  a  claim  prosecuted 
against  the  state  in  which  it  alone  is  in- 
terested, as  where  a  mandamus  is  issued  to 
a  treasurer  or  comptroller  of  the  state,  to 
compel  the  payment  of  a  claim  against  it, 
which  is  litigated  by  the  officer  for  and  in 
behalf  of  the  state,  in  which  the  courts  have 
permitted  the  mandamus  to  issue  to  the  suc- 
cessor in  office.  In  cases  in  which  the  delin- 
quency charge  is  persotaal,  the  petition  for  a 
writ  of  mandamus  abates  upon  the  death, 
resignation  or  termination  of  office  of  the 
official  charged,  unless  it  is  preserved  by 
statute.  ( Warner  Valley  Stock  Co.  v.  Smith, 
165  U.  S.  28,  31  [17  S.  Ct.  225,  41  U.  8. 
(L.  ed.)  621],  and  cases  there  cited.)  Un- 
der the  provisions  of  our  Code  of  Civil  Proce- 
dure, section  755,  a  special  proceeding  does 
not  abate  by  any  event,  if  the  right  to  relief 
sought  in  such  proceedings  survives  or  con- 
tinues; but  this  provision  only  applies  to 
cases  where  the  party  dies  after  this  act 
takes  effect.  There  has  been  no  death  of  a 
party  in  this  case.  Certain  of  the  parties 
proceeded  against  must  have  gone  out  of 
office,  and  it  may,  therefore,  be  doubted 
whether  this  section  keeps  the  proceeding 
alive.  But,  assuming  for  the  purpose  of  this 
case  that  it  does  and  that  the  relator  still 
has  the  right  to  prosecute  his  proceeding  for 
liis  restoration,  against  whom  must  such  pro- 
ceeding continue?  It  cannot  be  continued 
against  the  old  officers,  for  they  no  longer 
have  power  to  restore  him.  It  must,  of  neces- 
sity, therefore,  be  prosecuted  against  the  new 
officers,  for  they  alone  have  the  power  to 
reinstate  him.  It  may  be  that  the  provisions 
of  the  code  fail  to  point  out  the  precise 
practice  that  should  be  adopted  by  the  rela- 
tor in  this  case.  But  there  is  no  apparent 
reason  why  the  provisions  of  the  code  con- 
trolling actions  and  special  proceedings 
against  county,  town  and  municipal  officers, 
should  not  apply  as  well  to  state  officers. 
The  practice  therein  provided  for  is  simple 
and  affords  ample  protection  to  all  parties. 


Section  1030  provides:  'In  such  an  action 
or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office, 
in  place  of  a  person  made  a  party  in  his 
official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be 
substituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of 
the  application  for  the  substitution,  has  been 
personally  served  upon  him.'  As  we  have 
seen,  no  Bubstitution  has  been  made  in  this 
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case. 

The  rule  that  where  a  mandamus  proceed- 
ing is  brought  against  a  state  officer  in  his 
official  capacity  and  there  is  a  continuing  duty 
irrespective  of  the  incumbent  it  does  not  abate 
on  the  termination  of  the  respondent's  office, 
is  supported  by  Nance  v.  People,  25  Colo.  252, 
54  Pac.  631,  wherein  it  was  held  that  a  man- 
damus proceeding  against  a  state  treasurer 
to  require  him  to  pay  a  warrant  drawn  by 
the  state  auditor,  was  against  the  state  treas- 
urer officially  and  survived  a  change  in  the 
office  of  treasurer.  The  court  said:  "The 
suit  was  commenced  against  the  original  re- 
spondent in  his  official  capacity.  The  obliga- 
tion which  relator  sought  to  enforce,  if  the 
allegations  in  the  alternative  writ  were  true, 
was  a  duty  devolving  upon  no  particular 
state  treasurer,  but  was  perpetual,  upon  the 
then  incumbent  of  that  office,  and  his  suc- 
cessors, unless  legally  excused;  and,  conse- 
quently, the  action  would  not  abate  by  rea« 
son  of  the  expiration  of  the  term  of  office 
of  the  official  against  whom  the  action  was 
originally  commenced.  Sec.  15,  Code.  To 
hold  otherwise  would  be  a  sacrifice  of  sub- 
stance to  mere  form;  result  in  a  denial  of 
justice,  and  might  prevent  action  of  this 
character  being  disposed  of  upon  their  mer- 
its, because,  in  many  instances,  before  the 
cause  was  finally  decided,  the  incumbents  of 
the  office  would  change,  and  with  each  change 
the  relator  would  be  compelled  to  commence 
his  action  dc  novo.  People  v.  Collins,  ID 
Wend.  (X.  Y.)  56;  State  v.  Madison,  15 
Wis.  30;  State  v.  Gates,  22  Wis.  210;  Mad- 
dox  V.  Graham,  2  Mete.  (Ky.)  56;  Pegram 
V.  Cleveland  County,  65  N.  C.  114;  State  v. 
Warner,  55  Wis.  271.  The  action  was  com- 
menced against  the  state  treasurer  officially, 
to  compel  him  to  perform  an  official  act.  It 
was  not  against  the  individual  holding  that 
office,  or  one  against  him  personally,  except 
as  a  means  to  work  out  the  redress  to  which 
relator  claimed  he  was  entitled.  His  cause 
of  action  survived  tlie  change  in  the  office  of 
treasurer.  Mulnix,  at  the  time  of  the  mo- 
tion to  substitute  him  as  respondent,  was  the 
official  against  whom  the  action  was  pending. 
The  official  duties  of  his  predecessor,  except 
when  legally  excused,  devolved  upon  him  in 
the  same  capacity.  If  the  peremptory  writ 
issues  in  cases  of  this  character,  it  must  be 
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directed  to  the  officer  in  office  at  the  time  it 
is  ordered.  It  was,  therefore,  proper  to  sub- 
stitute him  in  his  official  capacity  as  the 
respondent  in  the  case." 

In  State  v.  Bloxham,  42  Fla.  501,  28  So. 
762,  an  original  proceeding  by  mandamus  to 
compel  a  state  comptroller  to  audit  and  draw 
his  waiTant  on  the  state  treasury  to  pay 
an  amount  claimed  by  the  relator,  the  court 
said:  "We  judicially  know  that  the  term  of 
office  of  the  Hon.  William  D.  Bloxham,  as 
comptroller,  expired  in  January,  1897,  and 
that  he  is  and  has  been  since  said  date  the 
governor  of  this  state.  The  duties  sought 
to  be  enforced  by  this  proceeding  appertain 
to  the  office  of  comptroller,  and  under  the 
law  no  individual  or  official  or  other  than 
the  incumbent  of  that  office  has  any  author- 
ity or  power  to  perform  them.  The  power  of 
the  defendant  to  audit  relator's  claim  and  to 
draw  a  warrant  therefor  upon  the  state  treas- 
ury has  ceased  to  exist  and  devolves  upon 
his  successor  in  office  who  has  not  been  made 
a  party  to  these  proceedings  or  notified  of 
their  pendency  in  this  court,  so  far  as  we  are 
advised.  A  peremptory  writ  against  the 
defendant  would  not  only  require  him  to  per- 
form an  act  which  it  is  no  longer  his  prov- 
ince or  duty  to  perform,  but  which  if  per- 
formed by  him  would  be  wholly  illegal  and 
nugatory.  The  proceeding  cannot  be  regard- 
ed in  any  sense  as  a  suit  against  the  state, 
because  the  state  cannot  in  our  courts  be 
sued  by  an  individual.  The  proceeding  is, 
therefore,  either  a  personal  one  against  the 
defendant  as  an  individual  to  compel  him  to 
perform  a  personal  duty  devolving  upon  him 
because  of  his  official  position,  or  it  is  one 
against  the  official  which  appertains  to  the 
office  of  comptroller,  regardless  of  the  person 
who  actually  occupies  it.  In  either  event  the 
result  may  be  the  same,  for  in  the  one  case 
the  power  of  the  defendant  to  perform  the 
required  duty,  and  in  the  other  this  power  to 
represent  the  office  or  official  sought  to  be 
coerced  in  this  litigation,  has  ceased  to  exist, 
by  reason  of  the  expiration  of  his  term  of 
office.  If  we  should  direct  the  writ  to  the 
defendant  he  would  be  without  power  to  do 
the  act  commanded,  and  if  we  should  direct 
it  to  his  successor  in  office  the  latter  could 
properly  complain  that  he  had  been  com- 
manded without  an  opportunity  to  be  heard, 
and  that  an  administrative  officer  of  the  ex- 
ecutive department  of  tlie  government  had 
been  coerced  upon  a  defense  made  by  one 
whose  power  to  represent  such  office  had 
ceased.  .  .  .  We  do  not  mean  to  decide 
that  the  suit  finally  abates  by  the  expiration 
of  the  term  of  office  of  a  defendant  state 
official  in  mandamus  proceedings,  and  that 
the  proceeding  cannot  be  continued  as  against 
his  successor  upon  notice  to  him,  as  is  held 
in  some  of  the  cases  cited,  for  that  question 
is  not  now  involved." 


Municipal  Officer. 

In  Geihebal. 

A  number  of  recent  cases  sustain  the  hold- 
ing in  People  v.  Beat,  187  N.  Y.  1,  10  Ann. 
Cas.  50,  that  a  mandamus  proceeding  against 
an  officer  of  a  municipality  does  not  abate  on 
the  termination  of  the  respondent's  office, 
where  there  is  a  continuing  duty  irrespective 
of  the  incumbent,  and  the  purpose  of  the 
proceeding  is  to  enforce  an  obligation  of  the 
municipality,  and  the  respondent's  successor 
in  office  may  be  substituted.  State  v.  Long, 
174  Ind.  642,  92  N.  E.  649;  Stone  v.  Bell, 
35  Nev.  240,  129  Pac.  458;  People  v.  Ahearn, 
200  N.  Y.  146,  93  N.  E.  472,  dismissing 
appeal  139  App.  Div.  88,  123  N.  Y.  S.  845; 
People  V.  Ahcarn,  146  App.  Div.  135,  130 
N.  Y.  S.  407;  Canada  Permanent  Mortg. 
Corp.  V.  East  Selkirk  School  Dist.  21  Mani- 
toba 750.  Thus  in  Stone  y.  Bell,  supra,  an 
appeal  from  a  judgment  granting  a  per- 
emptory writ  of  mandamus  commanding  a 
county  auditor  to  issue  his  warrant  on  the 
county  treasurer,  the  court  said:  "It  is  the 
contention  of  counsel  for  appellant  that  the 
court  below  erred  in  allowing  the  motion  of 
plaintiff  to  substitute  M.  J.  Bell  as  respond- 
ent in  the  proceeding  after  expiration  of  the 
term  of  office  of  George  Brodigan,  against 
whom  the  proceeding  was  originally  insti- 
tuted. Counsel  contends  that  the  proceeding 
abated  upon  the  expiration  of  the  term  of 
office  of  the  original  respondent,  and  that 
it  was  impossible  to  substitute  his  successor 
in  office,  and  a  number  of  cases  are  cited  to 
support  this  view.  The  question  is  one  of 
original  impression  in  this  court,  and  we  see 
no  good  reason  not  to  adopt  the  view  that 
the  successor  in  office  in  a  case  of  this  char- 
acter may  be  substituted  in  place  of  the 
officer  whose  term  has  expired.  Here  an 
official  duty  is  sought  to  be  enforced,  one 
which  continues  until  performed,  regardless 
of  who  may,  for  the  time  being,  be  the  incum- 
bent of  the  office.  To  hold  that  a  proceeding 
of  this  character  abates,  simply  because  tiierc 
is  a  change  in  the  person  occupying  the  office,, 
is  to  impose  needless  expense  and  delay  upon 
a  litigant  seeking  to  enforce  what  he  deems 
to  be  a  legal  right.  If  the  successor  in  office 
sees  fit  to  adopt  the  course  of  his  predecessor 
in  refusing  to  perform  what  is  alleged  to  be 
an  official  duty,  no  good  reason  appears  why 
a  new  proceeding  should  of  necessity  be  insti- 
tuted." 

In  People  v.  Ahearn,  200  N.  Y.  146,  03 
N.  E.  472,  dismissing  appeal,  139  App.  Div. 
88,  123  N.  Y.  S.  846,  a  mandamus  proceeding 
against  the  president  of  a  municipal  borough 
to  compel  the  reinstatement  of  the  relator  as 
superintendent  of  public  buildings  in  the  bor- 
ough, it  was  said:  "This  is  a  proceeding 
against  a  municipal  officer  for  the  enforce- 
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ment  of  a  right  of  the  relator  against  the 
municipality.      Such   a  proceeding  does   not 
abate  by  the  removal  or  retirement  of  the 
municipal  officer  against  whom  it  is  original- 
ly instituted,  but  may  be  continued  against 
his  successor  in  office.     (People  v.  Best,  187 
N.  Y.  1,  7,  and  cases  there  cited.)     In  the 
case  cited  it  was  held  that  a  mandamus  pro- 
ceeding for  the  reinstatement  of  an  assistant 
engineer    in    the    department    of    bridges    in 
New  York  city  did  not  abate  by  the  resigna- 
tion of  the  commissioner  of  bridges  against 
whom  the  proceeding  was  commenced,  which 
resignation  took  effect  between  the  determina- 
tion of  the  issues  in  favor  of  the  relator  and 
the  decision  of  the  motion  for  a  peremptory 
writ,  and  an  order  of  the  special  term  quash- 
ing the  writ  on  the  ground  that  the  proceed- 
ing had  thereby  abated  was  reversed.     This 
court  expressed  the  opinion  that  the  proper 
course  under  such  circumstances  was  to  sub- 
stitute the  original  defendant's  successor  in 
office,  and  suggested  that  the  correct  practice 
in  such  cases  was  that  indicated  by  section 
1930  of  the  Code  of  Civil  Procedure.     In  the 
La  Chicotte  case  the  corporation  counsel  took 
the  position  that  the  proceeding  abated  by 
the    resignation   of    the   original    defendant; 
here  he  contends  not  only  that  it  did  not 
abate   by   the   original   defendant's   removal, 
but   that   the   original   defendant   may   take 
and    prosecute    an    appeal    therein    months 
after  he  is  out  of  office.    Tlie  latter  position 
is  not  tenable.     The  proceeding  against  Mr. 
Ahearn   was   solely   in   his  official  character 
as  president  of  the  borough.    It  was  only  the 
president  of  the  borough  who  possessed  the 
capacity  to  obey  the  command  of  the  writ  to 
reinstate  the  relator,  and  the  costs  awarded 
by  the  final  order  as  modified  were  against 
John  F.  Ahearn  *as  President  of  the  Borough 
of  Manhattan'   only.     The   writ  not  having 
issued  until  Mr.  George  McAneny  had  become 
borough  president,  the  appeal,  if  one  was  to 
be  talvcn,  should  have  been  taken  in  his  be- 
half  and   in   his   name   as   such    officer.      A 
formal    substitution    may   not    be   necessary 
where  the  successor  of  the  original  defendant 
is  the  moving  party,  though  it  is  preferable; 
but  the   successor  must   be   actually   substi- 
tuted and  the  record  must  show  that  it  is 
the  successor  who  invokes  the  action  of  the 
court.     At  the  time  when   this   appeal   was 
taken  in  Mr.  Ahearn's  name  as  president  of 
the  borough  of  Manhattan,  he  had  no  official 
interest  to   protect   and   the   order   did   not 
aggrieve  him  individually;  for  all  that  part 
of   the    original    order    which    affected    him 
individually  was  stricken  out  by  the  appel- 
late division." 

In  State  v.  Long,  174  Ind.  542,  92  N.  E. 
649,  a  mandamus  proceeding  against  a  road 
supervisor  to  compel  him  to  issue  to  the  re- 
lator a  road  tax  receipt  in  full,  it  appeared 
that  after  a  judgment  for  the  defendant  and 


before  the  transcript  was  filed  in  the  supreme 
court  the  defendant's  term  of  office  expired. 
It  was  held  that  his  successor  was  the  proper 
appellee. 

In  Canada  Permanent  Mortg.  Corp.  v.  East 
Selkirk  School  Dist.  21  Manitoba  750,  a  mo- 
tion for  an  order  for  a  peremptory  mandamus 
commanding  a  municipal  treasurer  to  levy 
taxes  to  cover  the  amount  of  an  execution,  the 
court  said:  "Several  objections  were  taken  to 
the  granting  of  an  order  for  mandamus,  and 
they  w^ere  all  very  forcibly  argued  ^  by  Mr. 
Heap,  counsel  for  the  treasurer.  The  first  and 
most  important  objection  is  that  the  treasurer 
is  persona  designata  and  that  the  present 
treasurer  cannot  be  ordered  to  comply  with 
the  precept  served  upon  his  predecessor.  I  do 
not  think  that  this  objection  can  prevail;  the 
order  is  directed  to  the  office,  not  to  the 
individual,  and  to  hold  that  the  treasurer 
was  persona  designata  and  that,  therefore  his 
duties  would  not  devolve  upon  his  successor, 
would  mean  that  a  municipality  so  disposed 
could  successfully  evade  payment  of  judg- 
ments recovered  against  it." 

However,  in  Carpenter  v.  Kone,  54  Tex. 
Civ.  App.  264,  118  S.  W.  203,  a  mandamus 
proceeding  to  compel  a  county  judge  to  order 
an  election  to  determine  whether  a  county 
seat  should  be  removed,  it  appeared  that 
during  the  pendency  of  the  suit  the  respond- 
ent resigned  and  another  took  his  place.  The 
court  held  that  the  statute  on  which  the  pro- 
ceeding was  based  made  it  the  duty  of  the 
individual  who  held  the  office  of  county  judge 
to  order  the  election  and  in  holding  that  the 
writ  abated  said:  "Here  it  is  clear  that  it 
is  the  conduct  of  Kone,  the  individual  hold- 
ing the  office  of  county  judge,  that  is  com- 
plained of — bis  refusal  to  grant  to  the  ap- 
pellants a  right  which  they  claim  they  are 
entitled  to.  There  is  no  privity  between 
Kone  and  his  successor  Wilson;  and  if  the 
conduct  of  the  former  was  wrongful  and  re- 
sulted in  a  denial  of  a  right  to  the  appellants 
(which  we  do  not,  by  the  way,  hold  to  be 
the  case)  why  should  Wilson  be  held  respon- 
sible for  it,  when  he  had  had  no  opportunity 
to  prevent  it,  or  refuse  to  perform  it?  The 
thing  which  they  complain  Kone  refused  to 
do  was  not  one  of  the  necessary  incidents  of 
the  office  which  descended  to  his  successor. 
But  the  refusal  of  Kone  was  personal,  for 
which  he  alone  could  be  held  responsible; 
and,  notwithstanding  there  is  a  conflict  of 
authority  upon  the  question,  the  reasoning 
upon  which  rests  the  Boutwell  case,  and 
others  to  the  same  effect  is  unanswerable. 
There  is  no  statute  in  this  state  that  permits 
the  successor  in  office  to  be  substituted  for 
the  predecessor  in  a  mandamus  proceeding 
like  this." 

So  in  Crigler  v.  Nichols  (Okla.)  152  Pac. 
343,  an  application  by  the  treasurer  of  a 
county  school  district  for  a  writ  of  manda- 
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mus  against  the  county  clerk  to  compel  the 
is^suance  of  a  warrant  on  the  county  treasurer 
for  an  amount  alleged  to  belong  to  the  school 
district,  an  alternative  writ  was  issued  and 
on  the  trial  was  made  peremptory.  It  ap- 
peared that  both  of  the  parties  had  retired 
from  office.  The  court  quoted  that  part  of  the 
opinion  in  Richardson  v.  McChesney,  supra, 
sot  forth  in  the  iirst  subdivision  of  this  note, 
and  added:  "Again,  the  rule  of  law  control- 
ling in  this  cause  was  announced  by  the  Su- 
preme Court  of  the  United  States  in  Richard- 
son V.  McChesney." 

Municipal  Boabd. 

The  recent  cases  hold  that  a  mandamus 
proceeding  against  a  municipal  board  or  com- 
mission is  not  abated  by  a  change  in  the 
personnel  of  the  board,  for  the  reason  that 
the  proceeding  is  against  the  board  and  not 
against  its  individual  members  thereof. 
Scott  V.  Artman,  237  111.  394,  86  N.  E.  605 ; 
People  V.  Coleman,  99  App.  Div.  88,  91  N.  Y. 
S.  432 ;  People  v.  Schoharie  County,  140  App. 
Div.  769,  126  N.  Y.  S.  259 ;  Com.  v.  Union  Tp. 
4  Kuip  (Pa.)  87.  See  also  Murphy  v.  Utter, 
186  U.  S.  95,  22  S.  Ct.  776,  46  U.  S.  (L.  ed.) 
1070.  Thus  in  Scott  v.  Artman,  supra,  a 
petition  for  a  writ  of  mandamus  commanding 
two  commissioners  of  a  town  to  join  with  a 
third  commissioner  in  paying  the  town's  por- 
tion  of  '^damages"  for  a  boundary  line  high- 
way, it  was  held  that  the  lower  court  prop- 
erly sustained  a  demurrer  to  the  plea  of  one 
defendant  that  his  term  of  office  had  expired 
and  that  another  had  been  elected  his  suc- 
cessor. The  court  said:  "The  suit  was 
against  the  defendants  as  commissioners  of 
highways,  and  it  made  no  difference  what 
changes  occurred  in  the  membership  of  the 
board.  The  duty  to  open  the  road  did  not 
rest  upon  particular  persons,  but  on  the  com- 
missioners as  a  body,  without  regard  to  the 
individuals." 

In  People  v.  Schoharie  County,  140  App. 
Div.  769,  126  N.  Y.  S.  269,  a  mandamus  pro- 
ceeding against  the  board  of  supervisors  of 
a  county,  it  was  said:  "Another  question 
not  suggested  in  the  briefs  of  counsel  is  sug- 
gested by  one  of  my  colleagues — that  the 
terms  of  office  of  the  supervisors  who  had 
made  this  erroneous  determination  had  ex- 
pired, and  that  a  new  board  cannot  be  man- 
damused  to  correct  the  error  of  an  old  board. 
This  determination  was  made  in  the  fall  of 
1008;  the  alternative  writ  of  mandamus  was 
issued  in  February,  1909,  but  was  not  deter- 
mined until  February,  1910,  after  their  terms 
of  office  had  expired.    It  cannot  be  that  the 


law's  delays  will  forfeit  a  right  which  ex- 
isted at  the  time  of  the  commencement  of  the 
proceeding.  This  proceeding  while  in  form 
against  the  supervisors,  was  in  fact  against 
county  officers  as  such,  and  if  the  board 
which  committed  the  error  could  be  compelled 
to  reconvene  and  correct  their  error  it  is  not 
reasonable  to  hold  that  a  new  board  cannot 
be  mandamused  to  perform  the  duty  which 
clearly  rests  upon  the  supervisors  as  officers 
of  the  county.  .  .  .  These  authorities 
would  seem  to  hold  that  the  relator,  with  a 
clear  right  against  the  county,  may  enforce 
that  right  either  against  the  board  which 
originally  •  violated  its  right  or  against  the 
successors  of  that  board.  To  hold  that  the 
right  was  lost  by  the  delays  of  the  court  to 
award  it  its  remedy  would  subject  the  admin- 
istration of  the  law  to  just  criticism." 

In  People  v.  Coleman,  99  App.  Div.  88,  91 
N.  Y.  S.  432,  a  mandamus  proceeding  to  com- 
pel a  board  of  fire  commissioners  to  restore 
the  relator  to  his  position  in  the  fire  depart- 
ment, the  court,  in  holding  that  a  change  in 
the  personnel  of  the  board  of  fire  commission- 
ers did  not  cause  the  proceeding  to  abate, 
said:     "It  is  claimed  that  the  proceeding  has 
abated  by  reason  of  this  change  in  the  per- 
sonnel  of   the   board   of   fire   commissioners. 
While  the  proceeding  is,  in  form,  against  the 
individuals  constituting  the  board  it  is  really 
against  the  board  itself,  and  the  relief  sought 
is  a  writ  commanding  the  board  to  restore 
the  relator  to  duty  and  reinstate  him  in  his 
position  as  first  assistant  engineer  of  the  fire 
department,   from  which  he  claims  to  have 
been  unlawfully  removed.     The  board  of  fire 
commissioners  is  composed  of  the  mayor  of 
the  city  and  two  other  persons.     The  term 
of  office  is  two  years.    Upon  the  expiration  of 
a  term  of  office  or  within  twenty  days  prior 
thereto  the  mayor,  by  and  with  the  consent 
of  the  common  council,  appoints  the  succes- 
sor.    (Laws  of  1894,  chap.  615,  sections  IGO, 
161.)     The  terms  of  office  expire  at  different 
times.     It  is,   therefore,  a  continuing  body, 
and  a  writ  of  mandamus  running  against  the 
board  to  reinstate  the  relator  would  be  ef- 
fective to  accomplish  that  result,  whether  the 
board  was  composed  of  the  same  persons  who 
passed   the   resolution   resulting   in   his   dis- 
missal or  not.    If  the  writ  may  operate  upon 
the  board  itself  instead  of  upon  the  individ- 
uals composing  it,  the  fact  that  the  term  of 
office  of  one  out  of  three  of  such  individuals 
has   expired    and   another   person   has   been 
chosen  to  fill  his  place,  should  not  result  in 
the  abatement  of  a  proceeding  to  obtain  such 
writ." 
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Reneflcial  Associations  — -  Proofs  of 
Deatli  —  Waiver  of  Defects. 

Where,  after  plaintifT's  husband  had  been 
absent  from  home  for  more  than  seven  years, 
she  stated  the  case  to  the  fraternal  death 
benefit  association  of  which  he  was  a  member 
as  a  proof  of  his  death,  such  association  not 
objecting  to  the  proof  as  unsatisfactory  or 
insufficient  until  it  was  offered  in  eviaence 
on  trial,  the  board  of  directors  having  re- 
jected plaintiff's  claim  generally,  and  not 
having  specifically  pointed  out  any  defect  in 
the  proof,  any  defect  in  such  proof  is  waived 
when  the  board  received  and  retained  It,  giv* 
ing  no  notice  that  it  was  not  satisfactory, 
calling  for  no  further  proof,  and  rejecting 
the  claim  in  toto  upon  the  proof  made,  since 
defendant's  right  to  a  proof  of  loss  such  as 
was  required  by  its  contract  of  insurance 
was  one  it  could  and  did  waive  by  pursuing 
a  line  of  conduct  justifying  the  concluRion 
that  it  was  not  intending  to  insist  on  a  full 
compliance  with  the  requirements. 

[See  137  Am.  St.  Rep.  730.] 

Death  —  Proof  —  Grant  of  Letters  of 
Administration  as  Evidenee  of 
Death. 

Acts  33d  Gen.  Assem.  c.  200,  provides  that, 
when  a  resident  of  this  state  owning  prop- 
erty, or  any  person  who  may  have  been  a 
resident  and  acquired  property  rights  within 
the  state,  absents  himself  from  his  usual 
place  of  residence  and  conceals  his  where- 
abouts from  his  family  without  known  cause 
for  a  period  of  seven  years,  or  where  any 
Huch  person  has  gone  to  parts  unknown  for 
a  period  of  ten  years,  a  petition  may  be  filed 
in  the  district  court  setting  forth  the  facts 
by  any  person  entitled  to  administer  upon 
?uch  abscntfe^B  estate  if  he  were  known  to  be 
dead,  setting  forth  the  nameR  of  the  persona 
who  would  be  his  legal  heirs  if  he  were  dead, 
so  far  as  known,  and  praying  for  the  issuance 
of  letters  of  administration  upon  the  estate, 
which  may  be  issued.  In  an  action  against 
a  fraternal  benefit  insurance  organization  by 
the  beneticiary  of  a  death  benefit  certificate, 
plaintiff  introduced  as  evidence  of  her  hus- 
band's death  letters  of  administration  upon 
his  estate  issued  to  her  by  tlie  district  court 
under  chapter  200,  on  account  of  insured's 
continued  absence.  It  is  held  that  such  let- 
ters of  administration  upon  the  absentee's 
estate  were  not  admissible,  since  they  wer^ 
without  probative  value  as  to  his  death;  the 
statute  providing  for  the  administration  of 
abst^n tees'  estates,  .and  not  for  those  of  de^ 
cedents. 

[See  note  at  end  of  Uiiscase.] 


Presumption  of  Death  from  Absence. 

The  unexplained  absence  from  home  for 
seven  years  of  a  person  raises  the  presump- 
tion of  his  death. 

[See  104  Am.  St.  Rep.  198.] 

Sea  Jndieata  —  Issnes  Conolnded  «-• 
Jndffnaent  in  Reas. 

The  judgment  in  an  action  in  rem  does  not 
establish,  even  prima  facie,  a  fact  not  in- 
volved in  the  issues  or  determined  by  the 
judgment. 

Limitation  of  Actions  —  Limitations 
Applicable  —  Action  on  Benefit  Cer^ 
tificate. 

The  statutes  governing  the  time  of  bring- 
ing suits  upon  policies  of  insurance  have  no 
application  in  determining  whether  a  suit 
upon  a  death  benefit  certificate  of  a  fraternal 
society  was  prematurely  brought. 

Benelleial  Amoeiatlonfl  —  Aetion  on 
OertiHeato  —  Prematnrity. 

Where  defendant  fraternal  benefit  society, 
after  institution  of  suit  on  a  death  benefit 
certificate,  passed  unfavorably  upon  the  claim 
before  the  case  came  to  trial,  repudiating  it 
in  toto  and  refusing  to  allow  or  pay  it,  de- 
fendant cannot  be  heard  to  complain  of  the 
premature  institution  of  suit;  there  being  no 
provision  in  the  certificate  or  by-laws  of  the 
defendant  restricting  the  institution  of  suits 
within  any  time  after  filing  of  proofs  of  loss. 

Appeal  from  District  Court,  Linn  county: 
Smith,  Judge. 

Action  by  Kllen  N.  Werner,  plaintiff, 
against  Fraternal  Bankers'  Heserve  Society, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the  opin- 
ion.   Heversed. 

Vorii  d  Eaaa  for  appellant. 
Byera  d  Clark  for  appellee. 

[506]  Gaxnob,  J.— This  action  is  based  on 
a  certain  certificate  of  insurance  issued  by 
the  defendant  company  to  one  Ix)ui8  J.  Wer- 
ner, in  the  sum  of  $1,200,  payable  to  Ellen 
N.  W^erner  upon  his  death.  The  plaintiff  is 
the  beneficiary  named  in  the  certificate,  and 
claims  to  be  the  widow  of  Louis  J.  Werner. 
This  action  was  commenced  on  the  12th  day 
of  August,  1913.  In  her  petition,  she  alleges 
that,  on  or  about  the  25th  day  of  September, 
1905,  the  said  Louis  J.  Werner  disappeared 
from  Cedar  Kapids,  his  home;  that,  at  the 
time  of  his  disappearance,  he  was  living  with 
his  wife  and  children;  that  he  was  last  heard 
of  in  October,  1905;  that  his  whereabouts 
have  continued  unknown  to  his  friends  and 
;nembers  of  his  family  ever  since;  that,  there- 
fore, according  to  the  law,  he  is  presumed  to 
be  dead,  and  the.  plaintiff  is  entitled  to  the 
proceeds  of  the  certificate.  The  petition  fur- 
ther alleges  that  written,  proofs  of  death  were 
furnisliod  defendant  company  by  this  plain- 
tiff before  the  conunencemctnt  of  this  action. 
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and  that  both  oral  and  written  demands  for 
the  proceeds  of  the  certificate  have  been  made 
upon  the  company,  and  that  the  defendant 
has  been  paid  all  sums  due  it  a&  provided  in 
policy,  and  all  the  conditions  of  the  policy 
performed,  so  far  aa  the  insured  is  concerned, 
and  prays  for  judgment  in  the  amount  of  the 
certificate.  The  defendant,  for  answer,  ad- 
mits tlie  issuance  of  the  certificate  of  member- 
ship as  claimed;  admits  that  it  received  all 
payments  and  assessments,  due  and  payable 
on  the  certificate;  [507]  admits  that  payment 
of  the  amount  due  on  the  certificate  has  been 
demanded  by  the  plaintiff,  but  denies  each 
and  every  other  allegation.  Upon  the  the 
issues  thus  tendered,  the  cause  was  tried  to 
a  jury  and  a  verdict  returned  for  the  plain- 
tiff for  $943.40.  Judgment  being  entered  up- 
on the  verdict,  defendant  appeals. 

Before  setting  out  the  errors  relied  upon 
by  the  defendant  for  reversal,  we  deem  it 
proper  to  call  attention  to  certain  facts  ap- 
pearing in  the  record  which  are  essential  to 
a  proper  understanding  of  the  real  contro- 
V€r8y  that  is  presented  here. 

It  will  be  noticed  that  the  answer  admits 
all  the  allegations  of  plaintiff's  petition,  ex- 
cept those  allegations  upon  which  she  predi- 
cates her  claim  that  the  assured  is  dead,  and 
that  she  furnished  proofs  of  death,  as  re- 
quired by  the  terms  of  the  policy.  These  are 
denied.  These  are  the  only  two  matters 
about  which  there  is  a  fact  controversy  in 
the  record.  Around  these  two  fact  questions 
cluster  all  the  controversy  presented  to  this 
court  for  settlement.  In  presenting  these 
to  the  jury,  it  is  claimed  that  the  court  erred 
in  the  admission  of  testimony  and  in  its  in- 
structions to  the  jury.  More  particular  at- 
tention will  be  called  to  these  several  com- 
plaints as  we  proceed. 

The  certificate  upon  which  suit  is  brought 
provides,  among  other  things,  for  the  pay- 
ment of  $1,200  to  Ellen  N.  Werner,  wife  of 
Louis  J.  Werner,  upon  satisfactory  proofs  of 
his  death.  The  certificate  was  payable  only 
upon  proofs  of  death.  To  entitle  the  plain- 
tiff to  recover,  therefore,  she  must  establish 
that  Louis  J.  Werner  was  in  fact  dead,  and 
that  she  furnished  the  company  the  proofs 
of  death  required  by  the  policy.  The  furnish- 
ing of  proofs  of  loss  is  a  condition  precedent 
to  her  right  of  recovery.  It  is  claimed  that 
neither  of  these  facts  was  proved  by  compe- 
tent testimony,  and  that  plaintiff,  therefore, 
was  not  entitled  to  recover  upon  the  certifi- 
cate at  the  time  suit  was  brought.  The 
provision  of  the  certificate  touching  proofs 
of  loss  is  that  the  company  would  pay  to  the 
beneficiary  [508]  named  in  the  certificate  the 
amount  therein  named,  upon  satisfactory 
proofs  of  death.  The  certificate  does  not 
provide  for  any  proofs  of  death  other  than  as 
above  set  out.  On  July  28,  1913,  the  plain- 
tiff delivered  to  the  secretary  of  the  defendant 


company  certain  papers  which  she  claimed 
to  be  proofs  of  death,  together  with  a  claim 
to  the  amount  due  upon  the  certificate.  These 
were  delivered  to  the  supreme  secretary  of 
defendant  company.  At  the  time  they  were 
delivered,  the*  secretary  informed  the  plain- 
tiff that  he  did  not  believe  that  the  board 
of  directors  would  consider  them  sufEcient. 
The  next  regular  meeting  of  the  board  of 
directors  was  on  August  18th.  It  appears 
that,  at  this  meeting,  the  board  of  directors 
rejected  plaintiff's  claim  in  toto,  but  not  on 
the  specific  ground  that  the  proofs  furnisLed 
did  not  comply  with  the  requirements  of  the 
certificate  or  by-laws  of  the  society.  The 
opinion  of  the  supreme  secretary  did  not  take 
the  place  of  a  finding  by  the  board  that  the 
proofs  were  not  satisfactory,  or  that  they 
did  not  comply  with  the  requirements  of  the 
certificate  or  by-laws,  and  was  not  binding 
upon  the  plaintiff  or  the  company.  The  ac- 
tion of  the  company  was  taken  after  this 
suit  was  brought.  At  no  time  did  the  com- 
pany notify  the  plaintiff  that  it  would  re- 
ject her  claim  on  the  gpround  that  the  proofs 
were  insufficient,  nor  do  they  raise  that  ques- 
tion in  their  answer  now,  except  in  so  far 
as  the  general  denial  presents  that  question. 
The  proofs  of  death  were  on  blanks  furnished 
by  the  company,  and  were  substantially  as 
follows : 


"You  are  hereby  notified  that  Louis  J.  Wer- 
ner, holding  benefit  certificate  5874,  a  mem- 
ber of  Lodge  No.  1,  located  at  Cedar  Rapids, 

Iowa,  died  at  October,  1905.    The 

facts  concerning  his  death  are  as  follows: 
Assured  left  his  home  in  Cedar  Rapids,  Iowa, 
on  or  about  September  12,  1905,  and  was  last 
heard  of  in  South  Dakota  in  October,  1005. 
There  was  nothing  in  his  family  or  business 
relations  to  explain  his  absence.  His  wife 
and  children,  at  the  time  of  his  disappear- 
ance, [509]  lived  at  Cedar  Rapids,  Iowa,  and 
have  ever  since  continued  to  reside  there,  and 
most  pleasant  relations  existed  between  as- 
sured and  family.  It  appears  that  the  per- 
sons entitled  to  beneficiary  benefits  under 
the  certificate  are  Ellen  N.  Werner,  wife,  ad- 
dress. Cedar  Rapids,  Iowa. 

"(Signed)   Ellen  M.  Werner." 

It  is  conceded  that  Ellen  M.  Werner  is  the 
Ellen  N.  Werner,  plaintiff  in  this  suit. 

With  this  was  filed  the  afiSdavit'of  Ellen 
N.  Werner,  in  which  she  recites  that  she  wa* 
related  to  Louis  J.  Werner  as  his  wife;  that 
she  knew  him  all  his  life;  that  he  was  born  in 
Cedar  Rapids  on  the  3d  day  of  March,  1886; 
that  he  was,  on  the  day  of  his  diaappearanee, 
which  occurred  in  October,  1905,  thirty-nine 
years  and  nine  months  old;  that  he  died  as 
follows:  disappeared  October,  1906,  and  his 
whereabouts  ever  since  have  been  unknown. 

Nowhere  in  the  record  is  it  disclosed  that, 
after  the  reeelpt  of  these  proofs  of  loss,  the 
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eompany  rejected  them  ad  insufficient  on  the 
^ound  that  they  were  not  satisfactory.  De- 
fendant does  not  specially  plead  that  they 
were  not  satisfactory,  and  does  not  specially 
plead  that  they  did  not  conform  to  the  re- 
quirements of  the  certificate  or  hy-laws.  Nor 
was  there  any  proof  upon  the  hearing  that 
these  proofs  were  not  satisfactory  to  the 
company.  The  matter  is  left  to  inference, 
and  this  inference  arises  only  from  the  fact 
that  the  company  is  disputing  plaintiff's 
right  to  recover.  The  first  objection  to  the 
proofs  of  loss  as  unsatisfactory  or  insufficient 
was  made  when  the  proofs  of  loss  were  of- 
fered in  evidence,  and  was  made  in  substan- 
tially the  following  language: 

'•Defendant  objects  to  the  exhibits  purport- 
ing to  be  proofs  of  loss  for  the  reason  that 
they  are  incompetent  and  immaterial,  in  that 
•they  do  not  sufficiently  comply  with  the  pro- 
visions of  the  certificate  requiring  satisfac- 
tory proofs  of  the  death  of  the  insured,  and 
because  the  proofs  do  not  show  the  reason 
for  the  absence  of  the  insured  from  his  home, 
and  [610]  do  not  show  that,  at  the  time  he 
left,  he  expected  to  return,  or  in  any  way 
communicate  with  his  family  or  wife,  and  it 
does  not  appear  therefrom  that  he  did  not 
have  a  valid  and  sufficient  reason  for  failing 
to  communicate  with  them,  and  for  the  furth- 
er reason  that  the  proofs  do  not  show  what, 
if  any,  inquiry  was  made  concerning  the 
whereabouts  of  the  insured,  or  that  any  in- 
quiry was  made,  and  it  does  not  appear  that 
any  search  was  made  to  ascertain  the  where- 
abouts of  the  insured,  or  that  the  sources  of 
information  were  reasonably  exhausted,  and 
for  the  further  reason  that  the  proofs,  as 
tendered,  do  not  set  up  facts  sufficient  to 
warrant  the  presumption  of  death  on  account 
of  absence,  and  for  the  further  reason  that  as 
a  whole,  they  do  not  comply  with  the  pro- 
visions of  the  certificate  as  to  furnishing  sat- 
isfactory proofs  of  loss,  and  are  not  such 
proofs  as  should  be  held  to  be  a  compliance 
with  such  provisions  in  the  benefit  certificate, 
or  such  as  that  upon  the  same,  the  defendant 
would  be  warranted  in  paying  out  the  fund 
of  the  society.*' 

Thereupon,  the  court  took  the  offered  evi- 
dence and  the  objection  thereto,  and  later 
overruled  the  objection,  holding  that  the 
proofs  were  admissible  under  the  then  state 
of  the  record.  If  this  objection,  urged  upon 
the  trial,  had  been  made  by  the  officers  of 
the  company  authorized  to  act  for  the  com- 
pany at  the  time  they  received  the  proofs, 
or  if  they  had  requested  further  proof,  be- 
fore taking  action  upon  plaintiff's  claim,  the 
plaintiff  might  possibly  have  furnished  furth- 
er proofs  and  made  a  fuller  statement  of  the 
facts  touching  the  disappearance  of  her  hus-* 
band.  Hex  claim,  so  far  as  this  record  dis- 
closes, was  rejected  in  toto.    At  no.  time  did 


it  communicate  to  the  plaintiff  that  her  claim 
had  been  rejected  on  account  of  insufficiency 
of  proofs  of  death.  At  no  time  did  it  notify 
her  that  it  required  further  proofs  before  act- 
ing upon  her  claim.  It  acted  upon  the  proofs 
offered,  and  rejected  the  claim  in  to  to.  A 
provision  for  proof  of  loss  in  all  insurance 
companies  is  made  for  the  benefit  of  the  com- 
pany. It  is  a  [511]  provision  which  it  alone 
is  interested  in  having  performed.  Any  party 
to  a  contract  may  waive  any  of  the  provi- 
sions made  for  his  benefit.  When  the  com- 
pany received  these  proofs  (clearly  intended 
by  the  insured  as  a  compliance  with  the  re- 
quirements of  the  certificate)  and  retained 
the  same  and  gave  no  notice  that  they  were 
not  satisfactory, — called  for  no  further 
proofs, — rejected  the  claim  in  toto  upon  the 
proofs  made, — it  clearly  waived  further 
proofs,  and  said  proofs  must  be  accepted  as 
a  compliance  with  that  requirement  of  the 
policy  touching  proofs  of  loss. 

In  Nicholas  v.  Iowa  Merchants'  Mut.  Ins. 
Co.  125  la.  268,  101  N.  W.  116,  this  doctrine 
is  recognized,  and  it  is  said: 

"Another  well-settled  rule  of  law  .  .  , 
is  that,  if  one  makes  defective  proofs  of  loss, 
it  is  the  duty  of  the  insurance  company  to 
point  out  the  defects,  and,  if  it  fails  to  do  so, 
but  proceeds  to  act  thereon,  it  will  not  there- 
after be  heard  to  object  to  the  form  of 
proofs." 

In  this  case,  the  defendant  knew  what  the 
requirements  of  defendant's  contract  with  the 
assured  were,  touching  proofs  of  loss;  knew 
that  it  had  a  right  to  proofs  such  as  are  re- 
quired by  its  contract.  This  was  a  right 
which  it  might  insist  on,  but  which  it  could 
waive,  and  it  is  held  to  have  waived  it  when 
it  pursued  such  a  line'  of  conduct  as  justi- 
fies the  conclusion  that  it  was  not  intending 
to  insist  upon  a  full  compliance  with  these 
requirements.  In  this  case,  it  is  further 
said: 

**This  rule  does  not  apply  if  no  proofs  are 
furnished,  but  if  there  is  a  manifest  attempt 
to  comply  with  the  law  on  this  subject,  it 
is  the  duty  of  the  company  to  point  out  its 
objections  in  order  that  the  insured  may 
cure  the  defects." 

It  might  be  claimed  that  there  is  no  plea 
of  waiver  of  proofs  of  loss.  The  answer  to 
this  is  that  proofs  of  loss  were  in  fact  fur- 
nished. No  objections  were  made  to  these 
proofs,  nor  was  plaintiff's  attention  called  to 
the  fact,  now  claimed,  [512]  that  the  proofs 
Were  not  satisfactory.  The  defendant  has  in- 
terposed no  plea  from  which  it  could  be 
assumed  that  the  defendant  intended  to  claim 
that  the  proofs  were  not  satisfactory.  The 
proofs  were  submitted.  They  were  retained 
by  the  defendant,  and  no  oomplaint  made  of 
their  sufficiency,  and  no  notice  given  that 
they  were  not  satisfactory.     We  think  the 
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court  did  not  err  in  admitting  the  proofs 
of  loss  in  the  case  at  bar,  and  we  think  the 
defendant  cannot  urge  as  a  defense  that  the 
proofs  were  not  as  full  as  it  now  insists  they 
should  be.  The  action  of  the  company  in 
failing  to  notify  the  plaintiff  that  the  proofs 
•nrere  not  satisfactory  (if  not  satisfactory), 
and  its  failure  to  notify  the  plaintifT  what 
it  desired  to  be  shown  in  order  that  the 
proofs  might  be  satisfactory,  are  suggestive 
of  "the  wisdom  not  possessed  by  the  dove." 
The  company  undoubtedly  entertained  the 
thought  that  to  point  out  what  was  essential 
to  make  a  prima  facie  showing  of  liability 
would  be,  in  a  measure,  to  point  out  to  the 
plaintiff  what  was  necessary  to  make  a  com- 
plete case.  Under  a  policy  with  terms  like 
this,  if  the  proofs  are  not  satisfactory,  fair 
dealing  would  suggest  that  the  company  noti- 
fy the  party  from  whom  the  proofs  were  re- 
ceived that  they  were  not  satisfactory — at 
least  that  much.  Fairer  dealing  would  sug- 
gest that  it  point  out  wherein  the  proofs  are 
not  satisfactory,  especially  if  it  intends  to 
rely  upon  a  claim  that  the  proofs  were  not 
satisfactory,  as  a  defense  to  an  action  on  the 
certificate.  We  think  there  is  no  reversible 
error  in  this  branch  of  the  case. 

It  appears  that,  on  the  25th  day  of  Sep- 
tember, 1913,  after  this  suit  was  commenced, 
the  plaintiff  applied  to  the  district  court  of 
Linn  County  to  be  appointed  administratrix 
of  the  goods,  chattels  and  estate  of  Louis 
J.  Werner;  that  this  application  was  made 
under  and  by  virtue  of  the  provisions  of  Chap. 
200  of  the  Laws  of  the  Thirty-third  Gener- 
al Assembly  (Sec,  3307,  Code  Sup.  1013), 
which  provides  as  follows: 

"When  a  resident  of  this  state  owning  prop- 
erty therein,  or  any  person  who  may  have 
been-  a  resident  of  this  state,  [613]  has  ac- 
quired or  may  hereafter  acquire  property  or 
property  rights  within  the  state,  absents  him- 
self from  his  usual  place  of  residence  and 
conceals  his  whereabouts  from  his  familv 
without  known  cause  for  a  period  of  seven 
years  or  any  such  person  who  has  gone  to 
parts  unknown  for  a  period  of  ten  years,  a 
petition  may  be  filed  in  the  district  court  of 
any  county  where  such  property  or  a  part 
thereof  is  situated,  setting  forth  such  facts, 
by  any  person  entitled  to  administer  upon 
such  absentee's  estate  if  he  was  known  to  be 
dead,  and  setting  forth  the  names  of  the 
persons  who  would  be  the  legal  lieirs  of  the 
absentee  if  he  were  dead,  so  far  as  known, 
and  praying  for  the  issuance  of  letters  of 
administration  upon  such  estate;  thereupon, 
said  court  shall  prescribe  a  notice  addressed 
to  £uch  absentee  and  heirs  named,  and  order 
the  same  to  be  published  in  '  a  <  newspaper 
published  in  said  county-  to-  be  designated 
by  the  court,  once  each  week  for  eight  con- 
secutive weeks,   and  *  wMch   shall  be  neryvd 


personally  upon  all  the  heirs  residing  within 
the  state  in  the  manner,  and  for  the  length  of 
time  as  is  required  for  the  service  of  original 
notices,  proof  of  the  publication  and  service 
of  which  in  manner  and  for  the  time  ordered 
shall,  at  the  expiration  of  said  period  be  filed 
with  said  petition,  and  thereupon  if  such  ab- 
sentee fails  to  appear,  the  court  shall  hear 
the  proof  presented,  and  if  satisfied  of  the 
truth  of  the  facts  set  forth  in  the  petition 
concerning  the  absentee,  shall  order  letters 
of  administration  upon  the  estate  of  such 
absentee  to  issue  as  though  he  were  known  to 
be  dead.  The  court  shall  also  hear  proof  and 
determine  who  the  legal  heirs  of  such  absentee 
are  and  their  respective  interests  in  such 
estate." 

By  virtue  of  the  terms  of  this  statute,  and 
in  pursuance  of  the  application  aforesaid, 
the  following  letter  of  administration  was 
issued : 

"Know  Ye,  That  Ellen  N.  Werner  has  been 
appointed  by  the  District  Court  of  said  Coun- 
ty, Administratrix  of  goods,  chattels,  and 
estate  of  Lewis  J.  Werner,  [514]  Absentee, 
late  of  Linn  County,  with  full  power  and  au- 
thority to  take  possession  of  the  same  in 
whose  hands  soever  they  may  be  found,  and, 
in  general,  to  do  all  other  acts  in  the  premises, 
and  fully  to  discharge  every  duty  required  of 
her  as  Administratrix  aforesaid,  as  the  law 
shall  or  may  direct." 

In  the  trial  of  this  case,  this  letter  of  ad* 
ministration  was  offered  and,  over  the  objec- 
tion of  the  defendant,  introduced  in  evidence 
and  submitted  to  the  jury,  as  tending  to 
prove  the  death  of  Louis  J.  Werner. 

The  court,  in  its  sixth  instruction,  said  to 
the  jury:  "The  letters  of  administration  on 
the  estate  of  Louis  J.  Werner,  the  assured, 
have  been  admitted  in  evidence  in  the  case 
for  the  plaintiff.  You  are  instructed  that 
this  character  of  evidence,  intended  to  rai^o 
a  presumption  of  the  death  of  a  person,  is 
regarded  in  law  as  a  very  low  and  weak  class 
in  general,  and  not  entitled  to  much  weight 
with  a  jury." 

It  was  evidently  admitted  by  the  court  as 
having  probative  force  upon  the  issue  of  the 
death,  and  as  tending  at  least,  though  in  a 
weak  degree,  to  sustain  plaintiff's  contention 
that  Louis  J.  Werner  was  in  fact  dead  at  the 
time  the  letter  was  issued.  The  admission  of 
the  evidence,  in  connection  with  the  instruc- 
tion given  connecting  the  purpose  of  its  ad- 
mission and  the  purpose  for  which  it  was  to 
be  considered  by  the  jury,  was,  in  our  judg- 
ment, clearly  erroneous. 

Death  may  be-  established  by  direct  testi- 
mony of  witnesses' who  are  able  to  say  from 
personal  knowledge  that  the  paifty  claimed 
to  be  dead  is  in  fact  dead ;  that  is,  upon  proof 
of  facts  from  Mrhich  a  presumption  of  death 
aviseSr     Wlier^  the  fticts  and  circumstances 
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are  Bufficieot  to  raise  the  presumption  of 
death,  there  is  no  oecasion  for  invoking  this 
statute.  The  general  law  provides  for  the 
appointment  of  administration  upon  the  es* 
tate  of  deceased  persons.  Such  administra- 
tion will  be  granted  whether  the  death  be 
shown  by  direct  evidence  or  by  circumstan- 
tial evidence  from  which  the  presumption 
arises.  When  death  is  shown,  either  by  di- 
rect evidence  or  by  [616]  circumstances,  such 
as  absence  for  seven  years  unexplained  'and 
unaccounted  for,  administration  is  granted  as 
a  matter  of  course. 

This  statute  does  not  contemplate  the  ap- 
pointment of  an  administrator  for  a  dead 
man.  It  provides  only  for  the  appointment 
in  case  of  absence  unaccounted  for,  where  the 
circumstances  attending  the  absence  are  not 
sufficient  to  raise  a  presumption  of  death. 
The  whole  spirit  of  this  act  suggests  the 
thought  that  the  absentee  may  be  still  living, 
and  yet,  administration  may  be  had  over  his 
estate.  These  letters  do  not  purport  to  be 
granted  on  the  estate  of  a  deceased  person, 
but  on  the  estate  of  an  absentee.  To  secure 
letters  under  this  statute,  the  fact  as  to  the 
death  is  not  a  material  inquiry.  Letters  may 
be  granted  when  it  is  made  to  appear  that  he 
has  absented  himself  from  his  usual  place  of 
residence  and  conceals  his  whereabouts  from 
his  family,  without  known  cause,  for  a  period 
of  seven  years.  It  evidently  contemplates 
the  appointment  of  an  administrator  for  an 
absentee  where  the  conditions  that  attend 
his  absence  are  such  that  presumption  of 
death  does  not  arise.  At  least  it  is  not  nec- 
essary that  the  showing  be  full  enough  to 
raise  a  presumption  of  death.  If  the  facts 
and  circumstances  disclosed  were  full  enough 
to  raise  a  presumption  of  death,  then  general 
administration  could  be  had  without  invok- 
ing this  statute. 

A  judgment  in  an  action  in  rem  does  not 
establish,  even  prima  facie,  a  fact  which  was 
not  involved  or  determined  by  the  judgment. 
An  action  for  the  appointment  of  an  admin- 
istrator is  an  action  in  rem.  It  is  true  that' 
it  has  been  held  by  this  court  that  the  ap- 
pointment of  an  administrator  of  an  estate 
of  one  alleged  to  be  dead, — the  granting  of 
the  letters, — ^where  the  appointment  is  made 
upon  the  claim  that  he  is  dead,  is  prima  facie 
evidence  of  the  fact  that  he  is  dead.  This 
holding,  however,  rests  upon  the  theory  that 
this  question  was  involved  in  the  adjudica- 
tion, and  the  letters  evidenced  the  adjudica- 
tion *>  and,  therefore,  when  [616]  offered  in  a 
collateral  matter,  are  prima  facie  evidence  of 
the  fact  so  determined,  to  wit,  the  death. 

The  case  relied  upon  as  holding  to  this 
doctrine  in  this  state  *i8  Tisdale  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  26  la.  170,  96  Am.  Deo. 
136,  in  which  it  is  said:  'The  letters  of  ad- 
ministration  are  prima  facie  evidtoee  of  the 
Add.  Cas.  191 8 A — 64. 


death  of  the  party  upon  whose  estate  they 
are  issued."  This  case  was  again  hefore  the 
Supreme  Court  (28  Iowa  12),  but  the  ques- 
tion here  under  consideration  does  not  seem 
to  have  been  discussed  in  this  last  named 
opinion.  This  court  seems  not  to  have  passed 
upon  this  question,  other  than  in  these  two 
cases,  except  in  In  re  Barrett,  167  la.  218, 
223,  149  N.  W.  247,  in  which  case  the  court 
made  reference  to  the  rule  announced,  and 
said:  '^When  letters  of  administra-tion  were 
awarded,  the  court  necessarily  decided  the 
question  of  fact  that  Barrett  was  dead." 

However,  this  holding  has  not  met  with 
uniform  approval.  In  Mutual  Ben.  L.  Ins. 
Co.  V.  Tisdale,  decided  by  the  Supreme  Court 
of  the  United  States  in  1876,  91  U.  S.  238- 
246,  23  U.  S.  (L.  ed.)  314,  the  rule  announced 
in  these  cases  was  considered  and  repudiated. 
It  will  be  noted  in  the  Tisdale  case,  26  la. 
170,  96  Am.  Dec.  336,  that" the  only  authority 
cited  for  the  rule  is  1  Greenleaf  on  Evidence 
(13th  Ed.),  Sec.  41,  page  60. 

Justice  Hunt,  of  tjie  Supreme  Court  of  the 
United  States,  in  passing  upon  the  question 
in  the  case  above  referred  to,  said:  ''Tho 
authority  in  favor  of  the  admis.^ion  of  the 
letters  as  evidence  of  the  death  of  the  party, 
in  a  suit  between  strangers,  is  a  general 
statement  to  the  effect  in  1  Greenleaf  on  Evi- 
dence, Sec.  650."  The  cases  cited  by  the  writ- 
er in  support  of  the  proposition  are  Thomp- 
son V.  Donaldson,  3  Esp.  (Eng.)  63,  64; 
French  v.  French,  1  Dick.  (Eng.)  208;  Hamb- 
lin's  Succession,  3  Rob.  (La.)  130;  Jeffers  v. 
Radcliff,  10  N.  H.  242,  245. 

In  the  case  first  cited,  the  authority  doe? 
not  support  Mr.  Greenleaf's  statement.  It 
was  held  that  the  letters  did  not  afford  suffi- 
cient proof  of  death,  and,  no  further  evidence 
being  given,  the  verdict  was  against  the 
claimant.  In  French  v.  French,  the  court 
held  in  terms  against  the  theory  that  the 
[517]  lettera  were  evidence  of  death,  but,  un- 
der all  the  circumstances,  admitted  the  pro- 
bate as  evidence  of  death.  In  the  New  Hamp- 
shire case  cited  above,  there  was  evidence  to 
sustain  the  rule  independently  of  the  letters, 
and  the  case  concedes  that  the  law  is  other- 
wise in  England,  and  bases  its  holding  upon 
the  peculiar  organization  of  the  court  of  that 
state,  then  cites  authorities  that  hold  against 
the  rule  laid  down  by  Greenleaf. 

In  conclusion,  the  Supreme  Court  of  the 
United  States  said: 

**Enough  has  been  said  to  demonstrate  that 
neither  upon  principle  nor  authority  was  it 
proper,  in  the  individual  suit  of  Mrs.  Tisdale 
against  a  stranger,  to  admit  letters  of  adrain- 
i«lrati6n  upon  the  estate  of  her  husband  as 
evidence  of  his  death." 

•■  The  holding- of  this  cas6  seems  to  rest  upon 
the  theory  that,  where  a  question  of  fact  is 
involved  in  a  proceteding  between  two  parties 
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i\ho  are  strangers  to  the  record  in  which  the 
adjudication  is  claimed,  the  adjudication 
cannot  be  given  in  evidence  against  one  not  a 
party  or  privy  to  the  record  in  which  the 
judgment  was  made,  and  that,  as  between 
strangers  to  the  record,  the  adjudication 
does  not  even  afford  prima  facie  evidence  of 
the  existence  of  the  fact  adjudicated,  in  an 
independent  suit  between  strangers  to  the 
original  record,  though  the  same  fact  may 
be  involved.  To  the  same  effect  is  the  holding 
in  Brigham  v.  Fayerweather,  140  Mass.  411, 
6  N.  E.  265 :  Carroll  v.  Carroll,  60  X.  Y.  121, 
10  Am.  Rep.  144. 

Under  the  condition  of  the  record  in  this 
case,  it  is  not  necessary  for  us  to  make  fur- 
ther pronouncement  upon  the  rule  allowing 
letters  testamentary,  iHsued  upon,  the  estate 
of  one  claimed  to  be  (lead,  to  be  offered  and 
received  in  evidence  in  controversies  between 
strangers  to  the  record,  involving  the  ques- 
tion of  the  death  of  the  party  on  whose  es- 
tate administration  is  had.  We  cite  these 
cases  to  show  that  there  is  a  controversy 
even  upon  this  question  among  the  courts. 
We  are  [518]  now  asked  to  go  farther  than 
was  gone  in  the  cited  cases,  and  to  hold  that, 
where  an  appointment  is  made,  under  the 
statute  hereinbefore  referred  to,  and  let- 
ters issue,  these  letters,  when  issued,  are 
competent  evidence  of  death.  The  issuing 
of  the  letters  did  not  rest  upon  a  finding 
by  the  probate  court  that  Werner  was  dead; 
nor  was  any  such  finding  asked  of  the 
court.  The  application  for  the  appoint- 
ment and  the  record  of  the  appointment, 
other  than  the  letters  issued  are  not  before 
us.  The  letters  themselves  show  that 
they  were  issued  on  the  estate  of  the  absentee. 
The  letters  themselves  negative  the  very  fact 
which  is  sought  to  be  established  by  them. 
The  letters  themselves  do  not  establish  any 
fact,  or  tend  to  establish  any  fact,  except 
such  as  were  involved  in  the  adjudication 
which  authorized  the  letters  to  issue. 

It  is  contended,  however,  that  the  introduc- 
tion  of  these  letters,  even  conceding  that  they 
were  incompetent,  did  not  prejudice  the  de- 
fendant's cause,  for  the  reason  that  there 
was  other  evidence  in  the  record  sufficient  to 
raise  a  presumption  of  death  without  these 
letters.  We  cannot  accede  to  this  claim. 
The  letters  were  admitted,  and  the  jury  was 
directed  to  consider  them  as  having  some 
probative  force  upon  the  main  fact  in  con- 
troversy,— a  fact,  without  proof  of  which, 
either  by  direct  or  circumstantial  evidence, 
the  plaintiff  could  not  recover.  A  different 
rule  might  obtain  if  tlie  evidence  of  the  plain- 
tiff was  so  abundant  and  satisfactory  upoa 
the  controverted  point  that,  without  this 
evidence,  it  could  be  fairly  said  to  have  been 
established;  but  that  is  not  the  state  of  the 
record  here.     The  record  of  the  divorce  pro- 


ceedings, instituted  by  the  plaintiff  against 
her  husband  after  his  departure,  had  proba- 
tive force  in  negativing  the  facts  and  cirenm- 
stances  upon  which  she  relies  to  establish 
the  death.  These  letters  of  administration, 
though  having  slight  probative  force  and  in- 
consequential in  a  way,  may,  so  far  as  we 
know,  have  tipped  tlie  scales  in  plaintiff's 
favor.  Error  was  committed  in  allowing  this 
evidence  to  go  before  the  jury,  and  it  is  not 
for  us  to  say  that  error  committed,  which 
may  tend  to  prejudice  the  other  party's 
rights,  was  without  prejudice. 

[519]  In  a  case  where  death  is  claimed  by 
reason  of  a  mere  presumption  raised  by  seven 
years'  absence,  it  would  be  a  peculiarly  harsh 
rule  to  say  that  the  plaintiff,  after  suit  was 
brought,  might,  in  an  ex  parte  proceeding  in 
which  she  was  not  required  to  establish  the 
death  in  order  to  secure  letters  of  adminis- 
tration, secure  such  letters,  and  make  for 
herself  thereby  a  prima  facie  case  of  death, 
thus  enabling  her,  in  a  suit  in  which  her  right 
right  to  recover  depended  upon  proof  of 
death,  to  make  a  prima  facie  case  by  the  mere 
introduction  of  these  letters. 

This  record  discloses  that  the  plaintiff, 
after  suit  was  instituted,  and  evidently  for 
the  purpose  of  making  evidence  for  herself, 
filed  an  application,  under  the  statute  pro- 
viding for  administration,  without  any  no- 
tice to  the  defendant  and  without  any  oppor- 
tunity on  its  part  to  be  heard.  She  claims 
that,  by  so  doing,  she  has  made  or  procured 
for  herself  proof  of  the  existence  of  a  fact 
controverted  in  the  pending  suit.  Thus,  by 
instituting  an  independent  proceeding,  on  her 
own  initiative,  and  without  knowledge  of  her 
adversary,  she  has  procured  in  her  favor  an 
adjudication  of  a  controverted  fact  which 
makes  for  her  prima  facie  proof  of  the  fact 
in  the  pending  suit — ^this,  too,  by  and  in  a 
suit  in  which  it  was  not  necessary  to  estab- 
lish the  controverted  fact,  either  by  direct 
or  circumstantial  evidence,  to  secure  the  re- 
lief sought  in  that  ew  parte  proceeding,  to 
wit,  the  issuance  of  letters  of  administration 
upon  the  estate  of  an  absentee.  Whatever 
may  be  said  in  favor  of  the  rule  that  allows 
a  party  to  introduce  letters  of  administra- 
tion, issued  on  the  estate  of  a  dead  man, 
procured  in  an  ex  parte  proceeding,  to  be  re- 
ceived in  evidence  against  a  party  who  is  a 
stranger  to  the  record,  for  the  purpose  of 
establishing  the  death,  when  the  death  is 
called  in  question  in  another  proceeding, 
none  of  the  reasons  which  might  support 
such  rule  have  any  persuasive  force  in  favor 
of  letters  issued  under  the  absentee's  stat- 
ute. 

It  is  next  contended  that  this  suit  was  pre- 
maturely brought.  Upon  this  point,  we  have 
to  say  that  this  question  [520]  was  raised 
for  the  first  time  upon  the  trial.    Tlie  ttat- 
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ntes  governing  the  time  of  bringing  suits  up- 
on a  policy  of  insurance  have  no  application 
to  fraternal  benefit  societies.  There  is  no 
provision  liu^iting  the  time  of  bringing  the 
suit,  in.  this  case,  either  in  the  certificate  or 
in  the  by-laws  of  the  institution.  Further 
than  that,  the  dcfendai^t  rejected  plaintiff's 
elaim  at  the  first  meeting  of  the  board  after 
the  proofs  were  furnished.  The  only  limita- 
tion seems  to  be  found  in  the  provision  that 
the  supreme  secretary  shall,  within  90  days 
of  the  date  of  the  allowance,  draw  an  order. 
The  claim  was  never  allowed.  It  was  repu- 
diated at  the  first  opportunity.  The  90-day- 
provision  has  no  relationship  to  a  condition 
like  this.  It  relates  only  to  claims  allowed, 
-and  not  to  claims  repudiated.  There  is  no 
provision  in  the  benefit  certificate  or  in  the 
by-laws  of  the  defendant  society,  restricting 
the  instituting  of  suits  within  any  time  after 
the  filing  of  proofs  of  loss.  The  defendant 
caimot  be  heard  to  complain  of  the  institution 
of  the  suity  at  the  time  it  was  instituted,  for 
the  reason  that,  after  the  suit  was  instituted, 
they  did  actually  pass  upon  the  claim  before 
the  case  came  to  trial,  and  repudiated  it  in 
toto.  The  cases  cited  by  appellant  are  not  in 
point  in  this  case,  but  deal  with  entirely  dif- 
ferent conditions.  See  Brinsmaid  V.  Iowa 
State  Traveling  Men's  Assoe.  152  la.  134, 
Ann.  Cas.  1913B  1282,  132  N.  W.  34,  42 
LJ{.A.(N.S.)  1161,  in  which  the  distinction  is 
pointed  out.  We  think  there  is  nothing  here 
of  which  defendant  may  complain.  Other 
matters  are  discussed,  but  as  they  do  not  go 
to  the  merits  of  tbe  ctetraversy,  we  do  not 
^ve  them  consideration  here. 

It  is,  however,  claimed  that  defendant's 
motion  for  a  directed  verdict  should  have 
been  sustained.  We  have  read  the  record 
and  are  not  fully  agreed  upon  this  proposi- 
tion; therefore  do  not  enter  into  a  discussion 
of  the  evidence,  or  give  that  question  here 
further  consideration. 

For  the  error  pointed  out,  the  case  is 

Reversed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ., 
concur. 


In  United  States* 


NOTE. 

Chrant  of  Letters   Testamentary   or   of 
Administration  as  ETidenoe  of  Death* 

In  United  States:. 

Action  Connected  Directly  witli  Admin- 
istration of  Estate,  1011. 
Action  Not  Connected  Directly  with  Ad- 
ministration.  of  Estate,  1014. 
In  England,  1015. 
In  Canada,  1016. 


Action  Conxbcted  DniF)CTLY  wrra  Adminis- 
tration OF  Estate. 

In  the  United  States,  it  seems  to  he  the 
rule  that  evidence  of  a  grant  of  letters  testa- 
mentary or  of  administration  is  admissible 
to  show  prima  facie  the  death  of  the  person 
on  whose  estate  the  letters  were  granted,  in 
a  suit  involving  matters  directly  connected 
with  the  administration  of  the  estate;  and 
in  such  an  action  when  the  presumption  of 
death  arising  from  the  grant  of  letters  is  not 
overcome  by  positive  proof  of  the  continued 
existence  of  the  supposed  decedent,  the  fact 
of  the  grant  is  conclusive  of  the  death. 

United  States. — Kctland  v.  Lebering,  2 
Wash.  C.  C.  201,  14  Fed.  Cas.  No.  7,744; 
Comstock  V.  Crawford,  3  Wall.  390,  18  U.  S. 
(L.  ed.)  34;  Hurlburt  v.  Van  Wormer,  14 
Fed.  709. 

Alabama. — Sims  v.  Boynton,  32  Ala.  353, 
70  Am.  Dec,  540. 

California. — Garthwaite  v.  Tulare  Bank, 
134  Cal.  237,  66  Pac.  326. 

Indiana. — Aultman  v.  Timm,  93  Ind.   158. 

loica.—ln  re  Barrett,  167  la.  218,  149  N. 
W.  247. 

Kansas. — Seibert  v.  True,  8  Kan.  52.  See 
also  Brubaker  v.  Jones,  23  Kan.  411. 

Kentucky. — French  v.  Frazier,  7  J.  J. 
Marsh.  425. 

Maryland. — Peterkin  v.  Inloes,  4  Md.  175 

Massachusetts. — Newman  v.  Jenkins,  10 
Pick.  515;  Day  v.  Floyd,  130  Mass.  488.  See 
also  Brigham  v.  Fayerweathcr,  140  Mass. 
411,  5  N.  E.  265. 

JIftnwesofa.— Pick  v.  Strong,  26  Minn.  303, 
3  N.  W.  697. 

Mississippi. — Cock  v.  Abernathy,  77  Miss. 
872,  28  So,  18. 

Missouri. — ^Lancaster  v.  Washington  L. 
Ins.  Co.  62  Mo.  121 ;  Davis  v.  Gillilan,  71  Mo. 
App.  498. 

New  Hampshire. — Jefifers  v.  Radcliflf,  10  N. 
H.  242. 

New  York.— -In  re  Ketcham,  5  N.  Y.  S.  566; 
Ruoif  V.  Greenpoint  Sav.  Bank,  40  Misc. 
549,  82  N.  Y.  S.  881;  Harris  v.  State  Bank, 
49  Misc.  458,  97  N.  Y.  S.  1044;  Munro  V. 
Merchant,  26  Barb.  383. 

North  Carolina. — Brickhouse  v.  Brickhouse, 
33  N.  C.  404. 

Pennsylvania. — In  re  Warner,  1  Woodw. 
112;   Cunningham  v.  Smith,  70  Pa.  St.  450. 

Texas.— Steele  v,  Belding,  148  S.  W.  592; 
Keenon  v.   Burkhardt,   162  S.  W.  483. 

Washington^ — Brown  v.  Elwell,  17  Wash. 
442,  49  Pac.  1068. 

In  Pick  v.  Strong,  26  Minn.  303,  3  N.  W. 
^7>  a  suit  brought  to  enjoin  an  administra- 
tor from  foreclosing  a  mortgage,  the  ques- 
tion of  the  death  of  the  intestate  was  raised 
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by  the  plaintiff.  The  defendant  administra- 
tor offered  in  evidence  the  letters  granted 
to  him  on  the  estate,  and  the  court,  in  hold- 
ing them  to  be  admissible  as  prima  facie 
evidence  of  the  death  of  the  intestate  and  the 
administrator's  right  to  represent  him,  said: 
*'There  is  some  conflict  in  the  authorities  in 
respect  to  the  cases  in  which,  and  the  extent 
to  which,  the  letters  of  administration  are 
evidence  of  the  death  of  the  person  upon 
whose  estate  they  issued.  Without  reviewing 
these  authorities  in  detail,  we  derive  from 
them  this  rule:  that  in  all  cases  to  which 
the  administrator,  as  such,  is  a  party,  for 
the  purpose  of  showing  his  representative 
capacity,  and  his  authority  to  act  for  and 
enforce  or  protect  the  rights  of  the  estate  he 
assumes  to  represent,  the  letters  are  at  least 
prima  facie  evidence  of  every  fact  upon  which 
such  capacity  and  authority  depend,  includ' 
ing  the  death  of  the  person  upon  whose  es- 
tate they  issued." 

In  Newman  v.  Jenkins,  10  Pick.  (Mass.) 
515,  an  administrator  sought  to  recover  a 
debt  due  to  the  estate  on  a  promissory  note. 
The  letters  of  administration  were  introduced 
in  evidence  to  prove  the  death  of  the  intestate 
and  the  authority  of  the  plaintiff  to  prosecute 
the  action.  The  court  held  the  letters  to  be 
conclusive  proof  of  the  death  of  the  intestate 
because  the  defendant,  by  neglecting  to  plead 
in  abatement  the  want  of  capacity  of  the 
plaintiff  to  sue,  thereby  admitted  the  right 
and  capacity  in  him.  The  court  said:  "The 
mere  absence  of  a  person  for  the  space  of 
seven  years,  without  being  heard  from,  fur- 
nislies  ground  for  presuming  him  to  be  dead; 
but  an  absence  for  a  shorter  period  is  not 
sufficient  to  raise  that  presumption.  .  .  . 
It  is  said,  however,  that  if  the  presumption 
of  .  .  .  death  cannot  arise  until  after  the 
lapse  of  seven  years,  the  plaintifT  had  no  right 
to  sue  as  his  administrator.  But  in  this 
point  of  view  the  fact  of  the  death  does  not 
stand  on  a  presumption,  but  on  an  adjudica- 
tion of  the  probate  court.  That  court  could 
not  grant  administration  without  being  sat- 
isfied that  [the  intestate]  was  dead,  and  so 
long  as  the  letters  of  administration  Ptand 
unrecalled,  they  are  evidence  of  the  death. 
Tliere  might  be  a  question  as  to  the  eft'ect 
which  w^ould  be  produced  upon  the  action 
by  his  returning  alive,  but  that  point  it  is 
not  necessary  to  consider.  The  letters  of 
administration  are  conclusive  proof  of  his 
death,  as  the  case  stands.  If  the  defendant 
intended  to  contest  that  fact,  he  should  have 
filed  a  plea  in  abatement.^' 

In  Lancaster  v.  Washington  L.  Ins.  Co.  62 
Mo.  121,  the  action  was  instituted  bv  the-ad- 
ministrator  of  the  estate  of  one  who  had 
disappeared  under  circumstances  indicati^ 
that  lie  had  been  dro^vned,  to  reciyrer  ofi  a 
policy  of  insurance  issued  by  the  defcndttnt 


on  the  life  of  the  supposed  decedent.  The 
fact  of  the  death  was  contested,  but  no  evi- 
dence was  introduced  by  the  defendant  to 
show  that  the  insured  was  still  alive.  The 
court  held  the  letters  to  be  prima  facie  evi- 
dence of  the  death  and  said :  "Letters  of  ad- 
ministration, according  to  all  American  au- 
thorities we  have  examined,  are  prima  facie 
evidence  of  the  death  of  the  person  on  whose 
estate  they  are  issued.  .  .  .  We  are  aware 
that  in  some  cases  in  England  a  different  rnle 
is  maintained.  The  prima  facie  case  made 
by  the  letters  of  administration  is,  liowever, 
generally  conceded  by  the  authorities  to  be 
of  the  weakest  and  most  inconclusive  char- 
acter, and  but  slight  evidence  that  the  insured 
was  still  living  when  the  letters  were  grant- 
ed, will  be  sufficient  to  overthrow  the  pre- 
sumption of  death  arising  from  the  grant 
of  letters.  No  testimony  was  offered  by  the 
defendant  to  rebut  the  prima  facie  case  made 
for  the  plaintiff,  and  the  only  evidence  of 
the  circumstances  attending  the  disappear- 
ance of  the  insured  was  offered  by  the  plain- 
tiff. It  remains,  then,  to  be  seen  whether 
these  circumstanoes  are  suflScient  to  rebut  the 
presumption  of  death  made  by  the  grant  of 
administration,  and  to  bring  into  operation 
that  other  presumption  of  law,  that  a  perBon 
who  has  disappeared  and  has  not  been  heard 
from  shall  be  presumed  to  continue  to  lire 
for  the  period  of  seven  years  since  he  was 
last  known  to  be  alive,  unless  within  that 
period  it  shall  be  shown,  that  when  last 
heard  from  he  was  in  contact  with  some  spe- 
oific  peril  likely  to  produce  death,  or  that  he 
disappeared  under  circumstances  inconsistent 
with  a  continuation  of  life,  when  considered 
with  reference  to  those  influences  and  motives 
which  ordinarily  control  and  direct  the  con- 
duct of  rational  beings;  in  either  of  which 
cases  the  jury  are  at  liberty  to  infer  that 
death  occurred  at  such  time  within  seven 
years  as  from  the  testimony  may  seem  most 
probable.  In  determining  this  question  it 
is  immaterial  whether  the  testimony  show- 
ing the  circumstances  attending  the  disap- 
pearance of  the  insured,  are  produced  in  evi- 
dence by  the  plaintiff  or  defendant.  .  .  . 
The  testimony  in  this  case  is  amply  suffi- 
cient to  raise  a  presumption  of  death;  and 
it  is  manifest  that  the  prima  facie  case  made 
by  the  letters  of  administration  is  corrobo- 
rated and  strengthened,  rather  than  over- 
thrown, hv  the  testimony  as  to  the  clrcum- 
stances  attending  the  disappearance  of  the 
insured." 

In  Hurlburt  v.  Van  Wormer,  14  Fed.  709, 
a  suit  in  equity  by  tJie  assignee  of  the  execu- 
tor of  an  estate,  the  court  held  the  grant  of 
letters  testamentary  to  be  admiMible  as 
prima  facie  evidence  of  the  death  of  the  tes- 
tator, saying:  "Letters  testamentary  were 
granted   to     ...     by   tke  aiatc^te  of 
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Broome  county,  in  tihis  «tate,  reeiting  the 
death  of  [the  testator];  that  he  was  an  in- 
habitant of  Broome  county  at  or  immediate- 
ly previous  to  his  death;  and  that  his  will 
"waa  duly  admitted  to  probate  by  said  surro- 
gate. Such  letters,  by  the  Code  of  Civil 
Procedure  of  this  state,  §  2501,  are  conclu- 
sive evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted  until  the  letters 
Are  revoked,  or  the  decree  granting,  them  is 
reversed  upon  appeal.  Irrespective  of  this 
statute,  the  recitals  of  the  jurisdictional 
facts  necessary  to  confer  jurisdiction,  in  the 
decrees  and  judgments  of  courts  of  exclusive 
though  of  limited  jurisdiction,  are  prima  facie 
-evidence  of  the  facts  recited.  Upon  this  prin- 
ciple, it  has  been  repeatedly  declared  that  the 
grant  of  letters  testamentary  is  in  general 
prima  facie  evidence  of  the  death  of  the  tes- 
tator or  intestate.  .  .  .  The  facts  elicited 
by  the  proof  relative  to  Rockwell's  disappear- 
ance are  not  sufficient  to  countervail  the  pre- 
sumption thus  established." 

In  Jeffers  v.  Radcliff,  10  N.  H.  242,  the 
suit  was  to  partition  an  estate  and  was 
brought  by  one  claiming  title  to  an  undi- 
vided moiety  thereof  by  purchase  at  an  ad- 
ministrator's sale.  The  defendant  pleaded 
that  there  was  not  sufficient  evidence  of  the 
death  of  the  administrator's  intestate,  thus 
contesting  the  validity  of  the  grant  of  ad- 
ministration, evidence  of  which  was  intro- 
duced. The  court  considered  the  letters  to  be 
prima  facie  evidence  of  the  death,  saying: 
^'No  administration,  however,  is  ever  granted 
by  the  probate  court  unless  the  fact  of  the 
decease  of  the  individual  whose  estate  is  to 
be  administered  upon  is  first  shown,  or  ap- 
pears to  the  satisfaction  of  the  court.  The 
granting  of  letters  of  administration  is, 
therefore,  the  result  of  a  direct  adjudication 
upon  this  point;  and  we  know  of  no  good 
reason  why,  until  the  contrary  is  shown,  this 
adjudication  is  not  entitled  to  full  faith  and 
credit.  The  English  law  is  different.  .  .  . 
But. we  think  the  rule  adopted  by  them  can- 
not be  sustained  on  good  grounds,  and  may 
have  arisen  from  collisions  and  jealousies  be- 
twixt the  courts  of  common  law  and  the  ec- 
clesiastical courts,  which  had  an  entirely  dis- 
tinct and  independent  jurisdiction.  The 
situation  of  our  probate  court  is  different. 
In  all  cases  involving  questions  of  fact,  there 
is  a  right  of  appeal  directly  to  this  court, 
and  any  issue  arising  is  subject  to  trial  by 
jury.  In  this  respect  the  probate  court  is 
but  a  subordinate  branch  of  this  court;  and 
where  their  proceedings  are  thus  subject  to 
revision  and  correction  here,  the  court  would 
seem  bound  to  regard  them  at  least  as  prima 
facie  evidence  of  any  facts  necessarily  result- 
ing from  tlieir  proceedings.  We  are  satisfied 
that  such  has  been  the  ruling  heretofore  in 
this  court,  and  have  no  doubt  of  the  conven- 


ience and  correctness  of  this  practice.  We 
therefore  hold  that  the  granting  of  letters 
of  administration  on  the  estate  of  an  indi- 
vidual is  prima  facie  evidence  of  the  death 
of  the  person  whose  estate  is  administered  up- 
on." 

In  Aultman  v.  Timm,  93  Ind.  158,  the  suit 
was  brought  on  a  promissory  note  executed 
by  the  ancestor  of  the  defendants  against 
them  as  ''heirs  at  law  of  the  maker,"  it  being 
alleged  that  the  defendants  had  received  a 
greater  sum  of  money  than  the  amount  of  the 
note,  "as  such  heirs  upon  final  settlement  of 
the  decedent's  estate."  The  defendants  who 
answered  were  minors  and  appeared  by  their 
guardian  ad  litem.  The  plaintiffs  made  for- 
mal proof  of  the  grant  of  administration  on 
the  decedent's  estate.  The  defendants  argued 
that  the  death  of  the  alleged  decedent  had  not 
been  "sufficiently  proven."  The  court  held 
that  as  against  the  defendants  the  letters 
were  at  least  prima  facie  evidence  of .  the 
death  of  their  ancestor. 

In  Seibert  v.  True,  8  Kan.  62,  the  defend- 
ant, admitting  the  debt  sued  for  and  stating 
his  willingness  to  make  payment  thereof, 
asked  that  other  persons,  who  claimed  the 
right  to  share  in  the  fund,  should  be  joined 
as  defendants.  One  of  these  was  an  admin- 
istrator who  joined  as  such  to  press  a  claim 
of  his  intestate  to  share  of  the  fund.  Proof 
of  the  intestate's  death  was  necessary  to  show 
the  termination  thereby  of  an  agency  exist- 
ing between  the  intestate  and  another  person 
who  was  his  agent,  and  the  consequent  right 
of  the  administrator  to  appear  in  his  official 
capacity  in  the  suit.  The  letters  of  adminis- 
tration were  introduced  and  constituted  the 
only  evidence  of  the  death  of  the  intestate, 
and  were  held  to  be  sufficient  to  make  out  a 
prima  facie  case. 

In  Munro  v.  Merchant,  26  Barb.  (N.  Y.) 
383,  the  title  to  certain  real  estate  was  in 
issue.  The  plaintiff  claimed  title  by  mesne 
conveyances  from  one  who  was  alleged  to  have 
been  the  survivor  of  three  executors  appoint- 
ed by  a  will  to  sell  the  property.  To  prove  the 
fact  of  the  death  of  two  of  the  executors 
prior  to  the  date  of  the  conveyance  by  the 
survivor  of  them  and  the  alleged  resulting 
authority  of  the  survivor  alone  to  make  the 
conveyance,  evidence  of  grants  of  letters  of 
administration  on  their  estates  was  intro- 
duced. The  court  held  the  letters  to  be  prima 
facie  evidence  of  the  deaths  of  the  executors. 

However,  in  Aultman  v.  Timm,  03  Ind. 
158,  it  was  said  by  way  of  dictum  that  "as 
against  adult  heirs,  who  may  have  received 
a  distributive  share  of  an  estate,  the  grant- 
ing of  such  letters  would,  doubtless,  be  held 
to  be  conclusive  of  the  death  of  the  alleged 
decedent,"  but  it  was  held  in  fact  that  as 
against  minor  "heirs,"  the  grant  of  letters 
was  prima  facie  evidence  of  the  death. 
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Cases  involving  matters  connected  with  the 
administration  of  an  estate,  in  which  it  is 
sought  to  introduce  evidence  of  a  grant  of 
letters  testamentary  or  of  administration  to 
prove  the  death  of  a  testator  or  intestate 
against  one  not  affected  by  the  validity  or 
invalidity  of  the  grant  of  letters,  constitute 
an  exception  to  the  rule  heretofore  stated. 
Marks  v.  Emigrant  Industrial  Sav.  Bank,  122 
App.  Div.  661,  107  N.  Y.  S.  491.  See  also 
English  V.  Murray,  13  Tex.  366.  In  the  case 
first  cited  the  court  held  that  evidence  of  a 
foreign  grant  of  administration  was  not  ad- 
missible to  prove  the  death  of  the  person  on 
whose  estate  it  was  granted  in  an  action 
against  a  nonresident  of  the  state  in  which 
the  proceedings  occurred,  the  property  in- 
volved not  being  within  the  jurisdiction  of 
the  court  granting  the  letters  and  not,  there- 
fore, affected  by  the  decree. 

It  is  also  believed  to  be  the  rule  that  evi- 
dence of  a  grant  of  letters  testamentary  or  of 
administration  will  be  received  in  cases  in- 
volving matters  connected  with  the  adminis- 
tration of  an  estate  as  prima  facie  evidence  of 
the  time  of  the  death  of  the  testator  or  in- 
testate. Peterkin  v.  Inloes,  4  Md.  175;  Davis 
V.  Gillilan,  71  Mo.  App.  498;  Mimro  v.  Mer- 
chant, 26  Barb.  (N.  Y.)  383;  Steele  v.  Belding 
(Tex.)  148  S.  W.  592;  Keenon  v.  Burkhardt 
(Tex.)  162  S.  W.  483.  However,  in  English 
V.  Murray,  13  Tex.  366,  an  action  by  a  cred- 
itor of  the  deceased  against  one  who  had  been 
appointed  in  another  state  administrator  of 
an  estate,  evidence  of  the  foreign  grant  of 
letters  of  administration  was  held  to  be  in- 
admissible to  prove  the  date  of  the  death  of 
the  intestate.  This  evidence  was  offered  bv 
the  administrator,  who  pleaded  in  defense 
the  statute  of  limitations  which  began  to  run 
against  the  debt  on  the  death  of  the  debtor. 

Action  Not  Coknected  Directly  with 
Administkation  of  Estate. 

Evidence  of  a  grant  of  letters  testamen- 
tary or  of  admininstration  is  inadmissible  to 
prove  even  prima  facie  the  death  of  the  tes- 
tator or  intestate  in  a  suit  involving  matters 
collateral  to  the  administration  of  the  estate. 
Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  S. 
238,  23  U.  S.  (L.  ed.)  314,  reversing  23  Fed. 
Cas.  No.  14,059;  Weiskoph  v.  Dibble,  18  Fla. 
24;  Carroll  v.  Carroll,  60  N.  Y.  121,  19  Am. 
Rep.  144,  reversing  2  Hun  609;  Turner  v. 
Soalock,  21  Tex.  Civ.  App.  594,  54  S.  W.  358. 
See  also  Brigham  v.  Fay er weather,  140  Mass. 
411,  5  N.  E.  265;  Philip  v.  Hcraty,  335 
Mich.  446,  97  N.  W.  963,  100  N.  W.  188; 
Morin  v.  St.  Paul,  etc.  R.  Co.  33  Minn.  170, 
22  N.  W.  251;  Steele  v.  Belding  (Tex.)  148 
S.  W.  5!)2.    And  see  the  reported  case. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  su- 
pra, the  defendant  in  error  recovered  judg- 


ment in  the  trial  court  in  an  action  brought 
by  her  in  her  own  right  against  the  plaintiff 
in  error  on  a  policy  of  insurance  on  the  life- 
of  her  husband,  in  which  policy  she  was 
named  the  beneficiary.  There  wae  no  direct 
evidence  of  the  husband's  death,  but  it  was> 
Ahown  that  he  had  suddenly  and  mysterious- 
ly disappeared  on  a  certain  date  under  cir- 
cumstances indicating  his  probable  death  by 
violence.  Evidence  was  introduced  in  defenee- 
of  the  action  tending  to  prove  that  the  hus- 
band had  been  seen  alive  sometime  after 
the  date  of  his  supposed  death.  To  sustain 
the  action,  the  defendant  in  error  offered  in 
evidence  letters  of  administration  issued  to 
her  on  her  husband's  estate,  as  proof  of  hi» 
death.  Exception  was  taken  to  the  admission 
of  this  evidence,  also  to  subsequent  instruc- 
tions of  the  court  to  the  jury  as  to  the  legal 
value  thereof  and  to  a  refusal  of  the  court 
to  grant  the  prayer  of  the  plaintiff  in  error 
that,  in  this  case,  the  death  of  the  insured 
should  be  established  independently  of  the 
letters  of  administration.  In  reversing  the 
judgment  of  the  lower  court,  and  ordering  a 
new  trial,  the  court  said:  "Neither  upon 
principle  nor  authority  was  it  proper,  in  the 
individual  suit  of  Mrs.  T.  against  a  stranger, 
to  admit  letters  of  administration  upon  the 
estate  of  her  husband  as  evidence  of  his  death. 
.  .  .  The  chief  groimd  of  argument  to  ad- 
mit letters  testamentary  as  evidence  of  the 
death  of  the  party  is,  that  the  order  of  tlie 
probate  court  issuing  them  is  an  order  or 
judgment  in  rem.  But  a  judgment  in  rem 
is  not  prima  facie  evidence:  it  is  conclu- 
sive of  the  point  adjudicated  unless  impeached 
for  fraud.  ...  If  admissible  on  this 
principle,  the  letters  were  conclusive  evidence 
of  the  death  of  T.  But  this  is  not  claimed 
by  any  argument.  Again:  the  probate  court 
has  never  adjudicated  that  T.  was  dead. 
Death  was  not  the  res  presented  to  it.  Shall 
Mrs.  T.  receive  letters  of  administration, 
was  the  res;  and  upon  that  only  haa  there 
been  an  adjudication.  .  .  .  The  letters 
issued  to  an  executor  or  an  admininstrator 
by  a  probate  court  are,  as  a  general  rule, 
evidence  only  of  their  own  existence.  They 
prove,  that  is  to  say,  that  the  authority- 
incident  to  that  office  or  duty  has  been  de- 
volved upon  the  person  therein  named,  that  he 
has  been  appointed,  and  that  he  is  executor  or 
administrator  of  the  party  therein  assumed 
to  have  departed  this  life.  .  .  .  The  letters 
are  the  evidence  that  the  proceedings  have 
been  regularly  taken,  and  that  the  person  or 
persons  therein  named  are  those  by  law  en- 
titled to  the  office.  Upon  these  points  the 
court  has  adjudicated.  No  proof  to  the  con- 
trary can  be  admitted  in  an  action  brought 
by  the  executor  as  such.  Parties  wishing  to 
contest  that  point  must  do  it  before  the 
probate  court  at  the  time  application  is  made 
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for  the  letters,  or  upon  subsequent  applica- 
tion, as  the  case  may  require.  In  an  action 
brought  by  such  executor  or  administrator 
touching  the  collection  and  settlement  of  the 
estate  of  the  deceased,  they  are  conclusive 
evidence  of  his  right  to  sue  for  and  receive 
whatever  was  due  to  the  deceased.  Letters 
[testamentary]  are  conclusive  evidence  of 
the  probate  of  the  will.  It  cannot  be  avoid- 
ed collaterally  by  showing  that  it  is  a  for- 
gery, or  that  there  is  a  subsequent  will.  The 
determination  of  the  probate  court  is  upon 
those  precise  points,  and  is  conclusive.  .  .  . 
If  the  present  suit  were  brought  by  the  plain- 
tiff as  executor  or  administrator  to  collect 
a  debt  due  to  her  deceased  husband,  or  to 
establish  a  claim  arising  under  a  w^ill,  of 
which  probate  had  been  made  by  her,  she 
would  have  been  within  these  rules.  The 
letters  testamentary  would  not  only  have  been 
competent  evidence,  but  they  would  have 
been  conclusive  of  her  right  to  bring  the  suit, 
and  unimpeachable  except  for  fraud.  Such, 
however,  is  not  the  case  before  us.  The  suit 
is  by  the  plaintiff  as  an  individual,  to  re- 
cover a  debt  alleged  to  be  due  to  her  as  an 
individual.  It  is  a  distinct  and  separate 
proceeding,  in  which  the  question  of  the  death 
of  the  husband  has  never  been  passed  upon. 
That  fact  must  be  established  by  proof  com- 
petent upon  common-law  principles."  Com- 
pare the  decision  on  the  same  facts  in  Tisdale 
V.  Connecticut  Mut.  L.  Ins.  Co.  26  Iowa  170| 
28  Iowa  12,  96  Am.  Dec.  136. 

In  Weiskoph  v.  Dibble,  18  Fla.  24,  an  ac- 
tion in  ejectment  brought  by  a  widow  claim- 
ing dower  rights  in  certain  real  estate  by 
virtue  of  her  husband's  ownership  at  the  time 
of  his  death,  the  plaintiff  in  proof  of  the  hus- 
band's death  offered  in  evidence  letters  of 
administration  granted  to  another  person  on 
his  estate.  The  court,  following  the  decision 
of  the  Supreme  Court  of  the  United  States 
in  Mut.  Ben.  Life  Ins.  Co.  v.  Tisdale,  supra, 
held  the  letters  to  be  inadmissible. 

In  Carroll  v.  Carroll,  60  N.  Y.  121,  19  Am. 
Rep.  144,  reversing  2  Hun  609,  a  suit  brought 
by  a  widow  for  admeasurement  of  dower  in 
the  estate  of  her  deceased  husband,  she  of- 
fered in  evidence  as  proof  of  her  husband's 
death  the  record  of  the  probate  of  his  will 
and  gi*ant  of  letters  on  his  estate.  In  hold- 
ing the  evidence  incompetent  the  court  said: 
"It  may  then  be  considered  as  established  by 
the  cases  relied  on  by  the  plaintiff's  counsel 
that  letters  testamentary,  and  the  proofs  of 
a  will  before  a  surrogate,  are  only  evidence 
in  some  proceeding  arising  out  of  the  will 
itself,  and  the  parties  who  claim  under  it 
or  are  connected  with  it,  and  they  cannot  up- 
on their  face  affect  or  in  any  way  control 
the  interests  of  parties  who  are  entirely  dis- 
connected with  the  proceedings  before  the 
surrogate   and   not   within   the   jurisdiction. 


It  follows,  therefore,  that  in  an  action  of 
ejectment  brought  by  the  widow  to  recover 
her  dower,  the  probate  of  the  will,  and  the 
proceedings  thereon,  are  not  competent  evi- 
dence to  prove  the  fact  that  the  husband  is 
dead,  which  is  the  very  basis  and  foundation 
of  the  action,  and  without  proof  of  which  it 
cannot  be  maintained.  The  proof  given  on 
the  probate  of  the  will  of  a  deceased  husband 
has  nothing  to  do  with  the  question  of  the 
widow's  right  of  dower  in  his  real  estate. 
The  will  itself  could  not  cut  off  that  right 
which  the  law  confers  upon  her,  nor  could 
the  final  adjudication  of  the  surrog&te  in  any 
way  strengthen  or  injure  the  widow's  claim 
to  a  right  to  dower.  The  admission  of  the 
will  to  probate  could  not  deprive  her  of  her 
interest,  nor  its  rejection  in  any  way  sustain 
it.  The  probate  of  the  will  was,  therefore, 
of  no  sort  of  consequence  in  any  respect,  and 
entirely  immaterial.  So  far  as  the  widow 
was  concerned  she  had  no  interest  in  the 
proceeding  to  prove  the  will  which  made  its 
final  determination  conclusive  as  to  her  dow- 
er. The  proceeding  was  not  in  the  nature  of 
a  judgment  of  a  court  of  competent  juris- 
diction, which  was  final  and  conclusive  as  ta 
the  subject-matter  of  the  litigation,  as  the 
claim  for  dower  was  in  no  sense  involved 
in  the  proof  of  the  will  before  the  surrogate."^ 
In  the  reported  case  it  is  held  that  let- 
ters of  administration  should  have  been  re- 
jected as  evidence  of  the  death  of  the  person 
on  whose  estate  they  were  granted  for  the 
reason  that  they  were  issued,  not  on  the  es- 
tate of  a  supposed  decedent  but,  under  a 
statute,  on  the  estate  of  an  absentee,  in  which 
case  no  presumption  of  death  arose  from  the 
fact  of  the  grant,  as  it  was  not  necessary  for 
the  court  granting  the  letters  by  authority 
of  the  statute  to  find  the  fact  of  the  death  of 
the  alleged  absentee. 


In  England, 

The  rule  in  England  appears  to  be  that 
evidence  of  a  grant  of  letters  testamentary 
or  of  administration  is  in  no  case  in  itself 
sufificicnt  to  establish  even  prima  facie  the 
death  of  the  person  on  whose  estate  the  let- 
ters have  been  granted.  Thompson  v.  Don- 
aldson, 3  Esp.  64,  6  Rev.  Rep.  812;  Leach  v. 
Leach,  8  Jur.  211,  13  L.  J.  Ch.  128;  Moons  v. 
De  Bernales,  1  Russ.  301.  See  also  Clayton 
v.  Gresham,  10  Ves.  288. 

But,  where  there  is  other  evidence  of  the 
death,  strengthening  a  possible  presumption 
raised  by  the  giant  of  the  letters,  it  appears 
that  evidence  of  the  grant  is  admissible  in 
some  cases  and,  with  the  other  evidence  of 
the  fact  of  the  death,  is  sufficient  to  make  out 
a  prima  facie  case.  French  v.  French,  1  Dick. 
268;  Loyd  v.  Finlayson,  2  Esp.  504.    In  the- 
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case  first  cited,  a  suit  brought  by  the  plaintifT 
to  be  let  into  possession  of  his  deceased  broth- 
er's estate,  the  executor  of  the  decedent's  es- 
tate having  admitted  the  fact  of  the  brother's 
death,  the  court  held  that  the  record  of  the 
probate  of  the  brother's  will  should  also  be 
admitted  in  evidence  to  prove  his  death,  but 
said:  "An  act  of  the  prerogative  court  can- 
not certainly  be  admitted  as  original  evidence 
of  a  fact  in  this  court;  but  in  this  case,  as 
at  the  time  of  proving  the  will,  it  must  be 
proved  the  party  was  dead,  and  the  probate 
was  granted  so  long  since  as  1742,  and  it 
would  be  difficult  at  this  distance  of  time, 
and  considering  the  place  of  his  death,  to 
get  more  positive  proof,  and  the  executor 
who  would  be  entitled  to  the  rent  accrued  be- 
fore the  death,  as  his  personal  representative 
admitting  his  death;  his  lordship  under  all 
circumstances  admitted  the  probate  to  be 
read,  as  proof  of  his  death." 

In  Loyd  v.  Fin  lay  son,  2  Esp.  564,  an  action 
in  trover  by  an  executrix,  as  such,  the  court 
held  the  record  of  the  probate  of  a  will  to  be 
^'sufficient  evidence"  of  the  death  of  the  tes- 
tator, for  the  reason  that  no  plea  in  abate- 
ment (ne  unques  executor)  for  want  of  a 
proper  party  plaintiff  had  been  ftled^  and  that 
by  pleading  to  the  merits  the  defendant  had 
admitted  the  plaintiff's  right  and  capacity  to 
prosecute  the  action.  The  report  of  the  opin- 
ion is  as  follows:  "Lord  Kenyon  ruled,  that 
as  the  only  plea  in  the  record  was  on  the  mer- 
its, which  were  thereby  put  only  in  issue, 
the  defendant  had  admitted  the  plaintiff's 
right  to  sue,  so  that  the  production  of  the 
probate  of  the  will  was  under  such  circum- 
stances sufficient  evidence,  as  well  of  the 
death  of  the  testator  as  of  the  plaintiff's 
right  to  support  the  action." 

In  Canada, 

Xo  rule  can  be  stated  with  reference  to  the 
law  in  Canada  as,  in  the  few  cases  in  which 
the  question  apparently  has  arisen,  the  de- 
cisions in  the  various  provinces  differ  as  to 
the  admissibility  of  evidence  of  a  grant  of 
letters  testamentary  or  of  administration  to 
prove  the  fact  of  death. 

In  Scribner  v.  Gibbon,  8  N.  Bruns.  182,  the 
supreme  court  of  New  Brunswick  held  a 
grant  of  letters  of  administration  on  the  es- 
tate of  the  plaintiff's  intestate  admissible  to 
prove  his  death  in  an  action  by  the  adminis- 
trator of  debt  on  a  bail  bond. 

In  Davis  v.  Van  Norman,  30  U.  C.  Q.  B. 
437,  a  suit  instituted  by  the  plaintiff,  as  ex- 
ecutor, the  court  of  queens  bench  for  Upper 
Canada  held  the  fact  of  the  probate  of  a  will 
admissible  as  evidence  of  the  death  of  the 
testator,  and  said:  "Then  as  to  the  probate. 
We  have  no  doubt  its  production  is  evidence 
of  the  testator's  death,  for  it  is  evidence  of  the 
validity  of  the  will,  as  well  as  of  the  contents. 


and  the  will  (if  it  can  be  called  a  will)  has 
properly  no  validity  in  the  maker's  lifetime." 

In  re  Lewis,  5  Manitoba  44,  the  court  of 
queen's  bench  of  Manitoba,  in  a  suit  arising 
out  of  an  act  of  an  administrator  in  his  offi- 
cial capacity,  held  a  grant  of  letters  of  ad- 
ministration to  be  inadmissible  to  show  the 
death  of  the  intestate. 

In  Hedge  v.  Morrow,  32  Ont.  L.  Rep.  218, 
7  Ont.  W.  N.  279,  6  Ont.  W.  N.  224,  20 
Ont.  VV.  Rep.  245,  6  Ont.  W.  K.  903,  25  Ont. 
W.  Rep.  828,  an  action  by  an  executrix,  as 
such,  the  supreme  court  of  Ontario  held 
that  evidence  of  the  probate  of  a  will  is 
conclusive  of  the  fact  of  the  probate  but  it  is 
not  shown  whether  it  was  considered  by  the 
court  as  conclusive  of  the  facts  found  by  the 
probate  court  in  granting  the  probate. 
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TOWN  OF  ROCHESTER. 


Vermont  Supreme  Court — October  11,  191&. 


S9  Vt.   329;  95  Atl.   675. 


Deatli  liy  WronKfvl  Act  «-  ErideAoe  — 
Mortality  Tables. 

Though  the  American  experience  mortal- 
ity tables  are  made  up  from  selected  lives, 
such  tables  are  admissible  in  an  action  for 
wrongful  death  of  one  who  it  appeared  had 
previously  been  a  sufferer  with  asthma,  since 
they  show  only  the  probable  continuance  of 
life,  and  do  not  show  the  continuance  of  earn- 
ing power. 

[See  note  at  end  of  this  case.] 

Streets  and  Highways  «-  Personal  In- 
jury from  Defect  —  Liability  of 
Mnni  cipality . 

In  an  action  against  a  town  for  the  wrong- 
ful death  of  plaintiff's  intestate,  who  was 
thrown  from  a  sleigh  by  reason  of  an  alleged 
defect  in  the  highway,  the  question  whether 
the  town  had  so  absolutely  abandoned  a  cul- 
vert in  the  road  by  diverting  the  water  as  to 
render  it  no  longer  liable  for  the  culvert's 
condition  is  held  under  the  evidence  to  be 
for  the  jury. 

Same. 

Evidence,  in  an  action  for  the  death  of  one 
killed  when  thrown  from  a  sleigh,  is  held  to 
present  to  the  jury  the  question  whether  the 
fall  was  by  reason  of  a  defect  in  the  highway 
for  which  the  town  was  responsible.  . 

Same. 

The  question  whether  a  defect  in  a  high- 
way was  in  the  approach  to  a  culvert  is  held 
to  be  for  the  jury  in  an  action  against  a 
town  for  the  death  of  one  thrown  from  a 
sleigh  by  reason  of  the  defect. 
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Where  there  was  a  defect  in  the  ap- 
proaches to  a  culvert  and  it  had  existed  for 
so  long  a  time  that  the  town  knew  or  ought 
to  have  known  of  and  remedied  it,  the  town 
is  liable  for  any  injuries  to  travelers  in  the 
exercise  of  due  care,  proximately  caused 
thereby,  and  recovery  cannot  be  limited  to 
defects  in  the  culvert  itself. 

Smfficiency  of  Declaration. 

A  declaration  alleghig  the  existence  of  a 
culvert  as  part  of  a  highway,  that  it  was 
the  duty  of  a  town  to  keep  it  in  repair,  that 
it  was  not  maintained  in  good  repair,  and 
that  by  reason  of  a  defect  in  the  highway  and 
culvert  plaintiff's  intestate  was  thrown  from 
his  sled  and  killed,  warrants  a  recovery  upon 
proof  of  defects  in  the  approaches  to  the 
culvert. 

Exceptions  from  Windsor  County  Court: 
Mii.ES,  Judge. 

Action  by  administratrix  of  estate  of  Wil- 
liam Pitt  Fifleld,  plaintiff,  against  Town  of 
Rochester,  defendant.  Judgment  for  plaintiff. 
Defendant  alleges  exceptions.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

W.  B,  C.  Sticlcney  and  John  Sargent  for 
defendant. 

Wallace  Batchelder  and  William  Batchel- 
der  for  plaintiff. 

[330]  Watson,  J. — ^This  is  an  action  on 
the  case,  brought  by  the  administratrix  for 
the  benefit  of  the  widow  and  next  of  kirt,  by 
reason  of  the  death  of  William  Pitt  Fifield, 
the  intestate,  who  died  December  15,  1913, 
fi '  m  the  result  of  injuries  received  by  being 
thrown  from  a  load  of  hay,  while  traveling 
on  an  open  public  highway  in  the  town  of 
Rochester,  on  the  eleventh  day  of  the  same 
month. 

The  intestate  at  the  time  of  his  injury 
was  fifty-nine  years  of  age,  had  resided  in 
this  State  eleven  years,  was  a  farmer,  and 
a  hard  working  industrious  man.  Some  years 
ago  when  living  in  the  State  of  Xew  York, 
he  had  the  asthma,  and  had  some  little  at- 
tacks of  it  after  he  came  to  Vermont  to 
reside,  but  it  did  not  amount  to  anything 
after  a  while,  and  during  the  last  two  years 
of  his  life  he  did  not  have  it  at  all.  Henry 
Holt,  a  witness  called  by  plaintiff,  testified 
that  he  was  chief  clerk  in  the  actuarv  de- 
partment  of  the  National  Life  Insurance 
Company;  that  the  table  known  as  the  Amer- 
ican Experience  Mortality  Table  was 
[331]  made  up  from  the  experience  of  seven- 
teen British  actuaries,  and  is  adopted  as  a 
safe  standard  of  operation  as  to  life  expect- 
ancy in  this  country,  and  Js  in  use  among 
life  insurance  companies:  that  it  is  based 
upon  the  supposition  that  the  man  whose  age 
is  given  and  whose  expectancy  of  life  is  being 


computed  is  of  sound  health  at  the  beginning 
of  the  period,  and  that  it  is  used  for  the 
purpose  of  determining  the  expectancy  of  life 
of  persons  in  sound  health  only.  Subject  to 
exception,  the  witness  was  asked  the  ques* 
tion,  "Without  regard  to  any  hypothesis  on 
which  you  base  your  judgment  of  any  par- 
ticular case,  what  is  the  average  probable 
duration  of  life  of  a  man  fifty-nine  years  of 
age  as  shown  by  your  tables ?''  and  answered, 
*' 14.78  years."  It  is  argued  that  it  was 
error  to  permit  evidence  of  observations  of 
the  duration  of  life  in  healthy  men,  in  thia 
case  where  the  man  was  shown  to  have  been 
afflicted  with  the  disease  mentioned. 

The  Carlisle  Table  of  Mortality,  based  upon 
two  enumerations  (in  1780  and  1787)  of  the 
population  of  the  parishes  of  St.  Mary  and 
St.  Cutlibert,  Carlisle,  England  (13  Ency. 
Brit.  9th  Ed.  169),  is  generally  recognized  as 
proper- evidence  on  the  question  of  expectancy 
of  life,  and  by  some  courts  of  high  author- 
ity it  has  been  judicially  noticed  when  not 
introduced  in  evidence.  Lincoln  v.  Power, 
151  U.  S.  436,  38  U.  S.  (L.  ed.)  224,  14 
S.  Ct.  387.  In  Camden,  etc.  R.  Co.  v.  Wil- 
liams, 61  N.  J.  L.  646,  40  Atl.  634,  that 
table  was  held  to  have  been  properly  received 
in  evidence,  irrespective  of  the  condition  of 
health  of  the  deceased,  for  it  is  not  a  table 
compiled  from  statistics  of  selected  lives 
onlv;  but  such  condition  had  to  be  taken  into 
account.  A  similar  holding  was  had  in  Moses 
V.  Mathews,  95  Neb.  672,  146  N.  W.  920, 
Ann.  Cas.  1915A  698.  The  American  Expe- 
rience Mortality  Table,  on  the  contrary,  is 
based  upon  statistics  of  selected  lives,  that 
is,  insurable  persons.  Yet  we  do  not  think 
this  difference  renders  the  latter  improper 
evidence  on  the  probable  duration  of  life,  in 
a  case  where  the  person  was  not  of  insurable 
condition.  Like  the  Carlisle  Tables,  it  is 
not  conclusive,  and  must  be  considered  in 
connection  with  evidence  showing  the  condi- 
tion of  the  person's  health,  his  habits  of  life, 
and  any  other  circumstance  having  a  legiti- 
mate bearing  upon  the  question.  In  a  recent 
case  before  tlie  court  of  last  resort  in  Ken- 
tucky, where  the  American  Table  of  Mortal- 
ity was  used,  the  court  said:  "Such  tables 
show  only  the  probable  continuance  of  life, 
and  not  the  duration  of  ability  to  earn  money. 
They  show  the  probable  duration  of  life  of 
[332]  healthy  persons  who  are  insurable 
risks,  and  the  court,  when  requested,  should 
tell  the  jury  what  the  table  shows,  and  that 
it  is  to  be  considered  by  them,  in  connection 
witli  the  other  proof  in  the  case,  for  what 
it  is  worth,  considering  the  plaintiff's  state 
of  health  and  circumstances,  in  determining^ 
the  probable  duration  of  his  capacity  to  earn 
money."  Illinois  Central  R.  Co.  v.  Ilouohins, 
121  ky.  526,  89  S.  W.  530,  1  L.R.A.(N.S.) 
375,  123  Am    St.  Rep.  205;   Mills  v.  Catlin, 
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22  Vt.  08 ;  Gordon  v.  Tweedy,  74  Ala.  232,  49 
Am.  Rep.  813;  Hunn  v.  Michigan  Cent.  R. 
Co.  78  Mich.  613,  44  N.  W.  602,  7  L.R.A.  500; 
Scliell  V.  Plumb,  65  N.  Y.  692;  Vicksburg, 
«tc.  R.  Co.  V.  Putnam,  118  U.  S.  546,  30  U. 
S.  (L.  ed.)  257,  7  S.  Ct.  1;  Pierce  v.  Ten- 
nessee Coal,  etc.  Co.  173  U.  S.  1,  43  U.  S. 
(L.  ed.)   591,  19  S.  Ct.  335. 

Defendant  excepted  to  the  overruling  of 
its  motion  for  a  directed  verdict,  on  the 
ground  that  there  was  no  evidence  to  support 
the  plaintiff's  claim.  Exception  was  also 
taken  to  the  submission  of  the  case  to  the 
jury,  on  the  ground  that  there  was  nonthing 
in  the  evidence  to  warrant  it. 

It  appeared  from  the  evidence  that  on  the 
-eleventh  day  of  December,  1913,  the  intestate 
was  passing  over  the  public  highway  in  ques- 
tion, driving  a  pair  of  horses  hitched  to  a 
hob-sled  loaded  with  hay;  that  he  was  stand- 
ing on  top  of  the  hay  near  the  forwjyrd  end 
of  the  load  and  a  little  to  the  right  of  the 
binder,  and  as  the  forward  sled  passed  off 
from  what  was  formerly  (at  least)  a  culvert 
■across  the  road  at  the  place  in  question,  on 
a  down  grade,  he  was  thrown  off  the  load 
to  the  groimd,  thereby  receiving  injuries  from 
which  lie  died  four  davs  later;  that  one 
Fred  Dumas  was  riding  on  top  of  the  load 
with  the  intestate  at  the  time  of  the  accident, 
standing  up  three  or  four  feet  behind  him, 
leaning  against  the  pitchforks.  Dumas  wast 
called  as  a  witness  by  plaintiff  and  testified 
as  follows:  Q.  What  first  attracted  your 
Attention?  A.  Well,  sir,  we  went  over  as  I' 
thought  it  was  a  waterbar  at  the  time  and 
the  forward  sleigh  dropped  to  the  off  side. 
Q.  Which  sleigh?  A.  The  forward  sleigh. 
Q.  Both  runners,  or  one?  A.  One,  the  off 
^ne  on  the  right-hand  side.  Q.  What  did  you 
notice  about  that?  A.  There  was  a  sudden 
drop.  Q.  Did  you  see  it?  A.  Yes,  sir.  Q. 
What  did  you  see  Mr.  Fifield  do?  A.  I  saw 
him  pitch  forward.  Q.  When  was  that  wnth 
reference  to  the  instant  the  forward  sleigh 
runner  dropped?  A.  Just  at  the  time.  Q. 
And  what  happened  to  him  [333]  then?  A. 
He  went  off  on  to  the  ground.  Q.  What  did 
you  do?  A.  I  lunged  after  him;  I  let  go  my 
forks  and  jumped  and  tried  to  catch  him, 
nand  could  not  do  it  and  went  clear  down  on  to 
the  hay  on  to  my  stomach.  Q.  After  you 
found  yourself  there,  where  waii  Mr.  Fifield? 
A.  Down  pretty  near  to  the  ditch.  Q.  Where 
did  he  land  ?  A.  In  the  ditch,  on  the  off  side 
of  the  load — the  right-hand  side.  Q.  Where 
with  reference  to  the  front  of  the  sled?  A. 
Just  off  of  this  drop.  Q.  Did  the  sleigh  stop  ? 
A.  Yes,  sir.  Q.  You  say  there  was  a  hay 
rack  on  the  sleds,  was  there  anything  placed 
on  the  hay  rack?  A.  Yes,  sir.  Q.  What? 
A.  Some  crosspieces.  Q.  In  what  position 
were  they?  A.  Three  of  them,  one  at  each 
•end  and  one  in  the  middle.    Q.  Did  they  ex- 


tend beyond  the  edge  of  the  hay  rack?  A 
Yes,  sir;  that  was  to  make  the  hay  rack. 
Q.  Do  you  know  how  long  the  crosspieces 
were  ?  A.  Yes,  sir,  eight  feet.  Q.  Were  they 
placed  so  as  to  extend  the  same  distance 
either  side?  A.  Yes,  sir.  Q.  Now  when  you 
came  back  to  move  the  hay,  did  you  make 
any  examination  of  the  surroundings  there? 
A.  Yes,  sir.  Q.  What  if  anything  did  you 
notice  with  reference  to  the  forward  cross- 
piece?  A.  I  noticed  it  was  caught  in  the 
bank.  Q.  On  what  bank?  A.  On  the  nigh 
side  of  the  road.  Q.  Is  that  a  bank  below 
what  you  called  the  culvert?  A.  Yes,  sir. 
Q.  And  was  there  anything  done  to  take  the 
load  away  from  there?  A.  Yes,  sir.  Q. 
What ^ was  done?  A.  Mr.  Hanks  pushed  on 
the  load  and  Mr.  Whittier  did.  Q.  And  the 
team  drew  it  away?  A.  Yea,  sir.  Q.  How 
did  the  surface  of  the  road  below  the  culvert 
compare  with  the  surface  above  the  culvert  on 
this  occasion  when  you  drove  down  over  there 
— how  did  the  surface  of  the  highway  as  it 
leads  down  to  Churchville,  compare  with  the 
piece  of  road  above  the  culvert  ?  A.  Why,  the 
piece  of  road  below — after  you  got — just  as 
you  went  over  it  there  w^as  a  hole. 

Orrel  V.  Hanks,  another  of  plaintiff's  wit- 
nesses, testified  that  after  the  accident  he 
helped  Dumas  in  drawing  the  load  of  hay 
away  from  the  place  of  the  accident;  that 
before  moving  the  load,  the  rear  sled  was  on 
the  stone  culvert,  and  the  forward  sled  was 
below  that  point.  The  tread  of  the  sleds 
was  five  feet;  from  the  point  of  forward  sled 
to  bunk  of  same,  four  feet  and  one  inch; 
from  point  of  rear  sled  to  bunk  of  same,  four 
feet  and  three  inches;  and  from  one  bunk  to 
the  other,  eight  feet.  Plaintiff's  evidence 
further  tended  to  show  that  on  December  24, 
thirteen  days  after  the  accident,  and  when 
the  snow  had  been  [334]  swept  off,  and  the 
condition  of  the  road  at  the  culvert  and  im- 
mediately below  it  was  the  same  as  at  the 
time  of  the  accident;  a  man  in  a  pung  sleigh 
drove  down  over  that  road,  traveling  on  the 
north  side  of  the  road,  the  sleigh  very  nearly 
in  the  wheel  tracks;  that  as  he  drove  over 
the  culvert,  the  right-hand  runner  of  his 
sleigh  being  about  in  the  north  wheel  track, 
"the  sleigh  tipped  right  over,  nose  down,  into 
this  place  and  then  came  up,"  throwing  the 
driver  forward  in  the  sleigh. 

Plans  in  the  case,  having  actual  distances 
and  elevations  marked  thereon  at  intervals 
along  the  traveled  part  of  the  road,  showed 
that  the  culvert  run  somewhat  diagonally 
across  the  road,  the  southerly  end  being  far- 
ther wxst  than  the  northerly  end;  that  the 
surface  of  the  road  in  the  north  wheel  track 
on  the  culvert  at  its  westerlv  side,  was  1.10 
feet  higher  than  it  was  two  feet  farther  west, 
and  the  same  point  was  1.72  feet  higher  than 
it  was  four  feet  farther  west,  and  the  same 
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point  was  2.18  feet  higher  than  it  was  seven 
feet  farther  west.  This  depression  in  the 
north  wheel  track  immediately  west  of  the 
culvert  was  also  plainly  shown  by  photo- 
graphs made  exhibits  in  the  case. 

It  is  said  by  defendant  in  effect  that  while 
it  is  true  that  formerly  there  was  a  stone 
culvert  across  the  road  at  the  place  in  ques- 
tion, it  had  been  abandoned  before  the  time 
of  the  accident.  In  this  respect  defendant's 
evidence  tended  to  show  that  in  March,  1913, 
there  was  a  very  severe  freshet  in  that  vicin- 
ity, by  reason  of  which  the  culvert  failed 
to  carry  off  all  the  water  coming  down  in  the 
ditch  on  the  north  side  of  the  road,  and  the 
ditch  along  there  on  that  side  was  washed 
out  deeper,  so  that  the  bottom  of  it  opposite 
the  mouth  of  the  culvert  was  "two  or  three 
or  four  inches  below  the  bottom  of  the 
sluice;"  that  in  the  spring  of  that  year,  when 
repairing  the  highway  after  the  freshet,  the 
road  commissioner  of  the  town  caused  a 
fat  stone  to  be  placed  against  the  mouth  of 
the  culvert,  with  the  intention  of  abandoning 
the  culvert  and  having  the  ditch  remain  as 
it  then  was,  carrying  the  water  past  there 
and  further  down  on  that  gide  of  the  road; 
that  since  then  the  culvert  has  not  been  in 
UFe,  all  the  water  flowing  past  it  in  the  ditch. 
The  plaintiff's  evidence  tended  to  show  that 
after  the  freshet  and  after  the  repairs  on  the 
highway  had  been  made,  the  bottom  of  the 
ditch  there  was  about  even  in  height  with 
the  bottom  of  the  culvert,  and  so  remained 
to  the  time  of  the  accident;  that  the  flat 
stone  was  placed  only  "partially  across  the 
mouth  of  the  sluice,"  one  upper  comer  and 
one  lower  [335]  corner  of  the  mouth  being 
unobstructed;  that  something  like  two  or 
three  inches,  or  three  or  four  inches  of  the 
mouth  remained  uncovered,  and  some  of  the 
water  continued  to  go  through  the  sluice; 
and  that  this  is  the  way  the  culvert  was  and 
the  way  it  was  used  up  to  and  at  the  time 
in  question.  Defendant's  civil  engineer  and 
expert  witness,  H.  M.  Mcintosh,  testified  in 
direct  examination,  to  noticing  the  north  end 
of  what  had  been  a  culvert,  and  that  the 
stone  set  up  over  it  "would  evidently  stop 
the  main  flow,  but  it  was  not  water  tight  by 
any  means."  Tliere  was  no  evidence  that  the 
side  walls  of  the  culvert  had  been  taken  out, 
nor  that  the  open  space  between  them  had 
been  filled  up.  Assuming,  but  not  deciding, 
that  a  town  can  be  relieved  from  liability 
under  the  statute,  by  showing  an  abandon- 
ment of  a  culvert  by  merely  placing  a  stone 
or  something  else  over  the  mouth  of  it  to 
prevent  water  running  into  it,  and  causing 
the  water  to  flow  past  in  the  ditch  by  the 
side  of  the  road,  as  the  defendant's  evidence 
tended  to  show  was  done  in  this  instance, 
the  evidence  in  the  case  was  such  as  to  make 
the  question  of  absolute  abandonment,  even 
in  that  way,  one  of  fact  for  the  jury. 


It  appeared  that  at  the  time  of  the  freshet 
mentioned  above,  a  portion  of  the  highway 
beginning  at  the  westerly  wall  of  this  cul- 
vert and  extending  westerly  about  ten  feet, 
was  washed  out.  Some  of  the  water  came 
into  the  road  above  the  culvert,  and  some 
that  went  into  the  culvert  at  its  end,  passed 
through  the  west  wall  on  the  north  side  of 
the  traveled  part  of  the  highway,  leaving  the 
wall  there  as  before,  "and  tore  the  road  out 
just  below  the  sluice."  In  repairing  the  road 
later,  some  stone  and  dirt  were  put  into  this 
hole  so  made  in  the  road.  But  the  evidence 
tended  to  show  that,  notwithstanding  the 
repairs  so  made,  there  was  this  hole,  or  sud- 
den depression  (more  particularly  described 
above)  just  west  of  the  west  wall  of  the 
culvert,  through  which  was  the  north  wheel 
track,  as  teams  generally  went  in  passing 
over  the  road;  and  that  the  condition  of  the 
road  there  around  the  culvert  at  the  time  of 
the  accident,  was  as  it  had  been  right  along. 
In  fact  we  do  not  understand  that  the  exist- 
ence of  this  claimed  defect  was  seriously 
controverted,  though  the  extent  of  it  may 
have  been  questioned.  The  defendant's  posi- 
tion was  and  is  that  the  evidence  contained 
nothing  fairly  tending  to  show  that  the  fault 
in  the  surface  of  the  road,  whatever  it  was, 
was  the  cause  of  the  accident;  that  on  the 
contrary  the  real  tendency  of  the  evidence 
was  that  the  accident  was  caused  by  the  in- 
testate's [336]  driving  his  team  so  near  the 
left  hand  side  of  the  road  that  his  sled  struck 
the  bank  and  stopped  there,  throwing  him 
off  the  load  to  the  ground.  In  addition  to  the 
testimony  of  witnesses  Dumas  and  Hanks  that 
the  hayrack  hit  the  bank  on  the  near  side, 
was  testimony  given  by  one  Spencer,  who  as- 
sited  in  taking  the  intestate  home  after  his 
injury,  that  later  in  the  day  he  went  down 
to  the  place  of  the  accident  and  then  looked 
to  see  what  the  trouble  was;  that  the  tracks 
of  the  intestate's  sled  were  plain  to  be  seen 
— went  through  into  the  mud;  that  below  the 
culvert,  the  left-hand  track  was  from  ten 
inches  to  a  foot  outside  of  the  near  wheel 
track  in  the  road,  and  the  right-hand  (north) 
sled  track  was  nearly  in  the  middle  of  the 
road;  that  the  front  end  of  the  load  was 
drawn  against  the  bank  on  the  left-hand 
side. 

Dumas  was  the  only  witness,  in  fact  the 
only  person  then  alive,  who  had  personal 
knowledge  of  what  took  place  at  the  time 
and  place  in  question,  and  how.  In  view  of 
his  testimony  and  the  other  evidence  in  the 
case,  intelligent  and  fair-minded  men  might 
reasonably  differ  as  to  whether  the  real  cause 
of  the  accident  was  the  defective  condition 
of  the  highway,  or  the  hitting  of  the  hay- 
rack against  the  bank  on  the  left-hand  side 
of  the  road,  and  it  was  for  the  jury  to  deter- 
mine. Wood  V.  Central  Vermont  R.  Go.  89 
Vt.  321,  95  Atl.  641. 
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Involved  in  the  motion  for  a  verdict  was 
also  the  question  as  to  whether,  on  the  evi- 
dence, the  claimed  defect  in  the  highway  was 
within  the  approaches  to  the  culvert,  within, 
the  meaning  of  the  law.  The  same  question 
is  also  raised  by  exception  to  refusal  to  com- 
ply with  a  certain  request  to  charge.  It  is 
urged  that  there  was  no  evidence  in  the  case 
tending  to  show  that  the  culvert  was  ever 
anything  but  a  walled  and  covered  ditch  dug 
in  the  natural  ground  across  the  road,  nor 
that  the  surface  of  the  road  at  that  point 
was  ever  built  up  to  connect  with  the  struc- 
ture of  the  culvert.  We  may  assume  that  the 
general  features  of  the  culvert  when  originally 
built  were  as  stated  in  argument,  and  that 
the  surface  of  the  road  was  never  built  up 
to  connect  with  the  structure  of  the  culvert, 
and  yet  it  does  not  necessarily  follow  that  at 
the  time  in  question  the  hole  or  depression 
complained  of,  was  not  within  the  approach 
to  the  culvert,  within  the  meaning  of  the 
law.  This  culvert  was  built  at  a  place  where 
the  highway  runs  up  and  down  a  hill  of  more 
or  less  grade.  At  the  time  of  the  freshet 
mentioned,  the  road  [337]  was  washed  out 
on  the  north  side  of  the  center  of  the  traveled 
part,  from  the  west  wall  of  the  culvert  down 
for  some  distance  below  the  culvert.  The 
place  80  washed  out  needed  to  be  filled  up  to 
the  structure  of  the  culvert  in  order  to  make 
the  road  in  good  and  sufficient  condition  for 
travel  onto  and  off  the  culvert  on  that  side. 
The  evidence  tended  to  show  that,  though  the 
road  was  subsequently  repaired,  it  was  either 
done  in  a  way  to  leave  the  hole  or  depression 
still  there,  or  it  soon  afterwards  formed,  ren- 
dering the  condition  of  the  road  unsuitable 
for  travel,  and  so  it  remained  to  the  time 
in  question.  As  the  case  stood  upon  the  evi- 
dence, whether  this  defect  was  within  the 
approach,  was  a  question  of  fact  for  the  jury 
under  proper  instructions  from  the  court. 
Tinkham  v.  Stockbridge,  64  Vt.  480,  24  Atl. 
761.  See  also  Herrick  v.  Holland,  83  Vt.  502, 
77  Atl.  6.  The  motion  for  a  directed  verdict 
was  properly  overruled. 

Exception  was  taken  to  the  charge  in  sub- 
mitting to  the  jury  the  question  as  to  wheth- 
er the  culvert  was  one  which  the  town  was 
bond  to  keep  in  repair.  As  the  question 
was  presented  upon  the  evidence,  this  depend- 
ed upon  whether  there  had  been  an  entire 
abandonment  by  the  town,  of  the  use  of  the 
culvert  as  such,  and  this  we  have  above  held 
was  a  question  for  the  jury. 

Defendant  requested  the  court  to  charge 
the  jury  that  to  entitle  the  plaintiff  to  re- 
cover, they  must  be  satisfied  by  a  fair  balance 
of  the  evidence  that  the  proximate  cause  of 
the  intestate's  injury  was  a  defect  in  the 
culvert  itself,  which  allowed  the  water  to 
flood  the  highway  and  wash  it  out  after  the 
repairs  which  were  made  in  the   spring  of 


1913.  This  request  was  refused,  and  excep- 
tion saved.  The  same  question  is  raised  by 
exception  to  the  failure  to  charge.  In  ignor- 
ing this  request,  there  was  no  error.  It 
appeared  from  the  evidence  that  the  condition 
of  the  road  at  the  time  and  place  of  the 
accident,  was  just  as  it  had  been  ''right 
along" — for  a  long  time.  In  these  circum- 
stances, the  jury  might  well  find  that  the 
town  knew,  or  ought  to  have  known,  of  the 
defect  in  season  to  remedy  it,  whatever  it 
was  before  the  intestate  was  injured.  So^ 
regardless  of  the  cause  of  the  defect,  if  it  was 
within  the  approaches  of  the  culvert,  tht- 
town  was  in  duty  bound  to  remedy  it,  and 
not  doing  so,  liability  attaches  for  any  in- 
juries to  travelers  in  the  exercise  of  due- 
care,  proximately  caused  thereby.  Ozier  v. 
Hinesburgh,  44  Vt.  220;  Campbell  v.  Fair 
Haven,  54  Vt.  336;  Brown  v.  Mount  Holly,. 
69  Vt.  364,  38  Atl.  69. 

[338]  It  is  argued,  however,  that  the  plain- 
tiff's declaration  proceeds  upon  the  theory 
that  the  town  was  negligent  in  maintaining 
a  culvert  across  the  highway  in  question,  in- 
sufficient and  too  small  to  carry  away  the 
surface  waters  flowing  in  the  ditch  beside  the 
road,  and  that  another  theory  was  adopted 
in  the  trial  of  the  case.  The  first  count  of 
the  declaration  alleges  the  existence  of  the 
culvert  as  a  part  of  the  highway,  and  the 
duty  of  the  town  to  maintain  and  keep  it 
'in  good  and  sufficient  repair  for  the  safe 
passage  of  travelers"  etc.,  therean;  that  on 
the  day  named  "the  said  culvert  .  .  .  was 
not  in  good  and  sufficient  repair,  and  suitable 
for  the  safe  passage  thereon,  and  over  said 
culvert,  and  the  approaches  thereof,  by  trav- 
elers .  .  .  but  on  the  contrary  thereof 
.  .  .  the  said  culvert  and  the  approaches 
thereof  .  .  .  were  insufficient  and  out  of 
repair  and  unsafe  for  the  safe  passing  there- 
on of  travelers"     .     .  that  on  the  dav 

• 

named,  the  intestate  ''was  passing  along  and 
over  said  highway  and  said  culvert  on  a  load- 
ed sled  drawn  by  two  horses,  and  then  and 
there,  solely  by  reason  of  the  insufficiency  in- 
said  highway  and  said  culvert  and  the  ap- 
proaches thereof,  caused  by  the  stoppage  of 
the  opening  or  passageway  through  said  cul- 
vert,  for  water   to  flow   through   the  same- 
from  said  ditch  approaching  said  culvert  as 
aforesaid,  in  consequence  of  which  the  water 
in  said  ditch  was  thrown  through  a  part  of 
the  westerly  wall  of  said  culvert,  and  a  large 
hole  or  depression   in  the  traveled  part  of 
said  highway  adjacent  to  said  culvert  and 
in  the  westerly  approach  thereof  was  washed 
out"  etc.,  and  the  intestate,  without  any  fault 
or  negligence  on  his  part,  was  then  and  there 
violently  thrown,  etc.,  and   greatly  injured. 
The  second  count  is  not  materially  different. 
We  think  it  pretty  clear  that  the  declara- 
tion was  drawn  udObi  the  theorv  of  the  in- 
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sufficiency  and  want  of  repair  in  the  westerly 
approach  to  the  culvert,  in  that  a  large  hole 
or  depression  has  been  washed  out  there  in 
the  traveled  part  of  the  highway,  solely  by 
reason  of  which  insufficiency  and  want  of 
repair,  the  intestate,  a  traveler  on  the  high- 
way, was  injured.  The  record  fairly  shows 
that  this  was  the  understanding  of- the  court 
below,  and  its  rulings  were  made  accordingly. 
This  in  effect  disposes  of  all  the  questions 
presented  by  the  brief  of  the  exceptor. 
Judgment  affirmed. 

NOTE. 

AdmiMibility,  in  Action  for  Death  liy 
Wrongful  Act,  of  Mortality  Tables 
to  Sliow  Probable  Duration  of  Life. 

Introductory,  1021. 
<]}eneral  Rule,  1021. 

Applications  of  and  Exceptions  to  Rule,  1021. 
Preliminary  Proof,  1023. 
Evidence  Based  on  Mortality  Tables,  1023. 
Admissibility  to  Ascertain  Duration  of  Life 
of  Beneficiary,  1023. 


Introductory. 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  passing  on  the  admissibility 
of  mortality  tables,  in  an  action  for  death 
by  wrongful  act,  to  show  the  probable  dura- 
tion of  life  of  the  person  for  whose  death  the 
action  is  brought  or  of  a  beneficiary  of  the 
right  of  action.  The  earlier  cases  are  col- 
lected in  the  notes  to  Calvert  v.  Springfield 
Electric  Light,  etc.  Co.  12  Ann.  Gas.  423,  and 
Louisville,  etc.  R.  Co.  v.  Goodykooutz,  12 
Am.  St.  Rep.  371. 

General  Rule, 

The  recent  cases  are  in  accord  with  the 
-earlier  decisions  in  holding  that  as  a  general 
rule  mortality  tables  are  admissible  in  evi- 
dence in  an  action  for  death  by  wrongful  act 
to  show  the  probable  duration  of  the  life  of 
the  person  to  recover  for  whose  death  the 
action  is  brought.  Louisville,  etc.  R.  Co.  v. 
Holland,  173  Ala.  675,  55  So.  1001;  Louis- 
ville, etc.  R.  Co.  V.  Fleming,  194  Ala.  51,  69 
So.  125;  Standard  Oil  Co.  v.  Reagan,  15  Ga. 
App.  571,  84  S.  E.  69;  Cnkovch  v.  Success 
Min.  Co.  (Idaho)  166  Pac.  567;  Pittsburgh, 
etc.  R.  Co.  V.  Brown,  178  Ind.  11,  97  N.  E. 
145,  98  N.  E.  625;  Pittsburgh,  etc.  fe.  Co.  v. 
Rogers,  45  Ind.  App.  230,  87  N.  E.  28; 
Grafton  v.  Delano,  17$  la.  483,  154  N.  W. 
1009;  Southern  R.  Co.  v.  Adkins,  133  Kv. 
219,  117  S.  W.  321,  119  S.  W.  820;  Little 
V.  Bousfield,  165  Mich.  654,  131  N.  W.  63; 
:Davi8  V.  Springfield  Hospit<vl   (Mo.)    196  S. 


W.  104;  Speight  v.  Seaboard  Air  Line  Ry. 
Co.  161  N.  C.  80,  76  S.  E.  684;  Ruehl  v.  Lid- 
gerwood  Rural  Telephone  Co.  23  N.  D.  6, 
Ann.  Cas.  1914C  680,  135  N.  W.  793;  Huber 
V.  Texas,  etc.  R.  Co.  (Tex.)  113  S.  W.  984. 
See  also  Hackett  v.  Wisconsin  Cent.  R.  Co. 
141  Wis.  464,  124  N.  W.  1018;  Serdan  v. 
Falk    Co.    153   Wis.    169,    140   N.   W.    1035. 

Such  evidence,  however,  is  not  conclusive 
but  is  introduced,  together  with  the  other 
facts  in  the  case,  in  order  to  guide  the  jury 
in  fixing  the  amount  of  damages  for  the 
alleged  wrongful  act.  Secord  v.  John  Schroe- 
der  Lumber  Co.  160  Wis.  1,  150  N.  W.  971; 
Broz  V.  Omaha  Maternity,  etc.  Hospital 
Assoc.  96  Neb.  648,  148  N.  W.  575,  L.R.A. 
1915D  334. 

In  Collins  v.  Star  Paper  Mill  Co.  143  Mo. 
App.  333,  127  S.  W.  641,  it  was  held  that  if 
the  jury  found  that  the  person  whose  ex- 
pectancy was  the  subject  of  inquiry  was  a 
person  in  good  health  they  might  consider 
the  tables  as  conclusive  with  respect  to  his 
expectancy  of  life. 

i 

Applications  of  and  Exceptions  to  Rule, 

In  Mississippi  Cent.  R.  Co.  v.  Robinson, 
106  Miss.  896,  64  So.  838,  it  was  held  not  to 
be  error  to  admit  the  American  mortality 
tables.  The  court  said:  *'The  proof  shows 
that  the  deceased  was  fifty-two  years  of  age, 
a  carpenter  by  trade,  earning  as  much  as  $3 
a  day,  of  general  sound  health,  and  having 
only  the  physical  disability  of  deafness.  Ap- 
pellees, his  family,  were  shown  to  be  of  vari- 
ous ages,  from  children,  the  youngest  being 
eight  years  old,  to  his  widow,  who  was  forty- 
two  years  of  age.  The  jury  had  to  consider 
his  value  to  appellees.  His  life  expectancy 
was  pertinent.  The  court  did  not  err.  in  its 
ruling."  See  to  the  same  effect  Whaley  v. 
Vidal,  27  S.  D.  642,  132  N.  W.  248. 

It  was  contended  in  Peterson  v.  Brackey, 
143  la.  75,  119  N.  W.  967,  that  the  tables 
should  not  be  admitted  because  the  deceased 
was  a  drunkard  and  that  fact  brought  him 
without  the  list  of  selected  lives  tabulated. 
The  court,  however,  ruled  that  this  did  not 
make  the  tables  inadmissible  but  that  they 
should  be  considered  by  the  jury  together 
with  the  physical  condition,  habits  and  voca- 
tion of  the  deceased,  in  deciding  the  amount 
of  damages  recoverable. 

The  Carlisle  tables  are  admissible  in  evi- 
dence to  show  the  probable  duration  of  life, 
even  though  it  appears  that  health  of  the 
deceased  was  below  the  average  as  set  forth 
therein.  Deer  v.  Suckow,  60  Ind.  App.  277, 
110  N.  E.  700,  wherein  the  court  said :  "The 
court  refused  to  admit  in  evidence  the  Car- 
lisle table  of  mortality,  and  to  allow  proof 
irom  such  table  of  the  expectancy  of  life  of  a 
person  (A  the  age  of  decedent  at  the  time  oi. 
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the  accident,  and  stated  that  he  would  not 
allow  the  table  in  evidence  unless  plaintiff 
would  introduce  evidence  as  to  the  manner  of 
life  of  the  decedent  for  some  years  prior  to 
the  accident.  There  was  evidence  that  de- 
cedent was  in  good  health  at  the  time  of  the 
accident,  but  on  appellant's  objection  all  evi- 
dence going  to  show  what  decedent's  manner 
of  life,  his  habits  and  conduct  had  been  dur- 
ing the  past  few  years,  had  not  been  admitted. 
.  .  .  The  proper  procedure  seems  to  be  for 
the  court  to  admit  the  tables,  without  proof 
as  to  the  average  health  of  the  person  whose 
expectancy  is  to  be  shown,  or  even  if  the 
proof  shows  that  his  health  was  below  the 
average.  The  fact  that  one  is  shown  to  be 
in  poor  health  does  not  affect  the  admissi- 
bility of  the  tables,  but  goes  merely  to  its 
force  and  weight.  The  court  should  give  the 
jury  proper  instructions  as  to  the  effect  which 
it  may  give  to  such  tables,  and  should  admit 
any  evidence  tending  to  show  that  the  person 
was  not  an  average  person  of  the  class  con- 
templated in  the  tables."  See  also  the  re- 
ported case. 

In  Broz  v.  Omaha  Maternity,  etc.  Hospital 
Assoc.  96  Neb.  648,  148  N.  W.  576,  L.R.A. 
191 5 A  334,  it  was  contended  that  the  mental 
and  physical  condition  of  the  deceased  were 
such  as  to  render  mortality  tables  inadmissi- 
ble to  show  what  his  expectancy  of  life  would 
be,  since  the  tables  applied  only  to  persons 
of  good  health.  The  appellate  court,  however, 
held  the  tables  to  be  admissible,  saying:  "The 
first  assignment  of  error  is  directed  to  the  ad- 
mission in  evidence  of  standard  tables  of  ex- 
pectancy of  life.  On  this  point  defendant 
says:  'As  a  matter  of  fact  Broz  was  suffer- 
ing from  a  mental  disorder  of  such  a  nature 
that  he  could  never  fully  recover,  and  his 
chances  of  a  partial  recovery  were  none  too 
good.  The  probable  duration  of  the  life  of  a 
person  in  such  a  condition  is  very  uncertain 
and  cannot  be  shown  by  the  introduction  in 
evidence  of  the  ordinary  life  tables,  for  those 
tables  are  applicable  only  to  persons  in 
good  health.'  In  support  of  this  argument, 
Lincoln  v.  Smith,  28  Neb.  762,  and  Roose  v. 
Perkins,  9  Neb.  304,  are  cited.  The  question 
now  presented  was  not  involved  in  either  of 
those  cases.  While  good  health  was  shown, 
neither  opinion  contains  the  statement  that 
mortality  •  tables  are  inadmissible  in  absence 
of  proof  of  that  fact.  As  data  or  evidence, 
tending  to  show  expectancy  of  life,  mortality 
tables  are  not  conclusive.  .  .  .  They  are 
competent  evidence  to  aid  the  jury  or  court 
in  determining  the  probable  duration  of  life 
when  that  question  is  in  issue,  and  may 
properly  be  submitted  with  other  evidence, 
showing  health,  age,  existence  of  disease, 
physical  and  mental  condition,  vocation  or 
emplo3rment,  and  other  pertinent  facts.  As 
evid^ice,  the  effect  of  mortality  tables,  if  any, 


is  determinable  by  the  triers  of  fact.  .  .  - 
Proof  that  the  person  whose  expectancy  of 
life  is  under  consideration  conforms  to  the 
standards  of  health  and  vigor  adopted  in 
compiling  mortality  tables  is  not  essential  U> 
their  admissibility.  Evidence  of  disease  or  of 
ill  health  or  of  hazardous  employment  may 
impair  or  destroy  the  probative  effect  of 
tables  of  expectancy  of  life,  but  it  does  not^ 
make  them  inadmissible." 

It  has  been  held  not  to  be  error  to  admit, 
mortality  tables  even  though  it  was  shown, 
that  the  person  whose  expectancy  was  in 
issue  was  suffering  from  heart  trouble  at  the 
time  of  his  death.  Moses  v.  Mathews,  95 
Neb.  672,  Ann.  Cas.  1915A  698,  146  N.  W. 
920. 

However,  in  Mississippi  Cotton  Oil  Co.  v. 
Smith,  95  Miss.  528,  48  So.  735,  mortality^ 
tables  were  held  to  be  inadmissible,  in  an 
action  for  death  by  wrongful  act,  to  show  the 
probable  duration  of  life,  where  it  appeared 
that  plaintiff's  intestate  was  asthmatic,  it 
being  the  opinion  of  the  court  that  he  was 
not  in  the  class  of  a  sound  and  healthy  per- 
son.   Compare  the  reported  case. 

To  render  mortality  tables  admissible  the 
exact  age  of  the  person  whose  expectancy  is 
involved  need  not  be  shown.  The  approxi- 
mate age  will  suffice.  Murray  v.  Omaha 
Transfer  Co.  95  Neb.  175,  145  N.  W.  360, 
wherein  it  was  said:  "Was  that  part  of  tlie 
Carlisle  table  showing  the  expectancy  of  life 
at  the  age  of  fifty  erroneously  admitted  in 
evidence?  The  affirmative  of  this  question  is 
argued  by  defendant,  and  reference  is  made 
to  the  following  testimony  of  a  physician  in 
regard  to  the  age  of  Miller  at  the  time  of  his 
death:  'In  my  opinion,  he  was  in  the  neigh- 
borhood of  fifty  years  of  age.  I  do  not  think 
he  could  have  been  over  fifty-five  years.*  It 
is  insisted  that  the  ruling  in  regard  to  the 
Carlisle  table  took  from  the  jury  the  ques- 
tion of  Miller's  age  and  arbitrarily  fixed  it 
at  fifty  years,  while  the  evidence  was  that 
he  was  about  fifty,  and  not  more  than  fifty- 
five.  This  testimony  is  merely  the  opinion  of 
a  physician  who  did  not  know  the  age  of 
decedent.  Defendant  offered  no  proof  on  that 
issue,  but  there  is  uncontradicted,  direct 
evidence  that  Miller  was  fifty  at  the  time 
of  his  death.  Plaintiff  asserted  .  that  this 
was  his  age,  and  had  a  right  to  prove  his 
expectancy  on  that  basis." 

The  American  experience  table  of  mortal- 
ity is  competent  evidence  as  to  the  probable 
duration  of  the  life  of  a  person  engaged  in  a 
dangerous  occupation.  Culp  v.  Virginia  R. 
Co.  77  W.  Va.  125,  87  S.  E.  187,  wherein  it 
was  said:  "Another  point  is,  that  deceased, 
being  a  freight  train  conductor,  was  not 
shown  to  be  of  that  class  whose  lives  were 
tabulated  in  the  table  offered  in  evidence. 
We  do  not  think  that  because  deceased  was- 
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then  employed  in  a  dangerous  occupation  he 
was  not  of  the  class  of  persons  covered  by  the 
mortality  table.  His  age,  as  proven,  was 
thirty -nine  years,  and  his  life  expectancy, 
according  to  the  table  offered  in  evidence,  was 
twenty-eight  and  nine-tenths  years.  It  can- 
not be  assumed  that  the  deceased  would  al- 
ways remain  in  his  hazardous  employment, 
and  be  denied  insurance  on  that  ground.  He 
was  privileged  at  any  time  to  quit  his  em- 
ployment and  to  take  other  employment 
equally  as  remunerative,  or  to  be  promoted 
to  the  position  of  a  passenger  conductor, 
when,  according  to  the  evidence,  he  would  be 
then  insurable  in  the  witness'  insurance  com- 
pany." 

So  in  San  Bois  Coal  Co.  v.  Resetz,  43  Okla. 
384,  143  Pac.  46,  the  court  in  passing  on  the 
same  question  said:  "It  is  contended  that 
there  is  no  evidence  of  the  life  expectancy  of 
deceased,  and  that  the  verdict  of  $15,000  is 
excessive.  Deceased  left  a  widow  and  six 
children.  This  recovery  is  for  them  all. 
«pe  was  a  man  forty-three'  years  old,  and  al- 
though but  a  common  laborer  when  not  a 
shot  firer,  he  earned  as  high  as  $10.40  a  day. 
He  was  sound  of  body  and  mind,  so  far  as 
the  record  discloses,  and  he  worked  all  the 
time.  All  his  earnings  went  to  support  his 
family.  To  be  sure,  no  precise  expectancy 
was  proved.  The  mortality  tables  introduced 
in  evidence  to  prove  that  fact  did  not  apply 
to  men  in  his  occupation.  But  that  does  not 
mean  that  they  were  not  admissible  in  evi- 
dence and  had  no  probative  force.  They  did, 
and  tended  to  prove  such  expectancy,  and 
were  entitled  to  go  to  the  jury,  along  with 
the  other  evidence,  for  what  they  were 
worth." 

Preliminary  Proof. 

In  Winn  v.  Cleveland,  etc.  R.  Co.  239  111. 
132,  87  N.  E.  954,  it  was  held  that  the  Wig- 
glesworth  tables  showing  the  expectancy  of 
life  weire  admissible  in  evidence  without  any 
preliminary  proof  of  their  authenticity.  The 
same  view  was  taken  in  Whaley  v.  Vidal, 
27  S.  D.  642,  132  N.  W.  248,  wherein  it  was 
held  that  it  was  not  error  to  admit  the 
American  tables  of  mortality  without  a 
foundation  for  their  introduction. 

It  was  contended  in  Gulp  v.  Virginia  R.  Co. 
77  W.  Va.  126,  87  S.  E.  187,  that  it  was 
improper  to  admit  the  American  experience 
table  of  mortality  because  the  witness  was 
unable  to  prove  tliat  the  table  was  standard. 
The  court,  however,  said :  "In  our  opinion  the 


point  of  error  lacks  merit.  This  table  was 
offered  of  course  to  show  the  life  expectancy 
of  the  deceased  as  to  aid  the  jury  in  arriving 
at  the  amount  of  damages.  While  the  authori- 
ties say  such  tables  are  not  conclusive  evi- 
dence, they  are  nevertheless  the  best  evidence 
that  can  be  procured  on  the  subject,  and  are 
proper  to  go  to  the  jury  in  cases  of  this  char- 
acter in  aid  of  their  verdict  on  the  quantum 
of  damages.  The  evidence  of  the  witness 
Xames  tends  to  show  that  the  table  offered 
was  what  is  called  the  American  experience 
table  of  mortality,  as  used  by  all  insurance 
companies,  and  the  same  that  was  in  use 
by  the  Mutual  Benefit  Life  Insurance  Com- 
pany, of  which  he  was  agent.  Defendant's 
counsel  do  not  deny  that  standard  tables  of 
mortality  are  proper  evidence  in  such  cases. 
That  this  table  may  not  have  been  more  dis- 
tinctly shown  to  be  one  of  the  standard  ta- 
bles, we  think  it  is  nevertheless  admissible, 
any  lack  of  full  proof  on  the  question  going 
to  its  probative  value,  which  the  jury  would 
consider,  rather  than  to  its  total  inadmissi- 
bility.' 


» 


Evidence  Based  on  Mortality  Tables, 

In  Missouri,  etc.  R.  Co.  v.  Johnson  (Tex.) 
193  S.  W.  728,  the  evidence  of  a  witness, 
based  on  the  American  life  insurance  table 
of  mortality,  was  held  to  have  been  properly 
admitted  when  it  was  shown  that  the  witness 
as  an  agent  of  an  insurance  company  was 
familiar  with  the  tables  and  that  he  had 
been  in  the  insurance  business  for  six  or 
seven  years. 

Admissibility   to   Ascertain   Duration  of 
Life  of  Beneficiary, 

'  In  Oilman  v.  C.  W.  Dart  Hardware  Co.  42 
Mont.  96,  111  Pac.  550,  the  plaintiff  brought 
an  action  for  the  death  by  wrongful  act  of  his 
son,  a  minor.  It  was  held  that  mortality 
tables  were  properly  introduced  to  show  the 
father's  expectancy  of  life.  The  court  ap- 
proving an  instruction  as  follows:  "You  are 
instructed  that  if  you  find  for  the  plaintiff, 
then,  in  fixing  the  amount  of  his  damages,  you 
may  base  your  calculations  upon  the  period 
of  the  probable  life  of  the  father,  as  shown 
by  the  evidence;  and  testimony  as  to  the  ex- 
pectancy of  life  of  the  deceased  is  proper 
only  for  the  purposes  of  showing  that  he 
probably  would  have .  outlived  his  father." 
See  also  Louisville,  etc.  R.  Co.  v.  Thomas, 
170  Ky.  145,  185- S.  W..840, 
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NEW  ET  AI.. 

United  States  Supreme  Court — March  19, 

1917. 

JS43   U.   8.  332;  37  S.   Ct,  298. 


Xabor  Laws  —  ResulAtlon  of  Wages  of 
Employees  of  Carriers  —  Validity. 

Congress,  confronted  with  the  imminent 
interruption  of  interstate  commerce  by  a 
threatened  general  strike  of  railway  em- 
ployees, the  outcome  of  a  dispute  over  a  wago 
standard,  can,  in  the  exercise  of  its  power 
over  commerce,  fix  such  a  permanent  stand- 
ard working  day  for  employees  engaged  in 
the  operation  of  trains  upon  interstate  rail- 
way carriers,  and  make  such  a  temporary 
wafife  regulation,  as  is  done  by  the  Act  of 
September  3,  5,  1916  (39  Stat.  L.  721,  c. 
438,  Fed.  St.  Ann.  Pamph.  Supp.  No.  8, 
p.  139 ) ,  which  establishes  a  permanent  eight- 
hour  standard  for  a  day's  work  by  such 
employees,  creates  a  commission  to  observe 
during  a  period  of  not  less  than  six  nor  more 
than  nine  months  the  operation  and  effect  of 
such  standard  workday  and  to  report  its 
findings  to  the  President  and  Congress  with- 
in thirty  days  thereafter,  and  forbids  the 
carriers,  pending  such  report,  and  for  a  pe- 
riod of  thirty  days  thereafter,  to  pay  such 
•employees  for  eight  hours'  work  a  wage  less 
than  the  existing  standard  day's  wage,  with 
pro  rata  pay  for  all  necessary  overtime. 

[See  note  at  end  of  this  case.] 


The  exemption  of  railways  independently 
owned  and  operated,  not  exceeding  100  miles 
in  length,  electric  street  railways  and  electric 
interurban  railways,  from  the  operation  of 
the  provisions  of  the  Act  of  September  3,  5, 
1916  (39  Stat.  L.  721,  c.  436,  Fed.  St. 
Ann.  Pamph.  Supp.  No.  8,  p.  139),  fixing  a 
permanent  eight-hour  standard  working  day 
for  employees  engaged  in  the  operation  of 
trains  upon  interstate  railway  carriers,  and 
temporarily  regulating  the  wages  of  such 
employees,  does  not  invalidate  the  act  aa 
denying  the  equal  protection  of  the  laws. 

[See  note  at  end  of  this  case.] 

Same. 

Singling  out  employees  engaged  in  the 
movement  of  trains,  as  is  done  by  the  Act 
of  September  3,  5,  1916  (39  Stat.  L.  721, 
c.  436,  Fed.  St.  Ann.  Pamph.  Supp.  No.  8, 
p.  139 ) ,  fixing  a  permanent  eight-hour  stand- 
ard workinjr  day  for  such  employeces  of  in- 
terstate railway  carriers,  and  temporarily 
regulating  their  wages,  does  not  render  the 
statute  invalid  as  denying  the  equal  protec- 
tion of  the  laws,  where  such  employees  were 
those  concerning  whom  alone  a  dispute  as  to 
wages  existed,  out  of  which  arose  the  threat 
of  the  interruption  of  interstate  commerce  by 
a  strike,  to  prevent  which  the  statute  was 
enacted. 

[See  note  At  end  of  this  case.] 


Same. 

Interstate  railway  carriers  are  not  denied 
the  due  process  of  law  guaranteed  by  U.  S. 
Const.  5th  Amend.  (9  Fed.  St.  Ann.  288)  by 
the  provisions  of  the  Act  of  September  3,  5, 
1916  (39  Stat.  L.  721,  c.  430,  Fed.  St. 
Ann.  Pamph.  Supp.  No.  8,  p.  139),  fixing  a 
permanent  eight-hour  standard  workday  for 
employees  engaged  in  the  operation  of  trains 
upon  such  railways,  creating  a  commission 
to  observe  during  a  period  of  not  less  than 
six  nor  more  than  nine  months  the  opera- 
tion and  effect  of  such  standard  workday 
and  to  report  its  findings  to  the  President 
and  Congress  within  thirty  days  thereafter, 
and  forbidding  the  carriers,  pending  such 
report,  and  for  a  period  of  thirty  days 
thereafter,  to  pay  such  employees  for  eight 
hours'  work  a  wage  less  than  the  existing 
standard  day's  wage,  with  pro  rata  pay  for 
all  necessary  overtime. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Western  District  of  Missouri. 

Action  by  Alexander  New  et  al.,  Receivers 
of  Missouri,  Oklahoma  and  Gulf  Railway 
Company,  plaintiffs,  against  Francis  M.  Wil- 
son, United  States  Attorney  for  Western  Dis- 
trict of  Missouri,  defendant.  Judgment  for 
plaintMfs.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

Solicitor  Oener^  Davis,  Frank  Hagerma^, 
E,  Marvin  Vndcrtcood  and  Attorney  General 
Gregory  for  appellant. 

Walker  D,  Mines,  John  G.  Johnson  and 
Arthur  Miller  for  appellees. 

.  [340]  White,  C.  J. — Was  there  power  in 
Congress  under  the  circumstances  existing  to 
deal  with  the  hours  of  work  and  wages  of  rail- 
road employees  engaged  in  interstate  com- 
merce, is  the  principal  question  here  to  be 
considered.  Its  solution  as  well  as  that  of 
other  questions  which  also  arise  will  be  clari- 
fied by  a  brief  statement  of  the  conditions 
out  of  which  the  controversy  arose. 

Two  systems  controlled  in  March,  1916, 
concerning  wages  of  railroad  employees;  one, 
an  eight-hour  standard  of  work  and  wages 
with  additional  pay  for  overtime,  governing 
on  about  fifteen  per  cent  of  the  railroads;  the 
other,  a  stated  mileage  task  of  100  miles  to  be 
performed  during  ten  hours  with  extra  pay 
for  any  excess,  in  force  on  about  eighty-firo 
per  cent  of  the  roads.  The  organiutions 
representing  the  employees  of  the  railroads 
in  that  month  made  a  formal  demand  on  the 
employers  that  as  "to  all  engaged  in  the  move- 
ment of  trains  except  passenger  trains  the 
100-mile  task  be  fixed  for  eight  hours,  pro- 
vided that  it  was  not  so  done  as  to  lower 
wages  and  provided  that  an  extra  allowance 
for  overtime  calculated  by  the  minute  at  one 
and  one-half  times  the  rate  of  the  regular 
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f341]  hours  service  be  established.  The  de- 
mand made  this  standard  obligatory  on  the 
railroads  but  optional  on  the  employees,  as 
It  left  the  right  to  the  employees  to  retain 
their  existing  system  on  any  particular  road 
if  they  elected  to  do  so.  The  terms  of  tho 
demand  were  as  follows,  except  the  one  which 
reserved  the  option  which  is  in  the  margin,  1 
and  others  making  Article  1  applicable  to 
yard  and  switching  and  hostling  service. 

"Article  1  (a)  In  all  road  service  100  miles 
or  less,  eight  hours  or  less  will  constitute 
a  day,  except  in  passenger  service.  Miles  in 
excess  of  100  will  be  paid  for  at  the  same 
rate  per  mile. 

"(b)  On  runs  of  100  miles  or  leas  overtime 
will  begin  at  the  expiration  of  eight  hours. 

"(c)  On  runs  of  over  100  miles  overtime 
will  begin  when  the  time  on  duty  exceeds  the 
miles  run  divided  by  12^  miles  per  hour. 

"(d)  All  overtime  to  be  computed  on  the 
minute  basis  and  paid  for  at  time  and  one- 
half  times  the  pro  rata  rate. 

"(e)  No  one  shall  receive  less  for  eight 
hours  or  100  miles  than  they  now  receive  for 
a  minimum  day  or  100  miles  for  the  class  of 
engine  used  or  for  service  performed. 

"(f)  Time  will  be  computed  continuously 
from  time  required  for  duty  until  release 
from  duty  and  responsibility  at  end  of  day 
or  run.*' 

[342]  The  employers  refused  the  demand 
and  the  employees  through  their  organizations 
by  concert  of  action  took  the  steps  to  call  a 
general  strike  of  all  railroad  employees 
throughout  the  whole  country. 

The  President  of  the  United  States  invited 
a  conference  between  the  parties.  He  pro- 
posed arbitration.  The  employers  agreed  to 
it  and  the  employees  rejected  it.  The  Presi- 
dent then  suggested  the  eight-hour  standard 
of  work  and  wages.  The  employers  rejected 
this  and  the  employees  accepted  it.  Before 
the  disagreement  was  resolved  the  representa- 
tives of  the  employees  abruptly  called  a  gen- 
eral strike  throughout  the  whole  country 
fixed  for  an  early  day.  The  President,  stat- 
ing his  efforts  to  relieve  the  situation  and 
pointing  out  that  no  resources  at  law  were 
at  his  disposal  for  compulsory  arbitration,  to 
save  the  commercial  disaster,  the  property 
injury  and  the  personal  suffering  of  all,  not 
to  say  starvation,  which  would  be  brought 
to  many  among  the  vast  body  of  the  people 
if  the  strike  was  not  prevented,  asked  Con- 
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gress,  first,  that  the  eight-hour  standard  of 
work  and  wages  be  fixed  by  law^  and  second, 
that  an  official  body  be  created  to  observe 
during  a  reasonable  time  the  operation  of  the 
legislation  and  that  an  explicit  assurance  be 
given  that  if  the  result  of  such  observation 
established  such  an  increased  cost  to  the  em- 
ployers as  Justified  an  increased  rate,  the 
power  would  be  given  to  the  Interstaite  Com- 
merce Commission  to  authorize  It.  Congress 
responded  by  enacting  the  statute  whose  va- 
lidity as  we  have  said  we  are  called  upon 
to  consider.  Act  of  September  3,  6,  1916, 
30  Stat.  721,  c.  436  (Fled.  St.  Ann.  Pamph. 
Silpp.  No.  8,  p.  139).  The  dtity  to  do  so 
arises  from  the  fact  that  the  employers,  un- 
willing to  accept  the  act  and  challenging  the 
constitutional  power  of  Congress  to  enact  it, 
began  this  typical  suit  against  the  officers  of 
certain  labor  unions  and  the  United  States 
District  Attorney  to  enjoin  the  enforcement 
of  the  statute.  The  law  was  made  to  take 
effect  only  on  the  first  of  January,  1917. 
To  expedite  the  [343}  fhial  decision  before 
that  date,  the  representatives  of  the  labor 
unions  were  dropped  out,  agreements  essen^ 
tial  to  hasten  were  made  and  it  was  stipu- 
lated that  pending  the  final  disposition  of  the 
cause  the  carriers  would  keep  accounts  of  the 
wages  which  would  have  been  earned  if  the 
statute  was  enforced  so  as  to  enable  their 
payment  if  the  law  was  finally  upheld.  Stat- 
ing its  desire  to  co-operate  with  the  parties 
in  their  purpose  to  expedite  the  cause,  the 
court  below,  briefiy  announcing  that  it  was  of 
opinion  that  (Congress  had  no  constitutio.nal 
power  to  enact  the  statute,  enjoined  its  en- 
forcement and  as  the  result  of  the  direct 
appeal  which  followed  we  come,  after  elab- 
orate oral  and  printed  arguments,  to  dispose 
of  the  controversy. 

All  the  propositions  relied  upon  and  argu- 
ments advanced  ultimately  come  to  two  ques- 
tions: First,  the  entire  want  of  constitution- 
al power  to  deal  with  the  subjects  embraced 
by  the  statute,  and  second,  such  abuse  ,of  the 
power  if  possessed  as  r«idered  its  exercise 
unconstitutional.  We  will  consider  these 
subjects  under  distinct  propositions  sepa- 
rately. 

I.  Hie  entire  want  of  constitutional  potcer 
to  deal  with  the  iuhjects  embraced  hy  the 
statute. 

To  dispose  of  the  contentions  under  this 
heading  calls  at  once  for  a  consideration  of 


t" Article  4.  Any  rates  of  pay,  including 
excess  mileage  or  arbitrary  differentials  that 
are  higher,  or  any  rules  or  conditions  of  em- 
ploymenta  contained  in  individual  schednlea 
m  effect  January  1.  1916,  that  are  more 
favorable  to  the  employees,  shall  not  be  modi- 
fied or  affected  by  any  settlement  reached  in 
connection  with  these  proposals.  The  gen- 
eral committee  representing  the  employees 
on  each  railroad  will  determine  which  is  pref- 
Ann.  Cas.  1918A— 63. 


arable  and  advise  the  officers  of  their  com- 
pany. Nothing  in  the  settlement  that  may  be 
reached  on  the  above  submitted  articles  is  to 
be  construed  to  deprive  the  employees  on  any 
railroad  from  letaining  their  present  rules 
and  accepting  any  rates  that  may  be  agreed 
upon  or  retaining  their  present  rates  and 
accepting  any  rules  that  may  be  agreed 
upon." 
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the  statute  and  we  reproduce  its  title  and 
text  so  far  as  is  material, 

"An  Act  To  establish  an  eight-hour  day 
for  employees  of  carriers  engaged  in  inter- 
state and  foreign  commercei  and  for  other 
purposes. 

"Be  it  enacted  by  the  Senate  and  Uoute  of 
Representaiii^s  of  the  United  States  of 
America  in  Conffresa  aeaembted,  That  begin- 
ning January  first,  nineteen  hundred  and 
seventeen,  eight  hours  shall,  in  contracts  for 
labor  and  service,  be  deemed  a  day's  work 
and  the  measure  or  standard  of  a  day's  work 
for  the  purpose  of  reckoning  the  compensa- 
tion for  services  of  all  employees  who  are 
now  or  may  hereafter  be  employed  by  any 
common  carrier  by  railroad,  except  [344]  rail- 
roads independently  owned  and  operated  not 
exceeding  one  hundred  miles  in  length,  elec- 
tric street  railroads,  and  electric  interurban 
railroads,  which  is  subject  to  the  provisions 
of  th^  Act  of  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  entitled  'An  Act  to 
regulate  commerce,'  as  amended,  and  who 
are  now  or  may  hereafter  be  actually  en- 
gaged in  any  capacity  in  the  operation  of 
trains  used  for  the  transportation  of  persons 
or  property  on  railroads,  except  railroads  in- 
dependently owned  and  operated  not  exceed- 
ing one  hundred  miles  in  length,  electric 
street  railroads,  and  electric  interurban  rail- 
roads, 

''Sec.  2.  That  the  President  shall  appoint 
a  commission  of  three,  which  shall  observe 
the  operation  and  effects  of  the  institution  of 
the  eight-hour  standard  workday  as  above 
defined  and  the  facts  and  conditions  affecting 
the  relations  between  such  common  carriers 
and  employees  during  a  period  of  not  less 
than  six  months  nor  more  than  nine  months, 
in  the  discretion  of  the  commissions,  and 
within  thirty  days  thereafter  such  commis- 
sion shall  report  its  findings  to  the  President 
and  Congress;     .    .    . 

"Sec.  3.  That  pending  the  report  of  the 
commission  herein  provided  for  and  for  a 
period  of  thirty  days  thereafter  the  compen- 
Bation  of  railway  employees  subject  to  this 
Act  for  a  standard  eight-hour  workday  shall 
not  be  reduced  below  the  present  standard 
day's  wage,  and  for  all  necessary  time  in 
excess  of  eight  hours  such  employees  shall 
be  paid  at  a  rate  not  less  than  the  pro 
rata  rate  for  such  standard  eight-hour  work- 
dav. 

"Sec.  4.  That  any  person  violating  any 
provision  of  this  Act  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be 
fined  not  less  than  $100  and  not  more  than 
$1,000,  or  imprisoned  not  to  exceed  one  rear, 
or   both." 

There  must  be  knowledge  of  the  power 
exerted  before  determining  whether  as  exer- 
cised it  was  constitutional  and  we  must  hence 


settle  a  dispute  on  that  question  before  goin^ 
further.  Only  an  eight-hour  standard  for 
work  [345]  and  wages  was  provided,  is  the 
contention  on  the  one  side,  and  in  substance 
only  a  scale  of  wages  was  provided,  is  the 
argument  on  the  other.  We  are  of  the  opin- 
ion that  both  are  right  and  in  a  sense  both 
wrong  in  so  far  as  it  is  assumed  that  the  one 
excludes  the  other.  The  provision  of  section 
one  that  "eight  hours  shall  ...  be  deemed 
a  day's  work  and  the  measure  or  standard  of 
a  day's  work,"  leaves  no  doubt  about  the 
first  proposition.  As  to  the  second,  this  is 
equally  true  because  of  the  provision  of  sec- 
tion three  forbidding  any  lowering  of  wagea 
as  a  result  of  applying  the  eight-hour  stand- 
ard established  by  section  one  during  the 
limited  period  prescribed  in  section  two. 
Both  provisions  are  equally  mandatory.  If 
it  be  said  that  the  second,  the  depriving  of 
all  power  to  change  the  wages  during  the 
fixed  period,  is  but  ancillary  to  the  first 
command,  the  standard  of  eight  hours,  that 
would  not  make  the  prohibition  as  to  any 
change  of  wages  any  the  less  a  fixing  of 
wages.  It  certainly  would  not  change  the 
question  of  power  unless  it  could  be  assumed 
that  the  legislative  power  to  fix  one  thing, 
the  standard  of  hours,  could  be  enforced  by 
exerting  the  power  to  do  another,  fix  the 
wages,  although  there  was  no  legislative  au- 
tliority  to  exert  the  latter  power.  The  doing 
of  one  thing  which  is  authorized  cannot  be 
made  the  source  of  an  authority  to  do  another 
thing  which  there  is  no  power  to  do.  If  to 
deprive  employer  and  employee  of  the  right 
to  contract  for  wages  and  to  provide  that  a 
particular  rate  of  wages  shall  be  paid  for  a 
specified  time  is  not  a  fixing  of  wages,  it  is 
difficult  to  see  what  would  be. 

However,  there  is  this  very  broad  difference 
between  the  two  powders  exerted.     The  first, 
the  eight-hour  standard,  is  permanently  fixed. 
The  second,  the  fixing  of  the  wage  standard 
resulting  from  the  prohibition  against  pay- 
ing lower  wages,  is  expressly  limited  to  the 
time  specified  in  section  two.     It  is,  there- 
fore, not  permanent  but  temporary,  leaving 
the    employers    and    employees    free    as    to 
[346]  the  subject  of  wages  to  govern  theii 
relations  by  their  own  agreements  after  the 
specified  time.     Concretely  stated,  therefore, 
the    question    is    this:    Did    Congress    have 
power  under  the  circumstances  stated,  that 
is,  in  dealing  with  the  dispute  between  the 
employers  and  employees  as  to  wages,  to  pro- 
vide a   permanent  eight-hour  standard   and 
to  create   by   legislative   action  a  standard 
of  wages  to  be  operative  upon  the  employers 
and  employees  for  such  reasonable  time  as 
it  deemed  necessary  to  afford  an  opportunity 
for  the  meeting  of  the  minds  of  employers 
and  employees  on  the  subject  of  wages?    Or, 
in  other  words,  did  it  have  the  power  in  order 
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to  prevent  the  interruption  of  interstate  com- 
merce to  exert  its  will  to  supply  the  absence 
of  a  wage  scale  resulting  from  the  disagree- 
inent  as  to  wagee  between  the  employers  and 
employees  and  to  make  its  will  on  that  sub- 
ject controlling  for  the  limited  period  pro- 
vided fort 

» 

Coming  to  the  general  considerations  by 
which  bot.'i  subjects  must  be  controlled,  to 
simplify  the  analysis  for  the  purpose  of  con- 
sidering the  question  of  inherent  power,  we 
put  the  question  as  to  the  eight-hour  stand- 
ard entirely  out  of  view  on  the  ground  that 
the  authority  to  permanently  establish  it  is 
so  clearly  suf^teined  as  to  render  the  subject 
not  disputable.  > 

That  common  carriers  by  rail  in  interstate 
commerce  are  within  the  legislative  power  of 
Congress  to  regulate  commerce  is  not  subject 
to  dispute.  <  It  is  equally  certain  that  where 
a  particular  subject  is  within  such  author- 
ity the  extent  of  regulation  depends  on  the 
nature  and  character  of  the  subject  and  what 
is  appropriate  to  its  regulation.^  The  pow- 
ers possessed  by  government  to  deal  with 
[347]  a  subject  are  neither  inordinately  en- 
larged or  greatly  dwarfed  because  the  power 
to  regulate  interstate  commerce  applies. 
Hi  is  is  illustrated  by  the  difference  between 
the  much  greater  power  of  regulation  which 
may  be  exerted  as  to  liquor  and  that  which 
may  be  exercised  as  to  flour,  dry-goods  and 
other  commodities.  It  is  shown  by  the  settled 
doctrine  sustaining  the  right  by  regulation 
absolutely  to  prohibit  lottery  tickets  and  by 
the  obvious  consideration  that  such  right  to 
prohibit  could  not  be  applied  to  pig  iron, 
steel  rails,  or  most  of  the  vast  body  of  com- 
modities. 

What  was  the  extent  of  the  power  therefore 
of  Congress  to  regulate  considering  the  scope 
of  regulation  which  government  had  the  right 
to  exert  with  reference  to  interstate  commerce 
carriers  when  it  came  to  exercise  its  legisla- 
tive authority  to  regulate  commerce?  is  the 
matter  to  be  decided.  Tliat  the  business  of 
common  carrier  by  rail  is  in  a  sense  a  public 
business  because  of  the  interest  of  society  in 
the  continued  operation  and  rightful  conduct 
of  such  business  and  that  the  public  interest 
begets  a  public  right  of  regulation  to  the 
full  -  extent  necessary  to  secure  and  protect 
it,  is  settled  by  so  many,  decisions,  state  and 
federal,  and  is  illustrated  by  such  a  continu- 
ous exertion  of  state  and  federal  legislative 
power  as  to  leave  no  room  for  question  on  the 
subject.    It  is  also  equally  true  that  as  the 
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right  to  fix  by  agreomeut  between  the  carrier 
and  its  employees  a  standard  of  wages  to 
control  their  relations  is  primarily  private, 
the  establishment  and  giving  effect  to  such 
agreed  on  standard  is  not  subject  to  be  con- 
trolled or  prevented  by  public  authority. 
But  taking  all  these  propositions  as  undoubt- 
ed, if  the  situation  which  we  have  described 
and  with  which  the  act  of  Congress  dealt  be 
taken  into  view,  that  is,  the  dispute  between 
the  employers  and  employees  as  to  a  stand- 
ard of  wages,  their  failure  to  agree,  the  re- 
sulting absence  of  such  standard,  the  entire 
interruptfon  of  interstate  commerce  which 
was  threatened,  [S48]  and  the  infinite  injury 
to  the  public  interest  which  was  imminent, 
it  would  seem  inevitably  to  result  that  the 
power  to  regulate  necessarily  obtained  and 
was  subject  to  be  applied  to  the  extent  neces- 
sary to  provide  a  remedy  for  the  situation, 
Which  included  the  power  to  deal  with  the 
dispute,  to  provide  by  appropriate  action  for 
a  standard  of  wages  to  fill  the  want  of  one 
caused  by  the  failure  to  exert  the  private 
right  on  the  subject  and  to  give  effect  by 
appropriate  legislation  to  the  regulations 
thus  adopted.  This  must  be  unless  it  can  be 
said  that  the  right  to  so  regulate  as  to  save 
and  protect  the  public  interest  did  not  apply 
to  a  case  where  the  destruction  of  the  public 
right  was  imminent  as  the  result  of  a  dis- 
pute between  the  parties  and  their  consequent 
failure  t*  establish  by  private  agreement  the 
standard  of  wages  which  was  essential;  in 
other  words  that  the  existence  of  the  public 
right  and  the  public  power  to  preserve  it  was 
wholly  under  the  control  of  the  private  right 
to  establish  a  standard  by  agreement.  Nor 
is  it  an  answer  to  this  view  to  suggest  that 
the  situation  was  one  of  emergency  and  that 
emergency  cannot  be  made  the  source  of 
power.  Ex  p.  Milligan,  4  Wall.  2,  18  U.  S. 
(L.  ed.)  281.  The  proposition  begs  the  ques- 
tion, since  although  an  emergency  may  not 
call  into  life  a  power  which  has  never  lived, 
nevertheless  emergency  may  afford  a  reason 
for  the  exertion  of  a  living  power  already 
enjoyed.  If  acts  which,  if  done,  would  in- 
terrupt, if  not  destroy,  interstate  commerce 
may  be  by  anticipation  legislatively  pre- 
vented, by  the  same  token  the  power  to  regu- 
late may  be  exercised  to  guard  against  the 
cessation  of  interstate  commerce  threatened 
by  a  failure  of  employers  and  employees  to 
agree  as  to  the  standard  of  wages  such  stand- 
ard being  an  essential  prerequisite  to  the 
uninterrupted   fiow   of   interstate   commerce. 


s  Baltimore,  etc.  R.  Co.  ▼.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  31  S.  Ct. 
621,  55  U.  S.  (L.  ed.)  878^  Missouri,  etc 
R.  Co.  v.  IJ.  S.  231  U.  S.  112,  34  S.  Ct.  26,  58 
U.  S.   (L.  ed.)  144. 

3  U.  S.  V.  Delaware,  etc.  Co.  213  IT.  S.  366, 
29  S.  Ct.  527,  53  U.  S'.   (L.  ed.)   836. 

♦  McCuUoch   ▼.   Maryland,   4   Wheat.    316, 


421-423,  4  U.  S.  (L.  ed.)  679,  605;  Inter- 
state Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  472,  14  S.  Ct.  1125,  38  U.  8. 
(L.  ed.)  1047,  1056;  Lofterv  Case,  188  U.  S. 
321,  23  S.  a.  321,  47  U.  S.  (L.  ed.)  492; 
Clark  Distilling  Co.  v.  Western  Maryland 
R.  Co.  242  U.  S.  311,  37  8.  Ct.  180. 
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But  passing  this,  let  us  come  to  briefly 
recapitulate  some  of  the  more  important  of 
the  regulations  which  have  been  enacted  in 
the  past  in  order  to  show  how  necessarily  the 
[349]  exertion  of  the  power  to  enact  them 
manifests  the  existence  of  the  legislative  au- 
thority to  ordain  the  regulation  now  before 
us,  and  how  completely  the  whole  system  of 
regulations  adopted   in  the  past  would  be 
frustrated  or  rendered  unavailing  if  the  pow- 
er  to  regulate  under  the  conditions  stated 
which  was  exerted  by  the  act  before  us  was 
not   possessed.     That    regulation   gives   the 
authority   to   fix   for   interstate  carriage  a 
reasonable  rate  subject  to  the  limitation  that 
rights  of  private  property  may  not  be  de- 
stroyed by  establishing  them  on  a  confiscatory 
basis,  is  settled  by  long  practice  and  deci* 
sions.B    That  the  power  to  regulate  also  exr 
tends  to  many  phases  of  the  business  of  car- 
riage and  embraces  the  ri^t  to  control  the 
contract  power  of  the  carrier  in  so  far  as  the 
public  interest  requires  such  limitation,  has 
also   been   manifested   by   repeated   acts  *al 
legislation  as  to  bills  of  lading,  tariffs  and 
many  other,  things  too  numerous  ta  mention.  0 
Equally  certain  is  it  that  the  power  has  been 
exercised  so  as  to  deal  not  only  with  the 
carrier,  but  with  its  servants  and  to  regulate 
the  relation  .of  such  servants  not  only  with 
their   eniployerf^   but    between   themselves.  7 
Illustrations  of  the  latter  are  afforded  by  the 
Hours  of  Service  Act,  the  Safety  Appliance 
Act  and  the  Employers'  Liability  Act.    Clear 
[3^0]  also  is  it  that  an  obligation, rests  upon 
a  carrier  to  carry  on  its  business  foid  that 
conditions  of  cost  or  other  obstacles  afford 
no  excuse  and  exempt  from  no  responsibility 
whicli  arises  from  a  failure  to  do  so  and  also 
that  government  possesses  the  full  regulatory 
power  to  compel  performance  of  such  duty.  > 
In  the  presence  of  this  vast  body  of  ac- 
knowledged powers  there  would  seem  to  bo 
no   ground   for   disputing   the   power   whicli 
"(yas  exercised  in  the  act  whjich  is  before  us 


so  as  to  prescribe  by  law  for  the  absence  of  a 
standard  of  wages  caused  by  the  failure  to 
exercise  the  private  right  as  a  result  of  the 
dispute  between  the  parties,  that  is,  to  exert 
the  legislative  wiU  for  the  purpose  of  set- 
tling the  dispute  and  bind  both  parties  to  the 
duty  of  acceptance  and  compliance  to  the  end 
that  no  individual  dispute  or  difference  nught 
bring  ruin  to  the  vast  interests  concerned 
in  the  movement  ol  interstate  commerce,  for 
the  express  purpose  of  protecting  and  pre- 
serving with  the  plenary  legislative  author- 
ity granted  to  Congress  was  reposed.     This 
result  is  further  demonstrated,  as  we  have 
suggested,  by  considering  how  completely  the 
purpose  intended  to  be  accomplished  by  the 
regulations  which  have  been  adopted  in  the 
past  would  be  rendered  unavailing  or  their 
enactment  inexplicable  if  the  power  wsjb  not 
possessed  to  meet  a  situation  like  the  one 
with  which  the  statute  dealt.    What  would 
be  the  value  of  the  right  to  a  reasonable  rate 
if  all  movement  in  interstate  commerce  could 
be  stopped  as  a  result  of  a  mere  dispute  be- 
tween the  parties  or  their  failure  to  exert  a 
primary  private  right  concerning  a  matter  of 
interstate  commerce?     Again,  what  purpose 
would   be   subserved  by  all  the   regulations 
established  to  secure  the  enjoyment  by  the 
public  oi  an  efficient  and  reasonable  service, 
if  til  ere  was  no  power  in  government  to  pre- 
vent [351]  all  service  from  being  destroyed? 
Further  yet  what  benefits  would  flow  to  so- 
ciety by  recognizing  the  right,  because  of  the 
public  interest,  to  regulate  the  relation  of 
employer  and  employee  and  of  the  employeea 
among  themselves  and  to  j^ive  to  the  latter 
peculiar  and  special  rights  safeguarding  their 
persons,  protecting  them  in  case  of  accident 
and  giving  eflScient  remedies  for  that  purpose, 
if  there  was  no  power  to  remedy  a  situation 
created  by  a  dispute  between  employers  and 
employees  as  to  rate  of  wages,  which  if  not 
remedied,  would  leave  the  public  helpless,  the 
whole  people  ruined  and  all  the  homes  of  the 


*  Chicago,  etc.  R.  Co.  v.  Iowa,  94  U-  S. 
155,  161,  24  U.  S.  (L.  ed.)  94,  95;  Railroad 
Commission  Cases,  116  U.  S.  307,  6  S.  Ct.  334, 
548,  349,  388,  391,  1191,  29  U.  S.  (L.  ed.) 
636;  Interstate  Commerce  Commission  v. 
Chicago  etc.  R.  Co.  218  U.  S.  88,  30  S.  Ot. 
651,  .34  U.  S.  (L.  ed.)  946;  Minnesota  Rate 
Cases,  230  U.  S.  352,  Ann.  Cas.  1916 A  18, 
33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511,  48 
L.R.A.(N.S.)  1151, 

«  New  York,  etc.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  26  S.  Ct. 
272,  50  U.  S.  (L.  ed.)  615;  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186, 
n  S.  Ct.  164,  55  U.  S.  (L.  ed.)  167,  31 
L.R.A.  (N.S. )  7:  Texas,  etc.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  9  Ann.  Cas. 
1075,  27  S.  Ct.  350,  51  U.  S.  (L.  ed.)  653; 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491, 
33  S.  Ct.  148,  57  U.  S.  (L.  ed.)  314,  44  L.R.A, 


(N.S.)  257;  Boston,  etc.  R.  Co.  v.  Hooker, 
233  U.  S.  97,  Ann.  Cas.  1915D  693,  84  8.  Ct. 
626,  58  U.  S.  (L.  ed.)  868,  L.R.A.1916B  460. 

7  Johnson  v.  Southern  Pac.  Co.  196  U.  S.  1, 
25  S.  Ct.  158,  49  U.  6.  (L.  ed.)  363;  Em- 
ployers' LiabUity  Cases,  207  U.  S.  463,  28 
/  S.  Ct.  141,  62  U.  S.  (L.  ed.)  297$  Baltimore, 
etc.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 221  U.  S.  612,  31  S.  Ct.  621,  66  U.  S. 
(L.  ed.)  878;  Southern  R.  Co.  v.  U.  S.  222 
U.  S.  20,  32  S.  Ct.  2,  56  U.  S.  (L.  ed.)  72; 
In  re  Second  Emplorers'  Liability  Cases,  223 
U.  S.  1,  32  S.  Ct.  169,  66  U.  S.  (L.  ed.)  327, 
38  L.R.A.(N.S.)  44. 

9  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  IT.  S.  1,  26, 
n  Ann.  Cas.  398,  27  S.  Ct.  685,  61  U.  S. 
(L.  ed.)  933,  946;  Missouri  Pac  R.  Co.  v. 
Kansas,  216  U.  S.  262,  278,  30  8.  Ct.  330, 
64  U.  S.  (L.  ed.)   472,  479. 
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land  ftubmltted  to  a  danger  of  the  most  seri- 
ous character?  And  finally,  to  what  derision 
would  it  not  reduce  the  proposition  that  go^ 
emment  had  power  to  enforce  the  duty  of 
operation,  if  that  power  did  not  extend  to 
doing  that  which  was  essential  to  prevent 
operation  lor  heii^  completdy  stopped  by 
filling  the  interregnum  created  by  an  absence 
of  a  conventional  standard  ol  wages  because 
of  a  dispute  on  that  subject  between  the  em- 
ployers and  employees  by  a  le^slative  stand- 
ard binding  on  employers  and  empU^ees  for 
such  a  time  as  might  be  deemed  by  the  legis- 
latore  reasonably  adequate  to  enable  normal 
conditions  to  come  about  as  the  result  of 
agreements  as  to  wages  between  the  pisrtiesT 

We  are  of  opinion  that  the  reasons  stated 
conclusively  establish  that  the  point  of  view 
of  inherent  power  the  act  which  is  before  us 
was  clearly  within  the  legislative  power  of 
Congress  to  adopt,  and  that  in  substance  and 
«ffect  it  amounted  to  an  exertion  of  its  au- 
thority under  the  circumstances  disclosed  to 
compulsorily  arbitrate  the  dispute  between 
the  parties  by  establishing  as  to  the  subject- 
matter  of  that  dispute  a  legislative  standard 
ol  wages  operative  and  binding  as  a  matter 
of  law  upon  the  parties,—- a  power  none  the 
less  efficaciously  exerted  because  exercised 
by  direct  legislative  act  instead  of  by  the  en- 
actment of  other  and  appropriate  means  pro- 
viding for  [352]  the  bringing  about  of  such 
result.  If  it  be  conceded  that  the  power  to 
enact  the  statute  was  in  effect  the  exercise  of 
the  rig^t  to  fix  wages  where  by  reason  of  the 
dispute  there  had  been  a  failure  to  fix  by 
agreement,  it  would  simply  serve  to  show  the 
nature  and  charaeter  of  the  regulation  essen- 
tial to  protect  the  public  right  and  safeguard 
the  movement  of  interstate  commerce,  not 
involving  any  denial  of  the  authori^  to 
adopt  it. 

And  this  leaves  only  to  be  generally  con* 
eidered  whether  the  right  to  exercise  such 
a  power  under  the  conditions  which  existed 
was  limited  or  restrained  by  the  private 
rights  of  the  carriers  or  their  employees. 

(a)  As  lo  the  omrrier.  As  engaging  in  the 
business  of  interstate  commerce  carriage  sub- 
jects the  carrier  to  the  lawful  power  of  Con- 
gress to  regulate  irrespective  of  the  source 
whence  tiie  carrier  .draws  its  odstence,  and  as 
also  by  engaging  in  a  business  chacged  with 
a  public  interest  all  the  vast  property  and 
every  right  of  the  carrier  become  subject  to 
the  authority  to  regulate  possess^  by  Con- 
gress to  the  extent. that  regulation  may  be 
exerted  considering  the  subject  regulated  and 
what  is  apprc^riate  and  relevant  thereto,  it 
follows  that  the  very  absence  of  the  scale  of 
wages  by  agreement  and  the  impediment  and 
destruction  of  interstate  commerce  which  was 
threatened  called  for  the  appropriate  and 
relevant  remedy,  the  creation  of  a  standard 
by  operation  of  law  binding  upon  the  carrier. 
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(b)  Am  to  ih€  employes.  Here  again  it  is 
obvious  that  what  we  have  previously  said 
is  applicable  and  decisive,  since  whatever 
would  be  the  right  of  an  employee  engaged  in 
a  private  business  to  demand  such  wages  as 
he  desires,  to  leave  the  employment  if  he  does 
not  get  them  and  by  concert  of  action  to 
agree  with  others  to  leave  upon  the  same 
condition,  such  rights  are  necessarily  subject 
to  limitation  when  employment  is  accepted 
in  a  business  charged  with  a  public  interest 
and  as  to  which  the  power  to  r^ulate  com- 
merce possessed  by  Congress  applied  and  the 
[363]  resulting  fight  to  fix  in  case  of  dis- 
agreement and  dispute  a  standard  of  wages 
as  we  have  seen  necessarily  obtained. 

In  other  words,  considering  comprehensive- 
ly the  situation  of  the  employer  and  the  em- 
ployee in  the  light  of  the  obligations  arising 
from  the  public  interest  and  of  the  work  in 
which  they  are  engaged  and  the  degree  of 
regulation  which  may  be  lawfully  exerted  by 
Congress  as  to  that  business,  it  must  follow 
that  the  exercise  of  the  lawful  governmental 
right  is  controlling.  This  results  from  the 
considerations  which  we  have  previously 
pointed  out  and  which  we  repeat,  since  con- 
ceding that  from  the  point  of  view  of  the 
private  right  and  private  interest  as  contra- 
distinguished from  the  public  interest  the 
power  exists  between  the  parties,  the  employ- 
ers and  employees,  to  agree  as  to  a  standard 
of  wages  free  from  legislative  interference, 
that  right  in  no  way  affects  the  lawmaking 
power  to  protect  the  public  right  and  create 
a  standard  of  wages  resulting  from  a  dispute 
as  to  wages  and  a  failure  therefore  to  estab- 
lish by  consent  a  standard.  The  capacity  to 
exercise  the  private  right  free  from  legisla- 
tive interference  affords  no  ground  for  saying 
that  legislative  power  does  not  exist  to  pro- 
tect the  public  interest  from  the  injury  re- 
sulting from  a  failure  to  exercise  the  private 
right.  In  saying  this  of  course  it  is  always 
to  be  borne  in  mind  that  as  to  both  carrier 
and  employee  the  beneficent  and  ever-present 
safeguards  of  the  Constitution  are  applicable 
and  therefore  both  are  protected  against  con- 
fiscation and  against  every  act  of  arbitrary 
power  which  if  given  effect  to  would  amount 
to  a  denial  of  due  process  or  would  be  repug- 
nant to  any  other  constitutional  right  And 
this  emphasizes  that  there  if  no  question  here 
of  purely  private  right  since  the  law  is  con- 
cerned only  with  those  who  are  engaged  in 
a  business  charged  with  a  public  interest 
where  the  subject  dealt  with  as  to  all  the 
parties  is  one  involved  in  that  business  and 
which  we  have  seen  comes  under  the  control 
of  the  right  to  regulate  to  the  extent  that  the 
power  [864]  to  do  so  is  appropriate  or  rele- 
vant to  the  business  regulated 

Having  thus  adversely  disposed  of  the  con- 
tentions as  to  ilie  inherent  want  of  power,  we 
come  to  consider  all  the  other  propositions 
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which    group    themselvefl    under    a   common 
heading,  that  is, 

II.  Stuih  an  abuse  of  the  power  if  pop^essed 
08  rendered  its  exeroiae  unoonatitutional. 

We  shall  consider  the  various  contentions 
which  come  under  this  heading  under  separate 
subdivisions. 

(a)  Equal  protection  of  the  laioa  and  pen- 
alties. 

The  want  of  equality  is  based  upon  two 
considerations.  The  one  is  the  exemption  'Of 
certain  short  line  and  electric  railroads.  We 
dismiss  it  because  it  has  been  adversely  dis* 
posed  of  by  many  previous  decisions.'  T^e 
second  rests  upon  the  charge  that  Unlawful 
inequality  results  because  the  statute  deals 
not  with  all,  but  only  with  the  wages  of 
employees  engaged  in  the  movement  of  trains. 
But  such  employees  were  those  concerning 
whom  the  dispute  as  to  wages  existed  grow- 
ing out  of  which  the  threat  of  interruption  of 
interstate  commerce  ai'ose, — a  consideration 
which  establishes  an  adequate  basis  for  the 
statutory  classification. 

As  to  the  penalties  it  sutficies  to  say  that 
in  this  case  a  recovery  of  penalties  is  not 
asked  and  consequently  the  subject  may  well 
be  postponed  until  it  actually  arises  for  de- 
cision.lo 

[355]  (b)  Want  of  due  process  resulting 
from  the  improvid^ce  with  ichich  the  statute 
teas  enacted  and  the  impossibility  in  practice 
of  giving  effect  to  its  provis-ions;  in  other 
words,  as  stated  in  the  argument,  its  *S/fi- 
workahility." 

The  contention  virtually  is  that,  conceding 
the  legislative  power  under  the  circumstances 
stated  to  fix  a  standard  of  wages,  such  author- 
ity necessarily  contemplates  consideration  be- 
fore action  and  not  a  total  and  tfbvious  disre- 
gard of  every  right  of  the  employer  and  his 
property — a  want  of  consideration  and  a  dis- 
regard which,  it  fs  urged,  appear  on  the  face 
of  the  statute  and  which  caused  it  therefore  to 
amount  to  a  decision  without  a  hearing  and 
to  a  mere  arbitrary  bestowal  of  millions  by 
way  of  wages  upon  employees  to  the  injury 
not  only  of  the  employer  but  of  the  public 
upon  whom  the  burden  must  necessarily  fall. 
Upon  the  assumption  that  unconstitutionality 
would  result  if  there  be  ground  for  the  prop- 
ositions,n  let  us  test  them.  In  the  first  place, 
as  we  have  seen,  there  is  no  room  for  question 


that  it  was  the  dispute  between  the  parties, 
their  failure  to  agree  as  to  wages  and  the 
threatened  disruption  of  interstate  commerce 
caused  by  that  dispute  whidh  was  the  subject 
which  called  for  the  exertion  of  tiie  power  to 
regulate  conmierce  and  which  was  dealt  with 
by  the  exertion  of  that  power  which  followed. 
In  the  second  place,  all  the  contentions  as  to 
want  of  consideration  sustaining  the  action 
taken  are  disposed  ^of  by  the  history  we  have 
given  of  the  events  out  of  which  tlie  oontro- 
versy  grew,  the  public  nature  of  the  dispute, 
the  interposition  of  the  Presidmt*  the  call 
by  him  upon  Congress  for  action  in  conjunc- 
tion with  the  action  taken,  all  demonstrating 
not  unwitting  action  or  a  failure  to  consider, 
whatever  may  be  the  room,  if  any,  for  a  diver- 
gence of  opinion  as  to  the  want  of  wisdom 
shown  by  the  action  taken. 

But  to  bring  the  subject  to  a  closer  analy- 
sis, let  us  briefly  [356]  recall  the  situation, 
the  conditions  dealt  with  and  the  terms  of 
the  statute.  What  was  the  demand  made 
by  the  employees?  A  permanent  agreement 
as  to  wages  by  which  the  period  should  be 
shortened  in  which  the  fixed  mileage  task 
previously  existing  should  be  performed,  an 
allowance  to  be  made  of  extra  pay  by  the 
minute  at  one  and  one-half  times  the  regular 
pay  for  any  overtime  required  to  perform  the 
task  if  it  was  not  done  in  the  reduced  time, 
with  a  condition  that  no  reduction  in  wa^es 
should  occur  from  putting  the  demands  into 
e£feet  and  also  that  in  that  event  their  oper- 
ation should  be  binding  upon  the  employers 
and  optional  on  the  employees.  What  was 
the  real  dispute?  The  eniployers  insisted 
that  this  largely  increased  the  pay  because 
the  allotted  task  would  not  be  perf^M'med  in 
the  new  and  shorter  time  and  a  large  in- 
crease  for  overtime  would  result.  The  em- 
ployees on  the  other  hand  insisted  that  as  the 
task  would  be  unchanged  and  would  be  per- 
formed in  the  shorter  hours,  there  would  be 
no  material,  or  at  all  events  no  inordinate^ 
increase  of  pay.  What  did  the  statute  do  in 
settling  these  differences?  It  permanently 
applied  an  eight-hour  standard  for  work  and 
wages  which  existed  and  had  been  in  practice 
on  about  fifteen  per  cent  of  the  railroads.  It 
did  not  fix  the  amount  of  the  task  to  be  done 
during  those  hours,  thus  leaving  that  to  the 
will  of  the  parties.    It  yielded  in  part  to  the 
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objections  of  the  empldyers  by  permitting 
overtime  only  if  "necessary"  and  it  also 
Absolutely  rejected  in  favor  of  the  employers 
■and  against  the  employees  the  demand  for  an 
increased  rate  of  pay  during  overtime  if 
there  was  any  and  confined  It  to  the  regular 
rate  and  i(  moreover  rejected  the  option  in 
favor  of  the  employees  by  making  the  law 
•obligatory  upon  both  parties.  In  addition,  by 
the  provision  prohibiting  a  lower  rate  of 
wages  under  the  new  system  than  was  pre- 
viously paid^  it  fixed  the  wages  for  such 
period.  But  this  was  not  a  permanent  fixing, 
but  in  the  nature  of  things  a  temporary  one 
which  left  the  will  [357]  of  the  employers 
and  employees  to  control  at  the  end  of  the 
period  if  their  dispute  had  then  ceased. 

Considering  the  extreme  contentions  relied 
upon  in  the  light  of  this  situation  we  can 
discover  no  basis  upon  which  they  may  rest. 
It  certainly  is  not  afforded-  because  of  the 
establishment  of  the  eight-hour  standard, 
since  that  standard  was  existing  as  we  have 
said  on  about  fifteen  per  cent  of  the  railroads, 
had  already  been  established  by  act  of  Con- 
gress as  a  basis  for  work  on  government  con- 
tracts,  and  had  been  upheld  by  this  court  in 
sustaining  state  legislation.^'  It  certainly 
cannot  be  said  that  the  act  took  away  from 
the  parties,  employers  and  employees,  their 
private  right  to  contract  on  the  subject  of  a 
Bcale  of  wages  since  the  power  which  the  act 
exerted  was  only  exercised  because  of  the 
failure  of  the  parties  to  agree  and  the  result- 
ing necessity  for  the  lawmaking  will  to  sup- 
ply the  standard  rendered  necessary  by  such 
failure  of  the  parties  to  exercise  their  private 
right.  Further,  in  view  of  the  provisions  of 
the  act  narrowing  and  limiting  the  demands 
made,  the  statute  certainly  affords  no  ground 
for  the  proposition  that  it  arbitrarily  con- 
sidered only  one  side  of  the  dispute  to  the 
absolute  and  total  disregard  of  the  rights 
of  the  other,  since  it  is  impossible  to  state 
the  modifications  which  the  statute  made  of 
the  demands  without  by  the  very  words  of 
the  statement  manifesting  that  there  was  an 
exertion  of  legislative  discretion  and  judg- 
ment in  acting  upon  the  dispute  between  the 
parties.  How  can  this  demonstration  fail 
to  result  if  it  be  stated  that  the  scope  of  the 
task  to  be  performed  in  the  eight-hour  period 
was  not  expressed  but  was  left  therefore  to 
adjustment  between  the  parties,  that  overtime 
was  only  permitted  if  ''necessary,"  and  that 
•extra  pay  for  [368]  overtime  was  rejected  and 
regular  rate  of  pay  substituted? 

Conceding    that    there    would    necessarily 
result  from  the  enforcement  of  the  statute 
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an  increase  of  pay  during  the  period  for 
which  the  statute  forbade  a  reduction,  such 
concession  would  not  bring  the  statute  within, 
the  grounds  stated.  The  right  to  meet  the. 
situation  caused  by  the  dispute  and  to  fix  a. 
standard  which  should  be  binding  upon  both 
parties  included  of  course  the  legislative  au- 
thority to  take  into  consideration  the  ele- 
ments of  difference  and  in  giving  heed  to 
them  all  to  expr^s  such  legislative  judgment 
as  was  deemed  best  under  the  circumstances. 
From  this  it  also  follows  that  there  is  no 
foundation  for  the  proposition  that  arbitrary 
action  in  total  disregard  of  the  private  rights 
concerned  was  iakan  because  the  right  to 
change  or  lower  the  wages  was  left  to  be 
provided  for  by  agreement  between  the  par- 
ties after  a  reasonable  period  which  the 
statute  fixed.  This  must  be  unless  it  can  be 
said  that  to  afford  an  opportunity  for  the 
exertion  of  the  private  right  of  agreement  as 
to  the  standard  of  wages  was  in  conflict  with 
Buch  right. 

When  it  is  considered  that  no  contention 
is  made  that  in  any  view  the  enforcement  of 
the  act  would  result  in  confiscation^  the  mis- 
conception upon  which  all  the  propositions 
proceed  becomes  apparent.  Indeed  in  seeking 
to  test  the  arguments  by  which  the  proposi- 
tions are  sought  to  be  supported  we  are  of 
opinion  that  it  is  evident  that  in  substance 
they  assert  not  that  no  legislative  judgment 
was  exercised,  but  that  in  enacting  the  stat- 
ute there  was  an  unwise  exertion  of  legisla- 
tive power  begotten  either  from  some  miscon- 
ception or  some  mistaken  economic  view  or 
partiality  for  the  rights  of  one  disputant  over 
the  other  or  some  unstated  motive  which 
should  not  have  been  permitted  to  infiuence 
action.  But  to  state  such  considerations  is 
to  state  also  the  entire  want  of  judicial  power 
to  [359]  consider  them, — a  view  which  there- 
for has  excluded  them  absolutely  from  our 
mind  and  which  impels  us  as  a  duty  to  say 
that  we  have  not  in  the  slightest  degree 
passed  upon  them.  While  it  is  a  truism  to 
say  that  the  duty  to  enforce  the  Constitution 
is  paramount  and  abiding,  it  is  also  true  that 
the  very  highest  of  judicial  duties  is  to  give 
effect  to  the  legislature  will  and  in  doing  so 
to  scrupulously  abstain  from  permitting  sub- 
jects which  are  exclusively  within  the  field 
of  legislative  discretion  to  influence  our  opin- 
ion or  to  control  judgment. 

Finally  we  say  that  the  contention  that  the 
act  was  void  and  could  not  be  made  operative 
because  of  the  unworkability  of  its  provi- 
sions is  without  merit,  since  we  see  no  reason 
to  doubt  that  if  the  standard  fixed  by  the 
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act  were  made  applicable  and  a  candid  effort 
followed  to  carry  it  out,  the  result  would  be 
without  difficulty  accomplished.  It  is  true 
that  it  might  follow  that  in  some  cases  be- 
cause  of  particular  terms  of  employment  or 
exceptional  surroundings  some  change  might 
be  necessary,  but  these  exceptions  afford  no 
groimd  for  holding  the  act  void  because  its 
provisions  are  not  susceptible  in  practice  of 
being  carried  out. 

Being  of  the  opinion  that  Congress  had  the 
power  to  adopt  the  act  in  question,  whether 
it  be  viewed  as  a  direct  fixing  of  wages  to 
meet  the  absence  of  a  standard  on  that  sub- 
ject resulting  from  the  dispute  between  the 
parties  or  as  the  exertion  by  Congress  of  the 
power  which  it  undoubtedly  possessed  to  pro- 
vide by  appropriate  legislation  for  compul- 
sory arbitration — a  power  which  inevitably 
resulted  from  its  authority  to  protect  inter- 
state commerce  in  dealing  with  a  situation 
like  that  which  was  before  it — ^we  conclude 
that  the  court  below  erred  in  holding  the 
statute  was  not  within  the  power  of  Congress 
to  enact  and  in  restraining  its  enforcement 
and  its  decree  therefore  must  be  and  it  is 
reversed  and  the  cause  renuinded  with  direc- 
tions to  dismiss  the  bill. 

And  it  is  so  ordered. 

[360]  McKe>'NA,  J.  (concui-ring) . — ^It  is 
the  contention  of  the  Government  that  the  act 
is  an  hours-of-service  law,  the  intent  of  Con- 
gress being  by  its  enactment  "to  proclaim  a 
substantial  eight-hour  day."  The  opposing 
contention  is  that  "the  language  of  the  act 
shows  that  it  deals  solely  with  the  construc- 
tion of  contracts  and  with  the  standard  and 
amount  of  compensation,  and  not  with  any 
limitation  upon  the  hours  of  labor." 

Upon  these  opposing  contentions  the  parties 
respectively  assert  and  deny  the  power  of 
Congress  to  enact  the  law.  The  Government, 
however,  further  contends  that,  even  viewing 
the  law  as  a'  wage  law.  Congress  under  the 
commerce  clause  had  power  to  pass  it. 

My  purpose  is  to  deal  with  the  meaning 
of  the  act.  With  the  consideration  of  the 
power  to  pass  it  I'  am  satisfied  with  the 
opinion. 

The  title  of  the  act  (and  to  the  title  of  an 
act  we  may  resort  to  resolve  ambiguity  or  to 
confirm  its  words)  expresses  its  purpose  to 
be  *'to  establish  an  eight-hour  day  for  employ- 
ees of  carriers  engaged  in  interstate  and  for- 
eign commerce,  and  for  other  purposes." 

The  description  of  the  title  was  repeated 
in  the  Efouse  of  Representatives  by  the  chair- 
man of  the  committee  who  reported  the  bill 
and  from  whom  it  has  received  its  designa- 
tion. Among  other  things,  he  said:  "The  law 
fixes  an  eight-hour  day.  We  had  previously 
a  sixteen^hour  day  and  a  nine-hour  day.  Wa 
now  have  an  eight-hour  day.    The  only  ref* 


erence  to  wages  is  in  the  language  used  to 
hold  in  statu  quo  until  the  workings  of  the 
eight-hour  law  could  be  observed  and  all 
other  features  of  the  service  adjusted  to  the 
eight-hour  law."  Explanations  of  like  import 
were  made  in  the  Senate. 

The  words  of  the  act,  I  think,  support  thia 
characterization  and  it  may  be  assumed  wer9- 
accepted  by  Congress  as  expressing  and  secur- 
ing it;  and  I  think  they  do  so  witi  [361]  fair 
directness.  Whatever  involution  there  may 
be  in  them  was  caused  by  the  .situation  to 
which  they  were  addressed,  derangement  of 
which  was  sought  to  be  avoided,  the  situa- 
tion indeed  made  use  of,  ^'features  of  the 
service  adjusted"  to  the  law. 

The  provision  of  §  1  is:  "That,  beginning 
January  first,  nineteen  hundred  and  seven- 
teen, eight  hours  shall,  in  contracts  for  labor 
and  service,  be  deemed  a  day's  work  and  the 
measure  or  standard  of  a  day's  work  for  the 
purpose  of  reckoning  the  compensation  for 
services  of  all  employees  who  are  now  or  may 
hereafter  be  employed  by  any  common  carrier 
by  railroad,  except    ..." 

Nothing  is  fixed  but  the  time  of  service — 
the  hours  which  shall  be  deemed  a  day's 
work — the  number  to  be  eight.  All  else — 
compensation  and  conditions — is  left  to  con- 
tract; only,  whatever  the  compensation,  it 
shall  be  for  a  service  of  eight  hours  reckoned 
(computed)  or  measured  by  such  time  as  its 
determining  factor.  Except  as  so  determined 
the  compensation  may  be  whatever  the  car- 
riers and  employees  may  agree  upon.  Their 
power  of  convention  has  no  other  limitation. 

The  distinction  between  what  is  left  to 
the  parties  and  what  is  fixed  by  the  law  is 
real.  There  is  certainly  a  difference  between 
the  prescription  of  the  time  of  service  and  the 
prescription  of  compensation  for  the  service, 
and  the  difference  is  observed  in  the  speech 
and  conduct  of  men;  it  is  observed  in  the 
regulations  of  legislation.  It  has  never  been 
supposed  that  the  agitation  for  an  eight-hour 
day  for  labor  or  the  legislation  which  has 
responded  to  it,  was  intended  to  fix  or  did  fix 
the  rate  of  wages  to  be  paid. 

Of  course,  in  a  sense,  the  two  things  are 
related.  The  time  of  service  and  the  price 
of  service  may  be  said  to  be  the  reciprocals 
of  each  other — each  the  price  of  the  other. 
There  can  be  no  real  estimate  of  the  wages 
one  receives  until  it  is  understood  what  time 
one  has  worked  to  receive  [362]  them.  They 
rise  and  fall  with  the  increase  or  decrease  of 
the  time  of  service.  One  who  works  ten 
hours  a  day  for  $5.00  mgy  be  said  to  get  less 
than  one  who  works  eight  hours  for  the  same 
sum.  The  labor  of  the  latter  is  of  greater 
value  to  him  than  the  labor  of  the  ten- hour 
man  is  to  him.  And,  correapondingly,  the  ex- 
pense to  the  employer  is  greater  in  the  one 
case  than  in  the  other,  though  the  wages  he 
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pays,  expressed  in  terms  of  money,  are  the 
same.  It  may  be  contended  that  there  is  no 
element,  therefore,  in  the  regulation  of  the 
price  of  labor  that  there  is  not  in  the  regula- 
tion of  the  hours  of  labor.  But,  as  I  have 
said,  in  the  practice  of  men  and  in  the  ex- 
amples of  legislation,  regulation  of  one  is 
not  regarded  as  the  regulation  of  the  other. 
In  certain  hazardous  employments  the  hours 
of  labor  haye  been  prescribed.  It  has  not 
been  supposed,  certainly  not  declared,  that  the 
power  as  exerted  was  the  regulation  of  wages. 
The  interest  of  the  State  has  been  assumed 
to  terminate  with  the  hours  of  service,  and 
its  compensation,  therefore,  has  been  left  to 
the  agreement  of  the  parties. 

As  examples  of  legislation  I  may  adduce 
Holden  v.  Hardy,  169  U.  S.  366,  18  S.  Ct.  383, 
42  U.  S.  (Lu  ed.)  780,  where  a  state  law  was 
sustained,  and  Baltimore,  etc.  R.  Co.  y.  In- 
terstate Commerce  Commission,  221  IT.  S. 
612,  31  S.  Ct  621,  65  U.  S.  (L.  ed.)  878, 
where  a  law  ot  Congress  was  sustained. 
Both  laws  limited  the  hours  of  service,  but 
neither  the  rate  of  wages.  There  may  be  also 
cited  Ellis  v.  U.  S.  206  U.  S.  246,  11  Ann. 
Cas.  689,  27  S.  Ct.  600,  51  U.  S.  (L.  ed.) 
1047;  MuUer  y.  Oregon,  208  U.  S.  412,  13 
Ann.  Cas.  957,  28  8.  Ct.  324,  52  U.  S.  (L.  ed.) 
551 ;  Bosley  v.  McLaughlin,  236  U.  S.  385,  35 
S.  Ct.  345,  59  U.  S.  (L.  ed.)  632;  Miller  y. 
Wilson,  236  U.  S.  373,  35  S.  Ct.  342,  59  U.  S. 
(L.  ed.)  628,  L.R.A.1915F  829. 

It  may  be  contended  that  the  power  that  can 
limit  the  hours  of  service  can  fix  the  wages 
for  ibe  service.  To  this  I  shall  presently  re- 
fer. My  immediate  purpose  is  the  interpre- 
tatioB  of  the  law  under  review,  and  I  have 
only  to  point  out  that  it  is  the  sense  of  the 
practical  world  that  prescribing  the  hours  of 
labor  is  not  prescribing  the  wages  of  labor, 
and  Congress  has  kept  the  purposes  distinct. 

[363]  I  do  not  think  that  other  provisions 
«f  the  act  militate  against  these  views.  Sec- 
tion 2  provides  for  the  appointment  of  a  com- 
mission to  observe  the  operation  of  the  law, 
and  this  for  the  reason  I  have  expressed  of 
the  dependence  of  the  cost  of  the  services 
upon  the  time  they  are  rendered.  The  short- 
er hours  may  or  may  not  involve  an  increase 
of  expense  to  the  roads  and  may  or  may  not 
require  recompense  by  an  increase  of  their 
rates. 

Pending  the  report  of  the  commission  and 
for  thirty  days  thereafter  it  is  provided  (§3) 
that  compensation  shall  not  be  reduced  below 
the  present  standard  day's  wage,  and  for  all 
necessary  time  in  excess  of  eight  hours  em- 
ployees shall  be  paid  at  a  rate  not  less  than 
the  pro  rata  rate  for  such  standard  eight- 
hour  work  day. 

In  a  sense,  this  may  be  considered  as  a  pre- 
scription of  wages.  To  those  roads  (85%) 
that  have  a  ten-hour  standard  the  provision, 
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so  far  as  applicable,  may  be  said  to  he  a 
change  of  compensation.  To  those  (15%) 
having  an  eight-hours  standard  it  is  not  a 
change.  The  effort  of  the  law  is  to  secure 
an  eight-hour  day  service  and  the  "penalty 
of  payment  for  overtime  service,"  to  quote 
the  Government's  brief,  ''is  imposed  in  order 
to  enforce  obedience  to  the  eight-hour  pro- 
vision, as  far  as  practicable." 

But  even  if  §  3  he  given  a  broader  effect  it 
would  not  give  character  to  the  whole  act 
and  make  it  the  exertion  of  power  to  estab- 
lish, permanently  a  rate  of  wages.  To  so  con- 
sider it  would,  I  think,  be  contrary  to  the 
intention  of  Congress  and  convert  the  expe- 
diency for  a  particular  occasion  and  condition 
into  the  rule  for  all  occasions  and  conditions. 

So  far  as  the  fate  of  the  pending  appeal  is 
concerned,  it  is  not  of  much  importance 
whether  the  act  be  held  to  be  an  hours^of- 
service  law  or  a  wage-regulating  law;  but 
one  may  be  regarded  as  having  consequences 
that  the  other  has  not.  To  a  carrier  a  wage 
law  is  but  an  item  in  its  accounts,  and  re- 
quiring, it  may  be,  an  adjustment  of  its 
[364]  operations,  the  expense  to  be  recom- 
pensed through  its  rates.  If  it  be  said  that 
rates  cannot  be  changed  at  will  but  only  by 
permission  of  authority,  I  cannot  think  that 
permission  will  not  be  given  if  it  be  necessary 
to  fulfil  the  command  of  the  law.  Indeed, 
if  not  given,  the  law  might  encounter  con- 
stitutional restriction. 

To  an  employee  a  wage  law  may  he  of 
more  vital  consequence,  be  of  the  very  essence 
of  his  life,  involving  factors — ^many  and  vari- 
ous— ^which  he  alone  can  know  and  estimate, 
and  which,  besides,  might  not  have  an  endur- 
ing constancy  and  be  submissive  to  a  pre- 
cedent judgmental  There  well  might  be  hesi- 
tation to  displace  him  and  substitute  the  de- 
termination of  the  law  for  his  action. 

I  speak  only  of  intention;  of  the  power  I 
have  no  doubt.  When  one  enters  into  inter- 
state commerce  one  enters  into  a  service  in 
which  the  public  has  an  interest  and  subjects 
one's  self  to  its  behests.  And  this  is  no  limi- 
tation of  liberty;  it  is  the  consequence  of 
liberty  exercised,  the  obligation  of  his  under- 
taking, and  constrains  no  more  than  any  con- 
tract constrains.  The  obligation  of  a  con- 
tract is  the  law  under  which  it  is  made  and 
submission  to  regulation  is  the  condition 
which  attaches  to  one  who  enters  into  or  ac- 
cepts employment  in  a  business  in  which  the 
public  has  an  interest. 

I  concur  in  the  answer  of  the  opinion  to 
the  contentions  of  inequality  of  the  law  and 
the  deprivation  to  the  carriers  of  due  process. 

DAT,  J.  {dissenting), — ^I  am  unable  to 
agree  with  the  opinion  and  judgment  just 
pronounced.  The  very  serious  constitutional 
questions  involved  seem  to  warrant  a  state- 
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ment  of  the  reasons  ivhich  constrain  me  to 
this  action. 

I  am  not  prepared  to  deny  to  Congress, 
in  view  of  its  .constitutional  authority  to 
regulate  commerce  among  the  [365]  States, 
the  right  to  fix  by  lawful  enactment  the  wages 
to  be  paid  to  those  engaged  in  such  commerce 
in  the  operation  of  trains  carrying  passengers 
and  freight.  While  the  railroads  of  the  coun- 
try are  privately  owned,  they  are  engaged  in 
a  public  service,  and  because  of  that  fact  are 
subject  in  a  large  measure  to  governmental 
control. 

The  regulatory  power  of  Congress  under 
the  commerce  clause  of  the  Constitution  is 
of  a  broad  nature,  but  is  subject  to  the  ap- 
plicable limitations  of  the  Constitution. 

I  agree  that  upon  the  reasoning  which  sus- 
tained the  power  of  Congress  to  regulate  the 
hours  of  service  of  employees,  and  the  degree 
of  care  which  employers  must  observe  to  pro- 
tect the  safety  of  those  engaged  in  the  service 
and  in  view  of  the  enactments  which  are  held 
to  be  lawful  regulations  of  interstate  trans- 
portation. Congress  has  the  power  to  fix  the 
amount  of  compensation  necessary  to  secure 
a  proper  service  and  to  insure  reasonable 
rates  to  the  public  upon  the  part  of  the  rail- 
roads engaged  in  such  traffic.  While  this 
much  must  necessarily  follow  from  the  con- 
stitutional authority  of  Congress,  in  the  light 
of  the  interpretation  given  to  the  commerce 
clause  in  decisions  of  this  court,  it  is  equally 
true  that  this  regulatory  power  is  subject 
"to  any  applicable  constitutional  limitations. 
This  power,  cannot  any  more  than  others  con- 
ferred by  the  Constitution,  be  the  subject  of 
lawful  exercise  when  such  exertion  of  author- 
ity violates  fundamental  rights  secured  by 
the  Constitution.  Gibbons  v.  Ogden,  9  Wheat. 
1,  196,  6  U.  S.  (L.  ed.)  23,  70;  Monongahela 
Nav.  Co.  V.  U.  S.  148  U.  S.  312,  336,  13  S.  Ct. 
622,  37  U.  S.  (L.  ed.)  463,  471;  U.  S.  v.  Joint 
Traffic  Assoc.  171  U.  S.  505,  571,  19  S.  Ct. 
25,  43  U.  S.  (L.  ed.)  259,  288;  Lottery  Case, 
188  U.  S.  321,  353,  23  S.  Ct.  321,  47  U.  S. 
(L.  ed.)  492,  500. 

The  power  to  l^islate,  as  well  as  other 
powers  conferred  by  the  Constitution  upon  the 
co-ordinate  branches  of  the  Government,  is 
limited  by  the  provisions  of  the  Fifth  Amend- 
ment of  the  Constitution  preventing  depriva- 
tion of  life,  liberty,  or  property  without  due 
process  of  law. 

The  phrase  "Due  Process  of  Law''  has  been 
the  subject  [366]  of  much, discussion,  and 
while  its  precise  definition  has  not  been  at- 
tempted, and  its  limitations  have  been  left 
to  the  gradual  process  of  inclusion  and  ex- 
clusion, the  binding  force  of  its  requirements 
is  always  conceded,  and  has  been  frequently 
enforced  in  cases  as  they  have  arisen.  If  the 
Constitution  is  not  to  become  a  dead  letter 
the  protection  of  the  due  process  clause  must 


be  given  to  all  entitled  to  this  safeguard  of 
rights  which  the  Amendment  intended  to 
secure.  The  due  process  clause  restrains 
alike  every  branch  of  the  Government,  and  is 
binding  upon  all  who  exercise  federal  power, 
whether  of  an  executive,  legislative,  or  judi- 
cial character.  It  withholds  from  the  execu- 
tive the  exercise  of  arbitrary  authority,  it 
prevents  the  judiciary  from  condemning  one 
in  his  person  or  property  without  orderly 
methods  of  procedure  adapted  to  the  situs- 
tion,  and  opportunity  to  be  heard  before  judg- 
ment. We  are  now  immediately  concerned 
with  its  effect  upon  the  exercise  of  legislative 
authority. 

While  every  case  must  depend  upon  its 
peculiar  circumstances,  certain  general  prin- 
ciples are  well  settled ;  perhaps  they  have  not , 
been  better  stated  than  in  the  words  of  Mr. 
Justice  Matthews,  speaking  for  this  court  in 
Hurtado  v.  California,  110  U.  S.  516,  531, 
4  S.  a.  Ill,  292,  28  U.  S.  (L.  ed.)  232,  237, 
wherein  he  said:  ''The  concessions  of  Magna 
Charta  were  wrung  from  the  King  as  guar- 
anties against  the  oppressions  and  usurpa- 
tions of  hia  prerogative.  It  did  not  enter 
into  the  minds  of  the  barons  to  provide  se- 
curity against  their  own  body  or  in  favor  of 
the  Commons  by  limiting  the  power  of  Par- 
liament; so  that  bills  of  attainder,  ex  po«t 
facto  laws,  laws  declaring  forfeitures  of  es- 
tates, and  other  arbitrary  acts  of  legislation 
which  occur  so  frequently  in  English  history, 
were  never  regarded  as  inconsistent  with  the 
law  of  the  land.  .  .  .  The  actual  and 
practical  security  for  English  liberty  against 
legislative  tyranny  was  the  power  of  a  free 
public  opinion  represented  by  the  Commons. 
In  tliis  country  written  constitutions  were 
deemed  essential  to  [367]  protect  the  rights 
and  liberties  of  the  people  against  the  en- 
croachments of  power  delegated  to  their  gov- 
ernments, and  the  provisions  of  Magna  Charta 
were  incorporated  into  Bills  of  Rights.  The? 
were  limitations  upon  all  the  powers  of  gov- 
ernment, legislative  as  well  as  executive  and 
judicial.  .  .  .  Applied  in  England  only 
as  guards  against  executive  usurpation  and 
tyranny,  here  they  have  become  also  bulwarks 
against  arbitrary  legislation."  See  Murray 
V.  Hoboken  Land,  etc.  Co.  18  How.  272,  15 
U.  S.  (L.  ed.)  372;  Columbia  Bank  v.  Okely, 
4  WTieat.  235,  4  U.  S.  (L.  ed.)  559;  2  Story 
on  the  Constitution,  4th  ed.  §  1944;  Cooley 
on  the  Constitution,  241  et  seq.;  McGehee 
on  Due  Process  of  Law,  p.  22  et  seq.,  and  the 
illuminating  discussion  of  the  subject  by  Mr. 
Justice  Moodv  in  Twining  v.  New  Jersey, 
211  U.  S.  78,^29  S.  Ct.  14,  53  U.  S.  (L.  ed') 
97. 

It  results  from  the  principles  which  have 
been  enforced  in  this  court,  and  rec<>gnized  by 
writers  of  authority,  that  due  process  of  law. 
when  applied  to  the  legislative  branch  of  the 
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Goyermueat,  will  not  permit  Congress  to 
make  anything  due  process  of  law  which  it 
sees  tit  to  declare  such  by  the  mere  enactment 
of  the  statute ;  if  this  were  true,  life,  liberty, 
or  property  might  be  taken  by  the  terms  of 
the  legislative  act^  depending  for  its  authority 
upon  the  will  or  caprice  of  the  legislature, 
and  constitutional  provisions  would  thus  be- 
come a  mere  nullity.  See  the  frequently 
quoted  argument  of  Mr.  Webster  in  the  Dart- 
mouth College  Case,  4  Wheat.  518,  4  U.  S. 
(L.  ed.)  629;  Davidson  v.  New  Orleans,  96 
U.  8.  97,  24  U.  8.  (L.  ed.)  616;  Chicago,  etc. 
R.  Co.  V.  Chicago,  166  U.  S.  226,  17  S.  Ct.  581, 
41  U.  S.  (L.  ed.)  979;  McGehee  on  Due  Proo- 
ess  of  Law,  p.  30. 

The  ^underlying  principle  of  the  decisions 
which  have. constrained  this  court  in  rare  in- 
stances to  exercise  its  constitutional  right  to 
declare  congressional  enactments  void,  is  the 
protection  intended  to  be  afforded  against 
legislati<m  of  an  arbitrary  character. 

While  it  is  true,  as  stated  in  the  majority 
opinion,  that  it  is  the  duty  of  courts  to  en- 
force lawful  legislative  enactments  [368]  of 
Congress,  it  is  equally  their  duty  and  sworn 
obligation  when  differences  between  acts  of 
the  legislature  and  the  guaranties  of  the 
Federal  Constitution  arise,  to  govern  their 
decisions  by  the  provisions  of  that  instru- 
ment which  represents  the  will  of  all  the  peo- 
ple, and  under  the  authority  of  which  every 
branch  of  the  Grovernment  is  enabled  to  dis- 
charge the  duty  imposed  upon  it. 

The  act  in  question  must  be  brought  to  the 
test  of  these  fundamental  principles,  and  if 
found  to  be  violative  of  the  Federal  Constitu- 
tion it  must  be  declared  void.  Grave  and  im- 
portant as  the  duty  is  it  cannot  be  avoided 
consistently  with  the  obligations  imposed  by 
the  Constitution  upon  every  branch  of  the 
judiciary,  federal  and  state,  and  particularly 
upon  this  court,  to  which  under  our  system 
is  entrusted  the  ultimate  decision  of  ques- 
tions of  this  nature. 

Applying  these  principles,  in  my  opinion 
this  act  cannot  suceessfully  withstand  the 
attack  that  is  made  upon  it  as  an  arbitrary 
and  unlawful  exertion  of  supposed  legislative 
power.  It  is  not  an  act  limiting  the  hours 
of  service.  Nor  is  it,  in  my  judgment,  a 
legitimate  enactment  fixing  the  wages  of  em- 
ployees engaged  in  such  service.  In  one  of 
its  most  important  aspects,  and  in  view  of  the 
mandatory  provisions  of  §  3  of  the  act,  it  is 
one  the  effect  of  which  is  to  increase  the 
wages  of  certain  employees  in  interstate  com- 
merce by  the  requirement  that  pending  inves- 
tigation, the  wages  which  have  theretofore 
been  paid  for  ten  hours'  service  shall  be  given 
for  eight  hours'  service  of  the  same  character. 
The  increase  of  wages  is  to  be  in  force  only 
during  the  period  of  observation  provided  in 
the  act.    Before  the  passage  of  this  enactment 
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the  wages  of  the  character  involved  herein 
had  been  fixed  by  agreement,  or  determined 
by  arbitration  between  the  parties  concerned. 
By  this  enactment  the  wage  theretofore  paid 
for  a  ten-hours'  service  is  required  to  be  paid 
for  an  eight-hours'  service  pending  the  inves- 
tigation provided  for  in  other  parts  of  the 
law.  In  other  words.  Congress  upon  the  face 
[869]  of  the  enactment  expresses  its  inability 
to  fix  in  advance  of  investigation  a  just  and 
proper  wage  for  the  employees  concerned.  It 
inevitably  follows  that  the  cost  of  the  ex- 
periment, measured  by  the  increase  in  wages 
amounting,  it  is  stated,  to  many  millions  of 
dollars,  and  certain  to  cost  a  very  large  sum, 
must  be  paid,  not  by  the  public,  nor  be  equal- 
ly borne  by  the  contracting  parties,  but  by 
legislative  edict  is  made  to  fall  entirely  upon 
one  of  the  parties,  with  no  provision  for  com- 
pensation should  the  subsequent  investigation 
establish  the  injustice  or  impropriety  of  the 
temporary  increase. 

An  examination  of  the  history  of  the  legis- 
lation, and  public  documents  submitted  for 
our  consideration,  amply  support  this  con- 
clusion. In  submitting  the  matter  to  Con- 
gress the  President  recommended:  ^'Explicit 
approval  by  the  Congress  of  the  consideration 
by  the  Interstate  Commerce  Commission  of 
an  increase  of  freight  rates  to  meet  such  addi- 
tional expenditures  by  the  railroads  as  may 
have  been  rendered  necessary  by  the  adoption 
of  the  eight-hour  day  and  which  have  not 
been  offset  by  administrative  readjustments 
and  economies,  should  the  facts  disclosed  jus- 
tify the  increase." 

This  recommendation  was  not  followed  in 
the  enactment  of  the  statute.  The  Senate 
Committee  having  the  subject  under  consider- 
ation expressed  a  desire  for  investigation  and 
consideration  before  enacting  a  law  of  this 
character.  Such  was  not  had,  and  the  law 
in  its  present  form  was  speedily  passed. 

In  fiixing  wages,  conceding  the  power  of 
Congress  for  this  purpose,  that  body  acts 
having  in  mind  the  rights  of  the  public,  of 
the  owners  of  railroads,  and  of  the  employees 
engaged  in  their  service.  Inherently,  such 
legislation  requires  that  investigation  and 
deliberation  shall  precede  action.  In  fixing 
rates  Congress  has  itself  recognized  this  prin- 
ciple and  has  delegated  its  power  to  a  Com- 
mission which  acts  only  upon  full  investiga-. 
tion,  and  an  opportunity  [370]  to  be  heard, 
wherein  the  interest  of  the  public,  the  carrier, 
and  the  shipper  may  be  given  ample  consider- 
ation. 

Conceding  that  every  presumption  exists  in 
favor  of  the  legitimate  exercise  of  legislative 
power,  and  that  there  is  no  authority  in  the 
courts  to  inquire  into  the  motives  which  may 
have  influenced  legislators,  and  that  every 
such  enactment  presupposes  the  possession  of 
proper  motives  and  sufficient  information  and 
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knowledge  to  warrant  the  action  taken,  never- 
theless Congress  has  in  this  act  itself  de- 
clared the  lack  of  the  requisite  information 
for  definite  action,  and  has  directed  an  ex- 
periment to  determine  what  it  should  do,  im- 
posing in  the  meantime  an  increase  of  wages 
peremptorily  declared,  the  expense  of  which 
is  to  be  borne  entirely  by  the  carrier,  without 
recompense  if  the  investigation  proves  the 
injustice  or  impropriety  of  the  increase. 

Such  legislation,  it  seems  to  me,  amounts 
to  the  taking  of  the  property  of  one  and  giv- 
ing it  to  another  in  violation  of  the  spirit  of 
fair  play  and  equal  right  which  the  Constitu- 
tion intended  to  secure  in  the  due  process 
clause  to  all  coming  within  its  protection,  and 
i&  a  striking  illustration  of  that  method  which 
has  always  been  deemed  to  be  the  plainest 
illustration  of  arbitrary  action,  the  taking 
of  the  property  of  A  and  giving  it  to  B 
by  legislative  fiat.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  104,  24  U.  S.  (L.  ed.) 
610,  020. 

It  may  be  taken  to  be  true,  as  stated  in 
the  majority  opinion,  that  but  for  this  leg- 
islation a  strike  of  employees  engaged  in  in- 
terstate commerce  would  have  been  precipi- 
tated, disastrous  in  its  consequences  to  the 
<jommerce  of  the  country. 

If  I  am  right  in  the  conclusion  that  this 
legislation  amounted  to  a  deprivation  of 
property  without  due  process  of  law,  no  emer- 
gency and  no  consequence,  whatever  their 
character,  could  justify  the  violation  of  con- 
stitutional rights.  The  argument  of  justifica- 
tion by  emergencv  was  made  and  answered  in 
this  court  in  Ex  p.  Milligan,  [371]  4  Wall. 
2,  18  C.  S.  (L.  ed.)  281,  decided  more' than 
fifty  years  ago,  in  which  it  was  held  that  not 
e%'en  the  perils  of  war  could  impair  the  right 
of  a  resident  of  a  loyal  State,  not  connected 
with  the  military  service,  and  where  the 
courts  were  open,  and  in  the  proper  exercise  of 
their  jurisdiction,  to  be  tried,  convicted,  or 
sentenced  only  By  the  ordinary  courts  of  law, 
with  trial  by  jury  and  with  the  safeguards 
intended  to  secure  a  fair  trial  in  the  courts 
of  law.  Speaking  of  the  purposes  which  con- 
trolled in  the  adoption  of  the  Federal  Consti- 
tution, and  animated  those  who  framed  that 
instrument  this  court  said,  p.  120:  "Those 
great  and  good  men  foresaw  that  troublous 
times  would  aHse,  when  rulers  and  people 
would  become  restive  under  restraint,  and 
seek  by  sharp  and  decisive  measures  to  ac- 
complish ends  deemed  just  and  proper;  and 
that  the  principles  of  constitutional  liberty 
would  be  in  peril,  unless '  established  by  ir- 
repealable  law.  The  history  of  the  world 
had  taught  them  that  what  was  done  in  the 
past  might  be  attempted  in  the  future.  The 
Constitution  of  the  United  States  is  a  law  for 
rulers  and  people,  equally  in  war  and  in 
peace,  and  covers  with  the  shield  of  its  pro- 
tection all  classes  of  men,  at  all  times,  and 


under  all  circumstances.  No  doctrine,  involv- 
ing more  pernicious  consequences,  was  ever 
invented  by  the  wit  of  man  than  that  any  of 
its  provisions  can  be  suspended  during  any 
of  the  great  exigencies  of  government.  Such 
a  doctrine  leads  directly  to  anarchy  or  despot- 
ism, but  the  theory  of  necessity  on  which 
it  is  based  is  false;  for  the  government,  with- 
in the  Constitution,  has  all  the  powers  granted 
to  it,  which  are  necessary  to  preser^-e  its 
existence;  as  has  been  happily  proved  by  the 
result  of  the  great  effort  to  throw  off  its  just 
authority." 

This  principle  is  eqnally  applicable  to-day. 
Constitutional  protection  is  more  essential 
in  times  of  unrest  and  agitation  than  it  can 
be  in  the  security  of  less  turbulent  periods. 
The  Constitution  intended  to  protect  the  citi- 
een  [372]  against  encroachments  upon  his 
rights  impelled  by  existing  emergencies,  or 
supposed  necessity  of  prompt  and  Tigorous 
action.  Constitutional  rights,  if  they  are  to 
be  available  in  time  of  greatest  need,  cannot 
give  way  to  an  emergency,  however  immediate, 
or  justify  the  sacrifice  of  private  rights  se- 
cured by  the  Constitution. 

I  agree  that  a  situation,  such  as  was  pre- 
sented to  Congress  at  this  time  properly 
called  for  the  exertion  of  its  proper  authority 
to  avert  impending  calamity.  I  cannot  agree 
that  constitutional  rights  may  be  sacrificed 
because  of  public  necessity,  nor  taken  away 
because  of  emergencies  which  might  result 
in  disaster  or  inconvenience  to  public  or 
private  interests.  If  this  be  not  so,  the  con- 
stitutional limitations  for  the  protection  of 
life,  liberty,  and  property,  are  of  little  value, 
and  may  be  .taken  away  whenever  it  is  sup- 
posed that  the  public  interests  wiU  be  pro- 
moted by  the  sacrifice  of  rights  whicli  the 
framers  of  the  Constitution  intended  should' 
be  forever  protected  from  governmental  in- 
vasion by  any   branch   of  the  CUivemment. 

There  are  certain  matters  in  the  opinion  of 
the  majority  which  I  am  unable  to  approve 
by  silent  acquiescence.  I  am  not  prepared 
to  admit  that  Congress  may  when  deemed 
necessary  for  the  public  interest  coerce  em- 
ployees against  their  will  to  continue  in  serv- 
ice in  interstate  commerce.  Nor  do  I  think 
it  necessMy  to  decide,  as  declared  in  the 
majority  opinion,  that  in  matters  of  this  kind 
Congress  can  enact  a  compulsory  arbitration 
law.  These  questions  are  not  involved  in 
this  case  and  their  decision  need  not  be  an- 
ticipated until  they  actually  arise. 

The  reasons,  which  I  have  outlined,  impel 
me  to  the  conclusion  that  the  enactment  im- 
der  consideration  necessarily  deprives  the 
complaining  railroad  companies  of  rights 
secured  to  them,  as  well  as  to  others,  by  one 
of  the  most  essential  of  the  protections  guar- 
anteed by  the  Federal  Constitution.  In  this 
view  I  am  constrained  to  dissent  from  the 
opinion  and  judgment  in  this  case. 
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[373]  PiTNBT,  J.  (disaenting) . — ^I  am  con- 
strained to  dissent  from  the  decision  just 
announced  and  from  the  reasoning  upon  which 
it  is  based.  I  am  convinced  that  the  statute 
under  consideration  (Act  of  September  3,  5, 
1016,  c.  436,  39  Stat.  721)  is  not  within  the 
constitutional  power  of  Congress.  The  in- 
firmity that  I  find  in  it  is  so  fundamental 
that,  for  the  sake  of  brerity,  I  lay  aside  all 
minor  grounds  upon  which  it  is  attacked,  and 
hence  may  begin  by  setting  forth  the  title 
and  essential  proyisions  of  the  act,  so  as  to 
render  plain  its  true  effect  and  operation, 
omitting  portions  not  necessary  to  a  consid- 
eration of  the  main  questions.  I  quote  as 
follows : 

''An  Act  to  establish  an  eight-hour  day 
for  employees  of  carriers  engaged  in  inter- 
state and  foreign  commerce,  and  for  other 
purposes. 

"Be  it  enacted  .  .  .  That  beginning  Jan- 
uary first,  nineteen  hundred  and  seventeen, 
eight  hours  shall,  in  contracts  for  labor  and 
service,  be  deemed  a  day's  work  and  the 
measure  or  standard  of  a  day's  work  for  the 
purpose  of  reckoning  the  compensation  for 
services  of  all  employees  who  are  now  or  may 
herfeafter  be  employed  by  any  common  carrier 
by  railroad,  .  .  .  which  is  subject  to  the 
provisions  of  the  Act  of  February  fourth, 
eighteen  hundred  and  eighty-seven,  entitled 
*'An  Act  to  regulate  commerce,'  as  amended, 
and  who  are  now  or  may  hereafter  be  actually 
engaged  in  any  capacity  in  the  opei'ation  of 
trains  used  for  the  transportation  of  persons 
or  property  on  railroads,  .  .  .  'fi'om^  any 
State  or  Territory  of  the  United  States  or 
the  District  of  Columbia  to  any  other  State 
or  Territory  6t  the  Uniteki  States  or  the  IWs- 
trict  of  Columbia,'^  etc.  ' 

'•Sec.  2.  That  the  President  shall  appoint 
a  commission  of  three,  which  shall  observe' 
the  operation  and  effects  of  the'  institution 
of  the  eight-hour  stahdard  workday  as  above 
defined  and  the  facts  and  conditions  affecting 
the  [374]"  relations  between  such  common  car- 
riers and  entfployees  during  a  period  t>f  n^t  less 
than  .ifix  months  nor  more  thaii  nine  months, 
hi  the  discretion*  of  the  commissWnV  and  Vith- 
in  thirty  days  thereafter  such  "c6ramission 
shall  report  its  findings  t6  the  President  and 
Congress ; '    . '   .     .  ' 

"Sec.  3.  That  pendfhg  the  report  6f  *  the 
commission "  herein  provided  for  and  for  a 
period  of  thirty  dAys  thereafter  'the  compensa- 
tion of  railiray  Employees  subject  to  this  Act 
fbr- a  standard  eight-hour  workday  shall  not 
be  reduce  below  the  present  standard  day's 
wage,  find  for  all  necessary  time  iii  .excess  of 
eight  hours  such  employees  shall  be  paiid  at 
a  rate  not  less  than  the  pt'o  rata  rate  f br  such 
sfandilrd  eiglit-hour  workday.  ' 

"Sec.  C  That  any  person  violatiri'^  any 
prcivttte  of  this  Act  sh&tl  liie  giiilty  of  a  mis- 
denieand*,'*  etc/'      '         •"   '-''''      » 
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.  It  is,  I  think,  too  plain  for  argument  that 
the  act  departs  from  its  title,  in  that  it  does 
not  establish  eight  hours  as  the  limit  of  a 
day's  work.  There  is  no  prohibition  of  serv- 
ice in  excess  of  eight  hours  per  day,  nor  any 
penalty  for  overtime  work,  for  this  is  to  be 
paid  for  only  pro  rata.  There  is  no  language 
evincing  an  intent  to  repeal  or  modify  the 
Sixteen  Hour  Act  of  March  4,  1907,  c.'2939, 
34  Stat.  1415  (Fed.  St  Ann.  1909  Supp.  p. 
582).  It  is  a  matter  of  common  knowledge 
that  railroad  train  service  must  be  arranged 
according  to  the  distances  between  terminals 
or  "division  points,"  arid  a  change  from  a 
sixteen -hour  limit  to  an  eight-hour  limit 
would  be  so  revolutionary  that  a  purpose  to 
make  such  a  cfiaiige  is  not  to  be  lightly  in- 
ferred. This  act  affords  no  basis  for  such  an 
inference.  What  it  prescribes  is  that  "eight 
hours  shall,  in  contracts  for  labor  and  serv- 
ice, be  deemed  a  day's  work  and  the  measure 
or  standard  of  a  day's  work  /or  the  purpose 
of  reckoning  the  compensation  for  services./* 
It  defines  the  terms  of  contracts  for  service 
and  prescribes  a  measure  only  for  the  purpose 
of  reckoning  compensation.  This  is  the  whole 
effect  of  the  first  section.  To  shorten  the  dis- 
cussion, I  ^ill  concede,  arguendd,  that 
[375]  this  section  of  itself  is  not  in  conflict 
with  the  Constitution.  This  being  assumed, 
the  second  section  evidently  is  unexception- 
able. 

Serious  difficulty  appears,  however,  when 
we  come  to  consider  the  operation  and  effect 
of  the  third  section  in  connection  with  the 
first  and  second.  It  provides  that,  pending 
the  report  of  the  commission,  and  for  thirty 
days  thereafter,  "the  compensation  of  railway 
employees  subject  to  this  Act  for  a  standard 
eight-hour  workday  shall  not  be  reduced  be- 
loW  the  present  staildard  day's  wage,"  etc. 
This,  of  course,  is  to  be  practically  enforced 
by  means  *of  prosecutions  under  §  4.  The 
'^^'resent  staUcfard  day's  x^^age,"  in  effect  upon 
the  railroad  represented  by  appellees  in  this. 
Case  and  upon  most  of  the  other  railroads  of 
the  country,  is  aTterm'not  easily  defined.  Ac- 
cepting the  paraphrase  employed  in  ^he  brief 
for  the  l)nited  States,  the  standard  may  be 
expressed  as  follows:  "One  hundred  miles 
or  less,  ten  hours  or  less,,  shall  constitute  a 
day."  The  eifect  of .  §  3'  "ia  that  during  a 
jJ^riod'"  of  from  seVen  to.  ""eleven  raontlis  the 
carriers  shall  pay  as  mu(;h  for  eight  hours' 
work  as  previously  was  paid  fo^  ten  hours' 
work ;  the  excess  over  eight  lidtirs  to  be  paid 
for  pro  rata  on  the  eight-hour  basis.  The 
effect  is  to  increase  wages  in  a  large  but  un- 
dlefined  amount  upon  the  railroad  represented 
in-flfiis'suit,  and  in  the  amount  of  manv  mil- 
lions  of  dollars  'considering  alf  the  railroads 
that  are  affected.  ""     '     ' 

The  legislation  is  atf^inp^  'to  be  sustained 
solely' as  an'exerciseof  the  power  pf  Cbngress 
to  regulate  interstate  and  for  el  gU  commerce. 
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Evidently  it  can  find  no  other  support,  for 
Congress  has  no  authority  over  the  Missouri) 
Oklahoma  &  Gulf  Kailway  Company,  whose 
receivers  are  appellees  here,  or  over  the  other 
companies  affected  by  this  law,  except  by  rea- 
son of  its  power  to  regulate  commerce;  and 
it  possesses  this  authority  only  because  those 
corporations  voluntarily  have  chosen  to  en- 
gage in  commerce  among  the  States.  A  con- 
tention that  Congress  [376]  has  power  to 
compel  the  railroads  and  their  employees  to 
continue  to  carry  on  such  commerce  at  all 
costs  will  be  dealt  with  hereafter. 

If,  therefore,  the  act  be  not  in  a  real  and 
substantial  sense  a  regulation  of  commerce, 
it  is  in  excess  of  the  constitutional  power  of 
Congress.  "Manifestly,  any  rule  prescribed 
for  the  conduct  of  interstate  commerce,  in  or- 
der to  be  within  the  competency  of  Congress 
under  its  power  to  regulate  commerce  among 
the  States,  must  have  some  real  or  substan- 
tial relation  to  or  connection  with  the  com- 
merce regulated."  Adair  v.  U.  S.  208  U.  S. 
161,  178,  13  Ann.  Cas.  764,  28  S.  Ct.  277,  52 
U.  S.  (L.  ed.)  436,  444.  And,  though  it  be 
a  regulation  of  commerce,  it  is  void  if  it 
conflicts  with  the  provisions  of  the  Fifth 
Amendment,  that  no  person  shall  be  "de- 
prived of  life,  liberty,  or  property,  without 
due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compen- 
sation." Monongahela  Xav.  Co.  v.  U.  S.  146 
U.  8.  312,  336, 13  S.  Ct.  622,  37  U.  S.  (L.  ed.) 
463,  471 ;  U.  S.  v.  Lvnah,  188  U.  8.  445,  471, 
23  S.  Ct.  349,  47  U.  S.  (L.  ed.)  639,  549; 
Adair  v.  U.  S.  208  U.  S.  161,  180,  13  Ann. 
Cas.  764,  28  S.  Ct.  277,  52  U.  S.  (L.  ed.) 
436,  445;  U.  S.  v.  Cress,  decided  March  12, 
1917,  243  U.  S.  316,  37  S.  Ct.  380. 

I  am  convinced,  in  the  first  place,  that  the 
act  cannot  be  sustained  as  a  regulation  of 
commerce,  because  it  has  no  such  object, 
operation,  or  effect.  It  removes  no  impedi- 
ment or  obstruction  from  the  way  of  traffic  or 
intercourse,  prescribes  no  service  to  the  pub- 
lic, lays  down  no  rule  respecting  the  mode  in 
which  service  is  to  be  performed,  or  the  aal^ 
guards  to  be  placed  about  it,  or  the  qualifica- 
tions or  conduct  of  those  who  are  to  perform 
it.  In  short,  it  has  no  substantial  relation 
to  or  connection  with  commerce — no  closer 
relation  than  has  the  price  which  the  carrier 
pays  for  its  engines  and  cars  or  for  the  coal 
used  in  propelling  them. 

The  suggestion  that  it  was  passed  to  pre- 
vent a  threatened  strike,  and  in  this  sense  to 
remove  an  obstruction  from  the  path  of  com- 
merce, while  true  in  fact  is  immaterial  in 
law.  It  amounts  to  no  more  than  saying  that 
it  was  [377]  enacted  to  take  care  of  an  emer- 
gency. But  an  emergency  can  neither  create 
a  power  nor  excuse  a  defiance  of  the  limita- 
tions upon  the  powers  of  the  Government. 
Ex  p.  Milligan,  4  Wall.  2,  121,  18  U.  S. 
(L.  ed.)  281,  296. 


The  simple  effect  of  §  3  is  to  increase,  dur- 
ing the  period  of  its  operation,  the  rate  of 
wages  of  railroad  trainmen  employed  in  in- 
terstate commerce.  It  comes  to  this, — that 
whereas  the  owners  of  the  railroads  have  de- 
voted their  property  to  the  movement  of  in- 
terstate as  well  as  intrastate  oommeroey  and 
whereas  the  trainmen  have  accepted  employ- 
ment in  such  commerce,  and  thus  employers 
and  employees  are  engaged  together  in  a 
quoH  public  service,  the  aet  steps  in  and  pre- 
scribes how  the  money  earned  in  ft  public 
service  shall  be  divided  between  the  owners 
of  the  railroads  and  these  particular  employ- 
ees. This,  in  my  view,  is  a  regulation  not  of 
commerce  but  of  the  internal  affairs  of  the 
common  carriers, — precisely  as  if  an  act  were 
to  provide  that  the  rate  of  interest  payable 
to  the  bondholders  must  be  increased  and  the 
dividend  payments  to  the  stockholders  corre- 
spondingly decreased — and  is  not  only  with- 
out support  in  the  commerce  clause  of  the 
Constitution,  but,  as  I  shall  endeavor  to 
show,  transgresses  the  limitation  of  the  Fifth 
Amendment. 

The  oft-quoted  declaration  of  Chief  Justice 
Marshall  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
196,  6  U.  S.  (L.  ed.)  23,  70,  that  the  power 
to  regulate  commerce  among  the  States,  like 
all  others  vested  in  Congveas,  "is  eomplete  in 
itself,  may  be  exercised  to  its  vtmost-actent, 
and  acknowledges  no  Umitatiou,  other  than 
are  prescribed  ia  the  eoutitatioa,"  ■Mans 
tiiat  the  exercise  of  the  power  ia  net  de- 
pendent on,  and  is  not  to  be  hampered  by, 
the  action  of  the  States,  and  is  imreatrained 
by  any  qualification  other  than  such  as  are 
contained  in  the  fundamental  law.  To  say 
that  the  power  "acknowledges  no  limitations" 
is  not  to  say  that  it  is  limitless  ia  extent, 
for  it  is  confined  by  the  veiy  definition  -of  the 
subject-matter.  The  power  is  vast,  but  is 
not  vague,  and  [378]  error  inevitably  must 
result  from  treating  it  as  nebulous. 

The  act  stands  wholly  precedent  in  either 
state  or  national  legislaticm.  Let  it  be  ad- 
mitted that  mere  noveliy  is  not  a  ground  of 
constitutional  objection,  since  it  ia  the  appro- 
priate function  of  a  legislature  to  change  the 
law.  This  act,  howerer,  differs  not  only  ia 
degree,  but  in  kind,  from  any  and  all  that 
have  preceded  it.  It  is  now  nearly  thirty 
years  since  Congress  entered  the  fidd  of  di- 
rect regulation  of  interstate  railway  car- 
riers. Before  that  the  entire  field  was 
open  to  the  States,  and  sinoe  the  year  1887 
the  regulation  of  their  internal  commerce  has 
still  renutined  open  to  them.  This  has  been  a 
period  of  intense  and  widespread  activity  and 
progress  in  commerce  regulation,  and,  as  it 
happens,  of  equal  progress  respecting  legisla- 
tion in  the  interest  of  workii^gmen.  The  fact 
that  no  law  fixing  the  rate  of  oompensation 
for  railroad  employees  ever  was  proposed  un- 
til this  act  was  brought  forward  a  very  few 
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days  before  its  passage,  and  then  only  under 
the  coercive  influence  of  a  threatened  public 
calamity,  is  the  strongest  evidence  that  in  the 
judgment  of  executives  and  legislators,  state 
and  national,  measures  of  this  sort  were  not 
within  the  bounds  of  permissible  regulation 
of  commerce. 

Afl  already  stated,  the  act  has  not  the  effect 
of  imposing  any  limit  to  the  number  of  hours 
that  a  trainman  may  work  in  a  day,  nor  any 
penalty  for  overtime  work.  Therefore,  it 
cannot  be  sustained  upon  the  ground  on 
which  the  court  sustained  the  Act  of  March 
4,  1907,  34  Stat.  1415,  c.  2939,  limiting  the 
hours  of  service  of  employees  engaged  in  in- 
terstate commerce,  a  groimd  epitomized  in 
Baltimore,  etc.  K.  Co.  v.  Interstate  Commerce 
Commission,  221  U.  S  612,  619,  31  S.  Ct. 
621,  55  U.  S.  (L.  ed.)  878,  as  follows:  "The 
length  of  hours  of  service  has  direct  relation 
to  the  efficiency  of  the  human  agencies  upon 
which  protection  to  life  and  property  neces- 
sarily depends.  ...  In  its  ppwer  suitably 
to  provide  for  the  safety  of  employees 
[379]  and  travelers,  Congress  was  not  limited 
to  the  enactment  of  laws  relating  to  mechan- 
ical appliances,  but  it  was  also  competent  to 
consider,  and  to  endeavor  to  reduce,  the  dan- 
gers incident  to  the  strain  of  excessive  hours 
of  duty  on  the  part  of  engineers,  conductors, 
train  dispatchers,  telegraphers,  and  other 
persons  embraced  within  the  class  defined  by 
the  act." 

The  Safety  Appliance  Acts  (6  Fed.  St  Ann. 
752;  10  Fed.  St.  Ann.  375;  Fed.  St.  Ann. 
1912  Supp.  p.  335)  are  as  evidently  distin- 
guishable, they  likewise  being  designed  to 
secure  the  safety  of  employees  and  travelers, 
as  this  court  repeatedly  has  held.  Johnson 
V.  Southern  Pac.  Co.  196  U.  S.  1,  17,  25  S. 
Ct.  158,  49  U.  S.  (L.  ed.)  363,  369;  Southern 
R.  Co.  v.  U.  S.  222  U.  S.  20,  26,  32  S.  Ct.  2, 
56  U.  S.  (L.  ed.)  72,  74;.  Texas,  etc.  R.  Co. 
V.  Rigsby,  241  t\  S.  33,  41,  36  S.  Ct.  482, 
66  U.  S.  (L.  ed.)  874,  878. 

Nor  does  the  Federal  Employers'  Liability 
Act  of  April  22,  1908,  35  Stat.  65,  c.  149 
(Fed.  St.  Ann.  1909  Supp.  p.  584)  furnish  a 
precedent  for  the  present  legislation.  The 
constitutionality  of  that  act  was  sustained 
in  Re  Second  Employers'  Liability  Cases, 
223  U.  S.  1,  32  S.  Ct.  169,  66  U.  S. 
(L.  ed.)  327,  38  L.R.A.(N.S.)  44,  upon 
grounds  very  clearly  set  forth  in  the  opin- 
ion, thus  (p.  48)  :  "Congress,  in  the  ex- 
ertion of  its  power  over  interstate  commerce, 
may  regulate  the  relations  of  common  car- 
riers by  railroad  and  their  employees,  while 
both  are  engaged  in  such  commerce,  subject 
always  to  the  limitations  prescribed  in  the 
Constitution,  and  to  the  qualification  that 
the  particulars  in  whiclT  those  relations  are 
regulated  must  have  a  real  or  substantial 
connection  with  the  interstate  commerce  in 
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which  the  carriers  and  their  employees  are 
engaged;''  and  again  (pp.  50-51) :  ''The  nat- 
ural tendency  of  the  changes  described  is  to 
impel  the  carriers  to  avoid  or  prevent  the 
negligent  acts  and  omissions  which  are  made 
the  bases  of  the  rights  of  recovery  which  the 
statute  creates  and  defines;  and,  as  whatever 
makes  for  that  end  tends  to  promote  the  safe- 
ty of  the  employees  and  to  advance  the  com- 
merce in  which  they  are  engaged,  we  enter- 
tain no  doubt  that  in  making  those  changes 
Congress  acted  within  the  limits  of  the  dis- 
cretion confided  to  it  by  the  CJonstitution." 

Progressive  as  has  been  the  legislation  of 
Congress  and  [380]  the  States  enacted  during 
the  past  thirty  years  for  the  regulation 
of  common  carriers,  I  have  found  none  at  all 
analogous  to  that  now  under  consideration. 
Besides  the  acts  already  referred  to,  laws 
have  been  passed  respecting  tariffs,  bills  of 
lading,  through  routes,  joint  rates,  the  ex- 
change of  traffic,  terminal  charges,  locomotive 
headlights,  and  a  multitude  of  other  matters; 
but  each  and  all  of  these  have  some  direct  and 
substantial  relation  to  commerce  itself. 

The  suggestion  that  an  increase  in  the 
wages  of  trainmen  will  increase  their  content- 
ment, encourage  prompt  and  efficient  service, 
and  thus  facilitate  the  movement  of  commerce, 
is  altogether  fanciful.  The  increase  effected 
is  not  at  all  conditioned  upon  contended  or 
efficient  service.  It  benefits  alike  those  who 
are  efficient  and  those  who  are  not.  It  does 
not  equalize  wages,  but  applies  proportion- 
ately in  all  cases;  making  the  least  increase 
upon  railroads  whose  rates  of  pay  are  the 
lowest,  the  greatest  where  wages  are  the 
highest.  As  a  measure  for  improving  the 
quality  of  railroad  locomotives,  a  law  requir- 
ing the  companies  to  pay  25%  more  than 
before  for  each  locomotive,  without  stipulat- 
ing for  any  improvement  in  the  quality, 
would  he  absurdly  ineffective.  Equally  fu- 
tile, as  a  measure  for  improvement  ol  tlie 
quality  of  railway  supplies,  would  be  a  pro- 
vision of  l&w  compelling  the  roads  to  pay 
25%  more  than  formerly  for  rails,  crossties, 
fuel,  and  the  like,  irrespective  of  the  question 
of  quality.  In  each  of  these  instances  the 
natural  effect  of  the  regulation  as  an  aid  to 
commerce  would  be  precisely  the  same  as  that 
of  the  act  under  consideration — ^that  is,  nil. 

The  attempt  is  made  to  sustain  the  act  as 
analogou3  to  the  exercise  of  the  power  to 
fix  rates  of  freight  and  fare  for  the  carriage 
of  conunodities  and  passengers,  or  as  a  branch 
of  that  power.  This,  in  my  judginent,  is  a 
false  analogy.  The  origin  apd  basis  of  the 
governmental  power  to  regulate  rates  a)re 
in  the  right  of  the  public  to  demand  [3S1  ]  and 
secure  the  services  of  the  common  Carrier  ott 
reasonable  and  equal  terms,  and  without  hag- 
gling as  to  rates  or  other  terms.  Every  mem- 
ber of  the  public  is  entitled  to  be  served,  and 
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rates  are  established  by  public  authority  in 
order  to  protect  the  public  against  oppression 
and  discrimination.  But  there  is  no  common 
or  other  right  on  the  part  of  the  trainmen  to 
demand  employment  from  the  carriers,  nor 
any  right  on  the  part  of  the  carriers  to  com- 
pel the  trainmen  to  serve  them.  The  em- 
ployment is  a  matter  of  private  bargaining 
between  the  parties,  in  which  each  has  a  con- 
stitutional right  to  exact  such  terms  fis  he 
may  deem  proper.  Adair  v.  tJ.  S.  208  U.  S. 
161,  172,  173,  13  Ann.  Cas.  764,  28  S.  Ct. 
277,  62  U.  S.  (L.  ed.)  436,  442;  Coppage  v. 
Kansas,  236  U.  S.  1,  20,  36  S.  Ct.  240,  69 
U.  S.  (L.  ed.)  441,  448,  LJa.A.1916C  960. 
Thus  the  sole  foundation  of  the  governmental 
power  to  fix  rates  is  absent  in  the  case  of 
wages,  and  the  asserted  power  to  fix  the  lat- 
ter is  inconsistent  with  the  constitutional 
rights  of  employer  and  employee  to  agree  be- 
tween themselves  respecting  the  terms  of  the 
employment. 

But  further,  the  interest  of  the  public  in 
the  regulation  of  rates  lies  in  limiting  the 
carrier  to  a  reasonable  compensation  for  his 
services.  Incidentally,  sucli  a  regulation  may 
exert  an  indirect  influence  upon  wages,  as 
upon  other  expenditures  of  the  carrier.  Thus, 
tjie'  Interstate  Commerce  Commission  has 
heldihat  undue  cost. of  operation  or  manage- 
ment cannot  stand  as  a  justification  for  un- 
reasonably high  rates.  Milk  Producers*  Pro- 
tective Assoc.  V.  Delaware,  etc.  R.  Co.  7  Int. 
Com. '  Rep.  92,  ]  64 ;  Society  of  American 
Florists,  etc.  v.  U.  S.  Exp.  Co.  12  Int.  Com. 
Rep.  120,  127.  But  whatever  concern  the 
public  authorities,  or  regulators  of  commerce, 
have  in  the  cost  of  operation  or  management 
(including  the  rates  of  wages)  is  in  the 
direction  of  lowering — not  increasing — ex- 
penses, llie  present  act  has  for  its  purpose 
and  necessary  effect  the  raising  of  wages; 
and,  whatever  "may  be  its  juatiflQation  from 
the  ^iiBia)»itarlan  standpoint,'  it  cannot  seri- 
ously be  regarded  as  a  regulation  of  commerce 
because  incidental  to  a  regulation  [382]  of 
rates.  It  is,  indeed/  the  very  antithesis  ol 
siich  a  regulation.  If  it  reduced  wages,  it 
would  be  much  more'  easily  supportable  on 
this  theoi^. 

.Xlie.'prlniaiy  and  fundamenta:!  constitu- 
tional-defect thia^t'I  find  in  the  act  now  under 
<*9nsideration  ia  precisely  this:  That  it  under- 
takes to  regulate .  the  relations  of  common 
carriers  by  Railroad  to  their  employees  in 
respect  %o  a  particular  matter — an  increase  of 
wagesr— that'fias  no  real  and  substantial  con- 
nection with  the  jnterfitate  oomraferce  in  which 
the  carriers  and  their  employees  are  engaged. 
Certaiiily  the  amount  of  wages  that  shall  be 
paid  to  a  trainman  has  nb  more  substantial 
relation  to' commerce  than  the  matter  which 
was  under  consideration  in  Adair  v.  U.  S.  208 
U.  S.  161,  l3  Aim.  Cas.  764,  28  S.  Ct.  277,  52 


U.  S.  (L.  ed.)  436,  that  is,  the  right  of  an 
employee  to  retain  his  employment  notwith- 
standing his  membership  in  a  labor  organiza- 
tion.  In  that  case  this  court,  by  Mr.  Justice 
Harlan,  used  the  following  language  (p. 
178) :  "But  what  possible  legal  or  logical 
connection  is  there  between  an  employee's 
membership  in  a  labor  organization  and  the 
carrying  on  of  interstate  commerce?  Such 
relation  to  a  labor  organization  cannot  have, 
in  itself  and  in  the  eye  of  the  law,  any  bear- 
ing upon  the  commerce  with  which  the  em- 
ployee is  connected  by  his  labor  and  services." 

It  proves  nothing  to  say  that  the  increase 
of  pay  was  or  is  necessary,  in  the  judgment 
of  Congress,  to  prevent  all  railroad  service  in 
interstate  commerce  from  being  suspended. 
As  a  law  to  prevent  a  strike,  the  act  is  quite 
intelligible;  but,  as  we  have  seen,  the  emer- 
gency conferred  no  power  upon  Congress  to 
impose  the  burden  upon  the  carriers.  If  the 
public  exigency  required  it.  Congress  perhaps 
might  have  appropriated  public  moneys  to 
satisfv  the  demands  of  the  trainmen.  But 
there  is  no  argument  for  requiring  the  car- 
riers to  pay  the  cost,  that  would  not  equally 
apply  to  renewed  demands,  as  often  as  made, 
if  made  by  men  who  had  the  power  to  tie 
up  trafiic.  I  cannot  [383]  believe  that  this 
IS  regulation  of  commerce  within  the  meaning 
of  the  Constitution. 

But,  secondly,  as  already  remarked,  and  as 
shown  in  the  above  quotation  from  223  U.  S. 
p.  49,  the  power  of  Congress  to  regulate  com- 
merce among  the  States  is  "subject  always 
to  the  limitations  prescribed  in  the  Constitu- 
tion," and,  among  others,  to  the  inhibition  of 
the  Fifth  Amendment  against  the  deprivation 
of  liberty  or  property  without  due  process 
of  law  and  the.  taking  of  private  property  for 
public  use  without  just  compensation.  This 
has  been  held  so  often  that  it  hardly  is  neces- 
sary to  cite  cases^  Monongahela  Xav,  Co.  v. 
U.  S.  148  U.  S.  312,  336,  13  S.  Ct.  622,  37 
U.  8.  (L.  ed.)  463,  471;  U.  S.  v.  Lynah,  188 
U.  S.  446,  471,  23  S.  Ct.  349,  47  U.  S.  (L.  ed.) 
639,  649;  Adair  v.  U.  S.  208  U.  S.  161,  180, 
13  Ann.  Cas.  764,  28  S.  Ct.  277,  52  U.  S. 
(L.  ed.)  436,  446;  U.  S.  v.  Cress,  decided 
March  12,  1917,  243  U.  S.  316,  37  S.  Ct.  380. 

I  am  convinced  that  the  act  transgresses 
this  provision  of  the  Amendment  in  two  re- 
spects; first,  in  that  it  exceeds  the  bounds  of 
proper  regulation,  and  deprives  the  owners  of 
the  railroads  of  their  fundamental  rights  of 
liberty  and  property;  and,  secondly,  in  that 
Congress,  although  confessedly  not  in  pos- 
session of  the  ..J^nformation  necessary  for  in- 
telligent and  just  treatment  of  the  pending 
controversy  between  the  carriers^  and  the 
trainmen  (for  the  act  itself,  in  its  second  sec- 
tion, provides  for  the  very  investigation  that 
tho  history  of  the  legislation  shows  was  imper- 
atively necessary),  arbitrarily  imposed  upon 
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the  carriers  the  entire  and  enormous  cost  oi 
an  experimental  increase  in  wages,  without 
providing  for  any  eompeasatioii  to  be  paid  in 
case  the  investigation  should  demonstrate  the 
impropriety  of  the  increase. 

Upon  the  %rflt  of  these  points,  J  repeat  that 
the  sole  authority  of  Congress  to  regulate 
these  railroad  corporations,  including  that 
eompasy  which  is  represented  in  the  present 
action,  arises  from  the  fact  that  they  volun* 
tarily  have  devoted  their  property  to  the 
service  of  interstate  commerce.  I  am  unable 
to  find  in  the  Constitution  any  [884]  author- 
ity on  the  part  of  Congress  to  commandeer  * 
the  railroads,  or  the  services  of  the  trainmen. 
The  cases  that  are  referred  to  as  sustaining 
the  supposed  obligation  of  the  carrier  to  carry 
on  its  business  regardless  of  cost,  and  the 
authority  oi  government  to  compel  perform- 
ance of  that  obligation  (Atlantic  Coast  Line 
R.  Co.  T.  North  Carolina  Corp.  CommiBaion, 
206  U.  6.  1,  27,  U  Ann.  Cas.  398,  27  S.  Ct. 
585,  51  U.  S.  (L.  ed.)  933,  945;  Missouri  Pac. 
R,  Co.  T.  Kansas,  216  U.  6.  262,  279,  30  S.  Ct. 
330,  54  U.  S.  (L.  ed.)  472,  480;  see  also  Wis- 
consin, etc.  R.  Co.  V.  Jacobson,  170  U.  S.  287, 
308,  21  8.  Ct.  115,  45  U.  S.  (L.  ed.)  194, 
201),;were  decisions  .sustaining  the  power  of 
state  governments  to  enforce  obligations  ari&* 
ing  out  of  the  grant  by  tbe  State  to  the  rail-* 
road  company  of  the  right  of  existence  and 
the  frandiise  to  operate  its  road;  and  they 
were  decided  upon  the  authority  of  a  line  of 
decisions  in  the  state  courts  (Worcester  Vi 
Norwich,  etc.  R.  Co.  109  Mass.  103,  113  v 
People  V.  Boston,  etc.  R.  Co.  70  N.  Y.  569, 
671;  Pieople  v.  New  York,  etc.  R.  Co.  104  N.  Y. 
68,  67,  9  K.  £.  856;  58  Am.  Rep.  484;  People 
V.  81  Louis,  etc.  R.  Co.  176  111.  512,  524,  45 
N.  E.  824,  52  N.  E.  292,  35  L.R.A.  656)  that 
based  tbe  right  of  control  upon  the  power  of 
the  State  to  enforce  the  charter  obligation  and 
the  reserved  power  te  alter  or  amend  the 
charter  in  the  p^lie  interest.  The  relation 
of  the  federal  Government  to  railroad  com* 
panies'  mot  ^artefed  by  it  is  altogetiier  dif- 
fei^nt,  being  dependent  entirely  upon  the 
fact  that  the  companies-  have  seen  ftt  to  en« 
gage  in  interstate  transportation,  a  branch  of 
businesft'frtei-whidi,  in  my  opimoD,  they  are 
at  Hherty  to  withdraw  at  any  time,— *80 
far  a»  -any  avthoriiy  Irf  the  Fiederal  Oovem* 
ment'^sto^- prevent:  it'  is  eoneemed,' — however 
unpnuJticahle  aueh-  withdrawal  *  may  be. 

The  extent  to  wiiieh  regulation  properly 
eaw  ^  uifcd^  flUjofa  eirenmstanees  -was^  defined 
very  clearly 'by  this  oourt  in  thetgareat  eaae 
of  Munn  v.  Illinois,  04  U.  S.  113,  24  U.  Si 
(L.  ed.>  77,' where  Mr.  Chief  Justice  Waite, 
speaking  lor  the- court,  said  (p.  126) :  "Prop- 
erty doer  beeoMo  clothed  with  a  pubiie  inter* 
est  when-  weed  in  a  manner  to.  make  it  of 
pubiie  cons6%ueB(Ce,  [3^5]  and  syffeet  the  oom- 
rannity  at  large.-  When,  therefore, :  one  der 
Ann.  Cas.  1918A — 66. 
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votes  his  property  to  a  use  in  which  the  pub- 
lic has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest 
he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use;  but,  so  long 
as  he  maintains  the  \ise,  he  must  submit  to 
the  control."  The  control  there  referred  to 
was  a  regulation  by  the  State  of  the  service 
performed  by  public  warehouses  and  a  limi- 
tation of  the  charges  for  that  service.  The 
opinion  made  it  plain  that  the  interest  of  the 
public  was  not  in  the  property,  but  in  the 
use  of  it;  that  not  its  management  or  dis> 
position  in  general,  but  only  the  manner  of 
its  use  in  the  service  of  the  public,  w^as  sub- 
ject to  control. 

The  same  limitation  upon  the  authority  of 
the  public  has  been  variously  expressed  in 
many  decisions.  Thus  in  Interstate  Com- 
merce Commission  v.  Chicago  Great  Western 
R.  Co.  209  U.  S.  108,  118,  28  S.  Ct.  493,  52 
U.  .S.  (L.  ed.)  705,  712,  the  court,  by  Mr. 
Justice  Brewer,  said:  "It -must  be  remem- 
bered that  railroads  are  the  private  property 
of  their  owners;  that  while  from  the  public 
character  pf  the  work  in  which  they  are  en- 
gaged tbe  public  has  the  power  to  prescribe 
rules  for  securing  faithful  and  efficient  serv- 
ice and  equality  between  shippers  and  com- 
munities, yet  in  no  proper  sense  is  the  public 
a  general  manager."  In  Southern  Pac.  Co. 
v.  Interstate  Coipmerce  Commission,  219  U. 
S.  433,  444,  31  S.  pt.  288,  55  U.  S.  (L.  ed.) 
283,  287,  reference  y<'SiS  ms^de  to  the  unwar- 
ranted assertion  by  tjie  Commission  of  "a 
power  which  if  it  obtained  would  open  a  vast 
field  for  the  e^^^ercise  of  discretion,  to  the 
destruction  of  rights  of  private  property  in 
railroads,  and  would  in  effect  assert'  public 
ownership  without  any  of  ,the  responsibilities 
^hich  ownership  w^ould  imply."  And,  in 
the  Minnesota  Rate  Cases,  230  U.  S.  352,  433, 
Ann.  Cas.  1916A  18,  33  S.  Ct.  729,  57  U.  S. 
(L.  ed.)  1511,  1565,  .48  LJl,A.(N.S.)  1151, 
it  was  said>>  "The  propei^ty  of  the  railroad 
corporation  has  been  de\^pted  to  a  public  use. 
There  is  always  the  obligation  springing  from 
the  nature  of-:  the  business  in  which  it  is 
[386]  engajfed^-which  private  exigency  may 
^ot  be  permitted  to  ignore — that  there  shall 
not  be  an  exprbitant  charge  for  the  service 
rendered.  But  t^e  State  has  not  seen  fit  to 
un^e^take  the  service  itself;  and  the  private 
property  embarke4  in  it  is  not  placed  at  the 
nAf^T-oy  of  legislative  caprice.  It  rests  secure 
under  th^  constitutional  protection  which  ex- 
tends mot  n^erely  to  the  title  but  to  the  right 
to ; receive,  just  co;mpensation  for  the  service 
given  to  the  publ^." 

The  case  liist  mentioned  was  one  .of  alleged 
oonfisoation  reciting  from  a  state  la\y  limit- 
ing rates- of- freight,  and  the  language  quoted 
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was  appropriate  to  that  topic.  But  the  right 
to  immunity  from  confiscation  is  not  the  only 
right  of  property  safeguarded  by  the  Fifth 
Amendment.  Rights  of  property  include 
something  more  than  mere  ownership  and  the 
privilege  of  receiving  a  limited  return  from 
its  use.  The  right  to  control,  to  manage,  and 
to  dispose  of  it,  the  right  to  put  it  at  risk 
in  business,  and  by  legitimate  skill  and  enter- 
prise to  make  gains  beyond  the  fixed  rates 
of  interest,  the  right  to  hire  employees,  to 
bargain  freely  with  them  about  the  rate-  of 
wages,  and  from  their  labors  to  make  lawful 
.gains — these  are  among  the  essential  rights 
of  property,  that  pertain  to  owners  of  rail- 
roads as  to  others.  The  devotion  of  their 
property  to  the  public  use  does  not  give  to  the 
public  an  interest  in  the  property,  but  only 
in  its  use. 

This  act,  in  my  judgment,  usurps  the  right 
•of  the  owners  of  the  railroads  to  manage 
their  own  properties,  and  is  an  attempt  to 
control  and  manage  the  properties  rather 
than  to  regulate  their  use  in  commerce.  In 
particular,  it  deprives  the  carriers  of  their 
xi^^t  to  agree  with  their  employees  as  to  the 
.terms  of  employment.  Without  amplifying 
the  point,  I  need  only  refer  again  to  Adair 
V.  U.  S.  208  U.  S.  161,  174,  178,  13  Ann.  Cas. 
764,  28  S.  Ct.  277,  52  U.  S.  (L.  ed.)  436,  442, 
444. 

I  wholly  dissent  from  the  suggestion,  upon 
which  great  stress  is  laid  in  the  opinion  of 
the  majority  of  the  court,  [887]  that  the  ad- 
mittedly private  right  of  the  carriers  and 
their  employees  to  fix  by  agreement  between 
themselves  the  standard  of  wages  to  control 
their  relations — a  right  guaranteed  by  the 
'"due  process  of  law"  clause,  as  this  court  re- 
peatedly has  held — can  foe  set  at  naught  or 
treated  as  waived  in  the  present  instance  be- 
'  cause  the  parties  have  failed  to  agree,  or  that 
ilegislative  interference  can  be  justified  on 
that  ground.  The  right  to  contract  is  the 
Tight  to  say  by  what  terms  one  will  be  bound. 
It  is  of  the  very  essence  of  the  right  that  the 
parties  may  remain  in  disagreement  if  either 
party  is  not  content  with  any  term  proposed 
!by  the  other.  A  failure  to  agree  is  not  a 
waiver  but  an  exercise  of  the  right — as  much 
so  as  the  making  of  an  agreement 

To  say  that  the  United  States  has  such  a 
relation  to  interstate  traffic  and  the  transpor- 
tation of   the  mails  that  it  may   interfere 
•directly  by  force,  or  indirectly  through  the 
courts,    to    remove    obstructions    placed    by 
wrongdoers  in  the  way  of  such  transportation 
(In  re  Debs,  158  U.  S.  564,  582,  586,  ]5  8. 
Ct.  900,  39  U.  S.  (L.  ed.)   1092,  1102,  1103), 
is  not  to  say  that,  when  obstruction  is  threat- 
ened, Congress,  without  taking  over  the  rail- 
roads and  paying  just  compensation  to  the 
•owners,  may  exercise  control  of  the  revenues 
4ind  dispose  of  them  for  the  purpose  of  buying 


peace,  either  by  direct  intervention  or  through 
coercive  legislation.  To  do  this  is  to  ignore 
the  distinction  between  meum  and  tuum,  to 
safeguard  which  was  one  of  the  objects  of  the 
Fifth  Amendment. 

The  logical  consequences  of  the  doctrine 
now  announced  are  sufficient  to  condemn  it. 
If  Congress  may  fix  wages  of  trainmen  in 
interstate  commerce  during  a  term  of  months, 
it  may  do  so  during  a  term  of  years,  or 
indefinitely.  If  it  may  increase  wages,  much 
more  certainly  it  may  reduce  them.  If  it 
may  establish  a  minimum  it  may  establish 
a  maximum.  If  it  may  impose  its  arbitral 
award  upon  the  parties  in  a  dispute  about 
wages,  it  may  do  the  same  in  the  event  of  a 
dispute  between  the  railroads  and  [888]  the 
coal-miners,  the  car-builders,  or  the  producers 
of  any  other  commodity  essential  to  the  prop- 
er movement  of  traffic. 

That  the  act  is  a  wide  departure  from  all 
previous  legislation  for  regulating  commerce 
has  been  shown.  The  bearing  of  this  upon 
the  present  point  is  obvious,  since  it  is  a  safe 
assertion  that  every  dollar  of  the  thouaanda 
of  millions  that  are  invested  in  railroads  in 
this  country  has  been  invested  without  any 
anticipation  or  reason  for  anticipating  that 
a  law  of  this  character  would  be  adjudged  to 
be  permissible,  either  as  a  regulation  of  com- 
merce or  on  any  other  ground. 

Upon  the  second  ground  of  repugnancy  to 
the  Fifth  Amendment  I  need  not  dwell,  since 
it  is  dealt  with  fully  in  the  dissenting  opinion 
of  Mr.  Justice  Day,  with  whose  views  upon 
that  question  I  entirely  agree. 

Mr.  Justice  Van  Devanter  concurs  in  this 
dissent,  including  that  portion  of  Mr.  Juatioe 
Day's  dissenting  opinion  just  mentioaed. 

McRsTXOLDS,  J.  {dissenting). — ^Whatever 
else  the  Act  of  September  3,  1916,  may  do, 
it  certainly  commands  that  during  a  mini- 
mum period  of  seven  montha  interstate  eom- 
mon  carriers  by  railroads  shall  pay  their 
employees  engaged  in  operating  trains  for 
eight  hours'  work  a  wage  not  less  than  the 
one  then  established  for  a  atandard  day — 
generally  ten  hours. 

I  have  not  heretof<»e  supposed  that  such 
action  was  a  regulation  of  comnkerce  within 
the  fair  intendment  of  those  words  as  used 
in  the  Constitution;  and  the  argument  ad- 
vanced in  support  of  the  contrary  view  is 
unsatisfactory  to  my  mind.  I  cannot,  there- 
fore, concur  in  the  conclusion  that  it  was 
within  the  power  of  Congress  to  enact  the 
statute. 

[3M]  But,  considering  the  doctrine  now 
affirmed  by  a  majority  of  the  oourt  as  es- 
tablished, it  follows  as  of  course  that  Con- 
gress has  power  to  fix  a  maximum  as  well 
as  a  minimum  wage  for  traittmen ;  to  require 
compulsory    arbitration    of  *  labor    disputes 
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^hich  may  seriously  and  directly  jeopardize 
-the  movement  of  interstate  traffic;  and  to 
take  measures  effectively  to  protect  the  free 
flow  of  such  commerce  against  any  combina- 
tion, whether  of  operatives,  owners,  or  stran* 
.gers.  United  States  Supr^ne  Court — ^April  9,  1917. 


BUNTING 


v. 


OREGON. 


NOTE. 

The  reported  case  sustains  the  validity  of 
-the  so-called  "Adamson  Law"  (Act  Sept.  3, 
1916,  Fed.  St.  Ann.  Pamph.  Supp.  Koi  8, 
p.  139),  which  establishes  an  eight-hour  day 
for  the  employees  of  interstate  railroad  com- 
j>anies  and  establishes  temporarily  a  mini- 
mum wage  and  the  rate  of  pay  for  overtime. 
The  wage  provisions  in  question  are  appar- 
ently deemed  to  be  beyond  the  power  of  Con- 
.gress  imder  normal  circumstances  but  are 
held  to  be  justified  as  an  exercise  of  the 
power  to  protect  commerce  by  the  imminence 
•of  a  nation-wide  strike  of  railroad  employ- 
ees. The  validity  of  a  statute  limiting  the 
length  of  a  day's  labor  is  discussed  in  the 
notes  to  Ex  p.  Boyce,  1  Ann.  Cas.  66;  State 
v.  Muller,  11  Ann.  Cas.  88;  Muller  v.  Oregon, 
13  Ann.  Cas.  957;  Com.  v.  Riley,  Ann.  Cas. 
1912D  388;  State  v.  Barba,  Ann.  Cas.  1914D 
1261;  and  Booth  v.  Peqple,  78  Am.  St.  Rep. 
:229,  243. 

Aa  to  the  validity  of  a  statute  fixing  a 
minimum  wage  for  public  work,  see  the  note 
to  Malette  v.  Spokane,  Ann.  Cas.  1913E  986. 
See  also  Malette  v.  Spokane,  Ann.  Cas. 
1915D  225,  reversing  on  rehearing  the  case 
»la8t  cited. 

The  validity  of  a  statute  fixing  a  minimum 
-wage  for  women  and  children  is  discussed  in 
the  note  to  Stettler  v.  O^ara,  Ann.  Cas. 
1916A  217. 

As  to  the  validity  of  a  statute  regulating 
the  time  of  payment  of  wages,  see  the  note 
.to  Wynne  v.  Seaboard  Air  Idne  By.  Ann.  Gaa. 
1916B  133. 

The  cases  passing  on  the  question  whether 
^  state  statute  regulating  hours  of  labor  of 
railroad  employees  is  an  interference  with 
interstate  commerce  are  reviewed  in  the  note 
to  Seaboard  Air-Line  Ry.  v.  Blackwell,  Ann. 
<:as.  1917A  967,  981. 

In  Bunting  v.  Oregon,  reported  in  full» 
immediately  following,  a  statute  of  Oregon 
fixing  a  ten-hour  day  for  employees  in  fac- 
tories and  providing  lor  time  and  one-half 
^or  overtime  is  snstained.  See  also  State  v. 
Bunting,  Ann.  Cas.  1916C  1003,  which  was 
affirmed  by  the  case  last  cited. 


243  V.  S.   426;  37  S.  Ct,  435. 


Labor  Iaws  —  Bes^lation  of  IicnstH  of 
Day's  lAbov  —  ValUlty. 

A  regulation  of  hours  of  service— not  of 
wages — and  one,  therefore,  which  the  state, 
in  the  exercise  of  its  police  power,  could  con- 
sistently with  due  process  of  law  enact,  is 
what  was  made  by  the  provisions  of  Ore»  Laws 
1913,  chap.  102,  §  2,  purporting  to  have  been 
enacted  as  a  health  measure,  that  "no  person 
shall  be  employed  in  any  mill,  factory,  or 
manufacturing  establishment  in  this  state 
more  than  ten  hours  in  any  one  day  except 
watchmen  and  employees  when  engaged  in 
making  necessary  repairs  or  in  case  of  emer- 
gency where  life  or  property  is  in  imminent 
danger,"  notwithstanding  a  proviso  to  such 
section  that  "employees  may  work  overtime 
not  to  exceed  three  hours  in  any  one  day, 
conditioned  that  payment  be  made  for  such 
overtime  at  the  rate  of  time  and  one-half  of 
the  regular  wage." 

[See  note  at  end  of  this  case.] 

An  hours-of-service  law  may  be  limited  to 
employees  in  mills,  factories,  or  manufactur- 
ing establishments,  as  is  done  by  Ore.  Laws 
1913,  chap.  102,  §  2,  without  invalidating 
the  law  as  making  an  unconstitutional  dis- 
crimination. 

[See  note  at  ead  oi  this  case.] 

Error  to  Supreme  Court  of  Oregon. 

Criminal  action.  Franklin  O.  Bunting 
convicted  in  Circuit  Court,  Lake  oounty,  Ore- 
gon, of  violation  of  labor  law.  Judgment 
affirmed  by  Supreme  Court  of  Oregon.  De- 
fendant brings  error.  The  facts  are  stated  in 
the  opinion.    Aoibmed. 

W.  Lmr  Thompson  and  O.  W.  Fulton  for 
plaintiff  in  errcHr. 

Pelisf  Frankfurter^  J,  0.  Bailey  and  Oeorpe 
M.  Brown  for  defendant  in  error. 

[433]  MoKbitna,  J. — Indictment  charging 
a  violatum  of  a  statute  of  the  State  of  Ore- 
gon, S  2  of  which  provides  as  follows: 

"No  person  shall  be  employed  in  any  mill, 
factory  or  [434]  manufacturing  establish- 
ment in  this  State  more  than  ten  hours  in 
any  erne  day,  except  watchmen  and  anployees 
when  engaged  in  making  necessary  repairs, 
or  in  case  ol  emergency,  where  life  or  prop- 
erty is  in  imminent  danger;  provided,  how^ 
ever,  employees  may  work  overtime  not  to 
exceed  three  hours  in  any  one  day,  condi- 
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tioned  that  payment  be  made  for  Baid  ovpr- 
time  at  the  rate  of  time  and  one-half  of  the 
regular  wage." 

A  violation  of  the  act  la  made  a  misde- 
meanor, and  in  pursuance  of  this  provision 
the  indictment  was  found.  It  charges  a  vio- 
lation of  the  act  by  plaintiff  in  error,  Bunt- 
^T^g>  by  employing  and  causing  to  work  in  a 
flour  mill  belonging  to  the  Lakeview  Flour- 
ing Mills,  a  corporation,  one  Hammersly  for 
thirteen  hours  in  one  day,  Hammersly  not 
being  within  the  excepted  conditions,  and  not 
being  paid  the  rate  prescribed  for  overtime. 

A  demurrer  was  filed  to  the  indictment,  al- 
leging against  its  sufficiency  that  the  law 
upon  which  it  was  based  is  invalid  because 
it  violates  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  and  the 
constitution  of  Oregon. 

The  demurrer  was  overruled;  and  the  de- 
fendant, after  arraignment,  plea  of  not  guilty 
and  trial,  was  found  guilty.  A  motion  in 
arrest  of  judgment  was  denied  and  he  was 
fined  $50.  The  judgment  was  affirmed  by 
the  Supreme  Court  of  the  State.  The  Chief 
Justice  of  the  court  then  allowed  this  writ 
of  error. 

The  consonance  of  the  Oregon  law  with 
the  Fourteenth  Amendment  is  the  question  in 
the  case,  and  this  depends  upon  whether  it 
is  a  proper  exercise  of  the  police  power  of 
the  State,  as  the  Supreme  Court  of  the  State 
decided  that  it  is. 

Tliat  the  police  power  extends  to  health 
regulations  is  not  denied,  but  it  is  denied  that 
the  law  has  such  purpose  or  justification.  It 
is  contended  that  it  is  a  wage  law,  not  a 
health  regulation,  and  takes  the  property  of 
plaintiff  in  [436]  error  without  due  process. 
The  contention  presents  two  questions:  (1) 
Id  the  law  a  wage  law,  or  an  hours  of  serv- 
ice law?  And  (2)  if  the  latter,  has  it  equal- 
ity of  operation? 

Section  1  of  the  law  expresses  the  policy 
that  impelled  its  enactment  to  be  the  inter- 
est of  the  State  in  the  physical  well-being  of 
its  citizens  and  that  it  is  injurious  to  their 
health  for  them  to  work  "in  any  mill,  fac- 
tory or  manufacturing  establishment"  more 
than  ten  hours  in  anyone  day;  and  §  2,  as 
we  have  seen,  forbids  their  employment  in 
those  places  for  a  longer  time.  If,  therefore, 
we  take  the  law  at  its  word  there  can  be  no 
doubt  of  its  purpose,  And  tiie  Supreme  Court 
of  the  State  has  added  the  confirmation  of 
its  decision,  by  declaring  that  "the  aim  of 
the  statute  is  to  fix  the  maximum  hours  of 
service  in  certain  industries.  The  act  makes 
no  attempt  to  fix  the  standard  of  wages.  No 
maximum  or  minimum  wage  is  named.  That 
is  left  wholly  to  the  contracting  parties." 

It  is,  however,  urged  that  we  are  not  bound 
by  the  declaration  of  the  law  or  .the  decision 
of  the  court.     In  other  words,  and  to  use 


counsel's  language,  "the  legislative  declara- 
tion of  necessity,  even  if  the  act  followed 
such  declaration,  is  not  binding  upon  thi» 
court.  Coppage  v.  Kansas,  236  U.  S.  1  [35 
S.  Ct.  240,  59  U.  S.  (L.  ed.)  441,  L.R.A.1915C 
960]."  Of  course,  mere  declaration  cannot 
give  character  to  a  law  nor  turn  illegal  into 
legal  operation,  and  when  such  attempt  is 
palpable  this  court  necessarily  has  the  pow- 
er of  review. 

But  does  either  the  declaration  or  the  de- 
cision reach  such  extreme?  Plaintiff  in  error, 
in  contending  for  this  and  to  establish  it, 
makes  paramount  the  provision  for  overtime; 
in  other  words,  makes  a  limitation  of  the 
act  the  extent  of  the  act — indeed,  asserts  that 
it  gives,  besides,  character  to  the  act,  illegal 
character. 

To  assent  to  this  is  to  ascribe  to  the  legis- 
lation such  improvidence  of  expression  as  to 
intend  one  thing  and  effect  another,  or  art- 
fulness of  expression  to  disguise  illegal  pur- 
pose. We  are  reluctant  to  do  either- and  we 
think  all  [436]  the  provisions  of  the  law  can 
be  accommodated  without  doing  either. 

First,  as  to  plaintiff  in  error's  attack  upon 
the  law.  He  says:  "The  law  is  not  a  ten- 
hour  law;  it  is  a  thirteen -hour  law  designed 
solely  for  the  purpose  of  compelling  the  em- 
ployer of  labor  in  mills,  factories  and  manu- 
facturing establishments  to  pay  more  for  ^ 
labor  than  the&etual  market  value  thereof." 
And  further;  *%t  is  a  ten-hour  law  for  the 
purpose  of  takii^  the  employer's  property 
from  him  and  giving  it  to  the  employee;  it 
is  a  thirteen-hour  law  for  the  purpose  of  pro- 
tecting the  health  of  the  employee."  To  this 
plaintiff  in  error  adds  that  he  was  convicted, 
not  for  working  an  employee  during  a  bu^y 
season  for  more  than  ten  hours,  but  for  not 
paying  him  more  than  the  market  value  of 
his  services. 

The  elements  in  this  contention  it  i«  diffi- 
cult to  resolve  or  estimate.  The  charge  of 
pretense  against  the  legislation  we,  as  we 
have  already  said,  cannot. assent  to.  *  Tlie  as- 
svmption  that>  plaintiff  in  error  was  convicted 
for  not  i»aying  more  in  a  busy  season  than 
the  market  value  of  the  services  rendered 
him  or  that  under  the  law  he  will  have  to  do 
so,  he  gives  us  no  evidence  to  sdpport.  If 
there  waa  or  should  be  aa  increase  of  demand 
lor  his  productfl,  there  mi^t  have  been  or 
may  be  an  increase  of  profits.  However, 
these  are  circumttaaoes  that  cannot  be  hmss- 
ured,  and  vre  pvet&t  to  consider  with  more 
exactness  the  overtime  provision. 

There  is  a  Certain  verbal  plausibility  in 
the  contention  that  it  was  intended  to  per- 
mit 13  hours'  work  if  there  be  15^  hours'  pay, 
but  the  plausibility  disappears  upon  reflec- 
tion. The  provision  for  overtime  is  jtermis- 
sive,  in  the  same  sense  that  any  penalty  may 
be  said  to  be  permissive.     Its  purpose  is  to 
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deter  by  its  burden  and  its  adequacy  for  this 
was  a  matter  of  legislative  judgment  under 
the  particular  circumstances.  It  may  not 
achieve  its  end,  but  its  insufficiency  cannot 
change  its  character  [437]  from  penalty  to 
permission.  Besides,  it  is  to  be  borne  in 
mind  that  the  legislature  was  dealing  with  a 
matter  in  which  many  elements  were  to  be 
considered.  It  might  not  have  been  possible, 
it  might  not  have  been  wise,  to  make  a  rig'd 
prohibition.  We  can  easily  realize  that  the 
legislature  deemed  it  sufficient  for  its  policy 
to  give  to  the  law  an  adaptation  to  occasions 
different  from  special  cases  of  emergency  for 
which  it  provided,  oocasiona  not  of  such  im- 
perative necessity,  and  yet  which  should  have 
some  accommodation — abuses  prevented  by 
the  requirement  of  higher  wages.  Or  even  a 
broader  contention  might  he  made  that  the 
legislature  considered  it  a  proper  policy  to 
meet  the  conditions  long  existent  by  a  tenta- 
tive restraint  of  conduct  rather  than  by  an 
absolute  restraint,  and  achieve  its  purpose 
through  the  interest  of  those  affected  rather 
than  by  the  positive  fiat  of  the  law. 

We  cannot  know  all  of  the  conditions  that 
impelled  the  law  or  its  particular  form.  The 
Supreme  Court,  nearer  to  them,  describes 
the  law  as  follows:  "It  is  clear  that  the 
intent  of  the  law  is  to  make  10  hours  a  regu- 
lar day's  labor  in  the  occupations  to  which 
reference  is  made.  Apparently  the  provi* 
aions  for  permitting  labor  for  the  overtime 
on  express  conditions  were  made  in  order  to 
facilitate  the  enforcement  of  the  law,  and  in 
the  nature  of  a  mild  penalty  for  employing 
one  not  more  than  three  hours  overtime.  It 
might  be  regarded  as  more  difficult  to  detect 
violations  of  the  law  by  an  employment  for  a 
shorter  time  than  for  a  longer  time.  This 
penalty  also  goes  to  the  employee  in  case 
the  employer  avails  himself  of  the  overtime 
clause." 

But  we  need  not  cast  about  for  reasons  for 
the  legislative  judgment.  We  are  not  re- 
quired to  be  sure  of  the  precise  reasons  for 
its  exercise  or  be  convinced  of  the  wisdom  of 
its  exercise.  Bast  v.  Van  Deman,  etc.  Co. 
240  IT.  S.  342,  365,  Ann.  Cas.  1917A  455,  36 
S.  Ct.  370,  60  U.  S.  (L.  ed.)  679,  L.B.A. 
19I7A  421.  It  is  enough  for  our  decision  if 
the  legislation  under  review  was  passed  in  the 
exercise  of  an  admitted  power  of  government ; 
and  that  it  is  not  as  complete  as  [438]  it 
might  be,  not  as  rigid  in  its  prohibitions  as 
it  might  be,  gives  perhaps'  evasion  too  much 
play,  is  lighter  in  its  penalties  than  it  might 
be,  is  no  impeachment  of  its  legality.  This 
may  be  a  blemish,  giving  opportunity  for  crit- 
icism and  difference  in  characterization,  but 
the  constitutional  validity  of  legislation  can- 
not be  determined  by  the  degree  of  exactness 
of  its  provisions  or  remedies.  New  policies 
are  usually  tentative  in  their  beginnings,  ad- 
vance in  firmness  as  they  advance  in  accept* 
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ance.  They  do  not.  at  a  particular  moment 
of  time  spring  full-perfect  in  extent  or  means 
from  the  legislative  brain.  Time  may  be  nec- 
essary to  fashion  them  to  precedent  customs 
and  conditions  and  as  they  justify  themselves 
or  otherwise  they  pass  from  militaney  to  tri- 
umph or  from  question  to  repeal. 

But  passing  general  considerations  and 
coming  bade  to  our  immediate  concern,  which 
is  the  validity  of  the  particular  exertion  of 
power  in  the  Oregon  law,  our  judgment  of  it 
is  that  it  does  not  transcend  constitutional 
limits. 

This  case  is  submitted  by  plaintiff  in  error 
upon  the  contention  that  the  law  is  a  wage 
law  not  an  hours  of  service  law,  and  he  rests 
his  case  on  that  contention.  To  that  conten- 
tion we  address  our  decision  and  do  not  dis- 
cuss or  consider  the  broader  contentions  of 
counsel  for  the  State  that  would  justify  the 
law  even  as  a  regulation  of  wages. 

There  is  a  contention  made  that  the  law, 
even  regarded  a».  r^ulating  li<mrs  of  service, 
is  not  either  necessary  or  useful  **for  preser- 
vation of  the  health  of  employees  in  mills, 
factories  and  m^&ufacturiag  establishments." 
The  record  contains  no  facts  to  support  the 
contention,  and  against  it  is  the  judgment  of 
the  legislature  and  the  Supreme  Court, 
which  said:  "In  view  of  the  well-known  fact 
that  the  custom  in  our  industries  does  not 
sanction  a  longer  service  than  10  hours  per 
day»  it  cannot  be  held,  as  a  matter  of  law, 
that  the  legislative  requirement  is  unreason- 
able or  arbitrary  as  to  hours  of  labor.  Statis- 
tics [439]  show  that  the  average  daily  work- 
ing time  among  workingmen  in  different 
countries  is,  in  Australia,  8  hours;  in  Great 
Britain,  9;  in  the  United  States,  9|;  in  Ben- 
mark,  9|;  in  Norway,  10;  Sweden,  France, 
and .  Switzerland,  10^;  Germany,  10^;  Bel- 
gium, Italy,  and  Austria,  11;  and  in  Bussiar 
12  hours." 

The  next  contention  of  plaintiff  in  error  is 
that  the  law  discriminates  against  mills,  fac- 
tories and  manufacturing  establishments  in 
that  it  requires  that  a  manufaetttrer,'  without 
reason  other  than  the  fiat  of  the  legislature, 
shall  pay  for  a  commodity,  meaning  labor,  one 
and  one-half  times  the  market  value  thereof 
while  other  people  purchasing  labor  in  like 
manner  in  the  open  market  are  not  subjected 
to  the  same  burden.  But  the  baais  of  the 
contention  is  that  whieh  we  have  already 
disposed  of,  that  is,  that  the  law  regulates 
wages,  not  hours  of  aervioe.  Begarding  it  aa 
the  latter,  there  is  a  basis  for  the  classifica- 
tion. 

Further  discussion  we  deem  unnecessary. 

Judgment  affirmed. 

The  Chief  Justice  and  Van  Devanter  and 
McReynolds,  JJ.  dissent. 

Brandeis,  J.,  took  no  part  in  the  oonsidera-, 
tion-and  decision  of  the  case. 
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The  reported  case  which  affirms  State  y. 
Bunting,  Ann.  Cas.  1916G  1003,  holds  to 
be  valid  an  Oregon  statute  fixing  a  ten-hour 
day  lor  employees  in  factories,  but  permit- 
ting three  hours  overtime  per  day  if  time 
and  one-half  is  paid  therefor.  The  validity 
of  a  statute  limiting  the  length  of  a  day's 
labor  is  discussed  in  the  notes  to  the  follow- 
ing cases:  Ex  p.  Boyce,  1  Ann.  Cas.  66; 
State  V.  MuUer,  11  Ann.  Cas.  88;  Muller  ▼. 
Oregon,  13  Ann.  Cas.  967 ;  Com.  v.  Riley,  Ann. 
Cas.  1912D  388;  State  v.  Barba,  Ann.  Cas. 
1914D  1261;  and  Booth  v.  People,  78  Am. 
St.  Rep.  229,  243.  See  also  Wilson  v.  New 
reported  in  full  ante,  this  volume,  at  page 
1024,  and  the  note  thereto. 
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Washington  Supreme  Court — April  25,  1916. 


Ol  Wash,  20}  167  Pac.  44. 


Witaesses  —  Competency  —  Pltysioian 
and  Patient  —  Testimoay  as  to  Tes- 
I     taatentary  Capacity. 

W^here  testatrix  requested  her  attending 
physicians  to  witness  her  will,  or  knowingly 
assented  thereto,  the  testimony  of  such  physi- 
cians as  to  the  execution  of  the  will  and  tes- 
tatrix' sanity  and  mental  capacity  is  not  ren- 
dered Inadmissible,  in  an  action  to  contest 
the  will,  by  Rem.  &  Bal.  Code,  §  1214,  pro- 
viding that  a  physician  shall  not,  without  his 
patient's  consent,  be  examined  as  to  any  in- 
formation acquired  in  attending  such  patient, 
testatrix  having  waived  the  privilege. 
>     [See  note  at  end  of  this  case.] 

Wills  —  Bisaatuse  by  Mark. 

The  evidence  is  held  to  be  sufficient  to  show 
that  testatrix  subscribed,  signed,  or  author- 
ized signature  of  her  name  or  mark  to  the 
purported  will,  that  If  any  person  did  sign 
testatrix'  name  or  mark,  such  person  sub- 
scribed as  a  witness,  and  that  the  subscrib- 
ing witnesses,  testatrix'  physicians,  subscribed 
at  the  request  of  testatrix  or  in  her  presence. 

[See  18  Ann.  Cas.  769.] 


Where  a  competent  testatrix  signs  her  will 
by  mark,  but  only  with  assistance,  the  mark 
is  nevertheless  her  signature. 


A  last  will  and  testament  can  be  signed  by 
mark. 

Same. 

Rem.  ft  Bal.  Code,  §  1321,  providing  that 
every  person  who  shall  sign  testator's  name 


to  any  will  by  his  direction  shall  subscribe 
his  own  name  as  witness,  and  state  that  he 
subscribed  testator's  name  at  his  request, 
does  not  apply  to  the  case  of  a  nurse  who 
wrote  testatruc*  name,  by  direction  of  her 
physician,  on  the  will,  and  then  assisted  tes- 
tatrix to  make  her  mark  after  the  name,  ths 
signature  being  by  mark  and  made  by  testa- 
trix herself. 

Testameatary  Capacity  —  Test. 

The  quantum  of  mental  capacity  requisite 
to  the  valid  execution  of  a  will  is  that  the 
testator  shall,  at  the  time  of  executing  the 
will,  know  and  understand  what  he  is  about. 

[See  generally  Ann.  Cas.  1915A  362.] 

Ziijvdicia«s  Dispositiaa  by  ^JFill. 

The  right  to  dispose  of  property  by  will  is 
assured  by  the  law,  and  does  not  depend  upon 
its  judicious  use. 

T^atamcatavy    Capacity   ^    Bmfllcieacy 
of  ETidencc. 

In  a  will  contest,  the  evidence  is  held  to  be 
sufficient  to  sustain  finding  that  testatrix  had 
testamentary  capacity  at  the  time  of  execut- 
ing the  will. 

Appeal  from  Superior  Court,  Stevens 
county:    Sessions,  Judge. 

Action  by  Julia  A.  Points  et  al.,  plaintiiFs, 
against  W.  S.  Nier,  as  executor,  etc.,  et  al., 
defendants.  Judgment  for  defendants. 
Plaintiffs  appeal.  The  facts  are  stated  in 
the  opinion.    AFFntMED. 

Carey  d  Johnson  for  appellants.  f 

Jesaeph  d  Bourland  for  respondents. 

[20]  HoLCOMB,  J. — ^Mary  Sousanna  Xier, 
the  deceased,  died  at  the  Colville  Sanita- 
rium, in  Colville,  Washington,  on  April  27, 
[21]  1914.  On  April  26,  1914,  she  made 
what  ia  purported  to  be  her  last  will  and 
testament.  In  this  instrument,  she  willed  all 
her  property,  real  and  personal,  to  her  hus- 
band, W.  S.  Nier,  excepting  a  small  amount 
of  wearing  apparel,  which  was  given  to  her 
niece.  La  Rena  Miller,  of  Belgrade,  Montana. 
On  May  11,  1914,  the  purported  will  was 
admitted  to  probate  and  letters  testamentary 
issued  to  W.  &  Nier  as  executor.  The  de- 
ceased left  property  in  Stevens  and  Spokane 
counties,  of  the  total  value,  as  inventoried 
and  appraised,  of  $18,450.  She  had  been  mar- 
ried to  W.  S.  Nier  about  two  years  prior  to 
her  death.  All  of  her  property  was  separate 
property.  She  had  been  married  twice  before 
her  marriage  to  Nier,  but  had  no  children, 
and  left  surviving  her,  as  her  only  heirs  at 
law,  Julia  A.  Points  and  Lucy  Elizabeth 
Cannon,  sisters,  and  her  husband.  Her  hus- 
band was  named  as  executor  in  the  will. 

The  sisters  of  deceased  contest  the  will  on 
the  grounds  that  (1)  the  testatrix  did  not 
subscribe  or  aign  her  name  or  mark  to  the 
purported  will,  nor  did  she  request  or  au- 
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thorize  any  one  to  subscribe  or  sign  her  name 
or  mark  to  it;  (2)  that,  if  any  person  did 
sign  the  name  or  mark  of  the  testatrix  to 
the  will,  Buch  person  did  not  siibsttribe  or 
sign  his  or  her  name  to  the  will  as  a  witness 
thereto;  (3)  that  L.  B.  Harvey  and  S.  E. 
Rosenthal  did  not  subscribe  their  names  as 
witnesses  to  the  purported  will  at  the  request 
of  the  testatrix  or  in  her  presence;  (4)  that, 
at  the  time  of  the  purported  signing  of  the 
will  by  testatrix,  she  had  reached  a  point  of 
mental  dissolution  in  consequence  of  surgical 
operations  and  long  and  intense  suffering  and 
pain,  and  by  reason  thereof  was  mentally 
and  physically  incapa<!itated  to  make  or  sign 
a  will  or  to  make  any  testamentary  disposi- 
tion of  her  property,  or  to  imderstand  or 
comprehend  the  terms  of  the  will,  which  was 
prepared  by  her  husband  for  her  to  sign; 
(5)  that,  at  the  time  of  the  purported  sign- 
ing of  the  will  by  testatrix,  her  husband  did, 
by  force,  fraudulent  representations,  undue 
influence  and  other  means,  attempt  to  cause 
her  to  sign  the  purported  [22]  will  but  failed 
in  his  attempt;  (6)  that,  thereafter,  Kier 
took  the  will  into  his  possession  and  did 
fraudulently  mutilate,  deface,  and  change  the 
markings  and  names  in  the  purported  will; 
(7)  that,  at  all  times  during  the  two  years' 
time  previous  to  the  death  of  the  testatrix, 
during  her  married  life  with  W.  S.  Nier,  he 
supplied  her  with  intoxicating  liquors  and 
drugs,  excluded  friends  from  visiting  at  her 
home,  and  neglected  to  provide  her  with 
medical  treatment  and  other  necessary  care, 
all  for  the  purpose  of  undermining  her  con- 
stitution and  shortening  her  natural  life, 
with  the  ultimate  object  in  view  of  obtain- 
ing her  property.  The  court,  after  hearing 
the  evidence,  sustained  the  will. 

I.  It  is  first  contended  by  appellants  that 
the  testimony  of  the  witnesses  Harvey  and 
Rosenthal  should  have  been  excluded  on  the 
ground  that  their  testimony  was  incompetent 
and  privileged,  because  they  were  the  physi- 
cians who  attended  deceased  during  her  last 
illness.  These  witnesses  testified,  not  only 
to  the  execution  of  the  will  by  the  testatrix, 
but  also  to  the  sanity  of  deceased  and  her 
mental  competency  to  execute  a  will.  Appel- 
lants quote  the  provisions  of  our  statute. 
Rem.  ft  Bal.  Ck>de,  §  1214  (P.  G.  81,  §  1033), 
which  reads  as  follows : 

"A  regular  physician  or  surgeon  shall  not, 
without  the  consent  of  his  patient,  be  ex- 
amined in  a  civil  action  as  to  anv  informa- 
tion  acquired  in  attending  such  patient,  which 
was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient." 

Cases  are  cited  to  the  effect  that,  under 
such  statutes  as  this,  it  is  held  that  the 
privilege  is  personal  with  the  patient,  and 
that  it  applies  in  testamentary  cases  and 
cannot  be  waived  by  the  heirs  and  personal 
representatives.     We  do  not  agree  with  the 


reasoning  or  the  holding  of  the  cases  cited. 
4  Wigmore,  Evidence,  §  2390,  states  the  rule 
as  follows: 

"To  request  a  physician  to  attest  one'a 
tcill  is  by  implication  to  request  him  to  bear 
testimony,  if  called  on,  to  all  facts  affecting 
the  validity  of  the  will,  and  is  therefore  a 
waiver." 

[23]  The  same  rule  is  stated  by  Wigmore 
as  to  privilege  by  attorneys  in  such  cases. 
With  reference  to  the  privilege  of  attorneys 
in  such  cases,  4  Jones,  Evidence,  §  756,  says: 

"The  privilege  is  waived,  also,  if  the  client 
requests  the  attorney  to  be  a  subscribing 
tcitnesa  to  a  icill,  as  this  leaves  the  witness 
free  to  perform  the  duties  of  the  position, 
and  to  testify  to  any  matters  in  relation  to 
the  will  and  its  execution  of  which  he  ac- 
quired knowledge,  including  the  mental  con^ 
dition  of  the  testator." 

Rood,  WiUs,  §  317,  says : 

"The  person  who  signs  the  will  for  the  tes* 
tator,  and  the  one  who  acts  as  his  counsel 
and  scrivener  in  drafting  it,  are  competent 
as  subscribing  witnesses.  When  the  testator 
assents  to  his  spiritual,  medical,  or  legal  ad- 
viser subscribing  as  a  witness  to  his  will,  he 
thereby  waives  his  privilege  of  secrecy  and 
confidence  as  to  that  matter,  and  authorizes- 
and  expects  such  adviser  to  testify  to  it." 

See  also  Blackburn  v.  Crawford,  3  Wall. 
175,  18  U.  S.  (L.  ed.)  186;  In  re  Mullin,. 
110  Cal.  262,  42  Pac.  645;  O'Brien  v.  Spald- 
ing, 102  Ga.  490,  31  S.  £.  100,  66  Am.  St. 
Rep.  202.  Our  opinion  is,  therefore,  that, 
if  the  testatrix  requested  these  physicians  t<^ 
attest  her  will  as  witnesses  or  knowingly  as- 
sented thereto,  she  waived  the  privilege,  and 
they  are  competent  to  testify  as  to  the  execu- 
tion of  the  will  and  the  competency  of  the 
maker. 

The  further  question  arises,  however,  as  to 
whether  or  not  she  did  in  fact  request  these 
witnesses  to  attest  her  will,  or  knowingly 
assented  thereto.  The  evidence  shows  that 
there  were  present,  at  the  time  of  the  pro- 
posed  execution  ot  the  will,  tliese  two  debtors, 
the  matron  of  the  hospital,  Lilian  Erickson,. 
the  testatrix,  and  W.  S.  Nier.  The  matron 
of  the  hospital  had  been  nursing  the  testa- 
trix during  all  her  sickness  in  the  hospital. 
The  hospital  belonged  to  Doctors  Harvey  audi 
Rosenthal.    The  nurse  testified  as  follows : 

"One  of  the  doctors  called  me  in  the  roomi 
and  told  me  to  bring  in  pen  and  ink,  which 
I  did.  The  will  was  already  unfolded  and 
ready  to  sign.  Mr.  Kier,  Doctors  Harvey 
[24]  and  Rosenthal  were  present  and  Dr. 
Rosenthal  told  the  testatrix  to  sign  the  will. 
I  placed  the  pen  in  her  hand,  Mr.  Nier  said 
to  the  testatrix,  'You  aren't  signing  anything 
away  from  you.'  The  testatrix  attempted  to* 
sign  her  name  but  she  was  unable  to  sign  it. 
Dr.  Rosenthal  told  me  to  sign  her  name  and 
make  an  'X'  out  at  the  edge  of  the  name,  anci 
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I  wrote  the  words  'Mary  Soueanna  Nier.'  X 
then  placed  my  left  hand  under  her  elbow 
and  my  right  hand  upon  her  hand  and  as- 
flistcd  her  in  making  a  cross.  There  was  a 
cross  made  but  I  cannot  remember  whether 
it  was  made  in  a  straggling  condition  or  not. 
I  do  not  remember  anything  about  the  letters 
*M/  *r/  and  *s*  in  the  word  *Mrs.'  I  was  in 
the  room  all  the  time  the  will  was  being 
executed.  While  I  was  in  the  room,  Mrs. 
Nier  spoke  no  word  or  made  no  statements 
or  request  whatever.  Mrs.  Nier  was  suffering 
a  great  deal  and  we  thought  she  might  pass 
awav  at  any  time.  At  the  time  of  the  ex- 
ecution  of  the  will  and  for  about  four  days' 
time  before  her  death  Mrs.  Nier  was  sinking 
aiid  was  irrational.  At  the  time  of  the  sign- 
ing of  the  will  Mrs.  Nier  was  irrational  and 
was  not  in  a  condition  to  transact  business 
or  to  make  a  will.  When  the  will  was  being 
signed,  she  knew  something  was  going  on 
there  for  she  looked  at  it.  I  did  not  see 
either  Dr.  Harvey  or  Dr.  Rosenthal  sign  the 
will.  Dr.  Harvey  said  after  the  signing  of 
the  will  that  they  would  do  no  signing  that 
day  ad  it  was  a  legal  holiday  [Sunday].  I 
remember  that  she  spoke  to  me  on  the  morn- 
ing of  the  day  the  will  was*  signed,  but  I  do 
not  remember  what  she  said  to  me  nor  do  I 
remember  what  I  said  to  her.  What  she  said 
was  at  times  rational  and  at  times  it  was 
not.  Mrs.  Nier  was  unable  to  sign  the  will 
because  of  weakness.  She  always  knew  me. 
She  knew  me  to  the  very  last.  I  don't  know 
if  she  recognized  me  the  morning  she  died  or 
not,  but  she  always  knew  me  because  I  was 
around  her  so  much;  I  just  lived  in  there 
mostly.  I  talked  with  Mrs.  Nier  the  mom- 
ing  the  will  was  signed,  and,  as  a  rule,  I 
talked  every  morning.  I  base  my  judgment 
that  she  was  not  capable  of  transacting  busi- 
ness upon  the  fact  that  she  was  getting  worse 
and  I  had  come  to  feel  that  she  could  not 
recover." 

Dr.  Harvey  testified  that  he  performed  the 
operation  upon  Mrs.  Nier  and  that  her 
condition  mentally,  as  far  as  he  knew  at 
that  time,  was  the  same  as  any  other  indi- 
vidual. 

[25]  "She  did  not  show  any  indication  of 
mental  decay  or  derangement.  That  was  be- 
fore and  at  the  time  of  the  operation.  After 
the  operation,  she  seemed  to  improve  for 
«ight  or  ten  days,  and  then  gradually  faded 
away.  I  saw  her  from  one  to  three  times 
a  day, — that  is,  in  twenty-four  hours.  She 
was  receiving  a  regular  course  of  treatment 
from  Dr.  Rosenthal  and  I.  I  think  she  did 
understand  and  could  understand  what  she 
was  doing  and  the  purport  and  intent  of  the 
instrument.  It  must  have  been  nine  or  ten 
o'clock*  in  the  morning  on  Sunday,  April  26, 
1914,  when  the  will  was  signed.  The  nurse 
<lid  all  the  writing.  When  Mrs.  Nier  started 
to  write  her  name  she  got  trembly  and  I 


think  it  was  Dr.  Rosenthal  suggested  to  let 
the  nurse  write  her  name  and  have  her  make 
her  mark.  Mrs.  Nier  having  died  at  about 
ten  o'clock  on  the  27  th  day  of  April,  1914, 
and  this  will  having  been  made  after  nine 
o'clock  on  Sunday  morning  the  previous  day 
or  the  26th  of  April,  Mrs.  Nier's  mind  was 
not  in  a  state  of  dissolution  at  the  time  of 
making  the  will;  not  any  more  than  any 
other  patient  in  the  weakened  condition  she 
was.  Mental  dissolution  is  where  the  mind 
is  simply  weakened  by  the  diseased  condition 
of  the  physical  make-up.  She  talked  some 
at  the  time  the  will  was  made,  but  I  could 
not  tell  you  a  word  she  uttered.  She  was 
able  to  talk.  I  thought  she  was  in  a  state 
of  mind  at  the  time  this  purported  will  was 
made  to  consider  all  of  her  property  and 
relatives  and  her  duties  toward  them,  and 
she  was  not  able  to  sign  her  name  simply 
on  account  of  her  weakened  condition  and 
nervous  condition  she  was  in.  I  don't  know 
whether  she  could  have  continued  to  write 
the  name  or  not.  I  think  some  people  may 
be  in  such  a  weakened  condition  as  to  be 
unable  to  sign  their  name  to  a  will  and  still 
be  capable  of  making  a  testamentary  disposi- 
tion of  their  property  and  some  of  them 
might  not  be.  £a<^  case  is  a  law  unto  itself 
under  those  circumstances." 

He  further  testified  that,  after  the  will 
was  signed  by  mark  by  Mrs.  Nier,  he  and 
Dr.  Rosenthal  signed  it  as  witnesses  in  her 
presence  and  in  the  presence  of  each  other. 
Dr.  Rosenthal,  the  other  attending  physician 
and  subscribing  witness,  testified,  in  brief,  as 
follows : 

"I  saw  her  nearly  every  day  and  when 
seeing  her  I  talked  with  her.  Her  mind 
appeared  to  be  normal.  Of  course,  ahe 
[26]  was  in  pain  but,  as  far  as  I  could  see, 
she  was  rational,  if  that  is  what  you  mean. 
When  we  went  into  the  room  Mr.  Nier  had 
the  will  and  requested  us  to  witness  Mrs. 
Nier's  signature  and  before  doing  that  Mr. 
Nier  read  the  will,  and  we  asked  the  patient 
if  she  understood  the  purport  and  if  she 
wished  to  sign  the  will,  and  she  answered  in 
the  affirmative.  After  the  will  was  read  to 
Mrs.  Nier  and  after  I  asked  her  if  that  was 
what  she  wanted  and  if  she  understood  it, 
she  simply  said,  *Yes,'  and  that  was  all.  In 
my  judgment  Mrs.  Nier  was  capable  of  un- 
derstanding and  was  rational  at  the  time  she 
did  this.  In  fact,  the  question  of  her  being 
rational  or  not  never  entered  my  mind 
throughout  the  whole  case  because  that  was 
not  one  of  the  conditions  of  which  I  was 
thinking.  I  took  it  for  granted  all  the  time 
that  she  was  rational.  There  was  nothing  to 
make  me  suppose  that  she  was  not." 

He  further  testified  that,  after  she  signed 
the  will  by  mark,  he  and  Dr.  Harvey  signed 
it  as  witnesses  in  her  presence  and  in  the 
presence  of  each  other. 
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II.  A  consideration  of  tbe  foregoing  testi- 
mony covers  the  contention  of  the  appellanU 
that  tbe  testatrix  did  not  subscribe,  sign,  or 
authorize  her  signatnre  of  the  name  or  mark 
to  the  purported  will;  that,  if  any  person 
did  sign  her  name  or  the  mark  of  the  testa- 
trix to  the  instrument,  such  person  did  not 
subscribe  as  a  witness  thereto,  and  that  the 
subscribing  witness  Harrey  and  Rosenthal 
did  not  subscribe  their  names  at  the  request 
of  the  testatrix  or  in  her  presence. 

Appellants  cite  the  statute,  Rem.  k  BaL 
Code,  §  1321  (P.  C.  400,  §  31),  reading  as 
follows: 

"Every  person  who  shall  sign  the  testator'a 
or  testatrix's  name  to  any  will  by  his  or  her 
direction  shall  subscribe  his  own  name  as  a 
witness  to  such  will,  and  state  that  he  8ub« 
scribed  the  testator's  name  at  his  request." 

The  evidence  here  is,  however,  that  tbe  tes- 
tatrix signed  her  name  by  mark,  and  if  she 
was  competent  to  cause  that  to  be  done,  the 
fact  that  it  was  done  with  assistance  would 
make  it  her  signature.  That  a  last  will  and 
testament  can  [27]  be  signed  by  a  mark,  is 
universally  established.  It  is  immaterial 
that  her  name  was  also  signed  thereto  by 
another.  A  signature  by  mark  differs  from 
an  authorized  signature  by  another.  40  Cyc 
1102;  Rood,  Wills,  §  254;  Bradford's  Suc- 
cession, 124  La.  44,  49  So.  972,  18  Ann.  Gas. 
766  and  notes;  Wilson  v.  Craig,  86  Wash. 
465,  Ann.  Cas.  1917B  871,  150  Pac.  1179; 
Schouler,  Wills  (dd  ed.)  §  300;  Matter  of 
Kearney,  69  App.  Div.  481,  74  N.  Y.  8.  1045. 

"The  request  that  witnesses  should  attest 
and  subscribe  one's  will  may  be  inferred  from 
acts  and  conduct  of  the  testator  as  well  as 
his  express  words;  the  law  regarding  sub- 
stance rather  than  literal  form  in  such  mat- 
ters. It  is  not  essential,  therefore,  that  the 
testator  should  expressly  ask  the  subscribing 
witnesses  to  attest  his  will.  His  acts,  hia 
gestures,  may  signify  this  request;  whatever, 
in  fact>  implies  his  knowledge  and  free  as- 
sent thereto.  Indeed,  the  active  part  in  pro- 
curing the  witnesses  and  requesting  them  to 
attest  and  subscribe  is  not  infrequently  borne 
by  some  friend,  near  relative  or  professional 
counsel;  and  if  such  third  person  acts  truly 
for  the  testator  in  hie  conscious  presenee  and 
with  his  apparent  consent,  the  legal  effect  is 
the  same  as  though  the  testator  himself  had 
spoken  and  directed  the  business.*'  Schouler, 
Wills  (3d  ed.)  §  329. 

III.  The  third  and  most  serious  contention 
by  appellants  is  that,  at  the  time  of  the 
execution  of  tbe  purported  will,  the  testatrix 
was  not  of  sound  and  disposing  mind  and 
memory  and  had  no  testamentary  capacity. 
This  question  is  one  that  depends  entirely 
upon  the  facts  and  cii^cumstances  shown  as 
existing  at  the  time.  It  is  true  that  the 
nurse,  whose  testimony  seems  to  be  exceed- 


ingly disinterested  and  reliable,  testified  thai 
Mrs.  Nier  had  been  irrational  for  a  period 
of  three  or  four  days  before  the  will  was 
presented  to  her;  that  is,  she  thought  she 
was.  But  she  testified,  also,  that  she  talked 
with  Mrs.  Nier  the  morning  the  will  was 
sigi^ed,  and  it  is  shown  that  the  will  was- 
signed  quite  eajrly  in  the  morning.  She  based 
her  judgment  on  the  capacity  of  the  deceased 
to  transact  business  upon  the  fact  that  she 
[28]  was  getting  worse  and  the  nurse  had 
come  to  feel  that  she  could  not  recover. 
Against  her  testimony,  there  is  the  testimony 
of  the  two  subscribing  witnesses,  and  of  the 
wife  of  one  of  them,  who  was  about  the  hos^ 
pital  and  the  testatrix  very  frequently,  that, 
at  and  about  that  time,  the  mind  of  the  tes- 
tatrix was  rational.  The  opinion  of  this 
writer  is  that  the  mental  condition  of  the 
testatrix  was,  to  say  the  least,  doubtful  and 
suspicious;  and  the  fact  that  the  will  waa 
in  the  sole  custody  of  her  husband  and  the 
chief  beneficiary  of  the  will,  who  apparently 
himself  caused  its  preparation  by  the  attor- 
ney who  drew  it,  although  the  testatrix  had 
several  months  previously  spoken  to  the  at- 
torney about  preparing  a  tcUlf  and  the  fact 
that  the  husband,  just  before  the  execution 
of  the  will,  stated  to  the  testatrix  that  she 
"was  not  signing  anything  away;"  and  the 
fact  that  it  was  found  necessary  to  cause  the 
will  to  be  signed  by  mark  because  she  was 
unable  from  some  reason  to  sign  it  herself,, 
are  all  suspicious.  But  suspicion,  however 
great,  is  nol  sufficient  to  nullify  it.  This- 
court  has  laid  down  the  rule  in  the  case  of 
In  re  Gorkow,  20  Wash.  563,  56  Pac.  385,. 
quoting  from  Redfield  on  Wills,  as  to  what 
the  quantum  of  mental  capacity  to  make  a 
will  Is,  as  follows: 

**The  result  of  the  best  considered  cases- 
upon  the  subject  seems  to  put  a  quantum  of 
imderstanding  requisite  to  the  valid  execu- 
tion of  a  will  upon  the  basis  of  knowing  and 
comprehending  the  transaction,  or,  in  popular 
phrase,  that  the  testator  should  at  the  time 
of  executing  the  will  know  and  understand 
what  he  was  about." 

We  hold  the  view  that  the  right  to  dispose 
of  one's  property  by  will  is  one  assured  by 
the  law  and  is  a  valuable  incident  to  owner- 
ship, ^nd  does  not  depend  upon  its  judicious 
use.  In  re  McDcvitt,  95  Cal  17,  30  Pac. 
101.  As  to  proof  of  the  competency  of  the- 
maker,  it  is  stated  in  14  Ency.  of  Evidence, 
p.  369: 

"The  testimony  of  attending  physicians  is 
entitled  to  great  and  peculiar  weight.  It 
may  overcome  the  testimony  [29]  of  lay 
witnesses  if  based  on  personal  observation 
and  knowledge,  or  that  of  experts  based  on 
hypothetical  questions;  but  not  that  of  an 
uncontradicted  witness  as  to  what  testator 
actually  did  in  connection  with  the  prepara- 
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tion  of  the  will,  or  that  afforded  by  proof  of 
fiuccesB  in  business  matters/' 

In  the  same  work,  page  390,  it  is  said: 

"It  is  the  function  of  subscribing  wit' 
nesses  to  inspect  and  judge  the  mental  con- 
dition of  the  testator  before  they  sign  the 
will.  It  is  presumed  that  such  witnesses  per- 
formed their  duty.  The  fact  may  be  inquired 
into  on  their  cross-examination.  Hence,  pe- 
culiar weight  is  given  their  testimony  if  it  is 
in  accordance  with  their  attestation,  and  it 
is  often  disparaged  if  it  differs  therefrom.*' 

The  trial  court,  having  had  the  benefit  of 
seeing  and  judging  of  the  demeanor,  as  well 
as  hearing  and  weighing  the  testimony,  of 
all  the  witnesses  in  this  matter,  found  in 
favor  of  the  competency  of  the  testatrix. 
Without  some  circumstances  or  evidence  pre- 
ponderating against  that  testimony  and  the 
finding  of  the  court  thereon,  we  cannot  over- 
turn it.  There  are  not  sufficient  circum- 
stances or  evidence  against  the  same  in  this 
case,  and  we  do  not  feel  warranted  in  re- 
versing the  judgment  and  nullifying  the  will. 

V.  As  to  the  allegations  that  there  was 
fraudulent  misrepresentation,  coercion,  or  un- 
due influence  used  upon  the  testatrix  to  pro- 
cure the  execution  of  this  will,  and  that  there 
was  mutilation  and  defacement  of  it  after 
its  execution,  there  is  no  sufficient  testimony 
to  support  them. 

The  judgment  of  the  superior  court  is, 
therefore,  affirmed. 

Morris,  C.  J.,  Parker  and  Cl^adwick,  JJ., 
concur. 


NOTE. 

Bislit  of  Physioian  Wlio  Attended 
Testator  before  Hie  Deatk  to  Testify 
as  to  His  Mental  Condition. 

Scope  of  Note,  1050. 
In  General,  1050. 
Waiver  of  Statute,  1051. 


Scope  of  Note. 

The  present  note  discusses  the  more  recent 
cases  passing  on  the  right  of  a  physician  who 
attended  a  testator  before  his  death  to  tes- 
tify as  to  his  mental  condition.  The  earlier 
cases  are  reviewed  in  the  note  to  In  re  Gray, 
Ann.  Cas.  1912B  1037. 

In  Oeneral, 

In  most  if  not  all  of  the  American  juris- 
dictions there  are  legislative  enactments  pro- 
hibiting a  physician  from  testifying  to  any 
privileged  communication  received  by  him 
from  his  patient.  The  courts  in  construing 
those  statutes  hold  that  as  a  general  propo- 


sition a  physician  who  attended  a  testator 
before  his  death  cannot  testify  as  to  his 
mental  capacity.  In  re  Boss,  173  Gal.  178, 
169  Pac.  %03 ;  Pence  y.  Myers,  IBO  Ind.  282, 
101  N.  E.  716;  Stalker  v.  Breeze  (Ind.)  114 
N.  E.  968;  In  re  Oldenberg,  177  Mich.  150, 
142  N.  W.  1076;  Matter  of  Mele,  94  Misc. 
655,  157  N.  Y.  S.  669. 

In  the  case  of  In  re  Ross,  173  Cal.  178, 
169  Pac.  603,  it  was  held  that  in  a  proceed- 
ing to  probate  a  w^ili  the  family  physician 
of  the  testator  could  not  answer  a  hypo- 
thetical question  as  to  the  latter's  mental 
capacity.  The  court  said:  "Aside  from  all 
objections  to  the  form  of  the  hypothetical 
question,  it  cannot  be  disputed  but  that  if 
the  hypothetical  question  correctly  stated  the 
truth,  it  was  a  direct  effort  to  elicit  from  the 
testator's  family  physician  in  violation  of  the 
confidential  relationship  a  statement  which 
of  necessity  would  be  based,  not  upon  the 
facts  stated  in  the  question,  but  on  the  facts 
as  known  to  and  believed  by  the  physician 
himself — facts  which  the  law  forbade  him  to 
diBclose.  In  other  words,  under  the  thinnest 
of  disguises  the  question  was  an  effort  to 
have  the  witness  declare  that  which  the  law 
has  .said  that  he  should  not  declare.  Code 
Giv.  Proc.  §  1881.  The  ruling  excluding  the 
inquiry  was  proper." 

In  Pence  v.. Myers,  180  Ind.  282,  101  N.  E 
716,  the  court  said:  "It  is  well  established 
that  a  physician,  attendant  on  a  testator  at 
the  time  of  his  death,  should  not  be  permitted 
to  testify  in  a  will  contest  as  to  the  condi- 
tion of  the  testator  s  mind." 

In  South  Dakota  it  has  been  held  in  a 
recent  case  that  a  proceeding  to  probate  a 
will  is  not  a  civil  action  within  the  meaning 
of  the  statute  prohibiting  a  physician  from 
testifying  to  a  privileged  communication.  In 
re  Colder,  37  S.  D.  397,  158  N.  W.  734.  In 
that  case  the  contestants  songht  to  prove  by 
the  testimony  of  two  physicians,  who  attend- 
ed the  testator  at  the  time  he  executed  the 
will,  that  he  was  mentally  incapable.  The 
statute  invoked  to  exclude  the  testimony  pro- 
hibited a  physician  from  testifying  in  a  civil 
action  as  to  any  information  imparted  to 
him  by  his  patient.  The  court  said:  "It  must 
be  conceded  that  an  attending  physician — 
often  the  family  doctor  who  has  long  been  ac- 
quainted with  the  deceased — is,  both  from  his 
special  training  and  education  and  from  his 
opportunity  to  observe,  generally  the  best 
qualified  of  any  person  to  testify  in  relation 
to  the  mental  condition  of  his  patient.  There 
can  be  no  presumption  of  bias.  At  common 
law  he  was  a  competent  witness.  A  statute 
rendering  him  incompetent,  being  in  deroga- 
tion of  the  common  law,  should  be  strictly 
construed  and  held  to  apply  only  where  the 
clear  wording  of  the  statute  requires  such  a 
holding.     It  will  be  noted  that  section  538 
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places  no  limitatioa  whatsoever  on  the  nature 
of  tiie  proceeding  wherein  attorueya,  clergy- 
men, and  public  officials  are  incompetent; 
while  in  tiie  case  of  physicians  it  is  expressly 
provided  that  lie  is  incompetent  Mn  a  ciTil  «e* 
tion.*  Tlie  term  'civil  actton'  is  distinguished 
from  all  other  proceedings  throughout  both 
our  code  of  civil  procedure  and  our  probAte 
code.  .  .  .  But  the  construction  to  be  ptit 
upon  the  words  'civil  action/  as  used  in  sec- 
tion 538,  was  directly  before  the  California 
court  in  the  case  of  In  re  Joseph's  Estate,  118 
Cal.  660,  50  Pac.  768.  This  was  a  will  con- 
test, and  a  motion  was  made  to  dismiss  the 
contestant's  petition  because  he  had  not  filed 
a  certain  undertaking  required  in  civil  ac- 
tions. While  the  court  was  not  called  upon 
to  expressly  hold  that  such  a  contest  was 
not  a  'civil  action'  for  any  purpose,  yet  the 
reasoning  of  the  court  necessarily  leads  to 
the  conclusion  that  such  a  proceeding  is  not 
in  any  sense  a  'civil  action.* »»    ' 

» 

Waiver  of  Statute. 

But  while,  generally  speaking,  vinder  tiie 
statutes  a  physician  eennot  disclose  confiden- 
tial commnnications,  the*  stutntory  prohibi- 
tion may  be  waived  by  the  testator  in  his 
lifetime  or  by  his  personal  reprefientatives 
after  his  death.  Stalker  v.  Breefte  (Ind.) 
114  N.  E.  968:  In  re  Oldenberg,  177  Mioh. 
160,  142  N.  W.  1076;  Matter  of  Mele,  94 
Hisc.  655,  157  N.  Y.  8.  669.  And  see  the 
reported  case. 

In  Matter  of  Mele,  supra,  it  appeared  that 
in  a  proceeding  to  probate  a  will  the  husband 
of  the  testatrix  filed  an  objection  to  the  pro- 
bate of  her  will.  The  husband  died  before 
the  hearing.  Thereafter  his  executor  was 
made  a  party  to  the  proceeding.  He'  offered 
to  prove,  by  the  physician  who  attended  the 
testatrix  immediately  before  her  death,  that 
she  lacked  mental  capacity.  In  construing 
the  statute  (Code  of  Civil  Procedure,  §  836), 
the  court  held  that  while  the  statute  pro- 
hibited a  disclosure  of  a  confidential  com- 
munication from  a  patient  to  his  physician 
the  prohibition  might  be  waived  by  the  hus- 
band's executor.  The  court  said:  "The  suc- 
cessive enactments  in  relation  to  waiving  the 
privilege  granted  to  a  physician  by  section 
834  of  the  code  show  a  tendency  on  the  part 
of  the  legislature  to  extend  this  power.  The 
present  statute  specifically  enumerates  the 
parties  who  may  waive  the  privilege,  and 
immediately  after  the  specific  enumeration 
there  is  added  the  phrase:  'or  any  other 
party  in  interest.'  This  phrase  does  not  seem 
to  have  been  construed  by  the  courts  of  this 
state.  In  Matter  of  Hopkins,  73  App.  Div. 
559,  77  N.  Y.  S.  178,  it  was  held  that  the 
privilege  may  be  waived  either  by  the  widow, 
by  an  heir  at  law  or  by  the  executors;  and 


in  Matter  of  Murphy,  85  Hun  575,  33  N. 
Y.  S.  198,  it  was  held  that  the  privilege 
may  be  waived  by  the  heirs  at  law  or  by  the 
next  of  kin.  In  the  latter  case  it  was  also 
stated  that  'the  right  of  waiver  was  ex- 
tended to  those  having  the  legal  relation 
of  parties  in  interest,  and  who  are  prop- 
erly in  the  action  or  proceeding  in  which 
the  question  arises  before  the  court.'  .  .  . 
The  surviving  husband  of  the  testatrix  would 
unquestionably  have  the  right  to  waive  the 
privilege,  if  he  were  living  at  the  time  the 
testimony  of  the  physician  was  offered. 
Upon  his  death  the  executor  of  his  estate 
was  made  a  party  to  this  proceeding  to  pro- 
bate the  alleged  last  will  of  the  testatrix, 
and  such  executor,  as  the  legal  representa- 
tive of  tlie  estate  of  the  deceased  husband  of 
the  testatrix,  had  an  interest  in  the  probate 
proceeding.  If  the  script  should  be  refused 
probate,  the  estate  of  which  he  is  the  legal 
representative  would  be  materially  benefited. 
As  executor  of  the  husband's  estate  it  is  his 
duty  to  collect  the  assets  of  the  estate,  to 
enforce  all  claims  or  demands  existing  in 
favor  of  the  decedent  at  the  time  of  his  dc^tth, 
and  to  prosecute  any  action  or  proceeding  to 
which  his  decedent  was  a  party.  As  the  law 
imposes  upon  him  the  duty  of  being  a  party 
to  the  contested  probate  proceeding,  and  con- 
tinuing that  proceeding  to  its  termination, 
he  is  necessarily  an  interested  party.  He  is 
also  an  interested  party  because  the  estate 
which  he  represents  will  be  substantially 
affected  by  the  result  of  the  proceeding.  It 
is  triie  that  his  interest  is  not  individual  or 
personal,  but  as  the  representative  of  his 
decedent's  estate.  Nevertheless,  it  is  an  in- 
terest in  the  proceeding,  and  I  am  inclined 
to  think  that  it  is  sufficient  to  make  the 
executor  a  'party  in  interest,'  within  the 
signification  of  that  phrase  in  section  836  of 
the  code.  It  seems  to  me,  therefore,  that 
the  waiver  of  the  executor  of  testatrix's  hus- 
band is  sufficient  to  warrant  the  reception 
of  the  testimony  of  the  physician  who  at- 
tended the  testatrix  immediately  before  her 
death." 

In  Stalker  ▼.  Breeze  (Ind.)  114  N.  E.  968, 
wherein  it  was  sought  to  introduce  on  an 
issue  of  testamentary  capacity  a  hospital  rec- 
ord of  the  testator's  last  illness,  the  court 
said:  "It  has  been  held  by  this  court  that 
the  privilege  given  by  statute  t^  a  patient 
or  his  legal  representatives  in  relation  to 
communications  made  to  the  patient's  physi- 
cian may  be  waived,  and,  when  once  waived, 
it  cannot  be  recalled,  and  the  information  is 
no  longer  privileged." 

In  Michigan,  since  the  decisions  in  Eraser 
V.  Jennison,  42  Mich.  225,  3  N.  W.  882,  and 
In  re  Mansbach,  150  Mich«  348,  114  N.  W^ 
65,  both  of  which  cases  are  considered  in  the 
note  to  In  re  Gray,  Ann.  Cas.  1912B  1087, 
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the  legislature  has  amended  the  statute  re- 
lating to  the  testimony  of  privileged  commu- 
nications by  a  physician.  In  the  recent  case 
of  In  re  Oldenburg,  177  Mich.  160,  142  N.  W. 
1076,  it  was  held,  in  acoordance  with  the 
amendment  to  the  statute,  that  an  heir  of 
the  testator  is  a  personal  representative  and 
that,  therefore,  he  may  waive  the  statute. 
The  court  said:  "Before  the  statute  was 
amended,  it  had  been  held  by  this  court  that 
information  acquired  by  observation  while 
the  physician  was  in  attendance  upon  his 
patient,  as  well  as  communications  made  by 
the  patient  to  the  physician,  was  excluded 
(Briggs  V.  Briggs,  20  Mich.  34),  that  the 
rule  established  by  the  statute  is  one  of  privi- 
lege, which  the  patient  may  waive  (Scripps 
V.  Foster,  41  Mich.  742,  3  N.  W.  216),  and 
that  what  he  may  do  in  his  lifetime  those 
who  represented  him  may  also  do  for  the 
protection  of  the  interests  they  claim  under 
him  (Fraser  v.  Jennison,  42  Mich.  206,  3  N. 
W.  882) ;  but  that,  in  a  will  contest  between 
a  l^atee  and  a  contesting  heir  at  law,  the 
heir  at  law  is  not  the  representative  of  the 
deceased,  and  is  an  adverse  party,  with  no 
right  to  waive  the  statute  privilege  (In  re 
Mansbach,  150  Mich.  348,  114  N.  W.  65). 
This  being  the  state  of  the  law,  the  legisla- 
ture amended  the  statute  in  the  manner  here- 
inbefore indicated,  and  we  hold,  because  we 
think  no  other  ruling  will  give  effect  to  all 
provisions  of  the  amendment,  that  any  heir 
at  law,  proposing  or  contesting  the  probate 
of  a  will,  is,  for  the  purpose  of  waiving  the 
privilege,  a  personal  representative  of  the  de- 
ceased. With  the  wisdom  of  the  legislation 
we  have  nothing  to  do,  and  therefore  do  not 
attempt  to  contrast  the  alleged  beneficial 
with  the  harmful  results  which  may  attend 
the  application  of  the  statute  in  cases  which 
may  be  supposed." 
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WnSON  ST  AL. 

IN  RE  FETERSON  ET  AL« 

United  States  Circuit  Court  of  Appeals,  Ninth 
Circuit — September  5,  1016. 

J9d5  Fe4>.  878. 


Fravdnleiit  OoiiTeyaiiees  — '  Evldeiioe  of 
TTm,ud  —  Withholding  Deed  from 
Record. 

Where  a  grantee  withheld  his  conveyance 
from    record    for   over   three    years,    during 


which  time  the  grantor  was  in  open  and  ex- 
clusive possession  of  the  land,  the  conveyanee 
being  withheld  so  as  not  to  impair  the  credit 
of  the  grantor,  the  conveyance  is,  as  to  those 
extending  credit  on  the  faith  of  the  grantor's 
apparent  ownership,  fraudulent;  consequently 
a  complaint  by  the  grantor's  trustee  in  bank- 
ruptcy, alleging  such  facts,  is  good  against 
demurrer. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
First  Division  of  Northern  District  of  Cali- 
fornia: DooLiNG,  Judge. 

Action  by  John  B.  Manders,  trustee  in 
bankruptcy,  plaintiff,  against  George  H.  Wil- 
son et  al.,  defendants.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

[878]  In  a  suit  brought  by  the  appellant, 
Manders,  as  trustee  in  bankruptcy,  against 
the  appellees  to  set  aside  a  conveyance,  the 
court  below  sustained  a  demurrer  for  want 
of  equity  to  the  bill  of  complaint  which  al- 
leged, in  substance,  the  following  facts:  That 
on  October  31,  1914,  a  petition  in  bankruptcy 
was  filed  against  the  partnership  of  Peterson 
4b  Wilson,  and  the  individual  partners,  and 
on  January  26,  1916,  they  were  adjudged  to 
be  bankrupt;  that  on  September  27,  1911, 
and  for  a  long  time  prior  thereto,  G.  Haxel- 
ton  Wilson,  one  of  the  bankrupts,  was  the 
sole  owner  of  and  in  the  actual  possession  <^ 
the  real  property  described  in  the  complaint; 
that  on  that  date  he  executed  and  delivered 
to  the  appellees,  his  father  and  mother,  a 
deed  to  the  said  property,  either  in  payment 
of  an  alleged  pre-existing  indebtedness  of 
$2,000,  or  as  a  mortgage  to  secure  that  sum; 
that  the  deed  remained  in  the  possession  of 
the  grantees,  and  unrecorded  from  September 
27,  1911,  to  October  23,  1914;  that  during 
all  that  period  the  grantor  was  in  the  open, 
notorious,  and  exclusive  possession  of  said 
real  estate,  and  was  the  reputed  and  apparent 
owner  thereof,  and  neither  of  the  grantees 
ever  had  possession  of  the  same  or  was  re- 
puted to  be  the  owner  thereof;  that  the  deed 
was  withheld  from  record  by  the  appellees  in 
order  not  to  impair  the  credit  of  the  said  bank- 
rupt and  the  credit  of  the  bankrupt  partner- 
ship, and  in  order  to  enable  the  bankrupt 
partnership  to  extend  its  credit  upon  the  re- 
puted and  apparent  ownership  of  the  said 
real  property  in  the  said  G.  Hazelton  Wil- 
son; that  on  or  about  July  6,  1914,  the  part- 
ners and  G.  Hazelton  Wilson  falselv  and 
fraudulently  represented  to  the  Xew  England 
Casualty  Company  that  the  said  partnership 
was  the  owner  of  and  in  possession  of  said 
real  estate  through  said  G.  Hazelton  Wilson, 
and  that  the  title  was  unincumbered:  that, 
relying  solely  upon  said  representations  and 
without  knowledge  of  their  falsity,  and  with- 
out knowledge  of  the  transfer  to  the  appel- 
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lees,  the  corporation  extended  credit  to  the 
bankrupt  partnership;  and  the  complaint  set 
forth  the  transaction  whereby  said  corpora- 
tion  suffered  a  loss  of  more  than  $2,500.  The 
complaint  alleged  the  yalue  of  the  real  estate 
to  be  $2,000»  that  the  claim  against  the  bank- 
rupt partnership  was  $25,000,  and  that  ther 
total  assets  did  not  exceed  $4,000,  and  the 
prayer  of  the  bill  was  that  the  said  real  es* 
tate  be  declared  a  part  and  parcel  of  the  es* 
tate  in  bankruptcy.  The  court  below  sus-* 
tained  the  demurrer  for  want  of  authority 
under  [879]  state  decisions  to  avoid  a  deed 
not  otherwise  fraudulent,  because  of  the  fail* 
nre  to  record  it,  and  because  the  rule  in  Cali- 
fornia is  that  failure  to  record  a  transfer  of 
real  property  renders  such  transfer  Toid  only 
as  against  subsequent  purchasers  or  incum* 
brances  in  good  faith  and  for  value. 

Reuben  Q,  Hunt  for  appellant. 
Harold  L.  Levin  and  H.  J.  Stafford  for  ap^ 
pellees. 

Sitting:    Gilbebt,  Ross  and  Hunt,  Circuit 
Judges. 

Gn^BEBT,  J.  {after  stating  tJ^  fao#«).*-^n 
the  question  of  law  presented  upon  the  ap- 
peal, the  leading  case  is  Blennerhassett  v. 
Sherman,  105  U.  S.  100,  26  U.  S.    (L.  ed.) 
1080.    In  that  case  it  was  held  that  a  mort- 
gage executed  by  an  insolvent  mortgagor  to 
a  creditor  who  knows  of  the  insolvency,  and 
who,  for  the  purpose  of  giving  him  a  ficti- 
tious credit,  actively  conceals  the  mortgage, 
and  withholds  it  from  record,  and  represents 
him  as  having  a  large  estate  and  unlimited 
credit,  and  thus  enables  him  to  contract  debts 
which  he  cannot  pay,  is  void  at  common  law. 
In  the  opinion  the  court  cited  Hungferford  v. 
Earle,  2  Vern.  (Eng.)  281,  where  the  doctrine 
was  declared  that  "a  deed  not  at  first  fraudu- 
lent may  afterwards  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  credi- 
tors are  drawn  in  to  lend  their  money,"  and 
cited  many  cases  in  which  the  doctrine  of 
Hungerford  v.   Earle   waa  approved.     That 
doctrine  has  been  followed  in  numerous  de- 
cisions of  the  federal  courts.    In  Clajrton  v. 
Exchange  Bank,  121  Fed.  630,  57  C.  C.  A. 
•656,  a  storekeeper  executed  mortgagee  to  the 
bank,    covering    his    entire    property.      The 
mortgages   were    withheld   from    record,   al- 
though the  storekeeper  and  the  bank  presi- 
dent both  denied  any  agreement  therefor.    The 
.  storekeeper  in  purchasing  goods  referred  to 
his  rating,  which  he  had  given  to  a  mercan- 
tile   agency   without    mentioning   the   mort- 
gages.   He  filed  a  voluntary  petition  in  bank- 
ruptcy,   and    on    the    same    day    the   bank 
recorded  the  mortgages.    The  bank  president 
denied   that   he   had   reason   to   suspect  the 
mortgagor's  insolvency,  but  admitted  that  he 
knew   that   the  recording  of  the  mortgages 
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would  have  destroved  his  credit,  and  tiiat 
the  purpose  of  keeping  the  mortgages  off  the 
record  was  to  prevent  impairment  of  his  cred- 
it. It  was  held  that  the  mortgage  debts  were 
not  entitled  to  priority  in  payment  over  the 
claims  of  vendors  who  subsequently  sold 
goods  to  the  storekeeper.  In  Davis  v.  Ca8-> 
sels,  220  Fed.  958>  oonveyancea  by  a  husband 
to  his  wife  ware  withheld  from  record  and 
concealed  in  order  to  avoid  impairing  the 
husband's  credit.  It  was  held  that  they  were 
void  as  to  creditors  who  gave  the  husband 
credit  on  the  faith  of  hiff  apparent  continued 
ownership.  In  National  Bank  v.  Shackelford^ 
208  Fei.  677»  125  C'  C.  A."  675,  a  mortgage 
given  by  a  bankrupt,  although  for  a  valuable 
consideration  and  valid  as  between  the  par- 
ties, but  withheld  from  record  by  agreement 
or  understanding  between  them  so  as  not  to 
affect  the  mortgagor's  credit,  was  set  aside  at 
the  suit  of  the  trustee.  Other  cases  in  point 
are:  Corwine  v.  Thompson  Nat.  Bank,  105 
Fed.  196,  44  C.  C.  A.  442;  In  re  Noel,  137 
Fed.  694;  In  re  Duggan,  183  Fed.  405,  106 
C.  C.  A.  51;  Macon  Fourth  Nat.  Bank  v. 
Willingham,  213  Fed.  219,  [880]  129  C.  C. 
A.  563;  In  re  National  Boat,  etc.  Co.  216 
Fed.  208;  and  see  Loveland  on  Bankruptcy 
(4th  Ed.)  921. 

It  is  the  doctrine  of  these  decisions  that 
such  a  conveyance  is  not  made  valid  l^  the 
fact  that  it  is  supported  by  a  sufficient  con- 
sideration; that  a  conveyance,  not  at  first 
fraudulent,  may  thereafter  be  made  so  by 
being  concealed,  if  creditors  are  thereby  in- 
duced to  give  credit  to  the  grantor;  that  it 
is  unnecessary  to  allege  or  prove  thht  the 
grantor  was  insolvent  at  the  time  of  making 
the  conveyance;  that  it  is  enough  if  there  was 
an  agreement  between  the  grantor  and  the 
grantee,  either  tacit  or  expressed,  that  the 
conveyance  was  to  be  concealed  for  the  pur- 
pose of  sustaining  the  grantor's  credit,  and 
credit  was  thereby  obtained.  The  delimita- 
tions of  the  doctrine  are  carefully  marked  in 
Rogers  v.  Page,  140  Fed.  696,  72  C.  C.  A.  164, 
in  which  Judge  Lurton  said  that  "the  mere 
fact  that  a  mortgage  has,  by  negligence,  been 
omitted  from  registration  doee  not  avoid  it 
as  between  parties,''  that  the  mere  fact  of  an 
agreement  to  withhold  from  record  "is  not  of 
itself  such  evidence  of  a  fraudulent  purpose 
as  to  constitute  fraud  in  law,'*  but  that  it 
is  ''a  circumstance  constituting  more  or  less 
cogent  evidence  of  the  want  of  good  faith, 
according  to  the  particular  situation  of  the 
parties  and  the  intent  as  indicated  by  all 
of  the  facts  and  circumstances  of  Uie  partic- 
ular case."  In  the  case  at  bar,  the  complaint 
alleges  more  than  a  mere  negligent  failure 
to  record,  or  a  mere  agreement  to  withhold 
from  record.  It  alleges  that  there  was  no 
change  of  possession  of  the  property,  but 
that  -it  remained  in  the  open  and  notorious 
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posBeBsion  of  the  grantor,  that  the  deed  was 
withheld  from  record  for  the  purpose  of  enab- 
ling the  grantor  to  obtain  credit  upon  his 
reputed  and  apparent  ownership,  and  that 
Buch  credit  was  obtained.  These  allegations, 
if  eBtablished,  entitle  the  appellant  to  the 
relief  which  he  seeks.  We  hold  that  the  ap- 
pellees  should  be  required  to  answer. 

The  judgment  is  reyersed,  and  the  cause  is 
remanded  for  further  proceedings. 


NOTE. 

Delay  la  Reeordias  Deed  as  Coaatitiat- 
las  Fraad  oa  Creditors  of  Graator. 


General  Rule: 

Rule  Stated,  1054. 

Effect  of  Recording  Act,  1057. 
Qualification  of  Rule,  1060. 


General  RtUe* 
RtJLE  Stated. 

Unless  there  are  other  facts  and  circum- 
stances  showing  an  intent  to  defraud  the 
creditors  of  the  grantor  or  to  give  te  the 
latter  a  fictitious  credit,  mere  delay  by 
the  grantee  in  recording  a  deed  will  not 
constitute  fraud  as  to  the  creditors  of  the 
grantor. 

United  States, — ^Brown  y.  Easton,  12  Fed. 
592. 

Alabama. — Crawford  t.  Kirksey,  50  Ala. 
590;  Banner  Land,  etc.  Co.  ▼.  Stonewall  Ins. 
Co.  77  Ala.  184;  Tryon  v.  Flournov,  80  Ala. 
321;  Allen  T.  Caldwell,  149  AU.  203,  42  So. 
855. 

Calf/orfiM.— SchoUe  ▼.  Finnell,  167  Cal.  90, 
188  Pac.  746;  Joy  t.  Helbing,  7  Cal.  App.  519, 
94  Pac.  863. 

IMlatoare. — Cochran  t.  McBeath,  1  Del.  Ch. 
387. 

Georgia. — Trounstine  ▼.  Irving,  91  Ga.  92, 
16  S.  E.  310. 

iliiiww.— -Earl  v.  Earl,  186  111.  370,  67  N. 
£.  1079,  reverting  87  111.  App.  491. 

Indiana. — State  Bank  v.  Backus,  160  Ind. 
682,  67  N.  £.  613. 

Iowa. — ^Lemert  v.  McKibben,  91  la.  345,  59 
N.  W.  207;  Brown  v.  Bradford,  108  la.  378, 
72  N.  W.  648. 

Kansas. — Peoria  First  Nat.  Bank  y.  Jaf- 
irky,  41  Kan.  691,  19  Pac.  626. 

Lof«i«i(m<Bv— ^Merchants',  etc.  Bank  y.  Har- 
riB,  131  La.  829,  60  So.  362. 

Michigan. — Hill  v.  Bowman,  85  Mich.  191 ; 
Campbell  ▼.  Remaly,  112  Mich.  214,  70  N.  W. 
432,  67  Am.  St.  Rep.  393;  Reed  v.  Brown, 
184  Mich.  615,  151  N.  W.  592. 

Mississippi. — Klein  v.  Richardson,  64  Miss. 
41,  8  So.  204. 


Missouri. — ^Mauch  Chunk  First  Kat.  Bank 
V.  Rohrer,  138  Mo.  369,  39  S.  W.  1047;  Boone 
County  Nat.  Bank  t.  Newkirk,  144  Mo.  472, 
46  S.  W.  606;  Wall  ▼.  Beedy,  161  Mo.  625, 
61  S.  W.  864;  Clark  v.  Lewis,  215  Mo.  173, 
114  S.  W.  604;  Mayhew  v.  Todisman,  246  Mo. 
288,  161  S.  W.  436;  Litschgi  t.  Gottlieb,  247 
Mo.  53,  152  S.  W.  310;  Walsh  v.  Chambers^ 
13  Mo.  App.  301.  See  also  Singer  Mfg.  Co. 
y.  Stephens,  169  Mo.  1,  68  S.  W.  903. 

New  Jersey. — Thouron  ▼.  Pearson,  29  N. 
J.  Eq.  487;  Clafiin  y.  Freudenthal,  58  N.  J. 
£q.  298,  43  Atl.  529.  See  also  Andrus  y. 
Burke,  61  N.  J.  Eq.  297,  48  Atl.  228. 

South  OaroUna. — ^McElwee  y.  Kennedy,  56 
8.  C.  164,  34  S.  E.  86. 

South  Dakota.'^Bmith  y.  Cleayer,  25  S.  D. 
351,  126  N.  W.  689. 

Pennsylvania. — See  Hartley  y.  Millard,  167 
Pa.  St.  322,  31  Atl.  641. 

Wisconsin. — ^McFarlane  y.  Louden,  99  Wis. 
620,  75  N.  W.  934,  67  Am.  St.  Rep.  883. 

In  Joy  y.  Helbing,  7  Cal.  App.  519,  94  Pac 
863,  it  appeared  that  the  defendant  executed 
a  yoluntary  deed  of  certain  property  to  his 
wife.  More  than  two  years  thereafter,  and 
while  solyent,  he  became  indebted  to  the 
plaintiff's  assignor.  After  he  incurred  this 
indebtedness  his  wife  placed  the  deed  on  rec- 
ord. It  was  held  that  in  the  absence  of  proof 
of  an  intent  SiA  the  part  of  the  defendant  to 
defraud  the  plaintiff's  assignor,  the  mere  de- 
lay in  recording  the  deed  was  not  sufficient 
to  constitute  fraud.  The  court  said:  "The 
fact  that  the  deed  was  not  recorded  until 
more  than  two  years  after  it  was  made  is  a 
circumstanee  tending  to  cast  suspicion  on  the 
good  faith  of  the  transaction,  yet  it  is  not 
sufficient  of  itself  to  show  that  the  deed  was 
made  with  fraudulent  intent.  The  court,  in 
the  absence  of  testimony  clearly  showing  the 
fraudulent  intent,  was  in  duty  bound  to  find 
that  the  deed  was  executed  with  no  such  in- 
tent. There  is  no  eyidence  in  the  remotest 
degree,  with  the  exception  that  the  deed 
was  not  rec<Hrded  until  long  after  it  was  ex- 
ecuted, tending  in  any  way  to  show  any  fraud- 
ulent intent  or  purpose  on  the  part  of  Louise 
Helbing,  the  wife  of  Louis  Helbing:  and  while 
fraud  on  the  part  of  the  grantee  was  not 
necessary,  yet  the  absence  of  any  intent  on 
her  part,  or  any  circumstance  tending  to 
show  that  she  knew  of  any  intended  fraud, 
may  be  considered  in  connection  with  the 
other  ^kcts  and  circumstances  in  the  ease. 
The  court  was  justified,  from  the  evidence  in 
this  case,  in  finding  that  Helbing  did  not 
intend,  by  the  deed  to  his  wife,  to  defraud 
his  creditors." 

In  Walsh  y.  Chambers,  13  Mo.  App.  301,  it 
was  said:  "The  deed  was  withheld  from 
record  for  more  than  three  years  after  its 
execution  and  deliyery.  Nothing  in  the  regis- 
try laws  affords  any  hfslp  to  the  plaintiff  on 
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this  account,  since  his  judgment  was  not  ren* 
dered  until  more  than  two  years  after  the 
recording  of  the  instrument.  The  point  re- 
lied on  is,  that  there  is  here  indiea,ted  a 
purpose  of  concealment  and  secrecy,  from 
which  may  be  inferred  an  intent  to  do  wrong. 
Concealment  and  secrecy  do  not  in  themselves 
import  wrong  doing.  The  best  and  noblest 
deeds  are  often  done  under  cover.  It  is  only 
when  they  become  part  of  a  policy  whoee  de- 
sign is  evil,  that  such  methods  fall  under  the 
censiure  of  the  law.  If  it  be  alleged  that  eon- 
cealment  was  adopted  as  a  means  for  further- 
ing a  wrongful  design,  the  f aet  must  be  proved, 
either  by  admissions  of  the  party  accused, 
or  by  a  resulting  evil,  or  tendency  to  evil, 
which  the  concealment  was  calculated  to  pro- 
mote. If,  in  any  particular  case,  there  be 
neither  a  wrong,  nor  a  tendency  to  wrong 
shown  by  other  circumstances,  it  seems  quite 
absurd  to  fasten  upon  the  mere  fact  of  con- 
cealment, as  establishing  a  wrong  of  some 
sort.  Every  citizen  has  an  imquestionable 
right  to  keep  his  affairs  to  himself.  He  in- 
curs BO  penalty  by  refusing  to  put  his  deeds 
upon  record.  He  has  only  to  abide  the  con- 
sequences provided  for  by  the  registry  laws,  if 
nothing  be  superadded  to  the  naked  fact  that 
he  keeps  his  deed  in  his  pocket.  If  it  be  a 
wrong  per  se  to  withhold  a  deed  from  record 
for  two  years,  it  must  be  also  a  wrong  to 
wilfully  withhold  it  for  a  single  day,  for 
an  hour.  But  any  delay  in  filing  for  record, 
however  short,  if  practiced  for  a  specific  pur- 
pose affecting  the  rights  of  others — as  for 
obtaining  a  credit  to  the  grantor  on  the 
strength  of  the  property,  and  thus  defraud* 
ing  the  future  creditor — ^may  vitiate  the  en- 
tire transaction,  because  of  the  absolute 
good  faith  which  equity  demands  in  all 
dealings  which  its  courts  are  to  sustain. 
So,  if  there  be  an  unreasonable  delay, 
and  any  injury  to  the  right  of  another  re- 
sults as  a  natural  consequence,  it  may,  in 
most  cases,  be  assumed  that  the  party  intend- 
ed such  an  injurious  consequence,  and  the 
ultimate  effect  will  be  the  same.  But  the 
wrongful  purpose,  or  the  wrongful  effect, 
must  be  satisfactorily  shown,  either  by  di- 
rect proof,  or  by  fair  deduction  from  the 
existing  circumstances.  There  is  in  this  case 
no  direct  proof  of  the  purpose  for  which  the 
deed  was  withheld  from  record,  excepting  the 
testimony  of  B.  M.  Chambers,  to  the  effect 
that  he  was  apprehensive  of  a  possible  popu- 
lar misunderstanding  with  reference  to  the 
bank  of  which  he  was  president,  In  the  event 
of  its  becoming  known  that  he  had  conveyed 
lands  to  his  wife.  Whether  the  motive  thus 
shown  was  sanctioned  or  shared  in  by  Mrs. 
Chambers,  the  grantee,  and  whether,  if  so, 
it  was  legitimate  or  reprehensible,  are  ques- 
tions which  do  not  concern  the  present  case. 
The  motive,  as  explained,  does  not  bear  re- 


lation to  the  creditors  of- Chambers,  existing 
or  future.  Nor  does  the  effect  of  the  act  it- 
self bear  any  such  relation  since  it  is  not 
shown  that  he  contracted  any  new  debts  gen- 
erally, or  that  the  plaintiff  became  a  credi- 
tor, until  long  after  the  deed  was  in  fact 
recorded." 

In  Wall  V.  Beedy,  161  Mo.  625,  61  S.  W. 
864,  the  court  said:  ''It  is  next  contended 
that  there  were  fraud  and  collusion  between 
Wherry  aad  Beedy  in  withholding  the  deedi 
from  •  record.  Central  Nat.  Bank  v.  Doran, 
100  Mo.  40,  and  8t.  Joseph  State  Say.  Bank 
V.  Buck,  123  Mo.  141,  are  a  type  of  the  casea 
relied  on  by  counsel  in  support  of  this  conten- 
tion. While  the  deed  was  executed  on  No- 
vember 3,  1886,  and  was  not  recorded  at  War- 
rensburg  until  November  12,  following,  there 
is  no  evidence  whatever  of  any  agreement  or 
understanding  to  withhold  the  deed  from  rec- 
ord. The  delay  in  recording  the  deed  seema 
to  have  been  occasioned  by  a  mere  oversight 
or  neglect  on  Beedy's  part,  and  not  the  re- 
sult of  any  fraudulent  purpose  or  collusive 
understanding  with  Wherry.  There  were  no 
circumstances  in  connection  with  the  failure) 
to  file  the  deed  for  record  from  which  fraud 
can  be  inferred.  .  .  .  It  is  too  clear  fori 
further  discussion,  that  the  delay  in  record- 
ing the  deed  under  the  circumstances  dis- 
closed by  this  record,  in  nowise  misled  the 
plaintiff,  or  affected  the  rights  of  any  judg- 
ment creditors  of  Wherry.** 

In  Claflin  v.  Freudenthal,  58  N.  J.  £q.  208, 
43  Atl.  520,  it  appeared  that  the  defendant, 
who  was  indebted  to  his  nephew,  conveyed 
to  the  latter  several  pieces  of  property 
with  the  understanding  that  the  deeds 
should  not  be  recorded.  It  further  appeared 
that  the  defendant  was  a  well-to-do  business 
man,  and  a  prominent  citizen  in  the  com- 
munity in  which  he  resided  and  where 
the  property  was  situated.  He  did  not 
wish  the  deeds  recorded  because  of  his  pride. 
The  deeds  were  kept  from  record  for 
several  years.  It  was  held  that  the  delay 
was  not  intended  as  a  fraud  on  the  defend- 
ant*s  creditors.  The  court  said:  "The  fact 
in  this  ease  that  the  unrecorded  deed  was  for 
the  debtor*s  homestead  property,  rather 
than  other  lands,  is  urged  as  deciaively  indi- 
cating the  intention  of  both  parties,  on  the 
retention  of  the  deed,  to  be  the  giving  a 
false  credit  to  Freudenthal,  and  it  is  said 
that  the  placing  of  the  deeds  for  his  home- 
stead on  record  would  at  once  have  destroyed 
Freudenthars  credit.  Whether  it  would  have 
had  this  effect  is  doubtful.  The  record  of  a 
deed  upon  nominal  consideration  would  un- 
doubtedly call  for  explanation  from  Freuden- 
thal, but  if  he  gave  the  true  explanation, 
viz.,  that  it  was  given  to  secure  an  indorser 
of  responsibility,  who  had  given  to  him  the 
benefit  of  the  indorBer*s  own  credit,  it  is  not 
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dear  that  Freudenthal'a  credit  woald  hare 
been  seriously  affected.    With  some  creditors, 
those  who  discounted  the  notes  o!  Katz  so  se- 
cured, it  would  strengthen  the  credit  to  be 
given  to  the  notes.    And  the  real  question  in 
reference  to  this  retention  of  a  deed  for  the 
homestead  from  record,  is  whether  this  waa 
a  certain  inference  under  the  circumstances, 
and  whether  Katz  must  be  so  conclusively 
presumed  to  be  charged  with  knowing  it,  as 
to  make  the  mere  retention  a  fraud.     Tlic 
fact  that  the  property  was  the  homestead  is, 
in  my  judgment,  simply  one  circumstance  to 
consider  in  connection  with  the  whole  case, 
and  cannot  be  given  any  such  conclusive  effect 
as  is  claimed.     The  question  in  every  case 
where  the  unrecorded  deed  or  mortgage  is 
0ven    upon    a    valuable    consideration    and 
the  fraud  charged  is  the  retention  of  the 
instrument    from    the    record,    is    whether 
under    all    the    circumstances    of    the    case 
the  intent  to  hinder,  delay  or  defraud  these 
subsequent     creditors,     by     retaining     from 
the  record,  existed  on  the  part  to  the  grantee 
or  mortgagee  as  well  as  upon  the  part  of  the 
grantor  or  mortgagor.    .    .    .    Under  the  rule 
settled  by  the  above  eases,  evidence  sufficient 
to   justify   the   finding   of   an    intention   on 
the  part  of  the  holder  of  the  unrecorded  in- 
strument to  assist  in  the  drawing  in  of  sub- 
sequent creditors,  to  give  credit  on  the  owner- 
ship of  the  lands,  must  appear,  in  order  to 
make  an  instrument,  valid  in  its  inception, 
fraudulent  by  reason  of  its  retention  from 
the  record.    And  in  the  present  case  the  proof 
of  such  retention  on  Katz's  part  should  olear- 
Iv  indicate  this  intention,  and  not  be  nierelv 
sucli  as  would  give  rise  to  a  suspicion  of  its 
existence.      Tlie   reason    for    requiring   clear 
proof  is  that  two  facts  appear  in  the  case, 
wliieh  of  themselves  go  far  to  negative  the 
existence  in  Katz's  mind  of  any  such  inten- 
tion to  draw  in  other  creditors  to  their  loss. 
First,  he  himself  gave  credit  to  Freudenthal 
largely  beyond  the  amount  he  was  secured 
for,  and  has  been  himself  drawn  in  for  a 
subsequent  loss  for  over  $20,000  beyond  the 
loss  he  may  sustain  in  the  Englewood  proper- 
ty  if  he  be  allowed  to  retain  it.    In  the  second 
place,  the  Englewood  property,  by  the  deed 
to  him,  has  been,  by  Katz's  payment  of  the 
notes  on  which  he  was  surety,  substantially 
appropriated  to  the  payment  of  subsequent 
creditors   of   Freudenthal   to   the  extent   of 
$44,000,  viz.,  those  who  diecounted  the  notes 
on  which  Katz  or  Katz  Brothers  were  sureties 
and  including  the  Franklin  Bank  as  the  holder 
of  one  of  these  notes.    Clear  and,  as  it  seems 
to  me,  decisive  proof  should  be  made  under 
these  circumstances  of  an  intention  on  Katz's 
part,  by  the  retention  of  the  deed,  to  draw  in 
or  defraud  other  subsequent  creditors,  in  or- 
der to  require  the  Englewood  property  to  be 
doubly  liable  in  Katz's  hands  for  the  payment 


of  Freudenthal's  debts.  Upon  the  whole  evl* 
dence  in  the  case  I  conclude  that  the  prior 
deeds  of  1892  and  1895,  held  by  Katz  as  8e« 
curity  for  the  accommodation  notes,  were  not 
fraudulent  as  against  any  of  the  complain- 
ants." 

In  Earl  ▼.  Earl,   186  lU.  370,  57  K.  E. 
1079,  revermng  87  111.  App.  491,  it  was  said: 
''The  wife  was  justly  entitled  to  the  property 
conveyed  to  her  by  the  husband,  and  there  is 
neither  suspicion  nor  grounds  for  suspicion 
of  actual  wrong  or  fraud  to  vitiate  the  .con- 
veyance.   She  was  all  the  time  unwilling  her 
husband  should  retain  the  apparent  owner- 
ship of  the  property;  was  ignorant,  as  we 
think  the  evidence  shows,  the  husband  was 
indebted  to  the  defendant  in  error,  but  sup- 
posed she  had,  in  joining  in  a  deed  to  the  de- 
fendant in  error  to  convey  him  certain  lands* 
fully  discharged  all  the  husband  owed  him. 
She  was  inaisteat  and  persistent  in  endeavor- 
ing to  procure  conveyance  of  the  property 
from  the  husband,  and  succeeded  in  doing  so 
before  the  defendant  in  error  procured  his 
judgment.     Indeed,  the  deed  to  the  wife  for 
the  home  property  had  been  upon  the  public 
records  for  more  than  a  year  and  a  half  be- 
fore defendant  in  error  instituted  suit  against 
the  husband.    The  failure  of  the  wife  to  have 
the  deed  signed  by  the  husband  in  1892  placed 
upon  the  record  before  he  succeeded  in  ab- 
stracting it  from  among  her  papers  and  de- 
stroying it,  constitutes,  it  is  urged,  negli- 
gence on  her  part  which  enabled  the  husband 
to  mislead  the  defendant  in  error  to  forbear 
collection  of  the  debt  at  an  earlier  period, 
when  the  husband  was  solvent.     This,  and 
this  alone,  is  all  that  can  be  relied  on  to  de- 
prive the  wife  of  the  ownership  of  the  prop- 
erty which  she  is  otherwise  equitably  entitled 
to  possess.     Slie  testified  the  deed  signed  in 
1802  was  never  acknowledged  by  the  husband. 
There  was  other  evidence  tending  to  show 
that  conveyance  was  completed  by  the  ac- 
knowledgment.   But  it  is,  we  think,  not  to  be 
doubted  the  wife  did  not  understand  it  waa 
acknowledged.     She  testifted   she  frequently 
urged  her  husband  to  acknowledge  it;  that 
he  frequently  promised  to  do  so,  and  that 
she  did  not  record  it  for  that  reason.    When 
she  discovered  the  deed  had  disappeared  from 
among  her  papers  she  at  once  besought  her 
husband  to  execute  a  new  deed,  and  contin- 
ued such  course  until  she  succeeded  in  pro- 
curing the  execution  of  the  deed  which  was 
finally  recorded.    She  did  not  record  the  lat- 
ter deed  for  about  two  months  after  she  re- 
ceived it,  but  it  is  not  contended  anything 
occurred  during  that  period  to  mislead  the 
defendant  in  error  or  to  prejudice  his  righta 
in  any  way.    .    .     .    She  at  no  time  sought 
or  desired  to  conceal  her  claims  to  the  prop- 
erty from  him  [the  creditor]  or  any  one  else. 
Even  though  she  should  be  deemed  negligent 
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In  the  matter  of  failing  to  record  the  deed 
made  in  1892,  yet  he  had  from  these  letters 
such  knowledge  as  m^de  it  incumbent  upon 
him,  before  he  could  be  permitted  to  deprive 
her  of  property  equitably  and  justly  belong- 
ing to  her,  to  inquire  as  to  her  real  right  to 
a  deed  to  the  property.  In  point  of  equitable 
right  he  has  no  standpoint  of  advantage. 
She  did  not  seek  to  mislead  him,  and  he  had 
€uch  knowledge  as  would  have  enabled  him 
to  have  avoided  being  misled  in  the  matter. 
She  succeeded  in  securing  the  title  to  the 
property  of  which  she  was  justly  and  equi- 
tably the  owner  before  he  reduced  his  claims 
to  judgment  against  her  husband.  His  equity 
is  not  superior  to  that  of  the  wife!  She  did 
nothing  purposely  to  mislead  him,  and  con- 
cealed nothing  from  him.  He  had  such  notice 
of  her  interests  and  rights  as  put  him  upon 
inquiry,  and  slight  diligence  would  have  ad- 
vised him  of  the  facts  involved  in  her  claim. 
She  succeeded  first  in  reducing  her  equity 
to  a  legal  basis,  and  we  cannot  assent  to  the 
view  her  right  and  title  to  the  homestead 
property  should  be  subordinated  to  his  judg- 
ment. We  think  the  chancellor  arrived  at 
the  correct  conclusion  as  to  this  branch  of  the 
<^ase,  and  that  the  judgment  of  the  appellate 
court  should  have  affirmed  the  decree  of  the 
chancellor  as  to  this  home  property." 

In  Litschgi  v.  Gottlieb,  247  Mo.  53,  152  S. 
W.  310,  it  appeared  that  the  defendant  con- 
veyed her  property  to  her  daughter  by  a 
deed  executed  in  December,  1901.  Thereafter 
the  defendant  became  a  surety  on  a  bond 
^iven  to  the  plaintiff  by  the  defendant's  son. 
The  son  defaulted  and  became  embarrassed. 
About  this  time,  four  years  after  it  was  ex- 
ecuted, the  deed  was  placed  on  record.  It 
was  held  that  the  delay  was  not  fraudulent. 
The  court  said:  "While  the  failure  to  re- 
cord a  deed  may  be  one  of  the  steps  in  the 
scheme  by  which  the  grantee  seeks  to  give 
the  grantor  a  fictitious  credit  to  be  used  for 
fraudulent  purposes,  so  that  one  who  becomes 
a  victim  of  the  deception  may  be  relieved 
against  it,  there  is  in  this  case,  it  will  be 
observed,  an  utter  absence  of  evidence  of 
fraudulent  design  in  the  beginning,  or  of  any 
deception  operating  to  the  injury  of  the  plain- 
tiff in  the  end.  The  grantor  was  solvent,  and 
the  execution  of  the  deed  was  evidently  a 
part  of  a  plan  by  which  she  hoped  to  be  able 
to  remain  in  that  honorable  and  comfortable 
condition.  It  is  not  claimed  that  the  plaintiff 
examined  the  records  of  deeds,  or  procured  it 
to  be  done,  before  extending  the  credit  im- 
plied by  accepting  her  as  surety  on  the  bond. 
Had  the  deed  been  duly  recorded  at  the  time 
it  was  made,  the  same  result  would  have  fol- 
lowed, so  far  as  anything  appearing  in  this 
case  indicates.  In  Clark  v.  Lewis,  215  Mo. 
173,  189,  this  court,  considering  the  same 
4jae8tion,  said:  ^Therefore,  imless  the  deed 
Ann.  Cas.  1918A — 67. 
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made  bv  Wheelhouse  was  with  the  fraudulent 
intention  of  contracting  further  debts,  and 
to  avoid  the  payment  of  them,  it  was  not 
fraudulent.  Such  fraudulent  intention  may 
be  shown  by  proof,  when  available,  of  the 
insolvency  of  the  grftiitor  at  the  time  of  the 
conveyance,  or  though  solvent,  that  he  was 
rendered  insolvent  by  reaison  of  the  convey- 
ance.' There  being  no  evidence  in  this  case  of 
actual  fraud  or  fraudulent  iiitent  shown  on 
the  part  of  Mrs.  Gottlieb  at  the  time  of  the 
execution  of  the  deed  to  her  daughter,  cither 
as  to  existing  or  future  ihdebtedness,  the  court 
was  right  in  refusing  to  subject  the  property 
to  the  payment  of  the  plaintiff's  debt.  It 
follows  that  the  judgment  of  the  circuit  court 
must  be  affirmed,  and  it  is  so  ordered." 

In  State  v.  Cleaver,  25  S.  D.  351,  126  N.  W. 
589,  it  wag  said:  "In  the  absence  of  an 
actually  fraudulent  intent,  the  withholding 
from  record  or  concealment  of  a  deed  does  not 
render  the  deed  itself  fpaudulent  or  void. 
Such  deed  must  have  been  withheld  with 
fraudulent  intent  to  assist  the  grantor  to 
hinder,  delay,  or  defraud  his  creditors.  But 
even  the  grossly  careless  or  negligent  con- 
cealment or  withholding  of  a  deed  with  no 
intent  to  defraud  anybody  may  give  the  gran- 
tor a  fictitious  credit,  and  mislead  those  who 
actually  extend  credit  on  his  apparent  title, 
and,  in  such  case,  the  grantee  would  be  guilty 
of  constructive  fraud  in  attempting  to  as- 
sert his  honest  title  against  such  creditors, 
and  would  be  estopped  by  his  own  negligence 
from  asserting  his  title  to  their  prejudice." 

In  each  of  the  following  cases  it  was  held 
that  in  the  absence  of  other  facts  and  circum- 
stances, the  mere  fact  of  a  delay  in  recording 
a  deed  of  trust  did  not  constitute  fraud  on 
the  grantor's  creditors:  Williams  v.  Simons, 
70  Fed.  40,  36  U.  S.  App.  16,  16  C.  C.  A.  628; 
German  Ins.  Co.  v.  Bartlett,  188  111.  185,  68 
N.  E.  1076,  80  Am.  St.  Rep.  172;  Day  v.  Good- 
bar,  69  Miss.  687,  12  So.  30;  Central  Nat. 
Bank  v.  Doran,  109  Mo.  40, 18  S.  W.  836;  State 
Bank  v.  Frame,  112  Mo.  502,  20  S.  W.  620; 
Burruss  v.  Trant,  88  Va.  980,  14  S.  E.  845. 

Effect  of  Recording  Act. 

In  construing  the  statutes  relating  to  the 
recording  of  deeds,  it  has  been  held  that  such 
statutes  do  not  intend  that  the  failure  to 
record  a  deed  shall  of  itself  constitute  fraud 
as  regards  the  general  creditors  of  the  grant- 
or. These  statutes,  the  courts  hold,  are  en- 
acted for  the  benefit  of  subsequent  purchasers, 
lessees  and  mortgagees.  Watt  v.  Parsons, 
73  Ala.  202;  Tutwiler  v.  Montgomery,  73 
Ala.  263;  Griffin  v.  Hall,  129  Ala.  289,  29 
So.  783;  Scotch  Lumber  Co.  v.  Sage,  132 
Ala.  598,  32  So.  607,  90  Am  St.  Rep.  932; 
Stafford  v.  Lick,  7  Cal.  479;  State  Bank  v. 
Backus,  160  Ind.  682,  67  N.  E.  512;  Tansel 
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V.  Smith,  40  Ind.  App.  263,  93  N.  E.  548,  94 
N.  E.  890;  Guynn  v.  Wabash  County  LoaD, 
etc.  Co.  63  Ind.  App.  391,  101  N.  E.  738; 
Green  v.  Weems,  85  Miss.  566,  38  So.  551; 
Wright  V.  Franklin  Bank,  59  Ohio  St.  80,  51 
N,  E.  876;  Dow  v.  Union  Nat.  Bank,  87  Ohio 
St.  173,  100  N.  E.  328.  See  also  Danner  v. 
Crew,  137  Ala.  617,  34  So.  822;  Groce  v. 
Phoenix  Ins.  Co.  94  Miss.  201,  48  So.  298, 
22  L.R.A.(N.S.)  732;  Harrison  v.  South 
Carthage  Min.  Co.  95  Mo.  App.  80,  68  S.  W. 
963.  Compare  Malone  v.  Brown  (Tenn.)  46 
S.  W.  1004;  Watson  v.  Gordanier,  11  Ont.  W. 
Rep.  62. 

In  Wright  v.  Franklin  Bank,  59  Ohio  St. 
80,  51  N.  E.  876,  the  court  said:  "By  section 
5374,  Revised  Statutes,  lands  and  tenements 
including  vested  interests  therein,  are  made 
subject  to  the  payment  of  debts,  and  liable  to 
be  taken  on  execution  and  sold  at  judicial 
sale;  and  by  virtue  of  section  5555,  Revised 
Statutes,  lands  an^  tenements,  whether  held 
by  legal  or  equitable  title,  are  made  liable 
to  be  seized  and  sold  under  attachment  for  the 
payment  of  debts.  To  make  the  statutes  as 
to  real  estate,  and  all  interests  therein,  con- 
sistent, the  general  assembly  in  1887,  so 
amended  sections  4106,  4133  and  4134,  Re- 
vised Statutes,  as  to  require  deeds  and  mort- 
gages of  any  estate  or  interest  in  real  prop- 
erty to.  be  signed  by  the  grantor  or  mortgagor, 
and  acknowledged  before  a  proper  officer  in 
the  presence  of  two  witnesses,  and  to  be  re- 
corded in  the  office  of  the  recorder  of  the 
county.  Mortgages  so  executed,  whether  on 
an  estate  in  real  property  or  on  only  an  in- 
terest therein,  take  effect  from  the  time  of 
the  delivery  to  the  recorder,  and  deeds  so 
executed,  conveying  the  estate  or  only  an 
interest  therein,  that  is,  an  equity,  take  effect 
from  delivery,  except  as  against  subsequent 
bona  fide  purchasers  without  notice,  and  as 
against  such  the  deed  must  be  also  recorded. 
.  .  .  The  deed  of  assignment  was  executed 
and  delivered  in  the  state  of  Kentucky,  where 
all  the  parties  resided,  and  conveyed  prop- 
erty in  Hamilton  county  in  this  state.  Such 
a  deed  could  not  be  filed  with  the  probate 
judge  and  take  effect  from  the  time  of  its 
delivery  to  him  as  required  by  section  6336, 
Revised  Statutes.  The  deed  in  this  case  was 
in  due  form  and  took  effect  from  the  time 
of  its  delivery  to  the  assignee.  Johnson  v. 
Sharp,  31  Ohio  St.  611.  This  was  two  days 
before  the  suit  to  marshal  liens  was  com- 
menced, and  therefore  no  question  of  lis  pen- 
dens arises  in  this  case.  True  the  deed  of 
assignment  was  not  recorded  in  the  office  of 
the  recorder  of  Hamilton  county  until  two 
days  after  the  commencement  of  the  action  to 
marshal  liens,  but  such  record  is  only  neces- 
sary as  to  subsequent  bona  lide  purchasers 
without  notice,  and  there  is  no  such  purchaser 
in  this  case.  The  deed  of  assignment,  there- 
fore, passed  title  from  its  delivery." 


In  Dow  V.  Union  Nat.  Bank,  87  Ohio  St. 
173,  100  N.  E.  328,  it  appeared  that  on  Oc- 
tober 23,  1901,  one  Dow  had  executed  and 
delivered  a  deed  to  his  wife.  About  two 
years  later  he  became  indebted  to  the  Union 
National  Bank,  the  plaintiff.  At  the  time 
he  obtained  the  credit,  he  stated  to  the  bank, 
without  his  wife's  knowledge,  that  he  was 
the  owner  of  the  property.  In  January,  1007. 
Dow's  wife  placed  the  deed  on  record.  The 
bank  recovered  judgment  and  sought  to  sub- 
ject the  property  in  question  to  execution. 
However,  it  was  held  that  while  the  delav  in 
recording  the  deed  would  have  been  fraudu- 
lent under  the  statute  of  Ohio  as  to  a  sub- 
sequent bona  fide  purchaser,  the  bank  could 
not  attack  it.  The  court  said:  "The  infer- 
ence which  the  circuit  court  drew  from  Mrs. 
Dow '8  failure  to  file  her  deed  for  record  is 
clearly,  though  impliedly,  forbidden  by  sec- 
tion 8543,  General  Code.  Our  recording  act 
itself  makes  the  requirement  that  deeds  shall 
be  recorded  and  it  defines  the  consequence 
of  a  failure  to  comply  with  that  requirement. 
That  consequence  in  the  language  of  the 
section  referred  to  is  'until  so  recorded  and 
filed  for  record,  they  (deeds)  shall  be  deemed 
fraudulent,  so  far  as  relates  to  a  subsequent 
bona  fide  purchaser  having  at  the  time  of 
purchase  no  knowledge  of  the  existence  of 
such  former  deed  or  instrument.'  This  pro* 
vision  of  the  statute  must  be  accepted  as  ex- 
clusively defining  the  consequences  whicli 
follow  a  failure  to  file  a  deed  for  record,  and 
there  being  mere  neglect,  unaccompanied  bv 
any  fraudulent  conduct  or  representation  on 
the  part  of  the  grantee,  no  right  can  accrue 
to  anyone  other  than  such  bona  iide  purchaser. 
That  a  deed  thus  remaining  unrecorded  is 
not  deemed  fraudulent  as  to  persons  other 
than  subsequent  bona  fide  purchasers  without 
notice  was  held  by  this  court  in  Wright  v. 
Franklin  Bank,  59  Ohio  St.  80.  Indeed,  the 
proper  judgment  to  be  rendered  upon  the 
facts  which  conclusively  appear  in  this  record 
is  so  apparent  from  our  previous  decisioniii 
that  this  report  seems  to  be  a  contribution 
to  libraries  ratlier  than  a  presentation  of  our 
views  upon  the  subject.** 

To  the  same  effect  see  State  Bank  v.  Backus, 
160  Ind.  682,  67  N.  E.  512,  wherein  the  court 
said:  "The  policy  of  this  country  has  been 
in  favor  of  the  certainty  and  security,  as 
well  as  convenience,  of  a  registry,  both  as  to 
deeds  and  mortgages ;  and,  by  the  statute  hiw 
of  nearly  every  state  of  the  Union,  every 
conveyance  of  real  estate,  whether  absolutely 
or  by  way  of  mortgage,  must  be  recorded  in 
the  proper  office  of  the  county  in  which  the 
real  estate  is  situated,  after  being  duly 
proved  or  acknowledged,  and  certified  as  the 
law  prescribes.  If  not  recorded,  it  is  void 
as  against  any  subsequent  purchaser  or  mort- 
gagee in  good  faith,  and  for  a  valuable  con- 
sideration of  the  same  estate,  or  any  portion 
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thereof,  whose  conveyance  shall  be  first  duly 
recorded.  4  Kent's  Com.  168.  Such  is  the 
statute  of.  this  state,  which  provides  that 
every  conveyance  or  mortgage  of  lands,  or 
of  any  interest  therein,  shall  be  recorded  in 
the  recorder's  office  of  the  county  where  such 
lands  shall  be  situated,  and  that  every'con*. 
veyance  not  so  recorded  in  forty-five  days 
from  the  execution  thereof  shall  be  fraudulent 
and  void  as  against  any  subsequent  purchas- 
er, lessee,  or  mortgagee  in  good  faith  and  for 
a  valuable  consideration.  §  3350  Burns  1901 ; 
Sparks  v.  State  Bank,  7  Blackf.  469,  472.  It 
will  be  seen,  however,  that  the  only  persons 
against  whom  unrecorded  deeds  and  mort- 
gages are  by  the  statute  declared  to  be  fraud- 
ulent and  void  are  subsequent  purchasers, 
lef^sees,  or  mortgagees.  General  creditors  are 
not  within  the  purview  of  the  act,  and  they 
can  found  no  right  upon  its  provisions. 
When  thev  seek  to  set  aside  an  unrecorded 
deed  or  mortgage  as  fraudulent,  they  must 
establish  the  fraudulent  intent  in  the  execu- 
tion of  the  instrument  as  a  fact.  The  fraud 
which  renders  the  instrument  void  as  to  gen- 
eral creditors  is  not  the  failure  to  record  it, 
but  the  dishonest  or  illegal  intent  with  which 
it  was  executed  and  received.  It  is  settled  in 
this  state  that,  in  the  absence  of  express 
fraud,  the  failure  of  a  mortgagee  to  record  a 
m'ort^/age  within  the  time  fixed  by  the  statute 
will  not,  as  against  the  general  creditors  of  ' 
the  mortgagor,  either  prior  or  subsequent, 
render  it  invalid.  This  question  received 
careful  and  exhaustive  examination  in  Hutcli- 
insoH  V.  Michigan  City  First  Nat.  Bank,  133 
Ind.  271,  36  Am.  St.  Rep.  537,  and  the  con- 
clu-sions  arrived  at  in  that  case  are  decisive 
of  the  present  controversy.  The  withholding 
of  a  mortgage  from  record  is  a  fact  which 
mav  be  shdwn  in  connection  with  other  facts 
tending  to  establish  fraud  in  the  execution 
of  the  instrument;  but  where,  as  in  the  case 
before  us,  the  court  finds  either  that  all  of 
the  acts  of  the  parties  were  done  honestly  and 
in  good  faith,  or  fails  to  find  that  they  were 
dislionest  or  fraudulent,  the  deed  or  mortgage 
cannot  be  adjudged  fraudulent  and  void 
solely  on  the  ground  that  it  was  not  recorded, 
and  that,  in  ignorance  of  the  existence  of 
the  instruments  assailed,  credit  was  given  to 
the  mortgagor  upon  the  faith  of  his  supposed 
ownership  of  the  property.  .  .  .  The  giv- 
ing of  credit  by  the  appellant  to  Backus,  and 
its  inability  to  collect  its  claims,  cannot  be 
justly  attributed  to  the  failure  of  Mrs^  Back- 
us to  have  her  deed  placed  upon  record,  nor 
can  they  fairly  be  regarded  as  the  natural 
and  probable  consequences  of  that  omission. 
In  giving  credit  to  Backus  the  appellant  may 
have  been  influenced  by  many  other  considera- 
tions, such  as  his  previous- standing  and  char- 
acter in  the  business  community,  his  gcnei'ul 
reputation  as  a  man   of  property,   and   his 
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promptness  and  integrity  in.  former  dealings 
with  the  bank.  The  court  did  not  find  that 
if  the  appellant  had  known  that  the  deed  had 
been  executed,  it  would  not  have  made  the 
loans  to  Backus  or  to  his  firm.  .  .  .  With- 
out afl'irming  or  denying  the  proposition  that 
a  deed  not  frajiidulent  when  exocutod  may  be- 
come so  by  concealment,  it  is  perfectly  clear 
that  this  result  will  not  follow  from  the  mere 
withholding  of  the  deed  from  record,  where 
the  party  attacking  it  is  neither  a  subscjquimt 
purchaser,  lessee,  or  mortgagee.  To  hold  that 
such  failure  to  record  would  have  that  effect 
would  be  to  extend  the  statute  far  beyond  its 
letter  and  purpose,  and  to  place  general  credi- 
tors of  the  grantor  or  mortgagor  upon  the 
footing  of  subsequent  purchasers,  lessees,  and 
mortgagees." 

In  Malone  v.  Brown  (Tenn.)  40  S.  VV.  1004, 
it  appeared  that  on  November  23,  1888,  Jl 
and  his  wife  executed  and  delivered  a  deed 
to  M.  Thereafter  B.  became  indebted  to  C 
on  a  promissory  note  for  $200.  On  December 
4,  1893,  C  obtained  a  judgment  against  U 
for  the  $200  plus  costs.  On  May  25,  1894, 
the  deed  from  B  to  M  was  placed  on  record. 
It  was  held  that  under  a  statute  of  Tennessee 
(Shannon's  Code,  §  3697),  the  delay  in  record- 
ing the  deed  rendered  the  same  null  and  void, 
and  .that,  therefore,  the  property  conveyed 
was  subject  to  C's  judgment.  The  court 
said:  ''The  case  turns  upon  the  question 
Whether  the  present  facts  present  ati  excep- 
tion to  the  general  rule  that  land  sold  by 
unregistered  deed  is  iiaj}te  to  exeeution  f6r 
debts  of  the  vendor,  so  long  as  the  d'einl  re- 
mains unregistered.  Shannon's-  Code,  §  361^7, 
sets  foHh  what  instruments  may  be  regis- 
tered, and  among  others  fn  subsection  4,  all 
deeds  for  the  absohlte  convej'ant'e  of  iiny 
lands,  tenements,  or  hereditament?^,  or  any 
estate  thercnn.  Section  3752  provides:  *Any 
of  said  instruments  not  so  proved  or  acknowl- 
edged and  registered,  or  noted  for  registra- 
tion, shall-  be  ntiU  and  void  as  to  existing  or 
subsequent  creditors  of,  or  bona  fide  purchas- 
ers from,  the  makers  without  notice,  and  in 
case  of  marriage  contracts,  shall  be  void  as 
to  existing  or  subsequent  creditors  of  the 
husband  or  purchasers  from  him  without 
notice.'  It  is  to  be  observed  that  the  lan- 
guage of  this  section  is  very  broad,  and  ap- 
plies to  both  existing  and  subsequent  credi- 
tors. In  the  present  case  a  distinction  is 
sought  to  be  raised  on  the  fact  that  the  debt 
for  which  the  j)resent  levy  was  made  was  not 
contracted  on  the  faith  of  the  land  in  con- 
troversy, but  that  at  the  time  the  levy  was 
made,  and  before  that,  the  plaintiffs  in  the 
judgment  knew-  that  the  Ma  tones  had  bought 
the  land  and  paid  for  it,  and  had  a  deed. 
We  do  not  think  that  these  facts  alter  the 
principle.  The  language  of  the  statute  is 
clear  and  explicit.    It  is  urged  that  'creditors* 
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in  this  action  of  the  code  means  'judgment 
creditors/  Let  this  be  conceded,  still,  at  the 
time  the  levy  was  made,  of  course  the  plain- 
tiffs in  the  execution  were  judgment  creditors. 
When  they  acquired  that  status  the  deed  re- 
mained still  unregistered;  so,  in  my  view, 
the  bill  cannot  be  maintained.  *  We  think  no 
authority  is  needed  to  support  this  proposi- 
tion, other  than  the  language  of  the  statute, 
but,  if  other  authority  be  needed,  it  is  found 
in  Bird  well  v.  Cain,  1  Cold.  302.  In  that 
case  it  appeared  that  on  the  16th  day  of  July, 
1853,  John  Cain  made  a  bona  fide  convey- 
ance to  Britian  Phillips,  but  it  was  not  reg- 
istered until  the  18th  day  of  July,  1854.  In 
the  meantime,  on  the  23d  of  November, 
1853,  a  judgment  was  rendered  in  favor  of 
Birdwell  and  Osborne  against  Cain,  and  ex- 
ecution issued  thereon,  and  levied  upon  the 
land,  before  the  registration  of  the  convey- 
ance. The  levy  and  sale  thereunder  were  held 
superior  to  the  deed,  because  of  the  want  of 
registration.  It  is  stated  in  the  brief  of  coun- 
sel that  the  debt  upon  which  the  judgment  in 
that  case  was  based  existed  prior  to  the  execu- 
tion of  the  conveyance  therein  mentioned,  but 
we  do  not  find  such  facts  stated  in  the  opin- 
ion, or  that  the  opinion  was  based  upon  any 
such  idea.*^ 

Qualification  of  Rule, 

Where  a  deed  is  withheld  from  record  by 
an  agreement  or  understanding  between  the 
parties,  for  the  purpose  of  maintaining  the 
credit  of  the  grantor  and  concealing  the  fact 
that  he  has  parted  with  his  property,  the 
conveyance  is  ordinarily  held  to  be  fraudu- 
lent, particularly  where,  as  in  some  of  the 
cases  hereinafter  cited,  other  badges  of  fraud 
are  also  present. 

England. — Hungerford  v.  Earle,  2  Vern. 
261,  23  Eng.  Hep.  (Reprint)  768. 

United  States. — Beecher  v.  Clark,  12 
Blatchf.  256,  10  Nat.  Bankr.  Reg.  385,  3  Fed. 
Cas.  No.  1,223 ;  Farguson  v.  Johnston,  36  Fed. 
134;  Dobson  v.  Snider,  70  Fed.  10,  affirmed 
Snider  v.  Dobson,  74  Fed.  757,  40  U.  S.  App. 
Ill,  21  C.  C.  A.  76;  Thompson  Nat.  Bank  v. 
Corwine,  89  Fed.  774,  95  Fed.  54,  affirmed 
Cor  wine  v.  Thompson  Nat.  Bank,  105  Fed. 
196,  44  C.  C.  A.  442;  Linn,  etc  Timber  Co. 
V.  U.  S.  196  Fed.  593,  116  C.  C  A.  267 ;  Davis 
V.  Cassels,  220  Fed.  958.  And  see  the  report- 
ed ease. 

Arkan8a>8, — Bunch  v.  Schaer,  66  Ark.  98, 
48  S.  W.  1071;  Sumpter  v.  Arkansas  Nat. 
Bank,  69  Ark.  224,  62  S.  W.  577;  McConnell 
V,  Hopkins,  86  Ark.  225,  110  S.  W.  1039. 

California, — Bush,  etc  Co.  v.  Helbing,  134 
Cal.  676,  66  Pac  967. 

Florida. — American  Freehold  Land,  etc  Co. 
V.  Maxwell,  39  Fla.  489,  22  So.  751. 

Illinois, — Lewia  v.  Lanphere,  79  IlL  187; 
Blackman  v.  Preston,  24  111.  App.  237,  af- 
firmed in  123  111.  381,  15  N.  £.  42. 


Indiana. — Adams  v.  Curtis,  137  Ind.  175, 
36  N.  E.  1095. 

lotoa. — Citizens*  Sav.  Bank  v.  Glick,  134 
la.  323,  111  N.  W.  970. 

Kentucky. — Scrivenor  v.  Scrivenor,  7  B. 
Mon.  374;  Magic  City  Coal,  etc.  Co.  v.  Lewia, 
164  Ky.  454,  175  N.  W.  992;  Allen  v.  Ligon, 
176  Ky.  767,  194  S.  W.  1050. 

Louisiana. — See  Ft.  Wayne  First  Nat. 
Bank  v.  Ft.  Wayne  Artificial  Ice  Co.  105  La. 
133,  29  So.  379. 

Michigan. — Saginaw  Bank  v.  Pierson,  112 
Mich.  410,  70  N.  W.  901;  Smead  v.  Rogers, 
120  Mich.  441,  79  N.  W.   638. 

Mississippi. — ^Johnston  v.  Columbus  Ins. 
etc.  Co.  85  Miss.  234,  38  So.  100. 

Missouri. — St.  Joseph  State  Sav.  Bank  v. 
Buck,  123  Mo.  156,  27  S.  W.  341 ;  Gentry  v. 
Field,  143  Mo.  399,  45  S.  W.  286. 

Nebraska. — Steele  v.  Coon,  27  Neb.  586, 
43  N.  W.  411,  20  A.  S.  R.  705;  Ellis  v.  Mussel- 
man,  61  Neb.  262,  85  N.  W.  75. 

New  York. — Talcott  v.  Levy,  29  Abb.  N. 
Cas.  3,  20  N.  Y.  S.  440 ;  Wendell  v.  Van  Rens- 
selaer, 1  Johns.  Ch.  352;  Hildreth  v.  Sands, 
2  Johns.  Ch.  35;  U.  S.  Bank  v.  Housman,  6 
Paige  526;  White  v.  Benjamin,  3  Misc  490, 
23  N.  y.  S.  981;  Guy  v.  Craighead,  21  App. 
Div.  460,  47  N.  Y.  S.  576. 

Pennsylvania. — Coates  v.  Gerlach,  44  Pa. 
St.  43. 

South  Carolina.— 'BaitTeit  v.  Still,  102  S.  C. 
19,  86  S.  E.  204. 

South  Dakota, — ^Lyon  v.  Plankinton  Bank, 
15  S.  D.  400,  89  N.  W.  1017. 

Texas,— See  Russell  v.  Nail,  2  Tex.  Civ. 
App,  60,  20  S.  W.  1006,  23  S.  W.  901;  Puck- 
ett  V.  Reed,  3  Tex.  Civ.  App.  350,  22  S.  W. 
515. 

Virginia, — ^Lewis  v.  Caperton,  8  Grat.  148; 
cHickman  v.  Trout,  83  Va.  478,  3  S.  E.  131. 

Wisconsin. — ^Van  Dusen  v.  Hinz,  108  Wis. 
178,  84  N.  W.  151.  See  also  Hopkins  v.  Joyce, 
78  Wis.  443,  47  N.  W.  722. 

In  Lyon  v.  Plankinton  Bank,  15  S.  D.  400, 
89  N.  W.  1017,  it  appeared  that  one  Day,  on 
May  24,  1893,  executed  a  deed  to  certain 
property  to  the  defendant  bank.  This  deed 
was  not  recorded  until  June  23,  1893.  It 
further  appeared  that  no  consideration  passed 
to  Day  for  the  deed  and  there  was  an 
understanding  between  him  and  the  bank 
that  the  instrument  was  not  to  be  recorded. 
According  to  Day's  testimony  the  purpose 
of  keeping  the  deed  from  record  was  to 
prevent  the  ruin  of  his  credit.  It  waB  held 
that  under  the  circumstances  the  convey- 
ance was  fraudulent.  The  court  said:  "Any- 
thing out  of  the  usnal  oourse  of  business  is 
a  sign  of  fraud.  Taking  an  absolute  deed  as 
a  security  for  money  is  a  mark  of  fraud, 
for  it  is  calculated  to  deceive  creditors,  and 
to  make  them  believe  that  no  part  of  the 
property  is  subject  to  their  demands,  when 
in  fact  it  is  otherwise.    A  deed  not  at  firsi 
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f raaduleiit  maj  Jse^me  bo  by  being  (M>nc6akd, 
because  by  its  eonoealment  persons  may  be 
induced  to  give  credit  to  tbe  grantor.  The 
omission  to  place  a  deed  on  record  is  an  in- 
stance of  concealment  "within  the  rule.  .  .  . 
This  deed,  absolute  in  form,  though  given 
and  accepted  as  a  mortgage,  with  a  secret 
understanding  between  the  parties  that  the 
same  should  be  withheld  from  record,  for  the 
express  purpose  of  protecting  the  credit  of  an 
insolvent  grantor,  but  subsequently  recorded 
in  the  book  of  deeds,  certainly  fails  to  im- 
part the  notice  contemplated  by  the  statute, 
and  for  the  purposes  of  this  action  the  same 
is  of  no  validity." 

In  Hickman  v.  Trout,  83  Va.  478,  3  S.  ^. 
131,  the  court  said:  "Certain  eircun^tances 
are  often  referred  to  as  indicia  of  fraud,  be- 
cause they  are  usually  found  in  cases  where 
fraud  exists.  Even  a  single  one  of  them  may 
be  sufficient  to  stamp  the  transaction  as 
fraudulent.  When  several  are  found  in  the 
same  transaction,  strong  and  clear  evidence 
will  be  required  of  the  upholder  of  the  trans- 
action to  repel  the  conclusion  of  fraudulent 
intent.  In  the  case  here,  as  has  been  shown 
in  summing  up  the  facts  established  by  the 
evidence,  quite  a  number  of  the  usual  badges 
of  fraud  are  found  grouped  toother  and  left 
unexplained.  These  are:  gross  inadequacy 
of  price;  no  security  taken  for  the  purchase 
money;  unusual  length  of  credit  for  the  de- 
ferred instalments;  bonds  taken  payable  at 
long  periods  when  the  pretense  is  that  the 
deferred  instalments  evidenced  by  them  had 
already  been  satisfied  in  the  main  by  ante- 
cedent debts  due  by  the  obligee  to  the  obligor; 
the  conveyance  made  in  payment  of  alleged 
indebtedness  of  father  to  son  residing  togeth- 
er as  members  of  one  family;  the  indebtedness 
and  insolvency  of  the  grantor,  and  well  known 
to  the  grantee;  the  threats  and  pendency  of 
suits;  the  secrecy  and  concealment  of  the 
transaction;  keeping  the  deed  unacknowl- 
edged and  unrecorded  for  over  a  year;  grant- 
or remaining  in  possession  as  before  the  con- 
veyance, and  cautioning  the  kinsman  justice, 
who  took  the  acknowledgment,  to  keep  the  mat- 
ter private,  and  the  relation  between  grantor 
and  grantee.  Surely,  these  facts  make  so 
strong  a  prima  facie  case  of  fraud  as  to  put  on 
the  grantee,  not  only  in  behalf  of  common  fair- 
ness, but  in  self-vindication,  the  burden  of 
repelling  the  conclusion  to  which  they,  irre- 
sistibly lead,  that  of  fraudulent  design  by 
the  grantor,  fully  known  to  and  participated 
in  by  the  grantee.  Such,  we  say,  is  the  ir- 
resistible influence  from  the  facts  established ; 
and  to  repel  such  inference  there  was  need 
of  the  most  indisputable  proof  of  the  good 
faith  of  the  transaction,  and  of  the  bona  flde 
existence  of  the  debts  in  satisfaction  of  which 
the  conveyance  was,  for  over  two-tMrds  of 
the  alleged  consideration,  claimed  to  have  been 
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executed.  Such  rebutting  evidence,  however, 
the  parties  seeking  to  uphold  the  deed  utterly 
failed  to  produce.  The  absence  of  itemized 
account,  vouchers,  etc.,  the  inconsistencies 
and  contradictions  in  the  testimony  of  the 
grantor  and  the  grantee,  the  want  of  means 
in  the  grantee  to  create  the  alleged  indebted- 
ness of  the  grantor  to  him,  and  the  failure 
to  examine  as  witnesses  other  persons  who 
had  ample  opportunities  of  knowing  the  facts, 
and  by  whom  the  transaction  might  in  all 
probability  have  been  upheld  if  fair — all  these 
things,  however  trivial  taken  separately,  yet, 
taken  together,  they  constitute  a  chain  of 
circumstances  powerfully  increasing  the  im- 
pression of  fraud,  which  the  contemplation 
of  the  indicia  aforesaid  has  already  been 
stamped  on  the  mind;  and  that  impression 
becomes  so  strong  as  to  lead  necessarily  to 
the  conclusion  of  the  presence  of  fraud  in  the 
transaction.'' 

In  White  v.  Benjamin,  3  Misc.  490,  23  N. 
Y.  S.  981,  it  appeared  that  the  defendant 
Benjamin,  who  was  heavily  indebted,  and 
against  whom  suits  were  pending,  made  sev- 
eral deeds  to  his  wife.  The  deeds  were  kept 
from  record  for  several  years.  It  was  held 
that  this  delay  was  for  the  purpose  of  de- 
frauding the  grantor's  creditors.  In  an  ex- 
haustive opinion,  among  other  things,  the 
court  said:  "Mr.  Benjamin  admits  that  all 
of  these  transfers  were  made  when  he  was 
insolvent,  for  he  says  that,  taking  into  ac- 
count his  indebtedness  to  his  first  wife's  es- 
tate, and  to  his  second  wife,  and  the  White 
note,  he  has  been  insolvent  since  1884.  Cer- 
tain conclusions  are  inferable  from  these 
facts:  (1)  That  the  withhoHing  of  the  deeds 
from  record  was  to  hide  from  creditors,  par- 
ticularly the  plaintiffs,  knowledge  of  the  fact 
of  the  transfers,  which  act  of  concealment  is 
in  itself  a  badge  oi  fraud.  .  .  .  The  va- 
rious transfers  and  contrivances  had  their 
inception  in  fraud,  were  conceived  by  the 
husband — ^not  demanded  by  the  wife — ^lead  to 
one  and  the  same  end,  and  were  calculated  to 
reach  a  certain  result,  that  which  was  con- 
summated by  the  judgment  in  the  wife's  fav- 
or, and  the  general  assignment  to  Kean. 
That  they  were  suffici^itly  connected  to  form 
one  complete  transaction  is  evident  from  their 
purpose  and  intent,  forming  as  they  do  links 
in  one  chain — part  and  parcel  of  one  genera] 
scheme  or  design — ^and  that,  to  put  the  prop« 
erty  of  the  assignor  beyond  the  reach  of 
creditors,  particularly  the  plaintiffs.  There 
was  no  pressing  necessity  which  required  the 
assignor  to  make  the  transfers  to  his  wife, 
or  the  numerous  provisipns  for  her  benefit, 
except  the  pressure  put  upon  him .  by  the 
plaintiffs,  and  the  transfers  and  provisions 
were  intended  to  put  so  much  property  be- 
yond their  reach  or  that  of  legal  process. 
They  could  have  no  other  object.    They  were 
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designed  to  secure  all  to  the  wife,  leaving 
the  other  creditors — particularly  the  plain- 
tiffs— ^practically  remediless.  While  the  sep- 
arate property  of  the  wife  is  as  much  under 
the  protection  of  the  law  as  that  of  an  entire 
stranger,  transactions  between  husband  and 
wife,  if  to  the  detriment  of  creditors,  must  be 
carefully  investigated  to  prevent  fraud.  .  .  . 
In  conclusion,  the  court  holds  that  the  acts 
aforesaid  vitiate  the  judgment  and  transfers, 
and  they  must  be  declared  fraudulent  and 
void  as  against  honest  judgment  creditors." 

In  Johnston  v.  Columbus  Ins.  etc.  Co.  85 
Miss.  234,  38  So.  100,  it  appeared  that  one 
Billups,  the  president  of  the  defendant  bank, 
made  a  transfer  of  all  his  property  to  the 
bank.  By  an  agreement  with  the  directors 
of  the  bank  the  deed  was  kept  from  record  for 
about  eight  years.  The  deed  was  placed  on 
record  a  few  minutes  after  Billups'  death. 
It  was  held  that  the  agreement  to  delay  the 
recording  of  the  deed  was  intended  as  a  fraud 
upon  Billups'  creditors.  The  court  said:  "It 
is  hard  to  understand  why,  if  there  was  no 
agreement  not  to  record  the  instruments,  as 
is  stoutly  urged,  the  bank  should  have  been 
80  thoroughly  dominated  by  Billups  while 
he  lived  and  should  put  them  so  instantly  to 
record  upon  his  death.  The  existence  of  these 
instruments  was  kept  from  the  knowledge 
of  all  persons  except  the  parties  thereto,  and 
perhaps  one  or  two  members  of  Billups'  fami- 
ly. It  is  also  impossible  to  understand  how, 
if,  as  contended  by  the  banlc,  it  did  not  know 
that  Billups  was  contracting  any  other  debts, 
it  should  have  been  so  anxious  to  record  the 
instruments  as  soon  as  he  was  dead.  If  it 
was  unnecessary  to  record  them  during  his 
life,  when  he  might  have  contracted  future 
debts,  if  the  bank  was  satisfied  that  he  owed 
none,  then  why,  after  he  was  dead  and  could 
not  possibly  contract  any  more  debts,  should 
the  bank  rush  the  papers  to  record?  It  is 
asked  very  earnestly.  What  advantage  was 
there  to  accrue  to  the  bank  from  withholding 
these  instruments  from  record?  It  seems  to 
us  the  answer  is  plain  and  perfect.  If  the 
public  had  known  the  true  situation  on  the 
5th  of  November,  1894 — ^that  this  bank  had  as 
its  president  a  man  who  had  at  the  close  of 
that  day  stripped  himself  of  every  particle  of 
property,  and  who  was  hopelessly  insolvent, 
and  who  still  owed  the  large  sums  we  have 
referred  to,  to  the  bank,  alter  all  credits 
had  been  applied,  and  that  the  bank  had  al- 
lowed this  president  in  the  past  to  so  large- 
ly overdraw,  and  proposed  for  the  future  to 
keep  secret  the  true  situation  as  to  his  owner- 
ship of  the  property  he  had  theretofore  owned 
— is  it. not  perfectly  obvious  that  confidence 
in  the  bank  itself  would  have  been  seriously 
shaken,  if  not  destroyed,  and  its  own  credit 
thereby  impaired  or  taken  away?  Surely  no 
elaboration  is  needed  to  make  this  plain.    It 


might  very  well  be  that  the  bank  wished  no 
breach  with  its  president,  no  resort  to  courts 
for  the  collection  of  its  debts,  no  disclosure 
to  the  public  of  the  methods  of  dealing  be- 
tween it  and  its  president  or  of  the  fact  that 
the  president  and  vice  president  owed  the 
bank  nearly  $70,000,  since  such  knowledge 
might  well  have  tended  to  shake  the  confi- 
dence of  the  public  in  the  safety  and  sane- 
ness  of  the  bank's  management.  Such  con- 
siderations would  be  very  material  in  induc- 
ing the  action  of  the  bank  in  concealing  these 
instruments  from  the  knowledge  of  the  pub- 
lic. .  .  .  In  all  these  cases  of  actual  fraud, 
the  principle  on  which  the  party  holding  the 
mortgage  or  deed  of  conveyance  is  postponed, 
and  the  defrauded  creditors  let  in,  to  be 
first  paid  out  of  the  avails  of  the  property 
mortgaged  or  conveyed,  is,  as  well  said  in  the 
citation  from  the  Am.  ft  Eng.  Enc.  Law, 
supra,  that  such  defrauded  creditors  are  not 
required  to  have  secured  a  lien  before  such 
instruments  have  been  actually  recorded,  but 
that  their  claim  for  relief  is  based  on  fraud, 
and  not  on  the  protection  of  the  recording 
acts;  and  it  will  be  specially  noted  in  the 
case  at  bar  that  we  are  dealing,  so  far  as  the 
plantation  is  concerned,  with  the  case  of  an 
absolute  deed,  where  the  vendor  was  left  in 
possession,  contrary  to  the  essential  nature 
and  terms  of  the  conveyance." 

It  has  also  been  held  that  delay  in  record- 
ing a  deed  of  trust  may  when  coupled  with 
other  facts  and  circumstances  show  a  fraudu- 
lent intent  as  to  the  creditors  of  the  grantor. 
In  re  Parsons  Lumber  etc.  Mill  Co.  218  Fed. 
674;  In  re  Nat.  Boat,  etc.  Co.  216  Fed.  208; 
Stock-Growers'  Bank  v.  Newton,  13  Colo.  245, 
22  Pac.  444;  Warner  v.  Watson,  35  Fla.  403, 
17  So.  654;  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  423;  Hilliard  v.  Cagle,  46  Miss.  309; 
Hafner  v.  Irwin,  23  N.  C.  490. 

In  Stock-Grocers'  Bank  y.  Newton,  supra, 
the  court  said :  "When  the  grantor  of  a  trust 
deed  and  the  beneficiary  agree  together  tha\ 
the  trust  deed  is  not  to  be  recorded  as  pro- 
vided by  law,  that  it  may  not  affect  the  finan- 
cial standing  of  the  grantor,  the  evidence  of 
fraudulent  intent  becomes  express;  and  when 
such  agreement  and  intention  are  clearly  set 
forth  in  writing  signed  by  the  parties,  the 
fraudulent  intention  must  in  general  be  re- 
garded as  certain  and  indisputable.  When, 
added  to  such  fraudulent  agreement,  the  par- 
ties thereto  actually  carry  out  their  fraudu- 
lent purpose,  not  only  by  concealing  the  ex- 
istence of  such  trust  deed,  but  by  representing 
the  credit  of  the  grantor  as  good,  when  they 
must  have  known  it  was  at  best  doubtful,  and 
where  the  grantor  is  thereby  enabled  to  ob- 
tain large  credit  from  those  who,  though  dili- 
gently endeavoring  to  ascertain  his  financial 
standing,  were  nevertheless  misled  by  such 
representations,  the  evidence  of  fraud  becomes 
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overwhelming  and  conclusive.  Such  was  the 
conduct  of  both  Newton  and  Todd  in  their 
intercourse  with  the  officers  of  the  plaintiff 
bank.  The  evidence  is  clear  that  they  con- 
cealed the  existence  of  the  trust  deed,  while 
professing  to  give  what  information  they  pos- 
sessed in  regard  to  the  standing  of  the  firm 
of  Todd  &  Fairchild.  Newton  represented 
the  firm  to  be  good»  in  order  to  procure  a  re- 
newal of  the  four  hundred  dollar  note  with 
his  own  name  left  off.  At  another  time  he 
says  he  was  'very  cautious'  about  recommend- 
ing the  financial  standing  of  the  firm,  when 
in  fact  he  seems  to  have  been  very  cautious 
not  to  disclose  the  $10,000  indebtedness  of 
the  firm  to  himself,  and  the  security  he  held 
therefor.  Relying  upon  the  agreement  not 
to  record  the  trust  deed,  the  firm  seems  to 
have  been  quite  reckless  in  giving  assurances 
of  their  solvency,  and  in  obtaining  untisual 
credit  before  the  final  crash  came.  So  it 
appears  that  the  trust  deed,  even  if  given 
for  a  bona  fide  debt,  nevertheless  by  its  use 
became  an  instrument  of  fraud,  being  con- 
cealed for  the  express  purpose  of  procuring 
credit  for  a  firm  in  known  failing  circum- 
staDces." 


Me]>ONAIJ>  ET  AL. 

V. 

MoLENDON  ET  Ali. 

North  Carolina  Supreme  Court — March  21, 

1917. 

173  N.  Car.  172;  91  S.  E,  1017. 


^Wllls  —  Hearing  of  Contest  —  ReceiT- 
ing  Evidenee  Out  of  Order. 

In  a  will  contest,  whether  the  judge  shall 
allow  a  witness  for  the  caveators,  whose  tes- 
timony had  been  successfully  objected  to,  to 
be  recalled  at  close  of  the  rebuttal  evidence 
of  the  propounders,  one  of  whom  waived  all 
objection  to  the  evidence,  is  entirely  within 
the  court's  discretion,  which,  when  exercised 
without  any  gross  abuse,  the  supreme  court 
will  not  review. 

Order  of  Proof  —  Necessity  of  Leave  of 
Court  for  Deviation, 

In  a  will  contest,  the  privilege  to.  recall  a 
witness  to  offer  testimony  at  the  close  of  tho 
rebuttal  evidence  of  the  propounders  cannot 
be  exercised  bv  the  caveators  without  the 
consent  of  the  trial  court. 
Appeal  and  Error  —  Manner  of  Snpple- 

mentinff  Record  •—  Slio'wlng  Reasons 

for  Rnling. 

If  there  is  any  doubt  or  obscurity  as  to  the 
reason  for  the  court's  ruling  in  refusing  to 


permit  the  witness  to  be  recalled,  the  proper 
method  is  to  make  the  matter  clear  by  a  cer- 
tiorari or  remand,  so  that  the  trial  judge 
may  state  whether  he  merely  exercised  his 
discretion  or  decided  as  he  did  for  want  of 
power  to  rule  otherwise. 

Willi  — *  Proof  of  Inoapacitj  —  Declara- 
tion of  Leeatee. 

In  a  will  contest,  where  there  are  two  lega- 
tees, evidence  that  one  of  them  had  once  said 
that  testator's  mind  had  weakened  or  failed 
from  the  use  of  medicine,  and  that  he  could 
hardly  recollect  anything,  the  effort  being  to 
attack  the  whole  will,  and  to  invalidate  it 
as  a  whole,  is  incompetent,  as  affecting  the 
other  legatee. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  ^  Conflict  between 
Case  Made  and  Record. 

When  the  record  and  case  conflict,  the  for- 
mer controls. 

Wills  •—   Undue    Influence   —   Circum- 
stances Considered. 

Old  age,  bad  health,  and  weakness  of  mind 
in  testator  are  to  be  considered  upon  the 
issue  of  undue  influence. 

Appeal  from  Superior  Court,  Lee  county: 
Bond,  Judge. 

Proceeding  for  probate  of  will  of  M.  C. 
Talbert.  Ella  J.  McLendon  et  al.,  propound- 
ers, and  Mary  McDonald  et  al.,  caveators. 
Judgment  for  propounders.  Caveators  ap- 
peal.   Affibhbd. 

[173]  This  is  a  caveat  to  the  will  of  M.  C. 
Talbert,  which  was  executed  1  Septeml>er, 
1916.  Issues  were  submitted  to  the  jury  and 
answered,  as  follows: 

1.  Was  the  paper-writing  propounded, 
dated  1  September,  1916,  executed  by  M.  C. 
Talbert  according  to  the  formalities  of  law 
required  to  make  a  valid  last  will  and  testa- 
ment? 

2.  At  the  time  of  signing  and  executing 
said  paper-writing,  did  said  M.  C.  Talbert 
have  sufficient  mental  capacity  to  make  and 
execute  a  valid  last  will  and  testament? 

3.  Was  the  execution  of  said  paper-writing 
propounded  in  this  case  procured  by  undue 
influence,  as  alleged? 

4.  Is  the  said  paper-writing,  referred  to  in 
issue  1,  propounded  in  this  case,  the  last  will 
and  testament  of  M.  C.  Talbert,  deceased? 

And  the  jury  having  answered  the  flrst 
issue  "Yes;"  tlie  second  issue,  "Yes;"  the 
third  issue  "No,"  and  the  fourth  issue,  "Yes." 

The  caveators  proposed  to  ask  their  wit- 
ness, W.  A.  McDonald,  the  following  ques- 
tions : 

"1.  Did  you  ever  hear  McLendon  (husband 
of  devisee,  Mrs.  McLendon)  say  anything 
about  Mr.  Talbert's  mind? 

"2.  Did  you  ever  hear  Mrs.  McLendon,  the 
daughter  of  Mr.  Talbert,  say  anything  about 


1064 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


the  old  man's  (M.  C.  Talbert's)  mental  con- 
dition while  the  old  man  was  living? 

"3.  What  did  you  hear  Mrs.  McLendon,  his 
daughter  and  chief  beneficiary  under  the  will, 
say  in  regard  to  his  mental  condition  ?" 

The  court  sustained  objections  of  the  pro- 
pounders  to  the  questions,  and  caveators  ex- 
cepted. 

There  were  only  two  beneficiaries  named  in 
the  will,  Mrs.  Fannie  Byrd  and  her  sister, 
Mrs.  McLendon,  they  being  the  daughters  of 
the  testator.  He  gave  Mrs.  Byrd  $500  and 
to  Mrs.  McLendon  he  gave  the  residue  of  his 
estate,  reciting  in  the  will  that  he  had  there- 
tofore given  to  Mrs.  Byrd  $500  and  to  each  of 
his  children,  Thomas  Talbert,  Mrs.  Mary  Mc- 
Donald, and  Mrs.  McLendon,  $1,000.  It  is 
further  stated  that  he  had  given  Mrs.  Mc- 
Lendon the  largest  share  of  the  estate  be- 
cause she  had  lived  with  him  at  his  home 
"and  provided  for  his  pergonal  needs."  At 
the  close  of  the  testimony  of  the  propounders 
offered  in  rebuttal  of  [174]  that  of  the  cave- 
ators, the  latter  introduced  their  witness,  W. 
A.  McDonald,  and  proposed  to  ask  him  the 
same  questions  which  had  already  been  ex- 
cluded by  the  court,  Mrs.  Byrd  stating  in 
open  court,  through  her  counsel,  that  ''she 
waived  all  objection  to  the  evidence,*'  which 
was  ofifered  by  the  caveators,  as  above  set 
forth,  and  excluded  by  the  court,  and  agreed 
that  it  might  be  introduced  as  affecting  the 
validity  of  the  will,  and  caveators  asked  that 
they  be  permitted  to  recall  the  witness.  W. 
A  McDonald,  in  order  that  this  evidence 
might  be  heard.  The  court  refused  to  do  so, 
and  caveators  excepted. 

There  was  an  exception  to  the  charge  which 
will  be  noticed  hereafter. 

Judgment  was  entered  upon  the  verdict, 
and  the  caveators  appealed. 

Manning,  Kitchin  d  Gavin  for  appellants. 
Seawell  d  Milliken  for  appellees. 

Walker,  J.  {after  stating  the  faois), — 
Whether  the  judge  would  allow  the  witness, 
W.  A.  McDonald,  to  be  recalled,  was  a  mat- 
ter entirely  within  his  discretion  and  when 
it  is  exercised,  without  any  gross  abuse, 
which  is  not  even  suggested  here,  we  will 
not  review  it.  The  propounders  opened  the 
case  by  introducing  their  evidence,  or  so 
much  as  they  thought  sufiicient  to  sustain 
their  side  of  the  issues.  The  caveators  were 
then  given  ample  opportunity  to  put  in  their 
evidence  and  all  of  it,  including  that  which 
they  afterwards  proposed  to  introduce.  The 
propounders  then  introduced  evidence  in  re- 
buttal and  closed  their  case.  The  privilege, 
at  this  stage  of  the  trial  of  recalling  a  wit- 
ness for  the  purpose  of  offering  testimony 
conld  not  be  exercised  without  the  consent 
of  the  judge,  which  he  might  grant  or  with- 


hold at  his  discretion.  The  case  of  In  re 
Abee,  146  N.  C.  273,  59  S.  £.  700,  is  so 
directly  applicable  that  we  content  ourselves 
with  this  single  citation.  That  was  a  contest 
as  to  the  validity  of  a  will,  and  the  caveators 
requested  of  ihe  court  that  they  be  permitted 
to  recall  a  witness  for  further  examination. 
The  request  was  denied,  and  this  Court  said 
in  affirming  the  ruling:  "Our  decisions  are 
to  the  effect  that  this  matter  of  recalling 
witnesses  for  further  examination  is  in  the 
discretion  of  the  judge  presiding  at  the  trial, 
and  his  action  in  this  respect  is  not  open  to 
review.  Sutton  v.  Walters,  118  N.  C.  495; 
Olive  V.  Olive,  95  N.  C.  485."  This  record 
shows  that  the  judge  merely  refused  to  call 
the  witness,  W.  A.  McDonald,  to  the  stand 
for  the  purpose  of  reopening  a  closed  case 
and  reversing  his  former  ruling  by  allowing 
the  questions  to  be  answered.  If  there  was 
any  doubt  or  obscurity  as  to  the  reason  for 
his  ruling,  the  proper  method  would  have 
been  to  make  the  matter  clear  by  a  eertiorari 
or  remand,  so  that  the  judge  conld  state 
the  fact,  that  is,  whether  he  exercised  his 
[175]  discretion  merely,  or  decided  as  he  did 
for  want  of  power  to  rule  otherwise.  Holton 
V.  Lee,  173  N.  C.  105,  91  S.  E.  602.  It  ap- 
pears that  the  judge  thought  the  caveators 
had  sufficient  opportunity  to  make  their  re- 
quest before  they  closed  their  case,  and  tiiat 
it  was  too  late  then  for  it  to  be  considered, 
or  for  the  case  to  be  reopened  for  any  pur- 
pose; but  whatever  may  have  been  his  reason, 
as  he  was  merely  exercising  his  discretion, 
his  ruling  must  be  left  as  he  made  it. 

It  is  hardly  to  be  supposed,  after  so  many 
decisions  to  the  contrary  and  after  the  law 
has  been  so  thoroughly  settled  in  that  re- 
spect, that  the  judge  would  decide  he  had  no 
power  to  recall  the  witness.  If,  therefore. 
any  fair  doubt  existed  as  to  the  nature  of 
the  ruling,  we  would  still  incline  to  the  view 
that  the  judge  exercised  his  discretion.  If 
he  had  said  that  he  denied  the  motion  for  a 
want  of  power,  a  different  question  would 
arise. 

Fannell  v.  Scoggin,  53  N.  G.  408,  merely 
holds  that  where  an  executor  was  made  com* 
petent  as  a  witness  in  a  will  contest,  it  makes 
no  difference  whether  he  appears  on  the  rec- 
ord as  plaintiff  or  defendant.  It  has  no  bear- 
ing on  this  case.  Mrs.  Byrd  was  not  the 
witness,  but  McDonald  was.  The  question 
here  is,  was  she  a  beneficiary  at  the  time 
the  first  questions  were  asked,  and  a  respond- 
ent? whether  her  name  appears  in  the  rec- 
ord on  one  side  of  the  case  or  the  other. 

This  brings  us  to  the  other  question  of 
evidence,  whether  the  testimony  of  W.  A 
McDonald  was  competent.  There  were  two 
devisees  or  legatees  in  the  will,  Mrs.  Byrd 
and  Mrs.  McLendon.  The  offer  was  to  prove 
that  Mrs.  McLendon  had  once  said  that  her 
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father's  mind  had  weakened,  or  failed,  from 
the  use  of  medicine,  and  that  he  could  hardly 
recollect  anything.  It  appears,  therefore, 
that  the  effort  was  to  attack  the  whole  will 
and  to  invalidate  it  as  a  whole.  This  could 
not  be  done  under  the  decision  in  Linebarger 
V.  Linebarger,  143  N.  C.  229,  10  Ann.  Cfts. 
596,  65  S.  E.  709,  and  In  re  Fowler,  156 
N.  C.  340,  Ann.  Cas.  1912A  85,  72  S.  E.  357, 
38  L.R.A.(KS.)  745,  as  the  declaration  of 
Mrs.  McLendon  would,  of  course,  affect  the 
other  beneficiary,  and,  as  said  in  those  cases, 
this  would  be  manifestly  unjust.  The  issues 
here  were  so  drawn  as  to  present  the  single 
question  as  to  the  validity  of  the  will,  as  a 
whole,  and  not  as  to  the  validity  of  the  gift 
to  Mrs.  McLendon. 

It  is  suggested,  incidentally,  in  the  appeal 
bond,  case  on  appeal,  and  brief,  that  Mrs. 
Bvrd  is  a  caveator:  but  this  must  be  an 
inadvertence,  as  the  record  shows  clearly 
that  she  was  not,  Mr.  and  Mrs.  McDonald 
being  the  only  caveators,  and  this  was  the 
state  of  the  record  when  the  issues  were  made 
up  and  the  case  tried.  There  is  no  order  of 
the  court  making  her  a  party  to  the  caveat, 
nor  does  any  application  for  that  purpose 
appear  in  the  record.  On  the  contrary,  she 
is  described  vkH  a  respondent,  the  citation  hav- 
ing issued  against  Ella  J.  McLendon,  Fannie 
Byrd,  and  T.  W.  Talbert,  at  the  request  of 
the  caveators  of  the  will  [176]  of  Mrs.  M.  C. 
Talbert.  It  is  apparent  that  she  was  not  a 
party  when  this  evidence  was  first  offered,  and 
if  she  became  a  party  afterwards,  or  at  any 
fitage  of  the  proceedings,  it  should  appear  in 
the  record.  The  motion  of  the  caveators, 
after  the  evidence  was  closed,  to  recall  the 
witness,  W.  A.  McDonald,  implies  that  she  was 
not  a  caveator  when  the  first  questions  were 
nsked.  When  the  record  and  case  conflict, 
the  former  controls.  Threadgill  v.  Anson 
County  Comrs.  116  N.  C.  616,  625,  21  S.  E. 
425.  If  the  evidence,  as  offered  in  this  case, 
was  competent  at  all,  under  the  principles 
stated  and  discussed,  with  citation  of  author- 
ity, in  Linebarger  v.  Linebarger,  supra,  it  is 
certainly  not  competent,  under  the  circum- 
stances, as,  when  it  was  tendered,  it  would, 
on  its  face,  have  been  prejudicial  to  the 
legatee  other  than  Mrs.  McLendon.  If  the 
waiver  of  Mrs.  Byrd  made  the  evidence  com- 
petent, it  should  have  been  entered  in  apt 
time  and  regular  order. 

It  was  suggested  at  the  hearing  in  this 
Court  that  the  evidence  was  competent  on 
the  question  of  undue  influence,  but  tliat  can 
invalidate  a  will  as  a  whole  just  as  much 
as  a  want  of  mental  capacity,  and  it  was 
submitted  in  that  way  to  the  jury.  It  is 
also  suggested  that  the  legacy  to  Mrs.  Mc- 
Lendon might  have  been  considered  as  a  sepa- 
rate gift  and  set  aside  upon  the  ground  of 
under  influance  or  fraud  practiced  by  her. 
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without  annulling  the  entire  will.  The  an- 
swer is,  that  this  view,  if  allowable,  was  not 
suggested  or  properly  raised,  and  the  issues, 
submitted  without  objection,  did  not  present 
any  such  aspect  of  the  case,  and  there  is  no 
such  exception;  but  the  inquiry  was  as  to 
the  validity  of  the  whole  w^ill.  Gash  v.  John- 
son, 28  N.  C.  289.  The  judge  could  have 
submitted  the  general  issue  devisavit  vel  n&n, 
or  a  special  issue,  so  that  the  jury  might 
pass  upon  the  validity  of  the  whole  will  or 
of  any  part  of  it.  It  was  said  in  Gash  v. 
Johnson,  28  N.  O.  291 :  "The  court  ordered 
an  issue  of  deiHsavit  vel  non  to  be  made  up 
and  submitted  to  a  jury.  The  issue  which 
was  made  up  under  the  order  of  the  court 
was  probably  framed  in  such  a  manner  ae  to 
confine  the  response  of  the  jury  (will  or  no 
will)  to  the  said  paper  ith  toto,  whereas  the 
court  might  have  directed  the  issue  to  have 
been  drawn  up  specially  for  the  jury  to  find 
whether  the  paper-writing  propounded  as  the 
last  will  of  Reuben  Johnson,  deceased,  was 
in  fact  his  will,  or  any  part  of  it,  and  which 
part.  Frequently  this  special  mode  of  fram- 
ing the  issue  will  be  found  most  advisable. 
Then  the  jury  may  respond  that  one  or  more 
of  the  legacies  or  devises  mentioned  in  the 
paper  is  or  are  not  any  part  of  the  last  will ; 
and  that  the  residue  of  the  paper-writing  is 
the  last  will  of  the  supposed  testator,"  citing 
Trimblestown  v.  D'Alton,  1  Dow.  &  CI.  (Eng.) 
95.  And  finally  it  is  argyed  that  a  separate 
issue  should  be  ordered  as  to  the  undue  in- 
fluence exerted  by  Mrs.  McLendon  in  obtain- 
ing her  own  legacy,  aa  was  done  in  Line- 
barger's  case.  This  is  answered  [177]  by 
what  we  have  already  said,  viz.,  that  there 
was  no  such  request  ma;de,  and,  besides,  in 
the  Linebarger  case  there  was  a  new  trial, 
and  the  court  did  not  order  such  a  separate 
issue,  but  merely  stated  that  '4t  could  see 
no  reason  why  a  special  issue  might  not  be 
submitted  to  the  jury  as  to  the  interest  of 
Hosea."  It  was  left  to  the  judge  to  do  so 
on  the  next  trial. 

We  cannot  sustain  the  exception  to  the 
charge.  When  the  instruction  to  which  ex- 
ception was  taken  is  read  in  connection  with 
the  others  given,  several  of  them  at  the  re- 
quest of  caveators,  there  was  no  error  in 
stating  the  law  of  the  case  to  the  jury.  The 
charge  w^as  perhaps  not  as  strong  as  it  might 
have  been  for  the  propounders.  In  the  case 
of  In  re  Abee,  supra,  where  it  was  contended 
that  there  was  no  evidence  of  undue  influence, 
Judge  Hoke  said:  "It  is  established  with 
us  that  in  order  to  avoid  a  will  on  this 
ground  the  influence  complained  of  must  be 
controlling  and  partake  to  some  extent  of 
the  nature  of  fraud.  Marshall  v.  Flinn,  49 
N.  C.  190;  Wright  v.  Howe,  62  N.  C.  412; 
Paine  v.  Roberts,  82  N.  C.  451.  As  held  in 
Wright  V.  Howe,  supra:    *The  influence  which 
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destroys  the  validity  of  a  will  is  a  fraudulent 
inHuence,  controlling  the  mind  of  the  testator 
so  as  to  induce  him  to  make  a  will  which 
he  would  not  otherwise  have  made/  It  would 
serve  no  good  purpose  to  go  into  any  ex.' 
tended  or  detailed  statement  of  the  testimony. 
We  have  carefully  read  and  considered  it  as 
given  in  the  case  on  appeal,  and  we  fully 
concur  with  the  trial  judge  that  there  is  no 
evidence  tending  to  show  undue  influence^ 
and  are  of  opinion  that  the  judgment  estab- 
lishing the  validity  of  the  will  should  be 
affirmed/'  Tlie  record  does  not  purport  to 
set  out  all  of  the  evidence;  but  if  that  which 
was  omitted  is  no  stronger  in  character 
than  the  part  inserted,  there  was,  perhaps, 
enough  to  carry  the  case  to  the  jury;  but  it 
did  not  furnish  any  clear,  or  decisive,  indi- 
cation  of  undue  influence.  Old  age,  bad 
health,  and  weakness  of  mind  are  circum- 
stances to  be  considered  upon  such  an  issue, 
but  there  is  practically  no  evidence  of  actual 
fraud  or  that  ^Irs.  McLendon  took  advantage 
of  her  father's  condition  to  unduly  overcome 
his  will  or  subject  it  to  her  own.  The  case 
woujd  hardly  have  been  any  stronger  with 
her  declaration  as  to  his  mental  condition 
superadded,  as  there  already  was  full  evi- 
dence on  this  phase  of  the  case. 

We  find  no  error  in  the  record. 

Ko  error. 


IfOTE. 

AdmlMiblllty  of  Beolaratlon  of  Leg  Ate  e 
or  Devisee  as  to  Mental  Capacity  of 
Testator. 

In  Matter  of  Dolbeer,  149  Cal.  227»  9  Ann. 
Gas.  705,  it  was  held  that  where  there  are 
two  or  more  legatees  or  devisees  under  a  will 
the  declarations  of  one  of  them  as  to  the 
mental  capacity  of  the  testator  are  inadmis- 
sible in  evidence  to  affect  its  validity,  because 
the  will  cannot  be  defeated  as  to  one  legatee 
without  being  defeated  as  to  all.  This  hold- 
ing is  supported  by  the  following  recent  deci- 
sions on  the  subject:  In  re  De  Laveaga, 
165  Cal.  607,  133  Pac.  307;  Gordon  v.  Gil- 
more,  141  Ga.  347,  80  S.  E.  1007;  Hertrich 
V.  Hertrich,  114  la.  643,  87  N.  W.  689,  89 
Am.  8t.  Rep.  389;  Casad  v.  Ripley,  145  la. 
544,  124  N.  W.  196;  McAllister  v.  Rowland, 
124  Minn.  27,  Ann.  Gas.  1915B  1006,  144 
X.  W.  412;  Lesster  v.  Lesster,  178  App. 
Div.  438,  165  N.  Y.  S.  592.  And  see  the 
reported  case.  See  also  Lawless  v.  Lawless, 
156  la.  184,  135  N.  W.  560;  Murphy  v.  Xett, 
47  Mont.  38,  130  Pac.  451. 

The  rule  has  been  applied  to  the  principal 
beneficiary  under  a  will,  where  the  amount 
given  to  the  others  was  but  a  trifle  in  pro- 
portion to  the  total  value  of  the  estate. 
In   re   DeLaveaga,    165   Cal.    607,    133    Pac. 


307,  wherein  the  court  said:  "It  is  admit- 
ted that  the  rule  declared  in  the  case  of 
In  re  Dolbeer,  149  Cal.  227,  245  [9  Ann.  Cas. 
795,  86  Pac.  695],  to  the  effect  that  a  declara- 
tion of  any  number  of  legatees  or  devisees 
less  than  all  upon  the  question  of  the  mental 
competency  of  the  deceased  is  not  admissible 
in  evidence  on  the  issue  of  competency,  is 
applicable  as  to  the  declarations  of  Mrs. 
Cebrian,  executrix,  proponent,  and  principal 
beneficiary.  While  there  is  some  conflict  in 
the  authorities  in  other  jurisdictions  upon 
this  general  question,  the  great  weight  of 
authority  appears  to  be  in  aocord  with  the 
view  declared  in  the  Dolbeer  case,  as  is  shown 
by  the  authorities  cited  in  the  opinion-.  The 
conclusion  *  is  based  principally  on  the  fact 
that  the  interest  of  the  legatees  and  devisees 
under  a  will  are  several  and  not  joint,  and 
that  it  would  be  unjust  under  these  circum^ 
stances  to  allow  the  interest  of  one  to  be 
affected  bv  the  admissions  of  another  with 
whom  he  is  not  in  privity." 

In  Lawless  v..  Lawless,  156  la.  1S4,  135  N. 
W.  560,  it  was  said,  obiter:  ''This  court  h.a& 
frequently  announced  its  inherence  to  th^ 
rule,  lirst  definitely  recognized  in  this  state 
in  the  case  of  Matter  of  Ames,  51  la.  596, 
that,  in  a  contest  as  to  the  validity  of  a  will 
on  grounds  of  unsoundness  of  mind  or  undue 
influence,  dedarisitions  of  one  devisee,  tending 
to  show  such  unsoundness  of  mind  or  undue 
influence^  are  not  admissible  if  there  are 
other  devisees,  not  joint  with  the  declarant, 
whose  interests  would  be  prejudiced  by  the 
refusal  to  probate  the  ^111  on  grounds  which 
such  declarations  tend  to  establish.  .  .  . 
It  is  difficult  to  see  how,  in  csfies  similar  to 
that  now  before  us,  the  will  could  be  treated 
as  consisting  of  several  parts,  and  the  devise 
to  the  beneficiary  whose  declarations  tend  to 
impeach  it  on  the  ground  of  undue  influence 
or  want  of  mental  capacity  annulled,  and  the 
other  portions  making  devises  to  other  bene- 
ficiaries sustained;  and  it  is  clear  that  the 
devises  to  beneficiaries  not  bound  by  tlie  dec- 
larations of  the  beneficiary  making  them 
should  not  be  afi'ected  by  such  declarations, 
which,  as  to  them,  are  purely  hearsay  evi- 
dence. The  will  must  be  treated  as  one  in- 
strument, and  must  be  found  on  competent 
evidence  not  to  be  the  will  of  the  testator  in 
order  to  justify  the  court  in  rejecting  it. 
We  must  adhere  to  the  rule  often  announced,, 
and  hold  that  the  testimony  tending  to  show 
declarations  of  one  devisee  against  his  inter- 
est are  not  admissible,  if  the  effect  of  admit- 
ting such  declarations  would  be  to  overthrow 
a  will  whicl)  includes  provisions  in  favor  of 
other  .devisees." 

In  the  reported  case  it  appears  that  testi- 
mony was  offered  of  a  statement  by  one  of 
two  legatees  to  ths»- effect  that  the  testator *» 
mind  had  weakened,  or  failed,  from  the  use 
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of  medicine;  and  that  he  could  hardly  recol- 
lect anything.  The*  court  holds  that  this 
declaration  was  inadmissible  as  it  would  af- 
fect the  other  beneficiary,  it  appearing  that 
the  effort  was  to  attack  the  whole  will  and 
invalidate  it  as  a  whole. 

In  McAllister  v.  Rowland,  134  Minn.  27, 
Ann.  Cas.  1915B  1006,  144  N.  W.  412,  it  ap- 
peared that  about  a  month  after  the  making 
of  the  will  in  controversy,  an  application 
was  made  to  the  probate  court  to  have  a 
guardian  appointed  for  the  testatrix  because 
of  the  impairment  of  her  mental  faculties  by 
reason  of  old  age  and  her  consequent  in- 
ability to  manage  her  affairs,  and  that  nearly 
two  months  later  an  order  was  made  ap- 
pointing a  guardian  for  her.  The  petition 
was  made  by  one  of  several  beneficiaries 
under  the  will.  The  court  held  that  in  an 
action  to  set  aside  the  will  because  of  lack 
of  testamentary  capacity,  the  petition  in  the 
guardianship  proceedings  was  not  admissible 
on  the  ground  that  it  was  an  admission 
against  interest  by  a  devisee.  It  was  held 
that  there  were  others  who  were  financially 
interested  in  sustaining  the  will,  and  that  it 
was  elemental  that  the  declarations  of  one 
of  two  or  more  legatees  or  devisees  were  not 
admissible  as  against  the  others. 

In  Gordon  v.  Gilmore,  141  Ga.  347,  80  S.  E. 
1007,  the  action  was  to  set  aside  a  will  on 
the  ground  of  lack  of  testamentary  capacity 
and  undue  influence.  It  was  held  that  the 
admission  of  evidence  of  statements  of  a  de- 
ceased legatee  to  the  effect  that  the  mind 
of  the  testator  was  sound  and  that  the  will 
had  been  drawn  as  he  desired  was  error,  such 
statements  being  self-serving. 

In  the  case  of  In  re  Hannaher,  155  la.  73, 
135  N.  W.  34,  the  testimony  of  one  of  the 
contestants  that  the  son  of  the  testatrix,  the 
executor  and  proponent  of  her  will,  directed 
the  room  to  be  cleared  in  order  that  his 
mother  might  make  her  will  was  objected  to 
on  the  ground  that  it  related  to  a  declara- 
tion of  one  of  the  legatees  adverse  to  the  in- 
terests of  the  other  legatees,  and  therefore 
that  while  it  might  have  been  admissible  had 
he  been  the  sole  legatee  as  a  declaration 
against  interest,  it  was  not  admissible  in  view 
of  the  fact  that  others  would  be  thereby 
prejudicially  affected.  The  court  held  that 
this  statement  by  the  son  was  not  in  any 
sense  such  a  declaration,  but  that  it  was,  if 
made,  simply  an  explanatory  circumstance  as 
to  the  conditions  under  which  the  will' was 
prepared  and  executed. 

How^ever,  it  has  been  held  that  the  declara- 
tions of  a  sole  beneficiary  under  a  will  as  to 
the  mental  capacity  of  the  testator  are  ad- 
missible, since  they  affect  his  interest  only. 
Brainard  v.  Brainard,  269  111.  613,  103  N.  E. 
45.  See  also  Murphy  v.  Nett,  47  Mont.  38, 
130    Pac.   451.     In   the   case   first   cited    it 


appeared  that  the  widow  of  the  testator 
was  given  only  tluit  portion  of  the  estate  to 
which  she  was  entitled  as  widow  and  that 
the  son  of  the  testator  therefore  was  in  fact 
sole  beneficiary.  The  court  held  that  while 
testimony  relative  to  a  statement  made  by 
the  son  a  month  after  the  execution  of  the 
will  as  to  his  father's  condition  had  little 
bearing  on  the  queston  if  his  father's  mental 
capacity  at  the  time  of  making  the  will, 
nevertheless  it  was  competent. 
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Iowa  Supreme  Court — November  26,  1915, 

172  Iowa  631;  154  N,  W.   1000. 


Employers*  Liability  Acts  —  Employees 
within  Federal  Act. 

Moving  an  engine  used  in  interstate  com- 
merce preparatory  to  attaching  it  to  cars  is 
an  act  in  interstate  commerce,  so  that  neg- 
ligence of  fellow  servants  in  so  moving  the 
engine  will  entitle  the  injured  servant  to 
recover  under  the  federal  emplovers*  liability 
act  (Act  April  22,  1908,  c.  149,  35  Stat.  L. 
65  [Fed.  St.  Ann.  1909  Supp.  p.  584]). 

[See  Ann.  Cas.  19140  163;  Ann.  Cas. 
1916E  407.J 

Master  and  Servant  —  Assumption  of 
Risk  —  Negligence  of  Anotker  Serv 


A  servant  does  not  assume  the  risk  arising 
out  of  the  negligence  of  another  employee; 
for  against  such  risk  he  cannot  guard,  nor 
can  he  anticipate  it. 

Employers'  Liability  Acts  —  Contribu- 
tory Negligence  as  Defense  nnder 
Federal  Act. 

Under  the  federal  employers*  liability  act 
(Fed.  St.  Ann.  1909  Supp.  p.  584),  which 
adopts  the  comparative  negligence  doctrine, 
plaintiff's  contributory  negligence  does  not 
defeat  his  action. 

[See  Ann.  Cas.  1914C  175.] 
Master  and  Servant  —  Liability  to  In- 
jured Servant  —  Acts  outside  Course 
of  Employment. 

The  evidence  is  held  to  show  that  the  acts 
in  doing  which  the  plaintiff  servant  was  in- 
jured were  not  within  the  course  of  his  em- 
ployment, so  that  the  master  was  not  liable. 

Same. 

If  a  servant  voluntarily  undertakes  the  per- 
formance of  a  duty  for  which  he  was  not  em- 
ployed, he  acts  at  his  own  peril,  and  cannot 
recover  for  injuries. 
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Same. 

An  accident  arises  out  of  the  employment 
of  an  injured  servant,  where  it  is  something 
the  risk  of  which  might  have  been  contem- 
plated by  a  reasonable  person  when  entering 
the  employment  as  incident  to  it. 

Same. 

An  engine  hostler  has  by  virtue  of  his  posi- 
tion no  implied  authority  to  call  assistance 
in  the  absence  of  an  emergency,  so  that  a 
fireman  who  responded  to  such  a  call  could 
not  recover  for  injuries  received  while  ren- 
dering the  assistance  asked. 

Federal  Employers'  lAabllity  Act  — In- 
jury outside  Course  of  Employment. 

The  federal  employers*  liability  act  (Fed. 
St.  Ann.  1909  Supp.  p.  584)  does  not  per- 
mit recovery  upon  a  mere  showing  that  the 
employee  was  injured  while  engaged  in  inter- 
state commerce,  regardless  of  whether  it  was 
in  the  course  of  his  employment  or  not,  but 
the  usual  rules  for  such  recovery  apply. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Black  Hawk 
county:    Mui.lan,  Judge. 

Action  by  William  Bjnram,  plaintiff,  against 
Illinois  Central  Railroad  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Kevbbsbd. 

G,  W.  Datcaon,  Helaell  d  HeUell,  Bletcett 
Lee  and  W.  8.  Norton  for  appellant. 
J.  T»  Sullivan  for  appellee. 

[633]  Deemrb,  C.  J.— Plaintiff  was  a  fire- 
man on  one  of  defendant's  engines,  running 
"between  Dubnqae,  Iowa,  and  Freeport,  Illi- 
nois. The  engine  was  engaged  in  interstate 
•  commerce  and  plaintiff  was  employed  therein. 
On  the  day  of  the  accident,  he  came  into 
Dubuque  on  his  engine,  arriving  there  at 
about  10:30  A.  M.  He  left  the  engine  with 
the  engineer,  upon  a  side  track,  where,  ac- 
cording to  rule  and  custom  of  the  company, 
it  was  to  be  taken  in  charge  by  a  hostler  of 
the  roundhouse.  He  had  no  further  duty 
with  reference  to  his  engine  except  to  return 
to  it  in  time  to  take  it  out  on  its  next  trip, 
and  he  expected  to  find  it  on  a  track  away 
from  the  turntable,  ready  to  go  on  its  jour- 
ney. It  was  the  duty  of  the  hostler,  and  of 
repair  and  roundhouse  men,  to  take  the  en- 
gine, where  it  was  left  by  the  engineer  and 
fireman,  to  clean  and  repair  it  when  neces- 
sary, to  have  it  filled  with  water  and  placed 
upon  a  track,  ready  to  start  on  its  next  trip. 
This  also  included  the  turning  of  the  engine 
upon  a  table,  when  necessary,  and  the  placing 
thereof  upon  the  proper  track,  ready  to  leave 
on  its  journey.  The  engineer  and  fireman 
were  expected  to  return  to  the  engine  about 
50  minutes  before  it  was  time  to  go  on  its 


next  run,  to  see  that  everything  was  supplied 
which  was  required  and  that  it  was  ready  to 
start.     They  often  found  the  engine  in  the 
roundhouse  and  there   looked  it  over;  bat, 
save  in  a  single  instance   (and  even  this  is 
in  doubt),  they  never  undertook,  nor  was  it 
their  duty,  to  take  or  to  assist  in  taking  the 
engine  from  the  roundhouse  or  to  use  the 
turntable  to  head  it  in  the  proper  direction 
or  to  place  it  upon  the  track  where  it  was 
to  be  received  by  the  engineer  and  fireman. 
On  the  day  of  the  accident,  plaintiff  went  to 
the  roundhouse,  got  on  the  engine  and  saw 
that  everything  was  in  readiness;  when  the 
hostler  who  was  in  charge  of  the  roundhouse 
got  upon  the  engine  and  ran  it  onto  the  turn- 
table.    Before  the   engine   started,   plaintiff 
left  it   in  the  roundhouse,  bat  followed  it 
out  onto  the  turntable;    and   when   it  had 
been  placed  thereon,  someone,  doubtless  the 
hostler,  or  his  helper,  asked  him  to  latch  or 
lock  the  turntable.    Pursuant  to  this  request, 
plaintiff  [634]  went  to  the  latch,  a  thing  he 
had  never  done  before  during  his  seven  years 
of   employment,   and    finding   it  difficult  to 
make  the  connection,  got  his  hand  in  such 
a  position  that,  when  the  table  was  moved 
for  some  cause,  his  little  finger  was  caught 
and  injured  so  that  it  had  to  be  amputated. 
The  wound  became  infected  and  two  other 
amputations  were  rendered  necessary.    There 
was  testimony  to  the  effect  that  one  of  the 
hostler's  helpers,  in  charge  of  the  machinery 
which  turned  the  table,  was  notified  by  plain- 
tiff not  to  move  it,  as  he  was  going  to  latch 
it;  and  that,  while  plaintiff  was  attempting 
to  latch  the  table,  this  employee  carelessly 
and  negligently,  and   without  warning,  ap- 
plied the  air  which  controlled  the  table,  caus- 
ing it  to  move,  with  the  result  heretofore 
stated. 

I.  The  negligence  charged  in  the  petition 
is  that  of  this  assistant  to  the  hostler,  and 
there  was  enough  testimony  to  establish  this 
negligence.  Under  the  liberal  construction 
placed  upon  the  Federal  Employers'  Liability 
Act  (35  Stat,  at  Large,  Part  I,  p.  65;  Fed. 
St.  Ann.  1909  Supp.  p.  584),  by  the  Supreme 
Court  of  the  United  States,  followed  as  of 
course  by  the  state  courts,  it  is  clear  that 
the  moving  of  the  engine,  preparatory  to 
attaching  it  to  cars  to  be  run  in  interstate 
commerce,  before  making  its  run  to  Free- 
port,  Illinois,  was  an  act  in  interstate  com- 
merce, and  the  law  of  the  case  is  furnished 
by  the  Federal  Act.  North  Carolina  R.  Co. 
V.  Zachary,  232  U.  S.  248,  Ann.  Cas.  1914C 
159,  34  S.  Ct.  305,  58  U.  S.  (L.  ed.)  591; 
Pedersen  v.  Delaware,  etc.  R,  Co.  229  C  S. 
146,  Ann.  Cas.  1914C  153,  33  S.  Ct.  648,  57 
U.  S.  (L.  ed.)  1125;  St.  Louis,  etc.  K.  Co. 
V.  Scale,  229  U.  S.  156,  Ann.  Caa.  1914C  156, 
33  S.  Ct-  651,  57  U.  S.  (L.  ed.)  1129;  Arm- 
bruster  v.  Chicago,  etc.  R.  Co.  166  la,  155, 
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147  N.  W.  337;  Winters  v.  Minneapolis,  etc. 
R.  Co.  126  Minn.  260,  148  K.  W.  106. 

II.  It  is  also  clear  that  the  plaintiflT  did 
not  assume  the  risk  arising  out  of  the  negli- 
gence of  another  employee;  for  this  he  could 
not  anticipate  or  guard  against.  Caverhill 
V.  Boston,  etc.  R.  Co.  77  N.  H.  330,  91  Atl. 
917;  Norfolk,  etc.  R.  Co.  v.  Earnest,  229  U.  S. 
114,  Ann.  Cas.  1914C  172,  33  S.  Ct.  654,  57 
U.  S.  (L.  ed.)  1096.  Indeed,  this  rule  is  so 
well  settled  that  no  authority  need  have  been 
cited  in  its  support. 

[635]  III.  The  question  of  plaintiff's  con- 
tributory negligence  was  properly  submitted 
by  the  court  to  the  jury,  under  the  rule  of 
the  Federal  statute  which,  in  substance, 
adopts  the  comparative  negligence  doctrine; 
and  the  trial  court  waa  BOft  justified  in  telling 
the  jury  that  plaintiff's  contributory  negli- 
gence, if  siiown,  wouM  defeat  his  action. 

IV.  The  real  question  in  the  case  is  whether 
or  not  plaintiff  was  injured  while  in  the 
course  of  his  employment  as  fireman,  or  was 
employed  by  defendant  in  interstate  com- 
iLerce  at  the  time  he  received  his  injuries. 
He  alleged  in  his  petition  that,  because  of  a 
general  strike  on  defendant's  line,  it  was 
short  of  help  in  the  roundhouse  at  this  par- 
ticular time,  and  that  his  was  an  emergent 
call  to  assist  the  hostler  in  the  performance 
of  his  work;  but  he  offered  no  testimony  in 
support  of  these  allegations.  He  also  alleged 
til  at  the  hostler  was  short  of  help  (which  he 
did  not  prove)  and  that  the  hostler  asked 
and  directed  him  to  latch  the  table  and  thus 
assist  in  getting  the  engine  turned  so  that 
it  might  be  run  off  on  the  proper  track.  He 
proved  tliat  he  was  requested  by  the  hostler 
to  latch  the  table;  but  he  introduced  no  tes- 
timony showing,  or  tending  to  show,  that  the 
hostler  had  any  authority  to  employ  help  or 
to  call  men  to  his  assistance.  He  also  relied 
upon  a  rule  of  the  defendant  company,  read- 
ing as  follows:  ''In  case  of  danger  to  the 
company's  property,  employees  must  unite  to 
protect  it."  But  there  is,  as  we  read  the 
record,  no  proof  of  any  immediate  danger  tp 
defendant's  property.  The  engine  had  safely 
passed  upon  the  turntable,  had  readied  its 
proper  position  thereon  and  was  stationary. 
It  was  not  intended  to  move  it  until  the  table 
was  latched,  and  the  testimony  showed  there 
was  no  immediate  danger  even  if  the  table 
were  not  latched,  provided  the  engine  was 
properly  balanced.  There  was  a  helper  pres- 
ent whose  duty  it  waa  to  apply  the  air 
which  moved  tlie  table,  and  he  could  easily 
have  stepped  aside  and  done  the  latching. 
The  engine  was  under  proper  control  and, 
[636]  when  plaintiff  went  to  the  latch,  the 
table  was  stationary  and  did  not  move,  as 
plaintiff  claims,  until  the  helper  negligently 
started  it. 

So  that  there  is  no  proof  of  any  emergency, 
no  proof  of  lack  of  help,  and  no  such  proof 


as  would  have  justified  the  plaintiff  in  going 
to  the  latch  to  protect  the  defendant's  prop- 
erty; for  it  was  not  then  in  any  danger. 
The  testimony  shows  that  neither  the  en- 
gineer nor  the  fireman  had  any  duty  to  per- 
form about  the  turntable  or  in  the  round- 
house, save  to  see  that  the  engine  was  prop- 
erly equipped  and  supplied  by  the  roundhouse 
inen.  They  left  their  engine  upon  a  track 
outside  the  roundhouse  and  away  from  the 
turntable,  where  it  was  taken  in  charge  by 
the  hostler,  by  him  run  into  the  roundhouse 
and  there  cleaned,  repaired  and  supplied  by 
the  roundhousemen.  It  was  then  brought  out 
by  the  hostler  and  his  helper,  or  helpers, 
placed  upon  the  turntable,  headed  for  the 
proper  track,  run  onto  this  track,  and  there 
left,  to  be  received  by  the  engineer  and  his 
fireman.  Under  the  terms  of  his  employment, 
plaintiff  had  nothing  to  do  with  the  manage- 
ment or  control  of  the  turntable  or  of  the 
engine,  until  it  was  placed  upon  the  proper 
track  after  it  had  been  taken  from  the  round- 
house and  headed  onto  the  proper  track  after 
leaving  tlje  turntable.  If,  then,  plaintiff  ou 
his  own  motion  undertook  to  assist  with  the 
turntable,  he  was  a  mere  volunteer,  to  whom 
the  defendant  owed  no  duty  save  not  to 
wantonly  or  wilfully  injure  him;  for  he  was 
not  then  engaged  in  his  master *s  service.  He 
relies,  however,  upon  the  rule  before  quoted, 
and  upon  an  emergency  created  by  the  alleged 
strike,  as  hitherto  stated,  and  also  upon  tlie 
direction  given  him  by  the  hostler.  The  tes- 
timony shows,  however,  that  the  hostler*  had 
no  authority  or  control  over  the  plaintiff; 
that  he  (plaintiff)  got  hLs  orders  from  the 
master  mechanic  or  traveling  engineer;  and 
not  from  the  hostler;  and  there  was  no  tes- 
timony that  the  hostler  had  any  authority, 
either  express  or  implied,  to  call  him  (plain- 
tiff) to  his  assistance.  The  case  is  no  dif- 
ferent than  had  the  hostler  called  upon  a 
mere  stranger  [637]  to  perform  a  like  serv- 
ice. The  rule  in  such  cases  is  well  under- 
stood. The  employee,  to  come  within  the  pro- 
visions of  either  the  state  law  or  the  Federal 
act,  must  receive  his  injuries  while  in  the 
course  of  his  employment.  If  he  voluntarily 
undertakes  the  performance  of  a  duty  for 
which  he  was  not  employed,  he  acts  at  his 
own  peril  and  does  not  come  within  the  terms 
of  the  act.  See  Dodge  v.  Chicago,  Great 
Western  R.  Co.  164  la.  627,  146  N.  W.  14; 
Sloan  V.  Central  Iowa  R.  Co.  62  la.  728,  16 
N.  W.  331;  Lindquist  v.  King's  Crown  Plas- 
ter Co.  139  la.  107,  117  N.  W.  46;  Aga  v. 
Harbach,  127  la.  144  (4  Ann.  Cas.  441,  and 
extensive  note),  102  N.  W.  833,  109  Am.  St. 
Rep.  377.  Cases  from  other  states,  upon 
facts  quite  similar  to  the  one  at  bar,  an- 
nounce the  same  rules.  See  Weeks  v.  Chesa- 
peake,, etc.  R.  Co.  68  W.  Va.  284,  69  S.  E. 
805;  Marshall,  etc.  R.  Co.  v.  Sirman  (Tex.)' 
153   S.    W.    401;    Derrickson   v.   Swann-Day- 
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Lumber  Co.  (Ky.)  115  S.  W.  191;  Houghton 
V.  Pilkington  [1912]  3  K.  B.  (Eng.)  308, 
Ann.  Cas.  1913C  790,  and  learned  note;  Pug- 
mire  V.  Oregon  Short  Line  R.  Co.  33  Utah 
27  (14  Ann.  Cas.  384,  and  learned  note  there- 
to), 92  Pac.  762,  126  Am.  St.  Rep.  805,  13 
L.R.A.(N.S.)  565;  Mellor  v.  Merchants'  Mfg. 
Co.  150  Mass.  362,  23  N.  E.  100,  5  L.R.A. 
792,  and  note;  Parent  v.  Nashua  Mfg.  Co, 
70  N.  H.  199,  47  Atl.  261;  McGill  v.  Maine, 
etc.  Granite  Co.  70  N.  H.  125,  46  Ati.  684, 
85  Am.  St.  Rep.  618;  Barstow  v.  Old  Colony 
R.  Co.  143  Mass.  535,  10  N.  E.  255;  Southern 
R.  Co.  V.  Pope,  19  Ann.  Cas.  376,  133  Ky. 
835,  119  S.  W.  237  (this  annotated  case  also 
has  a  valuable  note  to  which  reference  is 
made)  ;  Plumb  v.  Cobden  Flour  Mills  Co. 
[1914]  A.  C.  (Eng.)  62,  Ann.  Cas.  1914B  495, 
and  cases  cited  in  note.  An  accident  arises 
out  of  the  cmploj'ment,  where  it  is  some- 
thing the  risk  of  which  might  have  been  con- 
templated by  a  reasonable  person  when  en- 
tering the  employment  as  incident  to  it. 
Zabriskie  v.  Erie  R.  Co.  85  N.  J.  L.  157,  88 
Atl.  824.  A  master  is  not  liable  to  a  mere 
volunteer  who  undertakes  without  request 
and  without  his  knowledge  to  assist  a  serv- 
ant who  ks  injured  in  consequence  thereof. 
This  is  fundamental  law,  and  a  mere  hostler, 
in  virtue  of  his  position,  has  no  implied  au- 
thority to  call  assistance  to  his  aid,  in  the 
absence  of  an  emergency  or  a  showing  of 
implied  authority. 

[638]  Counsel  for  appellee  insists,  how- 
ever, that  these  well-settled  rules  have  been 
changed  by  the  Federal  Employers*  Liability 
Act;  and  that  all  that  is  necessary  to  be 
shown,  to  recover  under  that  act,  is  that  an 
employee  was  injured  while  engaged  in  in- 
terstate commerce,  no  matter  whether  in  the 
course  of  his  employment  or  not.  The  cases 
cited  by  him  do  not,  as  we  read  them,  so 
hold.  Pedersen  v.  Delaware,  etc.  R.  Co.  229 
U.  S.  146,  Ann.  Cas.  1914C  153,  33  S.  Ct. 
648,  57  U.  S.  (L.  ed.)  1125;  St.  Louis,  etc. 
R.  Co.  V.  Scale,  229  U.  S.  156,  Ann.  Cas. 
1914C  156,  33  S.  Ct.  651,  57  U.  S.  (L.  ed.) 
1129;  North  Carolina  R.  Co.  v.  Zachary,  232 
V.  S.  248,  Ann.  Cas.  191 4C  159,  34  S.  Ct. 
305,  58  U.  S.  (L.  ed.)  591,  do  not  announce 
such  a  doctrine.  The  trial  court,  in  its 
instructions,  told  the  jury  that  plaintiff  must 
show  that  he  received  the  injuries  while  in 
the  scope  of  his  employment  and  in  the  line 
of  the  duty  which  he  was  employed  to  per- 
form. This  he  did  not  do  and,  under  this 
instruction,  the  verdict  should  have  been  for 
defendant.  We  may,  in  closing,  say  that 
there  was  no  testimony  showing,  or  tending 
to  show,  that  it  was  the  custom  of  firemen  to 
assist  in  getting  the  engine  from  the  round- 
house across  the  turntable  and  onto  the  track 
where  the  engineer  and  fireman  were  to  re- 


ceive it;  and  no  testimony  that  defendant 
had  any  knowledge  that  the  hostler  had  ever 
before  requested  assistance  or  that  anyone  on 
any  other  occasion  had  assisted  the  hostler 
or  his  helper. 

While  plaintiff  made  out  a  case  on  paper, 
he  failed  to  prove  it,  and  defendant's  motion 
for  a  new  trial  should  have  been  sustained 
on  this  ground.  It  follows  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 


NOTE. 

NeoeMity  tbat  SexTmnt  Be  Acting  Im 
Course  of  Employment  Wlien  lajvred 
in  Order  to  Recover  under  Employ- 
era'  Liability  Act. 

Federal  Statute,  1070. 
State  Statutes: 

Generally,  1072. 

Specific  Statutory  Provision,  1073. 


Federal  Statute, 

The  federal  employers'  liability  act  (Act 
April  22,  1908,  Fed.  St.  Ann.  1909  Supp. 
p.  584)  applies  only  to  employees  engaged  in 
interstate  commerce,  and  the  decisions  are 
in  some  conflict  as  to  whether  an  employee 
engaged  generally  therein  but  injured  while 
going  to  or  from  his  work  or  during  a  tem- 
porary diversion  from  work  for  the  purpose 
of  rest  or  refreshment  is  within  the  protec- 
tion of  the  act.  The  cases  are  reviewed  in 
the  notes  to  Illinois  Cent.  R.  Co.  v.  Behrens, 
Ann.  Cas.  1914C  163,  and  Shanks  v.  Dela- 
ware, etc.  R.  Co.  Ann.  Cas.  1916E  467.  But 
aside  from  the  relation  of  the  employment 
to  interstate  commerce,  the  cases  are  in  sub- 
stantial accord  in  holding  that  the  federal 
employers*  liability  act,  while  abolishing  cer- 
tain defenses,  does  not  abrogate  the  general 
rule  that  an  employer  is  not  liable  for 
injuries  sustained  by  an  employee  while  the 
latter  is  acting  outside  the  course  of  his 
employment.  See  the  reported  case  and  the 
cases  cited  throughout  this  subdivision. 

In  each  of  the  following  cases  the  employee 
was  held  to  be  within  the  scope  of  his  em- 
ployment: North  Carolina,  etc.  R.  Co.  v. 
Zachary,  232  U.  S.  248,  Ann.  Cas.  1914C  159, 
34  S.  Ct.  305,  68  U.  S.  (L.  ed.)  591  (fireman 
crossing  track  to  boarding  house  after  pre- 
paring engine  for  trip) ;  Seaboard  Air  Line 
Ry.  v.  McMichael,  143  Ga,  689,  85  S.  E.  891 
(connductor,  relieved  from  duty  by  consolida- 
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lion  of  trains,  assisting  brakeman ) ;  Pel  ton 
V.  Illinois  Cent.  R.  Co.  (la.)  150  N.  W.  236 
(freight  brakeman  temporarily  serving  on 
passenger  train) ;  Martin  v.  Atchison,  etc.  R. 
Co.  93  Kan.  681,  145  Pac.  849  (brakeman 
acting  as  fireman  by  order  of  conductor)  ; 
I.ynch  V.  Central  Veraiont  R.  Co.  89  Vt.  363, 
'95  Atl.  683  (roadmaster  assisting  in  repair 
•of  car) ;  Graber  v.  Duluth,  etc.  R.  Co.  159 
Wis.  414,  160  X.  W.  489  (brakeman  leaving 
jard  after  completing  trip  and  returning  for 
instructions  from  conductor). 

In  El  Paso,  etc.  Co.  v.  La  Londe  (Tex.) 
184  S.  W.  498,  an  engineer  who,  while  waiting 
for  a  call  to  duty,  visited  the  yard  to  see 
4inother  employee  on  personal  business  was 
held  to  be  acting  outside  the  scope  of  his 
employment.  In  Hobbs  v.  Great  Northern  R. 
Co.  80  Wash.  678,  142  Pac.  20,  L.R.A.1915D 
^03,  a  hostler's  helper  injured  while  riding  in 
the  pilot  of  a  locomotive  was  held  not  to  be 
within  the  act,  the  court  saying:  "There  is 
no  evidence  in  this  record  that  the  deceased 
•was  required  to  do  any  act  which  would 
place  him  upon  the  pilot  of  the  engine.  All 
Ihe  evidence  on  this  subject  is  to  the  con- 
trary. So  far  as  we  can  find,  whatever  it 
was  that  caused  him  to  step  upon  the  pilot, 
it  was  his  own  purpose  not  in  any  way  con- 
nected with  his  work  as  a  hostler's  helper. 
If  it  was  his  purpose  to  engage  in  any  task, 
60  far  as  this  record  goes  in  so  showing,  he 
"was  a  volunteer  without  appellant's  direction 
•or  knowledge,  and  so  far  as  the  law  is  con- 
cerned, the  result  is  the  same.'' 

In  Reeve  v.  Northern  Pac.  R.  Co.  82  Wash. 
^68,  144  Pac.  63,  L.R.A.1915C  37,  it  was 
«aid:  "Read  literally,  and  without  consid- 
eration of  its  object  and  purpose,  the  statute 
relied  upon  would  seem  broad  enough  to 
create  liability  on  the  part  of  the  carrier 
under  circumstances  such  as  here  shown. 
But  we  cannot  think  it  subject  to  such  a 
literal  construction.  To  those  acquainted 
with  the  history  of  the  law  on  the  subject 
of  actions  for  personal  injuries,  it  is  appar- 
ent that  the  primary  purpose  of  the  statute 
was  to  permit  a  recovery  in  that  class  of 
•cases  where  the  right  would  be  otherwise 
<iefeated  under  the  common  law  doctrine  of 
iellow  servant.  Its  purpose  was  not  to  ren- 
der the  carrier  liable  in  all  instances  and 
under  all  circumstancees,  where  one  employee 
of  a  carrier  is  injured  by  the  careless  and 
iiegiigent  acts  of  another.  It  is  not  enough 
that  the  negligent  act  causing  the  injury 
occur  during  the  existence  of  the  employment, 
nor  is  it  enough  that  it  occur  during  the 
hours  the  employees  are  H^uired  to  be  on 
duty.  To  render  the  carrier  liable,  the  neg- 
ligent act  must  occur  while  the  employees 
are  doing  some  act  required  in  the  prosecu- 
tion of  the  carrier's  business." 


In  Cincinnati,  etc.  R.  Co.  v.  Wilson,  161 
Ky.  640,  171  S.  W.  430,  it  appeared  that 
a  railroad  employee  while  obeying  the  call 
of  the  foreman  to  cross  the  tracks  was  struck 
by  a  train  and  killed.  It  was  held  that  the 
act  of  the  foreman  was  one  within  the  scope 
of  his  employment  and  therefore  the  defend- 
ant was  liable.  The  court  said:  "Where 
legal  liability  is  sought  to  be  imposed  upon 
a  master  for  the  negligent  act  of  his  servant, 
the  act  must  have  been  performed  within  the 
course  of  the  servant's  employment,  whether 
it  operated  upon  third  persons,  i.  e.,  stran- 
gers, or  caused  the  injury  of  a  servant  of 
the  common  roaster  under  conditions  of  fact 
or  law  rendering  the  fellow-servant  doctrine 
inapplicable  or  inoperative  to  deny  recovery. 
The  whole  doctrine  of  the  vicarious  respon- 
sibility of  the  master  for  the  neglect  of  his 
servants  inevitably  rests  upon  this  require- 
ment, for,  unless  the  negligent  act  be  one 
performed  within  the  course  of  the  servant's 
employment,  it  is  not  fairly  imputable  to 
the  master  as  his  own,  and  the  maxim,  Qui 
facit  per  alium,  facit  per  se — he  who  acts 
through  another,  acts  himself — is  not  appli- 
cable. These  were  fundamental  and  well  set- 
tled principles  of  common  law  at  the  time  of 
the  enactment  of  the  federal  employers'  lia- 
bility act  J  and,  in  the  absence  of  specific 
provisions  to  the  contrary,  that  act  should 
be  interpreted  so  as  to  embrace  these  ,prin- 
ciples,  and  should  not  be  construed  as  impos- 
ing liability  upon  the  master  for  the  neglect 
of  his  servants  unless  their  negligent  acts 
were  performed  within  the  course  of  their 
employment." 

But  in  Myers  v.  Norfolk,  etc.  R.  Co.  162 
N.  C.  343,  78  S.  E.  280,  48  L.R.A.(N.S.)  987, 
wherein  it  appeared  that  an  employee  sus- 
tained severe  injuries  in  attempting  to  board 
a  moving  train  which  he  claimed  he  was 
ordered  to  do  by  the  defendant's  foreman  for 
the  purpose  of  fetching  the  mail,  it  was  held 
that  the  employee  was  not  engaged  in  any 
act  of  service  for  the  defendant;  and  if  the 
foreman  directed  him  to  catch  the  train  and 
go  for  the  mail  he  was  not  acting  within 
the  scope  of  his  authority  or  in  furtherance 
of  the  defendant's  work. 

In  speaking  of  the  application  of  the  fed- 
eral employers'  liability  act,  it  was  said  in 
Vanordstrand  v.  Northern  Pac.  R.  Co.  86 
Wash.  665,  151  Pac.  89:  "Its  purpose  was 
not  to  render  the  carrier  liable  in  all  in- 
stances and  under  all  circumstances,  where 
one  employee  of  a  carrier  is  injured  by  the 
careless  and  negligent  acts  of  another.  It  is 
not  enough  that  the  negligent  act  causing 
the  injury  occur  during  the  existence  of  the 
employment,  nor  is  it  enough  that  it  occur 
during  the  hours  the  employees  are  required 
to  be  on  duty.    To  render  the  carrier  liable. 
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the  negligent  act  must  occur  while  the  em- 
ployees are  doing  some  act  required  in  the 
prosecution  of  the  carrier's  business." 

In  Norfolk,  etc.  R.  Co.  v.  Short,  171  Ky. 
647,  188  8.  W.  786,  it  was  said  that  an  em- 
ployee working  in  a  railroad  yard  cannot  be 
said  to  be  outside  the  line  of  his  employment 
at  any  place  in  the  yard  where  he  goes  to 
find  something  needed  in  the  work  in  which 
he  is  engaged. 

In  Gaines  v.  Grand  Trunk  R.  Go.  (Mich.) 
159  N.  W.  642,  it  was  held  that  a  car  repairer, 
coming  to  the  assistance  of  another  repairer 
who  was  endeavoring  to  find  out  what  was 
wrong  with  an  unfamiliar  piece  of  apparatus, 
was  not  a  volunteer  though  no  one  had  or- 
dered him  to  work  on  that  car. 

State  Stattites. 

Gbneballt. 

Even  in  the  absence  of  specific  language 
to  that  effect  in  the  act  (see  the  following 
subdivision  of  this  note)  no  recovery  can  be 
had  under  a  state  employers'  liability  act  for 
an  injury  to  a  servant  who  is  not  at  the 
time  of  the  injury  acting  in  the  due  course 
of  his  employment.  Southern  R.  Co.  v. 
Guyton,  122  Ala.  231,  25  So.  34;  Kirby  v. 
Louisville,  etc.  R.  Co.  187  Ala.  443,  65  So. 
368;  Hicks  v.  Atlantic  Coast  Line  R.  Co. 
17  Ga.  App.  69,  86  S.  E.  250;  Mellor  v. 
Merchants'  Mfg.  Co.  150  Mass.  362,  23  N.  E. 
300,  5  L.R.A.  792;  Schmnoske  v.  Asphalt 
Ready  Roofing  Co.  129  App.  Div.  500,  114 
N.  Y.  S.  87;  Curtis,  etc.  Co.  v.  Pribyl,  38 
Okla.  511,  134  Pac.  71,  49  L.R.A.(N.S.)  471. 
See  also  Flower  v.  Buck,  173  App.  Div.  506, 
159  N.  Y.  S.  1042. 

Thus  it  was  said  in  Southern  R.  Co,  v. 
Guyton,  122  Ala.  231,  25  So.  34,  that  if  an 
employee  quits  the  work  assigned  to  him  by 
his  employer  and  voluntarily  undertakes  ip 
do  work  about  which  he  has  no  duties  to 
perform  by  virtue  of  the  contractual  relation 
existing  between  him  and  his  employer,  then 
while  such  condition  exists,  the  duty  imposed 
by  the  employers'  liability  act  does  not  rest 
on  the  employer. 

In  Bequette  v.  St.  Louis,  etc.  R.  Co.  86 
Mo.  App.  601,  there  was  involved  a  statute 
known  as  the  fellow  servant  act  which  in 
efl'ect  provides  that  every  railroad  corpora- 
tion owning  or  operating  a  railroad  in  the 
state  of  Missouri  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  there- 
of while  engaged  in  the  work  of  operating 
such  railroad  by  reason  of  the  negligence  of 
any  otlier  agent  or  servant  thereof,  et^.  It 
was  held  that  the  act  was  limited  to  em- 
ployees acting  in  the  course  of  their  employ- 
ment, the  court  saying:  "It  is  apparent  that 
the  legislature  simply  used  the  words  'agent 


or  servant'  in  defining  the  causes  of  the  dam- 
ages  recoverable,  in  their  true  and  proper 
sense  and  meaning  as  defined  by  law.  It  is 
plain,  therefore,  that  a  fair  and  natural  in- 
terpretation of  the  act  under  review  recog- 
nizes the  just  principle  that  it  is  only  for 
his  own  wrongs  or  those  done  in  the  course 
of  an  employment  intrusted  to  others,  that 
the  master  or  principle  can  be  held  liable  to 
anyone.  The  view  of  the  learned  counsel 
for  respondent  that  by  the  fellow  servant  act 
the  legislature  intended  to  fasten  liability  on 
a  railroad  corporation  in  favor  of  its  injured 
employees  beyond  that  which  it  would  owe 
to  strangers,  and  resting  aalely  upon  an  in- 
jury infiicted  by  a  person  not  at  the  time 
acting  within  the  scope  of  any  employment 
by  the  railroad  company,  not  by  its  author- 
ity, express  or  implied,  is  in  our  opinion 
wholly  illogical  and  opposed  to  the  rights  of 
person  and  property  which  is  the  design  of 
government  to  protect  from  unlawful  inva- 
sion. No  such  purpose  is  expressed  by  the 
terms  in  which  t^e  legislature  has  seen  fit  to 
couch  its  will  on  this  subject,  and  cannot 
be  imputed  to  it,  without  an  unjustifiable 
reflection  upon  its  wisdom  and  high  purpose 
as  a  body  of  lawmakers."  To  the  same  effect 
see  Overton  v.  Chicago,  etc.  R.  Co.  Ill  Mo. 
App.  613,  86  S.  W.  503.  See  also  Caspar 
V.  Lewin,  82  Kan.  604,  109  Pac.  657,  49 
L.R.A.(N.S.)  526. 

In  Hicks  v.  Atlantic  Coast  Line  R.  Co. 
17  Ga.  App.  69,  86  S.  £.  250,  an  action 
brought  by  an  employee  under  the  Alabama 
statute  to  recover  damages  for  injuries  re- 
ceived during  the  time  he  was  taking  his 
customary  noon  rest,  it  was  held  that  when 
the  plaintiff  stopped  work  no  other  reasonable 
inference  could  be  drawn  than  that  there  was 
a  suspension,  of  the  employment  and  an  in- 
terim of  time  for  the  noon  rest,  during  which 
it  could  not  be  said  that  the  plaintiff  was 
in  the  service  of  the  employer  at  the  time 
and  therefore  not  within  the  protection  of 
the  statute.  The  court,  said:  '*As  construed 
by  the  supreme  court  of  Alabama,  the  master 
is  liable  only  'when  a  personal  injury  is  re- 
ceived by  the  servant  or  employee  in  the 
service  or  business  of  the  master  or  em- 
ployer.' Liability  under  the  Alabama  statute 
thus  depends  entirely  upon  the  general  rela- 
tionship of  the  master  and  servant,  and  upon 
whether  or  not  the  servant  was,  at  the  time, 
actually  in  the  service  or  business  of  the 
master;  in  other  words,  upon  the  existence 
of  the  relationship  at  the  exact  time  when 
the  injury  was  received.  And  although  the 
relationship  of  ^ster  and  servant  may  sub- 
sist generally  between  two  persons,  the  one 
occupying  the  relationship  of  master  is  not 
liable,  under  tiie  Alabama  statute,  to  the  one 
occupying  the  relationship  of  servant  for  any 
injury  received  by  the  servant,  unless  the 
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aervoDt  was,  at  the  identical  time  when  he 
received  the  injury*  acting  in  the  business  or 
service  of  the  master,  and  not  acting  in  some 
other  business  or  service  lor  himself  or  some 
one  else.  So  in  this  case,  if  there  be  liability^ 
on  the  part  of  the  defendant,  it  cannot  be 
imposed  by  the  Alabama  statute,  which  is 
expressly  pleaded  and  alone  relied  upon  by 
the  plaintiff."  In  Schmnoske  v.  Asphalt 
Ready  Roofing  Co.  129  App.  Div.  500,  114 
N.  Y.  S.  87,  it  was  held  that  an  employee 
who,  while  the  machine  in  which  he  was 
working  was  temporarily  stopped,  went  to 
another  and  dangerous  place  to  which  he  was 
not  called  by  his  service  and  was  there  in- 
jured, could  not  recover. 

.  Spboifio  Statotost  Pbovision. 

In  some  jurisdictions  the  employers'  liabil' 
ity  act  by  an  express  provision  limits  the 
liability  thereunder  to  cases  where  a  servant 
is  injured  while  acting  in  the  course  of  his 
employment.     Burian   v.   Los   Angeles   Cafe 
Co.  173  Cal.  625,  161  Pac.  4;  Clem  Y.  Chal- 
mers Motor  Co.  178  Mich.  340,  144  N.  W. 
848,  L.R.A.1916A  352;   Pierce  v.  Boyer-Van 
Kuran  Lumber,  etc  Co.  99   Keb.  321,   156 
N.    W.    509,    L.R.A.1916D    970;    Bryant    v. 
Fissell,  84  N.  J.  L.  72,  86  Atl.  45S.     Thus 
in  the  case  last  cited  the  action  was  brought 
under  an  employers'  liability  act  of  which 
one  section  provided  as  follows:     ''When  em- 
ployer   and    employee    shall    by    agreement, 
either  express  or  implied  as  hereinafter  pro- 
vided, accept  the  provisions  of  section  2  of 
this  act,  compensation  for  personal,  injuries 
to  or   for   the  death   of   such  employee  by 
accident  arising  out  of  and  in  the  course 
of   h\s   employment   shall   be   made   by   the 
employer,"  etc.    It  appeared  that  the  servant 
was  employed  by  the  defendant  as  a  carpen- 
ter and  while  so  engaged  he  received  injuries 
by  reason  of  a  heavy  bar  of  metal  falling 
upon    his   head   and   which   resulted   in   his 
death.    The  falling  of  the  said  metal  bar  was 
not  caused  by  any  of  the  employees  of  the 
defendant  but  by  an  employee  of  some  other 
and  independent  coatrai;t«rr  who  was  doing 
work  on  the  same  building,  and  the  question 
arose   as  to  whether  death  was  caused  )^ 
accident  arising  out  of  and  was  in  the  course 
of  his  employment.     The  court  said:     "To 
warrant  a   recovery,   it   must   appear   that 
Bryant^s  [the  employee's]  death  was  caused 
by   (a)   an  accident,  (b)   arising  out  of^  and 
(c)  in  the  course  of,  his  employment.    Even 
though  the  injury  arose  out  of  and  in  the 
course  ol  the  employment,  if  it  be  not  an 
'accident,'  within   the  purview  of   the   act, 
there  can  be  no  recovery.    Even  if  there  be 
an  accident  which  occurred  'in  the  course  of 
the  employment,  if  it  did  ilot  arise  'out  of 
the  employment,'  there  can  be  no  recovery; 
Ann.  Cas.  1918A — 68. 


and  even  though  there  be  an  accident  whi«h 
arose  'out  of  the  employment,'  if  it  did  not 
arise  'in  the  course  of  the  employment,'  there 
can  be  no  recovery.    ...    Within  the  pur- 
view of  the  act,  an  'accident'  is  an  unlooked 
for  mishap  or  untoward  event  which  is  not 
expected    or    designed.      Fenton    v.    Thorley 
[1903]  A.  C.   (Eng.)  443;  Clover  v.  Hughes 
[1910]   A.  C.    (Eng.')    242.     In  the  present 
case  the  ascertained  facts  were  that  the  dece- 
dent was  killed  by  'a  heavy  bar  of  metal 
falling  upon  his  head  from  one  of  the  upper 
stories'  of  the  building  upon  which  he  was  at 
work,  and  that  the  falling  of  the  bar  was 
caused  by  another  workman.     Clearly  such 
finding  justified  the  conclusion  that  decedent's 
death  was.  caused  by  'an  accident'  within  the 
purview  of  the  act.    It  is  to  be  observed  that 
there  was  no  evidence  from  which  it  might 
be  inferred  that  the  other  workman  intention- 
ally caused  the  bar  to  fall  on  the  decedent, 
and  the  presumption  is  to  the  contrary.    We 
are  therefore  not  now   concerned  with  the 
question  whether  when  an  employee  is  inten- 
tionally injured  by  another,  it  may  be  prop- 
erly characterized  as  an  accident,  as  was  held 
in  Nisbet  v.  Rayne  [1910]  2  K.  B.    (Eng.) 
689,  it  being  there  said  that  the  occurrence 
must  be  judged  from  the  victim's  point  of 
view.    It  remains  to  be  considered  whether 
the  accident  arose  both  'out  of  and  in  the 
course  of  his  employment.'    For  an  accid^it 
to  arise  out  of  and  in  the  course  of  the  em- 
ployment, it  must  result  from  a  risk  reason- 
ably incidental  to  the  employment.    As  was 
said  by  Mr.  Lord  Justice  Buckley  in  Fitz- 
gerald V.  Clarke  [1908]  2  K.  B.  (Eng.)  796. 
'The  words  "out  of"  point,  I  think,  to  the 
origin  and  cause  of  the  accident;  the  words 
"in  the  course  of"  to  the  time,  place  and 
circumstances  under  which  the  accident  takes 
place.    The  former  words  are  descriptive  of 
the  character  or  quality  of  the  accident.    The 
latter  words  relate  to  the  circumstances  un- 
der which  an  accident  of  that  character  or 
quality  takes  place.    The  character  or  quality 
of   the  accident  as  conveyed  by  the  words 
"out  of"  involves,  I  think,  the  idea  that  the 
accident  is  in  some  sense  due  to  the  employ- 
ment.   It  must  be  an  accident  resulting  from 
a   risk   reasonably  incident  to   the   employ- 
ment.'   We  conclude,  therefore,  that  an  acci- 
ident  arises  'in  the  course  of  the  employment' 
if  it  occurs  while  the  employee  is  doing  what 
a  man  so  employed  may  reasonably  do  within 
a  time  daring  which  he  is  employed,  and  a 
place  where  he  may  reasonably  be  during  that 
time.    That  the  findings  of  fact  in  the  pres- 
ent case  justified  the  conclusion  that  the  ac- 
cident to  Bryant  occurred  'in  the  course  of 
his  employment,  is  beyond  dispute.    We  are 
also  of  opinion  that  the  conclusion  of  the 
cpmmon  pleas  judge  that  the  accident  arose 
'out  of 'the.  employment  was  likewise  justi- 
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fled.  ...  An  accident  arises  'out  of  the 
employment  when  it  is  something  the  risk 
of  which  might  have  been  contemplated  by 
a  reasonable  person,  when  entering  the  em- 
ployment, as  incidental  to  it.  .  .  .A  risk 
is  incidental  to  the  employment  when  it  be- 
longs to  or  is  connected  with  what  a  work- 
man has  to  do  in  fulfilling  his  contract  of 

service And  a  risk  may  be  incidental 

to  the  employment  when  it  is  either  an  ordi- 
nary risk  directly  connected  with  the  employ- 
ment, or  an  extraordinary  risk  which  is  only 
indirectly  connected  with  the  employment 
owing  to  the  special  nature  of  the  employ- 
ment.*' 

In  Clem  v.  Chalmers  Motor  Co.  178  Mich. 
340,  144  N.  W.  848,  L.R.A.1916A  352,  an 
action  under  a  similar  provision  of  the  Michi- 
gan act,  it  appeared  that  a  carpenter  em- 
ployed in  the  construction  of  a  building  when 
he  was  instructed  by  the  foreman  to  go  to 
lunch  descended  by  a  rope  instead  of  by  the 
usual  ladder  thereby  receiving  his  injuries 
resulting  in  his  death.  It  was  held  that  the 
injuries  arose  out  of  and  in  the  course  of  his 
employment  within  the  contemplation  of  the 
statute. 

It  was  held  in  Pierce  v.  Boyer-Van  Kuran 
Lumber,  etc.  Co.  99  Neb.  321,  156  N.  W.  509, 
L.R.A.1916D  970,  that  injuries  arising  out 
of  a  scufiSe  Ijetween  fellow  workmen  could 
not  be  said  to  have  been  received  in  the  course 
of  the  employment  of  the  injured  servant. 

In  Anderson  v.  Missouri  Pac.  R.  Co,  95 
Neb.  358,  145  N.  W.  842,  L.R.A.1916F  95,  it 
appeared  that  a  servant  of  the  defendant  was 
ordered  to  go  home  by  his  foreman  because 
it  was  supposed  by  the  latter  that  the  servant 
was  not  in  a  fit  condition  to  do  any  work 
on  that  day.  The  servant  disobeyed  the  or- 
der, returned  to  work  and  was  injured.  It 
was  held  that  he  thereby  became  a  mere 
volunteer  or  trespasser  and  that  the  employ- 
ers' liability  act  afforded  him  no  ground  for 
Tecovery. 

In  Zabriskie  v.  Erie  R.  Co.  85  N.  J.  L. 
157,  88  Atl.  824,  it  appeared  that  an  em- 
ployee of  the  defendant  railroad  company 
found  it  necessary  to  go  to  a  public  toilet 
•during  his  working  hours,  such  toilet  being 
the  only  one  provided  by  the  defendant  for  its 
wori<men.  In  order  to  get  to  it,  it  was  neces* 
'iary  to  cross  the  defendant's  railroad  tracks. 
While  in  the  act  of  crossing  the  employee 
was  struck  by  a  passing  automobile  and  im- 
mediately thereafter  hit  by  the  defendant's 
train  which  was  leaving  the  station.  It  was 
held  that  the  injuries  arose  out  of  and  in 
the  course  of  the  employment,  the  court  say- 
iqg:  "In  Bryant  v.  Fissell,  84  N.  J.  L.  72, 
this  court  held,  Mr.  Justice  Trenchard  writ- 
ing the  opinion,  that  an  accident  'arises  in 
the  course  of  the  employment  if  it  occurs 
while  the  employee  is  doing  what  a  man  so 


employed  may  reasonably  do  within  a  time 
during  which  he  is  employed,  and  at  a  place 
where  he  may  reasonably  be  during  that 
time;'  and  the  concrete  conclusion  as  applied 
to  that  case  was  that  'an  accident  arises  out 
of  the  employment  where  it  is  something  tbc 
risk  of  which  might  have  been  contemplat<?d 
by  a  reasonable  person  w^hen  entering  the 
employment  as  incident  to  it.*  In  view  of 
the  fact  that  the  public  toilet  at  the  Market 
street  station  was  the  only  toilet  provided 
for  its  workmen  by  the  defendant,  it  must 
be  held  that  when  it  employed  its  workmen 
in  this  particular  shop  it  contemplated  as 
did  the  workmen  themselves,  that  when  the 
occasion  arose  the  men  would  of  necessity- 
resort  to  it.  Not  only  must  the  defendant  be 
held  to  so  have  contemplated,  but  th^  testi- 
mony in  the  case  makes  it  manifest  that  the 
continued  practice  of  the  operatives  in  the 
shop,  presumptively  with  the  knowledge  and 
consent  of  the  defendant,  was  to  temporarily 
leave  their  employment  when  the  necessity 
arose,  and  make  use  of  the  toilet  in  question, 
since  it  was  the  only  convenience  of  that 
character  at  that  time  supplied  by  the  defend- 
ant for  the  use  of  its  employees.  Therefore, 
we  must  conclude  that  it  was  within  the  con- 
templation of  both  parties  to  the  employment, 
that  such  exigency  was  an  incident  which, 
ex  necessitate,  inhered  in  the  terms  of  the 
contract." 

In  De  Fazio  v.  Goldschmidt  Detinning  Co. 
(N.  J.)  88  Atl.  705,  it  appeared  that  an 
employee  went  to  his  foreman  in  search  of 
material  and  while  on  his  trip  was  killed. 
It  was  held  that  the  facts  were  sufficient  to 
justify  a  finding  that  he  was  acting  in  the 
course  of  his  employment  within  an  employ- 
ers' liability  act. 


STATE 
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Grand  Jury  -«  Irregalarity  in  Drawing 
—  Effect. 

So  much  of  section  3,  c.  157,  serial  section 
5539,  Code  1913,  as  relates  to  the  issuance 
of  a  venire  facias  for  grand  jurors  is  direc- 
tory, and  the  failure  to  issue  such  writ  will 
not  vitiate  an  indictment  found  by  a  grand 
jury  selected  and  drawn  in  the  manner  pro- 
vided by  the  statute,  who  actually  attended 


and  are  impaneled  and  sworn  according  to 
law.  Such  a  grand  jury  is  lawfully  consti- 
tuted. 

[See  note  at  end  of  this  case.] 
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Likewise,  the  failure  of  the  clerk  of  the 
circuit  court  to  issue  a  summons  requiring 
the  clerk  of  the  county  court  to  attend  the 
drawing  of  grand  jurors,  does  not  affect  the 
legal  status  of  a  grand  jury,  provided  the 
<^lerk  of  the  county  court  does  actually  attend 
and  assist  in  the  drawing  of  such  grand 
jurors. 

[See  note  at  end  of  this  case.] 


The  presence  of  the  clerk  of  the  county 
court  at  the  drawing  of  grand  jurors,  and 
the  list  of  names  of  persons  selected  by  the 
eounty  court  to  serve  as  such,  as  well  as  its 
delivery  to  and  preservation  by  the  clerk  of 
the  circuit  court,  are  all  indispensable  re- 
quirements, and  a  failure  to  comply  with  all, 
or  any  one,  of  them  renders  the  grand  jury 
illegal  and  their  indictments  void,  because 
not  selected  in  the  manner  provided  by  law. 
Respecting  these  matters  the  statute  is  man- 
datorv. 

[See  note  at  end  of  .this  case.] 

Misconduct  of  Grand  Jnrora  —  Pnbltc 
Discnaaion  of  Case  —  Effect  on  In- 
dio^nent. 

It  is  the  policy  of  the  law  to  preserve  in- 
violate the  aecrecy  of  proceedings  before  the 
grand  jury,  and  the  discussion  of  evidence 
before  them,  relating  to  an  alleged  crime 
which  they  are  then  considering,  by  persons 
not  sworn  to  testify  as  witnesses,  will  vitiate 
an  indictment  returned  by  them  whether  they 
were  actually  inffuenced  by  such  discussion 
or  not.  The  law  seeks  to  guard  against  even 
the  possibility  of  such  influence. 

Xnbesslenent  —  Indictment  —  Duplic- 
ity. 

An  indictment  charging  defendant,  the 
cashier  of  a  bank,  with  embezzling  money 
l)elonging  to  the  bank,  at  divers  times,  "be- 
ginning with  the  said  27th  April,  1906,  and 

ending  with  the  said day  of  July,  1909," 

stating  the  aggregate  amount  of  such  various 
«um8,  charges  but  a  single  act  of  embezzle- 
ment, and  does  not  contravene  section  5, 
-c.  158,  Code  1913. 

Jhridenee  —  Proof  of  .Intent  —  Other 
Crimes. 

In  a  trial  for  embezzlement,  it  is  proper  to 
admit  evidence  tending  to  prove  that  defend- 
iint,  the  cashier  of  a  bank,  forged  certain 
notes  for  the  purpose  of  falsifying  the  bank's 
accounts.  Such  evidence  is  admissible  on  the 
question  of  intent  to  embezzle. 

[See  11  Ann.  Cas.  816.] 

Criminal  Law  — •  necessity  of  Exception 
—  Ruling  on  Plea  in  Abatement. 

A  plea  in  abatement  filed  in  a  case  is  a 
part  of  the  record,  and  it  is  not  necessary  to 
-except  to  the  action  of  the  court  in  sustaining 
A  demurrer  thereto  in  order  to  claim  the 
benefit  of  error  alleged  to  have  been  commit- 
ted in  sustaining  the  demurrer. 

(Syllabus  by  court.) 


Criminal  action.  0.  B.  Wetzel  convicted  of 
embezzlement  and  brings  error.  The  facts 
are  stated  in  the  opinion.    Reversed. 

Ryan  d  Boggeaa,  Barper  d  Baker,  G.  F. 
Cunningham,  Warren  Miller  and  Hogg  d 
Hogg  for  plaintiff  in  error. 

A,  A.  Lilly,  John  -B.  Morrison  and  J,  E. 
Broicn  for  defendant  in  error. 

[8]  WiixiAMS,  J. — Defendant  was  tried  and 
convicted  on  an  indictment  for  embezzlement 
and  brings  error. 

Before  pleading  in  bar  he  filed  four  sev^eral 
pleas  in  abatement,  three  of  them  challenging 
the  validity  of  the  indictment  on  the  ground 
that  the  grand  jurors  had  not  been  selected 
in  the  manner  .  provided  by  law,  and  the 
fourth  on  the  ground  that  certain  persons, 
not  sworn  as  witnesses,  were  permitted  to 
appear  before  them,  while  they  were  engaged 
in  their  deliberations,  and  discuss  with  them, 
and  make  suggestions  respecting,  the  evi- 
dence on  which  the  indictment  was  found. 
Demurrers  to  all  these  pleas  were  sustained, 
and  that  ruling  is  one  of  the  errors  assigned. 

The  first  plea  avers  that  no  grand  jury  was 
lawfully  impaneled  to  serve  at  the  term  of 
the  court  at  which  defendant  was  indicted, 
because  the  clerk  did  not,  at  least  thirty  days, 
or  at  any  other  time,  before  the  beginning  of 
the  said  [9]  term  issue  a  writ  of  venire  facias. 
It  does  not  aver  that  the  persons  appear! fig 
and  serving  as  grand  jurors  were  not  drawn 
from  the  box  containing  the  ballots  with  the 
names  of  those  listed  by  the  county  court  to 
serve  as  such  in  the  manner  provided  by  sec- 
tion 2,  chapter  157,  Code  1913.  The  plea 
presents  the  single  question  whether,  in  view 
of  the  method  now  provided  by  statute  for 
selecting  persons  to  serve  as  grand  jurors,  a 
venire  facias  is  indispensable.  At  common 
law  such  a  writ  was  necessary.  It  was  the 
sheriff's  precept  and  authority,  and  without 
it  he  could  not  summon  a  grand  jury,  and 
one  summoned  without  the  writ  was  power- 
less to  act.  Whitehead  v.  Com.  19  Grat. 
(Va.)  640;  In  re  NichoUs,  5  N.  J.  L.  539;  20 
Cyc.  1312.  But  the  statute  has  provided  a 
different  method  of  selecting  both  petit  and 
grand  jurors,  which  takes  the  place  of  the 
common  law  method.  The  sheriff  has  no 
longer  the  right  to  select;  he  can  only  sum- 
mon those  whose  names  have  been  drawn  from 
the  box,  except  when  some  of  them  have 
failed  to  appear  and  he  has  been  directed  by 
the  court  to  summon  others  in  their  places. 
Hence  the  only  purpose  of  a  venire  facias 
now  is  to  authorize  the  summoning  of  the 
sixteen  men  who  have  been  drawn  to  serve 
as  grand  jurors.  Suppose  they  are  notified 
that  they  have  been  drawn  and  they  do  ap- 
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pear  at  court  and  are  impiineled  and  sworn 
and  actually  serve  as  grand  jurors,  must  their 
proceedings  be  held  void  for  want  of  a  writ 
coniinanding  the  sheriff  to  summon  them? 
To  so  hold  would  certainly  be  very  unreason* 
able  and  hypertechnical.  The  statute  in  this 
particular  is  directory  merely,  and  a  venire 
facias  is  no  longer  essential  to  the  constitu- 
tion of  a  legal  grand  jury.  20  Cyc.  1307. 
Apropos  to  this  question  see  State  v.  Medley, 
66  W.  Va.  216,  18  Ann.  Cas.  7G1,  66  S.  E. 
358,  and  State  v.  Taylor,  57  W.  Va.  228, 
50  6.  E.  247.  The  supreme  court  of  Pennsyl- 
vania, in  Com.  y.  Salter,  2  Pearson  461,  held 
that  if  a  grand  juror,  selected  in  the  manner 
provided,  attended  court,  it  made  no  differ- 
ence how  he  was  summoned.  A  similar  hold- 
ing by  the  supreme  court  of  Kentucky  is 
found  in  Com.  v.  Graddy,  4  Mete.  223.  A 
venire  facias  can  have  no  possible  effect  upon 
the  selection  of  persons  to  serve  as  grand 
jurors,  and  a  grand  jury  which  has  been  se- 
lected in  the  manner  provided  by  the 
[10]  statute  is  not  rendered  illegal  by  the 
failure  of  the  clerk  to  issue  a  writ  of  venire, 
facias.  The  demurrer  to  this  plea  was  prop- 
erly sustained. 

The  other  pleas  present  more  serious  <^ues- 
tions.  Plea  No.  2  avers  that  the  clerk  of  the 
circuit  court  did  not  issue  a  summons  for 
the  clerk  of  the  county  court  to  appear  at 
the  office  of  the  former,  before  the  term  of 
court  at  which  the  indictment  was  found,  to 
assist  in  drawing  from  the  box  the  names  of 
persons  to  serve  as  grand  jurors,  pursuant 
to  Sec.  3  of  Ch.  157,  Code  1913;  and  that  the 
clerk  of  the  county  court  did  not  attend  such 
drawing.  Sec.  2  of  Ch.  167  provides  for  mak- 
ing up  the  list  of  persons  to  serve  as  grand 
jurors  for  the  year,  in  the  following  manner, 
viz.:  The  county  court  at  its  levy  term,  and 
at  any  other  time  when  required  by  an  order 
of  the  circuit  court,  shall  prepare  a  list  of 
not  less  than  one  hundred  nor  more  than  one 
hundred  and  fifty  names  of  freeholders  of  the 
county,  to  be  selected  from  the  various  magis- 
terial districts,  as  near  as  may  be  in  proper  * 
tion  to  their  respective  populations,  who  shall 
be  qualified  jurors.  The  list  so  made  out  is 
then  to  be  delivered  to  the  clerk  of  the  circuit 
court  whose  duty  it  is  to  safely  keep  the  same. 
At  the  time  of  making  out  the  list  the  county 
court  is  required  to  have  the  name  of  each 
person  appearing  on  the  list  clearly  written, 
each  on  a  like  separate  paper  or  ballot.  The 
ballots  are  then  to  be  folded  or  rolled  up  so 
as  to  resemble  each  other  as  near  as  may 
be,  and  the  names  from  each  magisterial  dis- 
trict are  to  be  inclosed  in  a  separate  envelope, 
indorsed  with  the  name  of  the  district  and 
the  number  of  ballots  enclosed,  and  the  en- 
velopes  placed  in  a  secure  box  which  shall 
be  delivered  to,  and  safely  kept  by,  the  clerk 
of  the  circuit  court.    Continuing,  the  statute 


says  the  box  ''shall  be  opened  only  on  the 
order  of  the  court,  or  by  the  clerk  of  the  coun- 
ty   court,    or    a    justice   as    hereinafter   de- 
scribed."   By  Sec.  3  of  the  same  chapter  it  is 
provided  that  all  grand  jurors  shall  be  select- 
ed by  drawing  ballots  from  said  box,  and 
the  persons  whose  names  are  drawn  shall  be 
returned  to  serve  as  grand  jurors.    The  stat- 
ute directs  the  clerk  of  every  circuit  court  to 
issue  a  venire  facias  for  sixteen  grand  jur- 
ors at  least  thirty  days  before  any  term  of 
the  court  at  which  [11]  a  grand  jury  may  be 
wanted,  section  1  of  the  chapter  providing 
that  a  grand  jury  shall  be  drawn  for  every 
term  unless  the  court,  or  the  judge  in  vaca- 
tion, by  order  addressed  to  the  clerk  twenty 
days  before  the  term,  dispenses  with  a  grand 
jury  at  that  term.     Quoting  the  statute  in 
relation  tp  the  provision  which  the  plea  al- 
leges has  been  violated.    "At  the  time  of  is- 
suing such  venire  the  clerk   shall   issue  a 
summons  in  the  name  of  the  state,  requiring 
the  clerk  of  the  county  court  of  such  county, 
on  a  day  named  in  such  summons,  which  shall 
not  be  less  than  twenty  days  before  such  term, 
for  the  purpose  of  drawing  the  ballots  for 
the  number  of  grand  jurors  mentioned  in  said 
writ.     If  the  clerk  of  the  circuit  court  be 
also  clerk  of  the  county  court,  the  summons 
shall   require  a  juatiee  to  attend  for  such 
purpose.    The  writ  af  venire  facias  and  sum- 
mons shall  be  served  as  provided  in  section 
nine  of  chapter  one  hundred  and  sixteen  of 
this  Code,  and  the  said  officer  shall  attend 
and  cause  the  proper  number  of  grand  jurors 
to  be  drawn  from  the  box,  and  a  list  thereof 
to  be  delivered  as  provided  in  said  section. 
The  drawing  and  summoning  of  grand  jurors 
shall  be  according  to  section  nine,  ten,  eleven, 
twelve  and  thirteen  of  said  chapter  one  hun- 
dred and  sixteen,  so  far  as  they  are  appli- 
cable, except  that  the  ballots  shall  be  drawn 
from  the  several  envelopes  in  proportion  as 
near    as   may   be   to   the   numbers   endorsed 
thereon,  but  so  that  at  least  one  ballot  shall 
be  drawn  from  each  envelope."    The  sections 
of  chapter  116,  to  which  reference  is  made, 
relate  to  the  drawing  of  petit  jurors,  and  de- 
scribed with  great  particularity  the  manner 
in  which  it  shall  be  done  by  the  two  jury 
commissioners.    The  two  clerks  must  comply 
with  those  sections  of  the  statute  in  the  draw- 
ing of  grand  jurors.    It  is  only  necessary  to 
read  those  sections  to  be  convinced  that  the 
presence  of  both  jury  commissioners  at  the 
drawing  is  imperative;   and  the  presence  of 
both  clerks  is  just  as   indispensable  in  the 
drawing  of  grand  jurors.    A  summons  to  the 
clerk  of  the  county  court  is  provided  for  only 
to  insure  his  attendance  at  the  drawing  of 
the  grand  jury,  wnA  his  attendance  at  the 
proper  time  and  place,   without  such  sum- 
mons, is  a  sufficient  compliance  with  the  stat- 
ute.     That    provision    of    the    statute    is 
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directory  merely.  [12]  But  that  his  presence 
is  indispensable  is  clearly  shown  by  the  gen- 
eral plan  and  purpose  of  the  statute  which 
is  to  take  from  the  sheriff  the  discretion 
which  he  had  at  the  common  law,  by  virtue 
of  venire  facias,  to  select  the  grand  jurors, 
and  make  their  selection  depend  upon  chance 
as  largely  as  possibles  and  in  order  to  insure 
a  rigid  compliance  with  the  statute,  the  draw- 
ing was  intrusted  not  to  one  person  but  to 
two.  The  wisdom  of  the  statute  is  clearly 
discernible;  it  avoids  the  possibility  of  fav- 
oritism which  formerly  was  too  frequently 
shown  in  the  selection  of  juries  when  the 
selection  was  left  to  the  discretion  of  a  single 
officer,  and  tends  to  Secure  impartial  men. 
So  careful  was  the  legislature  in  guard  hig 
against  any  possible  fraud  that  might  be 
committed,  if  the  drawing  was  left  to  one 
person  only,  that  it  provided  that,  in  the 
event  that  the  circuit  clerk  and  county  clerk 
both  happened  to  be  the  same  person,  a  jus- 
tice of  the  peace  should  be  summoned  to  at- 
tend and  assist  in  the  drawing.  A  similar 
question  to  this  arose  in  Maryland,  under 
a  statute  of  that  state  which  authorized  four 
judges>  any  two  of  them  forming  a  quorum,  to 
meet  at  such  place  in  Baltimore  city  and  on 
some  day  in  the  motath  of  March  of  each 
year,  as  they  should  agree  upon,  and  make 
up  a  list  of  names  of  seven  hundred  and  fifty 
persons  to  serve  as  grand  and  petit  jurors  in 
said  city.  The  tax  collector  was  required  to 
furnish  them  a  list  of  all  taxable  male  in- 
habitants of  the  city,  in  order  to  assist  them 
in  making  out  the  list.  It  was  then  the 
duty  of  the  sheriff,  before  each  term  of  the 
criminal  court,  to  summon  twenty-three 
persons  from  the  list  so  prepared  to  serve 
as  grand  jurors  for  the  ensuing  term  of  the 
court.  Without  a  meeting  of  the  judges,  or 
any  two  of  them,  hi  March  1866,  or  at  any 
time  afterwards  for  the  purpose  of  making 
up  the  list,  one  of  the  deputy  clerks  of  the 
superior  court  prepared  a  list  from  persons 
on  the  list  of  former  years  who  had  not  served 
as  jurors,  supplying  the  requisite  number 
from  the  list  of  taxable  inhabitants  furnished 
by  the  city  collector.  The  list  thus  made  up 
was  presented  to  the  judges,  not  collectively 
or  to  any  two  of  them  at  once,  but  separately 
in  their  respective  courtrooms,  and,  without 
any  particular  examination,  was  approved 
and  adopted  by  them  individually  and  with- 
out [13]  consultation  with  each  other.  The 
supreme  court  of  that  state  held  that  grand 
jurors,  summoned  from  the  list  so  made  up, 
was  not  a  lawful  grand  jury,  and  that  an 
indictment  found  by  them  was  null  and  void. 
Clare  v.  State,  30  Md.  163.  Many  of  the  states 
have  statutes  similar  to  our  own,  and  in 
every  case,  so  far  as  we  have  been  able  to 
And,  where  the  statute  designates  more  than 
one  person  to  attend  the  drawing  of  the  grand 
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jury,  all  of  them,  or  a  constituted  quorum, 
must  be  present,  and  a  drawing  by  one  person 
renders  the  grand  jury  illegal  and  their  pro- 
ceedings void.  Cross  v.  State,  63  Ala.  40; 
Boulo  V.  State,  51  Ala.  18;  State  v.  Brooks,  9 
Ala.  9;  State  v.  Beckey,  79  la.  368,  44  N.  W. 
679;  Jones  v.  State,  18  Neb.  401,  25  N.  W. 
527. 

Plea  No.  3  avers  that  the  county  court  of 
Roane  county,  after  having  made  up  the  list 
of  persons  to  serve  on  the  grand  jury  for  the 
year  in  which  the  term  of  court  was  held,  at 
which  the  indictment  was  found,  did  not  then, 
or  at  any  time  thereafter,  caude  the  same 
to  be  delivered  to  the  clerk  of  the  circuit 
court  of  said  county,  but  that  it  was  de- 
stroyed and  was  at  no  time  delivered  to,  or 
received  by,  the  clerk  of  the  circuit  court. 
The  statutes.  Sec.  2,  Ch.  157,  says,  that  the 
list  so  prepared  by  the  county  court  shall  be 
delivered  to  the  clerk  of  the  circuit  court, 
"to  be  by  him  safely  kept  subject  only  to 
inspection  of  the  court  or  the  clerk  of  the 
county  court,  as  hereinafter  prescribed." 
This  important  provision  of  the  statute  can 
not  be  disregarded.  Without  such  list  it 
qan  not  be  known  that  the  grand  jurors 
drawn  were  those  selected  by  the  county 
court.  We  do  not  intimate  that  there  was 
any  intentional  wrong  done  in  this  case,  but 
it  is  made  possible,  if  the  list  is  not  preserved, 
for  some  design ihg  person  to  extract  the  bal- 
lots from  the  box  and  substitute  others  in- 
stead, without  detection.  The  preservation 
of  the  list  would  prevent  the  possibility  of 
such  a  fraud. 

Plea  No.  4  avers  that  the  sixteen  persons, 
naming  them,  who  had  been  impaneled  to 
serve  as  grand  jurors,  after  having  been  sworn 
and  charged  as  required  by  law,  were  sent 
to  their  room  in  the  courthouse  for  the  pur- 
pose of  inquiring  of,  and  presenting,  all  vio- 
lations of  the  penal  laws  of  the  state;  that 
after  having  assembled  in  their  room  tliey 
adjourned  [14]  to  a  room  in  another  build- 
ing, to  wit,  the  building  of  the  Bank  of 
Spencer,  and,  while  in  said  room,  resumed 
their  work  of  inquiring  of  and  presenting  all 
felonies  and  misdemeanors;  that  while  there 
they  freely  discussed  the  evidence  relating  to 
defendant's  case  witli  certain  persons,  whose 
names  are  set  out  in  the  plea,  and  without 
such  persons  having  been  previously  sworn; 
that  they  received  suggestions  from  and  ex- 
changed opinions  with  said  four  persons  re- 
jecting the  evidence  upon  which  the  indict- 
ment was  subsequently  found;  that  after  dis- 
cussing the  evidence  and  exchanging  opinions 
with  the  persons  named,  they  returned  to 
their  room  in  the  courthouse  and  returned 
the  indictment  on  which  defendant  was  tried. 
The  plea  further  alleges,  on  information  and 
belief,  that  the  discussions  of  tlie  evidence  with 
the  persons  unsworn  induced  the  grand  jury 
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to  iind  the  indictment.  This  plea  is  good; 
the  averments,  if  proven,  will  vitiate  the  in- 
dictment. The  law  holds  inviolate  the  se- 
crecy of  proceedings  before  the  grand  jury. 
Xo  one  is  permitted  to  be  present,  when  they 
are  voting  on  an  indictment,  not  even  the 
prosecuting  attorney,  or  the  judge  of  the 
court,  and  no  person  not  a  witness  sworn  and 
sent  before  them  to  give  evidence,  or  the 
prosecuting  attorney  for  the  purpose  of  advis- 
ing them  upon  questions  of  law  only,  is  per- 
mitted to  be  present  at  any  time  while  they 
are  considering  evidence.  Quoting  from  the 
opinion  of  Judge  Bynum,  in  Lewis  v.  Wake 
County,  74  N.  C.  199:  "None  but  witnesses 
have  any  business  before  them  (the  grand  ju- 
ry). No  one  can  counsel  them  but  the  court. 
They  do  not  communicate  with  the  solicitor, 
but  with  the  court,  either  directly  or  through 
an  officer  sworn  for  that  purpose.  They  act 
upon  their  own  knowledge  or  observation,  in 
making  presentments.  They  act  upon  bills  sent 
from  the  court,  with  the  witnesses.  The  ex- 
amination of  witnesses  is  conducted  by  them, 
without  the  advice  or  interference  of  others. 
Their  finding  must  be  their  own,  uninfluenced 
by  the  promptings  or  suggestions  of  others,  or 
the  opportunity  thereof"  It  was  also  decided 
by  the  court  of  that  state,  in  State  v.  Branch, 
68  N.  C.  186,  12  Am,  Rep.  633,  that  a  judge 
of  the  court  has  no  right  to  require  a  grand 
jury  to  have  the  witnesses  on  the  part  of  the 
state  examined  in  his  presence.  The  [15]  su- 
preme court  of  Mississippi,  in  Wilson  v. 
State,  70  Miss.  695,  13  So.  225,  35  Am.  St. 
Bep.  664,  held  an  indictment  invalid,  be- 
cause an  attorney,  who  was  not  employed  to 
prosecute,  had  gone  before  the  grand  jury, 
not  as  a  witness,  and  advised  the  bringing  of 
the  indictment.  The  court  in  its  opinion  says 
that  the  candid  statement  by  the  attorney, 
that  he  went  before  the  grand  jury  because 
he  thought  the  defendant  was  a  scoundrel 
and  therefore  desired  the  indictment,  present- 
ed the  very  reason  why  he  should  not  have 
gone  before  the  jury,  for,  says  the  court, 
"it  is  just  such  influences  the  law  forbids. 
He  was  not  a  witness  before  that  body,  and 
was  not  an  officer  having  any  duty  to  per- 
form touching  the  matter  under  examination. 
His  purpose  must  have  been  to  advance  in 
some  way  the  prosecution;  and  this  is  pre- 
cisely what  the  law  forbids  to  be  done."  See 
also  Welch  y.  State,  68  Miss.  341,  8  So.  673. 
Says  the  supreme  court  of  Connecticut,  in 
State  V.  Fasset,  16  Conn.  457:  "It  is  the 
policy  of  the  law,  in  the  furtherance  of  jus- 
tice, that  the  preliminary  inquiry  before  a 
grand  jury  should  be  conducted  in  secret.'* 
The  Oklahoma  criminal  court  of  appeals,  in 
Hartgraves  v.  Stale,  5  Okla.  Crim.  266,  Ann. 
Cas.  1912D  180,  114  Pac.  343,  33  L.R.A. 
(N.S.)  568,  under  a  statute  of  that  state 
permitting  the  grand  jury  to  invite  the  dis- 


trict attorney,  and  permitting  him  to  ap- 
pear, before  them  for  the  purpose  of  giving 
information  or  advice  relative  to  any  mat- 
ter cognizable  by  them,  and  to  interrogate 
witnesses,  whenever  in  his  opinion  it  is  neces- 
sary, but  forbidding  the  appearances  of  any 
other  person  before  them,  excepting  their 
own  members  and  witnesses  actually  under 
examination, — ^a  statute  we  take  to  be  hat 
declaratory  of  the  common  law, — an  attorney, 
not  the  prosecutor,  who  was  privately  em- 
ployed  to  prosecute,  appeared  before  the 
grand  jury  and  assumed  to  represent  the 
state  at  the  request  of  the  county  attorney 
who  was  disqualified  from  prosecuting  the 
defendant,  and  this  was  held  to  be  ground 
for  setting  aside  the  indictment. 

Bellinger,  district  judge,  in  U.  S.  v.  Edger- 
ton,  80  Fed.  at  page  375,  says:  "It  is  be- 
yond question  that  no  person,  other  than  a 
witness  undergoing  examination,  and  the  at- 
torney for  the  government,  can  be  present 
during  tlie  session  of  the  grand  jury.  The 
rule  is  inherent  in  the  grand  jury  system 
with  all  the  force  of  a  statutory  enactment. 
The  cases  where  [16]  bailiffs  and  stenograph- 
ers have  on  occasions  been  temporarily  pres- 
ent in  the  grand  jury  room  are  only  apparent 
exceptions.  The  rule,  in  its  spirit  and  pur- 
pose, admits  no  exceptions."  The  following 
cases  are  also  in  point  and  the  decisions 
are  to  the  same  effect:  Lawrence  v.  Com. 
86  Va.  573,  10  S.  E.  840 j  U.  S.  v,  RosenthaU 
121  Fed.  862;  U.  S.  v.  Virginia-Carolina 
Chemical  Co.  163  Fed.  66;  U.  S,  v.  Heinze, 
177  Fed.  770.  The  second  point  of  the  syl- 
labus in  the  last  case  cited  reads  as  follows: 
"The  presence  in  a  grand  jury  room,  during 
an  investigation  of  a  case  which  results  in 
an  indictment,  of  a  person  not  authorized  by 
law  to  be  there  is  ground  for  quashing  the 
indictment."  See  also  the  opinion  of  Judge 
Dent  in  Eastham  v.  Holt,  43  W.  Va.  begin- 
ning at  page  623,  27  S.  £.  883,  31  S.  £.  259. 
The  court  was  equally  divided  in  that  case 
and  the  question  was  not  decided,  but  was 
ably  discussed,  pro  and  con,  by  Judges  Bran- 
non  and  Dent.  We  would  not  be  understood 
to  intimate  in  this  opinion  that  the  persons 
named  in  tlie  plea,  as  appearing  before  tlie 
grand  jury  unsworn,  nor  that  the  grand  jur- 
ors themselves,  were  guilty  of  any  intention- 
al misconduct.  But,  to  quote  the  language 
of  the  court  in  U.  S.  v.  Edgerton,  80  Fed. 
374:  '*Xf  the  presence  of  an  unauthorized 
l^erson  in  the  grand  jury  room  may  be  ex- 
cused, who  will  set  bounds  to  the  abuse  to 
follow  such  a  breach  of  tlie  safeguards  which 
surround  the  grand  jury.''  Defendant's  pleas 
numbered  2,  3,  and  4  were  good  and  the  de- 
murrer thereto  should  have  been  overruled, 
and  the  State  required  to  reply  thereto.  If, 
upon  a  trial  of  the  issues  to  be  joined  on 
those  pleas,  the  jury  should  nnd  in  favor  of 
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the  defendant,  it  will  vitiate  the  indictment. 
And^  as  the  result  of  those  issues  cannot  be 
foreknown,  it  is  necessary  to  settle  the  prin- 
ciples arising  out  of  the  main  issue. 

Defendant's  demurrer  to  the  indictment 
and  also  his  motion  for  a  more  certain  bill 
of  particulars  were  overruled,  and  these  rul- 
ings were  separately  assigned  as  error.  They 
present  a  single  question  and  can  be  disposed 
of  under  one  head.  The  question  is,  does  a 
series  of  peculations  by  the  cashier  of  a  bank, 
extending  over  a  period  of  three  years,  con- 
stitute one,  or  many  distinct  embezzlements? 
Defendant  was  indicted  for  embezzling  funds 
belonging  to  the  Bank  of  [17J  Spencer  of 
which  he  was  cashier.  During  the  time  he 
was  such  officer,  beginning  with  the  month  of 
April,  1906,  and  extending  up  to  July  10, 
1909,  the  bill  of  particulars  sets  out  with 
minuteness  the  dates  and  amounts  of  money 
appropriated  by  him  at  various  times.  A  bill 
of  particulars  could  not  liave  been  framed  to 
give  defendant  more  certain  and  definite  in- 
formation of  the  crime  with  which  he  was 
charged.  But  it  is  contended  that  each  sepa- 
rate item  on  the  bill  of  particulars  constitutes 
a  distinct  embezzlement,  and  that  they  cover 
a  greater  period  of  time  than  is  allowed  by 
statute.  Sec.  5,  Ch.  158,  serial  section  5554, 
Code  1913,  provides  that,  in  a  prosecution  for 
embezzlement,  "it  shall  be  lawful,  in  the  same 
indictment,  to  charge,  and  thereon  to  proceed 
against  the  accused,  for  any  number  of  dis- 
tinct acts  of  such  embezzlements  or  fraudu- 
lent conversions  which  may  have  been  com- 
mitted by  him  within  six  months  from  the 
first  to  the  last  of  such  acts."  The  bill  of 
particulars  covers  a  period  of  three  years, 
and  defendant  insists  that  the  state  was 
l)uund  to  elect  to  prosecute  him  for  the  va- 
rious acts  of  embezzlement  committed  within 
Fome  period  of  six  months  from  the  first  to 
the  last  of  such  acts.  The  same  question  is 
presented  by  the  demurrer  to  the  indictment 
which  is  in  three  counts,  the  last  one  charg- 
ing defendant  with  having  embezzled  and 
converted  to  his  own  use,  ^^in  divers  and 
different  quantities,  sums,  and  amounts,  at 
divers  and  difl'ereut  dates  beginning  with 
the  said  27th  day  of  April,  1906,  and  ending 
with  the  —  day  of  July,  1909,  and  the  di- 
vers different  sums  of  money  and  currency 
of  the  United  States  of  America  amounting 
in  the  aggregate  to  the  sum  of  two  thousand 
seven  hundred  and  twenty-three  and  71/100 
dollars."  If  each  separate  sum  of  money 
shown  by  the  bill  of  particulars  to  have  been 
taken  and  converted  to  his  own  use  by  the 
defendant  constitutes  a  separate  and  distinct 
offense  the  demurrer  should  have  been  sus- 
tained, otherwise  it  was  proper  to  overrule 
it.  A  determination  of  this  point  depends 
upon  the  proper  construction  of  the  words 
of  the  statute  "distinct  acts  of  such  embez- 
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zlement."  The  number  of  items  in  the  bill 
of  particulars  runs  up  into  the  hundreds,  but 
by  far  the  greatest  number  of  them  are  less 
in  amount  than  ten  dollars,  many  appearing 
[18 J  in  each  month.  Defendant,  by  virtue 
of  his  ofiice,  had  charge  of  the  bank's  funds 
for  the  whole  period  of  time  covered  hy  the 
indictment.  He  occupied  a  position  of  trusty 
and  the  jury  could  well  infer  that  the  many 
small  sums  of  money,  taken  at  various  and 
sundry  times,  were  taken  in  furtherance  of, 
and  pursuant  to,  a  preconceived  and  continu- 
ing design  to  appropriate  it  to  his  own  use. 
In  7  Enc.  PI.  &  Pr.  447,  the  law  is  thua 
stated:  "Where  the  accused  has  been  guilty 
of  a  series  of  peculations,  an  indictment 
charging  the  embezzlement  of  the  entire 
amount,  and  setting  out  with  minute  par- 
ticularity  the  circumstances  attending  the 
transaction  from  its  commencement  to  its 
consummation,  is  not  open  to  the  objection 
that  it  charges  more  than  one  offense."  In 
a  case  very  similar  to  the  one  under  review, 
where  the  defendant,  president  of  a  corpora- 
tion and  custodian  of  its  funds,  was  indicted 
for  embezzling  a'  large  sum  of  money,  and 
it  appeared  from  checks  exhibited  with,  and 
referred  to  in,  the  indictment,  that  they  num- 
bered over  three  hundred  and  extended  over 
a  period  of  more  than  three  years,  the  su- 
preme court  of  Georgia  held  that  the  indict- 
ment charged  but  a  single  offense.  Jackson 
V.  State,  76  Ga.  551.  In  State  v.  Broughton, 
71  Miss.  90,  13  So.  885,  the  defendant  waa 
charged  with  embezzling  money  collected  by 
him  as  agent  for  the  Standard  Oil  Company. 
The  indictment  alleged  tliat  he  had  collected 
money,  as  agent  of  said  corporation,  from 
different  ones  of  its  customers  and  at  dif- 
ferent times,  and  had  failed  to  enter  credits 
therefor  on  their  respective  accounts,  and 
that  his  intent  was  to  defraud  them  as  well 
as  the  corporation.  A  demurrer  was  inter- 
posed on  the  ground,  among  others,  that  the 
indictment  charged  two  or  more  distinct  of- 
fenses. The  allegation  that  defendant  had 
failed  to  give  proper  credit  on  the  several 
accounts  of  his  employer's  customers,  was 
held  to  be  surplusage,  and  the  indictment 
was  treated  as  having  charged  but  a  single 
offense.  The  same  holding  was  made  by  the 
supreme  court  of  Ohio  in  Gravatt  v.  State, 
25  Ohio  St.  162,  the  second  point  of  the  syl- 
labus of  which  is  as  follows:  "On  a  charge 
of  embezzlement,  the  fact  that  the  money 
alleged  to  have  been  embezzled  by  the  ac- 
cused was  received  in  several  sums,  at  differ- 
ent times,  and  from  different  persons, 
[19]  affords  no  ground  for  requiring  the 
prosecutor  to  elect  on  which  sum  he  will  rely 
for  conviction."  See  also  Brown  v.  State,  18 
Ohio  St.  490.  In  our  own  case  of  State  v. 
Moyer,  58  W.  Va.  147,  6  Ann.  Cas.  344,  52 
S.  E.  30,  it  was  held,  point  twelve  of  the  syl- 
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labus,  that  where  it  appeared  that  an  agent 
had  received  money  from  different  persons  at 
different  times  for  his  principal,  in  the  con- 
tinuous course  of  dealings  between  him  and 
his  principal,  the  jury  could  find  the  aggre- 
gate sum  to  be  a  single  embezzlement.  The 
statute  does  not  define  what  shall  constitute 
"distinct  acts  of  embezzlement,"  and  what 
are  such  must  depend  upon  general  princi- 
ples of  law;  and,  in  view  of  the  authorities 
which  we  have  cited,  which  we  think  pro- 
pound the  correct  rule  of  law,  we  hold  that 
the  indictment  charged  but  a  single  act  of 
embezzlement,  and  that  the  bill  of  particulars 
was  sufficient. 

Having  already  determined  upon  a  rever- 
sal of  the  judgment,  we  deem  it  unnecessary 
to  pass  upon  the  assignment  relating  to  the 
court's  refusal  to  grant  defendant  a  con- 
tinuance on  account  of  an  absent  witness. 

The  giving  of  certain  instructions  for  the 
atate,  and  the  refusal  to  give  certain  others 
asked  for  by  defendant,  are  assigned  as  error. 
The  giving  of  Nos.  3,  4,  and  5  for  the  state 
is  complained  of.  Instructions  3  and  4  har- 
monize with  the  principles  already  decided, 
and  were  properly  given.  There  was  evidence 
ending  to  prove  that  defendant  had  furnished 
the  commissioner  of  banking  of  West  Virginia 
with  a  statement  of  the  condition  of  the 
bank,  and  also  the  books  and  papers  belong- 
ing to  the  bank;  that  among  the  papers  so 
furnished  there  were  two  notes  for  $1,500 
each,  one  purporting  to  have  been  made  by 
P.  A.  Tallman,  the  other  by  M.  D.  Chewning 
which  were  invalid  notes.  Instruction  No. 
5  told  the  jury  that,  if  they  believed  these 
notes  were  invalid  and  were  so  furnished  by 
defendant  to  the  commissioner  of  banking,  they 
might  take  this  fact  into  consideration  npon 
the  question  of  the  intent  of  the  defendant  fn 
fraudulently  appropriating  the  funds  of  the 
bank  to  his  own  use,  if  they  further  believe 
that  he  did  so  fraudulently  appropriate  the 
funds.  This  instruction  was  properly  given. 
The  conduct  of  defendant,  in  that  particular, 
was  a  circumstance  from  which  [20]  the 
jury  could  infer  fraudulent  intent.  Jackson 
V.  State,  76  Ga.  551;  16  Cyc.  530. 

It  was  not  error  to  refuse  defendant's  in- 
struction Xo.  4. 

It  is  assigned  as  error  that  the  court  im- 
properly admitted  the  testimony  of  S.  P. 
Smith,  P.  A,  Tallman  and  M.  D.  Chewning 
respect ivng  the  Tallman  and  Chewning  notes. 
It  is  claimed  that  this  was  an  attempt  to  prove 
defendant  guilty  of  the  distinct  crime  of  forg- 
ery. That,  however,  was  only  incidental  to  the 
proving  of  a  falsification  of  the  accounts  of 
the  bank,  which  was  admissible  as  bearing  on 
the  question  of  intent.  The  court  limited  the 
effect  to  be  given  by  the  jury  to  that  evidence 
in  one  of  the  state*s  instructions,  admitting  it 
only  on  the  question  of  intent. 


The  attorneys  for  the  State  make  the  point 
fn  their  brief  that  the  failure  of  defendant 
to  except  to  the  action  of  the  court  in  over* 
ruling  the  demurrer  to  the  several  pleas  in 
abatement,  was  a  waiver  of  the  error.  We 
do  not  think  so.  Such  an  exception  was  nat 
necessary.  The  order  of  the  court  shows  that 
the  pleas  were  filed  and  that  the  court  con- 
sidered them  and  sustained  the  demurrers 
thereto.  The  pleas  therefore  became  as  much 
parts  of  the  record  as  the  indictment,  or  as 
an  order  of  the  court,  and  no  exception  to  the 
court's  ruling  was  necessary.  The  cases  cited 
and  relied  on  by  counsel  in  support  of  their 
proposition  are  all  cases  in  which  pleas  were 
tendered,  but  not  filed,  and  rejected.  In  such 
case  it  seems  that  an  order  of  the  court  ii 
necessary  to  make  the  rejected  plea  a  part 
of  the  record,  but  not  so  where  the  plea  is 
filed  and  held  bad  on  demurrer.  The  matters 
complained  of  were  properly  called  to  the 
attention  of  the  court  by  pleas  in  abatement. 

The  judgment  is  reversed  and  the  verdict 
of  the  jury  set  aside^  and  an  order  will  Im 
entered  here  sustaining  ihe  demurrer  to  plea 
in  abatement  No.  1,  and  overruling  the  de- 
murrers to  pleas  Nos.  2,  3,  and  4,  and  the 
case  will  be  remanded  for  a  new  trial,  with 
leave  to  the  State  to  reply  to  pleas  in  abate- 
ment Nos.  2,  3,  and  4. 

Reversed  and  remanded. 


NOTE. 

Iiesc^Utj  of  Grand  Jury  Not  Seleoied  In 
Aoeonlmnoe  "with  Statute, 

Introductory,  1080. 
Under  Mandatory  Statute,  1081. 
Under  Directory  Statute,  1084. 
Effect  of  Curative  Statutes,  1086. 


tntroductory. 

The  present  note-  discusses  the  more  recent 
cases  passing  on  the  legality  of  a  grand  jury 
not  selected  according  to  statutory  require- 
ments. The  earlier  cases  on  this  point  are 
collected  in  the  notes  to  Shepherd  v.  State, 
10  Ann.  Cas.  963,  and  Com.  v.  Green,  12  Am. 
St.  Rep.  902.  The  effect  of  a  failure  to  com- 
ply with  a  statute  requiring  a  grand  jury 
to  be  selected  a  certain  time  before  the  term 
is  discussed  in  the  note  to  People  v.  Donald- 
son, Ann.  Cas.  191 3D  90.  A  few  recent  ca«ies 
on  that  point  are,  however,  eited  in  this  note. 

The  conflict  in  the  several  jurisdictions  as 
to  the  effect  of  an  irregularity  in  the  seloo- 
tion  of  a  grand  jury  is  more  apparent  than 
real,  each  case  depending  on  the  nature  of 
the  irregularity  under  consideration.  This 
is  well  illustrated  in  the  reported  case  whieh 
holds   certain    provisions   of  the  West  Vir- 
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ginia  statute  to  be  mandatory  and  others  to 
be  directory. 

Under  Mandatory  Statute. 

Tboee  provigiona  ol  a  statute  relating  to 
the  selection  of  a  grand  jury  which  relate  to 
the  number  and  qualifications  of  the  jurors 
or  which  are  designed  to  secure  impartiality 
or  freedom  from  unfair  influences  are  ordi- 
narily deemed  to  be  mandatory  and  a  devia- 
tion from  such  a  provision  is  a  fatal  error 
rendering  an  indictment  returned  by  the 
grand  jury  null  and  void. 

United  StatCB.^V.  S.  v.  Lewis,  192  Fed.  633 
(selection  left  to  marshal).  See  also  infra, 
the  subdivision  Ufkder  Directory  Statute. 

Alabama. — Spivey  v.  State,  172  Ala.  301, 
56  So.  232  (drawing  by  wrong  officer).  See 
also  infra,  the  subdivisions  Under  Directory 
Statute  and  Effect  of  Curative  Statutes, 

Calif omia. — People  y.  Lensen,  167  Pac.  406 
(women  drawn  on  grand  jury). 

Oeor^ia.^Eyans  v.  State,  17  Ga.  App.  120, 
86  S.  E.  286  (jury  of  more  than  legal  num- 
ber). 

lUinois.See  People  v.  Turner,  260  III.  84, 
Ann.  Cas.  1914D  144,  102  N.  E.  1036  (selec- 
tion at  meeting  of  supervisors  not  legally 
called).  See  also  infra,  the  subdivision  Un- 
der Directory  Statute. 

Lowt«iona.— State  v.  Bain,  136  La.  776,  66 
So.  196  ( drawing  by  unauthorized  person ) ; 
State  V.  Lewis,  135  La.  781,  66  So.  199  (draw- 
ing by  unauthorized  person) ;  State  v.  Mc- 
Garrity,  140  La.  436,  73  So.  259  (drawing 
unlawfully  stopped  and  jury  drawn  de  novo). 
See  also  infra,  the  subdivision  Under  DireC' 
tory  Statute. 

Michigan, — Jasnowski  v.  Connoly,  163  N. 
W.  910  (jury  summoned  by  court  having  no 
power  so  to  do). 

Mississippi. — Farrow  v.  State,  91  Miss. 
509,  45  So.  619  (negroes  purposely  excluded). 

Nehraska.—ElViH  v.  State,  81  Neb.  284,  116 
N.  W.  52  (jury  drawn  without  order  of 
court).  See  also  infra,  the  subdivision  Under 
Directory  Statute, 

yorth  Carolina. — State  v.  Paramore,  146 
N.  C.  604,  60  S.  E.  502  (juror  not  lawfully 
drawn  included). 

Oklahoma. — ^McGinley  v.  Territory,  20 
Okla.  218,  94  Pac.  525  (names  in  box  improp- 
erly selected) ;  Gibbons  v.  Territory,  5  Okla. 
Grim.  212,  115  Pac.  129  (names  in  box  im- 
properly selected) ;  Viers  v.  State,  10  Okla. 
Grim.  28,  134  Pac.  80  (jury  filled  by  open 
venire).  See  ^Iso  infra,  the  subdivisions  Un- 
der Directory  Statute  and  Effect  of  Curative 
Statutes, 

Washington, — State  v.  Superior  Ct.  82 
Wash.  284,  144  Pac.  32  (jurors  arbitrarily 
selected  from  panel). 

West  Virginia. — See  the  reported  case.    See 
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also  infra»  the  subdivision  Under  Directory 
Statute. 

In  U.  S.  V.  Lewis,  192  Fed.  633,  it  appeared 
that  the  eourt  made  an  order  for  the  sum- 
moning of  a  number  of  persons  to  act  as 
grand  jurors.  The  order,  contrary  to .  an 
act  of  Congress  (Act  June  30,  1879  c.  52,  5 
Fed.  St.  Ann.  (2d  ed.)  1066),  left  it  discre- 
tionary with  the  marshal  whom  to  summon. 
It  was  held  that  the  grand  jury  thus  selected 
was  an  illegal  body.  The  court  said:  ''What 
is  the  effect  of  the  order  of  the  court  and  the 
venire  for  the  grand  jury  which  returned 
these  indictments?  It  directs  thirty-six 
grand  jurors  to  be  drawn,  but  only  twenty- 
three  of  them  are  to  be  summoned  by  the 
marshaL  Which  twenty-three  of  the  thirty- 
six  drawn  are  to  be  summoned  is  left  en- 
tirely to  the  discretion  of  the  marshal,  and 
while  it  is  not  claimed  that  the  mar^al 
abused  this  power  or  that  he  did  not  select 
the  first  twenty-three  on  the  list,  still  under 
the  order  of  the  court  and  the  venire  he  was 
authorized  to  exercise  his  own  judgment  as  to 
what  twenty-three  jurors  of  the  thirty-sis 
drawn  by  the  commissioners  were  to  be  sum- 
moned to  serve  as  grand  jurors,  and  thus 
given  an  opportunity  to  do  the  very  acta» 
if  so  inclined,  which  Gongress  by  the  Act  of 
1879  sought  to  prevent.  If  such  power  is 
permissible  under  the  law,  then  the  court* 
if  it  shoilld  deem  it  necessary,  may  order 
the  commissioners  to  draw  fifty  names  to 
insure  a  full  panel  for  the  grand  jury,  and 
authorize  the  marshal  to  select  twenty-three 
out  of  these  fifty  names.  A  jury  thus  select- 
ed is  not  a  legal  body  within  the  meaning 
of  the  law,  and,  in  the  language  of  Mr.  Jus- 
tice Harlan  in  Growley  v.  U.  S.  [194  U.  S. 
461,  24  S.  Gt.  731,  48  U.  S.  (L.  ed.)  1075], 
supra,  such  action  'cannot  be  regarded  as  a 
mere  defect  or  imperfection  in  form;  it  is  a 
matter  of  substance  which  cannot  be  disre- 
garded without  prejudice  to  aa  accused.'  In 
the  opinion  of  the  court  the  motion  to  quash 
upon  the  first  ground  set  up  must  be  sus- 
tained." 

In  Spivey  v.  State,  172  Ala.  391,  56  So. 
232,  the  defendants  were  convicted  under  an 
indictment  for  murder.  The  indictment  was 
found  by  a  grand  jury  selected  by  a  judge  of 
the  county  but  of  a  different  district  than 
that  in  which  the  grand  jury  sat.  The  grand 
jury,  contrary  to  a  statute,  was  called  more 
than  twenty  days  before  the  opening  of  the 
term  of  the  court.  It  was  held  that  the 
grand  jury  was  illegally  selected  and  the  in- 
dictment was  void.  The  court  said:  ''If 
the  facts  averred  in  these  pleas  in  abatement 
are  true  (and  on  demurrer  they  must  be  so 
treated),  the  grand  jury  that  found  and  re- 
turned this  indictment  was  not  drawn  'in 
the  presence  of  the  officers,  designated  by  law,* 
and  its  organization  was  therefore  a  ground 
of  objection  which  could  be  taken  by  plea  in 


1082 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


abatement,  under  an  express  provision  of  sec- 
tion 7572  of  the  Code  of  1907.  .  .  .  Chief 
Justice  Brickell,  in  speaking  on  the  subject 
of  the  validity  of  the  organization  of  grand 
juries  (O'Byrnes*  Case,  51  Ala.  28),  said: 
"'We  cannot  doubt  that  a  grand  jury,  consti- 
tuted in  any  other  manner  than  prescribed 
by  the  statute,  is,  in  the  language  of  this 
court,  in  State  v.  Brooks,  9  Ala.  9,  "without 
legal  warrant."  A  grand  jury  is  not  a  mere 
assemblage  of  fifteen  or  eighteen  persons  in 
the  jury  box,  congregated  by  an  order  of  the 
court,  or  by  their  own  volition,  or  at  the 
summons  of  an  unauthorized  person.  It  is 
a  constituent  element  of  a  circuit  or  city 
<?ourt,  having  criminal  jurisdiction,  sitting 
at  a  regular  term,  drawn,  selected,  and  sum- 
moned in  a  mode  clearly  prescribed  under 
-superintendence,  and  in  the  exercise  of  the 
flound  judgment  of  sworn  officers  of  the  law. 
— McQuillen  v.  State,  8  Smedes  &  M.  (Miss.) 
587.  The  statute,  it  is  true,  declares  that 
its  provisions  in  relation  to  the  selection, 
•drawing,  and  summoning  of  jurors  are  mere- 
ly directory,  and  that  juries  selected,  drawn, 
<fT  summoned  at  an  earlier  or  later  day  must 
be  deemed  legal.  When  this  statute  is  read, 
as  it  must  be,  in  connection  with  the  suc- 
ceeding section  of  the  code,  prohibiting  any 
objection  to  the  formation  of  the  grand  jury 
4jxcept  that  it  was  not  drawn  in  the  presence 
of  the  officers  designated  bj'  law,  ...  it 
is  obvious  that  it  is  indispensable  to  the 
constitution  of  a  grand  jury  (unless  the  par- 
ticular case  in  which  the  court  is  empowered 
to  form  or  originate  a  jury  exists)  that  it 
«hail  be  drawn  by  the  officers  having  exclu- 
«ive  authority  to  draw  it.'  ...  It  therefore 
follows  that  the  trial  court  was  in  error  in 
sustaining  the  demurrer  to  the  pleas  in  abate- 
ment, and  for  this  error  the  judgment  must 
be  reversed  and  the  cause  remanded." 

In  Evans  v.  State,  17  Ga.  App.  120,  86  S. 
E.  286,  the  court  said:  "The  Penal  Code, 
§  812,  provides  that  *a  grand  jury  shall  con- 
sist of  not  less  than  eighteen  nor  more  than 
twenty-three  persons.'  The  body  that  origin- 
allv  acted  on  the  indictment  in  this  case, 
being  composed  of  twenty-four  grand  jurors, 
was  therefore  not  a  legal  grand  jury." 

In  State  v.  McGarrity,  140  La.  436,  73  So. 
259,  it  appeared  that  the  names  of  the  grand 
jurors  were  drawn  by  the  clerk  of  the  court 
instead  of  by  the  sheriff,  as  required  by  a 
statute.  The  district  attorney  noticed  the  er- 
ror and  informed  the  court,  who  ordered  the 
clerk  to  replace  the  slips  containing  the 
names  of  the  jurors  in  the  envelope  and  then 
ordered  the  sheriff  to  draw  the  jury.  The 
sheriff  drew  the  first  slip,  when  the  court 
told  him  to  replace  it.  The  court  appointed 
the  foreman  and  then  the  sheriff  completed 
the  grand  jury  by  drawing  eleven  names  from 
the    envelope.      The    appellate    court    said: 


"Upon  these  facts  we  think  the  grand  jury 
was  illegally  constituted.  The  law  does  not 
allow  the  eleven  grand  jurors  to  be  selected 
or  appointed  by  the  judge,  but  requires  them 
to  be  drawn  from  the  envelope  containing  the 
panel.  Only  the  foreman  may  be  selected, 
or  appointed,  by  the  judge.  From  this  it 
follows  that  after  a  grand  jury  has  heen 
drawn  the  judge  cannot,  unless  for  good 
cause,  set  it  aside,  and  order  a  new  drawing; 
for  if  he  could  set  aside  one  drawing  he  could 
continue  setting  the  drawings  aside  until 
those  persons  should  have  been  drawn  who 
would  have  been  appointed  by  him  if  he  had 
had  the  power  of  appointment.  When,  there- 
fore, the  name  of  £vans  was  drawn  by  the 
sheriff  the  judge  was  powerless  to  have  it 
put  back  in  the  envelope;  by  the  drawing 
Evans  became  irrevocably  a  member  of  the 
grand  jury.  If  he  had  been  drawn  again, 
as  one  of  the  eleven,  the  harm  would  have 
been  cured ;  but  he  was  not.  The  grand  jury 
was  tlierefore  illegally  composed,  in  that  Ev- 
an^  should  have  been  a  member  of  it,  and 
that  the  person  who  was  substituted  for  him 
should  not  have  been  a  member.  A  grand 
jury,  so  composed,  having  a  stranger  as  one 
of  its  members,  and  lacking  one  of  its  regu- 
lar members,  is  illegally  constituted,  and  an 
indictment  found  by  it  is  invalid." 

In  State  v.  Bain,  135  La.  776,  66  So.  196, 
it  appeared  that  one  of  the  jury  commission- 
ers had  accepted  and  qualified  for  the  offices 
of  tax  collector  and  street  commissioner  but 
nevertheless  participated  in  the  selection  of 
the  grand  jury  which  indicted  the  defendant. 
The  constitution  of  Louisiana  prohibited  the 
holding  of  more  than  one  office,  at  the  same 
time,  by  one  person.  It  was  held  that  the 
grand  jury  was  illegally  selected.  Tlie  court 
said:  "The  law,  however,  requires  that  per- 
sons who  are  to  become  jurors,  and,  as  such, 
components  of  a  tribunal  vested  with  power 
to  sit  in  judgment  upon  questions  involving 
the  lives,  liberty,  and  property  of  others, 
shall  be  selected  by  'five  discreet  citizens,  good 
men  and  true,'  who  themselves  shall  be  ap- 
pointed by  the  judge,  and  who,  together  with 
the  clerk  of  the  court,  or  his  deputy,  shall 
constitute  and  act  as  a  commission;  and 
that,  before  entering  upon  the  discharge  of 
their  duties,  the  persons  thus  appointed  shall 
take  an  oath  faithfully  to  discharge  the  du- 
ties imposed  upon  them.  Act  135  of  1898, 
§  3,  p.  218.  The  constitution  (article  170) 
prohibits  the  holding  of  more  than  one  office 
of  trust  or  profit  (save  those  of  justice  of 
peace  or  notary  public)  at  the  same  time. 
Tlie  act  above  cited  declares  that  *no  person 
holding  any  office  under  the  state  or  any 
parish  or  municipality  therein  shall  be  com- 
petent to  hold  the  office  of  jury  commission- 
er;' and  this  court  has  repeatedly  held  that 
the  acceptance  of  an  ofQce  operates  ipso  facto 
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to  vacate  anotlier  office  of  which  the  acceptor 
is  the  incumbent.  .  .  .  There  can  be  no 
•doubt,  then^  that  when  the  jury  commiBBion, 
as  completed,  or  newly  constituted,  by  the 
appointment  of  Louis  Bacon's  successor,  en- 
tered upon  the  discharge  of  its  functions, 
the  names  which  Bacon  had  participated  in 
putting  on  the  general  venire  list  and  in  the 
general  venire  box  were  there  illegally,  and 
that  the  illegality  of  their  presence  was  not 
<?ured  by  the  mere  appointment  of  a  new 
mem1)er  of  the  commission.  We  shall  not  go 
so  far  as  to  say  that,  as  thus  completed,  the 
commission  might  not  have  canvassed  those 
names,  and,  determining,  upon  such  consider- 
ation, that  the  bearers  were  competent,  good, 
and  true  men,  have  replaced  or  left  them 
where  they  found  them,  though  in  one  of  the 
cases  cited,  where  it  appeared  that  the  com- 
missioners, in  order  to  lighten  their  labors, 
had  requested  a  third  person  to  furnish  them 
a  list  of  several  hundred  names,  and  had 
accepted  and  used  a  list  so  furnislied,  it  was 
said  that  to  hold  such  action  to  be  a  sub- 
stantial compliance  with  the  law  would  be 
equivalent  to  holding  that  the  commissioners 
could  act  Dy  proxy,  but  that  it  was  the  in- 
tent of  the  law  that  competent  and  responsi- 
ble men — 'under  the  appointment  of  tlie 
^vcrnor,  and  under  the  sanction  of  an  oath, 
select  from  all  the  voters  of  the  parish  a  list 
of  persons  to  serve  as  jurors;  that  they 
should  inspect  and  select  from  the  names 
of  all  the  voters,  and  not  simply  inspect  and 
approve,  what  might  be  "a  cut  and  dried" 
list  of  two  hundred  or  three  hundred  names.' 
State  V.  Ncwhouse  [29  La.  Ann.  824]  supra. 
.  .  .  It  seems  clear,  therefore,  as  defendant 
was  indicted  by  a  grand  jury  composed  of 
persons  illegally  selected,  and  was  tried  and 
convicted  by  a  petit  jury,  similarly  composed, 
that  he  has  not  been  tried  and  convicted  ac- 
cording to  law,  and  that  his  cause  of  com- 
plaint is  not  an  'irregularity,'  such  as  is 
contemplated  by  section  15  of  Act  135  of 
1898,  but  is  jurisdictional,  and  affects  the 
legal  composition,  existence,  and  power  of  the 
tribunal  before  which  he  was  prosecuted.  It 
is  accordingly  ordered  that  the  conviction 
and  sentence  herein  be  set  aside,  and  that 
this  case  be  remanded,  to  be  proceeded  with 
according  to  law." 

In  Viers  v.  State,  10  Okla.  Crim.  28,  134 
Pae.  80,  it  appeared  that  the  grand  jury, 
which  indicted  the  defendant,  was  composed 
in  the  following  manner:  A  number  of  per- 
sons were  summoned  to  act  as  grand  jurors; 
their  names  were  placed  in  the  jury  box; 
as  the  names  were  drawn  and  called  several 
of  the  men  were  excused,  with  the  result  that 
the  number  of  men  selected  were  insufficient  to 
constitute  the  jury;  thereupon,  the  presiding 
judge  issued  an  order  to  the  sheriff  to  sum- 
mon more  men  out  of  whom  four  were  select- 
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ed  and  one,  who  happened  to  be  a  bystander, 
was  also  selected.  A  statute  of  Oklahoma,  in 
part,  read  as  follows:  "A  member  of  the 
grand  jury  may,  for  ill  health  of  himself  or 
immediate  family,  or  other  cause  rendering 
him  unable  to  serve,  be  discharged  before  the 
term  is  ended  or  the  labor  of  the  grand  jury 
completed;  or  if  the  judge  becomes  satisfied 
that  any  grand  juror  is  wilfully  refusing  to 
discharge  his  duty,  the  court  may  order  his 
discharge.  In  either  event,  or  in  case  of 
the  death  of  one  or  more  grand  jurors,  as 
many  names  as  the  court  may  order  shall  be 
drawn  from  the  jury  box  in  the  same  manner 
the  original  grand  jurors  were  drawn,  and 
from  the  names  so  drawn  there  shall  be  sum- 
moned as  many  grand  jurors  as  can  be  found 
and  are  able  to  attend  as  necessary,  and 
if  found  they  shall  be  summoned  in  the  order 
in  which  their  names  were  drawn'  from  the 
box.  If  the  number  be  not  thus  obtained 
there  shall  be  another  drawing  in  the  same 
manner.  When  a  sufficient  number  so  drawn 
appears  to  fill  the  panel,  the  grand  jury 
shall  in  open  court  be  reimpaneled,  but  sub- 
ject to  challenge  and  be  charged  and  sworn 
in  the  same  manner  as  when  the  grand  jury 
was  originally  impaneled."  It  was  held 
that  the  grand  jury  was  drawn  contrary  to 
the  statute,  which  was  mandatory,  and  that, 
therefore,  it  was  an  illegal  body.  The  court 
said:  "The  grand  jury  must  be  selected, 
drawn,  and  impaneled  as  provided  by  law. 
The  grand  jury  does  not  by  our  law  consist 
of  twelve  men  congregated  by  the  mere  order 
of  the  court.  It  consists  of  twelve  men  se- 
lected, drawn,  and  impaneled  according  to  the 
requirements  of  the  law,  and  if  the  law  is 
not  followed,  it  is  an  incompetent  grand  jury. 
Our  law  provides  that  anyone  indicted  by 
such  a  grand  jury  may  question  their  power 
by  a  motion  to  set  aside  the  indictment,  and 
he  cannot  be  required  to  answer  to  a  charge 
against  him  unless  it  has  been  preferred  ac- 
cording to  the  forms  of  law.  The  importance 
of  securing  fair-minded,  impartial,  intelligent 
men  for  grand  jurors,  who  without  bias  or 
prejudice  will  weigh  the  evidence,  and  be  gov- 
erned by  it  alone,  cannot  be  overestimated. 
To  secure  such  grand  jurors,  the  statute  re- 
quires the  names  of  qualified  taxpayers  to 
be  selected  in  due  proportion  from  all  parts 
of  the  county,  to  be  placed  in  the  jury  box. 
There  is  a  sound  reason  for  this.  The  petit 
jury  panel  cannot  very  well  be  packed  against 
a  defendant  on  trial,  the  defendant  by  his 
counsel  may  examine  a  petit  jury  panel  mi- 
nutely as  to  qualifications,  bias,  or  prejudice, 
and  may  challenge  for  cause,  and  in  addi- 
tion is  entitled  to  his  peremptory  challenges 
allowed  by  law,  bnt  in  the  case  of  a  grand 
jury  panel,  the  parties  to  be  investigated  by 
the  grand  jury  rarely  ever  know,  in  advance, 
of   their   investigation,   and  have   no   oppor- 
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tunity  to  examine  the  grand  jury  panel  as  to 
bias  or  prejudice,  or  to  challenge  for  cause 
or  peremptorily,  and  this  is  one  reason  why 
it  is  not  permitted,  under  the  law,  to  select 
members  of  the  grand  jury  from  the  body  of 
the  county,  under  an  open  venire." 

In  State  v.  Superior  Ct.  82  Wash.  284,  144 
Pac.  32,  wherein  the  facts  were  similar  to 
those  in  the  case  of  Viers  v.  State,  supra,  the 
court  said:     'That  it  was  the  policy  of  the 
legislature  to  preserve  the  right  to  have  an 
unbiased   and   unprejudiced  jury  and  grand 
jury,   and   that  no   suspicion   should  attach 
to  the  manner  of  its  selection  in  all  cases,  can- 
not be  questioned.     An  essential  element  in 
selecting   jurors   is   the   element  of   chance. 
The  English  speaking  people  have  found  no 
better  way  and  have  nuide  it  the  supreme 
test  of  sufficiency.     Selection  by  chance  has 
been  indorsed  by  this  eourt,  speaking  in  har- 
mony with  an  unbroken  current  of  authority. 
Mercereau  v.  Maughlin  Mill  Co.   53  Wash. 
475,  102  Pac.  232;  State  v.  Barnes,  54  Wash. 
493,  103  Pac.  792,  23  L.R.A.(N.S.)  932.     In 
the  Mercereau  case,  it  was  said:     *  While  the 
statute  is  not  clear  as  to  the  exact  method 
to  be  pursued,  its  purpose  is  to  provide  for 
chance  drawing  from  the  box.'    The  logic  of 
this  observation  is  that  the  court  should  not 
concern  itself  with  methods^  for  there  may  be 
many  methods  adopted  which  would  satisfy 
the  law,  but  that  it  should  insist  that  the  jur- 
ors or  grand  jurors  be  selected  by  chance. 
In  the  case  of  State  v.  Barnes,  the  court  quot- 
ed from  the  text  of  24  Cyc.  218,  wherein  the 
general  rule  is  laid  down  that  methods  may 
be   directory,  but   the   material   thing,   that 
the  jurors  should  not  be  the  product  of  arbi- 
trary selection  is  do  far  mandatory  as  to 
give  ground   for   challenge   if   it  is  not  ob- 
served.   When  the  statute  has  said,  and  this 
court  has  said,  that  a  petit  jury  must  be 
selected   by   chance   and   that  grand   jurors 
shall  be  drawn  as  'hereinbefore  provided/  it 
means  that  the  m^n  who  are  called  and  aworn 
to  serve  as  jurors  or  grand  jurors  shall  be 
selected,  whether  in  a  preliminary  way  or 
finally,  by  chance.     In  this  case,  the  judge 
directed    the    clerk    to    draw    seventy -eight 
names.     In  the  exercise  of  a  sound  discre- 
tion he  excused  a  certain  number.    Out  of  the 
remainder,  having  forty  names  before  him, 
the  judge  by  his  own  act  and  judgment,  made 
up  the  jury.    We  find  nothing  in  the  statutes 
or  in  any  authority  that  has  been  called  to 
our  attention  that  gives  a  jiulge  a  right  to 
draw  or  select  either  petit  or  grand  jurors. 
At  common  law,  jurors  were  selected  by  the 
sherilT,   or  by  the  coroner  or  by  an  elisor. 
The  judge  never  named  the  jurors.     .     .     . 
Granting,  for  the  sake  of  argument,  that  no 
real  injustice  has  been  done  in  this  particu- 
lar case,  and  that  a  fair  jury  was  selected, 
to  approve  the  method  adopted  by  the  court 
would  be  to  permit  a  judge,  if  he  so  willed. 


to  provide  a. grand  jury  of  his  own  choosing 
in  every  case  under  color  of  law.  He  might 
direct  the  drawing  of  every  man  on  the  jury 
lists  of  the  county,  and,  having  them  bo 
drawn,  direct  the  sheriff  to  summon  only  cer- 
tain favored  ones,  or  he  might  direct  the 
drawing  of  a  certain  number  and  then  proceed 
to  arbitrarily  select  the  men  he,  and  he  alone, 
wanted  to  serve.  No  cases  are  cited  to  sus- 
tain a  practice  so  fraught  with  possibilities. 
In  fact,  methods  which  have,  designedly  or 
otherwise,  circumvented  the  saving  element  of 
drawing  by  chance  have  been  condemned  by 
the  courts  and  by  public  opinion  whenever  and 
wherever  they  have  beoi  resorted  to." 

In  People  v.  Lensen  (Cal.)  167  Pac.  406, 
it  appeared  that,  c<mtrary  to  the  provisione 
of  a  statute,  the  grand  jury  which  indicted 
the  defendant  was  composed  of  both  men  and 
women.  It  was  held  that  the  grand  jury 
was  an  illegal  body» 

Under  JHrectory  Statute. 

A  statute  prescribing  mere  details  as  to 
the  manner  of  drawing  a  grand  jury  is 
deemed  to  be  directory  only  and  a  deviation 
from  its  terms  gives  rise  to  no  objection  to  an 
indictment  returned  by  the  grand  jury. 

United  States,— Hjde  v.  U.  S.  225  U.  S. 
347,  Ann.  Gas.  1914A  614,  32  8.  Ct.  793,  56 
U.  S.  (L.  ed.)  1114  (some  names  taken  from 
box  before  drawing) ;  May  v.  U.  S.  199  Fed. 
53,  117  C.  C.  A.  431  (names  attached  to  venire 
instead  of  being  inserted  therein) ;  U.  S. 
V.  Xexin,  199  Fed.  831  (additional  jurors  sum- 
moned without  drawing) ;  U.  S.  v.  Rocke- 
feller, 221  Fed.  462  (drawing  by  deputy  in- 
stead of  clerk).  See  also  supra,  the  subdivi- 
sion Under  Mandatory  Statute. 

Alabama. — Spelce  v.  State,  10  Ala.  App. 
196,  65  So.  199  (jury  drawn  less  than  twenty 
days  before  term);  Rector  v.  State,  11  Ala. 
App.  333,  66  So.  867  (deviation  from  provi- 
sion as  to  time  of  drawing).  See  also  supra, 
the  subdivision  Under  Mandatary  Statute 
and  infra,  the  subdivision  Effect  of  Curative 
Statutes^ 

District  of  Columbia. — ^Hyde  v.  U.  S.  35 
App.  Cas.  451,  affirmed  218  U.  S.  681,  31 
S.  Ct.  228;  54  U.  S.  (L.  ed.)  1207,  225  U,  S. 
347,  Ann.  Cas.  1914A  614,  32  S.  Ct.  793, 
56  U.  S.  (L.  ed.)  1114;  Fletcher  v.  U.  S.  42 
App.  Cas.  53  (drawing  by  deputy  instead  of 
clerk)  ;  Patten  v.  U.  S.  42  App.  Cas.  239 
(drawing  by  deputy  instead  of  clerk). 

/'^ioi-tcZa.— Young  v.  State,  63  Fla.  65,  58 
So.  188  (failure  to  sign  jury  list). 

iZaicati.— Territory  v.  Holt,  20  Hawaii  240 
(excusing  juror  and  drawing  substitute)  ; 
Territory  v.  Chung  Nung,  21  Hawaii  66  (ex- 
cusing juror  before  service  of  summons  on 
him). 

Illinois. — People  v.  McMahon,  244  111.  45, 
01  N.  £.  104   (omissions  in  record  of  super- 
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visors,  supplied  by  clerk's  certificate).  See 
also  supra,  the  subdivision  Under  Mandatory 
Statute. 

ioioa.— State  v.  Pell,  140  la.  666,  119  N. 
W.  154  (exclusion  of  qualified  persons  from 
jury  list);  State  v.  Clark,  141  la.  2#7,  119 
N.  W.  719  (seventy-three  instead  of  seventy- 
fiye  names  on  jury  list) ;  State  v.  Carter,  144 
la.  371,  121  N.  W.  801  (failure  to  certify 
separately  grand  and  petit  jury  lists) ;  State 
V.  Heft,  148  la.  617,  127  N.  W.  830  (calling 
oew  jury  instead  of  recalling  former  one) ; 
State  V.  Hasan,  149  la.  518,  128  N.  W.  960 
(formal  defects  in  procedure  of  supervisors 
making  up  list). 

Louisiana. — State  r.  Sturgeon,  127  La.  459, 
^3  So.  703  (selection  from  box  instead  of 
from  list  from  which  box  was  filled).  See 
also  supra,  the  subdivision  Under  Mandatory 
Statute, 

If arytend.— Hollars  ▼.  State,  126  Md.  367, 

93  Atl.  970  (name  misspelled  on  list  and 
some  jurors  oatder  age). 

Massachusetts, — ^Ck^m.  y.  Jordan,  207  Mass. 
259,  93  N.  £.  809  (failure  to  deliver  list  to 
town  clerk). 

Nebraska. — ^KrUuse  v.  State,  88  Neb.  473, 
Ann.  Cas.  1912B  736,  129  N.  W.  1020  (fail- 
ure to  enter  in  minutes  proceediiigs  for  draw- 
ing). See  also  supra,  the  iubdivision  Under 
Mandatory  Statute. 

^eto  Jersey. — State  v.  £gan,  82  N.  J.  L. 
317,  83  Atl.  235  (jury  summoned  by  elisor 
instead  of  coroner) ;.  Siate  v.  Zeller,  83  N.  J. 
li.  666,  85  Atl.  237»  L.B.A.1917C  217  (jury 
summoned  by  de  faolo  officer) ;  State  ▼.  Kel- 
ly, 84  N.  J.  L.  1,  86  N.  J.  I^  704,  87  Atl.  128, 

94  Atl.  1103  (jury  summoned  by  elisor  in- 
stead of  coroner) ;  State  ▼.  Toth,  86  N.  J.  L. 
247,  90  AtL  1125  (jury  summoned  by  de 
iacto  officer). 

Oklahoma. — Fegeler  ▼.  State,  9  Okla.  Crim. 
138,  130  Pac.  1164  (jury  list  recorded  by  depu- 
ty instead  of  clerk) .  See  also  supra,  the  sub- 
division Under  Mandatory  Statute  and  infra, 
the  subdivision  Effect  of  Curative  Statutes. 

South  DaJcota. — State  ▼.  Forgravee,  32  S. 
D.  21,  141  N.  W.  990  (drawing  before  filing  of 
order  therefor). 

Tgaww.— Garrett  ▼.  State,  66  Tex.  Crim. 
480,  146  S.  W.  930  (panel  filled  by  summon- 
ing one  juror  without  drawing). 

West  Vir^iHio.— State  v»  Hoke,  76  W.  Va. 
36,  84  S.  £.  1054  (failure  to  issue  venire). 
See  also  supra,  the  subdivision  Under  Manda- 
tary  Statute.    And  see  the  reported  case. 

Wisconsin.— See  State  v.  Williams,  136 
Wis,  1,  116  N.  W.  225.  20  L.R.A.(N.S,)  941 
(misnomer  of  juror  on  list). 

In  Com.  V.  Jordan,  207  Mass.  259,  93  N.  E. 
S09,  the  defendant  was  indicted  for  the  mur- 
der of  his  wife.  It  appeared  that  the  grand 
jury  which  found  the  indictment  was  irreg- 
ularly  selected,   in  that  a  list  of  the  men 
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called  to  act  as  jurors  was  not  filed  with  the 
town  clerk  or  with  the  clerk  of  the  superior 
court  of  the  county  from  which  the  jurors 
were  drawn.  It  was  held  that  the  statute 
requiring  the  filing  of  the  lists  was  directory 
merely  and  that  the  failure  to  observe  its 
requirements  was  not  fatal  to  the  indictment. 
The  court  said:  "Such  failure  did  not  and 
cbuld  not  affect  in  any  way  the  qualifications 
of  the  jurors,  or  the  preparation  of  the  lists, 
or  the  manner  of  drawing  jurors,  or  the  con- 
stitution of  the  jury  as  finally  determined, 
and  the  provisions  referred  to  must  therefore 
be  regarded  as  directory  and  not  inandatory; 
in  other  wordb  although  it  no  doubt  was  ex- 
pected that  the  scrutiny  to  which  the  lists 
would  be  thereby  subjected  would  aid  still 
further  in  the  elimination  of  objectionable 
persons  from  juries,  the  requirements  in  quea* 
tion  are  to  be  regarded  rather  as  incidental 
tlian  as  fundamental." 

In  State  v.  Heft,  148  la.  617,  127  N.  W. 
830,  the  court  sai^.:  ''It  has  long  been  the 
settled  law  of  this  state  that  a  substantial 
compliance  with  the  statute  in  the  selection, 
of  grand  jurors  is  sufficient,  and  that  a  slight 
deviation  from  statutory  methods  and  a  mere- 
ly technical  irregularity  will  not  invalidate 
an  indictment,  unless  it  may  reasonably  be 
ihf erred  from  the  circumstances  that  some 
prejudice  has  resulted  to  the  defendant." 

In  State  v.  (barter,  144  la.  371,  121  N.  W. 
801,  it  was  said :  "Secticm  337d,  Code  Supp. 
1907,  directs  that  the  board  of  supervisors 
shall  separately  certify  the  lists  for  grand 
and  petit  juries  and  for  talesmen.  This  was 
not  done.  The  tists  were  returned  to  the 
auditor,  and,  after  being  recorded  by  him, 
all  lists  were  certified  on  the  record  thus 
made.  This  was  a  substantial  compliance 
with  the  statute  and  was  sufiicient.  .  .  . 
An  irregularity  in  drawing  the  grand  jury 
will  not  invalidate  an  indietmetit,  unless  it 
appears  or  may  reasonably  be  inferred  from 
the  circumstances  that  some  prejudice  has 
resulted  from  such  irregularity." 

In  Hollars  v.  State,  125  Md.  367,  93  Atl. 
970,  it  appeared,  among  other  irregularitiesj 
that  some  of  the  grand  jurors  who  had  found 
the  indictment  against  the  defendant  did  not 
meet  the  requirements  of  the  law  as  to  age. 
It  was  held  that  their  selection -was  a  mere 
irregularity.  It  was  also  held  that  unless 
the  defendant  was  prejudiced  by  their  selec- 
tion contrary  to  the  statute,  its  provisions 
should  be  regarded  as  directory  rather  than 
mandatory.  The  court  after  reviewing  prior 
decisions  said:  "In  thi^  light  of  these  deci- 
sions, this  court  must  hold  that  the  statute, 
section  1  of  Article  51,  is  directory  merely, 
and  that  to  invalidate  an  indictment  upon  the 
ground  of  nonage  it  must  be  made  to  appear 
to  the  court  that  a  traverser  has  been  preju- 
diced by  reason  of  the  nonage  of  the  juror. 


1086 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


.  .  .  With  regard  to  all  these  cases  it  may 
well  be  said,  as  said  by  Judge  Pearce  in  State 
V.  McNay,  100  Md.  622:  *It  is  obvious  that 
general  expressions  upon  this  subject  taken 
from  any  particular  case,  must  be  considered 
with  reference  to  what  was  in  each  case  con- 
sidered and  decided.  Whether  a  particular 
provision  of  a  statute  is  to  be  held  manda- 
tory or  directory,  does  not  necessarily  depend 
merely  upon  the  language  in  which  it  is 
declared,  but  in  large  measure  upon  the 
character  and  purpose  of  the  provision  and 
the  legislative  intend  to  be  deduced  from  a 
proper  consideration  of  the  means  provided 
for  its  certain  operation  and  the  conse- 
quences which  would  follow  from  one  or  the 
other  construction.  Positive  commands  and 
positive  prohibitions  have  alike  been  held 
directory.' 


y  ft 


Effect  of  Curative  Statutes. 

In  some  jurisdictions  statutes  have  been 
enacted  limiting  the  right  to  attack  an  in- 
dictment for  irregularities  in  the  selection  of 
the  grand  jury. 

The  Alabama  statute  was  referred  to  in 
demons  v.  State,  1(17  Ala.  20,  52  So.  467,  as 
follows:  "It  is  well  recognized  in  this  court 
that  objection  to  the  formation  of  a  grand 
jury  may  be  allowed  in  two  classes  of  cases: 
( 1 )  When  not  drawn  in  the  presence  of  the 
officers  designated  by  law;  (2)  when  there 
is  some  order  of  the  court  or  action  of  the 
judge  appearing  of  record  relating  to  the 
organization  of  the  grand  jury,  which  is 
contrary  to  or  unauthorir^d  by  the  statute, 
notwithstanding  section  7572  of  the  Code. — 
Nordan  v.  State,  143  Ala.  22,  89  So.  406; 
Fryer  v.  State,  146  Ala.  7,  41  So.  172;  Bil- 
lingslea  v.  State,  68  Ala.  490;  Cross  v.  State* 
03  Ala.  40;  Scott  t.  State,  63  Ala.  59; 
O'Bymcs  v.  State,  61  Ala.  27-29;  Berry  v. 
State,  63  Ala.  126,  127;  Tucker  v.  State,  152 
Ala.  1,  44  So.  587,  588.  .  .  .  Section  7572 
of  the  Code  is  as  follows:  *No  objection  can 
be  taken  to  an  indictment,  by  plea  in  abate- 
ment, or  otherwise,  on  the  ground  that  any 
member  of  the  grand  jury  was  not  legally 
qualified,  or  that  the  grand  jurors  were  not 
legally  drawn  or  summoned,  or  on  any  other 
ground  going  to  the  formation  of  the  grand 
jury,  except  that  the  jurors  were  not  drawn 
in  the  presence  of  the  officers  designated  by 
law;  and  neither  this  objection  nor  any  other 
can  be  taken  to  the  formation  of  a  special 
grand  jury  summoned  by  the  direction  of  the 
court.' "  That  act  has  been  applied  in  a 
number  of  recent  cases  holding  that  mere 
irregularities  in  drawing  the  grand  jury  do 
not  vitiate  an  indictment.  Richter  v.  State, 
156  Ala.  127,  47  So.  163;  Gaston  v.  State, 
171  Ala.  2,  49  So.  696;  Watts  v.  State,  177 
Ala.   2,    59    So.    270    (special   grand   jury); 


Mizell  V.  State,  184  Ala.  16,  63  So.  1000; 
White  V.  State  (Ala.)  72  So.  771;  Odom  v. 
State,  1  Ala.  App.  68,  55  So.  546  (drawing 
by  court  instead  of  judge) ;  Crandall  v.  State, 
2  Ala.  App.  112,  66  So.  873;  Thornton  v 
State,  4  Ala.  App.  205,  69  So.  234.  But  in 
Patterson  v.  State,  171  Ala.  2,  64  So.  696, 
the  court  said:  "We  are  inclined  to  agree 
with  counsel  for  appellant  that,  if  the  grand 
jury  was  organized  with  a  less  numljer  of 
persons  than  is  required  to  constitute  a  legal 
grand  jury,  the  action  would  not  be  saved 
by  the  curative  influence  of  sections  23  and 
29."  See  also  the  Alabama  cases  cited  in  the 
preceding  subdivisions  of  this  note. 

The  Arkwiaa9  statute  (Kirby's  Digest, 
§  2245)  provides  that  no  indictment  shall  be 
void  or  voidable  because  any  of  the  grand 
jury  fail  to  possess  any  of  the  qualiflcations 
required  by  law.  See  Tillman  v.  State,  121 
Ark.  322,  a  case  involving  the  exclusion  of 
negroes  from  the  grand  jury. 

The  Oklahoma  statute  (Snyders  Comp. 
Laws  1909,  §  3995)  provides  as  follows:  "A 
substantial  compliance  with  the  provisions  of 
this  act  shall  be  sufficient  to  prevent  the 
quashing  or  setting  aside  of  any  indietinenf 
of  a  grand  jury  chosen  hereunder,  unless  the 
irregularity  in  drawing,  summoning  or  im- 
paneling the  grand  jury  resulted  in  depriving 
a  defendant  of  some  substantial  right,  but 
such  irregularity  must  be  specifically  present- 
ed to  the  court  cm  or  before  the  cause  i» 
first  set  for  trial.  A  substantial  eofmpliance 
with  the  provisions  of  this  act  shall  be  9uf1i- 
cient  to  prevent  the  setting  aside  of  any 
verdict  rendered  by  a  jitry  chosen  hereunder, 
imless  the  irregularity  in  drawing,  and  sum- 
moning or  impaneling  the  same,  resulted  in 
depriving  a  party  litigant  of  some  substan- 
tial right;  provided,  however,  that  such  ir- 
regularity must  be  speciflcally  presented  to 
the  court  at,  or  before,  the  time  the  jury 
is  sworn  to  try  the  cause."  In  Hopkins  v. 
State,  4  Okla.  Grim.  194,  108  Pac.  420,  it 
was  said:  "The  mere  fact  that  the  jury  com- 
missioners delivered  to  the  clerk  of  the  dis- 
trict court  the  list  of  jurors  selected  for  tli& 
county  court  did  not  prejudice  the  defendant 
in  this  case.  There  is  no  contention  here  that 
he  was  in  fact  prejudiced  or  deprived  of  a 
substantial  right.  The  appointment  of  the 
jury  commissioners  and  the  selection  of  the 
names  to  compose  the  jury  for  the  diiiitrict 
and  for  the  county  court  was  in  all  thingfi 
regular.  This  was  a  substantial  compliance 
with  the  provisions  of  the  act,  and  in  the 
very  language  of  the  act  is  sufficient  to  pre- 
vent the  quashing  or  setting  aside  of  the 
indictment."  See  also  the  preceding  subdivi- 
sions of  this  note  for  Oklahoma  cases  de* 
cited  without  direct  reference  to  the  statute. 

In  Tennessee  the  statute  providing  for  the 
drawing  of  grand  juricm  contains  the  follow- 
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ing  provision:  "In  the  absence  of  fraud, 
no  irregularity  with  respect  to  the  provisions 
of  this  act  shall  affect  the  validity  of  any 
action  of  a  grand  jury."  In  Balden  v.  State, 
122  Tenn.  704,  127  S.  VV.  134,  it  was  held 
under  that  act  that  a  failure  of  the  judge 
to  compare  the  list  contained  in  the  jury 
commissioner's  report  with  the  slips  from 
which  the  drawing  was  to  be  made  did  noi; 
invalidate  the  action  of  a  grand  jury  drawn 
from  the  slips  in  the  absence  of  a  showing 
that  the  list  and  the  slips  did  not  correspond. 


UCHTEKSTEIK  ET  AX. 

V, 

lu  FISH  FURNITITRE   COMPANT. 


Illinois  Supreme  Court — February  16,  3,916. 


272  III.    191;    111    N.   E.    729, 


Fire  Escapes  —  Validity  of  Statute  Re- 
quirine. 

Factory  AH;  (Hurd's  Rev.  St.  1913,  c.  48, 
§  102),  §  14,  requiring  sufficient  and  reason- 
able lire  escapes  to  be  furnished  in  factories, 
mercantile  establishments,  etc.,  is  valid. 

[See  generally,  0  Ann.  Cas.  1166;  Ann.  Cas. 
1913E  777;  Ann.  Cae.  1916E  629.] 

Pleading  ^  Rnlin^;  on  Demnrrer  ^  Ae- 
tion  Equivalent  to  Ruling. 

Four  ye.'xrs  after  the  death  of  plaintiflf's 
intestate  additional  counts  were  filed  to  which 
defendant  pleaded  Ihnitations.  To  this  plea 
plaintiffs  demurred,  but  the  record  did  not 
disclose  any  ruling  on  the  demurrer.  It  is 
held  that  where  the  original  declaration  wau 
entirely  eliminated  and  the  court  proceeded 
with  the  trial  sustaining  the  cause  of  action 
on  the  additional  counts,  no  complaint  that 
the  ruling  on  the  demurrer  was  not  had  could 
be  sustained,  the  action  of  the  court  being 
equivalent  to  a  ruling  on  the  demurrer. 

Umitation  of  Actions  —  Interruption 
by  Action  — >  Amendment  of  Pleading. 

In  an  action  for  the  death  of  an  employee 
incinerated  when  defendant's  premises  burned, 
a  count  in  the  original  declaration  averred 
that  defendant  negligently  obstructed  the 
passageway  to  the  only  fire  escape.  Other 
allegations  were  made  in  combination  with 
such  averments.  It  is  held  that  the  count 
defectively  stated  a  cause  of  action  under  the 
Factory  Act,  §  14,  requiring  adequate  fire 
escapes  to  be  furnished  in  mills,  mercantile 
establishments,  etc.,  and  so  an  additional 
count,  correctly  stating  a  cause  of  action 
under  the  act,  was  not  subject  to  plea  of 
limitation. 

Argument  of  Counsel  —  Sufficiency  of 
Evidence  to  Warrant* 

In  an  action  for  the  death  of  plaintiff's 
intestate,  who  was  burned  in  a  fire  in  defend- 


ant's establishment,  where  the  negligence  re- 
lied on  was  defendant's  failure  to  furnish 
adequate  fire  escapes  and  permitting  the  only 
fire  escape  to  be  obstructed,  evidence  that 
other  employees  jumped  from  windows  to 
buildings  below,  after  they  had  made  an 
effort  to  reach  the  fire  escape,  having  been 
received  without  objection,  aigumeut  that 
the  escape  was  obstructed,  baaed  on  siicli 
evidence,  is  permissible. 

Instructions  *-  Requesting  ExcessiTe 
Ifun&ber. 

Where  the  parties  request  over  100  instrue- 
tiona,  most  of  which  are  either  not  the  law 
or  are  not  applicable  or  merely  repetitions, 
such  conduct  is  an  abuse  of  the  privilege  of 
requesting  instructions. 

[See  note  at  end  of  this  case.] 

Fire  Escapes  —  Safficieouiy. 

Though  Factory  Act,  §  14,  required  the 
equipping  of  factories  and  mercantile  estab- 
lishments with  sufficient  and  reasonable  fire 
escapes,  the  fact  that  a  fire  escape  was  built 
pursuant  to  tlie  statute  does  not  show  that 
it  was  adequate;  the  statute  not  prescribing 
any  standard  for  fire  escapes. 

Instructions  —  Necessity  of  Giving  — 
Cautionary  Instruction  as  to  Matter 
Strickon  Oi|t. 

Where  all  reference  to  city  or4inance8  in 
an  action  for  the  deatli  of  an  employee, 
which  was  based  on  defendant's  failure,  to 
furnish  fire  escapes  as  required  by  statute, 
was  stricken,  the  jury  need  not  be  informed 
that  they  cannot  find  defendant  guilty  for 
violating  ordinances! 

Fire  Escapes  —  Failure  to  Flimisli  i^ 
Action  for  Deatli  —  Instructions. 

In  an  action  for  the  death  of  an  employee 
based  on  defendant's  violation  of  Factory  Act, 
§  14j  requiring  the  furnishing  of  suflicient 
and  adequate  fire  escapes  in  factories,  mer- 
cantile establisliments,  etc.,  an  instruction 
that  there  wiis  a  statute  making  it  the  duty 
of  every  person  employing  servants  in  a  fac- 
tory or  mercantile  establishment  to  exercise 
reasonable  care  in  furnishing  to  such  serv- 
ients Bufticient  and  reasonable  means  of  es- 
cape in  case  of  fire,  and  to  excrci.se  reason- 
able care  in  keeping  the  means  of  escape 
free  from  obstruction,  is  not  erroneous;  the 
master  in  such  case  being  liable  if  the  fire 
escapes  were  insufficient  or  if  they  were  ob- 
structed. 

Courts  —  Stare  Decisis  — •  Scope  of  Rttl* 
ing. 

As  an  appellate  court  does  not  look  for 
objections,  a  ruling  that  an  instruction  was 
not  subject  to  a  particular  objection  is  not 
an  approval  of  the  instruction  which  will 
prevent  consideration  of  a  different  objection 
in  a  future  case. 

Deatli  by  Wrongful  Act  —  Damages  — 
Instructions. 

In  an  action  for  the  death  of  a  minor,  an 
instruction  that  in  asi^essing  damages  the 
jury  were  not  confined  to  the  pecuniary  value 
of  the  services  of  the  minor  to  the  next  of 
kin  until  she  had  reached  majority,  but  might 
consider  the  pecuniary  benefit  which  the  next 
of  kin  might  have  received  from  the  minor 
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had  she  not  been  killed  at  any  age,  while  not 
proper  as  a  rule  for  measuring  damages,  is 
not  erroneous,  because  it  merely  informed 
the  jury  they  were  not  merely  confined  to 
the  pecuniary  value  of  the  minor's  services 
until  she  reached  majority. 

Instructions  «-  Form  —  In  Iiangnas^  of 
Statute  Sned  On* 

In  an  action  based  on  statute,  an  instruc- 
tion, following  the  language  of  the  statute, 
is  not  erroneous  because  it  did  not  define  all 
of  the  ordinary  terms,  no  request  for  a  proper 
instruction  being  made. 

Tire  Escapes  -^  Bnty  to  Fnmisli  —  fluli* 
fltitntes. 

Neither  elevator  shafts  nor  inside  stair- 
ways, both  of  which  serve  as  means  of  spread- 
ing fire,  can  be  considered  as  fire  escapes 
within  Factory  Act,  §  14,  requiring  faotories, 
etc.,  to  be  equipped  with  fire  escapes. 

Notice  from  Factory  Inspector. 

A  master  is  bound  to  furnish  fire  escapes 
under  Factory  Act,  §  14,  requiring  factories 
and  mercantile  establishments  to  be  equipped 
with  fire  escapes,  though  no  notice  to  fur- 
nish same  has  been  given  by  a  factory  in* 
«pector. 

Error  to  Superior  Cfourt,  Cook  oonnty: 
Manqan,  Judge.  * 

Action  by  Sophie  Lichtenstein  et  al.,  plain- 
tiffs, against  L.  Fish  Furniture  Company, 
defendant.  Judji^nent  for  plaintiffs.  De- 
fendant brings  error.  The  facts  are  stated 
in  the  Dpinion*    Affibubd, 

MoBicen,  Weissenbach  d  ShrimsJci  for 
plaintiff  in  error. 

David  K.  Tone  for  defendants  in  error. 

[193]  Cabtwbight,  J. — Sophie  Lichtenstein 
and  Thomas  F.  Hunt,  administrators  of  the 
estate  of  Ethel  Lichtenstein,  recovered  a  judg- 
ment in  the  superior  court  of  Cook  county 
against  the  L.  Fish  Furniture  Company  for 
damages  by  the  death  of  said  Ethel  Lichten- 
stein, an  employee  of  defendant,  charged  to 
have  been  caused  by  the  failure  of  the  de- 
fendant to  comply  with  the  provisions  of  sec- 
tion 14  of  the  act  entitled  "An  act  to  provide 
for  the  health,  safety  and  comfort  of  em- 
ployees in  factories,  mercantile  establish- 
ments, mills  and  workshops  in  this  State, 
and  to  provide  for  the  enforcement  thereof." 
(Laws  of  1909,  p.  202.)  A  writ  of  error  was 
sued  out  of  this  court  to  bring  the  record 
here  for  review  on  the  ground  that  section 
14  violates  constitutional  rights. 

The  validity  of  section  14  is  questioned  by 
the  same  assignments  of  eri-or  and  arguments 
as  were  assigned  and  argued  in  the  case  of 
Greene  v.  L.  Fish  Furniture  Co.  272  111. 
p.  148,  111  N.  E.  726,  in  which,  for  reasons 
satisfactory  to  the  court,  the  section  has  been 
held  valid  and  free  from  constitutional  objec- 


tion. In  that  case  William  S.  Greene,  who 
lost  his  life  in  the  fire  whfeh  occurred  in  the 
building  occupied  by  the  plaintiff  in  error, 
was  a  ehecking  clerk  employed  in  the  office 
[194]  of  the  company  on  the  sixth  floor  and 
Ethel  Lichtenstein  was  a  stenographer  em- 
ployed in  the  same  office.  She  was  burned 
to  death  at  the  same  time  and  under  exactly 
the  same  circumstances  as  Greene  and  other 
employees  in  the  office,  whose  bodies  were 
found  together  on  the  floor  of  the  office  near 
the  front  windows  of  the  building.  The 
facts  stated  in  that  case  were  proved  at  the 
*trial  of  this  case,  and  being  the  same,  neither 
time  nor  space  will  be  taken  to  re-state  them. 
Tlie  death  of  Ethel  Lichtenstein  occurred 
on  March  25,  1910,  and  the  recovery  was  had 
upon  two  counts  filed  on  May  20, 1914,  charg- 
ing a  violation  of  section  14.  To  these  counts 
the  defendant  filed  a  plea  of  the  Statute  of 
Limitations,  and  the  plaintiffs  demurred  to 
the  plea.  The  demurrer  was  never  disposed 
of  and  no  order  of  the  court  concerning  it 
was  made,  but  the  twentieth  assignment  of 
error  is  that  the  edurt  erred  in  sustaining 
the  demurrer  to  the  plea  of  the  Statute  of 
Limitations.  Inconsistently  with  that  as- 
signment counsel  state  in  the  points  relied 
upon  for  reversal  that  the  demurrer  having 
never  been  disposed  of  and  the  plaintiffs  hav- 
ing by  the  demurrer  admitted  the  fact  al- 
leged in  the  plea,  it  was  admitted  that  the 
cause  of  action  alleged  in  the  counts  was 
barred  by  the  statute.  That  conclusion  does 
Hot  follow.  The  trial  had  been  entered  upon 
and  continued  to  a  conclusion.  The  plea  of 
the  Statute  of  Limitations  was  to  be  tried 
by  the  court  by  the  record  to  determine 
whether  the  cause  of  action  stated  in  the 
additional  counts  was  a  new  cause  of  action. 
If  the  court  found  that  a  new  cause  of  action 
had  been  stated  that  would  have  ended  the 
case,  and  if  the  defendant  wanted  the  benefit 
of  its  plea  it  should  have  had  a  judgment  on 
it.  The  original  declaration,  consisting  of 
five  counts,  was  not  before  the  jury.  The 
first  four  were  eliminated  at  the  close  of  the 
plaintiffs'  case  by  instructions  to  disr^ard 
them,  and  the  fifth  was  amended  and  a  de- 
murrer sustained  to  that  count,  so  that  the 
additional  counts  were  the  only  [195]  ones 
left  in  the  record.  The  action  of  the  court 
in  proceeding  with  the  trial  and  sustaining 
the  cause  of  a(!tlon  was  equivalent  to  a  ruling 
on  the  demurrer,  and  the  twentieth  assign- 
ment of  error  cannot  be  sustained  for  the 
reason  that  the  additional  counts  were  not 
subject  to  the  plea.  The  fifth  county  among 
other  averments  of  fact,  alleged  that  the  fire 
escape  on  the  sixth  floor  of  the  building,  at 
the  west  end  of  the  same,  was  the  only  fire 
escape  provided  by  the  defendant  in  the  build- 
ing and  that  the  defendant  negligently  ob- 
structed the  passageway  ot  approach  to  the 
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fire  escape.  These  allegations  stated*  duties 
imposed  by  section  14,  and  the  most  that 
can  be  said  against  the  count  is  that  it  was 
a  defective  statement  of  a  cause  of  •  action 
under  the  section.  The  fact  that  the  allega- 
tions* were  made  in  combination  with  other 
averments  showing  negligence  of  the  defend- 
ant does  not  affect  the  question  whether  the 
additional  count  stated  a  cause  of  action  not 
before  stated. 

It  is  contended  that  the  court  improperly 
permitted  counsel  for  plaintiffs  to  show  that 
the  deceased  was  careful  in  her  movements, 
and  an  examination  of  a  witness  of  the  habits 
of  Greene  is  copied  in  the  argument.  There 
is  nothing  on  the  page  of  the  abstract  re* 
ferred  to  in  the  argument  about  any  exami- 
nation concerning  the  habits  of  Ethel  Lichten- 
fitein  or  anyone  else,  and  it  is  apparent  that 
the  argument  relates  to  another  case, — proba- 
bly the  one  above  referred  to,  which  seems 
to  have  been  confused  with  this  one  in  the 
statement  of  the  amount  of  the  verdict  and 
otherwise. 

It  is  urged  that  the  attorney  for  the  plain- 
tiffs made  an  improper  argument  to  the  jury 
on  the  question  whether  the  approaches  to 
the  fire  escape  were  blocked.  Proof  was 
made,  without  objection,  as  to  the  number 
of  employees  in  the  office  and  how  many 
escaped  and  how  many  perished  and  what 
desperate  efforts  they  made  in  seeking  to 
escape.  After  they  vainly  sought  an  avenue 
of  escape  one  of  the  men  jumped  out  of  a 
window  on  the  north  side  and  alighted  on  a 
skylight  of  an  adjoining  building  two  stories 
below  [196]  and  escaped  while  the  others 
lost  their  lives.  These  facts  tended  to  sup- 
port the  claim  that  the  aisles  were  piled  with 
mattresses,  furniture  and  other  obstructions 
preventing  access  to  the  fire  escape,  and  the 
argument  was  proper. 

Errors  are  assigned  and  argued  respecting 
the  giving  of  instructions.  The  ultimate 
questions  of  fact  submitted  to  the  jury  were 
whether  the  defendant  had  failed  to  comply 
with  the  provisions  of  section  14;  if  so, 
whether  such  failure  was  the  proximate  cause 
of  the  death  of  Ethel  Lichtenstein ;  and  if 
those  facts  were  found  in  favor  of  the  plain- 
tiffs; what  was  the  amount  of  damage. 
Counsel  presented  to  the  court  107  instruc- 
tions to  enlighten  the  jury  as  to  the  law  to 
be  applied  to  the  facts,  the  plaintiffs  offering 
58  and  the  defendant  49.  This  was  a  gross 
abuse  of  the  privilege  of  tendering  instruc- 
tions to  advise  the  jury  as  to  the  law  and 
the  right  of  recovery  under  it.  Seventy-four 
of  these  instructions  were  either  not  the  law 
or  not  applicable  to  the  case  or  repetitions, 
and  after  examination  by  the  court  they  were 
refused.  The  court  gave  the  remaining  33, 
of  which  the  plaintiffs  had  tendered  13  and 

the  defendant  20.     They  covered  every  con- 
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ceivable  aspect  of  the  case,  with  the  addition 
of  all  the  cautionary  instructions  proper  to 
be  given  in  any  case.  There  was  no  propo- 
sition of  law  presented  on  the  part  of  the 
defendant  to  which  it  was  entitled  which  was 
refused. 

It  is  urged  that  instructions  3  and  7  should 
have  been  given.  No.  3  stated  that  if  the 
fire  escape  in  the  rear  of  the  building  was 
constructed  pursuant  to  the  provisions  of  the 
statute  and  was  free  from  obstructions  it 
constituted  one  reasonable  and  sufficient 
means  of  escape  in  case  of  fire;  and  the  sev- 
enth, invading  the  province  of  the  jury,  stated 
that  the  fire  escape  was  constructed  pursuant 
to  the  statute  and  constituted  one  reasonablv 
sufficient  means  of  escape.  The  only  condi- 
tion stated  in  either  was  that  the  fire  escape 
was  built  pursuant  to  the  provisions  of  the 
statute,  which  would  be  understood  to  mean 
in  consequence  [197]  of  the  statute,  regard- 
less of  how  it  was  constructed.  The  statute 
prescribes  no  method  of  construction,  and  it 
does  not  follow  that  because  a  fire  escape  is 
constructed  pursuant  to  it  that  it  is  reason- 
able and  sufficient  as  a  means  of  escape. 

It  is  also  urged  that  the  court  erred  in 
refusing  the  defendant's  offered  instruction 
No.  12,  that  the  jury  could  not  find  the  de- 
fendant guilty  for  violating  a  city  ordinance. 
The  matter  of  ordinances  had  been  stricken 
out  in  the  dismissed  counts  and  the  court 
instructed  the  jury  accordingly.  It  was  not 
necessary  to  again  inform  them  that  they 
could  not  find  the  defendant  guilty  for  vio- 
lating ordinances. 

Concerning  the  instructions  given  at  the 
request  of  the  plaintiffs,  it  is  contended  that 
the  court  erred  in  giving  instruction  No.  46, 
as  follows: 

'*You  are  instructed  that  there  was  a  stat* 
ute  in  force  in  the  State  of  Illinois  at  the 
time  of  the  fire  in  question  making  it  the 
duty  of  every  person  or  corporation  that  em- 
ployed servants  in  a  factory  or  a  mercantile 
establishment  to  exercise  reasonable  care  in 
furnishing  to  said  servants  employed  in  said 
factory  or  mercantile  establishment  sufficient 
and  reasonable  means  of  escape  in  case  of 
fire  by  more  than  one  means  of  egress,  and 
also  to  exercise  reasonable  care  in  keeping 
the  means  of  escape  furnished  to  such  serv- 
ants in  case  of  fire  free  of  obstruction." 

There  is  a  refinement  of  argument  concern- 
ing this  instruction  which  we  find  it  quite 
difficult  to  follow.  Counsel  say  that  it  was 
cunningly  drawn  and  does  not  truly  state 
the  statute;  that  by  requiring  the  defendant 
to  "exercise  reasonable  care  in  keeping  the 
means  of  escape  furnished  to  such  servants 
in  case  of  fire  free  from  obstruction"  it  tells 
the  jury  that  they  can  find  the  defendant 
guilty  for  obstructing  the  means  of  escape, 
while  the  statute,  in  using  the  words  "such 
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respondents'  counsel,  the  court  was  confront- 
ed with  the  task  of  segregating  from  all  these 
a  stat-emcnt  of  what  he  believed  to  be  the 
law  of  the  case.  We  would  suggest  that  it 
is  the  province  of  counsel,  when  submitting 
requests  for  instructions,  to  assist  the  court 
in  simplifying  them  by  making  the  requests 
as  brief  and  direct  as  a  clear  and  concise 
statement  of  the  law  will  permit." 

But  if  it  appears  that  the  verdict  was 
clearly  the  result  of  giving  an  improper  num- 
ber of  instructions,  that  fact  will  be  a  cause 
for  reversal.  Grudzinski  v.  Chicago  City  R. 
Co.  165  111.  App.  152.  And  it  has  been  held 
that  the  giving  of  an  imreasonable  number 
of  instructions  was  in  itself  reversible  error. 
Sidway  v.  Missouri  Land,  etc.  Co.  163  Mo. 
342,  63  S.  W.  705,  wherein  it  was  said; 
"Next  for  consideration  are  the  instructions, 
respecting  which  we  say  that  nine  and  one- 
half  printed  pages  of  instructions,  are  too 
much  for  an  average  jury  to  digest  and 
understand.  The  onlv  effect  of  such  a  mul- 
tiplicity  of  instructions  would  be  not  to  in- 
struct the  jury,  but  to  confuse  and  mislead 
them;  make  their  verdict  mere  guesswork. 
The  changes  rung  on  all  the  phases  of  this 
case,  and  some  not  of  this  case,  by  this  vast 
array  of  instructions,  remind  one  of  what 
Judge  Scott  used  to  say  was  'like  the  mul- 
tiplication table  set  to  music'  We  have 
remonstrated  with  the  trial  courts  for  years 
about  the  great  impropriety  and  frequent 
injustice  resulting  from  writing  or  giving 
instructions  by  the  acre,  but  without  avail, 
and  so  resort  must  be  had  to  more  drastic 
measures.  We  therefore  hold  that  the  great 
number  of  instructions  given  in  this  instance, 
of  itself,  warrants  a  reversal  of  the  judg- 
ment." 

Refusal  Where  Excessive. 

Wliere  the  instructions  offered  are  so  nu- 
merous and  involved  as  to  lead  necessarily  to 
confusion  the  court  may  modify  them  or  re- 
ject them  totally  or  in  part  and  instruct  the 
jury  in  its  own  language,  and  no  error  can 
be  predicated  on  that  action  where  the  in- 
structions actually  given  properly  embody 
the  law  as  applicable  to  the  facts  of  the  case. 
Andrews  v.  Kunyon,  65  Cal.  629,  4  Pac.  669 ; 
Canon  v.  Grigsby,  116  111.  151,  5  N.  E.  362, 
56  Am.  Rep.  769;  Salem  v.  Webster,  192  111. 
369,  61  N.  E.  323;  Chicago  Athletic  Assoc. 
V.  Eddy  Electric  Mfg.  Co.  77  111.  App.  204; 
McCaleb  v.  Smith,  22  la.  242;  Lowry  v. 
Beckner,  5  B.  Mon.  (Ky.)  41;  The  Blue  Wing 
V.  Buckner,  12  B.  Mon.  (Ky.)  246;  State  v. 
Ott,  49  Mo.  326;  Crawshaw  v.  Sumner,  56 
Mo.  517;  Desberger  v.  Harrington,  28  Mo. 
App.  032;  Hannibal  v.  Richards,  35  Mo.  App. 
15;  Kinney  v.  Springfield,  35  Mo.  App.  97; 
McAllister  v.  Barnes,  35  Mo.  App.  668;  Nor- 


ton v.  St.  Louis,  etc.  R.  Co.  40  Mo.  App.  642; 
Flynn  v.  St.  Louis,  etc.  R.  Co.  43  Mo.  App. 
42*4;  Barrie  v.  St.  Louis  Transit  Co.  119  Mo. 
App.  38,  96  S.  W.  233;  Marques  v.  Koch, 
376  Mo.  App.  143,  161  S.  W.  648;  Cutts  v 
Davison  (Mo.)  184  S.  W.  921;  Friend  v. 
Jones  (Mo.)  185  S.  W.  1169. 

In  Lowry  v.  Beckner,  5  B.  Mon.  (Ky.)  41, 
the  rule  was  stated  as  follows:  "The  court 
had  the  unquestionable  right  to  refuse  all  the 
instructions  asked  on  both  sides,  and  give 
such  prepared  by  himself,  as  might  be  illus- 
trative of  the  principles  of  law  involved  in 
the  controversy,  in  any  aspect  of  the  proof. 
And  it  would  be  right  and  proper  for  him 
to  do  so  wherever  numerous  and  complicated 
instructions  are  asked,  calculated  to  embar- 
rass and  mislead  rather  than  to  enlighten  the 
jury.  But  whenever  this  course  is  taken, 
the  court  should  be  careful  to  embrace  in  his 
instructions  all  the  principles  of  law  em- 
braced in  the  instructions  asked  on  botli  sides 
which  should  be  given." 

In  Chicago  Athletic  Assoc,  v.  Eddy  Electric 
Mfg.  Co.  77  lU.  App.  204,  it  was  said: 
"Tliere  were  eighty- four  instructions  ten- 
dered by  appellant.  This  was  an  unfair  and 
improper  burden  cast  upon  the  trial  court. 
That  court  would  have  been  fully  justified  in 
refusing  them  all  without  examination  upon 
the  ground  of  the  unreasonable  number,  and 
upon  preparing  and  giving,  of  its  own  motion, 
in  lieu  thereof,  an  instruction  covering  the 
theory  of  defense." 

In  State  v.  Ott,  49  Mo.  326,  the  court  said: 
"Where  counsel  insist  upon  offering  such  a 
multitude  of  verbose  instructions,  the  ob- 
vious tendency  of  which  is  to  confuse  the 
jury  rather  than  enlighten  or  guide  them, 
it  would  conduce  to  the  administration  of 
.  justice  for  the  courts  to  refuse  them  alto- 
gether, and  to  give  of  their  own  motion  a  few 
clear,  precise  and  intelligent  instructions  cov- 
ering the  law  in  the  case."  In  Crawshaw  v. 
Sunmer,  56  Mo.  517,  wherein  it  appeared  that 
five  instructions  were  given  by  the  court  and 
twenty-five  offered  by  counsel  were  refused, 
it  was  said:  "The  plaintiffs  asked  twenty- 
five  instructions,  which  were  refused.  We 
think  it  unnecessary  to  transcribe  them,  as 
the  number  of  them  alone  is  sufiicient  to  jus- 
tify a  court  in  refusing  them.  Such  a  mul- 
tiplicity of  instructions  would  only  tend  to 
confuse  the  jury.  The  points  of  law  in  the 
case  were  few,  indeed  substantially  only  two 
— and  twentv-five  instructions  could  onlv  be 
comments  on  particular  parts  of  the  testi- 
mony or  repetitions  of  a  principle  of  law, 
neither  of  which  is  it  the  duty  of  a  court 
to  give  if  the  instructions  given  cover  the 
whole  ground  of  dispute." 

So  in  Marques  v.  Koch,  176  Mo.  App.  143, 
101  S.  W.  648,  it  was  said:  'The  defend- 
ants  complain  of  the  refusal  of  the  court  to 
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give  seven  instructions  requested  by  them, 
but  as  the  court  did  give  ten  instructions  in 
their  behalf,  we  are  of  the  opinion  that  they 
are  not  entitled  to  further  consideration  on 
the  subject  of  instructions  if  they  were  not 
able  to  incorporate  in  that  number  of  in- 
structions given  the  various  matters  they  de- 
sired to  have  called  to  the  special  attention 
of  the  jury." 

Nor  does  the  fact  that  the  instructions 
offered  are  correct  in  law  and  applicable  to 
the  facts  alter  the  rule.  Flynn  v.  St.  Louis, 
etc.  R.  Co.  43  Mo.  App.  424;  Boan  v.  St. 
Louis,  etc.  R.  Co.  43  Mo.  App.  450.  In  the 
<:ase  last  cited  it  was  said  that  where  the 
jury  are  adequately  and  properly  instructed 
by  the  court  no  error  is  committed  in  refus- 
ing any  member  of  instructions,  however  well 
drawn. 

But  it  has  been  held  that  the  court  cannot 
refuse  to  examine  the  instructions  offered, 
however  numerous  they  may  be.  McCaleb  v. 
Smith,  22  la.  242,  wherein  it  was  said:  "It 
is  an  evil,  and  perhaps  a  growing  one,  with 
the  profession  of  this  state,  that  they  often 
ask  Instructions  unnecessarily  lengthy  and 
numerous.  The  counsel  for  the  defense  in 
this  case  have  not  avoided  this  evil,  although 
it  is  too  true  that  they  have  fallen  far  short 
of  the  limit  frequently  reached  by  their 
brethren,  in  records  brought  under  our  ex- 
amination. But  the  remedy  for  this  evil  is 
ior  the  several  district  judges  to  take  the 
"lengthy  and  numerous  instructions'  asked  by 
counsel,  and  embody  the  law  contained  in 
them  and  applicable  to  the  case,  in  a  concise, 
perspicuous  charge.  The  practice  of  refus- 
ing to  give  instructions,  or  even  to  read  them 
because  they  were  'unnecessarily  lengthy  and 
numerous,'  would  be  a  most  dangerous  one, 
and  ought  not  to  receive  the  sanction  of  an 
appellate  tribunal." 

Limiting  Number. 

While  it  is  genernlly  held  that  a  court  may 
refuse  an  unreasonable  number  of  instruc- 
tions, to  lay  down  an  arbitrary  rule  limiting 
the  instructions  which  counsel  may  offer  to 
any  fixed  nunaber  is  improper,  though  not 
reversible  error  unless  the  jury  are  not  fully 
and  properly  instructed  in  those  actually 
^iven.  Chicago  City  R.  Co.  v.  Sandusky,  198 
111.  400,  64  N.  E.  990,  affirming  99  111.  App. 
164;  Chicago  City  R.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  294,  rehea/iing  denied  208 
111.  281,  70  N.  E.  477,  reversing  108  111.  App. 
385;  Chicago  Union  Traction  Co.  v.  Han- 
thorn,  211  111.  367,  71  N.  E.  1022;  Crane 
Co.  V.  Hogan,  228  III.  338,  81  N.  E.  1032; 
■Chicago  Union  Traction  Co.  v.  Mommsen, 
107  111.  App.  353;  Cobb  Chocolate  Co.  v. 
Knudson,  107  111.  App.  668,  affirmed  207  111. 
452,  69  N.  E.  816;  Chicago  Union  Traction 


Co.  V.  Ludlow,  108  111.  App.  357;  The  Fair 
V.  Hoffman,  110  111.  App;  600,  affirmed  209 
111.  330,  70  N.  £.  622.  Compare  Chicago, 
etc.  R.  Co.  V.  Kelly,  25  IlL  App.  17,  affirmed 
127  111.  637,  21  N.  E.  203;  O'Neil  v.  Dry 
Dock,  etc.  R.  Co.  129  N.  Y.  12,  29  N.  E.  84. 

In  Chicago  City  R.  Co.  v.  Sandusky,  198 
HI.  400,  64  N.  E.  990,  affirming  99  111.  App. 
164,  it  was  said:  ''It  is  unreasonable  to 
assume  that  eaeh  of  the  parties  needs  the 
saine  number  of  instructions.  The  issues  in 
behalf  of  one  may  make  a  number  of  instruc- 
tions necessary  while  the  jury  need  little 
information  as  to  those  for  the  other  party. 
The  judge  could  not,  by  a  general  rule  ap- 
plicable to  all  cases  or  classes  of  cases  or 
causes  of  action,  determine  and  specify,  in 
advance  of  the  hearing,  the  number  of  in- 
structions proper  and  requisite  to  be  used 
in  all  cases.  If  the  court  should  wait  until 
the  condusion  of  the  evidence  in  the  cause 
and  then  detennine  the  number  of  instruc- 
tions he  would  consider^  the  rule  would  be 
unreasonable  in  its  operation  upon  counsel, 
in  that  it  would  interfere  with  or  prohibit 
the  practice,  adopted  by  many  careful  and 
competent  lawyers,  of  preparing  their  in- 
structions in  advance  of  the  trial.  The  court 
may  refuse  instructiona  which  are  but  repe- 
titions of  others  of  the  series  which  he  has 
given,  and  thus  the  nuiiU>er  of  instructions 
may  be  restricted  to  the  propositions  of  law 
really  involved;  and  any  rule  which  would 
authorize  the  refusal  of  an  instruction  other- 
wise proper  to  be  given,  on  the  ground,  alone, 
that  as  many-  instructions  as  the  rule  al- 
lowed had  been  given,  could  not  be  defended." 

But  where  as  the  result  of  a  rule  limiting 
the  number  of  instructions,  counsel  are  forced 
to  embody  in  one  instruction  matters  stated 
in  those  exceeding  the  limit  fixed  with  the 
result  that  the  instruction  is  confusing  and 
misleading,  the  making  of  such  a  rule  will  be 
held  to  be  reversible  error.  Daily  v.  Smith- 
Hoppen  Co.  Ill  111.  App.  819,  wherein  it 
was  said:  ''The  court  announced  that  but 
twelve  instructions  on  a  side  would  be  givev 
to  the  jury.  That  this  ruling  of  the  court 
was  erroneous  is  established  in  Chicago  City 
R.  Co.  V.  Sandusky,  198  111.  405,  and  that  it 
constituted  prejudicial  error  in  this  case  is 
evident  upon  examination  of  the  instructions 
given  on  behalf  of  appellee,  wherein  counsel 
sought  to  avoid  the  effect  of  the  ruling  by 
embodying  in  one  instruction  several  distinct 
propositions,  which  should  have  been  given 
to  the  jury  in  homeopathic  doses,  with  the 
result  that  the  instructions  were  confused, 
misleading,  argumentative  and  otherwise  open 
to  criticism.  A  trial  judge  in  the  throes 
accompanying  the  examination  of  fifty  or 
more  instructions  has  our  sincere  sympathy, 
born  of  experience,  but  relief  rests  with  coun- 
sel, not  with  the  court." 
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In  Mit9i$8ippi  it  has  been  held  that  the 
court  might  refuse' to  consider  more  than  a 
given  number  oi  instructions  offered,  though 
it  was  not  declared  that  the  court  might 
arbitrarily  fix  in  advance  a  minimum  num- 
ber. Mabry  t.  State,  71  Miss.  716,  14  So. 
267,  wherein  it  was  said:  "The  first  thirty- 
two  instructions  asked  by  the  accused  were 
given,  and  the  next  seven  were  refused.  We 
draw  the  line  far  this  side  of  thirty-two 
instructions  on  one  aide.  Life  is  too  short 
and  time  too  precious  to  be  expended  in  deal- 
ing with  fifty-three  instructions,  or  any  such 
number  in  one  case,  and,  as  all  terrestrial 
things  have  limits,  we  have  determined  to 
announce  that,  where  the  court  in  any  case 
has  given  the  first  six,  eight,  or  ten  instruc- 
tions asked  by  a  party,  and  refused  any 
more,  we  will  not  consider  errors  assigned  as 
to  such  refused  instructions,  unless  it  shall 
appear  that  the  jury  was  not  furnished  a 
sufficient  guide  for  their  proper  determina- 
tion of  the  case.  The  courts  have  just  as 
much  right  to  limit  instructions  to  a  proper 
number  as  they  have  to  limit  argument  with- 
in proper  hounds,  and  it  should  be  done»  with 
proper  eaution  to  avoid  injustice,  and  they 
will  be  sustained  m  this  course  by  this  court 
by  its  refusal  to  consider  errors  predicated  of 
the  refusal  of  the  trial  courts  to  grant  an 
unnecessary  and  unreasonable  number  of  in^ 
structions,  whereby  jurors  are  confused  often* 
and  judges  entrapped  into  error  after  being 
wearied  with  attention  to  the  many  instruc- 
tions preceding,  and  much  valuable  time  is 
wasted  by  counsel  and  judges  in  disposing  of 
the  case." 

What  CoiMtiiutes  Bwieasive  yumher. 

Just  how  many  instructions  constitute 
an  excessive  or  unreasonable  number  nec- 
essarily depends  on  the  nature  of  each  par- 
ticular case  and  the  character  and  number 
of  issues  involved,  and  no  hard  and  fast  rule 
can  be  laid  down  by  which  the  question  may 
be  determined.  In  each  of  the  cases  follow- 
ing, the  number  of  instructions  stated  was 
held  to  be  unreasonable:  McAllister  v. 
Barnes,  35  Mo.  App.  668  (eleven) ;  Desberger 
V.  Harrington,  28  Mo.  App.  632.  (fifteen); 
Hannibal  v.  Richards,  35  Mo.  App.  15 
(fifteen) ;  Fisher  v.  Stevens,  16  111.  397  (six- 
teen); Adams  v.  Smith,  58  111.  417 
(eighteen);  Atlantic  Coast  line  R.  Ck).  v. 
Levy,  68  Fla.  234,  67  So.  47  (twenty-two) ; 
Florida  East  Coast  R.  Co.  v.  Knowles,  68 
Fla.  400,  67  So.  122  (twenty-two) ;  Doan  v. 
St.  Louis,  etc.  R.  Co.  43  Mo.  App.  450 
(twenty-three);  Freeze  v.  Harris,  162  111. 
App.  118  (twenty-four) ;  Norton  v.  St.  Louis, 
etc.  R.  Co.  40  Mo.  App.  642  (twenty-five); 
Crawshaw  v.  Sumner,  56  Mo.  517  (twenty- 
five)  ;  American  Steel  Packing  Co.  v.  Conkle, 


86  Ohio  St.  117,  99  N.  E.  89  (twenty-seven) ; 
Salem  v.  Webster,  192  111.  369,  61  N.  E.  323 
(thirty-one) ;  Grudzinski  v.  Chicago  City  R. 
Co.  165  111.  App.  152  (thirty-two) ;  La  Salle 
County  Carbon  Coal  Co.  v.  Eastman,  99  III. 
App.  495  (thirty-three) ;  Kinney  v.  Spring- 
field, 35  Mo.  App.  97  (thirty-three);  South- 
ern R.  Co.  V.  Hansbrough,  107  Va.  733,  60 
S.  E.  58  (thirty-three) ;  Indiana,  etc.  R.  Co. 
V.  Wilson,  77  111.  App.  603  (thirty-six); 
Alaska  Steamship  Co.  v.  Pacific  Coast  Gyp- 
sum Co.  78  Wash.  247,  138  Pac.  875  (forty) ; 
Murphy  v.  Chicago,  etc.  R.  Co.  38  la.  53J> 
(forty-four) ;  Hencke  v.  Babcock,  24  Wash. 
556,  64  Pac.  755  (sixty);  C^hicago  Athletic 
Assoc.  V.  Eddy  Electric  Mfg.  Co.  77  111.  App. 
204  (eighty-four).  And  see  the  reported  case 
(one  hundred  and  seven) . 

But  in  Scolf  V.  Com.  (Ky.)  6  S.  W.  361, 
it  was  held  that  five  instructions  were  not 
so  numerous  as  to  be  unreasonable  or  exces- 
sive. 

In  Maxwell  v.  Massachusetts  Title  Ins.  Co. 
206  Mass.  197,  92  N.  E.  42,  wherein  it  ap- 
peared that  twenty-four  instructions  were  re- 
quested by  counsel  for  the  defendant,  the 
court  said:  "The  number  of  requests  pre- 
sented was  not  as  matter  of  law  excessive, 
and  their  character  does  not  appear  to  have 
been  impertinent  to  the  evidence  and  issues. 


»» 


CouBT  ON  Its  Own  Motion. 

The  disapproval  of  the  practice  ei  counsel 
in  requesting  an  unreasonable  number  of  in- 
8tructi(Mis  is  equally  applicable  to  the  giving 
of  an  unnecessary  number  by  the  trial  judge 
of  his  own  motion,  the  courts  generally  con- 
demning the  practice  as  tending  to  mislead 
and  confuse  the  jury.  Haney  ▼.  Caldwell,  43 
Ark.  184;  Barts  ▼.  Chicago  City  R.  Co.  116 
III.  App.  654;  Roman  v.  Silbertmst,  169  111. 
App.  485;  Casey  v.  J.  W.  Reedy  Elevator 
Mfg.  Co.  166  III.  App.  695.  In  Bartholomew 
V.  Illinois  Valley  R.  Co.  164  IlL  App.  512,  it 
was  said:  "The  court  gave  thirty-five  in- 
structions at  the  request  of  the  defendant. 
We  can  see  no  necessity  for  the  giving  of 
such  a  large  number  of  instructions,  and  we 
regard  such  action  by  the  court  as  liable  to 
impress  the  jury  with  the  belief  that  the 
court  was  instructing  strongly  in  favor  of 
the  defendant." 

Request  of  Counsbu 

For  the  same  reasons  that  render  too  nu- 
merous instructions  objectionable,  an  instruc- 
tion which  is  of  unusual  length  is  condemned, 
the  courts  uniformly  disapproving  the  prac- 
tice of  giving  long,  involved  instructions. 
Ryan  v.  Washington,  etc.  R.  Co.  8  App.  Cas. 
(D.  C.)    542;   Stid  v.  Missouri  Pac  R.  Co. 
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236  Mo.  382,  139  S.  W.  172.  In  Williams  v. 
Ransom,  234  Mo.  55,  136  6.  W.  349,  the 
court,  holding  that  it  was  not  reversible  error 
to  refuse  an  instruction  solely  because  of  its 
length  said:  "The  one  which  outlined  plain- 
tiff's theory  of  the  case  covers  about  three 
large  printed  pages,  and  points  out  all  mat- 
ters of  pleading  and  proof.  It  is  a  labyrinth 
of  details  of  both  proof  and  pleadings.  No 
average  jury  could  follow  the  train  of  thought 
contained  in  it.  Even  if  it  be  granted  that 
the  theory  of  this  instruction  was  correct,  it 
should  have  been  refused  on  account  of  its 
length  alone — leaving  out  of  consideration 
the  comments  contained  therein  upon  the 
pleadings  and  the  evidence.  Why  it  should 
require  three  large  printed  pages  for  the 
principal  instruction  upon  the  simple  facts  of 
this  case  is  beyond  comprehension.  What  is 
said  of  the  first  instruction  refused,  applies 
in  a  way  to  the  other  four.  They,  it  is  true, 
are  not  so  verbose,  but  for  the  ideas  con- 
tained, could  have  well  been  put  in  one-third 
of  the  space."  . 

So  an  instruction  containing  two  thousand 
words  and  covering  three  and  one-half  pages 
of  the  printed  record  has  been  held  to  have 
been  properly  rejected  because  of  its  length. 
Maryland  Steel  Co.  v.  Engleman,  101  Md.  661, 
61  Atl.  314.  Similarly  where  an  instruction 
covered  two  and  one-half  printed  pages  it  was 
held  that  the  court  was  justified  in  refusing 
it.    Castle  v.  Wilson  (Mo.)   183  S.  W.  1106. 

Court  on  Its  Own  Motion. 

Likewise,'  it  is  held  to  be  improper  for  the 
ooUft  of  its  own  motion  to  give  long  and 
intricate  instructions.  Castelano  v.  Chicago, 
€tc.  Electric  R.  Co.  149  111.  App.  260.  In 
People  V.  Ah  Fung,  17  Cal.  377,  the  rule 
was  stated  as  follows:  "We  Call  atten- 
tion again  to  what  we  said  in  People  v. 
Bealoba,  17  Cal.  389,  as  to  the  charges  to 
the  jury  in  capital  cases.  An  elaborate 
charge,  covering  many  pages  of  paper,  writ* 
ten  often  in  haste,  and  embracing  a  variety 
of  suggestions  and  propositions,  must  em- 
body, in  many  cases,  errors  which  will  vitiate 
a  conviction ;  for  in  such  cases  it  is  necessary 
that  the  law  should  be  given  with  entire 
accuracy.  A  few  plain,  simple  propositions, 
clearly  stated,  give  the  jury  a  more  satis- 
factory understanding  of  the  principles  in- 
volved than  pages  of  general  dissertation; 
while  it  is  next  to  impossible  to  avoid  saying 
something  in  the  course  of  a  long  and  elabo- 
rate charge,  like  that  before  us,  upon  which 
the  criticism  of  acute  lawyers  may  not  be 
auccessfully  exercised." 

In  Thatcher  v.  Quirk,  4  Idaho  267,  88  Pac. 
652,  the  court  holding  an  instruction  to  be 
«rroneous  because  of  its  unnecessary  length 
said:     "Such  principles  of  law  as  they  con- 


tain are  lost  in  an  intricate  maze  of  words. 
They  are  unnecessarily  lengthy,  and,  while 
much  of  the  language  might  be  appropriate 
in  a  treatise  on  adverse  possession  and  kin- 
dred subjects,  it  is  out  of  place  in  an  in- 
struction to  the  jury.  Such  voluminous  in* 
structions  tend  to  uncertainty,  and  lose  tho 
jury  and  the  issue.  We  fully  agree  with  the 
court  below  in  ordering  a  new  trial." 

Condemning  the  giving  of  a  long  involved 
instruction  in  a  capital  case,  the  court  in 
People  V.  Gibson,  17  Cal.  283,  said:  "We 
suggest  that  it  is  better,  as  a  general  rule, 
for  the  judges  to  instruct  the  jury  in  capital 
cases  in  only  a  few  plain  principles  of  law, 
when  charges  are  not  asked,  by  counsel.  A 
long,  complicated  charge,  extending  over 
many  pages  of  paper,  is  calculated  rather  to 
confuse  than  enlighten  them  as  to  the  law, 
and  besides,  furnishes  noatter  from  which  ap- 
peals are  taken,  and  not  unfrequently  with 
success,  when  on  the  whole  ease  the  verdict 
was  right." 

In  HanioB  v.  Kent,  eic.  Paint  Co.  36  Okla. 
583,  129  Pac.  7,  the  court  said  of  a  series  of 
instructions  covering  twenty  pages  of  the 
record,  given  in  a  case  where  the  issues  were 
few  and  simple:  "The  instructions,  however, 
cover  twenty  pages  of  the  record,  and,  to  our 
mind,  are  unnecessarily  long  and  tedious,  and 
while  they  are  not  complex,  and  do  not  cover 
any  issue  not  in  the  case,  yet  we  cannot  re- 
frain from  saying  that  the  charge  should 
have  covered  less  than  half  the  space  actually 
consumed."  It  was  held,  however,  that  as 
they  substantially  stated  the  law  of  the  case 
and  were  not  misleading  the  judgment  would 
iM>t  be  reversedi 
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130   Md.    75;   99   Atl.    994, 


Bills  and  Notes  —  Aoooaunodation 
Maker  —  Natnre  of  liiability  —  Dis- 
oharge. 

Negotiable  Instruments  Act  (Code  Pub. 
Civ.  Laws,  art.  18)  §  15,  declares  that  the 
person  primarily  liable  on  an  instrument  is 
the  person  who,  by  the  terms  of  the  instru- 
ment, is  absolutely  required  to  pay  the  same, 
and  that  all  other  parties  are  secondarily 
liable.    Section  138  declares  that  a  negotiable 
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instrument  is  discharged  by  payment  in  due 
course  by  or  on  behalf  of  the  principal  debtor; 
by  payment  in  due  course  by  the  party  ac- 
commodated; by  the  intentional  cancellation 
thereof  by  the  holder ;  by  any  other  act  which 
will  discharge  a  simple  contract  for  the  pay- 
ment of  money,  and  where  the  principal 
debtor  becomes  the  holder  of  the  instrument 
at  or  after  maturity  in  his  own  right.  Sec- 
tion 139  provides  the  methods  by  which  a 
person  secondarily  liable  on  the  instrument 
is  discharged.  Defendant  as  maker  signed  a 
joint  and  several  note,  although  he  was  only 
a  surety  of  the  real  principal.  Upon  bank- 
ruptcy  of  the  principal  debtor,  defendant  ten- 
dered to  plaintiff  the  amount  of  the  note, 
which  tender  was  refused.  Thereafter  defend- 
ant tendered  to  the  circuit  court  of  the  coun- 
ty in  which  suit  on  the  note  was  pending  the 
amount  thereof,  but  before  payment  could  be 
made,  plaintiff  dismissed  the  suit,  thereafter 
proving  the  note  as  a  claim  in  the  bankrupt- 
cy proceeding.  It  is  held  that  as  plaintiff 
was  one  primarily  liable,  he  was  not  dis- 
charged by  reason  of  his  tender. 
[See  note  at  end  of  this  case.] 

Iiiability  of  Aooommodatioai  Maker  — 
To  Bona  Fide  Holder. 

In  such  case,  notwithstanding  plaintiff  was 
not  a  holder  in  due  course  as  denned  by  Code 
Pub.  Civ.  Laws,  art.  13,  §  71,  yet  as  section 
14  declares  that  the  term  "holder"  means  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in 
possession  of  it,  or  the  bearer  thereof,  the 
negotiable  instruments  act  is  applicable, 
though  the  suit  was  between  the  original  par- 
ties, plaintiff,  the  payee  of  the  note,  being 
a  holder  within  the  act,  as  sections  43  and 
45  declare  that  every  negotiable  instrument 
is  deemed  prima  facie  to  have  been  issued  for 
a  valuable  consideration,  and  any  person 
whose  signature  appears  thereto  to  have  been 
a  party  for  value,  and  that  where  value 
has  at  any  time  been  g^ven,  the  holder  is 
deemed  a  holder  for  value,  and  section  48 
provides  that  an  accommodation  party  is  lia- 
ble to  a  holder  for  value  notwithstanding 
such  holder  knew  him  to  be  only  an  accom- 
modation party. 

Defenses  *-  Equitable  Defense  —  Snrety 
Signing:  as  Joint  Maker. 

As  a  plea  on  equitable  grounds  is  unavail- 
ing as  a  defense  in  an  action  at  law,  unless 
it  seta  up  facts  which  would  entitle  the  de- 
fendant to  relief  in  equity  as  again&t  a  judg- 
ment at  law,  as  provided  in  Code  Pub.  Civ. 
Laws,  art.  75,  §  86,  one  who  signed  a  note 
as  maker  cannot  defend  an  action  thereon 
upon  the  equitable  groun4  that  he  was  only 
a  surety,  though  one  of  the  parties  prima- 
rily liable  under  the  negotiable  instruments 
act,  and  that  under  the  law  prior  to  that 
act's  taking  effect  he  would  have  been  dis- 
charged by  the  payee's  extension  of  time  to 
the  principal  debtor. 

Acceptance   of   Aooonunodation   Maker 
as  Snrety  ^  Wkat  Constitutes. 

The  payee  of  a  note  does  not  accept  one  of 
the  makers  as  a  surety  merely,  because  lie 
knows  that  he  is  not  actually  the  principal 
debtor,  the  negotiable  instruments  act,  §  48, 


declaring  that  an  accommodation  party  is  lia- 
ble to  a  holder  for  value  notwithstanding  the 
holder  at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation  party 

Renunciation  of  Rigkts  against  Ac-^ 
commodation  Maker  —  Refusal  of 
Tender. 

Defendant,  one  of  the  makers  of  a  note 
who  was  actually  only  a  surety,  tendered  pay- 
ment to  plaintiff  upon  the  bankruptcy  of  the 
principal  debtor,  but  such  tender  was  de- 
clined. Negotiable  instruments  act  (Code,, 
art.  13),  §  141,  declares  that  the  holder  may 
expressly  renounce  his  rights  against  any 
party  to  the  instrument,  before,  at,  or  after 
its  maturity,  and  that  an  absolute  renuncia- 
tion of  his  rights  against  the  principal  debtor 
discharges  the  instrument,  but  a  renuncia- 
tion must  be  in  writing, '  unless  the  instru- 
ment is  delivered  up  to  the  person  primarily 
liable  thereon.  It  is  held  that  a  refusal  of 
the  tender  was  not  a  renunciation  of  the- 
holder's  rights  against  defendant. 

Appeal  from  Circuit  Court,  Allegany 
county:  Hendebson,  Judge. 

Action  by  Citizens  National  Bank  of  West* 
ernport,  Md.,  plaintiff,  against  W.  T.  James- 
son,' defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  The  facts  are  stated  in  the- 
opinion.    Affirmed. 

Albert  A,  Douh  and  Taylor  Morrison  for 
appellant. 
Horace  P.  Whitworth  for  appellee. 

[76]    Boyd,   C.  J:— The   Citizens   National 
Bank  of  Westemport,  Md.,  sued  W.  T.  James- 
son — ^the    narr.    containing    three    conunon 
counts  and  counts  on  three  promissory  notes 
which  were  executed  by  him  jointly  and  sev- 
erally with  T.  A.  Cross  and  H.  Clay  Shaw,, 
and  were  payable  on  demand  to  the  order  of 
the  plaintiff.     Two  of  them  were  dated  the 
lOtb  day  of  April,  1913,  and  were  for  $3,000 
and  $2,000  respectively,  and  the  other  was 
dated   October  27,   1013,  being   for  $800.00. 
The  defendant  filed  pleas  of  never  indebted  as- 
alleged,  never  promised  as  alleged  and  that 
after  the  alleged  claim  accrued,  and  before 
suit,  the  plaintiff  released  and  discharged  the 
defendant   therefrom.     Later  a  fourth    plea 
was  filed,  in  which  it  was  alleged  that  the 
notes  sued  on  were  given  for  money  loaned 
by  the  plaintiff  to  Theodore  A.  Cross,  who  ia 
a  maker  of  said  notes  and  the  principal  and 
beneficiary  thereof,  that  the  defendant  signed 
them    as    surety   thereon    and    the   plaintiff 
[77]  knew  that  he  had  signed  them  aa  surety 
at  the  time  they  were  executed  and  delivered 
to  him,  and  the  defendant  was  accepted  by 
the  plaintiff  as  surety  on  said  notes  and  not 
maker  thereof;  that  on  September  1st,  1914,. 
the  plaintiff  protested   said  notes   for  non- 
payment and  thereafter,  before  the  institu- 
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tion  of  this  suit,  the  defendant  tendered  to 
tlie  plaintiff  the  aggregate  of  the  principal  of 
said  notes  with  the  interest  thereon  and  pro- 
test fees  in  full  payment  thereof,  but  the 
plaintiiT,  without  any  reservation  of  its  right 
to  sue  on  said  notes,  declined  and  refused  to 
accept  said  payment,  whereby  the  defendant 
was  discharged  from  the  payment  of  said 
notes  and  from  all  liability  thereon. 

A  fifth  plea  was  filed  in  the  same  language, 
except  it  was  filed  by  way  of  defense  on  equi- 
table grounds.  Another  plea,  not  numbered, 
and  a  sixth,  seventh,  eighth  and  ninth  were 
filed  by  way  of  defense  on  equitable  grounds. 
Demurrers  to  the  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  and  the  unnumbered  plea 
were  sustained.  As  the  pleas  by  way  of  de- 
fense on  equitable  grounds,  besides  the  fifth, 
occupy  over  thirty -three  pages  of  the  printed 
record,  we  can  not  do  more  than  refer  to  the 
principal  averments  set  out  in  them. 

It  is  alleged  that  Theodore  A.  Cross  on 
September  10th,  1913,  made  a  deed  of  trust 
upon  certain  valuable  property  in  Mineral 
County,  West  Virginia,  to  secure,  indemnify 
and  save  harmless  the  defendant  ( Jamesson ) , 
H.  Clay  Shaw  and  other  endorsers  and  sure- 
ties OB  notes  of  said  Cross,  but  said  Cross 
was,  on  the  petition  of  the  plaintiff  and  other 
creditors  filed  October  26th,  1914,  adjudicated 
a  bankrupt  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
West  Virginia;  that  on  the  29th  of  December, 
1914,  the  plaintiff  brought  three  separate 
suits  against  the  defendant  in  the  Circuit 
Court  for  Allegany  County  on  the  three  notes, 
whicli  suits  were  consolidated;  that  the  de- 
fendant arranged  through  his  attorney  to 
borrow  money  to  pay  off  the  indebtedness  and 
on  the  9th  of  January,  1915,  his  attorney 
tendered  to  the  plaintiff  the  total  amount  due, 
but  [78]  it  refused  to  accept  it,  and  his  at- 
torney then  tendered  the  amount  due  to  the 
attorney  of  the  plaintiff,  who  had  brought  the 
suits  in  Allegany  County  and  had  the  notes 
in  his  possession,  but  he  likewise  refused  to 
accept  it,  and  on  the  same  day  the  defendant 
through  his  attorney  tendered  to  the  Circuit 
Court  for  Allegany  County  the  amount  due, 
but  before  payment  could  be  made  the  plain- 
tiff dismissed  the  suits.  At  a  meeting  of  the 
creditors  of  said  Cross  held  in  Piedmont,  W. 
Va.,  on  January  11th,  1916,  before  the  referee 
in  bankruptcy  the  defendant's  attorney  of- 
fered, in  the  presence  of  the  plaintiff's  attor- 
ney, to  pay  the  money  to  the  referee,  but  he 
ruled  that  he  had  no  authority  to  accept  it, 
and  the  defendant's  attorney  then  offered  to 
pay  it  to  the  plaintiff's  attorney,  who  had 
the  notes  in  his  possession,  but  he  again  re- 
fused to  accept  it.  Thereupon  the  defendant, 
by  his  attorney,  notified  in  writing  the  attor- 
ney for  the  plaintiff  that  his  refusal  to  ac- 
cept the  money  would  be  treated  by  him  as  a 


release  and  discharge  from  further  liability 
on  said  notes,  and  notified  him  to  look  to  the 
other  makers  of  the  notes.  The  plaintiff's 
attorney  then  filed  and  proved  the  notes  in 
the  name  of  the  bank  before  the  referee  and 
voted  them  for  the  election  of  a  trustee.  The 
property  of  Cross  was  afterwards  sold  by  the 
trustee,  and  under  the  construction  of  the 
deed  of  trust  made  by  Cross  by  the  United 
States  Court,  it  was  held  that  it  only  secured 
the  note  for  $800.00,  and  did  not  secure  the 
other  two  notes  -which  defendant  was  on. 
The  note  for  $800  was  paid  in  full,  and 
$969.78  was  distributed  to  the  one  for  $2,000 
and  $1,454.67  to  the  one  for  $3,000;  that 
by  the  refusal  of  the  plaintiff  to  accept  pay- 
ment of  the  notes  the  defendant  was  deprived 
of  his  right  to  participate  in  the  bankruptcy 
proceedings,  and,  as  a  party,  to  maintain  his 
contention  with  reference  to  the  true  con- 
struction of  the  deed  of  trust;  that  after  the 
refusal  by  the  plaintiff  of  defendant's  several 
offers  to  pay  off  and  discharge  said  notes, 
H.  Clay  Shaw,  who  is  a  joint  accommodation 
maker  or  surety  with  the  defendant,  executed 
a  deed  of  trust  on  all  his  real  [79]  estate  in 
Mineral  County,  W.  Va.,  where  he  resides,  to 
secure  a  loan  of  $5,000  made  to  him  by  th« 
First  National  Bank  of  Piedmont,  W.  Va.,  etc. 

Tlie  case  was  tried  before  the  Court  with- 
out a  jury  and  a  verdict  was  rendered  for  the 
plaintiff  for  $2,244.64,  and  from  the  judg- 
ment entered  thereon  this  appeal  was  taken. 
The  plaintiff  offered  five  prayers,  the  first, 
second  arid  third  of  which  were  granted  and 
the  other  two  rejected.  The  defendant  offered 
one,  which  was  rejected.  As  the  principal 
questions  involved  are  presented  by  the  rul- 
ings on  the  demurrers  and  the  prayers,  we 
need  not  consider  them  separately. 

As  the  Negotiable  Instruments  Act  (1898, 
Ch.  119)  was  in  force  when  the  notes  were 
given,  now  being  in  Article  13  of  the  Anno- 
tated Code,  it  becomes  important  to  determine 
how  far  it  is  applicable.  Section  15  of  that 
article  is:  "The  person  'primarily*  liable  on 
an  instrument  is  the  person  who  by  the  terms 
of  the  instrument  is  absolutely  required  to 
pay  the  same.  All  other  parties  are  'secon- 
darily' liable."  Section  138  prescribes  five 
methods  by  which  a  negotiable  instrument  is 
discharged,  and  Section  139  states  how  a  per- 
son secondarily  liable  on  the  instrument  is 
discharged.  As  those  sections  are  quoted 
in  full  in  Vanderford  v.  Farmers'  etc.  Nat. 
Bank,  105  Md.  164,  66  Atl.  47,  10  L.R.A. 
(N.S.)  129  (which  will  be  referred  to  at 
length),  and  are  in  the  Negotiable  Instru- 
ments Act,  wiiich  has  been  adopted  in  most 
of  the  States  (although  tlie  numbers  of  the 
sections  may  be  different)  we  w411  not  repeat 
them  in  this  opinion. 

Vanderford  v.  Farmers',  etc.  Nat.  Bank, 
supra,  was  a  suit  by  the  bank  against  Savage, 
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Lawyer  and  Vaaderford,  all  appearing  to  be 
makers.  The  defense  was  set  up  that  Vander- 
ford  was  a  surety  upon  the  note,  and  was 
not  a  joint  and  several  maker  thereof  with 
the  other  two,  as  the  terms  of  the  note  im- 
ported; that  the  fact  of  his  surety -ship  on 
the  note  was  known  to  the  plaintiff  at  the 
time  it  was  executed  and  delivered;  that 
after  the  maturity  of  the  note,  with  the 
knowledge  that  Savage  was  the  principal  and 
beneficiary  of  the  note,  and  that  the  defend- 
ant [80]  was  only  a  surety  thereon,  the  plain- 
tiff for  a  valuable  consideration,  without  the 
knowledge  and  consent  of  the  defendant,  and 
without  any  reservation  of  its  right  to  sue 
on  said  note,  agreed  with  Savage  to  extend, 
and  did  extend  the  time  for  payment,  where- 
by, as  the  pleas  averred,  the  defendant  was 
discharged  from  the  payment  of  it  and  from 
all  liability  thereon.  Judge  Burke,  in  speak- 
ing for  the  Courts  first  referred  to  decisions 
in  this  State  prior  to  the  adoption  of  the 
Negotiable  Instruments  Act,  and  held  that 
under  the  law  as  it  then  was  the  demurrers 
were  properly  sustained.  Then  after  refer- 
ring to  Sections  16,  138  and  139  of  that  Act, 
he  said:  '*When  the  Legislature  has  declared, 
as  it  has  done  in  these  sections,  that  a  nego- 
tiable instrument  signed  by  a  party  who 
is  primarliy  liable  thereon,  as  that  liability 
is  defined  by  the  Act,  may  be  discharged  in 
one  of  five  specified  methods,  it  would  seem 
plain  that  it  meant  that  the  particular 
method  prescribed  for  the  accomplishment 
of  that  result  should  exclude  a  discharge  by 
any  other,  or  different  method,  upon  the  fa- 
miliar maxim  that  the  express  mention  of  one 
thing  implies  the  exclusion  of  another."  It 
was  held  that  as  the  defendant  did  not  in 
either  of  his  pleas  claim  to  have  been  dis- 
charged in  either  of  the  prescribed  ways,  it 
followed  that  upon  that  ground  alone  the 
demurrers  to  the  pleas  were  rightly  sustained. 
Inasmuch  as  the  pleas  in  that  case  averred 
that  the  defendant  was  only  a  surety,  that 
that  fact  was  known  to  the  plaintiff  and  that 
the  plaintiff  extended  the  time  for  payment 
hy  Savage,  who  was  alleged  to  be  the  princi- 
pal, we  cannot  understand  how  it  can  be  con- 
tended that  that  decision  is  not  conclusive 
of  the  question  whether  the  Negotiable  In- 
struments Act  applies  to  a  suit  by  the  payee 
of  a  note  against  one  who  was  by  the  form 
of  the  note  a  maker.  It  further  settled  the 
question  for  this  State  that,  although  one 
of  several  parties  signing  the  note  may  have 
in  fact  only  been  a  surety,  he  cannot  escape 
liability  by  such  an  act  as  that  shown  in  that 
case — extension  of  time  to  the  principal. 
The  notes  in  thi^  case  were  signed  precisely 
as  the  one  sued  on  in  that  case  was. 

[81]  While  that  decision  is  sufiicient  to 
control  us,  the  great  weight  of  authority  is 
to  the  same  effect.     In  Union  Trust  Ck>.  v. 


McGinty,  212  Mass.  205,  Ann.   Gas.  1913G 
525,  08  N.  E.  679,  the  Supreme  Ckmrt  of 
Massachusetts    announced    the     same    rule. 
Chief  Justice  Rugg,  who  delivered  the  opin- 
ion, after  referring  to  the  object  of  the  Ne- 
gotiable Instruments  Act,  said:  "Care  should 
be  taken  to  adhere  as  closely  as  possible  to 
the   obvious   meaning   of   the   Act,   withoat 
resort  to  that  which  had  theretofore   been 
the  law  of  this  Commonwealth,  unless  neces- 
sary to  dissolve  obscurity  or  doubt,  especially 
in  instances  where  there  was  a  difference  in 
the  law  of  the  different  States.    Approaching 
the  Act  from  this  point  of  view,  it  is  apparent 
that  no  relation  of  principal  and  surety  is 
established   or   contemplated  by  any   of  its 
sections.     It  determines  the  liability  of  the 
various  parties  to  the  negotiable  instrument 
on  the  basis  of  that  which  is  written  on  the 
paper.    The  obligation  of  all  makers,  whether 
for  accommodation  or  otherwise,  is  to  pay 
to  the  holder  for  value  according  to  the  terms 
of  the  bill  or  note.    Their  obligation  is  pri- 
mary and  absolute.     Sections  77,  208.     The 
Act  makes  no  provision  for  the  proof  of  an- 
other and   different  relation   than  that  ex- 
pressly undertaken  and  defined  by  the  tenor 
of  the  instrument  signed.    The  fact  that  one 
is  an  accommodation  maker  gives  rise  to  a 
duty  no  less  or  greater  or  different  to  the 
holder  for  value  than  that  imposed  upon  a 
maker  who  received  value.    This  is  expressly 
provided  by  the  Act,  even  though  such  holder 
knew  at  the  time  that  the  maker  was   an 
accommodation  maker.     Section  46."     After 
referring  to  the  provisions  made  in  the  Act 
as  to  how  one  primarily  liable  may  be  dis- 
chaiiged,  and  contrasting  those  methods  with 
those  by  which  parties  secondarily  liable  can 
be  discharged,  he  said:    ''The  Act  establishes 
a  liability  on  the  part  of  an  accommodation 
maker,  which  is  not  affected  by  an  extension 
of  time  given  by  the  holder  to  any  other 
party  to  the  note,  even  though  as  between 
such  party  and  the  accommodation  maker  a 
different  relation  may  subsist  in  fact  from 
that  appearing  on  the   face  of  the  paper. 
The  result  is  [82]  to  render  somewhat  more 
rigid  the  rights  of  the  parties  as  set  forth  in 
the  written  instrument,  and  so  fax  as  the  hold- 
er is  concerned  to  establish  liability  to  him 
upon  a  firm  basis,  not  easily  shaken  by  parol 
evidence."     He  added:   "This  appears  to  be 
the   view   taken    without   exception    by    the 
courts  of  other  jurisdictions  which  have  con- 
sidered the  point,"  and  concluded  by  referring 
to  Vanderford  v.  Farmers',  etc.  Nat.  Bank, 
supra;  Cellers  v.  Meachem,  49  Ore.  186,  13 
Ann.  Cas.  997,  89  Pac.  426,  10  LJl.A.(N.S.) 
133;   Wolstenholme  v.  Smith,  34  Utah  300, 
97  Pac.  329;   Bradley  Engineering,  etc.  Co. 
V.  Heyburn,  56  Wash.  628,  106  Pac.  170,  134 
Am.  St.  Rep.  1127;  National  Citizens'  Bank 
V.  Toplitz,  81  App.  Div.  693,  81  N.  Y.  S.  422, 
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AflSrmed  on  anotlier  ground  178  N.  Y.  464»  71 
K.  E.  1;  Richards  v.  Market  Exch.  Bank  Co. 
81  Ohio  St.  348,  00  N.  E.  1000,  26  L.RJ^. 
(N.S.)  99;  Fritts  v.  Kirchdorfer,  136  Ky. 
643,  650,  124  S.  W.  882. 

In  the  note  to  that  case  (Union  Trust  Co. 
V.  McGinty  [212  Mass.  206,  98  N.  E.  679] )  in 
Ann.  Cas.  1913C  on  page  528,  the  author 
says:  'TJnder  the  Negotiable  Instruments 
Law  it  may  be  regarded  as  well  settled  that 
the  accommodation  maker  or  acceptor  is  pri- 
marily liable  and  is  not  discharged  by  an 
extension  of  time  given  to  the  endorser, 
drawer  or  oo-maker,  for  whose  benefit  he  be- 
came a  party  of  the  instrument,  without  re- 
gard to  whether  the  party  suing  on  the  instru- 
ment is  a  party  thereto  as  a  payee,  and 
had  knowledge  of  the  relation  subsisting  be- 
tween the  accommodation  maker  and  the 
principal  debtor."  In  that  note  the  only  case 
cited  to  the  contrary  of  the  doctrine  an- 
nounced in  the  Massachusetts  and  other  cases 
Ib  the  one  referred  to  in  the  brief  of  the 
appellant.  Fnllerton  Lumber  Co.  v.  Snouffer, 
139  la.  176, 117  N.  W.  50.  The  appellant  also 
cited  Lewis  v.  Clay,  67  L.  J.  Q.  B.  224,  where 
it  was  said  that  the  payee  of  a  promissory 
note  cannot  be  a  holder  in  due  course  within 
the  English  Bills  c^  Exchange  Act,  but  the 
appellant  called  attention  to  the  fact  that 
the  statement  of  Ix>rd  Russel  was  said  to  be 
an  obiter  in  Herdman  v.  Wheeler  [1902]  1  K. 
B.  367,  872,  and  added  that  this  latter  case 
seems  also  to  sustain  the. point.  We  do  not 
[83]  so  understand  it,  as  the  opinion  says: 
"On  the  whole,  therefore,  we  are  not  pre- 
pared to  hold  that  a  payee  of  a  note  can  never 
be  a  holder  in  due  course;  but  it  is,  as  it 
aeems  to  us,  just  as  unnecessary  for  us  to  de- 
eide  that  question  as  it  was  for  the  late  Lord 
Chief  Justice  to  do  so  on  the  case  before 
him." 

It  is  contended  by  appellant  that  the  Van- 
derf ord  case  was  decided  without  reference 
to  the  Negotiable  Instruments  Law,  but  that 
is  not  correct.  Judge  Burke  first  considered 
some  of  the  decisions  prior  to  that  Act,  re- 
ferring to  Yates  v.  Donaldson,  6  Md.  402,  61 
Am.  Dec.  283,  and  to  Ives  v.  Bosley,  35  Md. 
262,  6  Am.  Rep.  411;  Owings  v.  Baker,  54 
Md.  82,  39  Am.  Rep.  353,  and  Keyser  v.  War- 
field,  100  Md.  72,  59  Atl.  189  (the  last  three 
being  caaes  of  irregular  endorsements),  and 
after  stating  the  principles  announced  in 
them,  he  said:  "Assuming,  ess  gratia,  tliat 
such  a  defense  is  now  open  to  one  who  is 
primarily  liable  on  a  note  against  the  payee, 
we  are  of  the  opinion  that  each  of  the  special 
pleas  for  the  reasons  stated  was  fatally  de- 
fective, and  that  the  demurrer  thereto  was 
properly  sustained,"  but  immediately  follow- 
ing what  we  have  quoted  from  the  Vander- 
ford  case.  Judge  Burke  said:  "But  apart 
from  this  ground  of  objection,  it  seems  clear 


that  the  Negotiable  Instrument  Law  of  1898, 
Ch.  119  (Art.  13,  sees.  13  to  208,  inclusive, 
Code  1904),  has  so  modified  the  prior  law 
upon  this  subject  as  to  preclude  the  defendant 
from  setting  up  his  suretyship  against  the 
payee  of  the  note,"  and  then  referred  to  sec- 
tions 15,  138  and  139,  concluding  that  branch 
of  the  case  by  saying:  "Since  by  the  terms 
of  the  Act  a  person  primarily  liable  on  a 
negotiable  instrument  can  only  be  discharged 
in  one  or  the  other  of  the  particular  ways 
specified  in  the  Act,  and  since  the  defendant, 
William  H.  Vanderford,  did  not  in  either  of 
his  pleas,  claim  to  have  been  di8ch9.rged  in 
either  of  the  prescribed  ways,  it  follows  that 
upon  this  ground  alone  the  demurrer  to  the 
pleas  was  rightly  sustained." 

The  appellant  contends  that  the  Negotia- 
ble Instruments  Act  is  not  applicable  to  a 
suit  between  the  original  parties  to  an  instru- 
ment, but  in  addition  to  the  fact  that  that 
contention  [84]  is  answered  by  Vanderford's 
case,  which  was,  as  here,  a  suit  by  the  payee 
who  was  still  the  holder  of  the  note,  and 
many  other  authorities,  the  Act  itself  is  to 
the  contrary.  Section  14  of  Article  13  pro- 
vides that:  "In  this  Act,  unless  the  context 
otherwise  requires;  .  .  .  'Holder'  means 
the  payee  or  endorsee  of  a  bill  or  note,  who 
is  in  possession  of  it,  or  the  bearer  thereof." 
It  therefore  in  terms  provides  that  the  payee 
may  be  a  holder  within  the  meaning  of  the 
Act.  Necessarily  there  are  some  provisions 
in  the  Act  which  do  not  apply  to  a  payee, 
if  still  the  holder,  and  amongst  others  it  may 
be  conceded  that  some  of  those  in  reference  to 
a  "holder  in  due  course"  do  not  apply  to  a 
payee.  But  that  seems  to  us  to  be  quite  apart 
from  what  we  now  have  before  us,  for  if  it 
be  admitted  that  the  appellee  is  not  a  "holder 
in  due  course,"  as  defined  by  the  Act,  it  can- 
not be  denied  that  it  is  a  "holder  for  value," 
as  indeed  the  defendant's  pleas  show  and  the 
evidence  proves.  It  is  provided  by  Section 
43  that,  "Every  negotiable  instrument  is 
deemed  prima  facie  to  have  been  issued  for 
a  valuable  consideration;  and  any  person 
whose  signature  appears  thereto  to  have  been 
a  party  thereto  for  value,"  and  by  section 
45,  that,  "Where  value  has  at  any  time  been 
given  for  the  instrument,  the  holder  is  deemed 
a  holder  for  value  in  respect  to  all  parties 
who  became  such  prior  to  that  time,"  Then 
in  Section  48,  it  is  said:  "An  acommodation 
party  is  one  who  has  signed  the  instrument 
as  maker,  drawer,  acceptor  or  endorser,  with- 
out receiving  value  therefor,  and  for  the 
purpose  of  lending  his  name  to  some  other 
persons.  Such  a  person  is  liable  on  the  in- 
strument to  a  holder  for  vainer  notwithstand- 
standing  such  holder  at  the  time  of  taking 
the  instrument  knew  him  to  be  only  an  ac- 
commodation party."  These  are  unquestion- 
ably negotiable  instruments,  and  when  Sec- 
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tion  138  prescribed  how  a  negotiable  instru- 
ment could  be  discharged  it  made  no  distinc- 
tion between  one  held  by  "a  holder  in  due 
course*'  and  one  held  bv  *'a  holder  for  value." 
As  we  have  already  seen,  Vanderford's  case 
in  terms  decided  that  since  the  Act  was 
passed  a  negotiable  instrument  could  only  be 
discharged,  in  so  far  as  [85]  one  primcmXy 
liable  is  concerned,  in  one  of  the  five  methods 
named,  and  in  that  case  the  suit  was  on  a 
note  signed  as  these  are,  and  held  and  sued 
on  by  the  payee.  The  five  methods  of  dis- 
charging the  instrument,  which  of  course  in- 
cluded the  discharge  of  a  person  on  it  who 
was  primarily  liable  (Union  Trust  Co.  v.  Mc- 
Ginty,  supra),  refer  to  matters  happening 
after  the  instrument  is  executed  and  deliv- 
ered, and  not  to  defects  existing  at  the  in- 
ception of  the  note,  such,  for  example,  as  a 
want  of  consideration.  In  such  case  there 
can  be  no  doubt  that  while  a  note  is  still  in 
the  hands  of  the  payee  that  defense  can  be 
made,  and  if  in  the  hands  of  a  third  party 
with  notice,  it  can  also  be  made.  In  such 
case  the  party  is  not  "a  holder  in  due  course," 
as  defined  by  section  71.  Of  course  when  a 
payee  takes  a  note  he  knows  the  fact,  if  it 
be  a  fact,  that  there  was  no  consideration, 
and  so  in  case  of  failure  of  consideration,  he 
knows  the  circumstances  existing  at  the  in- 
ception of  the  note,  what  it  was  given  for, 
etc.,  and  if  the  consideration  fails,  wholly  or 
partially,  he  does  not  come  within  the  defini- 
tion of  a  "holder  in  du^  course"  as  given 
in  section  71.  But  there  is  no  question  here 
about  an  absence  or  failure  of  consideration 
as  provided  for  in  section  47,  but  the  question 
is,  how  can  one  who  is  by  the  Act  primarily 
liable  on  these  notes  discharge  that  liability? 
The  Act  furnishes  the  answer,  and  this  Court 
and  most  of  the  other  courts  which  have 
passed  on  the  question  have  said  it  can  only 
be  done  in  one  of  the  five  ways  stated  in  the 
statute. 

It  cannot  be  successfully  contended  that 
section  77  which  says:  "In  the  hands  of  any 
holder  other  than  a  holder  in  due  course, 
a  negotiable  instrument  is  subject  to  the  same 
defenses  as  if  it  were  non-negotiable,"  etc., 
could  authorize  the  defense  here  made  or  any 
other  defense  not  permitted  by  the  Act.  If 
that  had  been  intended,  a  shorter  way  of 
announcing  such  a  rule  would  have  been 
to  simply  declare  that  "no  note  still  held  by 
the  payee  shall  be  deemed  negotiable  or  sub- 
ject to  this  Act,"  but  the  Legislature  not  only 
did  not  say  that,  but  distinctly  included  in 
section  14,  quoted  above,  a  payee  as  a 
[86]  holder  within  the  meaning  of  the  Act. 
The  appellant  has  cited  a  number  of  cases 
governed  by  the  common  law,  and  not  by  a 
statute  like  this,  in  which  sureties  were  re- 
leased, but  there  can  be  no  doubt  about  the 

• 

(juestion  at  common  law.    In  this  case,  how- 


ever, we  are  controlled  by  the  N^otiable  In- 
struments Act,  which  we  have  said  is  applica- 
ble, and  consequently  the  effect  of  it  is  that 
there  is  no  such  relation  as  principal  and 
surety  existing  between  these  parties,  so  far 
as  the  appellee  is  concerned.  Mr.  Jamesaon 
stood  in  the  same  relation  to  the  bank  that 
Mr.  Cross  did  bv  reason  of  the  Act,  and  it 
could  not  be  pretended  that  the  latter  would 
have  been  discharged,  if  he  had  made  such 
tenders  as  the  pleas  alleged  Mr.  Jamesaon  did. 

It  would  seem  to  be  clear  that  the  appel- 
lant could  not  make  the  defense  in  a  suit  at 
law  by  way  of  pleas  on  equitable  grounds. 
It  is  well  settled  in  this  State  that  such  a 
plea  is  not  good,  unless  it  sets  up  facts  which 
would  entitle  the  defendant  to  relief  in  equity 
against  a  judgment  at  law,  if  reoorered,  as 
provided  in  section  86  of  Article  75.  It  can 
scarcely  be  contended  that  the  appellant 
could  have  had  such  relief  against  a  judg- 
ment recovered  against  him.  It  would  be  a 
very  unreasonable  appeal  to  a  Court  of 
Equity,  if  one,  who  was  primarily  liable  un- 
der a  statute,  asked  that  the  judgment  be 
declared  invalid,  because  at  common  law  the 
defendant  would  have  been  a  surety,  while 
under  the  statute  he  is  treated  as  a  princi- 
pal, just  as  the  maker  who  got  the  money  is. 
It  would  in  effect  permit  a  Court  of  Equity 
to  repeal  a  statute  which  had  been  passed 
for  the  purpose  of  changing  the  ooramoa  law 
in  respect  to  this  and  other  matters,  aa  well 
as  to  have  uniforqiity  in  this  branch  of  the 
law  in  which  so  many  people  of  the  country 
are  interested.  It  may  be  that  when  the  bank 
refused  to  accept  the  money  he  could  have 
obtained  relief  in  equity,  through  a  manda- 
tory injunction  or  some  such  remedy,  requir- 
ing the  bank  to  turn  over  the  notes  to  him 
upon  payment  of  the  amount  due,  if  he  proved 
such  facts  as  are  alleged  in  his  pleas,  so  that 
he  could  [87]  proceed  against  the  other  mak- 
ers, but  as  that  is  not  before  us,  it  is  best 
not  to  say  more  on  that  question.  We  are 
satisfied,  however,  that  the  demurrers  to  the 
pleas  by  way  of  defense  on  equitable  grounds 
were  properly  sustained  for  the  reason  just 
mentioned,  as  well  as  for  the  other  ground 
we  have  stated — ^that  under  the  statute  ap- 
pellant was  not  discharged. 

There  is  a  marked  absence  of  any  evidence 
In  this  case  to  show  that  the  appellee  accept- 
ed the  appellant  as  surety,  although  evidence 
was  admitted  as  to  who  received  the  proceeds 
of  the  notes,  of  the  tenders  and  other  facts 
set  out  in  the  pleas.  Even  if  appellant's  con- 
tention— ^that  the  bank's  accepting  Mr.  James- 
son  as  surety  was  sufficient  to  establish  his 
relation  to  these  notes  as  merely  a  surety — 
could  be  allowed  under  this  statute,  that  does 
not  simply  mean  that  if  the  holder  of  the 
note  knew  that  the  defendant  was  a  surety,  as 
between  him  and  the  one  who  got  the  mone^. 
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he  "accepted"  him  aB  such  by  taking  the  note, 
but  it  means  that  the  holder  must  have 
agreed  to  treat  him  as  surety,  or  something  to 
that  effect.  As  'we  have  seen,  by  section  48  of 
Article  13,  an  accommodation  party  is  liable 
-on  the  instrument  to  a  holder  for  value,  not- 
withstanding such  holder  at  the  time  of  tak- 
ing the  instrument  knew  him  to  be  only  an 
accommodation  party.  So  of  course  that 
knowledge  is  not  sufficient  to  show  that  the 
holder  ^'accepted"  the  accommodation  party 
as  a  surety,  in  the  sense  contended  for  by  the 
appellant. 

Then  it  is  alleged  tliat  the  appellant 
thought  that  after  the  refusal  of  the  appellee 
to  accept  the  money  it  intended  to  look  to 
the  other  parties  for  payment,  but  section 
141  of  Article  13,  provides  that:  "The  holder 
may  expressly  renounce  his  rights  against 
any  party  to  the  instrument,  before,  at  or 
after  its  maturity.  An  absolute  and  uncon- 
ditional renunciation  of  his  rights  against 
the  principal  debtor  made  at  or  after  the 
maturity  of  the  instrument  discharges  the 
instrument.  ...  A  rentmmation  must  he 
in  writing,  urUesa  the  instrument  is  delivered 
MP  to  the  person  primarily  liable  [88]  there- 
on." See  Whitcomb  v.  National  Exch.  Bank, 
123  Md.  612,  91  Atl.  689,  where  Judge  Urner 
considered  that  section  at  some  length.  The 
appellant,  therefore,  had  no  right  to  suppose 
that  he  would  not  be  looked  to  for  the  pay- 
ment  of  the  notes.  There  are  other  questions 
in  the  case  which  were  argued  by  the  appel- 
lant, such  as  his  right  to  prove  the  notes 
before  the  referee  in  bankruptcy,  but  that 
would  involve  an  investigation  as  to  whether 
he  would  have  had  the  right  to  take  part  in 
the  proceedings,  unless  he  surrendered  all 
interest  in  the  deed  of  trust  he  claimed  was 
given  to  secure  him  and  others.  See  section 
6G,  Bankrupt  Law. 

Inasmuch  as  we  have  no  doubt  about  the 
main  questions  referred  to,  it  will  not  be 
necessary  to  discuss  further  any  of  the  minor 
ones.  So,  without  discussing  the  prayers 
separately,  what  we  have  said  is  sufficient 
to  indicate  our  views,  and  to  show  that  in 
our  opinion  there  was  no  error  in  the  rulings 
on  the  demurrers  or  the  prayers,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 


NOTE. 

The  uniform  negotiable  instruments  act 
is  held  in  the  reported  case  to  render  an  ac- 
commodation maker  of  a  note  primarily  lia- 
ble thereon,  so  that  he  is  not  discharged  by 
an  extension  of  time  granted  to  the  principal 
debtor.     That  holding  is  in  accord  with  the 
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great  majority  of  the  earlier  cases  which  are 
collated  in  the  note  to  Union  Trust  Co.  v. 
McGinty,  Ann.  Cas.  1913C  625. 
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CORPORATION  OF  GREENOCK 

V. 

GLASGOW     AND     SOUTH-WESTERN 
RAILWAY  COMPANY. 


England— House  of  Lords-^uly  23,  1917. 
[1P17]   A.  €k  656. 

Waters  aad  Watercourses  —  Obstmo- 
tlon  of  Natural  Wateroonrse  —  Lia- 
bility —  Extraordinary  Flood. 

A  municipality  diverting  and  obstructing 
the  course  of  a  stream,  whereby  it  is  rendered 
incapable  of  carrying  away  an  extraordinary 
rainfall,  is  liable  where  as  a  result  of  such 
a  rainfall  a  flood  occurs  and  adjacent  prop- 
erty is  damaged. 

[See  note  at  end  of  this  case.] 

[557]  Appeals  from  interlocutors  of  the 
First  Division  of  the  Court  of  Session  in  Scot- 
land affirming  interlocutors  of  the  Lord  Or- 
dinary. 

The  respondents,  the  Caledonian  Railway 
Company  and  the  Glasgow  and  South- West- 
ern Bailway  Company,  brought  actions 
against  the  appellants,  the  Corporation  of 
Greenock,  for  reparation  for  damage  done 
to  their  railways  by  flooding  alleged  to  have 
been  caused  by  works  executed  by  the  corpora- 
tion in  the  channel  of  a  natural  stream.  The 
two  actions  raised  similar  issues  and  were 
tried  together. 

On  August  5,  1912,  owing  to  an  extraordi- 
nary rainfall,  a  stream,  which  flowed  through 
Greenock,  known  as  the  West  Burn,  over- 
flowed its  banks  and  a  large  volume  of  water 
poured  down  a  public  highway,  called  Inver- 
kip  Road,  into  the  town,  causing  much  dam- 
age to  various  properties.  The  case  made  by 
the  Caledonian  Railway  Company  was  that 
this  overflow  undermined  and  displaced  a 
retaining  wall  at  their  Greenock  West  Station 
and  otherwise  damaged  their  property,  and 
that  the  flooding  was  caused  by  certain  works 
which  the  corporation  had  executed  in  the 
channel  of  the  stream,  such  works  having 
been  so  constructed  as  materially  to  obstruct 
the  natural  flow  of  the  stream  and  being  in- 
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adequate  in  form,  disposition,  and  design  to 
carry  away  the  volume  of  water  caused  by 
heavy  rain. 

The  case  for  the  Glasgow  and  South-West- 
ern Railway  Company  (so  far  as  it  differed 
from  the  previous  case)  was  that  part  of  the 
water  which  came  down  Inverkip  Road  found 
its  way  into  a  garage  on  the  south  side  of 
the  road  and  accumulated  against  a  wall 
standing  between  the  garage  and  an  open 
part  of  the  West  Burn,  until  the  pressure 
became  so  great  that  the  wall  and  garage 
[558]  were  swept  into  the  stream;  that  their 
railway  was  carried  across  this  stream  by  a 
culvert,  the  mouth  of  which  was  blocked  by 
the  debris;  and  that  the  water  then  dammed 
up  against  the  railway  fence  wall,  which  was 
on  the  top  of  the  culvert,  until  the  pressure 
from  the  water  and  the  debris  caused  the 
wall  to  collapse  so  that  the  water  rushed  on 
to  the  railway  and  did  considerable  damage. 

The  corporation,  by  way  of  defence  to  these 
actions,  denied  that  tike  damage  was  due  to 
their  operations,  and  alleged  in  the  first  case 
that  it  was  caused  by  water  coming  frou) 
other  sout-ces,  and  in  the  second  case  that  it 
was  due  to  the  inadequacy  of  the  culvert  pro- 
vided by  the  railway  company.  Alternatively 
they  pleaded  that  the  rainfall  on  August  5 
was  unprecedented  in  its  character  and  ex- 
tent and  was  such  that  no  one  could  reason- 
ably have  anticipated  it  and  amounted  to  vis 
major.  The  facts  are  fully  stated  in  the  judg- 
ment of  the  Lord  Chancellor. 

The  Lord  Ordinary  (Lord  Dewar)  held  that 
the  appellants  were  liable  in  each  case. 

The  First  Division  of  the  Court  of  Session, 
owing  to  the  importance  of  the  questions 
submitted  for  determination,  appointed  the 
parties  in  each  case  to  prepare  minutes  of 
debate  in  order  that  the  opinion  of  the  whole 
judges  of  the  Court  might  be  obtained  In 
the  result  the  interlocutor  of  the  Lord  Ordi- 
nary was  affirmed  by  a  majority  in  each  case 
— in  the  case  of  the  Caledonian  Railway  Com- 
pany by  seven  to  six  (Lord  Mackenzie,  Lord 
Skerrington,  Lord  Dundas,  Lord  Salvesen, 
Lord  Guthrie,  Lord  Anderson,  and  Lord  De- 
war;  the  Lord  President,  Lord  Johnson,  the 
Lord  Justice-Clerk,  Lord  Cullen,  Lord  Ormi- 
dale,  and  Lord  Hunter  dissenting) ;  in  the 
case  of  the  Glasgow  and  South- Western  Rail- 
way Company  by  ten  to  three  (Lord  Johnson, 
Lord  Mackenzie,  Lord  Skerrington,  Lord  Dun- 
das, Lord  Salvesen,  Lord  Guthrie,  Lord  Cul- 
len, Lord  Ormidale,  Lord  Anderson,  and 
Lord  Dewar;  the  Lord  President,  the  Lord 
Justice-Clerk,  and  Lord  Hunter  dissenting). 

Constable,  K,  C.  and  Charles  H,  Brotcn  for 
appellants. 

Clyde,  K,  C,  Hon,  W.  Watson,  K,  C.  and 
Douglas  Jamieson  for  respondent  Caledonian 
Railway  Company. 


H.  P.  Macmillan,  K.  C.  and  Douglas  Jamie- 
son  for  respondent  Glasgow  and  South-West- 
em  Railway  Company. 

John  Kennedy,  W.  8.  for  Cumming  d  Duffy 
W.  8.,  Edinburgh,  agents  for  appellants. 

Orahames  do  Go,  for  D,  L.  Forgan,  Glasgow,, 
and  Hope,  Todd  d  Kirk,  W.  8.,  Edinburgh,, 
agents  for  respondent  Caledonian  Railway 
Company. 

8hervD00d  d  Co,  for  Maclay,  Murray  d 
Spens,  Glasgow,  and  John  G.  Brodie  d  Sons, 
W.  8.,  Edinburgh,  agents  for  respondent 
Glasgow  and  South-Western  Railway  Com- 
pany. 

[561]  LoBD  FiNLAY,  L.C. — My  Lords,  the 
two  actions  which  form  the  subject  of  these 
appeals  were  brought  by  the  Caledonian  Rail- 
way Company  and  by  the  Glasgow  and  South- 
western Railway  Company  respectively 
against  the  Corporation  of  Greenock  to  re- 
cover damages  for  injury  to  the  property 
of  the  railway  companies  by  flooding  said 
to  have  been  occasioned  by  works  carried  out 
by  the  corporation. 

The  Lord  Ordinary,  Lord  Dewar  (whose 
loss  to  the  Bench  and  country  we  all  deplore), 
decided  in  favour  of  the  pursuers  in  both  cases. 
The  case  was  argued  on  appeal  before  the 
First  Division  of  the  Inner  House,  and  it 
was  directed  that  minutes  of  debate  should 
be  prepared  in  order  that  the  opinion  of  all 
the  judges  might  be  obtained.  That  opinion 
by  a  majority  in  each  case — seven  to  six  in 
the  case  of  the  Caledonian  Railway  Company 
and  ten  to  three  in  the  case  of  the  Glasgow 
and  South-Westem  Railway  Company — was 
in  favour  of  the  Lord  Ordinary's  views,  and 
the  Inner  House,  [862]  in  conformity  with 
the  opinion  of  the  majority  of  consulted  judg- 
es, affirmed  the  decision  of  the  Lord  Ordinary. 

From  that  decision  the  corporation  have 
appealed  to  your  Lordship's  House.  The  re- 
sult of  the  appeal,  in  my  opinion,  depends 
mainly  upon  questions  of  fact. 

The  case  for  the  respondents  was  that  the 
damage  to  the  railway  companies'  property 
in  Greenock  was  caused  by  a  large  volume 
of  water  which  found  its  way  down  Inverkip 
Road  (and  its  continuation,  Inverkip  Street) 
on  August  5,  1932,  owing  to  the  works  con- 
structed by  the  corporation  in  and  about  the 
channel  of  the  West  Burn  obstructing  ita 
flow.  Inverkip  Road  (by  which  name  for  con- 
venience I  shall  refer  to  Inverkip  Road  prop- 
er, and  its  continuation  Inverkip  Street)  runs 
in  a  direction  east  by  north  through  the  town 
of  Greenock,  crossing  on  bridges  first  the 
Glasgow  and  South-Western  Railway  and,  a 
little  further  down,  the  Caledonian  Railway. 
The  road  comes  down  from  the  hills  lying  to 
the  southwest  of  the  town,  and  there  is  a 
considerable  fall  even  after  the  road  has  en- 
tered the  burgh,  with  a  substantially  continu- 
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ona  gradient,  the  level  at  the  West  Greenock 
Station  of  the  Caledonian  Railway  Company 
being  20  feet  lower  than  at  the  Lady  Alice 
Park,  alongside  which  the  road  passes  soon 
after  entering  the  burgh. 

The  West  Bum  runs  alongside  the  road 
above  the  Lady  Alice  Park,  and  brings  down 
the  drainage  from  an  area  of  some  600  or 
800  acres,  and  is  liable  to  come  down  in  flood 
in  wet  weather.  The  Lord  Ordinary  describes 
the  West  Burn  in  its  natural  state  and  as 
altered  by  the  works  of  the  corporation  in 
the  following  passage  of  his  judgment: 

"The  West  Burn  comes  from  hilly  ground 
lying  to  the  south-west  of  Greenock  and  en- 
ters the  town  at  the  park  called  the  'Lady 
Alice  Park/  about  800  yards  south-west  of 
the  railway  station.  Until  a  few  years  ago  it 
flowed  through  this  park  for  a  distance  of 
about  400  yards  in  a  little  valley.  The  chan- 
nel of  the  stream  was  considerably  below  the 
surrounding  ground  which  drained  into  it, 
and  in  particular  was  below  the  level  of  In- 
verkip  Road,  which  lay  on  its  north  bank. 
In  the  year  1908  this  little  valley  was  present- 
ed to  the  town  of  Greenock,  and  the  defenders, 
with  a  view  to  effecting  a  city  improvement, 
and  forming  a  playground  for  children,  a1-> 
tered  the  natural  channel  of  the  West  Bum 
and  the  contour  of  the  [563]  ground.  They 
constructed  a  culvert  and  enclosed  the  West 
Bum  in  it,  and  raised  the  level  by  depositing 
materia]  on  the  top  of  the  culvert.  In  this 
way  a  pleasure  ground  has  been  formed,  but 
the  valley  has  been  obliterated  and  the  burn 
buried.  The  surface  of  the  part  now  slopes 
down  to  Inverkip  Road,  which  has  become 
the  lowest  level,  and  is  the  only  channel  for 
surface  water  formerly  drained  into  the  West 
Burn,  and  for  any  overflow  which  may  come 
from  the  burn  before  it  reaches  the  mouth 
of  the  culvert.  The  lower  end  of  Inverkip 
Road  is  called  Inverkip  Street,  and  leads 
down  to  Greenock  West  Station. 

"In  addition  to  altering  the  levels  in  this 
way  the  defenders  constructed  certain  works 
at.  the  mouth  of  the  culvert,  which  had  the 
effect  of  seriously  obstructing  the  free  flow 
of  water.  These  works  consisted  of  a  con- 
crete paddling  pond  placed  near  the  mouth  of 
the  culvert  and  constructed  in  such  a  manner 
that  the  concrete  bottom  of  the  pond  is  1  foot 
7  inches  higher  than  the  original  bed  of  the 
bum.  At  the  bottom  end  there  is  a  concrete 
curb  or  weir,  and  in  the  mouth  of  the  culvert 
there  is  an  iron  grating  to  prevent  children 
falling  into  the  culvert;  and  in  the  mouth  of 
the  culvert  there  are  a  couple  of  large  iron 
pipes  which  discharge  surplus  water  from 
two  of  the  corporation's  reservoirs.  At  the 
top  end  of  the  paddling  pond  there  is  a  con- 
crete dam  placed  across  the  stream,  with  a 
footpath  on  the  top,  to  give  access  from  Inver- 
kip Road  to  Brachelston  Street,  and  an  open- 
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ing  underneath — 8  feet  wide  by  4  feet  5  inches 
high — for  the  passage  of  the  burn.  The  foot- 
way on  the  top  of  the  dam  and  the  cope  wall 
of  the  paddling  pond  are  both  above  the  level 
of  Inverkip  Road. 

"It  is  admitted  that  these  works  obstruct 
about  half  the  flow  of  water  which  would 
otherwise  go  down  the  culvert.  That  is  not 
of  importance  except  in  times  of  high  flood. 
But  the  rainfall  in  Greenock  is  heavy,  and  the 
West  Burn  is  frequently  in  high  flood.  It 
drains  an  area  variously  estimated  at  from 
600  to  800  acres  of  hill  ground,  and  running 
transversely  across  this  area  there  are  two 
canals  or  'cuts'  which  connect  some  of  the 
corporation  reservoirs,  and  one  of  these  cuts 
discharges  surplus  water  into  the  West  Burn. 
Like  all  hill  burns  it  rises  rapidly  in  heavy 
rain;  but  before  the  defenders  altered  the 
levels  and  constructed  their  works  it  had  nev- 
er caused  any  damage.  Since  the  alterations 
were  made,  however,  [564]  it  has  twice  over- 
flowed on  to  Inverkip  Road  at  the  mouth  of 
the  culvert  and  damaged  property  in  the 
town — once  in  December,  1909,  and  again  on 
the  present  occasion." 

Before  the  works  carried  out  by  the  cor- 
poration the  West  Burn  had  a  deep  and  capa- 
cious channel  down  which  all  water  passed 
freely  at  a  level  much  lower  than  that  of 
Inverkip  Road.  The  works  of  the  corpora- 
tion filled  up  the  channel  altogether,  in  order 
to  form  the  Lady  Alice  Park,  and  substituted 
for  the  channel  a  culvert  below  the  surface 
of  the  park,  which  was  raised  to  a  height 
above  Inverkip  Road.  The  result  was  that 
if  the  culvert  proved  Insuflicient  to  carry  off 
flood  water  it  would  overflow  into  Inverkip 
Road,  which  would  be  thus  converted  into 
the  bed  of  a  stream  down  which  the  water 
would  rush  in  the  direction  of  the  two  rail- 
ways. Lady  Alice  Park  is  about  400  yards 
long,  and  at  its  lower  end  the  \vater  emerges 
from  the  culvert  constructed  by  the  corpora- 
tion into  the  open  and  deep  channel  of  the 
West  Burn  and  runs  down  it  for  a  distance 
of  about  200  feet  past  Leslie's  garage,  which 
is  on  the  left  bank  of  the  channel.  The  water 
is  then  conducted  into  a  culvert  crossing  un- 
der the  Glasgow  and  South-Western  Railway 
and  the  Inverkip  Road,  whence  it  passes 
mainly  by  culverts  to  the  sea. 

On  the  forenoon  of  August  5,  1912,  very 
heavy  rain  came  on  in  the  Greenock  district, 
which  resulted  in  the  damage  forming  the 
subject  of  these  actions.  Everything  turns 
on  the  sequence  of  events,  which  appears  to 
me  to  have  been  as  follows: — 

10.45  the  rain  began;  10.50  the  rain  be- 
came very  heavy;  11.15  an  overflow  of  water 
coming  down  the  West  Burn  took  place  from 
the  paddling  pond  into  the  Inverkip  Road; 
11.20  the  water  pouring  down  Inverkip  Road 
reached  Leslie's  garage;  11.40  the  flood  swept 
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Leslie's  garage  buildings,  with  their  contents, 
motors,  &c.,  into  the  channel  of  the  West 
Burn,  and  at  11.45  it  swept  away  the  wall 
of  the  Glasgow  and  South- Western  Railway; 
12.10  the  retaining  wall  of  the  Caledonian 
Railway  Company  at  the  West  Station  fell 
owing  to  the  pressure  of  the  water  which 
had  accumulated  behind  it. 

The  Lord  Ordinary  found  that  the  damage 
was  done  by  the  water  which  was  diverted  in- 
to the  Inverkip  Road  by.  the  works  of  the 
corporation  at  Lady  Alice  Park.  He  found 
that  the  overflow  from  the  paddling  pond 
began  at  11.15,  and  that  this  overflow,  com- 
ing down  the  Inverkip  Road,  caused  the 
fall  of  the  Glasgow  and  South-Western 
[565]  Railway  wall  at  11.45  and  the  fall  of 
the  Caledonian  Railway  Company's  at  12.10. 

The  Lord  President,  in  an  elaborate  judg- 
ment, dissented  from  the  conclusion  of  the 
Lord  Ordinary  in  point  of  fact,  and  held  that 
the  fall  of  the  railway  walls  occurred  before 
the  overflow  from  the  paddling  pond.  If  so, 
the  inference  is,  of  course,  irresistible  that 
the  fall  of  these  walls  was  not  caused  by  that 
overflow:     ante  hoc  ergo  non  propter  hoc. 

The  Lord  President  found  that  the  retain- 
ing wall  of  the  Caledonian  Railway  Company 
gave  way  about  ten  minutes  past  12  o'clock 
and  that  the  overflow  of  the  burn  and  pad- 
dling pond  occurred  at  about  a  quarter  past 
12.  He  referred  especially  to  the  evidence  of 
Inglis,  a  witness  for  the  pursuers  (appendix, 
vol.  2,  p.  210),  and  said  that  the  Lord  Ordi- 
nary failed  to  observe  that  Inglis  really 
meant  a  quarter  past  12  when  he  said  that  a 
quarter  past  11  was  the  time  when  he  ob- 
served the  burn  overflowing  from  the  paddling 
pond.  This  witness  stated  in  his  evidence 
that  he  saw  the  overflow  at  11.15  from  the 
higher  ground  in  a  market  garden  situate  at 
the  corner  formed  by  the  junction  of  Bow 
Road  and  Inverkip  Road,  just  opposite  the 
paddling  pond.  When  the  rain  came  on  he 
took  shelter  in  a  greenhouse  for  a  time,  and 
went  up  to  the  higher  ground  in  the  market 
garden  after  the  rain  had  been  falling  for 
about  half  an  hour.  As  the  rain  began  at 
10.45  or  thereabouts  this  points  to  about 
11.15  as  the  time  when  Inglis  went  up  to  the 
higher  ground  in  the  garden,  and  11.15  is 
the  time  he  specifies  in  his  evidence.  The  pas- 
age  to  which  the  Lord  President  refers  (ap- 
pendix, vol.  2,  p.  131)  as  showing  that  Inglis 
meant  12.15  when  he  said  11.15  appears  to 
me  clearly  to  relate  to  a  subsequent  occasion 
altogether  when  he  left  the  market  garden  "at 
the  back  of  twelve,"  crossed  the  Bow  Road,  and 
went  up  through  the  cemetery  and  then  down 
til  rough  its  main  gate.  Taking  Inglis's  evi- 
dence as  a  whole,  I  have  no  hesitation  in 
accepting  the  Lord  Ordinary's  understanding 
of  his  evidence  as  correct.  Inglis's  evidence, 
so  understood,   is  consistent  with   the  elTect 


of  other  evidence  in  the  case  as  a  whole,  and 
is  particularly  corroborated  by  the  witnesses 
Smillie  and  Sheridan. 

When  the  pond  overflowed  the  flood  rushed 
down  Inverkip  Road  and  reached  Leslie's  gar- 
age, pouring  into  the  yard  through  [566]  the 
upper  gateway.  The  men  who  were  there 
described  the  exertions  w^hich  they  made  to 
stem  the  flood,  exertions  which  would  prob- 
ably fill  up  some  fifteen  or  twenty  minutes 
of  time  and  bring  us  up  to  11.40  or  there- 
abouts— the  probable  time  of  the  fall  of  the 
garage.  This  time  is  arrived  at  by  the  fact 
that  the  Glasgow  and  South-Western  signal- 
man, Robert  Handley,  fixes  11.50  as  the  time 
when  he  saw  the  flood  and  debris  pouring 
along  the  line  of  the  Glasgow  and  South- 
Western  Railway,  which  they  had  reached 
through  the  breach  in  the  railway  wall. 
Reckoning  back  from  11.50,  the  hour  fixed  bj 
the  signalman,  it  appears  to  be  probable  that 
the  Lord  Ordinary  was  right  in  saying  that 
the  overflow  from  the  pond  converting  the 
Inverkip  Road  into  a  torrent  took  place  at 
about  11.15. 

The  evidence,  taken  as  a  whole,  seems  to 
point  to  this  conclusion,  and  the  opinion  of 
the  judge  who  heard  and  saw  the  witnesses 
is,  of  course,  entitled  to  great  weight  on  a 
point  of  this  kind. 

The  evidence  appears  to  leave  no  doubt  that 
the  flood  coming  down  the  road  from  the  over- 
flow of  the  pond  was  the  cause  of  the  damage 
to  the  Glasgow  and  South-Western  Railway 
Company.  The  great  volume  of  water  which 
found  its  way  into  the  yard  of  the  garage  at 
and  after  11.20  cannot  well  have  come  from 
any  other  source.  At  about  11.40  it  swept 
the  garage  buildings  and  their  contents,  in- 
cluding two  motors,  into  the  bed  of  the 
stream,  and  the  flood  impelled  this  mass  of 
solid  material  against  the  railway  wall,  which 
collapsed. 

As  regards  the  damage  done  to  the  wall  of 
the  Caledonian  Railway  Company,  which  is 
situate  further  down  the  Inverkip  Road,  it 
was  strongly  contended  for  the  corporation 
that  after  the  eollapse  of  the  garage  buildings 
at  11.40  the  flood  proceeding  from  the  over- 
flow at  the  paddling  pond  would  rush  through 
the  garage  yard  into  the  bed  of  the  stream 
and,  when  the  wall  fell,  down  the  line  of  the 
Glasgow  and  South-Western  Railway,  so  that 
any  contribution  from  the  West  Bum  to  the 
fall  of  the  Caledonian  Railway  wall  would 
from  that  time  have  been  impossible.  I  do 
not  think  that  this  is  correct  in  point  of  fact 
Though  the  gate  at  the  upper  end  of  the 
garage  yard  was  open,  the  fence  remained  be- 
tween the  yard  and  the  road,  and  the  lower 
gate  was  closed.  This  would  be  quite  enough 
to  ensure  that  a  great  part  of  the  flood  would 
continue  in  [567]  its  course  down  the  Inver- 


GREENOCK  CORPORATION  v.  CALEDONIAN  R.  CO. 

[1917]  A,  c.  sse. 


1107 


kip  Boad  and  would  not  be  diverted  into  the 
garage  yard. 

The  West  Greenock  Station  of  the  Cale- 
donian Railway  Company  is  situate  in  the 
angle  formed  by  the  junction  of  Roxburgh 
Street  with  Inverkip  Road,  and  at  the  junc- 
tion there  is  an  open  space  spoken  of  in  the 
evidence  as  the  Railway  Square.  Very  soon 
after  the  rainfall  began  water  began  to  gather 
in  this  square,  pouring  into  it  from  the  adja- 
cent streets,  and  began  to  accumulate  behind  a 
retaining  wall  of  the  railway  company  form- 
ing part  of  the  station  buildings.  This  wall 
ultimately  collapsed,  owing  to  the  pressure 
of  the  water  upon  it,  and  the  action  is 
brought  by  the  Caledonian  Railway  Company 
on  the  allegation  that  its  fall  was  caused  or 
materially  contributed  to  by  the  flood  from 
the  West  Burn,  which,  after  the  overflow  from 
the  paddling  pond,  found  its  way  down  Inver- 
kip Road  into  the  square,  and  thence  upon 
the  railway  premises.  It  was  contended  by 
the  corporation  that  the  damage  to  this  wall 
was  done  entirely  by  water  from  other  sources 
and  that  their  works  were  in  no  way  responsi- 
ble for  what  happened. 

I  agree  with  the  Lord  Ordinary  in  thinking 
that  in  point  of  fact  the  flood  coming  down 
Inverkip  Road  caused  by  the  diversion  into 
this  road  of  the  water,  which,  but  for  the 
corporation's  works,  would  have  found  its 
way  to  the  sea  by  the  open  channel,  substan- 
tially contributed  to  the  disaster.  As  soon 
as  it  is  established  that  the  overflow  from  the 
paddling  pond  preceded  the  fall  of  the  re- 
taining wall  by  nearly  an  hour,  it  is  almost 
impossible  to  suppose  that  the  great  volume 
of  water  which  from  this  source  would  find 
its  way  into  the  square  both  before  and  after 
the  fall  of  the  garage  would  not  contribute 
substantially  to  what  followed.  It  would  re- 
quire a  very  clear  case  upon  the  evidence  to 
justify  a  reversal  of  the  finding  of  fact  by 
the  Lord  Ordinary,  before  whom  the  case  was 
tried,  and  in  my  opinion  the  efl*ect  of  the  evi- 
dence as  a  whole  is  to  show  that  the  Lord 
Ordinary  was  right.  The  evidence  shows  that 
there  had  been  a  considerable  gathering  of 
water  in  the  square  adjoining  the  W'est  Sta- 
tion before  the  overflow  from  the  West  Burn 
at  the  paddling  pond.  Dr.  Cook,  a  witness 
called  by  the  appellants,  who  passed  in  his 
car  along  Roxburgh  Street  from  the  east, 
across  the  Railway  Square  and  across  Brach- 
elston  Square  and  up  South  Street,  describes 
the  flooded  condition  of  the  Railway  Square 
[568]  and  the  west  part  of  Roxburgh  Street, 
and  says  that  the  water  was  coming  down 
Mount  Pleasant  Street,  Caddlehill  Street, 
and  South  Street.  He  adds:  "At  the  time 
I  crossed  Brachelston  Square  there  was  prac- 
tically no  water  coming  over  from  Inverkip 
Road.  That  must  have  been  half  an  hour 
after  the  onset  of  the  flood.    That  would  be 


half  past  11.  ...  I  may  be  five  minutes 
out  in  my  time,  but  not  more;  I  am  quite 
sure  of  that.  I  should  think  it  would  be  from 
thirty  to  thirty- five  minutes  after  the  heavy 
rain  came  on,  whatever  time  that  was." 

If  the  commencement  of  the  heavy  rain  is 
taken  as  being  at  10.50  this  would  bring 
the  time  spoken  of  by  Dr.  Cook  to  11.20  or 
11.25. 

Hector  Crawford,,  another  witness  called  by 
the  corporation,  was  in  the  employment  of 
Messrs.  McPherson  &  Co.,  slaters,  80  Rox- 
burgh Street.  Between  11  and  12  on  August 
5  he  was  called  by  telephone  to  a  house  in 
South  Street.  He  describes  the  flood  in  the 
Railway  Square  and  the  streets  through 
which  he  passed: — "Q.  What  was  the  state 
of  Inverkip  Road  when  you  first  looked  up 
it? — A.  Wlien  we  got  to  the  West  Station 
and  looked  up  there  was  no  water  coming 
down  Inverkip  Road.  Q.  Was  water  coming 
down  the  other  streets  at  that  time  when  vou 
saw  none  coming  down  Inverkip  Road? — A. 
Yes."  .  .  .  **I  then  suddenly  saw  water 
coming  down  Inverkip  Road  with  great  force. 
It  looked  as  if  there  was  a  sudden  stream 
beginning  to  pour  down  Inverkip  Road." 

David  White  Mill,  another  witness  called 
by  the  corporation,  gave  evidence  to  the  same 
effect.  He  said:  '*I  should  sav  that  it  would 
be  half  an  hour  after  the  heavy  rain  came 
on  that  I  first  noticed  that  water  was  coming 
from  the  Inverkip  direction.  .  .  .  The 
square  was  fiooded  before  I  saw  any  water 
coming  from  the  Inverkip  direction.  I  should 
say  from  what  I  noticed  that  the  burn  water 
came  in  about  half  an  hour  after  the  square 
started  pounding  up,  and  I  should  say  the 
square  was  flooded  about  twenty  minutes  be- 
fore I  noticed  the  water  coming  in  from  the 
Inverkip  direction.  .  .  .  None  of  the  other 
streets  made  as  heavy  a  discharge  of  water 
into  the  square  as  Inverkip  Street,  although 
Mount  Pleasant  Street  was  very  heavy." 

All  this  evidence  goes  to  show  that  the 
greatest  volume  of  water  [569]  which  came 
down  to  the  Caledonian  Railway  Square  was 
from  the  Inverkip  Road,  and  that  it  started 
coming  down  from  that  direction  with  sud- 
denness at  some  time  between  11  and  12.  It 
appears  to  me  that  the  reasonable  inference 
is  that  this  flood  coming  down  the  Inverkip 
Road  proceeded  from  the  overflow  of  the  burn 
from  the  paddling  pond,  caused  by  the  corpo- 
ration's works  there.  When  once  it  is  es- 
tablished that  this  very  considerable  volume 
of  water  came  down  the  Inverkip  Road,  be- 
ginning at  11.15,  it  appears  to  me  only  rea- 
sonable to  conclude  that  it  substantially  con- 
tributed to  the  pressure  of  the  water  upon 
the  retaining  wall  of  the  Caledonian  Railway 
Company  and  its  consequent  collapse,  and  it 
appears  to  me  to  have  been  the  main,  if  not 
the  only,  cause  of  the  fall  of  the  garage  and 
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the  consequent  destruction  of  the  wall  of  the 
Glasgow  and  South- Western  Railway. 

It  remains  to  consider  the  question  of  law 
raised  on  behalf  of  the  appellants. 

The  question  of  the  liability  incurred  by 
any  person  who  interferes  with  a  natural 
watercourse  was  considered  in  the  Court  of 
Session  in  the  case  of  Kerr  v.  Orkney,  20 
Dunlop  298,  302.  In  that  case  a  dam  had 
been  constructed  on  a  stream  for  the  purpose 
of  collecting  water,  and  Lord  Justice-Clerk 
Hope  makes  the  following  observations  as  to 
the  extent  of  the  liability  for  damage  occa* 
sioned  by  the  escape  of  such  water : 

"Although  we  did  not  require  any  answer 
from  the  respondent  upon  the  general  point 
of  Lord  Orkney's  liability  for  the  consequenc- 
es of  his  dam  bursting  from  a  violent  fall  of 
rain,  yet  I  think  it  right  to  state  the  general 
principle  on  which  the  view  of  the  Court  is 
founded.  That  principle  is — ^that  if  a  person 
chooses  upon  a  stream  to  make  a  great  opera- 
tion for  collecting  and  damming  up  the  water 
for  whatever  purpose,  he  is  bound,  as  the 
necessary  condition  of  such  an  operation,  to 
accomplish  his  object  in  such  a  way  as  to 
protect  all  persons  lower  down  the  stream 
from  all  danger:  He  must  secure  them 
against  danger.  It  is  not  sufficient  ^hat  ha 
took  all  the  pains  which  were  thought  at  the 
time  necessary  and  sufficient.  They  were  ex- 
posed to  no  danger  before  the  operation.  He 
creates  the  danger,  and  he  must  secure  them 
against  danger,  so  as  to  make  them  as  safe 
notwithstanding  his  dam  as  they  were 
[570]  before.  It  is  no  defence  in  such  a  case 
to  allege  the  dam  would  have  stood  against 
all  ordinary  rains — it  gave  way  in  %n  extra- 
ordinary and  unprecedented  fall  of  rain, 
which  could  not  be  expected.  The  dam  must 
be  made  perfect  against  all  extraordinary 
falls  of  rain — else  the  protection  is  not  af- 
forded against  the  operation  which  the  party 
must  accomplish.  An  extraordinary  fall  of 
rain  is  a  matter  which,  in  our  climate,  can- 
not be  called  a  damnum  fatale — supposing  the 
doctrine  so  denoted  by  that  term  to  be  appli- 
cable, generally  speaking,  to  a  dam  for  col- 
lecting water.  And  the  experience  of  the 
last  fifteen  years  has  shown  that  the  in- 
creased drainage  of  the  country  brings  down 
in  heavy  rains  the  whole  water  in  a  very 
short  space  of  time,  and  therefore  in  floods 
of  a  weight,  and  power,  and  force  of  water 
quite  unknown  in  former  times.  But  against 
such  a  state  of  things  the  party  forming  such 
dams  must  completely  provide,  so  as  to  se- 
cure safety  to  those  lower  down  the  stream. 
When  an  operation  is  made  which  involves 
great  risk  to  the  safety  of  life  and  property, 
the  condition  on  which  alone  that  can  be  al- 
lowed which  causes  such  risk  is  complete 
protection.  A  dam  that  gives  way  in  a 
night's  rain  is  not  such  as  the  maker  was 


bound  to  erect.  The  fact  that  It  gives  way 
is  a  proof  that  his  obligation  was  not  ful- 
filled, and  that  the  protection  was  not  afford- 
ed which  he  was  bound  to  provide. 

''What  shall  be  considered  a  damnum  fa- 
tale  in  such  a  case  I  need  not  inquire,  but 
of  this  I  am  very  clear,  that  a  great  fall  of 
rain  and  consequent  accumulation  and  weight 
of  water  is  not  a  damnum  fatale  which  ex- 
empts the  proprietor  from  liability  for  the 
failure  of  his  operation — for  it  is  against 
such  accumulation  and  weight  of  water  that 
he  is  bound  to  provide." 

In  my  opinion  the  Lord  Justice-Clerk  in 
that  passage  correctly  stated  the  .law  of  Scot- 
land, and  it  received  approval  in  your  Lord- 
ships' House  when  the  Orkney's  Case,  20 
Dunlop  298,  came  under  consideration  in  Ten- 
nent  v.  Glasgow,  2  M.  H.  L.  22,  26,  28.  In 
that  case  the  defender  had  substituted  a  wall 
for  a  hedge  as  a  defence  for  his  property. 
A  stream  burst  its  banks  at  a  point  above 
the  wall;  and  the  water  descending  was 
dammed  up  by  the  wall,  which  after  a  time 
gave  way  and  considerable  damage  was  done 
by  the  accumulated  water  to  the  lands  of  an 
inferior  inheritor.  In  giving  judgment 
[571]  Lord  Westbury  says:  "My  Lords,  this 
case  differs  very  much  from  those  which  have 
been  cited  and  relied  upon  at  the  Bar.  If 
anything  be  done  by  an  individual  which  in- 
terferes with  natural  occurrences,  such  as, 
for  example,  in  Lord  Orkney's  Case,  20  Dun- 
lop 298,  throwing  a  dam  across  the  course  of 
a  stream,  it  is  undoubtedly  the  duty  of  that 
individual  so  to  construct  the  work  as  to  pro- 
vide in  an  efficient  manner,  not  only  against 
usual  occurrences  and  ordinary  state  of 
things,  but  also  to  provide  against  things 
which  are  unusual  and  extraordinary.  And, 
therefore,  the  decision  of  the  Court  in  the 
Orkney's  Case,  20  Dunlop  298,  where  a  dam 
gave  way,  was  properly  referable  to  that  cir- 
cumstance." Lord  Chelmsford  says:  "This 
case  is  not  at  all  like  the  case  of  Lord  Ork- 
ney, 20  Dunlop  298, — ^that  is,  the  case  with 
respect  to  the  dam,  because  there,  as  I  have 
already  intimated,  the  stream  before  the 
erection  of  the  dam  flowed  harmlessly  to  the 
pursuer's  mill.  Lord  Orkney  erected  a  dam, 
by  which  he  obstructed  and  headed  up  the 
course  of  the  water.  He  was  bound,  therefore, 
under  those  circumstances, — interfering  with 
the  stream,  and  with  another  person's  right 
over  the* stream, — ^to  provide  against  every 
contingency.  And  although  it  was  an  extraor- 
dinary flood  in  that  case  which  occasioned  the 
bursting  of  the  dam,  it  was  one  which  he 
ought  to  have  provided  against.  He  ought 
to  have  made  the  dam  capable  of  resisting 
any  force  which  might  be  directed  against  it." 

These  authorities  justify  the  view  of  the 
law  propounded  by  Professor  Bankine  in  his 
work  on  the  Law  of  Land  Ownership  in  Scot- 
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land,  4th  ed.  p.  376:  ''The  sound  view  seems 
to  be  that  even  in  the  case  of  an  unprecedent- 
ed disaster  the  person  who  constructs  an  opus 
manufactum  on  the  course  of  a  stream  or 
diverts  its  flow  will  be  liable  in  damages  pro- 
vided the  injured  proprietor  can  show  (1) 
that  the  opus  has  not  been  fortified  by  pre^ 
scription,  and  (2)  that  but  for  it  the  phe- 
nomena would  have  passed  him  scathless/' 
This  passage,  in  my  opinion,  expresses  the 
true  view  of  the  law  applicable  to  this  case. 

The  appellants  contend  that  they  are  not 
responsible,  as  the  injury  to  the  wall  was 
in  the  nature  of  damnum  fatale.  What 
amounts  to  damnum  fatale?  Its  definition 
is  given  by  Lord  Westbury  in  Tennent  v. 
Glasgow,  2  M.  H.  L.  22,  26,  27 :  ''Under  these 
circumstances,  my  Lords,  what  has  occurred 
is  one  of  those  things  [572]  which  do  not  in- 
volve any  legal  liability — what  are  denomi- 
nated in  the  law  of  Scotland  damnum  fatale 
occurrences — circumstances  which  no  human 
foresight  can  provide  against  and  of  which 
human  prudence  is  not  bound  to  recognize 
the  possibility,  and  which  when  they  do  occur, 
therefore,  are  calamities  which  do  not  involve 
the  obligation  of  paying  for  the  consequences 
that  may  result  from  them." 

Lord  Cockburn  expressed  the  same  idea  in 
a  picturesque  phrase  used  by  him  in  Samuel 
V.  Edinburgh  and  Glasgow  Co.  Ry.  13  Dunlop 
312,  314,  when  he  said :  "I  think  he  is  bound 
to  provide  against  the  ordinary  operations 
of  nature,  but  not  against  her  miracles." 

In  my  opinion  the  appellants  have  entirely 
failed  to  establish  any  defence  on  this  ground. 
It  is  true  that  the  flood  was  of  extraordinary 
violence,  but  floods  of  extraordinary  violence 
must  be  anticipated  ad  likely  to  take  place 
from  time  to  time.  It  is  the  duty  of  any- 
one who  interferes  with  the  course  of  a 
stream  to  see  that  the  works  which  he  sub- 
stitutes for  the  channel  provided  by  nature 
are  adequate  to  carry  off  the  water  brought 
down  even  by  extraordinary  rainfall,  and  if 
damage  results  from  the  deficiency  of  the 
substitute  which  he  has  provided  for  the  nat- 
ural channel  he  will  be  liable  Such  damage 
is  not  in  the  nature  of  damnum  fatale,  but  is 
the  direct  result  of  the  obstruction  of  a  natur- 
al watercourse  by  the  defenders'  works  fol- 
lowed by  heavy  rain. 

Reliance  was  placed  by  the  appellants  upon 
the  case  of  Nichols  v.  Marsland,  L.  R.  10  Exch. 
255;  2  Ex.  D.  1,  5.  In  that  case  it  was  de- 
cided that  if  the  escape  of  water  from  a 
reservoir  was  due  to  the  act  of  God,  the  per- 
son maintaining  the  reservoir  is  not  liable. 
As  Mellish,  L.J.,  put  it:  '*If,  indeed,  the  dam- 
ages were  occasioned  by  the  act  of  the  party 
without  more — as  where  a  man  accumulates 
water  on  his  own  land,  but,  owing  to  the  pecu- 
liar nature  or  condition  of  the  soil,  the  water 
escapes  and  does  damage  to  his  neighbour-^ 


the  case  of  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  establishes  that  he  must  be  held  liable." 
The  Lord  Justice  then  goes  on  to  decide  that 
if  the  bursting  of  the  reservoir  was  due  to 
the  act  of  Gk>d  the  liability  to  pay  damages 
does  not  arise. 

Nichols  V.  Marsland,  L.  R.  10  Exch.  265; 
2  Ex.  D.  1,  5,  had  been  tried  by  a  jury,  and 
the  finding  [573]  of  the  jury  is  thus  stated 
by  MelHsh,  L.J.!  "The  remaining  question 
is,  did  the  defendant  make  out  that  the  es- 
cape of  the  water  was  owing  to  the  act  of 
God?  Now  the  jury  have  distinctly  found, 
not  only  that  there  was  no  negligence  in  the 
construction  or  the  maintenance  of  the  res- 
ervoirs, but  that  the  flood  was  so  great  that 
it  could  not  reasonably  have  been  anticipated, 
although,  if  it  had  been  anticipated,  the  effect 
might  have  been  prevented;  and  this  seems 
to  us  in  substance  a  finding  that  the  escape 
of  the  water  was  owing  to  the  act  of  God. 
However  great  the  flood  had  been,  if  it  had 
not  been  greater  than  floods  that  had  hap- 
pened before  and  might  be  expected  to  occur 
again,  the  defendant  might  not  have  made 
out  that  she  was  free  from  fault;  but  we 
think  she  ought  not  to  be  held  liable  because 
she  did  not  prevent  the  effect  of  an  extraor- 
dinarv  act  of  nature,  which  she  could  not 
anticipate." 

Two  observations  arise  upon  this  case  of 
Nichols  V.  Marsland,  L.  R.  10  Exch.  255;  2 
Ex.  D.  1. 

The  first  is  that  the  case  is  dealt  with  in 
the  argument  and  judgments  with  reference 
merely  to  the  accumulation  of  water  in  a 
reservoir.  There  is  no  reference  to  the  fact 
that  the  course  of  a  natural  stream  had  been 
interfered  with.  The  operations  which  had 
in  fact  been  carried  out  are  described  on  p. 
256  of  the  report  of  the  case  in  L.  R.  10  Ex. 
as  follows:  "A  natural  stream  called  Bag- 
brook,  which  rose  in  higher  lands,  ran 
through  the  defendant's  grounds,  and  after 
leaving  them  flowed  under  the  four  county 
bridges  in  question.  After  toteriag  the  de- 
fendant's grounds  the  stream  was  diverted 
and  dammed  up  by  an  artificial  embankment 
into  a  pool  of  three  acres  in  area,  called  'the 
upper  pool,'  from  which  it  escaped  over  a 
weir  in  the  embankment,  and  was  again  simi- 
larly dammed  up  by  an  artificial  embank- 
ment into  the  'midiUe  pool,'  which  was  be- 
tween one  and  two  acres  in  area.  Escaping 
over  a  weir  in  the  embankment,  it  was  again 
dammed  up  into  the  'lower  pool,'  wkieh  was 
between  eight  and  nine  acres  in  area,  and 
from  which  the  stream  escaped  into  its  natur- 
al and  original  course."  This  decision,  hav- 
ing reference  merely  to  the  storage  of  water 
as  in  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330, 
does  not  affect  the  question  of  liability  for  in- 
terference with  the  course  of  a  natural  stream 
as  laid  down  in  the  authorities  cited  above^ 
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Secondly,  the  jury  had  found  that  the  dam- 
age was  occasioned  [574]  by  the  act  of  God, 
and  on  p.  6  of  the  report  in  2  Ex.  I),  there 
is  this  note:  "The  question  whether  the  rule 
should  be  made  absolute  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the 
evidence,  was  reserved  for  future  discussion, 
if  the  plaintiff  should  desire  it." 

It  does  not  appear  that  this  question  was 
ever  again  brought  up  for  discussion  in  the 
Exchequer  Chamber. 

In  the  case  now  under  appeal  the  Lord 
Ordinary  found,  and  in  my  opinion  rightly 
found,  that  the  flood  could  not  be  regarded  as 
in  the  nature  of  danmum  fatale,  and  that 
the  appellants  in  constructing  the  culvert 
ought  to  have  foreseen  the  possibility  of 
such  an  occurrence  and  to  have  provided 
against  it.  In  my  opinion  both  the  appeals 
fail  upon  all  points,  and  should  be  dismissed 
with  costs. 

Lord  Dunedin. — My  Lords,  I  concur.  The 
Lord  Chancellor  has  gone  so  fully  into  the 
evidence,  and  I  am  so  entirely  in  accordance 
with  the  view  he  has  taken  of  the  events  of 
the  morning  of  August  6,  1912,  that  I  can- 
not think  of  inflicting  on  your  Lordships 
what  would  only  be  a  repetition  of  what  he 
has  said.  I  agree  with  the  Lord  Ordinary 
and  disagree  with  the  Lord  President  as  to 
the  time  at  which  the  overflow  at  the  pond 
took  place.  The  view  of  the  Lord  President 
is,  I  think,  based  on  what  I  conceive  to  be 
an  erroneous  impression — that  Inglis  went 
only  once  up  the  hill.  Further,  it  does  not 
square  with  the  times  of  the  various  occur- 
rences. That  the  fall  of  the  Glasgow  and 
South -Western  wall  was  occasioned  by  the 
descent  upon  it  of  the  wreckage  of  the  garage 
seems  to  me  certain,  the  evidence  being  the 
character  of  the  debris  which  was  carried 
down  the  tunnel  towards  Prince's  Pier.  That 
the  wrecking  of  the  garage  was  due  in  its 
turn  of  the  ov^flow  from  the  pond  is  made 
out,  in  my  opinion,  first,  because  of  the  syn- 
chronization of  the  various  time  observations, 
and,  second,  because  without  some  sudden  and 
great  access  of  pressure  I  do  not  think  the 
garage  would  have  been  wrecked;  and  such 
sudden  and  great  access  is  easily  attributable 
to  a  great  overflow  which,  it  is  admitted,  did 
at  some  time  de  facto  take  place.  Moreover, 
once  we  find  that  the  overflow  sent  a  great 
additional  body  of  water  down  the  hill,  it 
becomes  evident  that  that  water  would  main- 
tain at  a  pressure  level  the  [575]  water 
which  had  lodged  behind  the  Caledonian 
Company's  retaining  wall,  and  which  but  for 
this  maintenance  might  have  cleared  itself 
through  the  weepholes. 

As  to  the  appellants  being  in  fact  responsi- 
ble for  the  alteration  of  the  bed  of  the  stream^ 


which  made  what  happened  possible,  there  is 
no  dispute.  The  only  question  that  remains 
is  whether  the  responsibility  in  fact  entails 
a  responsibility  in  law. 

My  Ix>rd8,  I  think  I  am  making  an  accu- 
rate statement  when  I  say  that  the  case  of 
Kerr  v.  Orkney,  20  Dunlop  298,  has  been 
since  its  date  considered  by  Scottish  lawyers 
to  have  been  well  decided,  and  it  will  from 
henceforth  enjoy  the  approval  of  the  noble 
Lord  on  the  woolsack,  and,  I  believe,  of  the 
other  noble  Lords  who  have  taken  part  in 
this  appeal.  Mr.  Constable  in  his  address, 
which  was  equally  admirable  for  its  force 
and  its  moderation,  felt  that  he  was  pressed 
by  that  case,  and  argued  that,  thoiigh  the 
decision  itself  was  right,  the  dicta  in  it  must 
be  regarded  as  modified  by  what  had  since 
been  decided,  and  notably  by  the  cases  of 
Nichols  V.  Marsland,  L.  K.  10  Exch.  255;  2 
Ex.  D.  1,  and  Fletcher  v.  Smith,  2  App.  Cas. 
781. 

Nichols  V.  Marsland,  2  App.  Cas.  781,  was, 
as  his  Lordship  has  pointed  out^  decided  uji- 
on  the  footing  of  the  verdict  of  the  jury, 
which,  as  construed  by  the  Court,  amounted 
to  a  direct  finding  that  the  occurrence  in 
question  was  an  act  of  God,  which  is  the  ex- 
act equivalent  to  the  expression  used  in  the 
Scotch  cases  damnum  fatale.  Lord  Justice- 
Clerk  Hope,  in  Kerr  v.  Orkney,  20  Dunlop 
208,  expressly  saved  the  case  of  damnum 
fatale,  adding  that  whatever  might  be  a  dam- 
num fatale,  an  extraordinary  fall  of  rain  in 
the  climate  of  Scotland  could  not  be  so  con- 
sidered. But,  further,  what  I  think  makes 
it  clear  that  the  doctrine  of  act  of  God  or 
damnum  fatale,  which  was  what  was  given 
eff'ect  to  in  Nichols  v.  Marsland,  2  App.  Cas, 
781,  did  not  in  any  way  weaken  the  authority 
of  Kerr  v.  Orkney,  20  Dunlop  298,  is  the  w  ay 
in  which  that  case  was  considered  and  treat- 
ed in  a  subsequent  case  in  your  Lordships' 
House,  namely,  Tennent  v.  Glasgow,  2  M.  H. 
L.  22,  26,  26,  27.  In  that  case  the  Earl  of 
Glasgow  had  built  a  wall  along  a  road  where 
a  hedge  had  been.  There  was  a  burn  which 
ran  parallel  to  the  road  at  a  distance  of 
about  a  quarter  of  a  mile.  The  burn  eventu- 
ally entered  beneath  the  road  by  a  conduit, 
and  an  opening  had  been  [576]  made  in  the 
wall  to  allow  of  the  burn  entering  the  con- 
duit. There  was  an  extraordinary  fall  of 
rain,  and  the  burn  burst  its  banks  at  a  place 
where  there  was  a  bend,  invaded  the  road  at 
a  place  far  above  the  entrance  of  the  conduit, 
and  formed  an  accumulation  behind  the  wall, 
through  which  it  eventually  burst  and  caused 
the  damage  complained  of.  Lord  Westbury, 
L.  C,  said :  "If  anything  be  done  by  an  indi- 
vidual which  interferes  with  natural  occur- 
rences, such  as,  for  example,  in  Lord  Orkney's 
Case,  20  Dunlop  298,  throwing  a  dam  across 
the  course  of  a  stream,  it  is  undoubtedly  the 
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duty  of  that  individual  so  to  construct  the 
work  as  to  provide  in  an  efficient  manner, 
not  only  against  usual  occurrences  and  or- 
dinary state  of  things,  but  also  to  provide 
against  things  which  are  unusual  and  extraor- 
dinary. And,  therefore,  the  decision  of  the 
Court  in  the  Orkney  Case,  20  Dunlop  298, 
where  a  dam  gave  way,  was  properly  refer- 
able to  that  circumstance.  .  .  .  But  there 
was  nothing  which  the  noble  defender  was 
bound  to  guard  against  in  the  building  of  a 
wall  along  the  public  road  .  .  .  nor  was 
the  wall  erected  for  the  purpose  of  interfer- 
ing with  anything  like  that  which  has  been 
called  at  the  Bar  the  course  of  nature.  .  .  . 
Under  these  circumstances,  my  Lords,  what 
has  occurred  is  one  of  those  things  which  do 
not  involve  any  legal  liability — ^what  are  de- 
nominated in  the  law  of  Scotland  damnum 
fatale  occurrences — circumstances  which  no 
human  foresight  can  provide  against,  and  of 
which  human  prudence  is  not  bound  to  recog- 
nise the  possibility,  and  which  when  they  do 
occur,  therefore,  are  calamities  that  do  not 
involve  the  obligation  of  paying  for  the  conse- 
quences that  may  result  from  them."  And  in 
an  earlier  part  of  his  judgment  he  had  said: 
"It  might  have  been  a  very  material  thing  in 
this  case,  if  the  injury,  or  the  wrong  as  T 
should  rather  call  it,  sustained  by  the  appel- 
lant could  have  been  shewn  to  be  caused  by 
a  state  of  circumstances  directly  occasioned 
by  the  building  of  the  wall  by  the  noble  de- 
fender over  the  conduit,  and  along  the  parish 
road,  because  it  is  clear  that  the  natural 
course  of  the  stream  was  down  the  parish 
road,  and  that  the  conduit  provided  a  means 
of  carrying  the  water  beneath  the  parish 
road." 

My  Lords,  it  is  clear  that  a  case  decided 
by  the  Inner  House  of  the  Court  of  Session, 
and  afterwards  approved  by  your  Lordships' 
House  in  another  Scotch  case,  cannot  as  au- 
thority be  overruled  [677]  or  modified  by  a 
decision  of  the  English  Exchequer  Chamber. 
But  the  truth  is  that,  once  it  is  recognized 
that  Nichols  v.  Marsland,  L.  JR.  10  Exch.  255; 
2  £x.  D.  1,  proceeded  on  the  verdict  of  the 
jury,  there  is  no  inconsistency  between  that 
case  and  the  case  of  Kerr  v.  Orkney,  20  Dun- 
lop  298. 

As  regards  the  case  of  Fletcher  v.  Smith, 
2  App.  Cas.  781,  787,  there  was  again  a  find- 
ing of  the  jury  that  precludes  any  effect  of 
it  as  decision  against  of  the  jury  that  pre- 
cludes any  effect  of  it  as  a  decision  against 
the  case  of  Kerr  v.  Orkney,  20  Dunlop  298, 
for  the  jury  found  that  the  substituted  water- 
course was  not  as  efficient  as  the  old.  The 
appellants,  however,  pinned  their  faith  to 
the  preference  expressed  by  Lord  Penzance 
(though  he  expressly  declined  to  give  a  posi- 
tive opinion  on  the  matter)  for  the  second  as 
opposed  to  the  third  of  the  questions  he  put. 


These  questions  were:  "Secondly,  were  they 
(the  defendants)  bound  (as  they,  for  their 
own  convenience,  were  making  a  new  and  ar- 
tificial watercourse)  to  construct  it  in  such  a 
manner  that  it  would  be  capable  *of  convey- 
ing off  the  water  that  might  flow  into  it  from 
all  such  floods  and  rainfalls  as  might  reason- 
ably be  anticipated  to  happen  in  that  lo- 
cality ?  Or,  thirdly,  were  they  bound  to  make 
provisions  for  any  such  quantities  of  water 
as  might  possibly  be  discharged  into  it  from 
any  mere  rainfall,  however  heavy,  however 
unusual,  and  however  contrary  to  all  previous 
experience?''  Now,  the  second  proposition, 
as  contrasted  with  the  first,  is  really  of  no 
assistance  to  the  appellants  unless  it  is  pos- 
sible to  extract  from  the  phrases  used  a  defi- 
nition of  what  is  and  what  is  not  a  damnum 
fatale.  The  appellants  argue  that,  applying 
Lord  Penzance's  test,  if  they  can  show  that 
this  rainfall  was  much  in  excess  of  what  had 
been  previously  observed  in  Greenock  that  is 
enough.  I  do  not  think  that  you  can  rightly 
confine  your  view  to  Qreenock  alone.  No  one 
can  say  that  such  rainfall  was  unprecedented 
in  Scotland  i^iuid  I  think  the  appellants  were 
bound  to  consider  that  some  day  Greenock 
might  be  subjected  to  the  same  rainfall  as 
other  places  in  Scotland  had  been  subjected 
to.  With  deference  to  Lord  Penzance,  I  think 
that  there  is  no  clear-cut  choice  in  law  be- 
tween his  two  propositions,  but  that  it  always 
comes  to  a  question  of  fact  whether  such  and 
such  an  occurrence  was  a  damnum  fatale  t 
and  I  hold  a  clear  opinion  that  this  flood 
was  not. 

I  agree  with  the  Lord  Chancellor  that  the 
law  is  accurately  stated  [578]  by  Professor 
Rankine  in  his  book.  I  may  perhaps  add  that 
the  expression  "fortified  by  prescription" 
does  not,  I  think,  mean  that  the  work  is  pro- 
tected by  the  actual  prescription  statutes, 
but  that  by  analogy  (as  such  analogy  has 
been  applied  in  the  case  of  servitudes)  the 
existence  of  a  state  of  thiugs  for  the  period 
of  the  long  prescription  may  serve  to  prevent 
any  person  alleging  that  another  state  of 
things  was  the  true  state  of  nature. 

The  appeals^  in  my  judgment,  should  be 
dismissed. 

LOBD  Shaw  of  Dunfbbicline. — My  Lords, 
I  concur. 

The  case,  on  the  facts,  is,  so  far  as  the 
operations  of  the  corporation  were  concerned, 
of  a  simple  character.  That  body  made  an 
operation  in  the  alveus  of  a  natural  stream. 
This  stream*  added  to  in  volume  here  and 
there  by  little  tributaries,  was  wont  to  flow 
to  the  sea  in  a  wide  natural  channeL  It  is 
admitted  that  on  the  occasion  of  the  heavy 
rainstorm  in  question,  apart  from  the  check, 
accumulation,  and  distortion  caused  by  the 
appellants'   operations,   the   natural   channel 
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would  have  accommodated  the  rainstorm  and 
passed  its  waters  safely  to  the  sea. 

This  natural  state  of  matters  was  inter- 
fered with  by  the  formation  of  a  pond  or  dam, 
so  constructed  as,  of  course,  to  raise  the 
stream  level.  The  operation,  however,  was 
such  that  when  the  overflow  from  the  spate 
in  question  occurred,  that  overflow — thus 
gathered  and  otherwise  insufficiently  provid- 
ed for — was  sluiced  in  great  and  damaging 
volume  down  one  of  the  public  roads  of  Green- 
oclc.  The  result  accordingly  is  that  this  oper- 
ation, initially  an  operation  in  alveo,  was  so 
conducted  that  a  fresh  escapement  and  alveus 
had  to  be  found  by  the  water.  It  seems  some- 
what elementary  to  declare  that  an  operation 
thus  resulting  in  the  creation  of  a  new  and 
devastating  and  unnatural  alveus  for  a  natur- 
al and  otherwise  safely  flowing  stream  must 
carry  with  it  the  responsibility  for  the  dam- 
age so  caused. 

In  the  view  taken  by  that  very  careful  and 
sagacious  judge  Lord  Dewar  {Lord  Ordi- 
nary) there  is  no  refinement  of  fact  about 
the  case;  it  is  as  broad  as  has  been  stated. 
He  says:  ''I  think  it  is  out  of  •the  question 
for  them  (the  corporation)  to  argue  that 
they  were  entitled  to  bury  the  bum,  which 
from  time  immemorial  had  carried  flood 
waters  safely  to'  the  sea,  and  to  alter  the  lev- 
els so  that  [579]  the  public  highway,  leading 
on  a  descending  gradient  into  the  town,  be- 
came the  only  means  by  which  these  flood 
waters  could  escape.'' 

As  to  whether  this  was  the  actual  state 
of  the  facts,  I  express  my  opinion  in  the 
afiirmative.  I  agree  with  the  analysis  of, 
and  conclusions  upon,  the  evidence  made  by 
the  learned  Lord  Ordinary  and  by  my  noble 
and  learned  friend  on  the  woolsack.  May  I 
add  that  I  humbly  think  that  some  of  the 
doubts  and  difficulties  on  fact,  in  the  judg- 
ments of  the  learned  minority  in  the  Court 
below,  have  arisen  from  a  misapprehension 
as  to  tLe  time  when  the  overflow  from  the 
pond  took  place.  I  refer  in  particular  to  the 
judgment  of  the  learned  Lord  President,  who 
holds  "that  the  overflowing  of  the  bum  at 
the  paddling  pond  occurred  about  a  quarter 
past  12  o'clock."  This  view  was  not  strongly 
defended  in  argument;  it,  I  think,  errone- 
ously postpones  the  occurrence  by  at  least 
three-quarters  of  an  hour;  and  this  error  dis- 
locates the  entire  sequence  of,  and  causal  re- 
lation between,  the  events  in  the  case.  There 
is,  in  short,  nothing  to  induce  me  to  question 
or  to  differ  from  the  learned  judge  of  first 
instance  as  to  fact. 

This  being  as  stated,  the  law  of  the  case 
appears  to  be  in  no  way  doubtful.  My  Lords, 
I  have  never  known  the  law  of  Scotland  as 
stated  in  the  judgment  of  the  Lord  Justice* 
Clerk  Hope  in  the  Orkney  Case,  20  Dunlop 
298,  to  hie  questioned.     On  the  contrary,  it 


has  been,  since  its  date,  accepted  as  sound. 
Aad  I  think  it  right  to  add,  being  in  this 
fortified  by  the  opinion  of  the  noble  and 
learned  Lord  Chancellor,  that  I  know  of  no 
decided  authority  for  the  proposition  that 
there  is  any  difference  on  this  topic  between 
the  law  of  England  and  that  of  Scotland. 

A  person  making  an  operation  for  collect- 
ing and  damming  up  the  water  of  a  stream 
must  so  work  as  to  make  proprietors  or  oc- 
cupants on  a  lower  level  as  secure  against 
injury  as  they  would  have  been  had  nature 
not  been  interfered  with.  And  this  is  so  al- 
though the  water  accumulated  suddenly,  or 
the  fall  was  extraordinary  or  even  unprece- 
dented in  quantity.  These  are  the  general 
propositions  of  the  law.  While,  if  any  help 
as  to  Scotch  climatic  conditions  might  be 
sought,  one  would  get  that  also  from  the 
observation  made  by  Lord  Justice-Clerk  Hope 
— and,  by  the  way,  plainly  [S80]  applicable  in 
the  present  case:  "An  extraordinary  fall  of 
rain  ...  in  our  climate,  cannot  be  csrlled  a 
damnum  fatale — supposing  the  doctrine  so 
denoted  by  that  term  to  be  applicable,  gen- 
erally speaking,  to  a  dam  for  collecting  wat- 


» 


er. 

No  doubt  whatsoever  is  thrown  upon  these 
doctrines  by  Nichols  v.  Marsland,  L.  K.  10 
Exch.  255;  2  Ex.  D.  1.  A  perusal  of  the 
judgments  and  procedure  therein  shows  that 
it  was  held  by  a  jury's  finding  that  the  dis- 
aster did  as  a  matter  of  fact  occur  by  a  dam- 
num fatale«  I  cannot,  I  confess,  view  the 
case  as  wholly  satisfactory;  but  its  conclu- 
sion was  reached  undoubtedly  and  solely  by 
the  road  of  settled  fact — an  affirmance  of 
damnum  fatale. 

Such  an  affirmance  has  not  been  made  in 
the  present  case,  and  in  my  opinion,  on  its 
merits  as  well  as  on  the  guide  to  a  proper 
view  thereof  as  expressed  in  the  outstanding? 
authority  of  Kerr  v.  Orkney,  20  Dunl<^  298, 
which  I  have  cited,  such  an  affirmance  could 
not  be  made.  These  occurrences  arose  from  a 
heavy,  it  may  be  an  extraordinary  and  it 
may  be  an  unprecedented,  spate.  That  spate 
would  have  harmlessly  passed  away  but  for 
the  appellants'  operations.  These  operations, 
however,  converted  them  into  sources  of  harm 
and  damage,  and  the  appellants  are  tiius 
answerable  tiierefor. 

In  the  words  of  Lord  Chelmsf<»xi  in  Ten- 
nent  v.  Glasgow,  2  M.  H.  L.  22,  28, — a  case 
which  in  substance  entirely  approved  of  the 
principle  of  Kerr  v.  Orkney,  20  Dunlop  298, 
— ^"He  was  bound,  therefore,  under  those  cir- 
cumstances,— interfering  with  the  stream,  and 
with  another  person's  right  over  the  stream, 
— ^to  provide  against  every  contingency.  And 
although  it  was  an  extraordinary  flood  in  that 
case  which  occasioned  the  bursting  of  the 
dam,  it  was  one  which  he  ought  to  have  pro- 
vided against" 
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It  IB  accordingly  quite  lumeoesHury  to  go 
into  the  doctrine  of  damniun  fatale  in  gen- 
eral. I  am  not  entirely  satisfied  that  that 
expression  or  t^e  equivalent  expression,  "the 
act  of  God,"  will  ever  be  capable  of  oomplete> 
exact,  and  unassailable  definition.  The 
nearest  approach  which  the  law  has  made  to 
that  point  is  in  the  judgment  of  Lord  West- 
bury,  L.  C,  in  Tennent  y.  Glasgow,  2  M.  H. 
L.  22.  Further,  I  may  be  allowed  to  express 
the  doubt  whether  expressions  such  as  those 
[531]  used  by  Lord  Cockbum  in  Samuel  v. 
Edinburgh,  eta  R.  Cow  13  Dunlop  312,  314,  aa 
to  nature's  "miracles''  do  anjrthing  to  clarify, 
or  indeed  whether  they  do  not  confuse,  the 
issue.  And  I  am  quite  dear  that  when  in 
Potter  ▼.  Hamilton,  3  M.  83,  86,  Lord  Ardmil- 
lan  supplemented  his  eitation  from  Lord 
Westbury's  judgment  in  Tennant's  Case,  2  M. 
H.  L.  22,  by  the  observation  "A  party  who 
makes  a  new  work  is  bound  to  protect  thoee 
on  a  lower  level  from  extraordinary  as  well 
as  ordinary  accumulations  of  water,  provided 
they  be  not  such  as  to  amount  to  an  unpreee* 
dented  event,  so  improbable  and  unnatural  as 
could  not  have  been  reasonably  anticipated/' 
such  a  gloss  is  not  warranted  by  law.  Its 
effect  might  be  to  whittle  away  and  under- 
mine an  affirmation  of  the  law  which,  without 
it,  would  be,  as  it  was  meant  to  be  and  is, 
broad  and  firm. 

LoBD  Paskbb  or  WADDiNGTOir.^-Hy  Lords, 
I  agree. 

With  regard  to  the  facts,  I  cannot  find 
any  valid  reason  for  dissenting  from  the  find- 
ings of  the  Lord  Ordinary,  and  Kerr  t.  Ork<> 
ney,  20  Dunlop  298  (approved  by  this  House 
in  Tennent  v.  Glasgow,  2  M.  H.  L.  22,  28) 
is  undoubtedly  the  governing  authority.  I 
do  not  understand  that  the  Lord  Justice- 
Clerk  in  the  former  case  intended  to  decide 
that  the  Scottish  doctrine  of  damnum  fatale 
could  never  have  any  application  in  cases 
such  as  that  with  which  he  was  dealing,  but 
merely  that  the  facts  before  him  disclosed  no 
such  damnum.  If  this  be  so,  Kerr  v.  Orkney, 
20  Dunlop  298,  is  not  in  conflict  with  the 
English  authorities.  Hylands  v.  Fletcher,  L. 
R.  3  H.  L.  330,  saved  the  question  whether 
the  act  of  God  might  not  have  afforded  a 
defence,  and  this  question  was  answered  in 
the  affirmative  in  Nichols  v.  Marsland,  L.  R. 
10  Exch.  255;  2  Ex.  D.  1,  in  which  the  act 
of  God  had  been  established  by  the  finding 
of  the  jury,  though  I  have  some  doubt  wheth- 
er that  finding  was  correct.  With  regard  to 
Fletcher  v.  Smith,  2  App.  Gas.  781,  it  de- 
cides nothing,  but  I  think  the  House  was 
inclined  to  accept  the  view  of  the  law  which 
had  been  taken  in  Nichols  v.  Marsland,  L.  R. 
10  Exch.  255;  2  Ex.  D.  1,  though  it  is  true 
that  Lord  Penzance's  alternatives  are  not 
very  clearly  stated. 


[562]  LoBD  Wbxnburt. — ^My  Lords,  a  ques- 
tion much  debated  at  your  L6rdships'  Bar 
has  been  as  to  the  exact  time  at  which  the 
flood  water  caused  the  paddling  pond  to  over- 
flow. For  the  decision  of  this  case  I  do  not 
find  it  necessary  to  arrive  at  any  concluded 
opinion  upon  this  question,  and  that  for  the 
following  reasons: 

The  result  of  the  works  which  the  appel- 
lants constructed  at  the  Lady  Alice  Park 
was  that  throughout  the  area  of  the  land  of 
the  corporation  the  floor  of  the  valley  was 
raised  by  filling  up  the  V-shaped  hollow  of 
.the  valley  to  a  horiasontal  level  which  was 
approximately  the  level  of  the  Inverkip  Road, 
and  that  there  was  inserted  in  the  soil  the 
culvert  through  which  the  water  of  the  drain- 
age area  was  thereafter  to  be  conducted.  Up- 
on plan  18  are  septions  C.  S.  6  to  G.  S.  10, 
which  show  (a)  the  sectional  area  of  the 
valley  below  a  horisontal  plane  coinciding  ap- 
proximately witii  the  plane  of  the  level  of 
the  Inverkip  Road  as  the  valley  existed  before 
the  corporation's  woi^cs  were  constructed,  and 
{h)  the  sectional  area  of  the  culvert.  The 
sectional  area  of  the  former  is  of  course  many 
times  that  of  the  latter.  The  volume  of  flood 
water  that  the  former  could  carry  was  there- 
fore many  times  that  which  the  latter  could 
carry.  And  there  has  further  to  be  consid- 
ered the  additional  friction  due  to  liquid 
fiow  in  a  culvert  as  distinguished  from  liquid 
flow  in  an  open  yalley.  The  evidence  is  that 
the  minimum  sectional  area  of  the  valley 
below  the  horizontal  level  of  the  Inverkip 
Road  would  have  carried  2500  cubic  feet  per 
second,  an  amount  nearly  &ye  times  as  much 
as  was  here  in  question. 

The  natural  alveus  of  the  stream  (had  it 
remained  unaltered)  would  therefore  have 
sufficed  to  take,  not  only  that  which  was  flow- 
ing down  the  bum  and  reaching  the  paddling 
pond,  but  all  .the  water  coming  from  the 
westward  down  the  Inverkip  Road,  swollen 
as  it  was  by  water  coming  down  what  I  may 
call  tributary  roads  into  the  Inverkip  Road. 
Some  of  this,  no  doubt — say  a  few  inches  in 
depth — ^might  have  followed  the  line  of  the 
Inverkip  Road  alongside  of  the  bum.  But 
all  of  it  could  have  been,  and  the  great  bulk 
of  it  would  have  been,  received  by  the  lower 
lying  alveus  of  the  burn.  These  propositions 
are  as  true  of  the  time  before  the  paddling 
pond  overflowed  as  after  that  time.  The  only 
difference  before  and  after  that  happened  was 
that  at  the  moment  when  the  pond  over- 
fiowed  [583]  the  fact  was  that  the  volume  of 
water  which,  as  between  the  bum  and  the 
road,  came  down  the  former,  as  distinguished 
from  the  latter,  proved  to  be  in  excess  of  the 
capacity  of  the  culvert  whether  it  was  at  that 
time  freely '  open  or  partially  choked  with 
debris.  But  the  corporation  were  responsi- 
ble for  all  the  water  which,  but  for  their 
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works,  would  have  found  »  free  vent  down 
the  alveuB  o^  the  stream,  and  of  this  the 
paddling  pond  water  was  but  part: 

The  evidence  nowhere  discloses  that  at  the 
time,  whatever  it  was,  at  which  the  pond 
overflowed  any  one  detected  a  greater  volume 
of  flood.  It  was  greater  no  doubt,  but  upon 
the  evidence  the  ravages  of  the  flood  are  at- 
tributable not  to  this  overflow  water  as  dis- 
tinguished from  other  water,  such  as  the  vol- 
ume of  water  coming  from  the  west,  as  to 
which  Mr.  Peile  speaks,  but  to  all  the  mass 
of  wat>er  of  which  this  overflow  water  formed 
some  but  not  a  principal  part. 

My  Lords,  the  other  matter  upon  which 
I  will  add  a  word  is  as  to  the  law.  Numer- 
ous cases  have  been  cited,  beginning  in  Eng- 
land with  Rylands  v.  Fletcher,  L.  R,  3  H.  L. 
330,  and  in  Scotland  with  Samuel  v.  Edin- 
burgh, etc.  R.  Co.  13  Dunlop  312,  and  Kerr 
V.  Orkney,  20  Dunlop  298.  But  in  none  of 
these  was  the  question  one  as  to  liability  for 
the  consequences  resulting  from  works  in  al- 
veo  fluminis  whereby  the  natural  alveus  was 
filled  up  and  the  flow  of  water  under  the 
force  of  gravity  thrown  into  a  new  channel 
at  a  new  and  higher  level.  The  effect  of  the 
corporation's  works  was  that,  except  in  so 
far  as  their  culvert  sufSced  to  take  and  took 
water  coming  from  the  westward,  the  Inver- 
kip  Road  was  substituted  for  the  V  of  the 
valley,  and  became  the  channel  by  which  all 
that  water  had  to  be  drained  away.  In  such 
a  case  the  corporation  is  responsible,  I  con- 
ceive, for  resultant  damage  howsoever  arising, 
the  responsibility  to  provide  a  substituted 
channel  is  not  limited  to  providing  a  chan- 
nel suflicient  to  meet  all  demands  which  might 
reasonably  be  anticipated,  or  even  all  de- 
mands (in  excess  of  the  ordinary)  short  of 
the  act  of  God.  The  corporation  must  pro- 
vide a  substituted  channel  which  will  be 
equally  efficient  happen  what  will.  Assuming 
an  act  of  God,  such  as  a  flood,  wholly  unprece- 
dented, the  damage  in  such  a  case  results 
[684]  not  from  the  act  of  God,  but  from  the 
act  of  man  in  that  he  failed  to  provide  (as 
there  was  before)  a  channel  sufficient  to  meet 
the  contingency  of  the  act  of  God.  But  for 
the  act  of  man  there  would  have  been  no  dam- 
age from  the  act  of  God. 

The  case  is  not  that  of  a  man  who  has 
brought  a  wild  beast  upon  his  land  and  has 
effectually  chained  it  and  the  chain  has  been 
broken  by  the  act  of  God.  That  was  Nichols 
V.  Marsland,  L.  R.  10  Exch.  255;  2  Ex.  D.  1. 
It  is  a  case  in  which  the  act  of  God  (if  there 
was  one)  brought  the  wild  beast,  and  (but 
for  the  act  of  man)  there  was  a  safe  exit  for 
the  wild  beast  and  it  would  have  gone  away 
and  there  would  have  been  no  injury.  The 
act  of  man  consisted  in  closing  the  exit,  which 
had  it  remained  would  have  rendered  the  ad- 
vent of  the  wild  beast  harmless.    To  construct 


a  reservoir  on  your  own  land  is  a  lawful  act. 
To  close  or  divert  the  natural  line  of  flow 
so  as  to  render  it  less  efficient  is  not.  It  has 
never  been  held  that  in  such  a  case  there  is 
not  liability. 

My  Lords,  upon  the  facts  in  the  Glasgow 
and  South- Western  Case  I  do  not  add  anv- 

ft- 

thing.  I  am  satisfied  that>  whether  their  wall 
fell  before  or  after  the  overflow  of  the  pond, 
the  damage  resulted  from  the  fact  that  the 
corporation  had  made  the  Inverkip  Road  a 
sort  of  substituted  alveus  fluminis,  and  that 
the  wreckage  of  the  garage,  the  consequent 
blocking  of  the  Glasgow  and  South-Western 
culvert,  and  the  resultant  fall  of  the  wall 
are  due  to  that  state  of  things. 

Upon  the  Caledonian  Case  I  have  felt  much 
more  difficulty.  When  the  Glasgow  and 
South-Western  wall  fell  at  11.40  or  11.45 
there  was  opened  to  the  flood  a  new  channel 
of  ample  capacity  and  at  a  much  lower  level, 
namely  the  Glasgow  and  South-Westem  tun- 
nel down  to  the  Prince's  Pier.  There  was. 
I  think,  upon  the  evidence,  very  considerable 
means  of  access  from  the  Inverkip  Road  to 
that  new  channel.  The  respondents  have  an 
arduous  task  to  maintain  that  the  fall  of  the 
Caledonian  wall  some  half-hour  later,  at 
12.10,  was  due  to  water  coming  from  the  west- 
ward down  the  Inverkip  Road  and  not  to 
flood  water,  of  which  there  was  plenty  reach- 
ing the  station  square  from  other  directions. 
But  as  your  Lordships  are  satisfied  that  the 
evidence  is  suflicient  to  support  [685]  the 
Caledonian  Case,  I  do  not  take  it  upon  my- 
self to  differ  from  your  Lordships'  conclusion 
in  that  case. 

Interlocutors  of  the  First  Division  of  the 
Court  of  Session  in  Seotlfind  affirmed  and 
appeals  dismissed  with  costs. 

NOTE* 

Duty  of  One  Obstniotiac  Natwal 
Wateroonrse  to  Antiolpato  Eztnu»v- 
diiaary  Freshets  or  Floods. 

Introductory,  1114. 

Extraordinary  and  Unprecedented  Flood: 

In  General,  1116. 

As  Cause  of  Injury,  1116. 
Extraordinary  but  Not  Unprecedented  Flood, 

1118. 
Determination  of  Nature  of  Flood: 

Burden  of  Proof,  1121. 

Question  for  Jury,  1121. 


Introductory, 

The  earlier  cases  discussing  the  duty  of  a 
person  who  obstructs  a  natural  watercourse 
to  anticipate  extraordinary  freshets  or  floods 
are  collated  in  the  notes  to  American  Locomo- 
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tive  Co.  V.  Hoffman,  8  Ann.  Gas.  773,  and 
Mizell  V.  McGowan,  85  Am.  St.  Rep.  708. 
This  note  reviews  the  more  recent  decisions. 


Extraordinary  and   Unprecedented 

Flood. 

Is  Gbnebai- 

The  recent  cases  are  in  accord  in  holding 
that  a  person  obstructing  a  natural  water- 
course by  the  erection  of  a  bridge,  dam,  rail- 
road embankment,  or  other  structure,  is  not 
required  to  build  in  anticipation  of  or  prep- 
aration for  floods  or  freshets  which  are 
not  only  extraordinary,  but  unprecedented, 
and  cannot  reasonably  be  foreseen,  such  a 
flood  being  in  contemplation  of  law  an  "act 
of  God." 

England. — ^Tennent  v.  Glasgow,  2  M.  H.  L. 
22;  Nichols  v.  Marsland,  2  Ex.  D.  1,  48  L. 
J.  Exch.  174,  35  L.  T.  N.  S.  726,  25  W.  R. 
173,  1  Eng.  Rul.  Cas.  262,  I*  R.  10  Exch. 
255. 

Canada. — McDougall  v.  Snider,  29  Ont.  L. 
Rep.  449,  5  Ont.  W.  N.  207,  15  Dominion  L. 
Rep.  Ill;  Seaman  y.  Sauble  Falls  Light,  etc. 
Co.  23  Ont.  W.  Rep.  201,  4  O.  W.  N.  217, 
6  Dominion  L.  Rep.  857. 

Alabama. — Collins  v.  Louisville,  etc.  R.  Co. 
176  Ala.  174,  57  So.  833;  Sloss-Sheflield  Steel, 
etc.  Co.  V.  Wilson,  183  Ala.  411,  62  So.  802. 

Connecticut. — Bridgeport  v.  Bridgeport  Hy- 
draulic Co.  81  Conn.  87,  70  Atl.  850. 

Georgia. — See  Louisville,  etc.  R.  Co.  y. 
Ramsay,  134  Ga.  107,  67  S.  E.  652. 

Idaho. — See  Axtell  v.  Northern  Pac.  R.  Co. 
9  Idaho  392,  74  Pac.  1075. 

Indiana. — See  Vandalia  R.  Co.  v.  Yeager, 
60  Ind.  App.  118,  110  N.  E.  230. 

Indian  Territory. — Kansas  City,  etc.  R.  Co. 
v.  Williams,  3  Indian  Ter.  362,  58  S.  W.  670. 

loica. — See  DeLashmutt  v.  Chicago,  etc.  R. 
Co.  148  la.  556,  126  N.  W.  359 ;  Estes  v.  Chi- 
cago, etc.  R..  Co.  159  la.  666,  141  N.  W.  49; 
Wm.  Tackaberrv  Co.  v.  Simmons  Warehouse 
Co.  170  la.  203,  152  N.  W.  779;  Blunck  v. 
Chicago,  etc.  R.  Co.  115  N.  W.  1013;  Thomp- 
son V.  Illinois  Central  R.  Co.  158  N.  W.  676. 

Kentucky. — Greiner  v.  Alfred  Struck  Co.  161 
Ky.  793,  171 -S.  W.  405;  Louisville,  etc.  R. 
Co.  y.  Conn,  166  Ky.  327, 179  S.  W.  195;  Wal- 
lingford  v.  Maysville,  etc.  R.  Co.  107  S.  W. 
781,  32  Ky.  L.  Rep.  1049;  Southern  R.  Co.  v. 
A.  M.  E.  Churchs,  etc.  121  S.  W.  972.  See 
also  Chicago,  etc.  R.  Co.  v.  Hoover,  147  Ky. 
37,  143  S.  W.  770. 

Mississippi. — Kansas  City,  etc.  R.  Co.  v. 
Smith,  72  Miss.  677,  17  So.  78,  48  Am.  St. 
Rep.  579,  27  LR.A.  762. 

ifissouri. — Sherwood  v.  St.  Louis,  etc.  R. 
Co.  187  8.  W.  280.  See  also  Brill  v.  Missouri 
etc.  R.  Co.  161  Mo.  App.  472,  144  S.  W.  174. 

Montana. — Lyon  v.  Chicago,  etc.  R.  Co,  46 
Mont.  33,  121  Pac.  886. 


y.  CALEDONIAN  S.  CO.  1115 

C.   SS6. 

yebrasl'a. — Chicago,  etc.  R.  Co.  v.  Buel,  76 
Neb.  420,  107  N.  W.  590,  affirmed  81  Neb. 
430,  116  N.  W.  299;  Albers  v.  Chicago,  etc. 
R.  Co.  96  Neb.  506,  146  N.  W.  1013;  Alt  v. 
Chicago,  etc.  R.  Co.  96  Neb.  714,  148  N.  W. 
900.  See  also  Smith  y.  Chicago,  etc.  R.  Co. 
81  Neb.  186,  115  N.  W.  755. 

New  Torfc.— Howard  v.  Buffalo,  122  N.  Y. 
S.  1095,  judgment  affirmed  151  App.  Div.  198, 
136  N.  Y.  S.  303.  See  also  Gordon  v.  Ellen- 
yille,  etc.  R.  Co.  195  N.  Y.  137,  88  N.  E.  14, 
47  L.R.A.(N.S.)  462,  affirming  119  App.  Div. 
797,  104  N.  Y.  S.  702. 

Ohio. — ^Baltimore,  etc.  Ry.  v.  Simpson,  31 
Ohio  Cir.  Ct.  Rep.  349. 

Pennsylvania. — ^Karchner  y.  Pennsylvania 
R.  Co.  218  Pa.  St.  309,  67  Atl.  644;  Taylor 
y.  Canton  Tp.  30  Pa.  Super.  Ct.  306. 

Vermont. — Eagan  v.  Central  Vermont  R. 
Co.  81  Vt.  141,  89  Atl.  732,  130  Am.  St.  Rep. 
1031,  16  L.R.A.(N.S.)  928. 

Washington. — See  Dahlgren  v.  Chicago,  etc. 
R.  Co.  85  Wash.  395,  148  Pac.  687. 

Wisconsin. — See  Goddard  v.  Chicago,  etc. 
R.  Co.  143  Wis.  169,  126  N.  W.  686. 

And  see  the  cases  cited  throughout  this  note. 

In  Louisville,  etc.  R.  Co.  v.  Conn,  160 
Ky.  327,  179  S.  W.  195,  the  court  said:  "It 
is  the  well  settled  rule  in  this  state  that  one 
who  constructs  a  bridge  over  a  stream  is  li- 
able only  in  the  event  that  the  bridge  ob- 
structs the  passage  of  water  that  accumulates 
from  such  ordinary  and  usual  rainfalls  in 
the  vicinity  as  might  have  been  anticipated 
by  persons  of  ordinary  prudence  and  experi- 
ence. He  is  not  liable  for  damages  growing 
out  of  overflows  which  were  caused  by  ex- 
traordinary rains  or  floods,  i.  e.,  such  floods 
or  rains  as  are  of  such  unusual  occurrence  in 
the  vicinity  that  they  could  not  have  been 
anticipated  by  persons  of  ordinary  experience 
and  prudence.  .  .  .  There  is  no  evidence  in 
this  case  that  the  waters  of  Paint  Lick  creek 
were  ever  obstructed  or  diverted  by  either 
the  old  bridge  or  the  new  bridge,  so  as  to 
injure  the  property  of  the  residents  of  Paint 
Lick.  There  is  no  evidence  that  the  openings 
in  the  new  bridge  were  not  sufficient  to  carry 
off  the  water  that  accumulated  from  such  or- 
dinary  and  usual  rainfalls  in  that  vicinity  as 
might  have  been  anticipated  by  persons  of 
ordinary  experience  and  prudence.  On  the 
contrary,  defendant's  evidence  conclusively 
shows  that  the  flood  of  March,  1913,  was  un- 
precedented. This  is  brought  out,  not  by  one 
or  two  witnesses  living  at  Paint  Lick,  but  by 
a  number  of  witnesses  who  saw  the  condi- 
tions, not  merely  at  Paint  Lick  but  above  and 
below  it  and  throughout  the  entire  watershed 
of  Paint  Lick  creek.  It  is  clear  from  their 
testimony  that  the  waters  of  Paint  Lick 
creek  and  its  tributaries  were  not  only  high- 
er but  wider  and  more  violent  than  they  had 
ever  been  known  in  the  memory  of  the  oldest 
inhabitants.     The  testimony  of  plaintiff  and 
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Treadway  to  the  effect  that  they  had  seen 
it  rain  as  hard  in  no  way  contradicts  the 
testimony  of  defendant's  witnesses.  Both 
witnesses  are  silent  as  to  the  length  of  time 
it  rained  and  as  to  the  effect  of  the  rain  on 
the  waters  of  the  creek.  Where  it  is  shown, 
as  in  this  instance,  by  the  evidence  of  un- 
contradicted witnesses,  that  the  waters  of  a 
creek  and  its  tributaries,  both  above  and  be- 
low the  injured  property,  were  higher  and 
wider  then  they  had  ever  been  known  to 
be  before,  and  were  so  violent  as  to  reach 
and  carry  away  fences  and  other  things  that 
had  never  on  any  previous  occasion  been 
washed  away,  it  must  be  regarded  as  con- 
clusively established  that  the  rains  and  floods 
were  extraordinary  and  of  such  unusual  oc- 
currence in  that  vicinity  that  they  could  not 
have  been  anticipated  by  persons  of  jordinary 
experience  and  prudence.  Indeed,  if  the  flood 
in  question  be  not  of  this  character,  it  would 
be  difficult  to  imagine  a  case  where  the  doc- 
trine of  extraordinary  floods  would  apply. 
It  being  conclusively  established  that  the 
flood  was  of  such  unusual  occurrence  that  it 
could  not  have  been  anticipated  by  persons 
of  ordinary  experience  and  prudence,  it  fol- 
lows that  the  trial  court  should  have  direct- 
ed a  verdict  in  favor  of  the  defendant." 

In  Lyon  v.  Chicago,  etc.  E.  Co.  45  Mont.  33, 
121  Pac.  886,  it  was  said:  "We  quote  with 
approval  the  following  language  taken  from 
the  opinion  of  the  court  in  Kansas  City,  etc. 
K.  Co.  V.  Williams,  3  Indian  Ter.  352,  58  S. 
W.  570:  'The  rule  of  law  in  such  cases  is 
that  the  defendant  is  only  required  to  take 
precautions  against  ordinary  storms  which 
occur  in  the  vicinity;  and  if  the  damage 
would  have  occurred  by  the  act  of  God,  not- 
withstanding the  obstruction,  even  if  there 
were  negligence  on  the  part  of  the  defendant, 
damages  cannot  be  recovered.  ...  In  this 
case,  unlike  most  cases  in  which  the  act  of 
God  is  invoked  as  a  defense,  the  act  of  neg- 
ligence did  not  occur  during  the  storm,  or 
after  it  was  over.  Therefore  the  act  is  only 
made  a  negligent  act  by  comparison  with  the 
duty  which  defendant  owed  before  the  storm. 
It  was  not  defendant's  duty  to  foresee  and 
prepare  against  an  unprecedented  storm;  in 
other  words,  it  was  not  defendant's  duty  to 
prepare  against  "the  act  of  God."  Its  duty 
was  only  to  prepare  against  ordinary 
storms.' " 

In  Chesapeake,  etc.  B.  Co.  t.  Adkins,  167 
Ky.  329,  180  S.  W.  517,  the  evidence  showed 
that  there  was  a  very  heavy  rain,  which 
washed  a  lot  of  brush,  logs,  poles,  etc.,  from 
along  a  creek  and  from  a  clearing  on  part 
of  the  plaintiff's  hill  land;  that  this  brush, 
etc.,  washed  down  by  the  rain  stopped  up  a 
culvert  which  the  defendant  had  built  across 
the  creek  to  support  its  railroad  track.  The 
stopping  up  of  the  culvert,  Ib  connection  with 


the  very  heavy  rain,  caused  the  water  of  the 
creek  to  overflow  the  railroad  track  onto  the 
plaintiff's  bottom  lands,  washing  away  part 
and  injuring  another  part.  The  rain  was  a 
very  unusual  downpour,  and  one  that  the  de- 
fendant had  no  reason  to  anticipate.  The 
court  held  that  from  the  mere  fact  that  the 
plaintiff's  land  was  damaged  by  this  heavy 
rain,  negligence  could  not  be  imputed  to  the 
defendant  in  the  construction  of  the  culvert, 
or  in  any  other  respect;  and  that  if  it  was 
negligence  for  the  defendant  not  to  have  an- 
ticipated such  a  rain  it  was  equally  negligent 
on  the  part  of  the  plaintiff  not  to  have  fore- 
seen and  provided  against  the  same  contin- 
gency. 

As  Cause  of  Injitbt. 

While  it  is  the  general  rule  that  where 
rains  are  so  unprecedented,  and  the  flood 
caused  thereby  so  extraordinary,  that  it  is 
in  legal  contemplation  the  act  of  God,  one 
obstructing  a  natural  watercourse  will  not  be 
held  liable,  it  must  appear  in  order  to  give 
immunity  under  that  rule  that  the  act  of 
God  is  not  only  the  proximate  cause  but 
the  sole  cause  of  the  injury.  St  Louis  South- 
western R.  Co.  V.  Mackey,  95  Ark.  297,  129 
S.  W.  78;  Evansville,  etc.  R.  Co.  v.  Scott 
(Ind.)  114  N.  £.  649;  Howe  v.  Ashland  Lum- 
ber Co.  110  Me.  14,  85  Atl.  160;  South  Side 
Realty  Co.  v.  St.  Louis,  etc.  R.  Co.  154  Mo. 
App.  364,  134  S.  W.  1034 ;  Frederick  v.  Hale, 
42  Mont.  153,  112  Pac.  70;  Missouri,  etc.  K. 
Co.  V.  Johnson,  34  Okla.  582,  126  Pac.  567; 
Chicago,  etc.  R.  Co.  v.  McKone,  36  Okla.  41, 
127  Pac.  488,  42  L.R.A-(N.S.)  709;  Chicago, 
etc.  R.  Co.  V.  Morton  (Okla.)  157  P»c.  917; 
Pahlka  v.  Chicago,  etc.  R.  Co.  (Okla.)  161 
Pac.  544;  Eagan  v.  Central  Vermont  R.  Co. 
81  Vt.  142,  69  Atl.  732,  130  Am.  St.  Rep. 
1031,  16  L.R,A.(N.S.)  928.  "It  appears  that 
before  the  'act  of  God'  can  be  made  availa- 
ble as  a  defense  that  there  must  be  an  entire 
exchrsion  of  human  agency  from  the  cause 
that  produced  the  injury,  and  that  an  oc- 
currence that  is  produced  partially  by  the 
intervention  of  human  agency  is  not  an  'act 
of  God'  within  the  meaning  of  the  law." 
Evansville,  etc.  R.  Co.  v.  Scott  (Ind.)  114 
N.  E.  649. 

Where  an  unprecedented  flood  is  the  cause 
of  the  injury,  but  the  prior,  coincident,  or 
subsequent  negligence  of  a  person  obstructing 
a  natural  watercourse  so  mingles  with  it  as 
to  be  an  efficient  and  co-operating  cause,  the 
obstructor  will  be  held  responsible,  because 
his  act  is  causa  aine  qua  non,  la  other 
words,  where  the  loss  is  the  reasonable  conse- 
quence of  a  negligent  act,  it  is  regarded  in 
law  as  the  act  of  the  negligent  person  rather- 
than  as  the  act  of  God.  St.  Louis,  etc.  R. 
Co.  ▼.  Mackey,  96  -Ark.  297,  129  S.  W    78; 
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Howe  V.  Ashland  Lumber  Co.  110  Me.  14, 
85  Atl.  160;  South  Side  Realty  Co.  v.  St  Louis, 
etc.  R.  Co.  154  Mo.  App.  364,  134  S.  W.  1034; 
Northcut  ▼.  John  0.  Long  Tie,  etc.  Co,  187 
Mo.  App.  386,  173  S.  W.  15;  Frederick  v. 
Hale,  42  Mont.  153,  112  Pac.  70;  Lyon  v. 
Chicago,  etc.  R.  Co.  45  Mont.  33, 121  Pac.  886; 
Missouri,  etc.  R.  Co.  v.  Johnson,  34  Okla. 
582,  126  Pac.  567;  Chicago,  etc.  R.  Co.  ▼. 
McKone,  36  Okla.  41,  127  Pac.  488,  42  L.R.A. 
(N.S.)  709;  Chicago,  etc.  R.  Co.  v.  Morton 
(Okla.)  157  Pac.  917;  Pahlka  v.  Chicago, 
etc.  R.  Co.  (Okla.)  161  Pac.  544;  Keats  ▼. 
Luzerne  County  Gas  Co.  29  Pa.  Super.  Ct. 
480;  Taylor  v.  Canton  Tp.  30  Pa.  Super.  Ct. 
306;  Texas,  etc.  R.  Co.  v.  Frazer  (Tex.)  182 
S.  W.  1161;  Missouri,  etc.  R.  Co.  v.  Steames 
(Tex.)  185  S.  W.  646.  See  also  Evansville, 
etc.  R.  Co.  Y.  Scott  (Ind.)  .114  N.  E.  649;  Gal- 
veston, etc.  R.  Co.  r.  Vogt  (Tex.)  181  S.  W. 
841. 

Especially  will  a  defendant  not  be  relieved 
of  liability  where,  by  his  negligent  acts,  he 
increases  the  volume  of  the  overflow.  Vou- 
drie  v.  Southern  R.  Co.  166  111.  App.  279. 
In  Howe  v.  Ashland  Lumber  Co.  110  Me.  14, 
85  Atl.  160,  the  court  said:  ''At  this  point 
it  is  interesting  to  note  that  there  is  an  ap- 
parent inconsistency  in  the  decisions  of  the 
different  courts  in  declaring,  as  was  said 
in  the  Alabama  case  [Smith  v.  Western  Ry. 
91  Ala.  445,  8  So.  754,  24  Am.  St.  Rep.  929, 
11  L.R.A.  619],  that  although  the  original 
cause  was  an  act  of  God,  yet  if  it  could  be 
avoided  with  the  exercise  of  reasonable  dili- 
gence and  prudence,  a  failure  to  do  so  would 
be  negligence.  But  strictly  speaking  vis 
major  or  act  of  God  is  such  an  unprecedented 
and  extraordinary  operation  of  the  forces  of 
nature  that  human  providence  is  not  required 
to  anticipate  its  happening.  Therefore,  to 
say  that  vis  major  or  act  of  God  does  not 
excuse,  when  negligence  co-operates  with  it 
to  produce  injury,  would  seem  to  imply  that 
human  foresight  should  be  held  to  anticipate 
the  act  of  God.  But  in  the  practical  applica- 
tion of  these  decisions,  it  will  be  seen  that, 
although  the  operation  of  the  forces  of  nature 
may  be  unprecedented,  and  in  that  sense  the 
act  of  God,  yet  if  they  are  not  the  proximate 
cause  of  the  injury,  but  are  aided  in  produc- 
ing it  by  the  negligence  of  human  agency, 
then  such  agency  is  not  excused.  In  other 
words,  the  fury  of  the  elements  may  be  the 
act  of  God  but  its  effect  may  be  governed  by 
the  act  of  man.*' 

In  Missouri,  etc.  R.  Co.  v.  Johnson,  34 
Okla.  582,.  126  Pac.  567,  it  was  said:  "We 
may  assume  that  alt  the  proof  shows  that 
this  flood  in  October  waa  unusual  and  un- 
precedented in  the  history  of  this  river.  We 
may  go  further,  and  concede  that,  when  the 
railroad  embankment  and  bridge  were  erect- 
ed in  1903-1904,  they  were  erected  skilfully 
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and  sufficientlv  to  meet  the  flood  conditions 
of  the  river,  then  known,  as  well  as  those 
that  might  be  at  that  time  reasonably  antici- 
pated. If  this  is  admitted,  then,  if  nothing 
had  occurred  since  the  original  construc- 
tion of  the  road  to  demonstrate  the  insuffi- 
ciency of  the  construction  prior  to  the  Octo- 
ber flood,  defendant  would  have  been  entitled 
to  an  instructed  verdict.  If,  however,  after 
the  original  construction  of  the  road,  and 
prior  to  the  flood  in  question  here,  other 
floods  of  an  unprecedented  character  came, 
demonstrating  the  faulty  construction  of  the 
roadbed,  or  the  inadequacy  of  the  waterway 
left  imder  the  bridge,  then,  if  such  was  the 
case,  a  new  standard  of  obligation  was  erect- 
ed for  the  defendant,  and  it  was  its  duty  to 
meet  the  new  Conditions  thus  established. 
.  .  .  Now,  ...  it  seems  evident  that 
if  the  circumstances  of  the  May  flood  gave 
notice  and  warning  to  the  defendant  that  its 
construction  was  inadequate  to  meet  the 
conditions  that  had  occurred,  and  might  rea- 
sonably be  expected  to  occur  again,  it  was 
then  the  duty  of  the  defendant,  within  a 
reasonable  time,  to  change  its  construction 
and  enlarge  its  waterways  so  as  to  meet  the 
conditions  then  to  be  reasonably  anticipated. 
The  proof  shows  that  the  May  flood  was  eight 
feet  higher  than  any  preceding  flood ;  that  the 
waterway  under  the  bridge  was  choked  and 
clogged  up  by  trees,  brush,  and  other  debris 
which  lodged  against  the  piling  upon  which 
the  bridge  rested;  that  defendant  sent  its 
wrecking  crew  with  equipment  to  dislodge 
and  remove  these  obstructions;  that  the  wat- 
er backed  up  over  plaintiff's  lands,  and  dam- 
age to  property  resulted,  for  which  suit  waM 
promptly  brought,  etc.  The  flood  out  of 
which  this  suit  arose  came  the  following 
October,  and  was  a  few  feet  higher  than  the 
May  flood;  and,  having  read  the  entire  rec- 
ord, it  would  be  arbitrary  and  unwarranted 
in  us  to  say  that  there  was  no  evidence  to 
submit  to  the  jury  on  the  question  of  the 
negligence  of  the  defendant  in  maintaining 
its  bridge  and  embankment  after  the  knowl- 
edge brought  to  it  by  the  May  flood  in  such 
a  way  as  to  be  a  contributing,  and  present 
concurring,  proximate  cause  of  the  injury 
occasioned." 

So,  in  Frederick  v.  Hale,  42  Mont.  153,  112 
Pac.  70,  it  was  held  that  an  instruction  cor- 
rectly stated  the  law  which  told  the  jury 
that  if  the  injury  to  the  plaintiff's  property 
was  occasioned  by  a  combination  of  negli- 
gence on  the  part  of  the  defendant,  and  an 
unprecedented  flood,  or  in  other  words,  an 
act  of  God,  then  the  plaintiff  would  still  be 
entitled  to  recover  if  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the 
injury. 

In  .^na  Mill,  etc.  Co.  v.  Atchison,  etc  R. 
Co.  89  Kan.  38,  130  Pac.  686,  the  action  was 
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for  damages  resulting  from  the  flooding  of 
the  plaintiff's  mill,  claimed  to  be  due  to 
the  defendant's  negligence  in  obstructing  a 
stream.  The  defense  was  that  the  flood  was 
caused  by  a  cloudburst,  which  was  so  extraor- 
dinary and  unprecedented  that  it  ought  to 
be  designated  as  an  act  of  God,  and  that  con- 
sequently the  defendant  was  not  responsible 
for  its  ravages.  The  court  held  that  the  re- 
fusal to  give  the  following  instruction  was 
error,  as  it  stated  the  law  and  no  equivalent 
for  it  was  given:  "Even  if  you  should  find 
that  the  defendant  failed  to  provide  for  the 
passage  of  waters  passing  down  Hargis  creek 
at  the  time  in  question  and  that  such  failure 
constituted  negligence  on  the  part  of  the 
defendant,  yet  if  you  further  find  that  the 
flood  was  caused  solely  by  what  is  known  in 
law  as  an  'act  of  God/  and  would  have  caused 
the  plaintiff  to  have  sustained  the  loss  in 
question  regardless  of  defendant's  care  or 
want  of  care  and  foresight  in  the  construc- 
tion and  maintenance  of  its  road  across  Har- 
gis creek  and  at  the  places  in  question,  then 
you  should  find  for  the  defendant;  as  in  such 
case  the  loss  would  be  the  result  of  an  act 
of  God  and  not  the  result  of  the  negligence 
of  the  defendant." 

Extraordinary    Init    Not    Unprecedented 

Flood* 

The  duty  of  a  person  diverting  or  obstruct- 
ing the  natural  course  of  a  stream  is  to  pro- 
vide not  only  for  the  normal  rainfall,  but 
for  such  floods  or  freshets  as  may  occasional- 
ly occur,  whether  they  are  called  ordinary  or 
extraordinary,  though  not  for  unprecedented 
floods  of  which  the  usual  course  of  nature  af- 
fords no  premonition.  Hence,  where  the  evi- 
dence in  a  particular  case  shows  that  the 
flood  in  question  was  such  a  flood  as  experi- 
ence indicated  must  be  expected  to  recur  at 
irregular  intervals,  a  person  who  so  obstruct- 
ed a  natural  watercourse  that  damage  was 
caused  by  the  flood  which  would  not  have 
resulted  without  the  obstruction  is  liable 
therefor. 

England. — Hanley  v.  Edinburgh  [1913]  A. 
C.  488,  77  J.  P.  233,  20  Times  L.  Rep.  404, 
57  Sol.  J.  460,  reversed  [1912]  Sc.  Ct.  Sess. 
1199;  Fletcher  v.  Smith,  2  App.  Cas.  781; 
Nitro-Phosphate,  etc.  Chemical  Manure  Co. 
V.  London,  etc.  Docks  Co.  9  Ch.  D.  503,  1 
Eng.  Rul.  Cas.  276;  Kerr  v.  Orkney,  20  Dun- 
lop  298.    And  see  the  reported  case. 

Alabama, — Southern  R.  Co.  v.  Plott,  131 
Ala.  312,  31  So.  33;  Lindsey  v.  Southern  R. 
Co.  149  Ala.  349,  43  So.  139;  Buckelew  v. 
Lusk,  73  So.  917. 

Arizona. — Arizona  Eastern  R.  Co.  v.  Moore, 
18  Ariz.  528,  163  Pac.  607. 

Arkansas. — St.  Louis  Southwestern  R.  Co. 
V.  Mackey,  95  Ark.  297,  129  S.  W.  78. 


Idaho. — ^Wilson  y.  Boise  City,  6  Idaho  391, 
55  Pac.  887 ;  Willson  v.  Boise  City,  20  Idaho 
133, 117  Pac.  115,  36  L.R.A.(N.S.)  1158;  Rog- 
ers V.  Oregon-Washington  R.  etc.  Co.  28  Idaho 
609,  156  Pac.  98.  See  also  Axtell  y.  Korthem 
Pac.  R.  Co.  9  Idaho  392,  74  Pac.  1075. 

Illinois. — ^Illinois  Cent  R.  Co.  y.  Heiser,  45 
111.  App.  143.  See  also  Welch  y.  Cleveland, 
etc.  R.  Co.  161  111.  App.  185. 

Indiama. — Southern  R.  Co.  v.  Weidenbren- 
ncr,  109  N.  E.  926;  Evansville,  etc.  R.  Co. 
V.  Scott,  114  N.  £.  649;  Dunn  v.  Chicago^ 
etc.  R.  Co.  114  N.  £.  888. 

Iowa. — ^DeLashmutt  v.  Chicago,  etc.  K.  Co. 
148  la.  556,  126  N.  W.  359 ;  Thompson  y.  Il- 
linois Cent.  R.  Co.  158  K  W.  676.  See  also 
Blunck  V.  Chicago,  etc.  R.  Co.  115  N.  W. 
1013;  Estes  v.  Chicago,  etc.  R.  Cow  159  la. 
666,  141  N.  W.  49;  Wm.  Tackaberry  Co.  v. 
Simmons  Warehouse  Co.  170  la.  203,  152 
N.  W.  779. 

Kansas. — Riddle  v.  Chicago,  etc.  R.  Co. 
88  Kan.  248,  128  Pac.  195. 

Kentucky. — Madisonville,  etc.  R.  Co.  t. 
Renfro,  127  S.  W.  508;  Madisonville,  etc  R. 
Co.  V.  Thomas,  140  Ky.  143,  130  S.  W.  975; 
Madisonville,  etc.  R.  Co.  v.  Kittinger,  143 
Ky.  643,  137  S.  W.  242.  See  also  Madison- 
ville, etc.  R.  Co.  V.  Wiar,  144  Ky.  206,  138 
S.  W.  255;  Chicago,  etc.  R.  Co.  v.  Hoover, 
U7  Ky.  37,  143  S.  W.  770;  MadisonviUe,  etc. 
R.  Co.  V.  Graham,  147  Ky.  804,  144  a  W. 
737;  Louisville,  etc.  R.  Co.  v.  Conn,  160  Ky. 
327,  179  S.  W.  195. 

Maine. — ^Howe  v.  Ashland  Lumber  Co.  110 
Me.  14,  86  Atl.  160. 

Jl/««o«ri.— South  Side  Realty  Co.  ▼.  St. 
Louis,  etc.  R.  Co.  154  Mo.  App.  364,  134  8.  W. 
1034. 

Nebraska. — Fairbury  Brick  Co.  v.  Chicago^ 
etc.  R.  Co.  79  Neb.  854,  113  N.  W.  635,  13 
L.R.A.(N.S.)  542;  Smith  v.  Chicago,  etc.  R. 
Co.  83  Neb.  387,  119  N.  W.  669;  Hinton  v. 
Atchison,  etc.  R.  Co.  83  Neb.  836,  120  N.  W. 
431.  See  also  Smith  v.  Chicago,  etc.  R.  Co. 
81  Neb.  186,  116  N.  W.  755. 

New  York. — Howard  v.  Buffalo,  122  N.  Y. 
S.  1095,  judgment  affirmed  151  App.  Diy.  198, 
136  N.  Y.  S.  303. 

Oklahoma. — Missouri,  etc.  R.  Co.  v.  John- 
son, 34  Okla.  582,  126  Pac.  667 ;  Chicago,  etc 
R.  Co.  V.  McKone,  36  Okla  41,  127  Pac.  488, 
42  L.R.A.(N.S.)  709;  Chicago,  etc  R.  Co.  v. 
Morton,  157  Pac.  917;  Pahlka  v.  Chicago, 
etc.  R.  Co.  161  Pac.  544. 

Oregon. — Price  v.  Oregon  R.  Co.  47  Ore. 
350,  83  Pac.  843. 

Pennsylvania. — Matteson  v.  New  York 
Cent.  etc.  R.  Co.  40  Pa.  Super.  Ct.  234. 

TexM. — See  Galveston,  etc.  R.  Co.  y.  Vogt, 
181  S.  W.  841. 

Washington. — See  Dahlgren  v.  Chicago,  etc. 
R.  Co.  85  Wash.  395,  148  Pac  667. 
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Wisconsin, — Sec  Qoddard  ▼.  Chicago,  etc. 
R.  Co.  143  WiB.  169,  126  N.  W.  666. 

If,  after  the  original  conBtruction  of  a  rail- 
road and  prior  to  the  flood  in  question,  other 
floods  of  a  theretofore  unprecedented  charac- 
ter occur,  demonstrating  the  faulty  construc- 
tion of  the  roadbed,  or  the  inadequacy  of  the 
waterway  left  under  a  bridge,  a  new  standard 
of  obligation  is  erected  for  the  railroad  com- 
]>any,  and  it  is  its  duty  to  meet  the  new  con- 
ditions thus  established.  Missouri,  etc.  R. 
Co.  V.  Johnson,  34  Okla.  582,  126  Pac.  567. 

In  Dunn  v.  Chicago,  etc.  R.  Co.  (Ind.)  114 
X.  £.  888,  the  court  said:  "The  law  is  .  .  . 
well  recognized  that  a  railroad  company  in 
the  construction  and  maintenance  of  its  road 
over  a  natural  watercourse  must  exercise  due 
care  not  to  obstruct  the  natural  flow  of  the 
watercourse,  and  this  includes  not  only  such 
rises  of  high  water  as  are  usual  and  ordi- 
nary, but  also  floods  due  to  natural  causes, 
such  as  an  ordinarily  prudent  person  should 
reasonably  anticipate,  considering  the  topog- 
raphy of  the  country,  character  of  the  soil, 
climatic  conditions,  and  all  other  conditions 
and  circumstances  apparent  to  a  person  of 
usual  foresight  and  experience.'' 

In  Riddle  y.  Chicago,  etc.  R.  Co.  88  Kan. 
248,  128  Pac.  195,  it  was  said:  ''It  matters 
little  what  term  is  applied  to  a  flood,  and  it 
may  be  that  a  flood  such  as  has  occurred  at 
intervals  for  a  number  of  years  and  which 
it  is  reasonable  to  expect  will  occur  again 
should  not  be  designated  as  extraordinary, 
but  whatever  name  is  given  to  it  a  liability 
will  arise  against  one  whose  obstruction  caus- 
es the  overflow  and  injury  if  he  was  in  fact 
bound  to  anticipate  and  provide  against  such 
a  flood.  Here  there  had  been  nine  floods, 
and  in  some  of  them  the  rainfall  was  as  great 
and  the  water  as  high  or  higher  than  that 
of  1909,  and  in  view  of  the  frequency  of  the 
floods,  as  well  as  the  topography  of  the  coun* 
try,  it  was  fairly  a  question  for  the  jury 
whether  the  flood  of  1909  was  one  to  be  rea- 
sonably anticipated  and  provided  for.  In 
constructing  its  embankments  and  bridge  ap- 
pellant was  required  to  exercise  reasonable 
eare  to  provide  outlets  for  the  uninterrupted 
flow  of  water  in  its  accustomed  channels. 
What  is  due  care  is  the  degree  that  an  or- 
dinarily prudent  man  would  exercise,  and  in 
respect  to  the  1909  flood  the  question  is, 
would  a  prudent  man  have  anticipated  and 
provided  for  it?  It  may  be  that  the  flood  of 
1877  alone  did  not  require  appellant  to  an- 
ticipate that  the  like  would  occur  again,  but 
when  these  floods  were  repeated  so  many 
times  it  cannot  be  held  that  the  jury  had  no 
basis  for  their  findings  that  the  floods  should 
have  been  anticipated  and  provided  against. 
Even  if  the  knowledge  and  experience  of  the 
engineers  who  planned  the  road  when  it  was 
built  had  led  them  to  believe  that  the  open- 


ings first  left  in  the  embankments  were  suffi- 
cient, that  would  not  prevent  liability  if 
the  floods  occurred  so  frequently  thereafter 
that  appellant  had  reasonable  grounds  to 
anticipate  that  they  would  occur  again.  If 
the  recurring  floods  demonstrated  that  the 
outlets  for  water  were  insu£Scient,  it  then 
became  the  duty  of  appellant  to  make  addi- 
tional provision  for  them.  Indeed,  the  appel- 
lant did  make  additional  openings  after  some 
of  the  floods,  but  it  appears  that  those  made 
were  inadequate  to  carry  off  the  superabimd- 
ant  water  which  had  fiowed  through  the  val- 
ley before  and  which  it  was  reasonable  to 
expect  would  fiow  again." 

In  Madisonville,  etc.  R.  Co.  v.  Renfro  (Ky.) 
127  S.  W.  508,  the  court  said:  "The  chief 
contentions  of  fact  made  by  appellant  are 
that  the  rainfall  that  caused  the  rise  of 
Rou£^  river  and  the  overflowing  of  the  land 
was  unprecedented  in  that  neighborhood,  and 
such  a  one  as  would  have  damaged  appellee 
to  the  extent  claimed  if  the  embankment  had 
never  been  erected.  It  is  very  clear  from  the 
evidence  that  the  rain  that  caused  the  flow 
was  an  unusual  one  at  that  time  of  the  year. 
Generally,  the  heavy  rains  fell  in  the  spring; 
and  this  rain  was  not  unprecedented  so  much 
on  account  of  the  volume  of  water  as  of  the 
time  of  year  that  it  happened.  But,  be  this 
as  it  may,  the  jury  were  expressly  told  that 
*if  they  believed  from  the  evidence  that  the 
overflows  complained  of  in  the  petition  were 
caused  by  extraordinary  rains  or  floods — that 
is,  such  floods  or  rainfalls  as  were  of  unusual 
occurrence  in  that  vicinity  at  that  time  of 
year — and  could  not  have  been  anticipated  by 
persons  of  ordinary  experience  and  prudence 
engaged  in  the  business  defendant  was  en- 
gaged in,  they  should  find  for  defendant.* 
Tliis  instruction  was  more  favorable  to  ap- 
pellant than  it  was  .entitled  to.  In  the  con- 
struction of  improvements  like  the  one  in 
question,  the  person  erecting  them  must  take 
notice  of  floods  and  rainfalls  that  may  occur 
in  that  vicinity  without  reference  to  the  par- 
ticular time  in  which  heavy  rains  fall.  The 
time  that  heavy  rains  may  come  is  not  so 
material  as  the  fact  that  they  do  come.  The 
rain  that  damaged  appellee  was  unprecedent- 
ed for  July,  but  in  the  winter  and  spring 
such  rainfalls  and  floods  were  not  uncommon, 
and  the  company  in  the  construction  of  its 
embankment  was  required  to  take  notice  of 
the  well-known  fact  that  heavy  rains  and 
floods  came  in  that  vicinity,  during  each 
year.  If  the  company  was  only  obliged  to 
make  provisions  against  excessive  rains  in 
July,  it  might  well  be  said  that  the  rain  and 
flood  that  damaged  appellee  was  unprecedent- 
ed, and  so  the  verdict  would  not  only  be 
against  the  evidence,  but  contrary  to  law. 
But,  when  the  company  must  take  notice  of 
the  rainfall  in  the  vicinity  in  which  the  im- 


1120 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


provement  is  made,  and  it  makes  a  perma- 
nent improvement  intended  to  remain  in  the 
same  condition  during  the  whole  of  the  year 
and  for  many  years,  we  are  unable  to  per- 
ceive that  it  makes  any  difference  except  as 
to  the  amount  of  damage  done  and  resulting 
liability  when  heavy  rains  fall.  It  would  be 
a  curious  doctrine  to  announce  that  if  heavy 
rains  usually  fall  in  April  of  each  year,  and 
the  company  would  be  under  a  duty  to  so  con- 
struct its  improvement  as  not  to  damage  ad- 
jacent landowners  during  this  month,  it 
would  yet  not  be  obliged  to  guard  against  a 
like  rain  that  fell  in  June  or  July.  There 
was  ample  evidence  that  rains  as  heavy  as 
tlie  one  in  question  were  of  frequent  occur- 
rence in  the  winter  and  spring  of  each  year, 
and  so  upon  this  point  the  verdict  is  not 
against  the  evidence." 

In  Illinois  Cent.  R.  Go.  v.  Heisner,  45  111. 
App.  143,  it  was  said:  ''It  is  contended  by 
counsel  for  appellant  that  the  overflow  com- 
plained of  was  of  such  an  extraordinary 
nature  that  it  must  be  regarded  as  a  visita- 
tion of  Divine  Providence,  and  not  one  that 
the  appellant  was  bound  to  foresee  and  pro- 
vide against;  and  it  is  objected  that  the 
court  erred  in  not  instructing  the  jury  prop- 
erly on  this  point  and  submitting  to  it  such 
question  of  fact.  We  have  examined  the  evi- 
dence carefully  on  this  point  and  find  noth- 
ing in  it  to  justify  the  submission  of  such 
a  question.  The  rainfall,  it  is  true,  that  oc- 
curred in  May  and  June,  1888,  was  an  un- 
usually hea^T^  one,  and  it  continued  to  rain 
for  seven  or  eight  days  successively,  which 
was  also  rather  an  unusual  occurrence.  But 
it  was  such  a  rainfall  as  may  be  anticipated, 
as  like  rainfalls  often  take  place,  covering 
large  areas  of  country,  and  in  fact,  it  is 
admitted  that  the  flood  of  1869  which  took 
place  in  this  same  neighborhood  equaled,  if 
it  did  not  exceed,  this  one.  The  law  requires 
that  heavy  and  usual  rainfalls  must  be  an- 
ticipated, though  not  occurring  annually  and 
save  at  long  intervals,  as  well  as  those  that 
occur  annually."  In  Southern  R.  Co.  v.  Weid- 
enbrenner  (Ind.)  109  N.  E.  926,  the  court 
said:  "In  constructing  embankments,  bridg- 
es, culverts,  and  other  necessary  works  or 
structures  beside  or  across  a  stream,  it  is 
the  duty  of  the  railroad  company,  while  em- 
ploying engineers  of  at  least  ordinary  com- 
petence and  skill,  to  exercise  at  least  a  rea- 
sonable degree  of  care  and  prudence,  taking 
into  account  the  laws  of  hydraulics,  the  nat- 
ural formation  of  the  country,  the  character 
of  the  stream,  and  its  history  to  the  extent 
of  learning  its  probable  behavior  under  any 
conditions  which  experience  has  shown  are 
likely  to  occur,  so  as  to  guard  against  inju- 
ries which  may  reasonably  be  anticipated  in 
the  usual  state  of  the  stream,  and  also  in 
unusual  floods  and  freshets  of  a  kind  which 
may  be  fairly  expected." 


In  Welch  v.  Cleveland,  etc.  R.  Co.  161  111. 
App.  186,  it  was  held  that  the  giving  of  an 
instruction  to  the  effect  that  "rain  that  mav 
be  reasonably  anticipated  to  occur  at  regu- 
lar intervals  of  longer  or  shorter  time  is  not 
an  extraordinary  rain  within  the  meaning 
of  the  law,"  did  not  constitute  error. 

In  Kuhnis  ▼.  Lewis  River  Boom,  etc.  Co. 
51  Wash.  196,  98  Pac.  655,  an  action  to  re- 
cover damages  for  the  washing  away  of  a 
portion  of  the  plaintiff's  property,  alleged 
to  have  been  caused  by  the  construction  and 
maintenance  of  a  boom  owned  and  operated 
by  the  defendant,  it  was  held  that  the  trial 
court  erred  in  instructing  the  jury  that  an 
extraordinary  flood  was  an  act  of  God  and 
imposed  no  liability  on  a  person  whose  law- 
ful structure  was  an  instrument  causing 
damages  to  others.  The  court  said :  ''In  the 
first  place,  there  was  no  allegation  in  the 
answer  that  the  accident  complained  of  wis 
caused  by  the  act  of  Gk>d,  and  neither  was 
there  any  proof  offered  to  that  effect,  the 
proof  being  that  the  flood  which  caused  the 
damage  was  extraordinary,  but  not  that  it 
could  not  have  been  reasonably  anticipated 
and  guarded  against  by  ordinary  prudence: 
for  the  testimony  wa«  that,  during  the  life  of 
citizens  in  that  community  floods  equal  to 
the  one  in  question  had  been  known  some  six 
or  seven  times,  on  some  occasions  even  high- 
er than  it  was  at  the  time  the  damage  was 
wrought.  The  respondent  contends  that,  not- 
withstanding the  fact  that  the  first  instruc- 
tion of  the  court  might  be  erroneous,  it  was 
error  without  prejudice,  for  the  reason  that 
the  subsequent  inatmction  of  the  court  prop- 
erly stated  the  law,  and  that  the  jury  would 
understand  that  the  court  was  referring  to 
floods  which  ordinary  prudence  could  not 
have  foreseen  or  guarded  against.  But  the 
term  ^act  of  God'  is  an  expression  which  con- 
veys a  portentous  thought  to  the  minds  of 
common  people.  When  the  court  instructed 
the  jury  that  an  extraordinary  flood  was  an 
act  of  God  imposing  no  liability  upon  the 
defendant  in  the  case,  and  the  evidence 
showed  that  the  flood  was  extraordinary  in 
the  sense  of  not  occurring  every  year,  it  is 
plain  that  the  jury  were  misled  by  this  in- 
struction." 

A  "watercourse,"  in  ihe  legal  sense  of  the 
term,  does  not  necessarily  consist  merely  of 
the  stream  as  it  flows  within  the  banks  which 
form  the  channel  in  ordinary  states  of  water; 
but  it  includes  the  overflow  waters  of  the 
stream  which  extend  beyond  its  banks  in 
times  of  ordinary  floods,  and  which,  at  such 
times,  are  accustomed  to  flow  down  over  ad- 
jacent low  lands,  in  a  broader  but  still  de- 
finable stream,  or  to  flow  in  natural  d^res- 
sions,  continuing  in  a  guieral  course^  thouj(h 
without  definable  banks,  back  into  the  stream 
from  whence  they  started,  or  into  another 
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watercourse.    Chicago,  etc.  R.  Co.  v.  Morton 
lOkla.)   157  Pac.  917. 

In  Soules  v.  Northern  Pac.  R.  Co.  34  N. 
D.  7,  157  N.  W.  823,  L.R.A.1917A  501,  it 
was  contended  that  the  flooding  of  the  plain- 
tiff's premises  was  occasioned,  not  hy  the 
•obstruction  of  a  flowing  stream,  but  rather 
.l)v  the  obstruction  of  a  natural  watercourse 

m 

which  served  as  a  natural  drainage  for  sur- 
face and  storm  waters.  The  evidence  showed 
that  the  swale,  ditch,  depression,  or  ravine, 
whichever  it  might  be  termed,  was  a  "natur- 
al drain  way,"  and  served  as  a  runway  or 
4irainage  for  a  larger  natural  drainage  basin 
of  some  160  acres.  This  ditch  'for  a  long 
time  prior  to  the  flood  in  controversy  had  a 
well-defined  channel,  and  though  grass  grew 
At  its  sides,  the  grass  at  its  bottom  had  been 
-worn  away  to  a  breadth  of  three  or  four 
feet  by  the  running  waters.  There  was  no 
•evidence  or  pretense  that  the  water  ran  in 
this  ditch  all  of  the  time  or  even  that  it  usu-  ^ 
Ally  ran  therein,  but  there  was  evidence  that 
it  ran  therein  whenever  there  were  heavy 
Tains  and  when  the  snow  melted  in  the  spring. 
Without  deciding  whether  the  so-called  com- 
mon enemy  rule  or  the  civil-law  rule  as  to 
surface  waters  prevailed,  the  court  held  that 
under  either  these  rules,  though  a  railway 
company  had  the  right  to  build  an  embank- 
ment across  this  ditch,  it  nevertheless  owed 
the  duty  to  the  landowners  in  the  drainage 
basis  to  do  so  in  such  a  manner  that  the  water 
"Which  could  reasonaliy  be  anticipated  to  flow 
therein  and  to  be  drained  thereby,  could  be 
AS  well  accommodated  as  before  the  construc- 
tion of  its  improvements.. 

Deteinnination  of  Xature  of  Flood, 

Burden  of  Pboof. 

Where  the  act  of  God  is  presented  as  a  de- 
fense in  an  action  to  recover  damages  against 
-one   obstructing   a   natural    watercourse   for 
injuries  sustained  by  reason  of  an  extraordi- 
nary flood  or  freshet,  the  burden  of  proof  is 
•on  the  defendant  to  establish  that  defense. 
Thompson  ▼.  Mobile,  etc.  R.  Co.  104  Miss.  ' 
•651,  61  So.  596;  Buel  v.  Chicago,  etc.  R.  Co. 
SI  Neb.  430,  116  N.  W.  299,  affirming  76  Neb. 
420,  107  N.  W.  590;  Soules  v.  Northern  Pac. 
R.  Co.  34  N.  D.  7,  157   N.  W.  823,  L.R.A. 
191 7 A  501;  Hatswell  v.  Chicago,  etc.  R.  So. 
(Mo.)    198  S.  W.  85.     Thus  in  Thompson  v. 
Mobile,  etc.  R.  Co.  supra,  an  action  for  dam- 
Ages   to  land  caused  by  the  obstruction  of 
surface  water  and  also  the  obstruction  of  the 
flow  of  the  streams  draining  the  land,  the  de- 
fendant railroad  eompany  relied  on  the  *'act 
-of   God"   in   defense.     The   evidence   showed 
that  the  plaintiff's  land  was  overflowed,  and 
that  the  overflow  damaged  the  crops  growing 
therein.    It  also  tended  to  show  that  the  over- 
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flow  was  caused  by  an  extraordinary  and  un- 
usual rain  storm.  At  the  request  of  the  de- 
fendant, the  following  instruction  was  given: 
"The  court  further  charges  the  jury,  for  the 
defendant,  that  if  the  plaintiff  has  offered  no 
evidence  which  will  enable  you  with  a  rea- 
sonable certainty  to  ascertain  what  part  of 
the  damage  was  caused  by  an  unusual  and 
extraordinary  act  of  God,  if  you  should  find 
that  there  was  an  unusual  and  extraordinary 
rainfall,  then  you  will  find  for  the  defend- 
ant.'* It  was  held  that  this  instruction  was 
improper  as  shifting  the  burden  of  proof  to 
the  plaintiff  to  disprove  the  afiirmative  plea 
of  the  defendant,  and  as  directing  a  verdict 
for  the  defendant,  if  the  plaintiff  had  failed 
to  measure  the  damage  caused  by  the  rain 
storm. 

Question  fob  Jubt. 

Whether  an  extraordinary  flood  is  an  "act 
of  God,"  as  that  expression  is  used  in  the 
law,  is  a  mixed  9ue8tion  of  law  and  fact. 
The  defining  and  limitation  of  the  term,  its 
several  characteristics,  its  possibilities  as  es- 
tablishing and  controlling  exemption  from  li- 
ability, are  questions  of  law  for  the  court; 
but  the  existence  or  nonexistence  of  the  facts 
on  which  it  is  predicated  are  questions  for 
the  jury.  The  court  cannot,  in  an  action  for 
damages  alleged  to  have  been  caused  by  the 
negligence  of  one  obstructing  a  natural  wat- 
ercourse wherein  the  defense  is  that  the  flood 
was  so  extraordinary  and  unprecedented  as 
to  be  deemed  the  "act  of  God,"  determine 
that  the  floods  were  unusual  or  unprecedent- 
ed, since  that  is  the  determination  of  a  fact 
depending  on  evidence  to  establish  it.  The 
province  of  the  court  is  to  deflne  in  proper 
instructions  what  would  be  regarded  in  such 
an  instance  by  the  law  as  an  act  of  God,  and 
leave  it  to  the  jury  to  determine  whether  the 
evidence  is  sufiicient  to  establish  that  the 
flood  in  question  was  an  ordinary  flood  or 
was  an  extraordinary  flood,  so  unusual  and 
unprecedented  in  its  nature  as  to  amount  in 
law  to  an  act  of  God.  Kvansville,  etc.  R. 
Co.  V.  Scott  (Ind.)  114  N.  E.  649;  Garrett 
V.  Beers,  97  Kan.  255,  155  Pac.  2,  L.R.A. 
1916F  1289;  Western  Maryland  R.  Co.  v. 
Martin,  110  Md.  554,  73  Atl.  267;  South 
Side  Realty  Co.  v.  St.  Louis,  etc.  R.  Co.  154 
Mo.  App.  364,  134  S.  W.  1034;  Buel  v.  Chi- 
cago, etc.  R.  Co.  81  Neb.  430,  116  N.  W.  299, 
affirming  76  Neb.  420,  107  N.  W.  690;  Soules 
V.  Northern  Pac.  R.  Co.  34  N.  D.  7,  157  N. 
W.  823,  L.R.A.1917A  501 ;  Chicago,  etc.  R.  Co. 
V.  McKone,  36  Okla.  41,  127  Pac.  488,  42 
L.R.A.(N.S.)  709;  Chicago,  etc.  R.  Co.  v. 
Morton  (Okla.)  157  Pac,  917;  Price  v.  Ore- 
gon R.  Co.  47  Ore.  350,  83  Pac.  843;  Gilson 
V.  Cascade  Lumber  Co.  54  Wash.  289,  103 
Pac.  11.  * 
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In  Soules  v.  Northern  Pac.  R.  Co.  supra, 
the  court  said:  "The  question  to  be  decided 
was:  Considering  the  rains  of  the  past,  the 
topography  and  climatic  conditions  of  the 
region,  and  the  nature  of  the  drainage  basin, 
the  fact  that  in  the  past  heavy  downpours 
had  occurred  and  on  one  instance  one  and 
one-half  inches  of  rain  had  fallen  in  only 
fifteen  minutes  of  time,  the  baked  and  arid 
nature  of  the  district,  its  absence  of  trees  or 
anything  that  would  prevent  water  from 
rapidly  running  off,  would  and  should  a  rea- 
sonably prudent  man  have  foreseen  the  dan- 
ger and  provided  against  it?  We  cannot  say 
that  the  proof  was  so  conclusively  in  the 
negative  that  the  question  became  one  of  law 
merely,  which  had  to  be  decided  in  favor  of 
the  defendant,  and  that  it  was  not  one  which 
was  properly  submitted  to  the  jury." 


KRISS 


v. 


UNION    PACIFIC    RAILROAD    COM- 

PANT. 

Nebraska  Supreme  Court — February  5,  1917. 

100  Neb.  801;  161  N.  W.  414. 


Argument  of  Counsel  ^  Review  —  Ne« 
cessity  of  Objection. 

The  general  rule  is  that  counsel  cannot  re- 
main quiet  and  seemingly  acquiesce  in  re- 
marks of  opposing  counsel  in  his  argument 
to  the  jury,  and  after  verdict  obtain  a  re- 
versal because  of  matters  not  objected  to  at 
the  time. 

[See  note  at  end  of  this  case.] 

Same. 

When  counsel  in  his  argument  to  the  jury 
assumes  that  prior  remarks  of  opposing  coun- 
sel justify  and  make  necessary  the  reply 
which  he  is  making  thereto,  opposing  counsel 
may  by  objection  take  the  ruling  and  instruc- 
tions of  the  court  thereon.  If  he  makes  no 
objection  and  appears  to  acquiesce  in  the  as- 
sumption of  counsel,  he  will  not  after  verdict 
ordinarily  be  granted  a  new  trial  because  of 
alleged  impropriety  of  his  opponent's  argu- 
ment. 

[See  note  at  end  of  this  case.] 

Stipulations  «  Right  to  Withdraw 

When  in  the  course  of  a  jury  trial  the  par- 
ties agree  upon  two  stipulations,  one  of 
which  tends  to  increase  the  amount  of  the 
plaintiff's  claim  and  the  other  tends  to  di- 
minish it,  neither  party  should  be  allowed, 
after  the  caupe  has  been  submitted  to  tlie 
jury  upon  such  stipulations,  to  withdraw  the 
stipulation  against  his  interest  and  enforce 
the  other. 

[See  Ann.  Cas.  19120  769.] 


Instmotlons  —  Duty  to  Instraot  —  Ne- 
cessity of  Request. 

When  the  trial  court  gives  a  general  in- 
struction upon  a  matter  involved  in  the  is- 
sues, and  a  more  specific  instruction  is  re- 
quested, such  request  should  fairly  present 
the  matter  as  it  affects  all  parties  to  the 
litigation.  If  it  fails  to  do  so,  to  refuse  the 
request  will  not  be  prejudicial  error  requiring 
a  reverEal,  unless  it  appears  from  the  entire 
record  that  the  jury  probably  misunderstood 
the  real  issue  for  want  of  a  more  specific 
instruction. 

Damages  —  Burden  of  Proof. 

In  an  action  for  damages,  the  burden  is 
upon  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  each  element  of  damage 
sustained.  If  it  appears  that  the  verdict  in- 
cludes an  item  of  damage  not  so  proved,  a 
remittitur  will  be  required. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas 
county:  Day,  Judge. 

Action  by  Elizabeth  L.  Kriss,  administra- 
trix, plaintiff,  against  Union  Pacific  Railroad 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Modified. 

.    Edson  Rich  and  A.  Q,  Ellick  for  appellant. 
Sullivan^  Rait  d  Thummel  for  appellee. 

[802]  Sedgwick,  J. — The  plaintiff,  as  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  John  J.  Kriss,  brought  this  action 
in  the  district  court  for  Douglas  county 
to  recover  damages  for  the  alleged  negligence 
of  the  defendant  causing  the  death  of  the 
decedent.  She  recovered  $18,137.16,  and  the 
defendant  has  appealed. 

The  decedent  lost  his  life  in  a  collision  of 
two  of  the  trains  of  the  defendant,  and  the 
defendant  submitted  the  case  to  the  jury, 
conceding  its  liability,  and  contesting  only 
the  amount  of  the  recovery. 

[803]  The  principal  ground  urged  by  the 
defendant  for  a  reversal  is  the  misconduct  of 
the  plaintiff's  attorney  in  his  closing  address 
to  the  jury,  The  plaintiff's  attorney,  among 
other  things,  urges  that  his  remarks  com- 
plained of  were  induced  by  the  prior  remarks 
to  the  '  jury  by  the  defendant's  attorney. 
These  respective  attorneys  are,  and  long  have 
been,  among  the  leading  and  influential  mem- 
bers of  the  bar  of  this  state,  and,  from  the 
view  that  we  take  of  this  record,  we  are 
fortunate  in  not  being  required  to  comment 
upon  the  propriety  of  the  language  com- 
plained of.  The  address  to  the  jury  of  the 
defendant's  attorney  is  not  in  the  record ;  but 
the  plaintiff's  attorney  insists  that  the  char- 
acter of  his  address  sufficiently  indicates  the 
conditions  which  he  was  required  to  meet  as 
brought  on  by  the  defendant's  attorney.  No 
objections  were  made  to  the  remarks  com- 


KBISS  ▼.  UNION  PACIFIC  R.  CO. 

100  NcJ).  801 


1123 


plained  of,  and  no  rulings  of  the  court  were 
asked  thereon  by  the  defendant's  attorney. 
Under  ordinary  circumstances,  the  general 
rule  is  that  counsel  cannot  remain  quiet  and 
seemingly  approve  of  what  is  being  done,  or 
at  least  to  acquiesce  in  it,  and  afterwards 
obtain  a  reversal  of  the  case  because  of  mat- 
ters not  objected  to  at  the  time.  The  excep- 
tion to  this  rule  in  cases  of  this  kind  is  well 
stated  by  Sullivan,  J.,  in  Chicago,  etc.  R. 
Ck).  V.  Kellogg,  65  Neb.  748,  76  N.  W.  462: 
"We  do  not,  however,  wish  to  be  understood 
as  holding  that  a  rebuke  from  the  court,  or 
even  a  complete  retraction  by  the  offending 
counsel,  is  in  all  cases  of  this  kind  a  sover- 
eign remedy.  If  the  transgression  be  flagrant 
— if  the  offensive  remark  has  stricken  deep, 
and  is  of  such  a  chararcter  that  neither  re- 
buke nor  retraction  can  entirely  destroy  its 
sinister  influence — a  new  trial  should  be 
promptly  awarded,  regardless  of  the  want 
of  an  objection  and  exception."  The  address 
of  plaintiff's  attorney  to  the  jury  is  quoted 
at  length  in  the  record,  and  it  appears  that 
he  continually  assumed,  at  least  in  this  ad- 
dress, that  the  condition  of  the  record  and 
the  prior  remarks  of  the  defendant's  attorney 
justified  the  language  which  he  was  using. 
If  a  seasonable  [804]  objection  had  been  in- 
terposed to  these  remarks,  this  question  of 
justification  in  using  them  would  necessarily 
have  been  presented  to  the  court,  and  the 
decision  thereon  of  the  learned  judge  who 
tried  this  case  would  have  carried  great 
weight  with  this  court,  and  the  determination 
of  the  trial  court  as  to  the  rights  of  the  re- 
spective counsel  and  the  propriety  of  the  re- 
marks complained  of  would,  without  doubt, 
have  been  regarded  and  complied  with  by  all 
counsel  interested  in  the  case.  We  think 
that  without  regard  to  the  general  character 
of  these  remarks,  which  appear  to  have  run 
through  the  entire  address,  the  defendant  is 
not  now  in  a  position  to  ask  for  a  reversal  of 
the  judgment  on  these  grounds. 

The  question  whether  the  judgment  is  ex- 
cessive remains  to  be  considered.  The  de- 
fendant contends  that  the  damages  allowed 
by  the  jury  were  augmented  by  an  error  of 
the  court  in  an  instruction  to  the  jury.  The 
eourt  prepared  instruction  No.  11  to  be  given 
to  the  jury,  in  which  he  told  the  jury:  "To 
enable  you  to  better  understand  the  method 
of  arriving  at  the  present  worth  of  a  given 
sum,  the  court  gives  you  an  illustration  by 
way  of  example:  If  it  was  desired  to  find 
what  the  present  worth  of  $100  due  in  one 
year  on  the  basis  of  money  being  worth  64 
per  cent  (the  amount  agreed  on  by  the  parties 
for  the  purposes  of  this  case)  you  would  di* 
vide  $100  by  $1,055,  that  being  the  interest 
on  $1  for  one  year  plus  the  $1.  The  result 
of  such  division  would  be  $94.78  plus,  which 
is   the   present   value   of   $100   due   in   one 


year.  If  $100  is  due  in  two  years,  on  the 
basis  of  6^  per  cent  the  present  worth  would 
be  found  by  dividing  $100  by  $1.11;  tho 
$1.11  being  the  interest  for  two  years  plus 
the  $1.  For  the  period  of  three,  or  subse- 
quent years,  the  present  worth  may  be  found 
by  applying  the  same  rule.  The  aggregate^ 
of  these  sums  for  the  different  periods  would 
be  the  present  worth."  The  parties  entered 
into  a  stipulation:  "It  is  agreed  that  neither 
party  will  except  to  the  formula  as  a  basis 
upon  which  to  figure  the  present  worth  as  giv- 
en by  the  court  in  [805]  its  instruction  No. 
11."  After  the  jury  had  considered  the  case  for 
some  time,  they  sent  to  the  court  an  inquiry 
in  writing:  "Honorable  Judge — Sir:  Please 
give  us,  the  jury  in  this  case,  the  present 
value  of  $31,620,  and  oblige  the  jury.  Ed 
Porter,  Foreman.  P.  S.  Life  expectancy  31 
years  at  $85  per  month.  E.  P."  It  appears 
from  the  request  for  information  submitted 
by  the  jury  that  the  jury  had  already  deter- 
mined the  expectancy  of  the  decedent,  and 
the  amount  of  his  contribution  to  the  support 
of  the  widow  and  her  children.  It  was  when 
the  counsel  attempted  to  estimate  the  pres- 
ent worth  of  the  sum  indicated  by  the  jury 
uopn  the  basis  of  the  court's  instruction  No 
11  that  the  question  arose.  Thereupon  the 
defendant's  counsel  asked  to  withdraw  from 
the  agreement  not  to  except  the  instruction 
No.  11  containing  the  formula,  and  asked  for 
time  to  prepare  a  showing  in  support  of  the 
application.  The  court*  denied  "the  right  to 
make  any  further  showing  at  this  time,"  be- 
cause the  jury,  after  having  deliberated  for 
some  time,  had  agreed  upon  the  facts  neces- 
sary to  a  complete  verdict,  and  had  merely 
asked  for  instruction  as  to  the  legal  method 
of  calculating  the  amount  of  the  present 
worth.  It  was  also  stipulated  by  the  par- 
ties: "That  in  figuring  the  present  worth  of 
a  given  sum  to  be  paid  in  annual  instalments 
in  the  future  the  jury  may  base  their  calcu- 
lations upon  the  rate  of  5^  per  cent." 

The  plaintiff *s  counsel  contends  that  the 
rate  of  interest  at  5^  per  cent  is  altogether  too 
large,  and  that,  if  the  stipulation  in  regard 
to  the  formula  for  computing  the  present 
worth  was  withdrawn  and  the  correct  rule 
for  such  computation  was  given  to  the  jury, 
the  stipulation  fixing  the  rate  of  interest 
at  5^  per  cent  ought  also  to  be  changed. 
Tliere  is  evidence  in  the  record  that  these  two 
stipulations  were  both  agreed  upon  during 
the  trial  of  the  case  and  that  one  is  the 
consideration  for  the  other.  This  evidence, 
so  far  as  we  have  observed,  is  not  denied. 
There  is  room  for  a  difference  of  opinion  as 
to  the  rate  of  interest  that  may  be  obtained 
upon  investments. 

[806]  There  it  evidence  tending  to  show 
that  the  rate  of  5^  per  cent  is  altogether  too 
large.    Because  of  these  two  ttipniations  the 
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plaintiff  neglected  to  produce  evidence  as  to 
the  proper  rate.  It  may  be  that  if  the  cor- 
rect rule  of  computing  the  present  worth 
had  been  given  to  the  jury,  instead  of  tho 
rule  agreed  upon  as  announced  in  instruc- 
tion No.  11,  and  evidence  had  been  taken  as 
to  the  usual  rate  of  interest  upon  such  in- 
vestments, the  result  would  have  been  sub- 
stantially the  same;  that  is,  it  seems  to  have 
been  assumed  by  counsel  that  one  stipulation 
would  offset  the  other,  and  perhaps  they  were 
not  far  wrong  in  so  considering.  At  all 
events,  the  court  was  right  in  refusing  to 
allow  one  stipulation  to  be  withdrawn  and 
the  other  to  stand. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  the  "children  at  a  certain  age 
may  become  self-supporting  and  would  not 
have  received  any  pecuniary  benefit  from  the 
said  John  J.  Kriss  at  that  time  had  the 
said  John  J.  Kriss  lived,"  and,  that  "you  are 
entitled  to  consider  whether  or  not  the  an- 
nual earning  power  of  the  said  John  J.  Kriss 
near  the  end  of  his  probable  life  expectancy 
would  be  as  great  as  it  was  at  the  time  of 
his  death,  and  to  whether  or  not  the  amount 
that  he  would  probably  contribute  to  the 
support  of  his  wife  and  children  would  have 
been  as  great  near  the  end  of  his  life  ex- 
pectancy as  it  was  at  the  time  of  his  death." 
The  instructions  given  by  the  court  were 
general  and  contained  the  following:  "In 
considering  this,  it  is  proper  for  you  to  con- 
sider the  age  of  the  deceased,  and  the  age 
of  his  widow  and  children,  and  from  all  the 
facts  and  circumstances  proved  determine 
what  sum  the  deceased  would  probably  have 
contributed  to  the  financial  benefit  of  his  wife 
and  children  during  the  remainder  of  his  life 
had  he  lived."  It  would  have  been  quite  prop- 
er to  have  informed  the  jury  that  decedent's 
earnings  might  have  increased  or  decreased, 
and  that  the  children  might  have  become  more 
or  less  dependent  upon  their  father  as  time 
went  on.  But  this  seems  to  [807]  have  been 
made  clear  to  the  jury  during  the  trial,  and 
the  instructions  requested  did  not  so  fully 
state  the  propositions  as  to  make  them  com- 
petent without  further  instructions.  We  do 
not  think  it  is  so  clear  that  the  refusal  of 
this  request  was  prejudicially  erroneous  as  to 
require  a  reversal. 

Decedent  was  earning  $110  a  month.  The 
jury  found  that  he  would  devote  $85  to  the 
support  of  his  family  and  $25  to  his  own  sup- 
port. From  a  computation,  taking  the 
amount  they  allowed  the  widow  as  a  basis, 
they  must  have  found  that  something  over 
$50  a  month  would  be  devoted  to  her  sup- 
port. The  evidence  will  not  justify  the  find- 
ing that  more  would  be  devoted  to  the  sup-* 
port  of  the  widow  than  to  the  support  of  the 
deceased  himself.  If  we  conclude  that  the 
amount  that  would  be  devoted  to  the  suj^rt 


of  the  children  is  correctly  found,  then  $75 
a  month  would  be  devoted  to  the  support  of 
the  widow  and  the  decedent,  $37.50  each. 
The  amount  found  in  favor  of  the  widow, 
$10,137.16,  is  at  least  25  per  c«it  too  large. 

If  the  plaintiff  remits  $2,534.29  from  the 
judgment  in  favor  of  Elizabeth  L.  Kriss 
within  30  days,  the  judgment  will  be  af- 
firmed; otherwise,  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new 
trial  as  to  the  recovery  in  behalf  of  Elizabeth 
L.  Kriss.  The  court  will  allow  either  party 
to  withdraw  from  the  two  stipulations  stated. 

Judgment  accordingly. 

Hamer,  J.  (dissenting), — ^I  am  unable  to 
agree  with  the  views  expressed  in  the  major- 
ity opinion,  and  feel  called  upon  to  register 
an  earnest  dissent. 

I  have  read  eloquence  all  my  life  and  gen- 
erally with  much  admiration.  An  culmina- 
tion of  the  speech  of  senior  counsel  for  the 
plaintiff  shows  rare  ability.  Counsel  talks 
most  eloquently,  I  might  say  most  seductively, 
of  facts  not  shown  by  the  testimony  in  the 
case.  [808]  The  question  to  be  tried  was 
whether  there  was  negligence  upon  the  part 
of  defendant's  servants  which  resulted  in 
the  death  of  plaintiff's  decedent.  Counsel 
first  said  that  no  corporation  could  have 
either  the  virtue  or  benevolence  that  counsel 
for  the  defendant  would  "want  you  to  think 
it  possesses.  I  admire  virtue  wherever  I  see 
it,  and  virtue  is  worthy  of  reward,  but,  gen- 
tlemen, I  am  not  willing  that  they  should 
be  compensated  for  their  virtue  at  the  ex- 
pense of  this  woman  and  her  five  children.'' 
This  is  followed  by  the  statement  that  not- 
withstanding the  fact  that  counsel  were  very 
Borry,  yet,  nevertheless,  "why  did  they  kick 
us  down  stairs."  Again  this  is  followed  by 
a  statement  that  in  times  gone  by  the  value 
of  a  human  life  was  limited  to  the  right  to 
recover  $5,000.  Then  comes  the  statement 
that  the  corporations  put  that  law  upon  the 
statute  book.  I  have  not  noticed  any  testi- 
mony of  that  kind  in  the  record.  Afterwards 
comes  the  consideration  of  something  which 
counsel  for  the  plaintiff  say  does  not  permit 
a  recovery.  "These  children  will  miss  their 
father,  they  will  miss  his  friendly  assistance 
in  preparing  them  for  life's  battle.  Who  can 
estimate  the  value  of  it?  Money  won't  meas- 
ure it.  All  the  counsel  and  moral  instruc- 
tion, advice  and  help  and  the  encouragement 
that  a  good  father  can  give  to  his  children, 
that  is  gone,  gentlemen,  and  they  can  never 
have  it.  We  ask  nothing  for  that  because  the 
law  don't  give  compensation  for  that  loss, 
great  as  it  is;  we  get  nothing  for  that."  Of 
course,  the  purpose  was  to  excite  sympathy 
for  the  plaintiff  and  the  children  by  this  sort 
of  a  reference.  Soon  this  is  followed  by  a 
statement  that  one  of  the  connsel  for  tha 


KRISS  V.  UNION  PACIFIC  R.  CO. 

100  Neh.  801. 


1125 


plain  tiff  used  to  receive  for  his  services  only 
$1,200  a  year.  Counsel  estimated  that  ^\e 
years  before  this  trial  the  particular  counsel 
had  only  been  receiving  60  per  cent  of  what 
he  was  then  getting.  The  next  picture  in  the 
panorama  was  of  the  manager  of  the  railway 
company  as  a  brakeman  with  a  brakeman's 
salary.  Then  came  a  picture  of  the  president 
of  the  company  when  he  [809]  was  a  tele- 
graph operator  and  was  alleged  to  be  earning 
$75  a  month.  Then  the  jury  were  told  that 
the  manager's  salary  was  $25,000  a  year, 
while  the  president  was  drawing  $50,000  a 
year.  Then  came  the  picture  of  another  rail- 
road man  alleged  to  have  been  a  brakeman 
on  another  railroad,  but  who  was  now  claimed 
to  be  the  owner  of  untold  millions.  Examina- 
tion of  the  record  and  briefs  will  show  that 
the  rhetoric  and  literature  of  counsel  for  the 
plaintiff  was  seemingly  inexhaustible  on  the 
subjects  that  were  not  before  the  court,  and 
with  which  the  jury  had  nothing  whatever 
to  do. 

In  Chicago,  etc.  R.  Co.  v.  Kellogg,  54  Neb. 
127,  74  X.  W.  454,  coimsel  for  Kellogg  in  his 
argument  to  the  jury  after  the  close  of  the 
testimony  said,  among  other  things:  "The 
defendant  company  forces  its  parasites  to 
swear  in  its  behalf.  The  employees  of  the 
defendant  are  surrounded  by  superintendents 
and  assistant  superintendents,  who  hold  them 
by  the  neck  and  say  to  them:  *0h,  how  easy 
I  can  drop  you,  how  easy  I  can  drop  you ! ' " 
This  court  said:  "That  the  language  is 
totally  unwarranted  by  the  record  and  not 
within  the  range  of  the  legitimate  inferences 
and  deductions  which  might  be  drawn  from 
the  evidence;  that  it  was  calculated  to  arouse 
the  passions  and  prejudices  of  the  jury,  too 
easily  excited  in  cases  like  this,  and  instead 
of  assisting  them  to  calmly  inquire  as  to 
whether  the  plaintiff  below  had  been  injured 
through  the  negligence  of  the  railway  com- 
pany, and,  if  so,  the  extent  of  such  injury 
and  what  amount  of  money  would  compensate 
him  therefor,  and  render  a  verdict  accord- 
ingly, this  language  was  calculated  to  inspire 
the  jury  with  a  desire  to  punish  the  railway 
company  for  the  injury  which  its  negligence 
had  inflicted  upon  the  plaintiff.  That  these 
poisonous  shafts  of  fiery  invective  did  their 
work  we  think  is  manifest  from  the  amount 
of  the  $9,000  verdict  which  the  jury  did 
render.  Judgments  have  been  often  assailed 
in  this  court  because  of  the  alleged  miscon- 
duct of  counsel  for  the  parties  in  whose  favor 
the  judgments  were  rendered."  [810]  A 
large  number  of  authorities  are  cited  in 
support  of  this  position.  It  is  then  said: 
"These  cases  establish  that  a  lawyer  charged 
with  the  conduct  of  a  case  is  invested  with 
certain  rights  and  charged  with  certain  du- 
ties. It  is  his  duty  to  use  all  honorable 
means  to  protect  *  his  client's  interests;  and 


in  argument,  within  the  limits  of  the  evidence 
and  the  legitimate  deductions  and  inferences 
to  be  drawn  therefrom,  he  may  not  be  limited, 
but  may  comment  on  the  conduct  and  credi- 
bility of  witnesses  and  parties  to  the  suit. 
On  the  other  hand,  he  must  act  honorablv 
and  fairly  with  the  court,  opposing  counsel, 
the  jury,  and  the  parties  to  the  litigation. 
But  he  may  not,  in  his  conduct  of  the  case 
or  in  his  argument  to  the  jury,  go  outside 
the  record,  the  evidence,  and  the  legitimate 
inferences  deducible  therefrom,  and  ask  ques- 
tions, make  statements  or  arguments  for  the 
purpose  of  misleading  and  prejudicing  the 
jury;  and  if  he  does  so,  such  misconduct,  if 
properly  preserved  in  the  record  and  assigned 
here,  will  cause  a  reversal  of  the  judgment 
procured." 

In  that  case  no  relief  was  given  at  the  first 
hearing,  but  there  was  a  rehearing,  and  a 
rather  elegant  criticism  of  the  conduct  of 
counsel  for  the  plaintiff  was  placed  in  Chi- 
cago, etc.  R.  Co.  v.  Kellogg,  65  Neb.  748,  76 
N.  W.  482.  There  this  court  said:  "Had 
the  court,  in  response  to  a  proper  objection, 
vigorously  condemned  the  remarks  of  coimsel, 
we  think  they  would  have  left  no  prejudicial 
impression  on  the  minds  of  the  jury.  By 
prompt  action  the  defendant's  counsel  might 
have  obtained  an  effective  antidote  for  the 
poison  in  Shaffer's  speech;  but  he  failed  to 
act,  and  is,  therefore,  not  in  an  attitude  to 
have  his  complaint  now  ocmsidered.  We  do 
not,  however,  wish  to  be  understood  as  hold- 
ing that  a  rebuke  from  the  court,  or  even  a 
complete  retraction  by  the  offending  coun- 
sel, is  in  all  cases  of  this  kind  a  sovereign 
remedy.  If  the  transgression  be  flagrant — if 
the  offensive  remark  has  stricken  deep,  and 
is  of  such  a  character  that  neither  rebuke  nor 
retraction  can  entirely  destroy  its  sinister 
influence — a  new  trial  [811]  should  be 
promptly  awarded,  regardless  of  the  want  of 
an  objection  and  exception."  The  true  rule 
could  not  possibly  be  more  aptly  expressed 
than  in  the  language  above  quoted.  It  is 
certainly  true  that,  when  counsel  winces  and 
dodges  under  the  blows  of  his  adversary,  the 
jury  takes  sides,  and  they  are  not  for  the 
man  who  runs  away  or  who  claims  protec- 
tion. The  people  like  a  fighter  and  they 
despise  a  coward.  If  the  counsel  who  is  at- 
tacked calls  on  the  court  for  help,  then  the 
jury  are  likely  to  say,  "Well,  he  knew  where 
the  shoe  pinched,  didn't  he?"  or,  "He  got  it 
in  the  neck  and  hollered,  'Ouch,'"  or,  "He 
knew  when  he  was  licked."  The  number  of 
expressions  that  might  be  used  by  the  jury 
under  these  eircumstances  is  simply  unlim- 
ited. The  only  adequate  remedy  is  to  give 
counsel  on  the  other  side  "hot  stuff."  When 
it  is  apparent  that  the  verdict  rendered  by 
the  jury  is  wrong,  then  it  becomes  the  duty 
of  a  reviewing  court  to  give  a  new  trial  or 
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to  cut  down  the  judgment  to  reasonable 
limits.  That  is  what  was  done  in  the  case 
last  cited.  This  court  apparently  did  not  like 
to  establish  a  rule  that  it  would  in  such  case 
set  aside  the  verdict  and  grant  a  new  trial, 
but  it  reversed  the  judgment  unless  the  plain- 
tiflf  would  remit  $2,500.  The  court  said:  "In 
view  of  the  condition  of  the  record,  we  are 
not  warranted  in  reversing  the  judgment  on 
account  of  misconduct  of  counsel;  but  we 
have  concluded,  after  a  thorough  considera- 
tion of  the  evidence,  that  the  damages  are 
excessive,  and  must  have  been  assessed  while 
the  jury  were  yet  under  the  sway  of  coun- 
sel's superheated  eloquence."  The  particular  _ 
member  of  this  court  who  wrote  the  language 
quoted  knew  what  he  was  about,  and  this 
court  seems  to  have  fully  indorsed  what  he 
did,  because  there  is  no  dissent. 

In  Ashland  Land,  etc.  Co.  v.  May,  51  Neb. 
474,  71  N.  W.  67,  counsel  for  the  plaintilf 
said  to  defendant's  counsel:  "He  (referring 
to  defendant's  witness  then  on  the  stand )  has 
been  to  you;  of  course,  you  fixed  him;  you 
have  to  depend  upon  fixing  witnesses."  The 
trial  judge  appears  [812]  in  that  case,  as 
stated  in  the  opinion,  to  have  some  of  the 
time  sustained  the  objections  of  counsel  for 
the  defendant,  but  at  other  times  he  failed 
to  make  any  ruling,  nor  did  he  rebuke  counsel 
for  the  plaintifT.  This  court  reversed  the 
judgment  of  the  district  court  and  said: 
"The  misconduct  of  counsel  for  the  prevailing 
party  in  this  case  could  not  have  been  other- 
wise than  prejudicial  to  the  defendant,  espe- 
cially in  view  of  the  conflicting  character  of 
the  evidence." 

In  Stratton  v.  Nye,  45  Neb.  619,  63  N.  VV. 
92^,  counsel  for  the  defendant  in  his  opening 
statement  to  the  jury  said:  "W.  A.  N\'e  in 
1889  was  the  owner  of  one-half  interest  in  a 
corn  shell er,  in  connection  with  Robert  Gil- 
christ; that  some  time  in  July  of  that  year 
he  sold  that  half  interest  to  Mr.  Gilchrist, 
and  after  this  he  came  to  town  and  mortgaged 
the  same  half  interest  which  he  had  sold  to 
Mr.  Gilchrist."  In  that  case  Chief  Justice 
Norval  delivered  the  opinion  of  this  court. 
He  said  i?!  the  opinion:  "In  such  opening 
statement  it  is  the  dutv  of  counsel  to  refrain 
from  rehearsing  irrelevant  and  prejudicial 
matters  or  facts  which  are  foreign  to  the 
issues;  and,  where  counsel  abuses  the  privi- 
lege of  advocacy  in  his  opening  by  rehearsing 
irrelevant  and  prejudicial  matters,  the  court 
should,  especially  when  objection  is  made, 
reprove  the  practice  in  the  hearing  of  the 
jury,  and  as  far  as  possible  remedy  the  mis- 
chief by  instructing  the  jury  to  disregard  the 
prejudicial  statement.  The  trial  judge  roust 
necessarily  have  a  broad  discretion  in  such 
matters;  but,  if  counsel  abuse  their  prr\'ilege, 
or  the  trial  court  its  discretion,  to  the  preju- 
dice of  a  party,  it  is  suliiciont  ground  for  a 
reversal  of  the  case." 


In  Hennies  v.  Vogel,  87  III.  242,  the  su- 
preme court  said:  "It  is  the  duty  of  the  cir- 
cuit court,  in  conducting  trials  by  jury,  to 
restrain  every  effort  of  the  parties  to  bring 
before  the  jury  matters  which  are  foreign  to 
the  issues  to  be  tried,  and  especially  and 
scrupulously  to  exclude  all  such  matter  when 
the  same  has  a  tendency  to  excite  the  preju- 
dices of  the  jury  against  a  party  to  the 
[813]  issue."  In  that  case  there  was  a  peti- 
tion for  a  rehearing,  "on  the  consideration  of 
which,  we  became  i^atisficd  that  the  damages 
found  by  the  jury  were  excessive,  and  a  re- 
hearing was  accordingly  granted."  Then 
the  court  went  over  the  whole  case  on  the 
rehearing.  It  was  said  Per  Curiam:  "Tlie 
majority  are  satisfied  that  they  (the  dam- 
ages) are  out  of  all  proportion  to  the  injury 
inflicted."  The  judgment  was  reversed  and 
the  cause  remanded. 

*In  Tucker  v.  Henniker,  41  N.  H.  317,  it  was 
said  in  the  body  of  the  opinion:  "No  fault 
of  the  opposite  counsel  could  justify  a  repeti- 
tion of  that  fault  by  his  opponent.  The  jury 
are  sworn  to  render  a  true  verdict  in  every 
case,  according  to  law  and  the  evidence  given 
them,  and  the  well-established  rule  of  judicial 
proceedings  confines  the  arguments  of  coun- 
sel before  them  to  comments  upon  and  sug- 
gestions in  relation  to  that  law  and  evidence. 
«  .  .  It  is  irregular  and  illegal  for  coun- 
sel to  comment  upon  facts  not  proved  before 
the  jury  as  true^  and  not  legally  competent 
and  admissible  as  evidence."  The  verdict 
was  set  aside,  and  a  new  trial  granted. 

In  Martin  v.  State.  63  Miss.  505,  56  Am. 
Rep.  813,  the  prosecuting  attorney  said: 
"Martin  is  a  man  of  bad,  desperate,  and  dan- 
gerous ciiaracter.  But  I  am  not  afraid  to 
denounce  the  butcher  boy,  although  I  may, 
on  returning  to  my  home,  find  it  in  ashes 
over  the  heads  of  my  defenseless  wife  and 
children."  The  court  said:  "The  prisoner 
was  on  trial  for  a  specific  offense,  and  it  was 
his  right  under  the  law  to  be  tried  for  that 
offense,  upon  competent  evidence  confined  to 
that  issue.  We  are  of  opinion  that  the  coun- 
sel for  the  prosecuti.on  in  the  matter  above 
quoted,  passed  the  bounds  of  legitimate  ad- 
vocacy, and  that,  under  the  circumstances  of 
the  case,  the  prisoner  may  have  been,  and 
probably  was,  thereby  injured.  Such  decla- 
rations uttered  by  distinguished  counsel,  of 
high  moral  and  social  standing,  in  any  case, 
would  inevitably  tend  to  prejudice  the  jury 
against  the  prisoner."  The  [8t14J  judgment 
was  reversed  because  of  the  argument  of 
counsel. 

In  Rudolph  v.  T^andwerlcn,  92  Ind.  34,  coun- 
sel for  the  plaintiff  said  in  his  closing  argu- 
ment: "It  is  in  evidence  that  this  defendant 
is  a  Catholic  priest,  and  all  of  his  witnesses 
are  members  of  his  church,  and  it  is  a  strange 
coincidence  that  tl.ey  track  the^  evidence  of 
the  defendant  with  that  minuteness  and  pre- 
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cision  in  the  use  of  words  and  language  that 
cannot  be  accounted  for,  except,  as  shown  by 
the  evidence,  they  heard  tlie  defendant  from 
the  pulpit  detail  his  version  of  the  case,  and 
they  can  come  here  and  swear  to  his  version 
of  the  case,  and  the  defendant  can  absolve 
them  from  the  sin.  If  it  is  one  of  the  doc- 
trines of  the  Catholic  church  that  one  of  tlie 
members  may  swear  falsely  as  a  witness,  and 
the  priest  can  forgive  him  his  sin  for  such 
false  swearing,  so  as  to  absolve  him  from  all 
moral  guilt,  it  is  the  privilege  and  duty  of 
the  jury"  to  consider  this.  The  court  sus- 
tained an  objection,  and  the  same  counsel  pro- 
ceeded: "The  defendant  is  here,  and,  if  it  is 
not  a  doctrine  of  the  Catholic  church,  let  him 
stand  up  here  and  deny  it,  and  that  shall  be 
the  end  of  it."  The  trial  court  refused  a  new 
trial,  but  a  new  trial  was  granted  by  the 
supreme  court,  whereupon  there  was  a  peti- 
tion for  a  rehearing.  It  was  overruled,  and 
the  court  said:  "We  adhere  to  the  conclu- 
sions reached  in  our  original  opinion." 

In  Coble  v.  Coble,  79  N.  C.  5$9,  28  Am. 
Rep.  338,  counsel  for  the  plaintiff  said :  "That 
no  man  who  had  lived  in  defendant's  neigh- 
borhood could  have  anything  but  a  bad  char- 
acter; that  defendant  polluted  everything 
near  him,  or  that  he  touched;  that  he  was 
like  .the  upas  tree  shedding  pestilence  and 
corruption  all  around  him."  Tiitre  was  a 
new  trial. 

I  have  been  unable  to  find  in  the  bill  of 
exceptions  any  sort  of  justification  of  the 
remarks  made  by  counsel  for  the  plaintiff. 
It  is  said  in  the  majority  opinion:  "The 
plaintiff's  attorney,  among  other  things,  urges 
[815]  that  his  remarks  complained  of  were 
induced  by  the  prior  remarks  to  the  jury  by 
the  defendant's  attorney."  There  is  nothing 
said  in  the  record  or  in  the  opinion  concern- 
ing the  substance  of  these  "prior  remarks." 
It  is  further  said  in  the  opinion:  "These 
respective  attorneys  are,  and  long  have  been, 
among  the  leading  and  influential  members  of 
the  bar  of  this  state,  and,  frdm  the  view^  tliat 
we  take  of  this  record,  we  are  fortunate  in 
not  being  required  to  comment  upon  the  pro- 
priety of  the  language  complained  of."  I 
quite  agree  with  the  majority  opinion  touch- 
ing the  fact  that  the  respective  attorneys  are 
''among  the  leading  and  influential  members 
of  the  bar  of  this  state,"  but,  notwithstanding 
that  fact,  I  do  not  see  how  I  can  conscien- 
tiously avoid  making  this  dissent.  The  high 
social  and  professional  standing  of  these  gen- 
tlemen seems  to  the  writer  to  have  nothing 
to  do  with  the  subject. 

One  may  readily  understand  how  state- 
ments like  the  foregoing,  which,  for  lack  of 
space  are  not  set  forth  in  their  entirety, 
might  influence  a  jury,  although  not  in  any 
wav  material  to  the  case  on  trial,  and  whoUv 
unsupported  by  the  evidence.  This  is  es- 
pecially true  when  the  counsel  using  the  lan- 


guage here  employed  is  a  man  of  fine  stand- 
ing in  the  commimity,  of  sterling  integrity, 
of  much  more  than  average  scholarship,  and 
possesses  in  addition  a  pleasing  personality 
along  with  much  charm  of  manner  and  rare 
powers  of  expression,  both  literary  and  legal. 
The  majority  opinion  treats  the  offense  mild- 
ly and  imposes  no  punishment  by  compelling 
the  plaintiff  through  the  use  of  a  remittitur 
to  reduce  the  judgment  to  reasonable  limits* 
A  reduction  of  one-third  might  not  be  out  of 
the  way  in  view  of  the  pictures  drawn  and 
the  seductive,  impassioned,  and  prejudicial 
language  used.  Then  other  counsel  by  the 
rule  whidi  the  majority  opinion  establishes, 
in  other  cases  yet  to  be  tried,  are  invited  to 
draw  pictures,  on  oae  side,  of  wealth,  and,  on 
the  other  side,  of  penury.  In  the  next  case 
that  may  be  tried  against  a  railroad  com- 
pany [616]  for  damages  because  of  personal 
injuries  this  case  will  be  referred  to.  It  is 
cases  of  this  kind  where  the  courts  are  called 
upon  to  preserve  the  rights  of  litigants,  how- 
ever unpleasant  it  may  be  to  punish  counsel 
through  their  clients  in  the  way  suggested. 
The  high  standing  of  a  lawyer  socially  and 
professionally,  and  the  fact  of  his  exceeding 
good  fellowship,  but  emphasizes  the  necessity 
for  a  proper  observance  of  rules  which  should 
not  be  broken. 

I  have  no  attempted  criticism  to  make  of 
the  plaintiff's  right  of  recovery  if  the  case 
had  been  fairly  tried  under  proper  instruc- 
tions. But  where  this  court  permits  counsel 
in  the  court  below,  while  making  his  closing 
address  to  the  jury  and  after  he  is  safe  from 
reply,  to  discuss  tlie  humble  origin  of  coun- 
sel for  the  defendant,  the  small  fees  they 
received  early  in  their  professional  life,  the 
supposed  fees  that  they  receive  now,* the  fact 
that  the  manager  of  the  defendant  company 
was  once  a  brakeman  and  its  president  once  a 
telegraph  operator,  and  that  each  now  re- 
ceives an  immense  salary,  and  counsel  then 
closes  with  a  peroration  touching  a  million- 
aire never  connected  with  the  defendant  rail- 
road company  and  not  in  the  railroad  busi- 
ness for  half  a  lifetime,  and  all  this  is  done 
without  criticism  or  condemnation  upon  the 
part  of  this  court,  which  says  it  may  be  done 
again  under  like  circumstances,  I  feel  that  I 
am  compelled  to  protest.  The  district  court 
should  have  stopped  the  plaintiff's  counsel 
at  once,  wiiatever  the  charm  of  his  voice, 
whatever  his  wit  or  his  humor,  however 
graphic  the  pictures  he  drew,  and  however 
high  his  standing  as  a  citizen  and  at  the 
bar.  As  defendant's  case  was  damaged,  there 
should  be  a  new  trial. 

I  do  not  consider  that  the  record  in  any 
way  justifies  the  second  paragraph  in  the 
syllabus. 

As  to  the  fourth  paragraph  in  said  syllabus, 
it  docs  not  attempt  to  state  in  what  way  the 
instruction  requested  by  defendant's  counsel 
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was  deficient,  and  if  no  fact,  or  no  absence 
of  testimony  concerning  supposed  [817]  facts 
are  referred  to,  then  there  is  nothing  to  con- 
sider. It  seems  to  the  writer  that  the  para- 
graph should  be  cut  out. 

NOTE. 

In  the  reported  case  the  court  refuses  to 
review  an  alleged  improper  argument  of  coun- 
sel because  no  objection  was  made  thereto  at 
the  time.  In  so  holding  the  court  recognizes 
that  an  exception  to  the  rule  requiring  ob- 
jection to  improper  argument  as  a  condition 
precedent  to  review  exists  where  the  argu- 
ment is  of  so  prejudicial  a  character  that 
no  rebuke  or  withdrawal  would  nullify  its 
effect  on  the  jury,  and  one  member  of  the 
court  dissents  from  the  conclusion  of  the 
majority  that  the  language  under  considera- 
tion was  not  within  that  exception.  The 
earlier  cases  relating  to  the  necessity  and 
sufficiency  of  object  and  exception  to  improp- 
er argument  of  counsel  are  reviewed  in  the 
notes  to  Whaley  v.  Vannatta,  7  Ann.  Cas. 
228;  Birmingham  R.  etc.  Co.  v.  Gonzales, 
Ann.  Cas.  1916A  643;  and  McDonald  v.  Peo- 
ple, 9  Am.  St.  Rep.  547,  570.  See  also  the 
following  more  recent  cases  reported  in  this 
series:  Bird  v.  State,  Ann.  Cas.  1916C  206; 
State  V.  Giudice,  Ann.  Cas.  1917C  1160; 
State  V.  Cooper,  Ann.  Cas.  1917D  453. 
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Elections   ^   MarklAK     Ballot   —    Suf- 
floienoy  of  Mark. 

A  ballot  which  has  a  cross  in  the  party 
square,  and  then  a  pencil  mark  drawn  ver- 
tically through  every  name  in  the  party  col- 
umn beneath,  must  be  rejected,  since  the 
voter's  intention  cannot  be  determined. 

[See  note  at  end  of  this  case.] 

DistingaiskinK  Marks. 

A  ballot,  in  an  aldermanic  election,  having 
a  cross  in  the  party  square  and  below  the 
cross  in  the  same  square  a  sticker  bearing 
the  name  of  that  party  candidate  for  mayor, 
18  not  invalid  as  1>caring  a  "distinguishing 
mark." 

[See  note  at  end  of  this  case.] 

Use  of  Stlokers. 

A  ballot  in  an  aldermanic  election,  which 
has  a  cross  in  the  party   square  and  two 


stickers  w^ith  the  same  name  placed  nearly 
over  the  name  of  the  same  candidate  for 
alderman,  is  not  invalid. 

Distingi&lsliinK  Marks. 

A  ballot  in  an  aldermanic  election,  having 
a  cross  in  the  party  square  and  another  be- 
neath it  across  the  party  designation,  is  not 
void  as  bearing  a  distinguishing  mark. 

[See  note  at  end  of  this  case.] 

Mutilated  Ballot  «  Wkat  Gonstitates. 

A  ballot,  in  an  aldermanic  election,  having 
a  cross  with  an  extra  line  entering  into  it 
and  a  break  in  the  paper  caused  by  an  at- 
tempted erasure,  is  not  a  ''mutilated  ballot,'' 
which  is  one  where  the  name  of  the  candi- 
date is  cut  out. 

SnlBLcienoy  of  Marking  ^  Form  of  Cross. 

A  ballot  in  an  aldermanic  election,  the 
cross  in  the  party  square  of  which  is  com- 
posed of  practically  parallel  lines  with  the 
ends  closed,  is  properly  counted,  under  Laws 
1911,  c.  71,  providing  that  no  ballot  shall  be 
rejected  because  of  any  irregularity  in  the 
form  of  the  cross  in  the  square,  unless  such 
irregularity  is  intentional  and  fraudulent. 

[See  note  at  end  of  this  case.] 

Same. 

A  ballot  having  a  cross  in  the  party  square, 
the  lines  of  which  are  broad  and  dull,  is  prop- 
erlv  counted. 

[See  note  at  end  of  this  case.] 

Mark  in  Addition  to  Cross. 

A  ballot  in  an  aldermanic  election,  the  par- 
ty square  of  which  contains  a  cross  around 
which  is  drawn  a  circle,  is  void. 

[See  note  at  end  of  this  case.] 

Same. 

A  ballot  in  an  aldermanic  election,  having 
a  cross  in  the  party  square,  and  below,  a 
small  cross  beneath  the  residence  of  the 
mayor  and  a  mark  resembling  a  T  opposite 
the  name  of  the  candidate  for  ward  clerk,  is 
not  invalid  as  bearing  a  distinguishing  mark. 

[See  note  at  end  of  this  case.] 

Use  of  Stickers. 

A  ballot,  in  an  aldermanic  election,  having 
a  cross  in  the  party  square,  but  on  which 
the  sticker  for  alderman  is  not  placed  over 
the  candidate's  name  so  that  both  names 
plainly  appear,  is  void. 

Form  of  Cross. 

Under  Laws  1911,  c.  71,  providing  that  no 
ballot  shall  be  rejected  as  defective  because 
of  marks  other  than  those  authorized  by  law 
having  been  placed  upon  it  by  the  voter, 
unless  with  a  fraudulent  intent,  and  that  no 
ballot  shall  be  rejected  because  of  any  irregu- 
larity in  the  form  of  the  cross  in  the  square 
at  the  head  of  the  party  column,  unless  such 
irregularity  is  intentional  and  fraudulent, 
such  fraudulent  intent  must  appear  ailirma- 
tively. 

[See  note  at  end  of  this  case.] 

Qnalifioation  of  Voter  —  Residence  in 
Ward. 

Where  a  voter  in  an  aldermanic  election 
has  never  resided  in  the  ward,  but  his  name 
had  been  added  to  the  voting  li^t  upon  a 
certificate  of  the  board  of  re^^istration,  his 
vote  is  properly  rejected  under  Rev.  St.  c.  5, 
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§  4,  providing  that  a  person  shall  vote  only 
in  the  ward  of  the  city  in  which  he  had  his 
i^isidence  on  the  first  day  of  April  preceding. 

Effect  of  Tie  Vote  —  Riel&t  of  Candi- 
date BeeeiTins  Oertifieate  of  Eleo- 
tiom. 

Where  two  candidates  for  alderman  re- 
ceived an  equal  number  of  votes  and  one  of 
them  has  received  a  certificate  of  election, 
the  other  candidate  cannot  maintain  a  pro- 
ceeding to  oust  the  one  awarded  such  certifi- 
cats 

[See  17  Ann.  Cas.  574;  Ann.  Cas.  1013E 
745.] 

Costs  —  PrevailiiiK  Party  «•  Eleetion 
Contest. 

Where  two  candidates  for  alderman  have 
received  an  equal  number  of  votes  and  one 
has  been  declared  elected  and  is  in  possession 
of  the  office,  he  is  the  prevailing  party  in  a 
suit  to  oust  him,  under  Rev.  St.  c.  6,  §  74, 
which  provides  that  the  prevailing  party 
shall  recover  costs. 

Appeal  from  Supreme  Judicial  Court,  Cum- 
berland county. 

Action  by  William  H.  Murray,  petitioner, 
against  Albert  £.  Waite,  respondent.  From 
judgment  rendered,  respondent  appeals.  The 
facts  are  stated  in  the  opinion.     Modified. 

Ehen  Winthrop  Freeman  for  appellant. 
Guy  H,  Sturgis  and  G.  S.  Chaplin  for  ap- 
pellee. 

[486]  Savage,  C.  J.— This  is  a  petition 
brought  under  Chap.  6,  Sec.  70,  of  the  R.  S., 
to  determine  the  election  of  alderman  in 
Ward  1,  Portland  at  the  municipal  election 
in  1914.  The  certificate  of  election  was  given 
to  the  respondent.  The  petitioner  seeks  to 
oust  him. 

After  hearing,  the  sitting  Justice  made  the 
following  findings  and  decree: — 

^'It  is  admitted  by  the  parties  and  their 
counsel  that  in  Ward  1  proper  the 

Number  of  uncontested  ballots  is   ....  1328 

Number  of  defective  ballots  is   35 

Number  of  contested  ballots  is 15 

Total    1378 

[487]  Island  Ward  1 
Number  of  uncontested  ballots  is   ... .       93 
Number  of  contested  ballots  is   1 

Total    94 

Island  Ward  2 

Number  of  uncontested  ballots  is 166 

Number  of  defective  ballots  is 5 

Number  of  contested  ballots  is  9 

Total    180 

t 

"Total  number  1662,  and  of  these  it  is  ad- 
mitted that  the  petitioner  received  784  and 


the  respondent  784.  This  leaves  a  total  of 
twenty-five  contested  ballots  to  be  passed 
upon  by  the  court.  These  ballots  for  the  sake 
of  convenience  were  marked  1  to  25  severally 
at  the  hearing  and  will  now  be  considered  and 
disposed  of  in  the  same  order. 

''Ballots  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  14,  18, 
19,  21,  22,  contain  crosses  more  or  less  irregu- 
lar in  form,  but  in  my  opinion  should  be 
counted. 

''Ballot  9  has  a  cross  in  the  party  square, 
and  then  a  pencil  mark  drawn  vertically 
through  every  name  in  the  party  column  be- 
neath. What  the  voter's  intention  was  it  is 
difficult  to  determine.  Had  he  drawn  a  hori- 
zontal line  through  any  or  all  the  names  of 
the  candidates,  the  ballot  could  not  be  counted 
for  such  candidates.  Instead,  he  has  drawn 
a  vertical  line  through  all  the  names.  It 
does  not  seem  to  be  accidental.  The  line  is  as 
heavy  as  those  that  compose  the  cross.  While 
it  may  not  be  necessary  to  consider  this  as  a 
distinguishing  mark  of  such  a  character  as  to 
invalidate  the  ballot,  yet  the  voter  certainly 
has  failed  to  indicate  his  intention.  The 
cross  would  show  his  intention  to  vote  for  the 
names  below,  the  erasing  line  would  show  a 
contrarv  intention.  He  has  left  doubtful 
what  he  intended  to  do.  Under  these  circum- 
stances the  ballot  is  rejected.  - 

"Ballot  10  has  a  cross  in  the  party  square 
and  below  the  cross  in  the  same  square  is  a 
sticker  bearing  the  name  of  that  party  can- 
didate for  mayor.  I  do  not  regard  this  as  an 
invalidating  distinguishing  mark.  It  also 
has  a  double  sticker,  that  is  two  stickers 
bearing  [488]  the  same  name,  and  separated 
except  at  the  left  hand  end.  This  was  placed 
nearly  over  the  name  of  the  same  candidate 
for  alderman,  a  rather  senseless  performance, 
but  only  one  name  was  voted  for  alderman, 
and  the  expressed  intention  of  the  voter  is 
clear.    This  ballot  is  counted. 

*' Ballot  11  has  a  cross  in  the  party  column 
and  the  same  sort  of  a  double  sticker  over  the 
name  of  the  candidate  for  Alderman  under- 
neath. Tlie  fact  that  the  stickers  were  not 
completely  separated,  so  that  the  voter  put 
on  two  of  the  same  name  instead  of  one, 
should  not  invalidate  the  ballot.  This  ballot 
is  counted. 

"Ballot  12  has  a  cross  in  the  party  square 
and  another  beneath  it,  across  the  party 
designation.  I  do  not  regard  this  as  an  in- 
validating distinguishing  mark.  This  ballot 
is  counted. 

"Ballot  13  has  a  cross  with  an  extra  line 
entering  into  it,  and  also  shows  an  attempt 
to  make  and  erase  a  previous  cross.  In  the 
erasure  the  paper  was  broken,  but  this  does 
not  make  it  a  mutilated  ballot.  A  mutilated 
ballot  is  one  where  the  name  of  a  candidate 
is  cut  out.  An  inspection  of  this  ballot  clear- 
ly shows  what  took  place,  and  this  ballot  is 
counted. 
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"Ballot  15  has  a  peculiar  figure  in  the 
party  square,  each  arm  of  the  cross  being 
made  of  practically  parallel  lines  with  the 
ends  closed.  Some  doubt  arises  as  to  whether 
this  should  be  counted,  but  under  the  pro- 
visions of  chapter  71  of  the  laws  of  1911, 
that  "no  ballot  shall  be  rejected  as  defective 
because  of  any  irregularity  in  the  form  of  the 
cross  in  the  square  at  the  head  of  the  party 
column  unless  such  irregularity  is  deemed 
to  have  been  intentional  and  made  with  a 
fraudulent  purpose,"  I  give  the  benefit  of  the 
doubt  to  the  voter  and  count  the  ballot. 

"Ballot  16  has  a  cross  in  the  party  square 
the  lines  of  which  are  broad  and  dull,  as  if 
made  with  the  rubber  end  of  a  wide  pencil. 
This,  I  think,  meets  the  requirements  and  is 
counted. 

"Ballot  17.  The  party  square  contains  a 
cross,  around  which  is  drawn  a  circle.  This 
clearly  falls  within  the  prohibited  symbols 
and  this  ballot  is  rejected. 

"Ballot  20  has  a  cross  in  the  party  square 
and  below  a  small  cross  beneath  the  residence 
of  the  Mayor  and  a  mark  that  looks  like  a  T 
opposite  the  name  of  the  candidate  for  Ward 
Clerk,  whose  name  begins  with  T.  I  do  not 
regard  these  as  invalidating  distinguishing 
marks  and  this  ballot  is  counted. 

[489]  "Ballot  23  has  a  cross  in  the  party 
name,  but  the  sticker  for  Alderman  is  not 
placed  on  or  over  the  name  of  the  Alderman 
on  the  ticket,  but  beneath  it,  so  that  both 
names  plainly  appear.  This  ballot,  so  far 
as  Alderman  is  concerned  must  be  rejected. 
"Ballot  24  is  of  the  same  character  as  No. 
23.  The  voter  made  his  cross  in  the  party 
square  and  then  filled  in  the  name  of  his 
choice  for  Alderman,  but  failed  to  erase  the 
candidate's  name  on  the  ballot,  so  that  both 
names  plainly  appear.  This  ballot  must  be 
rejected. 

"Ballot  25  was  challenged  at  the  polls. 
It  was  cast  by  one  who  admittedly  never  re- 
sided in  this  ward  and  who  was  permitted  to 
vote  by  order  of  the  Board  of  Registration. 
The  confusion  arose  over  similarity  of  names 
and  it  is  apparent  that  the  mistake  was  an 
honest  one  on  the  part  of  the  Board  of  Regis- 
tration. 

"However,  R.  S.  Chap.  5,  Sec.  4,  provides 
that  'Every  person  qualified  to  vote,  as  here- 
inbefore provided,  shall  vote  only  in  the  ward 
of  the  city  and  voting  precinct  thereof,  if  any, 
in  which  he  had  his  residence  on  the  first  day 
of  April  preceding,  or  his  becoming  an  in- 
habitant after  said  day.* 

"On  April  1,  1914,  this  voter  resided  in 
Ward  2,  and  not  in  Ward  1,  and  the  attempt 
of  the  Registration  Board  to  transfer  him  to 
Ward  1,  through  a  mistaken  idea  of  the  facts, 
was  inefl'cctual  and  invalid.  Tliis  ballot  is 
rejected. 

"Of  these  25  contested  l.allots  therefore,  the 
result  is  as  follows: 
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Number  counted  for  petitioner   10 

Number  counted  for  respondent 10 

Number  rejected   ^ 

Total    25 

"I  conclude  therefore  that  there  should  be 
counted  for  the  petitioner  and  the  respond- 
ent respectively  the  following  ballots: 

For  William  H.  Murray  (Pet'r)  Undis- 
puted ballots, 784 

Of  the  disputed  ballots  Nos.  6,  6,  7,  8,  10, 
11,  12,  13,  14,  22  10 

Total    794 

[490]  For  Albert  E.  Waite  (Respondent) 
Undisputed  ballots,    784 

Of  the  disputed  ballots,  Nos.  1,  2,  3,  4, 
15,  16,  18,  19,  20,  21   10 

Total 794 

Rejected, 

Nos.  9,  17,  23,  24,  25   5 

"It  is  therefore  held  that  neither  the  peti- 
tioner nor  the  respondent  received  a  plurality 
of  the  ballots  cast  for  Alderman  at  the  mu- 
nicipal election  in  Ward  1  and  Island  Wards 
1  and  2  in  the  City  of  Portland  held  on  the 
first  Monday  of  December,  1914,  and  that  as 
tliey  received  an  equal  number  of  ballots  for 
said  office  neither  was  elected. 

"It  is  also  held  that  since  the  petitioner  has 
not  shown  himself  entitled  to  the  office  his 
petition  cannot  be  sustained.  Benner  v.  Pay- 
son,  110  Me.  204,  85  Atl.  676;  Libby  v.  Eng- 
lish, 110  Me.  449,  86  Atl.  975." 

And  from  this  decision  the  respondent  ap- 
pealed. 

It  is  unnecessary  to  give  any  further  de- 
scription of  the  ballots  in  dispute  than  that 
contained  in  the  findings  of  the  sitting  Jus- 
tice. Nor  will  it  serve  any  useful  purpose  to 
discuss  the  ballots  separately.  The  criti- 
cisms, in  argument,  on  the  one  side  and  the 
other,  of  the  decision  rendered  relate  mostly 
to  alleged  distinguishing  marks  and  defective 
marking.  And  upon  these  subjects  our  at- 
tention has  been  called  to  prior  decisions  of 
this  court.  The  decisions,  however,  prior  to 
the  enactment  of  Chap.  71  of  the  Laws  of 
1911,  can  throw  very  little  light  upon  the 
questions  of  distinguishing  marks  and  irregu- 
lar marking.  Those  decisions  were  interpre- 
tations of  the  statute  as  it  existed  from  time 
to  time  prior  to  1011.  Ciiapter  71  of  the 
Laws  of  1911  was  a  radical  amendment  of  the 
statute  then  axistliig.  By  that  amendment  it 
was  provided  that  "no  ballot,  after  having 
been  received  by  the  election  officers,  shall  b& 
rejected  as  defective  because  of  marks,  other 
than  those  authorized  by  law,  having  been 
placed  upon  it  by  the  voter,  unless  with  a 
fraudulent  intent,  and  no  ballot  shall  be 
rejected  as  defective  because  of  any  irregu- 
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larity  in  the  form  [491]  of  the  cross  in  the 
^uare  at  the* head  of  the  party  column,  tin« 
leas  such  irregularity  is  deemed  to  have  been 
intentional  and  made  with  a  fraudulent  pur- 
pose." 

In  discussing  this  statute  in  Libby  v.  Eng- 
lish, 110  Me.  449,  86  Atl.  975,  we  said:— 
'*Tbe  plain  intendment  of  the  statute  seems 
to  be  that  all  ballots  marked  with  a  cross 
in  the  square  at  the  head  of  the  column  shall 
be  counted  if  the  intention  of  the  voter  can 
be  ascertained,  no  matter  whatever  other 
oasualy  accidental,  mistaken  or  unnecessary 
marks  the  voter  may  have  placed  upon  the 
ballot,  provided  the  same  are  not  deemed  to 
have  been  fraudulently  made."  And  we  add 
now  that  the  fraudulent  intent  or  purpose 
must  appear  affirmatively.  If  it  does  not  so 
appear,  the  ballot  must  be  counted.  Fraud 
is  not  to  be  surmised,  it  miiti^t  clearly  appear. 
A  ballot  should  not  be  rejected  on  the  ground 
of  fraudulent  marking,  when  its  appearance 
is  consistent  with  any  honest  action  or  inten- 
tion of  the  voter.  The  burden  to  show  fraud 
is  on  the  one  that  claims  it.  Doubts  should 
be  resolved  in  favor  of  the  voter,  unless  the 
fraudulent  purpose  clearly  appears.  When 
we  consider  the  disadvantages  under  which 
many  voters  mark  their  ballots,  such  as  poor 
eyesight,  bad  light,  or  unfamiliarity  even  in 
the  use  of  a  pencil,  it  is  not  to  be  wondered 
at  that  there  are  many,  and  sometimes  curi- 
ous, irregularities  in  marking.  And  yet  in 
most  instances  it  is  safe  to  sav  the  voter 
had  no  dishonest  purpose.  On  some  ballots 
too  the  redundancy  of  marks  suggests  that] 
the  voter,  probably  having  lived  in  another 
State,  is  more  familiar  with  other  methods 
of  marking  ballots  than  he  is  with  ours. 

In  view  of  the  provisions  of  the  statute  of 
1911,  our  conclusion  is  that  the  decision  of 
the  sitting  Justice  upon  all  these  ballots  was 
correct,  and  we  afHrm  it  for  the  reasons 
stated  by  him. 

In  the  case  of  one  ballot,  it  is  admitted 
that  the  voter  did  not  reside  in  Ward  1,  and 
never  had  resided  there.  He  resided  in  Ward 
2.  His  name  was  added  to  the  voting  list 
in  Ward  1,  on  election  day,  upon  a  certificate 
of  the  Board  of  Kegistration,  and  he  was 
allowed,  under  challenge,  to  vote.  R.  S. 
Chap.  5,  Sec.  4,  provides  that  "a  person  shall 
vote  only  in  the  ward  of  the  city  .  .  .  in 
which  he  had  his  residence  on  the  first  day  of 
April  preceding."  Not  being  a  resident  of 
Ward  Is  at  any  time,  he  had  no  right  to  vote 
there,  and  no  act  of  the  board  of  registration, 
or  of  the  ward  officeis,  could  give  him  any 
right  to  vote  there.  The  vote  was  unauthor- 
ized and  unlawful,  and  was  properly  reject- 
ed by  the  sitting  Justice. 

[4^2]  Upon  the  whole  it  appears  that  the 
petitioner  and  the  respondent  each  received 
7M  votes  that  (=hould  be  counted,  and  that 


the  ballot  was  a  tie.  It  follows  that  the 
petitioner  was  not  elected,  and  not  having 
been  elected  he  cannot  maintain  this  proceed- 
ing to  oust  the  respondent.  Benner  v.  Pay- 
son,  110  Me.  204,  85  Atl.  576;  Libby  v.  Eng- 
lish, 110  Me.  449,  86  Atl.  976. 

The  sitting  Justice  dismissed  the  petition 
"without  costs."  The  statute,  R.  S.  Chap. 
6,  Sec.  74,  says,  "the  prevailing  party  shall 
recover  costs."  Under  that  statute  the  pre- 
vailing party  is  entitled  to  coste  as  a  matter 
of  law.  The  question  of  whether  any  costs 
shall  be  awarded  is  not  left  to  the  discretion 
of  the  sitting  Justice  as  in  equity.  And  we 
think  the  respondent,  so  far  as  this  proceed- 
ing is  concerned,  is  the  prevailing  party.  To 
be  sure  we  find  that  he  received  no  more 
votes  than  the  petitioner  did.  But  he  re- 
ceived the  certificate  of  election,  he  qualified 
as  Alderman,  he  is  now  in  possession  of  the 
office.  He  is  alderman  de  facto.  The  peti- 
tioner brought  this  petition  to  get  himself 
declared  elected,  and  thereupon  to  oust  the 
respondent.  He  has  failed  to  do  so.  He  has 
not  ousted  the  respondent.  The  respondent 
is  not  affected  by  the  result.  He  holds  the 
office  under  the  forms  of  law.  Whether  he 
may  be  ousted  in  some  other  form  of  pro- 
ceeding is  not  now  the  question.  For  the 
present,  the  respondent  has  prevailed.  As  the 
case  stands,  we  think  it  is  fairly  wi^in  the 
meaning  of  the  statute  as  to  costs. 

The  decree  of  the  sitting  Justice  should 
be  modified  in  respect  to  costs,  and  the  cer- 
tificate will  he, 

Petition   dismissed  with   costs. 
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Scope  of  Note, 

The  purpose  of  this  note  is  to  review  the 
cases  dealing  with   the  validity  of  a  ballot 
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with  respect  to  the  kind  of  mark  whereby  tho 
voter  indicates  his  choice.  The  validity  of  a 
ballot  with  respect  to  the  position  of  the 
mark  is  considered  in  the  notes  to  State  v. 
Acker,  20  Ann.  Cas.  670,  and  Hodgson  v. 
Knoblauch,  Ann.  Cas.  1917E  653. 

General  Cansiderationa, 

Intent  of  Voteb. 

The  general  rule  is  that  if  a  voter  affixes 
to  his  ballot  any  mark  which  fairly  indicates 
his  intention,  it  will  be  given  effect  unless  a 
mandatory  provision  of  the  election  law  is 
violated,  and  the  ballot  is  not  invalidated  by 
minor  irregularities  with  respect  to  the  mark. 

EngUmd. — In  re  Pontardawe  Rural  Coun- 
cil Election  Petition  [1007]  2  K.  B.  31;^  76 
L.  J.  K.  B.  702,  71  J.  P.  371,  5  L.  G.  R.  1060, 
23  Times  L.  Rep.  538,  61  Sol.  J.  484. 

Canada. — Re  Prince  Edward  Provincial 
Election,  9  Ont.  L.  Rep.  463,  5  Ont.  W.  Rep. 
376. 

California. — Rutledge  v.  Crawford,  91  Cal. 
626,  27  Pac.  779,  25  Am.  St.  Rep.  212,  13 
L.R.A.  761. 

Colorado. — Kellog  v.  Hickman,  12  Colo. 
263,  21  Pac.  326;  Allen  v.  Glynn,  17  Colo. 
338,  29  Pac.  670,  31  Am.  St.  Rep.  304,  15 
L.R.A.  T43;  People  v.  District,  18  Colo.  26, 
31  Pac.  339;  Baldwin  v.  Wade,  60  Colo.  109, 
114  Pac.  399;  Wiley  v.  McDowell,  55  Colo. 
236,  133  Pac.  767. 

Connectiout. — Coughlin  v.  McElroy,  72 
Conn.  99,  43  Atl.  864,  77  Am.  St.  Rep.  301. 

Florida. — Darby  v.  State,  75  So.  411. 

Illinois. — McKinnon  v.  People,  110  111. 
306;  Parker  v.  Orr,  168  111.  609,  41  X.  E. 
1002,  30  L.R.A.  227;  Landy  v.  La  very,  194 
111.  372,  62  N.  E.  774 ;  Hennessy  v.  Porch,  247 
111.  388,  93  N.  E.  290;  Constant  v.  Shockey, 
259  111.  496,  102  N.  E.  1068;  Bell  v.  Claw- 
son,  261  111.  148,  103  N.  E.  591  j  Pierce  v. 
People,  100  111.  App,  93. 

IndMma. — Spaulding  v.  Romack,  113  N.  E. 
229. 

Iowa. — Fullarton  v.  McCaffrey,  168  N.  W. 
606. 

Kansas. — Clark  v.  Montgomery  County,  33 
Kan.  202,  6  Pac.  311,  52  Am.  Rep.  526; 
Mathewson  v.  Campbell,  91  Kan.  625,  138 
Pac.  637. 

Kentucky. — Houston  v.  Steele,  98  Ky.  596, 
34  S.  W.  6,  17  Ky.  L.  Rep.  1149;  Little  v. 
Hall,  114  Ky.  231,  70  S.  W.  642,  24  Ky.  L. 
Rep.  1060;  Baker  v.  Dinsmore,  138  Ky.  277, 
127  S.  W,  997;  Snouden  v.  Flanery,  159  Ky. 
568,  167  S.  W.  893. 

Louisiana. — I^len  v.  Delcambre,  127  La. 
281,  63  So.  565. 

Massachusetts. — Flanders  v.  Roberts,  182 
Mass.  524,  65  N.  E.  902;  Ray  v.  Regis- 
trars, reported  in  full,  post,  this  volume  at 
page  1158. 


Michigan. — Johnson  v.  Board  of  Commis- 
sioners, 101  Mich.  187,  59  N.  W%  412;  Sawyer 
V.  Hart,  160  N.  W.  572. 

Minnesota. — ^Nelson  v.  McBride,  117  Minn. 
387,  135  N.  W.  1002;  Johnson  v.  Slapp,  127 
Minn.  33,  148  N.  W.  593;  Prenvost  v.  Uel- 
ornie,  129  Minn.  359,  152  N.  W.  758. 

Nebraska. — Bingham  v.  Broadwell,  73  Neb. 
606,  103  N.  W.  323;  Griffith  v.  Bonawitz,  73 
Neb.  622,  103  N.  W.  327. 

New  Hampshire, — Murchie  v.  Clifford,  76 
N.  H.  99,  79  Atl.  901;  Dinsmore  v.  Manches- 
ter, 76  N.  H.  187,  81  Atl.  633;  Stearns  v. 
O'Dowd,  101  Atl.  31. 

Neu>  Yorfc.— Matter  of  Fallon,  136  App. 
Div.  195,  119  N.  Y.  S.  1061 

North  Carolina. — Britt  v.  Board  of  Can- 
vassers, 172  N.  C.  797,  90  S.  E.  1005. 

Ohio. — ^Thompson  v.  Redington,  reported  in 
full,  post,  this  volume  at  page  1161 ;  Stearns 
V.  Taylor,  1  Ohio  Dec.  136 ;  State  v.  Markle, 
30  Ohio  Cir.  Ct.  Rep.  113. 

Oklahoma. — North  v.  McMahan,  26  Okla. 
502,  110  Pac-  1116. 

Pennsylvania. — Plaff  v.  Bacon,  249  Pa.  St. 
297,  96  Atl.  71;  Hep6eld  Election,  14  Pa.  Co. 
Ct.  577;  Oughton  v.  Black,  13  Pa.  Dist.  497. 

Vermont. — Easterbrooks  v.  Atwood,  83  Vt. 
354,  Ann.  Cas.  1912A  295,  76  Atl.  109;  Mor- 
gan V.  Deverannes,  86  Vt.  1337.  83  Atl.  660. 

West  Virginia, — Dunlevy  v.  County  Ct.  47 
W.  Va.  513,  35  S,  E.  956;  Doll  v.  Bender,  56 
W.  Va.  404,  47  S.  E.  293;  Phillips  v.  Board 
of  Canvassers,  64  W.  Va.  716,  63  S.  E.  392. 

Wwconitn.— State  v.  Elwood,  12  Wis.  551; 
State  V.  Luy,  103  Wis.  524.  79  N.  W.  776; 
State  V.  Eagan,  115  Wis.  417,  91  N.  W.  984. 

Thus  in  Hennessy  v.  Porch,  247  111.  388, 
93  N.  E.  290,  the  court  said :  "It  is  apparent 
that  the  voter  was  making  an  honest  effort 
to  vote  for  Martin  Nordmeyer  for  highway 
commissioner  and  not  attempting  to  indicate 
who  voted  the  ballot,  and  whether  or  not  he 
succeeded  in  legally  indicating  his  choice  for 
highway  commissioner,  his  ballot  ought  not 
to  be  rejected  as  to  a  candidate  for  whom  he 
did  express  a  choice  in  the  manner  required 
by  the  statute." 

In  Bell  V.  Clawson,  261  111.  148,  103  N.  £. 
691,  it  was  said:  "If  the  cross  in  the  Repub- 
lican circle  can  be  accounted  for  consistently 
with  an  honest  purpose  on  the  part  of  the 
voter,  it  should  not  be  rejected  because  there 
appears  upon  it  some  mark  placed  there 
through  mistake,  inadvertence,  or  because  the 
voter  changed  his  mind  as  to  the  method  he 
intended  to  follow  in  marking  his  ballot 
.  .  .  If  it  appears  from  the  face  of  the 
ballot  that  the  marks  or  writings  were  placed 
thereon  as  the  result  of  an  honest  effort  on 
'the  part  of  the  voter  to  indicate  his  choice 
of  candidates  and  the  voter  did  not  thereby 
intend  to  indicate  who  voted  the  ballot,  it 
should  not  be  rejected  as  to  candidates  for 
whom   there   is  a   choice  expressed   in  com- 
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pliance  with  the  requirements  of  the  stat- 
ute." 

In  Spaulding  v.  Bomack  (Ind.)  113  N.  E. 
229,  the  court  said:  "With  a  view  to  giving 
effect  to  the  intention  of  the  voter,  a  sub- 
stantial compliance  with  the  law  in  the  prepa- 
ration of  the  ballot  has  been  held  to  suffice, 
if  the  general  appearance  of  the  ballot  is 
such  as  to  clearly  indicate  an  honest  effoii; 
of  the  voter  to  comply  with  the  law.  The 
law  declares  that  all  distinguishing  marks 
appearing  upon  the  ballot  shall  render  it 
void;  and  this  provision  is  mandatory.  To 
adopt  at  this  time,  however,  a  strict  and 
technical  view  in  the  consideration  of  what 
are  distinguishing  marks,  within  the  mean- 
ing of  the  statute,  would  tend  to  work  great 
injustice  and  hardship,  as  it  would  complete- 
ly revolutionize  a  method  of  voting  and  can- 
vassing votes  employed  and  observed  for 
years.  Such  hardships  would  be  out  of  all 
proportion  to  the  good  to  be  accomplished. 
.  .  .  A  voter  will  not  be  deprived  of  his 
vote  by  mere  inadvertence,  mistake,  or  ignor- 
*ance  on  his  part,  if  an  honest  intention  is 
ascertainable  from  the  ballot;  and  the  inten- 
tion of  the  voter  will  be  given  effect,  although 
the  marking  of  the  voter  does  not  conform 
strictly  to  the  provisions  of  the  statute  on 
that  subject." 

In  Sawyer  v.  Hart  (Mich.)  160  N.  W.  672, 
it  was  said:  "Where  but  a  single  ticket  is 
printed  upon  the  ballot,  which  may  therefore 
be  legally  voted  for  all  the  candidates  named 
without  marking  if  but  one  name  appears  for 
each  office,  the  intention  of  an  elector  to  vote 
for  a  particular  candidate  whose  slip  he  has 
taken  the  trouble  to  substitute  for  the  ob- 
literated name  of  a  regular  candidate  is  in 
fact  more  clearly  evident  than  his  intention 
as  to  the  other  unmarked  names  of  candidates 
for  whom  he  votes,  and,  like  unnecessarily 
marking  a  cross  in  the  square  before  the 
name  of  a  candidate  on  a  ticket  marked 
in  the  circle  at  its  head,  or  erasing  the  name 
in  one's  party  ticket  when  voting  for  an 
opposing  candidate,  but  emphasizes,  in  a  man- 
ner appropriate  by  statute,  the  voter's  in- 
tent. A  ballot  is  not  spoiled  because  the 
voter  has  indicated  in  more  than  one  au- 
thorized way  for  whom  he  desires  to  vote." 

In  Bingham  v  Broadwell,  73  Neb.  606,  103 
N.  W.  323,  the  court  said:  "No  means  could 
be  devised  that  would  be  better  adapted  to 
hinder  and  impede  the  electors  than  a  scheme 
for  rejecting  ballots  bearing  irregular  marks 
evidently  innocently  made,  as  the  result  of 
ignorance,  inattention  or  awkwardness,  and 
the  quashing  of  elections  because  of  minor 
irregularities  of  procedure  and  conduct  by 
election  officers  and  bystanders,  that  could 
be  prevented  only  by  a  discipline  more  strict 
and  severe  than  is  usually  maintained  in 
military  parades.     Such  a  system  would  be 


admirably  calculated  to  facilitate  secret 
frauds  and  corruption  of  a  kind  most  difficult 
to  detect,  and  to  commit  the  results  of  elec- 
tion almost  solely  to  the  discretion  of  elec- 
tion boards  and  inspectors,  who,  without 
danger  of  observation,  could  admit  of  trivial 
deviations  from  prescribed  rules  whenever  it 
should  suit  their  purposes  so  to  do,  and  on 
other  occasions  could  avail  of  them  to  defeat 
the  elections.  .  .  .  In  no  case  is  it  more 
imperative  than  in  election  contests  that  the 
maxim  should  be  applied  that  tlie  burden  of 
proving  fraud  is  upon  him  who  alleges  it. 
It  ought  never  to  be  inferred  from  slight 
irregularities,  unconnected  with  incriminat- 
ing circumstances,  nor  should  it  be  held  as 
established  by  mere  suspicions,  often  having 
no  higher  origin  than  partisan  bias  and 
political  prejudices." 

In  State  v.  Elwood,  12  Wis.  651,  it  was 
said:  "The  doctrine  is  not  controverted,  that 
the  intention  of  the  elector  is  generally  to 
control  in  determining  for  what  person  or 
what  proposition  a  ballot  should  be  counted, 
and  that  when  this'  intention  is  not  manifest 
from  a  bare  inspection  of  the  ballot  itself, 
facts  and  circumstances  of  a  public  charac- 
ter connected  with  the  election  are  sometimes 
resorted  to  for  the  purpose  of  ascertaining 
the  intention  of  the  elector;  in  other  words, 
that  the  ballot,  like  a  contract,  may  be  read 
in  the  light  of  surrounding  circumstances,  in 
order  more  perfectly  to  understand  the  in- 
tention and  meaning  of  the  voter.  But  it  is 
insisted  that  this  familiar  doctrine  can  have 
no  application  to  this  case,  for  the  reason 
that  the  legislature  has  prescribed  the  form 
of  the  ballot,  or  the  exact  words  in  which  an 
elector  should  express  his  will,  upon  the 
question  of  the  division  of  Fond  du  Lac 
county.  It  is  true  the  legislature,  having 
regard  to  the  nature  of  the  proposition  to  be 
submitted  to  the  people,  for  the  convenience 
of  the  electors,  and  to  secure  certainty  in  the 
expression  of  their  will  upon  the  proposition, 
prescribed  a  form  for  the  ballot,  but  we  do 
not  think  they  thereby  intended  to  exclude 
all  other  ballots  not  in  this  precise  form. 
There  is  nothing  imperative  in  the  language 
of  the  statute  that  the  elector  should  express 
his  will  in  certain  words  and  no  other.  .  .  . 
And  when  the  intention  of  the  elector  can  be 
clearly  ascertained  from  the  ballot  itself,  or 
with  the  aid  of  competent  evidence  dehors 
the  ballot,  such  intention  should  have  effect, 
and  the  vote  should  be  counted." 

When  there  is  any  doubt  as  to  the  intent 
of  the  voter,  his  ballot  must  be  construed  as 
in  the  case  of  any  other  writing  and  the  in- 
tent of  the  voter  ascertained  therefrom. 
Thus,  in  Rutledge  v.  Crawford,  91  Cal.  526, 
27  Pac.  779,  25  Am.  St.  Rep.  212,  13  L.R.A. 
761,  the  court  said:  "A  ballot  is  to  be  con- 
strued  as  any  other  writing,   and  while  a 
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reaort  to  parol  evidence  of  extrinsic  circum- 
stances may  be  had  for  the  purpose  of  inter- 
preting what  would  otherwise  be  doubtful, 
it  cannot  be  shown  by  such  or  any  evidence 
that  the  intention  of  the  voter  was  anything 
different  from  what  plainly  appears  upon  the 
face  of  the  ballot.  .  .  .  And  when  the 
ballot  intelligently  shows  that  a  particular 
person  is  voted  for  to  fill  a  particular  office, 
it  cannot  be  counted  differently  because  the 
court  may  believe  that  the  voter  made  a  mis- 
take in  preparing  his  ticket.  Voting  for  a 
person  to  fill  an  office  for  which  he  is  not 
a  candidate  may  be  the  result  of  mistake,  or 
it  may  be  merely  the  frivolous  exercise  of 
the  right  of  suffrage;  but  no  matter  whether 
such  action  be  attributed  to  folly  or  mistake, 
the  ballot  is  the  only  expression  of  the  voter's 
will,  and  it  must  be  counted  according  to  its 
legal  effect." 

So  in  Coughlin  v.  McElroy,  72  Conn.  99,  43 
Atl.  8o4,  77  Am.  St.  Rep.  301,  it  was  said: 
"A  statute  may  be  so  construed  as  to  give  a 
negative  force  to  affirmative  words,  and  as 
impliedly  prohibiting  other  acts  than  those 
cxpicihly  permitted.  But  in  the  absence  of 
words  directly  prohibiting  the  changes  made 
on  those  ballots,  that  construction  of  the  lan- 
guage of  the  proviso  of  §  12  should  be  favored 
winch,  without  defeating  the  purposes  of  the 
secret  ballot  law  or  in  any  way  impairing 
its  effective  force,  does  not  deprive  the  elec- 
tors of  their  votes  honestly  cast  for  the  can- 
didate of  their  choice.  This  makes  it  best 
subserve  its  purpose — ^that  of  supporting  the 
privileges  of  free  suffrage.  .  .  .  There  is 
no  ambiguity  upon  the  face  of  these  ballots, 
and  the  fact,  if  it  be  so,  that  they  were 
intended  to  be  cast  for  another  person,  can- 
not be  shown  by  extrinsic  evidence." 

Statute  as  Mandatory  ob  Dibectoby. 

Except  as  to  distinguishing  marks  (see 
the  following  subdivision  of  this  note)  a  stat- 
ute prescribing  the  marks  to  be  used  by  a 
voter  but  not  declaring  a  ballot  marked  in 
violation  thereof,  to  be  void  is  in  some 
jurisdictions  deemed  to  be  directory,  and  a 
substantial  compliance  therewith  is  sufficient. 
Woodward  v.  Sarsons,  L.  R.  10  C.  P.  (Eng.) 
733;  McKinnon  v.  McNeil,  42  Nova  Scotia 
503;  Wilkerson  v.  Cantelou,  165  Ala.  619, 
61  So.  799;  Young  v.  Simpson,  21  Colo.  460, 
42  Pac.  666,  62  Am.  St.  Rep.  254;  Nicholls 
V.  Barrick,  27  Colo.  432,  62  Pac.  202; 
Bromley  y.  Halleck,  67  Colo.  156,  140  Pac. 
469;  Clark  v.  Hardison,  40  Tex.  Civ.  App. 
611,  90  S.  W.  342;  Savage  v.  Umphries 
(Tex.)  118  S.  W.  893;  State  v.  Fawcett,  17 
Wash.  188,  49  Pac.  346.  Compare  Black  r. 
Patt,  130  Ala.  614,  30  So.  434. 

Thus,  in  Woodward  v.  Sarsons,  Bupra,  the 
court  said:   "The  result  seems  to  be,  as  to 


writing  or  mark  on  the  ballot  paper,  that,  if 
there  be  substantially  a  want  of  any  mark, 
or  a  mark  which  leaves  it  imcertain  whether 
the  voter  intended  to  vote  at  all  or  for  which 
candidate  he  intended  to  vote,  or  if  there  be 
marks  indicating  that  the  voter  has  voted 
for  too  many  candidates,  or  a  writing  or  a 
mark  by  which  the  voter  can  be  identified, 
then  the  ballot  paper  is  void,  and  is  not  to  be 
counted;  or,  to  put  the  matter  affirmatively, 
the  paper  must  be  marked  so  as  to  show 
that  the  voter  intended  to  vote  for  some  one, 
and  so  as  to  show  for  which  of  the  candidates 
he  intended  to  vote.  It  must  not  be  marked 
ao  as  to  show  that  he  intended  to  vote  for 
more  candidates  than  he  is  entitled  to  vote 
for,  nor  so  as  to  leave  it  uncertain  whether 
he  intended  to  vote  at  all  or  for  which  candi- 
date he  intended  to  vote,  nor  so  as  to  make 
it  possible,  by  seeing  the  paper  itself,  or  by 
reference  to  other  available  facts,  to  identify 
the  way  in  which  he  has  voted.  If  Uiese 
requirements  are  substantially  fulfilled,  then 
there  is  no  enactment  and  no  rule  of  law 
by  which  a  ballot  paper  can  be  treated  as 
void,  though  the  other  directions  in  the  stat- 
ute are  not  strictly  obeyed.  If  these  require- 
ments are  not  substantially  fulfilled,  the  bal- 
lot paper  is  void,  and  should  not  be  counted; 
and,  if  it  is  counted,  it  should  be  struck  out 
on   a  scrutiny." 

In  McKinnon  v.  McNeil,  42  Nova  Scotia 
603,  it  appeared  that  one  section  of  a  statute 
enacted  that  the  ballot  "shall  be"  in  the 
form  given  in  the  scliedule,  but  another  stat- 
ute stated  that  a  slight  deviation  from  the 
form  pre8cril>ed  not  calculated  to  mislead 
should  not  vitiate  the  ballot.  It  was  held 
that  the  reading  of  these  statutes  showed  that 
the  form  was  not  essential  as  long  as  the 
intent  of  the  voter  was  there. 

In  Wilkerson  v.  Cantelou,  165  Ala.  6ia, 
51  So.  799,  it  was  held  that  where  a  statute 
provided  that  if  a  voter's  choice  could  be  as- 
certained his  vote  should  not  be  rejected  for 
technical  reasons,  a  vote  must  be  accepted 
where  there  was  no  doubt  of  the  voter's  in- 
tention. 

In  Young  v.  Simpson,  21  Colo.  460,  42  Pac. 
666,  62  Am.  St.  Rep.  254,  the  court  said: 
"The  principal  object  of  the  rules  of  proce- 
dure prescribed  by  statute  for  conducting 
an  election  is  to  protect  the  voter  in  his 
constitutional  right  to  vote  in  secret;  to 
prevent  fraud  in  balloting  and  secure  a  fair 
count.  Such  Yules  are  usually  held  to  be 
directory  as  distinguishing  from  mandatory^ 
and  unless  the  statute  declares  that  a  strict 
compliance  is  essential  in  order  to  have  the 
ballot  counted,  the  courts  will  not  undertake 
to  disfranchise  any  voter  by  rejecting  his^ 
ballot,  where  his  choice  can  be  gathered  from 
the  ballot  when  viewed  in  the  light  -of  the- 
circumstances  surrounding  the  election.  .  •  - 
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Our  statute  declares,  in  section  29,  that  'if  a 
voter  marks  in  ink  more  names  than  there 
are  persons  to  be  elected  to  an  office,  or  if  for 
any  reason  it  is  impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  filled, 
his  ballot  shall  not  be  counted  for  such 
office.'  Ergo,  if  the  choice  of  the  voter  can 
be  determined,  the  vote  must  be  counted." 

In  Savage  v.  Umphries  (Tex.)  118  S.  W. 
S93,  it  was  said:  "The  general  rule  is  that 
statutory  provisions  regulating  the  conduct- 
ing of  public  elections,  if  not  made  mandatory 
by  the  express  terms  of  the  law,  will  be  con- 
strued as  so  far  directory  that  the  election 
will  not  be  nullified  by  mere  irregularities, 
not  fraudulently  brought  about,  when  the 
departure  from  the  prescribed  method  was 
not  so  great  as  to  throw  a  substantial  doubt 
on  the  result,  and  where  it  is  not  shown  that 
there  was  any  obstacle  to  a  fair  and  free 
expression  of  the  will  of  the  electors.*' 

In  Clark  v.  Hardison,  40  Tex.  Civ.  App. 
611,  90  S.  W.  342,  the  court  said:  "Election 
laws  are  enacted  for  the  purpose  of  ascertain- 
ing the  will  of  the  electors,  and  the  failure 
to  observe  the  directory  provision  of  the  law 
will  not  nullify  an  election  if  it  shows  a  fair 
and  honest  expression  of  the  electors'  will. 
If,  however,  by  the  failure  to  observe  such 
provision  there  is  no  fair  expression  of  the 
voters*  will,  or  if  any  fraud  is  shown  to 
exist  in  conducting  the  election,  then  the 
failure  of  such  observance  becomes  material. 
There  is  no  charge  of  fraud,  or  that  the  result 
of  the  election  in  this  case  does  not  reflect 
the  honest  sentiment  and  convictions  of  those 
voting  at  said  election." 

In  State  v.  Fawcett,  17  Wash.  188,  49  Pac. 
^46,  it  was  said:  "Sec.  413  of  the  general 
statutes  provides,  among  other  things,  that 
^no  ticket  shall  be  lost  for  want  of  form,  or 
mistake  in  initials  of  names,  if  the  board  of 
judges  can  determine  to  their  satisfaction  the 
person  voted  for  and  the  office  intended.'  It 
is  stoutly  contended  by  the  respondent  that 
this  section  of  the  law  is  not  in  force;  that 
the  law  of  1896  was  a  complete  law  within 
itself,  and  that  all  other  laws  on  the  subject 
of  elections  were  repealed  by  the  passage  of 
the  law  of  1895.  But  we  think  this  is  not 
the  proper  construction  of  the  statute.  The 
law  of  1895  was  largely  amendatory  of  the 
laws  incorporated  in  the  general  statutes, 
and  it  in  no  way  undertook  to  supersede  any 
provisions  of  the  old  law,  so  that  the  section 
above  referred  to  stands  with  full  force  and 
effect.  It  will  therefore  be  seen  that  our  stat- 
ute is  very  different  from,  and  has  more  care- 
fully guarded  the  rights  of  electors  by  making 
ing  provision  for  mistakes  which  are  neces- 
sarily incident  to  this  ^stem  than,  the  stat- 
utes of  some  of  the  other  states.  Whatever 
may  be  said  of  the  Australian  system,  a 
glance  at  the  ballot  at  a  general  election  is 


sufficient  to  convince  anyone  that  it  is  not  an 
easy  thing  for  a  person  of  common  under- 
standing to  intelligently  and  without  great 
chance  of  mistake  express  his  wish.  A  person 
accustomed  more  to  the  plow  or  the  plane  than 
to  the '  pen  .  would  almost  certainly  be  con- 
fused when  he  was  ushered  into  a  dark  booth 
with  this  ticket,  with  its  multifarious  provi- 
sions and  its  immense  dimensions  spread  out 
before  him.  Indeed,  it  is  probable  that  the 
most  careful  business  man  who  has  been 
accustomed  to  perusing  and  executing  docu- 
ments of  a  business  character,  will  have  grave 
misgivings  as  to  the  correctness  of  his  vote 
when  he  leaves  the  booth.  And  to  hold  that 
every  misconception  of  the  printed  directions 
of  the  law  would  deprive  an  elector  of  his 
vote,  would  certainly  be  a  holding  not  with- 
in the  contemplation  of  the  legislature  which 
passed  the  statute  we  have  just  mentioned, 
for  it  has  been  careful  to  provide  that  when 
a  ballot  is  sufficiently  plain  to  gather  there- 
from a  part  of  the  voter's  intention  it  shall 
be  the  duty  of  the  judges  of  election  to  count 
such  part.  The  whole  is  composed  of  parts, 
and  if  it  is  the  duty  of  the  judges  of  the  elec- 
tion to  count  a  part  when  the  intention  in 
relation  to  such  part  can  be  ascertained,  it 
follows  that  they  must  count  the  whole  ballot 
when  the  intention  in  relation  to  all  of  the 
parts  can  be  ascertained.  This  provision, 
coupled  with  the  other  just  above  mentioned, 
that  no  ballot  should  be  lost  for  want  of 
form,  it  seems  to  us  absolutely  excludes  the 
idea  that  any  mark  which  may  by  mistake  be 
placed  upon  a  ballot  shall  be  considered  such 
a  distinguishing  mark  as  will  avoid  the  bal- 
lot. If  such  marks  were  to  be  considered  dis- 
tinguishing marks,  then  it  follows  that  every 
mistake  that  a  voter  makes  in  departing 
from  the  strict  letter  of  the  law  would  con- 
stitute a  distinguishing  mark  and  would,  in 
substance,  nullify  the  provisions  of  the  stat- 
ute in  relation  to  the  counting  of  the  votes 
when  the  intention  of  the  voter  could  be 
ascertained  and  the  further  provision  that  no 
ballot  should  be  lost  for  want  of  form.  It  is 
contended  by  respondent,  and  is  no  doubt 
true,  that  the  distinguishing  feature  of  the 
Australian  ballot  system  is  a  careful  provi- 
sion for  a  secret  ballot,  and  the  necessity  of 
this  is  so  obvious  to  ordinary  intelligence 
that  it  is  needless  to  discuss  it.  It  is  also 
undisputed  that  the  elective  franchise,  though 
a  constitutional  privilege  and  right,  must  be 
exercised  under  such  reasonable  legislative 
restrictions  as  will  prevent  intimidation,  brib- 
erv  and  fraud  and  secure  an  honest,  untram- 
meled  and  genuine  expression  of  public  sen- 
timent. It  is  also  true,  however,  that  in 
the  absence  of  constitutional  inhibition  all 
statutes  tending  to  limit  the  citizen  in  the 
exercise  of  the  right  of  suffrage  should  be 
liberally  construed  in  his  favor.    If  his  bal- 
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lot  is  rejected,  it  must  come  within  the  let- 
ter of  the  prohibition,  and  when  the  statute 
specifically  declares  under  what  conditions 
ballots  shall  be  rejected,  courts  should  not 
enlarge  those  conditions,  or  make  other  or 
different  conditions  from  those  expressed  in 
the  statute  grounds  for  rejecting  the  ballots. 
It  will  be  noted  that  our  statute  provides 
only  one  condition  under  which  a  ballot 
should  be  rejected,  viz.:  a  ballot  from  which 
it  is  impossible  to  determine  the  elector's 
choice,  and,  after  all,  this  should  and  must 
be  the  intention  of  the  legislature.  The  im- 
portant thing  is  to  determine  the  intention 
of   the   voter   and  give  it  effect." 

In  Atty.-Gen.  v.  Bartlett,  75  N.  H.  388, 
74  Atl.  877,  it  was  held  that  where  a  voter 
marked  his  ballot  in  substantial  compliance 
with  the  law,  it  was  sufficient  to  make  it 
valid,  and  that  under  the  New  Hampshire 
law  there  was  no  provision  against  distin- 
guishing marks. 

The  majority  rule,  however,  seems  to  be 
that  a  statute  prescribing  the  marks  to  be 
used  by  a  voter  in  indicating  his  choice  is 
mandatory. 

California. — People  v.  Sausalita,  106  Cal. 
500,  39  Pac.  937;  Murphy  v.  San  Luis  Obis- 
po, 119  Cal.  624,  51  Pac.  1085,  39  L.R.A.  444; 
Sweetser  v.  Pacheco,  172  Cal.  137,  155  Pac. 
639. 

niinois.— Kelly  v.  Adams,  183  111.  193,  55 
N.  E.  837;  Slenker  v.  Engel,  250  III.  499,  95 
N.  E.  618 ;  Grubb  v.  Turner,  259  111.  436,  102 
N.  E.  810;  Hodgson  v.  Knoblauch,  268  111. 
315,  109  N.  E.  338. 

Indiana, — Parvin  v.  Wimberg,  130  Ind. 
561,  30  N.  E.  790,  30  Am.  St.  Rep.  254,  16 
L.R.A.  775;  Bechtel  v.  Albin,  134  Ind.  103, 
33  N.  E.  967;  Lewis  v.  State,  184  Ind.  99, 
109  N.  E.  777. 

Kansas. — Taylor  v.  Bleakley,  65  Kan.  1, 
39  Pac.  1045,  49  St.  Rep.  233,  28  L.R.A.  683; 
Richardson  v.  Jamison,  55  Kan.  16,  39  Pac. 
1050. 

Kentucky.— Cole  v.  Nunnelley,  140  Ky.  138, 
130  S.  W.  972. 

Jfain^.— Curran  v.  Clayton,  86  Me.  42,  29 
Atl.  930;  Durgin  v.  Curran,  106  Me.  609,  77 
Atl.  689;  Bartlett  v.  Mclntire,  108  Me.  161, 
79  Atl.  525;  Libby  v.  English,  110  Me.  449, 
66  Atl.  975;  Crosby  v.  Libby,  114  Me.  35, 
95  Atl.  329. 

Michigan. — People  v.  Fox,  114  Mich.  652, 
72  N.  W.  611. 

Minnesota. — Pennington  v.  Hare,  60  Minn. 
146,  62  N.  W.  116;  Truelsen  v.  Hugo,  81 
Minn.  73,  83  N.  W.  500;  Bloedel  v.  Cromwell, 
104  Minn.  487,  116  X.  W.  947;  Silberstein  v. 
Prince,  127  Minn.  411,  149  N.  W.  653. 

Missoivri. — Hope  v.  Flentge,  140  Mo.  390, 
41  S.  W.  1002,  47  L.R.A.  806.  Compare 
Horsefall  v.  Salem  School  Dist.  143  Mo.  App. 
541,  128  8.  W.  33. 


Montana. — Carwile  v.  Jones,  38  Mont.  590, 
101  Pac.  153. 

I^evada — Strosnider  v.  Turner,  30  Xev. 
155,  93  Pac.  502,  133  Am.  St.  Rep.  710. 

New  Jersey. — Weeks  v.  Kip,  64  N.  J.  L. 
61,  44  Atl.  856;  Kearns  v.  Edwards,  28  Atl. 
723. 

New  Yorfc.— Matter  of  Hearst,  48  Misc. 
453,  96  N.  Y.  S.  119;  Matter  of  Houligan,  56 
Misc.  5,  106  X.  Y.  S.  205;  People  v.  Moodey, 
45  N.  Y.  S.  606. 

North  Dakota. — ^Howser  v.  Pepper,  8  N.  D. 
484,  79  N.  W.  1018. 

Oklahoma. — See  Newhouse  v.  Alexander 
27  Okla.  46,  Ann.  Cas.  1912B  674,  110  Pac- 
1121,  35  L.R.A.(N.S.)  602. 

Pennsylvania^ — In  re  Redman's  Contested 
Election,  173  Pa.  St.  69,  33  Atl.  703;  In  re 
Flynn's  Contested  Election,  181  Pa.  St.  457, 
37  Atl.  523;  In  re  Newbury  Tp.  Election, 
187  Pa.  St.  297,  40  Atl.  822;  Fairchance 
Borough's  Contested  Elections,  22  Pa.  Co.  Ct. 
451;  In  re  Mead  Tp.  Election,  11  Pa.  Dist. 
451,  25  Pa.  Co.  Ct.  669;  East  Donegal  Tp. 
Contested  Election,  21  Pa.  Dist.  1091. 

RJwde  Island.— In  re  Wilcox,  27  R.  I.  117,- 
60  Atl.  838;  Thorp  v.  Fales,  33  R.  I.  394,  81 
Atl.  721. 

South  Dakota.—V&llieT  v.  Brakke,  7  S.  D. 
343,  64  N.  W.  180;  McMahon  v.  Polk,  10  S. 
D.  296,  73  N.  W.  77,  47  L.R.A.  830;  Treat 
v.  Morris,  25  S.  D.  615,  127  N.  W.  654 :  Ward 
V.  Fletcher,  36  S.  D.  98,  153  N.  W.  9C2. 

West  Virginia. — Daniel  v.  Simms,  49  VV. 
Va.  554,  39  S.  E.  690;  Shore  v.  Board  of 
Canvassers,  64  W.  Va.  706,  63  S.  £.  389. 

Thus  in  Murphy  v.  San  Luis  Obispo,  119 
Cal.  624,  61  Pac.  1086,  39  L.R.A.  444,  the 
court  said:  "In  the  absence  of  any  direction 
the  manner  in  which  the  voter  is  to  indicate 
his  wish  may  be  immaterial,  so  long  as  hi& 
wish  can  be  ascertained;  but  when  the  mode 
of  its  indication  has  been  prescribed  by  au- 
thority of  law,  the  form  becomes  a  matter  of 
substance,  and  courts  are*  not  authorized  to 
say  that  it  may  be  disregarded,  and  that  the 
wish  of  the  voter  may  be  determined  by  con- 
jecture. Whatever  the  statute  requires  the 
form  to  be  is  mandatory.  .  .  .  The  only 
safe  rule  is  to  hold  the  specific  directions  to 
be  mandatory,  and  that  the  manifest  disre- 
gard of  them  by  the  voter  renders  his  vote 
nugatory.** 

In  Bechtel  v.  Albin,  134  Ind.  193,  33  N.  £. 
967,  it  was  said:  "The  stamp  may  certainly 
be  used  in  a  manner  to  give  distinction  to  the 
ballot.  Some  definite  rule  must  exist  to 
determine  whether  its  use  is  for  the  purpose 
of  distinguishing  the  ballot  or  is  in  the  le- 
gitimate  indication  of  the  voter's  choice. 
.  .  .  None  of  the  requirements  of  the 
voter  are  unreasonable,  and  none  of  them 
affect  his  right  to  vote;  they  simply  provide 
the   manner   of   exercising  the   ri^t.     The 
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voter  has  no  greater  right  to  stamp  his  bal- 
lot in  a  manner  different  from  that  prescribed 
than  he  has  to  decline  to  go  into  the  booth 
to  stamp  it.  That  the  legislature  intended  a 
strict  observance  of  the  rule  so  provided  is 
further  shown  in  the  provision  that  if,  in  an 
tttempted  compliance,  the  voter,  by  accident 
or  mistake,  spoils,  defaces,  or  mutilates  his 
ballot,  he  can  have  another." 

In  Taylor  v.  Bleadley,  56  Kan.  1,  39  Pac. 
1045,  49  Am.  St.  Rep.  233,  28  L.R.A.  683, 
the  court  said:  "It  is  insisted  that  the  pro- 
vision is  directory  only,  and  that,  if  the  pur- 
pose of  the  voter  can  be  ascertained  with 
reasonable  certainty  from  the  ballot  cast 
by  him,  effect  should  be  given  to  it.  Unques- 
tionably, prior  to  the  passage  of  chapter  78 
by  the  legislature  of  1893,  the  rule  that  the 
intent  of  the  voter,  as  evidenced  by  his  bal- 
lot, is  controlling  in  the  count  thereof,  was, 
by  a  long  course  of  judicial  determination, 
firmly  imbedded  in  the  jurisprudence  of  this 
state.  .  ,  .  But  the  legislature  of  1893 
udopted  what  is  known  as  the  'Australian 
ballot  system.'  The  enactment  of  that  stat- 
ute was  designed  to  inaugurate  an  important 
departure  from  the  mode  of  voting  and  count- 
ing votes  which  had  eixsted  in  this  state 
prior  to  its  passage.  If  the  legislature  in- 
tended to  sa}^  that  a  ballot  which  had  failed 
to  accord  with  certain  specifically  enumerated 
requirements  on  the  part  of  the  voter  could 
not  be  counted,  the  purpose  of  the  legislature, 
irrespective  of  all  considerations  as  to  the  in- 
tent or  effect  of  such  failure,  if  not  uncon- 
stitutional, cannot  be  disregarded  by  courts. 
If  the  statute  is  harsh  in  its  terms,  the 
remedy  is  with  the  legislature.  .  .  .  The 
cardinal  features  of  chapter  78  are  two: 
First,  an  arrangement  for  polling  by  which 
compulsory  secrecy  of  voting  is  secured; 
second,  an  official  ballot  containing  the  names 
of  all  candidates,  printed  and  distributed  un- 
der official  authority.  The  act  compels  a  vote 
by  ballot,  and  absolute  secrecy.  The  marking 
of  the  vote  in  seclusion,  and  in  such  a  uni- 
form way  as  not  to  be  readily  used  for  iden- 
tification, reaches  effectively  a  great  class  of 
evils,  including  violence,  intimidation,  bribery 
and  corrupt  practices,  dictation  by  employers 
or  organizations,  the  fear  of  ridicule  and 
dislike,  or  of  social  or  commercial  injury,  all 
coercive  and  improper  influence  of  every  sort 
depending  on  a  knowledge  of  the  voter's  po^ 
litical  action.  Voting  according  to  a  bargain 
or  understanding  is  especially  aimed  at.  No 
man  has  ever  placed  his  money  corruptly 
without  satisfying  himself  that  the  vote  was 
cast  according  to  the  agreement,  or,  in  a 
phrase  which  has  become  only  too  common  in 
elections,  without  proof  that  'the  goods  were 
delivered;'  and  when  there  is  to  be  no  proof 
by  any  distinguishing  mark,  sign,  or  other- 
wise, but  the  word  of  the  bribetaker  (who 
Ann.  Cas.  1918A — 72. 


may  have  received  thrice  the  sum  to  vote  for 
the  briber's  opponent),  it  is  idle  to  place 
any  trust  in  such  a  use  of  money.  .  .  . 
A  ballot  ought  to  be  cast  by  the  voter  in- 
telligently and  thoughtfully.  If  so  cast, 
there  is  no  trouble  in  complying  with  the  pro- 
visions of  chapter  78.  If  a  person  is  illiterate 
or  physically  disabled,  he  may  have  assist- 
ants to  mark  his  ballot.  No  one  is  disfran- 
chised by  the  act,  nor  are  the  provisions  con- 
cerning the  marking  of  the  ballot  difficult  to 
understand.  The  legislature,  within  the 
terms  of  the  constitution,  may  adopt  such 
reasonable  regulations  and  restrictions  for 
the  exercise  of  the  elective  franchise  as  may 
be  deemed  necessary  to  prevent  intimidation, 
bribery,  and  fraud,  providing  the  voting  be 
by  ballot,  and  the  person  casting  the  ballot 
may  do  so  in  secrecy." 

In  Curran  v.  Clayton,  86  Me.  42,  29  AtU 
930,  it  was  said:  ''It  is  contended  by  the  de- 
fendant that,  notwithstanding  these  devia- 
tions from  the  literal  requirements  of  the 
statute,  the  elector's  intention  in  each  in- 
stance was  sufficiently  disclosed  by  the  marks 
actually  made;  that  it  was  not  'impossible 
to  determine  the  voter's  choice;'  and  that 
these  provisions  of  law  respecting  the  prepa- 
ration  of  the  ballot  by  the  voter  should  be 
construed  as  directory  and  not  mandatory,  in 
order  that  the  intention  of  the  elector  may  be 
effectuated  and  not  defeated  whenever  it  can 
be  discovered  by  an  inspection  of  the  ballot. 
Whatever  weight  this  argument  may  have 
been  entitled  to,  or  may  have  received,  under 
the  system  which  formerly  prevailed  in  the 
conduct  of  elections,  it  must  be  remembered 
that  the  Act  of  1891,  now  under  consideration, 
was  designed  to  inauguarate  an  important 
departure  from  the  mode  of  voting  which 
had  existed  in  this  state  prior  to  its  passage. 
It  is  a  recognized  and  familiar  principle  that 
the  elective  franchise,  though  guaranteed  by 
the  constitution  as  a  sacred  privilege  to  the 
persons  there  named  as  electors,  must  still 
be  exercised  under  such  regulations  and  re- 
strictions as  the  legislature  may  deem  rea- 
sonably necessary  to  maintain  order  in  the 
elections,  prevent  intimidation,  bribery  and 
fraud,  preserve  the  purity  of  the  ballot  box 
and  thus  secure  a  genuine  expression  of  pub- 
lic sentiment.  It  is  not  claimed  that  there 
is  anything  unreasonable  or  difficult  to  be 
understood  in  the  regulations  established  by 
the  act  in  question.  Its  distinguishing  fea- 
ture is  its  careful  provision  for  a  secret  ballot. 
The  leading  purpose  of  it  was  to  give  the 
elertcr  an  opportunity  to  cast  his  vote  in 
such  a  manner  that  no  other  person  would 
know  for  what  candidate  he  voted,  and  thus  to 
protect  him  against  all  improper  influences 
and  enable  him  to  enjoy  absolute  freedom 
from  restraint  and  entire  independence  in  the 
expression  of  his  choice.    It  was  designed  to 
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fcieoure  complete  and  inviolable  secrecy  in  that 
respect,  and  under  established  rules  of  con- 
struction it  should  be  examined  with  refer- 
ence to  the  mischief  to  be  remedied  and  the 
object  to  be  accomplished,  and  interpreted,  if 
practicable,  so  as  to  promote  and  not  destroy 
the  purpose  of  its  enactment.  .  .  .  If  it 
be  conceded  that  the  intention  of  the  voter 
may  be  correctly  inferred  from  the  mark 
actually  made  by  him  in  each  of  these  in- 
stances, it  is  still  a  fatal  objection  to  the 
ballot  that  such  an  irregular  and  unauthor- 
ized mode  of  marking  it  might  readily  be,  and 
probably  would  be,  agreed  upon  with  the 
voter  as  a  distinguishing  mark  to  identify 
the  ballot  cast  bv  him  whenever  identifica- 
tion  was  desired.  Such  a  palpable  disregard 
•of  the  plain  requirements  of  the  act  strikes 
at  the  root  of  the  secret  ballot  system.  Fur- 
therraore,  if  such  marks  were  to  be  held 
effective,  embarrassing  questions  respecting 
the  intention  of  the  voter  would  constantly 
arise  upon  inspection  of  the  ballots,  and  great 
uncertainty  and  confusion  inevitably  result." 
In  Bloedel  v.  Cromwell,  104  Minn.  487,  116 
N.  W.  947,  the  court  said:  "The  general  prin- 
ciples applicable  to  this  controversy  are  well 
settled.  Election  laws  are  to  be  construed 
•so  as  to  secure  to  every  voter  reasonable  op- 
portunity to  vote  and  to  have  his  vot«  count- 
•ed  as  cast,  when  his  intention  can  be  ascer- 
tained from  the  ballot  without  violating 
■statutory  provisions.  No  man  should  be  dis- 
franchised upon  a  doubtful  construction  of 
such  statutes.'  .  .  .  The  fundamental  prin- 
ciple of  the  Australian  ballot  system  is,  how- 
•ever,  to  make  possible  that  the  contents  of  the 
ballot  be  and  remain  secret.    To  this  end  the 

t 

-statutes  of  this  state,  as  in  many*  states  in 
which  that  system  is  in  force,  provide  a  uni- 
form and  undistinguishable  mark  by  which 
all  voters  shall  designate  their  choice  on 
their  ballots,  with  certain  exceptions  not 
here   involved.  .     .     The   intent   of  the 

voter,  accordingly,  to  be  effective,  must  be 
flhown  and  indicated  by  markings  on  the 
t/fBcial  ballot  substantially  in  the  manner 
provided  by  such  law,  and  in  bona  fide  at- 
tempt at  compliance  tlierewith.  .  .  .  Mere 
irregularities  in  the  marking  of  ballots,  such 
.as  neither  create  uncertainty  as  to  the  voter's 
choice  nor  serve  as  distinguishing  signs,  vio- 
lative of  secrecy,  are  not  cause  for  rejecting 
ballots.  .  .  .  It  is  otherwise  where  the 
marks  used  are  inappropriate  to  express  the 
-^'oter's  intention,  or  are  so  distinct  and  in- 
dividual in  character  as  to  furnish  means 
of  identifying  the  ballot  as  that  of  the  par- 
ticular voter.  .  .  .  It  is  not  the  voter's 
private  intention,  but  the  natural  inference 
from  what  he  has  done,  which  must  con- 
trol." 

In  Kearns  v.  Edwards  (K  J.)  28  Atl.  723, 
it  was  said:  "The  question  of  intention  that 
formerly  entered  into  the  judicial  determina- 


tion, on  evidence,  of  the  fact  of  an  election, 
has  been  entirely  eliminated  from  the  ballot 
reform  act,  and  the  form  in  which  the  elector 
is  to  express  his  intention  is  prescribed  by 
the  language  of  the  act;  and  it  is  not  com- 
petent for  the  court — if  it  was  competent  for 
the  court,  judicially,  to  determine  this  mat- 
ter, and  take  evidence — to  depart  from  the 
prescriptions  of  this  act;  otherwise,  the  act 
would  be  repealed.  The  fundamental  princi- 
ple that  lies  at  the  bottom  of  the  ballot  re- 
form act,  and  the  principle  on  which  it  rests, 
is  secrecy  in  the  preparation  and  casting  of 
the  ballot  by  the  voter,  in  order  to  obviate 
those  evils  that  were  regarded  as  of  so  much 
magnitude  as  to  require  the  extraordinary 
interference  of  the  legislature;  that  is,  the 
intimidation  of  the  voter,  and  the  extraor- 
dinary influence  brought  to  bear  on  an  elec- 
tor. If  the  provisions  of  this  act  on  that 
subject  can  be  set  aside  by  the  officers  on  a 
recount,  the  act,  instead  of  accomplishing 
the  results  contemplated  by  the  legislature, 
would  only  make  it  more  certain  that  all 
detection  of  these  influences  would  be  pre- 
vented by  the  secrecy  with  which  the  conduct 
of  an  elector  is  required  to  be  regarded. 
.  .  .  Now,  wherever  a  ballot — no  matter 
how  honest  the  intention  of  the  voter  mav 
be — ^wherever  the  ballot  contains  on  its  face 
or  on  its  back,  or  on  any  part  of  it,  anything 
whereby  the  ballot  itself  can  or  may  be  iden- 
tified, etc.,  the  section  I  have  just  referred  to 
prevents  its  being  canvassed  or  counted.  This 
section  of  the  act  clearly  overcomes  and  su- 
perseBes  the  common-law  rule  with  regard  to 
a  determination  of  the  result  by  extraneous 
evidence.  I  am  speaking  now  only  of  the 
counting  boards,  and  of  the  canvassing  and 
counting  of  the  votes,  declaring  the  result. 
It  supersedes  wholly  the  common-law  rule  of 
ascertaining,  if  possible,  what  the  intention 
of  the  voter  was." 

In  People  v.  Moody,  45  N.  Y.  S.  606,  the 
court  said:  "A  brief  consideration  of  the 
ballot  reform  law,  and  of  the  objects  for 
which  it  was  enacted,  will  sen^e  to  aid  in 
determining  this  qiiestion.  The  title  of  the 
act  as  originally  passed  was  *An  act  to  pro- 
mo*%  the  independence  of  voters  at  public 
elections,  enforce  the  secrecy  of  the  ballot, 
and  provide  for  the  printing  and  distribution 
of  ballots  at  public  expense.'  The  passage  of 
the  act,  as  has  repeatedly  been  stated  by  the 
courts,  was  mainly  for  the  purpose  of  rem- 
edying an  alarming  and  widespread  evil,  to 
wit,  the  intimidation  and  corrruption  of  vo- 
ters at  public  elections,  by  providing  a  sys- 
tem by  which  there  should  be  absolute  uni- 
formity both  in  the  ballots  and  in  the  manner 
in  which  the  elector  should  indicate  his  choice 
of  candidates.  Prior  to  the  passage  of  the 
act,  the  furnishing  of  ballots  for  public  elec- 
tions had  been  in  the  hands  of  the  various 
political  parties,  and  the  ballots  so  furnished 
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■  *by  eacb  party  generally  differed  from  those 
furnished  by  the  other  political  parties,  in 
size,  or  in  shade  of  color^  or  in  thickness,  or 
in  printing,  although  perhaps  slightly,  but 
usually  sufficiently  to  enable  the  election  offi- 
cer receiving  the  ballot  to  distinguish  how 
the  elector  voted.  The  lawmakers  recognized 
the  fact  that  if  it  were  put  out  of  the  power 
of  every  person,  other  than  in  the  elector  him- 
self, to  know  how  the  elector  voted,  bribery 
and  intimidation  of  voters  must  necessarily 
cease.  Having  in  view  the  vital  necessity  of 
providing  for  absolute  secrecy  in  voting,  the 
right  of  political  parties  to  furnish  the  bal- 
lots was  taken  away,  and  such  right  placed 
in  the  hands  of  public  officials.  The  legisla- 
ture further  formulated  a  system  of  voting 
providing  witli  minutest  detail  as  to  the 
ballot,  and  as  to  the  manner  of  voting,  having 
in  view  throughout  all  its  legislation  that 
th^  supreme  object  to  be  attained  was  the 
perfecting  of  methods  relating  to  elections 
which  would  render  it  absolutely  impossible 
to  determine  from  the  appearance  of  any  par- 
ticular ballot  the  identity  of  the  voter  cast- 
ing it,  or  otherwise  ascertaining  how  any 
elector  voted.  .  .  .  But  sufficient  of  the 
provisions  of  the  'Ballot  Reform  Law*  and  of 
the  Penal  Code,  relating  to  crimes  against 
the  selective  franchise,  have  already  been  re- 
ferred to,  to  sliow  with  what  care  and  minute- 
ness the  leigslature  made  provision  for  insur- 
ing absolute  uniformity  in  the  ballots,  and 
Tendering  it  impossible  to  determine  from 
4iny  ballot  the  identity  of  the  voter,  and  thus 
insuring  absolute  secrecy  in  voting,  an'd  with 
ivhat  severe  penalties  it  visited  any  infraction 
of  its  provisions  or  the  committing  of  any 
act  which  might  tend  to  identify  any  ballot, 
or  to  make  known  the  manner  in  which  any 
elector  voted.  Having  thus  in  view  the  pri- 
mary and  supreme  object  of  the  legislature  in 
the  enactment  of  the  election  laws,  it  would 
i?eem  that  the  failure  to  observe  any  provi- 
4sion  of  the  act  by  which  it  might  be  rendered 
possible  to  determine  by  the  ballot  the  iden- 
tity of  any  voter  must,  of  necessity,  be  held 
not  to  be  technical,  but  vital,  and  that  the 
jprovision  requiring  the  electors  to  make  the 
'X'  mark  at  a  particular  place  upon  the  bal- 
lot must  be  held  not  directory  merely,  but 
jnandatory." 

In  Howser  v.  Pepper,  8  N.  Dak.  484, 75  N.  W. 
1018,  it  was  said:  "If  canvassers  may  gather 
the  intent  of  the  voter  from  means  other  than 
the  marking  authorized  by  the  statute,  then 
the  precinct  officers  were  right  in  counting 
these  two  votes  for  Pepper.  The  authorities 
-are  to  some  extent  in  Conflict  upon  this,  but 
the  rule  which  appeals  to  us  as  the  safest 
.guide  is  that  requiring  the  voter  to  express 
his  choice  in  the  manner  provided  by  the  stat- 
ute, and  requiring  canvassers  and  courts  to 
•^disregard  a  ballot  wherein  the  intention  of 
;the  voter  is  not  expressed  by  such  means." 


In  re  Redman's  Contested  Election,  173 
Pa.  St.  50,  33  Atl.  703,  the  oourt  said: 
** Under  the  new  ballot  law,  it  is  not  enough 
that  the  intention  of  the  voter  may  possibly 
be  ascertained,  or  his  irregular  and  equivocal 
acia  explained  by  evidence  dehors  his  ballot. 
The  purpose  of  the  legislature,  in  prescrib- 
ing the  form  of  ballot  and  specifically  direct- 
ing how  it  should  be  prepared  and  used  by 
the  voter,  was  to  avoid  all  such  inquiries  and 
the  consequences  likely  to  result  therefrom. 
It  was  intended  that  the  ballot,  when  pre- 
pared by  the  voter  and  delivered  to  the  prop- 
er election  officer,  should  be  per  se  self-ex- 
planatory. There  is  no  good  reason  wliy  it 
should  not  be  so." 

In  Vallier  v.  Brakke,  7  S.  Dak.  343,  64  N. 
W.  180,  it  was  said:  "There  was  much  dis- 
cussion on  the  argument  and  in  the  briefs  of 
counsel  as  to  the  duty  of  judges  of  election 
and  courts  to  carry  out  the  intention  of  the 
voter.  This  is  true  to  a  certain  extent;  but, 
as  the  legislature  has  required  the  elector  to 
express  his  intention  by  certain  well-defined 
markings  upon  his  ballot,  his  intention  must 
be  determined  by  these  markings,  and  no\  by 
the  uncertain  and  undefined  ideas  of  the 
judges  of  election,  or  by  the  courts,  as  to  hiu 
intention.  The  legislature  has  clearly  and 
precisely  defined  the  manner  in  which  the 
elector  may  designate  the  candidates  for 
whom  he  desires  to  vote,  and  haa  prescribed 
definite  and  fixed  rules  to  govern  the  vote  in 
designating  such  candidates.  As  before  stat- 
ed, the  system  is  simple,  and  there  is  no  diffi- 
culty in  the  elector's  complying  with  the  rules. 
In  our  view,  it  is  neither  the  duty  of  judges 
of  election  nor  the  courts  to  fritter  away  the 
benefits  of  the  system  by  strained  efforts  to  get 
at  the  intention  of  the  voter  in  any  manner 
other  than  by  following  the  rules  prescribed 
by  the  legislature.  If  the  elector  does  not 
take  interest  enough  in  his  vote  to  follow 
these  simple  and  easily  understood  rules, 
he  can  complain  of  no  one  if  his  vote  is  not 
counted.  A  system  so  simple  and  plain,  and 
which  can  be  comprehended  by  any  electi»r 
of  ordinary  intelligence  in  a  few  minuter, 
must  be  followed.  There  can  be  no  excuse  for 
not  following  it." 

In  Durgin  v.  Curran,  106  Me.  609,  77  Atl. 
680,  it  was  held  that  under  a  statute  which 
laid  down  a  clear  rule,  the  court  must  abide 
by  the  statute  regardless  of  the  intention  of 
the  voter.  The  court  said:  "It  is  contend- 
ed, however,  that  the  intention  of  the  voter, 
as  manifested  by  the  marking  of  his  ballot, 
should  be  considered.  But,  whatever  the  in- 
tention, or  lack  of  intention,  of  the  voter,  in 
marking  his  ballot  at  variance  with  the  re- 
quirements of  the  statute,  is  a  matter  which 
may,  if  thought  proper,  be  addressed  to  the 
attention  of  the  legislature,  but  cannot  be 
considered  in  the  deliberations  of  the  court. 
When  the  court  finds  a  statute,  clear  in  its 
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terms  and  unambiguous  in  its  meaning,  it 
must  rest  content  in  giving  such  statute  the 
construction  conveyed  by  the  'common  mean- 
ing of  the  language.'  R.  S.  chapter  1,  sec- 
tion 6,  par.  1.  The  rule  of  intention,  there- 
fore, which  characterized  the  interpretation 
of  the  old  statute  cannot  prevail  under  the 
present  system." 

In  Matter  of  Houligan,  55  Misc.  5,  106 
N.  Y.  S.  205,  it  was  held  that  ballots  not 
substantially  complying  with  the  election 
law  were  absolutely  void,  and  that  the  inten- 
tion of  the  voter  did  not  enter  into  the  matter 
at  all.  The  court  said:  'The  second  class  of 
objectionable  ballots  are  designated  void. 
They  must  not  be  counted  by  the  inspectors 
for  any  candidate.  The  decision  as  to  the 
validity  of  such  a  ballot  must  be  made  by 
the  inspectors  while  making  the  canvass  and 
calls  for  a  summary  determination  upon  a 
mere  inspection  of  the  ballot  itself.  If  its 
markings  do  not  substantially  comply  with 
the  rules  and  requirements  of  the  Election 
Law,  it  must  be  adjudged  void  and  returned 
indorsed  by  the  inspectors  as  void.  In  mak- 
ing this  determination,  the  inspectors  may 
not  indulge  in  speculations  as  to  the  intent 
of  the  voter.  The  statute  provides  clear  and 
explicit  rules  regulating  where  and  how  the 
ballot  shall  be  marked.  The  question  of  the 
voter's  intent  is  not  involved.  The  only  ques- 
tion is  whether  he  has  or  has  not  in  fact 
conformed  to  the  requirements  of  the  law. 
.  .  .  The  frequency  with  which  the  two 
classes  of  ballots  have  been  confused  in  some 
of  the  decisions  makes  their  application  some- 
what difficult.  As  to  the  class  of  protested 
ballots,  the  intention  of  the  voter  constitutes 
the  essential  element;  and,  in  order  to  dis- 
cover his  intent,  the  court,  acting  as  a  court 
of  first  instance,  may,  no  doubt,  discover  the 
intent  by  any  means  and  in  such  manner  as 
it  may  deem  expedient.  But,  as  to  void 
ballots,  the  inspectors  sit  as  the  court  of  first 
instance;  and  its  inquiry  is  not  what  the 
voter  intended,  but  simply  what  he  has  done 
in  the  way  of  marking  his  ballot.  The  ballot 
itself  is  the  evidence  of  the  fact  as  to  the 
marking,  and  it  is  a  pure  question  of  law 
whether  it  complies  with  the  statute." 

In  Lay  v.  Parsons,  104  Cal.  661,  38  Pac. 
447,  it  was  held  that  where  a  provision  of  the 
Election  Law  required  that  the  voter  should 
mark  his  ballot  in  a  certain  way,  it  was 
mandatory,  and  the  voter  must  comply  with 
it.  In  People  v.  Sansalito,  106  Cal.  500,  39 
Pac.  937,  it  was  held  that  where  the  election 
law  prescribed  certain  formalities  in  voting, 
it  was  not  enough  to  find  out  in  a  general 
manner  the  intent  of  the  voter,  but  that  the 
intent  must  be  expressed  in  accordance  with 
the  provisions  of  the  act. 

In  People  v.  Czarnecki,  256  111.  667,  100 
N.  E.  282,  it  was  held  that  when  the  intent 


of  the  voter  was  expressed  in  accordance  with 
the  provisions  of  the  law,  it  must  govern  if 
it  could  be  ascertained. 

In  Cole  V.  Nunnelley,  140  Ky.  138,  130  fi. 
W.  972,  it  was  held  that  where  a  statute  was 
mandatory  as  to  elections,  it  must  be  fol- 
lowed exactly  in  order  to  show  the  intentLon 
of  the  voter. 

In  Fairchance  Borough's  Contested  Elec- 
tion, 22  Pa.  Co.  Ct.  451,  it  was  held  that 
a  voter  must  express  his  choice  on  a  ballot 
in  exact  compliance  with  the  statute;  and 
that  if  he  failed  to  do  so,  his  vote  could 
not  be  counted,  as  the  court  could  not  go 
outside  of  the  statute  to  discover  his  intent. 

Disiinguishing  Marks  Cfenerally. 

In  this  subdivision  is  discussed  only  the 
general  question  of  distinguishing  marks  on 
ballots.  Whether  particular  marks  are  to  be 
so  regarded  is  considered  in  the  following 
subdivision. 

While  there  are  many  cases  implying  a 
contrary  doctrine  (see  the  following  subdivi- 
sions of  this  note)  it  has  been  held  in  a 
number  of  cases  that  to  constitute  a  distin- 
guishing mark,  the  mark  must  be  placed 
on  a  ballot  with  the  deliberate  intention  that 
it  shall  identify  the  ballot  after  the  vote  has 
been  cast,  unless  a  statute  enumerates  certain 
marks  as  illegal  or  distinguishing  regardless 
of  the  question  of  intent.  Franham  v.  Bo- 
land,  134  Cal.  151,  66  Pac.  200,  366;  Patter- 
son V.  Hauply,  136  Cal.  265,  68  Pac.  821,  975 ; 
People  V*  Campbell,  338  Cal.  11,  70  Pac.  918; 
Treanor  v.  Williams,  145  Cal.  315,  78  Pac. 
884;  Turner  v.  Wilson,  171  Cal.  600,  154  Pac. 
2;  Coughlin  v.  McElroy,  72  Conn.  99,  43  Atl. 
854,  77  Am.  St.  Rep.  301 ;  Winn  v.  Blackman, 
229  111.  198,  82  N.  E.  215,  120  Am.  St.  Rep. 
237 ;  Brents  v.  Smith,  250  111.  521,  95  N.  E. 
484;  People  v.  Altenberg,  260  111.  191,  Ann. 
Cas.  1914D  272,  103  N.  E.  67;  Sego  v.  Stod- 
dard, 136  Ind.  297,  36  X.  E.  204,  22  L.R.A. 
468;  State  v.  Thomburg,  177  Ind.  178,  97 
N.  E.  534;  Voorhees  v.  Arnold,  108  Iowa  77, 
78  N.  W.  795;  FuUarton  v.  McCaffrey  (la.) 
158  N.  W.  506;  Parker  v.  Hughes,  64  Kan. 
216,  67  Pac.  637,  91  Am.  St.  Rep.  216,  56 
L.R.A.  275;  Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786;  Atty.-Gen.  v.  Glaser,  102  Mich. 
396,  61  N.  W.  648,  64  N.  W.  828;  Elwell  v. 
Comstock,  99  Minn.  261,  109  X.  W.  113,  698, 
9  Ann.  Cas.  270,  7  L.R.A.(X.S.)  621;  Car- 
lough  V.  Ackerman,  74  X.  J.  L.  16,  64  Atl. 
964;  McClelland  v.  Ervin,  16  Okla.  612,  86 
Pac.  283;  Moss  v.  Hunt  (Okla.)  145  Pac. 
760;  Fazwell  v.  Davis,  64  Ore.  325,  130  Pac. 
400;  Doll  V.  Bender,  55  W.  Va.  404,  47  S.  E. 
293.    And  see  the  reported  case. 

In  Voorhees  v.  Arnold,  108  Iowa  77,  78 
X.  W.  795,  the  court  said:  "The  present  law. 
in  terms,  requires  that  ballots  marked  so  that 
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the  marks  may  be  used  for  the  purpose  of 
identification  shall  be  rejected.  .  .  .  The 
inference  is  clear  that,  in  some  cases,  identi- 
fying marks  are  so  apparent,  or  conclusively 
identifying,  that  the  court  may  say,  as  a  mat- 
ter of  law,  that  they  may  be  used  for  that 
purpose,  and  hence  the  ballot  should  be  re- 
jected. The  unauthorized  marks,  to  be  iden- 
tifying, must  be  deliberately  made,  .  .  . 
and  not  be  merely  accidental,  or  the  result  of 
inexperience  in  the  use  of  pen  or  pencil,  or 
a  mere  effort  to  correct  what  may  be  thought 
to  be  an  improper  marking." 

In  Fullarton  v.  McCaffrey  (la.)  158  N.  W. 
506,  it  was  said:  **The  distinguishing  mark 
prohibited  by  law  is  one  which  will  enable  a 
person  to  single  out  and  separate  the  ballot 
from  others  cast  at  the  election.  It  is  some- 
thing done  to  the  ballot  by  the  elector  de- 
signedly and  for  the  purpose  of  indicating 
who  cast  it,  thereby  evading  the  law  insuring 
the  secrecy  of  the  ballot.  In  order  to  reject 
it  the  court  should  be  able  to  say,  from 
the^  appearance  of  the  ballot  itself,  that  the 
voter  likely  changed  it  from  its  condition 
-when  handed  him  by  the  judges  of  election, 
otherwise  than  as  authorized,  for  the  purpose 
of  enabling  another  to  distinguish  it  from 
•others.  The  law  does  not  contemplate  that 
the  elector  will  see  his  ballot  after  being 
'Cast.  The  design  of  the  Australian  Ballot 
Law  is  not  only  to  free  the  voter  from  in- 
timidation by  making  his  way  of  voting 
known  only  to  himself,  but  to  close  the  door 
.securely  against  making  merchandise  of  his 
vote  as  nearly  as  human  ingenuity  can. 
.  .  .  But  in  guarding  the  secrecy  of  the 
ballot,  it  wa»  not  the  design  of  the  law  to 
disfranchise  the  honest  voter.  Though  in- 
tended to  purge  elections  of  bribery,  corrup- 
tion, and  fraud,  this  ought  to  be  accomplished 
without  preventing  the  fair  expression  of 
the  will  of  the  electors  of  the  state.  The 
law  then  should  be  so  construed,  if  possible, 
us  to  eliminate  the  evils  mentioned  without 
interfering  further  than  essential  with  the 
privilege  of  voting  as  likely  to  be  exercised 
by  electors  generally,  acting  honestly  under 
•existing  statutory  regulations.*' 

In  El  well  V.  Comstock,  99  Minn.  261,  9 
Ann.  Cas.  270,  109  N.  W.  113,  698,  7  L.R.A. 
(N.S.)  621,  the  court  said:  "It  may  be  stated 
as  a  general  rule  that  where  an  elector  places 
upon  his  ballot  some  mark,  whether  by 
-writing  thereon  the  initials  of  his  name  or 
otherwise,  the  result  of  which  is  to  identify 
the  ballot  cast  by  him  and  to  disclose  for 
-whom  he  voted,  he  violates  the  statute  and 
destroys  his  vote.  It.  is  unnecessary'  that  the 
mark  be  of  such  a  character  as  to  enable 
•every  person  inspecting  it  to  identify  the 
voter.  The  purpose  of  the  statute  in  pro- 
hibiting marks  of  identification  is  not  whol- 
ly that  of  secrecy,  but  in  part,  perhaps  main- 
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ly,  to  prevent  the  corruption  of  the  voter, 
and  to  secure  a  free  and  untrammeled  ex- 
pression of  the  popular  will.  Any  mark 
placed  upon  a  ballot,  therefore,  by  which  the 
voter  may  be  identified  by  any  person,  vitiates 
the  ballot.  The  particular  mark  may  be 
agreed  upon  by  a  corrupt  elector  with  his 
corrupter,  which  might  be  wholly  unintelli- 
gible to  all  other  persons,  yet  the  statute 
would  be  violated  just  as  completely  as 
though  fully  understood  by  all.  Where  such 
a  mark  appears  upon  a  ballot,  distinguishing 
it  from  others,  the  natural  inference  of  which, 
and  which  the  court  can  clearly  say,  is  one 
of  identification,  the  person  who  cast  it  can* 
not  be  heard  to  say  that  he  did  not  intend 
to  identify  it.  To  permit  explanations  of  this 
sort  would  open  the  door  to  gross  frauds 
and  corruption,  which  public  policy  and  the 
law  demand  should  be  guarded  against." 

In  McClelland  v.  Ervin,  16  Okla.  612,  86 
Pac.  283,  it  was  said:  "We  think  that  to  con- 
stitute a  distinguishing  mark,  that  the  mark, 
whether  made  by  the  use  of  a  letter,  figure  or 
character,  should  be  such  a  mark  as  shows 
an  intention  on  the  part  of  the  voter  to  iden- 
tify or  distinguish  his  particular  ballot  from 
others  of  this  class.  And  any  marks  inad- 
vertently made  on  a  ballot,  or  made  through 
carelessness  or  ignorance,  which  does  not 
show  upon  the  face  of  the  ballot  that  such 
mark  was  made  with  the  intention  of  distin- 
guishing that  ballot  from  others  of  the  same 
class,  or  that  that  result  would  be  accom- 
plished by  the  mark,  should  not  be  treated 
as  a  distinguishing  mark.  Human  experience 
teaches  us  that  it  is  often  very  difficult  to 
preserve  absolute  cleanness  and  neatness  of 
the  ballot.  That  in  marking  the  various 
names  on  the  ballot  with  the  device  provided 
by  the  election  officers,  a  man  will  through  in- 
advertence or  carelessness  place  a  stamp 
where  it  is  not  intended  to  be,  and  on  dis- 
covering the  error  will  immediately  correct 
it,  and  at  the  same  time  this  inadvertent  or 
careless  marking  will  not  be  done  with  the 
intention  of  identifying  this  particular  bal- 
lot, nor  will  such  be  the  result,  nor  do  we 
think  that  the  law  should  be  so  strictly  con- 
strued as  to  render,  in  the  absence  of  fraud, 
such  a  ballot  illegal." 

In  Potts  V.  Folsom,  24  Okla.  731,  104  Pac. 
353,  28  L.R.A. (N.S.)  460,  cross  marks  oppo- 
site the  names  of  individual  candidates  in 
addition  to  a  cross  in  the  circle  at  the  head 
of  the  ballot  were  held  not  to  be  distinguish- 
ing marks. 

In  Turner  v.  Wilson,  171  Cal.  600,  154 
Pac.  2,  it  was  held  that  the  intent  of  an 
elector  to  place  distinguishing  marks  on  a 
ballot  must  be  shown  by  evidence  of  that 
intent,  or  else  the  ballot  must  be  so  marked 
that  the  inference  as  to  the  intent  is  war- 
ranted.    The  court  said:   "In  the  year  19 OS 
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our  election  law  relating  to  the  canvass  of 
votes  and  marked  or  spoiled  ballots  was 
amended  by  the  addition  of  subdivisioa  4  to 
section  1211  of  the  Political  Code,  reading 
as  follows:  'No  mark  upon  a  ballot  which  is 
unauthorized  by  this  act  shall  be  held  to 
invalidate  such  ballot,  unless  it  shall  appear 
that  such  mark  was  placed  thereon  by  the 
voter  for  the  purpose  of  identifying  such 
ballot.'  This  provision  has  ever  since  been 
in  force.  The  only  purpose  thereof  was  to 
prevent  the  rejection  of  ballots  containing 
some  unauthorized  mark  which  was  not  the 
result  of  an  intent  on  the  part  of  the  voter 
io  identify  his  ballot.  Theretofore,  the  very 
stringent  provisions  regarding  the  marking 
and  rejecting  of  ballots  had  been  so  construed 
by  the  courts  as  to  result  in  the  exclusion  of 
numerous  such  ballots,  although  it  was  per- 
fectly clear  from  an  inspection  of  the  ballots 
themselves  that  the  mark  was  made  without 
evil  intent  of  anv  kind.  The  effect  of  the 
amendment  is  that  where  there  is  no  evidence 
whatever  before  the  trial  court,  other  than 
the  ballot  itself,  unless  such  ballot  is  so 
/narked  as  to  warrant  an  inference  by  the  trial 
court  that  the  marking  was  designedly  made 
by  the  voter  for  the  purpose  of  identifying 
his  ballot,  the  ballot  must  not  be  rejected 
on  the  ground  that  it  bears  a  distinguishing 
mark." 

In  Winn  v.  Blackman,  229  111.  198,  82  N. 
E.  215,  120  Am.  St.  Rep.  237,  it  was  held  that 
unless  a  ballot  had  been  marked  intentionally, 
and  so  as  to  enable  a  third  person  to  deter- 
mine from  an  inspection  of  it  without  any 
other  aid  that  it  had  been  deposited  by  a  par- 
ticular person,  the  judges  of  an  election 
should  presume  that  the  marking  was  inad- 
vertently done,  and  should  count  the  ballot. 
The  court  said:  "There  is  no  express  provi- 
sion in  our  statute  that  a  ballot  containing 
a  distinguishing  mark  is  to  be  rejected,  and 
the  ground  upon  which  such  a  ballot  is  re- 
jected is  that  it  violates  both  the  letter  and 
the  spirit  of  the  law  intended  to  guard  the 
socrecy  of  the  ballot.  In  many  of  the  states 
]iaving  a  similar  election  law  there  are  ex- 
press provisions  declaring  all  ballots  illegal 
and  void  which  bear  any  distinguishing 
marks,  and  where  the  courts  have  had  occa- 
HJon  to  construe  such  provisions  the  evil 
souglit  to  be  remedied  has  entered  into  the 
construction  given  and  influenced  the  con- 
clusion reached." 

In  People  v.  Campbell,  138  Cal.  11,  70  Pac. 
918,  it  was  held  that  the  intent  of  the  voter 
must  be  determined  by  an  inspection  of  the 
ballot  and  that  the  validity  of  the  ballot  de- 
pended on  whether  there  was  any  mark  there- 
on by  which  it  might  be  identified,  irrespeetivo 
of  any  conjecture  as  to  the  purpose  or  circum- 
stances under  which  the  mark  had  been  made. 

In  Treanor  v.  Williams,  145  Cal.  31.>,  7S 
Pac.   884,  it  was  held  that  when  a  number 


of  ballots  were  rejected  as  containing  dis- 
tinguishing marks,  it  was  impossible  for  the^ 
court  to  examine  into  the  intention  of  the 
voters,  as  the  intent  could  be  shown  only  by 
what  appeared  on  the  face  of  the  ballot. 

In  Coughlin  v.  McElroy,  72  Conn.  99,  43^ 
Atl.  854,  77  Am.  St.  Rep.  301,  it  was  held 
that  marks  on  the  face  of  a  ballot  whicb 
were  shown  to  have  been  made  accidentally 
and  not  for  the  purpose  of  indicating  the^ 
voter,  and  changes  for  the  existence  of  wbiclv 
a  reasonable  explanation  consistent  with, 
honesty  and  good  faith  either  appeared  on- 
the  face  of  the  ballot  or  were  shown  by  proot^ 
did  not  render  the  ballot  void. 

In  Brents  v.  Smith,  250  111.  521,  95  N.  E. 
484,  it  was  held  that  it  was  largely  a  question 
of  fact  whether  marks  were  placed  on  a  ballot 
by  the  voter  as  distinguishing  marks  or  mere- 
ly with  the  intention  of  signifying  his  vote; 
and  that  cmly  those  signs  which  could  indi- 
cate who  cast  the  ballot  would  constitute  dis- 
tinguishing marks. 

In  the  reported  case  it  is  bald  that  before 
a  ballot  can  be  rejected,  a  fraudulent  intent 
to  use  distinguishing  marks  must  be  affirma- 
tively shown,  and  where  there  is  any  doubt,  it 
should  be  resolved  in  favor  of  the  voter. 
This  rule  is  based  on  the  fact  that  many  vot- 
ers are  unable  to  make  accurate  markings 
because  of  bad  eyesight  or  unfamiliarity  with 
the  use  of  a  pencil,  and  redundant  and 
strange  marks  may  also  be  caused  by  the  fact 
that  the  voter  may  have  lived  in  other  juris- 
dictions where  different  marks  are  required. 

Where  mandatory  statutes  exist  with  re- 
spect to  distinguishing  marks,  all  those  thus 
forbidden  are  considered  as  , distinguishing 
regardless  of  intent.  Thus  in  Sego  v.  Stod- 
dard, 136  Ind.  297,  36  N.  E.  204,  22  L.R.A. 
468,  the  court  said:  ''Criminal  statutes  im- 
posing severe  penalties  against  the  crime  had 
proven  but  idle  and  powerless  fulminations. 
at  which  both  the  buyer  and  seller  laughed, 
feeling  that  there  mutual  interest  would  hold 
the  secret  of  tlicir  crime  against  free  govern- 
ment securely  locked  in  their  breasts.  So 
that  the  statute  was  the  outgrowth  of  thc^ 
desire  of  all  to  rid  the  state  of  the  burning 
disgrace  and  ominous  danger  to  popular  gov- 
ernment. And  the  leading  idea  and  thought 
of  the  wliole  act  was  not  to  afford  relief 
against  the  fraud  of  vote  buying  and  bribery 
at  elections  after  its  commission,  but  it  was 
to  devise  a  plan  by  which  the  honest  voter 
could  not  only  be  freed  from  intimidation  by 
making  his  vote  a  secret  known  only  to  him- 
self and  his  God,  but  it  was  to  absolutely 
shut  the  door  against  making  merchandise  of 
his  vote  by  the  corruptible  voter  as  near  a^ 
human  ingenuity  could  devise  such  a  plan. 
That  the  plan  has  proven  eminently  success- 
ful is  evidenced  by  the  fact  that  all  politira! 
parties  warmly  approve  the  law,  and  that 
thirty   odd  of  our   sister   states  have   since 
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substastiallj  adopted  it.  The  idea  ivae  not^ 
as  appellant's  counsel  eeem  to  think,  to  so 
provide  as  to  render  it  impossible  for  the 
purchased  or  bribed  Toter  to  afterwards  iden- 
tify the  ticket  he  voted  by  looking  at  and 
inspecting  it,  because  the  other  provisions  of 
the  act  provide  for  a  destruction  of  the  bal- 
lots after  they  are  counted,  and  before  any- 
body except  the  officers  can  see  them.  But  it 
was  to  guard  against  the  possibility  of  the 
vote  seller  indicating  to  the  buyer  in  advance 
how  his  ballot  would  be  distinguished  from 
the  other  ballots  in  the  box,  so  that  the  buyer 
or  his  agent,  who  may  be  one  of  the  election 
officers,  could  tell,  when  the  bribed  voter's 
ballot  was  reached  in  the  count,  that  such 
bribed  voter  had  carried  out  his  contract.  It 
was  believed  that  if  it  could  be  rendered  im- 
possible for  the  buyer  or  his  agent  to  identify 
the  ballot  voted  by  the  purchased  voter  from 
a  mere  indication  beforehand  how  it  should 
be  marked,  the  desired  end  would  be  reached, 
because  it  was  believed  that  as  a  general 
thing  a  vote  buyer  would  not  risk  his  money 
on  a  *vo€e  seller  without  some  assurance  other 
than  the  mere  word  of  the  bribed  voter.  To 
that  end  a  stamp,  the  same  stamp,  is  required 
to  be  used  in  marking  ballots  and  indicating 
the  voter's  choice,  instead  of  a  pen  or  pencil, 
which  could  be  given  a  peculiar  turn  or  a 
peculiar  mark  so  as  to  distinguish  the  ballot. 
If  that  is  true,  how^  much  more  is  it  true  that 
to  carry  out  the  general  intent  of  the  act,  the 
ballots  here  in  question  are  all  in  violation  of 
the  act.  Many  of  them  are  expressly  de- 
clared, by  the  terms  of  the  act,  void,  and 
the  others  are  such  as  render  it  possible  to 
identify  the  ballots  by  the  person  engaged  in 
buying  them." 

in  Parker  v.  Huf^hcs,  64  Kan.  216,  67  Pac. 
637,  91  Am.  St.  Rep.  216,  5G  L.R.A.  276,  it 
was  said:  "Section  25  of  the  Australian 
Ballot  Law,  chapter  120,  Laws  of  1807,  spe- 
cifically points  out  certain  Imllots  that  shall 
not  be  counted  if  found  marked  in  the  man-  • 
ner  therein .  forbidden.  This  list  prohibits 
the  use  of  ink  or  pencil  of  any  other  color 
than  black,  and  requires,  by  reference  to  sec- 
tion 22,  that  the  mark  used  to  dii^tinguish 
the  voter's  choice  shall  be  a  cross,  and  they 
think  that  this  list  of  acts,  so  Enumerated, 
IB  exclusive  of  all  others;  that  the  express 
mention  of  them  for  this  purpose  implies  that 
others  are  excluded;  that,  had  the  legislature 
intended  that  ballots  should  be  excluded  for 
other  reasons  than  those  mentioned  and  the 
voter  thus  disftanchised,  it  would  have  said 
so  and  not  left  it  to  inference;  that,  there 
Ijeing  no  sti^ute  Ter|uiTing  the  rejection  of 
ballots  because  Of  distinguishing  marks,  no 
ballot  nMLy  be  rejected  because  of  slich  marks. 
True,  section  27  of  this  law  makes  the  act 
of  placing'Sueh  marks  upokv  the  ballot  a  penal 
one,  and  while  the  general  law  of  the  state  is 
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that  an  act  done  in  violation  of  a  criminal 
statute  is  a  nullity,  this  rule  does  not  here 
obtain,  for  the  reason  that  it  is  overborne- 
by  the  stronger  one,  that  the  legislature  hav- 
ing designated  certain  ballots  that  must  be 
rejected,  those  are  the  only  ones  that  can  be 
rejected.  .  .  .  Mr.  Justice  Elli?  is  of  the 
opinion  that  not  only  must  those  ballots 
which  are  marked  in  the  manner  forbidden, 
by  section  25  be  excluded,  but  also  ballots 
marked  in  contravention  of  the  terms  of  the 
penal  section  27 — that  is,  a  ballot  bearing 
a  distinguishing  mark  purposely  made  should, 
be  rejected  if  the  mark  is  of  such  nature, 
or  is  so  placed  on  the  ballot,  that  the  judges 
or  courts  might  find,  in  the  absence  of  testi- 
mony, or  upon  testimony  if  offered,  that  there- 
were  reasonable  grounds  for  believing  that 
such  mark  was  made  by  the  voter  with  the 
intent  that  his  ballot  should  be  distinguished' 
from  others  in  the  box;  that,  in  determining: 
what  ballots  should  be  counted,  the  court, 
should  look  at  the  questioned  one  and  front* 
such  inspection,  aided  by  the  notorious  facts- 
and  circumstances  of  the  election  at  which  it 
was  cast,  determine  whether  the  questioned 
mark  was  intended  by  the  voter  as  a  distin- 
guishing mark  or  not,  and  if,  upon  such  in- 
spection  and  consideration,  aided  by  evidence 
aliunde  if  offered,  the  court  should  conclude 
that  the  mark  was  made  for  the  purpose  of 
distinguishing  the  ballot,  or  might  be  reason- 
ably thought  80  to  be  intended,  the  ballot 
should  not  be  counted.  In  this  case,  apply- 
ing this  rule,  the  conclusion  is  reached  that 
the  double-marked  ballots  should  all  be  count- 
ed for  Mr.  Parker.  The  justice  whose  views 
have  just  been  outlined  lays  down  four  rules 
to  govern  in  the  counting  of  questioned  bal- 
lots. He  would  exclude:  (1)  Tliose  where 
ink  or  pencil  other  than  black  has  been  used 
to  mark  it;  (2)  those  which  are  not  marked 
as  required  by  other  sections  than  section  2*") ; 
(3)  those  where  for  any  reason  it  is  impossi- 
ble to  determine  the  voter's  choice  for  an  of- 
fice to  be  filled,  excluding  the  vote  only  as 
to  such  office;  and  (4)  those  wliere  the  voter 
has  marked  more  names  than  there  are  per- 
sons to  be  elected  to  an  office,  excluding  the 
vote  only  as  to  such  office." 

In  Atty.-Gen.  v.  Olaser,  102  Mich.  396,  64 
N.  W.  828,  the  court  said:  "These  cases  sup- 
jiort  w^hat  we  believe  to  be  the  true  rule, 
that  any  mark  upon  a  ballot,  other  than  one 
appropriate  and  necessary  under  the  law  to 
designate  the  intention  of  the  voter,  must 
be  regarded  as  a  distinguishing  mark.  Any 
other  rule  would  result  in  endless  confusion, 
and  would  make  the  local  inspectors  judges 
of  the  voter's  intention,  and  lead  to  bitter 
controversies.  It  was  the  evident  purpose 
of  the  legislature  to  provide  as^ainst  the 
necessity  for  this  by  laying  down  rules  for 
the  guidance  of  the  voter,  and  providing  a 
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simple  method  of  registering  the  vote;  and 
while,  in  some  instances,  a  rigid  adherence 
to  the  prescribed  method  may  result  in  throw- 
ing out  honest  ballots,  we  have  not  been 
able  to  find  any  safe  middle  ground  to  occupy. 
Either  the  question  of  the  voter's  intent 
must  be  held  a  question  of  fact  in  all  cases, 
to  be  determined  by  the  inspectors  on  an 
examination  of  the  ballot,  or  it  must  be  held 
that  such  marks,  and  such  only,  as  can,  un- 
der the  law,  be  properly  placed  upon  the  bal- 
lot, and  as  are  necessary  to  be  there  placed 
to  register  the  voter's  intent,  are  permissible." 

In  Fazwell  v.  Davis,  64  Ore.  325,  130  Pac. 
400,  it  was  said:  "Section  3412,  L.  O.  L., 
being  part  of  the  Australian  Ballot  Law 
adopted  in  this  state,  prohibits  any  elector 
from  allowing  his  ballot  to  be  seen  by  any 
person,  with  an  apparent  intention  of  letting 
it  be  known  how  he  is  about  to  vote,  and  from 
mutilating  his  ballot,  or  placing  thereon 
any  distinguishing  mark  whereby  the  same 
may  be  identified.  It  provides  a  penalty  of 
not  less  than  $50,  nor  more  than  $200,  for  a 
violation  thereof.  Any  mark  which  the  elec- 
tor has  a  legal  right  to  place  upon  his  ballot, 
and  which  is  necessary  to  indicate  his  choice, 
should  not  vitiate  the  ballot  as  bearing  a  dis- 
tinguishing mark,  although  it  might  be  possi- 
ble thereby  to  distinguish  such  ballot  from 
others,  affording  a  means  of  identifying 
the  voter." 

In  Doll  V.  Bender,  56  W.  Va.  404,  47  S.  E. 
293,  the  court  said:  "Some  courts  hold  that 
to  be  a  distinguishing  mark  it  must  have 
been  made  with  intent  that  it  be  such;  but 
I  venture  for  myself  to  say  that  the  statute 
declares  any  mark  to  be  such,  if  it  identify 
the  ballot,  let  the  intent  be  what  it  may, 
unless  by  accident  or  clumsiness.  We  hold 
that  such  mark  does  not  destroy  the  ballot, 
on  the  principle  that  a  citizen  can  be  dis- 
franchised only  by  clear  expression  of  legis- 
lative intent  to  do  so.  Tlie  legislature  has 
not  said  that  this  mark  shall  reject  the 
ballot.  It  had  the  particular  matter  under 
consideration.  It  selected  its  penalty.  It 
made  the  act  a  crime,  but  did  not  add  that 
the  ballot  should  not  be  counted.  In  section 
66  we  find  specified  several  causes  for  which 
ballots  shall  not  be  counted,  and  this  affords 
reason  to  say  that  it  was  not  intended  to 
make  this  mark  a  ground  of  rejection.  The 
legislature  has  not  commanded  the  courts  to 
reject  a  ballot  for  this  cause.  The  statute  is 
the  sole  chart,  guide  and  authority  as  to 
elections.  It  is  fairly  to  be  presumed  that 
if  the  legislature  intended  a  distinguishing 
mark  to  destroy  a  ballot,  it  would  have  said 
so  while  enumerating  grounds  for  rejecting 
ballots." 

In  Carlough  v.  Ackerman,  74  N.  J.  L.  16, 
'64  Atl.  964,  it  was  held  that  under  a  statute 
.prohibiting  certain  marks  as  distinguishing 


marks,  any  marks  not  enumerated  therein 
could  be  used  legally  without  regard  to  the 
question  whether  they  did  actually  identify 
the  ballot. 

Cross  Mark, 
Necessity. 

■ 

Tlie  general  rule  is  that  a  voter  must  use 
a  cross  of  some  kind  in  marking  his  ballot, 
and  if  he  fails  to  do  so  his  vote  will  not 
be  counted. 

England. — ^Woodward  v.  Sarsons,  L.  R.  10 
0.  P.  733. 

Canada. — Jenkins  v.  Brecken,  7  Can.  Sup. 
Ct.  Rep.  247;  Re  North  Grey  Provincial 
Election,  4  Ont.  L.  Rep.  286;  Hawkins  v. 
Smith,  8  Can.  Sup.  Ct.  676. 

Calif omia. — Rutledge  v.  Crawford,  91  Cal. 
526,  27  Pac.  779,  25  Am.  St  Rep.  212,  13 
L.R.A.  761;  Lay  v.  Parsons,  104  Cal.  661, 
38  Pac.  447;  Leaner  v.  Eates,  120  Cal.  652, 
53  Pac.  262;  Patterson  v.  Hanley,  136  Cal. 
265,  68  Pac.  821,  975;  People  v.  C&mpbell, 
138  Cal.  11,  70  Pac.  918;  Leangley  v.  Head, 

142  Cal.  368,  75  Pac.  1088;  Hannah  v.  Green, 

143  Cal.  19,  76  Pac.  708;  McCarthy  v.  Wil- 
son, 146  Cal.  323,  82  Pac.  243;  Turner  v. 
Wilson,  171  Cal.  600,  154  Pac.  2;  Bass  v. 
Leavitt,  11  Cal.  App.  582,  105  Pac.  771; 
Gray  v.  O'Banion,  23  Cal.  App.  468,  138  Pac. 
977,  981. 

Colorado. — ^Riley  v.  Trainor,  67  Colo.  156, 
140  Pac.  469. 

Connecticut. — State  v.  Walsh,  62  Conn. 
260,  25  Atl.  1,  17  L.R.A.  364;  Beckley  v. 
Ailing,  91  Conn.  362,  99  Atl.  1034. 

Hawaii, — Brown  v.  lankea,  18  Hawaii  131; 
Comwell  V.  Kaine,  18  Hawaii  167;  Blake  v. 
Baker,  19  Hawaii  264. 

Illinois.— FsLTker  v.  Orr,  158  111.  609,  41 
N.  E.  1002,  3  L.RJ^.  227;  Apple  v.  Barcroft, 
158  111.  649,  41  N.  E.  1116;  Landy  v.  Lavery, 
194  111.  372^  82  N.  E.  774;  Rexroth  v.  Schein, 
206  111.  80,  69  N.  E.  240;  Winn  v.  Biackman, 
229  111.  198,  82  N.  E.  215,  120  Am.  St.  Rep. 
237;  Kerr  v.  Flewelling,  236  111,  326,  85  X. 
E.  624;  Hennessy  v.  Porch,  247  111.  388,  93 
N.  E.  290;    Slenker  v.   Engel,   250  111.  499, 

95  N.  E.  618;  Brents  v.  Smith,  250  111.  521, 

96  N.  E.  484;  Arnold  v.  Keil,  262  111.  340.  96 
N.  E.  869 ;  Grubb  v.  Turner,  259  111.  436,  102 
N.  E.  810;  Bell  v.  Clawson,  261  HI.  148,  103 
N.  E.  691;  Hodgson  v.  Knoblauch,  268  111. 
815,  109  N.  E.  338. 

Indiana. — Bechtel  v.  Albin,  134  Ind.  193.  33 
N.  E.  967;  Sego  v.  Stoddard,  136  Ind.  297, 
36  N.  E.  204,  22  L.R.A.  468;  Zers  v.  Pass- 
water,  142  Ind.  376,  41  N.  E.  798;  Tombaugh 
V.  Grogg,  156  Ind.  356,  69  N.  E.  1060;  SUte 
V.  Thornburg,  177  Ind.  178,  97  N.  E.  534; 
Lewis  V.  State,  lg4  Ind.  99,  109  N.  E.  777; 
Spaulding  v.   Romack,  113  N.  E.  229. 
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/oi«».— Wbittam  v.  Zahork,  91  la.  23,  59 
N.  W.  57,  61  Am.  St.  Rep  317;  Voorhees  v. 
Arnold,  108  la.  77,  78  N.  W.  795;  Fullarton 
V.  McCaffrey,  158  N.  W.  506. 

Kansas. — Parker  v.  Hughes,  64  Kan.  216, 
67  Pac.  637,  91  Am.  St.  Rep.  216,  66  L.R.A. 
275;  Wheeler  y.  Caldwell,  68  Kan.  776,  75 
Pac.  1031;  Ogg  v.  Glover,  72  Kan.  247,  83 
Pac.  1039;  Pettyjohn  v.  Scott,  72  Kan.  700, 
83  Pac.  1044;  Owen  y.  Milhoan,  72  Kan.  70], 
83  Pac.  1044;  Mathewson  y.  Campbell,  91 
Kan.  625,  138  Pac.  637. 

Kentucky. — ^Houston  y.  Steele,  98  Ky.  596, 
34  S.  W.  6;  Bates  y.  Crnmbaugh,  114  Ky. 
447,  71  S.  W.  75,  24  Ky.  L.  Rep.  1205. 

LouUiana. — ^I'urregano  y.  Whittington,  132 
La.  454,  61  So.  525. 

Maine. — Curran  y.  Clayton,  86  Me.  42,  29 
Atl.  930;  Durgin  y.  Curran,  106  Me.  609,  77 
Atl.  690;  Bartlett  y.  Mclntire,  108  Me.  161, 
79  Atl.  525;  Pease  y.  Ballon,  108  Me.  177,  79 
Atl.  532;  Libby  y.  English,  110  Me.  449,  86 
Atl.  975.     See  the  reported  case. 

Marylwnd. — Conlehan  y.  White,  96  Md. 
703,  53  Atl.  786. 

Massachusetts. — Brewster  y.  Sherman,  195 
Mass.  222,  11  Ann.  Cas.  417,  80  N.  E.  821. 

Michigan. — Atty.-Gen.  y.  Gla^er,  102  Mich. 
3116,  64  N.  W.  828,  rehearing  102  Mich.  405, 
61  N.  W.  648;  Christopherson  y.  Manistee, 
117  Mich.  125,  75  N.  W.  445;  People  y. 
Kamps,  129  Mich.  217,  88  N.  W.  475. 

Mlnnesotc^ — Bloedel  v.  Cromwell,  104 
Minn.  487,  116  N.  W.  947. 

Mississippi. — ^Kelly  y.  State,  79  Miss.  168, 
30  So.  49. 

Montana. — Carwile  y.  Jones,  38  Mont.  590, 
101  Pac.  153. 

Nebraska. — ^^lauck  y.  Brown,  59  Xeb.  382, 
81  K.  W.  313;  Bingham  y.  Broadwell,  73  Neb. 
605,  103  N.  W.  323. 

Nevada. — ^Dennis  y.  Caughlin,  22  Ney.  447, 
41  Pac.  768,  68  Am.  St.  Rep.  761,  29  L.R.A. 
731;  Sweeney  y.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169 ;  State  v.  Sadler.  25  Nev. 
131,  68  Pac.  284,  69  Pac.  546,  63  Pac.  128, 
83  Am.  St.  Rep.  573;  Strosnider  v.  Turner, 
30  Nev.  155,  93  Pac.  602,  133  Am.  St.  Rep. 
710;  State  v.  Baker,  35  Ney.  300,  129  Pac^ 
452. 

New  Jersey.^-ln  re  Monmouth  County 
Sheriff,  69  Atl.  305. 

New  York. — People  v.  Dutchess  County, 
135  N.  Y.  522,  32  N.  E.  242;  People  v.  Board 
of  Canvassers,  156  N.  Y.  36,  50  N.  E.  425 ; 
People  y.  Parkhurst,  24  Misc.  442,  53  N.  Y. 
S.  598;  People  y.  Bourke,  30  Misc.  461,  63 
N.  Y.  S.  906 ;  Matter  of  Hearst,  48  Misc.  453, 
96  N.  Y.  S.  119;  Matter  of  Houligan,  66  Misc. 
5,  106  N.  Y.  S.  205;  Matter  of  Baldwin,  80 
Misc.  263,  141  N.  Y.  S.  51;  Thacher  y.  Lent, 
71  App.  Div.  483,  75  N.  Y.  S.  732;  Matter 
of  Garvin,  168  App.  Div;  218,  153  N.  Y.  S. 
649;    People  y.   Porter,   176  App.  Div.   330, 


163   N.  Y.   S.   103;   People  v.  Johnson,  15a 
N.  Y.  S.  232. 

Oregon. — Van  Winkle  v.  Crabtree,  34  Ore. 
462,  55  Pac.  831,  66  Pac.  74. 

Ponnsylixinia. — In  re  Flynn's  Contested 
Election,  181  Pa.  St.  457,  37  Atl.  523;  Hemp- 
field  Tp.  Election,  14  Pa.  Co.  Ct.  677;  Cole- 
man v.  Gernet,  14  Pa.  Co.  Ct.  578;  Weid- 
knecht  y.  Hawk,  3  Pa.  Dist.  123 ;  East  Coun- 
try Election,  3  Pa.  Dist.  377;  Middendorfs 
Case,  4  Pa.  Dist.  78;  East  Donegal  Tp.  Con- 
tested Election,  21  Pa.  Dist.  1091. 

Rhode  Island. — In  re  Hammond,  24  R.  I. 
269,  52  Atl.  1079;  Clarke  v.  Joslin,  34  R.  I. 
376,  83  Atl.  843;  Rice  v.  Westerly,  35  R.  I.. 
117,  85  Atl.  553. 

8(mth  Dakota. — ^Vallier  y;  Brakke,  7  S.  D. 
343,  64  N.  W.  180;  McMahon  v.  Polk,  10 
S.  D.  296,  73  N.  W.  77,  47  L.R.A.  830;  Ward 
y.  Fletcher,  36  S.  D.  98,  153  N.  W.  962. 

Washington. — State  v.  Fawcett,  17  Wash. 
188,  49  Pac.  346;  State  y.  Peter,  21  Wash. 
243,  57  Pac.  814;  State  v.  Eddings,  86  Wash. 
233,  149  Pac.  945. 

But  though  the  great  weight  of  authority 
is  to  the  effect  that  a  voter  must  use  a  cross 
to  mark  his  ballot,  in  at  least  two  jurisdic- 
tions it  is  held  to  the  contrary.  In  North 
Dakota  the  statute  relating  to  elections  pro- 
vides that  a  "cross  or  other  mark"  is  suffi- 
cient. In  Howser  v.  Pepper,  8  N.  D.  484,  79 
N.  W.  1018,  it  was  held,  under  that  statute, 
that  a  ballot  marked  with  a  horizontal  line 
was  valid.  In  Vermont  the  statute  affecting 
elections  holds  that  ballots  even  though 
marked  by  double  or  irregular  markings  are 
valid  if  the  intent  of  the  voter  is  clear.  In. 
Morgan  v.  Reverannes,  86  Vt.  137,  83  Atl. 
660,  it  appeared  that  a  ballot  was  markeil  by 
a  figure  resembling  two  Arabic  numerals  side 
by  side.  It  was  held  that,  ^s  the  intent  of 
the  voter  was  clear,  the  ballot  must  l)e  count- 
ed. The  court  said:  "If  possible  to  determine 
the  intent  of  the  voter  as  to  his  choice  fqr 
an  office  to  be  filled,  his  ballot  must  be  count- 
ed, even  though  it  contains  double  or  irregu- 
lar markings,  unless  the  board  or  official  per- 
sons, whose  duty  it  is  by  law  to  decide  the 
matter,  are  satisfied  and  decide  that  the 
double  or  irregular  markings  thereon  .were 
made  for  the  unlawful  purpose  specified, — 
certainly  a  question  requiring  by  statute  the 
exercise  of  judicial  functions  in  its  deter- 
mination. One  of  the  ballots  in  question  was 
marked  with  a  cross  (X)  in  conformity  to 
the  provisions  of  section  177  of  the  statutes, 
and  consequently  was  properly  counted.  The 
other,  instead  of  being  marked  in  the  appro- 
priate margin  or  place  by  a  cross  (X),  it 
was  there  marked  by  what  purport  to  be  two 
Arabic  numerals  standing  side  by  side,  as  if 
used  together  to  express  a  number.  Undoubt- 
efily  this  ballot  contains  what  the  statute 
designates  as  'double  or  irregular  markings.^ 
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Yet  it  is  sufficient  for  the  determination  of 
the  case  to  sav  that  it  cannot  be  said  to  be 
impossible  to  determine  the  intent  of  the 
voter  as  to  his  choice  for  the  office  to  be 
filled,  and  the  record  does  not  show  that  the 
inspectors  of  election  were  satisfied  and  de- 
cided that  such  markings  w^ere  made  for  the 
purpose  of  enabling  the  ballot  to  be  identi- 
fied and  the  vote  traced  so  as  to  defeat  the 
secrecy  and  purity  of  the  ballot  law,  without 
wliich,  as  before  seen,  the  ballot  could  not 
be  rejected." 

Kind  of  Cross  Mabk. 

Mark  Held  Sufficient. 

Though  the  statutes  dealing  with  elec- 
tion matters  usually  define  a  cross  as  two 
straight  lines  crossing  one  another,  the  great 
majority  of  jurisdicti(ms  permit  any  kind 
of  cross  to  be  used,  no  matter  how  irregular 
it  mav  be. 

Connecticut. — Beckley  v.  Ailing,  91  Conn. 
362,  99  Atl.  1034. 

Haioaii. — Brown  v.  lankea,  18  Hawaii  131; 
Blake  v.  Baker.  10  Hawaii  264. 

///i«oi«.— Parker  v.  Orr,  158  111.  600,  41  N. 
E.  1002,  30  L.R.A.  227;  Apple  v.  Barcroft, 
158  111.  049,  41  N.  E.  1116;  Tandy  v.  Lavery, 
194  III.  372,  62  X.  E.  774;  Rexroth  v.  Schein, 
206  111.  80,  09  X.  E.  240;  Winn  v.  Blackraan, 
229  111.  198,  82  K.  E.  215,  120  Am.  St.  Rep. 
237;  Kerr  v.  Flewelling,  235  111.  326,  85 
N,  E.  624;  Hennessy  v.  Porch.  247  IIU  388, 
93  N.  E.  290;  Slenker  v.  Engel,  250  111.  499, 

95  X.  E.  618;  Brents  v.  Smith,  250  111.  521,  95 
N.    E.    484:    Arnold    v.    Keil,   252    111.    340, 

96  X.  E.  869;  Grubb  v.  Turner,  259  111. 
4.36,  102  X.  E.  810;  Bell  v.  Clawson,  261 
111.  148,  103  X,  E.  691;  Hodgson  v.  Knob- 
lauch, 268  111.  315,  109  X.  E.  338. 

Indiana. — Zeis  v.  Passwater,  142  Ind.  375, 
41  X.  E.  796;  State  v.  Thornhurg,  177  Ind. 
178,  97  X.  E.  534;  Lewis  v.  State,  184  Ind. 
99,  109  X.  E.  777;  Spaulding  v.  Romack,  113 
X.  E.  229. 

loxca. — ^\"oorhee8  v.  Arnold,  108  la.  77,  78 
X.  W.  795. 

Kmwas. — ^WTieeler  v.  Caldwell,  68  Kan. 
776,  75  Pac.  1031;  Ogg  v.  Glover,  72  Kan. 
247,  83  Pac.  1039;  Pettyjohn  v.  Scott,  72 
Kan.  700,  83  Pac.  1044;  Owen  v.  Milhoan,  72 
Kan.  701,  83  Pac.  1044:  Mathewson  v.  Gamp- 
bell,  91  Kan.  626,  138  Pac.  637. 

Kentucky. — Houston  v.  Steele,  98  Ky.  596, 
34  S.  W.  6i  Bates  v.  Crumbaugh.  114  Ky.  447, 
71  S.  W.  75,  24  Ky.  L.  Rep.  1205. 

J/aine.— Bartlett  v.  Mclntire,  108  Me.  161, 
79  Atl.  525.    See  reported  case. 

Maryland. — Coulehan  v.  White,  95  Md. 
703,  53  Atl.  786. 

Michigan. — People  V.  Kamps,  129  Mich, 
217,  88  X.  \V.  475. 


Montana. — Carwile  y.  Jones,  38  Mont.  590, 
101  Pac.  163. 

Xebraaka. — Bingham  v.  Broadwell,  73  Neb. 
605,  103  X.  W.  323. 

AVroda.— State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  673;  State  v.  Baker,  35  Nev.  300, 
129  Pac.  462. 

New  York,— In  re  Fallon,  197  N.  Y.  336, 
90  X.  £.  942;  People' v.  Parkhurst,  24  Misc. 
442,  63  N.  Y.  S.  698;  People  v.  Bourke,  30 
Misc.  461,  63  X.  Y.  S.  906;  Matter  v.  Hearst, 
48  Misc.  453,  96  N.  Y.  S.  119;  People  v.  Mor- 
gan, 20  App.  Div.  48,  46  X.  Y.  S.  898 ;  Matter 
'of  Fallon,  135  App.  Div.  195,  119  N.  Y.  S. 
,1061;  In  re  Garvin,  168  App.  Div.  218,  163 
'N.  Y.  S.  549;  People  v.  Porter,  176  App.  Div. 
330,  163  N.  Y.  S.  103. 

Rhode  l8l<md, — ^lo  re  Hammond,  24  R.  I. 
269,  62  Atl.  1079;  Clarke  v.  Joalin,  34  R.  I. 
376,  83  Alt.  843;  Rice  v-  Westerly,  35  R.  I. 
117,  85  Atl.  653. 

South  Dakota. — ^McMahon   v.   Polk,   10    S. 

D.  296,  73  N.  W.  77,  47  L.R.A.  830. 
Washington. — State  v.  Peter,  21  Waah,  243, 

67  Pac.  814. 
Thus  in  Parker  v.  Orr,  158  lU.  609,  41  X. 

E.  1002,  30  LJR.A.  227,  it  was  held  that 
though  the  law  required  that  a  cross  should 
be  used  to  signify  the  intention  of  the  vater, 
if  an  honest  attempt  was  made  to  form  a 
cross,  though  it  was  imperfectly  formed,  the 
ballot  was  properly  counted. 

In  Winn  v.  Blackmail,  229  111.  198,  82 
N.  E.  215,  120  Am.  St«  Rep.  237,  it  was  held 
that  where  a  cross  was  marked  within  the 
Republican  circle,  and  the  only  irregularity 
was  a  little  circle  drawn  around  the  mark  bv 
an  extra  flourish  of  the  penoil,  the  ballot  was 
a  valid  one. 

In  Grubb  v.  Turner,  269  111.  436,  102  N.  E. 
810,  it  was  held  that  where  the  lines  of  a 
cross  were  blurred  and  confused,  yet  formed 
a  distinct  cross,  the  ballot  should  be  counted. 

In  Spaulding  v.  Romack  (Ind.)  113  N.  E. 
229,  it  was  held  that  where  a  voter  marked 
his  ballot  with  a  more  or  leos  imperfect 
cross,  it  was  valid.  The  court  said:  "The 
remaining  nine  ballots  bore  marks  dissimilar 
in  character.  Exhibits  17,  31,  48,  49,  and  54 
are  ballots  which  contain  in  squares  or  cir- 
cles a  more  or  less  imperfect  cross,  which 
purport  to  have  been  used  by  the  voter  in 
the  expression  of  his  choice  but  which  do  not 
conform  strictly  to  the  cross  which  the  stat- 
ute provides  shall  be  made  by  the  voter  for 
that  purpose.  These  ballots  are  objected  to 
upon  the  ground  that,  inasmuch  as  the  de- 
signs used  by  the  voters  in  the  e.xpression  of 
their  choice  do  not  conform  to  that  design 
nated  by  the  statute,  they  are  marks  in  vio- 
lation of  the  statute  and  hence  distinguishing 
marks  under  the  express  provisions  of  the 
law.    There  can  be  no  doubt  that  the  legis* 
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lature,  in  providing  that  the  voter  should  in- 
dicate hiB  choice  of  candidates  by  a  cross 
thus  (X)»  intended  that  the  mark  should  be 
made  with  the  blue  pencil^  and  that  it  should 
be  in  the  form  of  a  cross.  Adopting  a  strict 
construction  of  the  illustration  given  as  to 
llie  form  of  the  cross,  however,  would  be  un- 
duly technical  and  would  tend  to  defeat  the 
purpose  of  the  act,  which  was  not  alone  to 
.«iecure  the  purity  of  elections,  but  was  also 
to  provide  for  the  safe  and  efficient  and  prac^ 
tical  system  of  ascertaining  the  will  of  the 
people.  A  strict  and  literal  construction  of 
this  section  of  the  act  would  necessarily 
result  in  the  nullification  of  practically  all 
the  votes  cast,  for  the  reason  that  it  would 
be  almost  impossible  for  a  voter  to  make 
lines  absolutely  straight,  make  them  of  ex- 
actly the  same  lengthy  and  make  them  cross 
at  angles  precisely  measuring  to  these  formed 
by  the  cross  which  is  set  out  in  the  statute/' 
*  In  Voorheea  v.  Arnold,  108  la.  77,  78  N.  W. 
795,  it  appeared  that  several  ballots  were 
marked  with  figures  containing  more  lines 
than  were  necessary  to  form  a  cross.  It  was 
held  that  in  order  to  render  the  marks  dis- 
tinguishing, the  ballots  must  show  a  deliberate 
attempt  to  make  distinguishing  marks  and  it 
must  be  possible  to  identify  the  ballots  by 
means  of  them,  and  that  if  it  appeared  that 
they  were  drawn  in  an  attempt  to  make 
a  correct  mark,  the  figures  themselves  could 
not  have  been  used  to  distinguish  the  ballot, 
because  they  were  too  complicated  to  de- 
scribe, and  the  ballots  were  valid. 

In  Bingham  v.  Broadwill,  73  Neb.  605,  103 
N.  W.  323,  it  appeared  that  certain  ballots 
were  marked  with  figures  showing  an  honest 
intent  to  make  a  cross,  but  having  more  than 
two  lines.  It  was  held  that  those  characters 
sufficiently  complied  with  the  requirement 
that  a  cross  should  be  used,  and  the  ballots 
thus  marked  were  valid. 

It  has  been  said  that  many  variations  from 
the  simple  cross  arise  from  the  trembling 
hands  of  an  old  man  or  a  nervous  one,  or 
because  the  elector  is  unaccustomed  to  use 
a  pencil;  and  in  such  cases  the  courts  are 
very  liberal  in  construing  the  requirements 
of  the  statute.  Thus,  in  Beckley  v.  Ailing,  91 
Conn.  362,  90  Atl.  1034,  it  appeared  that  a 
ballot  was  marked  in  the  circle  at  the  head 
of  a  party  ticket  with  a  cross  which  had 
evidently  been  made  by  a  trembling  hand, 
and  the  lines  were  irregular.  It  was  held 
that  this  was  a  good  cross  mark  as  required 
hj  the  law,  and  that  the  ballot  was  therefore 
valid. 

•In  Winn  v.  Blackman,  229  III.  198,  82  N. 
E.  215,  120  Am.  St.  Rep.  237,  it  was  held 
that  when  the  party  circle  of  a  ballot  was 
marked  by  a  capital  U  with  a  line  drawn 
through  it,  it  i^as  not  a  distinguishing:  mark, 
but  rather  an  attempt  to  draw  a  cross  made 


by  a  nervous  person  ana  the  ballot  should 
be  counted. 

In  Slenker  v.  Engel,  250  111.  499,  95  N.  E. 
618,  it  was  held  that  where  a  ballot  showed 
a  number  of  lines  within  the  Democratic  cir- 
cle caused  by  nervousness  and  inability  to 
make  a  straight  line,  it  was  valid  if  there 
was  a  point  in  the  circle  where  two  pencil 
marks  intersected  and  crossed. 

In  Zeis  v.  Passwater,  142  Ind.  375,  41  N.  E. 
796,  it  appeared  that  a  ballot  was  stamped  in 
the  proper  squares,  but  the  lines  of  the 
crosses  were  blurred  as  if  made  with  a  trem- 
ulous hand.  It  was  held  that  as  the  voter 
had  endeavored  in  good  faith  to  make  a  mark 
in  accordance  with  the  law,  his  ballot  should 
not  be  rejected  as  having  a  distinguishing 
mark. 

In  State  v.  Thornburg,  177  Ind.  178,  97  N. 
E.  534,  it  was  held  that  where  a  voter  made 
a  cross  inartistically  by  not  drawing  the  arms 
equally  long,  or  by  not  giving  the  pencil  equal 
pressure  in  making  the  strokes,  the  ballot 
was  valid  as  long  as  any  kind  of  a  cross 
could  be  clearly  seen. 

In  Bartlett  v.  Mclntire,  108  Me.  161,  79 
Atl.  525,  it  appeared  that  several  ballots 
were  marked  by  a  cross  irregular  in  shape 
caused  bv  clumsiness  or  old  age.  It  was  held 
that  the  ballots  were  valid. 

In  Matter  of  Fallon,  135  App.  Div.  195, 
119  N.  Y.  S.  1061,  it  appeared  that  a  number 
of  ballots  were  marked  with  crosses  drawn 
with  wavering  or  irregular  lines  as  if  made 
by  a  hand  unfamiliar  wMth  the  use  of  a  pen- 
cil or  cold  and  trembling  or  by  an  infirm 
person  or  one  whose  eyesight  was  poor; 
others  showed  lines  over  which  a  moistened 
pencil  had  been  run  so  as  to  make  them 
thick.  It  was  held  that  the  marks  were  legal 
crosses  and  the  ballot  was  good.  The  court 
said:  **The  majority  of  the  court  are  of  opin- 
ion that  where  the  voter  has  confined  his 
efforts  to  make  a  cross,  the  statute  should 
be  liberally  construed  to  sustain  his  ballot; 
even  though  he  did  not  make  straight  lines 
and  even  though  it  appears  that  he  ran  the 
pencil  back  and  forth,  leaving  the  ends  of 
the  cross  marks  showing  separate  points, 
whether  made  by  an  irregular  surface  on  the 
lead  in  the  pencil,  or  by  lifting  the  pencil 
from  the  paper  after  running  it  out  to  some 
extent  to  one  side  of  the  main  line  of  the 
cross  in  an  effort  to  make  that  line  complete 
or  distinct,  even  though  he  may  have  thus 
made  the  lines  of  the  cross  wider  than  ordi- 
nary pencil  lines  and  somewhat  irregular." 
In  Rice  v.  Westerly,  35  R.  I.  117,  85  Atl. 
553,  it  appeared  that  several  ballots  were 
marked  with  other  lines  in  addition  to  the 
two  lines  crossing  one  another  at  an  an<;Ie 
required  by  statute.  The  character  of  the 
extra  lines  showed  that  they  might  have  been 
made  in  an  attempt  of  the  voters  to  retrace 
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and  make  plainer  one  of  the  lines  of  the 
cross,  or  might  have  been  made  accidentally 
by  a  person  of  defective  eyesight  or  by  one 
unaccustomed  to  the  use  of  a  pencil.  It 
was  held  that  the  lines,  though  not  forming 
perfect  crosses,  showed  an  honest  intent  on 
the  part  Of  the  voters  to  make  crosses  as 
required  by  the  law,  and  were  not  of  such  a 
character  as  to  serve  as  a  distinguishing 
mark. 

The  statutes  regulating  elections  generally 
declare  that  a  cross  mark  shall  consist  of  two 
straight  lines  crossing  one  another,  but  the 
courts  generally  hold  that  whenever  lines 
cross  one  another  at  a  common  center,  even 
though  more  than  two  are  used,  a  sufficient 
cross  is  formed  to  comply  with  the  law. 
Thus,  in  Brown  v.  lankea,  18  Hawaii  131, 
it  appeared  that  several  ballots  were  marked 
with  imperfect  crosses,  the  lines  being  irregu- 
lar and  crossing  at  a  horizontal  angle  in- 
stead of  the  oblique  angle  required  by  the 
statute.  It  was  held  that  the  crosses  were 
sufficient  since  the  lines  intersected.  See 
also  Blake  v.  Baker,  19  Hawaii  264. 

In  Tandy  v.  Lavery,  194  III.  372,  62  N.  E. 
774,  it  appeared  that  a  ballot  was  marked 
with  a  cross  in  the  proper  space,  but  the  voter 
had  added  a  third  line  which  passed  through 
the  cross.  It  was  held  that  this  did  not  sliow 
any  attempt  to  make  a  distinguishing  mark, 
and  that  the  ballot  was  valid.  The  court 
said:  "The  only  reason  for  rejecting  the 
ballot  seems  to  have  been  the  additional  line 
drawn  through  the  cross  after  it  was  made. 
In  other  words,  the  elector  drew  three  lines 
instead  of  only  two.  We  are  of  the  opinion 
that  this  was  not  a  sufficient  reason  for  re- 
jecting the  ballot.  The  marks  on  the  ballot 
do  not  disclose  any  intention  or  attempt  on 
the  part  of  the  voter  to  distinguish  his  ballot 
by  placing  marks  of  identification  upon  it,  but 
only  to  indicate  his  vote  for  appellee.  It 
may  well  have  been  that  one  of  the  lines 
appeared  to  the  voter  at  the  time  to  be  in- 
distinct, and  that  he  drew  the  additional  one 
for  greater  certainty.  At  any  rate,  the  voter 
should  not  be  deprived  of  his  vote  by  a  mere 
irregularity  of  this  character,  where  an  hon- 
est intention  to  comply  with  the  law  ap- 
pears." 

In  Winn  v.  Blaekman,  229  111.  198,  82 
N.  E.  215,  120  Am.  St.  Rep.  237,  it  appeared 
that  a  ballot  was  marked  in  the  Republican 
circle  by  three  straight  lines  crossing  in  the 
center  and  forming  a  star  shaped  figure.  It 
was  held  that  this  did  not  constitute  a  dis- 
tinguishing  mark. 

In  Slenker  v.  Engle,  250  111.  499,  95  N.  E. 
618,  it  was  held  that  where  two  lines  crossed 
one  another  near  the  center  of  the  square, 
the  ballot  was  valid,  although  one  line  was 
much  shorter  than  the  other. 

In  Grubb  v.  Turner,  259  III.  436,  102  N.  E. 
810,  it  appeared  that  an  elector  had  marked  a 


cross  in  the  Republican  circle,  and  had  also 
made  a  cross  in  each  square  opposite  the  name 
of  a  candidate  by  drawing  one  continuous  line 
through  all  of  the  voting  squares  in  the  tick- 
et and  crossing  it  with  a  horizontal  line  In 
each  square.  It  was  held  that  the  proper 
crosses  were  formed  and  that  the  ballot  was 
valid. 

In  Hodgson  v.  Knoblauch,  268  111.  315,  10^ 
N.  E.  338,  it  appeared  that  a  ballot  was 
marked  by  two  lines  which  were  practically 
at  right  angles  so  that  the  lines  intersected 
without  crossing.  It  was  held  that  this 
constituted  a  sufficient  cross  to  render  the 
ballot  a  valid  one. 

In  Mathewson  v.  Campbell,  91  Kan.  625, 
138  Pac.  637,  it  appeared  that  a  voter  wa«t 
given  a  ballot  which  had  erroneously  printed 
within  the  square  a  horizontal  line,  and  he 
completed  the  cross  by  drawing  a  perpendic- 
ular line  through  it^  It  was  held  that  this 
was  sufficient  to  constitute  a  legal  ballot, 
because  a  proper  eross  had  been  made,  and 
the  voter  knew  that  if  he  attempted  to  make 
a  third  line  in  the  square  it  might  be  consid- 
ered a  distinguishing  mark. 

In  Houston  v.  Steele,  98  Ky.  596,  34  S.  W. 
6,  it  was  held  that  where  a  ballot  was  marked 
by  a  cross,  consisting  of  one  horizontal  line 
across  which  were  made  two  downward 
strokes,  it  was  valid. 

In  Goulehan  v.  White,  95  Md.  703,  53  Atl. 
786,  it  was  held  that  where  a  ballot  was 
marked  by  a  cross,  it  should  be  counted  even 
though  the  cross  was  made  by  lines  at  ri^^ht 
angles  to  the  corner  of  the  square  or  entirely 
of  curved  or  crooked  lines,  the  only  thin^ 
necessary  being  that  the  lines  should  intcr- 
aect. 

In  Car  wile  v.  Jones,  38  Mont.  590,  101 
Pac.  153,  it  appeared  that  a  voting  square 
in  a  ballot  was  marked  with  a  peculiar  figure 
but  showed  lines  crossed  in  an  attempt  to 
make  a  cross  mark.  It  was  held  that  the 
ballot  was  a  valid  one,  the  court  saying: 
"An  examination  of  the  entire  ballot  dis- 
closes that  in  most  instances  the  elector  made 
fairly  good  cross  marks,  but  in  nearly  every 
instance  there  is  manifest  the  difficulty  under 
which  the  voter  labored.  His  pencil  marks 
are  retraced,  additional  lines  are  made,  the 
figures  are  rude,  and  the  entire  ballot  shows 
that  he  was  embarrassed  by  age,  infirmity, 
insufficient  light  in  the  booth,  or  unfamiliar- 
ity  with  the  use  of  a  pencil.  We  do  not  think 
the  legislature  ever  meant  to  require  that  a 
perfect  letter  'X,'  inclosed  in  quotation  marks, 
should  be  the  only  means  by  which  an  elector 
can  express  his  choice.  Any  mark  which  can 
be  said  to  be  a  cross  mark  will  answer.  In 
the  absence  of  anything  to  indicate  a  purpose 
on  the  part  of  the  elector  to  identify  his  bal- 
lot by  the  use  of  a  third  line  within  the 
square,  this  defect  ought  not  to  vitiate  the 
ballot." 
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In  re  Fallon,  197  N.  Y.  336,  90  N.  E.  942, 
it  was  held  that  a  New  York  statute  requir- 
ing that  a  cross  should  be  made  by  drawing 
one  straight  line  through  another  straight 
line  at  any  angle  should  be  so  construed  as 
not  to  hold  a  ballot  to  be  void,  because  it 
was  marked  with  a  cross,  the  lines  of  which 
were  curved  or  irregular  as  if  made  by  an 
infirm  elector  or  by  one  unaccustomed  to  the 
use  of  a  pencil.  The  court  said:  "It  is 
practically  impossible  for  a  person  to  make  a 
line  that  is  technically  straight  without  the 
use  of  mechanical  appliances.  The  construc- 
tion of  the  statute  so  far  as  it  requires  'one 
straight  line  crossing  another  straight  line' 
should  be  liberal.  .  .  .  Such  construction 
should  be  adopted  that  a  tremulous  line 
drawn  by  an  infirm  elector  or  an  irregular  or 
curved  line  drawn  by  an  elector  with  poor 
•eyesight  or  with  muscles  untrained  to  the  use 
of  a  pencil,  or  any  single  line  but  once  cross- 
ing another  single  line  In  such  a  way  as  to 
substantially  comply  with  the  statute  (even 
if  it  is  somewhat  hooked  at  the  end  or  the 
line  has  been  retraced  and  the  pencil  has  not 
been  kept  exactly  on  the  line  at  parts  re- 
moved from  the  point  where  the  lines  cross) 
should  not  be  held  void.*' 

In  People  v.  Parkhurst,  24  Misc.  442,  53 
X.  Y.  S.  598,  it  appeared  that  a  ballot  was 
marked  with  lines  that  barely  crossed.  An- 
other ballot  contained  a  cross  mark  which 
was  intersected  by  a  third  line.  It  was  held 
that  the  ballots  so  marked  were  valid. 

In  People  v.  Bourke,  30  Misc.  461,  63  N. 
Y.  S.  906,  it  appeared  that  several  ballots 
■were  marked  by  a  number  of  lines  intersect- 
ing one  another  at  various  angles.  It  was 
lield  that  the  lines  constituted  a  sufficient 
•cross  mark. 

In  Matter  of  Gtarvin,  168  App.  Div.  218, 
153  N.  Y.  S.  549,  it  appeared  that  a  number 
of  ballots  were  marked  with  crosses  of  irregu- 
lar shapes,  all  of  which  were  of  the  same 
general  character.  It  was  held  that  under 
the  statute  it  was  necessary  only  for  a  cross 
to  consist  of  one  straight  line  intersecting 
another  straight  line  at  any  angle,  and  that 
a  ballot  could  not  be  declared  void  because 
of  an  irregular  cross. 

In  a  number  of  cases,  ballots  marked  by 
figures  resembling  capital  letters  have  been 
lield  to  be  legal  cross  marks  where  the  lines 
'Crossed  one  another.  Thus  in  Brown  v.  lan- 
kea,  18  Hawaii  131,  a  number  of  baflots 
virere  marked  by  characters  having  the  general 
form  of  a  V  or  a  T  or  a  Y.  It  was  held 
ihat  these  were  sufficient  cross  marks  to 
render  the  ballots  valid.  See  also  Blake  v. 
Baker,  19  Hawaii  264.  In  Henneasy  v.  Porch, 
-247  III.  388,  93  N.  E.  290,  a  ballot  was 
marked  with  double  lines  crossed  by  a  third 
line  forming  the  letter  A.  It  was  held  that 
this  was  a  sufficient  cross  mark.    To  the  same 


effect  see  People  v.  Parkhurst,  24  Misc.  442, 
63  N.  Y.  S.  598.  In  Slenker  t.  £ngel,  250 
111.  499,  95  N.  £.  618,  it  appeared  that  a 
ballot  was  marked  with  a  figure  resembling 
the  letter  T.  It  was  held  that  as  two 
lines  intersected  each  other,  a  sufficient  cross 
mark  was  formed  to  comply  with  the  law. 
To  the  same  effect  see  Arnold  t.  Keil,  252 
111.  340,  96  N.  E.  869.  In  Bell  v.  Clawson, 
261  111.  148,  103  N.  E.  591,  it  appeared  that 
a  ballot  was  marked  with  a  long  downward 
stroke  of  the  pencil  and  then  with  an  upward 
stroke  parallel  with  the  down  stroke  making 
a  figure  similar  to  a  long  narrow  V.  The 
lines  joined  together  at  the  bottom  and  were 
crossed  at  the  top.  It  was  held  that  the 
ballot  was  marked  with  a  character  which 
showed  an  honest  attempt  on  the  part  of  the 
voter  to  make  a  cross  and  therefore  it  was 
properly  counted.  In  Wheeler  v.  Caldwell, 
68  Kan.  776,  75  Pac.  1031,  it  appeared  that 
a  ballot  was  marked  by  a  figure  resembling 
an  inverted  "Y.''  It  was  held  that  this  con- 
stituted a  cross  because  the  shorter  line  actu- 
ally crossed  the  longer  line.  See  also  State  v. 
Sadler,  25  Nev.  1313,  58  Pac.  284,  59  Pac. 
546,  63  Pac.  128,  83  Am.  St.  Rep.  573,  and 
Rice  V.  Westerly,  35  R.  I.  117,  85  Atl.  653, 
for  a  discussion  of  the  so-called  capital  letter 
cross  marks. 

A  ballot  marked  with  a  cross  made  with 
double  lines  is  usually  considered  as  indicat- 
ing an  attempt  to  make  the  mark  plainer, 
and  the  courts  are  inclined  to  accept  such 
a  mark  as  legal.  Thus,  in  Kerr  v.  Flewelling, 
235  111.  326,  85  N.  £.  624,  several  ballots  were 
marked  with  cross  marks,  the  arms  of  which 
were  drawn  with  double  lines.  It  was  held 
that  the  ballots  were  valid,  in  the  absence  of 
proof  that  they  were  intended  as  distinguish- 
ing marks.  In  Ogg  v.  Glover,  72  Kan.  247, 
83  Pac.  1039,  it  appeared  that  a  number  of 
ballots  were  marked  by  crosses,  the  pencil 
lines  of  which  were  made  double  in  an  evi- 
dent attempt  to  make  them  plainer.  It  was 
held  that  these  ballots  were  properly  marked. 
See  also  Pettyjohn  v.  Scott,  72  Kan.  700, 
83  Pac.  1044;  Owen  v.  Milhoan,  72  Kan.  701, 
83  Pac.  1044. 

In  the  reported  case  it  is  held  that  where 
a  cross  has  been  drawn,  each  leg  of  which 
consists  of  two  parallel  lines  with  the  ends 
closed,  a  ballot  so  marked  is  valid  under  a 
statutory  provision  that  no  ballot  shall  be 
rejected  because  of  irregularities  in  the  form 
of  the  cross  edt  the  head  of  a  party  column, 
unless  such  irregularity  is  deemed  to  have 
been  intentional  and  made  with  a  fraudulent 
purpose.  See  also  People  v.  Porter,  176  App. 
Div.  330,  163  N.  Y.  S.  103. 

A  ballot  marked  with  a  cross  the  ends  of 
which  curl  up  in  the  form  of  a  hook,  are 
generally  held  to  be  valid.  Thus,  in  Lewis 
V.  State,  184  Ind.  99,  109  N.  E.  777,  it  ap- 
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pea  red  that  a  ballot  was  marked  with  a 
cross,  the  end  of  one  line  curling  up  in  the 
form  of  a  hook  about  a  quarter  of  an  inch  in 
size.  It  was  held  that  the  little  hook  did 
not  constitute  a  distinguishing  mark,  and 
the  ballot  was  valid.  In  Ogg  v.  Glover,  72 
Kan.  247,  83  Pac.  1039,  a  number  of  ballots 
were  marked  with  crosses  showing  hooks  or 
curls  on  the  ends  which  seemed  to  have  been 
caused  by  the  act  of  the  voters  in  removing 
their  pencils.  It  was  held  that  irregularities 
of  this  nature  were  incapable  of  accurate  de- 
scription and  were  not  adapted  to  use  as  a 
means  of  subsequent  identification,  and  there- 
fore the  ballots  were  valid.  See  also  Petty- 
john V.  Scott,  72  Kan.  700,  83  Pac.  1044; 
Owen  V.  Milhoan,  12  Kan.  701,  83  Pac.  1044; 
Coulehan  v.  White,  95  Md.  703,  63  Atl.  786; 
Clarke  v.  Joslin,  34  R.  I.  376,  83  Atl.  843. 

Mark  Held  Insufficient 

In  Woodward,  Petitioner,  10  C.  P.  (Eng.) 
133,  it  appeared  that  a  ballot  was  not  marked 
with  a  cross,  but  with  some  other  figure  In 
which  the  lines  did  not  intersect.  It  was 
held  that  the  ballot  was  void. 

In  Jenkins  v.  Brecken,  7  Can.  Sup.  Ct. 
247,  it  appeared  that  a  number  of  ballots 
were  marked  by  a  Greek  X  in  which  the  lines 
did  not  actually  intersect.  It  was  held  that 
this  did  not  constitute  a  cross  sufficient  to 
render  the  ballots  valid. 

In  Re  North  Grey  Provincial  Election,  4 
Ont.  L.  Rep.  286,  it  was  held  that  where  a 
ballot  was  marked  with  a  perpendicular, 
horizontal  or  slanting  line,  in  fact  any  line 
which  did  not  show  clearly  an  intent  to  make 
a  cross,  it  was  void. 

In  People  v.  Campbell,  138  Cal.  11,  70  Pac. 
918,  it  appeared  that  several  ballots  were 
marked  with  straight  lines  instead -of  crosses. 
It  was  held  that  they  were  distinguishing 
marks  and  that  the  ballots  were  invalid. 

In  Parker  v.  Orr,  158  111.  609,  41  N.  E. 
1002,  30  L.R.A.  227,  it  appeared  that  in  a 
number  of  ballots  irregular  figures  were 
used  not  resembling  a  cross  or  showing  the 
intention  of  the  voters  to  make  a  cross.  It 
was  held  that  the  ballots  should  have  been 
rejected  as  having  distinguishing  marks. 

In  Apple  V.  Barcroft,  158  III.  649,  41  N.  E. 
1116,  it  appeared  that  a  ballot  was  marked 
in  an  appropriate  place  by  two  perpendicular 
marks  drawn  with  a  pencil,  but  no  cross  or 
anything  like  one  appeared.  It  was  held  that 
the  marks  did  not  comply  with  the  require- 
ment that  a  cross  should  be  used,  and  there- 
fore the  ballot  was  invalid.  The  court  said: 
**There  are  two  lines,  commencing  in  the  cir- 
cle preceding  said  appellation  or  title,  drawn 
with  a  lead  pencil,  nearly  perpendictilarly 
through  said  circle  and  through  each  of  the 
squares  opposite  the  names  of  the  candidates. 


These  lines  were  at  some  points  coincident 
and  at  others  separated.  There  was  no  cross, 
nor  anything  approaching  one,  in  the  circle 
or  in  the  square  opposite  appellee's  name,  as 
the  statute  required,  to  indicate  an  intention 
of  the  voter  to  vote  for  him  or  anyone  else. 
The  statute  must  be  substantially  complied 
with.  To  permit  the  voter  to  substitute  some 
other  method  of  his  own  of  marking  his  bal- 
lot to  express  his  choice,  for  the  one  provided, 
would  practically  nullify  the  statute.  It 
would  not  only  lead  to  uncertainty  in  ascer- 
taining the  voter's  intention,  but  would  de- 
stroy the  secrecy  of  the  ballot  by  means  of 
distinguishing  marks,  by  which  the  ballot 
of  each  voter  could  be  identified.  There  was 
in  this  instance  no  such  compliance  with  the 
statute  by  the  voter  as  contemplated  by  its 
provisions,  and  the  county  court  erred  in 
counting  this  ballot  for  appellee." 

In  W^inn  v.  Biackman,  229  111.  198,  82  N.  E. 
215,  120  Am.  St.  Rep.  237,  it  appeared  that 
one  ballot  was  marked  in  the  proper  place 
with  a  pencil  mark  shaped  like  a  V.  It  was 
held  that  as  there  was  no  point  of  intersec- 
tion within  the  voting  square  which  could 
be  called  a  cross,  the  ballot  must  be  rejected 
as  containing  a  distinguishing  mark.  See 
also  Brents  v.  Smith,  250  III.  521,  95  N.  E. 
484;  Grubb  v.  Turner,  259  III.  436,  102  N.  £. 
810;  Bell  v.  Clawson,  261  lU.  148,  103  N.  E. 
691 ;  Hodgson  v.  Knoblauch,  268  111.  315,  lOD 
N.  E.  338. 

In  Lewis  v.  State,  184  Ind.  99,  109  N.  E. 
777,  it  appeared  that  a  ballot  was  marked  in 
the  Progressive  circle  by  a  character  resem- 
bling the  figure  "4."  It  was  held  that  the 
mark  did  not  cover  the  requirement  of  a 
cross,  but  was  a  distinguishing  mark  where- 
by the  ballot  was  rendered  void. 

In  Whittam  v.  Zahorik,  91  la.  23,  69  N.  W. 
57,  51  Am.  St.  Rep.  317,  it  was  held  that 
the  only  mark  recognized  as  competent  to 
express  a  voter's  intent  was  a  cross ;  and  if  a 
cipher  or  a  check  mark  or  one  straight  line 
was  used,  a  ballot  thus  marked  was  void.  In 
Voorhees  v.  Arnold,  108  la,  77,  78  N.  W.  795, 
it  appeared  that  a  voter  attempted  to  indi- 
cate his  choice  by  marking  several  squares  of 
a  ballot.  In  one  of  them,  the  lines  just  met; 
that  is,  one  line  reached  the  other  so  that 
there  was  no  actual  intersection.  It  was  held 
that,  as  there  was  no  cross,  it  was  an  un> 
authorized  mark,  and  did  not  indicate  a  l^al 
choice  for  the  candidate  so  marked.  In  Full- 
arton  v.  McCaflTrey  <Ia.)  158  N.  W.  506,  it 
appeared  that  a  ballot  wae  marked  by  a 
straight  line  drawn  in  the  square  in  front 
of  a  candidate's  name,  and  then  erased.  A 
light  pencil  mark  extended  down  around  it 
to  the  lower  comer  in  the  form  of  a  C.  It 
was  held  that  this  mark  must  have  been  made 
deliberately  and  was  well  adapted  for  identi- 
fication.   Therefore  it  waa  an  invalid  ballot. 
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In  Parker  v.  Hughes,  64  Kan.  216,  67  Pac. 
637,  91  Am.  St.  Rep.  216,  56  L.R.A.  276,  it 
appeared  that  a  number  of  ballots  were 
marked  with  one  line;  some  of  which  were 
perpendicular,  others  horizontal  and  still 
others  diagonal.  It  was  held  that  as  they 
were  not  marked  with  a  cross,  they  must  he 
rejected  as  void. 

In  Ogg  V.  Glover,  72  Kan.  247,  83  Pac.  1039, 
it  appeared  that  several  ballots  were  marked 
with  a  single  line  not  crossed  by  any  other 
line.  Others  were  marked  with  figures  of  a 
nondescript  character  which  showed  no  at- 
tempt at  forming  a  cross.  It  was  held  that 
the  ballots  were  void.  See  also  Owen  v.  Mil- 
hoan,  72  Kan.  701,  83  Pac.  1044. 

In  Turregana  v.  Whittington,  132  La.  454, 
61  So.  525,  it  appeared  that  a  ballot  was 
marked  with  a  circle  instead  of  a  cross.  It 
was  held  that  a  voting  mark  differing  so 
radically  from  the  one  jprescribed  by  law 
was  a  distinguishing  mark,  and  therefore  the 
ballot  was  void. 

In  Curran  v.  Clayton,  86  Me.  42,  29  AtL 
930,  it  appeared  that  a  ballot  was  marked 
by  a  straight  line  drawn  diagonally  across  the 
square  at  the  right  of  the  party  name.  It 
was  held  that  as  this  did  not  constitute  a 
cross  the  ballot  must  be  rejected. 

In  Bartlett  v.  Mclntire,  108  Me.  IGl,  79 
Atl.  525,  it  was  held  that  where  a  ballot 
was  marked  with  a  star  or  hierpglyphic  re- 
sembling nothing,  or  a  cheek  mark  or  with 
one  straight  line,  it  was  void  and  could  not 
be  counted. 

In  Pease  v.  Sallow,  108  Me.  177,  79  Atli 
532,  it  was  held  that  whore  a  ballot  was 
marked  with  a  figure  resembling  a  paddle  or 
a  wind  mill,  it  must  be  rejected  as  invalid. 

In  StAtc  V.  Sadler,  25  Nev.  131,  68  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St. 
Rep.  573,  it  appeared  that  a  number  of  ballots 
were  marked  with  horizontal  lines,  the  capital 
letter  W,  circular  loops,  stars,  figures  resem- 
bling spiders,  perpendicular  lines,  the  letter 
S,  or  an  ordinary  business  check  mark.  It 
was  held  that  none  of  the  marks  formed  a 
cross,   and   therefore  the  ballots  were   void. 

For  a  further  discussion  of  marks  not  con- 
sisting of  intersecting  lines  and  therefore  in> 
sufficient  as  crosses,  see  the  following  cases: 
Brewster  v.  Sherman,  195  Mass.  222,  11  Ann. 
Cas.  417,  80  K  E.  821;  Atty.-Gen.  v.  Glaser, 
102  Mich.  396,  64  N.  W.  828,  reheaing  102 
Mich.  405,  61  N.  W.  648;  Christopherson  v. 
Manistee,  117  Mich.  125,  75  N.  W.  445; 
Kelly  V.  State,  79  Miss.  168,  30  So.  49; 
Sweeney  v.  IIjul,  23  Nev.  409,  48  Pac.  1036, 
49  Pac.  169;  Strosinder  v.  Turner,  30  Nev. 
155,  93  Pac.  502,  133  Am.  St.  Rep,  710; 
Matter  of  Houligan,  65  Misc.  5,  106  N.  Y.  S. 
205;  People  v.  Porter^  176  App.  Div.  330, 
163  N,  Y.  S.  103;  People  v.  Dutchess  County, 
135  N.  Y.  622,  32  N.  E,  242;  East  Coventry 


Election,  3  Pa.  Dist.  377;  East  Donegal  Tp. 
Contested  Election,  21  Pa.  Dist.  1091;  In  re 
Flynn's  Contest  Election,  181  Pa.  St.  457, 
37  Atl.  623 ;  Vallier  v.  Brakke,  7  S.  Dak.  343, 
64  N.  W.  180. 

It. has  been  noted  heretofore  that  in  some 
jurisdictions  a  cross  consisting  of  more  than 
two  lines  is  considered  to  be  a  valid  voting 
mark ;  but  other  jurisdictions  hold  that  a  cross 
formed  of  more  than  two  lines  is  a  distinguish- 
ing mark,  and  renders  a  ballot  void.  Thus 
in  Wheeler  v.  Caldwell,  68  Kan.  776,  75  Pac. 
1031,  it  appeared  that  a  ballot  was  marked 
with  a  cross  consisting  of  one  perpendicular 
line  crossed  by  two  horizontal  lines.  It  was 
held  that  the  ballot  was  invalid,  because  the 
arm  of  the  cross  had  more  than  the  single  line 
necessary  to  make  a  simple  cross,  and  it  was 
a  departure  from  the  prescribed  method  of 
making  the  figure  easily  seen  and  described. 

In  Ogg  V.  Glover,  72  Kan.  247,  83  Pac.  1039,. 
it  appeared  that  an  elector  marked  his  ballot 
by  a  cross  consisting  of  one  perpendicular  line 
crossed  by  two  horizontal  lines.  It  was  held 
that  the  ballot  was  not  marked  in  accordance 
with  law.  See  also  Matthewson  v.  Campbell, 
91  Kan.  625,  138  Pac.  637;  Durgin  v.  Cur- 
ran, 106  Me.  609,  77  Atl.  689;  Coulehan  v. 
White,  96  Md.  703,  63  Atl.  786. 

In  Mauck  v.  Brown,  59  Neb.  382,  81  N.  W, 
313,  it  appeared  that  a  ballot  was  marked  by 
a  figure  resembling  a  five  pointed  star  com- 
posed of  five  or  six  lines  intersecting  one  an- 
other. It  was  held  that  this  was  a  distin- 
guishing mark,  and  the  ballot  was  void. 

In  Mauck  v.  Brown,  59  Neb.  382,  81  N.  W. 
313,  it  appeared  that  a  ballot  was  marked  by  , 
a  figure  resembling  the  letter  H.    It  was  held 
that  the  ballot  was  void  as  having  a  distin- 
guishing mark. 

In  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169,  it  appeared  that  a  ballot 
was  marked  by  a  perpendicular  line  crossed 
at  the  top  and  bottom  by  a  horizontal  line. 
It  was  held  that  this  did  not  constitute  a  true 
cross,  and  therefore  the  ballot  was  void. 

In  Thacher  v.  Lent,  71  App.  Div.  483,  75 
N.  Y.  S.  732,  it  appeared  that  a  ballot  was 
marked  by  a  confused  assemblage  of  criss- 
cross pencil  marks.  It  was  possible  to  dis- 
cover three  or  four  perpendicular  lines,  about 
four  horizontal  lines,  and  at  least  three  or 
four  crossing  the  others  at  obtuse  angles.  It 
was  said  that  the  lines  formed  such  a  jumble 
as  not  to  be  considered  by  the  most  vigorous 
imagination  as  within  the  statutory  definition 
of  a  cross. 

In  Rice  ▼.  Westerly,  35  R.  I.  117,  85  Atl. 
563,  it  appeared  that  two  ballots  were  marked 
hy  figures  resembling  stars.  In  one  case, 
the  figure  was  composed  of  four  lines  cross- 
ing one  another  at  a  common  center.  The 
other  figure  consisted  of  there  lines  intersect- 
ing at  the  same  point.    It  was  held  that  the 
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ballots  had  not  been  marked  in  an  honest 
attempt  to  comply  with  the  law,  and  as  it 
was  evidently  the  deliberate  intent  of  the 
voters  to  mark  their  ballots  with  a  symbol 
other  than  that  required  by  the  statute,  the 
ballots  were  valid. 

Cross  Mark  with  Other  Mark. 

Mark  Held  Not  to  Invalidate  Ballot 

Tlie  general  rule  regarding  the  validity  of 
ballots  which  are  properly  marked  by  crosses, 
yet  contain  an  additional  mark,  is  that  where 
the  additional  marks  are  not  intended  to  dis- 
tinguish the  ballot  and  are  of  such  a  char- 
acter that  they  cannot  identify  the  voter 
afterwards,  ballots  so  marked  are  considered 
to  be  valid  unless  they  contravene  some  ex- 
press statute. 

California. — Kutledge  v.  Crawford,  91  Cal. 
526,  27  Pac.  779,  25  Am.  St.  Rep.  212,  13 
L.R.A.  761;  People  v.  Campbell,  138  Cal.  11, 
70  Pac.  918;  Langley  v.  Head,  142  Cal.  368, 

75  Pac.  1088;  Hannah  v.  Green,  143  Cal.  19, 

76  Pac.  708;  Turner  v.  Wilson,  171  Cal.  600, 
154  Pac.  2;  Gray  v.  O'Banion,  23  Cal.  App. 
468,  138  Pac.  977,  981. 

Haicaii. — Brown  v,  lankea,  18  Hawaii  131; 
Blake  v.  Baker,  19  Hawaii  264. 

/Z/inoi«.— Rexroth  v.  Schein,  206  111.  80,  69 
N.  E.  240;  Winn  v.  Blackman,  229  111.  198, 
82  N,  E.  215,  120  Am.  St.  Rep.  237 ;  Kerr  v. 
Flewelling,  235  111.  326,  85  N.  E.  624;  Slenker 
v.  Engel,  250  111.  499,  95  X.  E.  618;  Brents 
V.  Smith,  250  111.  521,  95  N.  E.  484 ;  Hodgson 
V.  Knoblauch,  268  111.  315,  109  N.  E.  338. 

Indiana, — Tombaugh  v.  Grogg,  156  Ind. 
355,  59  N.  E.  1060 ;  Lewis  v.  State,  184  Ind. 
99,  109  N.  E.  777. 

Kentu-cky. — Houston  v.  Steele,  98  Ky.  596, 
34  S.  W.  6. 

ifari/Za.nd.— Coulehan  v.  White,  95  Md.  703, 
63  Atl.  786. 

Mississippi, — ^Kelly  v.  State,  79  Miss.  168, 
30  So.  49. 

Xehraska. — White  v.  Slama,  89  Neb.  65, 
Ann.  Cas.  1912C  518,  130  N.  W.  978. 

Nevada. — State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St. 
Rep.  573;  Stvosnider  v.  Turner,  30  Nev.  155, 
93  Pac.  502,  133  Am.  St.  Rep.  710;  State  v. 
Baker,  35  Xev.  300,  129  Pac.  452. 

New  York. — People  v.  Parkhurst,  24  Misc. 
442,  53  N.  Y.  S.  598;  Matter  of  Baldwin,  80 
Misc.  263,  141  N.  Y.  S.  51 ;  Matter  of  Garvin, 
168  App.  Div.  218,  153  N.  Y.  S.  549. 

South  DaJcota.—W&Td  v.  Fletcher,  36  8. 
D.  98,  153  N.  W.  962. 

W4ishington. — State  v.  Fawcett,  17  Wash. 
188,  49  Pac.  346;  State  v.  Eddings,  86  Wash. 
233,  149  Pac.  945. 

Canada. — Jenkins  v*  Brecken,  7  Can.  Sup. 
€t.  247;  Re  North  Grey  Provincial  Election, 
4  Ont.  L.  Rep.  286. 


Thus  in  Langley  v.  Head,  142  Cal.  368,  75 
Pac.  1088,  it  appeared  that  several  ballots 
were  marked  with  minute  pencil  marks  so 
light  as  not  to  be  observable  readily.  It  was 
held  that  as  these  marks  were  not  easily 
enough  discernable  to  constitute  distinguish- 
ing marks,  the  ballots  were  valid. 

In  Hannah  v.  Green,  143  Cal.  19,  78  Pac. 
708,  it  appeared  that  a  number  of  ballots  had 
very  short  and  faint  pencil  marks  after  the 
names  of  all  the  candidates.  It  was  held 
that  as  the  ballots  were  marked  in  the  same 
way,  and  were  placed  in  the  same  relative 
places,  they  had  probably  been  made  by  an 
election  officer  for  the  purpose  of  checking 
names,  as  they  were  called  and  counted,  and 
were  not  therefore  distinguishing  marks. 

In  Brown  v.  lankea,  18  Hawaii  131,  it  ap- 
peared that  several  ballots  were  marked  with 
crosses,  but  there,  were  small  dots  or  other 
marks  near  the  cross  mark  which  were  evi- 
dently the  result  of  unsteadiness  or  want  of 
skill  in  handling  a  pencil.  It  was  held  that 
these  marks  did  not  render  the  ballots  void, 
as  they  were  made  accidentally  and  were  too 
small  to  be  distinguishing  marks.  See  also 
Blake  v.  Baker,  19  Hawaii  264. 

In  Rexroth  v.  Schein,  206  III.  80,  69  N.  E. 
240,  it  appeared  that  a  ballot  was  marked  in 
the  proper  square  with  a  cross;  but  there 
were  also  certain  marks  in  the  square  which 
seemed  to  have  been  made  by  a  slip  of  the 
pencil.  It  was  held  that  these  marks  were 
not  of  such  a  character  as  to  render  the  bal- 
lots void. 

In  Winn  v.  Blackman,  229  111.  198,  82  K. 
E.  215,  320  Am.  St.  Rep.  237,  it  appeared 
that  a  ballot  was  properly  marked  with  a 
cross.  On  the  lower  left  hand  corner  on  its 
face,  there  could  be  seen  a  light  pencil  mark 
which  ran  almost  straight  for  about  an  inch 
and  a  quarter,  then  curved  slightly  with  a 
little  fork,  then  ran  back  almost  parallel 
with  the  first  line,  forming  a  sort  of  tri- 
angular figure.  It  was  held  that  this  could 
not  be  considered  as  a  distinguishing  mark, 
because  it  would  have  been  almost  impossible 
to  describe  it,  and  it  was  probably  placed 
there  through  inadvertence  or  mistake.  The 
court  said:  "We  are  of  the  opinion  that 
this  mark  ought  not  to  be  held  as  a  dis- 
tinguishing mark.  It  is  true  that  it  is  pos- 
sible that  it  might  have  been  placed  on  the 
ballot  by  the  voter  for  the  purpose  of  dis- 
tinguishing it  from  other  ballots,  yet  it  is 
also  possible  that  such  a  character  might 
have  gotten  on  the  ballot  through  inadver- 
tence or  mistake.  It  is  a  mark  that  is  very 
difficult  to  describe,  and  we  do  not  see  how  a 
voter  could  with  a  certainty  describe  such 
mark  so  that  another  person  would  be  able 
with  certainty  to  identify  the  ballot.  The 
distinguishing  mark  prohibited  by  the  law  is 
such  a  mark  as  will  separate  and  distinguish 
the  particular  ballot  from  other  ballots  east 
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at  the  election.  It  is  some  sort  of  a  mark 
put  upon  the  ballot  to  indicate  who  cast  it 
and  to  furnish  the  means  of  evading  the  law 
as  to  secrecy." 

In  Hodgson  v.  Knoblauch,  268  III.  315,  109 
N.  E.  338,  it  appeared  that  a  number  of  bal- 
lots were  marked  with  crosses  in  the  party 
circles  and  diagonal  or  parallel  marks  in  the 
voting  squares.  It  was  held  that  the  marks 
were  ineffectual  attempts  to  make  crosses, 
and  as  they  were  not  distinguishing  marks, 
the  ballots  should  have  been  counted. 

In  Lewis  v.  State,  184  Ind.  99,  109  N.  E. 
777,  it  appeared  that  a  ballot  was  marked 
with  a  cross,  but  in  addition  and  opposite  to 
the  name  of  a  candidate  were  two  short 
diagonal  lines  which  approached  one  another 
but  did  not  meet.  Opposite  a  blank  space 
there  was  also  a  short  line  inclining  slightly 
to  the  left.  It  was  held  that  the  ballot 
clearly  showed  the  intent  of  the  voter  and 
did  not  contain  a  distinguishing  mark.  See 
Houston  V.  Steele,  98  Ky.  596,  34  S.  W.  6. 

In  State  v.  Sadler,  25  Nev.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St. 
Hep.  573,  it  appeared  that  certain  ballots 
otherwise  properly  marked  showed  accidental 
pencil  markings,  dirty  finger  prints,  acciden- 
tal pencil  dots  and  irregular  pencil  marks. 
It  was  held  that  the  additional  marks  were 
clearly  accidental,  and  the  ballots  were  valid. 
See  also  State  v.  Baker,  35  Nev.  300,  129 
Pac.  452;  People  v.  Parkhurst,  24  Misc.  442, 
53  N.  Y.  S.  698;  Matter  of  Baldwin,  80 
Misc.  263,  141  N.  Y.  S.  51 ;  Matter  of  Garvin, 
168  App.  Div.  218,  163  N.  Y.  8.  549;  Re 
North  Grey  Provincial  Election,  4  Ont.  L. 
Kep.  286. 

In  some  jurisdictions,  it  is  held  that  where 
a  ballot  is  marked  with  more  crosses  than 
the  law  requires,  it  is  not  invalid  as  contain- 
ing distinguishing  marks.  Thus  in  Kerr  v. 
Flewelling,  285  111.  326,  86  N.  E.  624,  it 
appeared  that  a  ballot  was  marked  by  sever- 
al crosses  in  addition  to  those  required  by 
law.  The  extra  crosses  were  more  irregular 
thai^  those  legally  required,  and  it  was  con- 
tended that  they  were  distinguishing  marks. 
It  was  held  that  there  was  nothing  to  show 
that  they  were  intended  to  identify  the  voter 
and  the  ballot  was  valid. 

In  White  v.  Slama,  89  Neb.  65,  Ann.  Gas. 
1912C  518,  130  N.  W.  978,  it  was  held  that 
where  several  ballots  had  marks  in  addition 
to  crosses^  such  as  several  crosses  in  the  same 
square  or  a  cross  inclosed  in  an  acute  angle, 
the  ballots  were  counted,  because  the  intent 
of  the  voter  was  plain.  The  court  said:  ''No 
evidence  of  extrinsic  facts  was  received  or 
offered  to  suggest  why  the  electors  did  not 
content  themselves  with  marking  a  simple 
cross,  instead  of  tracing  the  marks  we  find 
upon  the  ballots,  nor  do  we  know  why  those 
marks  were  made.  If  the  evidence  suggested 
Ann.  Cas.  1918A— 73. 


that  these  ballots  were  thus  marked  for  the 
purpose  of  advising  a  candidate  or  the  public 
that  any  elector  cast  the  particular  ballot, 
we  should  exclude  them.  Unaided  as  w^e  are 
by  evidence  other  than  the  ballots,  we  shall 
not  indulge  in  presumptions  of  wrongdoing, 
but  shall  count  them  for  the  candidate  for 
whom  they  appear  to  have  been  cast.'*  See 
also  Kelly  v.  State,  79  Miss.  168,  30  So.  49; 
Strosnider  v.  Turner,  30  Nev.  155,  03  Pac. 
502,  133  Am.  St.  Rep.  710;  People  v;  Park- 
hurst, 24  Misc.  442,  63  N.  Y.  S.  598,  Ward 
V.  Fletcher,  36  S.  D.  98,  153  N.  W.  962; 
State  V.  Fawcett,  17  Wash.  188,  49  Pac.  346 ; 
and  Jenkins  v.  Brecken,  7  Gan.  Sup.  Gt.  247. 

In  Gray  v.  O'Banion,  23  Gal.  App.  468,  138 
Pac.  977,  981,  it  appeared  that  a  number  of 
ballots  contained  marks  resulting  from  fold- 
ing the  paper  before  the  ink  was  dry,  which 
caused  an  impression  to  appear  where  there 
should  have  been  none.  It  was  held  that  the 
ballots  were  valid. 

In  Goulehan  v.  White,  95  Md.  703,  53  Atl. 
786,  it  was  held  that  where  a  wet  pencil  mark 
showed  on  the  face  of  a  ballot  otherwise 
properly  marked,  it  was  made  accidentally 
in  folding  the  ballot  and  therefore  it  was  not 
invalid  as  containing  a  distinguishing  mark. 

In  Tombaugh  v.  Grogg,  156  Ind.  355,  59 
N.  E.  1060,  it  appeared  that  a  ballot  was 
marked  with  a  clear  impression  of  a  stamped 
cross  in  the  proper  square.  But  near  the  bot- 
tom of  the  ballot  were  three  faint  smears  of 
the  same  color  as  the  impression  of  the  stamp, 
each  separated  from  the  other  by  one-eighth 
of  an  inch,  and  indicating  a  straight  hori- 
zontal line,  the  first  almost  one-sixteenth  of 
an  inch  wide  and  one-eighth  of  an  inch  long, 
the  second  not  wider  than  a  pin  prick  and 
the  third  one-thirty-second  of  an  inch  wide 
and  one-eighth  of  an  inch  long.  The  three 
shadowy  stains  indicated  the  merest  touch- 
ing and  moving  of  the  inked  stamp  from  left 
to  right,  the  stains  becoming  fainter  as  the 
movement  progressed,  so  that  the  last  stain 
was  hardly  discernible  to  the  naked  eye.  It 
was  held  that  the  mark  showed  clearly  that 
the  voter  in  handling  the  stamp  allowed  it 
to  come  in  contact  with  the  ballot,  and  as  it 
was  so  slight  as  to  be  hardly  visible  to  casual 
eyes,  it  was  not  a  distinguishing  mark. 

Mark  Held  to  Invalidate  Ballot. 

The  general  rule  is  that  where  a  ballot  is 
marked  with  a  cross,  additional  marks  there- 
on will  render  it  void  where  the  marks  are 
put  there  with  the  intent  that  they  shall  be 
distinguishing  marks,  or  are  of  so  marked  a 
character  as  clearly  to  identify  the  ballot. 

England. — Woodward,  Petitioner,  L.  R.  10 
C.  P.  (Eng.)  733, 

Canada, — ^Re  North  Grey  Provincial  Elec- 
tion, 4  Gnt.  L.  Rep.  286. 
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California. — Laner  v.  Estea,  120  Cal.  652, 
63  Pac.  262;  Farnham  v.  Boland,  134  Cal.  151, 

66  Pac.  200,  366;  Patterson  v.  Hanley,  136 
Cal.  265,  68  Pac.  821,  976;  Langley  v.  Head, 

142  Cal.  368,  75  Pac.  1088;  Hannah  ▼.  Green, 

143  Cal.  19,  76  Pac.  708;  McCarthy  v.  Wilson, 
146  Cal.  323,  82  Pac.  243;  Bass  v.  Leavitt, 
11  Cal.  App.  682,  105  Pac.  771;  Gray  v. 
0»Banion,  23  Cal.  App.  468,  138  Pac.  977, 
981. 

Connecticut, — State  v.  Walsh,  62  Conn. 
260,  25  Atl.  1,  17  L.R.A.  364;  Breckley  v. 
Ailing,  91  Conn.  362,  99  Atl.  1034. 

Hatcaii. — Brown  v.  Tankea,  18  Hawaii  131; 
Cornwell  v.  Kaine,  18  Hawaii  167;  Blake  v. 
Baker,    19    Hawaii   264. 

Illinois.— \V inn  v.  Blackman,  229  111.  198, 

82  N.  E.  215,  120  Am.  St.  Rep.  237;  Grubb 
V.  Turner,  259  111.  436,  102  N.  E.  810;  Hodg- 
son V.  Knoblauch,  288  111.  315,  109  N.  E.  338. 

/n^Karw.— -Bechtel  v.  Albin,   134  Ind.  193, 

33  X.  E.  967;  Sego  v.  Stoddard,  136  Ind.  297, 
36  N.  E.  204,  22  L.R.A.  468;  Zeis  t.  Pass- 
water,  142  Ind.  375,  42  N.  E.  796;  Tombaugh 
V.    Grogg,    156    Ind.    355,    59    N.    E.    1060. 

Kansas. — Parker  v.  Hughes,  64  Kan.  216, 

67  Pac.  637,  91  Am.  St.  Rep.  216,  56  L.R.A. 
275;  Wheeler  v.  Caldwell,  68  Kan.  776,  75 
Pac.  1031;  Ogg  v.  Glover,  72  Kan.  247,  83 
Pac.  1039;   Pettyjohn  v.  Scott,  72  Kan.  700, 

83  Pac.  1044;  Owen  v.  Milhoan,  72  Kan. 
701,   83   Pac.   1044. 

Kentucky. — Houston  v.  Steele,  98  Kv.  596, 

34  S.  W.  6. 

Louisiana. — Turregana  v.  Whittington,  132 
T^.  464,  61  So.  525. 

Maine. — Durgin  v.  Curran.  106  Me.  509,  77 
Atl.  690;  Bartlett  v.  Mclntire,  108  Me.  161, 
77  Atl.  525;  Libby  v.  English,  110  Me.  449, 
86  Atl.  975.     See  the  reported  case. 

Maryland. — Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786. 

Michigan. — Atty.-Gen.  v.  Glaser,  102  Mich. 
396,  64  N.  W.  828,  rehearing  102  Mich.  405, 
61  N.  W.  648. 

Mi»vnesota, — Bloedel  v.  Cromwell,  104 
Minn.  487,  116  N.  W.  947. 

Ifehraska. — Mauck  v.  Brown,  69  Neb.  382, 
81  N.  W.  313. 

Nevada. — Dennis  v.  Caughlin,  22  Nev.  447, 
41  Pac.  768,  58  Am.  St.  Rep.  761,  29  L.R.A. 
731;  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169;  State  v.  Sadler,  25  Nev. 
131,  58  Pac.  284,  59  Pac.  546,  63  Pac.  128, 
83  Am.  St.  Rep.  573;  Strosnider  v.  Turner, 
30  Nev.  165,  93  Pac.  502,  133  Am.  St.  Rep. 
710;  State  v.  Baker,  35  Nev.  300,  129  Pac. 
452. 

New  Jersey. — In  re  Monmouth  County 
69  Atl.  305. 

New  York. — ^People  v.  Parkhurst,  24  Misc. 
442,  53  N.  Y.  S.  598;  People  v.  Bourke,  30 
Misc.  461,  63  N.  Y.  S.  906 ;  Matter  of  Hearst, 
48  Misc.   453,  96  N.  Y.  S.   119;    Matter  of 


Garvin,  168  App.  Div.  218,  153  N.  Y.  S.  549; 
People  V.  Board  of  Canvassers,  156  N.  Y. 
36,  50  N.  E.  425 ;  People  v.  Johnson,  15S  N. 
Y.  S.  232. 

Oregon. — Van  Winkle  v.  Crabtree,  34  Ore. 
462,  55  Pac.  831,  56  Pac.  74. 

South  Da/jofa.— Vallier  v.  Brakke,  7  S.  D. 
343,  64  N.  W.  180;  Ward  v.  Fletcher,  36  S.  D. 
98,  153  N.  W.  962. 

Thus  in  Woodward,  Petitioner,  L.  R.  li> 
C.  P.  (Eng.)  733,  it  was  held  that  where  a 
ballot  was  marked  by  a  cross,  the  fact  that 
other  marks  appeared  in  addition,  such  as 
a  double  crcjss,  or  a  single  mark,  or  a  mark 
like  an  imperfect  P,  or  a  double  pencil  line 
drawn  through  the  names  of  the  candidate> 
not  voted  for,  rendered  the  ballot  void  if 
such  additional  marks  were  used  to  distin- 
guish it. 

In  Re  North  Grey  Provincial  Election,  4 
Ont.  L.  Rep.  286,  it  appeared  that  a  ballot 
\vas  marked  with  a  distinct  cross  in  the 
proper  voting  square  for  a  candidate,  but 
there  was  also  a  very  faint  one  close  by. 
It  was  held  that  as  it  was  not  clear  whether 
this  was  an  Impression  of  the  other  made 
by  folding  while  the  ink  was  still  wet,  the 
ballot  should  be  rejected. 

It  has  been  held  that  where  a  distinct 
mark  appears  on  the  ballot  in  addition  to  a 
cross  which  will  identify  that  ballot  after- 
wards, it  will  be  considered  a  distinguishing 
mark.  Thus  in  Laner  v.  Estes,  120  Cal.  652, 
53  Pac.  262,  it  was  held  that  where  a  mark 
apparently  made  with  ink  was  placed  on  a 
ballot  otherwise  properly  prepared,  it  ren- 
dered the  ballot  invalid  where  it  was  not 
sliglit,  was  not  in  any  way  connected  with 
the  official  stamp,  and  was  not  made  by  the 
folding  of  the  ballot. 

In  McCarthy  v.  Wilson,  146  Gal.  323,  82 
Pac.  243,  it  appeared  that  a  ballot  showed  on 
its  face  certain  pencil  writing.  It  was  held 
that  this  ballot  should  have  been  rejected 
as  having  distinguishing  marks. 

In  Gray  v.  O'Banion,  23  Cal,  App.  ^468. 
138  Pac.  977,  981,  it  appeared  that  a  ballot 
otherwise  properly  marked  had  on  it  a  dis* 
tinct  mark  like  a  capital  V  placed  sideways. 
It  was  held  that  this  was  intended  to  dis- 
tinguish the  ballot,  and  therefore  the  ballot 
was  void. 

In  Brown  v.  lankea,  18  Hawaii  131,  it  ap- 
peared that  several  ballots  were  marked  by 
other  characters  in  addition  to  crosses,  such 
as  a  short  heavy  line  or  small  dots  or  check- 
marks extending  in  a  line  down  the  whole  or 
a  part  of  the  ballot,  and  in  one  instance  by  a 
heavy  line  with  a  dot  in  the  middle  of  it. 
drawn  under  one  cross.  It  was  held  that  the 
marks  were  of  such  a  character  as  clearlv  to 
show  that  they  were  not  accidental,  and  the 
ballot  was  void  as  containing  distinguishing 
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marks.  See  also  Blake  v.  Baker,  l9  Hawaii 
264. 

In  Winn  v.  Blackman,  229  111.  198,  82 
N.  E.  215,  120  Am.  St.  Rep.  237,  it  appeared 
that  a  ballot  was  marked  with  a  small  "t" 
carefully  made  and  placed  near  an  ink  dot. 
It  was  held  that  as  this  was  probably  in- 
tended as  a  distinguishing  mark,  the  ballot 
was  properly  rejected. 

In  Grubb  v.  Turner,  259  111.  436,  102  N.  E. 
810,  it  was  held  that  where  a  ballot  was 
marked  with  a  cross  in  one  party  circle,  but 
another  circle  showed  horizontal  lines,  the 
letter  were  distinguishing  marks,  and  the 
ballot  was  void. 

In  Bechtel  v.  Albin,  134  Ind.  193,  33  N.  E. 
967,  it  appeared  that  a  ballot  had  two  large 
check  marks  in  pencil  opposite  the  names  of 
certain  candidates.  It  was  otherwise  prop- 
erly marked.  It  was  held  that  the  check 
marks  were  distinguishing  marks  of  such  a 
character  as  to  render  the  ballot  void. 

In  Zeis  v.  Tasswater,  142  Ind.  375,  41  N.  E. 
706,  it  was  held  that  where  a  ballot  was 
marked  in  a  square,  with  a  distinct  pencil 
mark  one-quarter  of  an  inch  in  length  and 
live-sixteenths  of  an  inch  in  width  in  addi- 
tion to  a  cross,  it  was  void  as  containing 
distinguishing  marks. 

In  Parker  v.  Hughes,  64  Kan.  216,  67  Pac. 
637,  9  Am.  St.  Rep.  216,  56  L.R.A.  275,  it 
appeared  that  several  ballots  were  marked 
iroperly  as  to  one  ticket,  but  other  tickets 
had  linc^  di'awn  diagonally  across  their  face. 
It  was  held  that  the  ballots  were  void,  because 
they  cuntuined  distinguishing  marks.  In 
Du'rgin  v.  Curran,  106  Me.  609,  79  Atl. 
f)89.  it  was  held  that  where  a  ballot  was 
marked  by  a  figure  resembling  "^"  and  a 
iTuss  had  been  drawn  over  it,  the  ballot  was 
invalid  as  having  a  distinguishing  mark. 

See  also  the  reported  case.  And  see  for 
a  general  discussion  as  to  what  marks  will 
be  considered  distinguishing  when  a  ballot  is 
alto  properly  marked  with  a  cross,  the  fol- 
lowing  cases:  Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786;  Atty.-Gen.  v.  Glaser,  102  Mich. 
396,  64  N.  W.  828,  rehearmg  102  Mich.  405, 
61  N.  W.  648 ;  Bloedel  v.  Cromwell,  104  Minn. 
487,  110  N.  VV.  947;  Sweeney  v.  Hjul,  23  Nev. 
409.  48  Pac.  1036,  49  Pac.  169;  State  v.  Sad- 
ler, 26  Nev.  131,  58  Pac.  284,  69  Pac.  546; 
In  re  Monmouth  County,  63  Pac.  128,  83 
Am.  St.  Rep.  573,  9  Atl.  306;  People  v. 
Bourke,  30  Misc.  461,  63  N.  Y.  S.  906; 
Matter  of  Hearst,  48  Misc.  463,  96  N.  Y.  S. 
119;  Matter  of  Garvin,  168  App.  Div.  218, 
153  N.  Y.  S.  549;  People  v.  Johnson,  168  N. 
Y.  S.  232;  Van  Winkle  v.  Crabtree,  34  Ore. 
462,  55  Pac.  831,  56  Pac.  809;  Vallier  v. 
IJrakke,  7  S.  D.  343,  64  N.  W.  180. 

While,  as  has  been  noted,  many  jurisdic- 
tions hold  that  when  a  ballot  is  properly 
marked  an  extra  cross  will  not  be  consid- 
ered a  distinguishing  mark,  others  hold  that 
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such  an  additional  cross  will  render  a  ballot 
invalid.  Thus  in  Laner  v.  Estes,  120  Cat. 
652,  53  Pac.  262,  it  appeared  that  a  ballot 
was  properly  marked,  but  lower  down  on  the 
same  ballot  was  an  extra  cross.  It  was  held 
that  this  was  a  distinguisliing  mark,  and 
that  the  ballot  was  invalid.  In  Farnham  v. 
Boland,  134  Cal.  151,  66  Pac.  200,  366,  it 
was  held  that  where  a  ballot  was  marked 
with  more  than  one  cross,  whether  the  extra 
crosses  were  in  the  voting  square  or  not,  it 
was  invalid  as  containing  a  distinguishing 
mark.  See  also  Patterson  v.  Hanley,  136 
Cal.  265,  68  Pac.  821,  975;  Langley  v.  Head, 

142  Cal.  368,  75  Pac  1088;  Hannah  v.  Green, 

143  Cal.  19,  76  Pac.  708;  McCarthy  v.  Wil- 
son, 146  Cal.  323,  82  Pac.  243;  Bass  v. 
Leavitt,  11  Cal.  App.  682,  105  Pac.  771. 

In  Grubb  v.  Turner,  259  111.  436,  102  N.  E. 
810,  it  was  held  that  where  a  cross  was 
marked  in  the  Republican  circle  and  another 
cross  was  drawn  through  t]ie  middle  of  the 
name  of  the  Socialist  candidate  for  presi- 
dent, the  marks  did  not  indicate  the  inten- 
tion of  the  voter  and  the  ballot  was  rejected. 
In  Sego  v.  Stoddard,  136  Ind.  297,  32  N.  E. 
204,  22  L.R.A.  468,  it  appeared  that  a  ballot 
was  marked  with  more  than  one  cross  in  the 
large  square  conteining  the  party  emblem. 
It  was  held  that  the  ballot  was  void  as  con- 
taining a  distinguishing  mark,  because  it 
violated  a  section  of  the  law  which  forbade 
unnecessary  stamp  marks  as  distinguishing 
signs.  In  Zeis  t.  Passwater,  142  Ind.  375,  41 
N.  E.  796,  it  appeared  that  a  ballot  was 
marked  with  two  distinct  crosses  in  one 
square.  It  was  held  that  this  was  such  a 
departui'e  from  the  law  as  to  .  constitute  a 
distinguishing  mark.  In  Turregano  v.  Whit- 
tington,  132  La.  454,  61  So.  525,  it  appeared 
that  an  elector  marked  his  ballot  in  several 
squares  by  an  ofticial  stamp,  using  it  artis- 
tically and  showing  he  understood  its  use 
thoroughly.  In  one  square  he  marked  a  cross 
with  a  lead  pencil.  It  was  held  that  he  had 
clearly  shown  that  he  had  not  used  his  pencil 
through  an  honest  mistake;  and  as  it  was  a 
distinguishing  mark,  the  ballot  was  invalid. 
See  also  Durgin  v,  Curran,  106  Me.  509,  77 
Atl.  699;  Bartlett  v.  Mclntire,  108  Me.  161, 
79  Atl.  625;  Libbey  v.  English,  110  Me.  449, 
86  Atl.  975;  Atty.-Gen.  v.  Glaser,  102  Mich. 
306,  64  N.  W.  828,  rehearing  102  Mich.  405, 
61  N.  W.  648;  Dennis  v.  Caughlin,  22  Nev. 
447,  41  Pac.  768,  58  Am.  St.  Rep.  761,  29 
L.R.A.  731;  Strosnider  v.  Turner,  3Q  Nev. 
165,  93  Pac.  502,  133  Am.  St.  Rep.  710; 
State  V.  Baker,  35  Nev.  300,  129  Pac,  452; 
People  V.  Board  of  Canvassers,  166  N.  Y* 
36,  50  N.  E.  425. 

V»e  of  Pencil  or  InU. 

.  It  is  a  general  rule  that  a  ballot  may  be 
marked  by  either  ink  or  pencil,  unless  circum- 
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stances  clearly  point  to  an  intention  to  iden- 
tify a  ballot,  or  unless  a  mandatory  statute 
directs  a  certain  method  of  marking.  Brown 
V.  lankea,  18  Hawaii  131 ;  Rexroth  v.  Scheln, 
206  III.  80,  69  N.  E.  240;  Brents  v.  Smith, 
250  HI.  621,  95  N.  E.  484;  Grubb  v.  Turner, 
259  111.  436,  102  N.  E.  810;  People  v.  Alten- 
berg,  260  111.  191,  Ann.  Gas.  1914D  272,  103 
N.  E,  67;  Houston  v.  Steele,  98  Ky.  596, 
34  S.  W.  6;  Suowden  v.  Flanery,  169  Ky. 
668,  367  S.  W.  893;  Graham  v.  Graham,  68 
S.  W.  1093,  24  Ky.  L.  Rep.  548;  Coulehan  v. 
White,  95  Md.  703,  53  Atl.  786;  State  v. 
Russell,  34  Neb.  116,  51  N.  W.  465,  33  Am. 
St.  Rep.  626,  15  L.R.A.  740;  Spurgin  v. 
Thompson,  37  Neb.  39,  65  N.  W.  297;  Mc- 
Clelland V.  Erwin,  16  Okla.  612,  86  Pac.  283, 
6  L.R.A.  (N.S.)  624. 

Thus  in  Brown  v.  lankea,  supra,  it  appeared 
that  a  number  of  ballots  were  marked  with 
other  instruments  than  black  lead  pencils, 
such  as  pen  and.  ink  or  colored  pencils.  As 
the  statutes  did  not  specify  with  what  in- 
struments the  marks  should  be  made,  it  was 
held  that  those  ballots  were  valid,  unless  it 
could  be  shown  that  they  were  so  marked  for 
the  purpose  of  distinguishing  or  identifying 
them. 

In  Rexroth  v.  Schein,  206  111.  80,  69  N.  E. 
240,  wherein  it  appeared  that  a  voter  used  a 
different  pencil  than  the  one  supplied  by  the 
election  officers,  it  was  held  that  the  ballot 
thus  marked  was  valid. 

In  Brents  v.  Smith,  250  III.  521,  95  N.  E. 
484,  it  was  held  that  where  a  dim  cross 
could  be  discerned  in  the  proper  place  marked 
by  pressing  a  pencil  lightly  on  the  paper, 
or  by  using  a  pencil  with  a  broken  lead,  the 
ballot  was  valid. 

In  Grubb  v.  Turner,  259  lU.  436,  102  N.  E. 
436,  it  was  held  that  where  a  ballot  was 
marked  by  five  crosses,  three  of  which  were 
made  with  indelible  ink  and  two  others  with 
pencils  the  ballot  was  properly  counted. 

In  People  v.  Altenberg,  260  III.  191,  Ann. 
Gas.  1914D  272,  103  N.  E.  67,  it  was  held 
that  a  voter  had  a  right  to  mark  his  ballot 
with  pencil  or  pen,  and  the  question  whether 
the  use  of  either  was  a  distinguishing  mark 
was  a  question  of  fact  in  each  case. 

In  Houston  v.  Steele,  98  Ky.  596,  98  S.  W. 
596,  it  was  held  that  where  a  voter  marked 
his  ballot  with  a  black  pencil  instead  of  with 
a  stencil  provided  for  that  purpose,  it  was 
a  legal    ballot. 

In  Graham  v.  Graham,  68  S.  W.  1093,  14 
Ky.  L.  Rep.  548,  it  appeared  that  several 
bfUlots  were  marked  with  crosses  made  with 
pencils  or  with  the  butt  end  of  an  official 
stamp  dipped  in  ink.  It  was  held  that  the 
ballots  were  properly  marked  and  were  valid. 

In  Snowden  v.  Flanery,  159  Ky.  568,  167 
S.  W.  893,  it  appeared  that  a  ballot  was 
marked  with   a  pencil,  though  the   statute 


provided  that  a  stamp  should  be  used.  It  was 
held  that  the  ballot  was  valid. 

In  Coulehan  v.  White,  95  Md.  703,  53  Atl. 
786,  it  was  held  that  where  a  ballot  was 
marked  with  a  cross  drawn  with  a  blue  pencil, 
it  was  valid,  as  the  statute  did  not  mention 
the  color. 

In  State  v.  Russell,  34  Neb.  116,  51  N.  W. 
465,  33  Am.  St.  Rep.  625,  15  L.ILA.  740,  it 
appeared  that  a  ballot  was  marked  with  a 
pencil  instead  of  ink  as  the  statute  required. 
It  was  held  that  under  the  law  of  Nebraska, 
this  provision  was  merely  directory  and  the 
ballot  was  valid. 

In  Spurgin  v.  Thompson,  37  Neb.  39,  53 
N.  W.  297,  it  appeared  that  a  ballot  was 
marked  properly  with  a  cross,  but  the  mark 
was  made  with  a  pencil  instead  of  ink.  It 
was  held  that  though  a  provision  of  the 
statute  provided  that  ink  should  be  used,  yet 
where  a  pencil  was  used  the  ballot  was  valid, 
since  the  provision  in  question  was  directory 
and  not  mandatory. 

Some  jurisdictions  hold  that  where  a  ballot 
is  marked  with  any  other  instrument  than 
a,  black  lead  pencil,  it  is  invalid  as  containing 
a  distinguishing  mark.  Parker  v.  Hughes,  64 
Kan.  216,  67  Pac.  637,  91  Am.  St.  Rep. 
216,  56  L.R.A.  275;  Ogg  v.  Glover,  72  Kan. 
247,  83  Pac.  1039;  Pettyjohn  v.  Scott,  72 
Kan.  700,  83  Pac.  1044;  Owen  v.  Milhoan,  72 
Kan.  701,  83  Pac.  1044;  Dennis  v.  Coughlin, 
22  Nev.  447,  41  Pac  768,  58  Am.  St.  Rep. 
761,  29  L.R.A.  731;  People  v.  Board  of  Can- 
vassers, 156  N.  Y.  36,  50  N.  E.  425;  Rice  v. 
Westerly,  35  R.  I.  117,  85  Atl.  553;  Hark- 
ness  V.  Board  of  Canvassers,  37  R.  I.  266,  92 
Atl.  567.  Thus  in  Parker  v.  Hughes,  supra, 
it  appeared  that  several  ballots  were  marked 
with  ink  or  with  a  colored  pencil.  It  was 
held  that  the  ballots  had  distinguishing  marks 
and  were  invalid.  See  also  Matthewson  v. 
Campbell,  91  Kan.  625,  138  Pac.  637.  In 
Ogg  V.  Glover,  72  Kan.  247,  83  Pac.  1039,  it 
was  held  that  cross  marks  drawn  with  blue 
pencils  were  distinguishing  marks,  and  ren- 
dered a  ballot  void.  In  Dennis  v.  Coughlin, 
22  Nev.  447,  41  Pac.  708,  68  Am.  St.  Rep.  761, 
29  L.R.A.  781,  it  appeared  that  ballots  were 
marked  with  blue  pencils  instead  of  black 
ones.  It  was  held  that  these  marks  were 
distinguishing,  and  rendered  the  ballots  void. 
See  also  Sweeney  v.  Hjul,  23  Nev.  409,  48 
Pac.  1036,  49  Pac.  169.  In  People  v.  Board 
of  Canvassers,  156  N.  Y.  86,  50  N.  E.  425,  it 
was  held  that  where  a  cross  was  made  by 
scratching  with  a  sharp  instrument,  a  ballot 
thus  marked  was  void.  In  Rice  v.  Westerly, 
35  R.  I.  117,  85  Atl.  553,  it  appeared  that 
three  ballots  were  marked  with  ink  instead 
of  pencil.  The  statute  required  that  pencils 
should  be  kept  always  ready  for  use  in  the 
voting  booths  during  an  election,  and  that 
they  should  be  of  uniform  color.    It  was  held 
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that  the  purpose  of  the  statute  was  to  guard 
against  the  identification  of  a  voter's  ballot 
by  means  of  the  medium  usqd  by  him  in 
marking  his  ballot,  and  though  ink  was  not 
expressly  forbidden,  yet  it  was  just  as  easy 
to  distinguish  a  ballot  marked  with  ink  from 
one  marked  with  a  pencil  as  it  would  be  to 
distinguish  one  colored  pencil  from  another; 
and  as  the  ballots  came  within  the  spirit 
of  the  statute,  they  were  void. 

By  the  statute  regulating  elections  in  Gali- 
forma  which  is  mandatory,  it  is  expressly 
required  that  an  official  stamp  must  be  used 
in  marking  a  ballot.  In  People  v.  Sauaalito, 
106  Cal.  600,  39  Pac.  937,  it  was  held  that 
a  ballot  marked  with  a  pencil  instead  of  the 
stamp  provided  by  the  election  authorities 
was  invalid.  See  also  Inglewood  v.  Kew,  21 
Cal.  App.  611,  132  Pac.  780  (wherein  it  was 
held  that  the  use  of  a  pencil  instead  of  a 
stamp  rendered  a  ballot  invalid),  and  Sweot- 
ser  V.  Pacheco,  172  Cal.  137,  155  Pac.  C39 
(wherein  a  ballot  marked  with  ink  was  held 
to  be  void). 

Erasure* 

It  is  a  general  rule  that  where  an  erasure 
does  not  show  an  intent  to  make  a  distin- 
guishing mark,  and  is  so  slight  as  not  to  be 
easily  discernible,  a  ballot  thus  marked  is  not 
void.  Sweetser  v.  Pacheco,  172  Cal.  137,  156 
Pac.  639;  Brown  v.  lankea,  18  Hawaii  131; 
Kelly  V.  Adams,  188  III.  193,  55  N.  E.  837; 
RexToth  V.  Schein,  206  111.  80,  69  N.  E.  240; 
Kerr  v.  Flewclling,  235  III.  326,  85  N.  E. 
624;  Brents  v.  Smith,  250  111.  521,  95  N.  E. 
484;  Arnold  v.  Keil,  252  111.  340,  96  N.  E. 
869;  Hodgson  v.  Knoblauch,  268  HI.  315,  109 
N.  E.  338;  Fullarton  t.  McCaffrey  (la.) 
158  N.  W.  606;  Lannon  v.  Ring,  107  Minn. 
453,  120  N.  W.  1082;  State  v.  Sadler,  25  Nev. 
131,  58  Pac.  284,  59  Pac.  646,  63  Pac.  128, 
83  Am.  St.  Rep.  573;  State  v.  Baker,  35  Nev. 
300,  129  Pac.  452;  Fairchance  Borough's 
Election  Contest,  9  Pa.  Dist.  595;  Phaff  v. 
Bacon,  249  Pa.  St.  297,  95  Atl.  71;  In  re 
Wilcox,  27  R.  I.  117,  60  Atl.  838;  Vallier  v. 
Brakke,  7  S.  D.  343,  04  N.  W.  180;  Re  North 
Grey  Provincial  Election,  4  Ont.  L.  Rep.  286, 
1  Ont.  W.  Rep.  474. 

Thus  in  Sweetser  v.  Pacheco,  172  Cal.  137, 
155  Pac  630,  it  appeared  that  in  a  number 
of  inatances  voters  had  attempted  to  erase 
crosses  which  they  had  already  made.  It  was 
held  that  the  erasures  did  not  show  any  pur- 
pose to  make  a  distinguishing  mark,  and 
that  when  the  intent  could  be  discovered,  the 
ballots  were  valid. 

In  Brown  v.  lankea,  18  Hawaii  131,  it 
appeared  that  a  number  of  ballots  were 
marked  with  crosses  which  had  been  made 
and  then  erased.  It  was  held  that  the  era- 
sures did  not  render  the  ballots  void  where 


they  were  of  so  slight  a  nature  as  not  to  be 
readily  discernible.  In  Rexroth  v.  Schein, 
206  111.  80,  69  N.  E.  240,  it  appeared  that  a 
ballot  was  marked  with  a  cross  within  tho 
circle  at  the  head  of  a  party  ticket.  In  an- 
other circle  a  cross  had  been  made  and  then 
erased.  It  was  held  that  the  erasure  did  not 
constitute  such  a  distinguishing  mark  as  to 
render  the  ballot  void. 

In  Brents  v.  Smith,  250  111.  521,  95  N.  E. 
484,  it  appeared  that  a  ballot  had  a  penciled 
cross  in  the  circle  at  the  head  of  the  Repub- 
lican ticket  and  crosses  in  the  squares  oppo- 
site eleven  Republican  candidates  and  one 
Democratic  candidate.  A  singie  line  was 
made  through  the  Democratic  circle  and  an 
attempt  had  been  made  to  erase  it  with  a 
moistened  finger.  It  was  held  that  this  was 
not  a  distinguishing  mark,  but  disclosed  a 
change  in  the  intention  of  the  voter  and  an 
honest  attempt  to  carry  out  this  intention. 

In  Hodgson  v.  Knoblauch,  268  111.  315,  109 
N.  I'l  338,  it  appeared  that  a  ballot  was 
marked  with  a  cross  in  the  Republican  cir- 
cle, and  there  was  no  other  mark  except  a 
hole  in  the  square  opposite  the  name  of  a 
candidate.  It  was  held  that  this  hole  was 
made  by  an  attempt  to  erase  a  cross,  and 
therefore  it  was  not  a  distinguishing  mark. 

In  Fullarton  v.  McCaffrey  (la.)  158  N.  W. 
506,  it  appeared  that  a  ballot  was  marked 
with  a  cross  erased  with  a  soiled  rubber  or 
wet  finger.  It  was  held  that  this  marking 
was  not  easily  described  for  identification  and 
showed  rather  an  intent  to  change  the  voter's 
choice  than  a  distinguishing  mark. 

In  State  v.  Sadler,  25  Nev.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St. 
Rep.  573,  it  appeared  that  several  ballots 
showed  slight  signs  of  attempted  erasures  of 
marks  with  the  finger.  It  was  held  that  the 
erasures  did  not  render  the  ballots  void. 

In  the  case  of  In  re  Fairchance  Borough's 
Election  (Contest,  8  Pa.  Dist.  595,  it  appeared 
that  a  ballot  was  properly  marked  with  a 
cross,  but  opposite  the  name  of  one  of  the 
candidates  there  was  au  attempted  erasure. 
It  was  held  that  this  did  invalidate  the  bal- 
lot, because  the  erasure  showed  that  it  was 
not  the  intent  of  tlie  voter  to  vote  for  this 
candidate;  and  his  intent  was  clear  as  to  the 
one  marked. 

In  the  case  of  In  re  Wilcox,  27  R.  I.  117, 
60  Atl.  838,  it  appeared  that  a  voter  erased 
the  name  of  a  candidate  from  his  ballot, 
but  at  the  same  time  clearly  expressed  his 
choice.    It  was  held  that  the  ballot  was  valid. 

But  it  is  held  that  where  an  erasure  is 
made  under  circumstances  showing  that  a 
distinguishing  mark  is  intended,  or  where 
the  intent  of  the  voter  is  not  made  clear,  or 
where  the  erasure  is  of  so  marked  a  nature 
as  easily  to  identify  the  voter,  a  ballot  so 
marked  is  void.    Salcido  v.  Roberts,  136  Cal. 
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670.  69  Pac.  431;  People  v.  Campbell,  138 
Cal.  11,  90  Pac.  918;  Langley  v.  Head,  142 
Cal.  368,  76  Pac.  1088;  Brown  v.  lankea,  18 
Hawaii  131;  Blake  v.  Baker,  19  Hawaii  267; 
Wenn  v.  Blackman,  229  111.  198,  82  N.  E. 
215,  120  Am.  St.  Rep.  237;  Kerr  v.  Flewel- 
ling,  236  111.  326,  85  N.  E.  624;  Sego  v.  Stod- 
dard, 136  Ind.  297,  36  N.  E.  204,  22  L.R.A. 
468;  Voorhees  v.  Arnold,  108  la.  77,  78  N. 
W.  796;  Ogg  V.  Glover,  72  Kan.  247,  83  Pac. 
1039;  Pettyjohn  v.  Scott,  72  Kan.  700,  83 
Pac.  1044;  Tnielsen  v.  Hugo,  81  Minn.  73, 
83  N.  W.  500;  Dennis  v.  Caughlin,  22  Xev. 
447,  41  Pac.  768,  58  Am.  St.  Rep.  761,  29 
L.R.A.  731;  Sweeney  v.  Hjul,  23  Xev.  409, 
48  Pac.  1036,  49  Pac.  169;  State  v.  Sadler, 
25  Nev.  131,  58  Pac.  284,  69  Pac.  546,  63 
Pac.  128,  83  Am.  St.  Rep.  573;  State  v.  Baker, 
35  Nev.  300,  129  Pac.  452;  People  v.  Park- 
hurst,  24  Misc.  442,  53  N.  Y.  S.  698;  People 
v.  Bourke,  30  Misc.  461,  63  N.  Y.  S.  906; 
Matter  of  Houligan,  65  Misc.  5,  106  X.  Y.  S. 
205;  People  v.  Board  of  Canvassers,  65  Misc. 
223,  121  N.  Y.  S.  365:  People  v.  Board  of 
Canvassers,  156  N.  Y.  36,  50  X.  E.  425;  Van 
Winkle  v.  Crabtree,  34  Ore.  462,  55  Pac. 
831,  56  Pac.  74;  Thorpe  v.  Faltes,  23  R.  I. 
304,  81  Atl.  721 ;  Briggs  v.  Ghriest,  28  S.  D. 
562,  134  X.  W.  321. 

Thus  in  Salcido  v.  Roberts,  136  Cal.  670, 
69  Pac.  431,  it  appeared  that  a  ballot  was 
marked  properly  with  a  cross,  but  the  elec- 
tor had  attempted  to  erase  the  name  of  a 
candidate,  having  a  conspicuous  mark  easily 
discerned.  It  was  held  that  this  erasure 
was  a  distinguishing  mark  and  rendered  the 
ballot   void. 

In  Brown  v.  lankea,  18  Hawaii  131,  it 
appeared  that  several  ballots  contained  con- 
spicuous erasures,  and  in  one  instance  a  hole 
had  been  worn  apparently  by  continued  rub- 
bing with  the  point  of  the  pencil.  It  was 
held  that  the  ballots  contained  such  distin- 
guishing marks  as  to  render  them  void. 

In  Winn  v.  Blackman,  229  III.  198.  82 
N.  E.  215,  120  Am.  St.  Rep.  237,  it  appeared 
that  a  ballot  showed  on  its  surface  a  slight 
roughening  inside  the  Republican  circle,  in- 
dicating that  something  had  been  erased  by 
the  use  of  a  rubber,  but  was  otherwise  blank. 
It  was  held  that  the  ballot  should  be  rejected, 
because  there  was  no  trace  of  a  cross,  and  it 
was  impossible  to  show  what  sign  or  mark 
might  have  been  erased. 

In  Sego  v.  Stoddard,  136  Ind.  297,  36  N.  E. 
204,  22  L.R.A.  468,  it  appeared  that  a  voter 
had  marked  the  voting  squares  of  the  Repub- 
lican candidates,  but  in  one  square  a  cross 
had  been  erased  with  a  knife  leaving  a  hole 
in  t4ie  paper.  It  was  held  that  the  ballot  was 
void  as  showing  a  distinguishing  mark. 


V. 

BEGISTBABS  OF  VOTERS  OF  A8H- 

IiAND. 

Massachusetts  Supreme  Judicial  Court — ^May 

22,  1915. 

221  Mass.  223;  108  N,  E.   1051. 


Election!  —  Marking  Ballot  —  Effeot  of 
Irregnlaritiei  in  Kind  of  Mark. 

If  the  intention  of  a  voter  can  be  fairly 
determined  from  his  ballot,  effect  should  be 
given  to  that  intent,  and  the  vote  counted 
in  accordance  therewith,  and  ballots  which 
fairly  and  unmistakably  express  the  voter's 
purpose  are  to  be  counted,  although  the 
marking  thereof  is  irregular,  if  it  is  not  pro- 
hibited by  statute. 

[See  note  at  end  of  this  case.] 

Uie  of  Pasters. 

St.  1913,  c.  835,  §  292,  as  amended  by  St. 
1914,  c.  435,  provides  that  the  voter  shall 
prepare  his  ballot  by  making  a  cross  in  the 
square  at  the  right  of  the  name  of  each  can- 
didate for  whom  he  intends  to  vote,  or  by 
inserting  the  name  of  such  candidate  in  the 
space  provided  therefor  and  making  a  cross 
in  the  square  at  the  right.  Section  259  pro- 
vides that  a  blank  space  shall  be  left  at  the 
end  of  the  list  of  candidates  for  each  differ- 
ent office,  in  which  the  voter  "mav"  insert 
the  name  of  any  person  not  printed  on  the 
ballot  for  whom  he  desires  to  vote.  A  num- 
ber of  votes  were  cast  for  a  person  whose 
name  did  not  appear  on  the  ballot  by  means 
of  pasters,  and  in  some  cases  the  pasters, 
instead  of  being  placed  in  the  blank  space 
at  the  end  of  the  list  of  candidates,  were 
placed  over  the  name  of  another  candidate 
for  the  office;  a  cross  being  made  in  the 
square  opposite  the  paster.  It  is  held  that 
the  ballots,  though  irregular,  were  properly 
counted ;  the  paster  not  in  itself  being  a  "dis- 
tinguishing mark,"  and  the  statute  not  ex- 
pressly prohibiting  the  voter  from  placing 
the  paster  over  the  name  of  another  candi- 
date. 

Same. 

The  various  revisions  of  the  election  laws 
impliedly  recognize  the  use  of  pasters. 

Distingnishing    Marks    «-    ITnneoessary 
Words  on  Paster. 

At  an  election  for  town  selectman  for 
three  years  and  other  town  officers  for  one 
year,  where  votes  were  cast  for  a  person  not 
named  on  the  ballot  for  selectman  by  means 
of  pasters,  the  words  "three  years*'  on  the 
paster  after  his  name  correctly  state  the 
term  of  office  required  by  the  official  ballot, 
and  of  themselves  do  not  disclose  the  voter's 
identity. 

Same. 

Whether  by  some  prearrangement  or  un- 
derstanding such  words  were  intended  to  dis- 
close the  voter's  identity  was  a  question  of 
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fact,  upon  which  the  finding  of  a  single  jus- 
tice in  a  mandamus  proceeding  is  conclusive. 

Fona  of  Paster  — >  Sise  of  Type. 

St.  1913,  c.  835,  %  261,  provides  as  to  offi- 
cial ballots  that  the  names  of  all  candidates 
other  than  candidates  for  presidential  elec- 
tors shall  be  in  capital  letters  of  a  certain 
size.  Section  280  provides  that  pasters  on 
the  official  ballot  shall  be  subject  to  all  of  the 
restrictions  imposed  by  section  261  as  to 
the  si2e  of  the  type.  Section  292  requires  the 
voter  to  make  a  cross  in  the  square  at  the 
right  of  the  name  of  each  candidate  voted 
for,  or  to  insert  the  name  of  the  candidate 
voted  for  in  the  space  provided  therefor. 
It  id  held  that  the  fact  that  pa.^ters  did  not 
conform  to  section  261  as  to  the  size  of  the 
type  did  not  render  the  ba  jts  illegal;  the 
statute  being  directory,  especially  as,  had 
the  voter  written  or  printed  the  name  of  the 
candidate,  instead  of  using  a  paster,  the  bal- 
lot would  have  been  counted,  though  the  size 
of  the  letters  used  did  not  conform  to  the 
statute. 

On  report  from  Supreme  Judicial  Court, 
Sufl'olk  county. 

Petition  for  mandamus.  Fred  W.  Ray, 
petitioner,  and  Registrars  of  Voters  of  Ash- 
land, respondents.  Petition  dismissed.  Case 
reported  to  full  court.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

J,  P,  Dexter  for  petitioner. 

Edward  L,  McManus  for  respondents. 

[224]  Bbaijsy,  J. — It  appears  that,  the  op- 
ponent of  the  petitioner  for  the  office  of  select- 
man for  the  term  of  three  years  not  having 
been  nominated  by  any  party,  his  name  was 
not  printed  on  the  official  ballot.  While 
many  voters,  either  in  writing  or  by  the  use 
of  pasters,  inserted  his  name  in  the  blank 
space  provided  therefor  at  the  end  of  the  list 
of  candidates,  these  votes  seemingly  were 
insufficient  to  insure  his  election,  and  the 
petitioner  is  entitled  to  the  office  unless  the 
eighteen  pasters  placed  over  the  [225]  peti- 
tioner's name  in  the  space  where  his  name 
appeared,  and  tlie  cross  made  in  the  square 
opposite  thereto,  were  properly  counted  for 
his  opponent  whose  name  they  bore. 

The  cardinal  rule  is,  that  "if  the  intent  of 
the  voter  can  be  fairly  determined,  effect 
sliall  be  given  to  that  intent  and  the  vote 
counted  in  accordance  therewith."  Flanders 
v.  Roberts,  182  Mass.  524,  625,  526,  65  N.  E. 
002,  and  authorities  cited.  And  his  intention 
is  to  be  found  from  the  evidence  of  what  he 
did.  If  not  prohibited  by  statute,  ballots 
•which  fairly  and  unmistakably  express  the 
voteis'  purpose  are  to  be  counted  as  deposited 
«n  the  ballot  box.  O'Connell  v.  Matthews, 
177  Mass.  618,  621,  59  N.  E.  195;  Brown  v. 
:McCollum,  76  la.  479,  41  N.  W.  197,  14  Am. 


St.  Rep.  228;  State  ▼.  Eagan,  116  Wis.  417, 
91  N.  W.  984.  The  original  act  of  1888, 
c.  436,  §  23,  a^  amended  by  St.  1889,  c.  413, 
provided  that  the  voter  could  fill  in  the  blank 
space  on  the  ballot  with  the  name  of  the  can- 
didate of  his  choice;  but  in  the  codification 
of  the  election  laws  in  St.  1893,  c.  417,  §  162, 
this  wording  was  so  changed  as  to  read  ''by 
inserting  the  name  of  the  candidate  of  his 
choice."  It  was  said  in  Cole  v.  Tucker,  164 
Mass.  486,  488,  41  N.  E.  681,  29  L.R.A.  668, 
where  the  use  of  the  official  ballot  by  the 
voter  was  under  discussion,  that  *'thc  acts 
permit  the  voter  to  vote  for  such  persons  as 
he  pleases  by  leaving  blank  spaces  on  the 
official  ballot  in  which  he  may  write  or  insert 
in  any  other  proper  manner  the  names  of 
such  persons."  The  blank  space  is  as  appro- 
priate for  the  insertion  of  a  printed  slip  as 
of  a  written  name,  and  under  this  statute 
and  subsequent  revisions  the  use  of  pasters, 
while  not  expressly,  is  impliedly  recognized. 
St.  1898,  c.  648,  §  224;  R.  L.  c.  11,  §  227; 
St.  1907,  c.  560,  §  260;  St.  1913,  c.  835, 
§  292,  as  amended  by  St.  1914,  c.  435.  We 
find  no  express  provision,  however,  in  St. 
1913,  c.  836,  prohibiting  the  voter,  if  he 
chooses  such  mode  of  exercising  his  right, 
from  placing  a  written  or  printed  slip  l>ear- 
ing  the  name  of  another  person  over  the  namo 
of  a  candidate,  and  voting  for  that  person 
by  making  a  cross  in  the  appropriate  blank 
opposite  the  name.  The  designation  may  be 
irregular  but  it  is  not  illegal.  Coughlin  v. 
McElroy,  72  Conn.  99,  43  Atl.  854,  77  Am. 
St.  Rep.  301;  Tandy  v.  Lavery,  194  111.  372, 
62  N.  E.  774.  It  is  not  a  "spoiled  ballot," 
which  under  §  296  the  voter  can  exchange  for 
a  fresh  ballot,  nor  is  the  paster  itself  a  dis- 
tinguishing mark  used  by  the  voter,  subject- 
ing him  to  the  penalty  of  imprisonment  under 
§  463.  People  v.  Shaw,  133  N.  Y.  493,  497, 
498,  31  N.  E.  612,  16  L.R.A.  606.  The  cases 
cited  by  the  petitioner  are  not  in  conflict 
with  this  view.  In  Whittam  v.  Zahorik, 
[226]  91  la.  23,  69  N.  W.  67,  61  Am.  St. 
Rep.  317,  and  Van  Winkle  v.  Crabtree,  34 
Ore.  462,  66  Pac.  831,  56  Pac.  74,  the  ballots 
plainly  showed  marks  by  which  the  voter 
could  be  readily  identified,  while  in  Fletcher 
v.  Wall,  172  111.  426,  50  N.  E.  230,  40  L.R.A. 
617,  the  use  of  pasters  was  prohibited  by 
statute.  Apple  v.  Barcroft,  158  111.  649,  41 
N.  E.  1116,  and  Kelly  v.  Adams,  183  III.  103, 
56  N.  E.  154,  determined  that  two  straight 
marks  through  the  circles  and  squares  on  a 
printed  ballot  were  not  crosses;  and  that  a 
cross  to  the  right  of  the  name  of  a  candidate, 
between  such  name  and  the  square  opposite 
the  name  of  an  opposing  candidate,  did  not 
sufficiently  show  the  intention  of  the  voter, 
and  that  a  ballot  marked  only  by  pencil 
erasures  of  all  the  names  on  one  ticket  could 
not  be  counted;  and  that  a  ballot  not  officially 
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endorsed  by  the  judge  of  election  was  not 
a  ballot  within  the  statute  and  that  the 
ballot  in  question,  which  bore  two  sets  of 
crosses  over  the  printed  names  of  eight  of 
the  candidates  for  office,  with  a  nondescript 
mark  shaped  like  a  large  hook  upon  one  of 
the  crosses,  contained  distinguishing  marks. 

A  further  review  is  unnecessary.  The  deci- 
sions as  to  what  constitute  marks  which  in- 
validate the  ballot  depend  upon  the  construc- 
tion of  local  statutes  and  are  not  uniform, 
but  we  have  found  none  exactly  similar  to 
the  case  at  bar.  See  16  Gyc.  357,  358,  359, 
and  notes. 

The  election,  as  we  have  said,  was  for  the 
choice  of  selectmen  for  three  years  and  other 
town  officers  for  the  ensuing  year.  The 
words,  "three  years,"  appearing  on  the  paster 
after  the  name  of  the  person  voted  for  cor- 
rectly stated  the  term  of  office  required  by 
the  official  ballot.  St.  1913,  c.  835,  §§  406, 
407.  If  a  distinguishing  mark  is  the  use 
by  the  voter  of  numbers,  letters,  characters 
or  symbols  by  which  he  can  be  identified  and 
how  he  voted  determined,  the  words  of  them- 
selves do  not  disclose  the  voter's  identity  and 
whether  by  some  pre-arrangement  or  under- 
standing they  were  deliberately  so  intended 
was  a  question  of  fact  upon  which  the  finding 
for  the  respondents  by  the  single  justice  is 
conclusive.  Voorhees  v.  Arnold,  108  la.  77, 
78  N.  W.  795;  Kelso  v.  Wright,  110  la.  660, 
81  N.  W.  805;  Boston  Supply  Co.  v.  Rubin, 
214  Mass.  217,  220,  101  N.  E.  133.  If  it  be 
suggested  that  the  blank  spaces  enable  the 
voter  to  insert  the  name  of  any  person  not 
printed  on  the  ballot,  §  259  reads  that  those 
spaces  are  left  in  which  "the  voter  may  in- 
sert" such  names.  The  statute  does  not  say 
that  he  must  use  this  mode  of  expressing 
his  will  or  his  ballot  is  defective.  If  the 
[227]  construction  by  implication  the  peti- 
tioner urges  is  adopted,  he  gets  an  office  to 
which  he  has  not  been  elected,  unless  the 
will  of  a  majority  of  the  voters  at  an  elec- 
tion, where  no  fraud  or  misconduct  appears 
or  is  claimed,  is  nullified,  a  result  wholly  in- 
consistent with  the  spirit  of  our  election  laws. 
The  Legislature,  if  it  intended  to  restrict 
the  voter  to  the  use  of  the  blank  spaces  alone, 
should  have  directed  in  appropriate  language 
that  this  was  the  only  way  in  which  the  voter 
could  express  an  independent  choice. 

The  petitioner  also  relies  on  Miner  v.  Olin, 
159  Mass.  487,  34  N.  E.  721,  as  having  de- 
cided that  the  voter  no  longer  can  prepare 
his  own  ballot  except  by  the  insertion  of 
names  in  the  spaces  left  blank.  But  the  only 
questions  there  considered  were  the  constitu- 
tionality of  the  provisions  of  St.  1893,  c.  417, 
relating  to  caucuses  and  the  placing  of  names 
of  candidates  not  thus  nominated  on  the  offi- 
cial ballot  by  the  Secretary  of  the  Common- 
wealth.   It  must  be  borne  in  mind  that  our 


laws  relating  to  elections  are  enacted  not 
merely  to  preserve  the  parity  and  secrecy 
of  the  ballot  and  to  curb  in  so  far  as  poe- 
sible  corrupt  practices,  but  to  ascertain  and 
not  to  thwart  the  popular  will  honestly  ex- 
pressed. Blackmer  v.  Hildreth,  181  Mass.  29^ 
31,  63  N.  E.  14. 

The  St.  of  1913,  c.  835,  §  280,  provides 
that  pasters  which  are  to  be  placed  on  the 
official  ballot  shall  conform  as  to  names,  resi- 
dences and  political  designations  of  candi- 
dates and  the  size  of  the  type  in  which  the 
names  shall  be  printed  with  the  requirements 
of  §§  258  and  261,  where  the  names  of  all 
candidates  not  here '  material  ''shall  be  in 
capital  letters  not  less  than  one-eighth  of 
an  inch  nor  more  than  one-quarter  of  an  inch 
in  height."  The  single  justice  having  found 
that  the  name  on  the  pasters  was  not  in  con- 
formity with  the  statute,  except  as  to  the 
initial  letters  of  the  name  printed  thereon, 
the  petitioner  further  contends  tha,t  for  this 
reason  these  ballots  are  defective.  If  the 
voter  had  chosen  to  write  or  even  print  in 
the  blank  space  the  name  of  the  person  for 
whom  he  desired  to  vote,  followed  bv  a  cross 
in  the  appropriate  space,  the  ballot  would 
have  been  counted  under  St.  1913,  c.  835, 
§  292,  although  the  size  of  the  letters  used 
did  not  conform  with  the  requirement  of 
§  261.  Cole  V.  Tucker,  164  Mass.  486,  488, 
41  X.  E.  681,  29  L.R.A.  668.  It  would  follow 
from  the  petitioner's  view,  that  if  the  voter 
chooses  to  use  a  slip  on  which  the  name  had 
been  similarly  printed  with  the  appropriate 
designation,  the  ballot  is  defective  [228]  be- 
cause the  letters  are  not  of  statutory  size. 
Or  in  other  words,  the  first  class  of  voters 
can  have  their  votes  counted,  while  those 
using  the  second  mode  practically  are  dis- 
franchised, which,  in  the  opinion  of  a  major- 
ity of  the  court,  cannot  be  reached  under  the 
statute.  O'Connell  v.  Mathews,  177  Mass. 
618,  521,  59  N.  E.  195. 

The  statute,  as  to  all  the  questions  raised, 
being  directory  and  not  mandatory,  the  board 
of  registrars  rightly  counted  these  ballots, 
and  the  petition  by  the  terms  of  the  report 
is  to  be  dismissed.  Sewall  v.  Jones,  9  Pick. 
(Mass.)  412,  414;  Torrey  v.  Millbury,  21 
Pick.  (Mass.)  64,  67 j  Green  v.  Holway,  101 
Mass.  243,  248,  3  Am.  Rep.  339;  Taunton  v. 
Bristol  County,  213  Mass.  222,  224,  100  N.  £. 
361. 

So  ordered. 


NOTE. 

In  the  reported  case  it  is  held  that  where 
the  intent  of  a  voter  can  be  fairly  ascer- 
tained by  an  inspection  of  his  ballot,  effect 
should  be  given  to  the  intent  even  though  it 
is  expressed  in  an  irregular  manner,  unless 
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a  statute  expressly  declares  tiiat  the  voter 
s]iall  express  that  intent  in  a  particular 
manner.  The  Talidity  of  a  ballot  with  re- 
spect to  the  mark  which  the  voter  may  place 
thereon,  is  discussed  in  the  note  to  Murray 
y.  WaitOy  reported  ante,  this  volume^  at  page 
1128. 
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BEDIKGTON  ET  AI.. 
DITTMEB 

V. 

PRENTISS. 

Ohio  Supreme  Court — May  4,  1915. 
02  Ohio  St.  101;  110  N.  E.  652. 


Courts  —  Jurisdiction  of  Appellate 
Court  —  LesislatiTo  Power  to  Resu- 
late. 

The  constitution  of  Ohio  vests  the  judi- 
cial power  of  this  state  in  the  courts  and 
specifically  defines  and  limits  both  the  orig- 
inal and  the  appellate  jurisdiction  of  the 
courts  of  appeals.  The  general  assembly  of 
the  state  cannot  enlarge  or  restrict  this 
jurisdiction  in  matters  judicial,  but  may  pro- 
vide by  law  for  the  exercise  of  that  juris- 
diction. 

CoAftitiatiomal  Iiaw  —  Belesatioa  to 
Oo«rtfl  of  H oajndieial  IHitj. 

In  the  absence  of  express  constitutional 
provision  therefor,  the  general  assembly  of 
Ohio  cannot  assign  to  the  judicial  branch  of 
the  government  any  duties  other  than  those 
that  are  properly  judicial,  to  be  performed 
in  a  judicial  manner. 

Eleotioiu  —  Jurisdiction  to  Hear  Con« 
test  —  Iie8:islative  Power. 

Under  the  provisions  of  section  21  of  ar- 
ticle II  of  the  constitution,  the  general  as- 
sembly has  the  power  to  determine  before 
what  authority  and  in  what  manner  a  trial 
of  contested  elections  shall  be  conducted.  In 
the  exercise  of  this  power  it  may  in  its  dis- 
cretion confer  jurisdiction  upon  any  of  the 
courts  of  this  state  to  hear  and  determine 
election  contests. 

Petition  on  Contest  —  Sufficiency. 

Where  the  petition  in  an  election  contest 
specifically  sets  forth  the  several  grounds  of 
contest  and  alleges  that  contestor  was  duly 
and  legally  elected  to  the  office  in  controversy, 
and  from  the  facts  alleged  it  necessarily  fol- 
lowed that  contestor  claimed  that  the  irregu- 
larities complained  of  prevented  a  fair  count 
of  the  ballots  and  caused  a  wrong  result  to 
be  declared,  it  is  not  defective  for  failure  to 
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allege  that  such  irregularities  changed  the 
result  of  the  election,  or  that  but  for  such 
irregularities,  the  canvass  of  the  vote  would 
have  shown  the  election  of  contestor. 

Marking  of  Ballot  —  Kind  of  Mark. 

Under  Gen.  Code,  §  5070,  par.  9,  providing 
that  no  ballot  shall  be  rejected  for  any  tcL-li- 
nical  error  which  does  not  make  it  impossible 
to  determine  the  voter's  choice,  the  fact  that 
the  word,  "Yes,"  instead  of  the  proper  mark, 
appeared  in  the  space  to  the  left  of  a  name, 
did  not  require  that  the  ballot  be  rejected, 
where  there  was  no  question  as  to  the  inten- 
tion of  the  voter  or  evidence  of  any  fraudu- 
lent or  corrupt  purpose  to  distinguish  the 
ballot. 

[See  note  at  end  of  this  case.] 

Place  of  Mark. 

That  a  cross-mark  was  placed  to  the  left 
of  a  blank  space  on  a  ballot  does  not  prevent 
tiie  counting  of  the  ballot  for  a  candidate 
before  whose  name  a  cross  mark  was  prop- 
erly placed,  where  it  does  not  appear  that 
the  ballot  was  so  marked  for  the  fraudulent 
and  corrupt  purposes  of  distinguishing  it. 

[See  20  Ann.  Cas.  672;  Ann.  Cas.  1917E 
657.] 

No.  14798. 
Error  to  Court  of  Appeals,  Lorain  county. 

Election  contest.  Horace  G.  Redington  et 
al.,  plaintiffs,  and  W.  B.  Thompson,  defend- 
ant. Judgment  for  plaintiffs.  Defendant 
brings  error.   Afubicsd. 

No.  14813. 
Error  to  Court  of  Appeals,  Henry  county. 

Election  contest.  H.  R.  Dittmer,  plaintiff, 
and  P.  C.  Prentiss,  defendant.  Petition  dis- 
missed.   Plaintiff  brings  error.    Revbssed. 

[101]  In  case  No.  14798,  the  plaintiff  in 
error,  W.  B.  Thompson,  and  the  defendants 
in  error,  Horace  Q.  Redington  and  Fred  F. 
Thomas,  were  candidates  for  judge  of  the 
court  of  common  pleas  of  Lorain  county,  at 
the  election  held  Novetfiber  3,  1914,  and  the 
canvassing  board  of  that  county,  on  the  6th 
day  of  November,  1914,  found  that  W.  B. 
Thompson  received  4986  votes,  Fred  F.  Thom- 
as 2460  [102]  votes  and  Horace  G.  Redington 
4982  votes,  and  declared  W.  B.  Thompson 
elected  to  that  office. 

On  the  10th  day  of  November,  1914,  Horace 
G.  Redington  filed  in  the  court  of  appeals  of 
Lorain  county  a  petition  to  contest  the  elec- 
tion of  W.  B.  Thompson,  under  provisions  of 
Section  5137,  General  Code,  to  which  petition 
W.  B.  Thompson  filed  a  general  demurrer, 
which  demurrer  was  overruled  by  the  court. 

The  defendant,  W.  B.  Thompson,  then  filed 
an  answer,  admitting  that  he  was  a  candidate 
at  the  general  election  held  in  Lorain  county 


1162 


CITE  THIS  VOL.  ANN.  CAS.  1918A. 


on  November  3,  1914,  for  judge  of  the  com- 
mon pleas  court;  that  Horace  G.  Redington 
und  F.  F.  Thomas  were  also  candidates  for 
the  same  office,  and  that  there  was  but  one 
judge  of  the  common  pleas  court  to  be  elect- 
ed; that  the  canvassing  board  of  that  county 
canvassed  the  returns  of  the  vote  cast  for 
common  pleas  judge  at  this  election,  and 
found  and  declared  as  a  result  of  said  can- 
vass that  W.  6.  Thompson  received  4985 
votes,  F.  F.  Thomas  2460  votes  and  Horace 
G.  Redington  4982  votes,  and  declared  W,  B. 
Thompson  elected  to  the  office  of  common 
pleas  judge  for  I-orain  county;  admits  that 
the  petitioner  took  an  appeal  from  this  find- 
ing, and  denies  each  and  every  other  allega- 
tion and  averment  in  the  petition  contained, 
and,  further  answering,  avers  that  he  was 
duly  elected  at  such  election  as  common  picas 
judge  of  Lorain  county,  that  the  canvassing 
board  so  declared  and  issued  to  him  a  certifi- 
<?ate  of  election,  and  said  certificate,  with  a 
fee  of  $5,  was  deposited  with  the  secretary 
of  state  of  Ohio,  as  provided  for  by  law,  and 
that  by  reason  thereof  [103]  he  is  entitled 
to  a  commission  from  the  governor,  counter- 
signed by  the  secretary  of  state,  authorizing 
him  to  act  as  such  common  pleas  judge  for 
the  duration  of  the  period  of  time  for  which 
he  was  elected. 

The  court  of  appeals  found  on  the  issue  so 
joined  that  4985  ballots  were  cast  for  W.  B. 
Thompson  and  4985  ballots  were  cast  for 
Horace  G.  Redington,  and  that  as  no  candi- 
date received  a  plurality  of  all  the  votes  cast 
at  said  election  for  said  office,  there  was  no 
choice  of  candidates,  and  that  neither  of  said 
candidates  for  the  office  of  common  pleas 
judge  was  elected  at  said  election. 

This  proceeding  in  error  is  brought  to  re- 
verse this  judgment  of  the  court  of  appeals 
of  Lorain  county  in  this  action. 

In  the  second  above-entitled  action,  No. 
14813,  H.  R.  Dittmer  commenced  a  similar 
action  in  the  court  of  appeals  of  Henry 
county  to  contest  the  election  of  P.  C.  Pren- 
tiss for  the  office  of  judge  of  common  pleas 
court  of  that  county.  On  motion  to  dismiss 
the  petition  that  court  held  that  it  had  no 
jurisdiction  in  a  proceeding  to  contest  an 
election  for  the  judge  of  common  pleas  court; 
that  Section  137  et  seq.,  General  Code  of 
Ohio,  in  so  far  as  they  attempt  to  confer 
jurisdiction  on  the  court  of  appeals  to  hear 
and  determine  an  election  contest,  are  uncon- 
stitutional and  void.  A  petition  in  error  is 
Hied  in  this  court  to  reverse  that  judgment  of 
the  court  of  appeals  of  Henry  county. 

George  L.  GliUch,  O.  B.  FhuUey,  D.  H. 
Aiken  and  G,  A.  Resek  for  Thompson,  plain- 
tiff in  error. 

T.  A.  Conicay  and  C.  G.  Washhnm  for 
Redington  et  al.,  defendants  in  error. 


Smith,  Beckicith  d  Ohlinger  tor  Dittmer, 
plaintiff  in  error. 

Donovan  d  Donovan,  George  A.  Meckison, 
Broicn,  Hahn  d  Bamger  and  Webster  d  KirU 
ley  for  Prentiss,  defendant  in  error. 

[104]  Donahue,  J. — Tlie  principal  question 
presented  by  the  record  in  these  cases,  and 
the  one  common  to  both,  is  the  question  of 
the  jurisdiction  of  the  court  of  appeals  to 
hear  and  determine  a  contest  of  an  election 
of  common  pleas  and  superior  judges. 

Section  5137,  General  Code,  as  amended 
(103  0.  L.  423),  specifically  confers  upon  the 
court  of  appeals  exclusive,  original  jurisdic- 
tion in  the  contest  of  election  of  common 
pleas  and  superior  judges,  and  provides  that 
any  elector  of  the  city,  county  or  subdivision 
may  contest  the  election  of  any  judge  by 
taking  an  appeal  from  the  finding  and  deci- 
sion of  the  canvassing  board  which  finds  and 
declares  the  result  of  the  election  of  such 
judge  to  the  court  of  appeals  of  the  county 
in  which  the  contestee  resides.  Section  5138, 
General  Code,  provides  that  *'The  appeal 
shall  be  in  the  form  of  a  petition,  addressed 
to  the  court,  in  which  shall  be  set  forth  iit 
brief  and  plain  terms  that  such  appeal  is 
taken,  by  w^hom  and  upon  what  grounds  the 
election  is  contested."  [105]  In  these  par- 
ticulars and  the  further  provisions  as  to  no- 
tice of  appeal  and  service  of  a  copy  of  the 
petition  upon  contestee,  the  contestor  in  each 
of  these  cases  has  fully  complied.  If  these 
sections  of  the  statutes  are  constitutional, 
then  the  court  of  appeals  has  jurisdiction  to 
hear  and  determine  a  contest  of  election  of 
common  pleas  and  superior  court  judges. 

It  is  claimed  on  behalf  of  the  contestees 
that  the  jurisdiction  of  the  court  of  appeals 
is  defined  and  limited  by  Section  6  of  Article 
IV  of  the  Constitution;  that  the  general  as- 
sembly of  Ohio  is  without  authority  to  en- 
large' such  jurisdiction,  and  that  even  if  the 
general  assembly  has  authority  to  confer 
jurisdiction  upon  the  court  of  appeals  in 
matters  judicial,  the  power  to  hear  and 
determine  election  contests  is  not  a  judicial 
power,  within  the  meaning  of  Article  IV  of 
the  Constitution,  and  the  legislative  branch 
of  our  state  government  cannot  assign  to  the 
judicial  branch  any  duty  other  than  those 
that  are  properly  judicial,  to  be  performed 
in  a  judicial  manner. 

Section  6  of  Article  IV  of  the  Constitution, 
as  amended  September  3,  1912,  provides  that 
"The  courts  of  appeals  shall  have  original 
jurisdiction  in  quo  warranto,  mandamus, 
liabeas  corpus,  prohibition  and  procedendo, 
and  appellate  jurisdiction  in  the  trial  of 
chancery  cases,  and,  to  review,  affirm,  modi- 
fy, or  reverse  the  judgments  of  the  courts  of 
common  pleas,  superior  courts  aud  other 
courts  of  record  within  the  district  as  may 
be  provided  by  law," 
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It  is  dear  from  this  provigion  of  the  con- 
stitution [106]  that,  in  so  far  as  judicial 
powers  are  concerned,  the  court  of  appeals 
obtains  all  its  jurisdiction,  both  original  and 
appellate,  directly  from  the  constitution  it- 
self. The  general  assembly  has  no  power  to 
extend  or  limit  its  jurisdiction,  but  is  limited 
solely  to  the  power  to  provide  by  law  for  the 
exercise  by  that  court  of  the  jurisdiction 
conferred  upon  it  by  the  constitution. 

That  elections  belong  to  the  political 
branch  of  the  government,  and  that  any  au- 
thority conferred  by  the  general  assembly  of 
Ohio  under  Section  21  of  Article  II  of  the 
Constitution  to  try  contested  elections  is  not 
judicial  power  within  the  meaning  of  Section 
1  of  Article  IV  of  the  Constitution,  which 
vests  the  judicial  power  of  the  state  in  the 
courts,  is  no  longer  an  open  question  in  Ohio. 
(Link  V.  Karb,  89  Ohio  St.  326,  104  N.  E. 
632;  State  v.  Harmon,  31  Ohio  St.  250.) 
It  follows,  therefore,  that  if  tlie  general  as- 
sembly has  no  authority,  under  the  provisions 
of  Section  6  of  Article  IV  of  the  Constitu- 
tion, to  confer  judicial  power  upon  the  court  . 
of  appeals  in  matters  properly  judicial,  it 
certainly  could  have  no  authority,  under  the 
same  provision  of  the  constitution,  to  confer 
powers  not  judicial  upon  that  court,  and 
unless  such  authority  is  found  in  Section  21 
of  Article  II  of  the  Constitution,  then  Section 
5137  et  seq..  General  Code,  are  unconstitu- 
tional and  void. 

Article  IV  of  the  Constitution  relates  to 
the  judicial  power  of  the  state,  and  so  far 
as  that  power  is  concemejl  the  several  pro- 
visions of  Article  IV  of  the  Constitution 
are  controlling.  If  the  authority  to  hear 
and  determine  an  election  contest  were  a 
[107]  judicial  and  not  a  political  power,  that 
would  be  the  end  of  this  controversy,  for  in 
that  evmt  Section  21  of  Article  II  would 
be  in  direct  conflict  with  Section  1  of  Article 
IV,  which  vests  all  judicial  power  in  the 
court.  Section  21  oi  Article  II  does  not  re- 
quire tlie  general  assembly  to  confer  this 
authority  upon  the  courts,  but  it  may  pro- 
vide for  contests  of  election  in  various  ways 
and  before  various  authorities  other  than 
th^  courts  of  this  state.  The  power  to  hear 
and  determine  election  contests,  however, 
being  political  and  not  judicial,  the  provi- 
sion of  Section  21  of  Article  II  is  not  in 
conflict  with  Section  1  of  Article  IV,  for  the 
reason  that  it  authorizes  the  general  assem- 
bly to  confer  such  powers  upon  other  authori- 
ties than  the  courts  of  this  state.  If  it  is 
in  conflict  at  all,  it  is  in  conflict  because, 
under  its  provisions,  the  general  assembly 
may  confer  such  power  upon  the  courts. 

The  provision  of  Section  1  of  Article  IV  as 
amended  September  3,  1912,  does  not  differ 
in  any  respect  that  would  aflfect  this  question 
from  the  provision  of  Section  1  of  Article  IV 
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of  the  Constitution  of  1851.  Section  21  of 
Article  II  of  the  Constitution  of  1851  is  not 
affected  in  any  way  by  the  amendments 
adopted  September  3,  1912.  For  over  half 
a  century  these  two  sections  have  each  been 
an  integral  part  of  the  organic  law  of  this 
state,  and  each  has  accomplished  its  own 
proper  purposes  without  aid  or  hindrance 
from  the  other.  There  is  nothing  in  the 
amended  constitution  that  could  in  any  way 
affect  the  former  holdings  of  this  court  that 
they  are  not  in  conflict  with  each  other. 
In  the  case  of  State  v.  Mar  low,  15  Ohio 
[108]  St.  114,  it  was  held  that  the  general  as- 
sembly not  only  had  the  power  to  provide  by 
law  before  what  authority  and  in  what  man- 
ner the  trial  of  contested  elections  should  be 
conducted,  but  that  it  was  a  duty  imposetl 
upon  the  legislature  by  the  cojistitution  of 
the  state.  In  the  discussion  of  this  question, 
Scott,  J.,  in  the  opinion  in  that  case,  said: 
**In  fulfillment  of  the  solemn  obligation  thus 
imposed,  we  And  upon  the  statute  book,  in 
the  election  laws  of  the  state,  jurisdiction 
specially  conferred  upon  various  tribunals  to 
hear  and  determine  contests  in  regard  to  the 
election  of  the  different  public  oflicers,  and 
the  mode  prescribed  in  which  such  contests 
shall  be  conducted.  The  courts  of  common 
pleas  in  Che  several  counties  are  specially 
designated  as  the  ^authority*  before  which 
elections  of  sheriffs,  and  the  various  other 
county  oflicers  shall  be  contested  and  by 
which  such  contests  shall  be  heard  and  deter- 
mined. The  senate  of  the  state  is,  by  the 
same  laws,  invested  with  full  jurisdiction  to 
liear  and  determine  any  contest  in  regard  to 
the  election  of  governor,  lieutenant-governor, 
judge  of  this  court,  or  of  the  court  of  com- 
mon pleas,  and  other  state  officers." 

In  the  case  of  State  v.  Harmon,  supra, 
White,  J.,  said:  ** Under  this  provision,  the 
selection  of  the  authority  for  the  trial  of 
contested  elections  rests  in  the  discretion  of 
the  general  assembly;  and  the  exercise  of 
this  discretion  is  not  limited  to  a  selection 
to  be  made  from  the  courts  established  under 
the  constitution.  And  although  it  is  true 
the  question  now  made  did  not  arise  in 
the  case  of  State  v.  Marlow,  yet  we  fully 
[109]  concur  with  what  is  said  in  the  opinion 
in  that  case,  by  Scott,  J.,  on  the  subject.  15 
Oliio  St.  134." 

This  question  was  also  considered  by  this 
court  in  the  cases  of  State  v.  Berry,  14  Ohio 
St.  315,  and  Peck  v.  VVeddell,  17  Ohio  St. 
271,  and  in  both  of  Uiese  cases  it  was  held 
that  tlie  general  assembly  had  the  authority, 
under  the  provisions  of  Section  21  of  Article 
II,  to  determine  by  law  before  what  author- 
ity and  in  what  manner  the  trial  of  contested 
elections  shall  be  conducted,  and  that  the 
mode  and  method  provided  by  the  statute  for 
such  contest  is  exclusive. 
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It  is  true  that  the  question  as  to  the  au* 
thority  of  the  general  assembly  to  confer 
upon  the  courts  the  power  to  hear  contested 
election  cases  was  not  specifically  presented 
in  either  of  the  cases  above  cited;  on  the 
contrary,  the  questions  were: 

1st.  Has  the  general  assembly  power  to 
confer  upon  any  tribunals,  other  than  the 
courts,  authority  to  hear  and  determine  elec- 
tion contests? 

2d.  If  the  legislature  has  such  authority, 
are  the  courts  of  the  state  still  open  to  the 
aggrieved  parties,  or  is  the  remedy  provided 
by  statute  exclusive? 

Answering  these  questions,  this  court  held, 
in  the  cases  cited,  that  the  general  assembly, 
in  the  exercise  of  the  power  conferred  upon 
it  by  Section  21  of  Article  II,  was  not  limited 
to  a  selection  to  be  made  from  the  courts 
established  under  the  constitution,  and  that 
where  the  general  assembly  provided  by  stat- 
ute a  method  for  contest  of  elections,  that 
method  was  exclusive.  The  statutes  then 
conferred  [110]  upon  various  tribunals,  in- 
cluding the  courts  of  this  state,  authority  to 
hear  and  determine  election  contests.  If 
there  was  then  no  conflict  between  Sections 
21  of  Article  II  and  Section  1  of  Article  IV, 
there  is  none  now,  for  Section  21  of  Article 
II  then  authorized  the  general  assembly  to 
confer  upon  or  withhold  from  the  courts  the 
power  to  hear  and  determine  election  con- 
tests, and  Section  1  of  Article  IV  then  vested 
all  judicial  power  in  the  courts. 

The  two  provisions  are  readily  reconcila- 
ble; they  relate  to  entirely  different  sub- 
jects, one  to  judicial,  the  other  to  political, 
powers.  One  vests  unconditionally  and  ir- 
revocably, so  far  as  the  general  assembly  is 
concerned,  all  the  judicial  power  of  the  state 
in  the  courts;  the  other  provision  confers 
upon  the  general  assembly  of  Ohio  the  power 
to  determine  by  law  before  what  authority 
and  in  what  manner  the  trial  of  contested 
elections  shall  be  conducted.  That  authority 
may  or  may  not  be  the  courts.  The  grant  of 
power  is  general  in  its  terms,  absolutely  un- 
limited and  unqualified.  The  language  is  so 
plain  and  unambiguous  that  the  framers  of 
the  constitiition  and  the  people  of  the  state, 
when  they  adopted  this  provision,  must  have 
understood  that  that  section  would  confer 
upon  the  general  assembly  authority  to  select 
any  of  the  courts  of  the  state  as  the  forum 
in  which  to  try  election  contests,  regardless 
of  the  fact  that  the  courts  were  created  by 
another  provision  of  the  constitution,  solely 
and  only  for  the  purpose  of  administering 
the  judicial  power  of  the  state. 

In  this  view  of  the  case,  it  is  not  important 
[111]  whether  this  proceeding  to  contest  elec- 
tion is  in  the  nature  of  an  appeal  or  an  orig- 
inal action ;  in  either  case  the  constitutional 
authority  of  the  general  assemblv  to  confer 


jurisdiction  upon  the  courta  of  appeals  to 
hear  and  determine  this  contest  of  election 
is  found  in  Section  21  of  Artiele  II  of  the 
Constitution. 

Nor  is  it  necessary  to  inquire  whether  this 
court  acquires  appellate  jurisdiction  under 
the  provisions  of  Section  2  of  Article  IV  of 
the  Constitution,  or  under  the  section  of  the 
statutes  providing  for  the  prosecution  of 
error  in  this  court  to  the  Judgment  of  the 
court  of  appeals  in  contest  of  election  cases, 
for  if  the  general  assembly  has  authority  to 
confer  original  jurisdiction  upon  the  courts 
of  this  state  to  hear  and  determine  such 
cases,  it  follows  that,  under  the  same  provi- 
sion of  the  constitution,  it  has  the  power 
also  to  confer  appellate  jurisdiction. 

The  conclusions  reached  upon  these  ques- 
tions require  the  reversal  of  the  judgment  of 
the  court  of  appeals  of  Henry  county,  dis- 
missing the  petition  in  the  case  of  Dittmer  v. 
Prentiss,  No.  14813. 

The  case  of  Thompson  v.  Redington  et  al., 
No.  14798,  presents  further  questions  neces- 
sary to  be  considered  in  the  determination 
of  that  case.  It  is  contended  that  the  peti- 
tion is  defective  for  the  reasons  that  it  con- 
tains no  averments  that  the  irregularities 
and  errors  complained  of  changed  the  result 
of  the  election,  and  no  averment  that,  but  for 
such  irregularities  and  errors,  the  canvass  of 
the  vote  would  have  shown  the  election  of  the 
contestor.  The  statute  requires  that  the  peti- 
tion shall  set  forth  [112]  in  brief  and  plain 
terms  ''upon  what  grounds  the  election  is 
contested."  The  petition  in  this  case  spe- 
cifically sets  forth  several  grounds  of  con- 
test. It  further  avers  that  the  contestor  was 
duly  and  legally  elected  to  this  office.  It 
necessarily-  follows,  without  further  aver- 
ment, that  it  is  the  claim  of  the  contestor 
that  these  errors,  mistakes  and  irregular! tio^ 
complained  of,  prevented  a  fair  count  of  ilic 
ballots  cast  for  him  and  his  opponents,  ah  I 
that  by  reason  thereof  the  wrong  result  ^va^« 
declared.  Any  further  all^ation  in  that  re- 
spect would  be  unnecessary  and  redundant. 
It  is  doubtful  if,  under  this  statute,  any  aver- 
ments are  required,  except  the  grounds  upon 
which  the  election  is  contested,  for  this  OQn- 
test  may  be  brought  by  any  elector,  as  well 
as  the  person  claiming  to  be  elected  to  the 
office. 

The  judgment  of  the  court  of  appeals  in 
reference  to  the  disputed  ballots  is  fully  sus- 
tained by  the  evidence  before  it.  In  Exhibit 
No.  1,  the  word  '*yeB'*  is  written  in  the  space 
to  the  left  of  the  name  of  Horace  G.  Reding- 
ton. This  of  course  is  technically  wrong,  but 
there  is  no  question  as  to  the  intention  of 
the  voter.  Paragraph  9  of  Section  5070, 
General  Code,  provides  that  no  ballot  shall 
be  rejected  for  any  techn^l  error  which  does 
not    make   it   impossible   to  determine   the 
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voter's  choice.  This  statute  requires  that 
where  the  ballot  is  so  marked  that  the  inten- 
tion of  the  voter  is  evident,  the  ballot  should 
be  counted  regardless  of  whether  the  mark 
indicating  his  intention  is  the  mark  the  stat- 
ute directs  him  to  make  or  not. 

On  Exhibit  No.  2,  the  cross  mark  is  prop- 
erly placed  in  the  space  to  the  left  of  the 
name  of  Horace  [113]  G.  Hedington.  An- 
other cross  mark  was  placed  to  the  left  of 
the  blank  space,  below  all  the  names  of  the 
candidates  for  judge  of  common  pleas  court. 
The  cross  before  the  blank  space  does  not 
authorize  this  ballot  to  be  counted  for  any 
person,  and,  therefore,  does  not  prevent  the 
counting  of  the  ballot  for  the  candidate  be- 
fore whose  name  a  cross  mark  is  properly 
placed. 

While  there  might  be  some  difference  of 
opinion  as  to  whether  the  mark  placed  before 
the  name  of  Horace  G.  Redington  on  Exhibit 
Ko.  3  is  in  fact  a  cross  mark,  yet  a  finding 
by  the  court  of  appeals  that  it  is  such  a 
mark  and  prevents  the  ballot  being  counted 
for  either  candidate,  because  two  have  been 
voted  for  when  there  is  but  one  judge  to 
elect,  would  not  be  reversed  by  this  court  as 
an  error  of  law.  The  question  is  really  one 
of  fact  and  not  of  law,  for  it  is  conceded 
by  counsel  that  if  this  is  a  cross  mark  the 
ballot  cannot  be  counted  for  either  candidate. 

There  remains,  then,  but  the  question  of 
fact  as  to  whether  this  is  or  is  not  a  cross 
mark.  In  comparison  with  the  strong,  clear 
lines  of  the  cross  mark  in  front  of  the  name 
of  W.  B.  Thompson,  there  is  a  substantial 
difference,  but,  nevertheless,  both  lines  of  the 
cross  mark  are  so  plain  on  the  original  ex- 
hibit that  if  it  were  not  for  the  plainer  and 
heavier  lines  of  the  cross  mark  in  front  of 
the  name  of  W.  B.  Thompson,  no  doubt  what- 
ever would  arise. 

The  further  claim  is  made  by  counsel  for 
plaintiff  in  error  that  the  ballot  containing 
the  cross  mark  [114]  in  front  of  the  vacant 
space  and  the  ballot  containing  the  word 
'"yes,"  instead  of  a  cross  mark  in  the  space 
to  the  left  of  the  name  of  Horace  G.  Beding- 
ton,  should  not  have  been  counted  for  that 
candidate,  for  the  reason  that  these  are  dis- 
tinguishing marks  that  invalidate  each  of 
these  ballots. 

Before  this  question  could  be  considered  by 
the  court,  it  would  be  necessary  to  show  by 
some  evidence  that  the  ballots  were  so  marked 
for  the  fraudulent  and  corrupt  purpose  of 
distinguishing  them.  This  evidence  of  course 
might  appear  upon  the  face  of  the  ballots 
themselves,  but  that  is  not  necessarily  true 
of  the  ballots  in  question  in  this  case.  The 
provisions  of  paragraph  9  of  Section  5070 
clearly  indicate  the  legislative  intent  that  the 
voter's  choice  may  be  evidenced  in  some  other 
way  than  as  directed  by  the  statute.  Any 
other  mark  than  the  cross  mark  would  be 
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sufficient  to  distinguish  the  ballot  from  those 
marked  according  to  the  statute,  and  even 
the  statutory  marks  might  be  used  for  the 
same  purpose.  That  would  depend  entirely 
upon  the  intention  of  the  voter,  regardless 
of  whether  the  statutory  marks  or  other 
marks  were  used  to  distinguish  the  ballot 
cast  by  him.  There  being  no  evidence  in  this 
record  that  these  ballots  were  so  marked  for 
the  purpose  of  distinguishing  them  from 
other  ballots  cast  at  this  election,  it  is  un- 
necessary for  this  court  to  consider  that 
question  further. 

The  judgment  of  the  court  of  appeals  in 
the  case  of  W.  B.  Thompson  v.  Horace  G. 
Redington  et  al..  No.  14798,  is  affirmed. 

[115]  The  judgment  of  the  court  of  appeals 
in  the  case  of  H.  R.  Dittmer  v.  P.  C.  Pren- 
tiss, No.  14813,  is  reversed,  and  the  cause 
remanded  to  the  court  of  appeals  of  Hairy 
county  for  furtlier  proceedings  according  to 
law. 

Judgments  accordingly. 

No.  14798.  Nichols,  C.  J.,  Johnson,  New- 
man, Jones  and  Matthias,  J  J.,  concur.  Wan- 
amaker,  J.,  not  participating. 

No.  14813.  Johnson,  Donahue,  Wana- 
maker,  Jones  and  Matthias,  JJ.,  concur. 


NOTE. 

The  reported  case  holds  that  when  a  pro- 
vision of  a  statute  clearly  indicates  the  legis- 
lative intent  that  a  voter  may  express  his 
intention  in  some  other  way  than  that  direct- 
ed by  the  statute,  a  ballot  may  be  marked  in 
any  way  that  will  show  what  that  intent  is, 
and  a  ballot  irregularly  marked  will  not  be 
considered  as  bearing  a  distinguishing  mark. 
For  a  comprehensive  discussion  of  the  valid- 
ity of  a  ballot  with  respect  to  the  marks 
placed  on  it  by  a  voter  to  signify  his  choice, 
see  the  note  to  Murray  v.  Waite>  reported 
ante,  this  volume,  at  page  1128. 
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Illinois  Supreme  Court — February  16,  1916. 
272-111.  S€8;  112  N.  E.  €5. 


Husband  and  Wife  —  Antennptial 
Agreement  ^  Release  of  Dower  ^ 
Validity. 

A  contract  between  parties  about  to  marrv 
that  the  marriage  shall  not  affect  the  rights 
of  either  in  the  property  of  the  other  or  his 
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own  property  is  not  contrary  to  public  pol- 
icy, so  that  any  reasonable  provision  which 
an  adult  previous  to  marriage  agrees  to  ac- 
cept in  lieu  of  dower  will  bar  a  subsequent 
claim  thereto. 

[See  4  Ann,  Cas.  804;  16  Ann.  Cas.  700; 
Ann.  Cas.  1914B  620;  132  Am.  St.  Rep.  359.] 

Partial    Failure    of    Consideration    for 
Antennptial  Asreement. 

Where  parties  about  to  marry  agreed  each 
on  his  part  to  release  all  claims  to  the  prop- 
erty of  the  other,  the  wife  to  receive  $5,000 
to  be  paid  from  lier  husband's  estate  on  his 
death,  and  to  be  in  full  satisfaction  and  dis- 
charge of  her  claims  as  widow  or  heir  at  law, 
it  being  mutually  declared  to  be  the  intention 
that  neither  should  have  or  acquire  any  right, 
title,  or  claim  to  the  real  or  personal  estato 
of  the  other,  but  that  the  estate  of  each 
should  descend  or  vest  in  his  or  her  heirs  at 
law,  legatees,  or  devisees  as  though  no  mar- 
riage had  ever  taken  place,  and  each  agreeing 
that,  in  case  either  decided  to  mortgage  or 
sell  his  property,  the  other  would  join  in  the 
conveyance  or  mortgage,  after  which  the  hus- 
band mortgaged  his  real  estate  without  join- 
ing his  wife,  and  the  mortgage  was  fore- 
closed, the  heirs  of  the  mortgagee  have  title, 
and  can  have  the  cloud  of  the  wife's  claim  to 
$5,000  from  the  estate  removed;  the  mar- 
riage and  mutual  covenants  alone  being  suffi- 
cient to  support  the  antenuptial  agreement, 
and  the  payment  of  the  money  not  being  a 
condition  precedent  to  the  relinquishment. 

£See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Vermilion 
county:     Paktlow,  Judge. 

Action  by  Elizabeth  G.  Dickason  et  al., 
plaintiffs,  against  Mary  E.  English,  defend- 
ant. Judgment  for  defendant.  Plaintiffs  ap- 
peal. The  facts  are  stated  in  the  opinion. 
Reverses). 

Lindley^  PeniceJl  d  Litidlcy  and  Aahcrafi  d 
Aahcraft  for  appellants. 

H.  M.  Steely  and  H.  M.  Steely,  Jr,  for 
appellee. 

[369]  Dunn,  J. — On  June  12,  1899,  Joseph 
G.  English  and  Mary  E.  Forbes  entered  into 
the  following  agreement: 

"Memorandum  of  agreement  between  Jo- 
seph G.  English,  hereinafter  designated  as 
first  party,  and  Mary  E.  Forbes,  hereinafter 
designated  as  second  party,  both  residents  of 
Danville,  Vermilion  county,  Illinois. 

**Witne88eth:  Whereas  both  of  said  par- 
ties contemplate  entering  into  the  marriage 
relation  with  each  other  and  both  are  sev- 
erally possessed  of  real  and  personal  property 
in  his  and  her  own  right  and  each  have  chil- 
dren by  former  marriage,  all  of  said  children 
being  of  age  and  possessed  of  means  of  sup- 
port independent  of  their  parents,  and  it  is 
desired  by  the  parties  hereto  that  their  mar- 


riage shall  not  in  any  way  change  their  legal 
rights  or  that  of  their  children,  and  heirs  in 
the  property  of  each  of  them  from  what  they 
are  before  the  marriage.  Therefore  it  is 
agreed : 

"(1)  First  party  agrees  he  will  provide, 
during  the  continuance  of  the  marriage,  & 
home  for  second  party;  that  the  two  children 
of  second  party  may  reside  with  their  mother 
and  be  members  of  the  family  as  long  as  they 
remain  unmarried. 

"(2)  First  party  agrees,  in  case  he  shall 
survive  second  party,  lie  will  make  no  claim 
to  any  part  of  her  estate  as  surviving  hus- 
band. First  party,  in  consideration  of  said 
marriage,  waives  and  relinquishes  all  right 
of  dower  to  the  real  estate  of  which  second 
party  may  die  seized  and  all  right  to  her 
personal  estate  as  surviving  husband,  heir- 
at-law  or  otherwise. 

"(3)  First  party  agrees,  in  case  second 
party  survives  him,  she  shall  receive  from, 
and  the  executors,  administrators,  legal  rep- 
resentatives or  heirs  of  his  estate  shall  pay 
to  her,  the  sum  of  $5000  in  full  payment  and 
discharge  of  all  claims  she  may  have  to  dower 
or  homestead  rights  in  real  estate  of  which 
first  party  dies  seized;  also  in  full  payment 
of  all  claims  she  may  have,  as  his  widow  or 
heir-at-law,  to  an  allowance  or  widow's 
award  or  to  any  part  of  his  real  and  personal 
estate. 

"  ( 4 )  Second  party,  in  consideration  of  i*aid 
marriage,  agrees,  in  case  she  survives  first 
party,  she  will  make  no  claim  to  any  part 
or  share  of  the  real  or  personal  estate  of 
which  first  party  dies  seizor!  other  than  to 
the  sum  of  $5000  agreed  to  be  paid  her  out 
of  his  estate,  as  above  provided.  Second 
party  expressly  waives  and  relinquishes  all 
claim  to  dower,  homestead,  widow's  award 
or  other  right  to  the  real  and  personal  estate 
of  which  first  party  may  die  seized,  except 
to  the  said  sum  of  $5000,  which  is  to  be  full 
satisfaction  and  discharge  of  all  her  claims, 
as  widow  or  heir-at-law,  to  the  estate  of  the 
first  party. 

[370]  "(5)  It  is  mutually  declared  that  it 
is  their  intention  that  by  virtue  of  said  mar- 
riage  neither  one  shall  have  or  acquire  any 
right,  title  or  claim  in  and  to  the  real  or 
personal  estate  of  the  other,  but  that  the 
estate  of  each  shall  descend  to  or  vest  in  his 
or  her  heirs-at-law,  legatees  or  deWsees,  as 
may  be  prescribed  by  his  or  her  last  will 
and  testament  or  by  the  law  of  the  State 
then  in  force,  as  though  no  marriage  had 
ever  taken  place  between  them. 

"(6)  It  is  mutually  agreed  that  in  case 
either  of  the  parties  desire  to  mortgage  or 
sell  and  convey  his  or  her  real  or  personal 
estate  each  one  will  join  in  the  deed  of  con- 
veyance or  mortgage,  as  may  be  necessary  to 
make  the  same  effectual. 
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"(7)  It  is  further  agreed  that  this  agree- 
ment is  entered  into  by  each  party  with  a 
full  knowledge  on  the  part  of  each  as  to  the 
^extent  and  probable  value  of  the  estate  of 
the  other  and  of  all  the  rights  conferred  by 
law  upon  each  in  the  estate  of  the  other  by 
A'irtue  of  said  proposed  marriage,  biit  it  is 
their  desire  that  their  respective  rights  to 
each  other's  estate  shall  be  determined  and 
fixed  by  this  agreement,  which  shall  be  bind- 
ing upon  their  respective  lieirs  and  legal  rep- 
resentatives." 

Each  was  the  owner  of  real  and  personal 
property  at  that  time.  Two  days  later  they 
^vere  married  and  continued  to  live  together 
■as  husband  and  wife  until  Joseph  G.  English 
died,  on  January  17,  1910.  In  January,  1008, 
English  mortgaged  certain  real  estate  in  Ver- 
milion county  to  Livingston  T.  Dickason,  in 
which  his  wife  did  not  join.  Tliis  mortgage 
was  foreclosed  and  Livingston  T.  Dickason 
.acquired  title  to  the  premises  under  the  fore- 
<-Iosure  proceeding.  Upon  his  death  the  title 
became  vested  in  the  appellants,  as  trustees 
nnder  his  will.  After  the  death  of  English 
his  widow,  the  appellee,  filed  hc^^  claim 
against  his  estate  for  the  $5000  mentioned  in 
the  agreement  which  has  been  above  set  out, 
and  it  was  allowed  but  has  not  been  paid,  the 
•estate  being  insolvent.  The  appellants,  upon 
attempting  to  sell  a  part  of  the  premises, 
learned  that  the  appellee  was  claiming  to  be 
entitled  to  dower  in  them  unless  the  sum 
of  $5000  was  paid  to  her,  and  to  remove  this 
claim  as  a  cloud  upon  their  title  they  filed 
a,  bill  in  the  circuit  court  of  Vermilion  coun- 
ty. Mrs.  Englisii  answered  the  bill,  and  upon 
a  hearing  it  was  dismissed  for  want  of  equity, 
and  the  complainants  appealed.  The  question 
is  whether  the  [371]  ante-nuptial  agrtrement 
constituted  a  release  of  dower  at  the  date 
of  the  marriage,  or  whether  the  actual  pay- 
ment of  the  $5000  was  necessary  to  constitute 
:such  release. 

The  agreement  recites  the  intention  of  the 
parties  in  entering  into  it,  ''that  their  mar- 
riage shall  not  in  any  way  change  their  legal 
rights  or  Ihat  of  their  children  and  heirs  in 
the  property  of  each  of  them  from  what  they 
are  before  the  marriage."  It  contains  their 
mutual  declaration  "that  it  is  their  intention 
that  by  virtue  of  said  marriage  neither  one 
shall  have  or  acquire  any  right,  title  or  claim 
in  and  to  the  real  or  personal  estate  of  the 
other,  but  that  the  estate  of  each  shall  de- 
scend to  or  vest  in  his  or  her  heirs-at-law, 
legatees  or  devisees,  as  may  be  prescribed  by 
his  or  her  last  will  and  testament  or  by  the 
law  of  the  State  then  in  force,  as  though  no 
marriage  had  ever  taken  place  between  them." 
It  contains  the  mutual  agreement  ''that  in 
ease  either  of  the  parties  desire  to  mortgage 
or  sell  and  convey  his  or  her  real  or  personal 
estate  each  one  will  join  in  the  deed  of  con- 
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veyance  or  mortgage,  as  may  be  necessary  to 
make  the  same  effectual."  The  husband 
agreed  that  after  his  death  the  wife  should 
receive  $5000  in  full  payment  and  discharge 
of  her  dower  and  all  claims  against  his  estate, 
and  she  agreed  to  make  no  claim  to  any  part 
of  his  real  or  personal  estate  other  than  the 
said  sum  of  $5000.  Each  party  expressly 
waived  and  relinquished  all  claim  to  dower  or 
other  interest  in  the  real  or  personal  estate 
of  which  the  other  might  die  seized. 

A  contract  between  parties  about  to  marry 
that  the  marriage  shall  not  affect  the  rights 
of  either  in  the  property  of  the  other  or  in 
his  or  her  own  property  is  not  contrary  to 
public  policy  but  will  be  enforced.  Any  rea- 
sonable provision  which  an  adult  person  pre- 
vious to  marriage  agrees  to  accept  in  lieu 
of  dower  will  bar  a  subsequent  claim  of 
dower.  (McGee  v.  McGee,  91  III.  548;  Barth 
v.  Lines,  118  III.  374,  7  N.  E.  679,  59  Am. 
Rep.  374;  Dunlop  v.  Lamb,  182  111.  319,  55 
N.  E.  354;  Kroell  v.  Kroell,  219  111.  105,  4 
Ann.  Cas.  801,  70  N.  E.  63;  Colbert  v.  Rings, 
231  III.  404,  83  N.  E.  274.)  This  [372]  prop- 
osition is  not  denied,  but  it  is  insisted  that 
the  agreement  in  question  did  not  constitute 
a  present  and  immediate  release  and  relin- 
quishment of  the  right  of  dower  but  was  only 
to  take  effect  as  such  release  and  relinquish- 
ment upon  payment  of  the  $5000  which  the 
appellee  was  to  receive  from  the  executors, 
administrators,  legal  representatives  or  heirs 
of  her  husband  after  his  decease.  It  is  to  be 
observed  that  the  payment  of  the  $5000  is 
not  stated  to  be  in  consideration  of  the  re- 
lease of  dower  in  property  owned  by  English 
at  the  time  of  the  marriage  or  during  the 
marriage,  but  is  expressly  stated  to  be  in  full 
payment  and  discharge  of  all  claims  to  dower 
or  homestead  rights  in  real  estate  of  which 
he  might  die  seized,  and  of  all  claims,  as 
widow  or  heir-at-law,  to  any  part  of  his  real 
or  personal  estate.  The  consideration  of  the 
agreement,  in  fact,  consisted,  besides  the 
promise  to  pay  $5000,  of  the  marriage  itself 
and  of  the  mutual  covenants  of  the  parties. 
The  agreement  oi  the  parties  that  neither 
should  have  or  acquire  any  right,  title  or 
claim  in  and  to  the  real  or  personal  estate 
of  the  other  is  a  lawful  agreement  which  they 
were  competent  to  make.  The  marriage  and 
the  mutual  covenants,  alone,  were  a  sufficient 
consideration  to  support  such  an  agreement. 
If  there  had  been  no  promise  of  a  future  pay- 
ment appellee  would  have  acquired  no  right 
of  dower  in  her  husband's  property  by  the 
marriage  because  of  her  previous  relinquish- 
ment of  such  right.  The  fact  that  she  was 
to  receive  payment  in  money  after  her  hus- 
band's death,  in  addition  to  the  other  consid- 
erations for  the  relinquishment  of  her  dower, 
could  not  prevent  the  relinquishment  from 
taking  effect,  as  it  otherwise  would  have  done. 
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The  case  of  Brenner  v.  Gauch,  85  111.  868, 
is  relied  on  by  the  appellee.  The  statement 
of  the  agreement  in  that  case  is  very  brief. 
The  case  was  a  petition  by  a  widow  for  an 
allowance  of  a  widow's  award.  The  agree- 
ment relied  upon  as  a  bar  to  her  claim,  as 
stated  in  the  opinion  of  the  court,  was,  that 
"at  his  death  she  shall  have  and  receive 
[373]  from  his  estate  the  sum  of  $1500, 
which  sum  shall  be  received  by  her  in  lieu 
of  her  dower  and  in  full  satisfaction  of  all 
other  rights,  claims  and  interests  which  she 
might  otherwise  have  in  the  estate  by  virtue 
of  said  marriage."  There  was  not,  as  in  this 
case,  an  express  declaration  of  the  intention 
of  the  parties  that  their  marriage  should  not 
in  any  way  change  their  legal  rights  in  the 
property  of  each  of  them  from  what  they 
were  before  the  marriage,  and  that  neither 
should  have  or  acquire  any  right,  title  or 
claim  in  and  to  the  real  or  personal  estate 
of  the  other.  The  agreement  there  was,  to 
receive  after  the  husband's  death  an  amount 
in  full  satisfaction  of  the  wife's  rights  in  his 
property.  The  agreement  here  was  that  the 
wife  should  never  acquire  any  rights  in  the 
husband's  property  or  he  in  hers,  and  that 
his  executor  should  pay  her,  after  his  death, 
a  sum  of  money  which  she  should  receive  in 
full  satisfaction  of  her  rights  in  real  estate 
of  which  he  should  die  seized  and  of  all 
claims  she  might  have  to  any  part  of  his 
estate. 

In  Freeland  v.  fYeeland,  128  Mass.  509,  an 
ante-nuptial  contract  provided  that  the  par- 
ties should  retain  their  respective  estates, 
with  such  as  might  thereafter  accrue  to  them, 
separate  and  apart  from  each  other,  subject 
to  the  payment  of  their  respective  debts, 
with  power  to  manage  and  dispose  of  their 
estates  as  they  should  see  fit,  and  at  their 
decease  to  descend  to  their  respective  heirs- 
at-law  or  otherwise  dispose  of  as  they  might, 
respectively,  by  will  direct,  and  that  in  case 
of  the  wife  surviving  the  husband  she  should 
be  paid  the  sum  of  $1500.  On  the  death  of 
the  husband  without  assets  the  wife  was  held 
barred  of  dower,  the  court  saying:  "The 
benefit  of  the  provision  in  the  marriage  con- 
tract that  the  wife  .  .  .  shall  have  the 
entire  control  of  her  estate  during  her  life 
or  the  power  to  dispose  of  it  at  her  death, 
and  that  failing  any  disposition  of  it  it  shall 
go  to  her  beirs-at-law  to  the  exclusion  of 
her  husband,  has  been  fully  enjoyed  by  her. 
The  provision  as  [874]  to  the  $1500  is  not 
inserted  in  the  contract  as  a  condition  prece- 
dent to  her  covenant  becoming  binding." 

The  decree  of  the  circuit  court  will  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 

Rehearing  denied  April  7,  1916. 


NOTE. 

Effect  OA  Aatennptial  Agreeatent  for 
Release  of  Dower  or  Like  Interest  of 

•  Failnre  of  Oonsideratioa  for  Aeree* 
ment. 

Marriage  as  CansideraUan, 

Marriage  is  of  itself  a  sufficient  considera- 
tion for  an  antenuptial  agreement  releasing 
dower.     13  R.  C.  L.  tit.  Husband  and  Wife, 
p.   1015.     But  where  an  antenuptial  agree 
ment  is  entered  into  whereby,  in  consideration 
of  the  marriage  and  in  lieu  of  dower  or  otbir 
like  interest  in  the  property  of  one  of  the 
parties  to  the   contract,   the   other   accepts 
immediately  some  other  benefit,  but  subse- 
quently the  parties  mutually  agree  to  break 
the  engagement  to  marry,  the  party  receiving 
the  benefit  under  the  antenuptial  agreement 
probably  would  be  compelled  to  return  that 
which  was  received  because  of  a  total  failure 
of  consideration.    See  Essery  v.  Cowlard,  26 
Ch.  D.  (Eng.)  191,  53  L.  J.  Ch.  661,  61  L.  T. 
N.  S.  60,  32  W.  R.  518;  Bond  v.  Walford,  32 
Oh.  D.   (Eng.)  238.    Or,  if  the  death  of  one 
party  should  prevent  the  marriage  from  being 
consimimated,  the  same  result  would  probably 
follow.     See  Hamond  v.  Hicks,  1  Vem.  Ch. 
432,    23    Eng.    Rep.    (Reprint)    568.      So  a 
failure  of  consideration  probably  would  be 
deemed  to  result  if  a  marriage  should  be  judi- 
cially declared  null  and  void  ab  initio.    See 
P.  V.  P.  [1916]  2  Ir.  R.  400. 

Where  a  valid  marriage  has  been  entered 
into,  but  the  obligations  imposed  thereby, 
such  as  maintenance  of  the  wife,  etc.,  are  not 
performed,  and  the  marriage  is  the  only  con- 
sideration for  the  release  by  an  antenuptial 
agreement  of  dower  or  other  right  in  the 
property  of  the  defaulting  spouse,  failure  to 
perform  such  marriage  oUigations  may  be  so 
nearly  a  total  failure  of  consideration  as  to 
entitle  the  party  aggrieved  to  rescind  the 
contract  and  enforce  his  or  her  right  in  the 
property,  after  the  death  of  the  defaulting 
spouse.  Spiva  v.  Jeter,  9  Rich.  Eq.  (S.  G.) 
434.  In  that  case  it  appeared  that  the  com- 
plainant and  her  intended  husband  entered 
into  an  antenuptial  agreement  whereby  she, 
in  consideration  of  the  marriage,  agreed  to 
waive  all  her  rights  in  his  estate  which  she 
would  acquire  by  reason  of  the  marriage. 
They  married  and  lived  together  for  two 
years.  Under  the  circumstances  of  the  case, 
the  marriage  evidently  was  considered  a  suffi- 
cient consideration  in  equity  for  the  agreed 
waiver,  a?  the  agreement  was  adjudged  to  be 
valid.  But  it  appearing  that  the  husband 
had  deserted  his  wife  (the  complainant)  and 
lived  apart  from  her  for  ten  years  before  his 
death,  and  had  failed  to  support  her  and 
otherwise  perform  the  obligations  ariaing  out 
of  the  marriage  relation,  the  court  held  this 
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to  be  a  sufficient  failure  of  conBideration  to 
entitle  the  wife  to  claim  her  dower  in  his 
property. 

Additional  Conaitleration. 

When  an  antenuptial  agreement  whereby 
one  spouse  releases  rights  in  the  property  of 
the  other  rests  on  a  consideration  additional 
to  that  afforded  by  the  marriage,  it  is  held 
that  the  total  failure  of  the  additional  consid- 
eration  authorizes  the  assertion  of  the  rights 
released  by  the  agreement.  Hastings  v.  Dick- 
inson, 7  Mass.  163,  5  Am.  Dec.  34;  Gibson 
V.  Gibson,  15  Mass.  106,  8  Am.  Dec.  04; 
Johnson  v.  Johnson,  23  Mo.  561;  SheMon  y. 
Bliss,  8  N.  Y.  31,  affirming  7  Barb.  152;  Lit- 
tle ▼.  Dwinell,  7  Vt.  301;  Morasse  v.  Baby, 
7  Quebec  162.  See  also  Brenner  v.  Gauch,  85 
111.  368. 

In  Hastings  v.  Dickinson,  supra,  it  ap- 
peared that  a  feme  sole  "covenanted  with  her 
intended  husband,  his  heirs,  executors,  and 
administrators,  that,  in  consideration  of  the 
intermarriage,  and  of  the  provision  made  by 
him  by  the  covenants  and  agreements  therein- 
after mentioned  to  be  done  and  performed  on 
his  part,  for  her  support  in  case  of  widow- 
hood, never  to  demand,  claim  or  challenge 
any  right  of  dower  for  her  thirds  in  the  whole 
of  the  estate,  of  which  the  said  husband 
might  die  seized  and  possessed."  The  agree- 
ment provided  that  the  intended  wife  should 
be  paid  an  annuity  in  lieu  of  her  dower,  in 
case  she  survived  her  intended  husband.  The 
husband  died  insolvent,  and  his  widow  re- 
nounced a  provision  made  for  her  in  his  will 
and  claimed  dower  in  his  real  estate.  In 
holding  her  to  be  entitled  to  dower,  the  court 
said:  '*If  the  marriage  settlement  in  this 
case  is  a  bar  to  the  demandant's  action,  this 
effect  must  be  derived  from  the  supposed 
jointure  settled  on  the  intended  wife  before 
marriage  with  her  consent,  within  the  provi- 
sions of  the  statute  of  27  Hen.  8,  c.  10,  which 
have  always  been  in  force  here;  or  from  her 
covenant  never  to  claim  or  demand  dower 
operating  as  a  release.  As  to  the  first 
ground,  it  is  well  known  that  at  common  law 
a  jointure  made  to  a  wife,  before  or  after 
marriage,  was  no  bar  to  her  dower;  because 
the  dower,  being  a  freehold  estate,  could  not 
be  barred  by  any  collateral  satisfaction.  Go. 
Lit.  36  b. — 4  Co.  1.  A  jointure  therefore, 
which  will  be  a  bar  of  dower,  must  be  within 
that  statute.  But  no  jointure  is  by  that 
statute  a  bar  of  dower,  unless  it  be  a  freehold 
estate  in  lands,  tenements,  or  hereditaments, 
for  the  life  of  the  wife  at  least,  and  which 
shall  take  effect  in  possession  or  profit  imme- 
diately on  the  husband's  death.  By  compar- 
ing a  jointure  of  this  description  with  the 
provision  for  the  demandant  in  the  marriage 
settlement  before  us,  there  seems  to  be  no 
Ann.  Caa.  1918A — 74. 
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color  for  admitting  that  provision  to  be  a 
jointure  within  the  statute;  as  it  is  mere 
personal  annuity.  The  statute  also  makes 
provision,  when  the  widow  is  oicted  of  her 
jointure,  which  has  been  regularly  settled 
upon  her,  that  she  may  be  let  in  to  claim  her 
down  in  other  lands  of  her  husband;  as  the 
consideration,  on  which  she  was  barred,  ha» 
totally  failed.  As  in  this  case  the  insolvency 
of  the  husband  has  deprived  the  widow  of  the 
contemplated  annuity;  if  it  were  possible  to 
consider  this  annuity  as  a  freehold  estate, 
yet  within  the  equity  of  this  statute,  she 
ought  to  be  admitted  to  her  claim  of  dower, 
the  consideration  of  her  covenant  having 
wholly  failed.  This  leads  us  to  the  second 
ground,  viz.,  that  the  demandant's  covenant 
ought  to  have  the  effect  of  a  release  of  dower. 
But  this  effect  cannot  be  admitted  on  any 
correct  legal  principle.  It  is  true  that  a 
covenant  never  to  prosecute  an  existing  de- 
mand shall  operate  as  a  release,  to  avoid 
circuity  of  action.  But  a  release  of  a  future 
demand,  not  .then  in  existence,  is  void.  Now, 
in  this  case,  the  settlement  being  executed 
before  the  marriage,  the  demand  of  dower 
had  no  existence,  the  same  not  being  inchoate. 
On  this  principle,  if  there  be  any  relief 
against  the  widow  on  her  covenant,  it  must 
be  by  action.  But,  when  we  examine  the 
settlement,  it  is  manifest  that  she  covenants 
on  the  consideration  that  the  provision  made 
for  her  is  performed.  But  this  consideration 
has  failed  through  the  insolvency  of  the  hus- 
band: there  is,  therefore,  no  legal  or  equita- 
ble remedy  against  her  or  her  covenants." 

In  Gibson  v.  Gibson,  15  Mass.  106,  8  Am. 
Dec.  94,  a  widow  obtained  a  writ  of  dower 
unde  nih4l  habet,  wherein  she  demanded  an 
assignment  of  dower  in  the  estate  of  her 
deceased  husband.  It  appeared  that  by  an 
antenuptial  agreement,  she  had  covenanted  to 
accept  at  bis  death  an  annuity  in  lieu  of  her 
dower  right  in  his  estate.  The  court  followed 
the  decision  in  Hastings  v.  Dickinson,  supra, 
and  in  disposing  of  an  argument  that  the 
widow,  on  the  ground  of  estoppel,  was  pre- 
cluded from  asserting  a  claim  for  dower  by 
the  covenants  of  the  antenuptial  agreement* 
said:  "From  these  principles  it  is  manifest 
that,  if  the  annuity  has  not  been  paid,  and 
the  security  has  failed,  the  demandant's  cove- 
nants cannot  be  set  up,  to  rebut  her  claim 
of  dower;  because  there  is  a  saving  clause 
in  the  indenture,  by  which  she  excepts  her 
right  to  the  annuity  from  the  effect  and 
operation  of  her  covenants,  which  was  proba- 
bly intended  to  operate  as  a  charge  upon  the 
real  estate  in  the  event  of  such  failure.  But 
if  there  had  been  no  such  exception,  yet,  if 
the  consideration  has  failed,  her  covenants 
cannot  operate  as  an  estoppel  or  rebutter ;  for 
either  they  do  not  bind  at  all,  or  at  most 
■he  would  be  liable  only,  in  an  action  of 
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covenant,  for  the  difference  between  the  value 
of  the  dower  and  the  annuity." 

In  Johnson  v.  Johnson,  23  Mo.  561,  it  ap- 
peared that  by  an  antenuptial  contract,  the 
spouses  waived  all  rights  in  the  property  of 
each  other  which  they  might  have  by  reason 
of  survivorship,  and  the  intended  husband 
was  to  manage  the  estates  of  both.  He  so 
manipulated  the  estate,  it  was  alleged,  as  to 
deprive  his  wife  of  her  entire  estate  and 
leave  her  without  the  means  to  assure  her  of 
a  livelihood  after  his  death.  The  court  said: 
"In  the  present  case,  the  plaintiff  shows  in 
her  petition  a  legal  title  to  dower,  and  then, 
for  the  purpose  of  procuring  a  decision  upon 
what  she  supposes  to  be  the  defendant's  case, 
she  states  the  marriage  contract,  accompa- 
nied with  averments  of  its  nonfulfilment  on 
the  part  of  the  husband.  Upon  this  the  de- 
fendant demurs,  and  thereupon  the  judgment 
of  the  court  is  in  effect  that  this  unfulfilled 
agreement  under  the  circumstances  stated  in 
the  petition,  constitutes  of  itself,  without 
anything  further,  a  bar  of  the. wife's  dower 
in  favor  of  mere  volunteers.  We  think  other- 
"wise,  and  therefore  reverse  the  present  judg- 
ment, and  remand  the  cause." 

But,  as  is  held  in  the  reported  case,  where 
the  failure  of  consideration  is  only  partial, 
the  antenuptial  agreement  is  a  complete  bar 
to  the  recovery  of  dower  or  other  like  inter- 
est in  the  property  of  the  deceased  spouse. 
Mallow  v.  Eastes,  179  Ind.  267,  100  N.  E. 
S36;  Freeland  v.  Freeland,  128  Mass.  509. 

In  the  case  first  cited  the  court  said:  "The 
instruction  requested  by  appellant  was  erro- 
neous. The  marriage  itself  was  a  part,  and 
a  sufficient  consideration  for  the  antenuptial 
agreement,  as  was  the  release  of  all  interest 
in  the  property  of  the  other  party,  hence  the 
land  which  was  to  go  to  appellant  under  the 
agreement,  was  not  the  sole  consideration  for 
the  antenuptial  contract,  and  by  conveying 
it  away,  the  consideration  for  the  contract 
liad  not  entirely  failed,  but  the  important 
part  of  the  subject-matter  of  the  contract 
had  been  thereby  destroyed,  so  far  as  the  par- 
ties were  concerned." 

In  Freeland  v.  Freeland,  128  Mass.  509,  it 
appeared  that  a  woman  agreed  with  her  in- 
tended husband  in  contemplation  of  mar- 
riage, inter  alia,  to  waive  her  right  to  dower 
in  his  estate,  should  she  survive  him,  and  to 
receive  a  certain  sum  of  money  in  lieu  thereof 
within  a  definite  period  following  his  death. 
The  money  was  not  paid  by  the  administra- 
tor of  the  husband's  estate  within  the  time 
following  his  death  agreed  on,  and  there  were 
no  assets  out  of  which  to  make  payment 
thereof.  In  a  suit  by  the  widow  claiming 
dower  in  her  husband's  estate,  the  court  held 
that  part  performance  of  the  antenuptial  con- 
tract of  the  husband  was  sufficient  to  sustain 
the   contract   and   bar   the   right   to   dower, 


saying:  "It  is  true  that  when,  by  reason  of 
the  default  or  neglect  of  the  husband,  the 
wife  has  lost  the  benefit  intended  to  be  se- 
cured to  her  bv  a  contract  of  this  nature,  her 
right  to  dower  in  his  estate  is  not  barred  by 
virtue  of  the  stipulations  in  the  contract. 
For,  though  the  covenant  not  to  claim  dower 
is  valid  independently  of  the  statute,  when 
made  for  an  adequate  consideration  and  with 
a  full  understanding  of  its  force  and  effect, 
nevertheless,  when  it  is  contained  in  the  same 
instrument  with  covenants  and  agreements  of 
the  husband,  which  form  a  part,  with  it,  of 
one  mutual  arrangement,  the  failure  of  the 
part  of  the  arrangement  which  is  designed 
for  the  benefit  of  the  wife,  through  the  fault 
or  negligence  of  the  husband,  is  enough  to 
destroy  the  binding  effect  of  her  covenant. 
.  .  .  This  principle,  however,  is  not  the 
controlling  one  in  the  case  at  bar.  The 
benefit  of  the  provision  in  the  marriage  con- 
tract, that  the  wife,  through  her  trustee, 
shall  have  the  entire  control  of  her  estate 
during  her  life,  or  the  power  to  dispose  of 
it  at  her  death,  and  that,  failing  any  dis- 
position of  it,  it  shall  go  to  her  heirs  at  law, 
to  the  exclusion  of  her  husband,  has  been 
fully  enjoyed  by  her.  The  provision  as  to 
the  fifteen  hundred  dollars  is  not  inserted 
in  the  contract  as  a  condition  precedent  to 
her  covenant  becoming  binding.  The  words 
'Provided  always,'  by  which  the  clause  con- 
cerning that  sum  is  introduced,  are  designed 
merely  to  qualify  the  preceding  provision, 
that  the  husband  may  dispose  of  his  whole 
estate  by  will,  or  have  it  descend  to  his 
heirs.  The  contract  does  not  contemplate  the 
giving  of  a  security  by  the  husband  for  the 
payment  of  this  sum.  It  is  to  be  a  debt 
which  the  wife  may  claim  against  the  estate. 
He  covenants  that  his  administrator  shall 
pay  it,  and  she  covenants  that  at  his  decease, 
she  surviving,  she  will  by  deed  release  all 
interest  in  his  estate,  'excepting  said  claim 
of  fifteen  hundred  dollars.'  This  is  consistent 
only  with  the  idea  that  she  is  to  take  her 
chance  of  the  assets  being  sufficient  to  pay 
this  amount.  Otherwise,  she  would  not  have 
covenanted  to  release  her  interest  in  the  es- 
tate before  receiving  the  money.  The  fact 
that  this  agreement  for  fifteen  hundred  dol- 
lars is  not  the  only  stipulation  in  considera- 
tion of  which  the  demandant  agreed  to  release 
her  dower,  but  is  merely  one  of  several  agree- 
ments which  together  make  up  the  marriage 
contract,  takes  the  case  out  of  the  doctrine 
which  governs  where  the  agreement  is  to  ac- 
cept a  mere  pecuniary  provision  instead  of 
dower." 

It  has  been  held  that,  the  personal  estate 
of  a  deceased  husband  being  insufficient  to 
pay  his  debts,  the  widow  was  entitled  to  a 
decree  of  specific  performance  of  an  antenup- 
tial contract,  wherein  she  agreed  to  accept  a 
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money  consideration  in  lieu  of  her  right  to 
dower  in  her  husband's  estate,  and  the 
amount  thereof  was  a  charge  on  the  realty 
comprising  the  husband's  estate  at  his  death. 
Garrard  v.  Garrard,  7  Bush  (Ky.)  436, 
wherein  it  appeared  that  by  an  antenuptial 
iigreemcnt  executed  by  persons  contemplating 
intermarriage  it  was  stipulated  that  in  con- 
sideration of  the  release  by  the  intended  wife 
of  her  right  of  dower  in  the  estate  of  the  in- 
tended husband,  he  agreed  to  secure  to  her  a 
separate  estate  in  her  own  property  and  give 
to  her  "  'such  property  or  annuity  out  of  his 
estate'  as  might  be  sufficient  to  support  her 
comfortably  during  her  life  or  widowhood,  or 
to  be  set  apart  and  allotted  to  her  in  such 
manner  as  might  be  agreed  to  by  her  and 
the  administrator  or  executor  of  the  es- 
tate, or  by  proper  judicial  proceedings  in  the 
event  of  their  disagreement."  The  wife  sur- 
vived her  husband.  His  personal  estate  was 
insufficient  to  pay  his  debts.  The  adminis- 
trator refused  to  make  any  provision  for  the 
widow  in  lieu  of  her  dower,  and  she  insti- 
tuted proceedings  in  equity  to  enforce  per- 
formance of  the  antenuptial  contract.  The 
trial  court  fixed  an  amount  to  be  paid  to  the 
widow  during  her  life  or  widowhood  as  an 
annuity  and  made  it  a  charge  on  two  tracts 
of  land  which  had  been  conveyed  by  the  de- 
ceased husband  by  voluntary  conveyance  dur- 
ing his  lifetime  to  his  children.  In  affirming 
the  judgment  of  the  lower  court,  the  court 
held  the  conveyances  to  be  void  as  to  the 
claims  of  the  widow,  for  want  of  consideration, 
and  declared  that  such  claims  "in  a  court  of 
equity  were  properly  enforceable  against  the 
land  in  the  possession  of  the  appellants." 

In  Bibelhausen  v.  Bibelhausen,  159  Wis. 
365,  150  N.  VV.  516,  it  appeared  that  the  re- 
ceipt  of  a  stipulated  amount  in  lieu  of  dower 
in  the  estate  of  one  of  the  parties  to  an 
antenuptial  agreement  was  acknowledged  in 
the  contract,  the  widow  sought  to  have  the 
agreement  canceled  and  in  support  of  her 
suit  alleged  nonpayment  of  the  amount 
Agreed  on.  The  court  refused  to  admit  her 
testimony  in  support  of  this  allegation  "be- 
cause death  has  closed  the  mouth  of  one  of 
the  parties  to  the  transaction  and  the  law 
lias  closed  that  of  the  other." 


HOBNE  ET  All. 
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Master  and  Servant  —  Contributory 
Neglisence  —  Using  Hand  Car  at 
Night. 

Plaintiff's  evidence  showed  that  his  intes- 
tate, a  section  foreman,  was  n€*gligently  killed 
at  night  by  defendant*s  engine  running  with- 
out lights,*  which  struck  the  intestate  while 
riding  on  his  hand  car  returning  from  a* 
neighboring  town  where  he  had  been  on  busi- 
mss.  There  was  nothing  in  plaintiff's  evi- 
dence to  show  that  such  use  of  the  hand  car 
was  improper,  but  defendant's  evidence 
showed  that  it  was  in  violation  of  a  rule  of 
the  company  against  the  use  of  hand  cars 
at  night.  It  is  held  that  a  nonsuit  on  the 
ground  of  contributory  negligence  was  im- 
properly granted,  since  such  judgment  can 
be  entered  only  where  contributory  negli- 
gence clearly  appears  from  plaintiff's  evi- 
dence. 

Same. 

The  question  whether  plaintiff's  contribu- 
tory negligence  was  proven  by  defendant's 
evidence  is  held  to  have  been  exclusively  for 
the  jury. 

Negligence  —  Engine  witliont  Head- 
light. 

Conceding  that  the  intestate  was  negligent 
in  using  the  hand  car  in  violation  of  such 
rule,  the  case  should  be  submitted  to  the 
jury  on  the  question  of  proximate  cause, 
since  though  he  was  wrongfully  on  the  track, 
defendant  owed  the  intestate  the  duty  to  have 
a  headlight  on  the  engine  whereby  he  might 
have  seen  it  approaching  in  time  to  avoid 
injury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Cumberland 
county:     Ali.ex,  Judge. 

Action  by  Susan  W.  Home  et  al.,  adminis- 
trators, plaintiffs,  against  Atlantic  Coast 
Line  Railroad  Company,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  appeal.  Re- 
versed. 


[646]  Action  to  recover  damages  for  wrong- 
ful death,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant. 

Plaintiffs'  intestate  was  a  section  foreman 
of  the  defendant.  He  had  been  at  work  at 
New  Berlin,  and  on  the  night  he  was  killed 
he  and  other  employees  of  the  defendant  went 
to  Farmers  on  a  hand-car.    He  was  killed  on 
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his  return,  at  night,  by  an  ^igine  of  the 
defendant,  which,  according  to  the  evidence 
Df  the  plaintiff,  had  no  headlight. 

The  evidence  of  the  plaintifTs  tended  to 
prove  that  their  intestate  was  a  section  fore- 
cnan  in  the  defendant's  employ  at  New  Berlin 
^n  1  September,  1914.  On  that  night  he  took 
the  lever -car  and  went  to  Farmers  to  attend 
to  some  business,  as  there  was  no  train  in 
that  direction,  and  took  with  him  five  or  six 
hands.  He  did  not  saj  whether  the  business 
was  his  or  the  business  of  the  company.  He 
v^aited  for  the  passenger  train  to  pass,  and 
then  they  put  the  lever-car  on  the  track  and 
started  back  to  New  Berlin.  Tlie  track  was 
straight  at  that  point  for  10  miles,  5  miles 
in  each  direction,  and,  according  to  plaintilTs' 
evidence,  they  were  looking  out  both  front 
and  rear  for  any  approaching  train,  though 
there  was  none  scheduled  to  pass  at  that 
hour;  they  could  have  seen  a  headliglit  5 
miles  oflf.  Suddenly,  35  to  40  feet  in  front 
of  them,  out  of  the  darkness  there  loomed  up 
an  engine  which  was  running  without  any 
light  at  all,  and  at  the  rate  of  50  or  60  miles 
an  hour;  that  an  alarm  was  given  and  every- 
body jumped  off  but  the  intestate  Home,  who 
was  struck  and  killed.  The  engine  was  going 
so  fast  that  it  went  half  a  mile  or  at  least  a 
third  before  it  stopped.  A  witness  said  that 
he  could  have  seen  a  headlight  on  a  straight 
track  that  night  10  or  12  miles;  the  witness 
further  said  that  the  lever-car  could  be  seen 
from  the  engine  at  least  three-quarters  of  a 
mile  off  under  the  glare  of  an  electric  head- 
light. He  further  testified  that  there  were 
three  public  crossings  between  the  station  at 
Farmers  and  where  Home  was  killed,  and 
that  the  engine  did  not  blow  at  either  of 
these  crossings  or  ring  any  bell.  In  going 
from  New  Berlin  to  Farmers  they  went  on 
the  main  line  5  miles  east  in  the  direction  of 
Wilmington;  they  started  about  7:30  p.  m. 
and  got  there  about  8:10  p.  m.,  and  started 
back  at  midnight.  The  witness  further  said 
that  some  foremen  used  their  lever-cars  at 
night,  but  it  was  not  an  habitual  custom. 
There  was  no  evidence  from  the  plaintiff  that 
it  was  against  the  rules  of  the  company  to 
use  the  lever-cars  at  night.  Several  witnesses 
testified  that  the  night  was  slightly  foggy, 
but  there  was  no  light  whatever  on  the  en- 
gine, and  if  there  had  been  they  could  have 
seen  it;  that  there  was  neither  headlight  nor 
sidelight;  that  if  the  engine  had  had  a  head- 
light the  engineer  could  have  seen  three- 
quarters  of  a  mile  ahead  of  him;  that  the 
witness  had  ridden  on  an  engine  with  an 
electric  headlight  many  times  and  kept  a 
lookout,  and  could  see  at  night  three-quarters 
of  a  mile  ahead  under  the  electric  light. 
That  the  deceased  said  that  he  was  going 
down  to  Farmers  to  see  the  agent,  and 
[647]  that  his  force  had  to  move  from  New 


Berlin  the  next  morning.  The  witnesses  also 
testified  that  if  there  had  been  an  electric 
headlight  on  the  engine  they  could  have  seen 
it  2  or  3  miles  down  the  track,  in  ample  time 
to  have  gotten  the  car  off  the  track,  which 
they  could  have  done  in  a  couple  of  minutes. 

The  defendant  introduced  a  rule  of  the 
company  forbidding  the  use  of  hand-cars  at 
night  or  in  foggy  weather  without  the  per- 
mission of  the  roadmaster,  and  the  roadmas- 
ter  testified  that  he  had  not  given  permissioik 
to  use  the  car  on  the  night  the  intestate  was 
killed. 

The  defendant  also  introduced  evidence 
tending  to  prove  that  the  engine  was  properly 
equipped  with  lights  and  that  signals  were 
sounded  at  the  several  crossings. 

At  the  conclusion  of  the  evidence  his  Honor 
entered  judgment  of  nonsuit,  and  the  plain- 
tiffs excepted  and  appealed. 

Cook  d  Cook,  J.  M.  Williford  and  Sinclair, 
Dye  d  Ray  for  appellants. 
Rose  d  Rose  for  appellee. 

AiXEN,  J. — The  evidence  for  the  plaintiff^ 
which  must  be  accepted  as  true  for  the  pur- 
pose of  nonsuit,  establishes  the  n^ligence 
of  the  defendant  in  that  it  was  running  its 
train  in  the  nighttime  without  a  headlight^ 
and  it  is  conceded  that  the  judgment  of  non- 
suit  cajuiot  be  sustained  except  upon  the 
ground  of  contributory  negligence. 

There  are  two  valid  objections  to  coming  to 
this  conclusion. 

The  first  is  that,  while  after  much  discus- 
sion the  rule  was  adopted  that  a  judgment 
of  nonsuit  might  be  entered  if  it  clearly  ap- 
peared from  the  evidence  of  the  plaintiff  that 
he  was  guilty  of  contributory  negligence,  this 
rule  has  never  been  extended  so  as  to  permit 
the  consideration  of  evidence  offered  by  the 
defendant  tending  to  prove  contributory  neg- 
ligence. 

In  this  case  the  negligence  attributed  to 
plaintiffs'  intestate  is  that  he  was  upon  the 
track  in  violation  of  the  rules  of  the  com- 
pany, and  there  is  nothing  in  the  plaintiffs* 
evidence  to  show  that  a  rule  was  in  existence 
or  that  the  intestate  was  at  the  time  of  his 
death  violating  any  rule. 

The  burden  of  the  issue  of  contributory 
negligence  was  on  the  defendant,  and  in  order 
to  sustain  this  burden  it  introduced  a  rule 
of  the  company  which  forbade  the  use  of  the 
hand-car  at  night  without  the  permission  of 
a  superior  officer,  and  it  also  introduced  the 
ofiicer  to  prove  that  he  had  not  given  the 
permission.  If  this  evidence  coming  from 
the  defendant  was  not  believed  by  the  jury, 
the  issue  of  contributory  negligence  could  not 
have  been  answered  against  the  plaintiff,  and 
the  jury  alone  has  the  right  to  say  whether 
or  not  the  evidence  is  true. 
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[648]  This  principle  is  vital  under  a  sys- 
tem which  makes  jurors  triers  of  the  iact, 
and  a  departure  from  it  would  invest  the 
judge  with  the  power  to  pass  on  tlie  weight 
of  the  evidence  and  to  determine  the  fact. 

The  second  is  that  if  it  be  conceded  that 
the  intestate  was  guilty  of  negligence  the 
question  of  proximate  cause  was  for  the  jury, 
and  ought  to  have  been  presented  to  them 
either  under  a  separate  issue  or  under  an 
instruction  that  although  the  plaintiff  was 
upon  the  track  in  violation  of  the  rules  of 
the  company,  and  was  therefore  negligent, 
that  he  would  be  entitled  to  recover  damages 
if,  notwithstanding  that  negligence,  the  jury 
found  as  a  fact  that  if  the  defendant  had  had 
a  headlight  the  intestate  would  have  been 
discovered  in  time  to  avoid  the  injury,  or 
that  if  tlie  headlight  had  been  present  the 
plaintiffs'  intestate  would  have  seen  it  in 
time  to  take  the  car  from  the  track. 

The  evidence  on  the  part  of  plaintiffs  tends 
to  prove  that  the  track  of  the  defendant  in 
the  direction,  from  which  the  train  was  com- 
ing was  straight  for  a  distance  of  5  miles; 
that  a  headlight  could  have  been  seen  at  that 
distance;  that  those  on  the  hand-car  were 
looking  in  that  direction  for  the  approach  of 
a  train;  that  if  there  had  been  a  headlight 
they  could  and  would  have  seen  it  in  time 
to  take  the  hand-car  from  the  track;  and 
that  with  a  headlight  the  engineer  could 
easily  have  seen  the  car  in  time  to  avert  the 
injury. 

In  Heavener  v.  North  Carolina  R.  Co.  141 
N.  C.  245,  53  S.  E.  5ia,  the  Court  approved 
an  instruction  that  ''If  the  jury  should  fur- 
ther find  from  the  evidence  that  if  there  had 
been  a  proper  light  on  the  engine,  or  if  the 
bell  had  l^en  ringing,  the  intestate  would 
have  had  notice  of  the  approaching  train  in 
time  to  escape  the  danger,  and  if  the  plaintiff 
by  reason  of  not  having  such  notice  or  warn- 
ing was  injured,  then  such  failure  to  have  the 
headlight  or  other  proper  signal  was  con- 
tinuing negligence  and  would  be  the  proxi- 
mate cause  of  the  injury,"  and  this  was  af- 
firmed in  Shepherd  v.  North  Carolina  K.  Co. 
1C3  N.  C.  20,  79  S.  E.  968. 

If  the  plaintiffs'  intestate  was  negligent  in 
violating  a  rule  of  the  company,  was  his 
negligence  greater  than  the  negligence  of  a 
person  who  is  killed  while  upon  the  track  in 
a  state  of  voluntary  drunkenness?  It  would 
seem  not,  and  in  GrifSn  v.  R.  Co.  166  N.  C. 
620,  82  S.  £.  973,  it  was  held  that  the  ques- 
tion of  the  contributory  negligence  of  one 
killed  upon  the  track  while  intoxicated  was 
for  the  jury,  the  Court  saying:  "We  have 
the  facts  in  evidence  that  the  engine  was 
without  any  headlight;  furthermore,  that  it 
ran  over  and  killcid  the  intestate.  .  .  .  We 
have,  therefore,  in  evidence  both  the  negli- 
gence and  the  injury.     .     •    ,     It  is  imma- 


terial whether  the  intestate  was  a  licensee  or 
a  mere  trespasser.  The  defendant  owed  it  to 
him  and  to  all  other  persons,  whether  on  the 
track  rightfully  or  wrongfully,  to  have  had 
a  headlight  upon  its  engines  in  order  that 
the  engineer  might  be  enabled  to  discover, 
not  only  human  beings,  but  any  obstruction 
upon  the  track.  .  .  .  There  is  evidence  in 
the  [649]  record  frwn  which  the  jury  may 
find,  if  they  see  fit,  contributory  negligence 
upon  the  part  of  the  intestate;  but  the  evi- 
dence is  not  of  that  character  as  will  justify 
the  Court  in  any  view  of  it  to  sustain  a 
motion  to  nonsuit  upon  that  ground.'* 

This  case  has  an  important  bearing  upon 
the  question  before  us,  because  it  establishes 
the  principle  that  although  the  intestate  was 
negligent,  the  defendant  owed  him  the  duty 
to  have  a  headlight,  "whether  on  the  trcujk 
rightfully  or  wrongfully"  and  that  he  could 
not  be  declared  guilty  of  contributory  negli- 
gence as  matter  of  law. 

If  so,  why  does  not  the  same  rule  prevail 
in  this  case,  as  the  most  that  can  be  said 
of  the  coaduct  of  plaintiffs'  intestate,  if  he 
was  violating  a  rule  of  the  defendant,  is  that 
he  was  wrongfully  on  the  track  T 

In  Tyson  v.  Eastern  Carolina  R.  Co.  167 
N.  C.  216,  83  S.  E.  318,  the  plaintiff's  intes- 
tate was  killed  by  a  train  running  without  a 
lieadlight,  and  the  issue  of  contributory  neg- 
ligence was  answered  in  favor  of  the  de- 
fendant. 

A  recovery  of  damages  was  sustained,  and 
Justice  Brown  says,  in  discussing  the  ques- 
tion as  to  whether  there  was  evidence  to  sup- 
port the  finding  that  notwithstanding  tlie 
negligence  of  the  intestate,  the  defendant's 
engineer  by  the  exercise  of  ordinary  care 
could  have  avoided  the  injury:  ''There  is 
evidence  in  this  case  that  the  engineer,  by 
keeping  a  watchful  lookout,  with  a  good  head- 
light, could  have  seen  the  intestate  in  the 
position  described  by  the  witnesses,  and, 
going  up  grade,  could  have  stopped  his  train 
within  50  yards.  There  is  evidence  that  he 
had  a  very  poor  oil  headlight,  and  it  was 
about  dusk  at  the  time  when  his  train  killed 
the  intestate. 

''Taking  all  of  these  facts  together,  we 
think  there  is  sufficient  evidence  to  have  gone 
to  the  jury  for  their  consideration  to  the 
effect  that  if  the  engine  had  been  properly 
equipped  with  a  proper  headlight,  and  the 
engineer  had  kept  a  diligent  lookout  ahead 
of  him,  he  could  have  discovered,  by  reason- 
able care,  the  condition  of  the  intestate,  and 
could  have  stopped  his  train  in  time  to  have 
saved  his  life." 

Again,  the  Court  said  in  Collifer  ▼.  Atlan- 
tic Coast  Line  R.  Co.  168  N.  C.  311,  84  S.  E. 
400:  "It  is  well  settled  in  this  State  that 
where  the  plaintiff  is  guilty  of  contributory 
negligence  the  defendant  must  exercise  ordi- 
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nary  care  and  diligence  to  avoid  the  conse- 
quences of  the  plaintiff's  negligence,  and  if  by 
exercising  due  care  and  diligence  the  defend- 
ant can  discover  the  situation  of  the  plaintiff 
in  time  to  avoid  injury,  the  defendant  is 
liable  if  it  fails  to  do  so." 

In  McNeill  v.  Atlantic  Coast  Line  R.  Co. 
167  N.  C.  390,  83  S.  E.  704,  the  Court  con- 
cludes the  opinion  with  this  statement:  ''The 
theory  upon  which  recoveries  are  sustained 
when  a  person  upon  the  track  is  killed  or 
injured  by  a  train  running  in  the  night  with- 
out a  headlight,  although  not  apparently 
helpless,  is  that  the  absence  of  the  headlight 
is  negligence,  and  as  its  presence  would  prob- 
ably give  notice  of  the  approach  of  the  train 
by  throwing  light  on  [650]  the  track  and 
upon  the  person,  the  failure  to  have  the  light 
is  some  evidence  of  proximate  cause." 

In  other  words,  if  it  is  admitted  that  both 
the  defendant  and  the  intestate  of  the  plain- 
tiff were  negligent,  the  negligence  of  the 
plaintiffs'  intestate  does  not  bar  a  recovery 
unless  it  was  the  proximate  cause  of  the 
injury,  and  the  question  as  to  whether  it  was 
the  proximate  cause  is  for  the  jury,  if  two 
reasonable  minds  could  come  to  different  con- 
clusions upon  the  question;  and  here  there 
is  evidence  that  although  the  intestate  was 
negligent,  if  the  defendant's  train  had  been 
running  with  a  headlight  he  would  not  have 
been  injured,  because  the  headlight  would 
have  been  seen,  if  the  evidence  of  the  plaintiff 
is  to  be  believed,  in  time  to  take  the  car  from 
the  track,  or  the  engineer  could  with  a  head- 
light have  discovered  the  intestate  in  time 
to  avoid  the  injury. 

In  Boney  v.  Atlantic  Coast  Line  R.  Co. 
155  N.  C.  107,  71  S.  E.  87,  the  plaintiff's 
intestate,  an  engineer,  was  killed  by  running 
into  an  open  switch,  and  at  the  time  of  his 
death  he  was  violating  a  rule  of  the  company 
by  running  his  train  at  a  speed  of  30  milen 
an  hour,  when  the  rule  required  that  he 
should  not  approach  the  switch  at  more  than 
6  miles  an  hour.  A  recovery  of  damages  was 
sustained  upon  the  ground  that  although  ho 
was  negligent,  the  defendant  could  have 
averted  the  injury  by  the  exercise  of  ordinary 
care.  The  Court  said:  "If  the  intestate 
knew  that  there  was  no  light  at  the  switch, 
and  was  running  in  excess  of  6  miles  an  hour, 
he  was  negligent;  but  it  is  not  every  act  of 
negligence  on  the  part  of  the  plaintiff  that 
is  contributory  negligence  is  its  legal  sense. 
It  is  not  contributory  unless  it  is  the  real 
cause  of  the  injury;  nor  is  it  so  if  the  de- 
fendant, by  the  exercise  of  ordinary  care, 
can  avert  the  injury,  notwithstanding  the 
negligence  of  the  plaintiff." 

Reversed. 

Clark,  C.J.  {concmTing). — This  is  an  ap- 
peal from  a  nonsuit  in  an  action  for  wrongful 


death.  It  is  elementary  law  requiring  no 
citation  of  authorities  that  in  such  cases  the 
evidence  for  the  plaintiffs  must  be  taken  as 
absolutely  true  and  with  the  most  favorable 
inferences  that  can  be  drawn  from  it.  If 
that  w^ere  not  so,  a  plaintiff  would  be  de- 
prived of  his  constitutional  right  to  a  trial 
by  jury,  since  the  jury  might  find  the  facts 
according  to  his  testimony  and  in  the  light 
most  favorable  to  him. 

In  no  aspect  of  the  case  should  the  plain- 
tiff have  been  nonsuited.  If  the  engine  was 
carrying  no  headlight  at  all,  which  must  be 
taken  as  true  on  a  nonsuit,  then  under  Green- 
lee v.  Southern  R.  Co.  122  N.  C.  977,  30  S.  E. 
115,  66  Am.  St.  Rep.  734,  41  L.R.A.  391),  and 
Troxler  v.  Southern  R.  Co.  124  X.  C.  189, 
32  S.  E.  650,  70  Am.  St.  Rep.  580,  44  L.R.A. 
313,  which  have  been  cited  and  approved  very 
many  times  and  which  have  been  held  unques- 
tioned law^  up  to  date — see  citations  in  Anno. 
Ed. — contributory  negligence  could  not  have 
availed  as  a  defense.  In  Greenlee  v.  Southern 
R.  Co.  supra,  it  is  held  that  the  [651]  failure 
of  a  railroad  company  to  equip  its  trains 
with  modern  safety  appliances — in  that  case, 
self-couplers — ^wae  negligence  per  se,  continu- 
ing to  the  time  of  an  injury,  and  made  the 
company  liable  even  as  to  an  employee, 
whether  such  employee  contributed  to  the 
injury  by  his  negligence  or  not.  It  was  held 
that  the  company  in  such  case  could  not 
defend  either  upon  the  ground  of  contributory 
negligence  or  assumption  of  risk. 

In  Troxler  v.  Southern  R.  Co.  124  N.  C. 
189,  32  S.  E.  550,  70  Am.  St.  Rep.  580,  44 
L.R.A.  313,  the  Court  held,  reaffirming  Green- 
lee v.  Southern  R.  Co.  that  "Reason,  justice, 
and  humanity,  principles  of  the  common  law, 
irrespective  of  congressional  enactment  and 
Interstate  Commerce  Commission  regulation, 
require  modern  safety  appliances  to  be  used 
on  a  train,  and  when  there  is  failure  to  do 
so  the  common  carrier  is  guilty  of  culpable, 
continmng  negligence  which  cuts  off  the  de- 
fense of  contributory  negligence  and  the  nefir- 
ligence  of  a  fellow-servant,  for  such  negligence 
is  the  ca««o  cau^ans  even  as  to  an  employee."' 
For  a  stronger  reason,  the  failure  to  have 
an  electric  headlight  upon  an  engine  running 
at  great  speed  at  night  and  in  violation  of 
law  is  such  negligence  as  precludes  the  de- 
fense of  contributory  negligence.  This  has 
been  held  again  and  again  as  to  engines  run- 
ning at  night  without  an  electric  headlight. 
These  cases  are  familiar  to  every  lawyer. 
Among  the  more  recent  are  Shepherd  v.  North 
Carolina  R.  Co.  163  N.  C.  522,  79  S.  E.  9fi8; 
Powers  V.  Norfolk  Southern  R.  Co.  166  X.  C 
599,  82  S.  E.  972,  and  there  are  many  others. 

In  the  very  recent  case  of  Powers  v.  Nor- 
folk Southern  R.  Co.  166  N.  C.  601,  82  S.  E. 
972,  the  Court  held  that  "running  a  train 
at  night  without  a  headlight  is  continuing 
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negligence.  Lloyd  v.  Albemarle,  etc.  R.  Go. 
118  N.  C.  1010;  Mayes  v.  Southern  R.  Co. 
110  N.  C.  768;  Mesic  t.  Atlantic,  etc.  R. 
Co.  120  N.  C.  491,  26  S.  £.  633;  and 
Willis  V.  Atlantic,  etc.  R.  Co.  122  N.  C. 
905.  The  Legislature  has  adopted  that  rule 
by  making  the  failure  to  carry  a  headlight 
negligence  per  ae.  By  Laws  1909,  ch.  446, 
3  Pell's  Rev.  2617,  all  railroads  are  re- 
quired to  carry  electric  headligiits  upon  their 
locomotives  upon  their  main  line,  as  this 
was,  and  by  3  Fell's  Revisal,  3753a,  a  viola- 
tion of  that  requirement  is  made  a  misde- 
meanor. This  Court  has  always  held  that 
any  act  of  a  common  carrier  which  is  a  vio- 
lation of  law  is  negligence  per  se" 

It  is  uncontradicted  here  that  this  engino 
was  running  on  the  main  line  between  New 
Berlin  and  Farmers  (and  if  it  was  not,  that 
is  a  matter  in  defense),  and  the  failure  to 
carry  a  headlight  of  at  least  1,500-candlo 
power  being  made  an  indictable  offense  by 
Revisal,  3753a,  the  engineer  and  the  defend- 
ant were  both  guilty  of  manslaughter.  It  is 
impossible  that  the  defendant  should  not  be 
civilly  liable  for  damages  for  an  act  for 
which  it  is  responsible  to  answer  on  the 
criminal  docket. 

While  we  mu&t  take  the  evidence  of  the 
plaintifT  as  true,  it  is  not  amiss  to  say  that 
the  engineer,  who  was  a  witness  for  the  de- 
fendant, testified  as  follows:  **Thoy  use  elec- 
tric headlights  on  the  road  from  Wilmington 
to  Florence  (which  is  where  this  accident 
occurred).  I  [652J  did  not  have  an  electrio 
headlight  that  night.  I  had  an  oil  light." 
He  went  on  to  say  that  on  this  night  he 
could  have  "seen  ahead  30  or  35  feet,"  and 
that  he  was  going  35  miles  an  hour.  The 
conductor  of  that  train  also  testified  that 
'*0n  the  engine  there  was  an  oil  headlight 
.  .  .  an  oil  headlight  like  that  would  not 
distinctly  illuminate  30  feet  ahead  of  me. 
I  would  judge  that  it  would  throw  a  light 
about  30  feet — something  like  that.  I  would 
not  say  exactly."  The  fireman  also  testified 
that  it  was  an  oil  headlight,  and  that  it  waa 
his  business  to  keep  it  clean. 

W.  H.  Jones,  the  roadmaster,  also  testified 
for  the  defendant  that  "An  engine  with  an 
oil  headlight  will  disclose  an  object  25  feet 
away."  S.  M.  Beasley,  also  a  roadmaster 
and  witness  for' the  defendant,  testified  that 
an  electric  headlight  can  be  seen  6  or  8  miles, 
and  that  with  such  a  light  a  lever-car  could 
be  seen  by  an  engineer  300  feet  away  prob- 
ably. The  evidence  for  the  plaintiffs,  wliich 
must  be  taken  as  true,  is  that  the  electrio 
headlight  could  have  been  seen  by  the  parties 
on  the  lever-car  from  2  to  5  miles  away  and 
that  the  lever-car  could  have  been  seen  by 
the  engineer  with  an  electric  headlight  three- 
quarters  of  a  mile  off. 

Even  if  we  take  the  defendant's  evidence 
as  true,  this  engine  was  "running  wild,"  that 


i8,#it  was  an  extra,  not  running  on  any  sched- 
ule and  was  being  run  at  midnight  from 
30  to  35  miles  an  hour  on  the  main  line,  in 
violation  of  law  without  an  electric  headlight 
and  with  an  oil  light  which  could  be  seen 
only  some  25  or  30  feet  away.  If  we  take, 
as  we  must,  the  plaintiffs'  evidence  to  be 
true,  the  engine  was  running  50  or  60  miles 
an  hour  without  any  headlight  or  sidelights 
whatever.  The  judge  might  well  have  told 
the  jury  that  if  they  believed  the  defendant's 
own  testimony  the  company  and  the  engineer 
were  running  in  violation  of  law  on  the  main 
track  without  an  electric  light  and  were  all 
guilty  of  manslaughter,  and  that  in  this  ac- 
tion the  only  question  was  as  to  the  amount 
of  damages. 

It  was  settled  by  this  Court  in  Deans  v. 
Wilmington,  etc.  R.  Co.  107  N.  C.  686,  12 
S.  £.  77,  22  Am.  St.  Rep.  902,  that  notwith- 
standing a  trespasser  was  lying  asleep  on  a 
track,  the  railroad  company  was  responsible 
if  the  engineer  by  proper  watchfulness  could 
have  discovered  him  in  time  to  have  avoided 
killing  or  injuring  him.  This  has  been  fol* 
lowed  ever  since.  In  Pickett  v.  Wilmington^ 
etc.  R.  Co.  117  N.  C.  632,  it  was  said  that 
this  principle  was  derived  from  Davies  v. 
Mann,  10  M.  &  W.  (£ng.)  545,  and  that 
'*The  party  who  has  the  last  clear  oppor- 
tunity  of  avoiding  the  accident,  notwithstand- 
ing the  negligence  of  his  opponent,  is  consid- 
ered solely  responsible  for  it,"  citing  2  S.  & 
R.  Neg.  165.  Ever  since  this  has  been  the 
uniform  law  recognized  in  this  State.  It  has 
been  applied  in  cases  like  Arrowood  v.  South 
Carolina,  etc.  R.  Co.  126  N.  C.  629,  36  S.  £. 
151,  where  the  4^eased  was  a  trespasser 
lying  down  on  the  track,  and  the  defense  set 
up  was  that  owing  to  the  road  winding 
around  the  mountain  the  engineer  could  not 
see  him  by  reason  of  the  smokestack,  and  the 
fireman  was  [653]  busy,  but  the  Court  held 
that  if  the  engineer  and  fireman  were  not 
sufficient  lookout  the  defendant  should  have 
had  a  third  man  for  that  purpose.  It  was 
applied  in  Clark  v.  Wilmington,  etc.  R.  Co. 
109  N.  C.  430,  14  S.  E.  43,  14  L.R.A.  749, 
where  the  deceased  was  walking  along  the 
railroad,  and  indeed  further  back,  in  Troy  v. 
Cape  Fear,  etc.  R.  Co.  99  N.  C.  298,  6  S.  E. 
77,  6  Am.  St  Rep.  621,  where  the  Court 
afiirmed  the  present  writer,  then  on  the  Supe- 
rior Court  Bench,  in  holding  that  though 
walking  on  the  track  by  a  trespasser  would 
constitute  contributory  negligence,  it  would 
not  bar  recovery  if  the  engineer  by  reasonable 
care  could  have  avoided  the  injury. 

The  decisions  are  uniform  that  in  cases  of 
injury  to  a  trespasser  on  the  track  there 
should  be  a  third  issue  submitted,  "Whether, 
notwithstanding  tlie  contributory  negligence 
of  the  plaintiff,  the  defendant  could  with  rea- 
sonable care  have  avoided  the  injury,"  and 
that  the  burden  of  this  issue  is  upon  the 
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defendant.  If,  therefore,  the  Greenlee  and 
Troxler  cases  and  the  long  line  of  decisions 
in  approval  thereof  should  be  overruled,  and 
if,  further,  we  could  disregard  the  statute 
which  makes  the  failure  of  the  locomotive  to 
carry  an  electric  headlight  of  at  least  1,500- 
caudlc  power  an  indictable  offense,  and  should 
overrule  the  decisions  which  uniformly  hold 
that  when  an  act  is  committed  in  violation 
of  a  statute  the  defendant  cannot  excuse 
itself  by  pleading  contributory  negligence, 
and  treating  this  as  simply  a  case  where  the 
deceased  was  a  trespasser  on  the  track,  still 
the  burden  of  proof  would  be  on  the  defend- 
ant on  the  third  issue  to  prove  that,  notwith- 
standing the  contributory  negligence  of  plain- 
tiffs' intestate,  it  could  not  by  reasonable 
care  have  avoided  killing  him. 

It  is  not  shown  by  plaintiffs'  evidence  that 
he  was  forbidden  to  go  on  the  track,  and  the 
burden  was  on  the  defendant  to  show  that 
fact,  and  the  jury  might  not  have  believed 
it.  But  if  it  were  admitted  that  the  rules 
forbade  him  to  go  on  the  track  with  a  lever- 
car  at  night,  he  could  have  been  in  no  worse 
case  than  a  trespasser,  and  the  burden  was 
on  the  defendant  to  show  that  with  reason- 
able care,  such  as  the  use  of  an  electric  head- 
light, running  at  an  ordinary  rate  of  speed 
and  blowing  at  the  crossings,  the  defendant 
could  not  with  a  reasonable  outlook  have 
avoided  killing  the  intestate.  Whatever  the 
obedience  which  should  be  paid  to  the  rules 
of  the  company,  they  are  not  of  such  superior 
authority  to  the  statutes  of  the  State  that  a 
violation  by  an  employee  of  a  rule  of  the 
company  entitles  the  defendant  to  disr^ard 
the  requirements  of  law  as  to  headlights  and 
reasonable  care  in  keeping  an  outlook,  or 
that  it  entitles  the  defendant  to  consider  that 
the  deceased  was  outlawed  and  that  ilrowed 
him  no  duty. 

Hoke,  J.  (concurring). — I  concur  in  the 
disposition  made  of  this  appeal,  on  the 
ground  that  the  testimony  clearly  shows  neg- 
ligence on  the  part  of  the  company  in  running 
its  engine  without  a  headlight,  and  which 
resulted  in  intestate's  death. 

[654]  I  deem  it  not  improper  to  say,  how- 
ever, that  as  now  advised,  if  it  should  be 
made  to  appear  that  the  intestate  at  the  time 
he  was  killed  was  running  a  hand-car  on  the 
railroad  track  contrary  to  the  orders  or  rules 
of  the  company,  it  would  be  such  an  act  of 
contributory  negligence  on  his  part  as  would 
bar  a  recovery.  As  the  evidence  tending  to 
establish  this  defense  on  the  record  as  it  now 
appears  all  comes  from  the  testimony  intro- 
duced by  defendant,  it  may  not  be  considered 
on  a  motion  to  nonsuit.  I  therefore  concur 
in  the  judgment  awarding  a  new  trial. 

Walkbb,  J.  (dissenting), — ^Plaintiffs  sued 
to  recover  damages   for  the  death   of  their 


intestate,  caused,  as  they  alleged,  by  the  neg- 
ligence of  the  defendant.  The  evidence  was 
to  the  effect  that  \V.  B.  Home  was,  on  14 
September,  1015,  employed  by  defendant  as 
foreman  of  an  extra  section  force,  and  on  the 
night  of  said  day  he  rode  on  his  lever-  or 
hand-car  with  six  other  employees  from  New 
Berlin  to  Farmers  station,  about  4  miles  dis- 
tant, and  remained  at  the  latter  place  several 
hours,  at  his  uncle's  home,  on  his  own  busi- 
ness. His  shanty-car  was  at  New  Berlin.  He 
started  back  to  Farmers  station  about  mid- 
night on  the  lever-car,  and  when  they  had 
gone  about  one-half  of  a  mile  they  were  over- 
taken by  an  engine  and  plaintiff  waa  killed 
by  the  collision.  There  was  evidence  that 
the  engine  had  no  light  and  had  not  given 
the  usual  signal  at  the  crossing  near  by,  and 
was  runniug  at  a  high  rate  of  speed.  There 
was  evidence,  on  the  contrary,  to  show  that 
the  engine  was  provided  with  all  its  lights, 
headlight,  classification  lights,  and  also  two 
rear  markers,  and  running  30  or  35  miles  an 
hour,  and  that  it  gave  all  station  and  cross- 
ing signals.  This  engine  was  going  from 
Wilmington  to  Chadboum  to  relieve  another 
engine  that  had  been  disabled  on  a  branch 
line,  and  there  was  evidence  that  it  was 
properly  equipped  and  in  good  condition,  with 
headlight  burning  and  brakes  in  proper  or- 
der. The  intestate  had  been  forbidden  to  use 
a  hand-car  after  dark,  except  by  special  au- 
thority or  authority  of  the  roadmaster,  which 
he  did  not  have  that  night,  and  he  was  not, 
at  the  time  he  was  killed,  transacting  any 
business  or  performing  any  duty  for  the  rail- 
road company,  but  was  on  a  visit  to  his  uncle. 

We  will,  in  the  consideration  of  the  case, 
confine  ourselves  to  so  much  of  the  testimonv 
as  is  most  favorable  to  the  plaintiffs,  accord- 
ing to  the  usual  rule.  Ridge  v.  Norfolk 
Southern  R.  Co,  167  N.  C.  610,  83  S.  E.  762; 
Harris  v.  U.  S.  Fidelity,  etc.  Co.  167  N.  C. 
624,  83  S.  E.  805. 

If  we  take  plaintiffs'  own  view  of  the  evi- 
dence, we  can  see  no  error  in  the  judgment 
of  the  court.  The  intestate  had  control  and 
management  of  the  lever-oar  on  which  he  was 
riding.  It  was  in  his  possession  and  was  fur- 
nished to  him  for  the  purpose  of  better  per- 
forming his  work  as  section  master,  and  he 
had  no  right  to  use  it  for  his  own  private 
purposes.  When  he  did  so,  h'e  became  a  tres- 
passer on  the  track  of  the  [655]  company, 
and  had  no  greater  right  than  any  ordinary 
trespasser  using  the  track  as  a  footway,  and 
perhaps  less  right,  as  he  was  obstructing  the 
track  under  very  dangerous  circumstances, 
which  were  calculated  to  imperil  his  life  and 
the  lives  of  his  coemplqyees,  or  helpers,  and 
also  the  property  of  the  company  and  the 
lives  of  those  on  its  engines  and  cars.  It  has 
been  said  that  a  railroad  company  owes  a 
greater  duty  to  one  on  its  track*  with  its 
consent  than  it  does  to  a  trespasser,  Boggero 


HORNE  V.  ATLANTIC  COAST  LINE  R.  CO. 

no  N.  Car.  645. 


1177 


▼.  Southern  R.  Go.  64  8.  G.  104;  and  espe- 
i:ially  would  this  be  true  as  to  one  who  is 
using  its  tracks  in  the  nighttime  in  open 
violation  of  its  rule  made  for  his  own  as  well 
as  the  protection  of  other  persons,  and  of  the 
company's  property.  It  does  not  ordinarily 
owe  to  him  the  duty  of  equipping  or  of  run- 
ning its  trains  in  any  particular  manner  or 
at  any  special  rate  of  speed.  Norfolk,  etc. 
R.  Go.  V.  Stegall,  105  Va.  638,  54  8.  E.  19. 
A  trespasser  who  uses  the  tracks  of  a  rail- 
road company,  especially  when  he  has  been 
forbidden  to  do  so,  must  look  out  for  himself 
and  take  proper  measures  and  precautionsi 
for  his  own  safely,  if  he  is  not  disabled  and 
can  do  so.  The  following  rules  in  such  cases 
have  been  formulated  by  a  careful  and  learned 
text-writer: 

*^t  may  be  stated,  as  a  general  rule,  that 
any  one  who  goes  upon  the  track  or  premises 
of  a  railroad  company,  except  at  a  public 
crossing  or  in  a  highway,  without  the  invita- 
tion or  license  of  the  company,  express  or 
implied,  is  a  trespasser.  .  .  .  The  general 
rule  is  that  the  owner  or  occupier  of  prem- 
ises owes  no  duty  to  a  trespasser  thereon 
except  to  do  him  no  willful  or  wanton  injury. 
A  trespasser  is  a  wrong-doer,  and  it  is  a. 
general  principle  of  jurisprudence  that  the 
courts  will  not  aid  a  wrong-doer.  The  fact 
that  the  trespasser  is  a  wrong-doer  does  not, 
however,  justify  malicious,  wanton,  or  willful 
maltreatment  of  him,  and  the  failure  to  use 
reasonable  care  to  avoid  injury  to  him  after 
the  discovery  of  his  danger  may  sometimes 
be  sufficient  evidence  of  willfulness  or  wan- 
tonness. But  neither  negligence  nor  willful- 
ness can  ordinarily  be  shown  in  this  way 
where  an  adult  or  person  apparently  able  to 
take  care  of  himself  is  upon  a  railroad  track, 
because  the  railroad  employees  have  a  right 
to  assume,  in  the  absence  of  anything  to  tlie 
contrary,  that  he  will  get  off  the  track  or 
take  such  other  precautions  as  may  be  avail- 
able to  avoid  injury  to  himself.  ...  A 
railroad  company  owes  trespassers  no  con- 
tractual duty.  Indeed,  as  already  stated,  the 
general  rule  is  that  it  owes  them  no  duty 
except  not  to  willfully  injure  them.  .  .  . 
What  we  have  already  said  concerning  the 
limited  duty  to  trespassers  applies  to  tres- 
passers upon  a  railroad  track.  It  is  gener- 
ally and,  we  think,  correctly  held  that  a  rail- 
road company  is  not  bound  to  keep  a  lookout 
for  trespassers  upon  the  track.  ...  As 
a  general  rule,  the  company's  employees  may 
presume  that  one  apparently  able  to  do  so 
will  get  off  the  track  in  time."  3  Elliott  on 
Railroads,  sees.  1262  to  1268. 

[666]  Of  course,  these  principles  have  been 
modified  by  us  where  the  trespasser  is  on 
the  track  either  in  a  helpless  condition  or 
deprived  of  his  bodily  or  mental  faculties  in 
come  way,  so  that  he  is  not  able  to  care  for 


himself;  but  there  are  no  such  facts  in  this 
case. 

The  company  was  not  bound  to  anticipate 
that  the  intestate  would  deliberately  violate 
its  instructions  and  use  the  car  on  its  tracka 
after  darkness  had  set  in.  He  was,  therefore, 
guilty  of  negligence;  and  if  there  are  any 
degrees  of  negligence,  his  may  well  be  called 
gross,  and  plaintiffs  have  no  right  to  say 
that  the  defendant  should  have  looked  out 
for  him  when  he  did  not  look  out  for  himself, 
and  was  where  he  was  not  expected  to  be, 
with  a  dangerous  obstruction,  when  he  waa 
killed. 

But  we  will  assume  that  defendant  waa 
negligent  also,  and  treat  the  case  as  one  of 
mutual  negligence.  It  was  no  more  than 
that,  as,  if  defendant  had  no  light,  neither 
did  plaintiffs'  intestate,  and  if  he  had  pro- 
vided himself  with  one,  which  he  could  easily 
have  done,  and  should  have  done  when  using 
the  track  without  permission  or  contrary  to 
orders,  this  unfortunate  accident  would  not 
have  occurred.  He  knew,  or  should  have 
known,  that  the  company  had  the  right  to 
use  its  track  at  any  and  all  times,  and,  even  \ 
if  there  was  no  regular  train  scheduled  for 
that  particular  time,  that  emergencies  often 
arise  when  its  engines  and  cars  have  to  be 
brought  into  immediate  use,  as  was  the  case 
here. 

The  track  of  a  railroad,  as  it  seems  neces- 
sary to  repeat,  most  emphatically,  again,  is 
always  a  place  of  danger,  and  any  man  who 
uses  it  for  his  own  purposes,  and  especially 
when  he  has  been  positively  forbidden  to  do 
so,  should  exercise  the  highest  degree  of  care 
and  vigilance  for  his  own  safety,  as  we  have 
so  often  said.  McAdoo  v.  Richmond,  etc.  R. 
Co.  106  N.  G.  140,  11  8.  E.  316;  High  v. 
Carolina  Cent.  R.  Go.  112  N.  G.  385,  17  8.  E. 
79;  Syme  v.  Richmond,  etc.  R.  Co.  113  N.  G. 
658,  18  S.  E.  114;  Exum  v.  Atlantic  Coast 
Line  R.  Go.  164  N.  C.  408,  70  8.  E.  845,  33 
Lr.R.A.  ( N.8. )  169;  Talley  v.  Southern  R.  Co. 
163  N.  G.  667,  80  8.  E.  44;  Abernathy  v. 
Southern  R.  Co.  164  N.  C.  91,  80  8.  E.  421; 
Hill  V.  Atlantic  Coast  Line  R.  Co.  166  N.  G. 
698,  82  8.  E.  864;  Ward  v.  North  Carolina 
R.  Co.  161  N.  C.  180,  76  S.  E.  717;  Tread- 
well  V.  Atlantic  Coast  Line  R.  Co.  169  N. 
G.  694,  86  8.  E.  617,  and  Hill  v.  Norfolk 
Southern  R.  Co.  169  N.  C.  740,  86  8.  E. 
609;  and  there  are  many  other  such  au- 
thorities, but  we  have  tried  to  cite  some 
of  the  earliest  decisions  with  some  of  the 
latest,  so  as  to  show  that  there  has  been  a 
strict,  steady,  and  unvarying  adherence  to 
the  doctrine. 

As  especially  applicable  to  plaintiff's  con- 
tention, and  as  fully  answering  it,  we  would 
direct  attention  to  Beach  v.  Southern  R.  Co. 
148  N.  C.  163,  61  8.  E.  664,  where  we  unani- 
mously held  that:     ''A  railroad  track  is  in- 
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tended  for  the  running  and  operation  of 
trains,  and  not  for  a  walkway,  and  the  com- 
pany owning  the  track  has  the  right,  unless 
it  has  in  some  way  restricted  that  right,  to 
the  full  and  unimpeded  use  of  it.  The  public 
have  rights  as  well  as  the  individual,  and 
usually  (and  reasonably)  the  former  are  con- 
sidered superior  to  the  latter.  That  private 
convenience  must  yield  to  the  public  good 
and  public  accommodation  is  an  ancient  max- 
im of  the  law.  If  we  should,  for  a  moment, 
listen  with  favor  to  [657]  the  argument,  and 
eventually  establish  the  principle,  that  an 
engineer  must  stop,  or  even  slacken  his  speed, 
until  it  may  suit  the  convenience  of  a  tres- 
passer on  the  track  to  gt't  olF,  the  operation 
of  railroads  would  be  seriously  retarded,  if 
not  made  practically  impossible,  and  the  in- 
jury to  the  public  might  be  incalculable. 
The  prior  right  to  the  use  of  the  track  is  in 
the  railway  (especially)  as  between  it  and 
a  trespasser  who  is  apparently  in  possession 
of  his  senses  and  easily  able  to  step  off  the 
track."  And  in  Treadwell  v.  Atlantic  Coast 
Line  R.  Co.  supra,  we  said,  in  reference  to 
the  same  kind  of  contention :  "A  court  of  the 
highest  authority  has  said  that  where  it  is 
known,  as  it  should  be,  that  a  railroad  com- 
pany's right  of  way  is  being  constantly  used 
for  its  trains,  and  is  at  all  times  liable  to 
be  used  for  their  running  and  operation  in 
transporting  freight  and  passengers,  as  a 
public  carrier  under  the  highest  legal  obli- 
gation to  serve  the  public  diligently  and, 
faithfully  as  such  .  .  .  'the  track  itself, 
as  it  seems  necessary  to  repeat  with  decided 
emphasis,  is  itself  a  warning.  It  is  a  place 
of  danger,  and  a  signal  to  all  on  it  to  look 
out  for  trains,  and  it  can  never  be  assumed 
that  they  are  not  coming  on  a  track  at  a 
particular  time  when  it  is  being  used  for  the 
convenience  of  trespassers  or  licensees,  and, 
therefore,  that  there  can  be  no  risk  to  a 
pedestrian  from  them.' " 

We  have  specially  referred  to  these  cases, 
as  it  is  insisted  by  plaintiffs  that  defendant's 
engine  was  not  making  a  regular  trip,  and, 
therefore,  caught  the  intestate  unawares. 
Engines  do  not  run  regularly  without  any 
cars,  except  in  shifting  yards  or  at  stations. 
This  engine  was  running  "light,"  as  it  is  said 
in  the  caae,  to  take  the  place  of  one  on  an- 
other line,  which  had  in  some  way  been  dis- 
abled, and  this  illustrates  what  a  dangerous 
place  a  track  is,  as  at  any  moment,  day  or 
night,  it  may  be  used  between  the  times  fixed 
by  the  regular  schedules,  and  for  this  reason 
it  is  always  "live,"  in  the  sense  that  an 
(ngine  or  a  train  may  pass  a  given  point  at 
any  time.  If  the  intestate  had  taken  any- 
tliought  for  his  own  safety,  he  would  have 
carried  either  a  lantern  or  some  other  device 
as  a  warning  of  his  presence  on  the  track,  or 
not  have  used  the  track  at  all  without  or 
contrarv  to  orders. 


But  we  will  assume  that  both  the  intestate 
and  the  defendant  were  negligent  in  more 
than  one  respect,  and  it  then  becomes  a  case 
of  concurrent  negligence,  both  acta  of  negli- 
gence uniting  at  one  and  the  same  time  to 
cause  or  produce  the  result;  and  in  support 
of  this  view  we  need  cite  only  two  cases 
decided  by  this  Court.  In  McAdoo  v.  Rich- 
mond, etc.  R.  Co.  105  N.  C.  150,  11  S.  E. 
316,  it  appeared  that  the  plaintiff  was  strick- 
en by  an  engine  while  he  was  on,  or  near, 
one  of  the  defendant's  tracks,  and  the  Court 
said  with  reference  thereto:  "If  the  plaintiff 
had  alleged  that  the  defendant  company,  or 
its  servants,  had  willfully,  wantonly,  pur- 
posely, or  maliciously  run  an  engine  against 
and  injured  him,  a  very  different  [658J  ques- 
tion would  have  been  presented.  In  Manly 
V.  Wilmington,  etc.  R.  Co.  74  N.  C.  655,  this 
Court  said:  'When  the  injury  arises  neither 
from  malice,  design,  nor  wanton  and  gross 
neglect,  but  simply  the  neglect  of  ordinary 
care,  and  the  parties  are  mutually  in  default, 
the  negligence  of  both  being  the  immediate 
and  proximate  cause  of  the  injury,  a  recovery 
is  denied,  upon  the  ground  that  the  injured 
party  must  be  taken  to  have  brought  the 
injury  upon  himself/  That  case  was  subse- 
quently cited  with  approval  as  to  the  first 
point  in  Rigler  v.  Charlotte,  etc.  R.  Co.  94 
N.  C.  610,  and  in  Walker  v.  Reidsville,  96  N. 
C.  382,  2  S.  E.  74.  See  also  Evansville,  etc. 
R.  Co.  v.  Lowdermilk,  15  Ind.  120;  Lafayette, 
etc.  R.  Co.  V.  Adams,  26  Ind.  76;  2  Woods 
R.  L.  319."  And  we  held  in  Watts  v.  Sea- 
board Air  Line  R.  Co.  167  N.  C.  345,  346,  83 
S.  E.  615:  "The  nonsuit  must  clearly  be 
sustained  by  reason  of  the  plaintiff's  own 
negligence,  existent  to  the  very  time  of  the 
impact;  for,  according  to  his  statement,  he 
was  under  the  car  for  his  own  purpo«^a,  on 
a  live  track,  engaged  in  the  performance  of 
no  duty  whatever,  awake  and  in  full  posses- 
sion of  his  faculties,  and  utterly  inattentive 
to  his  own  safety  up  to  the  very  time  of  the 
injury.  If  it  be  conceded  that  the  defendant 
was  negligent  in  backing  on  the  siding  with- 
out signal,  the  case  presents  a  typical  case  of 
contributory  negligence,  concurring  with  that 
of  the  plaintiff  and  barring  his  claim  for 
damages.  Ward  v.  Atlantic  Coast  Line  R. 
Co.  167  N.  C.  148."  But  if  the  defendant 
was  guilty  of  negligence,  it  was  not  action- 
able unless,  as  held  in  McNeil!  v.  Atlantic' 
Coast  Line  R.  Co.  167  N.  C.  396,  it  was  the 
proximate  and  not  merely  a  concurring  cause 
of  the  injury.  This  is,  of  course,  a  very  just 
doctrine,  because  no  man  will  be  permitted 
by  the  law  to  take  advantage  of  his  own 
wrong,  and  if  his  own  want  of  care  proxi- 
mately contributes  to  his  own  hurt,  or  if  it 
concurs  witJi  the  wrong  of  someone  else  in 
doing  so  at  the  time  the  injury  is  received, 
the  law  denies  a  recovery  by  him,  attributing 
the  result  to  the  fault  of  both. 
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We  hold  in  Hill  v.  Atlantic  Coast  Line  K. 
Co.  166  N.  C.  502,  82  S.  E.  8G4,  that  a  motor- 
car— and  the  same  rule,  of  course,  applies  to 
a  lever-  or  hand-ear,  as  they  are  practically 
of  the  same  make — moving  on  a  track  of  the 
company  in  the  night  should  be  provided  with 
proper  and  sufficient  lights  or  signals  that 
would  indicate  its  presence  on  the  track,  and 
that  for  any  injury  caused  by  a  failure  to 
display  a  light  or  give  otlier  warning  of  its 
presence  the  company  would  be  liable.  But 
in  that  ease  the  liability  was  baNcd  upon  the 
ground  that  the  person  who  had  run  the  car 
without  a  light  was  acting  under  the  author- 
ity of  the  compan}^  while  here  he  had  no  such 
authority,  but  was  acting  of  his  own  will, 
and  really  contrary  to  orders.  We  only  cite 
that  case  to  show  that  the  doctrine  as  to 
lights  and  signals  applies  to  hand-cars  being 
run  in  the  darkness,  and  the  intestate  should 
have  displayed  a  light  or  given  some  warning 
of  the  car  being  on  the  track,  especially  as 
it  was  there  at  an  unusual  time,  when  the 
company  had  forbidden  him  to  use  it.  It  is 
an  admitted  principle  that  "where  a  servant 
voluntarily,  and  of  his  own  motion,  exposes 
himself  to  risks  [659]  outside  the  scope  of 
his  regular  employment,  without  or  against 
the  order  of  the  master,  or  vice-principal, 
and  is  injured  thereby,  the  master  is  not 
liable."  20  Cyc.  p.  1224,  and  note  8.  This 
text  is  supported  by  a  great  array  of  authori- 
ties to  be  found  in  the  note.  Central  of 
Oeorgia  R.  Co.  v.  McWhorter,  115  Ga.  476, 
42  S.  E.  82;  Green  v.  Brainerd,  etc.  R.  Co. 
S5  Minn.  318,  88  N.  W.  974;  Parent  v. 
Nashua  Mfg.  Co.  70  N.  H.  199,  47  Atl.  261. 
We  have  made  a  similar  ruling  in  Whitson 
V.  Wronn,  134  X.  C,  86,  46  S.  E.  17;  Avery  v. 
Southern  R.  Co.  137  N.  C.  135,  49  8.  E.  91; 
Stewart  v.  Van  De venter  Carpet  Co.  138  N. 
C.  64,  50  S.  E.  562;  Hicks  v.  Naomi  Falls 
Mfg.  Co.  138  X.  C.  329,  50  S.  E.  703;  Holland 
v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  439, 
55  S.  E.  835;  Patterson  v.  North  Carolina 
Lumber  Co.  145  X.  C.  45,  58  S.  E.  437.  "The 
employee  is  not  absolved,  in  cases  of  this 
sort,  at  least,  of  all  obligations  to  have  a 
proper  care  for  his  own  safety  and  to  work 
with  prudence  in  the  presence  of  known  and 
observed  danger;  nor  is  he  free  to  disobey  his 
employer's  orders,  where  such  disobedience 
becomes  the  proximate  cause  of  the  injury, 
either  sole  or  concurrent."  Hicks  v.  Naomi 
Falls  Mfg.  Co.  138  X.  C.  329,  50  S.  E.  703. 
**A  servant  who  voluntarily,  without  request 
from  the  master,  engages  in  work  which  he 
was  not  hired  to  perform  assumes  the  risk 
of  injury  attendant  thereon."  Parent  v. 
Nashua  Mfg.  Co.  supra;  McGill  v.  Maine,  etc. 
Granite  Co.  70  N.  H.  125,  46  Atl.  684,  85 
Am.  St.  Rep.  618.  "Rules  and  orders  are 
promulgated  and  are  to  be  enforced  for  the 
protection  of  the  public,  of  fellow-servants, 


and  of  the  employer's  property,  and  cannot 
be  disregarded  or  annulled  by  an  employee 
with  impunity.  The  latter  cannot  disobey 
orders  upon  the  ground  that,  in  his  opinion, 
there  is  no  reason  for  their  further  observ- 
ance. When  one  employed  to  do  a  designated 
kind  of  work,  or  to  work  at  a  particular 
place,  voluntarily  goes  to  a  place  different 
from  that  assigned  by  the  contract  of  om- 
plo3'ment,  he  cannot  successfully  insist  that 
he  is  within  the  protection  of  the  rule  that 
the  master  must  exercise  ordinary  care  to 
protect  him  against  injury."  Green  v.  Brain- 
ard,  etc.  R.  Co.  85  Minn.  318,  88  N.  W.  974. 
"Here  the  servant  was  ordered  to  do  his  work 
in  a  safe  way,  and  he  preferred  to  do  it  in 
another  and  what  proved  to  be  a  dangerous 
way.  Why  should  the  master  be  liable  if  the 
Bcrvant  acted  in  disobedience  to  his  orders 
and  was  thereby  hurt?  It  must  be  admitted 
that  he  was  the  author  of  his  own  injury. 
If  it  was  necessary  that  the  method  adopted 
by  him  should  have  been  not  only  in  disobe- 
dience of  his  orders,  but  in  itself  dangerous, 
in  order  to  visit  upon  him  the  consequences 
of  his  refusal  to  observe  his  master's  direc- 
tions. It  surely  is  not  required  that  it  should 
have  been  obviously  dangerous.  It  is  quite 
sufficient  to  bar  his  recovery  if  he  knew  that 
his  method  was  a  dangerous  one,  and  chose 
to  do  his  work  in  that  way  rather  than  in  the 
manner  pointed  out  by  his  master.  Why 
should  the  danger  be  obvious  if  he  had  knowl- 
edge of  it  ?  If  it  had  appeared  that  obedience 
to  his  master's  orders  as  to  the  manner  of 
moving  the  truck  was  obviously  dangerous, 
he  had  a  right  to  refuse  to  do  the  work; 
but  even  then  he  could  not  select  another 
and  dangerous  way  to  do  it,  and  charge 
his  master  with  the  consequence  thereof,  and 
[660]  especially  if  the  danger  of  the  method 
which  he  adopted  was  known  to  him  at  the 
time."    Whitson  v.  Wrenn,  supra. 

The  other  cases  we  have  cited  above  are 
just  as  emphatic  in  announcing  the  doctrine, 
now  become  thoroughly  well  established,  that 
if  the  servant  chooses  to  do  a  thing  he  is  not 
employed  to  do,  the  master  owes  him  no  legal 
duty,  and  if  he  is  injured,  especially  if  the 
act  is  a  dangerous  one,  he  must  suffer  the 
consequences  of  his  wrong,  for  as  to  the  par- 
ticular act,  not  being  within  the  scope  of 
the  service  he  was  engaged  to  do,  the  law 
imputes  the  injury  to  his  own  wrong  and 
not  to  any  neglect  of  the  master,  who  has 
directed  him  to  do  other  things,  or  not  to  do 
his  work  in  the  way  he  has  adopted.  The 
principle  more  strongly  applies  where  the 
dangerous  act  which  injures  him  has  been 
forbidden  by  his  employer  to  prevent  injury 
to  him  or  others.  "Persons  on  railroad 
tracks  are  bound  to  apprehend  that  locomo- 
tives may  be  swiftly  approaching  at  any 
time,  and  are  bound  to  be  continuallv  on  the 
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watch  for  them  and  to  leave  the  track  in 
season  to  avoid  collisions  with-  them."  Copp 
V.  Maine  Cent.  R.  Co.  100  Me.  568,  02  Atl. 
735.  That  is  our  doctrine,  also,  as  it  has 
been  so  often  stated  and  very  recently  re- 
iterated. This  unfortunate  accident  would 
not  have  occurred  had  the  intestate  not  have 
trespassed  upon  the  track  and  subjected  him- 
self to  constant  and  great  danger,  or  had  not 
violated  instructions.  This  is  the  dominant 
cause  of  his  injury;  but  whether  so  or  no,  it 
was  an  active  and  efficient  cause  operating 
up  to  the  very  moment  of  the  collision,  and 
his  was  exactly  the  same  kind  of  negligence 
as  he  imputes  to  defendant,  in  one  respect — 
the  absence  of  lights  or  other  signals;  but 
his  negligence  was  aggravated  by  the  fact 
that  he  was  violating  orders,  while  the  en- 
gineer was  not,  but  was  acting  in  the  regular 
and  normal  performance  of  his  duty.  It 
would  be  a  very  strange  conclusion  if  the 
defendant  could  be  charged  with  liability  for 
an  accident  resulting  from  the  misconduct  of 
the  intestate,  which  was  begun,  continued, 
and  ended  through  his  own  negligence,  bring- 
ing upon  him,  by  his  own  fault,  the  disas- 
trous consequences. 

We  may  add  that  if  plaintiffs'  evidence 
discloses  tliat  intestate  was  the  author  of  his 
own  injury,  or  that  his  negligence  caused  it 
proximately,  either  by  itself  or  by  concurring 
with  that  of  some  other  person,  a  nonsuit  is 
proper,  as  he  thus  proves  himself  out  of  court. 
This  is  settled  by  the  cases  already  cited,  as 
well  as  by  Neal  v.  Carolina  Cent.  R.  Co.  126 
N.  C.  634,  36  S.  E.  117,  49  L.R.A.  084; 
Royster  v.  Southern  R.  Co.  147  N.  C.  347, 
61  S.  E.  179;  Wright  v.  Southern  R.  Co.  155 
N.  C.  329,  71  S.  E.  306;  Fulghum  v.  Atlantic 
Coast  Line  R.  Co.  158  N.  C.  555,  74  S.  E. 
684,  39  L.R.A.(N.S.)  558;  Thompson  v.  Pur- 
cell  Constr.  Co.  160  N.  C.  390,  76  S.  E.  206; 
Dunnevant  v.  Southern  R.  Co.  167  N.  C.  232, 
83  S.  E.  347. 

It  is  suggested  in  the  opinion  of  the  Court, 
but  not  conceded,  that  the  validity  of  the 
nonsuit  depends  upon  the  contributory  negli- 
gence of  the  intestate.  In  one  sense  his  neg- 
ligence was  contributory,  as  it  helped  to 
cause  his  death;  but  upon  the  facts  of  this 
case,  it  was,  at  least,  concurring  [661  ]  at  the 
very  time  of  this  collision  between  the  engine 
and  the  lever-car. 

The  authorities  cited  in  the  opinion  of  the 
Court  are  not  applicable  to  the  facts  of  this 
case.  In  Heavener  v.  North  Carolina  R.  Co. 
141  N.  C.  245,  68  S.  E.  613,  the  jury  found 
that  the  plaintiff  had  looked  and  listened, 
and  was  free  from  negligence,  the  decision 
being  confined  practically  to  defendant's  neg- 
ligence, of  which  there  was  some  evidence. 
The  boy,  in  Shepherd  v.  North  Carolina  R. 
Co.  163  N.  C.  520,  79  S.  E.  968,  had  the  right 
to  cross  the  track  on  his  way  home,  and  was 


guilty  of  no  negligence,  the  decision  turning, 
as  in  Heavener's  case,  upon  whether  there 
was  evidence  of  the  defendant's  negligence. 
The  same  may  be  said  of  Griffin  v.  Atlantic 
Coast  Line  R.  Co.  166  N.  C.  624,  82  S.  E.  973, 
as  it  presented  the  question  of  the  defendant's 
negligence,  with  this  further  fact,  which  dis- 
tinguishes it  from  our  case,  that  the  intestate 
was  "drunk  and  down,"  and  not  able  to  take 
care  of  himself.    The  negligence  of  the  help- 
less man  upon  a  track  is  a  fact  accomplished 
and  passed,  and  the  force  of  his  negligence 
is  fully  spent,  and  therefore  the  duty  is  im- 
posed upon  defendant  to  look  out  and  care 
for  him.     Justice   Hoke  said  in   Sawyer  v. 
Roanoke  R.  etc.  Co.  145  N.  C.  24,  24  S.  E. 
598,  22  L.R.A.(N.S.)  200,  that  "Although  the 
plaintiff,  in  going  on  the  track,  may  have 
been  negligent ;  when  he  was  struck  down  and 
rendered  unconscious  by  a  bolt  of  lightning, 
his  conduct  as  to  what  transpired  after  that 
time  was  no  longer  a  factor  in  the  occur- 
rence."   But  this  is  not  so  where  the  person 
injured  is  in  the  possession  of  his  faculties 
and  able  to  care  for  himself,  and  continues 
to  be  actively  negligent  down   to   the  very 
moment  of  the  injury.    This  clearly  presents 
a  case  of  concurring  negligence  imder   the 
principle  lai^i  down  by  Justice  Hoke  in  Watta 
V.   Seaboard   Coast  Line  R.  Co.   supra,   and 
unanimously  adopted  by  this  Court. 

The  rules  of  the  company  were  introduced 
without  objection,  and  were  treated  as  au- 
thentic. They  provided  that  "hand-  or  pusli- 
cars  must  not  be  used  except  in  the  company's 
business,  and  never  after  dark,  except  by  spe- 
cial authority  of  the  roadmaster.  Neither 
will  they  be  allowed  on  the  track  in  cloudy 
or  foggy  weather,  when  objects  half  a  mile 
distant  cannot  be  distinctly  seen."  The  plain- 
tiff continuously  violated  this  rule,  to  the 
very  last.  It  will  be  seen  that  the  rule  re- 
quires that  in  cloudy  or  foggy  weather,  when 
objects  cannot  be  distinctly  seen  half  a  mile 
distant,  the  hand-cars  shall  not  be  run  at  all. 
The  plaintiffs'  evidence  shows  that  it  was 
dark,  the  weather  was  thick  and  foggy,  and 
an  object  could  not  be  seen  half  a  mile  away. 
According  to  his  testimony,  the  engine,  a 
large  object,  was  not  seen  until  it  was  risht 
at  them,  although  the  track  was  straight  for 
5  miles  each  way.  We  know,  besides,  that  an 
engine  has  some  light  about  it,  as  it  must 
have  fire  in  order  to  run.  The  hand-car  had 
no  light  at  all,  and  was  a  much  smaller 
object. 

But  apart  from  this  view  of  the  case,  the 
act  of  going  on  the  track,  as  we  have  said,  in 
the  ni^ht,  with  a  hand-car,  without  any  light 
or  [662]  signal,  and  during  a  fog,  was  itself 
negligence,  as  any  prudent  man,  or  even  a 
reckless  one,  should  have  known  that  it  was 
exceedingly  dangerous.  If  the  engineer  had 
been  injured,  and  had  sued  G.  W.  Home,  tb« 
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€ection  foreman,  or  if  the  railroad  company 
had  8Uod  for  the  damage  to  its  engine,  could 
there  be  any  doubt  as  to  the  negligence  of  the 
intestate  ? 

Tyson  v.  Eastern  Carolina  R.  Co.  167  N.  C. 
216,  83  S.  E.  318,  cited  by  the  Court  in  its 
opinion,  was  another  case  of  a  drunk  and 
helpless  man  upon  the  track,  and  in  Culiifer 
V.  Atlantic  Coast  Line  R.  Co.  168  N.  C.  311, 
84  S.  E.  400,  also  cited  by  the  Court,  the 
second  issue  as  to  the  plaintiff's  negligence 
was  not  answered,  and,  besides,  the  plaintiff 
was  exercising  a  right  she  had  to  cross  the 
track,  and  the  negligence  consisting  in  failing 
to  look  and  listen  before  going  upon  the  track 
had  spent  its  force,  and  her  horse  backed 
while  on  the  track,  and  reared  and  pranced 
in  full  view  of  those  on  the  approaching  en- 
gine, and  could  have  been  seen  in  time  to 
prevent  the  injury.  It  was  not  a  case  of 
concurring  negligence,  but  of  proximate  cause. 
In  McNeill  v.  Atlantic  Coast  Line  R.  Co.  167 
2^.  C.  396.  83  N.  E.  704,  also  cited  by  the 
Court,  Justice  Allen  says:  "It  is  not  the 
Absence  of  the  headlight,  nor  the  impact  of 
the  train,  which  determines  the  liability,  but 
the  impact  of  the  train  brought  about  by  or 
as  the  proximate  result  of  the  absence  of  a 
hcuJlight."  But  there  can  be  no  such  proxi- 
mate cause  here,  if  the  intestate's  negligence 
was  continuously  active,  and  united  with  that 
of  defendant,  at  the  very  moment  of  the  in- 
jury, to  produce  it,  and  the  joint  negligence, 
therefore,  was  its  proximate  cause.  Decisions 
of  this  Court,  like  the  charge  of  the  judge, 
and  also  like  wills,  deeds,  and  other  instru- 
xnenta,  should  be  considered  with  reference  to 
their  particular  facts  and  as  an  entirety, 
with  strict  attention,  of  course,  to  the  whole 
record,  and  when  thus  viewed,  they  fully 
sustain  my  conclusion. 

Brown,  J.,  concurs  in  dissenting  opinion  of 
Walker,  J, 

« 

NOTE. 

Honnins  Trais  witltont  Headliglit  as 
NesllsoAee  to^v'ards  Person  on  Track 
at  Plaoe  Other  than  Crossias* 
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Introdtictory» 

This  note  discusses  the  recent  cases  dealing 
with  the  question  whether  running  a  train 


without  a  headlight  is  negligent  towards  a 
person  on  the  track  at  a  place  other  than  a 
crossing.  The  earlier  cases  will  be  found  in 
the  note  to  Hargrave  v.  Shaw  Land,  etc.  Co. 
Ann.  Cas.  1912A  Idl. 

BtUe  Stated, 

It  has  been  generally  held  that  the  failure 
of  a  railroad  company  to  have  a  headlight 
on  a  locomotive  or  a  moving  train  at  night 
constitutes  negligence  as  to  a  person  injured 
on  the  track  at  a  place  other  than  a  crossing 
if  the  company  owes  a  duty  toward  the  in- 
jured person.  Brossard  v.  Chicago,  etc.  R. 
Co.  167  la.  703,  149  X.  W.  915;  Louisville, 
etc.  R.  Co.  v.  Bays,  142  Ky.  400,  134  S.  W. 
450,  34  L.R.A.(N.S.)  678;  Southern  R.  Co. 
V.  Sanders,  145  Ky.  679,  141  S.  W.  77;  South- 
ern Ry.  V.  Caplinger,  151  Ky.  749,  152  S.  \V. 
747,  49  L.R.A.(N.S.)  660;  Ilammett  v.  South- 
ern R.  Co.  157  N.  C.  322,  72  8.  E.  1077; 
Kansas  City  Southern  R.  Co.  v.  Langley 
(Okla.)  160  Pac.  451;  Ingram  v.  Rutland 
R.  Co.  89  Vt.  278,  95  Atl.  544;  Paquette  v. 
Grand  Trunk  R.  Co.  19  Ont.  W.  Rep.  305, 
2  Ont.  W.  N.  1133;  Zuvelt  v.  Canadian  Pac. 
R.  Co.  23  Ont.  L.  Rep.  602,  19  Ont.  W.  Rep. 
77,  12  Can.  Rul.  Cas.  420;  Graham  v.  Grand 
Trunk  R.  Co.  25  Ont.  L.  Rep.  429,  Ann,  Cas. 
1912D  1053,  20  Ont.  W.  Rep.  965. 

Some  jurisdictions  have  enacted  laws  re- 
quiring headlights,  and  a  violation  of  such  a 
statute  is  negligence  per  se.  Chicago,  etc.  R. 
Co.  V.  Bryant,  110  Ark.  444,  162  S.  VV.  51; 
Shepherd  v.  North  Carolina  R.  Co.  163  N.  C. 
518,  79  S.  E.  968;  Powers  v.  Norfolk  South- 
ern R.  Co.  166  N.  C.  599,  82  S.  E.  972;  Griffin 
V.  Atlantic  Coast  Line  R.  Co.  166  N.  C.  624, 
82  S.  E.  973;  McNeill  v.  Atlantic  Coast  Line 
R.  Co.  167  N.  C.  390,  83  S.  E.  704;  Barnes 
V.  Atlantic  Coast  Line  R,  Co.  168  N.  C.  512, 
84  S.  E.  805 ;  Treadwell  v.  Atlantic  Coast  R. 
Co.  169  N.  C.  694,  86  S.  E.  617.  And  see 
the  reported  case. 

In  Powers  v.  Norfolk  Southern  R.  Co.  166 
N.  C.  699,  82  S.  E.  972,  the  court  said: 
"Running  a  train  at  night  without  a  head- 
light is  a  continuing  negligence.  .  .  .  The 
legislature  has  adopted  that  rule  by  making 
the  failure  to  carry  a  headlight  negligence 
per  se.  By  chapter  446,  1909,  3  Pell's  Rev. 
2617a,  all  railroads  were  required  to  carry 
electric  headlights  upon  their  locomotives  on 
their  main  line,  as  this  was,  and  by  3  Pell's 
Rev.  3753a,  a  violation  of  that  requirement 
is  made  a  misdemeanor.  This  court  has  al- 
ways held  that  any  act  of  a  common  car- 
rier which  is  a  violation  of  law  is  negligence 
per  so." 

See  also  Griffin  v.  Atlantic  Coast  Line  R. 
Co.  166  N.  C.  624,  82  S.  E.  973,  wherein  it 
was  said:  "It  is  negligence  upon  the  part 
of  a  railroad  company   to  run  its  engines 
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along  ita  tracks,  and  especially  its  main  line, 
without  a  headlight  which  will  cast  its  light 
upon  the  track  in  the  direction  in  which  the 
train  is  going — is  negligence  not  only  accord- 
ing to  the  common  law  and  a  multitude  of 
decisions  in  the  courts  of  this  country,  but 
it  is  made  so  by  statute.  The  law  requires 
a  railroad  company  not  only  to  equip  their 
engines  with  headlights,  but  headlights  of  ft 
certain  kind  and  intensity." 

Persons   Entitled   to   Protection. 

Where  railroad  tracks  are  laid  along  the 
streets  of  a  city  or  town  a  duty  is  owed  to 
persons  using  the  streets  to  display  a  head- 
light on  trains  operated  at  night.     Southern 
Ry.  V.  Caplinger,  151  Ky.  749,  152  S.  W.  947, 
49  L.R.A.(N.S.)  660,  wherein  the  court  said: 
"Railway  companies  that  have  been  privileged 
to  lay  tracks  and  run  engines  and  trains  in 
streets  of  cities  and  towns  are  obliged  at  all 
times  of  the  day  and  night  to  anticipate  the 
presence  of  travelers   on   the   street   and   to 
take  such  precautions  relating  to  speed  warn- 
ing and  lookout  as  may  be  reasonably  suffi- 
cient to  avoid  injury  to  them.     The  precau- 
tions  that   must   be   taken   vary    in    degree, 
depending    on    the    conditions    and    circum- 
stances  surrounding   the   use   of   the   street, 
both  by  the  railway  and  the  public,  and  have 
been  so  often  laid  down  that  it  does  not  seem 
necessary  to  restate  them  here.    We  may  fur- 
ther add  that  when  it  is  once  established  that 
the  place  at  which  an  accident  to  a  traveler 
occurred  was  a  place  that  he  had  the  right 
to  go  and  be  and  use,  such  as  a  public  street 
or  highway  crossing,  there  is  no  need  to  show 
the  use  by  the  public  of  the  place  at  the 
time  of  the  accident  any  more  than  at  any 
other  time,  as   the  right  to  the  use  is  tlie 
same  at  all  times  of  the  day  and  night,  and 
the  duty  of  the  railway  company  to  exercise 
the  care  required  in  public  places  is  always 
in  existence."     See  also  Shepherd  v.  North 
Carolina  R.  Co.  163  N.  C.  518,  79  S.  E.  968. 

A  railroad  company  owes  a  duty  to  its 
employees  who  may  be  on  its  tracks  to  see 
that  its  locomotives  and  cars  are  properly 
equipped  with  lights.  See  Ingram  v.  Rut- 
land R.  Co.  89  Vt.  278,  95  Atl.  544,  wherein 
it  was  held  that  where  an  employee  of  the 
defendant  found  that  he  would  be  out  all 
night  and  stepped  to  a  restaurant  to  get 
some  necessary  food,  the  railroad  company 
owed  him  the  duty  to  see  that  he  was  not 
struck  by  a  car  running  along  the  track  at 
night  without  a  light,  as  he  was  returning 
across  the  tracks  to  his  locomotive. 

It  has  been  held  that  where  a  railroad  com- 
pany allows  the  public  to  use  its  tracks  and 
right  of  way  habitually,  while  the  railroad 
must  see  that  a  reasonable  lookout  is  kept, 
this  duty  covers  only  the  period  when  the 
tracks  are  largely  used  by  the  public,  and 


does  not  apply  at  night  so  as  to  make  the 
furnishing    of    a    headlight    necessary.      See 
Southern   R.   Co.  v.   Sanders,   145   Ky.   679, 
141  S.  W.  77,  wherein  the  court  said:     *\Ve 
have  written  in  a  number  of  cases  that  it  is 
the  duty  of  a  railroad  company  when  moving 
engines  and  cars  upon  tracks  where  the  pres- 
ence of  persons  using  the  tracks  as  a  matter 
of  right  or  as  licensees  must  be  anticipated 
to  give  warning  of  the  approach  of  the  train, 
to  operate  it  at  a  reasonable  rate  of  speed, 
and  to  keep  a  lookout.    This  care  is  not  only 
exacted   at  places  where  the  public  have  a 
right  to  use  the  right  of  way  and  tracks, 
as  at  street  crossings  and  the  like,  but  is 
also  exacted  at  points  on  its  road  in  cities-, 
towns  and  populous  communities  where  the 
public  generally  have  been  in  the  habit  of 
using  with  the  knowledge  and  consent  of  the 
company  its  tracks  and  right  of  way.    .    .    - 
But,  in  places  where  the  right  of  way  and 
tracks  of  the  company  are  used  substantially 
as  the  evidence  shows  they  were  at  Lawrence- 
burg,  the  duty  of  the  company  is  not  at  all 
times  of  the  day  and  night  the  same.     For 
example,  the  company  might  consent  to  and 
be   charged   with   notice   of   the    use    of   its 
tracks  and  premises  by  licensees  during  cer- 
tain hours  of  the  day,  or  during  the  entire 
day.    But  in  the  night,  the  tracks  and  prem- 
ises at  these  places  might  be  used  seldom  or 
not  at  all  by  travelers,  and  consequently  the 
company  would  not  be  under  the  same  high 
duty    to    anticipate    their    presence    on   tiie 
track  during  these  hours  as  it  would  be  dur- 
ing the  daytime.     It  does  not  follow  that 
because  persons  who  in  large  numbers  habitu- 
ally use  its  tracks  and  right  of  way  during 
certain  hours  of  the  day  or  during  the  entire 
day,  are  to  be  treated  as  licensees,  that  it 
will  be  used  in  the  same  manner  during  the 
night  or  that  the  company  owes  in  the  day 
and  night  the  same  degree  of  care.     Tliere 
is  and  ought  to  be  a  distinction  between  the 
duty   owing  by  a  railroad   company   at  all 
times  of  the  day  and  night  and  under  all 
circumstances  and  conditions  at  places  where 
travelers  have  the  right  to  be,  as  on  public 
crossings  and  streets  that  are  occupied  by 
railroad   companies,   and   the   duty   it  owes 
on  its  private  premises  and  yards  set  apart 
by  it  for  its  own  use  and  business.     .    .    • 
The  general  rule  is  that  when  persons  who 
have  no  business  with  the  company  come  on 
its  private  grounds  and  on  places  where  the 
general  public  have  no  right  to  go  or  be,  they 
are  trespassers.     .     .     .     But  when  the  use 
by  the  public  of  the  tracks  and  private  prem- 
ises of  a  railroad  company  becomes  frequent 
and  common,  the  law  in  its  regard  for  human 
life  and   limb  puts   upon   the  company  the 
duty  of  exercising  care  to  prevent  injur injr 
the  persons  thus  using  its  grounds.    So  that 
a  person  may  at  one  time  and  place  be  a 
licensee,  and  at  another  time  but  at  the  same 
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|}Iace  be  a  trespasser — the  changed  conditions 
.Rowing  out  of  the  different  use  by  the  public 
of  the  place." 

The  rule  that  a  railroad  company  will  not 
he  liable  to  a  trespasser  for  injuries  unless 
they  are  wantonly  inflicted  extends  to  a  fail- 
ure to  have  a  headlight  on  the  locomotive. 
St-e  Chesapeake,  etc.  R.  Co.  v.  Stephen,  168 
Ky.  775,  182  S.  W.  938.  So  in  Newell  v. 
Detroit,  etc.  R.  Co.  187  Mich.  097,  153  N.  W. 
1077,  157  N.  W.  394,  it  was  said:  "It  will 
be  unnecessary  to  determine  whether  or  not 
a  railroad  company  might  not  be  guilty  of 
gross  negligence,  as  it  has  been  held  in  many- 
jurisdictions,  in  operating  a  train,  even  over 
its  private  right  of  way,  at  a  high  and  dan- 
gerous rate  of  speed,  unlighted,  and  without 
proper  warning  signals,  in  a  densely  popu- 
lated community,  over  tracks  known  bv  the 
company  to  have  been  frequented  by  pedes- 
trians. In  the  instant  case  no  such  situation 
confronts  us,  for  the  place  where  decedent 
met  his  death  was  not  such  a  place,  but  on 
the  contrary  was  away  from  the  populated 
areas.  We  do  not  think  that  the  doctrine 
of  gross  negligence  could  be  said  to  apply  to 
such  a  situation,  unless  the  peril  of  the  de- 
ceased had  been  discovered."  See  also  Louis- 
ville, etc.  R.  Co.  v.  Bays,  142  Ky.  400,  134 
S.  W.  450;  Treadwell  v.  Atlantic  Coast  Line 
R.  Co.  169  N.  C.  694,  86  S.  E.  617. 

But  where  a  statute  specifically  requires 
headlights,  a  railroad  company  failing  to  com- 
ply with  the  law  is  liable  for  damages  in- 
flicted on  a  licensee  or  a  trespasser  by  reason 
of  that  failure.  Thus  in  Griffin  v.  Atlantic 
Coast  Line  R.  Co.  166  N.  C.  024,  82  S.  E.  973, 
the  court  said:  "The  position  contended  for, 
that  the  railroad  company  did  not  owe  the 
intestate  any  degree  of  care  except  not  to 
wilfully  and  wantonly  injure  him,  cannot  be 
maintained.  It  is  immaterial  whether  the 
intestate  was  a  licensee  or  a  mere  trespasser. 
Tlie  defendant  owed  it  to  him  and  to  all 
other  persons,  whether  on  the  track  rightfully 
or  wrongfully,  to  have  a  headlight  upon  its 
engines  in  order  that  the  engineer  may  be 
enabled  to  discover,  not  only  human  beings, 
Imt  any  obstruction  upon  the  tracks,  and  this 
is  not  only  for  the  protection  of  the  passen- 
gers and  employees  of  the  defendant,  but  for 
the  protection  of  all  persons  who  may  for  any 
reason  be  on  the  track.  While  such  duty  is 
incumbent  upon  the  railroad  company,  the 
omission  of  it  does  not  always  excuse  the 
licensee  or  trespasser.  It  is  always  incum- 
bent upon  them  to  keep  a  lookout  and  to 
exercise  reasonable  care  for  their  own  pro- 
tection." See  also  Chicago,  etc.  R.  Co.  v. 
Bryant,  110  Ark.  444,  102  S.  W^  51. 

AppHcation    of    Rule    to    Train    Moving 
Bficlcward  or  'ivithout  Locotnotive, 

Where  a  train  or  a  locomotive  or  a  single 
car  is  moving  backward  at  night,  a  headlight 


is  equally  necessary  and  should  be  on  the 
rear  of  the  car  or  the  tender  of  the  engine. 
Louisville,  etc.  R.  Co.  v.  Bays,  142  Ky.  400, 
134  S.  W.  450,  34  L.R.A.(N.S.)  678;  South- 
ern R.  Co.  v.  Sanders,  145  Ky.  679,  141  S.  W. 
77;  Strickland  v.  Louisiana  R.  etc.  Co.  134 
La.  238,  63  So.  888;  Hammett  v.  Southern 
R.  Co.  157  N.  C.  322,  72  S.  E.  1077.  Thus  in 
Southern  R.  Co.  v.  Sanders,  supra,  the  court 
said:  "When  the  lookout  duty  is  required 
it  means  such  a  lookout  as  will  be  effective 
for  the  purpose  intended,  and  reasonably  suf- 
ficient to  discover  the  peril  of  persons  on  the 
track,  as  well  as  to  stop  the  train  or  engine 
as  soon  as  it  can  be  done  by  the  exercise  of 
reasonable  care  when  warning  or  notice  of 
the  danger  is  given.  To  meet  this  duty  where 
it  is  required  as  to  a  backing  engine  in  the 
nighttime  there  should  be  either  a  light  on 
the  end  of  the  tender  or  a  brakeman  stationed 
there  with  a  lantern  or  a  brakeman,  with  a 
lantern,  walking  in  front  of  the  moving  en- 
gine. The  fact  that  the  engineer  may  be 
keeping  a  lookout  is  not  sufficient  when  the 
way  is  not  lighted  so  that  he  can  see  objects 
on  the  track." 

In  Strickland  v.  Louisiana  R.  etc.  Co.  134 
La.  238,  63  So.  888,  it  appeared  that  the 
defendant  had  a  contract  with  a  logging  com- 
pany whereby  the  latter  was  given  the  right 
to  run  its  logging  trains  over  the  tracks  of 
the  railroad  company.  The  plaintiff  was  an 
employee  of  the  defendant  logging  company, 
and  was  returning  home  at  night  on  a  logging 
train  when  he  was  injured  in  a  collision  with 
an  un lighted  car  which  was  backed  on  to  the 
track.  It  was  held  that  the  defendant  was 
negligent. 

Sufficiency  of  Headlight, 

Whether  a  headlight  is  sufficient  is  a  ques- 
tion of  fact  for  the  jury.  Chicago,  etc.  R. 
Co.  V.  Bryant,  110  Ark.' 444,  162  S.  W.  51, 
wherein  the  court  said:  "Prior  to  the  pas- 
sage ,of  the  new  lookout  statute 
there  was,  of  course,  no  liability  on  the  part 
of  a  railroad  company  to  trespassers  or  those 
guilty  of  contributory  negligence  except  on 
account  of  negligence  in  failing  to  avoid  an 
injury  after  discovering  the  perilous  situation 
of  the  injured  party.  But  the  law  as  it  now 
stands  requires  the  train  operatives  to  keep 
a  lookout  for  trespassers  and  all  others,  and 
makes  the  company  liable  for  negligence  in 
that  regard  notwithstanding  the  contributory 
ncfrligence  of  the  injured  party.  .  .  .  The 
legislature,  in  passing  this  statute,  necessa- 
rily had  in  view  all  of  the  requirements  of 
the  law  imposed  for  the  protection  of  per- 
sons on  the  track  and  attempted  to  lay  down 
a  rule  of  conduct  for  those  in  charge  of  the 
train.  This,  of  course,  implied  a  duty  to 
comply  with  all  the  requirements  of  the  law 
exacted  for  the  protection  of  persons  on  the 
track,  and  in  order  to  make  the  new  lookout 
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statute  effective,  it  must  include  the  duty  to 
equip  the  locomotive  with  a  headlight  of  suffi- 
cient power  and  brilliancy  to  enable  the  en* 
gineer  or  motorman  to  keep  a  proper  lookout. 
It  cannot  be  the  state  of  the  law  that  the 
trainmen  are  required  to  keep  a  lookout^  and 
yet  the  company  not  bound  to  provide  means 
for  making  the  lookout  efficient.  The  pur- 
pose of  the  statute  in  requiring  a  headlight 
of  high  candlepower  is  to  enable  the  engineer 
and  fireman  to  discover  objects  on  the  track, 
and  when  the  legislature  subsequently  de- 
clared the  duty  of  those  operatives  to  main- 
tain a  lookout,  and  fixed  liability  on  the  part 
of  the  company  for  their  failure  to  do  so, 
this  necessarily  carried  with  it  the  statutory 
duty  of  the  company  to  equip  the  locomotive 
with  proper  headlight  and  to  make  the  com- 
pany liable  for  damages  caused  by  a  failure 
to  do  so." 

In  Southern  Ry.  v.  Caplinger,  151  Ky.  749, 
152  S.  W.  947,  49  L.R.A.(N.S.)  660,  it  was 
said:  "It  is  equally  plain  that  the  lantern 
sitting  on  the  top  of  the  car  was  not  in  a 
position  to  and  did  not  furnish  sufficient 
light  to  aid  the  brakeman  in  keeping  a  look- 
out or  to  warn  persons  about  the  track  of 
the  presence  of  the  car  or  give  notice  of  its 
movements.  The  engine  bell  was  ringing  and 
the  engine  lights  were  burning,  but  these  cir- 
cumstances do  not  of  course  help  the  case 
for  the  company." 

Proximate  Cause  of  Injury, 

The  plaintiff  must  prove  that  the  proxi- 
mate cause  of  his  injury  was  the  lack  of  a 
headlight  on  the  train.  Thus,  in  McNeill  v. 
Atlantic  Coast  Line  R.  Co.  167  N.  C.  390, 
S3  S.  E.  704,  it  appeared  that  a  man  was 
found  dead  by  the  side  of  the  track.  His 
administrator  brought  an  action  claiming 
that  the  decedent  had  been  killed  by  a  train 
without  a  headlight,  and  that  therefore  there 
had  been  no  warning  given  of  the  approach 
of  the  train.  It  was  shown  by  the  defe'ndant 
that  the  decedent  had  been  drinking  and  that 
a  train  having  a  headlight  had  passed  about 
half  an  hour  before  he  was  found.  It  was 
held  that  the  plaintiff  must  prove  that  the 
absence  of  a  headlight  was  the  proximate 
cause  of  the  decedent's  death  as  he  might 
have  been  run  over  by  the  train  with  a  head- 
light, or  it  was  possible  he  might  have  run 
into  the  train  after  the  engine  had  passed. 

In  Kansas  City  Southern  R.  Co.  v.  Lang- 
ley  (Okla.)  100  Pac.  451,  the  court  said: 
*The  negligence  counted  upon  is  that  the 
headlight  upon  the  locomotive  drawing  the 
train  which  run  over  the  plaintiff's  intestate 
''was  defective,  and  the  light  extinguished.' 
It  is  a  well-settled  principle  of  law  that  neg- 
ligence alone  does  not  constitute  a  cause  of 
action,    but    that    the    negligence    mast    be 


such  as  to  have  causal  connection  with  the 
injury  suffered.  In  every  case  involving  n^* 
ligence  three  elements  are  essential  to  consti- 
tute actionable  negligence:  (1)  The  existence 
of  a  duty;  (2)  a  failure  to  perform  that 
duty;  (3)  injury  proximately  resulting  from 
such  failure.  The  absence  of  either  of  these 
elements  renders  evidence  insufficient  to  sup- 
port a  judgment.  .  .  There  must  be 
causal  connection  between  the  negligence 
averred  and  the  injury  suffered  to  entitle 
plaintiff  to  recover,  and  this  rule  is  so  well 
established  that  it  is  unnecessary  to  support 
it  by  authorities." 

In  Shepherd  v.  North  Carolina  R.  Co.  163 
N.  C.  618,  79  8.  £.  968,  it  was  held  that 
where  a  person  was  killed  on  a  dark,  windj 
night  near  a  crossing  within  the  limits  of  a 
populous  town  by  a  train  without  a  head- 
light, it  was  a  reasonable  inference  that  had 
the  train  been  supplied  with  a  proper  light 
the  intestate  would  have  seen  it  in  time  to 
have  saved  himself,  or  the  engineer  would 
have  stopped  the  train  in  time  to  save  his 
life,  and  therefore  that  the  lack  of  a  head- 
light was  the  proximate  cause  of  his  death. 

In  Graham  v.  Grand  Trunk  R.  Co.  25  Ont. 
L.  Rep.  429,  Ann.  Cas.  1912D  1053,  20  Ont. 
W.  Rep.  965,  it  was  held  that  where  a  person 
rightfully  on  the  track  was  killed  by  a  train 
running  without  a  headlight  the  jury  might 
find  that  if  a  proper  headlight  had  been  dis- 
played the  accident  would  not  have  occurred. 

CotUrihutory  Negiigenae, 

The  failure  of  a  railroad  company  to  pro- 
vide a  headlight  is  negligence  per   se,   and 
the  question  whether  there  is  such  contribu- 
tory negligence  as  to  exonerate  it  from  lia- 
bility is  generally  a  question  of  fact  for  the 
jury.    Thus,  in  Kett  v.  Colorado,  etc.  R.  Co. 
58  Colo.  392,  146  Pac.  245,  it  appeared  that 
a   switchman  was   walking  back   along   the 
track  in  a  busy  switchyard  on  a  dark  night. 
There  were  many  men  employed  in  the  yard, 
and  many  engines,  as  well  as  trains,  were 
running  in  all  directions  and  making  various 
kinds  of  noises.     The  switchman  missed  his 
regular  engine  and  started  in  the  direction  it 
had  gone.     Another  locomotive  was  backing 
down  the  track  without  a  light  on  its  tender, 
and  as  the  switchman  was  unable  to  see  it, 
he  was  run  down  and  injured.    The  defendant 
claimed  that  it  was  contributory  negligence 
on  the  part  of  the  plaintiff  for  him  to  walk 
on  the  tracks  among  so  many  trains.    It  was 
held  that  this  did  not  constitute  negligence 
per  se  but  it  was  a  question  of  fact  for  the 
jury.     The  court  said:     "The  claim  that  the 
plaintiff   was   guilty   of   contributory   negli- 
gence as  a  matter  of  law  for  walking  on  the 
track,    is   not    sustained   by   the   testimony. 
The  record  discloses,  that  he  was  employed 
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by  the  defendant  company  as  a  switchman 
in  a  busy  switchyard,  where  there  were  nu- 
merous tracks   of   different   distances   apart 
with  many  connections  from  one  to  the  other; 
that  there  were  many  men  employed  in  these 
yards,  day  and  night  and  that  many  switch 
engines  as  well  as  trains  were  running  in 
all  directions,  making  various  kinds  of  noises. 
There  is  no  evidence  that  it  was  the  duty- 
of  the  plaintiff  to  at  all  times  keep  off  of  the 
tracks^  but  to  the   contrary,  it  is  common 
knowledge  that  the  duties  of  a  switchman  re* 
quire  that  at  times  at  least  he  be  upon  the 
tracks  when  the  danger  is  as  great  as  when 
the  accident  happened.     For  instancci  when 
coupling    cars,   when   between   tracks  where 
they  come  together  when  there  is  nowhere 
else    to    go,    sometimes    when    crossing    the 
tracks  and  other   instances  when  he  is  ex- 
pected to  be  upon  them  in  the  performance 
of  his  duty.     'Tis  true,  in  such  cases  he  is 
suppost^d,  and  it  is  his  duty,  to  exercise  rea- 
sonable diligence  in  looking  out  for  his  safety, 
but  he  has  the  right  to  assume  that  the  other 
employees  will  exercise  reasonable  diligence 
in  the  performance  of  their  duties,  one  of 
which,  in  this  instance,  was  to  have  the  head- 
lights burning.    The  plaintiff  testified  that  he 
looked  back  several  times  to  see  if  any  engine 
was  following  him  but  could  see  none.     Un- 
der such  circumstances,  we  think  that  the 
question  of  contributory  negligence  in  this  re- 
spect was  for  the  jury." 

The  reported  case  holds  that  where  it  is 
shown  that  an  employee  of  a  railroad  com- 
pany while  riding  on  a  hand  car  at  night 
which  he  was  using  against  an  express  rule 
of  the  railroad  was  run  down  by  a  train 
moving  rapidly  without  a  headlight,  the  ques- 
tion whether  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  a  ques- 
tion for  the  jury. 

In  Hammett  v.  Southern  R.  Co.  157  N.  Q, 
322,  72  S.  E.  1077,  wherein  it  appeared  that 
a  person  walking  on  a  dark  night  along  a 
path  about  two  feet  from  the  end  of  the  cross- 
ties  was  injured  by  a  passing  locomotive 
running  without  a  headlight,  the  court  said: 
It  is  possible  that  the  plaintiff's  injury  may 
have  resulted  from  his  own  negligence  in 
walking  too  near  the  track  or  attempting  to 
«ros8  it  without  looking  or  listening,  but  this 
IS  not  so  apparent  from  the  evidence  that  it 
must  be  inferred  as  matter  of  law." 

In  Shepherd  v.  North  Carolina  R.  Co.  163 
N.  C.  518,  79  S.  E.  968,  it  appeared  that  the 
plaintiff's  intestate,  a  bright  boy  fourteen 
years  of  age  was  killed  while  crossing  the 
tracks  of  the  defendant  railroad  within  the 
limits  of  a  populous  town  and  at  a  point 
where  people  frequently  crossed.  The  night 
was  dark  and  windy,  and  the  evidence  clearly 
ahowed  that  the  locomotive  which  ran  him 
down  and  killed  him  did  not  have  a  head- 
Ann.  Cas.  1918A — 75. 
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light  on  it.  It  was  held  that  since  there 
was  a  statutory  requirement  that  every  en- 
gine should  be  equipped  with  a  headlight,  it 
was  unlawful  to  fail  to  do  so,  and  this  fail- 
ure constituted  such  a  continuing  negligence 
on  the  part  of  the  defendant  as  to  exclude 
the  question  of  contributory  negligence. 
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Witaevaea  —   Ooaip^t^iwy   —  Traaaao* 
tioa  witk  F«raoa  Siaoe  Deceased. 

Where  plaintiff  sued  to  recover  an  undi- 
vided one-half  of  deceased's  property,  alleg- 
ing oral  contract  on  his  part  to  will  her  such 
property,  her  testimony  is  incompetent  to 
prove  the  contract  under  Code  Civ.  Proc. 
1912,  §  438,  rendering  a  party  incompetent 
to  testify  as  to  a  transaction  with  a  person 
since  deceased  in  an  action  against  the  heir 
of  such  person. 

WUU   ^   Oral   Oomtraot   to   Deriae   — 
VaUdity. 

An  alleged  oral  contract  by  a  person  since 
deceased  to  will  property  to  the  plaintiff  is 
void  as  within  the  statute  of  frauds. 

[See  note  at  end  of  this  case.] 

Specific    Performance    —    Contract    to 
DcTiae  —  Qnantnin  of  Proof. 

To  enforce  a  contract  whereby  a  person 
contracts  to  dispose  of  real  estate  by  will, 
the  same  principle  is  applied  and  the  same 
proof  is  necessary  as  when  he  contracts  to 
convey  title  by  deed. 

[Seie  note  at  end  of  this  case.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Spartanburg   county:      Smith,   Judge. 

Action  by  Geneva  Brown,  plaintiff,  against 
Julia  Golightly,  defendant.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

[619]  The  decree  in  the  trial  Court  was 
as  follows: 

This  action  was  commenced  on  the  22d  day 
of  May,  1911,  to  have  the  plaintiff  adjudged 
the  owner  in  fee  of  the  land  described  in  the 
complaint,  for  the  specific  enforcement  of 
[520]  the  contract  which  is  alleged  to  be  the 
source  of  the  plaintiff's  interest,  and  for  the 
sale  thereof  in  partition. 

It  is  alleged  in  the  complaint,  in  substance, 
that  the  parents  of  the  plaintiff,  who  was 
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then  a  minor,  entered  into  a  contract  for 
and  in  her  behalf  with  one  William  Golightly, 
the  owner  of  the  land  described  in  the  com- 
plaint, in  which  it  was  agreed  that,  if  the 
parents  of  the  plaintiff  would  permit  her  to 
live  with  the  said  William  Golightly  and  his 
wife  until  the  death  of  the  latter,  or  until 
the  plaintiff  had  arrived  at  the  age  of  21 
years,  so  that  she  might  work  for  them,  and, 
if  necessary,  assist  in  caring  for  them,  then, 
in  consideration  thereof,  the  said  William  Go- 
lightly  would  at  his  death  leave  the  plaintiff 
a  one-half  interest  in  the  said  land,  and  that, 
in  accordance  with  the  terms  of  the  said  con- 
tract, the  custody  of  the  plaintiff  was  sur- 
rendered to  the  said  Golightly,  and  the  plain- 
tiff and  her  parents  have  fully  and  faithfully 
performed  all  the  conditions  imposed  upon 
them  by  said  contract,  and  that  she  remained 
with  the  said  William  Golightly  until  after 
the  death  of  his  wife;  that  on  the  6th  day 
of  April,  1911,  William  Golightly  died,  and, 
in  violation  of  his  said  contract,  failed  to 
leave  the  plaintiff  a  one-half  interest  in  said 
land;  that  the  defendant,  Julia  Golightly, 
is  the  widow  of  the  said  William  Golightly; 
the  defendant,  Miles  Golightly,  is  his  broth- 
er; the  defendant,  Missouri  Golightly  Burke, 
is  his  sister,  and  the  defendants,  William  Go- 
lightly and  Missouri  Golightly  Alley,  are  his 
nephew  and  niece,  respectively;  that  these 
parties  are  in  possession  thereof  and  withhold 
the  same  from  the  plaintiff;  wherefore,  the 
piailitiff  asks  that  she  be  adjudged  the  owner 
of  a  one-half  interest  in  said  land';  that  the 
contract  in  question  be  specifically  enforced; 
that  the  said  land  be  ordered  sold  in  parti- 
tion ;  and  that  the  defendants  account  for  the 
plaintiff's  share  of  the  rents  and  profits. 

The  defendants,  with  the  exception  of  the 
defendant,  Julia  Golightly,  answered  the 
complaint  and  set  up  a  general  [521]  denial, 
with  the  admission  of  some  of  the  alltgations 
of  the  complaint,  and  relied  upon  the  statute 
of  frauds. 

The  case  was  referred  to  the  master,  with 
the  power  to  determine  all  issues  of  law  and 
fact.  In  his  report  the  master  determines 
every  issue  substantially  in  favor  of  the  plain- 
tiff. His  conclusion  of  law,  amply  supported 
by  the  authorities,  and  forcibly  presented 
with  a  clear  and  concise  statement,  arc  that 
it  was  unnecessary  for  the  contract  in  ques- 
tion to  contain  a  specific  description  of  the 
land  in  question,  as  it  related  to  **all"  of 
the  lands  owned  by  the  said  William  Golight- 
ly; that  a  reasonable  compensation  for  the 
services  rendered  was  not  an  exclusive  reme- 
dy for  the  plaintiff;  that  the  Courts  will  sus- 
tain and  enforce  contracts  made  for  a  minor's 
benefit,  especially  where  the  performance  has 
resulted;  and  that  the  statute  of  frauds  is 
not  applicable,  the  plaintiff  having  performed 
her  part  of  the  contract. 


The  master  likewise  makes  a  very  strong 
statement  of  his  conclusion  with  regard  to 
the  facts  of  the  case.  He  reports:  **That 
the  contract  was  made  as  alleged  in  the  com- 
plaint. This  is  clearly  established  by  the 
testimony  of  the  plaintiff,  William  Jetor,  Eve- 
lyn Brown  and  Harvey  Cureton.  There  is 
no  testimony  to  the  contrary."  Again: 
"That  the  plaintiff  faithfully  performed  and 
carried  out  hor  part  of  the  contract.  She 
left  her  own  home  and  went  to  William  Go- 
lightly and  his  wife,  Riney  (first  wife),  and 
remained  with  them  until  the  latter's  death, 
whereupon  she  was  returned  by  William  to 
her  father's  home,  a  period  of  nine  years. 
She  gave  them  her  entire  attention,  helped 
to  do  any  and  everything  that  was  to  be  done 
about  the  house  or  in  the  field,  attended  Rinev 
when  sick,  and  through  the  year  of  her  last 
illness  was  the  only  one  there  to  help  or  care 
for  these  old  people,  devoted  her  life  to  them, 
and  was  thereby  deprived  of  all  opportunity 
of  going  to  school,  except  about  two  months. 
William  admitted  after  Rinev's  death  that 
the  contract  had  been  faithfully  performed 
by  the  plaintiff,  and  that,  in  accordance  with 
the  contract,  she  would  get  one-half  [522]  of 
his  property  at  his  death.  The  testimony  is 
all  one  way  in  support  of  the  finding;  there 
is  none  in  conflict  with  it."  Again:  "The 
services  contracted  for  and  rendered  by  the 
plaintiff  were  of  such  a  peculiar  and  personal 
character  that  it  would  be  impossible  to  es- 
tablish by  pecuniary  standard,  and  it  was 
not  the  intention  of  the  parties  that  they 
should  be  so  measured.  They  consisted  of 
housework,  fieldwork,  personal  care,  atten- 
tion, and  nursing,  self-sacrifice,  constant  com- 
panionship and  delicate  service,  by  a  niece, 
which  money  could  not  buy — ^things  that  can- 
not be  estimated  in  dollars  and  cents." 

The  master,  therefore,  recommended  that 
the  relief  demanded  by  the  plaintiff  be  grant- 
ed, which  report  was  confirmed  by  the  Circuit 
Court  and  a  decree  embodying  these  views 
and  conclusion  was  duly  filed. 

Thereafter,  upon  the  petition  and  affidavits 
presented  to  the  Court  by  the  defendant,  Julia 
Golightly,  the  cause  was  reopened,  this  de- 
fendant, who  was  in  default  in  the  original 
proceeding,  was  allowed  to  answer,  and  the 
cause  was  recommitted  to  the  master,  with 
power  to  hear  and  determine  all  issues.  The 
defendant  answered  the  complaint,  setting  up 
a  general  denial,  and,  by  way  of  defense  to 
the  action,  alleged  that  the  said  William  Go- 
lightly died  leaving  a  will  under  which  she 
is  the  sole  heir  and  devisee,  and  that  the 
premises  described  in  the  complaint  were 
peaceably  held  by  her  under  the  will,  and 
that  neither  the  plaintiff  nor  her  oodef end- 
ante  have  any  interest  in  said  premises,  and 
asked  that  she  be  adjudged  the  sole  owner 
thereof. 
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In  his  second  report  the  master  adheres  to 
his  conclusions  on  the  law  of  the  case,  but 
with  regard  to  the  facts  he  reports:  "I  have 
entirely  changed  my  views  since  the  introduc- 
tion of  the  testimony  produced  by  the  wit* 
nesses  for  the  defendant,  Julia  Qolightly, 
at  the  second  reference.  While  some  of  the 
testinK>ny  must  be  ruled  out  as  incompetent, 
there  is  enough  of  evidence  from  the  mouth 
of  respectable  white  people  that  the  plaintiff 
was  entirely  incapable  of  performing 
[523]  such  services  as  were  contemplated  by 
the  contract  between  her  parents  and  William 
and  Riney  (Jolightly."  He,  therefore,  recom- 
mends that  the  defendant,  Julia  Golightly,  be 
adjudged  the  sole  owner  of  said  lands  under 
the  will  of  her  husband,  and  that  the  decree 
of  the  Court  heretofore  announced  be  thus 
modified. 

In  its  consideration  of  the  cause  the  Court 
will,  of  course,  be  confined  to  such  questions 
as  are  presented  by  the  exceptions  of  the 
master's  report.  The  first  report  being  ad- 
verse to  the  contention  of  the  defendants,  nu- 
merous exceptions  were  filed  by  them,  except 
the  defendant,  Julia  Golightly,  who  was  in 
default,  to  the  conclusion  of  the  master  on 
the  law  and  the  facts  of  the  case.  This  re- 
port was  confirmed  by  the  Circuit  Court. 
Those  defendants  have  no  further  interest  in 
the  case,  as  they  are  excluded  from  all  in- 
terest in  the  land  in  question  under  the  will 
of  William  Golightly,  under  which  Julia  Go- 
lightly now  claims;  and  they  have  filed  no 
exception  to  the  second  report  so  holding. 
In  the  second  report  the  master  expressly 
states  that  he  adheres  to  his  former  conclu- 
sion on  the  law  of  the  case;  and  to  this  con- 
clusion neither  party  files  an  exception.  Be- 
ing empowered  to  report  his  findings  of  the 
fact  and  conclusion  of  law,  he  had  necessarily 
to  pass  upon  all  questions  relating  to  the 
competency  of  testimony  involved.  The  law 
of  the  case,  in  all  its  phases,  must,  therefore, 
be  regarded  as  settled,  so  far  as  this  inquiry 
is  concerned. 

The  sole  question  presented  for  the  deter- 
mination of  the  Court  is  whether  the  master 
was  in  error  when-  he  concluded  that  the 
' 'plaintiff  was  entirely  incapable  of  perform- 
ing such  services  as  were  contemplated  by  the 
contract  between  her  parents  and  William 
and  Riney  Golightly." 

There  is  not- a  word  of  testimony  offered 
by  the  defendant,  Julia  Golightly,  at  the 
second  reference  which  in  any  manner  as- 
sails the  existence  of  the  contract  in  question, 
or  in  any  way  impeaches  any  of  its  terms 
and  conditions.  This  being  true,  the  con- 
elusion  follows  that  the  testimony  which 
warranted  [524]  the  master  in  finding  in  his 
first  report  that  the  contract  was  **clearly 
established"  is  still,  as  a  matter  of  fact,  capa- 
ble of  supporting  a  similar  conolusion. 


GOLIGHTLY.  1187 

Car,  519* 

There  is  absolutely  no  testimony  produced 
at  the  second  reference  which  even  tends  to 
show  that  the  plaintiff  did  not  enter  into 
the  service  of  William  Golightly  and  his  wife, 
Rin^,  at  the  time  indicated  and  required  by 
the  contract,  or  that  she  did  not  remain  there 
till  the  death  of  William  Golightly's  first 
wife,  Riney,  which  event,  under  the  express 
terms  of  the  contract,  terminated  her  duty 
to  remain.  On  the  contrary,  tlie  witness,  H. 
J.  Israel,  testified:  ^^I  don't  think  she  left 
the  place  before  the  first  wife  died/'  and  the 
witness,  Lewis  Gray,  said,  ''She  was  there  till 
the  death  of  Riney."  These  witnesses,  as  well 
as  George  Adair,  Mrs.  ^Mary  Israel,  H.  J. 
Greer,  W.  H.  Dempsey,  Dexter  Shippey  and 
Dr.  R.  A.  Turner,  testify  that  the  plaintiff 
was  in  the  home  of  William  Golightly,  and 
utter  not  one  word  inconsistent  with  her  stay 
during  the  entire  time  contemplated  by  the 
contract  as  testified  to  by  the  plaintiff's  wit- 
nesses. It  is  also  equally  obvious  that  there 
is  not  a  word  of  testimonv  offered  at  the 
second  reference  that  the  parties  "contem- 
plated" a  contract  different  from  that  es- 
tablished by  the  testimony  at  the  first  refer- 
ence. The  evidentiary  force  of  testimony  at 
the  second  reference,  in  its  last  analysis,  is 
to  show  that  the  plaintiff  did  not  p^forra  be- 
cause she  did  not  have  the  ''capacity,"  but 
there  is  not  the  slightest  word  adduced  to 
show  that  the  parties  did  know  with  regard 
to  such  services  as  she  had  the  capacity  to 
perform,  or  that  the  contract  contemplated 
serivce  beyond  her  capacity.  The  new  testi- 
mony that  was  competent  seems  to  have  been 
directed  to  a  (juantum  mertiity  a  principle 
having  no  application  to  this  contract,  which, 
as  the  master  found  in  his  first  report,  did 
not  call  for  measure  by  active  services.  The 
contract  was  ''that  she  would  be  turned  over 
to  William  and  Riney,  to  live  with  them, 
and,  if  necessary,  to  help  take  care  of  them, 
till  she,  Riney,  died."  It  is  unquestionable 
that  [626]  she  was  turned  over  to  them,  that 
she  did  remain  with  them  till  Rinev  died, 
and  there  is  no  testimony  in  opposition  to  the 
finding  of  the  first  report  that  she  gave  them 
her  entire^ attention,  devoted  her  life  to  them, 
cared  for  Rinev  when  sick  and  in  her  last 
illness,  and  helped  around  the  house  and 
field,  and  William  afterwards,  after  Riney's 
death,  admitted  that  the  contract  had  been 
fully  performed  by  plaintiff.  Excluding  ir- 
relevant and  incompetent  testimony — and  in 
this  connection  all  objection  offered  by  the 
plaintiff's  attorney  to  testimony  at  the  second 
reference  on  the  ground  that  such  declara- 
tions were  self-serving  must  be  sustained — 
the  testimony  of  the  defendant's  witnesses  at 
the  reference  can  be  condensed  to  almost  a 
sentence,  each  without  the  slightest  injustice 
thereto.  The  witness,  Adair,  says:  '*I  saw 
the  girl  around  there;  she  wan  a  little  child 
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when  she  first  came  there,  Geneva  Brown." 
Mrs.  Israel  testified:     ''She  was  very  small 
when  she  went  there.     In  my  judgment,  she 
wasn't  capable  of  taking  care  of  the  old  peo- 
ple.   She  wasn't  grown  when  she  left."    H.  J. 
Israel  says:      ''She  was  a  very   small  child 
when  she  went  there  to  live  with  William. 
She    couldn't   look    after    anvbodv."     H.    J. 
Greer  says:     "I  suppose  she  was  seven  years 
old;  wouldn't  think  she  was  capable  of  tak- 
ing care  of  old  folks."    Lewis  Gray  testifies: 
''Suppose  she  was   five  years  old  when   she 
went  to  William.     She  couldn't  take  care  of 
nobody   when   she   went  there;   they  had  to 
take   care  of   her."     W.   H.   Dempsey  says: 
"The  child  was  very  small  when  I  saw  her; 
she  wasn't  big  enough  to  take  care  of  any- 
body."   Dr.  R.  A.  Turner  says:     "I  remember 
seeing  one  little  girl  around  there.    I  suppose 
it  was  a  seven-year-old  child."    Dexter  Ship- 
pey  testifies:     ''I  think  Geneva  would  have 
been  a  care  to  them,  rather  than  a  help." 
These    extracts    probably    present   the   testi- 
mony   in    its    strongest   phases    against   the 
plaintiff,  but  it  will  be  noticed  that  the  ob- 
servation of  incapacity  relates  almost  entirely 
to  the  time  when  plaintifT  ''first  went"  to  the 
service  of  William  Golightly  and  his  infirm 
wife,  when  "she  was  very  small,"  [626]  "sev- 
en years  old."    It  will  be  noted  from  all  the 
testimony  in  the  case  that  plaintifit  was  some 
seven  or  eight  years  old  when  contract  was 
made,  and   that   she  remained  under   it  for 
nine  years.     She  was,  therefore,   capable  of 
much  activity  and  energy  during  that  period, 
And  it  would  not  be  rational  to  measure  her 
capacity  throughout  it  by  her  capacity  at  the 
f)eginning  of  it.    There  is  no  testimony  that 
William  and  Riuey  Golightly  were  misled  as 
to  the  child's  capacity,  or  that  there  was  any- 
thing abnormal  about  her,  or  that  she  devel- 
oped an   incapacity;    nothing  of   a   substan- 
tial nature  to  support  the  second  conclusion 
of   the   master,    modifying   his   first   finding, 
which  was  the  correct  one,  in  the  judgment 
of  the  Court,  "that  plaintiff  faithfully  per- 
formed and  carried  out  her  part  of  the  con- 
tract."    It  matters  not  what  her  age  or  ca- 
pacity may  have  been  at  the  time  the  con- 
tract was   made;    the  testimony   being  that 
William  and  Riney  Golightly  asked  that  the 
•contract  relate  to  the  plaintiff.    No  one  better 
than   themselves   knew  their   own   condition 
And  needs.    They  were  familiar  with  the  age, 
■experience,  and  capacity  of  the  plaintiff  at 
the   time,    and    certainly   the   parents,    with 
'Whom  the  contract  was  made  for  her,  also 
!knew  all  the  surrounding  conditions.    All  the 
parties,   therefore,    must   be   presumed,   with 
Ithis  knowledge,  to  have  contracted  with  re- 
gard to  that  service  which  the  plaintiff  was 
reasonably  capacitated  to  perform  at  the  time 
of  the  contract,  and  to  her  probable  increase 
in  efficiency  and  value  as  her  age  and  ex- 


perience  progressed.  If  this  be  true,  then  the 
testimony  adduced  at  the  second  reference 
should  not  have  the  legal  ^ect  of  altering 
or  destroying  the  valid  contract  between  the 
parties. 

Applying  to  the  testimony  in  this  case  the 
degree  of  proof  declared  to  be  essential  in  the 
establishment  of  the  contract  to  make  mutual 
wills  in  the  case  of  Dicks  y.  Cassels,  100  S. 
C.  341,  84  S.  £.  878,  and  the  rule  announced 
in  Wilson  v.  Gordon,  73  S.  C.  160,  63  S.  E. 
70,  that  the  agreement  must  be  defined  and 
certain,  established  by  evidence  clear  and 
[627]  convincing,  the  conclusion  reached  by 
the  master  in  his  first  report  is  fully  war- 
ranted, and  there  is  nothing  in  the  subse- 
quent reference  to  support  an  interferrace 
with  it,  so  far  as  the  rights  of  the  plaintiff 
are  concerned.  The  contract  stands  clearly 
established  as  alleged  in  the  complaint.  De- 
defendant's  argument  as  to  nudum  pactum  has 
been  fully  considered,  the  testimony  relied 
upon  in  support  of  it  has  been  referred  to, 
and  the  conclusion  stated.  The  law  upon  the 
subject  seems  to  be  clear. 

In  the  case  of  Gee  v.  Hicks,  9  S.  G.  £q. 
(Rich.  £q.  Cas.)  15,  where  a  boy  sixteen 
years  old  was  brought  up  from  Mississippi  to 
South  Carolina  by  his  mother,  who  was  in- 
duced to  do  so  by  the  promise  to  pay  the  boy 
$3,000  when  of  age,  the  Court  held  that  the 
promise  was  based  upon  sufficient  considera- 
tion, was  nudum  p<iclum,  or  within  the  stat- 
ute of  frauds,  Judge  O'Neall,  for  the  Court, 
saying:  "It  is  perfectly  clear  that,  to  con- 
stitute a  consideration  sufficient  to  support 
an  executory  contract,  it  need  not  be  an  ex- 
act quid  pro  quo.  Anything  which  is  to  bene- 
fit the  party  making  the  promise,  and  which 
he  could  not  otherwise  obtain,  or  which  puts 
the  party  to  whom  the  promise  is  made,  to 
any  trouble,  inconvenience  or  loss,  will  pre- 
vent the  contract  from  being  nudum  pactum. 
.  .  .  If  he  (the  minor)  performs  his  part 
of  the  contract,  he  has  a  perfect  legal  right 
to  demand  the  performance  of  the  otlier  part 
from  the  other  party." 

6  Ruling  Case  Law  678,  thus  states  the 
rule:  "Where  a  party  contracts  for  a  per- 
formance of  an  act  which  will  afford  him  a 
pleasure,  gratify  his  ambition,  please  his 
fancy,  his  estimate  of  the  value  should  be 
left  undisturbed,  unless  there  is  indeed  evi- 
dence of  fraud.  There  is  in  such  case  abso- 
lutely no  rule  by  which  the  Court  can  be 
guided  if  once  they  depart  from  the  value 
fixed  by  the  promiser." 

This  action  is  amply  sustained  by  the  prin- 
ciples announced  in  case  of  Fogle  v.  St.  Mi- 
chael Church,  48  S.  C.  86,  26  S.  £.  99.  In 
this  case  the  plaintiff  was  induced  to  leave 
her  home  [628]  and  abide  with  a  woman  who 
was  the  devisor  of  the  defendant,  in  order 
that  the  latter  might  have  her  companion- 
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ehip  and  society.  In  consideration  and  hj 
the  way  of  inducement  to  the  consent  of  the 
plaintiff  to  this  arrangement,  she  was  prom- 
ised a  devise  and  legacy  of  one-half  of  all 
this  woman's  estate,  real  and  personal.  Upon 
the  death  of  the  devisor,  she  left  her  whole 
estate  to  the  defendant.  The  suit  was 
brought  to  enforce  the  contract.  In  discussing 
the  question,  the  Court,  at  pages  90  and  91 
of  48  S.  C.  at  page  101  of  26  S.  £.  says: 
".  .  .  The  case  of  MeKeegan  v.  O'Neill, 
22  S.  0.  454,  shows  that  such. an  action  as  is 
alleged  in  the  complaint  is  equitable  in  its 
nature,  and  that  the  Court,  in  the  exercise 
of  its  equitable  powers,  will  enforce  specific 
performance  thereof.  The  case  of  €rary  y. 
James,  4  Desaus.  186,  decides  that,  when  the 
Court  adjudges  specific  performance  of  the 
contract  like  the  one  alleged  in  the  complaint, 
the  effect  of  such  judgment  is  to  take  prece- 
dence of  the  devises  and  legacies  mentioned  in 
the  will.  This  principle  is  sustained  by  Beach 
on  Contracts,  sec.  917,  in  which  the  author 
says:  'An  agreement  to  make  a  disposition 
of  property  by  will  may  be  enforced  by  re- 
quiring those  to  whom  the  property  descended 
or  was  devised  to  convey  in  accordance  with 
the  terms  of  the  agreement.' " 

In  the  case  of  Holley  v.  Anness,  41  S.  0. 
354,  19  S.  £.  646,  and  Marthinson  v.  McCutch- 
en,  84  S.  C.  256,  66  S.  £.  120,  it  is  held  that 
the  specific  performance  of  an  agreement  is 
not  an  absolute  right,  but  rests  in  the  sound 
discretion  of  the  Court.  The  conclusion 
reached  by  me  in  this  cause  is  so  strongly 
supported  by  the  competent  testimony  ad- 
duced that  I  feel  that  judicial  action  on  this 
basis  should  be  favorable  to  the  coatention  of 
the  plaintiff.  It  is  highly  probable  that  the 
weakness  and  infirmity  of  William  Golight- 
ly's  ripe  old  age  during  the  dosing  years  of 
his  life  yielded  to  the  care  and  devotion  of 
his  second  wife,  Julia,  which  was  the  sub- 
ject of  commendation,  and  notice  of  some  of 
the  witnesses,  estranged  him  from  the  per- 
formance of  his  duty  and  original  [529]  pur- 
pose, and  that  the  breach  of  his  legal  duty 
to  the  plaintiff  was  obscured  by  his  recogni- 
tion of  what  he  conceived  a  higher  one  than 
Julia. 

Wherefore,  it  is  ordered,  adjudged  and  de- 
creed that,  under  the  contract  between  Wil- 
liam Golightly  and  the  parents  of  the  plain- 
tiff in  her  behalf,  the  said  William  Golightly 
was  bound  to  leave  to  the  plaintiff  a  one- 
half  undivided  interest  in  fee  in  the  lot  of 
land  described  in  the  complaint,  and  that  the 
plaintiff  is  the  owner  in  fee  of  a  one-half  un- 
divided interest  therein,  and  that  the  defend- 
ant, Julia  Golightly,  is  the  owner  of  the  other 
half  interest  therein. 

It  is  further  ordered,  adjudged  and  decreed 
that  the  defendant,  Julia  Golightly,  do,  with- 
in ten  days  after  written  notice  of  the  filing 
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of  this  decree,  execute  in  proper  form,  to  be 
approved  by  the  clerk  of  this  Court,  and  de- 
liver to  him  for  the  plaintiff  a  deed  convey- 
ing in  a  fee  simple  an  undivided  one-half 
interest  in  the  said  lot  of  land,  and  that  the 
same  be  recorded  in  the  ofiice  of  the  Register 
of  Mesne  Conveyance  of  said  county. 

It  is  further  ordered,  adjudged  and  decreed 
that  the  said  lot  of  land  be  divided  into  lots 
by  a  surveyor,  to  be  appointed  by  the  master, 
of  such  size,  relative  location  and  dimensions 
as  shall  appear  to  the  master  most  advan- 
tageous to  the  interest  of  all  parties,  ,due 
notice  being  given  to  them  of  such  divisi<m 
as  shall  be  adopted  by  the  master,  and  that 
said  land,  thus  divided,  be  sold  as  required 
by  law  by  the  master  of  Spartanburg  county 
on  the  regular  sales  day  in  November,  1916, 
or  some  subsequent  sales  day,  the  terms  of 
said  sale  to  be  one-half  cash,  balance  on  cred- 
it of  one  year,  with  interest  at  7  per  cent 
per  annum  from  day  of  sale,  secured  by  bond 
of  purchaser  and  mortgage  of  the  premises 
purchased,  with  leave  to  pay  all  cash,  pur- 
chaser to  pay  for  papers  and  recording,  and 
to  be  let  into  possession  upon  presentation 
of  master's  deed;  should  the  purchaser  fail 
to  comply  with  bid,  then  the  premises  so  pur- 
chased to  be  sold  on  the  next  subsequent  salea 
day  at  the  risk  of  the  defaulting  purchaser; 
[630]  that  the  proceeds  of  the  sale,  after  the 
payments  of  the  costs  and  disbursements  of 
the  action,  be  paid  to  the  plaintiff  and  to 
Julia  Golightly,  or  to  their  attorneys,  in 
equal  share;  that  the  taxes  on  the  land  for 
the  year  to  be  paid  by  Julia  Golightlyi  she 
being  in  the  enjoyment  of  tiie  property. 

Should  the  said  two  parties,  or  their  at- 
torney, agree  in  writing  to  a  partition  in 
kind  of  the  property  instead  of  a  sale  thereof, 
prior  to  the  day  of  sale,  the  master  will  carry 
the  agreement  into  effect  by  executing  ta 
each  of  them  a  conveyance  in  fee  of  the  por- 
tion so  agreed  upon  for  each  of  them,  respec- 
tively, in  which  event  there  will,  of  course,  be 
no  sale,  and  the  cost  and  expense  of  the  action 
will  be  borne  equally  by  them,  the  amount  for 
which  each  is  liable  to  stand  as  a  lien  upon 
his  or  her  portion  of  the  land  till  paid,  such 
lien  to  be  enforced  by  application  to  the 
Court  in  this  cause. 

The  land  involved  in  this  action  is  de- 
scribed in  the  complaint  as  follows:  "All 
of  that  lot  of  land  in  said  county  and  State 
lying  one  mile  west  of  the  city  of  Spartan- 
burg, beginning  at  a  rock  in  street  John  Wil- 
liams' corner,  or  his  line,  running  thence  to- 
said  street  S.  9^"*  £.  7.14  to  a  rock,  S.  Bobo's 
corner;  thence  S.  191'  W.  to  rock,  Golightly 'a 
corner;  thence  N.  89**  W.  6.71;  thence  alon^ 
Williams'  line  N.  i""  £.  8.35  to  the  beginning 
corner — containing  5.40  acres,  more  or  less, 
as  per  survey  made  and  plat  executed  by 
Sams,  surveyor,  on  or  about  October,  1879, 
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and  then  bounded  by  lands  of  Farley,  Bobo, 
Williams  and  others,  a  record  of  which  is  in 
Book  PP,  page  405,  office  R.  M.  C.  of  said 
county."  As  hereinbefore  directed,  the  land 
will  be  resurveyed  and  platted  by  the  survey- 
or to  be  appointed  by  the  master. 

It  has  been  agreed  by  the  counsel  that  the 
copies  of  lost  or  mislaid  records  in  the  cause 
accompanying  this  decree,  stand  substituted 
for  such  originals,  and  it  is  so  ordered.  Or- 
dered and  adjudged  further  that  the  report 
of  the  master,  except  so  far  as  the  same  is 
in  conflict  with  the  conclusions  herein  an- 
nounced, be  confirmed. 

John  Gary  Evans  for  appellant. 
Stanyame  Wil99n  for  reapoaAent. 

[S31  ]  Watts,  J. — This  is  an  appeal  from  a 
decree  of  his  Honor,  Judge  Smith,  made  at  the 
Summer  term  of  the  Court,  1916,  for  Spar- 
tanburg county.  The  decree  fully  sets  out  the 
facts  of  the  case  and  the  points  and  issue  and 
will  be  reported.  To  this  decree  the  defend- 
ant excepts,  and  by  16  exceptions  alleges  er- 
ror and  asks  that  the  same  be  reversed. 

We  think  the  decree  shonld  be  reversed, 
as  there  was  not  such  an  agreement  or  con- 
tract proven  as  would  require  the  deceased 
to  make  a  will  giving  the  plaintiff  a  part  of 
his  real  estate  after  his  death  or  such  an 
agreement  or  contract  made  between  the  par- 
ties as  would  justify  the  Court  in  decreeing 
specific  performance.  The  attempt  is  to  en- 
force an  agreement  or  contract  as  to  real 
property,  and  there  is  not  a  particle  of  writ- 
ten evidence  in  any  form  to  [582]  support 
the  contention  of  the  plaintiff,  and  no  claim 
on  her  part  that  there  is  any  such  evidence. 
Her  contention  is  supported  by  parol  test!- 
monv  alone. 

In  the  case  here  the  testimony  of  the  plain- 
tiff is  clearly  incompetent  to  establish  any 
contract  with  the  deceased  under  section  438 
<Code  Civ.  Proc.),  and  such  a  contract  is  not 
binding  under  the  statute  of  frauds  unless 
in  writing  and  signed  by  the  party  to  be 
charged  therewith.  No  such  contract  can  be 
established  by  parol  evidence  alone;  there 
must  be  some  writing  in  the  case  to  take  it 
out  of  the  statute  of  frauds. 

Excluding  the  evidence  of  plaintiff  tinder 
section  438  of  the  Code  and  the  absence  of 
any  written  evidence  to  in  any  way  establish 
the  agreement  or  contract  as  contended  for 
by  the  plaintiff,  there  is  an  entire  failure  to 
establish  the  contract,  and  plaintiff's  case 
fails  fully.  The  alleged  contract  is  void  un- 
der the  statute  of  frauds,  and  there  is  not 
a  single  deci.'^ion  of  this  Court  in  this  class 
of  cases  that  contemplated  abrogating  the 
statute  of  frauds. 

In  order  to  enforce  a  contract  whereby  a 
party  contracts*  to  dispose  of  real  estate  by 


will,  the  fiuiaie  principles  apply  and  the  same 
proof  is  necessary  as  when  he  contracts  to 
convey  title  by  deed.  Under  all  of  the  evi- 
dence in  the  case  and  a  careful  examination 
of  the  same  and  all  the  circumstances  in  the 
case  there  is  no  evidence  to  sustain  the  find- 
ing of  the  Circuit  Court;  under  the  decisions 
of  this  Court  in  McAulay  ▼.  McAulay,  96 
S.  G.  86,  79  S.  E.  785;  Dicks  v.  Gassels,  100 
S.  C.  348,  84  S.  E.  878,  and  Kerr  v.  Kennedy, 
105  S.  C.  496,  90  S.  E.  177,  it  is  laid  down 
that,  in  order  to  enforce  specific  performance 
in  cases  of  this  character  in  a  Court  of  eqnity, 
the  contract  must  be  reasonable,  clear,  definite 
ant  certain  and  established  by  strong,  clear 
and  convincing  evidence  and  for  a  Taluable 
consideration;  in  this  ease  the  plaintiff  has 
utterly  failed  to  establish  thia  requirement 

Judgment  reversed  and  complaint  dis- 
missed. 

[633]  Fraser  and  Gage,  JJ.,  concur  in  the 
opinion  of  Watts,  J. 

Htdbicr,  J.  {otmourrinff) , — ^I  concur  in  the 
result  on  the  ground  that  the  evidenoe  fails 
to  establish  the  agreement  alleged  in  the  com- 
plaint by  that  measure  of  proof  required  by 
law  in  such  cases.  It  is  not  sufficiently  clear, 
definite  and  certain.  Only  two  witnesses  testi- 
fied to  the  making  of  the  agreement  and  its 
terms.  .  They  were  the  plaintiff  and  her  fath- 
er, both  interested — ^the  one  legally;  the  oth- 
er morally.  Two  other  witnesses  testified  to 
declarations  of  William  Golightly,  and  they 
differ  from  each  other.  To  one  he  said  "he 
would  take  the  child,  and  at  their  (his  and 
his  wife's)  death  the  child  was  to  get  one- 
half  of  the  property;''  to  the  other,  "if  she 
stayed  till  his  wife  died,  she  would  get  half 
that  they  had."  In  neither  was  there  any 
reference  to  a  contract  to  make  a  will.  He 
may  have  merely  expressed  his  intention  to 
provide  for  the  child  in  his  will. 

I  think  the  testimony  of  plaintiff  was  com- 
petent. She  did  not  testify  to  any  transac- 
tion or  communication  between  herself  and 
deceased,  but  only  to  one  between  her  father 
and  deceased  in  her  presence.  Sloan  v.  Hunt- 
er, 56  S.  C.  385,  34  S.  E.  658,  879,  76  Am. 
St.  Rep.  551. 

I  am  not  prepared  to  assent  to  the  propo- 
sition that  in  no  case  will  the  Court  decree 
performance  of  a  contract  to  devise  land 
where  it  rests  in  parol  and  is  proved  only  by 
parol  evidence.  The  decision  of  that  point 
is  not  necessary  to  the  decision  of  this  case. 
But  if  part  performance  of  a  parol  contract 
to  convey  land  will  take  a  case  out  of  the 
statute  of  frauds,  why  would  not  part  per- 
formance of  a  contract  to  devise  land  have 
the  same  effect? 

Gary,  C.  J.,  dissents  for  the  reasons  stat- 
ed in  the  decree  of  his  Honor,  the  Circuit 
Judge,  which  is  reported. 


INGRAM'S  ADMX.  v. 

89  Vt. 


HOT£. 

The  reported  case  holds  that  an  agreement 
to  devise  land  rests  on  the  same  principles 
as  an  agreement  to  convey,  and  that  accord- 
ingly an  oral  agreement  to  devise  is  void  un- 
der the  statute  of  frauds  and  will  not  be  en- 
forced specifically.  The  Talidity  of  an  oral 
agreement  to  devise  land  is  discussed  in  the 
notes  to  Bet»t  v.  Gralapp,  5  Ann.  Can.  491 : 
Horton  v.  Stegmyer,  20  Ann.  Cas.  1134;  Mc- 
Clanahan  y.  ^IcClanahan,  Ann.  Cas.  1915A 
461;  and  McCoy  v.  McCoy,  102  Am.  St.  Rep. 
223,  240.  The  cases  relating  to  specific  per- 
formance of  a  contract  to  make  a  will  are 
reviewed  in  the  comprehensive  note  to  Nay- 
lor  V.  Shelton,  Ann.  Cas.  191 4A  394.  See 
also  the  more  recent  case  of  White  v.  Win- 
cheater,  Ann.  Cas.  1910D  1156. 


IHGBAM'S  ADMINIST&ATBIX 

v. 

BUTLAND  RAIUtOAD  OOMPAKT. 


Vermont  Supreme  Court — October  11,  1915. 
89  Yt.  278;  96  Ath   544. 


Master  and  Serrant  —  Inability  for  In« 
jnry  ^  DiTeraion  from  Employment 
—  Going  for  Drink. 

Where  deceased,  employed  by  one  railroad 
as  a  switching  fireman,  is  killed  by  an  engine 
of  the  defendant  railroad  while  he  is  away 
from  his  engine,  though  in  the  yards,  he  is 
not  a  trespasser  or  licensee^  but  is  at  the 
time  engaged  in  his  employment,  so  that  the 
defendant  owes  him  the  duty  of  active  care, 
although  he  has  gone  across  the  yards  to  get 
some  milk,  and  is  returning  to  his  engine 
when  struck. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  ^  Decision  as  Law 
of  Caso. 

A  holding  on  appeal  that  a  locomotive  fire- 
man, who  was  on  his  way  back  to  his  engine 
after  a  visit  to  a  lunch  room  when  he  was 
killed,  was  not  a  trespasser  in  the  yards,  so 
far  as  relates  to  the  defendant's  duty  of  care, 
is  the  law  of  the  case  on  a  subsequent  appeal 
where  the  facts  are  not  materially  different. 

Master  and  Serrant  —  NesUsence  — 
Switeldns     Vnlichted     Car    witliont 


Where  the  defendant  railway  switched  an 
unlighted  car  at  a  speed  of  ten  miles  an  hour 
in  an  unlighted  yard,  having  no  guai*d  on  the 
car,  nor  giving  any  warning,  the  question  of 
its  negligence  as  to  one  rightfully  on  the 
track  is  for  the  jury. 

Contributory  NesUsonoe  —  Bnrden  of 
Proof. 

Although  there  is  no  presumption  that  he 
has  exercised  due  care,  in  favor  of  one  who 
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goes  on  a  railway  track  and  is  struck  by  an 
engine,  and  the  burden  is  on  the  one  seeking 
recovery  for  his  death,  due  care  need  not  be 
shown  by  direct  evidence,  but  it  is  enough 
if  an  inference  of  due  care  can  reasonably  be 
drawn  from  the  facts  shown. 

Question  for  Jnry. 

Where  deceased,  employed  as  a  fireman  by 
one  railroad,  was  at  the  station  to  get  a 
drink,  and  hearing  a  call  from  his  engine 
started  to  run  across  the  unlighted  yard  to 
it,  and  was  struck  by  the  car  of  the  defend- 
ant railroad,  it  is  a  fair  Inference  that  he 
saw  the  approaching  car,  but  judged  its  speed 
erroneously  owing  to  darkness  and  the  fact 
that  the  car  bore  no  lights,  and,  as  an  error 
of  judgment  does  not  necessarily  show  lack 
of  care,  the  question  of  his  care  is  for  the 
Jury. 

Exceptions  from  Windham  County  Court  i 
Waterhan,  Judge. 

Action  by  Arthur  Ingram's  Administratrix, 
plaintiff,  against  Rutland  Railroad  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant alleges  exceptions.  The  facts  are  stated 
in  the  opinion.    AmBiaB). 

Arthur  Carpenter,  Clarke  C  Fitta  and  Ber- 
mon  Eddy  for  plaintiff. 
E.  W.  Lawrence  for  defendant. 

[279]  PowEBS,  J. — ^Arthur  Ingram,  A  fire- 
man on  a  Boston  &  Maine  switcher,  was 
killed  by  a  Rutland  Railroad  switcher  in 
[280]  the  yard  at  Bellows  Falls,  on  the  even- 
ing of  October  30,  1909.  His  administratrix 
brought  this  action  to  recover  damages  for 
the  alleged  negligence  in  the  handling  of  the 
Rutland  switcher,  and  the  case  came  before 
us  on  the  pleadings,  as  shown  by  Ingram  y. 
Rutland  R.  Co.  86  Vt.  550,  86  Atl.  813.  The 
plaintiff  has  now  obtained  a  verdict  in  her 
favor,  and  the  defendant  again  brings  the 
case  here  on  exceptions.  The  questions  pre- 
sented arise  under  the  defendant's  motion  for 
a  directed  verdict,  and  may  be  stated  as 
follows : 

1.  Did  the  defendant  owe  Ingram  the  duty 
of  active  care? 

2.  Was  the  defendant  negligent? 

3.  Did  the  plaintiff  sustain  the  burden  of 
showing  that  Ingram  was  in  the  exercise  of 
due  care? 

All  these  questions,  the  defendant  insists 
must,  on  the  record  now  before  us,  be  an- 
swered in  the  negative. 

1.  When  the  case  was  here  before  we  held 
that  Ingram  was  not  a  trespasser  when 
killed.  The  defendant  seeks  to  avoid  this 
holding  as  to  Ingram's  standing  by  the  fact 
now  shown  by  the  record  that  the  rights  of 
the  Boston  &  Maine  in  the  yard  of  the  Rut- 
land at  Bellows  Falls,  were  not  general,  as 
stated  in  the  declaration,  but  limited,  as 
shown  by  the  proof.    It  now  appears  that  the 
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joint  use  of  the  Bellows  Falls  yard  only  ex- 
tended to  certain  tracks  and  purposes,  and 
it  is  urged  that  this  shows  that  Ingram  was, 
when  killed,  wholly  outside  his  rights  in  the 
yard  as  a  Boston  &  Maine  employee,  and  was 
either  a  trespasser,  or,  at  most,  a  mere  li- 
censee, to  whom  the  Rutland  owed  no  duty 
of  active  care. 

We  are  unable  to  accept  this  view.  The 
trouble  with  it  is  just  this:  It  appears  by 
this  record  that  all  that  part  of  the  yard  iu 
any  way  involved  in  this  case  was  subject 
to  the  joint  use  of  these  companies,  so  far 
as  the  purposes  for  which  the  Boston  &  Maine 
switcher  and  crew  were  then  in  the  yard 
were  concerned.  The  Boston  &  Maine  engine 
crossed  over  into  this  yard  for  a  legitimate 
purpose,  was  all  the  time  where  it  had  a 
right  to  be,  and  as  long  as  its  crew  were 
engaged  in  their  duties  there  they  were  enti- 
tled to  the  protection  which  the  law,  under 
the  arrangement,  afforded  them.  The  con- 
trary is  not  claimed.  So  Ingram's  standing 
at  the  time  of  the  accident  is  to  be  determined 
by  what  he  did  after  the  Boston  &  Maine 
switcher  came  to  a  stop  to  allow  the  Rutland 
switcher  to  get  out  of  the  way. 

[281]  It  is  earnestly  argued  by  the  defend- 
ant that  when  Ingram  left  his  engine,  a  place 
of  safety,  and  went  across  the  tracks  to  the 
milk  station  for  a  glass  of  milk,  he  lost  his 
standing  as  an  employee  of  the  Boston  & 
Maine,  and  came  to  be,  like  the  plaintiff  in 
Pierce  v.  Whitcomb,  48  Vt.  127,  21  Am.  Rep. 
120,  outside  the  protection  which  that  rela- 
tion afforded  him — a  trespasser  or  mere 
licensee.  But  as  we  have  said,  he  did  not 
depart  from  that  part  of  the  yard  in  which 
he  had  a  right  to  be,  and  we  held  when  the 
case  was  here  before  that  he  was  not  a  tres- 
passer when  he  was  on  his  way  back  to  his 
engine.  Ingram  v.  Rutland  R.  Go.  86  Vt. 
at  p.  554,  86  Atl.  813.  This  holding  is  the 
law  of  the  case,  for  the  facts  are  not  now 
materially  different. 

We  are  not  disposed  to  depart  from  the 
doctrine  of  this  holding.  W^e  are  not  un- 
mindful of  the  general  rule  that  puts  a  serv- 
ant outside  a  recoverv  from  his  master,  where 
he  has,  when  injured,  left  his  working  place 
and  ^one  elsewhere  on  some  errand  of  his 
own.  In  such  a  case  the  relation  of  master 
and  servant  is  temporarily  suspended  and  is 
not  restored  until  the  servant's  return.  So, 
if  Ingram's  conduct  amounts  to  such  a  de- 
parture from  the  business  of  his  employer, 
there  can  be  no  recovery  here;  during  his 
absence  from  his  post  the  defendant  would 
not  owe  him  the  duty  of  active  care,  and  no 
actionable  negligence  would  be  shown  by  this 
record.  It  is  not  always  necessary,  however, 
to  entitle  a  servant  to  recover  against  his 
master,  that  he  should  be  at  the  moment  of 
injury,  actually  at  work  in  his  proper  place 


and  in  the  business  of  the  master.  The  law 
allows  him  some  measure  of  latitude;  and 
while  there  is  a  sharp  conflict  in  the  cases  as 
to  the  limits  of  this  latitude,  and  some  apply 
the  general  rule  above  referred  to  with  great 
strictness,  there  is  much  to  commend  in  the 
inclination  manifested  by  some  courts  toward 
a  liberal  regard  for  the  just  interests  of  the 
servant  in  such  case.  Southern  R.  Co.  v. 
Bentley,  1  Ala.  App,  359,  66  So.  249.  So  the 
circumstances  may  be  such  that  the  master's 
duty  will  cover  the  servant's  trip  across  the 
premises  to  and  from  his  working  place. 
Janilus  v.  International  Paper  Co.  112  Me. 
519,  92  Atl.  653;  Whatley  v.  Zenida  Coal  Co. 
122  Ala.  129,  26  So.  124;  Virginia  Bridge, 
etc.  Co.  v.  Jordan,  143  Ala.  610,  42  So.  73, 
5  Ann.  Cas.  709;  and  the  circumstances  may- 
be such  that  a  servant  may  step  aside  to  get 
a  drink  of  water,  Birmingham  Rolling  Mill 
Co.  V.  Rockhold,  143  Ala.  115,  42  So.  96; 
[282J  Woodward  Iron  Co.  v.  Curl,  153  Ala. 
215,  44  So.  969;  Jarvis  v.  Hitch  (Ind.)  65 
N.  £.  608;  may  go  inside  a  building  to  get 
warm,  Parkinson  Sugar  Co.  v.  Riley,  50  Kan. 
401,  31  Pac.  1090,  34  Am.  St.  Rep.' 123;  may 
withdraw  to  answer  a  call  of  nature,  Houston, 
etc.  R.  Co.  V.  Turner,  99  Tex.  547,  91  S.  W. 
562;  may  stop  to  talk  with  a  fellow  work- 
man, Moore  v.  W.  R.  Pickering  Lumber  Co. 
105  La.  504,  29  So.  990;  may  go  to  a  con- 
venient place  to  eat  or  wash,  Muller  v.  Cakes 
Mfg.  Co.  113  App.  Div.  689,  99  N.  Y.  S.  923; 
Low  v.  General  Steam  Fishing  Co.  [1909] 
A.  C.  (Eng.)  523;  Rhea  v.  Missouri  Pac.  IL 
Co.  171  Mo.  App.  160,  156  S.  W.  4;  to  get 
fresh  air,  McCloherty  v.  Gale  Mfg.  Co.  19 
Ont.  App.  117;  to  hang  up  his  coat,  Cordler 
V.  Keffel,  161  Cal.  475,  119  Pac.  658:  or  even 
to  rest,  Jacobson  v.  Merrill,  etc.  Mill  Co. 
107  Minn.  74,  119  N.  W.  510,  22  L.R.A. 
(N.S.)  309; — without  forfeiting  his  rights  aa 
an  employee.  See  note  to  Charron  v.  North- 
western Fuel  Co.  Ann.  Cas.  1913C  939  [149 
Wis.  240,  134  N.  W.  1048,  49  L.R.A.(N.S.) 
162].  Such  digressions  and  interruptions  are 
to  be  expected,  and  when  reasonably  neces- 
sary, are  held  to  be  within  the  contemplation 
of  the  parties  when  the  contract  of  employ- 
ment is  entered  into,  and  covered  thereby. 
The  relation  is  not,  in  such  cases  interrupted, 
but  continues.  Whether  this  is  so,  however, 
depends  upon  the  circumstances,  and  the  ques- 
tion presented  in  a  given  case  is  usually  one 
of  fact.  Northwestern  Union  Packet  Co.  v. 
McCue,  17  Wall.  508,  21  U.  S.  (L.  ed.)  706. 
The  case  before  us  is  not,  in  this  respect, 
exceptional.  The  transcript  shows  that  In- 
gram's hours  were  uncertain.  While  it  does 
not  appear  that  there  was  extra  work  to  be 
done  the  night  of  the  accident,  it  does  not 
appear  that  there  was  not.  It  does  appear 
that  he  received  as  wages  $1.96  for  ten 
hours,  and  that  he  worked  overtime  almost 
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every  day,  though  he  could  not  exceed  sixteen 
hours  in  any  one  day^  and  that  his  overtime 
brought  his  average  daily  wage  up  to  $2.65— 
which  means  an  average  of  about  three  hours 
overtime  per  day.  It  was  about  six  o'clock 
in  the  evening.  If  he  was  to  work  three 
hours  longer,  it  was  to  be  expected  that  he 
would  require  something  to  eat  from  some 
source  about  this  time.  It  cannot  be  said 
as  a  matter  of  law  that  he  ceased  to  be  an 
employee,  when,  without  neglecting  his  du- 
ties, he  stepped  into  the  restaurant  at  the 
station  for  a  lunch  or  ran  over  to  the  milk 
station  for  a  glass  of  milk.  The  jury  could 
properly  find  on  the  evidence  that  Ingfram 
was  in  the  line  of  duty  when  the  defendant 
ran  over  him;  and  if  he  was,  the  defendant 
owed  him  the  duty  of  exercising  the  care  of 
a  prudent  man  to  avoid  [283]  injuring  him. 
Sawyer  v.  Rutland,  etc.  R.  Co.  27  Vt.  370; 
In  re  Merrill,  54  Vt.  200;  Chicago,  etc.  R. 
Co.  V.  Dinius,  180  Ind.  696,  103  N.  E.  652; 
Turner  v.  Boston,  etc.  R.  Co.  158  Mass.  261, 
33  N.  E.  620. 

2.  The  yard  was  unlighted  except  as  the 
lights  at  the  milk  station,  the  switch  lights 
and  the  lanterns  of  the  men  lighted  it.  The 
evidence  was  such  that  the  jury  was  war- 
ranted in  finding  that  none  of  these  lights 
were  of  any  aid  to  Ingram  as  he  was  hur- 
rying back  to  his  engine.  Indeed,  it  might 
well  be  thought  that  they  were  worse  than 
no  lights  at  all,  so  far  as  he  was  concerned. 
The  Rutland  engine  was  pushing  an  unlight- 
ed milk  car  up  one  of  the  tracks  Ingram  had 
to  cross  to  get  to  his  engine.  The  Rutland 
engine  had  a  headlight  on  each  end  of  it,  but 
this  fact  would  be  of  small  service  to  one  in 
Ingram's  position  when  called  upon  to  judge 
the  approach  of  the  car;  the  engine  was 
moving  rapidly, — ten  miles  an  hour — ^prepara- 
tory to  kicking  the  car  on  out  of  the  way; 
there  was  no  man  on  the  milk  car  to  give 
warning;  there  was  no  light  on  it  to  show 
its  exact  location;  the  engine  was  working 
steam  and  making  much  noise.  The  condi- 
tions and  operations  were  those  usual  in  that 
yard,  and  it  is  altogether  probable  that  they 
were  familiar  to  Ingram.  The  rules  of  the 
two  railroads  required  nothing  more  in  the 
way  of  precautions.  But  it  cannot  be  said 
that  no  infexence  of  negligence  can  reason- 
ably be  drawn  from  these  facts.  We  cannot 
accept  the  view  that  the  rules,  or  the  prac- 
tice of  that  yard,  or  both  together,  made  the 
question  of  the  defendant's  negligence  one  for 
the  court.  If  this  method  of  handling  cars 
was  negligence,  it  was  unjustifiable.  Boos  v. 
Minneapolis,  etc.  R.  Co.  127  Minn.  381,  149 
N.  W.  660;  Hamilton  v.  Chicago,  etc.  R.  Co. 
145  la.  431,  124  X.  W.  363.  Nor  did  the 
other  circumstances  shown  make  that  result. 
We  are  aware  that  there  are  cases  like  Hoff- 
man V.  Chicago,  etc.  R.  Co.  91  Neb.  783,  137 


rutLand  r.  CO.  1193 

278. 

N.  W.  878,  and  Crowe  v;  New  York  Cent,  etc 
R.  Co.  70  Hun  37,  23  N.  Y.  S.  1100,  that 
hold,  as  we  are  asked  to  hold  here,  that  the 
facts  shown  do  not  nmke  a^^ase  of  actionable 
negligence.  We  regard  these  cases  as  un- 
sound and  decline  to  follow  them.  Of  the 
former  it  is  to  be  said  that  the  holding  is  by 
a  bare  majority,  and  of  the  latter  Mr.  Thomp- 
son says  with  some  spirit,  that  '*It  would 
be  difiicult  to  state  a  proposition  more  care- 
less of  justice  and  absolutely  brutal,  than  the 
proposition  that  a  railroad  company  can 
shunt  its  cars  along  its  tracks  at  night  with 
no  light  upon  them  to  apprise  its  yardmen 
of  their  approach,  and  with  no  [284]  man 
upon  them  to  give  warning  to  those  who  may 
be  on  the  track  in  front  of  them."  4  Thomp. 
Neg.  §  4528,  n.  The  question  of  the  defend- 
ant's negligence  was  properly  submitted  to 
the  jury. 

3.  Bid  the  evidence  warrant  a  finding  that 
Ingram  was  in  the  exercise  of  due  care?  We 
agree  with  the  defendant  that  we  approach 
this  question  unaided  by  any  presumption  in 
his  favor.  Shumm  v.  Rutland  R.  Co.  81  Vt. 
186,  69  Atl.  945,  19  L.R.A.(N.8.)  973.  On 
the  other  hand,  in  the  circumstances  shown, 
the  fact  that  the  car  ran  him  down  does  not 
necessarily  imply  that  he  was  not  in  the 
exercise  of  due  care.  McOowan  v.  Wilming- 
ton, etc.  Traction  Co.  6  Boyce  (Del.)  281, 
92  Atl.  1015;  Indiana  Union  Traction  Co.  v. 
Cauldwell,  69  Ind.  App.  613,  107  N.  E.  705. 
While  the  burden  was  on  the  plaintiff,  she 
was  not  required  to  establish  Ingram's  watch- 
fulness by  direct  evidence.  It  will  be  suffi- 
cient if  it  can  be  said  that  an  inference  of 
due  care  can  reasonably  be  drawn  from  the 
facts  shown  by  the  record.  That  he  did  not 
stop,  and  that  it  does  not  affirmatively  ap- 
pear that  he  looked  and  listened  may  not  be 
controlling.  The  defendant  says  that  the  evi- 
dence shows  that  Ingram  ran  blindly  toward 
his  engine  when  the  whistle  called  him,  pay- 
ing no  attention  to  the  well-known  perils  of 
the  place  and  having  no  regard  for  his  own 
safety.  That  this  conclusion  may  fairly  be 
drawn  from  the  record  cannot  be  denied. 
That  it  is  the  natural  conclusion  may  be 
admitted.  But  this  is  not  enough  to  prevent 
a  recovery.  In  order  to  justify  taking  ^he 
case  from  the  jury  on  this  point,  the  evi- 
dence must  be  such  as  to  exclude  a  reasonable 
hypothesis  of  due  care  on  Ingram's  part. 
This  the  record  before  us  does  not  do.  In  the 
6humm  case  and  in  Wallace  v.  Fox,  81  Vt. 
136,  60  Atl.  665,  the  parties  injured  could 
have  seen  the  approaching  cars  in  time  to 
have  avoided  the  danger,  if  they  had  looked. 
This  cannot  be  said  of  Ingram.  The  facts 
were  not  sufiiciently  decisive  on  that  point. 
He  went  from  the  light  into  darkness,  and 
was  probably  somewhat  blinded  by  this  fact; 
the  lights  and  noise  of  the  engine  may  have 
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confused  him;  he  was  juBtified  in  moving 
rapidly.  While  as  we  have  seen,  the  instinct 
of  self-preservation  affords  no  presumption  of 
due  care,  it  may  give  character  and  force  to 
facts  established  by  the  proof.  Chase  v. 
Maine  Cent.  R.  Co.  77  Me.  62,  52  Am.  Rep. 
744.  We  think  the  jury  was  warranted  in 
inferring  from  the  evidence  that  Ingram, 
when  he  heard  the  signal  calling  him  back  to 
his  engine,  knowing  all  [286]  about  his  sur- 
roundings and  their  dangers,  knowing  that 
the  Rutland  shifter  had  gone  out  with  a  milk 
car,  started  to  run  across  tlie  tracks,  looked 
up  the  track  and  saw  the  Rutland  shifter 
coming  toward  him;  but  owing  to  the  dark- 
ness was  not  able  to  fix  the  exact  location 
of  the  approaching  car,  nor  accurately  to 
judge  of  its  gathering  speed.  In  these  cir- 
cumstances, in  attempting  to  cross  the  track 
ahead  of  the  car,  his  error  of  judgment  does 
not,  as  a  matter  of  law%  deprive  him  of  the 
standing  of  a  prudent  man.  To  err  in  judg- 
ment does  not  necessarily  imply  a  shortage 
of  duty  on  the  person  mistaken.  Chicago, 
etc.  R.  Co.  V.  O'Connor,  119  111.  686,  9  N.  E. 
263;  Wagner  v.  Chicago,  etc.  R.  Co.  265  111. 
245,  Ann.  Cas.  1916A  778,  106  N.  £.  809.  It 
was  a  lair  inference  from  the  evidence  that 
Ingram  judged  the  situation  reasonably, 
though  not  accurately,  as  it  turned  out;  and 
if  he  did,  the  plaintiff  is  not  necessarily  to 
be  denied  a  recovery.  See  Wabash  R.  Co.  y. 
McDoniels,  183  Ind.  104,  107  N.  £.  291. 
Judgment  affirmed. 

On  Motion  fob  Reab<;ument. 

Powers,  J. — The  defendant  iiles  a  motion 
for  reargument  based  wholly  upon  the  as- 
sumption that  the  foregoing  opinion,  in  effect, 
overrules  Shumm  v.  Rutland  R.  Co.  81  Vt. 
186,  69  Atl.  945,  19  L.R.A.(X.S.)  913.  This 
assumption  is  unwarranted.  The  doctrine  of 
the  8humm  case  is  unimpaired  by  the  result 
reached  in  this  case.  In  negligence  cases, 
the  circumstances  are  always  important  fac- 
tors. The  requirements  of  the  prudent-man- 
rule  vary  in  the  changed  conditions  which 
surround  the  person  whose  conduct  is  to  hn 
judged.  Sometimes  very  slight  circumstances 
change  the  question  presented  from  one  of 
law  to  one  of  fact.  One  does  not  have  to 
go  very  far  into  the  cases  to  discover  this. 
The  circumstances  of  the  Shumm  case  are 
not  the  circumstances  of  this  case.  That  a 
very  deaf  traveler  on  the  highway,  subject 
to  the  look-and-listen  rule,  who  approached 
a  well-known  railroad  crossing  at  a  time  of 
day  when  everything  was  plainly  visible,  and 
continued  on  to  the  very  point  of  collision, 
almost, — so  near,  in  fact,  that  one  witness 
turned  away  to  avoid  seeing  the  accident, — 
with  cap  pulled  down  and  going  straight 
ahead,  and  was  killed  by  a  rapidly  running 
engine.  Is  held  to  have  been  guilty  of  con- 


tributory negligence,  [286]  does  not  compel 
a  holding  that  a  servant,  suddenly  summoned 
to  duty,  who  runs  across  the  tracks  of  his> 
working  place,  in  front  of  an  approaching 
and  unlighted  car,  and  is  run  down,  was  like- 
wise guilty.  In  the  first  case,  if  the  victinti 
of  the  accident  had  looked,  he  must  have 
seen;  and  seeing,  must  have  appreciated  the 
situation  in  all  its  aspects  affecting  his  safe- 
ty. In  the  last,  he  may  have  looked  and  not 
seen;  or  seen  so  vaguely  as  to  have  afforded 
no  basis  for  an  adequate  appreciation  of  the 
perils  presented. 

That  the  case  in  hand  is  a  close  one  wa& 
fully  imder stood  when  the  opinion  was  pre- 
pared. It  was  carefully  considered  and  thor- 
oughly discussed.  As  the  result  announced 
does  not  affect  the  doctrine  of  the  Shumm 
case,  a  reargument  urging  that  it  does,  would 
serve  no  useful  purpose. 

Rehearing  denied. 
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Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  passing  on  the  effect  on  the 
relation  of  an  employee  as  such  of  his  stop- 
ping work  temporarily  for  his  own  purposes. 
The  earlier  cases  are  collected  in  the  note  to- 
Charron  v.  Northwestern  Fuel  Co.  Ann.  Cas. 
1913C  939. 

Whether  an  employee  injured  during  a  tem- 
porary diversion  from  work  is  within  the 
scope  of  the  federal  employers'  liability  act 
is  discussed  in  the  notes  to  Illinois  Cent.  R. 
Co.  V.  Behrens,  Ann.  Cas.  1914C  163;  and 
Shanks  v.  Delaware,  etc.  R.  Co.  Ann.  Cas. 
1916E  467. 

For  a  discussion  of  the  right  to  compensa- 
tion under  a  workman's  compensation  act  of 
a  person  injured  during  such  a  diversion,  see 
the  notes  to  Parker  v.  Hambrook,  Ann.  Cas. 
1913E  1 ;  Plumb  v.  Cobden  Flour  Mills  Co. 
Ann.  Cas.  1914B  495;  and  Park  v.  Ship  Black 
Rock,  Ann.  Cas.  1916B  1290. 

Eating. 

In  Jackson  v.  Butler,  249  Mo.  342.  155- 
S.  W.  1071,  it  appeared  that  a  servant  wa#^ 
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injured  while  eating  his  noon  day  lunch.  It 
was  held  that  the  relation  of  master  and 
servant  was  not  terminated  during  the  nooa 
hour,  and  that  the  master  owed  a  doty  to 
his  servant  to  fumiah  a  sale  place  in  which 
to  work.  The  court  said:  "'In  the  instant 
case  actual  knowledge  of  such  use  of  the  rear 
part  of  the  building  on  the  part  of  the  fore- 
man of  the  machine  company,  who  had  charge 
of  the  straighteniDg  department  in  which 
plaintiff  was  employed,  is  shown  by  the  rec- 
ord. This  foreman  says  that  the  employees 
were  free  to  eat  their  lunches  wherever  they 
chose,  and  that  during  the  time  the  repairs 
in  question  were  being  made,  and  at  the 
time  of  the  injury  of  plaintiff,  the  water- 
closets  and  wash-rooms  were  being  used  by 
the  employers  and  employees.  The  fact  of 
the  intermission  for  the  purpose  of  eating 
lunch  did  net,  under  the  facts  shown  in  evi- 
dence here,  suspend  the  duty  owed  by  the 
employer  to  furnish  the  employee  a  safe  place 
to  work."  See  to  the  same  effect  Domestic 
Block  Ck>.  y.  Holden,  56  Ind.  App.  634,  103 
N.  E.  73. 

However  in  Kirfoy  ▼.  Louisville,  etc.  K.  Co. 
187  Ala.  443,  65  So.  358,  the  contrary  view 
was  taken.  It  appeared  that  while  the  plain- 
tifTs  intestate  and  his  fellow  employees  were 
eating  their  lunches  during  a  recreation  hour 
one  of  the  servants  in  a  spirit  of  fun  turned 
a  compressed  air  hose  on  the  intestate  and 
killed  him.  It  was  held  that  the  relation  of 
master  and  servant  did  not  exist.  The  court 
•aid:  "There  is  no  evidence  in  this  record 
whieh  shown,  or  tends  to  show,  the  breach  of 
any  duty  on  the  part  of  the  master,  the 
Louisville  and  Xashville  Railroad  Company, 
whieh  resulted  in,  or  proximately  contributed 
to,  the  deatli  of  plaintiff's  intestate.  All  the 
evidence,  without  dispute,  shews  that  the 
death  of  plaintiff's  intestate,  and  the  accident 
for  which  this  action  was  brought,  was  the 
proximate  result  of  the  playful  carelessness 
of  the  intestate  and  of  his  fellow  servant, 
Pigue,  without  any  fault  whatever  on  the 
part  of  the  master,  said  railroad  company. 
The  undisputed  evidence  shows  that  the  de- 
ceased and  his  fellow  servant  who  killed  him 
were  not  engaged  in  the  work  of  the  master 
at  the  time  and  on  the  occasion  of  the  fatal 
accident.  They  had  no  directions,  express  or 
implied,  from  the  master  to  do  what  they 
did,  which  resulted  in  the  death.  Their  acts 
on  the  fatal  occasion  were  purely  gratuitous 
and  playful,  and  had  no  connection  with  their 
employment.  There  was  nothing  inherently 
dangerous  in  the  use  of  compressed  air  in  the 
master's  business,  nor  in  the  appliances  or 
the  mode  in  which  it  was  being  used.  More- 
over, it  was  not  being  used  in  the  master's 
business  when  the  fatal  injury  occurred. 
Neither  the  deceased  nor  the  fellow  servant 
was  engaged  in  the  business  of  the  master — 
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aetiag  within  the  line  or  scope  el  hia  emr 
pleyment — ^when  the  aecident  and  injury  oc- 
curred. The  same  result  might  have  ensued 
if  one  had  turned  hot  steam  on  the  other, 
or  had  hit  him  with  a  hammer,  or  had  shot 
him  with  a  gun,  which  the  master  used  in 
its  business." 

Drinking. 

In  Triangle  Lumber  Ca.  v.  Acree,  112  Ark. 
634,  Ann.  Cas.  1916B  773,  166  S.  W.  968, 
it  appeared  that  an  employee  was  injured 
while  procuring  coal  and  getting  a  drink  of 
water.  The  court  in  deciding  that  he  was 
acting  within  the  scope  of  his  employment 
at  the  time  of  the  accident  said:  "It  is 
probably  true  that  it  was  possible  for  appel- 
lee to  have  gotten  a  drink  of  water  and  to 
have  carried  his  coal  without  being  injured, 
but  that  is  not  the  test  of  negligence.  This 
third  instruction,  as  modified,  required  the 
jury  to  find  that  appellee  exercised  ordinary 
care  for  his  own  safety  and  was  within  the 
line  of  his  employment  at  the  time  of  his 
injury,  before  he  could  recover.  If  he  was 
within  the  line  of  his  employment  at  the  time 
of  his  injury  the  relation  of  master  and  serv- 
ant existed,  and  their  relative  duties  and 
obligations  were  to  be  measured  accordingly. 
Other  instniotions  were  giv^i  which  correctly 
announced  the  duties  of  master  and  servant 
respectively,  and  in  regard  to  the  assumption 
of  risk,  and  the  jury  must  have  found  that 
appellant  was  n^ligent  in  furnishing  defec- 
tiTe  UmgB  and  that  appellee  was  in  the  line 
of  his  employaMnt  at  the  time  of  his  injury, 
and  was  not  guilty  of  contributory  negli- 
gence. We  think  the  evidence  abundantly 
warranted  the  jury's  finding  that  appellee 
was  engaged  in  the  line  of  his  employment 
at  the  time  of  his  injury,  if  indeed  it  was 
sufficient  to  require  the  submission  of  that 
question  to  the  jury." 

An  employee  who  passed  from  his  usual 
working  place  to  take  a  drink  of  water  and 
await  the  clearing  away  of  smoke  in  his 
working  place  has  been  held  not  to  have  been 
out  of  the  scope  of  his  employment.  Rapson 
Coal  Min.  Co.  v.  Micheli  (Colo.)  164  Pac.  311. 

The  reported  case  holds  that  a  railroad 
fireman  was  not  to  be  considered  as  a  tres- 
passer or  a  licensee  when  he  temporarily  left 
his  work  to  get  a  drink  of  milk,  but  was  still 
acting  within  the  scope  of  his  employment, 
and  the  employer  owed  him  the  same  amount 
of  active  care  as  if  he  had  been  actually 
employed  in  his  regular  line  of  work. 

UMng  Privy. 

In  Connell  v.  New  York  Cent.  etc.  R,  Co. 
213  N.  Y.  362,  107  N.  E.  568,  the  action  was 
to  recover  damages  for  the  death  of  the 
plaintiff's    husband,    alleged    to    have    been 
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caused  by  the  negligence  of  the  defendant. 
It  appeared  from  the  facts  in  the  case  that 
the  husband  who  was  a  crossing  flagman  in 
the  employ  of  the  defendant  company  wab 
killed  while  relieving  the  demands  of  nature 
at  a  certain  place  on  the  company's  right  of 
way.  It  further  appeared 'that  he  had  made 
a  practice  of  going  to  this  particular  place 
for  the  purpose  mentioned  and  it  was  claimed 
by  the  plaintiff  that  inasmuch  as  the  com- 
pany provided  no  place  whereby  the  deceased 
could  relieve  himself,  his  action  was  within 
the  scope  of  his  employment  and  the  defend- 
ant owed  to  him  the  iexercise  of  reasonable 
care  for  his  safety.  It  was  shawn,  however, 
that  the  place  used  was  a  dangerous  one, 
that  he  knew  or  should  have  known  that 
trains  were  likely  to  pass  by  at  .any  time, 
and  the  court  accordingly  held  that  the  de- 
ceased had  no  implied  right  to  the  use  of  the 
track  for  his  own  purposes,  and  that  he  was 
a  mere  licensee.  It  was  said:  '*The  roadbed 
of  defendant  was  private  property  in  use  by 
it  for  the  operation  of  its  trains.  It  was 
clearly  a  place  of  more  or  less  danger.  The 
plaintiff's  intestate  was  familiar  with  the 
uses  for  which  the  property  was  employed. 
There  was  no  implied  invitation  by  the  de- 
fendant that  Connell  should  travel  upon  the 
roadbed  or  use  the  place  in  question  for  his 
personal  ends.  Decisions  applicable  to  a  li- 
censee in  a  store,  a  market  place,  a  place  of 
amusement,  or  where  the  public  was  suffered 
to  travel  or  have  access,  or  where  the  public 
for  many  years  used  a  way  across  the  tracks 
of  a  railway  company  with  the  acquiescence 
of  the  company  sufficient  to  warrant  a  license 
or  permission  to  cross  the  tracks  at  such 
point,  are  not  applicable  to  the  facts  pre- 
sented. If  we  assume  that  Connell  was  at 
the  point  in  question  by  sufferance  of  the 
defendant,  such  implied  permission  would  not 
carry  with  it  an  assurance  of  safety.  His 
right,  if  any,  was  merely  that  of  a  licensee, 
and  he  selected  the  place  and  exercised  the 
privilege  to  use  it  for  his  own  convenience, 
in  the  condition  in  which  it  was,  with  knowl- 
edge of  the  risks  incident  to  such  use  of  the 
same." 

In  Hardy  v.  Lehigh  Val.  R.  Co.  240  Pa. 
St.  454,  87  Atl.  781,  it  was  held  that  the 
thoughtlessness  or  carelessness  of  an  em- 
ployee who  was  killed  while  answering  a  call 
of  nature  was  the  cause  of  the  accident. 

Resting, 

A  telephone  operator  who  went  to  a  rest 
room  to  rest  has  been  held  to  be  still  in  the 
line  of  her  employment  so  that  her  employer 
owed  her  the  duty  of  maintaining  the  room 
in  a  safe  condition.  Mullery  v.  Missouri, 
-etc.  Telephone  Co.  180  Mo.  App.  128,  168  S. 
W.  213. 


Where  an  employee  was  injured  while  tak- 
ing his  customary  noon  rest  it  was  held  in 
Hicks  y.  Atlantic  Coast  Line  R.  Co.  17  Ga. 
App.  69,  86  S.  £.  250,  that  the  relation  of 
master  and  servant  did  not  exist  under  the 
Alabama  statute.  It  appeared  that  the  plain- 
tiff intended  going  to  a  certain  place  during 
the  noon  hour  to  meet  the  pay  car,  ilnd 
while  making  the  trip  was  injured.  The 
court  said :  "It  seems  to  us  that  when  it 
was  alleged  that  the  plaintiff  and  his  fellow 
servants  had  stopped  work,  no  other  reason- 
able inference  can  be  drawn  than  that  there 
was  a  suspension  of  the  employment  and  an 
interim  of  time  for  the  noon  rest,  during 
which  it  could  not  be  said  that  the  plaintiff 
was  in  the  service  of  the  employer,  and  there- 
fore the  trip  to  Pansey  must  be  assumed  as  a 
temporary  stepping  aside  from  the  employ- 
ment of  the  master  for  the  purpose  of  pur- 
suing his  own  affairs." 

Obtaining  Clothes, 

t 

In  Gonyea  v.  Canadian  Northern  R.  Co.  6 
Sask.  L.  Rep.  324,  14  Dominion  L.  Rep.  685, 
26  West.  L.  Rep.  57,  it  appeared  that  a  rail- 
road employee  had  received  permission  to 
obtain  some  clothing  and  other  equipsfient 
which  had  been  left  for  him  at  a  certain 
place  by  a  fellow  workman.  Returning  from 
his  errand  to  the  place  of  his  employment 
he  was  struck  by  a  yard  engine  and  injured. 
In  an  action  against  the  railroad  for  dam- 
ages, the  defense  was  that  the  employee  had 
been  injured  while  acting  without  the  scope 
of  his  employment  and  therefore  the  company 
was  not  liable.  The  court  in  affirming  a 
judgment  for  the  plaintiff  said:  "The  re- 
sult, therefore,  would  seem  to  be  that,  if  any 
workman,  during  tlie  hours  of  his  employ- 
ment, with  the  permission  of  his  employers, 
ceases  working  for  a  short  time  for  purposes 
of  his  own,  the  continuity  of  his  employment 
is  not  thereby  impaired.  By  granting  per- 
mission the  employer  in  effect  says:  'Your 
time  is  mine,  but  I  will  give  you  the  short 
period  you  require.'  If,  however,  no  permis- 
sion is  given,  or  the  circumstances  show  that 
the  time  taken  was  not  to  be  considered  the 
employer's  time,  the  workman  ceases  his  em- 
ployment if  he  goes  about  his  own  business. 
In  the  case  at  bar  the  plaintiff  had,  as  I  have 
found,  permission  to  go  for  his  clothes  at 
the  time  he  did  go  for  them.  His  employers 
made  him  a  gift  of  the  necessary  time.  I 
am,  therefore,  of  opinion  that  he  was  in  the 
course  of  his  employment  when  the  accident 
occurred.  I  am  also  of  opinion  that  he  wan 
in  the  course  of  his  employment  for  another 
reason.  When  he  got  back  to  the  first  open- 
ing of  the  line  of  cars,  he  intended  going 
through  that  opening,  and  thence  straight 
to  the  roundhouse;  but,  seeing  the  passenger 
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engine  going  to  the  eoal  chute,  and  knowing 
that  it  was  his  duty  to  take  charge  of  it 
there,  he  altered  his  coarse  and  continued 
down  the  track.  His  continuing  down  the 
track  was  not  for  his  own  purposes,  but  to 
perform  his- duty  in  respect  of  that  engine. 
From  the  evidence  quoted  above  it  seems  to 
me  that  when  the  accident  occurred  he  was 
back  within  the  ambit  of  his  employment,  and 
from  the  moment  he  altered  his  course  to 
take  charge  of  his  engine,  he  was  in  the  per- 
formance of  his  duty.  He  was,  therefore, 
doing  that  which  he  might  reasonably  do,  at 
a  place  where  he  might  reasonably  be,  within 
the  time  during  which  he  was  employed."' 

Obtaining  Tool. 

In  Robinson  v.  Maryland  Coal,  etc.  Co.  100 
Ala.  604,  72  So.  161,  a  mine  employee  was 
held  to  be  acting  within  his  employment 
while  on  his  way  to  borrow  a  tool.  Tlie  court 
said:  "Of  course,  if  he  left  his  own  working 
place  and  was  looking  after  his  private  busi- 
ness, he  was  not  in  and  about  the  master's 
business  when  injured.  We  do  not  think, 
however,  that  this  case  precludes  this  plain- 
tiff from  recovering  if  the  intestate  was 
rightfully  at  the  point  where  he  was  killed, 
notwithstanding  he  was  visiting  a  miner  to 
borrow  a  tool,  for  he  had  to  pass  through 
this  particular  entry  in  order  to  get  there. 
We  do  not  think  the  fact  that  he  went  to 
another  room  along  the  entry,  which  he 
bad  to  pass  through  for  any  purpose,  was 
fatal  to  a  recovery  under  count  10,  as  he 
had  a  right  to  be  in  said  entry,  unless,  of 
course,  the  jury  believed  that  the  right-hand 
side,  where  the  wire  hung,  was  no  part  of 
the  escape  or  passage  way.'' 
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WiUa    —    Prooeedinsa    for    Froliate    — 
Parties. 

Tlie  executors  of  a  widow,  to  whom  a  tes- 
tator had  devised  his  property  in  fee  by  a 
will  previbnsly  probated,  are  interested  in 
an  application  for  the  probate  of  an  alleged 
subsequent  will  which  gave  the  widow  only 
a  life  estate  and  are  proper  parties  to  the 
probate  proceedings,  though  not  heirs  of  the 
husband  or  legatees  under  the  will  offered  for 
probate. 
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Proceediaca  for  Pr«b*to  —  Pennittimi^ 
UaneoeMarj  Plea  —  Harasless  Error. 

Error,  if  any,  in  sustaining  a  so-called  plea 
by  such  executors  setting  up  the  probate  of 
the  former  will  was  not  prejudicial  to  the 
proponents  of  the  latter  will,  since  the  record 
of  the  former  probate  could  have  been  called 
to  the  court's  attention  without  a  plea. 

Prbbiite  of  I«ater  IXTill  —  Keeessity  of 
*  BeroklBS  Probate'  of  Fomter  IXrill. 

Where  a  will  has  been  admitted  to  probate 
by  consent  of  all  interested  parties,  an  applii- 
cation  by  some  of  them  for  the  probate  of  an 
alleged  subsequent  will  revoking  the  former 
will  should  be  joined  with  an  application  to 
set  aside  the  probate  of  the  former  will  so 
that  the  questions  of  estoppel  and  fraud  can 
be  determined  as  well  as  the  execution  of  a 
subsequent  will,  and  where  no  application  i» 
made  to  set  aside  the  probate  of  the  former 
will  the  admission  of  the  subsequent  will  to 
probate  is  properly  denied. 

IBatoppel  to  Seek  Probate. 

Parties  to  the  proceedings  for  the  probate 
of  a  will  who  consented  to  the  probate  are 
estopped  to  ask  for  the  probate  of  a  later 
will,  unless  their  consent  was  procured  by 
mistake  or  fraud. 

[See  note  at  end  of  this  case.] 


In  proceedings  to  probate  a  subsequent  will 
after  the  former  one  had  been  probated  by 
consent  of  all  parties,  proof  that  the  consent 
of  the  parties  to  such  property  was  given  by 
mistake  or  through  fraud  is  competent  either 
in  the  probate  court  or  in  the  circuit  court 
on  appeal. 

[See  note  at  end  of  this  case.] 

Same. 

In  proceedings  to  probate  a  subsequent 
will  the  burden  is  on  parties  who  consented 
to  the  former  will  to  prove  that  their  consent 
was  obtained  by  mistake  or  through  fraud. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Cumberland 
county:     Bseweb,  Judge. 

Action  by  Eliza  F.  Conzet  et  al.,  plaintiffs, 
against  Xett  Hibben  et  al.,  defendants.  From 
judgment  rendered,  plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

W.  E,  Redman  and  W.  H.  McDonald  for 
appellants. 

Levi  N,  Brewer,  Edicard  C.  Craig  and  Doi^ 
aid  B.  Craig  for  appellees. 

[809]  Fabmer,  C.J. — This  is  an  appeaf 
from  a  judgment  of  the  circuit  court  of  Cum- 
berland county  affirming  a  judgment  of  the^ 
county  court  of  said  county  refusing  the  pro- 
bate of  an  instrument  alleged  to  be  the  last- 
will  and  '  testament  of  Charles  Conzet,  de-' 
ceased. 

Charles  Conzet  died  December  10,  1912, 
leaving  surviving  him  a  widow,  Louisa  C. 
Conzet,   and   Edward    Conzet,   J.   C.   Conzet,. 
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John  Conzet,  EHza  (>onzet  aad  Henrietta 
Meeker,  his  Inrotliers  and  sisters,  as  his  next 
of  km  and  only  heirs-at-law.  At  the  Janu- 
ary, 1913,  term  of  the  county  court  of  Cum- 
berland county  an  instrument  bearing  date 
of  February  21,  1896,  was  admitted  to  pro- 
bate as  the  last  will  and  teatanient  of  Charles 
Conzet,  deceased-  By  the  terms  of  such  will 
all  testator *s  property  was  ^iv«i  in  fee  simple 
to  his  widow,  Louisa  C.  Goazet.  The  widow 
was  named  as  executrix  without  bond,  but 
she  waived  her  right  so  to  act  and  the  court 
appointed  £d.  £.  Eistun  to  act  as  adminis- 
trator with  the  will  annexed.  The  widow  and 
all  the  brothers  and  sisters  of  testator,  being 
all  the  heirs-at-law  and  next  of  kin,  filed  in 
the  probate  court  their  written  appearance 
and  consent  that  the  will  be  probated  at 
that  term  without  further  notice  to  them. 
The  estate  was  administered  by  said  Eistun, 
his  final  report  and  approved,  and  he  was 
discharged  November  9,  1914.  The  widow, 
Louisa  C.  Conzet,  died  testate  September  9, 
1914.  Her  will  was  admitted  to  probate  and 
her  executor  and  executrices  are  now  settling 
her  estate.  At  the  June,  ,1915,  term  a  bill 
was  filed  in  the  circuit  court  of  Cumberland 
county  to  "set  aside  or  construe  the  will"  of 
Louisa  C.  Couzet.  All  the  brothers  and  sis- 
ters of  said  Charles  Conzet,  deceased,  togeth< 
er  with  the  heirs  of  said  brothers  and  sisters 
who  had  died  since  the  death  of  said  Charles 
Conzet,  were  made  parties  to  such  proceeding. 
The  court  sustained  and  construed  the  said 
[510]  will  of  Louisa  C.  Conzet,  the  terms  and 
provisions  of  which  need  not  here  be  noticed". 
August  13,  1915,  appellants,  Eliza  Conzet 
and  Howard  D.  Conzet,  the  former  being  a 
sister  of  Charles  Conzet,  deceased,  filed  their 
petition  in  tiie  probate  court  of  Cumberland 
county  to  have  probated  an  instrument  bear- 
ing date  June  18,  1907,  as  the  last  will  and 
testament  of  Charles  Conzet,  deceased.  Bv 
the  terms  of  this  instrument  the  widow,  Lou- 
isa C.  Conzet,  was  given  a  life  estate  in  the 
property  of  her  husband,  and  the  remainder 
at  her  death,  after  the  payment  of  debts  that 
might  tiien  be  owing  by  her,  was  to  go  to  the 
testator's  brothers  and  sisters  in  equal  parts. 
The  testator's  brother  John  Conzet  and  his 
sister  Eliza  Conzet  were  named  executor  and 
executrix,  respectively,  of  the  will,  which, 
was  witnessed  by  Hallie  Brady  and  Daisy  D. 
Himes.  The  matter  of  the  probate  of  said 
instrument  came  on  to  be  heard  September 
6,  1915,  when  the  executrices  and  executor 
of  the  will  of  Louisa  C.  Conzet^  deceased,  ap- 
peared and  upon  leave  granted  were  made 
parties  and  filed  a  paper  denominated  a  plea, 
getting  up  the  will  of  Charles  Conzet,  de- 
ceased, dated  February  21,  1896,  and  the  order 
admitting  the  same  to  probate  at  the  Janu- 
ary, 1913,  term,  and  the  record  of  the  court 
with  reference  to  tho  probate  of  said  will; 


also  t^e  death  of  Louisa  C.  Conzet,  testate,  a 
copy  of  her  will  showing  the  appointment 
of  Nett  Hibben,  Bonnie  KeUy  and  Ed.  £. 
Eistun  as  executrices  and  executor  thereof, 
and  reciting  said  executrices  and  executor 
have  accepted  said  office  and  were  then  execut- 
ii^  said  will  and  testament.  The  '^plea"  also  re- 
cited the  filing  of  the  suit  in  the  circuit  court 
to  contest  or  construe  the  will  of  Louisa  C. 
Conzet,  in  which  proceeding  all  the  brotliers 
and  sisters  of  Charles  Conaet,  deceased,  were 
made  parties  defendant;  that  the  order  ad- 
mitting the  will  of  Charles  Conzet  dated  Feb- 
ruary 21,  1896,  to  probate  at  the  January, 
1913,  term,  had  never  been  set  aside,  and  that 
the  time  within  which  the  order  allowing^  the 
probate  of  such  will  could  be  set  aside  on  ap- 
peal to  the  circuit  [511]  court  or  by  a  bill 
filed  in  the  circuit  court  to  contest  the  same 
had  gone  by,  and  that  there  could  not  be  two 
last  wills  and  testaments,  and  therefore  the 
paper  presented  bearing  date  of  June  18,  1907, 
should  not  be  admitted  to  probate.  The  pro- 
bate court,  after  a  hearing,  in  which  proof 
was  made  of  the  facts  set  forth  in  the  alleged 
'^plea,"  entered  an  order  refusing  the  probate 
of  the  said  instrument,  and  thereupon  an 
appeal  w^as  taken  to  the  circuit  court  of  aaid 
county.  The  "plea"  of  the  executrices  and 
executor  of  the  last  will  and  testament  of 
Louisa  C.  Conzet,  deceased,  filed  in  the  pro- 
bate court,  was  allowed  to  stand  in  the  cir- 
cuit court  over  the  objections  of  appellants 
that  the  same  should  be  stricken  on  the 
ground  that-  such  executrices  and  executor 
were  not  proper  parties  in  the  proceeding^  to 
probate  the  will,  being  neither  heirs-at-law 
nor  legatees  under  the  will,  and  that  the  cir- 
cuit court,  on  appeal  from  the  county  court, 
had  no  jurisdiction  to  hear  or  try  any  matter 
except  the  question  whether  the  paper  pro- 
duced was  the  will  of  Charles  Conzet,  de- 
ceased, and  properly  executed  by  him.  On  the 
hearing  in  the  circuit  court  Daisy  D.  Himes 
testified  to  the  execution  o£  the  instrument 
dated  June  IB,  1907.  The  other  subscribing 
witness,  Hallie  Brady^  was  dead,  but  six  or 
seven  witnesses  testi4ed  the  signature  appear- 
ing on  the  instrument  was  her  signature. 
The  record  of  the  probate  court  admitting  the 
former  will,  dated  February  21,  1896,  to  pro- 
bate, was  introduced  in  evidence  by  the  execu- 
trices and  executor  of  the  Will  of  Louisa  C. 
Conzet.  The  circuit  court  denied  admission 
of  the  1907  will  to  probate,  and  this  appeal 
is  prosecuted  from  such  order. 

The  executrices  and  executor  of  the  will 
of  Xiouisa  C.  Conzet  were  interested  in  the 
application  to  probate  the  1907  will,  and  it 
was  not  improper  to  allow  them  to  be  made 
parties.  (Mosser  v.  Flake,  258  111.  233,  Ann. 
Cas.  1914B  425,  101  N.  E.  540.)  Whether  the 
so-called  plea  was  a  proper  pleading  or  not, 
it  worked  no  injury  to  the  appellants.     The 
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record  of  the  probate  of  the  [512]  former 
will  could  have  been  called  to  the  court's  at- 
tention without  filing  the  plea. 

The  appellants'  view  of  the  law  and  the 
procedure  in  cases  of  this  character  is,  that 
they  were  not  required  to  first  procure  the 
setting  aside  of  the  probate  of  the  prior  will 
nor  to  ask  that  the  prior  judgment  admitting 
the  prior  will  to  probate  be  set  aside  in  the 
same  proceeding  in  which  admission  to  pro- 
bate of  the  second  will  is  asked,  but  that 
when  they  made  proof  of  the  execution  of  the 
later  will  in  accordance  with  the  require- 
ments of  the  statute  it  was  the  duty  of  the 
probate  court  to  admit  it  to  probate,  and  then 
by  another  proceeding,  either  by  motion  in 
the  probate  court  or  by  bill  in  chancery,  they 
could  have  the  prior  order  of  probate  an- 
nulled and  set  aside.  If  appellants  are  cor- 
rect in  this  position  the  judgments  of  the 
probate  and  circuit  courts  are  erroneous.  So 
far  as  we  are  advised  the  question  has  never 
been  passed  upon  in  this  State.  In  Schultz 
V.  Schultz,  10  Grat.  (Va.)  358,  60  Am.  Dec. 
335,  the  question  was  discussed  at  consider- 
able length.  It  was  held  in  that  case  that 
where  a  later  will  contains  an  express  clause 
of  revocation  of  a  former  will  or  makes  a 
disposition  of  the  testator's  property  incom- 
patible with  a  former  will  which  has  been 
admitted  to  probate,  the  probate  court  should 
admit  the  later  will,  leaving  it  to  have  such 
effect  as  the  law  would  necessarily  attach  to 
it,  without  by  some  proceeding  first  setting 
aside  the  probate  of  the  prior  will.  In  Cous- 
ens  V.  Biddeford  Advent  Church,  93  Me.  292, 
45  Atl.  43,  it  was  held  that  the  prior  probate 
of  an  earlier  will  does  not  preclude  the  pro- 
bate of  a  later  will,  and  if  the  later  will  re- 
vokes the  former  upon  its  probate,  the  court 
authorized  to  admit  wills  to  probate  has  au- 
thor itv  to  revoke  the  former  decree  so  far 
as  to  give  effect  to  the  last  will.  While  the 
courts  that  decided  those  cases  are  recog- 
nized as  courts  of  great  ability,  we  arc  not 
sufficiently  impressed  with  the  reasoning  in 
support  of  the  conclusions  reached  as  to  be 
willing  to  adopt  the  rule  laid  down  in  tliose 
cases. 

[513]  It  is  not  contended  by  appellants 
that  the  simple  admission  to  probate  of  the 
will  ipso  facto  revokes  the  judgment  of  pro- 
bate of  the  former  will  but.  it  is  conceded 
some  other  action  would  be  required  to  be 
instituted,  either  by  motion  in  the  probate 
court  or  by  bill  in  chancery,  to  revoke  the 
former  judgment  of  probate.  Here  the  will 
sought  to  be  probated  not  only  makes  a  dis- 
position of  the  testator's  property  inconsist- 
.  ent  with  the  prior  will,  but  it  contains  an 
express  revocation  of  all  former  wills  made 
bv  the  testator.  The .  two  wills  could  not 
Stand  at  the  same  time.  If  the  estate  is  to 
be  administered  under  the  later  will  then  the 
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probate  of  the  former  must  be  set  aside,  and 
it  seems  to  us  the  better  practice  would  be  to 
ask  that  the  former  judgment  of  probate  be  set 
aside  at  the  same  time  the  application  is  made 
and  passed  upon  for  the  probate  of  the  later 
will.  This  question  was  passed  upon  by  the 
Supreme  Court  of  Rhode  Island  in  Bowen  v. 
Johnson,  6  B.  I.  112,  73  Am.  Dec.  49.  The 
court  said :  "Now,  it  would  seem  to  be  quite 
congruous  with  the  statute  mode  of  confer- 
ring this  power  of  revoking  the  old  probate, 
to  wit,'  as  Incidental  to  the  power  of  taking 
probate  of  the  later  will  when  discovered, 
for  the  court  to  exercise  this  power  of  revo- 
cation as  incidental  to  the  new  grant  of  pro- 
bate, rather  than  to  make  it  necessarily  the 
subject  of  preliminary  and  separate  action. 
Such  a  practice  would  save  the  delay  and 
expense  of  double  proceedings  and  enable  the 
court  to  revoke  or  notify  the  old  probate,  as 
the  old  will  utterly  conflicted  or  was  capable 
of  partially  standing  with  the  new  one.  No- 
tice of  the  petition  for  the  probate  or  for 
filing  and  recording  of  the  new  will  must 
necessarily  be  given  to  the  parties  interested 
under  the  old  one,  and  the  prayer  of  such 
a  petition  incidentally  involves  the  revocation 
of  the  probate  of  the  will  of  prior  date  so 
far  as  such  will  conflicts  with  the  provisions 
of  the  will  of  later  date.  We  can  perceive  no 
danger  of  confusion  or  injustice  in  allowing 
this  double  but  dependent  duty  to  be  per- 
formed by  the  court  upon  a  mere  petition 
[514]  for  the  probate  of  the  later  will,  and 
its  simplicity  and  directness  commend  it,  as 
a  matter  of  practice  in  other  respects,  to  our 
favor.*' 

The  rule  laid  down  in'  the  above  case  and 
the  reasoning  in  support  of  it  appeal  more 
strongly  to  our  judgment  than  the  rule  in 
the  cases  first  referred  to.  The  determination 
of  the  correct  rule  in  this  respect  is  of  the 
utmost  importance  in  this'  case,  for  in  our 
view  the  decision  depends  upon  that  question. 
All  of  the  next  of  kin  and  heirs-at-law  of 
Charles  Conzet,  the  testator,  were  made  par- 
ties to  the  proceeding  for  the  probate  of  the 
prior  will.  They  entered  their  appearances  in 
writing  in  that  proceeding  and  consented  to 
the  probate  of  the  will.  They  now  ask  to  be 
'relieved  from  the  effect  of  the  judgment  they 
consented  to.  If  they  knew  of  the  existence 
of  the  later  will  at  the  time  they  consented  to 
the  probate  of  the  former,  we  are  of  opinion 
they  are  now  estopped  to  ask  to  be  relieved 
from  the  consequence  of  their  own  acts.  If 
their  consent  to  the  probate  of  the  former 
will  was  procured  b\'  fraud  or  through  mis- 
take this  should  have  been  shown  by  proof, 
and  upon  that  subject  there  is  no  prodf  what- 
ever. There  is  some  proof  tending  to  show 
that  the  widow  of  the  testator  knew  he  had 
executed  another  will,  but  there  is  no  proof 
that  appellants  and  the  heirs  of  testator  had 
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no  knowledge  of  it.  It  was  not  shown  that 
the  widow  knew  the  later  will  was  in  exist- 
ence when  the  former  was  probated,  nor  is  it 
shown  where  the  later  will  was  from  the  time 
of  the  death  of  the  testator  until  offered  for 
probate  nor  when  knowledge  of  its  existence 
first  came  to  the  parties  interested  in  seek- 
ing its  probate.  The  making  of  such  proof 
.would  not  be  in  violation  of  the  rule  govern- 
ing the  proof  con^petent  to  be  heard  upon  the 
application  of  the  admission  of  a  will  to  pro- 
bate, either  in  the  probate  court  or -in  the 
circuit  court  on  appeal.  Such  proof  would 
only  go  to  the  purpose  of  showing  the  admis- 
sion of  the  first  will  was  procured  by  fraud 
or  mistake  and  not  to  the  establishment  of 
the  due  execution  of  the  later  [615]  will. 
Conceding  that  the  later  will  is,  so  far  as 
shown  by  the  proof,  the  valid  last  will  and 
testament  of  Charles  Conzet,  deceased,  if  his 
heirs,  with  knowledge  of  its  existence,  aided 
in  procuring  the  probate  of  the  former  will 
they  ought  not  to  be  heard  now  to  ask  that 
its  probate  be  set  aside.  The  grounds  upon 
which  the  probate  court  may  exercise  its 
jurisdiction  to  revoke  a  former  judgment  of 
probate  are  fraud  and  mistake,  and  it  seems 
to  us  the  burden  is  upon  those  asking  to  have 
the  former  judgment  of  probate  set  aside  to 
show  that  it  was  procured  through  fraud  or 
mistake.  That  a  party  may  by  his  conduct 
estop  himself  from  procuring  the  probate  of  a 
subsequent  will  is  supported  by  Matter  of  Ly- 
man, 14  Misc.  362,  36  N.  Y.  S.  117,  and  Foote 
V.  Foote,  61  Mich.  181,  28  N.  W.  90.  We  think, 
also,  the  general  rules  governing  the  doctrine 
of  estoppel  are  applicable  under  the  circum- 
stances of  this  case.  The  only  purpose  to  be 
served  by  the  admission  of  the  later  will  to 
probate  would  be  the  disposition  of  the  tes- 
tator's estate  according  to  its  provisions.  To 
effect,  this  purpose  it  will  be  necessary  to 
revoke  the  former  probate,  and  we  can  see 
no  good  reason  for  instituting  two  separate 
proceedings  to  accomplish  that  purpose.  The 
same  proof  would  be  required  in  a  separate 
proceeding  to  set  aside  the  probate  of  a  form- 
er will  as  in  the  proceeding  with  reference  to 
the  application  to  admit  the  later  will  to 
probate.  If  the  probate  court  had  admitted 
the  later  will  it  would  be  incumbent  upon 
those  interested  in  its  provisions,  if  they  in- 
stituted a  separate  proceeding  to  revoke  the 
former  judgment  of  probate,  to  show  that 
their  consent  to  that  judgment  was  procured 
through  fraud  or  mistake,  and  it  does  not 
seem  logical  or  necessary  to  require  a  sepa- 
rate proceeding  for  that  purpose.  If  we  are 
correct  in  these  conclusions  it  necessarily 
follows  that  the  probate  and  circuit  courts 
did  not  err  in  refusing  to  admit  the  later 
will  to  probate. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Judgment  aflSrmed. 


NOTE. 

Estoppel  to  Seek  Probate  of  IXrilL 

The  few  cases  dealing  with  the  question 
are  seemingly  in  accord  with  the  rule  laid 
down  in  the  reported  case  that  the  general 
rules  governing  the  doctrine  of  estoppel  are 
applicable  to  a  case  wherein  the  probate  of  a 
will  is  sought. 

Thus  where  a  devisee  chose  to  probate  the 
earlier  of  two  wills  which  gave  him  a  lesser 
estate,  and  continued  to  act  thereunder  for 
a  period  of  nineteen  years  until  his  death, 
his  WMdow  was  held  to  be  estopped  to  offer  the 
second  will  for  probate.  Matter  of  Lyman, 
14  Misc.  352,  36  X.  Y.  S.  117,  wherein  the 
court  said:  "Whatever  the  rights  of  the 
proponent  are  in  this  proceeding,  they  are 
derived  through  and  under  William  H.  Ly- 
man, so  that  she  stands  before  the  court  in 
precisely  the  same  position  that  he  would, 
had  he  instituted  it  in  his  lifetime.  By  his 
acts  during  life  he  surrendered  and  released 
the  estate  of  inheritance  purporting  to  have 
been  given  by  the  paper  now  propounded,  and 
elected  instead  thereof  to  accept,  and  did  as 
a  matter  of  fact  accept,  a  lesser  estate  under 
another  instrument.  Moreover,  it  is  in  evi- 
dence that  repeated  representations  were 
made  by  him  to  his  daughter,  the  contestant, 
that  the  fee  of  the  real  property  was  in  her, 
and  that,  relying  upon  these  representations, 
she  obligated  herself  personally  for  $3,800 
for  his  benefit,  and  secured  the  obligation  by 
a  mortgage  upon  a  portion  of  the  real  prop- 
erty devised  to  her  by  the  will  which  it  is 
now  sought  to  overthrow.  It  is  a  well-settled 
principle  of  equity  that  when  a  party  has  by 
his  declaration  or  representation  induced  an- 
other to  act  in  a  particular  manner,  he  will 
not  afterwards  be  permitted  to  deny  the 
truth  of  his  declaration,  if  the  consequence 
would  be  to  work  an  injury  to  such  other 
person.'* 

It  was  held  in  Foote  v.  Foote,  61  ^lich. 
181,  28  N.  W.  90,  that  where  the  heirs  and 
legatees  consented  to  a  division  and  distribu- 
tion of  the  property  of  a  testator  in  a  man- 
ner different  from  that  provided  in  his  will, 
an  attempt  by  one  of  the  legatees  to  probate 
the  will  fourteen  years  afterwards  would  be 
denied.  The  court  said:  "It  is  very  certain 
that  justice  to  all  parties  interested  in  the 
provisions  of  a  will  requires  that,  under  the 
statutes  in  this  state  as  they  now  exist,  a 
party  holding  the  will,  or  one  having  knowl- 
edge of  its  existence,  and  under  which  he 
claims  an  interest  in  the  legacies,  must  secure 
its  probate  within  a  reasonable  time  after 
he  knows  of  the  death  of  the  testator;  or,- 
failing  so  to  do,  he  may  bar  himself  from 
making  claim  under  its  provisions  to  the 
benefits  thereof;  and  we  think  a  lapse  of 
fourteen  years  after  a  knowledge  of  the  death 
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of  the  testator,  under  such  circumstances 
(and  as  they  appear  in  this  record),  an  un- 
reasonable time,  and  that  such  defense  to  the 
claim  of  the  plaintiff  sought  to  be  enforced 
against  the  estate  of  EUsha  was  a  proper  one 
to  be  made.'' 

In  Fatheree  v.  Lawrence,  33  Miss.  585, 
however,  it  was  held  that  a  devisee  could  pro- 
bate a  will  twenty-five  years  after  it  was 
recorded. 

A  decree  probating  a  will  as  a  will  of  per- 
sonal property  does  not  estop  a  legatee  from 
seeking  further  probate  when  he  subsequently 
discovers  the  existence  of  real  property.  Mat- 
ter of  Neil,  95  Misc.  463,  159  N.  Y.  S.  110. 

Where  one  acted  under  a  decree  of  probate 
in  common  form,  receiving  benefits  thereun- 
der for  several  years,  he  was  held  to  be  es- 
topped from  attempting  to  probate  the  will 
in  solemn  form  nine  years  after  the  former 
probate.  Hoffman  v*  Norris,  2  Phill.  Ecc. 
224  note. 

In  Reid  v.  Benge,  112  Ky.  810,  66  S.  W. 
997,  99  Am.  St.  Hep.  334,  57  L.R.A.  253,  the 
question  arose  whether  the  equity  acquired 
under  a  mortgage  executed  by  the  father  of 
a  decedent  who  supposed  that  his  son  died 
intestate,  was  superior  to  the  legal  title  of 
the  devisee  imder  a  will  discovered  several 
years  after  the  making  of  the  mortgage.  The 
court  in  deciding  that  the  laches  of  the  dev- 
isee in  not  producing  the  will,  the  existence 
of  which  was  unknown  to  him  for  several 
years  after  the  testator's  death,  did  not  oper- 
ate as  an  estoppel,  said:  "As  we  understand 
the  contention  ef  counsel,  his  position  is  that 
by  reason  of  the  negligence  of  testator  in  so 
placing  his  will  aa  not  to  be  found  for  seven 
years  after  his  death,  though  this  may  not 
have  been  actually  intended,  and  by  reason 
of  laches  of  appellants,  devisees  thereunder, 
in  not  producing  the  will,  the  appellee  has 
acquired  an  equitable  claim  superior  to  the 
legal  title  under  the  will.  By  section  16,  c 
113,  General  Statutes,  in  force  at  the  death 
of  T.  T.  Reid»  it  is  provided  that  the  will 
speaks  as  of  the  testator's  death,  unless  a 
contrary  intent  appear  by  the  will.  Alexan- 
der ▼.  Waller,  6  Bush  330.  It  was  held  as 
far  back  as  1827  in  the  case  of  In  re  Payne, 
4  T.  B.  Mon.  423,  that  the  interest  of  a  devi- 
see vested  the  instant  of  testator's  death,  and 
was  not  lost  by  destruction  of  the  will  before 
probate.  This  case  has  never  been  questioned 
in  this  state,  so  far  as  we  are  informed.  Ap- 
plying that  rule  here,  it  is  clear  that  at  the 
death  of  T.  T.  Beid,  in  1888,  the  appellants, 
devisees  under  his  will,  had  a  vested  estate 
in  his  lands,  as  the  will  provided.  To  divest 
them  of  this  title  there  must  be  either  con- 
veyance, prescription,  or  estoppel  in  some 
form.  It  is  not  pretended  that  there  'is  a 
conveyance,  or  that  their  right  to  claim  un- 
der the  will  is  barred  by  any  statute  of  limi- 
tation. An  estoppel  is  defined  by  Bouvier 
Ann.  Cas.  1918A — 76. 
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to  be  'the  preclusion  of  a  person  from  assert- 
ing a  fact  by  previous  conduct  inconsistent 
therewith  on  his  own  part  or  the  part  of  those 
under  whom  he  claims,  or  by  an  adjudica- 
tion upon  his  rights  which  he  cannot  be  al- 
lowed to  call  in  question.'  Stephens  defines 
'estoppel:'  'A  preclusion  in  law  which  pre- 
vents a  man  from  alleging  or  denying  a  fact 
in  consequence  of  his  own  previous  act,  alle- 
gation, or  denial  of  a  contrary  tenor.' 
Blackstone's  definition  is:  'A  special  plea  in 
bar,  which  happens  where  a  man  has  done 
some  act  or  executed  some  deed  which  pre- 
cludes him  from  averring  anything  to  the 
contrary.'  It  is  the  foundation  of  the  doc- 
trine of  estoppel  that  the  party  estopped 
has  designedly  so  acted  or  spoken  as  to  induce 
others  to  change  their  position  injuriously  to 
themselves;  in  other  words,  the  doctrine  of 
estoppel  is  founded  on  the  fraud  of  the  party 
who  is  held  estopped.  But,  to  be  guilty  of 
fraud,  a  person  must  knowingly  do  or  say 
that  which  is  inconsistent  with  hones tv  and 
truth,  or,  regardless  of  what  the  truth  may 
be,  induce  a  person  to  act.  There  can  be  no 
case  found  where  any  person  was  ever  charged 
with  fraud  or  held  to  be  estopped  where  he 
was  ignorant  of  the  truth  and  did  no  act  at 
all.  In  the  case  at  bar  the  devisees  under  the 
will  of  T.  T.  Reid  did  nothing,  said  nothing, 
and  at  that  time  were  in  entire  ignorance  of 
the  existence  of  a  will,  or  that  they  had  any 
rights  in  the  property.  In  fact  if  there  was 
no  will,  which  they  then  believed  to  be  the 
truth,  they  knew  that  they  had  no  right,  title, 
or  interest  in  the  land.  Thev  knew  that  with- 
out  a  will  the  land  descended  to  their  father, 
J.  W.  Reid,  Sr.  There  can  be  no  act  of  ap- 
pellants that  could  by  any  rule  of  law  be 
held  to  estop  them  from  claiming  under  the 
will  of  T.  T.  Reid."  See  also  Paxton  v.  Bro- 
gan,  58  Hun  610,  12  N.  Y.  S.  563,  26  Abb. 
N.  Ca«.  394,  12  X.  Y.  S.  563,  affirming  26 
Abb.  N.  C.  389,  10  N.  Y.  S.  303,  and  Hanley 
V.  Kraftczyk,  319  Wis.  352,  96  N.  W.  820, 
in  which  cases  it  did  not  appear  that  the 
legatees  receiving  benefits  under  a  will  knew 
at  the  time  of  the  existence  of  a  later  will. 
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Conatitntional  Law  —  Peraona  Entitled 
to  Attack  Statute  —  Interest. 

VNTiere  specific  performance  of  a  contract 
for  the  sale  of  real  estate  to  a  colored  person. 
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which  provided  that  he  should  not  be  re- 
quired to  accept  a  deed  unless  he  had  a  right 
under  the  laws  of  the  state  and  the  city  to 
occupy  the  property  as  a  residence,  was  de- 
nied because  of  the  existence  of  an  ordinance 
making  it  unlawful  for  any  white  6r  colored 
person  to  move  into  and  occupy  as  a  resi- 
dence any  house  upon  any  block  upon  which 
a  greater  number  of  houses  were  occupied  by 
persons  of  the  opposite  color,  the  vendor, 
though  a  white  man,  is  entitled  to  attack  the 
constitutionality  of  such  ordinance  notwith- 
standing the  rule  that  only  persons  whose 
rights  are  directly  affected  may  attack  the 
constitutionality  of  a  law  or  ordinance,  as 
his  right  to  sell  his  property  was  directly 
involved  and  necessarily  impaired. 

[See  19  Ann.  Cas.  170;  Ann.  Cas.  1916C 
56;  96  Am.  St.  Rep.  161.] 

Police  Power  —  Itimltations  —  Gonftlet 
with  Federal  Oonstitntioii. 

Though  the  exercise  of  the  police  power  is 
not  to  be  interfered  with  where  it  is  within 
the  scope  of  legislative  authority,  and  the 
means  adopted  reasonably  tend  to  accom- 
plish a  lawful  purpose,  such  power,  broad  as 
it  is,  cannot  justify  the  passage  of  a  law  or 
ordinance  running  contrary  to  the  limitations 
of  the  Federal  Constitution. 

Protection   of  Property  —  What  Con- 
■titntet  ^Property.'' 

Within  Const.  U.  S.  Amend.  14  (9  Fed.  St. 
Ann.  416),  protecting  life,  liberty,  and  prop- 
erty from  invasion  without  due  process  of 
law,  **property"  is  more  than  the  mere  thing 
which  a  person  owns  and  includes  the  right 
to  acquire,  use,  and  dispose  of  it,  and  these 
essential  attributes  of  property  are  protected 
by  the  Constitution. 

Municipal  Corporations  —  Segresation 
of  Races  —  Validity. 

A  municipal  ordinance  prohibiting  any 
white  or  colored  person  from  moving  into 
and  occupying  as  a  residence  or  place  of 
abode,  or  to  establish  and  maintain  as  a 
place  of  public  assembly  any  house  upon  any 
block  upon  which  a  greater  number  of  houses 
are  occupied  by  persons  of  the  opposite  race, 
denies  due  process  of  law  in  violation  of 
Const.  U.  S.  Amend.  14  (9  Fed.  St.  Ann. 
416 ) ,  as  property  owners  are  denied  the  right 
to  dispose  of  their  property  by  prohibiting 
the  occupation  of  it  for  the  sole  reason  that 
the  purchaser  is  a  person  of  a  particular 
rac^  intending  to  occupy  the  premises  as  a 
place  of  residence. 

[See  note  at  end  of  this  case.] 

Constitntional  Law  —  Race  Diserimina- 
tion. 

Colored  persons  are  citizens  of  the  United 
States,  and  have  the  right  to  purchase  prop- 
erty and  enjoy  and  use  it  without  laws  dis- 
criminating against  them  solely  on  account 
of  color. 

Error  to  Court  of  Appeals  of  Kentucky. 

Action  by  Charles  H.  Buchanan,  plaintiff, 
against  William  Warley,  defendant.  Judg- 
ment for  defendant  in  trial  court.    Judgment 


affirmed  by  Kentucky  Court  of  Appeals. 
Plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    Bevkbsed. 

Clayton  B,  Blakey  and  Moorfield  Storey  for 
plaintiff  in  error. 

Pendleton  Beckley  and  Biuart  Chevalier  for 
defendant  in  error. 

[69]  Day,  J. — Buchanan,  plaintiff  in  error, 
brought  an  action  in  the  Qianoery  Branch  of 
Jefferson  Circuit  Court  of  Kentucky  ior  the 
specific  performance  of  a  contract  for  the 
sale  of  certain  real  estate  situated  in  the 
City  of  Louisville  at  the  comer  of  37th  Street 
and  Pflanz  Avenue.  The  offer  in  writing  to 
purchase  the  property  contained  a  proviso: 

''It  is  understood  that  I  am  purchasing  the 
above  property  for  the  purpose  of  having 
erected  thereon  a  house  which  I  propose  to 
make  my  residence,  and  it  is  a  distinct 
[70]  part  of  this  agreement  that  I  shall  not 
be  required  to  accept  a  deed  to  the  above 
property  or  to  pay  for  said  proper^  unless 
I  have  the  right  under  the  laws  of  the  State 
of  Kentucky  and  the  City  of  Louisville  to 
occupy  said  property  as  a  residence."  This 
offer  was  accepted  by  the  plaintiff. 

To  the  action  for  specific  perfomaanoe  the 
defendant  by  way  of  answer  set  up  the  con- 
dition above  set  forth,  that  he  is  a  colored 
person,  and  that  on  the  block  of  which  the 
lot  in  controversy  is  a  part  there  are  ten 
residences,  eight  of  which  at  the  time  of  the 
making  of  the  contract  were  occupied  by 
white  people,  and  only  two  (those  nearest  the 
lot  in  question)  were  occupied  by  colored 
people,  and  that  under  and  by  virtue  of  the 
ordinance  of  the  City  of  Louisville,  approved 
May  11,  1914,  he  would  not  be  allowed  to 
occupy  the  lot  as  a  place  of  residence. 

In  reply  to  thi^  answer  the  plaintiff  set  up, 
among  other  things,  that  the  ordinance  was 
in  conflict  with  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States, 
and  hence  no  defense  to  the  action  for  specific 
performance  of  the  contract. 

In  the  court  of  original  jurisdiction  in 
Kentucky,  and  in  the  Court  of  Appeals  of 
that  State,  the  case  was  made  to  turn  upon 
the  constitutional  validitv  of  the  ordinance. 
The  Court  of  Appeals  of  Kentucky,  165  Ken- 
tucky, 559,  held  the  ordinance  valid  and  of 
itself  a  complete  defense  to  the  action. 

The  title  of  the  ordinance  is:  "An  ordi- 
nance to  prevent  conflict  and  ill-feeling  be- 
tween the  white  and  colored  races  in  the  City 
of  Louisville,  and  to  preserve  the  public 
peace  and  promote  the  general  welfare  by 
making  reasonable  provisions  requiring,  as 
far  as  practicable,  the  use  of  separate  blocks 
ior  residences,  places  of  abode  and  places  of 
assemblv  by  white  and  colored  people  respec- 
tively."" 
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By  the  first  section  of  the  ordinance  it  is 
made  unlawful  for  any  colored  person  to 
move  into  and  occupy  as  a  [71]  residence, 
place  of  abode,  or  to  establish  and  maintain 
«8  a  place  of  public  assembly  any  house  upon 
any  block  upon  which  a  greater  number  of 
houses  are  occupied  as  residences,  places  of 
abode,  or  places  of  public  assembly  by  white 
people  than  are  occupied  as  residences,  places 
of  abode,  or  places  of  public  assembly  by 
colored  people. 

Section  2  provides  that  it  shall  be  unlaw- 
ful for  any  white  person  to  move  into  and 
occupy  as  a  residence,  place  of  abode,  or  to 
establish  and  maintain  as  a  place  of  public 
assembly  any  house  upon  any  block  upon 
which  a  greater  number  of  houses  are  occu- 
pied as  residences,  places  of  abode  or  places 
of  public  assembly  by  colored  people  than 
are  occupied  as  residences,  places  of  abode 
or  places  of  public  assembly  by  white  people. 

Section  4  provides  that  nothing  in  the  ordi- 
nance shall  affect  the  location  of  residences, 
places  of  abode  or  places  of  assembly  made 
previous  to  its  approval;  that  nothing  con- 
tained therein  shall  be  construed  so  as  to 
prevent  the  occupancy  of  residences,  places 
of  abode  or  places  of  assembly  by  white  or 
colored  servants  or  employees  of  occupants 
of  such  residences,  places  of  abode  or  places 
of  public  assembly  on  the  block  on  which  they 
are  so  employed,  and  that  nothing  therein 
contained  shall  be  construed  to  prevent  any 
person  who,  at  the  date  of  the  passage  of  the 
ordinance,  shall  have  acquired  or  possessed 
the  right  to  occupy  any  building  as  a  resi- 
dence, place  of  abode  or  place  of  assembly 
from  exercising  such  a  right;  that  nothing 
contained  in  the  ordinance  shall  prevent  the 
owner  of  any  building,  who  when  the  ordi- 
nance became  effective,  leased,  rented,  or  oc- 
cupied it  as  a  residence,  place  of  abode  or 
place  of  public  assembly  for  colored  persons, 
from  continuing  to  rent,  lease  or  occupy  such 
residence,  place  of  abode  or  place  of  assembly 
for  such  persons,  if  the  owner  shall  so  de- 
sire; but  if  such  house  should,  after  the  pas- 
sage of  the  ordinance,  be  at  any  time  leased, 
rented  or  occupied  as  a  residence,  place 
[72]  of  abode  or  place  of  assembly  for  white 
persons,  it  shall  not  thereafter  be  used  for 
colored  persons,  if  such  occupation  would 
then  be  a  violation  of  section  one  of  the 
ordinance;  that  nothing  contained  in  the  or- 
dinance shall  prevent  the  owner  of  any  build- 
ing, who  when  the  ordinance  became  effective, 
leased,  rented  or  occupied  it  as  a  residence, 
place  of  abode,  or  place  of  assembly  for  white 
persons  from  continuing  to  rent,  lease  or 
occupy  such  residence,  place  of  abode  or  place 
of  assembly  for  such  purpose,  if  the  owner 
shall  so  desire,  but  if  such  house  should, 
after  the  passage  of  the  ordinance,  be  at  any 
-time  leased,  rented  or  occupied  as  a  resi- 
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dence,  place  of  abode  or  place  of  assembly 
for  colored  persons,  then  it  shall  not  there- 
after be  used  for  white  persons,  if  such  occu- 
pation would  then  be  a  violation  of  section 
two  thereof. 

The  ordinance  oontains  other  sections  and 
a  violation  of  its  provisions  is  made  an 
offense. 

The  assignments  of  error  in  this  court 
attack  the  ordinance  upon  the  ground  that 
it  violates  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  (9  Fed. 
St.  Ann.  416),  in  that  it  abridges  the  privi- 
leges and  immunities  of  citizens  of  the  Unit- 
ed States  to  acquire  and  enjoy  property,  takes 
property  without  due  process  of  law,  and 
denies  equal  protection  of  the  laws. 

The  objection  is  made  that  this  writ  of 
error  should  be  dismissed  because  the  alleged 
denial  of  constitutional  rights  involves  only 
the  rights  of  colored  persons,  and  the  plain- 
tiff in  error  is  a  white  person.  This  court 
has  frequently  held  that  while  an  imoonstitu- 
tional  act  is  no  law,  attacks  upon  the  validity 
of  laws  can  only  be  entertained  when  made 
by  those  whose  rights  are  directly  affected  by 
the  law  or  ordinance  in  question.  Only  such 
persons,  it  has  been  settled,  can  be  heard  to 
attack  the  constitutionality  of  the  law  or 
ordinance.  But  this  case  does  not  run  coun- 
ter to  that  principle. 

The  property  here  involved  was  sold  by  the 
plaintiff  [73]  in  error,  a  white  man,  on  the 
terms  stated,  to  a  colored  man;  the  action 
for  specific  performance  was  entertained  in 
the  court  below,  and  in  both  courts  the  plain- 
tiff's right  to  have  the  contract  enforced  was 
denied  solely  because  of  the  effect  of  the  ordi- 
nance making  it  .illegal  for  a  colored  person 
to  occupy  the  lot  sold.  But  for  the  ordinance 
the  state  courts  would  have  enforced  the  con- 
tract, and  the  defendant  would  have  been 
compelled  to  pay  the  purchase  price  and  take 
a  conveyance  of  the  premises.  The  right  of 
the  plaintiff  in  error  to  sell  his  property  was 
directly  involved  and  necessarily  impaired  be- 
cause it  was  held  in  effect  that  he  could  not 
sell  the  lot  to  a  person  of  color  who  was 
willing  and  ready  to  acquire  the  property, 
and  had  obligated  himself  to  take  it.  This 
case  does  not  come  within  the  class  wherein 
this  court  has  held  that  where  one  seeks  to 
avoid  the  enforcement  of  a  -law  or  ordinance 
he  must  present  a  grievance  of  his  own,  and 
not  rest  the  attack  upon  the  alleged  violation 
of  another's  rights.  In  this  case  the  property 
rights  of  the  plaintiff  in  error  are  directly 
and  necessarily  involved.  See  Truax  v.  Raich, 
239  U.  S.  33,  38,  Ann.  Cas.  19I7B  283,  36 
S.  Ct.  7,  60  U.  S.  (L.  ed.)  131,  L.R.A.1917B 
283. 

We  pass  then  to  a  consideration  of  the  case 
upon  its  merits.  This  ordinance  prevents  the 
occupancy  of  a  lot  in  the  City  of  Louisville 
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by  a  person  of  color  in  a  block  where  the 
greater  number  of  residence  are  occupied  by 
white  persons;  where  such  a  majority  exists 
colored  persons  are  excluded.  This  interdic- 
tion is  based  wholly  upon  color;  simply  that 
and  nothing  more.  In  effect,  premises  situ- 
ated  as  are  those  in  question  in  the  so-called 
white  block  are  effectively  debarred  from  sale 
to  persons  of  color,  because  if  sold  they  can- 
not be  occupied  by  the  purchaser  nor  by  him 
sold  to  another  of  the  same  color. 

This  drastic  measure  is  sought  to  be  jus* 
tified  under  the  authority  of  the  State  in  the 
exercise  of  the  police  power.  It  is  said  such 
legislation  tends  to  promote  the  public  peace 
by  preventing  racial  conflicts;  that  it  tends 
to  maintain  [74]  racial  purity;  that  it  pre- 
vents the  deterioration  of  property  owned  and 
occupied  by  white  people,  which  deteriora- 
tion, it  is  contended,  is  sure  to  follow  the 
occupancy  of  adjacent  premises  by  persons  of 
color. 

The  authority  of  the  State  to  pass  laws  in 
the  exercise  of  the  police  power,  having  for 
their  object  the  promotion  of  the  public 
health,  safety  and  welfare  is  very  broad  as 
has  been  affirmed  in  numerous  and  recent  de- 
cisions of  this  court.  Furthermore,  the  exer- 
cise of  this  power,  embracing  nearly  all  leg- 
islation of  a  local  character,  is  not  to  be 
interfered  with  by  the  courts  where  it  is 
within  the  scope  of  legislative  authority  and 
the  means  adopted  reasonably  tend  to  accom- 
plish a  lawful  purpose.  But  it  is  equally  well 
established  that  the  police  power,  broad  as 
it  is,  cannot  justify  the  passage  of  a  law  or 
ordinance  which  runs  counter  to  the  limita- 
tions of  the  Federal  Constitution;  that  prin- 
ciple has  been  so  frequently  affirmed  in  this 
court  that  we  need  not  stop  to  cite  the  cases. 

The  Federal  C<m8titution  and  laws  passed 
within  its  authority  are  by  the  express  terms 
of  that  instrument  made  the  supreme  law  of 
the  land.  The  Fourteenth  Amendment  pro- 
tects life,  liberty,  and  property  from  invasion 
by  the  States  without  due  process  of  law. 
Property  is  more  than  the  mere  thing  which 
a  person  owns.  It  is  elementary  that  it  in- 
cludes the  right  to  acquire,  use,  and  dispose 
of  it.  The  Constitution  protects  these  essen- 
tial attributes  of  property.  Holden  v.  Hardy, 
169  U.  S.  866,  391,  18  S.  Ct.  383,  42  U.  S. 
(L.  ed.)  780,  791.  Property  consists  of  the 
free  use,  enjoyment,  and  disposal  of  a  per- 
son's acquisitions  without  control  or  diminu- 
tion save  by  the  law  of  the  land.  1  Black- 
stone's  Commentaries  (Cooley's  Ed.),  127. 

True  it  is  that  dominion  over  property 
springing  from  ownership,  is  not  absolute  and 
unqualified.  The  disposition  and  use  of  prop- 
erty may  be  controlled  in  the  exercise  of  the 
police  power  in  the  interest  of  the  public 
health,  convenience,  or  welfare.  Harmful  oc- 
cupations may  be  [75]  controlled  and  regu- 


lated. Legitimate  business  may  also  be  regu- 
lated in  the  interest  of  the  public.  Certain 
uses  of  property  may  be  confined  to  portions 
of  the  municipality  other  than  the  resident 
district,  such  as  livery  stables,  brickyards 
and  the  like,  because  of  the  impairment  of 
the  health  and  comfort  of  the  occupants  of 
neighboring  property.  Many  illustrations 
might  be  given  from  the  decisions  of  this 
court,  and  other  courts,  of  this  principle,  but 
these  cases  do  not  touch  the  one  at  bar. 

The  concrete  question  here  is:  MtLj  the 
occupancy,  and,  necessarily,  the  purchase  and 
sale  of  property  of  which  occupancy  is  an  in- 
cident, be  inhibited  by  the  States,  or  by  one 
of  its  municipalities,  solely  because  of  the 
color  of  the  proposed  occupant  of  the  prem- 
ises? That  one  may  dispose  of  his  property, 
subject  only  to  the  control  of  lawful  enact- 
ments curtailing  that  right  in  the  public  in- 
terest, must  be  conceded.  The  question  now 
presented  makes  it  pertinent  to  enquire  into 
the  constitutional  right  of  the  white  man  to 
sell  his  property  to  a  colored  man,  having 
in  view  the  legal  status  of  the  purchaser  and 
occupant. 

Following  the  Civil  War  certain  amend- 
ments to  the  Federal  Constitution  were 
adopted,  which  have  become  an  integral  part 
of  that  instrument,  equally  binding  upon  all 
the  States  and  fixing  certain  fundamental 
rights  which  all  are  bound  to  respect.  The 
Thirtewth  Amendment  abolished  slavery  in 
the  United  Statoe  and  in  all  places  subject 
to  their  jurisdieiion,  and  gave  Congress 
power  to  enforce  the  Amendment  by  appro- 
priate legislation.  The  Fourteenth  Amend- 
ment made  all  persons  born  or  naturalized 
in  the  United  States  citizens  of  the  United 
States  and  of  the  States  in  which  they  reside, 
and  provided  that  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  and  that  no  State  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  [76]  of  law,  nor  deny  to- 
any  person  the  equal  protection  of  the  laws. 

The  effect  of  these  Amendments  was  first 
dealt  with  by  this  court  in  the  Slaughter- 
House  Cases,  16  Wall.  36,  21  U.  S.  (L.  ed.) 
394.  The  reasons  for  the  adoption  of  the 
Amendments  were  elaborately  considered  by 
a  court  familiar  with  the  times  in  which  the 
necessity  for  the  Amendments  arose  and  with 
the  circumstances  which  impelled  their  adop- 
tion. In  that  case  Mr.  Justice  Miller,  who 
spoke  for  the  majority,  pointed  out  that  the 
colored  race,  having  been  freed  from  slavery 
by  the  Thirteenth  Amendment,  was  raised  to 
the  dignity  of  citizenship  and  equality  of  civil 
rights  by  the  Fourteenth  Amendment,  and 
the  States  were  prohibited  from  abridging  the 
privileges  and  immunities  of  such  citizens, 
or  depriving  any  person  of  life,  libert^j  or 
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property  without  due  process  of  law.  While 
a  principal  purpose  of  the  latter  Amendment 
was  to  protect  persons  of  color,  the  broad 
language  used  was  deemed  sufficient  to  pro- 
tect all  persons,  white  or  black,  against  dis- 
criminatory legislation  by  the  States.  This 
is  now  the  settled  law.  In  many  of  the  cases 
since  arising  the  question  of  color  has  not 
been  involved  and  the  cases  have  been  decided 
upon  alleged  violations  of  civil  or  property 
rights  irrespective  of  the  race  or  color  of  the 
complainant.  In  the  Slaughter-House  Gases 
it  was  recognized  that  the  chief  inducement 
to  the  passage  of  the  Amendment  was  the 
desire  to  extend  federal  protection  to  the 
recently  emancipated  race  from  unfriendly 
and  discriminating  legislation  by  the  States. 

In  Strauder  v.  West  Virginia,  100  U.  S. 
303,  25  U.  S.  (L.  ed.)  664,  this  court  held 
that  a  colored  person  charged  with  an  offense 
was  denied  due  process  of  law  by  a  statute 
which  prevented  colored  men  from  sitting  on 
the  jury  which  tried  him.  Mr.  Justice 
Strong,  speaking  for  the  court,  again  reviewed 
the  history  of  the  Amendments,  and  among 
other  things,  in  speaking  of  the  Fourteenth 
Amendment,  said: 

[77]  "It  [the  Fourteenth  Amendment]  was 
designed  to  assure  to  the  colored  race  the 
enjoyment  of  all  the  civil  rights  that  under 
the  law  are  enjoyed  by  white  persons,  and  to 
give  to  that  race  the  protection  of  the  gen- 
eral government,  in  that  enjoyment,  when- 
ever it  should  be  denied  by  the  States.  It 
not  only  gave  citizenship  and  the  privileges 
of  citizenship  to  persons  of  color,  but  it  de- 
nied to  any  State  the  power  to  withhold  from 
them  the  equal  protection  of  the  laws,  and 
authorized  Congress  to  enforce  ita  provisions 
by  appropriate  legislation.  ...  It  or- 
dains that  no  State  shall  make  or  enforce 
any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States.  ...  It  ordains  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  or  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  What  is  this 
but  declaring  that  the  law  in  the  States  shall 
be  the  same  for  the  black  as  for  the  white; 
that  all  persons,  whether  colored  or  white, 
shall  stand  equal  before  the  laws  of  the 
States,  and,  in  regard  to  the  colored  race,  for 
whose  protection  the  amendment  was  prima- 
rily  designed,  that  no  discrimination  shall  be 
made  against  them  by  law  because  of  their 
<iolorT    .    .    . 

"The  Fourteenth  Amendment  makes  no  at- 
tempt to  enumerate  the  rights  it  designed  to 
protect.  It  speaks  in  general  terms,  and 
those  are  as  comprehensive  as  possible.  Its 
language  is  prohibitory;  but  every  prohibi- 
tion implies  the  existence  of  rights  and  im- 
niunities,  prominent  among  which  is  an  im- 
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munity  from  inequality  of  legal  protection, 
either  for  life,  liberty,  or  property.  Any 
State  action  that  denies  this  immunity  to  a 
colored  man  is  in  conflict  with  the  Constitu- 
tion." 

Again  this  court  in  Ex  p.  Virginia,  100 
U.  S.  339,  347,  26  U.  S.  (L.  ed.)  676,  680, 
speaking  of  the  Fourteenth  Amendment,  said : 

"Whoejver,  by  virtue  of  public  position  un- 
der a  State  government,  deprives  another  of 
property,  life,  or  liberty,  [78]  without  due 
process  of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the 
constitutional  inhibition;  and  as  he  acts  in 
the  name  and  for  the  State,  and  is  clothed 
with  the  State's  power,  his  act  is  that  of  the 
State." 

In  giving  legislative  aid  to  these  constitu- 
tional provisions  Congress  enacted  in  1866, 
c.  31,  §  1,  14  SUt.  27  [Rev.  Stats.  §  1978; 
2  Fed.  St.  Ann.  (2d  ed.)  127]  that: 

"All  citizens  of  the  United  States  shall 
have  the  same  right  in  every  State  and  Ter- 
ritory, as  is  enjoyed  by  white  citizens  thereof 
to  inherit,  purchase,  lease,  sell,  hold,  and 
convey  real  and  personal  property." 

And  in  1870,  by  c.  114,  §  16,  16  Stat.  144 
[Rev.  Stat.  §  1977;  2  Fed.  St.  Ann.  (2d  ed.) 
126]  that: 

''AH  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in 
every  State  and  Territory  to  make  and  en- 
force contracts,  to  sue,  be  parties,  give  evi- 
dence, and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  per- 
sons and  property  as  is  enjoyed  by  white 
citizens,  and  shall  be  subject  to  like  punish- 
ment, pains,  penalties,  taxes,  licenses  and  ex- 
actions of  every  kind,  and  no  other." 

In  the  face  of  these  constitutional  and 
statutory  provisions,  can  a  white  man  be 
denied,  consistently  with  due  process  of  law, 
the  right  to  dispose  of  his  property  to  a 
purchaser  by  prohibiting  the  occupation  of 
it  for  the  sole  reason  that  the  purchaser  is 
a  person  of  color  intending  to  occupy  the 
premises  as  a  place  of  residence? 

The  statute  of  1866,  originally  passed  un- 
der sanction  of  the  Thirteenth  Amendment, 
14  Stat.  27,  and  practically  re-enacted  after 
the  adoption  of  the  Fourteenth  Amendment, 
16  Stat.  144,  expressly  provided  that  all  citi- 
zens of  the  United  States  in  any  State  shall 
have  the  same  right  to  purchase  property  as 
is  enjoyed  by  white  citizens.  Colored  per- 
sons are  citizens  of  the  United  States  and 
have  the  right  to  purchase  property  and  en- 
joy and  [79]  use  the  same  without  laws  dis- 
criminating against  them  solely  on  account 
of  color.  Hall  v.  DeCuir,  95  U.  S.  485,  608, 
24  U.  S.  (L.  ed.)  547,  656.  These  enactments 
did  not  deal  with  the  social  rights  of  men, 
but  with  those  fundamental  rights  in  prop- 
erty which  it  was  intended  to  secure  upon 
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the  same  terms  to  citizens  of  every  race  and 
color.  Civil  Rights  Cases,  109  U.  S.  3,  22,  3 
S.  Ct.  18,  27  U.  8.  (L.  ed.)  835,  843.  The 
Fourteenth  Amendment  and  these  statutes 
enacted  in  furtherance  of  its  purpose  operate 
to  qualify  and  entitle  a  colored  man  to  ac- 
quire property  without  state  legislation  dis- 
criminating against  him  solely  because  of 
color. 

The  defendant  in  error  insists  that  Plessy 
V.  Ferguson,  163  U.  S.  537,  1«  S.  Ct.  1138, 
41  U.  S.  (I/,  ed.)  256,  is  controlling  in  prin- 
ciple in  favor  of  the  judgment  of  the  court 
below.  In  that  case  this  court  held  that  a 
provision  of  a  statute  of  Louisiana  requiring 
railway  companies  carrying  passengers  to 
provide  in  their  coaches  equal  but  separate 
accommodations  for  the  white  and  colored 
races  did  not  run  counter  to  the  provisions 
of  the  Fourteenth  Amendment.  It  is  to  be 
observed  that  in  that  case  there  was  no  at- 
tempt to  deprive  persons  of  color  of  trans- 
portation in  the  coaches  of  the  public  carrier, 
and  the  express  requirements  were  for  equal 
though  separate  accommodations  for  the 
white  and  colored  races.  In  Plessy  v.  Fer- 
guson, classification  of  accommodation  was 
permitted  upon  the  basis  of  equality  for  both 
rac^s. 

In  the  Berea  College  Case,  211  U.  S.  45,  29 
S.  Ct.  33,  53  U.  S.  (L.  ed.)  81,  a  state  stat- 
ute was  sustained  in  the  courts  of  Kentucky, 
which,  while  permitting  the  education  of 
white  persons  and  negroes  in  different  locali- 
ties by  the  same  incorporated  institution, 
prohibited  their  attendance  at  the  same  place, 
and  in  this  court  the  judgment  of  the  Court 
of  Appeals  of  Kentucky  was  affirmed  solely 
upon  the  reserved  authority  of  the  legislature 
of  Kentueky  to  altw;  awiMwl,  or  repeal  char- 
ters of  its  own  corporations,  and  the  question 
here  involved  was  neither  discussed  nor  de- 
cided. 

In  Carey  v.  Atlanta,  143  Ga.  192,  Ann. 
Cas.  1916E  1151,  84  S.  E.  456,  L.R.A.1915D 
684,  the  Supreme  [80]  Court  of  Georgia, 
hokLing  an  ordinance,  similar  in  principle  to 
the  one  herein  involved,  to  be  invalid,  dealt 
with  Plessy  v.  Ferguson,  and  the  Berea  Col- 
lege Case,  in  language  so  apposite  that  we 
quote  a  portion  of  it: 

''In  each  instance  the  complaining  person 
was  afforded  the  opportunity  to  rid*,  «r  to 
attend  institutions  of  learning,  or  afforded 
the  thing  of  whatever  nature  to  which  in  the 
particular  case  he  was  entitled.  The  most 
that  was  done  was  to  require  him  as  a  mem- 
ber of  a  class  to  conform  with  reasonable 
rules  in  regard  to  the  separation  of  the  races. 
In  none  of  them  was  he  denied  the  right  to 
use,  control,  or  dispose  of  his  property,  as 
in  this  case.  Property  of  a  person,  whether 
as  a  member  of  a  class  or  as  an  individual, 
cannot  be  taken  without  due  process  of  law. 


In  the  recent  case  of  McCabe  v.  Atchison,  etc 
R.  Co.  236  U.  S.  151,  35  S.  Ct.  69,  59  U.  S. 
(L.  ed.)  169,  where  the  court  had  under  con- 
sideration a  statute  which  allowed  railroad 
companies  to  furnish  dining-cars  for  white 
people  and  to  refuse  to  furnish  dining-cars 
altogether  for  colored  persons,  this  language 
was  used  in  reference  to  the  contentions  of 
the  attorney -general :  *This  argument  with 
respect  to  volume  of  traffic  seems  to  us  to 
be  without  merit.  It  makes  the  constitu- 
tional right  depend  upon  the  number  of  per- 
sons who  may  be  discriminated  against, 
whereas  the  essence  of  the  constitutional 
right  is  that  it  is  a  personal  one.'    .    .    . 

"The  effect  of  the  ordinance  under  consid- 
eration was  not  merely  to  regulate  a  business 
or  the  like,  but  was  to  destroy  the  right  of 
the  individual  to  acquire,  enjoy,  and  dispose 
of  his  property.  Being  of  this  character,  it 
was  void  as  being  opposed  to  the  due-process 
clause  of  the  constitution." 

That  there  exists  a  serious  and  difficult 
problem  arising  from  a  feeling  of  race  hos- 
tility which  the  law  is  powerless  to  control, 
and  to  which  it  must  give  a  measure  of  con- 
sideration, may  be  freely  admitted.  But  its 
solution  [81]  cannot  be  promoted  by  depriv- 
ing citizens  of  their  constitutional  rights 
and  privileges. 

As  we  have  seen,  thin  court  has  held  laws 
valid  which  separated  the  races  on  the  basis 
of  equal  accommodations  in  public  convey* 
ances,  and  courts  of  high  authority  have 
held  enactments  lawful  which  provide  for 
separation  in  the  public  schools  of  white  and 
colored  pupils  where  equal  privileges  are 
given.  But  in  view  of  the  rights  secured  by 
the  Fourteenth  Amendment  to  the  Federal 
Constitution  such  legislation  must  have  its 
limitations,  and  cannot  be  sustained  where 
the  exercise  of  authority  exceeds  the  re- 
straints of  the  Constitution.  We  think  these 
limitations  are  exceeded  in  laws  and  ordi- 
nances of  the  character  now^  before  us. 

It  is  the  purpose  of  such  enactments,  and, 
it  is  frankly  avowed  it  will  be  their  ultimate 
effect,  to  require  by  law,  at  least  in  resi- 
dential districts,  the  compulsory  separation 
of  the  races  on  account  of  color.  Such  action 
is  said  to  be  essentia]  to  the  maintenance  of 
the  purity  of  the  races,  although  it  is  to  be 
noted  in  the  ordinance  under  consideration 
that  the  employment  of  colored  servants  In 
white  families  is  permitted,  and  nearby  resi- 
dences of  colored  persons  not  coming  within 
the  blocks,  as  defined  in  the  ordinance,  are 
not  prohibited. 

The  case  presented  does  not  deal  with  an 
attempt  to  prohibit  the  amalgamation  of  the 
races.  The  right  which  the  ordinance  an- 
nulled was  the  civil  right  of  a  white  man 
to  dispose  of  his  property  if  he  saw  fit  to 
do  so  to  a  person  of  color  and  of  a  colored 
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person  to  make  such  disposition  to  a  white 
person. 

It  is  urged  that  this  proposed  segregation 
will  promote  the  public  peace  by  preventing 
race  conflicts.  Desirable  as  this  is,  and  im- 
portant as  is  the  preservation  of  the  public 
peace,  this  aim  cannot  be  accomplished  by 
laws  or  ordinances  which  deny  rights  created 
or  protected  by  the  Federal  Constitution.' 

[82]  It  is  said  .that  such  acquisitions  by 
colored  persons  depreciate  property  owned  in 
the  neighborhood  by  white  persons.  But 
property  may  be  acquired  by  undesirable 
white  neighbors  or  put  to  disagreeable  though 
lawful  uses  with  like  results. 

We .  think  this  attempt  to  prevent  the 
alienation  of  the  property  in  question  to  a 
person  of  color  was  not  a  legitimate  exercise 
of  the  police  power  of  the  State,  and  is  in 
direct  violation  of  the  fundamental  law  en- 
acted in  the  Fourteenth  Amendment  of  the 
Constitution  preventing  state  interference 
with  property  rights  except  by  due  process 
of  law.  That  being  the  case  the  ordinance 
cannot  stand.  Booth  v.  Illinois,  184  U.  S. 
425,  429,  22  S.  Ct.  425,  46  U.  S.  (L.  ed.) 
623,  626;  Otis  v.  Parker,  187  U.  S.  606,  609, 
23  S.  Ct.  168,  47  U.  S.  (L.  ed.)  323,  328. 
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8.   60. 

Reaching  this  conclusion  it  follows  that 
the  judgment  of  the  Kentucky  Court  of  Ap- 
peals must  be  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 


HOTE. 

The  reported  case  holds  to  be  void  a  resi- 
dential segregation  ordinance  forbidding  col- 
ored persons  to  establish  a  residence  in  any 
block  where  the  majority  of  the  houses  are 
occupied  for  residential  purposes  by  white 
persons.  Such  an  ordinance,  the  court  holds, 
transcends  the  police  power  and  amounts  to 
a  taking  of  property  without  due. process  of 
law.  Prior  to  the  authoritative  decision  in 
tlie  reported  case  there  were  several  conflict- 
ing decisions  in  the  state  courts  as  to  the 
validity  of  segregation  ordinances.  See  State 
V.  Gurry,  Ann.  Cas.  1915B  957  and  note; 
Carey  v.  Atlanta,  Ann.  Cas.  1916E'  1151; 
Harris  v.  Louisville,  Ann.  Cas.  1917B  149 
(reversed  by  the  reported  case) ;  Hopkins  v. 
Richmond,  Ann.  Cas.  1917D  1114. 
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(III.),  222. 

sufficiency  of  evidence — reView  on  appeal.     Neelley  v.  Farr   (Colo.),  23;  Taggart  v. 

Hunter    (Ore.),  128;   McAlinden  v.  St.  Maries  Hospital  Asso.    (Ida.),  380;   Wising  v. 
Brotherhood  of  American  Yoemen  (Minn.),  621;  Frey  v.  Rhode  Island  Co.  (R.  I.),  920. 

waiver  of  objection  below — effect  of  motion  for  new  trial.    State  v.  Asbury  (Iowa), 


856. 

Harmless  error — admission  of  evidence.  Devine  v.  Delano  (III.),  680. 
error  in  unnecessary  finding.    In  re  Rawling's  Will  (N.  Car.),  948. 
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APPEAX.  ANB  EBBOB  —  Continued. 

Harmless  error — exclusion  of  evidence.    Hightower  v.  Union  Savings,  etc.  Co.  (Wash.),  489; 

Richardson  v.  Sioux  City  (Iowa),  618;  State  v.  Schui..an  (Wash.),  633. 
instruction  on  immaterial  issue.    In  re  Rawlings*  Will  (N.  Car.),  948. 

instruction  permitting  conviction  as  accessory.    State  v.  Schuman   (Wash. i,  63.3. 

instruction  technically  incorrect,    Hightower  v.  Union  Savings,  etc.  Co    (Wash.),  489. 

nonjoinder  of  party.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co.  [  Ind. ) ,  828. 

refusal  of  instruction.     Kriss  v.  Union  Pacific  R.  Co.   (Neb.),  1122. 

ruling  not  material  or  prejudicial  to  appellant.     Schas  v.  Equitable  Life  Assurance 

Soc.   (N.  Car.),  679. 

Hearing  of   appeal — preference  on   docket — public   interest  involved.     Alexandria  v.   Police 

Jury  (La.),  362. 
Jurisdiction  of  appellate  court — legislative  power  to  regulate.  Thompson  v.  Redington  (Ohio), 

1161. 
Law  of  case — decision  on  facts  certified.     Comstock's  Administrator  v.  Jacobs   (Vt.),  465. 

decision  on  facts  not  materially  different.    Ingram's  Admx.  v.  Rutland  R.  Go.   (Vt.), 

1191. 

Presumptions  on  appeal — ^presumption  in  favor  of  verdict — one  good  count — exception  to 

rule.    Wcnde  v.  Chicago  City  R.  Co.  (111.),  222. 
presumption  that  instructions  were  correct.     Schas  v.  Equitable  Life  Assurance  Soc. 

(N.  Car.),  679. 
Record — effect  of  conflict  between  case  made  and  record.    McDonald  v.  McLendon  (N.  Car.), 

1063. 

supplementing   record    by    requiring   reasons    for    ruling.      McDonald   v.    McLendon 

(N.  Car.),  1063. 

Right  to  appeal — ^right  of  citizens  or  taxpayers  to  appeal  to  proceeding  to  which  they  are 
not  parties.    Alexandria  v.  Police  Jury   (La.),  3C2.  Annotat&i 

Time  to  appeal — execution  of  bond.    Johnson  v.  Little  (Ky.),  70. 
See  also  Stare  Beciais. 

APPLICATION. 
See  Life  Insnranoe;  Mandaatiu* 

APPBAISEBS. 

See  Tazatiott. 

ABGUMENT  OF  COUKSEI.. 

Certain  argument  held  to  be  warranted  by  evidence.    Lichtenstein  y.  L.  Fish  Furniture  Go. 

(111.),  1087. 
Objection  to  improper  argument — necessity.    Krlss  v.  Union  Pacific  R.  Co.  (Neb.),  1122. 

See  also  Appeal  and  Error. 


What  constitutes  "loss"  of  arm  within  workmen's  compensation  act.    Northwestern  Fuel  Co. 
v.  Industrial  Commission   (Wis.),  533.  Annoiat^ 

ASSAULT. 

Procuring  unlawful  abortion  as  involving  assault.    State  v.  Farnam  (Ore.),  318. 
See  alio  Bobbery. 

ASSIGKMEIITS. 
See  Usury. 

ASSOCIATIONS. 
See  Societies  and  Clubs* 

ASSUif PTION  OF  FACTS. 
See  Neslie«n<so< 

ASSUMPTION  OF  BISK. 
See  Master  and  Servant. 

ATTACHMENT. 

Dissolution  of  attachment— review  of  order  of  dissolution  on  appeal  from  final  jndjnnent. 
Richardson  v.  Greenhood  (Mass.),  615.  Anwiated 

See  also  Appeal  aud  Error. 
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ATTORMETS. 

Disbarment— criticism  of  decision  of  court  as  ground  for  disbarment.    In  re  Hilton  (Utah), 
271.  Annotated 

loss  of  moral  character  as  ground  for  disbarment.    In  re  Hilton  (Utah),  271. 

See    also    Alimotty;    Champerty    and    Maintenance;    Maliciona    Proseention; 
Prosecutini;  Attorneys;  Sehools* 

AUCTIONS. 

By -bidding — effect  on  sale.    Freeman  v,  Poole  (R.  I.),  841. 

Highest  bidder — right  of  action  for  refusal  of  auctioneer  to  knock  down  property.    Freeman 
V.  Poole  (R.  I.),  841.  Annotated 

AUTOMOBIIJB8. 

Collision  between  street  car  and  automobile — contributory  negligence  of  automobile  driver. 
Frey  v.  Rhode  Island  Co.  (R.  I.),  920. 

AVAHABIUTT  OF  FUNDS. 
See  Bills  and  Notes. 

AVOIDANCE. 
See  Infants;  Release  and  Diseharse. 

AWARD. 
See  Eminent  Domain;  IVorkmen's  Compensation  Aets. 

BAGGAGE. 
See  Innkeepers. 

BAIXOTS. 
See  Elections. 

BANKS. 

Collections^onsldaration  for  agreement  to  collect.  Citizens  Say.  Bank,  etc.  Co.  ▼.  North- 
field  Trust  Co.   (Vt.),  891. 

duty  of  bank  to  protest  paper  and  give  notice  of  dishonor.    Citizens  Sav.  Bank,  etc. 

Co.  V.  Northfield  Trust  Co.  (Vt.),  891. 

BENEFICIAIi  ASSOCIATIONS. 

Action  on  benefit  certificate — applicability  of  statute  of  limitations.  Werner  v.  Fraternal 
Bankers'  Reserve  Soc.  (Iowa),  1005. 

right  of  defendant  to  complain  of  premature  institution  of  suit.    Werner  v.  Fraternal 

Bankers'  Reserve  Soc.  (Iowa),  1005. 

Breach  of  policy — burden  of  proof.  Wising  v.  Brotherhood  of  American  Yeoman  (Minn.), 
621. 

Construction  of  policy — restriction  as  to  use  of  intoxicants  by  insured.  Wising  y.  Brother- 
hood of  American  Yeoman   (Minn.),  621.  Annotated 

Proofs  of  loss — waiver  of  defects.  Werner  v.  Fraternal  Bankers'  Reserve  Soc.  (Iowa),  1005. 
See  also  Societies  and  Clnbs. 

BENEFICIARIES. 
See  Tresis  and  Trmstees. 

BENEVOLENT  ASSOCIATIONS. 
See  Soeieties  and  Clnbs. 

BIDDERS. 
See  Anetions. 

BILL  OF  EXCEPTIONS. 
See  Appeal  and  Error. 

BILLS  AND  NOTES. 

Acceptance — construction  of  acceptance  of  bill  of  exchange  conditioned  on  availability  of 
funds.    Schwabacher  Hardware  Co.  v.  Miller  Sawmill  Co.  (Wash.),  940.  Annotated 

Accommodation  paper — acceptance  of  accommodation  maker  as  surety — what  constitutes 
acceptance.    Jamesson  v.  Citizens  Nat.  Bank  ( Md. ) ,  1007. 

liability  of  accommodation  maker  to  bona  fide  holder.     Jamesson  v.  Citizens  Nat. 

Bank  (Md.),  1097. 
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BILLS  AND  NOTES -^  Continned. 

Accommodation  paper — nature  of  liability  of  accommodation  maker — discharge  by  extension 
of  time.     Jamesson  v.  Citizens  Xat.  Bank  (Md. ),  1097. 

renunciation  of  rights  against  accommodation  makers — refusal  of  tender.    Jamesson 


V.  Citizens  Nat  Bank  (Md.),  1097. 
Collection — consideration  for  agreement  bv  bank  to  collect  note.     Citizens  Sav.  Bank,  etc. 

Co.  V.  Northfield  Trust  Co.    (Vt.),  891. 
Defenses — equitable  defense — ^surety  signing  as  joint  maker.    Jamesson  v.  Citizens  Xat.  Bank 

(Md.),  1097. 
Fictitious  payee  of  promissory  note — ^what  constitutes.     Soekland  v.  Storch    (Ark.),  668. 

Annotated 
Payment — to  whom  negotiable  instrument  must  be  paid.  Connell  v.  Kaukauna  (Wis.),  247. 
Protest  and  notice— duty  of  collecting  bank  to  protest  and  give  notice  of  dishonor.    Citizens 

Sav.  Bank,  etc.  Co.  v.  Northfield  Trust  Co.  (Vt.),  891.  Annotated 
Usury — effect  on  renewal  note.  Person  v.  Mattson  (N.  Dak.),  747.  Annotated 
effect  on  renewal  note.    Taulbee  v.  Hargis  (Ky.),  762.                                      Annotated 

BOARB  OF  EDUCATION. 
See  Schools. 

BONA  FIDE  HOLDERS. 
See  Bills  and  Notes. 

BONA  FIDE  PURCHASERS. 
See  Sales;  Usury;  Vendor  and  Pnrohaser. 

BONDS. 

See  Appeal  and  Error;  Corporations;  Mm&icipal  Corporations;  Pnblie  Officers. 

BOOKS. 

See  Intozieatin^^  Liqnors. 

BREACH  OF  CONTRACT. 
See  Benefieial  Associations)  Contracts. 


Information — ^necessity  of  alleging  purpose  in  offering  bribe.    Brunson  v.  State  (Fla.K  312. 

sufficiency  of  allegation  as  to  value  of  thing  offered.    Brunson  v.  State  (Fla.'i ,  312. 

Annotated 

What  constitutes  bribery — offer  by  candidate  for  office  to  serve  for  less  than  legal  MiUnr. 

Diehl  V.  Totten  (N.  Dak.),  884.  Annotated 


See  Appeal  and  Error. 

BROKERS. 
See  Frands,  Statnte  of* 

BULK  SAUBS  ACTS. 

See  Fraudnlent  Sales  and  Conveyancet. 

BURDEN  OF  PROOF. 

Beneficial   associations — burden   of   proving  breach   of   policy.     Wising  v.   Brotherhood  of 

American  Yeoman  (Minn.),  621. 
Damages — burden  of  proof  of  each  element  of  damage  sustained.    Kriss  v.  Union  Pacific  R. 

Co.  (Neb.),  1122. 
Elections — burden  of  proving  irregularity  necessitating  rejection  of  entire  vote.     Webb  v. 

Bowden  (Ark.),  60.  Annotated 

Infants — avoidance  of  conveyance — burden  of  proof  as  to  infancy.     Freeman  v.  First  Nat. 

Bank  (Okla.),  259. 
Master  and  servant — ^burden  of  proof  of  contributory  negligence  of  servant.    Ingram's  Admx. 

V.  Rutland  R.  Co.  (Vt.),  1191. 
Negligence — ^burden  of  proof  as  to  elements  of  liability.    Boylan  v.  New  Orleans  R.  etc.  Co. 

(La.),  287. 
Wills — instruction  as  to  burden  of  proof  of  mental  capacity  held  not  misleading.     In  re 

Rawlings'  Will  (N.  Car.),  948. 
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CARRICRS  OF  OOOBS. 

Agency — shipment  by  a^ent — ^rights  of  undisclosed  principal  as  against  carrier,  Horton  v. 
Southern  R.  Co.   (I\.  Car.),  824.  Annotated 

Eight-hour  law — ^^'alidity  of  federal  statute  establishing  eight-hour  day  and  regulating  wages 
for  railroad  employees.    Wilson,  v.  New  (U.  S.),  1024. 

.Injury  to  goods — delay  by  carrier  co-operating  with  act  of  God — liability  of  carrier.  Sea- 
board Air  Line  Ry.  v.  MuUin  (Fla. ),  576.  Annotated 

injury  attributable  to  act  of  Qod — iiabitity  of  carrier.     Seaboard  Air  Line  Ry.  v. 

Mullin  (Fla.),  676. 

CARRIBB4S  OF  PASSENGERS. 

Eight-hour  law— validity. of  federal  statute  establishing  eieht-hour  day  and  regulating  wages 

for  railroad  employees.    Wilson  v.  New  (U.  S.),  1024. 
Nuisances — permitting  street  cars  to  be  overcrowded  as  nuisance.     Toronto  R.  Co.  v.  Rex 

(Eng.),  001.  Annotated 

CHAMPERTY  AND  MAINTENANCE. 

Validity  of  agreement  by  layman  to  collect  claim  on  commission.  Rohan  v.  Johnson 
(N.  Dak.),  704.  Annotated 

CHANGE  OF  PURPOSE. 
See  Corporations. 

CHANGE  OF  VENtrfi. 
See  Venue. 

CBLARACTER. 
See  Prostitntion. 

CHATTELS. 
See  Sales. 

CHECKS. 
See  Gifts. 

CHURCH  MEMBERSHIP. 

See  Rape. 

CIRCUMSTANTIAI.  EVIDENCE. 
See  Alienation  of  Affections;  Evidenee* 

CITIZENS. 
See  Appeal  and  Error. 

OIiAIMS. 
See  Ckamperty  axd  Maintenance. 


COLIiECTIONS. 
See  Banks;  Chajnpcorty  and  Maintenanoe. 

COMBINATIOnS. 

See  Salea 

COMMENT  ON  EVIDENCE. 
See  Trial. 

COMMISSIONS. 
See  Champerty  and  Maintenance. 

COMMON  LAW.  ' 

i^doption  of  common  law  in  relation  to  crimes.    State  v.  District  Ct.  (Mont.),  985. 

Annotated 

Extent  of  adoption  of  common  law.    Ingram-Dekle  Lumber  Co.  v.  Geiger  (Fla.),  971. 

Annotated 

Extent  of  adoption  of  common  law.    State  v.  District  Ct.  (Mont.),  985. 

What  "common  law"  includes.    Ketelsen  v.  Stilz  (Tnd.),  965.  Annotated 
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COMMON  STOCK. 

See  Stook  and  Stookholdere, 


"COMPANY.'* 

Meaning  of  "company"  in  statute  imposing  absolute  liability  on  railroad  for  fire.    Fittaburgh, 
etc.  R.  Co.  V.  Chappell  (Ind.)»  627. 

COMPARISON. 
See  Hand^rritinc. 

COMPENSATION. 
See  Bribery;  Eminent  Bomain;  Physieians  and  Surgeons;  Pnblie  Ofteen. 

COMPETENCY. 

See  Witnesses* 

COMPI.AINT. 
See  Pleading. 

COBfPUTATION  OF  TIME. 
See  Time. 

CONBEMNATION  PROCEEBINGS. 

See  Endnent  Bomain* 

CONBONATION. 
See  BiToree. 

CONBUCT  OF  COURT. 

See  Trial. 

CONFUCT  OF  JJLWB. 

Law  governing  construction  of  contract  of  sale.    W.  G.  Ward  Lumber  Co.  v.  American  Lum- 
ber, etc.  Co.  (Pa.j,  451. 

CONFRONTATION. 
See  Witnesses. 

CONFUSION  OF  GOOBS. 

Accidental  confusion  of  goods — effect.    Hobbs  v.  Monarch  Eefrigerating  Co.  (III.),  743. 

Annotated 
Fraudulent  confusion  of  goods — effect.     Gurney  v.  Tenney   (Mass.),  739.  Annotated 

Sale  of  mass — apportionment  of  proceeds.    Hobbs  v.  Monarch  Refrigerating  Co.   (111.),  743. 

CONNIVANCE. 
See  BlToroe. 

CONSENT. 
See  Oowpts. 

CONSIBERATION. 

See  Antenuptial  Asroements;  Banks i  Frands,  Statute  of;  Sales;  Tendor  and  Par- 

ekaser. 

CONSOUBATION. 
See  Corporations. 

CONSPIRACY. 

Civil  conspiracy — judgment  against  one  defendant— effect.    Gordon  v.  McLearn  (Ark.),  482. 
■  petition  to  revoke  license  as 'constituting  conspiracy.    McKee  v.  Hughes  (Tenn.),  459. 
Criminal  conspira<!y — acquittal  of  one  defendant — effect.    Gordon  v.  McLearn  (Ark.),  482. 

coNSTrrunoNAL  law. 

Accused  person — ^rights  of  accused — admissibility  of  former  testimony   of  absent  witness. 
Territory  v.  Curran  (Hawaii),  234. 

rights  of  accused — confrontation  of  witnesses.    Territory  v.  Curran  (Hawaii),  234. 

Courts^-delegation  to  courts  of  nonjudicial  duty.    Thompson  v.  Hedington  (Ohio),  1161. 
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KTITUTIONAZ.  XiAW  ~  Oontlmmd« 

Courts — ^jurisdiotlon  of  appellate  court — ^leffislative  power  to  regulate.  Ihompson  t.  Reding- 
ton  (Ohio),  1161. 

Elections — ^jurisdiction  to  hear  contest — ^legislative  power.  Thompson  t.  Redington  (Ohio)> 
1161. 

Eminent  domain — constitutional  declaration  of  purposes— scope  of  legislative  power.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.   (Ida.),  189. 

constitutional  provision  as  self -executing.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co. 

(Ida.),  180. 

necessity  of  paying  compensation.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co.  (Ida.), 

189. 

purposes  for  which  property  may  be  taken — development  of  resources  of  state.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.  (Ida.),  189. 

purposes  for  which  property  may   be  taken — ^temporary  logging   road.     Blackwell 

Lumber  Co.  v.  Empire  Mill  Co.   (Idal),  189. 

Fire  escapes — ^validity  of  statute  requiring  fire  escapes  on  factories.    Lichtenstein  v.  L.  Fish 

Furniture  Co.   (111.),  1087. 
Fires — ^validity  of  statute  imposing  absolute  liability  on  railroad.    Pittsburgh,  etc.  R.  Co.  v. 

Chappell   (Ind.),  627.  Annotated 
validity  of  statute  imposing  absolute  liability  on  railroad.     Pittsburgh,  etc.  R.  Co. 

V.  Home  Ins.  Co.  (Ind.),  828. 
Fish  and  game — ^validity  of  act  requiring  hunting  license.     State  v.  Philips   (Fla.),  138. 
Food — ^validity  of  statute  regulating  sale  of  eggs.    Matter  of  Foley  (Cal.),  180.       Annotated 
Fraudulent  sales  and  conveyances — ^validity  of  Arkansas  bulk  sales  act.    Stuart  v.  Elk  Horn 

Bank,  etc.  Co.  (Ark.),  268. 
Initiative   and   referendum— grant   of   power   to   municipality — validity.     State   v.    Duluth 

(Minn.),  683. 
Intoxicating  liquors — ^power  of  municipality  to  prohibit  sale.    State  v.  Duluth  (Minn.),  683. 
'  validity  of  statute  making  possession  of  liquor  prima  facie  evidence  of  keeping  for 

unlawful  sale.    State  v.  Randall  (N.  Car.),  438. 
Jury — right  to  jury  trial — proceeding  to  remove  public  officer.     Diehl  v.  Totten   (N.  Dak.), 

884. 
Labor  laws — ^validity  of  federal  statute  establishing  eight-hour  day  and  regulating  wages  for 

railroad  employees.    Wilson  v.  New  (U.  S.),  1024. 
validity  of  Oregon  statute  establishing  ten-hour  day  for  certain  employees.    Bunting 

V.  Oregon  (U.  S.),  1043. 
Licensee— discrimination — burden  of  proof.     State  v.  Philips   (Fla.),  138. 

. discrimination— discretionary  power  of  legislature.     State  v.  Philips   (Fla.),  138. 

Municipal  corporations — ^power  of  municipality  to  purchase  telephone  system.     Spangler  v. 

Mitchell  (S.  Dak.),  373.  Annotated 

who  may  attack  validity  of  ordinance — ^person  not  affected.    State  v.  Duluth  (Minn.), 


683. 

Obligation  of  contracts — regulation  of  contracts  with  state.  Pittsburgh,  etc.  R.  Co.  v.  Chap- 
pell (Ind.),  627. 

Fhvsicians  and  surgeons — validity  of  statute  requiring  license.  State  v.  McAninch  (Iowa), 
'  559. 

Police  power — effect  of  conflict  with  federal  constitution.  Buchanan  v.  Warley  (U.  S.), 
1201. 

right  to  regulate  use  of  property.    Pittsburgh,  etc.  R.  Co.  v.  Chappell  (Ind.),  627. 

Property — ^what  constitutes  "property" 'with in  provision  protecting  property  from  invasion 
without  due  process  of  law.    Buchanan  v.  Warley  (U.  S.),  1201. 

Public  officers — ^validity  of  statute  establishing  fund  for  bonding  of  public  officers.  State  v. 
Taylor  (N.  Dak.),  583.  Annotated 

Ilaces — ^right  of  colored  persons  to  piirchase  and  enjoy  property  without  discrimination. 
Buchanan  v.  Warley  (U.  S.),  1201. 

segregation  of  races— validity  of  ordinance.    Buchanan  v.  Warley  (U.  S.),  1201. 

Statutes — determination  of  moot  question  by  court.    State  v.  Taylor  (N.  Dak.),  683. 
duty  of  court  to  enforce.    State  v.  Philips  (Fla.),  138. 

effect  of  partial  invalidity.     State  v.  Philips  (Fla.),  138;  Pittsburgh,  etc.  R.  Co.  v. 

Chappell  (Ind.),  627;  Diehl  v.  Totten  (N,  Dak.),  884. 

presumption  in  favor  of  validity  of  statute.     State  v.  Philips  (Fla.),  138;  Boutwell 


V.  Champlain  Realty  Co.  (Vt.),  726 

—  public  policy  as  judicial  question.    State  v.  Taylor  (N.  Dak.),  583. 

—  test  of  validity  of  sUtute.    State  v.  Taylor  (N.  Dak.),  583. 

title  and  subject-matter — Indiana  statute  authorizing  consolidation  of  corporations. 

Norton  v.  Union  Traction  Co.  (Ind.),  156. 

title  and  subject-matter — Indiana  statute  making  railroads  liable  for  damage  by  fire. 


Pittsburgh,  etc.  R.  Co.  v.  Chappell  (Ind.),  627. 

who  may  attack  statute— person  not  affected.    State  v.  Philips  (Fla.),  138;  State  v. 

Taylor  (N.  Dak.),  583. 

who  may  attack  statute — ^person  whose  right  to  sell  property  is  directly  involved. 

Buchanan  v.  Warley  (U.  S.),  1201. 
Ann.  Gas.  1918A. — 77. 
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OOHBTIVUTIONAL  LAW  —  Oontlmwed. 

Statutes — wisdom  of  statute — ^judicial  review.    State  v.  Taylor  (N.  Dak.),  583* 

Taxation — ^inheritance  tax — discrimination  against  aliens.    Moody  v.  Hagen  (N.  Dak.),  988. 

Treaties— treaty  as  supreme  law  of  land.    Hamilton  ▼.  Erie  R.  Oo.  (N.  Y.),  928. 

Trees    and   timber — ^validity    of    statute    imposing   license    tax   for    extracting   turpentine 
*  Thompson  v.  McLeod  (Miss.),  674.  Anmotated 

Waters  and  watercourses — legislative  power  to  determine  navigability.  Boutwell  v.  Cbarn- 
plain  Realtv  Co.  (Vt.),  726. 

power  of  state  to  provide  for  development  of  stream  emptying  into  great  river.  Bout- 
well  T.  Champlain  Kealty  Co.  (Vt.),  726. 

CONSTRUCTION. 

See  Bllla  and  Notes;  Criminal  liaw;  Deeds;  Elections;  Inatmotions;  Insnrmnee; 
Mnnieipal  Corporations;  Fhysioians  nnd  Surgeons;  Pleading;  Statntes;  Stock 
and  Stookholders;  Treaties;  Usnry. 

CONSUIiS. 

See  Ambassadors  and  Consnls* 


•        * 


CONTAGIOUS  DISEASES. 
See  Schools* 

CONTEMPT. 

Inherent  power  of  oourt  to  punish  for  contempt.    State  ▼.  District  Ct.  (Mont.),  985. 
W)iat  constitutes  contempt— -criticism  respecting  past  decision  of  court.    State  v.  District  Ct 
(Mont.)«  985. 

CONTEST. 

See  Elections;  Wills. 

CONTINUANCE. 
See  TriaL 

CONTRACTS. 

Abandonment  of  contract— question  of  law  or  fact.    McCurry  v.  Purgason  (K.  Car.),  907. 
Breach  of  contract— contract  to  make  will — measure  of  damages.    Gordon  v.  SpeUman  (Gt.), 
852.  Annotated 

— —  contract  to  make  will — ^resulting  trust.    Gordon  v.  Spellman   (Ga.),  852. 

contract  to  make  will — aright  of  action  for  damages.    Gordon  v.  Spellman  (Ga.),  862. 

contract  to  make  will — ^when  cause  of  action  accrues.    Gordon  v.  Spellman   (G&<)r 

852.  . 

contract  to  make  will — ^when  cause  of  action  accrues.    McCurry  v.  Purgason  (N.  Car.), 

007.  Annotated 

remedy   for  breach — option   to   sue  at   once   for   damages.     McCurry   v.   Purgason 

(N.  Car.),  907. 

war  as  excuse  for  breach.    Tennants  (Lancashire)  v.  C.  S.  Wilson  &  Co.   (Eng.),  1. 

Annotate'i 

Mandamus — contract  obligation  aa  enforceable  by  mandamus.  Huntington  v.  Huntington 
Wharf,  etc.  Co.  (W.  Va.),  913. 

right  of  municipality  to  mandamus  to  enforce  contract  obligation.     Huntington  v. 

Huntington  Wharf,  etc.  Co.   (W.  Va.),  913.  Annotated 

Performance — ^performance  as  prerequisite  to  recovery  on  contract.     McCurry  t.  Purgason 

(N.  Car.),  907. 
Validity— champerty  and  maintenance — ^validity  of  agreement  by  layman  to    collect  claim 

on  commission.    Rohan  v.  Johnson   (N.  Dak.),  794.  Annotated 

husband  and  wife — validity  of  antenuptial  agreement  releasing  dower.     Dickason  v. 

English  (111.),  1165. 

master  and  servant — ^validity  of  contract  by  employee  to  assume  risk  of  negligence. 


Devine  v.  Delano  (111.),  689. 

—  railroads — ^validity  of  ^ant  of  exclusive  privileges  on  depot  grounds.    Hose  v.  Public 
Service  Commission    (W.   va.),  700.  Annotated 

—  usury — ^renewal  note  as   affected  by  usury   in   original   note.     Person   v.   Mattson 
(N.  Dak.),  747.  Annotated 

wills — ^vaJidity  of  oral  contract  to  devise.    Gordon  v.  Spellman   {Gta.),  852;  Brown 


V.  Golightly  (S.  Car.),  1185. 

See    also    Antenuptial    AKreementi;    Beneficial    Aaaoeiations;    Corporatioas; 

Deeds;  Franda,  Statnte  of;  Master  and  Servant;  Mnnieipal  Corporatioas; 

Sales. 


GENERAL  IKDEX.  1219 

COKTRIBUTORT  KEGUQENCE. 

Master  and  servant — contributory  negligence  of  servant — ^biirden  of  proof.    Ingram's  Admx. 

V.  Rutland  R.  Co.  (Vt.),  1191. 
contributory  negligence  of  servant — question  for  jury.    Ingrain's  Admx.  v.  Rutland 

R.  Co.  (Vt.),  1191. 
contributory  negligence  of  servant — using  hand  car  at  night.    Home  v,  Atlantic  Coast 

Line  R.  Co.  (N.  Car.),  U71. 

federal  employers'  liability  act^-contributory  negligence  as  defense.    Byrani  v.  Illinois 


Central  R.  Co.   (Iowa),  1067. 
Railroads — accident  at  crossing — contributory  negligence  of  person  injured.    Hamilton  v.  Erie 

R.  Co.  (N.  Y.),  928. 
Street  railways — collision  with  automobile — contributory  negligence  of  automobile  driver. 

Frey  v.  Rhode  Island  Co.  (R.  I.),  920. 

CONVEYANCES. 
See  Deeds;  Infants* 

CONVICTION  OF  CRIME. 

See  Witnesses. 

CORPORATIONS. 

Bonds — ^powers  of  trustee — acting  for  lienholder.    Connell  v.  Kaukauna  (Wis.),  247. 

powers  of  trustee — ^receiving  payment  for  bondholders.    Connell  v.  Kaukauna  (Wis.), 

247. 

what  constitutes  default  of  interest.    Connell  v.  Kaukauna  (Wis.),  247. 


Consolidation — avoidance  of  consolidation  for  fraud.    Norton  v.  Union  Traction  Co.   (Ind.), 
166. 

effect  of  consolidation — liability  for  debts  of  constituent  company.    Korton  v.  Union 

Traction  Co.  (Ind.),  156. 

equitable  relief  against  consolidation.    Norton  v.  Union  Traction  Co.   (Ind.),  166. 

estoppel  of  shareholders  to  object.     Norton  v.  Union  Traction  Co.   (Ind.),  156.  ' 

necessity  of  unaitimoiis  oonaent  of  stodcholders.    Norton  v.  Union  Traction  Co.  (Ind.), 


150.-  Annotated 

—  procedure  for  consolidation — ^persons  entitled  to  vote.    Norton  v.  Union  Traction  Co. 
(Ind.),  166. 

statutory  authorization^^application  to  leased  street  railway.    Norton  v.  Union  Trac- 


tion Co.  (Ind.),  156. 

—  statutory  authorization— construction  of  statutes  in  pari  materia.    Norton  v.  Union 

Traction  Co.   (Ind.),  166. 

statutory  authorization — ^title  and  subject-matter  of  statute.     Norton  v.  Union  Trac- 


tion Co.   (Ind.),  166. 
Foreign  corporations — service  of  process  on  corporate  officer — officer  not  at  domicil.    Bagdon 

V.  Philadelphia,  etc.  Coal,  etc.  Co.  (N.  Y.),  389. 
■ —  service  of  process  on  designated  agent — cause  of  action  arising  outside  state.    Bagdon 

V.  Philadelphia,  etc.  Coal,  etc.  Co.  (N.  Y.),  389.  Annotated 

Liquidation   of   corporation— rrecognition   of   corporate   contracts — contract   to    pufchase   at 

excessive  price.    National  Bank  v.  Amoss   (Ga.),  74. 
Officers — implied  authority — employing  physician  for  injured  servant.     Ward  v.  J.  Samuels 

&  Bro.  (R.  I.),  783.  "  Annotated 

Stock  and  stockholders — inheritance  tax — situs  of  corporate  stock.     State  v.  Dunlap   (Ida.), 

646.  Annotated 

preferred  stockholders — ^rights  on  distribution  of  corporate  assets.    National   Bank 

V.  Amoss  (Ga.),  74. 

subscription    to    stock — construction    of    subscription — common    or    preferred    stock. 

National  ^ank  v.  Amoss  (Ga.)*,  74. 

'  subscription  to  stock — release  of  subscriber — change  In  corporate  purpose.    National 

Bank  v.  Amoss  (Ga.),  74.  ^  Annotated 

subscription  to  stock — release  of  subscriber — fraud  of  promoter.    National  Bank  v. 


Amoss  (Ga.),  74. 

subscription    to   stock — ^withdrawal   of    subscription — effect   on    other    subscriptions. 


National  Bank  v.  Amoss  (Ga.),  74. 
Taxation — situs  of  income  of  corporation  for  purpose  of  income  tax.    United  States  Glue 
Co.  V.  Oak  Creek  (Wis.),  421.  Annotated 

See  also  Publio  VtillUes. 

CORROBORATION. 
See  Gifts. 

CORRUPT  PRACTICE  ACT. 
See  Elections. 
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0OST8. 

Election  contest — ^who  is  preyaillng  party  entitled  to  costs.    Murray  v.  Waite  (Me.)»  1128. 
Fraudulent  sales  and  conveyances— -bulk  sales  act — ^liability  for  coats.    Stuart  v.  Elk  Horn 
Bank,  etc.  Co.  (Ark.),  268. 


See  Malicious  Froseoution;  School*, 

/COUNSEI.  FEES. 

(     See  Alimony. 

COURSE  OF  EMPLOYMENT. 
See  Master  and  Serrant. 

COURTS. 

Constitutional  law — delegation  to  courts  of  nonjudicial  duty.    Thompson  v.  Redington  (Ohio), 
1161. 

determination  of  moot  question  by  court.    State  v.  Taylor  (X.  Dak.),  683. 

public  policy  as  judicial  question.     State  v.  Taylor  (N.  Dak),  683. 

wisdom  of  statute — judicial  review.     State  v.  Taylor  (N.  Dak.),  583. 

Contempt — criticism  respecting  past  decision  of  court  as  contempt.     State  v.   District  Ct. 
(Mont.),  985. 

inherent  power  of  court  to  punish  for  contempt.    State  v.  District  Ct.   (Mont.),  985. 

Judicial   notice — elections — judicial   notice   of   probable   extent   of   vote.    Webb   v.   Bowden 

(Ark.),  60. 

navigable   waters — ^judicial  notice  of  navigable  character  of  stream.     Boutwell  v. 

Champlain  Realty  Co.  (Vt.),  726. 

Jurisdiction  of  subject-matter — effect  of  consent  of  parties.    State  v.  Dunlap   (Ida.),  546. 
Probate   court   of   foreign   jurisdiction — effect  of  lack   of   jurisdiction.     Matter    of    Hortoo 

(K.  Y.),611. 
Probate  court  of  Idaho — ^jurisdiction.    State  v.  Dunlap   (Ida.),  646. 
Stare  decisis — ruling  as  to  propriety  of  instructiim — effect  aa  against  different  objection. 

Lichtenstein  v.  L.  Fish  Furniture  Co.  (111.),  1087. 
Supreme  court  of  North  Dakota — ^prerogative  jurisdiction.    State  v.  Tavlor  (N.  Dak.),  583. 

Bee  also  Appeal  and  Error;   Attorneys;   Corporations;   Criminal   loKWi  Evi- 
dence; Prosecntine  Attorneys;  Trial;  Usury;  IVilU. 

CBEDIBIUTT. 
See  IVitnesses. 

CREDITS. 
See  Tascation. 

CRIMINAL  CONVERSATION. 
See  Alienation  of  Affections. 

CRXMINAX.  UklV. 

Abortion — assault — procuring  unlawful   abortion   as   involving   assault.     State  t.   Famam 
(Ore.),  318. 

homicide  from  unlawful  abortion  as  manslaughter — effect  of  statute.    State  v.  Famam 

(Ore.),  318.  .  .;,     .       ^       * 

indictment  for  murder  as  sufficient  to  sustain  conviction  fcr  homicide  m  attempt 


to  procure  abortion.    State  v.  Famam  (Ore.),  318. 
.Assault — procuring  unlawful  abortion  as  involving  assault.    State  v.  Famam  (Ore.),  3^J- 
Briberv — information — ^necessitv  of  alleging  purpose  in  offering  bribe.     Brunson  ▼.   State 

(Fla.),  312.  " 
information — sufficiency  of  allegation  as  to  value  of  thing  offered.    Brunson  v.  State 

(Fla.)    312.  AnHotated 

what  constitutes  briberv — offer  by  candidate  for  office  to  serve  for  less  than  legal 


salary.    Diehl  v.  Totten  (N.  Dak.),  884.  r^^^^?*^!^ 

Common  law — ^adoption  of  common  law  in  relation  to  crimes.    State  v.  District  Ct.  (Mont.), 

985.  Annotated 
Conspiracy — effect  of  acquittal  of  one  defendant.    Gordon  v.  McLearn   (Ark.),  482. 
Embezzlement — evidence — proof  of  other  offenses.     State  ▼.  Wetzel    (W.  Va,),  1074. 
indictment — sufficiency  as  against  objection  of  duplicity.    State  v.  Wetzel  (W.  Va.), 

1074. 
Evidence — sufficiency  of  circumstantial  evidence  in  criminal  case.     Devine  v.  Delano   (Ill.)f 

G8:>. 

Gaming— what  constitutes— "pool."    McCall  v.  State  (Ariz.),  168. 
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Homicide —  abortion — ^homicide  from  unlawful  abortion  as  manslaughter — effect  of  statute. 

State  y.  Farnam  (Ore.),  318. 
evidence — admissibility   of  admission  of  guilt  by  third  person.     State  v.  Farnam 

(Ore.),  318. 

evidence — admissibility  of  declaration  of  deceased  as  to  intention  to  meet  defendant. 


State  V.  Farnam  (Ore.)»  318. 

—  evidence — sufficiency  of  evidence  of  identity  of  deceased.    State  v.  Farnam  (Ore.),  318. 

—  evidence — sufficiency  of  evidence   to  warrant  conviction  of  murder   in   lirst  degree. 
Woods  V.  State  (Ark.),  348. 

indictment — indictment  for  murder' as  involving*  other  grades  of  homicide.     State  v. 


Farnam  (Ore.),  318. 

—  indictment — indictment  for  murder  as  sufficient  to  sustain  conviction  for  homicide  in 
attempt  to  procure  abortion.     State  v«  Farnam  (Ore.),  318. 

indictment — sufficiency  of  indictment  for  murder  by  means  unknown  to  grand  jury. 


State  V.  Farnam  (Ore.),  318. 
Identity  of  accused — Proof — circumstantial  evidence.    In  re  Hilton  (Utah),  271. 
Indictment  and  information — formal  defects — construction  of  statute.     State  v.  McAninch 

(Iowa),  569. 
objection  on  ground  of  duplicity — right  to  raise  question  by  demurrer.     State  v 

McAninch  (Iowa),  559. 

objections  which  may  be  raised  by  demurrer — provisions  of  statute.     State  v.  Mc- 


Aninch (Iowa),  559. 

—  power  of  court  to  set  aside  indictment  on  own  motion.    State  v.  Asbury  (Iowa),  856. 

Annotated 
sufficiency — disregarding  defects — statute  construed.     Brunson  v.  State   (Fla.),  312. 


Instructions — as  to  exceptions  in  statute — no  evidence  to  show  exception.     State  v.  Farnam 

(Ore.),  318. 
Intoxicating  liquors — prosecution  for  unlawfully  keeping  liquor   for  sale — admissibility  of 

evidence  of  sales.    State  v.  Gordon  (N.  Dak.),  442. 
prosecution  for  unlawfully  keeping  liquor  for  sale — admissibility  of  express  delivery 

book  to  show  receipts  of  liquor.    State  v.  Gordon  (N.  Dak.),  442. 

prosecution  for  unlawfully  keeping  liquor  for  sale — ^place  of  storage  of  liquor  imma- 


terial.   State  V.  Gordon  (N.  Dak.),  442. 

prosecution  for  unlawfully  keeping  liquor  for  sale — ^possession  as  evidence  of  purpose. 


State  V.  Gordon  (N.  Dak.),  443. 
Jeopardy — identity  of  offenses — similar  acts  on  different  dates.    State  v.  McAninch   (Iowa), 

559. 
Licenses — ^right  to  join  two  defendants  in  indictment  for  violation  of  license  statute*    State 

V.  McAninch   (Iowa),  659.  Annotated 

Prostitution — accepting  earnings  of  prOfttitutfe-^adiAitsibiltty  of  evidence  as  to  character  of 

accused.    State  v.  Schuman  (Wash.)j  633. 
accepting   earnings    of    prostitute — nature   of    offense — intent.      State    v.    Schuman 

(Wash.),  633. 

accepting  earnings  of  prostitute — proof  of  other  offenses.    State  v.  Schuman  (Wash.), 


633. 

—  accepting    earnings    of    prostitute — sufficiency    of    information.    State    v.    Schuman 
(Wash.),  633. 

accepting  earnings  of  prostitute — ^what  constitutes  acceptance^      State    v.    Schuman 


(Wash.),  633. 
Rape — evidence — admissibility  of  evidence  as  to  church  membershin  of  prosecutrix.    State  t. 

Asbury  (Iowa),  856. 
evidence — admissibility  of  evidence  of  denial  by  accused  of  use  of  force.    State  v. 

Asbury  (Iowa),  856. 

evidence — admissibility  of  opinion  as  to  possibility  of  committing  rape.     State  v. 


Asbury  (Iowa),  856. 

evidence — ^flight  of  accused — proof  by  indirection.    State  v.  Asbury  (Iowa),  856. 


Keasonable  doubt — sufficiency  qf  instruction.    State  v.  Asbury   (Iowa),  856. 
Rights  of  accused — admissibility  of  former  testimony  of  absent  witness.    Territory  v.  Curran 
(Hawaii),  234. 

confrontation  of  witnesses.    Territory  v.  C\irran   (Hawaii),  234. 

Robbery — assault  with  intent  to  commit  robbery — elements  of  offense — force  or  intimidation. 
State  V.  Lewis  (Iowa),  403.  Annotated 

assault  with  intent  to  commit  robbery— elements  of  offense — "malice  aforethouglit." 

Gordon  v.  State  (Ark.),  419.  Annotated 

assault  with  intent  to  conmiit  robbery — sufficiency  of  evidence  of  guilt  of  accused. 

State  V.  Lewis  (Iowa),  403.  Annotated 

assault  with  intent  to  commit  robbery — sufficiency  of  evidence  of  identity  of  accused. 


Gordon  v.  State  (Ark.),  419.  Annotated 

—  elements  of  offense — force  requisite.    Gordon  v.  State  (Ark.),  419. 
See  also  Appeal  and  Error;  Grand  Jury;  Idbel  and  Slander;  Pvosecntinc  At- 
torneys;  Trial;  Witneasea. 
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See  Attormeys;  OenteBtyt. 

OBOSS-EXABCniATIOK. 

See  Witnesses* 

CROSSINGS. 
See  Railroads. 

CROSS  MARKS. 
See  Eleetions. 

CRUELTY. 
See  BiToroe. 

DAMAGES. 

Death  by  wronffful  act — damages — propriety  of  instruction  as  to  earnings  in  unlawful  occa- 
pation.    Richardson  v.  Sioux  City  (Iowa),  618. 

damages — propriety  of  instruction  as  to  pecuniary  value  of  serrioes  of  minor.    Licht- 

enstein  v.  L.  Fish  Furniture  Go.  (III.),  1087. 

Evidence— burden  of  proof  of  each  element  of  damage  sustained.    Kriss  v.  Union  Pacific  R. 

Co.  (Neb.),  1122. 
Excessiveness— <]eath  by  wrongful  act — ^what  is  excessive  verdict.     Richardson  v.  Sioux  City 

(Iowa),  618. 

libel  and  slander — what  is  excessive  verdict.    Visa  v.  Calligan    (Wash.),  819. 

malicious  prosecution— excessiveness  of  punitive  damages.    Gordon  v.  McLeam  (Arlc.), 

482. 

malpractice — what  is  excessive  verdict.    McAlinden  v.   St.  Maries  Ho^ital  Assoc. 


( Ida. ) ,  380. 
Libel  and  slander — mental  distress  as  proper  element  of  damage.    Visa  v.  Calligan  (Wash.). 

819. 
Malicious  prosecution — right  to  recover  punitive  damages  in  action  for  malicious  prosecution. 

Gordon  v.  McLeam  (Arlc.),  482. 
Physicians  and  surgeons — malpractice — ^propriety  of  instructions  as  to  punitive  damages. 

McAlinden  v.  St.  Maries  Hospital  Assoc.  (Ida.),  380. 
Wills — contract  to  make  will — measure  of  damages  for  breach.    €k>rdon  ▼.  Spellman   (Ga.). 

852.  Annointed 

DAKGEROUS  MACHINERY. 
See  Master  and  Serrant. 

DATE. 

See  WiUs. 

DEATH. 

Grant  of  letters  of  administration  as  evidence  of  death.  Werner  ▼.   Fraternal  Bankers' 

Reserve  Soc.  (Iowa),  1005.  Amiotated 

Presumption  of  death  from  absence.  Werner  v.  Fraternal  Bankers'  Reserve  Soc.  (Iowa), 
1005. 

DEATH  BT  WRONGFUX.  ACT. 

Aliens — right  of  alien  to  recover  for  death  by  wrongful  act.    Hamilton  v.  Erie  R.  Co.  (N.  Y.), 

928. 
Damages— excessiveness  of  damages.    Richardson  v.  Sioux  City  (Iowa),  618. 
propriety  of  instruction  as  to  earnings   in   unlawful  occupation  properly   refused. 

Richardson V.  Sioux  City  (Iowa),  618. 

propriety  of  instruction  as  to  pecuniary  value  of  services  of  minor.    Lichtenstein  v. 


L.  Fish  Furniture  Co.  (111.),  1087. 

Defenses — release  by  injured  person  as  barring  action.    Rowe  v.  Richards  (8.  Dak.),  294. 

Evidence — admissibility  of  evidence  as  to  nature  of  injuries  received.  Wende  v.  Chicago 
City  R.  Co.  (111.),  437. 

admissibility  of  mortality  tables  to  show  probable  duration  of  life.  Fifield's  Admin- 
istratrix V.  RoNchester  (Vt.)*,  1016.  Annotated 
certain  evidence  held  to  be  immaterial.    Richardson  v.  Sioux  City   (Iowa),  618. 


Instructions — instruction  held  not  to  assume  fact.    Wende  v.  Chicaffo  City  R.  Co.  (111.),  222. 
Nature  of  cause  af  action  generally.    Hamilton  v.  Erie  R.  Co.  (N.  ¥.),  928. 
Release  of  claim  for  damages  for  death — ^power  of  foreign  consul  to  release  claim.    Hamilt<m 
V.  Erie  R.  Co.  (N.  Y.),  928. 
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&«•  Xvnieipttl  Corporatioaa* 

DEBTOR  AND  CBBDITOB. 

Se«  Oorporationt;  Frftitdvlent  Sales  and  Conreyanoes;  Mualoipal  Corporations; 

Bemainder  and  Beversions;  Sales;  Vendor  and  PnroluMer* 

DECEDENTS'  ESTATES. 
Bee  Ejceentors  and  Administrators* 

DECISIONS. 
Bee  Attorneys;  Contempt. 

DECLABATION. 
See  Pleading. 

DBCUWBATXONB. 
Bee  Admissions  and  Deelavations. 


-Construction  generally— HsonstrueHon  of  elauaes  together.    Freudenberger  Oil  Ck>.  v.   Sim- 

mona  (W.  Va.),  873. 
E\cej)tions — abortive  attempt  to  nnlUfv — effect.    Freadenberger  Oil  Co.  v.  Simmons  (W.  Va.), 

873. 
distinction  between  exception  and  reservation.    Freudenberger  Oil  Co.  v.   Simmons 

( W.  Va. ) ,  873.  Annotated 

effect  of  exception  generally.    Freudenberger  Oil  Co.  v.  Simmons  (W.  Va.),  873. 

exception  of  minerslfr— valic'ity.    Freudwiberger  Oil  Co.  v.  Simmons  (W.  Va.),  873. 

repugnancy  to  granting  clause.    Freudenberger  Oil  Co.  v.  Simmons  (W.  Va.),  873. 


Requisites  of  deed — operative  words  of  conveyance,    freudenberger  Oil  Co.  v.  Simmons  (W. 
Va.),  878. 
Bee  also  Frandvlent  Sales  and  Conveyances;  Infants* 

DEFAULT. 
See  Interest. 

DEFEBBED  PATMENTB. 
Bee  Mnnioipal  Corporations. 


Bee  Carriers  of  Ctoods. 

DEUVEBY  BOOKS. 
Bee  Intozioating  Liquors. 

DEMIHEtBEB. 
Bee  Criminal  Law;  Floadias* 

DEPOSITIONS. 

Notice  of  taking  deposition — ^necessity  of  naming  witness  In  re  Rawlings'  Will  (N*.  Car.), 
048.  Annotated 

Perpetuating  testimony — proof  of  incapacity  of  testator.    Pond  v.  Faust  (Wash.),  736. 
See  also  Witnesses. 

DEPOTS. 

» 

Exclusive  privilege  on  depot  grounds — right  of  railroad  company  to  grant.  Rose  v.  Public 
Service  Commission  <W.  Ya.),700.  A$motated 

DEPUTIES. 
Bee  Proseentins  Attorneys;  Pnblie  Oflteers* 

DESCENT  AND  DISTBIBUTi:ON. 

i^. liens — ^right  to  take  by  descent.    Moody  v.  Hagen  (N.  Dak.),  933. 

Constitutional  law — ^right  of  testamentary  disposition  as  natural  right  protected  by  consti- 
tution.   Peace  v.  Edwards   (N.  Car.),  778;  Moody  v.  Hsgen  (N.  Dak.),  933. 

Tifrht  to  inherit  or  take  by  will  as  right  protected  by  constitution.    Moody  v.  Hagen 

(X.  Dak.),  033.  '  Annotated 
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DEVIATION  FROM  BMFLOYMENT. 
See  Master  aad  Serrant* 

BIUaENOS. 
See  Hew  Trial. 

DIBECTION  OF  VEBDICT. 
See  Verdict. 

DISBARMENT. 
See  Attorneys. 

DISCRETION. 

See  Appeal  and  Error;  Evidence ;  Licenses;  New  Trial;  Trial;  Tmsts  and  Tmsteea^ 

WUls. 

DISORIMnrAVION. 
See  Ueenses;  Baees. 

DIS&ASE. 
See  8elt€K»ls. 

DISMISSAL  AND  NONSUIT. 

Nonsuit  for  insufficiency  of  evidence — ^when  properly  granted.    McAIinden  v.  St.  Maries  Hos- 
pital Assoc.  (Ida.),  380. 
See  also  Appeal  and  Error. 

DISSOLUTION  or  ATTACHMENT. 

See  Attachment. 

DISTINGUISHING  MARKS. 
See  Elections. 

DISTRIBUTION. 
See  Tmsts  and  Trustees. 

DISTRICTS. 
See  Schools. 

DIVORCE. 

Alimony — amount  of  allowance — certain  allowance  sustained.    Klekamp  v.  Klekamp   (II].)r 

663. 
counsel  fees — ^proprietj  of  allowance.    Klekamp  v,  Klekamp   (111.),  663. 

form  of  decree— description  of  property.    Klekamp  v.  Klekamp   (111.),  663. 

Condonation — condonation  as  defense  in  action  for  divorce.    Egidi  v.  Egidi    (R.  I.),  648. 

AnnotcUed 
condonation  as  defense  in  action  for  divoree.    Klekamp  v.  Klekamp    (III.),  663. 

Annotated 
Connivance — effect  of  connivance  on  ri^t  to  urge  recriminatory  charge.    Klekamp  v.  Kle- 
kamp (Ill.)>  663. 
Grounds  for  divorce — cruelty — sufficiency  of  evidence.    Klekamp  v.  Klekamp   (HI.),  663. 

DOMICII.. 
See  Corporations. 

DOWER. 

Reversion — ^sale  of  reversion  for  debt — proof  of  existence  of  debts— motion  for  new  trial  rais- 
ing question.    Sutton  v.  Ford  (6a.),  106. 

sale  of  reversion  for  debt — propriety  of  instructions.    Sutton  v.  Ford  (Ga.),  106. 

See  also  Antenuptial  Aereements. 

DRINKING. 

Liability  of  master  for  injurv  to  servant  stopping  work  to  get  drink.    Ingram's  Admx.  v. 
Rutland  R.  Co.  (Vt.),  1191.  Annotated 

DRUGS. 
See  Witnesses. 
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BUPUCITT. 
See  Crlfnlwal  Imwi  EmbeBileiBent* 

DITRATIOH  OF  LIFE. 
Bee  Death  by  Wronsf vl  Aet* 

DUTY  OF  MASTER. 
See  Master  amd  Servant* 

EARKUrOS. 
See  Prostitiition. 

EASEMENTS. 
See  Eminent  Domain* 

EGGS. 
See  Food  and  Drvge. 

EIGHT-HOUR  lAWS. 
See  lAbor  Itaw^s. 

ELECTION. 
See  Workmen's  Compensation  Aots. 

EI.ECTIONS. 

Ballots — ^marking  ballot — effect  of  unnecessary  words  on  pasters.     Ray  v.  Registrars,  etc. 
(Mass.),  1158. 

marking  ballot — effect  of  use  of  pasters.    Ray  v.  Registrars,  etc.  (Mass.),  1158. 

marking  ballot — effect  of  use  of  stickers.    Murray  v.  Waite  ( Me. ) ,  1128. 

marking  ballot — statutory  provisions  as  to  form  of  pasters.    Ray  v.  Registrars,  etc. 

(Mass.),  1158. 

marking  ballot — ^validity  of  ballot  with  respect  to  kind  of  mark.    Murray  v.  Waite 

(Me.),  1128.  Annotated 

marking  ballot — ^validity  of  ballot  with  respect  to  kind  of  mark.    Ray  v.  Registrars, 

etc.    (Mass.),  1158.  Annotated 

marking  ballot — validity  of  ballot  with  respect  to  kind  of  mark.    Thompson  v.  Red- 

ington    (Ohio),   1161.  Annotated 

marking  ballot — validity  of  ballot  with  respect  to  place  of  mark.    Thompson  v.  Red- 


ington    (Ohio),  1161. 

mutilated  ballot — what  constitutes.    Murray  v.  Waite  (Me.),  1128. 


Biibery  of  electors — offer  by  candidate  for  office  to  serve  for  less  than  legal  salary.    Diehl  v. 

Totten  (N.  Dak.),  884.  Annotated 

Conduct  of  election — irregularities  in  conduct  of  eLction — ^rejection  of  entire  vote.    Neelley  v. 

Farr   (Colo.),  23.  Annotated 
irregularities  in   conduct  of  election — ^rejection  of  entire  vote.     Webb  v.  Bowden 

(Ark.),  60.  Annotated 
irregularities  in  conduct  of  election — rejection  of  entire  vote.     Johnson  v.  Little 

(Ky.),  70.  Annotated 

loss  of  poll  books — effect.    Webb  v.  Bowden   (Ark.),  60. 

presumption  that  voter  was  qualified.    Webb  v.  Bowden   (Ark.),  60. 


Contest  of  election — amendment  of  pleadings.    Johnson  v.  Little  (Ky.),  70. 

impeachment  of  return — sufficiency  of  evidence.    W^bb  v,  Bowden  (Ark.),  60. 

jurisdiction  to  hear  contest — legislative  power.    Thompson  v.  Redington  (Ohio),  1161. 

loss  of  poll  books — sufficiency  of  evidence.    Webb  v.  Bowden  (Ark.),  60. 

petition  on  contest — sufficiency.    Thompson  v.  Redington  (Ohio),  1161. 

who  is  prevailing  party  entitled  to  costs.    Murray  v.  Waite  (Me.),  1128. 

Corrupt  practice  act — procedure — construction  of  statute.    Diehl  v.  Totten  (N.  Dak.),  884. 
Judicial  notice — probaole  extent  of  vote.    Webb  v.  Bowden  (Ark.),  60. 

Majority  vote — ^what  constitutes.    Spangler  v.  Mitchell   (S.  Dak.),  373. 

Officers — appointment  and  removal   of  election  judges — construction   of  statute.     Webb  v. 

Bowden  (Ark.),  60. 
appointment  of  unfit  judges — effect.    Webb  v.  Bowden  (Ark.),  60. 

election  officers  illegally  selected — effect.    Johnson  v.  Little  (Ky.),  70. 

Tie  vote — effect — ^right  of  candidate  receiving  certificate  of  election.    Murray  v,  Waite  (Me.), 

1128. 
Voters — qualifications  of  voter — ^residence  in  ward.    Murray  v.  Waite  (Me.),  1128. 

See  also  Appeal  and  Error. 
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EI.£CTBI€ITr. 

Acquirement  by  municipality  of  electric  lighting  plant — ^nature  of  proceeding.     Ck>nnell  y^ 

Kaukauna  (Wis.),  247. 
8ufficien<7  of  proceeding — notice  to  lienholders.    Connell  v.  Kaukauna  (Wi8.)f  247. 

EMBANKMENTS. 
See  Railroads* 

EBCBEZZI«E 


Evidence — ^proof  of  other  oflfenses.    State  v.  Wetzel  (W.  Va.),  1074. 

Indictment — sufficiency  as  against  objection  of  duplicity.    State  v.  Wetzel  (W.  Va.),  1074 

EMINENT  DOMAIN. 

Compensation — award  as  subject  to  lien  of  mortgage.    Connell  v.  Kaukauna  (Wis.)  i  247. 

estoppel  to  object  to  application  of  award.     Connell  v.  Kaukauna   (Wis.),  247. 

necessity  of  paying  compensation.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co.   (Ida.)r 

189. 

rights  of  holders  of  lien  against  property.    Connell  v.  Kaukauna  (Wis.),  247. 

waiver  of  rights  as  to  award.    Connell  v*  Kaukauna  (Wis.),  247. 


Constitutional  declaration  of  purposes — constitutional  provision  as  self -executing.    Blackwell 
Lumber  Co.  v.  Empire  Mill  Co.  (Ida.),  180. 

scope  of  legislative  power.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co.   (Ida.),  189. 

Interest  acquired  by  condenmation — ^nature  of  interest — easement  or  fee.    Hays  v.  Walnut 

Creek  Oil  Co.  (W.  Va.),  802.  Annotated 

Pleading — complaint  held  to  be  sufficient.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co.  ( Ida. ) . 

189. 
Purposes  for  which  property  may  be  taken — development  of  resources  of  state.     Blackwell 

Lumber  Co.  v.  £^pire  Mill  Co.  (Ida.),  180. 
^—  temporary  loggmg  road.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co.  (Ida.),  189. 

EMPLOYERS'  UABILTTY  ACTS. 

Federal  employers'   liability  act — contributory   negligence   as  defense.     By  ram  ▼.   Illinois 
Central  R.  Co.  (Iowa),  1067. 

employees  within  act.    By  ram  v.  Illinois  Central  R.  CJo.   (Iowa),  1067. 

injury  outside  course  of  employment — ^liability  of  master.    Byram  v.  Illinois  Coitral 

R.  Co.  (Iowa),  1067.  Anmotated- 

ENGINEERS. 
See  Master  and  Servant. 

EQUITY. 
See  Corporationfl. 

ESTOPPEI.. 

Corporations— estoppel  of  corporation  to  deny  authority  of  officer  to  employ  physician  for  in- 
juries to  servant.    Ward  v.  J.  Samuels  &  Bro.  (R.  I.),  783. 

estoppel  of  shareholders  to  object  to  consolidation  of  corporations.    Norton  v.  UnioD 

Traction  Co.  (Ind.),  156. 

Eminent  domain— estoppel  to  object  to  application  of  award.    Connell  v.  Kaukauna  (Wis.),. 

247. 
Usurv — estoppel  to  allege  usury — inducing  transfer  to  bona   fide  purchaser.     Taulbee  y. 

Hargis  (Ky.),  762. 
Wills — estoppel  to  seek  probate  of  will.    Conzet  r.  Hibben  (111.),  1197.  Annotated 

'   ESTRANGEMENT. 
See  Alienation  of  Affeetions* 

EVIDENCE. 

Admissions  and  declarations — homicide — admissibility  of  admission  of  guilt  by  third  person. 
State  v.  Farnam  (Ore.),  318. 

homicide — admissibility  of  declaration  of  deceased  as  to  intention  to  meet  defendant. 

State  V.  Pamum  (Ore.),  318. 

■  res  gestae— declaration  in  answer  to  question  as  part  of  res  gestae.    Comstock's  Ad- 

ministrator V.  Jacobs  (Vt.),  465. 

wills — proof  of  testamentary  capacity — admissibility  of  declaration  of  legatee.     Mc- 


Donald V.  McLendon   (N.  Car.),  1063.  Annotated 

Age — ^proof  of  age  of  Indian  by  allotment  record.    Freeman  v.  First  Nat.  Bank  (Okla.),  259. 

right  to  testify  to  age  of  another.    Freeman  v.  First  Nat.  Bank  (Okla. ) ,  259. 

Annotated' 
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ETIBSMOB — Ooatin«ea. 

Burden  of  proof — beneficial  aseociatione — burden  of  proving  breach  of  policy.     Wising  v« 
Brotherhood  of  American  Yeoman  (Minn.),  621. 

damages — burden  of  proof  of  each  element  of  damage  sustained.     Kriss  v.  Union 

Pacific  R.  Co.  (Neb.),  1122. 

divorce — ^burden  of  proving  condonation.    Klekamp  v.  Klekamp  (111.),  663. 

Annotated 
elections — burden   of   proving   irregularities   necessitating  rejection   of   entire    vote. 


Webb  V.  Bowden   (Ark.),  60.  Annotated 

—  infants — burden  of  proof  as  to  infancy.    Freeman  v.  First  Nat.  Bank  (Okla.),  259. 

—  licenses — ^burden  of  showing  discrimination.    State  v.  Philips  (Fla.),  138. 

—  master  and  servant — ^burden  of  proof  of  contributory  negligence  of  servant.    Ingram's 
Admx.  V.  Rutland  R.  Co.  (Vt.),  1191. 

wills — ^instruction  as  to  burden  of  proof  of  mental  capacity  held  not  misleading.    In 


re  Rawlings'  Will  (N.  Car.),  948. 

"Circumstantial  evidence" — meaning  of  term.    Devine  v.  Delano  (111.),  689. 

Death — grant  of  letters  of  administration  as  evidence  of  death.  Werner  v.  Fraternal  Bankers' 
Reserve  Soc.   (Iowa),  1006.  Annotate 

Death  by  wrongful  act — admissibility  of  evidence  as  to  nature  of  injuries  received.  Wende 
V.  Chicago  City  R.  Co.  (111.),  222. 

admissibility  of  mortality  tables  to  show  probable  duration  of  life.  Fifield's  Admin- 
istratrix V.  Rochester  (Vt.),  1016.  Annotated 
certain  evidence  held  to  be  immateral.    Richardson  v.  Sioux  City  (Iowa),  618. 


Depositions — notice  of  taking — ^necessity  of  naming  witness.    In  re  Rawlings'  Will  (N.  Car.), 

948.  Annotated 
perpetuating  testimony — proof  of  incapacity  of  testator.     Pond  v.  Faust    (Wash,), 

736. 
Executors  and  administrators — action  against  decedent's  estate— certain  evidence  held  to  be 

hearsay.    McCurry  v.  Purgason  (N.  Car.),  907. 
£:  pert  ana  opinion  evidence — admissibility  of  opinion  as  to  possibility  of  committing  rape. 

State  V.  Asbury  (Iowa),  856. 
competency  of  nonexpert  to  testify  as  to  testamentary  capacity.     In  re  Rawlings' 

Will  (N.  Car.),  948. 

competency  of  witness  to  testify  to  knowledge  of  another.     McCarthy's  Adm'r  v. 


Northfield  (Vt.),  943.  Annotated 

—  instructions  approved.    Jacobson  v.  Chicago,  etc.  R.  Co.  (Minn.),  355. 

qualifications  of  expert  to  testify  as  to  duty  of  railroad  employee.    Devine  v.  Delano 


(111.),  689. 
Former    testimony    of    absent    witness — admissibility    in    evidence.      Territorv    v.    Curran 

(Hawaii),  234. 
Gifts — ^admissibility  of  cbeck  to  corroborate  testimony  as  to  gift.     Comstock's   Adminis- 
trator v.  Jacobs  (Vt.),  466. 
Handwriting — comparison  of  handwriting — signature  in  court  as  standard.    State  v.  Gordon 

(K.  Dak.),  442. 
Identity — proof    of    identity    of   accused    person — circumstantial    evidence.      In    re    Hilton 

(Utah),  271. 
Intoxicating  liquors — prosecution  for  unlawfully  keeping  liquor  for  sale — admissibility  of 

evidence  of  sales..   State  v.  Gordon  (N.  Dak.),  442. 
prosecution  for  unlawfully  keeping  liquor  for  sale — admissibility  of  express  delivery 

book  to  show  receipts  of  liquor.    State  v.  Gordon  (N.  Dak.),  442. 
Judicial  notioe — elections — ^judicial  notice  of  probable  extent  of   vote.     Webb  t.   Bowden 

(Ark.),  60. 
navigable  waters — ^judicial  notice  of  navigable  character   of   stream.     Boutwell   v. 

Champlain  Realty  Co.  (Vt.),  726. 
Malicious  prosecution — certain  evidence  held  not  to  be  hearsay.    Hightower  v.  Union  Savings, 

etc.  Co.  (Wash.),. 489. 
Master  and  servant-— admissibility  of  evidence  as  to  intention  of  injured  servant.    Devine  v. 

Delano  (111.),  689. 
Motive— admissibility  of  evidence  as  to  motive.    Comstock's  Administrator  v.  Jacobs   (Vt.), 

465. 
Parol    evidence — abbreviations — ^admissibility    of    parol    evidence    to    explain    abbreviation. 

State  V.  Gordon  (N.  Dak.),  442. 

lost  documents — admissibility  of  parol  evidence  to  show  contents  of  lost  document. 

Taggart  V.  Hunter  (Ore.),  128. 

Presumptions — aliens — ^presumption  of  alienage.    Hamilton  v.  Erie  R.  Co.  (N.  Y.),  928. 

death — ^presumption  of  death  from  absence.     Werner  v.  Fraternal  Bankers'  Reserve 

Soc.  (Iowa),  1005v 

elections — ^presumption  that  voter  was  qualified.    Webb  ▼.  Bowden   (Ark.),  60, 

navigable  waters — ^presumption  as  to  navigability.     Boutwell  v.  Champlain  Realty 


Co.  (Vt.)    726. 

public  officers— presumption  aa  to  validity  of  acts.    Hamilton  v.  Erie  R.  (Do.  (N.  Y.), 


928. 
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EVIDBNCB  —  ContliMied. 

Presumptions — sobriety — ^prestuuption  of  temperance  or  sobriety.    Richardson  v.  Sioux  City 
( Iowa ) ,  618.  Annotated 

statutes — ^presumption  in  favor  of  validity  of  statute.    State  v.  Philips  (Fla.),  138; 

Boutwell  V.  Champlain  Realty  Co.  (Vt.),  726. 

trial — presumption   of   prejudice  of  judge  in  absenoe  of  unfair   ruling.     State  v. 

Gordon  (N.  Dak.),  442. 
Prima  facie  evidence — validity  of  statute  making  possession  of  liquor  prima  facie  evidence 

of  keeping  for  unlawful  sale.     State  v.  Randall  (N.  Gar.),  438. 
Prostitution — accepting  earnings  of  prostitute — admissibility  of  evidence  as  to  character  of 
accused.    State  v.  Schuman  (Wash.),  633. 

accepting  earnings  of  prostitute — proof  of  other  offenses.    State  v.  Schuman  (Wash.), 

633. 

Rape — admissibility  of  evidence  as  to  church  membership  of  prosecutrix.    State  v.  Asbury 
(Iowa),  866. 

admissibility  of  evidence  of  denial  bv  accused  of  use  of  force.    State  v.  Asburv  (Iowa), 

856. 

flight  of  accused — proof  by  indirection.    State  v.  Asbury  (Iowa),  856. 


Sales — certain  evidence  as  to  contract  of  sale  held  to  be  inadmissible.    McGarry  v.  Superior 
Portland  Cement  Co.  (Wash.),  672. 

Variance — contracts— date  of  contract — effect  of  variance  between  pleading  and  proof.    Gor- 
don V.  Spellman  (Ga.),  862. 

general  rule  as  to  correspondence  of  allegata  and  probata.    Ingram-Deklc  Lumber  Co. 

V.  Geiger  (Fla.),  971. 

negligence — ^proof  of  one  of  two  charges  of  negligence  as  sufficient  to  warrant  recovery. 


Devine  v.  Delano  (111.),  689. 
Weight  and  sufficiency — alienation   of   affections — sufficiencv   of  circumstantial   evidence   to 
prove  illicit  sexual  relations.    Pott  v.  Gochrine  (N.  Dak.),  643. 

criminal  case — sufficiency  of  circumstantial  evidence.     Devine  v.  Delano    (111.),  689. 

direction  of  verdict — ^when  direction  of  verdict  for  insufficiency  of  evidence  improper. 

Devine  v.  Delano  (111.),  689. 

divorce — sufficiency  of  evidence  of  condonation.     Klekamp  v.  Klekamp  (111.),  633. 

Annotated 
— —  divorce — sufficiency  of  evidence  of  cruelty.    Klekamp  v.  Klekamp  (111.),  663. 

elections — loss  of  poll  books — sufficiency  of  evidence.     Webb  v.  Bowden    (Ark.),  60. 

elections — impeachment  of  return — sufficiency  of  evidence.    Webb  v.  Buwden  (Ark.), 

60. 

executors   and   administrators — action   against  decedent's   estate — ^instruction   as   to 


sufficiency  of  evidence  held  correct.    McCurrjr  v,  Purgason  (N.  Car.),  907. 

fraudulent  conveyances — sufficiency  of  evidence  of  fraudulent  intent.    Gumey  v.  Ten- 


ney  (Mass.),  739. 

—  homicide— sufficiency  of  evidence  as  to  identity  of  deceased.    State  v.  Farnam  (Ore.), 

318. 

homicide — sufficiency  of  evidence  to  warrant  conviction  of  murder  in  first  degree 


Woods  v.  State  (Ark.),  348. 

-^  intoxicating  liquors — prosecution  for  unlawfully  keeping  liquor  for  sale — ^possession 

as  evidence  of  purpose.     State  v.  Gordon  (N.  Dak.),  442. 

malicious  prosecution— dismissal  of  prosecution  as  evidence  of  want  of  probable  cause. 


Hightower  v.  Union  Savings,  etc.  Co.   (Wash.),  489. 

—  preponderance  of  evidence — rule  stated,     Devine  v.  Delano   (III.),  689. 

—  robbery — ^assault  with  intent  to  conmiit  robbery — sufficiency  of  evidrace  of  guilt  of 
accused.   *State  v.  Lewis  (Iowa),  403. 

robbery — assault  with  intent  to  commit  robbery — sufficiency  of  evidence  of  identity 


of  accused.     Gordon  v.  State  (Ark.),  419. 

wills — sufficiency    of    evidence    of    testamentary    capacity.      In    re    Rawlings'    Will 


(N.  Car.),  948;  Points  v.  Nier  (Wash.),  1046. 
Willa — ^testamentary  capacity— certain  evidence  held  to  be  immaterial.    In  re  Rawlings*  Will 
(N.  Car.),  948.  ^ 

See  also  Appeal  and  Error;  Arsnment  of  Covnsel;  Dismissal  aa4  Nonsait; 
ITew  Triali  Speoille  Performanee;  Trial;  Verdiet. 


EXAMINATIOH. 
See  Witnesses. 

EXCEPTIONS. 
See  Appeal  and  Error;  Criminal  liaw;  Deeds. 

EXCESSIVE  nrSTBUCTIONS. 
See  Instmotions. 
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EXECUTIONS. 

Kxecniion  sale — ^right  of  officer  to  commission  where  purchaser  is  entitled  to  proceeds  of  sale. 
Lyman  v.  Thorn  (Wyo.),  368. 

EXECUTORS  AKB  ADMIN1STBATOB8. 

Action  against  decedent's  estate — certain  evidence  held  to  be  hearsay.  McCurry  v.  Purgason 
(N.  Car.),  907. 

instruction    as    to    sufficiency    of   evidence   held    sufficient.    McCurry    v.    Purgason 

(N.  Car.),  907. 

Claim  for  damages  for  death  of  decedent — ^power  of  foreign  consul  to  release  claim.  Hamil- 
ton V.  Erie  R.  Co.   (N.  Y.),  928. 

Letters  of  administration — grant  of  letters  of  administration  as  evidence  of  death.  Werner 
V.  Fraternal  Bankers'  Reserve  Soc.   (Iowa),  1005.  Annotated 

8«e  also  WltnesM*. 

EXECUTORY  CONTRACTS. 
See  Mnnioipal  Corporations* 

EXEMPI^RT  DAMAGES. 
See  Bamases. 

EXPERT  EVIDENCE. 
See  Evidenee. 

EXPRESS  DEUVERT  BOOK. 
See  Intoxieatins  Liquors. 

EXPULSION  FROM  SCHOOIi. 

See  Schools. 

EXTRAORDINARY  FLOODS. 
See  Waters  and  Watereonrses. 


What  constitutes  "loss*'  of  eye  within  workmen's  compensation  aot.    Boscarino  v.  Carfagno 
&  Dragonette   (N.  Y.),  530.  Annotated 

FACTORIES. 
See  Fire  Eseapes. 

FAILURE  OF  CONSIDERATION. 
See  Antenuptial  Agreements. 

FEDERAL  CONSTITUTION. 
See  Constitntienal  Lavr. 

FEDERAL  EMPLOYERS*  LIABILITY  ACT. 
See  Employers'  LiaMUty  Aets. 

FEE  IN  LAND. 
See  Eminent  Domain. 

FELLOW  SERVANTS. 
See  Master  and  Servant. 

FICTITIOUS  PAYEES. 
See  Bills  and  Notes. 

FINAL  "S." 
See  Names. 

FINDINGS. 
See  Appeal  and  Error;  TriaL 

FINES  AND  PENALTIES. 

Usury — ^forfeiture  of  all  interest  as  penalty  for  usury.    Person  v.  Mattson  (N.  Dak.),  747. 

relief  in  equity  from  penalty  for  usury.    Person  v.  Mattson   (N.  Dak.),  747. 

See  also  Schools. 
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Street  railways — use  of  street — duty  with  respect  to  fire  apparatus.    Boylan  v-  New  Orleans, 
R.  etc.  Co.  (La.),  287.  Awnotaied 

FIRE  ESCAPES. 

Statutory    regulation — duty    to    furnish    as    dependent    on    notice    from   public    inspector. 
Lichtenatein  v.  L.  Fish  Furniture  Co.   (111.),  1087. 

furnishing  substitutes  as  compliance  with  statute.    Lichtenstein  v.  L.  Fish  Furniture 

Co.    (111.),  1087. 

propriety  of  instruction  as  to  duty  to  furnish.    Lichtenstein  v.  L.  Fish  Furniture 

Co.  (111.),  1087. 

sufficiency  of  compliance  with  statute.    Lichtenstein  v,  L.  Fish  Furniture  Co.  (Ill), 

1087. 

validity   of   statute   requiring   fire   escapes   on   factories.     Lichtenatein  y.  L.  Fish 


Furniture  Co.  (111.),  1087. 

FIBE  INSURANCE. 

Subrogation  of  insurer  to  rights  against  wrongdoer — effect  of  release  by  insured.    Pittsburgh, 

etc.  R.  Co.  Y.  Home  Ins.  Co.  (Ind.),  828. 
right  of  insurer  to  sue  in  own  name.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co  (Ind.), 

828.  Annotated 


Railroads — statute  imposing  absolute  liability  on  railroad — construction  of  statute — ^mean- 
ing of  "company."    Pittsburgh,  etc.  R.  Co.  v.  Chappell  (Ind.),  627. 

statute  imposing  absolute  liability  on  railroad — sufficiency  of  complaint  \mder  statute. 

Pittsburgh,  etc.  R.  Co.  v.  Chappell  (Ind.),  627;  Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co. 
(Ind.),  828. 

statute  imposing  absolute  liability  on  railroad — ^validity  of  statute.    Pittsburgh,  etc. 

R.  Co.  V.  Chappell  (Ind.),  627.  Annotated 

statute  imposing  absolute  liability  on  railroad — ^validity  of  statute.    Pittsburgh,  etc. 


R.  Co.  V.  Home  Ins.  Co.  (Ind.),  828. 

FISH  AND  GAME. 

Validity  of  statute  imposing  license  for  hunting  game.    State  ▼.  Philips  (FUu),  138b 

FLIGHT. 
See  Rape. 

FLOODS. 
See  Waters  and  Waterooarses, 

FOOD  AND  DRUGS. 

Eggs — ^validity  of  statute  regulating  sale  of  eggs.    Matter  of  Foley  (Cal.),  180.       Anmoiated 

FOBOE. 
See  Rape)  Robbery. 

rORECIiOSURE. 

See  Mortsages. 

FOREIGN  CORPORATIONS. 

Service  of  process — service  on  corporate  officer — officer  not  at  domiclL  Bagdon  v.  Philadel- 
phia, etc.  Coal,  etc.  Co.  (N.  Y.),  889. 

service  on  designated  agent— cause  of  action  arising  outaide  state.  Bagdon  v.  Phila- 
delphia, etc.  Coal,  etc.  Co.  (N.  Y.),  389.  Annotated 

FOREIGN  WIIXS. 
See  WilU. 

FORFEITURES. 
See  Finei  and  Penaltiea. 

FORMER  JEOPARDT. 

See  Jeopardy. 

FRATERNAL  ASSOCIATIONS. 
See  Societies  and  Clnbs. 
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FRAUD. 

Corporations — ayoldance  of  consolidation  for  fraud.    Norton  t.  Union  Traction  Co.  (Ind.)» 

156. 
fraud  of  promoter  as  releasing  subscriber  to  stock.    National  Bank  v.  Amoss  (Ga.), 

74. 

8e«  also  Coafusion  of  Goods;  Eleotions;  Release  aad  Disoltarse;  Trademarks 
amd  Trade  Names. 

FRAUDS,  STATUnS  OF. 

Memorandum — ^broker's  contract — necessity  of  stating  consideration.  Taggart  v.  Hunter 
( Ore. ) ,  128.  Annotated 

Willa — validity  of  oral  contract  to  devise.  Gordon  v.  Spellman  (Ga.),  852;  Brown  v.  Golightly 
(S.  Car.),  1185. 

FRAUDUUSNT  SAIXS  AND  CONVEYANCES. 

IBulk  sales  statutes — construction  of  Arkansas  act — effect  of  failure  to  comply  with  act. 

Stuart  V.  Elk  Horn  Bank,  etc.  Co.  (Ark.),  268. 
construction  of  Arkansas  act — ^liability  for  costs.    Stuart  v.  Elk  Horn  Bank,  etc.  Co. 

(Ark.),  268. 

construction  of  Arkansas  act — ^notice  to  creditors  of  seller.    Stuart  v.  Elk  Horn  Bank, 


etc.  Co.  (Ark.),  285. 

validity  of  Arkansas  act.    Stuart  v.  Elk  Horn  Bank,  etc.  Co.  (Ark.),  268. 


Delay  in  recording  deed  as  fraud  against  creditors.    Manders  v.  Wilson  (U.  S.)>  1052. 

Annotated 
Fraudulent  intent  in  making  conveyances — sufficiency  of  evidence.    Gurney  v.  Tenney  (Mass.), 

739. 
Eight  of  debtor  to  prefer  creditor,    (iumey  v.  Tenney  (Mass.),  739. 


See  Waters  aad  Watereonrees, 

''FROM.** 

From"  as  word  of  exclusion.    Frey  v.  Rhode  Island  Co.  (R.  I.),  920.  Annotated 


Bee  Fish  and  Oaaie. 

GAMING. 

"Pool"— what  constitutes.    McCall  v.  State  (Ariz.),  168. 

GIFTS. 

Admissibility  of  check  to  corroborate  testimony  as  to  gift.     Comstock's  Administrator  v. 
Jacobs  (Vt.),  465. 

ORANB  JURY. 

Formation  of  grand  jury — failure  to  draw  in  accordance  with  statute— effect  on   indict- 
ment.   State  V.  Wetzel  (W.  Va.),  1074.  Annotated 

^lisconduct   of   grand   jurors — public   discussion   of   case — effect  on    indictment.     State   v. 
Wetzel  (W.  Va.),  1074. 

Quorum — number  constituting  quorum  of  grand  jurjr.    State  v.  Pallet  (La.),  102. 

Resubmission  of  cause — ^proceedings  before  grand  jury — ^necessity  of  summoning  witnesses. 
State  V.  Asbury  (Iowa),  856. 
See  also  Homioide. 

GUARDIANS. 

Power  of  guardian — power  with  respect  to  will  of  ward.    Pond  v.  Faust  (Wash.),  736. 
right  to  maintain  action  to  cancel  ward's  will.    Pond  v.  Faust  (Wash.)^  736. 

GUARDING  MACHINERT. 

See  Master  and  Serraat. 

GUESTS. 
See  Innkeepers. 

HABITS. 
See  Witnesses. 

HANS  CARS. 

See  Master  and  Servant. 
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HANDWBITIHG. 

CompariBon  of  handwriting — signature  in  court  as  standard.    State  t.  Gordon  (N.  Dak.), 
442. 

HARMLESS  EBBOB. 
See  Appeal  «md  Error. 


See  Bailroade. 

HEARSAT  EVIDENCE. 
See  ETldenoe;  M»Iieioiis  Froeeeittioa* 

HERNIA. 
See  Aeeident  Inevraaee. 

HOMICIDE. 

Abortion — ^homicide  from  unlawful  abortion  as  manslaughter — effect  of  statute.    State  v.  Far- 

nam  (Ore.),  318. 
Evidence — admissibility  of  admission  of  guilt  by  third  person.    State  ▼.  Famam  (Ore.),  318. 
admissibility  of  declaration  of  deceased  as  to  intention  to  meet  defendant.    State  ▼. 

Farnam  (Ore.),  318. 

■      sufficiency  of  evidence  of  identity  of  deceased.     State  v.  Famam   (Ore.),  318.* 

sufficiency  of  evidence  to  warrant  conviction  of  murder  in  first  degree.     Woods  t. 


State  (Ark.),  348. 
Indictment — indictment  for  murder  as  involving  other  grades  of  homicide.    State  v.  Famam 

(Ore.),  318. 
indictment  for  murder  as  sufficient  to  sustain  conviction  for  homicide  in  attempt  to 

procure  abortion.    State  v.  Famam  (Ore.),  318. 

sufficiency  of  indictment  for  murder  by  means  unknown  to  grand  jury.    State  ▼.  Far- 


nam (Ore.),  318. 


See  Ijuikeepera. 

HOURS  or  UkBOR. 
See  Iiabor  Itawe. 

HUNTING. 
See  Fish  and  Grftaie. 

HUSBAND  AND  VHWB. 

Alienation  of  affecticma-— defenses  to  action — prior  estrangement  of  sponse,    Bott  t.  Goehring 

(N.  Dak.),  643. 
evidence— circumstantial  evidence  to  prove  illicit  sexual  relations.     Bott  ▼.  Goehring 

(N.  Dak.),  643. 
question  not  decided — right  of  wife  to  sue  for  criminal  conversation.    Rett  ▼.  Goehring 

(N.  Dak.).  643. 

right  of  action — necessity  of  separation  of  spouses.    Rott  v.  Goehring  (N.  Dak),  643. 

Anniftated 

right  of  action — right  of  wife  to  sue.    Rott  v.  Goehring  (N.  Dak.),  643. 

what  constitutes  alienation — fault  of  alienated  spouse.    Rott  v.  Goehring  (N.  Dak.)» 


643. 
Antenuptial  agreements— effect  of  partial  failure  of  consideration  for  antenuptial  agreement. 

Didcason  v.  English  (111.),  1165.  Annotated 

validity  of  antoiuptial  agreement — release  of  dower.    Dickason  v.  English  (IlL),  1165. 

Services  of  wife— right  of  wife  to  recover  in  her  own  name.    Tucker  v.  Anderson  (Iowa),  769. 
Witnesses— competency  of  husband  to  testify  as  dependent  on  interest  in  estate— controversy 

involving  wife's  separate  estate.    McCurry  y.  Purgason  (X.  Car.),  907. 

See  also  DlToree. 

HTPOTHETIOAIi  QUESTIONS. 


IDBK  80NANB. 
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Bee  Evidemees  Hoaiioide;  Jeopardy  |  Robbery. 

IIXEGAI.  CONTBACTS. 

Champerty  and  maintenance — ^validity  of  agreement  by  layman  to  collect  claim  on  commis- 
sion.   Rohan  ▼.  Johnson  (N.  Dak.),  794.  Annotated 

Hnsband  and  wife — ^validity  of  antenuptial  agreement  releasing  dower.  Dickason  v.  English 
<ni.),  1166. 

Master  and  servant — validity  of  contract  by  employee  to  assume  risk  of  negligence.  Devine 
V.  Delano  (III.),  689. 

Railroads — validity  of  grant  of  exclusive  privileges  on  depot  grotmds.  Rose  v.  Public  Serv- 
ice  Commission   (W.  Va.),  700.  Annotated 

Usury — ^renewal  note  as  affected  by  usury  in  original  note.  Person  v.  Matteon  (N.  Dak.), 
747.  Annotated 

Wills — ^validify  of  oral  contract  to  devise.  Qordon  v.  Spellman  (Ga.),  852;  Brown  v.  Go- 
■"  "   ■     [S.  Car.), 


lightly  (S.  Car.),  1186. 
8ee  also  Deeds. 


ILLNESS. 
See  Life  IiunKrattee. 


See  Eleetiong)  Wltnesaee* 

IMPLIED  CONTRACTS. 
See  Master  amd  Serrant. 

IMPUTED  KNOWLEDGE. 
See  Agenoy. 

INCOME  TAXES. 
See  TaaEatton. 

INCOMPETENCY. 
See  Witneeees. 

INDIANS. 

Proof  of  age  of  Indian  by  allotment  record.    Freeman  v.  First  Nat.  Bank  (Okla.),  259. 

INDICTMENT. 
See  Criminal  Law;  Grand  Jury. 

INFANTS. 

Avoidance  of  conveyance — Durden  of  proof  as  to  infancy.    Freeman  v.   First  Nat.   Bank 
(Okla.),  259. 

INFORMATION. 
See  Criminal  Law. 

INFORMATION  AND  BELIEF. 
See  Mandamns. 

INHERITANCE  TAXES. 
See  Taxation. 

INITIATIVE  AND  REFERENDUM. 

Validity  of  grant  of  power  of  initiative  and  referendum  to  electors  of  city.    State  v.  Duluth 
(Minn.),  683. 


Loss  of  property  of  guest — liability  of  innkeeper.    Parker  v.  Dixon  (Minn.),  640. 
Belation  of  innkeeper  and  guestr—delivery  of  baggage  as  establishing  relation.     Parker  v. 
Dixon  (Minn.),  540.  Annotated 


INSANITY. 
See  Wills. 

INSPECTION  OF  ARTICLES. 

See  Evidence. 

Ann.  Cns.  1918A. — 78. 
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INSTIOATIKO  PBOSEOUTION. 
Se«  Mftlifsious  Prosecutloa* 

IN8TBITOTZON8. 

Construction — construction  as  whole.    MeCurry  v.  Purgason  (N.  Gar.),  907. 

Excessive  number  of  instructions — request  for  as  abuse  of  priyilege.    Lichtenstein  v.  L,  Fish 
Furniture  Go.   (III.),  1087.  Annotated 

Form  of  instruction — ^propriety  of  instruction  in   language  of  statute.     Lichtenstein  v.   L. 
Fish  Furniture  Go.   (111.),  1087. 

Invading  province  of  jury — instruction  as  to  credibility  of  witness.     Pittsburgh,  etc.  R.  Co. 
V.  Ohappell  (Ind.),  627. 

Necessity  of  giving  instruction — cautionary  instruction  as  to  matter  atridcen  out,     Lichten- 
stein V.  L.  Fish  Furniture  Co.  (III.),  1087. 

Refusal  of  request — when  refusal  of  request  not  prejudicial  error.     Kriss  v.  Union  Pacific  B. 
Co.   (Neb.),  1122. 

Request  for  instructions — ^necessity.    Hunter  v.  Bremer   (Pa.),  152. 

Singling  out  testimony — propriety  of  instruction.     State  v.  Asbury  (Iowa),  866. 

See  also  Appeal  and  Error;  Criminal  I«aw;  Death  by  wronsfvl  Aet;  ETidemoe; 
Ejceeutors  and  Administrators;  Fire  Eseapes;  Libel  and  Slander;  BCaater 
and  Servant;  Reasonable  Donbt;  Remainders  and  Reversions;  Stare  De- 
cisis; WiUs. 

INSURANCE. 

Accident  insurance — construction  of  policy — construction  against  insurer.     Berry  v.  Uaited 

Commercial  Travelers    (Iowa),  706. 
construction  of  policy — construction  of  hernia  clause.    Berry  v.  United  Commercial 

Travelers  (Iowa),  706.  Annotated 

construction  of  policy — sunstroke  as  accident.     Bryant  v.  Continental  Casualty  Co. 


(Tex.),  517.  Annotated 

Bene^t    insurance — action    on    benefit    certificate — applicability    of    statute    of    limitations. 

Werner  v.  Fraternal  Bankers'  Reserve  Soc.  (Iowa),  1006. 
action  on  benefit  certificate — right  of  defendant  to  complain  of  premature  institution 

of  suit.     Werner  v.  Fraternal  Bankers*  Reserve  Soc.   (Iowa),  1005. 

burden  of  proving  breach  of  contract.     Wising  v.  Brotherhood  of  American  Yeoman 


(Minn.),  621. 

—  construction  of  contract — restriction  as  to  use  of  intoxicants  by  insured.    Wising  v. 
Brotherhood  of  American  Yeoman   (Minn.),  621.  Annotated 

proofs  of  loss — waiver  of  defects.    Werner  v.  Fraternal  Bankers'  Reserve  Soc.  (Iowa), 


1005. 
Fire  insurance — subrogation  of  insurer  to  rights  against  wrongdoer — effect  off  release  by 

insured.     Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Go.   (Ind.),  828. 
subrogation  of  insurer  to  rights  against  wrongdoer — right  of  insurer  to  sue  in  own 

name.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co.   (Ind.),  &8.  Annotated 

Life  insurance — application  for  policy — meaning  of  term  "serious  illness."    Schas  v.  Equitable 

Life  Assurance  Soc.  (N.  Car.),  679.  Annotated 

INTSMT. 
See  Evidence;  Frandnlent  Sales  and  Oonveyanees;  Prostitution. 

INTIiREST. 

Corporate  bonds — what  constitutes  default  in  interest.    Connell  v.  Eaukauna  (Wis.),  247. 
See  also  Usury. 

INTERNATIONAL  LAW. 

Consular  officers — rights  of  consular  officers  as  derived  from  international  law.    Hamilton  t. 
Erie  R.  Co.  (N.  Y.),  928. 

INTERRUPTION. 
See  ULmitation  of  Aotiona, 

INTERSTATE  COlfMERGE. 

Eight-hoiu:   law — ^validity   of   federal   statute  establishing   ei^t-hour   day  and   r^;ulating 
wages  for  railroad  employees.    Wilson  v.  New  (U.  S.),  1024. 

INTIMIDATION. 
See  Robbery. 

INTOXICATING  LIQUORS. 

License — ^mandamus  to  control  issuance  of  liquor  license.    State  r.  Duluth  (Minn.),  683. 

Annotated 
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nrrOXICATIirO  UQUORS  —  Contlaiied. 

IVohibition  of  sale — power  of  munieiptdity.    State  ▼.  Duluth  (Minn.),  683. 

Statutory  regulation — validity  of  statute  making  possession  of  liquor  prima  facie  evidence 

of  keeping  for  unlawful  sale.    State  t.  Randall  (N.  Gar.),  438. 
XJnlawful  sales — criminal  prosecution — admissibility  of  evidence  of  sales.    State  ▼.  Gordon 

(N.  Dak.),  442. 
criminal  prosecution — admissibility  of  express  delivery  book  as  proof  of  receipts  of 

liquor.     State  v.  Gordon    (N.  Dak),  442. 
criminal  prosecution — ^place  of  storage  of  liquor  immaterial.     State  v.  Gordon   (N. 

Dak.),  442. 

criminal  prsecution — ^possession  of  liquor  as  evidence  of  purpose.    State  t.  Gordon 


(N.  Dak.).  442. 

See  also  Beaefloial  Asaoeiations. 


Bee  Eleotioaa, 

.ISSUES. 
See  Trial* 

JOINDER  OF  PARTIES. 
See  Criminal  Itaw;  Tenants  in  Conunoa. 

JOIHT  TORTFEASORS. 
See  Torts. 

JUBQES. 

Presumption  of  prejudice  on  part  of  judge  in  absence  of  unfair  ruling.    State  t.  Gordon 
(N.  Dak),  442. 
See  also  Eleetiona. 

JUDGMENTS. 

Ree  judicata — tissues  concluded — ^judgment  in  rem.    Werner  v.  Fraternal  Bankers*  Reserve  Soc. 
(Iowa),  1006. 
See  also  Aliasony;  Appeal  and  Error;  Oonspiraey;  Torts, 

JUDIGXAI*  NOTICE. 

Elections — judicial  notice  of  probable  extent  of  vote.    Webb  ▼.  Bowden  (Ark.),  60. 
Kavigable  waters — ^judicial  notice  of  navigable  character  of  stream.    Boutwell  v.  Champlain 
Realty  Co.   (Vt.),  726. 

JUDICIAL  SALES. 

Execution  sale — aright  of  oHicer  to  commission  where  purchaser  is  entitled  to  proceeds  of 
sale.    Lyman  ▼.  Thorn  (Wyo.),  368. 

JURISDICTIOK. 
See  Courts. 

JURY. 

Qualification  of  jurors — reading  newspaper  publication  as  disqualifying  juror.    State  v.  Gor- 
don (N.  Dak.),  442. 

Right  to  jury  trial — proceeding  to  remove  public  officer.    Diehl  v.  Totten  (N.  Dak.),  684. 
Soo  also  Grand  Jnry. 

KHOWLEDOE. 

See  Ageney$  Evidenoe* 

LABOR  LAWS. 

Eight-hour  law — validity  of  federal  statute  establishing  eight-hour  day  and  regulating  wages 

for  railroad  employees.    Wilson  v.  New  (U.  S.),  1024. 
Ten-hour  law — ^validitv  of  Oregorf  statute  establishing  ten-hour  day  for  certain  employees. 

Bunting  v.  Oregon  (U.  S.),  104.3. 

LANDLORD  AND  TENANT. 

Kent — ^rent  as  realty  or  personalty.    State  v.  Roj'al  Mineral  Assoc.  (Minn.),  145.      Annotated 
^— — -  unaccrued  rents  as  taxable  credits.    State  v.  Royal  Mineral  Assoc.  (Minn.),  146. 

LAW  OF  CASE. 
See  Appeal  and  Error« 
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See  Champerty  and  Malntemuiee* 


Bee  mnes  and  Minerals;  Taxation* 

IXGATEES. 
See  WiUs. 

IiEOISLATURE. 
See  Constitutional  Iiavr* 


See  Ezeentors  and  Administratovs, 

IJBEIi  AND  SI^NDER. 

Actionable  words — ^imputation  of  crime.    Vise  v.  Oalligan  (Wash.),  810. 

Damages — ^mental  distress  as  proper  element  of  dama^.    Viss  v.  Calligan  (Wash.),  819. 

what  is  excessive  verdict.    Viss  v.  Calligan  ( Wash. ) ,  819. 

Privileged  communications— complaint  to  magistrate  as  privileged.    Viss  v.  Calligan  (Wash.), 

810. 
petition  to  municipal  council   for  revocation  of  license  as  privileged.     McKee  ▼. 

Hughes  (Tenn.),  459.  Anmotated 

testimony  of  witness  as  privileged.    Viss  v.  Calligan   (Wash.),  819.  Annotated 


^   —     —  ^ —  _-     —       —     .   _ __  — ^^  —   ,     ,^__. 

Repetition  of  libel — instruction  properly  refused.    Viss  v.  Calligan  (Wash.),  819. 

UCEKSES. 

DiBcrimination— discretionary  power  of  legislature.     State  v.  Philips  (Fla.),  138. 

Fish  and  game — ^validity  of  statute  requiring  hunting  license.    State  ▼.  Philips  (Fla.),  138. 

Trees  and  Timber — validity  of  statute  imposing  license  tax  for  extracting  turpentine.    Thomp- 
son V.  McLeod  (Miss.),  674.  Annotated 

Violation  of  license  statute—right  to  join  two  defendants  in  indictment.    State  v.  McAninch 

(Iowa),  659.  Annotated 

See  also   Conspiraey;  IntoxieatinK  Idqnors;   Idbel   and   Slando»|  Pbyaleia: 

and  Snrseons, 


See  Eminent  Domain;  Pnlblie  Vtllities, 

UFE  IKSUBANCE. 

Application  for  policy — ^meaning  of  term  "serious  illness."    Schas  v.  Equitable  life  Assurance 
Soc   (N.  Car.),  679.  Annotated 

UOHTElfG  TUkMT. 
See  Pnblie  ITtiUties. 


See  Workaaen's  Contpeneatian  Aets. 

UMITATIOir  OF  ACTIOHS. 

Amendment  of  pleading — amendment  held  not  subject  to  plea  of  limitation.    Lichtenstein  y. 
L.  Fish  Furniture  Co.  (111.),  1087. 

setting  up  new  action — ^raising  question  by  demurrer.    Wende  v.  Chicago  Citv  R.  Co. 

(111.),  222. 

Interruption  of  statute — absence  from  state — ^absence  as  question  of  fact.    Hunter  v.  Bremer 
(Pa,),  162. 

absence  from  state — construction  of  statute.    Hunter  v.  Bremer  (Pa.),  152. 

Limitations  applicable — action  on  benefit  certificate.    Werner  t.  Fraternal  Bankers'  Reserve 

Soc  (Iowa),  1005. 
Pleading  statute— necessity  of  pleading  statute  of  limitations.    Taulbee  v.  Hargis  (Ky.),  762. 
Usury — ^recovery  of  usurious  payment — when  cause  of  action  accrues.     Taulbee  v.  Hargis 

(Ky.),  762. 
Wills — ^breach  of  agreement  to  compensate  by  will — when  cause  of  action  accrues.    ^fcCurry 

v.  Purgason  (N.  Car.),  907.  Annotated 

breach  of  agreement  to  devise — ^when  cause  of  action  accrues.    Gordon  y.  Spellman 


(Qa.),  852. 


UQUIDATIOir. 
See  Corporatio: 
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I.OGOIN6  ROADS* 
See  Emineat  Doinaia. 

liOSS  or  ARKS. 
See 


X.OSS  OF  EYESIGHT. 
See  Eyes, 

I.OST  IHSTRirMENTS. 

Admissibility  of  parol  evidence  to  show  contents  of  lost  document.    Taggart  ▼.  Hunter  (Ore.), 
128. 

MACHINERY. 

See  Master  aad  Serrant. 

• 

MAGISTRATES. 
See  Ubel  aad  Slaader;  Malleioas  Proseeatiea. 

MAINTENANCE. 
See  Champerty  aad  Maiatenaaoe. 

MAJORITT  VOTE. 
See  Eleetleas. 

MALICE  AFORETHOIT6HT. 
See  Robbery. 

MALICIOUS  PROSECUTION. 

Damages — excessiveness  of  punitive  damages.    Gordon  v.  McLearn  (Ark.),  482. 

right  to  recover  punitive  damages  in  action  for  malicious  prosecution.     Gordon  v. 

McLearn   (Ark.),  482. 

Defenses — advice  of  counsel  as  defense.    Morin  v.  Moreau  (Me.),  497. 

advice  of  magistrate  as  defense.     Morin  v.  Moreau   (Me.),  497.  Annotated 

Evidence — certain  evidence  held  not  to  be  hearsay.    Hightower  v.  Union  Savings,  etc.  Co. 

(Wash.),  489. 
Persons  liable — ^person  instigating  prosecution  by  another.    Gordon  v.  McLearn   (Ark.)   482. 

Annotated 

person  stateing  facts  to  public  prosecutor.     Hightower  v.  Union  Savings,  etc.  Co. 

( Wash. ) ,  489.  Annotated 

Probable  cause — dismissal  of  prosecution  as  evidence  of  want  of  probable  cause.    Hightower 

V.  Union  Savings,  etc.  Co.   (Wash.),  489. 
^necessity  of  affirmative  proof  of  want  of  probable  cause.    Hightower  v.  Union  Savings 

etc.  Co.   (Wash.),  489. 

probable  cause  as  question  of  law  or  fact.     Hightower  v.  Union  Savings,  etc.  Co. 


(Wash.),  489. 


MALPRACTICE. 
See  Physicians  aad  Sareeoaa* 


MANDAMUS. 

Abatement  of  proceeding — ^termination   of   respondent's  office.     Eureka   Pipe  Line   Co.   v. 

Higgs   (W.  Va.),  996.  Annotated 

Application  for  writ—allegations  on  information  and  belief.    State  v.  Duluth  (Minn.),  683. 
Contract  obligation — enforcement  by  mandamus.     Huntington   v.   Huntington   Wharf,   etc. 

Co.  (W.  Va.),  913. 
right  of  municipality  to  enforce  by  mandamus.     Huntington  v.  Huntington  Wharf, 

etc.  Co.  (W.  Va.),  913.  Annotated 

Existence  of  statutory  remedy — effect  on  right  to  mandamus.     Eureka  Pipe  Line  B.  Co.  v. 

Riggs   (W.  Va.),  995. 
Intoxicating  liquors — ^mandamus  to   control  issuance  of  liquor  license.     State  v.   Duluth 

(Minn.)»  683.  Annotated 

MANUFACTURERS. 
See  Sales. 


See  Eleotioas;  Wills. 
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MABKST  PBIOB. 
S««  Sales. 

MASTER  ANB  SBRVANT. 

Injury  to  servant — act  outside   course  of  employment — ^liability  of  master   for  injury  to 
servant  stopping  work  to  get  drink.    Ingram's  Admx.  v.  Rutland  R.  Co.   (Vt.),  119l. 

Annotated 

act  outside  course  of  employment — what  constitutes.    Byram  v.  Illinois  Central  R.  Co. 

(Iowa),  1067. 

admissibility  of  evidence  as  to  intention  of  injured  servant.    Devine  ▼.  Delano  (III.), 

68G. 

assumption  of  risk — breach  of  statutory  duty  of  master.     Correll  v.  Williams,  etc 

Co.   (Iowa),  117. 

assumption   of   risk — instruction    properly   refused.     Correll   v.    Williams,   etc    Co. 

(Iowa),  117. 

assumption  of  risk — ^negligence  of  another  servant.    Byram  v.  Illinois  Central  R-  Co. 

(Iowa),  1067. 

assumption  of  risk — ^unnecessary  dangers.    Devine  t.  Lelano  (111.),  689. 

assumption  of  risk — ^validity  of  contract  by  employee  to  assume  risk  of  negligence 

Devine  v.  Delano   (111.),  689. 

contributory  negligence  of  servant — burden  of  proof.     Ingram's  Admx.  v.  Rutland 

R.  Co.  (Vt.),  1191. 

contributory  negligence  of  servant — question  for  jury.     Ingram's  Admx.  v.  Rutland 

R.  Co.   (Vt.),  1191. 

contributory  negligence  of  servant — using  hand  car  at  night.    Home  v.  Atlantic  Coast 

Line  R.  Co.   (N.  Car.),  1171. 

duty  imposed  on  master  by  statute — duty  as  qualified  or  absolute.  Correll  v.  Williams, 

etc.  Co.    (Iowa),  117. 

duty  imposed  on  master  by  statute — right  of  master  to  delegate  duty.     Correll  ▼. 

Williams,  etc.  Co.   (Iowa),  117. 

duty  of  employer  to  remove  danger.     Devine  v.  Delano   (III.),  689. 

duty  of  master  to  guard  dangerous  machinery— effect  of  noncompliance  with  statute. 

Correll  v.  Williams,  etc.  Co.   (Iowa),  117. 

federal    employers'    liability    act — contributory    negligence    as    defense.      Byram    v* 


Illinois  Central  R.  Co.  (Iowa),  1067. 

—  federal  employers'  liability  act — employees  within  act.    Byram  v.  Illinois  Central  R» 

Co.  (Iowa),  1067. 

federal  employers'  liability  act — injury  outside  course  of  employment-7-liability  of 


master.    Byram  v.  Illinois  Central  R.  C!)o.   (Iowa),  1067.  Annotated 

—  fellow-servants — construction  of  statute  abrogating  doctrine.     Ingram-Dekle  Lumber 
Co.  V.  Geiger  (Fla.),  971. 

fellow    8ervants--engineer    and    track    repairer    as    fellow    servants.    Ingram-Ddcle 


Lumber  Co.  v.  Geiger   (Fla.),  971. 
—  implied  authority  of  corporate  ofRcer  to  employ  physician.     Ward  v.  J.  Samuels  A 
Bro.  (R.  I.),783.  Annotated 

negligence  of  railroad  company — dangerous  obstruction  near  track.    Devine  v.  Delano 


(111.),  689. 

—  negligence  of  railroad  company — running  train  without  headlight.    Home  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  1171.  Annotated 

negligence  of  railroad  company — switching  unlighted  car  without  warning.     Ingram's 


Admx.  v.  Rutland  R.  Co.  (Vt.),  ]191. 
—  pleading: — sufiiciency  of  averment  of  negligence.    Ingram-Dekle  Lumber  Ck>.  v.  Geiger 
(Fla.),  971. 

workmen's  compensation  act — election  to  accept  act — authority  of  receiver.     Devine 


V.  Delano  (111.),  689. 

—  workmen's  compensation  act — election  to  accept  act — effect  of  election — defenses  ex- 
cluded.   Devine  v.  Delano  (Ill.)»  6B9. 

workmen's  compensation  actr-— increase  of  award — development  of  injury.     Boscarino 


y.  Carfagno  &  Dragonette  (N.  Y.),  530. 


workmen's  compensation  act — ^validity  of  Hlinois  act.  Devine  v.  Delano  (III.),  689. 
—  workmen's  compensation  act — ^what  constitutes  "loss"  of  arm.  Xorth western  Fuel 
Co.  v.  Industrial  (jonmiission  (Wis.),  533.  Annotated 

workmen's  compensation  act — what  constitutes  "loss"  of  eye.    Boscarino  v.  Carfagno 


A  Dragonette  (N.  Y.),  630.  Annotated 

Statutory  regulation — validity  of  federal  statute  establishing  eight-hour  day  and  regulating 
wages  for  railroad  employees.     Wilson  v.  New   (U.  S.),  1024. 

validity  of  Oregon  statute  establishing  ten-hour  day  for  certain  employees.    Bunting 


v.  Oregon  (U.  8.),  1043. 
See  also  Eridoioe* 


MASTERS  Uf  CHAVOEItT. 
See  Referees. 
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MEDIO  All  *  Al'f fiN  OAN CB« 

8«e  Master  smd  Servant. 

MEMORANDUM. 

Bee  Frauds,  Statute  of, 

MENTAL  OAFACITT. 
See  Wills. 

MENTAL  DISTRESS. 
See  Damai^es* 

MINES  AND  MINERALS. 

Beeds — validity  of  exception  of  minerals  in  deed.    Freudenb^rger  Oil  Co.  v.  Simmons  (W.  Va.)> 

873. 
Mining  lease — ^nature  of  instrument.    State  v.  Royal  Mineral  Assoc.  (Minn.),  145. 

MISCONDtrCT. 
See  Chrand  Jury. 

MISREPRESENTATIONS. 
See  Release  and  DiselutrKe. 


See  Confnslon  of  Goods. 

MONOPOLIES. 

Control  by  manufacturer  of  reselling  price — colorable  license  as  sale.    Straus  t.  Victor  Talk- 
ing Machine  Co.  (U.  S.),  955. 
See  also  Patents;  Sales. 

MOOT  Q1TESTIONS. 
See  Courts. 

MORAL  OKARAOTER. 

See  Attorneys. 

MORTALITY  TARLES. 
See  Death  by  Wrongf  vl-  Aot. 

MORTGAGES. 

Foreclosure — necessary  parties — ^mortgagor  who  has   conreyed   equity.     Freeman   v.   First 

Nat.  Bank  (Okla.),  259. 
lien — property  8ubject---award  in  condemnation  proceedings.    Connell  v.  Kaukauna  (Wis.)^ 

257. 

MOTIVE. 
See  Eridenoe. 

MUNICIPAL  CORPORATIONS. 

Bonds — authorization  of  issue — what  constitutes  majority  vote.     Spangler  ▼.  Mitchell    (S. 

Dak.),  373. 
Contracts — right  of  municipality  to  mandamus  to  enforce  contract  obligations.    Huntington 

V.  Huntington  Wharf,  etc.  Co.  (W.  Va.),  913.  Annotated 

Debt  limit — computation  of  amount  of  debt — aggregation  of  deferred  payments.     Anderson 

V.  International  School  District  (N.  Dak.),  506. 

computation  of  municipal  resources — right  to  anticipate  revenues.     Anderson  v.  In- 
ternational School  District  (N.  Dak.),  506. 

construction  of  statute.     Anderson  v.  International  School  District   (N.  Dak.),  506. 

executory  contract  as  creating  debt.    Anderson  v.  International  School  District   (N. 


Dak.),  506. 
Initiative    and    referendum — ^grant   of  power   to   municipality — ^validity.    State   v.    Duluth 

(Minn.),  683. 
Intoxicating  liquors — prohibition  of  sale — power  of  municipality.    State  v.  Duluth   (Minn.), 

683. 
Ordinances — who  may  attack  validity — person  not  affected.    State  v.  Duluth  (Minn.),  683. 
Public  utilities — acquirement  by  municipality— duty  as  to  lienholders.    Connell  v.  Kaukauna 

(Wis.),  247. 
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MUKICIPAI.  OOBPOBATXOHS  —  Oonttniied. 

Public  utilities — acquirement  by  municipality— iiature  of  proceeding.    Connell  t.  Kaukauijt 
(Wis.),  247. 

acquirement  by  municipality — ^power  of  municipality  to  purchase  and  operate  tele- 
phone system.    Spangler  v.  Mitchell  (S.  Dak.),  373.  Armotaied 

acquirement  by  municipality — ^power  of  trustee  to  act  for  lienholder.    Connell  v.  Kau- 

kauna   (Wis.),  247. 

acquirement  by  municipality — sufficiency  of  proceeding — ^notice  to  lienbolders.     Con- 


nell  V.  Kaukauna   (Wis.),  247. 
Baces — right  of  colored  persons  to  purchase  and  enjoy  property  without  discrimination. 
Buchanan  v.  Warley   (U.  S.),  1201. 

segregation  of  races — validity  of  ordinance.     Buchanan  v,  Warley  (U.  S.),  1201. 

Streets — personal   injury   from  defect—liability   of   municipality.     Fifield'a   Administratrix 

V.  Bochester  (Vt.),'^1016. 

personal  injury  from  defect — sufficiency  of  declaration  in  action  against  municipality. 

Fifleld's  Administratrix  ▼.  Bochester    (Vt.),  1016. 

See  also  Libel  and  Slander;  Street  Railways. 

NAMES. 

Idem  sonans — effect  of  omission  of  final  "s."     Woods  t.  State   (Ark.),  348.  Annotated 

See  also  Societies  and  Clnbs;  Trademarks  and  Trade  Nanies* 

NAMING  WITNESS, 
See  Depositions. 

NAVIGABLE  WATERS. 
See  Waters  and  IXrateroonrses. 

NEGLIGENCE. 

Burden  of  proof  as  to  elements  of  liability.    Boylan  v.  New  Orleans  B.  etc.  Co.  (La.) ,  287. 

Carriers  of  goods — injury  to  goods — delay  by  carrier  co-operating  with  act  of  God — ^liability 

of  carrier.     Seaboard  Air  Line  By.  v.  Mullin    (Fla.),  576.  Annotated 

injury  to  goods — injury  attributable  to  act  of  God — liability  of  carrier.     Seaboard 

Air  Line  By.  v.  Mullin  (Fla.),  576. 

Confusion  of  goods — fraudulent  confusion — effect.     Gurney  ▼.  Tenney    (Mass.),  739. 

Annotated 
Death  by  wrongful  act — damages — ^propriety  of  instruction  as  to  earnings  in  unlawful  occu- 
pation.    Bichardson  v.  Sioux  City   (Iowa),  618. 

damages — ^propriety  of  instruction  as  to  pecuniary  value  of  services  of  minor.    Licht- 

enstein  v.  L.  Fish  Furniture  Co.   (III.),  1087. 

damages — ^what  is  excessive  verdict.    Bichardson  v.  Sioux  City    (Iowa),  618. 

■  defenses — release  by  injured  person.     Bowe  v.  Bichards   (8.  Dak.),  294. 

evidence — ^admissibility  of  evidence  as  to  nature  of  injuries  received.    Wende  v.  Chi- 
cago City  B.  Co.    (111.),  222. 

evidence — admissibility  of  mortal! tv  tables  to  show  probable  duration  of  life.     Fi- 


fleld's Administratrix  v.  Bochester   (Vt.),  1016.  Annotated 

—  evidence — certain  evidence  held  to  be  immaterial.    Bichardson  r.  Sioux  City  (Iowa), 
618. 

instructions — ^instruction  held  not  to  assume  fact.     Wende  v.  Chicago  City  B.  Co. 


(111.),  222. 

-^  nature  of  cause  of  action.    Hamilton  v.  Erie  B.  Co.   (N.  T.)  928. 
—  power  of  foreign  consul  to  release  claim  for  damages  for  death.    Hamilton  v.  Erie  B. 
Co.   (N.  Y.),  928. 

rights  of  alien  beneficiary.    Hamilton  v.  Erie  B.  Co.  (N.  Y.),  928. 


Fire  escapes — statutory  regulation — duty  to  furniRh  as  dependent  on  notice  from  public  in- 
spector.    Lichtenstein  v.  L.  Fish  Furniture  Co.   (111.),  1087. 

statutory  regulation — furnishing  substitutes  as  compliance  with  statute.     Lichten- 
stein V.  L.  Fish  Furniture  Co.    (111.),  1087. 

statutory  regulation — propriety  of  instruction  as  to  duty  to  furnish.     Lichtenstein 


V.  L.  Fish  Furniture  Co.    (111.),  1087. 

statutory  regulation — sufficiency  of  compliance  with  statute.    Lichtenstein  v.  L.  Fish 


Furniture   Co.    (111.),   1087. 

Pires — statute  imposing  absolute  liability  on  railroad — construction  of  statute — meaning 
of  "company."     Pittsburgh,  etc.  B.  (5o.  v.  Chappell    (Ind.),  627. 

statute  imposing  absolute  liability  on  railroad — sufficiency  of  complaint  under  stat- 
ute. Pittsburgh,  etc.  B.  Co.  v.  Chappell  (Ind.),  627;  Pittsburgh,  etc.  B.  Co.  v.  Home 
Ins.  Co.  (Ind.),  828. 

statute   imposing  absolute  liability   on   railroad — ^validity   of   statute.     Pittsburgh, 


etc.  B.  Co.  V.  Chappell    (Ind.),  627.  Annotated 

-^  statute  imposing  absolute  liability  on  railroad — ^validity  of  statute.    Pittsburgh,  etc 
B.  Co.  v.  Home  Ins.  Co.    (Ind.),  828. 
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NEGUGENCE  —  Continiied. 

Innkeepers — liftbility  for  loss  of  property  of  guest.    Parker  v.  Dixon  (Minn.),  640. 

^Master  and  servant — act  outside  course  of  employment — liability  of  master  for  injury  to 

servant  stopping  work  to  get  drink.    Ingram's  Admx.  v.  Rutland  R.  Co.  (Vt),  1191. 

Annotated 
— —  act  outside  course  of  employment — ^what  constitutes.     Byram  v.  Illinois  Central  R. 

Co.  (Iowa),  1067. 

admissibility  of  evidence  as  to  intention  of  injured  servant.    Devine  v.  Delano  (111.), 

689. 

assumption  of  risk — ^breach  of  statutory  duty  of  master.     Correll  v.  Williams,  etc. 

Co.   (Iowa),  117. 

assumption   of   risk — ^instruction   properly   refused.     Correll   v.   Williams,    etc.    Co. 

(Iowa),  117. 

assumption  of  risk — ^negligence  of  another  servant.    Byram  v.  Illinois  Central  R.  Co. 

(Iowa),  1067. 

■  assumption  of  risk — unnecessary  dangers.     Devine  v.  Delano   (111.),  689. 

assumption  of  risk — validity  of  contract  by  employee  to  assume  risk  of  negligence. 

Devine  v.  Delano   (111.),  689. 

contributory  negligence  of  servant — ^burden   of  proof.     Ingram's  Administratrix  v. 

Rutland  R.  Co.    (Vt),  1191. 
contributory  negligence  of  servant — question  for  jury.     Ingram's  Admx.  v.  Rutland 

R.  Co.  (Vt.),  1191. 

contributory  negligence  of  servant — using  hand  car  at  night.     Home  v.   Atlantic 


.  Coast  Line  R.  Co.    (N.  Car.),  1171. 
duty  imposed  on  master  by  statute— duty  as  qualified  or  absolute.     Correll  v.  Wil- 
liams, etc.  Co.   (Iowa),  117. 

duty  imposed  on  master  by  statute— right  of  master  to  delegate  duty.     Correll  v. 


Williams,  etc.  Co.  (Iowa),  117. 

—  duty  of  employer  to  remove  danger.    Devine  v.  Delano  (111.),  689. 

—  duty  of  master  to  guard  dangerous  machinery— effect  of  noncompliance  with  statute. 
Correll  v.  Williams,  etc.  Co.   (Iowa),  117. 

federal  employers'  liability  ac^— contributory  negligence  as  defense.     Byram  v.  Illi- 


nois Central  R.  Co.   (Iowa),  1067. 

—  federal  employers*  liability  act — employees  within  act.    Byram  v.  Illinois  Central  R. 

Co.   (Iowa),  1067. 

federal  employers'  liability  act — injury  outside  course  of  employment — liability  of 


master.     Byram  v.  Illinois  Central  R.  Co.    (lo.wa),  1067.  Annotated 

—  fellow-servants — construction  of  statute  abrogating  doctrine.     Ingram-Dekle  Lumber 
Co.  V.  Geiger   (Pla.),  971. 

fellow  servants — engineer  and  track  repairer  as  fellow  servants.    Ingram-Dekle  Lum- 


ber Co.  V.  Geiger  (Fla.),  971. 

—  negligence  of  railroad  company — dangerous  obstruction  near  track.     Devine  v.  De- 
lano (111.),  689. 

—  negligence  of  railroad  company — running  train  with  headlight.  Home  v.  Atlantic 
Coast  Line  R.  Co.  (Jf*  Car.),  1171.  Annotated 
-^  negligence  of  railroad  company — switching  unlighted  car  without  warning.  Ingram's 
Admx.  V.  Rutland  R.  Co.   (Vt.),  1191. 

pleading — sufficiency  of  averment  of  negligence.    Ingram-Dekle  Lumber  Co.  v.  Geiger 


(Fla.),  97L 

—  workmen's  compensation  act— election  to  accept  act — authority  of  receiver.     Devine 
V.  Delano   (111.),  689. 

workmen's  compensation  act— election  to  accept  act — effect  of  elections-defenses  ex- 


cluded.    Devine  v.  Delano   (111.),  689. 

—  workmen's  compensation  act— increase  of  award — development  of  injury.     Boscarino 
V.  Carfagno  &  Dragonette  (N.  Y.),  530. 

— ^  workmen's  compensation  act — ^validity  of  Illinois  act.     Devine  v.  Delano   (II1.)»  689. 

—  workmen's  compensation  act — ^what  constitutes  "loss"  of  arm.     Northwestern  Fuel 
Co.  V.  Industrial  Commission    (Wis.),  633.  Annotated 

workmen's  compensation  act— w^hat  constitutes  "loss"  of  eye.    Boscarino  v.  Carfagno 


&  Dragonette   (N.  Y.),  630.  Annotated 

Physicians  and  surgeons—degree  of  care  and  skill  required  of  physician  or  surgeon.     Mc- 

Alinden  v.  St.  Maries  Hospital  Assoc.    (Idaho),  380. 
failure  to  make  test  before  operation  as  malpractice.    Harvey  v.  Richardson  (Wash.), 

gg2.  Annotated 
malpractice — excessiveness  of  damages.     McAlinden  v.   St.   Maries  Hospital  Assoc. 

(Idaho),  380. 

malpractice — propriety  of  instructions  as  to  punitive  damages.     McAlinden  v.   St. 


Maries  Hospital  Assoc.    (Idaho),  380. 
Pleading  negligence — sufficiency  of  declaration.    Ingram-Dekle  Lumber  Co.  v.  Geiger   (Fla.), 

971. 
Questions  of  law  and  fact — ^negligence  as  question  of  fact.    Boylan  v.  New  Orleans  R.  etc. 

Co.   (La.),  287. 
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NEGIIGEKOB  —  Oo^tlnved. 

Railroads — accident  at  crossing— contributory  n^ligence  of  peraon  injured.     Hamilton  t. 

Erie  R.  Co.  (N.  Y.),  928. 
accident  at  crossing — ^failure  of  railroad  to  give  signals  as  negligence.    Hamilton  ▼. 

Erie  R.  Co.   (N.  Y.),  928. 

injury  to  person  near  track — speed  of  train — liability  of  railroad.    Davis  v.  Southern 

R.  Co.    (N.  Car.),  861. 

injury  to  person  near  track — suction  of  train — Pliability  of  railroad.  Davis  v.  South- 
ern R.  Co.   (N.  Car.),  861.  Annotated 

running  engine  without  headlight  as  negligence  towards  person  on  trade  at  place 

other  than  crossing.     Home  v.  Atlantic  Coast  Line  R.  Co.   (N.  Car.),  1171.    Annotated 

RelcaBC  and  discharge — avoidance  for  misstatements  by  physician  as  to  nature  of  personal 
injuries.     Jacobson  v.  Chicago,  etc.  R.  Co.    (Minn.),  355.  Annotated 

Street  railways — collision  with  automobile — contributory  n^ligeace  of  automobile  driver. 
Frey  v.  Rhode  Island  Co.   (R.  I.),  920. 

use  of  street — duty  to  keep  lookout.    Boylan  v.  New  Orleans,  R.  etc.  Co.  (La.),  287. 

use  of  street — duty  with  respect  to  fire  apparatus.     Boylan  v.  New  Orleans  R.  etc. 

Co.   (La.),  287.  Annotated 

use  of  street — relative  rights  of  street  car  and  public.     Boylan  v.  New  Orleans  R. 


etc.  Co.  (La.),  287. 

Streets  and  highways — ^personal  injury  from  defect — liability  of  municipality.  FMeld's 
Administratrix  v.  Rochester   (Vt.),"l016. 

^*— —  personal  injury  from  defect — sujQiciency  of  declaration  in  action  against  municipality. 
Fifteld's  Administratrix  v.  Rochester  (Vt.),  1016. 

Tenants  in  common — aright  of  one  tenant  to  sue  for  damages  for  injury  to  premises.  Louis- 
ville, etc.  R.  Co.  V.  Jackson   (Ark.),  604.  Annotated 

Variance — proof  of  one  of  two  charges  of  negligence  as*  sufficient  to  warrant  recoverv.  De- 
vine  V.  Delano   (111.),  689. 

Warehouses — accounting  for  proceeds  of  damaged  property — conclusiveness  of  receipt  in  full. 
Hobbs  V.  Monarch  Refrigerating  Co.    (111.).  743. 

Waters  and  watercourses — deflection  of  suriface  water  by  railroad  embankmoit— duty  of  ad- 
joining owner  to  protect  his  property.     Louisville,  etc.  R.  Co.  v.  Jackson   (Ark.),  604. 

deflection  of  surface  water  by  railroad  embankment — liability  of  railroad.  Louis- 
ville, etc.  R.  Co.  V.  Jackson   (Ark.),  604. 

deflection  of  surface  water  by  railroad  embankment — question  for  jury.     Louisville, 

etc.  R,  Co.  V,  Jackson   (Ark.),  604. 

obstruction  of  watercourse — liability  for  injury  caused  by  extraordinary  flood.  Green 


ock  Corp.  V.  Caledonian  R.  Co.   (£ng.),  1103.  Annotated 

using  stream  to  float  timber — liability  for  injury  to  riparian  lands.     Boutwell  v. 

Champlain  Realty  Co.  (Vt.),  726.  Annotated 

NEGOTIABIJB  DfSTBlTltBNTB. 

See  Bills  and  Votes. 

NBWIiT  DISGOVEBEB  EVIBENCB. 

See  New  TziaL 

NEW8PAPEBS. 
See  Jnir;  Trial;  Vea«e. 

NEW  TBIAI.. 

Newly  discovered  evidence— diligence  required  to  warrant  new  trial.    State  ▼.  Pallet  (La.), 

102. 
"^^—^  discretion  of  court.    Hunter  v.  Bremer  (Pa.),  152. 

See  alao  Appeal  and  Error;  Bemainders  and  BeTorsions. 

NONJOINBEB  OF  PABTIES. 
See  Appeal  and  Error. 

NONSUIT. 
See  Appeal  and  Error;  Bismlssal  and  Nonndt. 

NOTES. 
See  BiUs  and  Netea. 

NOTICE. 

See  Bllla  and  Notes;  Bepoaltlons;  Fire  Escapes;  Frandnlent  Sales  and  Cenvej- 

aneea;  Pnblie  VtlUttee. 


OSNBRAL  IllDBZ.  I343 

NVISAKCm. 

Appeal — ^rigfat  to  appeal  from  conTiciioa  for  maintaininir  nuiaaiioe.    Toronto  K,  Co.  ▼.  Bex 

(Eng.),  991. 
Public  nuisance — ^permitting  street  cars  to  be  overcrowded  as  nuisance.    Toronto  R.  Go.  v. 

Rex  (Eng.),  991,  Atmotated 

mTMEBOUS  UfSTBUCTIONS. 
•••  XnstrvotiMftS. 

OBJECTIONS. 
M—  Ciimliua  Xawi  TrUl. 

OBSTBUCTIONS. 
8«e  Watevs  amd  'Wateroomsea. 

OFFEB  OF  EVIDENCE. 
«M  Trial. 

OFFICEBS. 
8ae  Covporatkma;  Elaetioaa;  PuMie  Ottoen* 

OPEBATIONS. 
8«e  Pkysielams  aacL  Sarseoaa. 


OPINION  EVIDENCE. 
See  Brideaee. 

OPTIONS. 
See  Ooatraetfl. 

OBDEB  OF  PBOOF. 
See  Appeal  aad  Error;  'Wills* 

OBDINANCES. 
See  Maaieipal  Corporattoas. 

OVEBHEABINO  CONVBBSATION. 
See  Witaesaee. 

OWNEBS  OF  PBEMISES. 

Validity  of  statute  imposing  license  tax  for  extracting  turpentine.     Thompson  ▼.  McLeod 
(Miss.),  674.  Annotated 

PABOI.  EVIDENCE. 

Abbreviations — admissibility  of  parol  evidence  to  explain.    State  v.  Gordon  (N.  Dak.),  442. 
Lost  documents — admissibility  of  parol  evidence  to  show  contents.    Taggart  ▼.  Hunter  (Ore.), 
128. 

PABTIES  TO  ACTIONS. 

Demurrer— demurrer  for  want  of  facts  as  reaching  defect  of  parties  plaintiff.    Pittsburgh, 
etc.  R.  Co.  V.  Home  Ins.  Co.  (Ind.),  828. 

Mortgages — foreclosure — necessary  parties — ^mortgagor  who  has  conrey^  equity.    Freanan  v. 
First  Nat.  Bank  (Okla.),  269. 

Original  proceeding  in  supreme  court — state  as  actual  plaintiif.    State  ▼.  Taylor  (N.  Dak.), 
683. 

Tenants  in  common — ^action  for  injury  to  property — necessity  of  joinder  of  tenants.    Louis- 
ville, etc.  R.  Co.  V.  Jackson  (Ark.),  604.  Annotated 

Wills — parties  to  proceeding  for  probate.    Conzet  v.  Hibben  (111.),  1197. 

See  alao  Appeal  aad  Error)  Criminal  liawi  Eleetioaai  Svbrogatioa. 

PASTEBS. 
Sea  Eleetions. 

PATENTS. 

Power  of  patentee  to  impose  conditions  on  use  of  article — ^restriction  aa  to  materials.    Mo- 
tion Picture  Patents  Co.  v.  Universal  Fihn  Mfg.  Co.  (U.  S.),  959. 
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Payment  of  negotiable  instrument — ^to  wiiom  made.    Connell  ▼.  Kaukauna  (Wis.)^  247* 
See  Also  Corporations;  Usury. 

PENALTIES. 
See  Fines  and  Penalties;  Sehools. 


See  Contracts. 

PERPETUATING  TSSTXMONT. 
See  Depositions. 

PBRSONAI.  INJURIES* 
See  Neglisence. 

PERSONAXi  PROPERTY. 

Rent  as  realty  or  personalty.     State  v.  Royal  Mineral  Assoc.  (Minn.),  145. 


See  Witnesses. 

PETITIONS. 
See   Conspiracy;  Elections;  Idbel  and  Slander. 

PHYSICIANS  AND  SURGEONS. 

Compensation — ^making  right  contingent  on  success — ^agr^ement  construed.    Harvey  v.  Ricb^ 

ardson  (Wash.),  881. 
License — ^right  to  join  two  defendants  in  indictment  lor  violation  of  license  statute.    State 

V.  McAninch  (Iowa),  550.  Annotated 

validity  of  statute  requiring  license.    State  v.  Mf^ninch  (Iowa),  559. 

Malpractice — degree  of  care  and  skill  required  .of  physician  or  surgeon.    McAlinden  v.  St. 

Maries  Hospital  Assoc.  (Idaho),  380. 
failure  to  make  test  before  operation  as  malpractice.    Harvey  v.  Richardson  (Wash.), 

881.  Annotated 

propriety  of  instructions  as  to  punitive  damages.     MeAlinden  v.  St.  Maries  Hospital 


Assoc.  (Idaho),  380. 

what  is  excessive  vefdiot.    MeAlinden  v.  St;  Maries  hospital  Assoc.  (Idaho),  38D. 


Release  and  discharge — avoidance  for  misstatements  by  physician  as  to  nature  of  personal 

injuries.    Jacobson  v.  Chicago,  etc.  R.  Co.   (Minn.),  355.  Annotated 

Witnesses — right  of  physician  to  testify  as  to  testamentary  capacity  of  patient.    Points  v. 

Nier  (Wash.),  1046.  Annotated 
See  also  Master  and  Serramt. 

PLEADING. 

Amendment — amendment  of  complaint — necessity  of  serving  new  answer.    Van  Woert  v.  New 
York  Life  Ins.  Co.   (N.  Dak.),  203.  Annotated 

amendment  of  declaration — amendment  held  not  subject  .to  plea  of  limitation.    Lidit* 


enstein  v.  L.  Fish  Furniture  Co.  (111.),  1087. 
—  amendment  of  declaration — effect  on  original  pleading.    Wende  v.  Chicago  City  R.  Co. 
(111.),  222. 

amendment  of  declaration — right  to  serve  new  answer.    Wende  v.  Chicago  City  R. 


Co.  (111.),  222.  Annotated 

—  amendment  setting  up  new  aotion — raising  question  by  demurrer.    Wende  v.  Chicago 
City  R.  Co.   (111.),  222. 

election  contest — amendment  of  pleadings.    Johnson  v.  Little  (Ky.),  70. 


Construction — construction  against  pleader.     Boutwell  v.  Champlain  Realty  Co.    (Vt.),  726. 
Declaration — sufficiency  of  averment  of  ultimate  facts.    Ingram-Dekle  Lumber  Co.  v.  Geiger 

(Fla.),  971. 
Demurrer — action  of  court  held  to  be  equivalent  to  ruling  on  demurrer.    Lichtenstein  v.  L. 

Fish  Furniture  Co.   (111.),  1087. 

demurrer  for  want  of  facts  as  reaching  defect  of  parties  plaintiff.     Pittsburgh,  etc 

R.  Co.  V.  Home  Ins.  Co.  (Ind.),  828. 

effect  of  standing  on  demurrer.    Wende  v.  Chicago  City  R.  Co.  (III.),  222. 

necessity  of  memorandum  of  objections.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co. 


(Ind.),  828. 

—  pleading  taken  as  true.    Taulbee  v.  Hargis   (Ky.),  762. 

—  scope  of  admission  by  demurrer — want  of  adequate  legal  remedy.    Boutwell  v.  Champ- 
lain  Realty  Co.  (Vt.),  726. 
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PI^BABINOw  Ooatlaiied. 

Demurrer — wftiver  by  pleading  to  merits.    Citizens  Sav.  Bank,  etc.  Co.  v.  Northfield  Trust  Co. 

(Vt.),  891. 
Divorce — ^necessity  of  pleadinff  condonation.    Kiekamp  t.  Klekamp  (111.),  663.  Annotated 

Eminent  domain— complaint  held  to  be  sufficient.    Blackwell  Lumber  Co.  v.  Empire  Mill  Co. 

(Ida.),  189. 
Fire — statute  imposing  absolute  liability  on  railroad — sufficiency  of  complaint  under  statute. 

Pittsburgh,  etc.  R.  Co.  y.  Chappell  (Ind.),  627;  Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co. 

(Ind.),  828. 
Limitation  of  actions — ^necessity  of  pleading  statute  of  limitations.    Taulbee  v.  Hargis  (Ky.), 

762. 
Master  and  servant — action  for  injuries  to  servant — sufficiency  of  averment  of  negligence. 

Ingram-Dekle  Lumber  Co.  v.  Geiger  (Fla.),  971. 
Negligence — sufficiency  of  declaration  in  action  for  negligent  injuries.    Ingram-Dekle  Lumber 

Co.  V.  Geiger  (Fla.),  971. 
Streets  and  highways — personal  injury  from  defect — sufficiency  oif  declaration  in  action  against 

municipality.     Fifield's  Administratrix  v.  Rochester   (Vt.),  1016. 
Variance — contracts — date  of  contract— effect  of  variance  between  pleading  and  proof.    Gor- 
don v.  Spellman  (Ga.),  852. 
general  rule  as  to  correspondence  of  allegata  and  probata.    Ingram-Dekle  Lumber  Co. 

V.  Geiger  (Fla.),  971. 

negligence — proof  of  one  of  two  charges  of  negligence  as  sufficient  to  warrant  re- 


covery.   Devine  v.  Delano  (111.),  689. 
See  also  Wills. 

PLEA  IK  ABATEM£NT. 
See  Appeal  and  firror* 

POUCE  POWER. 
See  Comstitfitlonal  I«aw* 

POIX  BOOKS. 
See  Eleetioiis. 

POOL. 
See  Gaminff. 

POSSESSIOK. 
See  I&tozioatins  Idqnora. 

PBE-EXISTING  BEBTS. 
See  Sales;  Vendor  and  Pnrobaser* 

PREFERENCE. 
See  Appeal  and  Error. 

PREFERRED  STOCK. 
See  Stook  and  Stockliolders. 

PREROGATIVE  JURISDICTION. 
See  Conrta. 

PRESUMPTIONS. 

Aliens — ^presumption  of  alienage.    Hamilton  v.  Erie  R.  Co.  (N.  Y.),  928. 

Death — presumption  of  death  from  absence.    Werner  v.   Fraternal   Bankers'   Reserve   Soc. 

(Iowa),  1005. 
Elections — presumption  that  voter  was  qualifted.    Webb  v.  Bowden   (Ark.),  60. 
Navigable  waters — ^presumption  as  to  navigability.    Boutwell  v.  Champlain  Realty  Co.  (Vt.), 

726. 

Public  officers — ^presumption  as  to  validity  of  acts.     Hamilton  v.  Erie  R.  Co.  (N.  Y.),  928. 

Sobriety — ^presumption  of  temperance  or  sobriety.    Richardson  v.  Sioux  City  (Iowa),  168. 

Annotated 

Statutes — presumption  in  favor  of  validitv  of  statute.    State  v.  Philips  (Fla.),  138;  Bout- 
well  V.  Champlain  Realty  Co.  (Vt.),  726. 

Trial — presumption  of  prejudice  of  judge  in  absence  of  unfair  ruling.    State  v.  Gordon   (N. 
Dak.),  442. 
See  also  Appeal  and  Error. 
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PRICE  OOMTBOZi. 
See  teles. 

PRINCIPAI.  AND  AOEHT. 
See  Affeney. 

PRIVIU5GED  OOMMUmOATIONS. 
See  Idbel  and  Slander;  'WitAessee. 

PROBABItE  CAUSE. 
See  Malioions  Proaeeution. 

PROBATE. 
See  Wille. 

PROBATE  COURTS. 

See  Conrtfl. 

PROCESS. 

Foreign  corporations — service  of  process  on  corporate  officer — officer  not  at  domidl.    Bagdon 

v.  Philadelphia,  etc.  Coal,  etc.  Co.   (N.  Y.),  389. 
service  of  process  on  designated  agent — cause  of  action  arising  oatside  state.    Bagdon 

Y.  Philadelphia,  etc.  Coal,  etc.  Co.  (N.  Y.),  389.  AnnotaUd 

PROMISSORY  KOTES. 

See  Bills  and  Notes. 


See  Corporations. 

PROOF  OF  OTHER  CRIMES. 
See  EmbesBlement;  Prostitution. 

PROOFS  OF  LOSS. 
See  Beneficial  Assooiations. 

PROPERTY. 
See  Constitutional  Xaw. 

PROSECUTING  ATTORNEYS. 

Schools — duty  of  prosecuting  attorney  to  serve  independent  school  district.    Mollohan  T. 

Cavender   (W.  Va.),  499. 
Substitute — power  of  court  to  appoint  special  prosecuting  attorney  as  substitute.    State  v. 

Flavin  (S.  Dak.),  713.  Annotated 

See  also  Malicions  Prosecution. 

PROSTITUTION. 

Accepting  earnings  of  prostitute — admissibility  of  evidence  as  to  character  of  accused.    State 
V.  Schuman  (Wash.),  633. 

nature  of  offense — intent.    State  v.  Schuman  (Wash.),  63. 

proof  of  other  offenses.     State  v.  Schuman  (Wash.),  688. 

sufficiency  of  information.    State  v.  Schuman   (Wash.),  633. 

what  constitutes  acceptance.    State  v.  Schuman   (Wash.),  633. 

PROTEST. 
See  Bills  and  Notes. 

PUBLICATION. 
See  Jury;  Trial;  Venue. 

PUBUC  NUISANCES. 
See  Nuisances. 

» 

PUBUC  OFFICERS. 

Bonding  of  public  officers — ^validity  of  statute  establishing  fund.    State  v.  Taylor  (K.  Dak.)» 
583.  -  Annotated 
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FUBUC  OFFIOEBS  — Comtlmved. 

Gompensation — bright  to  fees  as  between  depujty  and  officer.    Soofield  v.  Wilcox  (N.  Dak.) »  836. 

Annotated 
Eligibility — as  of  what  time  required.    Neelley  ▼.  Farr  (Ck>lo.),  23. 
Mandamus — abatement  of  mandamus  by  termination  of  respondent's  office.    Eureka  Pipe  Line 

Co.  V.  Riggs  (W.  Va.),  995.  Annotated 

Presumption  as  to  validity  of  act  of  public  officer.    Hamilton  v.  Erie  R.  Go.  (N.  Y.),  928. 
Removal— corrupt  practice  act — ^procedure — construction  of   statute.    Diehl   v.   Totten    (N. 

Dak.),  884. 

proceeding  to  remove  public  officer — right  to  jury  trial.    Diehl  v.  Totten  (N.  Dak.)^ 

884. 

See  also  Bribery. 

FUBUC  POIJCT.    . 
Bee  Oonstitntional  I«aw. 

PUBLIC  PBOSECUTOB. 
See  Malioions  Proseentioii. 

PUBLIC  UTILITIES. 

Acquirement  by  municipality — duty  as  to  lienholders.    Connell  v.  Kaukauna  ( Wis.) ,  247. 

electric  lighting  plant — ^nature  of  proceeding.     Connell  ▼.  Kaukauna  (Wis.),  247. 

electric  lighting  plant — sufficiency  of  proceedings — ^notice  to  lienholders.     Connell  y. 

Kaukauna  (Wis.),  247. 

power  of  trustee  to  act  for  lienholder.    Connell  v.  Kaukauna  (Wis.),  247. 

telephone   system — ^power   of   mimicipality    to   purchase    and   operate.    Spangler    v. 


Mitchell  (S.  Dak.),  373.  Annotated 

PXTNITIVE  DAMAOBS. 
See  Bajnacea* 


See  Sehools. 

PURCHASEBS  FOB  VALUE. 
See  Sales;  Vendor  and  Pnrehaaev* 

QUALIFICATIONS. 
See  Eleotlona* 

QUALIFIED  DUTY. 
See  Master  and  Servant* 


QUESTIONS  OF  LAW  AND  FACT. 

Contracts — abandonments-question  of  law  or  fact.    McCurry  v.  Purgason  (N.  Car.),  007. 
Limitation   of   actions — ^interruption    of   statute — absence    from    state   as   question    of   fact. 

Hunter  v.  Bremer   (Pa.),  152. 
Malicious   prosecution— probable   cause  as  question   of   law   or   fact.     Hightower   v.   Union 

Savings,  etc.  Co.  (Wash.),  489. 
Master  and   servant — contributory   negligence   of   servant  as  question   for   jury.     Ingram's 

Admx.  V.  Rutland  R.  Co.   (Vt.),  1191. 
Negligence  as  question  of  law  or  fact.    Boy  Ian  v.  New  Orleans  R.  etc.  Co.  (La.),  287. 
Waters   and   watercourses — deflection   of   surface   water   by   railroad   embankment — question 

for  jury.     Louisville,  etc.  R.  Co.  v.  Jackson   (Ark.),  604. 

QUORUM. 
See  Grand  Jury. 

RACES. 

Discrimination — right  of  colored  persons  to  purchase  and  enjoy  property  without  discrimina- 
tion.    Buchanan  v.  Warley   (U.  S.),  1201. 
Segr^ation  of  races — ^validity  of  ordinance.    Buchanan  v.  Warley  (U.  S.),  1201. 

RAlIiROABS. 

Crossings — accident  at  crossing — contributory   negligence  of  person  injured.     Hamilton   v. 

Erie  R.  Co.  (N.  Y.),  928.  ^.  ^^      .^ 
accident  at  crossing — failure  of  railroad  to  give  signals  as  negligence.     Hamilton  v. 

Erie  R.  Co.   (N.  Y.),  928. 
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RAII.ROAJD8  —  Oomtlnved. 

Depot  grounds — authority  of  grant  of  exclusive  privilege.     Hose  v.  Public  Service  Com- 

mission  (W.  Va.),  700.  Annotated 

Eight-hour  law — ^validity  of  federal  statute  establishing  eight-hour  day  and  regulating  wages 

for  railroad  employees.     Wilson  v.  New   (U.  S.),  1024. 
Fires — statute  imposing  absolute  liability  on  railroad — construction  of  statute — meaning  of 

"company."     Pittsburgh,  etc.  R.  Co.  v.  Chappell   (Ind.),  627. 
statute  imposing  absolute  liability  on  railroad — sufficiency  of  complaint  under  statute. 

Pittsburgh,  etc.  R.  Co.  v.  Chappell    (Ind.),  627;   Pittsburgh,  etc.  R.  Co.  v.  Home  Ins. 

Co.   (Ind.),  828. 

statute   imposing   absolute    liability   on   railroad — validity   of   statute.      Pittsburgh, 


etc.  R.  Co.  V.  Chappell  (Ind.),  627.  ^  Annotated 

statute   imposing   absolute   liability   on   railroad — validity    of   statute.      Pittsburgh, 


etc.  R.  Co.  V.  Home  Ins.  Co.   (Ind.),  828. 
Headlights — running   train   without   headlight   as   negligence    towards   person   on    track   at 

place  other  than  crossing.     Home  v.  Atlantic  Coast  Line  R.  Co.   (N.  Car.),  1171. 

Annotated 
Injurv  to  person  near  track — speed  of  train — liability  of  railroad.    Davis  v.  Southern  R.  Go. 

(N.  Car.),  861. 

suction  of  train — liability  of  railroad.     Davis  v.  Southern  R.  Co.   (N.  Car.),  861. 

Annotated 

Waters  and  watercourses-*deflection   of   surface   water   by   railroad   embankment — duty   of 

adjoining  owner  to  protect  his  property.    Lfouisville,  etc.  R.  Co.  v.  Jackson   (Ark.),  604. 

deflection  of  surface  water  by  railroad  embankment — ^liatbility  of  railroad.     Louis- 
ville, etc.  R.  Co.  V.  Jackson  (Ark.),  604. 

deflection  of  surface  water  by  railroad  embankment-^^uestion  for  jury.     Louisville, 


etc.  R.  Co.  v.  Jackson   (Ark.),  604. 
What  constitutes  railroad — construction  of  statute  abrogating  fellow-servant  doctrine.    In- 
gram-Dekle  Lumber  Co.  v.  Geiger   (Fla.),  971. 
See  also  ETidenoe;  Master  aad  Serrant. 


Evidence — admissibility  of  evidence  as  to  church  membership  of  prosecutrix.    State  v.  Asbury 

(Iowa),  856. 
admissibility  of  evidence  of  denial   by   accused   of  use  of   force.     State  v.   Asbury 

(Iowa),  856. 

admissibility  of  opinion   as  to   possibility   of  committing   rape.     State  ▼•   Aabury 


(Iowa),  856. 

—  flight  of  accused — proof  by  indirection.     State  v.  Asbury  (Iowa),  856. 


Rent  as  realty  or  personalty.     State  v.  Royal  Mineral  Assoc.  (Minn.),  145. 

REA80KABI.E  DOUBT. 

Sufficiency  of  instruction  as  to  reasonable  doubt.    State  v.  Asbury  (Iowa),  856.    - 

BECALLING  WITNESSES. 
See  Trial. 

RECEIPTS. 
See  Warelionses;  Witnesaei. 

RECEIVERS. 

Workmen's   compensation   act — authority   of   receiver   to   elect   to    accept   act.      Devine    v. 
Delano   (IlL),  689. 

"BECENT." 

Meaning  of  "recent."    State  v.  Stanton  (Iowa),  813.  '  Atmotaied 

BECORD. 
See  Appeal  and  Error. 

BECOBDING  ACTS. 

Fraudulent   conveyances — delay    in   recording   deed   as   constituting   fraud   on    creditors   of 
grantor.    Manders  v.  Wilson   (U.  S.),  1052.  Annotated 

BECOVEBT  OF  PAYMENTS. 
See  Usury. 
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Kagter  in  chancery — allowance  of  fcea — excessivencss.    Klekamp  ▼.  Klekamp   (Ill.)f  663. 

REFtTNDING  TAXES. 
See  Taxation. 

REJECTION  OF  VOTES. 
See  Eleetions. 

RELEASE  AND  DISCHARGE. 

Avoidance  of  release — ^miBrepresentations  not  intentionally  false.     Jacobson  v.  Chicago,  etc. 

R.  Co.   (Minn.),  366. 
misstatements  by  physician  as  to  nature  of  personal  injuries.    Jacobson  v.  Chicago, 

etc.  R.  Co.  (Minn.),  355.  Annotated 

Death  by  wrongful  act— defenses — release  by  injured  person.    Rowe  v.  Richards   (S.  Dak.), 

294. 

power  of  foreign  consul  to  release  claim  for  damages  for  death.    Hamilton  v.  Erie 

R.  Co.   (N.  Y.),  928. 

Fire  insurance — subrogation   of  insurer  to  rights  against  wrongdoer— effect  of  release  by 
insured.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co.  (Ind.),  828. 
See  also  Stock  and  Stoeklioldera. 

REMAINDERS  AND  REVERSIONS. 

Dower — sale   of   reversion   for   debt — proof    of   existence   of    debts — motion    for   new   trial 
raising  question.     Sutton  v.  Ford    (Ga.),  106. 

sale  of  reversion  for  debt — propriety  of  instructions.    Sutton  v.  Ford  (Ga.),  106. 

REMAND. 
See  Appeal  and  Error. 

RENEWAL. 
See  Usury. 

RENT. 
See  Landlord  and  Tenant. 

REPETITION. 
See  Ltbel  and  Slander. 

REPUGNANCY. 
See  Deeds. 

RESCISSION. 
See  Sales. 

RESERVATIONS. 
See  Deeds. 

RES  GESTAE. 
See  Evidence. 

''RESIDENCE." 

Meaning  of  "residence."    Hunter  v.  Bremer   (Pa.),  162. 
See  also  Elections. 

RES  JUDICATA. 

IssueB  concluded — judgment  in  rem.     Werner  v.  Fraternal  Bankers'  Reserve  Soc.    (Iowa), 
1005. 
See  also  Torts;  Wills. 

RESULTING  TRUSTS. 
See  WiUs. 

RETURNS. 
See  Elections. 

REVENUES. 

See  Municipal  Corporations. 

Ann.  Cas.  1018A. — 79. 

) 
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BEVEB8IOKB. 
Bee  Remainders  and  Reversions. 

REVOCATIOK  OF  I10EH8E. 
See  Conspiracy;  Libel  and  Slander* 

RIPARIAN  OWNERS. 
See  Waters  and  Watereonrses. 


See  Waters  and  Watereonrses. 


Assault  with  intent  to  commit  robbery — elements  of  offense — ^foroe  or  intimidation.    State 
V.  Lewis   (Iowa),  403.  Annotated 
elements   of  offense — "malice  aforethought."     Gordon  v.    State    (Ark.),   419. 

suf5.cienc7  of  evidence  of  guilt.    State  ▼.  Lewis  (Iowa) ,  403.  Annotated 

sufficiency  of  evidence  of  identity  of  accused.     Gordon  v.   State    (Ark.),  419. 

Annotated 
Elements  of  offense — force  requisite.    Gordon  v.  State  (Ark.),  419.  Annotated 

See  Nantes. 

SAIiES. 

Bona  fide  purchasers — ^purchaser  of  chattel  for  pre-existinff  debt  as  purchaser  for  value. 

W.  G.  Ward  Lumber  Co.  v.  America  Lumber,  etc.  Co.   (Fa.),  451.  Annotated 

Conflict  of  laws— construction  of  contract  of  sale.    W.  G.  Ward  Lumber  Co.  v.  American 

Lumber,  etc.  dJo.    (Pa.),  451. 
Evidence— certain  evidence  as  to  contract  of  sale  held  to  be  inadmissible.     McGarry  v. 

Superior  Portland  Cement  Co.    (Wash.),  572. 
"Market  price" — selling  price  fixed  by  combination  as  "market  price."    McGarry  v.  Superior 

Portland  Cement  Co.  (Wash.),  572.  Annotated 

Patents — ^power  of  patentee  to  impose  conditions  on  use — ^restriction  as  to  materials.   Motion 

Picture  Patents  Co.  v.  Universal  Film  Mfg.  Co.   (U.  S.),  959. 
Price  control — control  by  manufacturer  of  reselling  price-— colorable  license  as  sale.    Straus 

V.  Victor  Talking  Machine  Cd.    (U.  S.),  955. 
Rescission — right  of  seller  to  rescind  as  against  transferee  not  bona  fide  purchaser.    W.  G. 

Ward  Lumber  Co.  v.  American  Lumber,  etc.  Co.  (Pa.),  451. 

SCHOOIA. 

Pupils — expulsion  from  school — ^liability  of  member  of  board  of  education  for  penalty.    Bright 
V.  Beard  (Minn.),  399. 

suspension  from  school — power  to  suspend  pupil  on  ground  of  exposure  to  contagious 

disease.    Bright  v.  Beard  (Minn.),  399.  Annotated 

School  districts— ^uty  of  prosecuting  attorney  to  serve  independent  school  district.    Mollohan 

V.  Cavender   (W.  Va.),  499. 
— ^-: —  power  of  school  district  to  employ  counsel.     Mollohan  v.  Cavender  (W.  Va.),  499. 

AniMtated 

SEGREGATION  OF  RACES. 
See  Races. 

SELF-EXECUTING  PROVISIONS. 
See  Constitiitlonal  liaw. 

SEPARATION. 
See  Alienation  of  Aifeotions* 

SERIOUS  HiUfESS. 
See  Life  Insurance. 

SERVICE  OF  PROCF3S. 
See  Pleading;  Process. 

SETTING  ASIDE  INBICTtfENT. 
See  Criminal  Law. 
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8H£RIFF8  AND  CONSTABIJB8. 

CommiBsioiiB — execution  sale — ^right  to  commission  where  purchaser  is  entitled  to  proceeds 
of  sale.    Lyman  v.  Thorn  (Wyo.)!  368. 

SICKNESS. 
See  liife  Insurance;  Master  and  Serrant. 

SIGNAIA. 
See  Railroads* 

SIONATUBBS. 

See  Handwriting;  Wills. 

SITUS. 
See  Taxation. 

SOBBIETT. 

Presumption  of  temperance  or  sobriety.    Richardson  v.  Sioux  City  (Iowa),  018;       Annotated 

SOCIETIES  AND  CIiUBS. 

Name — right  of  voluntary  association  to  protection  in  use  of  name.    Faisan  v.  Adair  (Ga.), 
243.  Annotated 

8PECIAI.  ISSUES. 
See  Trial. 

SPECIAI.  PROSECUTING  ATTORNEYS. 
See  ProsecntinK  Attorneys. 

SPECIFIC  PERFORMANCE. 

Contract  to  make  will — quantum  of  proof  required  to  warrant  specific  performance.    Brown 
▼.  Golightly  (8,  Car.),  1185. 


See  Railroads. 

STARE  DECISIS. 

Ruling  as  to  propriety  of  instruction — effect  as  against  different  objection.    Lichtenstein  ▼. 
L.  Fish  Furniture  Co.  (Ill.)>  1087. 

STATES. 
See  Eminent  Demaimi  Parties  to  Aotiona. 

STATIONS. 
See  Depeta. 

STATUTE  OF  FRAUDS. 
See  Frands,  Statute  of. 

STATUTE  OF  UMITATIONS. 

See  Idniitation  of  Actions. 

STATUTES. 

Construction — construction  in  favor  of  validity.    Spangler  v.  Mitchell  (S.  Dak.)^  373;  Stale 
V.  Taylor   (N.  Dak.),  683. 

construction  of  adopted  statute.    Rose  v.  Public  Service  Commission  (W.  Va.),  700. 

Person  v.  Mattson  (N.  Dak.),  747. 

construction  to  effectuate  legislative  intent.    State  v.  Taylor   (N.  Dak.),  683. 

prior  state  of  law  as  aid  to  construction.    Correll  v.  Williams,  etc.  Co.   (Iowa),  117. 

rules  of  construction — ^unambiguous  statute.    Correll  v.  Williams,  etc.  Co.    (Iowa), 

117. 
-  statutes  in  paifi  materia — consolidation  of  corporations.     Norton  v.  Union  Traction 


Co.  (Ind.),  156. 
Validity — determination  of  moot  question  by  court.    State  v.  Tkylor  (N.  Dak.),  683. 

dutv  of  court  to  enforce  statute.    State  v.  Philips  (Fla.),  138. 

effect  of  partial  invalidity  of  statute.    State  v.  Philips  (Fla.),  138;  Pittsburgh,  etc. 

R.  Co.  V.  ChappeU  (Ind.),  627;  Diehl  v.  Totten  (N.  Dak.),  884. 
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STATUTES  —  Conttmied. 

Validity — presumption  in  favor  of  validity  of  statute.    State  v.  Philips  (Fla.),  138;  Boutwell 
V.  Champlain  Realty  Co.  (Vt.),  726. 

public  policy  as  judicial  question.     State  v.  Taylor  (N.  Bak.),  683. 

test  of  validity  of  statute.     State  v.  Taylor  (N.  Dak.),  583. 

title  and  subject-matter — Indiana  statute  authorizing  consolidation  of  corporations. 

Norton  v.  Union  Traction  Co.   (Ind.),  166. 

title  and  subject-matter — Indiana  statute  making  railroads  liable  for  damage  by  fire. 


Pittsburgh,  etc.  R.  Co.  v.  Chappell  (Ind.),  627. 

—  who  may  attack  statute — person  not  siffected.     State  v.  Philips  (Fla.),  138;  State  v. 

Taylor   (N.  Dak.),  583. 

who  may  attack  statute — person  whose  right  to  sell  property  is  directly  involved. 


Buchanan  v.  VVarley  (U.  S.),  1201. 

wisdom  of  statute — judicial  review.     State  v.  Taylor  (N.  Dak.),  683. 

See  also  Constitutional  !Law;  CrinUnal  Law;  Eleotions;  Mnnioipal  Corpoxa-> 

tions;  Usury. 

STICKERS. 

See  Elections. 

8TIPni«ATIONS. 

Withdrawal  of  stipulation — right  to  withdraw.    Kriss  v.  Union  Pacific  R.  Co.  (Neb.),  1122. 

STOCK  AND  STOCKHOLDERS. 

Consolidation  of  corporations — estoppel  of  shareholders  to  object.    Norton  v.  Union  Traction 

Co.   (Ind.),  156. 
necessity  of  unanimous  consent  of  stockholders.    Norton  v.  Union  Traction  Co.  (Ind.), 

156.  Annotated 

procedure  for  consolidation — persons  entitled  to  vote.    Norton  v.  Union  Traction  Co» 


(Ind.),  156. 

Inheritance  tax — situs  of  corporate  stock.     State  v.  Dunlap  (Ida.),  646.  Annotated 

Preferred  stockholders — rights  on  distribution  of  corporate  assets.    National  Bank  v.  Amosa 

(Ga.),  74. 
Subscription  to  stock — construction  of  subscription — common  or  preferred  stock.    National 

Bank  v.  Amoss  (Ga.),  74. 

release  of  subscriber — change  in  corporate  purpose.    National  Bank  v.  Amoss  (Ga.), 

74.  Annotated 

release  of  subscriber — fraud  of  promoter.    National  Bank  v.  Amoss  (Ga.),  74. 

withdrawal  of  subscription — effect  on  other  subscriptions.    National  Bank  y.  Amosa 


(Ga.),  74. 

STOPPING  WORK. 
See  Master  and  SerTant* 

STREAMS. 
See  Waters  and  Watereonrses. 

STREET  RAILWAYS. 

Collision  with  automobile— contributory  negligence  of  automobile  driver.    Frey  t.   Rhode 

Island  Co.   (R.  I.),  920. 
Use  of  street — duty  to  keep  lookout.    Boy  Ian  v.  New  Orleans  R.  etc.  Co.  (La.),  287. 

duty  with  respect  to  fire  apparatus.    Boylan  v.  New  Orleans,  R.  etc,  Co.  (La.),  287. 

Annotated 

relative  rights  of  street  car  and  public.    Boylan  v.  New  Orleans  R.  etc.  Co.  (La.),  287. 

See  also  Carriers  of  Passengers;  Corporations. 

STREETS  AND  HIGHWAYS. 

Personal  injury  from  defect — liability  of  municipality.     Fifleld's  Administratrix  t.  Rochester 
(Vt.),  1016. 

sufficiency  of  declaration  in  action  against  municipality.   Tifleld's  Administratrix  v. 

Rochester  (Vt.),  1016. 

See  also  Street  Railways. 

SUBROGATIOir. 

Fire  insurance — subrogation  of  insurer   to  rights  against  wrongdoer— effect  of  release  by 
insured.     Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co.   (Ind.),  828. 

subrogation  of  insurer  to  rights  against  wrongdoer — right  of  insurer  to  sue  in  own 

name.    Pittsburgh,  etc.  R.  Co.  v.  Home  Ins.  Co.   (Ind.),  828.  Annotated 

SUBSCRIPTION. 
See  Stock  and  Stookliolders. 
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SITB8TITUTE  PBOSECUTING  ATTOBNET8. 
See  Froseouting  Atton&eya. 

SUCCESSION  TAXES. 
See  Taxation. 

SUCTION. 

See  Railroads. 

SUFFICIENCY  OF  EVIDENCE. 
See  Appeal  and  Error;  ETidenoe* 

SUNSTROKE. 
See  Aooident  Insurance. 

SURFACE  WATERS. 
See  Waters  and  Watercourses. 

SURGICAL  ATTENDANCE. 

See  Master  and  Servant. 

# 

SURVIVAL  OF  ACTIONS. 
See  Actions. 

SUSPENSION  FROM  SCHOOL. 
See  Schools. 

TAXATION.  ' 

Income  tax — situs  of  income  of  corporation  for  purpose  of  income  tax.    United  States  Glue 
Co.  V.  Oak  Creek  (Wis.),  421.  Annotated 
Inheritance  taxes — discrimination  against  aliens.     Moody  v.  Hagen  (N,  Dak.),  933. 
power  to  appoint  appraisers — conditions  precedent.     State  v.  Dunlap  (Ida.),  546. 

property  subject.     State  v.  Dunlap   (Ida.),  546. 

situs  of  corporate  stock.     State  v.  Dunlap  (Ida.),  546.  Annotated 

Property  subject  to  taxation — turpentine  lease  as  property.    Thompson  v.  McLeod   (Miss.), 

674. 

unaccrued  rents  as  credits.     State  v.  Royal  Mineral  Assoc.  (Minn.),  145. 

Refunding  taxes — setting  aside  order  for  refunding — procedure.     Eureka  Pipe  Line  Co.  v. 

Riggs  (W.  Va.),  906. 
See  also  Licenses. 


See  Appeal  and  Error. 

TEIJBORAPHS  AND  TELEPHONES. 

Municipal   corporations — power    to   purchase    and   operate  '  telephone    system.    Spangler    v. 
Mitchell  (S.  Dak.),  373.  Annotated 

TEMPERANCE. 

Presumption  of  temperance  or  sobriety.    Richardson  y.  Sioux  City  (Iowa),  618.      Annotated 

TENANTS  IN  COMMON. 

Injury  to  property — right  of  one  tenant  in  common  to  sue.    Louisyille,  etc.  R.  Co.  v.  Jackson 
(Ark.),  604.  Annotated 

TENDER. 

See  Bills  and  Notes. 

TEN-HOUR  LAWS. 
See  Labor  Laws. 

TESTAMENTARY  CAPACITT. 
See  Wills. 

TIME. 

Computation  of  time — "from''  as  word  of  exclusion.    Frey  v.  Rhode  Island  Co.  (R.  I.),  020. 

Annotated 
^*to"  as  word  of  exclusion.     Frey  v.  Rhode  Island  Co.   (R.  I.),  920. 
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**TO." 

"To"  as  word  of  exclusion.    Frey  v.  Rhode  Island  Co.  (R.  I.),  920. 

TOBT8. 

Joint  tortfeasors — unsatisfied  judgment  against  one  as  bar  to  action  againBt  other.    Ketel- 
sen  y.  Stilz  (Ind.),  965. 

TRACK  REPAIREB8. 
See  Master  and  Serrant. 

TRADEMARKS  AND  TRADE  NAMES. 

Unfair  competition — necessity  of  fraudulent  intent.    Wood  v.  Wood  (Ore.),  226. 

use  of  personal  name  as  unfair  competition.    Wood  v.  Wood    (Ore.),  226. 

Annotated 
See  also  Societies  and  Clubs. 

TRAINS. 
See  Railroads. 

TRANSACTIONS  WITH  DECEDENTS. 

See  Witnesses. 

TRANSITORY  CAUSES  OF  ACTION. 

See  Venue. 

TREATIES. 

Construction  of  treaty.    Hamilton  v.  Erie  R.  Co.  (N.  Y.),  928. 
Treaty  as  supreme  law  of  land.    Hamilton  v.  Erie  R.  Co.  (X.  Y.),  928. 

TREES  AND  TIMBER. 

Licenses — validity  of  statute  imposing  license  tax  for  extracting  turpentine.  Thompson  v. 
McLeod   (Miss.),  674.  Annotated 

Riparian  owners — ^using  stream  to  float  timber — liability  for  injury  to  riparian  lands.  Bout- 
well  V.  Champlain  Realty  Co.   (Vt.),  726. 

TRIAli. 

Admission  of  evidence — ^admission  or  inspection  of  articles  as  within  discretion  of  court. 
State  V.  Farnam  (Ore.),  318. 

evidence  admissible   for   some   purpose — necessity   of   specific  objection.    Comstock's 

Administrator  v.  Jacobs   (Vt.),  465. 

evidence  competent  for  one  purpose  only — ^admissibility.    State  v.  Farnam    (Ore.), 


318;  McCarthy's  Adm'r  v.  Northfleld  (Vt),  943. 

scope  of  general  objection  to  evidence.     Devine  v.  Delano  (111.),  689. 


Conduct  of  court— comment  on  evidence — ^what  constitutes.     State  v.  Schuman  (Wash.),  633. 

time  for  objection.     State  v.  Randall  (N.  Car.),  438. 

Continuance — criminal  case — prejudicial  newspaper  publication  as  grotmd  for  continuance. 

State  V.  Gordon  (N.  Dak.),  442.  Annotated 

Objections — ^waiver  of  objection  by  introducing  evidence.    Wende  v.  Chicago  City  R.  Co.  (111.), 

222. 
Offer  of  evidence— offer  partly  irrelevant — rejection  of  whole.    Hunter  v.  Braner  (Pa.),  152. 
Prejudice  of  judge — presumption  of  prejudice  in  absence  of  unfair  ruling.    State  v.  Gordon 

(N.  Dak.),  442. 
Recalling  witness — discretion  of  court.    State  v.  Schuman  (Wash.),  633. 
Submitting  special  issues  to  jury— discretion  of  court.     Jacobson  v.  Chicago,  etc.  R.  Co. 

(Minn.),  355. 

See  also  Argnment  of  Connsel;  Dismissal  and  Nonsuit;  Instraotions;  Venve; 
Verdict;  Wills. 

TRUSTS  AKD  TRUSTEES. 

Creation  of  trust — bequest  with  dir^ion  to  distribute  as  creating  trust.     In  re  Dewey'a 
Estate   (Utah),  475. 

sufficiency  of   language   in  will  to  create   trust  generally.     In   re   Dewey's   Estate 

(Utah),  475. 

Distribution  of  trust  fund — effect  of  failure  of  trustee  to  exercise  discretioa     In  re  Dewey's 

Estate   (Utah),  475. 
Validity  of  trust — certainty  as  to  beneficiaries — ^bequest  held  not  uncertain.     In  re  Dewey's 

Estate   (Utah),  475. 

certaintv  as  to  subject-matter — bequest  held  not  uncertain.     In  re  Dewey's  Estate 

(Utah),  475. 
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TRUSTS  AND  TRUSTEES  —  Continued. 

Validity  of  trast — effect  of  giving  trustee  discretion  as  to  distribution.    In  re  Dewey's  Estate 

(Utah),  475. 
■  effect  of  interest  of  trustee  in  subject-matter.    In  re  Dewey's  Estate    (Utah),  476. 

Annotated 
See  alio  Corporations;  Willi. 

TURPENTINE. 
See  liioenses;  Taxation. 

ULTIMATE  FACTS. 
See  Pleading. 

UNDISCLOSED  PRINCIPAL. 
See  Agency. 

UNDUE  INFLUENCE. 
See  Wills. 

UNFAIR  COMPETITION. 
See  Trademarks  and  Trade  Names. 

UNINCORPORATED  ASSOCIATIONS. 

See  Societies  and  Clnbs. 

USURY. 

Construction  of  statute — effect  of  usury.     Person  v.  Mattson  (N.  Dak.),  747. 

Estoppel  to  allege   usury — inducing  transfer   to   bona   fide   purchaser.     Taulbee  v.   Hargis 

(Ky.),  762. 
Penalty  for  usury — forfeiture  of  all  usurious  interest.     Person  v.  Mattson    (N.  Dak.),  747. 

relief  in  equity.    Person  v.  Mattson   (N.  Dak.),  747. 

Purging  transaction  of  usury — power  of  court.    Person  v.  Mattson  (N.  Dak.),  747. 
Recovei^  of  usurious  payment — rights  against  original  creditor  after  assignment.     Taulbee 

▼.  Hargis   (Ky.),  762. 

when  cause  of  action  arises.     Taulbee  v.  Hargis   (Ky.),  762. 

Renewal  note — effect  of  usury  in  original  note.    Person  v.  Mattson  (N.  Dak.),  747. 

Annotated 

■    .  effect  of  usury  in  original  note.    Taulbee  v.  Hargis  (Ky.),  762.  Annotated 

VALUE. 
See  Bribery. 

VARIANCE. 

Contracts — date  of   contract — effect  of  variance  between   pleading  and  proof.     Gordon   v. 

Spellman   (Ga.),  862. 
General  rule  as  to  correspondence  of  allegata  and  probata.     Ingram-Dekle  Lumber  Co.  v. 

Geiger   (Fla.),  971. 
Kegligence — ^proof  of  one  of  two  charges  of  negligence  as  sufficient  to  warrant  recovery. 

Devine  v.  Delano  (HI.),  689. 

VENDOR  AND  PURCHASER. 

Bona  fide  purchasers — person  taking  conveyance  of  realty  in  payment  of  pre-existing  debt. 
Sutton  V.  Ford  (Ga.),  106.  Annotated 

VENUE.  I 

Change  of  venue — newspaper  publication  as  ground.     State  v.  Gordon   (N.  Dak.),  442. 
Transitory  causes  of  action — where   enforceable.     Bagdon   v.   Philadelphia,  etc.   Coal,   etc. 
Co.   (N.  Y.),  389. 

VERDICT. 

Direction  of  verdict — inferences  against  motion  to  direct.    Devine  v.  Delano  (Ill.)>  689. 

waiver  of  motion  by  introducing  evidence.     State  v.  Asbury  (Iowa),  856. 

— —  when  direction  proper — sufficiency  of  evidence.     McAlinden  v.   St.  Maries  Hospital 

Assoc.   (Ida.),  380;  Devine  v.  Delano  (111.),  689. 
Excessiveness — death  by  wrongful  act — what  is  excessive  verdict.    Richardson  v.  Sioux  City 

(Iowa),  618. 

libel  and  slander — what  is  excessive  verdict.    Viss  v.  Calligan   (Wash.),  819.  • 

'  malicious  prosecution — excessiveness  of  punitive  damages.    Gordon  v.  McLearn  (Ark.), 

482. 
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VERDICT  —  Con  tinned. 

Excessiveness — ^malpractice — what  is  excessive  verdict.    McAlinden  v.  St.  Maries  Hospital 
Assoc.  (Ida.),  380. 
See  also  THal. 

VOIiUNTABT  ASSOCIATIONS. 
See  Societies  and  Clnbs. 

VOTES. 
See  Elections. 

WAGES. 

Validity  of  federal  statute  establishing  eight-hour  day  and  regulating  wages  for  railroad 
employees.     Wilson  v.  New  (U.  S.),  1024. 

WAIVEB. 

See  Appeal  and  Error;  Beneficial  Associatiors;  Pleading;  Trial;  Verdict;  Wit» 

nesses. 

WAR. 

Contracts — ^war  as  excusing  breach  of  contract.     Tennants   (Lanccshire)    v.  C.  S.  Wilson  &; 
Co.  (Eng.),  1.  Annotated 

WAREHOUSES. 

Accounting  for  proceeds  of  damaged  property — conclusiveness  of  receipt  in  full.     Holbs  ▼. 
Monarch  Refrigerating  Co.  (111.),  743. 

WATERS  AND  WATERCOURSES. 

Navigable  waters — judicial  notice  of  navigable  character  of  stream.    Boutwell  v.  Champlain 

Realty  Co.  (Vt.),  726. 
legislative   power   to   determine   navigability.      Boutwell   v.    Champlain    Realty   Co. 

(Vt.),  726. 

power  of  state  to  provide  for  development  of  stream  emptying  into  great  river.    Bout- 


well v.  Champlain  (Vt),  726. 

presumption  as  to  navigability.     Boutwell  v.  Champlain  Realty  Co.    (Vt.),  726. 


Obstruction  of  watercourse — ^liability  for  injury  caused  by  extraordinary   flood.     Greenock 

Corp.  V.  Caledonian  R.  Co.  (Eng.),  1103.  Annotated 

Riparian    owners — using   stream   to   float   timber — liability   for    injury   to   riparian    lands. 

Boutwell  V.  Champlain  Realty  Co.   (Vt.),  726.  '  Annotated 

Surface   water — deflection   of   flow   by   railroad   embankment— duty   of   adjoining   owner  to 

protect  his  property.     Louisville,  etc.  R.  Co.  v.  Jackson    (Ark.),  604. 
►^ deflection   of  flow  by  railroad  embanlanent — liability  of   railroad.    Louisville,   etc. 

R.  Co.  V.  Jackson  (Ark.),  604. 

deflection  of  flow  by  railroad  embankment-— question  for  jury.     Louisville,  etc.  R- 


Co.  V.  Jackson   (Ark.),  604. 

—  right  to  repel  surface  water.    Louisville,  etc.  R.  Co.  v.  Jackson  (Ark.),  604. 


WII.I.S. 

Cancellation  of  will  during  life  of  testator — aright  of  action.     Pond  v.  Faust   (Wash.),  736. 

Constitutional  law — right  of  testamentary  disposition  as  natural  right  protected  by  con- 
stitution.    Peace  v.  Edwards   (N.  Car.),  778;  Moody  v.  Hagen   (N.  Dak.),  933. 

right  to  inherit  or  take  by  will  as  right  protected  by  constitution.    Moody  v.  Hagen 

(N.  Dak.),  933.  Annotated 

Contract  to  make  will — effect  of  breach  of  contract — resulting  trust.     Gordon  v.  Spellman 
(Ga.),  852. 

measure  of  damages  for  breach  of  contract.     Gordon  v.  Spellman    (Ga.),  852. 

Annotated 

right  of  action  for  damages  for  breach  of  contract.    Gordon  v.  Spellman   (Ga.),  852. 

specific  performance — quantum  of  proof  required.    Brown  v.  Golightly  ( S.  Car. ) ,  1185. 

validity   of  oral  contract   to   devise.     Gordon   v.    Spellman    (Ga.),   862;    Brown  v. 

Golightly   (S.  Car.),  1185. 

when  cause  of  action  for  breach  of  contract  accrues.     Gordon  v.  Spellman    (Ga.), 

852. 

when  cause  of  action  for  breach  of  contract  accrues.    MeCurry  v.  Purgason  (N"  Car.), 


907.  ,  Annotated 

Form  and  requisites — necessity  of  date.    Peace  v.  Edwards   (N.  Car.),  778. 

sufficiency  of  signature — ^name  in  body  of  will.     Peace  v.  Edwards    (N.  Car.),  778. 

sufficiency  of  signature — signature  by  mark.     Points  v.  Nier   (Wash.),  1046. 

Probate  and  contest — admission  of  one  of  several  undated  wills  to  probate.     Peace  v.  Ed- 
wards (N.  Car.),  778.  Annotated 
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VfTlLLS  —  Continued. 

Probate  and  contest — conclusiveness  of  probate  as  to  validity  of  will.    Gordon  v.  Spellman 
(Ga.),862. 

estoppel  to  seek  probate  of  will.     Conzet  v.  Hibben    (111.),  1197.  Annotated 

foreign  will  duly  probated  abroad — conclusiveness   in   domestic  courts.     Matter   of 

Horton   (N.  Y.),  611.  Annotated 

jurisdiction  of  court — exdusiveness  of  statute.     Pond  v.  Faust   (Wash.),  736. 

order  of  proof  in  will  contest— discretion  of  court.    McDonald  v.  McLendon  (N.  Car.), 

1063. 

parties  to  proceeding  for  probate.     Conzet  v.  Hibben   (111.),  1197. 

permitting  unnecessary  plea  in  probate  proceeding — ^harmless  error.     Conzet  v.  Hib- 
ben   (111.),  1197. 

probate  of  later  will — ^necessity  of  revoking  probate  of  former  will.    Conzet  v.  Hibben 


(111.),  1197. 

Testamentary  capacity — admissibility  of  evidence — certain  evidence  held  to  be  immaterial. 
In  re  Rawlings'  Will   (N.  Car.),  948. 

competency  of  nonexpert  to  testily  as  to  testamentary  capacity.    In  re  Rawlings*  Will 

(N.   Car.),  948. 

effect  of  injudicious  disposition  by  will.    Points  v.  Nier  (Wash.),  1046. 

instruction  as  to  burden  of  proof  held  not  misleading.     In  re  Rawlings'  Will    (N. 


Car.),  948. 

—  proof  of  incapacity — admissibility  of  declaration  of  legatee.     McDonald  v.  McLendon 
(N.    Car.),    1063.  Annotated 

right  of  physician  to  testify  as  to  testamentary  capacity  of  patient.    Points  v.  Nier 


(Wash.),  1046.  Annotated 

—  sufficiency  of  evidence  of  testamentary  capacity*     In  re  Rawlings'  Will    (N.  Car.), 
948;  Points  v.  Nier  (Wash.),  1046. 

test  of  testamentary  capacity.     Points  v.  Nier    (Wash.),  1046. 


Undue  influence — circumstances  to  be  considered  on  issue  of  undue  influence.     McDonald  v. 
McLendon    (N.   Car.),  1063. 
See  alio  Onardlanfi;  Tniats  and  Tmsteea. 

WITNESSES. 

Confrontation  of  witnesses — rights  of  accused.     Territory  v.  Curran   (Hawaii),  234. 

Credibility  and  impeachment — conviction  of  crime  as  affecting  credibility.    State  v.  Schuman 
(Wash.),  633. 

necessity  of  laying  foundation  for  impeachment — application  of  rule  to  witness  testi- 
fying by  deposition.     Comstock's  Administrator  v.  Jacobs  (Vt.),  465. 

proof  of  drug  habit  to  discredit  witness.    State  v.  Schuman  (Wash.),  633.     Annotated 


Cross-examination — propriety  of  examination  as  to  matters  within  scope  of  direct  testimony. 

Taggart  v.  Hunter  (Ore.),  128. 
Depositions — ^notice  of  taking — ^necessity  of  naming  witness.    In  re  Rawlings'  Will  (N.  Car.), 

948.  Annotated 

Examination — hypothetical  questions  approved.     McAlinden  v.   St.   Maries  Hospital  Assoc. 

(Ida.),  380. 
Former    testimony    of    absent    witness — admissibility    in    evidence.    Territory    v.    Curran 

(Hawaii),  234. 
Husband  and  wife — competency  of  husband  to  testify  as  dependent  on  interest  in  event — 

controversy  involving  wife's  separate  estate.     McCurry  v.  Purgason   (N.  Car.),  907. 
Privileged  communications — ^right  of  person  overhearing  privileged  communication  to  testify 

thereto.     State  v.  Randall   (N.  Car.),  438.  Annotated 
right  of  physician  to  testify  as  to  testamentary  capacity  of  patient.    Points  v.  Nier 

(Wash.),  1046.  Annotated 

Transactions  with  decedent — certain  evidence  held  to  be  incompetent  as  relating  to  trans- 
action with  person  since  deceased.    Brown  v.  Golightly   (S.  Car.),  1186.  f 

right  of  person  overhearing  conversation  to  testify  thereto.     Tucker   v.   Anderson 

(Iowa),  769. 

right  to  deny  execution  of  receipt  after  death  of  other  party.     Tucker  v.  Anderson 

(Iowa),  769.  Annotated 

waiver  of  incompetency  of  witness  by  personal  representative.     Comstock's  Adminis- 


trator V.  Jacobs    (Vt.),  465.  Annotated 

Waiver  of  incompetency  of  witness — effect  on  subsequent  trial.     Comstock's  Administrator 
V.  Jacobs   (Vt),  465. 

See  alio  Age;  ETidenee;  Grand  Jury;  Initraotiomi  Libel  and  Slander* 

WORDS  AND  PHRASES. 

"Circumstantial  evidence" — meaning  of  term.    Devine  v.  Delano  (111.),  689. 

"Company" — ^meaning  of  term.     Pittsburgh,  etc.  R.  Co.  v.  Ghappell   (Ind.),  627. 

"From" — ^''from"  as  word  of  exclusion.    Frey  v.  Rhode  Island  Co.  (R.  I.),  920.      Annotated 

Pool" — ^what  constitutes.     McCall  v.   State    (Ariz.),   168. 

Recent" — ^meaning  of  term.     State  v.  Stanton  (Iowa),  813.  Annotated 

Residence" — ^meaning  of  term.     Hunter  v.  Bremer    (Pa.),  162. 
*«Xo"— "to"  as  word  of  exclusion.     Frey  v.  Rhode  Island  Co.  (R.  I.),  920. 

See  also  Common  Iiaw;  Constitntional  I«aws  Deeds;  Life  Insnraaee;  Sales. 
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WORKMEN'S  COMPENSATION  ACTS. 

Award — increase  of  award — development  of  injury.     Boscarino  v.   Carfagno  &  Dragonette 

(N.  Y.),  630. 
Election  to  accept  act — authority  of  receiver.    Devine  v.  Delano  (111.) ,  689. 

effect  of  election — defenses  excluded.     Devine  v.  Delano    (111.),  689. 

"Loss"  of  arm — what  constitutes.    Northwestern  Fuel  Co.  v.  Industrial  Commission  (Wis.)> 

533.  Annotated 

"Loss"  of  eye — ^what  constitutes.     Boscarino  v.  Carfagno  &  Dragonette   (N.  Y.),  530. 

Annotated 
Validity  of  Illinois  act.    Devine  v.  Delano  (111.),  689. 


INDEX    TO   NOTES 


IN    THIS    VOLUME, 


ABANDOMKEHT  ^ 

See  AllenatioA  of  AlPeetioiuu 

ACCEPTANCE  — 

See  Bills  and  Notes. 


ACCIDENT  — 

See  Aooident  Imsnranee 
Goods. 


Confusion  of 


ACCIDENT  INSURANCE—    . 

Construction  of  hernia  clause  in  accident 
insurance  policy,  710.  . 

Construction  of  sunstroke  clause  m  acci- 
dent insurance  policy,  523. 

What  constitutes  "loss"  of  eyesight  within 
accident  insurance  policy,  631. 

ACTIONS  — 

See  Snlirosation* 

ACT  OP  GOD  —  ,  , 

Liability  of  carrier  for  damages  caused  by 
act  of  God  co-operating  with  its  own 
negligence,  581. 

ADMISSIONS  AND  DSCUiRATIONS  — 

Admissibility  of  declaration  of  legatee  or 
devisee  as  to  mental  capacity  of  testa- 
tor, 1066. 

ADOPTIONS  — 
See  Common  Jmw, 

ADVICE  — 

See  Malioions  Proseontion. 

AGE—  .    X.,    X  9 

Competency  of  witness  to  testify  to  age  of 

another  person,  262. 

AGENCY—  ^  .       ^^ 

Implied  authority  of  officers,  agents,^  or 
servants  to  contract  for  medical,  surgical, 
or  other  attendance  or  supplies  for  sick 
or  injured  persons,  791.  ^.    ,      j 

Rights  as  against  carrier  of  undisclosed 
principal  of  person  shipping  goods  or  live 
stock,  826. 

See  also  Proeess* 

AXIEN ATION  OP  APPECTIONS  — 

Actual  separation  or  abandonment  as  prft- 
requisite  to  action  for  alienation  of  af- 
fections, 647. 


ALTERATION  ^ 
See  Corporations. 

AMENDMENTS  — 

Service  of  new  answer  to  amended  bill  or 
complaint,  205. 

ANSWER  — 

See  Pleading. 

ANTENUPTIAL  AGREEMENTS  — 

Effect  on  antenuptial  agreement  for  release 
of  dower  or  like  interest  of  failure  of 
consideration  for  agreement,  1168. 

APPEAL  AND  ERROR  — 

Appeal  in  principal  action  as  .bringing  at- 
tachment or  garnishment  proceeding  up 
for  review,  516. 

Bight  of  citizens  or  taxpayers  to  appeal  as 
such  from  judgment  in  proceeding  to 
which  they  are  not  parties,  365. 

APPLICATION  — 
See  Life  Insurance. 

ARM  — 

What  constitutes  "loss"  of  arm  within 
workmen's  compensation  act,  536. 

ASSAULT  — 
See   Robbery. 

ASSOCIATIONS  — 

See  Societies  and  Clnbs. 

ATTACHMENT-  , 

Appeal  in  principal  action  as  bringing  at- 
tachment or  garnishment  proceeding  up 
for  review,  516. 

ATTEMPT  — 
See  Robbery. 

ATTORNEYS—  ,     . 

Criticism  of  decision  of  court  as  ground  of 
disbarment,  283.  •-  .   x 

See  also  Champerty  and  Mainte- 
nance; Prosecuting  Attorneys; 
Scboois. 

AUCTIONS—  ,^.^^ 

Right  of  action  by  highest  bidder  at  auc- 
tion sale  for  refusal  ol  auctioneer  to 
Imock  down  property  to  him,  850. 


OP  PUNDS  — 

See  Bills  and  Notes. 
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AVOIDANCE  — 

See  Release  and  Diichargei 

BAGGAGE  — 
See  Innkeepers. 

BAXLOTS  — 
See  Elections. 

BANKS  — 

Duty  of  bank  receiving  paper  for  collection 
to  protest  same  and  give  notice  thereof 
in  absence  of  express  instruction,  892. 

BENEFICIAIi  ASSOCIATIONS  — 

Construction  of  restriction  in  contract  of 
benefit  insurance  as  to  use  of  intoxicant 
by  insured,  623. 

See  also  Societies  and  Clnbs. 

BIDDERS  — 
See  Auctions. 

BIIiL  — 

See  Fleadins- 

BII.LS  AND  NOTES  — 

Construction  of  acceptance  of  bill  of  ex- 
change conditioned  on  possession  or 
availability  of  funds,  041. 

Duty  of  bank  receiving  paper  for  collection 
to  protest  same  and  give  notice  thereof 
in  absence  of  express  instruction,  802. 

Fictitious  payee  of  promissory  note  or  bill, 
069. 

Renewal  note  as  affected  by  usury  in  orig- 
inal note,  753. 

BONA  FIDE  PURCHASERS  — 

See  Sales;  Vendor  and  Fnrchaser. 

BONDS  — 

See  Pnblie  Officers. 

BREACH  OF  CONTRACT  — 
See  Contracts. 


Promise  to  do  certain  things  after  election 

as  bribery  of  electors,  888. 
Sufficiency  of  indictment  or  information  for 

bribery    with    respect   to    allegation    of 

value   of   thing   offered   or   received   as 

bribe,  314. 

BURDEN  OF  FROOF  — 

Burden  of  proving  irregularity  in  election 
affecting  indeterminable  number  of  votes, 
58. 

Burden  of  proving  misstatement  by  physi- 
cian as  ground  for  avoiding  release  of 
claim  for  personal  injuries,  358. 

CANAI.S  — 

Interest  in  land  acquired  by  condemnation 
for  canal  as  easement  or  fee,  809. 

CARRIERS  OF  GOODS  — 

Liability  of  carrier  for  damages  caused  by 
act  of  God  co-operating  with  its  own  neg- 
ligence, 581. 


CARRIERS  OF  GOODS  —  Continued. 

Bights  as  against  carrier  of  undisclosed 
principal  of  person  shipping  goods  or 
live  stock,  826. 

CARRIERS  OF  PASSENGERS  — 

Act  of  carrier  in  permitting  cars  to  be 
overcrowded  as  constituting  nuisance, 
994. 

Duty  of  driver  of  street  car  to  avoid  injury 
to  passenger  by  collision  with  fire  ap- 
paratus, 293. 

CHAMPERTY  AND  MAINTENANCE  — 

Validity  ot  agreement  by  person  other  than 
attorney  to  collect,  settle  or  compromise 
claim  for  commission,  797. 

CHANGE  OF  PURPOSE  — 
See  Corporations. 

CHARTER  — 

See  Corporations. 

CHATTELS  — 
See  Sal^s. 

CHRISTIANITY  — 

Christianity  as  part  of  common  law,  971. 

CITIZENS. 

See  Appeal  and  Error. 

CLAIMS- 

See  Champerty  and  Maiatenanoe. 

CLOTHES  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  obtain 
clothes,  1190. 


COLLECTIONS  — 
See  Banks  {  Champerty  and 


COMBINATIONS  — 
See  Sales. 

COMMISSIONS  — 

See  Champerty  and  Maintenance. 

COMMON  LAW  — 

Adoption  of  common   law  in   relation  to 

crimes,  990. 
Extent  of  adoption  of  common  law,  981. 
What  the  ''common  law"  includes,  968. 

COMPENSATION  — 

See  Bribery;  Pnblio  Ofilees. 

COMPETENCY  — 
See  Witnesses. 

COMPLAINT  — 
See  Pleading. 

COMPROMISE  AND  SETTLEMENT — 
See  Champerty  and  Maintenanee. 

COMPUTATION  OF  TIME  -- 
See  Time. 
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CONDEMNATION  — 
See  Eminent  Domain. 

CONDONATION  — 

See  DiToroe. 

CONFUSION  OF  GOODS  — 

Confusion  of  goods  resulting  from  mistake 

or  accident,  746. 
Tortious  or  wrongful  confusion  of  goods, 

740. 

CONSIDERATION  — 

See  Antenuptial  Agreement*;  Franda^ 
Statute  of;  Sales;  Vendor  and  Fur- 
chaser. 

CONSOLIDATION  — 
See  Corporations. 

CONSTITUTIONAL  LAW  — 

Descent  and  distribution:  right  to  take 
property  by  inheritance  or  will  as  natu- 
ral right  protected  by  constitution,  939. 

Fires:  validity  of  statute  making  railroad 
absolutely  liable  for  damage  by  fire,  632. 

Food :  validity  and  construction  of  statute 
or  ordinance  regulating  sale  of  eggs,  181. 

Licenses:  validity  of  license  tax  imposed 
on  owner  of  premises  for  extracting  min- 
eral or  turpentine  therefrom  or  cutting 
timber  thereon,  678. 

Public  officers:  validity  of  statute  estab- 
lishing fund  for  bonding  of  public  offi- 
cers, 603. 

Telegraphs  and  telephones:  power  of  mu- 
nicipality to  construct  and  operate  mu- 
nicipal telephone  system,  380. 

CONSTRUCTION  — 

See  Bills  and  Notes;  Insurance. 

CONTINUANCE  — 

See  Trial. 

CONTRACTS  — 

Breach:  measure  of  damages  for  breach 
of  contract  to  make  will,  854. 

— running  of  statute  of  limitations  against 
action  for  services  performed  in  consid- 
eration of  oral  agreement  to  compensate 
by  will,  912. 

— ^war  as  excuse  for  breach  of  contract,  14. 

Performance:  mandamus  as  remedy  in  be- 
half of  municipality  to  compel  perform- 
ance of  contractual  obligation,  915. 

Validity:  renewal  contract  aa  affected  by 
usury  in  original  contract,  753. 

— right  of  railroad  company  to  grant  exclu- 
sive privileges  on  depot  grounds,  702. 

— validity  of  agreement  by  person  other 
than  attorney  to  collect,  settle  or  com- 
promise claim  for  commisBion,  797. 

See  also  Antenuptial  Agreements; 
Beneficial  Associations;  Frauds, 
Statute  of;  Master  and  Servant. 

CONTRIBUTORY  NBGUOENCB  — 

Contributory  negligence  of  person  on  track 
at  place  other  than  crossing  as  affecting 
liability  for  injury  by  train  running 
without  headlight,  1184. 


CORPORATIONS  — 

Consolidation:     necessity  of  assent  of  all 

stockholders  to  consolidation  of  corpora- 
tions, 165. 

Foreign  corporations:  right  to  serve  proc- 
ess on  public  official  or  designated  agent 
of  foreign  corporation  in  action  arising 
out  of  transaction  in  another  state,  392. 

Officers:  implied  authority  of  officers, 
agents,  or  servants  to  contract  for  med- 
ical, surgical,  or  other  attendance  or 
supplies  for  sick  or  injured  persons,  791. 

Subscription  to  stock:  alteration  in  char- 
ter or  change  in  corporate  design  as  re- 
leasing subscriber  to  stock,  79. 

Taxation:  situs  of  corporate  stock  for 
purposes  of  succession  tax,  555. 

— situs  of  income  of  corporation  for  pur- 
pose of  income  tax,  426. 

See  also  Trademarks  and  Trade 
Names. 

COUNSEI.  — 

See  Schools. 

COURSE  OF  E1EPI.O YigBNT  ' 

See  Master  and  Serrant. 

COURTS  ~ 

See  Attorneys;  Criminal  Law;  Prose- 
cuting Attorneys;  Wills. 

CREDIBILITY  ^ 
See  Witnesses. 

CRIMINAI.  LAW  ^ 

Bribery:  promise  to  do  certain  things 
after  election  as  bribery  of  electors,  888. 

— sufficiency  of  indictment  or  information 
for  bribery  with  respect  to  allegation  of 
value  of  thing  offered  or  received  as  bribe, 
314. 

Common  law:  adoption  of  common  law  in 
relation  to  crimes,  990. 

Indictments:  power  of  court  to  set  aside 
indictment  on  own  motion  and  order  re- 
submission, 860. 

Licenses:  right  to  join  two  or  more  de- 
fendants in  indictment  for  violation  of 
license  statute,  671. 

Robbery:  attempt  to  commit  robbery  or 
assault  with  intent  to  commit  robbery, 
406. 

Trial:  prejudicial  newspaper  publication 
as  ground  for  continuance  of  criminal 
case,  449. 

See  also  Proseonting  Attorneys. 

CRITICISM  — 
See  Attorneys. 

CROSS  MARKS  — 
See  Elections. 

DAMAGES  — 

Measure  of  damages  for  breach  of  contract 
to  make  will,  854. 

DATE  — 
See  WiUs. 
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DEATH  ~ 

Grant  of  letters  testamentary  or  of  admin- 
istration as  evidence  of  death,  1011. 

DEATH  BT  WRONOFUIi  ACT  — 

Admissibility,  in  action  for  death  by 
wrongful  act,  of  mortality  tables  to  show 
probable  duration  of  life,  1021. 

DEBTOR  AND  CREDITOR  — 

See  Sales;  Vendor  and  Pnrohaser« 

DECISIONS  — 

See  Attorneys. 

DECLARATION  — 
See  Pleading. 

DEEDS  — 

Distinction  between  exception  and  reserva- 
tion in  deed,  877. 

See  also  Fraudulent  Sales  and  Con- 
Teyanoes. 

DELAY  — 

See  Carriers. of  Goods. 


DEPOSITIONS  — 

Necessity  and  sufiSciency  of  naming  of  wit- 
ness in  notice  of  taking  depositions,  950. 

DEPOTS  — 

Kight  of  railroad  company  to  grant  exclu- 
sive privileges  on  depot  grounds,  702. 

DEPirriES  — 

See  Prosecuting  Attorneys;  Publio 
Officers. 

DESCENT  AND  DISTRIBUTION  — 

Right  to  take  property  by  inheritance  or 
will  as  natural  right  protected  by  consti- 
tution, 939. 

DEVIATION  FROM  EMPLOYMENT  — 
See  Master  and  Serrant. 

DEVISEES  — 

See  Wills. 

DISBARMENT  — 

See  Attorneys. 

DISTINOXJISHING  MARKS  — 

See  Elections. 

DISTRICTS  — 
See  Schools. 

DITCHES  — 

Interest  in  land  acquired  by  condemnation 
for  ditch  as  easement  or  fee,  809. 

DIVORCE  — 

Condonation  as  defense  in  action  for  di- 
vorce, 651. 

DOWER  — 

See  Antenuptial  Agreements. 


DRAINAGE  — 

Interest  in  land  acquired  by  condemnation 
for  sewer  purposes  as  easement  or  fee, 

809. 

DRINKING  — 

Effect  on  relation  of  employee  aa  such  of 
stopping  work  temporarily  to  drink, 
1195. 

DRDGS  — 

See  Witnesses. 

DURATION  OF  LIFE  — 

See  Deatk  by  Wrongful  Act. 

EASEMENTS  — 

See  Eminent  Domain. 

EATING  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  eat,  1194. 

EGGS  — 

See  Food  and  Drugs. 

ELECTIONS  — 

Promise  to  do  certain  things  after  election 

as  bribery  of  electors,  888. 
Eejection  of  entire  vote  of  election  district 

for  irregularity  affecting  indetermtnable 

number  of  votes,  41. 
Validity  of  ballot  with  respect  to  kind  of 

mark  for  candidate,  1131. 

EMINENT  DOBIAIN- 

Interest  in  land  acquired  by  condemnation 
as  easement  or  fee,  806. 

EMPLOYERS'  TJABTLTTY  ACTS  — 

Necessity  that  servant  be  acting  in  course 
of  employment  when. injured  in  order  to 
recover  under  employers'  liability  act, 
1070. 

ESTOPPEL  — 

Estoppel  of  subscriber  to  stock  to  object 
to  alteration  in  charter  or  change  in 
corporate  design,  79. 

Estoppel  to  seek  probate  of  will,  1200. 

EVIDENCE  - 

Admissions  and  declarations:  admissibil- 
ity of  declaration  of  legatee  or  devisee 
as  to  mental  capacity  of  testator,  1066. 

Age:  competency  of  witness  to  testify  to 
age  of  another  person,  262. 

Burden  of  proof:  burden 'of  proving  irreg- 
ularity in  election  affecting  indetermin- 
able number  of  votes,  58. 

— burden  of  proving  misstatement  by  phy- 
sician as  ^ound  for  avoiding  release  of 
claim  for  personal  injuries,  358. 

Death:  grant  of  letters  testamentary  or 
of  administration  as  evidence  of  death, 
1011. 

Depositions:  necessity  and  sufficiency  of 
naming  of  witness  in  notice  of  taking 
deposition,  950. 

Divorce:  evidence  of  condonation  in  ac- 
tion for  divorce,  661. 
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:SVIDENCE  —  Ooatlaveit 

Knowledge:  competency  of  witness  to  tes- 
tify to  knowledge  of  another,  947. 

Mortality  tables:  admissibility,  in  action 
for  death  by  wrongful  act,  of  mortality 
tables  to-  show  probable  duration  of  life, 
1021. 

Presumption  of  temperance  or  -sobriety, 
620. 

-Kobbery:  admissibility  of  evidence  in 
prosecution  for  assault  with  intent  to 
commit  robbery,  416. 

Tv'eight  and  sufficiency :  sufficiency  of  evi- 
dence in  prosecution  for  assault  with  in- 
tent to  commit  robbery,  416. 

Wills:  foreign  probate  of  will  as  evidence 
in  domestic  courts,  616. 

EXCEPTIONS  — 
See  Deeds. 

EXCESSIVE  INSTRUCTIONS  ^ 
See  Instmotioiui. 

EXECUTIVE  OFFICERS  — 
See  Malioioiu  Proeeoutioii. 

EXECUTQBS      AND       ADMINISTRA- 
TORS— 

Grant  of  letters  testamentary  or  of  admin- 
istration as  evidence  of  death,  1011. 
See  also  Witnesses. 

EXPERT  EVIDENCE  — 
See  Evidenoe. 

EXPUiaSilON  FROM  SCHOOL  — 
See  Schools. 

EXTRAORDINARY  FI»OODS  — 
See  Waters  and  Watercourses. 


What  constitutes  "loss"  of  eyesight,  53J. 

FAILURE  OF  CONSIDERATION  — 
See  Antenitptial  Ag:reeiit«ats. 

FEDERAL  EMPLOTERS'    UABILITT 
ACT  — 
See  Employers'  liiabiUty  Acts. 

FEE  IN  LAND  — 

See  Eminent  Domain. 


Validity  of  statute  making  railroad  abso- 
lutely liable  for  damage  by  fire,  632. 

FLOODS  — 

See  Waters  and  Watercovrses. 

FOOD  AND  DRUGS  — 

Validity  and  construction  of  statute  or  or- 
dinance regulating  sale  of  eggs,  181. 

FOOT  — 

What  constitutes  "loss"  of  foot  within 
workmen's  compensation  act,  539. 

FOREIGN  CORPORATIONS  — 

Right  to  serve  process  on  public  official  or 
designated  agent  of  foreign  corporation 
in  action  arising  out  of  transaction  in 
another  state,  392. 

Situs  of  stock  of  foreign  corporation  for 
purposes  of  succession  tax,  658. 

FOREIGN  WILLS  — 
See  Wills. 

FRANCHISES  — 

Right  of  municipality  to  enforce  by  man- 
damus contract  obligation  arising  from 
franchise,  916. 

FRATERNAL  ASSOCIATIONS  — 

See  Societies  and  Clnlis. 

FRAUD  — 

Rejection  of  entire  vote  of  election  district 
f  .r  fraud  affecting  indeterminable  num- 
ber of  votes,  41. 

See  also  Confusion  of  Goods;  Release 
and  Discharge. 

FRAUDS,  STATUTE  OF  — 

Necessity  for  statement  of  consideration  in 
contract  within  statute  of  frauds  other 
than  contract  to  answer  for  debt  of  an- 
other, 134. 

FRAUEULENT  SALES  AND  CONVEY- 
ANCES — 

Delay  in  recording  deed  as  constituting 
fraud  on  creditors  of  grantor,  1054. 

FRESHETS  — 

See  Waters  and  Waterconrses — 


FICTITIOUS  PAYEES  — 
See  Bills  and  Notes. 

FINAL  "S'»  — 
See  Names. 

FINGER  — 

What  constitutes  "loss"  of  finger  within 
workmen's  compensation  act,  538. 

FIRE  DEPARTMENT  — 

Care  required  of  driver  of  street  car  or 
other  vehicle  to  avoid  collision  with  fire 
apparatus,  290. 

FIRE  INSURANCE  — 

Right  of  ineurance  company  -to  enforce  snb- 
rogation  by  suit  in  its  own  name,  834. 


•*FROM''  — 

"From"  as  word  of  inclusion  or  exclusion, 
924. 

GARNISHMENT  — 

Appeal  in  principal  action  as  bringing  at- 
tachment or  garnishment  proceeding  up 
for  review,  516. 

GRAND  JURY- 

Legality  of  grand  jury  not  selected  in  ac- 
cordance with  statute,  1080. 

GROUND  RENT  — 

Ground  rent  as  realty  or  personalty,  160. 

GUESTS  — 
See  Innkeepers. 
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HABITS  — 

See  Witnesses. 

HAND  — 

What  constitutes  "loss"  of  hand  within 
workmen's  compensation  act.  536. 

HEADIiIGHTS  — 
See  Railroads. 

HERNIA  — 

See  Aooident  Insi&ranoe, 

HIGHWAYS  — 

See  Streets  and  Highways. 

HOTELS  — 

See  Innkeepers. 

HUSBAND  AND  WIFE  — 

Actual  separation  or  abandonment  as  pre- 
requisite to  action  for  alienation  of  af- 
fections, 647. 

Effect  on  antenuptial  agreement  for  release 
of  dower  or  like  interest  of  failure  of 
consideration  for  agreement^  1168. 

See  also  DiToroe. 

IDEM  SONANS  — 
See  Names. 

IIXEGAI.  CONTRACTS  — 

Renewal  contract  as  affected  by  usury  in 
original  contract,  753. 

Bight  of  railroad  company  to  grant  exclu- 
sive privileges  on  depot  grounds,  702. 

Validity  of  agreement  by  person  other  than 
attorney  to  collect,  settle  or  compromise 
claim  for  commission,  797. 

IIXNESS  — 

See  Iiife  Insurance. 

IMPEACHMENT. 
See  Witnesses. 

IMPLIED   CONTRACTS  — 
See  Master  and  Servant. 

INCOME  TAXES  — 
See  Taxation. 

INCOMPETENCY  — 
See  Witnesses. 

INDICTMENT  — 

See  Criminal  Iaw;  Grand  Jury* 

INFORMATION  — 
See  Bribery. 

INHERITANCE  TAXES  — 
See  Taxation. 


INSTIGATING  PROSECITTION'- 
See  Malioions  Prosecution. 

INSTRUCTIONS  — 

Propriety  of  requesting  or  giving  numerous 
or  lengthy  instructions,  1091. 

INSURANCE  — 

Accident  insurance:  construction  of  her- 
nia clause  in  accident  insurance  policy, 
710. 

—construction  of  sunstroke  clause  in  acci- 
dent insurance  policy,  623.. 

— what  constitutes  "loss"  of  eyesight  with- 
in accident  insurance  policy,  531. 

Benefit  insurance:  construction  of  restric- 
tion in  contract  of  benefit  insurance  as 
to  use  of  intoxicant  by  insured,  623. 

Fire  insurance:  right  of  insurance  com- 
pany to  enforce  subrogation  by  suit  in 
its  own  name,  834. 

Life  insurance:  meaning  of  term  "severe" 
or  "serious"  illness  in  application  for 
life  insurance  policy,  682. 

INTEREST  — 
See  Usury. 

INTIMIDATION  — 

Rejection  of  entire  vote  of  election  district 
for  intimidation  affecting  indeterminable 
number  of  votes,  41. 

INTOXICATING  LIQUORS  — 

Mandamus   to   control   issuance   of   liquor 

license,  687. 
See      also     Benelloial      Associations; 

Witnesses. 

IRREGULARITIES  — 
See  Elections. 

JOINDER  OF  PARTIES  — 
See  Criminal  IjAw, 

JUDGMENTS  — 

See  Appeal  and  Error. 

KNOWLEDGE  — 
See  Evidence. 

LANDLORD  AND  TENANT  — 

Rent  as  realty  or  personalty,  148. 

LAW  MERCHANT  — 

Law  merchant  as  part  of  common  law,  971. 


Intrusting  baggage  to  innkeeper  or  his 
employee  as  establishing  relation  of  inn- 
keeper and  guest,  541. 


See     Champerty     and     Maintenanee; 
Malioions  Proseontion. 

LEGATEES  — 
See  Wills. 

LENGTHY  INSTRUCTIONS  — 
See  Instmotions. 


INSANITY  — 
See  WUls. 


LETTERS  — 

See  Exeentom  and  Adainis 
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UBBI.  AND  SIJkNBEB^ 

Petition  for  legislative  or  executive  action 
as  privileged  within  law  of  libel  and 
slander,  462. 

Testimony  of  witness  as  privileged  within 
law  of  libel  and  slander,  822. 

XICENSES  — 

Riglit  to  join  two  or  more  defendants  in 
indictment  for  violation  of  license  stat- 
ute, 571. 

Validity  of  license  tax  imposed  on  owner 
of  premises  for  extracting  mineral  or 
turpentine  therefrom  or  cutting  timber 
thereon,  678. 

See  also  Intozieatins  Liquors. 

LIFE  INSURANCE  — 

Meanin«?  of  term  "severe"  or  "serious"  ill- 
ness in  application  for  life  insurance 
policy,  682. 

LIMBS  — 

See  Workmen's  Compensation  Acts. 

LIMITATION  OF  ACTIONS  — 

Running  of  statute  of  limitations  against 
action  for  services  performed  in  consid- 
eration of  oral  agreement  to  compensate 
bv  will,  912. 

LOSS  — 

See  Arm;  Eye;  Finger;  Foot;  Hand; 
Pkalange. 

MAGISTRATES  — 

See  Malioions  Froseontion. 

MAINTENANCE  — 

See  Champerty  and  Maintenance. 

MALICIOUS  PBOSECITTION — 

Advice  of  magistrate  or  layman  as  defense 
to  action  for  malicious  prosecution,  498. 

Liability  as  for  malicious  prosecution  of 
one  advising  or  procuring  third  person 
to  institute  proceeding,  485. 

Liability  as  for  malicious  prosecution  of 
one  who  states  facts  to  magistrate,  pub- 
lic prosecutor  or  executive  officer,  492. 

MALPRACTICE  — 

See  Physicians  and  Surgeons. 

MANDAMUS  — 

Abatement  of  mandamus  by  termination  of 
respondent's  oflRce,  1000. 

Mandamus  as  remedy  in  behalf  of  munici- 
pality to  compel  performance  of  contrac- 
tual obligation,  915. 

Mandamus  to  control  issuance  of  liquor 
license,  687. 

MARKET  PRICE  — 
See  Sales. 


See  Elections. 

MASTER  AND  SERVANT  — 

Authority  of  servant:  implied  authority 
of  officers,  agents,  or  servants  to  contract 
for  medical,  surgical,  or  other  attend- 
ance or  supplies  for  sick  or  injured  per- 
sons, 791. 

Ann.  Cos.  1918A.— 80. 


MASTER  AND  SERVANT  —  Continued. 

Employers'  liability  acts:  necessity  that 
servant  be  acting  in  course  of  employ- 
ment when  injured  in  order  to  recover 
under  employers'  liability  act,  1070. 

Railroads:  running  train  without  head- 
light as  negligence  towards  person  on 
track  at  place  other  than  crossing,  1181. 

Stopping  work:  eflfect  on  relation  of  em- 
ployee as  such  of  his  stopping  work 
temporarily  for  his  own  purposes,  11J)4. 

Workmen's  compensation  acts:  what  con- 
stitutes "loss"  of  eyesight  within  work- 
men's compensation  act,  533. 

— what  constitutes  **loss"  of  limb  or  part 
thereof  within  workmen's  compensation 
act,  536. 

MEDICAL  ATTENDANCE  — 
See  Master  and  Servant. 

MEMORANDUM  — 

See  Frauds,  Statute  of. 

MENTAL  CAPACITY  — 
See  Wills. 

MINES  AND  laNERAJUS  — 

Validity  of  license  tax  imposed  on  owner  of 
premises  for  extracting  mineral  or  tur- 
pentine therefrom  or  cutting  timber 
thereon,  678, 

MISREPRESENTATIONS  — 
See  Release  and  Disckarge* 

Mistake  — 

See  Confusion  of  Goods* 

MONOPOLIES  — 
See  Sales. 

MORTALITY  TABLES  — 

See  Death  hj  Wrongf ul  Aot* 

MUNICIPAL  CORPORATIONS- 

Abatement  of  mandamus  against  municipal 
officer  by  termination  of  respondent's 
office,  1002. 

Mandamus  as  remedy  in  behalf  of  munici- 
pality to  compel  performance  of  con- 
tractual obligation,  915. 

Power  of  municipality  to  construct  and 
operate  municipal  telephone  system,  380. 

Validity  and  construction  of  statute  or  or- 
dinance regulating  sale  of  eggs,  181. 

See  also  Street  Rail^rays. 

NAMES  — 

Addition  or  omiBsion  of  final  ''s"  as  affect- 
ing application  of  doctrine  of  idem 
sonans,  351. 

Change  of  name  of  corporation  as  releasing 
subscriber  to  stock,  79. 

See  also  Soeieties  and  Clubs  |  Trade- 
narks  and  Trade  Names. 

NABaNG  WITNESS  — 
See  Dopositiotts. 
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NA VIGABIiE  -WATEBS  — 

See  Waters  and  Watercoumes. 

NEOUOENCE  — 

Banks:  negligence  of  subagent  as  affecting 
liability  of  bank  for  failure  to  protest 
paper  received  for  collection,  900. 

Carriers  of  goods:  liabNity  of  carrier  for 
damages  caused  by  act  of  God  co-operat- 
ing with  its  own  negligence,  581. 

Confusion  of  goods:  tortious  or  wrongful 
confusion  of  goods,  740. 

Death  by  wTongful  act:  admissibility,  in 
action  for  death  by  wrongful  act,  of  mor- 
tality tables  to  show  probable  duration 
of  life,  1021. 

Fire  department:  care  required  of  driver 
of  street  car  or  other  vehicle  to  avoid 
collision  with  lire  apparatus,  290. 

Fires :  validity  of  statute  making  railroad 
absolutely  liable  for  damage  by  fire,  632. 

Master  and  servant:  effect  on  relation  of 
employee  as  such  of  his  stopping  work 
temporarily  for  his  own  purposes,  1194. 

— ^necessity  that  servant  be  acting  in  course 
of  employment  when  injured  in  order  to 
recover  under  employers*  liability  act, 
1070. 

— what  constitutes  "loss"  of  eyesight  with- 
in workmen's  compensation  act,  533. 

— ^what  constitutes  "loss"  of  limb  or  part 
thereof  within  workmen's  compensation 
act,  536. 

Physicians  and  surgeons:  failure  of  sur- 
geon to  make  test  before  operation  as 
malpractice,  883. 

Railroads:  liability  of  railroad  to  person 
on  or  near  right  of  way  injured  by  sue* 
tion  from  passing  train,  872. 

— running  train  without  headlight  as  neg- 
ligence towards  person  on  track  at  place 
other  than  crossing,  1181. 

Release  and  discharge:  avoidance  of  re- 
lease of  claim  for  personal  injuries  on 
account  of  misstatement  by  physician  as 
to  nature  of  injuries,  358. 

Tenants  in  common:  right  of  one  tenant 
in  common  to  sue  for  damages  for  in- 
jury to  premises,  608. 

Waters  and  watercourses:  duty  of  one  ob- 
structing natural  watercourse  to  antici- 
pate extraordinary  freshets  or  floods, 
1114. 

— liability  of  one  using  stream  to  float  tim- 
ber for  resulting  injuries  to  riparian 
owner,  732. 


OBBTRUCTIOK S  — 
See  Waters  and  Watereo 


See  Trial. 

NOTES  — 

See  Bills  and  Notes. 

NOTICE  — 

See  Bills  and  Notes;  Depositions. 

NUISANCES  — 

Act  of  carrier  in  permitting  cars  to  be 
overcrowded  as  constituting  nuisance, 
994. 

NITMEROUS  INSTRUCTIONS  — 
See  Instmotions. 


OBTAINING  CI.OTHES  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  obtain 
clothes,  1196. 

OBTAINING  TOOLS  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  obtain  tool^ 
1197. 

OFFICERS  — 
See  Corporations;  Public  OiRoers. 

OPERATIONS  — 
See  Physicians  and  Surgeons. 

OPINION  EVIDENCE  ~ 
See  Evidence. 

ORDINANCES— 

See  Municipal  Corporations. 

OVERHEARING  COMMUNICATION* 
See  Witnesses. 

OWNERS  OF  PREMISES  — 

Validity  of  license  tax  imposed  on  owner 
of  premises  for  extracting  mineral  or 
turpentine  therefrom  or  cutting  timber 
thereon,  678. 

PARKS  AND  PUBLIC  SQUARES  — 

Interest  in  land  acquired  by  condemnation 
for  park  purposes  as  easement  or  fee, 
812. 

PARTIES  TO  ACTIONS^ 

See  Appeal  and  Error;  Criadinal  Law; 
Subrogation. 

PERSONAL  INJURIES  — 
See  Neslisenoe. 

PERSONAL  PROPERTT  — 

Rent  as  realty  or  personalty,  148. 

PERSONAL  REPRESENTATIVES  — 
See  W^ltnesses. 

PETITIONS  — 

See  Libel  and  Slander. 

PHALANGE  — 

What  constitutes  "loss"  of  phalange  within 
workmen's  compensation  act,  539. 

PHYSICIANS  AND  SURGEONS  — 

Avoidance  of  release  of  claim  for  personal 
injuries  on  account  of  misstatements  by 
physician  as  to  nature  of  injuries,  358. 

Failure  of  surgeon  to  make  test  before 
oneration  as  malpractice,  883. 

Right  of  physician  who  attended  testator 
before  his  death  to  testify  as  to  his  men- 
tal condition,  1050. 

See  also  Master  and  Serrmnt. 

PLEADING  — 

Pleading  condonation  in  action  for  dlTorce, 
660. 
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PLEADIH0  —  Oontiiimed. 

Service  of  new  answer  to  amended  bill  or 
complaint,  205. 

POSSESSION  — 

See  Bills  and  Notes. 

PRE-EXISTING  DEBTS  — 
See  Sale*;  Vendor  and  Pnrohaser. 

PRESUMPTIONS  — 

Presumption    of    temperance .  or    sobriety, 
620. 

PRIVILEOED   COICMXTNICATIONS — 
See  Libel  and  Slander;  Witnesses. 


Effect  on  relation  of  employee  as  such  of 
.    stopping  work  temporarily  to  use  privy, 
1195. 

PROBATE  — 
See  Wills. 

PROCESS  — 

Right  to  serve  process  on  public  official  or 
designated  agent  of  foreign  corporation 
in  action  arising  out  of  transaction  in 
another  state,  392. 

PROMISSORY  NOTES  — 
See  Bills  and  Notes. 

PROSECUTING  ATTORNEYS  — 

Validity  of  appointment  of  deputy  or  spe- 
cial prosecuting  attorney,  718. 
See  also  Malioions  Pvoseeution. 

PROTEST— 

See  Bills  and  Notes  — 

PUBLICATION  — 
See  Trial. 

PUBUC  lANDS  — 

Interest  in  public  land  acquired  by  condem- 
nation as  easement  or  fee,  806. 

PUBUC  NUISANCES- 
See  Nuisances. 

PUBUC  OFFICERS- 

Abatement  of  mandamus  by  termination  of 

respondent's  office,  1000. 
Right  to  fee  or  allowance  as  between  officer 

and  deputy,  840. 
Validity  of  statute  establishing  fund  for 

bonding  of  public  officers,  603. 
See  also  Bribery;  Process. 

PUBUC  PROSECUTOR  — 
See  Malioions  Proseontioa* 

PUPILS  — 
See  Schools. 


QUESTIONS  OF  UI.W  AND  FACT  — 

Whether  assault  is  made  with  intent  to- 
commit  robbery  as  question  of  law  or 
fact,  419. 

RAII4ROADS  — 

Corporations:  alteration  in  charter  or 
change  in  corporate  design  as  releasing 
subscriber  to  railroad  stock,  79. 

Depot  grounds :  right  of  railroad  company 
to  grant  exclusive  privileges  on  depot 
grounds,  702. 

Eminent  domain:  interest  in  land  ac- 
quired by  condemnation  for  railroad  pur- 
poses as  easement  or  fee,  810. 

Fires:  validity  of  statute  making  railroad 
absolutely  liable  for  damage  by  fire,  632. 

Injuries  to  persons:  liability  of  railroad 
to  person  on  or  near  right  of  way  injured 
by  suction  from  passing  train,  872. 

— running  train  without  headlight  as  neg- 
ligence towards  person  on  track  at  place 
other  than  crossing,  1181. 


Rent  as  realty  or  personalty,  148. 

"RECENT"  — 

Meaning  of  term  "recent"  or  "recently," 
814. 

RECORDING  ACTS  — 

Delay  in  recording  deed  as  constituting 
fraud  on  creditors  of  grantor,  1054. 

REJECTION  OF  VOTES  — 

See  Elections. 

RELEASE  AND  DISCHARGE  — 

Avoidance  of  release  of  claim  for  personal 
injuries  on  account  of  misstatements  by 
physician  as  to  nature  of  injuries,  358. 

See  also  Stock  and  Stockholders. 

RENEWAL  — 
See  Usury. 

RENT  — 

See  Landlord  and  Tenant* 

• 

RESERVATIONS  — 
See  Deeds. 

RES  JUDICATA  — 
See  Wills. 

RESTING  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  rest,  1196. 

RIPARIAN  OWNERS  — 

See  Waters  and  Waterconrses. 


H> 


Attempt  to  commit  robbery  or  assault  with: 
intent  to  commit  robbery,  406. 


PURCHASERS  FOR  VALUE  — 
See  Sales;  Vendor  and  Purchaser. 


«S"  — 

See  Names. 
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SALES  ~ 

Purchaser  of  .chattel  for  pre-existing  debt 
as  purchaser  for  value,  455. 

Selling  price  fixed  by  combination  or  mo- 
nopoly as  "market  price,"  575. 

SCHOOIJS  ~ 

Power  of  school  district  to  employ  counsel, 

502. 
Power    to    expel    or    suspend    pupil    from 

school,  400. 

SEPARATION  ~ 

See  Alienation  of  Affectloni. 


STOCK  AND  STOOKHOIiDERS  — 

Alteration  in  charter  or  change  in  corpo- 
rate design  as  releasing  subscriber  to 
stock,  79. 

Necessity  of  assent  of  all  stockholders  to 
consolidation  of  corporations,  165. 

Situs  of  corporate  stock  for  purposes  of 
succession  tax,  555. 

STOPPING  WORK* 

See  Master  and  Servant. 

STREAMS  * 

See  Waters  and  Watercourses. 


SERIOUS  IIXNESS  — 

See  liife  Insurance. 


SERVICE  — 

See  Pleading;  Process. 

SETTING  ASIDE  INDICTMENT  -i 
See  Criminal  Laiv. 

SEVERE  ILI«NESS  — 
See  Life  Insurance. 

SEWERS  — 

See  Drainage. 

SICKNESS  — 

See  liife  Insurance;  Master  and  Serv- 
ant. 

SITUS  — 
See  Taxation. 

SOBRIETY  — 

Presumption  of  temperance  or  sobriety, 
620. 

SOCIETIES  AND  CLUBS  — 

Kight  of  unincorporated  benevolent,  frater- 
nal or  social  organization  to  protection 
in  use  of  its  name,  245. 


STREET  RAILWAYS  ~ 

Care  required  of  driver  of  street  car  or 
other  vehicle  to  avoid  collision  with  lire 
apparatus,  290. 

See  also  Carriers  of  Passengers. 

STREETS  AND  HIGHWAYS  — 

Interest  in  land  acquired  by  condemnation 
for  highway  purposes  as  easement  or 
fee,  808. 

See  also  Street  Railways. 

SUBROGATION  — 

Right  of  insurance  company  to  enforce  sub- 
rogation by  suit  in  its  own  name,  834. 

SUBSCRIPTION  — 

See  Stock  and  Stockliolders. 

SUBSTITUTE  PROSECUTING  ATTOR- 
NEYS— 
See  Prosecuting  Attorneys. 

SUCCESSION  TAXES  — 
See  Taxation. 

SUCTION  — 
See  Railroads. 

SUNSTROKE  — 

See  Accident  Insurance. 


SPECIAL      PROSECUTING      ATTOR- 
NEYS— 
See  Prosecuting  Attorneys. 

STATES  — 

Abatement  of  mandamus  against  state  ofii- 
cer  by  termination  of  respondent's  office, 
1000. 

See  also  Common  Law* 

STATIONS  — 
See  Depots. 


SURGICAL  ATTENDANCE  — 
See  Master  and  Servant. 

SUSPENSION  FROM  SCHOOL  — 

See  Schools. 

TAXATION  — 

Situs  of  corporate  stock  for  purposes  of 

succession  tax,  555. 
Situs  of  income  of  corporation  for  purpose 

of  income  tax,  426. 
See  also  Licenses. 


STATUTE  OF  FRAUDS  — 
See  Frauds,  Statute  of. 


TAXPAYERS  — 

See  Appeal  and  Error. 


STATUTE  OF  LIMITATIONS  — 
See  Lindtation  pf  Actions. 

STATUTES  — 

'Trom"  as  word  of  inclusion  or  exclusion 
with  respect  to  taking  effect  of  statute, 
928. 


TELEGRAPHS  AND  TELEPHONES  — 

Power   of   municipality   to   construct  and 
operate  municipal  telephone  S3r8tem,  3S0. 

TEMPERANCE  — 

Presumption    of    temperance    or    sobriety, 
620. 
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TSNANTS  IN  COMMON  — 

Kigbt  of  one  tenant  in  common  to  sue  for 
damages  for  injury  to  premises,  608. 

TESTAMENTARY  CAPACITT  — 
See  Wills. 

TIBfE  — 

**rrom"  as  word  of  inclusion  or  exclusion, 
924. 

TOOLS  — 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  obtain  tool, 
1197. 


AND 


TBADE 


TRADEMARKS 
NAMES  — 

Use  of  personal  or  corporate  trade  name 

as  unfair  competition,  229. 
See  also  Sooieties  and  Clubs. 

TRAINS  — 

See  Railroads. 


TRANSACTIONS 
DENTS  — 
See  TVitaesses. 


WITH 


DECE- 


TREES  AND  TIMBER  — 

Liability  of  one  using  stream  to  float  tim- 
ber for  resulting  injuries  to  riparian 
owner,  732. 

Validity  of  license  tax  imposed  on  owner 
of  premises  for  extracting  mineral  or 
turpentine  therefrom  or  cutting  timber 
thereon,  678. 

TRIAL  — 

Prejudicial  newspaper  publication  as 
ground  for  continuance  of  criminal  case, 
449. 

See  also  lastmetionB. 

TRUSTS  AND  TRUSTEES  — 

Effect  of  trustee  having  interest  in  subject- 
matter  of  trust,  481. 

TURPENTINE  — 
See  Licenses. 

UNDISCLOSED  PRINCIPAL  — 
See  As^ney. 

UNFAIR  COMPETITION  — 

See  Trademarks  and  Trade  Names. 


ASSOCIA- 


UNINCORPORATED 
TIONS  — 
See  Societies  and  Clnbs. 

UNITED  STATES  — 
See  Common  Lair. 


USING  PRIVT- 

Effect  on  relation  of  employee  as  such  of 
stopping  work  temporarily  to  use  privy, 
1195. 


USURY- 

Kenewal  contract  as  affected  by  usury  in 
original  contract,  753. 

VALUE  — 
See  Bribery. 

VEHICLES  — 

Care  required  of  driver  of  street  car  or 
other  vehicle  to  avoid  collision  with  fire- 
apparatus,  290. 

VENDOR  AND  PURCHASER  — 

Person  taking  conveyance  of  realty  in  pay- 
ment of  pre-existing  debt  as  purchaser 
for  value,  112. 

VOLUNTARY  ASSOCIATIONS  — 
See  Societies  and  Clubs. 

VOTES  — 

See  Elections. 

WAIVER  — 

Waiver  by  subscriber  to  stock  of  altera- 
tion in  charter  or  change  in  corporate 
design,  79. 

See  also  Witnesses. 

• 

WAR  — 

War  as  excuse  for  breach  of  contract,  14. 

WATERS  AND  WATERCOURSES  — 

Duty  of  one  obstructing  natural  water- 
course to  anticipate  extraordinary  fresh- 
ets or  floods,  1114. 

Liability  of  one  using  stream  to  float  tim- 
ber for  resulting  injuries  to  riparian 
owner,  732. 

WATERWORKS  AND  WATER  COM* 
PANIES  — 

Interest  in  land  acquired  by  condemnation ' 
for  purpose  of  water  supply  as  easement 
or  fee,  809. 

WILLS  — 

Amendment  or  establishment:  right  to 
annul  or  establish  will  before  death  of 
testator,  738. 

Constitutional  law :  right  to  take  property 
by  inheritance  or  will  as  natural  right 
protected  by  constitution,  939. 

Contract  to  make  will:  measure  of  dam- 
ages for  breach  of  contract  to  make  will, 
854. 

— running  of  statute  of  limitations  against 
action  for  services  performed  in  consid- 
eration of  oral  agreement  to  compensate 
by  will,  912. 

Foreign  wills:  conclusiveness  in  domestic 
courts  of  foreign  will  duly  probated 
abroad,  614. 

Probate  and  contest:  admission  to  pro- 
bate of  several  wills  which  are  of  same- 
date  or  of  which  one  or  more  are  un- 
dated, 780. 

— estoppel  to  seek  probate  of  will,  1200. 

Testamentary  capacity:  admissibility  of 
declaration  of  legatee  or  devisee  as  to 
mental  capacity  of  testator,  1066. 
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IXniXS  -~  Continued. 

Testamentary  capacity:  right  of  physician 
who  attended  testator  before  his  death  to 
testify  as  to  his  mental  condition,  1050. 

See  also  Trusts  and  Trustees. 

IXTITNESSES  ~ 

Depositions:  necessity  and  sufficiency  of 
naming  of  witness  in  notice  of  talcing 
deposition,  950. 

Impeachment:  proof  of  drug  or  liquor 
habit  to  discredit  witness,  630. 

Privileged  communications:  right  of  per- 
son overhearing  privileged  communica- 
tion to  testify  thereto,  441. 

Transactions  with  decedent :  right  of  party 
to  instrument  to  deny  execution  thereof 
by  himself  after  death  of  other  party, 
777. 

— right  of  physician  who  attended  testator 
before  his  death  to  testify  &a  to  his  men- 
tal condition^  1050. 


WITNESSES  "  Continued. 

Transactions  with  decedent:  waiver  by 
personal  representative  of  incompetency 
of  witness  to  testify  to  transaction  'with 
decedent,  471. 

See  also  Agei  Evidence;  Ubel  aad 
Slander. 

WORDS  AND  PHRASES  — 

"From"  as  word  of  inclusion  or  exclusion, 

924. 
"Recent:"     meaning  of  term  "recent"  or 

"recently,"  814. 
See   also  Oommon  Iaw;  Deeds;  Ufe 

Insurance;  Sales. 

WORKMEN'S        COMPENSATION 
ACTS- 

What  constitutes  "loss"  of  eyesight  within 
workmen's  compensation  act,  533. 

What  constitutes  "loss"  of  limb  or  part 
thereof  within  workmen's  oompensation 
act»  636. 
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